Testimony of Mandy Smithberger, Director of the Center for Defense Information
Project On Government Oversight
before the House Appropriations Committee’s Legislative Branch Subcommittee

April 2, 2019

Thank you to Chairman Ryan and Ranking Member Beutler for allowing me to testify today on
behalf of the Project On Government Oversight and Demand Progress on strengthening
Congress’s capacity to conduct oversight on matters of national security. We respectfully urge
your Committee to provide adequate resources so that personal office staff of members on key
committees can receive the clearances necessary to properly oversee intelligence and other
national security agencies. In addition, we urge the Committee to require a public-facing report
detailing the cost of providing a Top Secret/Sensitive Compartmented Information (TS/SCI)
clearance to one staff member for every member of the House.

Congress plays an essential role in overseeing the executive branch, but its resources are
inadequate compared to its responsibilities, especially in the House. This problem is particularly
acute when it comes to Congressional oversight of the intelligence community. Members of
Congress who serve on key committees that oversee national security matters lack the staff
support necessary to meet their responsibilities. This problem manifests particularly around the
question of security clearances for key staff, since personal office staff can only hold a Top
Secret (TS) clearance.

Congress must be able to perform adequate oversight of intelligence community operations,
while still protecting our most sensitive national security information. The House Permanent
Select Committee on Intelligence, the House Appropriations Defense Subcommittee, and the
House Armed Services Committee all play pivotal roles in overseeing our national security. But
the lack of personal congressional staff with TS/SCI security clearances for members who serve

on those committees means many of the members are overseeing the executive branch
blindfolded.

Both Intelligence Committee Chairman Adam Schiff (D-CA) and Ranking Member Devin
Nunes (R-CA) have pointed out that their resources are woefully inadequate to properly oversee
the increasingly complex intelligence community.! The legislative branch receives
approximately 0.4 percent of the discretionary federal budget—approximately $4.7 billion—to
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oversee the entire federal government.? By contrast, this year the intelligence community alone
requested $85.75 billion, or 18 times all the money spent on the legislative branch.?

While we believe every committee is under-resourced—appropriations for House committees is
down by $110 million, or 34 percent, in inflation-adjusted dollars as compared to 2009*—the
problem is particularly acute for the House Intelligence Committee, which cannot count on the
press, civil society, or other stakeholders to fill in the gaps to help Congress uncover waste,
fraud, abuse, and mismanagement. “[W]e cannot rely on outside interest groups to raise issues to
our attention as other Committees can,” Chairman Schiff told the House Administration
committee. “We have to find them ourselves—often from agencies very good at keeping
secrets.”® The problem here is not just the allotment for the House Permanent Select Committee
on Intelligence, which has recently been increased, but in the resources invested in the staff that
support each member of the committee.

History has shown that while Congress has curtailed its own access to national security
information the number of executive branch employees and contractors accessing this
information has exploded.® As of October 2017, which is the most recent data publicly available,
1,194,962 people had access to top secret information, and historically approximately half of
those individuals have been contractors.” While we do not know how many legislative staff have
clearances—and we urge Congress to track and disclose summary statistics concerning how
many staff have clearances and how long it takes to obtain them—even if our proposed reform
were adopted that number of cleared staff is unlikely to increase significantly or amount to even
a tiny percentage of the total number of federal employees and contractors with clearance.

The costs to the legislative branch will be minimal. The three committees we identified have
fewer than 100 members.® It is our understanding that the cost for providing staff a TS/SCI
clearance is largely borne by the CIA, and the cost of investigating and adjudicating TS/SCI
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clearances is around $5,000 for someone who has never had a clearance.” We do anticipate there
would be some funding needed for the legislative branch to maintain records of nondisclosure
agreements, store classified documents, and track individuals granted clearance, and we urge the
Committee to increase funds for the Sergeant at Arms accordingly. As most of the personal
office staff of the relevant committees likely already have TS clearances, providing additional
access should not be burdensome.

To ensure national security information is properly protected, we urge the Committee to increase
counterintelligence training for all Congressional staff who receive security clearances. This
training should be akin to that provided by intelligence agencies to their own personnel. This
should also help prevent improper leaks. Congressional staff are held to the same standards as
the executive branch, including criminal prosecution for mishandling information. The recent
prosecution of James Wolfe, who worked for the Senate Intelligence Committee, demonstrates
that there will be swift accountability if staff do not properly protect this information. And as
former CIA Director George Tenet pointed out, 95 percent of leaks come from the executive
branch.!'?

The Intelligence Committee includes members from the Foreign Affairs, Judiciary, Armed
Services, and Appropriations committees.!! The purpose is to ensure that those committees’
interests are respected while guarding sensitive information before the Intelligence Committee. !2
And yet, as currently structured, House Intelligence Committee staff cannot pursue or
prioritize the oversight interests of each member. The nature of how staff are chosen means
they largely reflect the interests of the Chair or Ranking Member, respectively. What use is there
in having members with wide-ranging backgrounds on the committee if they are not sufficiently
staffed? Only a robust diversity of views and expertise of members across Congress enhances
this body’s ability to ensure legislation and policy serves the interests and priorities of the
American people.

Adequate knowledge and context is essential to responsible oversight. A recent panel of former
members of the House and Senate Select Committees on Intelligence underscored how difficult
it can be to properly target questions to responsibly uncover the information necessary for
performing their constitutional duties. “You have to play 20 questions,” former House
Intelligence Committee Ranking Member Jane Harman (D-CA) said. “You have to ask precisely
the right question of the intelligence briefer to get an answer that’s useful.”!* In many ways
Congress’s job has only become harder as the intelligence community has become even more
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reluctant to brief Congress. “It won’t be 20 questions, it will be 100 questions,” former House
Intelligence Committee Chair Mike Rogers (R-MI) added. '

The answer to this problem is to ensure that each member of the Committee has someone who
will primarily reflect their interests and their perspectives and act as a confidential sounding
board. Empowering personal office staff, who will function as designees or shared staff, is the
obvious and economic solution for Congress to robustly oversee the intelligence community.

Indeed, the Senate has recognized the need for this enhanced support, and has provided
designees for members of the Senate Select Committee on Intelligence with TS/SCI clearances,
and has consequently been able to engage in more robust oversight. The staff reflect the
perspectives and interests of each individual member while providing additional capacity to the
committee. While one might think the addition of designees would lead to increased
partisanship, former Senator Saxby Chambliss (R-GA), who served on the House Intelligence
Committee and was Vice Chair of the Senate Select Committee on Intelligence, said he found
otherwise. According to Chambliss, as implemented in the Senate, the Chair and Vice Chair both
approved all designees, which encouraged collaboration and professionalism.'> The designee
system in the Senate has also allowed the Committee to take on additional policy portfolios,
meaning adopting this reform for the House would benefit the entire Committee.'® Overall,
providing designees or shared staff to members in the House would increase both the capacity
and the credibility of the Committee.

We believe it is time for the House to adopt a similar approach for its national security
committees. A personal office staffer could serve as designated or shared staff with the
Committee at the discretion of each member and with the consent of the Committee.
Consequently, committees can have increased capacity without worrying that they will be
diminishing their authority. A system of designees has widespread, bipartisan support from civil
society.!” Creating a system of designees for the Intelligence Committee is also a reform that
Democratic members of the House Intelligence Committee have called for, and that committee
Chair Adam Schiff (D-CA) has said is appealing. '8

Critics of this proposal have argued that rather than increasing Congressional access to highly
classified information, Congress should combat over-classification. This is a false choice. Over-
classification is a serious problem that creates public distrust in government, and impedes
sharing information within government. When this authority is abused it also undermines the
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legitimacy of this designation and threatens the protection of legitimate secrets.!” While we
support reforms in that area, Congress must still maintain adequate access to review controlled
information so long as the executive branch asserts it has the sole authority to make classification
decisions.2? Moreover, supporting members in their oversight duties is something we can do
now.?!

Years of executive overreach by Democratic and Republican administrations have
unconstitutionally diminished Congress’s role. Congress must reassert itself as a coequal branch,
and that must start with providing sufficient support to its Members to perform their
constitutional oversight duties.
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