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EXAMINING EPA’S PREDETERMINED 
EFFORTS TO BLOCK THE PEBBLE MINE 

THURSDAY, NOVEMBER 5, 2015 

HOUSE OF REPRESENTATIVES, 
COMMITTEE ON SCIENCE, SPACE, AND TECHNOLOGY, 

Washington, D.C. 

The Committee met, pursuant to call, at 11:24 a.m., in Room 
2318 of the Rayburn House Office Building, Hon. Lamar Smith 
[Chairman of the Committee] presiding. 
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U.S. HOUSE OF REPRESENTATIVES 
COMMITTEE ON SCIENCE, SPACE, AND TECHNOLOGY 

HEARING CHARTER 

Examining EPA's Predetermined Efforts to Block the Pebble Mine 

PURPOSE 

Thursday, November 5, 2015 
10:00 a.m. 12:00 p.m. 

2318 Rayburn House Office Building 

The Committee on Science, Space, and Technology will hold a hearing entitled 
Examining EPA's Predetermined Efforts to Block the Pebble Mine on Thursday, November 5, 
2015, in Room 2318 of the Rayburn House Office Building. The hearing will examine the U.S. 
Environmental Protection Agency's (EPA) intention to use Section 404(c) of the Clean Water 
Act to block the Pebble Mine from development before the project applies for any permits. The 
Committee is concerned that EPA did not rely on sound science in deciding to undertake a pre­
emptive action to limit the Pebble Mine. This hearing follows the Committee's 2013 hearing 
examining the science that EPA collected with regard to this matter. 

WITNESS LIST 

Pancll 
The Honorable WilliamS. Cohen, President and Chief Executive Officer, The Cohen 
Group 
Mr. Charles Scheeler, Senior Counsel, DLA Piper 

Pane12 
Mr. Tom Collier, Chief Executive Officer, Pebble Limited Partnership 
Hon. Rick Halford, Former Alaska Senate President 

BACKGROUND 

The Pebble Mine is a proposed copper, molybdenum, and gold mine located near Lake 
Iliamna within the Bristol Bay watershed in Alaska. According to the developers of the mine, 
the total value of the resources on the site is over $300 billion and would create thousands of 
high-paying jobs for Alaskans. 1 The Pebble Limited Partnership (PLP), the group that owns the 
mining claim, has spent millions of dollars undertaking environmental and geological studies in 

1 The Pebble Partnership, available at htip:/iwww.pebblepartnership.com/whv.html#section-jobs (last visited Oct. 
30. 20 15); Krista Langlois, Pebble Mine: Alaska Sides with Mining Corporation, Tribes Back EPA, High Country 
News, July 8, 2014, ami/able at https:l/www.hcn.org/blogs/goat/the-fight-for-bristol-bay-alaska-sides-with-mining­
corporation-tribes-back-epa. 
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the cow-se of preparing for the numerous permit applications required to develop the mine2 PLP 
has yet to reach the stage in its planning where it is ready to submit a mine plan and permitting 
applications for use in National Environmental Policy Act (NEPA) and Clean Water Act 
reviews. 3 Despite this fact, EPA has decided to use Section 404( c) of the Clean Water Act to 
limit the development of the Pebble Mine resource. 

In July 2014, EPA issued a proposed determination, pursuant to Section 404( c) of the 
Clean Water Act, to limit the scope of the development of the Pebble Mine before it had applied 
for any permits under the law. 4 EPA states that it took this action "because of the high 
ecological and economic value of the Bristol Bay watershed and the assessed unacceptable 
environmental effects that would result from the [Pebble Mine development]."5 PLP believes 
that EPA's action amounts to a de-facto "veto" of the project and would prevent any 
development of the mining claim. EPA claims that its proposed determination is the culmination 
of years of scientific review, the findings of which were released in January 2014 in a report 
entitled: "Final Report, An Assessment of Potential Mining Impacts on Salmon Ecosystems of 
Bristol Bay, Alaska."6 

Any development project that requires the discharge of material into waterways requires 
a permit issued by the U.S. Army Corps of Engineers under Section 404 of the Clean Water Act. 
Section 404 of the Clean Water Act requires permits for the "discharge of dredged or fill material 
into the navigable waters at specified disposal sites." 7 The regular permitting process requires 
that a project undergo evaluation through the NEPA process. However, Pebble Mine has been 
treated differently by EPA. The agency has asserted that it has the authority under section 
404(c) of the Clean Water Act to conduct an evaluation of the mine outside of the normal NEPA 
process and before a project has applied for any permits or submitted an official mine plan. 8 

EPA has never used section 404(c) in this preemptive fashion for a project similar to the Pebble 
Mine in the history of the Clean Water Act. This action represents a significant expansion of the 
authority of EPA under the Clean Water Act. 

On October 6, 2015, a report was released by the Cohen Group that raised questions 
about the fairness and biased nature of EPA's use of section 404(c) of the Clean Water Act with 

2 The Pebble Partnership, available at http://www.pebblepattnership.com/environment.html (last visited Oct. 30, 
2015). 
3 Hon. WilliamS. Cohen, Report of an Independent Review of the United States Environmental Protection Agency's 
Actions in Connection with its Evaluation of Potential Mining in Alaska's Bristol Bay Watershed, Oct. 6, 2015, 
available at http://files.cohengroup.net/Finai;Finai-Report-with-Appendices-compressed.pdf. 
"U.S. EPA, Proposed Detennination of the U.S. Environmental Protection Agency Region 10 Pursuant to Section 
404(c) of the Clean Water Act Pebble Deposit Area, Southwest Alaska, July 2014, available at http://www2. 
epa.gov/sites/production/fi les/20 14-07 /documents/pebble pd 071714 final.pdf. 
5 ld. 
'ld 
7 U.S. EPA, Clean Water Act, Section 404, available at http://water.epa.gov/lawsregs/guidance/wetlands/ 
sec404.cfm. 
8 U.S. EPA, Proposed Determination of the U.S. Environmental Protection Agency Region 10 Pursuant to Section 
404(c) of the Clean Water Act Pebble Deposit Area, Southwest Alaska, July 2014, available at http://www2. 
epa.gov/sites/productionlfiles/2014-07/documents/pebble pd 071714 final.pdf. 
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Chairman SMITH. The Science, Space, and Technology Committee 
will come to order. 

Without objection, the Chair is authorized to declare recesses of 
the Committee at any time. 

Welcome, everyone, to today’s hearing entitled ‘‘Examining EPA’s 
Predetermined Efforts to Block the Pebble Mine.’’ 

I’ll recognize myself for an opening statement and then the 
Ranking Member, although on second thought, given time consider-
ations and the fact that we have another vote in 45 minutes or so, 
and wanting to hear from our witnesses today, I’m going to ask 
unanimous consent to put my opening statement in the record if 
the Ranking Member is going to do the same thing, and she’s 
agreed to do the same thing. 

[The prepared statement of Chairman Smith follows:] 
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SCIENCE, SPACE, & TECHNOLOGY 
Lamar Smith. Cho'rmon 

For Immediate Release 
November 5, 2015 

Media Contact: Laura Crist 
(202) 225-6371 

Statement of Chairman Lamar Smith (R-Texas) 
Examining EPA's Predetermined Efforts to Block the Pebble lvfine 

Chairman Smith: This morning's hearing will examine a report written by former Secretary of Defense 
(and former Senator and Congressman) WilliamS. Cohen about the Environmental Protection Agency's 
e!Torts to block the Pebble Mine Project from development. 

The report, released last month, summarizes the findings of Secretary Cohen's independent review of 
EPA's decision-making process to mine in southwest Alaska's Bristol Bay watershed. 

The Committee has examined the EPA's numerous expensive and expansive regulations. These 
regulations include the Clean Power Plan, The Waters of the United States rule, and the Ozone National 
Ambient Air Quality Standard. 

EPA's regulations will stifle economic growth, destroy American jobs, and increase energy prices. That 
means everything will cost more- from electricity to gasoline to food, which disproportionately hurts 
low income Americans. 

Not only are these regulations unnecessary and costly, we also have learned from previous hearings how 
EPA has used secret science, questionable legal interpretations, and flawed analysis to promulgate these 
rules. This is not sound science - it is science fiction. 

But it doesn't stop there. Today's hearing on the EPA's attempted expansion of the Clean Water Act to 
prevent the development of the Pebble Mine Project demonstrates how the EPA is truly out of control. 

In this case, the EPA attempted to stop the Pebble Mine from moving forward before it even submitted a 
permit application or finalized a mine plan. Allowing EPA to proceed in this pre-emptive fashion raises 
many concerns about the due process that should be afforded to those who apply for permits under the 
Clean Water Act. 

Moreover, it appears that the EPA will use this case as precedent to block additional projects throughout 
the United States. The negative impact this would have on the growth of the American economy is 
profound. 

If we allow the EPA to pursue this path of action the Agency will have the power to tell states, local 
governments, and even private citizens how they can develop their land before a permit application has 
ever been filed. This is unprecedented and dangerous. 

Given that we have already seen the EPA expand the definition of the Waters of the United States to 
accomplish its extreme agenda, we should not allow the agency to stop projects before they even apply 
for a permit. This would be an injustice to the rule oflaw. 
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Secretary Cohen's report lays out evidence that shows collusion and a cozy relationship between the 
EPA and groups actively opposed to the Pebble Mine. Recently, the Committee has uncovered other 
instances of EPA's inappropriate relationship with outside environmental groups. 

In a July hearing with EPA Administrator Gina McCarthy the Committee learned that top EPA officials 
attended private parties with environmental activists. 

During the course of its investigation, the Committee uncovered an event called "Goo-fest" where 
Michael Goo, a then-policy administrator at the EPA, invited his environmental activist friends to an 
extravagant party at his lake house where attendees were encouraged to consume shots of alcohol from 

an ice luge. 

These relationships could inappropriately influence EPA's ability to conduct policy based on sound 
science. The EPA has a responsibility to be open and transparent with the people it serves and whose 
money its uses. 

Unfortunately, it appears that the Pebble Mine Project is another victim of this EPA's extreme agenda. 
In fact, one of the former EPA employees who this Committee found to have colluded with 
environmental groups to stop the Pebble Mine project fled the country when Congress attempted to 
interview him. 

Secretary Cohen's independent review of EPA's decision-making process concluded that EPA's actions 
were not fair to all stakeholders. 

This review focused on the process EPA used to assess the environmental risks and to propose 
restrictions to reduce risks associated with potential mining in the Bristol Bay watershed. 

Secretary Cohen and his colleagues carefully reviewed thousands of documents from various and 
disparate stakeholders, which include the EPA, the State of Alaska, the Pebble Partnership, and other 
sources. 

To maintain his impartiality, Secretary Cohen interviewed individuals with different points of views of 
the EPA's actions. These include three former EPA administrators and several former senior EPA 
officials. 

No one should be surprised by the findings of Secretary Cohen's report. Just this past spring the EPA 
received a "D" grade for its lack of openness and transparency, according to the non-partisan Center for 
Effective Government. 

It is my hope that the EPA will finally come clean with the American people about its true involvement 
with the Pebble Mine Project. 

### 



8 

[The prepared statement and slides of Ms. Johnson follows:] 
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Ms. Eddie Bernice Johnson, Ranking Member 
Committee on Science, Space & Technology 

"Examining EPA's Predetermined Efforts to Block the Pebble Mine" 
Thursday, November 5, 2015, 9 a.m. 

Thank you Mr. Chairman. 

Despite what I fear may be attempts to obscure the facts at today's hearing, the issue surrounding 

the proposed Pebble Mine in Bristol Bay is a simple one. Namely, the people of Alaska, 
including the native Alaskan tribes, the commercial fisherman who make their living off of the 

abundant salmon fisheries in Bristol Bay, and everyone else who cares about the environment 
and protecting the natural beauty of this land want to be confident that the proposed Pebble Mine 

would not do irreparable damage. 

That is why the EPA was asked to assess the potential environmental dangers of placing one of 

the largest open pit copper and gold mines in the world in the midst of one of the largest and 
most pristine watersheds in our country. 

I fully believe that some environmental groups and some EPA officials thought that building a 
large metal mine in Bristol Bay may have been a bad idea from the start. Many people did. The 
Majority, though, has declared in the title of today' s hearing that those misgivings were 
"predetermined efforts to block the Pebble Mine." They were not. Indeed, instead of acting 

precipitously on the logical, common sense concern that the Pebble Mine was the wrong mine in 

the wrong place, EPA officials took years to conduct a thorough, scientifically valid and peer­
reviewed analysis of the environmental impacts of the proposed Pebble Mine on the Bristol Bay 

Watershed. 

EPA could have used their authority under the Clean Water Act's 404(c) process to prevent the 
proposed Pebble Mine from moving fmward years ago, but they did not. 
For the past decade, no one has prevented the Pebble Partnership from filing a pe1mit to place a 
mine in Bristol Bay, but to date the Partnership has not. Because of this long delay, and based on 
EPA's lengthy scientific analysis, the agency finally decided to act and initiated the 404(c) 
process last year. 

Despite the Majority's misleading interpretation of this process, the EPA does have the authority 
to act pre-emptively to deny the building of the Pebble Mine even though the Pebble Partnership 
has failed to date to apply for a permit. Indeed, in 1988 the EPA under President Reagan acted 

pre-emptively to help protect Florida's Everglades. 

In addition, some in the Majority want the public to believe that the EPA has engaged in 

secretive meetings with environmental organizations, and that five years ago certain EPA 

officials came up with a sinister plan to block construction of the Pebble Mine. I suspect they 
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will present e-mails at today's hearing from enviromnental groups and EPA officials in an 

attempt to paint a picture of some sort of illicit or inappropriate activity between them. 

The notion that EPA officials should now be wary of communicating with enviromnentalists or 

others defies logic, but I believe this is the intent of some who oppose EPA· s actions. , 

That is why I find it so disturbing that in a court case they filed against the EPA related to their 

proposed Bristol Bay mine, the Pebble Partnership has subpoenaed or sought to subpoena the 

records of 72 third party individuals and organizations. Let me repeat-72 separate third parties. 

These are not EPA officials, but rather anyone who has voiced concerns about the proposed 

Pebble Mine in Bristol Bay. 

The list includes the Universities of Alaska, Washinbrton, and Oregon State; Tiffany & Company 

jewelers; their former business investor Rio Tin to; the American Fisheries Society; and Pew 

Charitable Trusts to name just a few. 

It is also disheartening to me that today' s hearing is largely a platform for the Pebble Partnership 

to air their grievances with the EPA. Three of today's lour witnesses either work for Pebble or 

have been paid by Pebble to issue a quote '·independent" report regarding EPA· s actions 

concerning the proposed Pebble Mine. 

That is why I am so appreciative of our witness, Mr. Rick Halford, who travelled to this hearing 

from Bristol Bay, Alaska where he has lived for 50 years. Mr. Halford was a Member of the 

Alaska Legislature for 25 years and served as the Republican Senate President and Majority 

Leader. 

He is a commercial pilot, fishing and hunting guide, and is married to a native Alaskan. He has 

not always supported the EPA in the past, but he believes strongly in their efforts and presence in 

Bristol Bay today. I am glad we have one voice in the room that represents the interests of 

Alaskans and not just the Pebble Partnership. Mr. Halford, welcome. I look forward to hearing 

your testimony. 

Thank you Mr. Chairman. I yield back. 
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Fron~: ~ 
TD: ~ 
Cc: ~~:~~;~.~.~:~ 

Subj..ct: ~~u~~.~~ -E--
Date: TtJ~day,Fo.bruary22,20114.2€o.58PM 

Attac:Jomenb: ~ 
~ 

tim, l went over most of this on the cal! th1s morning, but if you want to take a look 
and probably help shoren in on whatever I missed? 

~ 

Richard Parkins- Reviewed Outline with Tribes-

Clarified what 'huild a common understandmg ol potential imp.1cts to fHJ's salmon 
fishery ... : means. - gf't an idra tmm a !I 'stakr holders' tfthis is 1. Re<JIIy a 'world 
dass llshery' ilnd 2. Put at unatceptable risk by proposed mmentl developments­
Me these risks mitigate.tbie? 

Stressed that whtle a 404c determination would be basEd on science- politics arE as big 
or b1ggEr factor 

Askt•d il pt•ople would support ,my gold/copper mme in the re~ion, if tt could be 
shown th.:1l the miJW would be developed without harm to the f1shery- Olrccted (n) 
fJ.BNC (Te.ll explained- BBNC 1s supportive ofsmne m1nes,but With <l risk 
threshold which P('bble surp<Jsscs) 

Expl,lined the possibllity nL1 determination thdt wuukl Hestnct vs, Prohibit 
developnwnt. 

Outljn('d whs1l puhlir mtT!IDj'S will look ltkc· 

fJ.est time to be in regwn: L1te May. 1\ug 1-20<1! First week in Septt•mbeL 
October/November. 
Parkins g<IVC the 1m pression that Late sumnwrwould be the most likely Lime for 

Con'lidering 4 Meeting loc<ltions: AnchoragcjDillinghamjll!iamn<:~/King Salmon 
-loc:Jt\o\l<; chosen geographically & meeting !:whties. 
--Tnhe:'i <>tressed that EPA .~hou!d choose another vi!IJge- New Stuy<Jhok or 
Nondalton were strongly su~:gested, 

Internal Trout Unlimited Email 
Date: February 22, 2011 
Subject: Re: Could you ... 
Attached: Ekwok Notes.doc 

Stressed that while a 404c 
determination would be based on 
science- politics are as big or 
bigger factor. 
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Q. Keep in mind th,n there is more here than,, c-ornmernal f1she1y- Will thi<t 
asst>ssnwnt be llt•x1ble cnou~h to ~o bro<ldPr? 
/\. -P;ukins clarified that this FishPry i<t not limited to -commPrda!- hut that in order 

the o.tsst•ssmenl in ;1 re<.~SOlhlble timdr.Itlll', they will need to st~1y <IS 

BBNC/PVf 

Vit•w the purpost• nt this asse-;smrnt is to decide it ~01thappens- evrn it 104c 
actton dot•s not h<~ppen & Obam.11~ voted out, lim; will put much needed sdenn• in 
p\,!Cl'. 

t;.ulorcd 101t: dt:llon 
resronsibly. 

TU 
Tim talked about T\J's involvemrnt/ wh<1t the environment outside of the region 
with <;urport & tntere<tt tor ~O~c .. !.uki reiteratrd that Tribe<; need to hf' loopPd in­
hut made it cle<Jr that they want us involved 

Anders{George presented on SOS Initiative 
Would makL' it ttnpossible fur development projtcb to !Jl'~troy anadromou<; streams 
In context o! 10-1-c..lntended to prove local oppo-.ition to Pebblc 

fight' -there i<; no limit to what PLP <.·nuld spend to fight .m 

Explained more in depth how important 
of role the politics will play in this. 
Basically although the 404c decision will 
be based on science, the 'decision to 
make a decision' will be based on the 
politics. 

2 
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Chairman SMITH. So let me immediately go to the introduction 
of our witnesses. 

Our first witness is the Hon. William Cohen, Chairman and CEO 
of The Cohen Group, and former Secretary of Defense. Secretary 
Cohen was first elected to public office in 1969 as a City Councilor. 
He then spent six years in the House of Representatives and eight-
een years in the Senate. In 1997, President Clinton nominated him 
to be his Secretary of Defense. After 31 years of public service, Sec-
retary Cohen leaves behind a record of accomplishment, integrity, 
and respect. Secretary Cohen received his bachelor’s degree in 
Latin from Bowdoin College and his law degree from Boston Uni-
versity. 

Our second witness is Mr. Charles Scheeler, Senior Counsel at 
DLA Piper. Before rejoining DLA, Mr. Scheeler was a Federal Pros-
ecutor in the U.S. Attorney’s Office for the District of Maryland 
from 1984 to 1989. Mr. Scheeler serves as the Chairman of Rose-
dale Federal Savings and Loan Association and is a Member on the 
Boards of Johns Hopkins University, Johns Hopkins Medicine, 
Johns Hopkins International, Johns Hopkins Bayview Medical 
Center, and the College Bound Foundation. Mr. Scheeler received 
his bachelor’s degree from the University of North Carolina at 
Chapel Hill and his law degree from Harvard University. 

We welcome you both, and Secretary Cohen, if you’ll begin? 

TESTIMONY OF HON. WILLIAM S. COHEN, 
CHAIRMAN AND CHIEF EXECUTIVE OFFICER, 

THE COHEN GROUP 

Hon. COHEN. Good morning, Chairman Smith and Ranking 
Member Johnson, and distinguished Members of the staff. First, let 
me thank you for inviting me to discuss the recently completed 
independent report or review of EPA’s decision-making process re-
garding the potential mining in southwest Alaska’s Bristol Bay wa-
tershed. 

The issue has raised important questions of Congressional intent 
and how the EPA made decisions that are fully worthy of Congres-
sional oversight. 

I represented Maine in Congress where the environment is very 
important. Our state is known as Vacation Land, and for a reason. 
But there’s always been an effort to balance the protection of the 
environment with permitting responsible development, and that 
was a major focus during my Congressional service. 

And then when I served as Chairman of the Senate Oversight 
Subcommittee, I focused on ensuring that Executive Branch agen-
cies operated in a fair and responsible fashion. 

In the fall of 2014, rather, I was approached by the Pebble Part-
nership to review EPA’s actions regarding the potential mining in 
southwest Alaska’s Bristol Bay watershed. The Partnership holds 
mineral claims to lands owned by the State of Alaska that contain 
one of the world’s largest known undeveloped copper deposits. The 
area is also home to one of the most abundant salmon runs in the 
world, and the commercial salmon industry dominates the private 
sector economy of the Bristol Bay region. 

In July 2014, EPA proposed substantial limits on the develop-
ment in the Pebble Deposit area using a controversial and nearly 
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unprecedented process to do so, known as Section 404(c) instead of 
the traditional permitting method that was adhered to in the re-
quirements of the National Environmental Policy Act, and the Peb-
ble Partnership expressed concern about the fairness of EPA’s deci-
sion-making process. They wanted an objective party to review the 
process through the lens of how a Cabinet-level agency should 
make these kinds of decisions. Given my experience in the legisla-
tive and executive branches, I agreed to review EPA’s actions, as-
sisted by my staff at The Cohen Group and also the law firm of 
DLA Piper. The lead counsel on the review, as you’ve indicated, is 
Charles Scheeler, who is with me today. 

I advised Pebble that I would not try to determine whether a 
mine should be built nor would I comment on the legality of EPA’s 
preemptive use of Section 404(c). I also undertook to review the 
conditions of complete independence, and I set those facts out that 
I would follow the facts wherever they might lead. The conclusions 
that I drew were mine. Pebble Partnership had no rights to edit 
or censor my views, and my team was compensated according to 
commercially standard terms, and no portion of my compensation 
was contingent upon the result of the review or the content of the 
report. 

And so in order to produce the most thorough and balanced re-
view, we sought to interviewed some 300 people, and we inter-
viewed more than 60, who agreed to participate, representing all 
points of view including those of EPA’s actions including three 
former EPA Administrators, and we reviewed thousands of docu-
ments from EPA, other federal agencies, the State of Alaska, and 
other sources. EPA declined my request to make current personnel 
available to interviews, citing ongoing Congressional and Inspector 
General inquires, and also pending litigation. I understand their 
reluctance to do that. 

I’ve submitted the Executive Summary and the full report for the 
Committee’s hearing record, but here are my primary findings. 

Because to date the Pebble Partnership has not submitted a per-
mit application, EPA relied on hypothetical scenarios for its assess-
ment rather than using the characteristics of a mine that is actu-
ally proposed to be built and maintained. EPA failed to address im-
portant considerations that would be included in the permit NEPA 
process including meaningful participation by other state and Fed-
eral Government agencies. The permit/NEPA Process has been 
used for decades and has been widely endorsed by environmental 
groups, and yet EPA relied upon the Watershed Assessment even 
though they acknowledged to peer reviewers that there were sig-
nificant gaps in the assessment and it was not designed to dupli-
cate or replace the permit and NEPA process. EPA’s unprece-
dented, preemptive use of Section 404(c) before a permit filing, in 
my judgment, exacerbated the shortcomings of the Bristol Bay Wa-
tershed Assessment and inhibited the involvement of two key par-
ticipants: the Army Corps of Engineers and the State of Alaska. 
These observations were informed—they informed my conclusion 
that EPA’s application of Section 404(c) prior to the filing of a per-
mit application was not fair to all of the stakeholders, and I found 
that the fairest, most appropriate process to elevate possible devel-
opment in—evaluate development in the Pebble Deposit Area 
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would use the established regulatory permit/NEPA process to as-
sess a mine permit application, rather than using an assessment 
based upon the hypothetical mining scenarios described as the 
basis for imposing potentially prohibitive restrictions on future 
mines, and I could find no reason why the common established ap-
proach was not used. 

During the course of my review, there were certain statements 
and actions taken by EPA personnel that raised questions about 
the integrity of the process that EPA used. Was the process orches-
trated to reach a predetermined outcome? Had there been inappro-
priately close relationships with anti-mine advocates that influ-
enced EPA’s process? Was EPA candid about its decision-making 
process? 

I have refrained from reaching any judgments on any of these 
questions, and I’ve done so because, frankly, I don’t have subpoena 
power. I don’t have the power to compel anyone to talk to me. I 
don’t have access to documents that have yet to be produced to the 
Committee or to other agencies, and so I think these are issues 
that are serious enough for Congress, which does have the power 
to compel testimony, to follow up on. 

I think that the oversight of proper authorities have to be done 
so that agencies don’t engage in decision-making that is pre-
ordained, and I would urge Congress to continue to explore the 
questions I’ve raised, to illuminate EPA’s motives and better deter-
mine whether EPA has met its core obligations of government serv-
ice and accountability, and also, finally, to urge policymakers to 
consider using the permit/NEPA process in the context of potential 
development of the Bristol Bay Watershed Area, a process regarded 
by all stakeholders as the most thorough and fair approach. 

And finally, I would think that the Committee may want to re-
view EPA’s apparent effort to considering using 404(c) to accom-
plish a national watershed planning, as EPA personnel stated in a 
document prepared for the briefing to the Administrator. If such a 
model is to be established, I would expect that Congress would 
want to weigh in either in favor or against it, but it’s a funda-
mental issue that Congress, I think, needs to looked at. 

I’ve tried to shorten my statement, Mr. Chairman, rush through 
it, but I stand ready to answer any questions. 

[The prepared statement of Hon. Cohen follows:] 



16 

Statement of 
Secretary William S. Cohen 

before the 

Committee on Science, Space and Technology 
U.S. House of Representatives 

November 5, 2015 

Good morning, Chairman Smith, Ranking Member Johnson, and 

distinguished Members and staff of the Committee. Thank you for 

inviting me to present my views on my recently completed independent 

review of the EPA's decision-making process regarding potential mining 

in southwest Alaska's Bristol Bay watershed. This issue has raised 

important questions of Congressional intent and the EPA's decision 

making process that are fully worthy of Congressional oversight. 

Protection of the environment is a responsibility that I take very 

seriously. Like Senator Muskie, the primary sponsor of the Clean Water 

Act, I represented Maine in Congress. Being from Maine, the balance 

between protecting the environment and permitting responsible 

development received considerable attention during my years as a 

member of the House and Senate. And, as the Chairman or Ranking 
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Member of the Subcommittee on Oversight of Government 

Management, part of the Senate Governmental Affairs Committee, for 

my 18 years in the Senate, I focused much time and energy, as you are 

doing now, on seeking to ensure that the Executive Branch agencies 

operated in a fair and responsible manner. 

In the fall of 2014, I was approached by the Pebble Partnership to 

review EPA's actions in connection with its evaluation of potential 

mining in southwest Alaska's Bristol Bay watershed. The Pebble 

Partnership holds mineral claims to lands owned by the State of Alaska 

in the Bristol Bay watershed. This area contains one of the largest 

known undeveloped copper deposits in the world, and the Pebble 

Partnership has been exploring the development of a mine there for more 

than a decade. The area, which is nearly pristine and sparsely populated, 

is also home to one of the most prolific salmon runs in the world. The 

commercial salmon industry dominates the private sector economy of 

the Bristol Bay region, and Alaska Natives who reside there have 

maintained a salmon-centered culture and subsistence-based lifestyle for 
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thousands of years. In July 2014, EPA proposed substantial limits on 

development in the Pebble Deposit Area. 

The Pebble Partnership has expressed concern about the fairness of 

EPA's decision-making process and wanted an objective party to 

examine that concern. The Pebble Partnership asked me to review 

EPA's actions through the lens of how Cabinet-level agencies should 

make decisions on important public policy questions, given my 

experience in both the Legislative and Executive branches of 

government. I agreed to undertake a review of EPA's actions, assisted 

by my staff at The Cohen Group and the law firm DLA Piper. The lead 

counsel on the review, Charles Scheeler, is joining me here today. I 

advised the Pebble Partnership that I would not try to determine whether 

a mine should be built; such a determination would require engineering 

and scientific expertise beyond my capabilities. Nor would I comment 

on the legality of EPA's preemptive use of Section 404(c); that is a 

question for the courts. Let me emphasize this point, as it has been 

mischaracterized in several opinion pieces about my report. My report 

draws no conclusions as to the legality of EPA's actions - one way or 
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the other. But I did feel qualified to review the process by which EPA 

assessed, and proposed restrictions to reduce, the environmental risks 

associated with potential mining in the Bristol Bay watershed. 

I undertook the review on conditions of complete independence. I 

followed the facts wherever they led, and the conclusions I drew were 

mine alone. The Pebble Partnership had no rights to edit or censor my 

views. The Partnership compensated my team according to 

commercially standard terms, and no portion of our compensation was 

contingent upon the result of the review or the content of the report. 

To produce the most thorough and balanced review, we 

interviewed more than 60 people, including three former EPA 

administrators. The people interviewed represented all points of view on 

EPA's actions (EPA declined my request to make current personnel 

available for interviews, citing ongoing Congressional and Inspector 

General inquiries and pending litigation.) We reviewed thousands of 

documents from EPA, other federal agencies, the State of Alaska, 

Congressional committees, the Pebble Partnership, and other sources. 

The decision about whether mining should occur in this area, as well as 
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the process of making such a decision, has been highly controversial and 

has generated intense passions on all sides. The controversy has 

prompted an Inspector General's investigation, this and other 

Congressional hearings, and substantial litigation. 

I will submit my Executive Summary and my full report for the 

Committee's hearing record, but here is a synopsis of what I found 

during the review: 

• The issue of whether mining should occur in the Bristol Bay 
watershed is of the utmost importance to the State of Alaska's 
environment, economy, people, and fish and wildlife; 

• Because, to date, the Pebble Partnership has not submitted a 
permit application, EPA relied on hypothetical scenarios for its 
Bristol Bay Watershed Assessment ("BBW A") rather than the 
characteristics of a mine that is actually proposed to be built and 
maintained; 

• EPA failed to address important considerations that would be 
included in the Permit/NEPA Process, including meaningful 
participation by other state and federal government agencies, 
mitigation and controls as proposed by the developer, and an 
array of public interest factors; 

• The Permit/NEP A Process has been used for decades and has 
been widely endorsed by environmental groups; 

• EPA relied upon the BBW A in its Proposed Determination but 
acknowledged that there were significant gaps in its assessment 
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and that it was not designed to duplicate or replace the 
Permit/NEP A Process; and 

• EPA's unprecedented, preemptive use of Section 404(c) 
inhibited the involvement of two key participants: the Army 
Corps of Engineers and the State of Alaska. 

These observations informed my conclusion that EPA's 

application of Section 404( c) prior to the filing of a permit application 

was not fair to all stakeholders. I found that: 

The fairest and most appropriate process to 
evaluate possible development in the Pebble 
Deposit Area would use the established 
regulatory Permit/NEP A Process to assess a 
mine permit application, rather than using an 
assessment based upon the hypothetical mining 
scenarios described in the BBW A as the basis 
for imposing potentially prohibitive 
restrictions on future mines. 

The Permit/NEP A Process is more comprehensive than the 

preemptive Section 404( c) process employed here. EPA conceded in 

comments to peer reviewers that there were gaps in its assessment that 

would be addressed during a Permit/NEP A Process. 

Here, as the Agency acknowledges, EPA initiated Section 404( c) 

in an unprecedented manner. EPA's use of Section 404(c) before a 

permit filing exacerbated the shortcomings of the BBWA noted by 
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several peer reviewers, the State of Alaska, and the Pebble Partnership: 

most notably, the use of hypothetical assumptions that may not 

accurately or fairly represent an actual project; and the failure to take 

into account mitigation and control techniques a developer might 

propose. Stakeholders disagree about the legality of EPA's preemptive 

use of Section 404( c). 

An environmental impact assessment is bound to provide more 

accurate information if it analyzes a mine that will be built in accordance 

with the developer's plans, rather than a hypothetical mine plan which 

even EPA acknowledges is likely to be different from a developer­

submitted plan. This project is too important, for all stakeholders, to 

pilot a new, untested decision-making process. The fairest approach is 

to use the well-established Permit/NEPA Process, and I could find no 

valid reason why that process was not used. 

During the course of my review, certain statements and actions by 

EPA personnel raised questions about the integrity of the process EPA 

used here: 

• Was the process orchestrated to reach a predetermined outcome? 
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• Had there been inappropriately close relationships with anti-mine 

advocates that influenced EPA's process? 

• Was EPA candid about its decision-making process? 

Our team looked at all of the information available to date relating 

to these issues. 

I believe the information unearthed to date raises serious questions 

about EPA's actions and merits a careful investigation by those who 

have the subpoena power necessary to develop a complete record. 

Government oversight by the proper authorities must play an active role 

in ensuring that agencies do not engage in preordained decision-making. 

Thus, I urge the Congress to continue to explore these questions, which 

might further illuminate EPA's motives and better determine whether 

EPA met its core obligations of government service and accountability. 

I also urge policymakers to consider requiring the use of the 

Permit/NEPA Process. This process, which entails compliance with 

NEP A and other regulatory requirements, an environmental impact 

statement, and input from EPA, other relevant agencies, and the State of 

Alaska, will supply the gaps in information which the BBW A left 
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outstanding. This decision is too important to be made with anything 

less than the best and most comprehensive information available. 

Congress also may wish to review EPA's apparent effort to use 

Section 404( c) to accomplish national watershed planning. EPA 

personnel stated in a document prepared for a briefing of the 

Administrator that a Section 404( c) action could "serve as a model of 

proactive watershed planning." If it is EPA's intention to establish such 

a "model," legislative oversight may be appropriate to assess whether 

such action is within EPA's mandate and the implications of such a 

policy. 

Mr. Chairman, thank you for providing me the opportunity to brief 

the Committee on the results of my independent review on this 

important question. 
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Secretary of Defense ( 1997-2001) 

Senator ( 1979-1997) 

Congressman ( 1973-1979) 

From his very first days in Washington, Secretary William Cohen was singled out as a future American leader. 

In 1974, during his very first term in Congress, TIME magazine named him as one of"America's 200 Future 

Leaders." and the following year the US Junior Chamber of Commerce named him one of the "Ten 

Outstanding Young Men in America.~~ 

This reflected, in part, the national prominence Secretary Cohen attained as a freshman Republican 

Congressman who was tasked by the House Judiciary Committee to build. on national television. the 

evidentiary· base for impeachment of President Nixon-- and who then cast one of the critical votes to impeach. 

But it also reflected the recognition that the intellectual clout. integrity, independence, and public 

persuasiveness he demonstrated during the Watergate hearings portended a future without bounds on the 

national scene. lntemationally. Secretary Cohen's reputation also took root as. despite the political risk it could 

entail for a freshman Congressman. he traveled to Thailand in 1974 to reassure a stalwart ally following the US 

military withdrawal from Vietnam. In the process. Secretary Cohen established relationships that have 

flourished there and elsewhere around the globe over the quarter century since. 

In 1978. he was propelled into the Senate, defeating a highly respected incumbent. During his first weeks in 

the Senate, he was singled out to be chainnan of two powerful subcommittees. the Armed Services 

Committee's Seapower and Force Projection Subcommittee and the Governmental Affairs Committee's 

Government Oversight Subcommittee. The fanner was responsible for tens of billions of acquisition dollars 

for naval vessels and long-range transport aircraft. as well as US security policy in East Asia. the Middle East 

and the Persian Gulf. The latter was responsible for reforming the procurement process for the entire Federal 

Government. As Chairman of the Senate Committee on Aging, Secretary Cohen led efforts to improve the 

efficiency of Medicare and other health care programs and was a central player in the health care refonn 
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debates of the 1990s. Secretary Cohen also was a member oftbe Select Committee on Intelligence for a 

decade, serving half that time as Vice Chairman, overseeing a large budget involving some of the Nation's 

most advanced technology. 

His experience and expertise led to his selection to serve on the "!run-Contra Committee." His sustained 

leadership on environmental issues gave him the distinction of being the only Republican Senator endorsed by 

the League of Conservation Voters re-election after re-c lcction, while his etlorts on behalf of small business 

and early leadership in reversing federal deficits won him awards !rom the National Federation of Independent 

Businessmen and the National Taxpayers Union. 

Secretmy Cohen's international expertise was recognized by his selection to the Board of Directors of the 

Council on Foreign Relations from 1989 to 1997, whose Middle East Study Group he chaired. He has chaired 

and served on numerous other study groups and committees at the Center for Strategic and International 

Studies, the School for Advanced International Studies. and the Brookings Institute. He established and led US 

delegations to the annual Pacitlc Dialogue in Kuala Lumpur. as well as the American-Arab Dialogue in Cairo, 

both regional conferences on economic and security issues. Beginning in 1985, he led the US delegation of 

senior Executive Branch oftlcials and Members of Congress to the annual Munich Conference on Security 

Policy, which brings together senior government and industrial oftlcials from throughout Europe and Asia. 

Secretmy Cohen's service in the House and Senate was marked by electoral success. as well. He was 

undefeated in six consecutive Maine elections, winning each by wide margins. In 1996, again expected to 

easily defeat whomever would be nominated to challenge him, Secretary Cohen stunned Maine and 

Washington by announcing he would not seek re-election. Frustrated with partisan gridlock, Secretary Cohen 

announced he would return to private life to promote intemational business and. through his writings and the 

media, a more thoughtful public discourse on national political issues. He also launched the WilliamS. Cohen 

Center for International Policy and Commerce at the University of Maine. 

President Clinton changed these plans, however, when he asked Secretary Cohen to lead the Department of 

Defense, the first time in modem US history when a President has chosen an elected official from the other 

party to be a member of his cabinet. At his January 1997 confirmation hearing, Secretary Cohen set forth his 

prioritized objectives as Secretary and completed his tenure having accomplished them all. Reversing a steady 

decline in defense budgets that began in the 1980s, Secretary Cohen succeeded in modernizing the military and 

maintaining its readiness to fight; reversing recruitment and retention problems by enhancing pay and other 

benefits; and strengthening security relationships with countries around the world in order to reorient them 

from the Cold War to the challenges of a new era. Under his leadership, the US military conducted the largest 

air warfare campaign since World War II. in Serbia and Kosovo. and conducted other military operations on 

every continent. During his tenure, Secretary Cohen held substantive meetings with foreign leaders in over 60 

countries. 
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A published author of thirteen works of nonfiction, fiction, and poetry; a futurist with degrees in classical Latin 

and Greek literature; the son of a working-class family who rose to the highest levels in government, it was 

natural for the Christian Science Monitor to call him "a true Renaissance Man." He is also an accomplished 

athlete and was named to the Maine all-state high school and college basketball teams, and, while at Bowdoin, 

he was inducted into the New England All-Star Hall of Fame. In 1987, he was named by the National 

Association of Basketball Coaches to the Silver Anniversary All Star Team. and in 2001, the NCAA presented 

him with its Theodore Roosevelt Award. Secretary Cohen is currently a member of the Board of Directors of 

CBS Corporation. He is also a World Affairs Contributor tor Bloomberg Television providing analysis and 

commentary on major domestic and international news stories. 

After 31 years of public service, Secretary Cohen leaves behind a record of unparalleled accomplishment. 

integrity, and respect, and takes with him unrivaled knowledge. reputation, and relationships. across America 

and around the globe. 
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Chairman SMITH. Thank you, Mr. Secretary, and I understand 
Mr. Scheeler is not going to testify but will perhaps respond if nec-
essary. 

I’ve just been told that the next vote is now only 20 or 25 min-
utes away, and with the concurrence of the Ranking Member, we’d 
like to suggest, in order to give as many members of the Committee 
as possible an opportunity to ask a question, that we do just that 
and try to limit ourselves to one question and see if we can get 
through most of the members before the next vote is cast. 

So I’ll recognize myself to start and will ask just a single ques-
tion, and that, Secretary Cohen, is this: What are the dangers of 
allowing the EPA’s unprecedented actions to go unchecked? Less 
time than I thought. So we’ll go through as many people as we can 
with one question. 

Hon. COHEN. Let me be as brief as I can on this issue. We expect 
agencies to deal with our citizens in a fair, open, transparent fash-
ion, and to use the most fair process they can. When processes that 
have been established like 404(c), that’s been invoked in 43 years 
only on 13 occasions, and never, with one minor, very minor excep-
tion, never without a permit having been filed. And so the question 
is, is this an appropriate use of EPA power? I have not reached a 
conclusion as to whether EPA has this power. I’ve assumed for pur-
poses of my investigation in this that it has. But that’s a matter 
that others will have to decide. 

But to allow an agency to make a ruling on state-owned land— 
Alaska owns this land. Alaska has regulated this land or issued 
guidelines specifically for mining, and so for the EPA to come in 
and say we’re going to use a process that has worked well in the 
past under these certain conditions where a permit’s been filed is 
one thing. To then take action which really intrudes upon state ac-
tion, state territorial integrity, state power and say we’re going to 
use an unprecedented process to me violates this notion of federal 
agencies working hand in hand with state agencies to reach an ap-
propriate solution. 

Again, I don’t come to a judgment. I’m not advocating that a per-
mit be issued. I’m not advocating that the mine be stopped. I’m 
simply saying this process in my judgment was not fair as carried 
out. 

Chairman SMITH. I understand, and you’re talking about the 
process. Thank you, Secretary Cohen. 

And the Ranking Member, the gentlewoman from Texas, Ms. 
Johnson, is recognized for her question. 

Ms. JOHNSON. Thank you, Mr. Chairman. 
Pebble has been blasted by Members of Congress from both sides 

of the aisle for years because of over a decade they filed for a mine 
permit, and your report claims that EPA did not do a good job re-
ceiving input from Pebble Partnership. However, there are ample 
documents illustrating just how transparent EPA’s process has 
been including a list of numerous meetings with the Pebble Part-
nership over the course of many years. And we will hear from Mr. 
Halford, I think, that Pebble rejected EPA’s request to provide 
input participation in the watershed assessment process in 2011. 
And in your own report, you state that the Pebble Partnership re-
fused repeated requests for the wholesale disclosure of the raw 
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data and more user-friendly format. So I’m just wondering, Mr. 
Secretary, did you attempt to acquire the raw data from Pebble to 
verify their claims or did they provide it or if so, will you please 
make us—make that information available to the Committee? 

Hon. COHEN. I believe that the raw data you’re referring to is a 
baseline report that was developed by Pebble, and they did agree 
to make that available in a PDF format. The criticism that was lev-
eled on that issue was that it wasn’t as user-friendly, and what 
Pebble, as I understand it, was concerned about was that if it was 
opened up to all parties, they would—there could be information 
that was extracted from that that would mischaracterize what the 
report was saying. But in any event, what EPA has relied upon is 
the Wardrop Report. The Wardrop Report was really basically a fil-
ing saying this is—we’re going to examine this area to see what’s 
under the ground. The Wardrop report never proposed to be a min-
ing proposal, never a defined project. In fact, the author of the 
Wardrop report was never contacted by EPA to say what was the 
reason that you filed this report and why are you not seeing this 
in this fashion. 

So I think what Pebble has tried to do is say we’ll give you our 
baseline data, we’ve given it to you, offered it to you, but we’re not 
ready, and you may ask Mr. Collier this, is it the power of the state 
or the EPA to compel an owner of rights to file a defined plan? 
Does the EPA force you to file something when you’re not ready to 
file it? I don’t know the reasons why Mr. Collier doesn’t want to 
file it at this point. It may be he’s looking for more technical data. 
It may be their financial backers that he needs to acquire. But the 
notion that the EPA can make you file something that you’re not 
ready to file, and over the objection of the State of Alaska, it seems 
to me that’s quite a stretch for EPA. 

Ms. JOHNSON. Even over a decade? 
Hon. COHEN. Even over a decade. As a matter of fact, you know, 

what struck me is looking back in the record that I—the report 
that I filed, as early as 2005 we have an EPA employee saying that 
we should use 404(c), I’m going to recommend this, or he is sug-
gesting this is right for 404(c). So from the very beginning before 
anything is done, you have EPA employees saying let’s use 404(c). 
That at least indicated to me that there was some preliminary deci-
sion being made that they’re going to invoke this process without 
giving a fair hearing. So that was my concern on that issue. 

Ms. JOHNSON. Thank you very much, Mr. Chairman. 
Chairman SMITH. Thank you, Ms. Johnson. 
The gentleman from California, Mr. Rohrabacher, is recognized 

for a question. 
Mr. ROHRABACHER. Thank you very much, and let me just note, 

this hearing represents a major problem that we’re facing in our 
society right now. There is a conflict between the legislative and 
executive branches over who’s going to make the rules and who’s 
going to actually determine what policies will be followed rather 
than—and I think, unfortunately, what we’re describing just today 
is yet another example of an arrogant usurpation of authority by 
the Administration, and the EPA is perhaps one of the ones that— 
instruments that have been used more than others to centralize 
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this power and create a legal authority when perhaps they do not 
have it. 

In this case, let me just ask you, Secretary Cohen—by the way, 
another thought. There is not—unfortunately quite often what 
we’re talking about is actions that are taken without regard to cost 
to the public, and a lot of times people think that we can just do 
these things and we’re going to improve things and there’s going 
to be no cost at all because there’s nothing in the federal budget 
but it ends up costing the American consumer enormous amounts 
of money. In this case, did you find that the Army Corps of Engi-
neers and the State of Alaska were brought into the decision-mak-
ing process here and the investigation as they should have been? 

Hon. COHEN. Well, the answer to that is yes and no. The State 
of Alaska was brought into it unwillingly. If you look at the report, 
you’ll find from day one, Alaska objected to this process being insti-
tuted under 404(c). So the Governor actually wrote to the EPA Ad-
ministrator saying it’s a case where I’m damned if I do and damned 
if I don’t. If I refuse to participate in this, EPA will say you had 
your chance. If I don’t participate—if I do participate in this, I’ll 
be seen as complying with it and having my chance, but I, the 
State of Alaska, are fundamentally opposed to proceeding in this 
fashion. So the State of Alaska did in fact participate unwillingly 
and with great objection throughout from the day it all started. 

With respect to the Corps itself, the Army Corps of Engineers 
was not brought in to the process. Initially when the Bristol Bay 
Watershed Assessment was done, they said they couldn’t partici-
pate because they would be called upon to become active during the 
NEPA process and therefore wanted to avoid a conflict of interest, 
and then when the assessments were completed, the watershed as-
sessment was completed, they were asked, do you want to com-
ment, and they said we can’t comment because we have no defined 
plan. So the Army Corps of Engineers never participated in this 
process, which raises the question that the Army Corps of Engi-
neers is the action agent. They are the project manager for any 
type of mine or project that would be designed. They are not part 
of this particular process so they were excluded under it. 

Mr. ROHRABACHER. The complications that you are—— 
Chairman SMITH. Thank you—— 
Mr. ROHRABACHER. The complications that you are describing are 

a result of the fact that somebody’s going way beyond their author-
ity, and that’s what happens when you do that. 

Thank you, Mr. Chairman. 
Chairman SMITH. Thank you, Mr. Rohrabacher. 
The gentlewoman from Oregon, Ms. Bonamici, is recognized for 

her questions. 
Ms. BONAMICI. Thank you very much, Mr. Chairman, and thank 

you to our witnesses. 
I represent a district that includes part of the beautiful Oregon 

coast, and a lot of my constituents are extremely concerned about 
the profound environmental risks associated with the operation of 
an open-pit copper mine in Bristol Bay, and I know we’ll hear from 
Mr. Halford on our second panel, the people of Alaska are already 
dealing with some of the environmental fallout from the explor-
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atory operations conducted by the Pebble Partnership in the region. 
They’re very concerned about that. 

Secretary Cohen, you talked about an unprecedented process, but 
it’s my understanding that the Mineral Exploration and Develop-
ment Act of 1993 contained very similar provisions—you supported 
it—that would have given the Department of Interior the authority 
to do essentially what the EPA has done here. 

And I wanted to mention how concerned I am that we’re having 
this conversation without the EPA here. We are questioning—rais-
ing a lot of questions about their process or their procedure. We ab-
solutely need to hear from them. They should be in the room an-
swering questions—— 

Chairman SMITH. If the gentlewoman will yield, we are planning 
a second hearing with the EPA to be present. 

Ms. BONAMICI. I appreciate that, Mr. Chairman, because it’s im-
portant to hear from them. There’s some suggestion that they did 
this without a process and without considering input. There were 
hundreds of thousands of comments and listening to lots of people 
across the region. We need to hear from them. And I know Ranking 
Member Johnson asked this question but—about why you sug-
gested that they could find no valid reason why the NEPA permit 
process wasn’t used, but as you know, that process can only take 
place when the permit application is filed, and I know you talked 
about that. I know that over years there were many people, groups, 
organizations wanting some certainty about this. I know my con-
stituents feel very strongly about it, as those in Alaska do. 

I wanted to ask you, Secretary Cohen, in your testimony you 
state that ‘‘the Partnership compensated my team according to 
commercially standard terms.’’ Can you please tell us about those, 
what that means? 

Hon. COHEN. It’s a standard term that I would have with any cli-
ent that decides to hire my firm. It’s commercially standard. It 
gets—nothing greater, nothing less than what I would charge any 
other client, and the point I wanted to make is nothing was contin-
gent upon what I would produce, and I wanted to do this primarily 
because I really am trying to avoid this becoming a partisan issue, 
Democrats for the EPA, Republicans opposed to EPA. What I really 
wanted to do was to say can someone like myself who has been in-
volved in public service for 31 years involved in major investiga-
tions—when I look back, for example, on Watergate hearings—long 
before your time here—but the biggest supporters of mine at that 
time were the Republican party, the ones who contributed to my 
campaign, the Republican party, and yet I felt compelled to vote to 
impeach my own President. And then in Iran-Contra, my biggest 
supporters were the Republican party, and I found that the Presi-
dent Reagan Administration has abused its position and violated 
some Constitutional provisions, so—and I assume that’s one of the 
reasons why President Clinton asked me to serve in his Adminis-
tration because he felt that I would be fair and independent, and 
that’s what I’ve tried to do here. And I’ll just ask you to look at 
the facts that I laid out, and you can make your own judgment on 
this, and frankly, it comes down to a policy issue. Do you think 
under the 404(c) process that there should be a permit filed? Do 
you think that EPA should say in the absence of that, we will con-
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struct a hypothetical scenario and make judgments on what can be 
done? I think those are policy issues that you as a member would 
want and I certainly support what you want. 

Ms. BONAMICI. And I appreciate that, Mr. Secretary, especially 
your effort to make sure that this is not a partisan issue, but it 
also has to be an issue about protecting the environment and hav-
ing a process, and I know you have your legal team, I know you 
have some sort of strategic partnership with DLA Piper. What 
we’re trying to figure out is, you’re being compensated. We are try-
ing to get the facts so that we can analyze, you know, was everyone 
on your review team employed by DLA Piper or The Cohen Group. 
We’re trying to get some facts about how you arrived at your posi-
tion. 

And again, Mr. Chairman, we really need to hear from the EPA 
on this. Thank you. I yield back. 

Chairman SMITH. Thank you, Ms. Bonamici. 
And the gentleman from Alabama is recognized for his question. 
To respond to the gentlewoman from Oregon, EPA was invited 

and declined to testify on either of these panels, and that is why 
we’re having another hearing with them to be present. 

The gentleman from Alabama. 
Mr. BROOKS. Secretary Cohen or Mr. Scheeler, whoever prefers 

to answer, in your investigation, have you discovered any other in-
stance where EPA limited or stopped a project using Section 404(c) 
before any permit applications have been submitted? 

Hon. COHEN. There was one incident that I’m aware of, and Mr. 
Scheeler can amplify it. Out of the 43-year period of time in which 
this Act has been in law, there’ve been 13 occasions when 404(c) 
has been called upon only after the filing of a permit. The one ex-
ception to that was a case in Florida in which there were three con-
tiguous parcels, and in two of those three parcels there had been 
permits filed and giving the opportunity for EPA and the Army 
Corps of Engineers and others to participate. Based upon their ex-
amination of those three contiguous properties, they decided that 
there was no need to file a permit in that one exception in Florida 
based upon the same characteristics, same area, different owner-
ship. They said no need there, we’ve looked at all of the informa-
tion from the Army Corps of Engineers and all who had partici-
pated and were satisfied this is the right course of action. There 
was one minor exception, and that was only after two of the three 
participants in the mining proposals had filed permit applications. 

Mr. SCHEELER. And Congressman, EPA themselves have written 
on this. There was a discussion matrix presented to the Adminis-
trator in September of 2010, and they were discussing the potential 
use of 404(c) before any permit application had been filed, and the 
EPA written statement is that that had never been done before in 
the history of the Clean Water Act. 

Mr. BROOKS. Are there any underlying facts that would suggest 
to you that the EPA’s use of 404(c) in the Florida instance was jus-
tified while it’s not justified at the Pebble Mine? 

Mr. SCHEELER. Well, yes, because there were three adjacent par-
cels all from the Rem Estate in the Florida situation. The two adja-
cent parcels had had permits filed for those parcels, and it was de-
termined by the EPA and reflected in the decision that it was ex-
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pected that any permit filed for the third adjacent parcel would be 
substantially identical to the ones already filed. So in that case, the 
EPA did in fact have two permits in hand which were substantially 
similar, if not identical, to that which would be filed for the third 
parcel. So that’s a complete different situation than we have here 
where of course there’ve been no permits filed anywhere at or near 
the Pebble Deposit Area. 

Mr. BROOKS. Thank you, Mr. Chairman, and I yield back. 
Mr. BABIN. [Presiding] Yes, sir. Thank you. And I now recognized 

the gentleman from Virginia, Mr. Beyer. 
Mr. BEYER. Thank you, Mr. Chairman. 
Secretary Cohen, Mr. Scheeler, Pebble’s been blasted by Mem-

bers of Congress from both sides of the aisle for years because for 
over a decade they haven’t filed the mine permit. Mr. Secretary, 
you talked about there’s nothing that the state can do, the EPA can 
do to compel them to do it. At the same time, they went to the SEC 
and did detailed information for investors on this, and I under-
stand that much of what the EPA based their 404(c) determination 
on was Pebble’s information to the SEC. 

How much of EPA’s decision to move forward was based on frus-
tration that emerged from the fishermen who depend on this, from 
the Native Americans, from the people of Alaska that this was just 
a sword of Damocles hanging over their head, that Pebble was not 
coming forward with a mine permit and there was a lot of pressure 
on the EPA to try to do something? 

Hon. COHEN. Well, that’s another policy issue, Congressman, 
that I think needs to be addressed. If the State of Alaska, which 
owns the property, and have given mining rights to Pebble is there 
a requirement that they file a defined plan, a specified defined 
plan, in a certain time frame. I mean, it would seem to me that 
for the government to say you must file something is really kind 
of preempting certainly the state’s interest in this and certainly 
Pebble’s interest but any time a landowner including the State of 
Alaska is forced to take action, which it says it’s not ready to take 
or the individual involved who owns the property right or the min-
eral right, you must do this, it seems to me that this is a policy 
issue which I think Congress needs to look at closely. 

If you think 404(c) should be applied and can be applied on mul-
tiple occasions, not just this one but multiple occasions without a 
permit having been filed, then that’s a very big policy decision, and 
I think it’s worth—I think you need to explore it. I think this is 
very important. 

And I would tell the Committee and the people who are here, I’ve 
been a big supporter of EPA. Historically, I’ve supported much if 
not all of their work in the past certainly when I was a Member 
of Congress, but I also felt when I was in the Senate and the House 
that I wanted every agency to act as openly and fairly as possible 
and you come to the situation where you say I’m going to force you 
to file a plan before you’re ready. I think that trespasses upon the 
state’s right and also the individual’s rights. That’s a personal opin-
ion. It’s a policy decision which I think you need to raise and hope-
fully resolve. 

Mr. SCHEELER. And Mr. Congressman, I think you would be care-
ful about going from the statement that there’s been something 



38 

submitted to the SEC to the conclusion that there could have been 
a permit filed. They are very different. 

We spoke to Mr. Ghaffari, who wrote the Wardrop Report to 
which you’re referring. That report basically focused on what was 
in the ground, that is, are there enough valuable minerals that this 
could potentially be a viable project. A permit application, on the 
other hand, focuses on how you get that out of the ground and 
whether you can do it safely or not in accordance with environ-
mental regulations. So there’re two very different documents. As a 
result of that, EPA not only had to rely on the Wardrop Report but 
fill in a lot of blanks where Wardrop did not have the type of infor-
mation you would find in a permit application and so they used 
what they called conventional mining techniques. So in trying to 
equate the Wardrop Report to what a mine application would look 
like, I really think we’re dealing with an apples-and-oranges situa-
tion. 

Mr. BEYER. All right. Thank you very much. 
Mr. Chair, I yield back. 
Mr. BABIN. Thank you. 
And Mr. Secretary, I have a couple of questions. The—do you be-

lieve that the Environmental Protection Agency followed the proper 
process when determining, evaluating, and identifying the science 
behind the Bristol Bay Watershed Assessment, and if this has al-
ready been asked, I apologize. I had to run down and vote. You 
know the procedure. 

Hon. COHEN. The answer is no. I think there was not the fairest 
process that should have been employed, and that’s where it comes 
down to this element of fair. Do I think the State of Alaska, Pebble 
were treated fairly in the sense that a report that was used and 
filed with the SEC, and Mr. Scheeler has just mentioned, and then 
to have a watershed assessment filed and to then represent to the 
Pebble Partnership and to the State of Alaska this watershed as-
sessment is not going to be used as a basis for our decision when 
in fact it was used as a basis for their decision. So that gets into 
the issue of, is that a fair way to treat a key participant that we’re 
not going to use this because this is really incomplete. It doesn’t 
have anything to do with mitigation efforts that might be devel-
oped. They might be insufficient. I don’t know. But under the nor-
mal NEPA process, at least the Corps of Engineers would have a 
recommendation as to whether there is scientifically valid tech-
nology and processes available that would reduce or mitigate the 
damage that could be caused to the environment. None of that was 
included, and EPA recognized it, saying look, this doesn’t seek to 
compensate for the regular NEPA process but the implication was, 
we’re not going to use it as the basis for determination, and that’s 
precisely what they did. They used the assessment as the basis for 
their determination. 

Mr. BABIN. So if I’m understanding correctly, Mr. Secretary, how 
much, in your opinion, of the EPA review process for this project 
really depended on science that was specifically from the Bristol 
Bay Watershed Assessment? 

Hon. COHEN. Well, there was a great—I should be clear on this. 
There was a great deal of science that was supplied. The opponents 
of the mine, they had many talented science experts present infor-
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mation. I think Pebble also had their scientists present informa-
tion. There was disagreement. If you look at the comments in the 
peer review, you will find that in the peer-review process, there 
were citations of where the watershed assessment plan was defi-
cient, and it pointed out you haven’t taken into account what the 
Army Corps of Engineers would do and designate whether or not 
there were mitigation techniques that could be applied whether 
there could in fact be a reasonable way and a responsible way for 
controlling the damage from any potential harm to the environ-
ment, which is an important consideration. 

Mr. BABIN. Certainly. 
Hon. COHEN. And so I think there’s science on both sides. I de-

cided I’m not a scientist and I wouldn’t even step into this. It’s be-
yond my capability. But I respect the individuals who submitted 
scientific reports on both sides. I just think there’s a difference of 
opinion in terms of whether or not you should have the benefit of 
having the best technology available, have that presented as evi-
dence through the Army Corps of Engineers. That was not done, 
and so I think that’s the point that needs to be focused upon. 

Mr. BABIN. Absolutely. One more question. Why is having an un-
biased scientific process important for determining the environ-
mental impact from this project? 

Hon. COHEN. Well, you’d like—you would hope you would take 
the politics out of something this important. This is important to 
the State of Alaska, to the tribes—no, I think the tribes’ members 
who have traveled from Alaska or who represent the tribes of Alas-
ka, this is important to them. This—salmon’s important to the 
economy of Alaska, and to not only Alaska but the Lower 48 states 
as well. And so—and it’s also important to the State of Alaska to 
say whether or not we can have economic development in an area 
that we specifically have designated for economic development in 
the form of mining. So there are big issues involved, and my point 
is, when you’ve got these kinds of issues involved, isn’t it the best 
way to pursue it is do it through the traditional process that you 
have used historically on those 13 occasions when you invoked 
404(c), do it when an application’s been filed. And Pebble can say 
I’m not ready to file it yet. That’s—I think that’s up to them. They 
may need more—they may be looking for more technology that 
would satisfy EPA, but that’s a decision. Can EPA force you to do 
it when you’re not ready, and that’s a policy decision that Congress 
is going to have to act upon. 

Mr. BABIN. Okay. Thank you very much. 
Now I’d like to recognize the gentleman from Georgia, Mr. 

Loudermilk. 
Mr. LOUDERMILK. Thank you, Mr. Chairman, and thank you both 

for being here. 
As a ten year resident of Alaska who did some recreational min-

ing, this is—I can equate to what you’re going through, but ques-
tion for either one of you, Mr. Secretary or Mr. Scheeler. In the 
course of your investigation, did you determine whether EPA em-
ployees were using private email accounts to discuss official EPA 
business with outside groups opposed to your mine? 

Hon. COHEN. The answer is yes. There were—and we docu-
mented that in the report. There were a number of occasions when 
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private emails were set up to conduct business, which violates actu-
ally EPA’s own rules, in the aspect that those private conversations 
or communications need to be filed with EPA. There—— 

Mr. LOUDERMILK. What kind of information was included in 
those emails? 

Hon. COHEN. Well, that’s—I indicated information that’s in the 
email file in those documents but I want to get to this point. There 
was a case of Mr. North, Phil North, who was very instrumental 
in recommending a process, a 404(c) process. His computer crashed. 
Not to be unexpected. It happens. His computer was not backed up, 
and as a result of that, a year or plus years’ worth of correspond-
ence was lost. Now, the best person to explain this of course is Mr. 
North. We tried to make contact with him. I know this Committee 
or Congress has tried to make contact with him. The latest infor-
mation I have is that he retired from his position in Alaska, then 
went on a sailing trip around much of the world. I first tried to find 
if he was living in New Zealand but now I’m told he’s living in Aus-
tralia, and has refused to respond to requests to meet with him, 
talk with him. As a matter of fact, he is under subpoena now for 
a trial taking place in Alaska on November 12th. So I think he 
would be the best person to say what was in that. I don’t know. 
It might be totally benign. I mean, this is the issue. It might be 
perfectly legitimate what they were communicating. I don’t have 
any way of knowing yet. I don’t want to prejudge it. But there were 
missing emails, and—— 

Mr. LOUDERMILK. And these were personal, using personal email 
accounts? 

Hon. COHEN. Outside of the official government—— 
Mr. LOUDERMILK. Do you know why they would use personal? 
Hon. COHEN. You would have to ask Mr. North and you would 

have to ask others who had these exchanges with—and they would 
go to the Administrator as well. 

Mr. LOUDERMILK. Mr. Scheeler? 
Mr. SCHEELER. Just to provide one example, in the summer of 

2010, a number of area native tribes filed a petition with the EPA 
asking them to invoke or commence a section 404(c) process. In the 
months that preceded the filing of that petition, the attorney for 
the tribes sent to Mr. North, who was the principal EPA liaison 
with the tribes, a draft of that petition along with other documents 
which had been labeled apparently by the counsel for the tribes’ 
‘‘attorney-client privileged.’’ So drafts were exchanged between the 
EPA representative and between the tribes in the months prior to 
the actual filing of the petition. Now, that petition was consequen-
tial because EPA used that petition sand said they were responding 
to that petition as their basis for deciding to ultimately proceed 
with the BBWA, the Bristol Bay Watershed Assessment, which in 
turn ultimately triggered the 404(c) proceeding. 

Mr. LOUDERMILK. Let me make sure I understand what you’re 
saying here. Mr. North, who was an employee of the EPA, correct? 

Mr. SCHEELER. Yes, sir. 
Mr. LOUDERMILK. You’re saying he used a personal email ac-

count, drafted a letter for the Native corporation or agency for 
them to use as a document as a petition? Am I getting that—— 
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Mr. SCHEELER. No, not exactly. That’s—what I’m saying is, a 
draft of the petition and related materials were sent by the lawyer 
for the tribes—— 

Mr. LOUDERMILK. Okay. 
Mr. SCHEELER. —to Mr. North and then ultimately—— 
Mr. LOUDERMILK. To his personal email? 
Mr. SCHEELER. To his personal email. Ultimately what we see 

filed in June is the petition. It is different in some respects from 
the draft that was sent earlier. We do not have—we’re not sure if 
we have all the email correspondence so we do not know whether 
Mr. North provided comments or any of the changes were due to 
his input or otherwise, but we did find it remarkable and we did 
remark upon it the fact that a draft petition was being sent to the 
EPA along with attorney-client-privileged documents in the months 
preceding the filing of that petition. 

Mr. LOUDERMILK. I find it remarkable too. 
One last question, Mr. Secretary. Being in government before, is 

this appropriate to use private—it seems to be a trend that we’re 
seeing now using private email accounts. Is this, in your opinion, 
professional opinion, an appropriate way to conduct government 
business? 

Hon. COHEN. In my opinion, no. I think if you’re going to commu-
nicate, you have to do it using government property and govern-
ment channels. There may be an occasion where someone gets a 
call or someone gets an email that is of a business purpose but 
under EPA’s own regulations, that should be immediately filed 
with the EPA so that the public can then see whether or not a pub-
lic issue was being discussed privately without disclosure so—— 

Mr. LOUDERMILK. I guess—— 
Hon. COHEN. —I think the basic rule is, don’t do it, but if there 

are extraordinary circumstances that require it, that something 
happens in terms you have to get in touch with a higher level offi-
cial, just make sure it’s fully filed with the agency. 

Mr. LOUDERMILK. But let’s just hypothetically—I know I’m run-
ning out of time here, Mr. Chairman. But hypothetically, if I want-
ed to get around FOIA, I could use a private email account to try 
to do that? 

Hon. COHEN. You could. 
Mr. LOUDERMILK. Okay. 
With that, Mr. Chairman, I yield back. 
Mr. BABIN. Thank you, Mr. Loudermilk. 
I’d like to recognize the gentleman from California, Mr. Takano. 
Mr. TAKANO. Thank you, Mr. Chairman. Thank you both for 

being here today. 
Mr. Scheeler, the report stresses that you conducted an inde-

pendent review although you were paid by the Pebble Partnership 
to write the report, but I’ve learned of a recent transaction that 
raises some questions about the association between your law firm, 
DLA Piper, and Northern Dynasty, the parent company of Pebble 
Limited Partnership. I’d like to put up a slide, if I may. 

[Slide.] 
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FORl\1 45-106F6 

British Coluu1bia Report of Exe111pt Distribution 

Name of Issuer: ~orthern Dynasty Minerals Ltd. 

\Vebsite Address: northet·ndynastyminerals.com 

Head Office Address: 15th Floor- 1040 \Vest Georgia Street 
Vancouver, BC V6E 4Hl 

Telephone Number: 604-684-6365 

E-mail Address: info(ij'·northerndynasty.com 
---------- --------------

Iufonnation about non-iudh·idual purcha\HS 

full uame and address of purchaser Inclicate if the 1\umber and type Total Exemption Date of 
and name and telephone uumber of a purchaser is an of secm·ities pmchase relied ou Di<.tribution 

contact per>on insider (I) of the purchased price ( yyyy -mm-clcl) 
is>uer or a (Canadian$) 

registrant (R) 

1047:!08 B.C. Ltd. ;.J/A 8.947.368 $3.569.999.83 Section2.3 2015-08-28 
2SOO Park Place. 666 Burmrd Street Special Wananh o:f;.JI --15-106 
\'ancounr. BC V6C 2Z7 
Contact: Stuart B. J\lonow 
Tel: 60--1-6--13-29--18 

-----------------
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This slide here, slide one, shows that on October 28th, nearly 9 
million shares of Northern Dynasty stock worth more than $2.7 
million were transferred to a British Columbia company listed by 
its business number 1047208 BC Limited. Slide two, please. 

[Slide.] 
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Stuart Morrow 

II04Ti68 B.C. Ltd. IIDLA Piper I 

2800 Park Place. 666 BtuTard Street 
\rancouver. BC \r6( 2Z~ 

Tel: 604-64 3-2948 
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Actually, is it slide two or slide three? Well, this slide clearly 
identifies Stewart Morrow listed as the contact for the business 
1047208 as a DLA Piper partner. Last slide, please. 

[Slide.] 
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Suite 2800, Park Place, 666 Burrard St. 
Vancouver, British Columbia 

11047208 B.C. Ltcl.IJDLA Piper I 

Vancouver. BC Y6C ~Z7 
Contact: Stuart B. 1-fon·ow 
Tel: 604-643-2948 -., 

Cana:r.b 
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This slide shows that the address this numbered company pro-
vided on a British Columbia Securities Commission form is the 
same exact address and suite number as DLA Piper’s Vancouver of-
fice. 

Now, Mr. Scheeler, I don’t know the background or specifics 
about this transaction but I do believe the mere fact that a DLA 
Piper partner was involved in a significant business transaction in-
volving the parent company of the Pebble Partnership less than 6 
weeks before you and Secretary Cohen released your independent 
review of the EPA’s actions regarding Northern Dynasty’s proposed 
Pebble Mine in Bristol Bay does raise serious conflicts of interest 
and questions about the independence of your report. 

Were you aware of this transaction before the release of the 
Cohen Report? 

Mr. SCHEELER. Absolutely not, and thank you for the opportunity 
to respond to this issue. We just learned about it yesterday when 
we got a call from a reporter. Prior to that time, neither I nor any-
one on my team had any idea or knowledge about this transaction. 
So the fact of this transaction could not and did not play any role 
in connection with the preparation of the report or the development 
of the investigation because none of us knew anything about it 
until yesterday. 

When I did learn of it, I did inquire of management, and what 
I did learn from them yesterday is that DLA Piper Canada, the 
Vancouver office with whom we combined just this past April, 
acted on instructions of a long-term client to create the entity 
that’s referred to there you have in slide one and that client used 
that entity to make a purchase of stock without any direction or 
consultation with DLA Piper. 

So the short answer is nobody on our end knew anything about 
this until yesterday, and nobody in Vancouver had any access or 
information about what we were doing on behalf of The Cohen 
Group. 

Mr. TAKANO. Well, it would seem to me before issuing a report 
of this importance to maintain the aura of its independence so 
there’s no even appearance, there’s no appearance of even a con-
flict, that law firms of your size would conduct, you know, a check, 
a conflict check of some kind. I realize big firms, the left hand may 
not know what the right hand is doing but still, I think it’s—I 
think an independent, objective observer would see that a law firm 
that’s taken on quite a bit of an acquisition here of stock in a com-
pany, I mean, it would raise in that person’s mind the idea of this 
report being so independent. 

Mr. SCHEELER. Let me make clear, there may be a 
misassumption that you have. It was not the law firm that ac-
quired the stock. The DLA Piper Canada law firm has zero interest 
in that stock. That stock was purchased by a client of DLA Piper. 
All that DLA Piper Canadian did was create the corporation which 
the client used as a vehicle to purchase the stock. In other words, 
the client purchased the stock and put it into that company and es-
tablished Mr. Morrow as the contact point for that company. But 
my understanding is, neither Mr. Morrow nor DLA Piper Canada 
nor any DLA attorney or entity have any financial interest whatso-
ever in Northern Dynasty. 
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Mr. TAKANO. Just finally, if you would please follow up and get 
back to the Committee to let us know of any other DLA attorneys 
that may have had involvement that DLA attorneys might have 
had with Northern Dynasty or the Pebble Partnership during the 
time you were working on the Cohen Report, the Cohen Report’s 
independent review of the EPA actions in Bristol Bay. I mean, it 
would be helpful if—you probably did that thorough review of any 
involvement of your partners or the company. 

Mr. SCHEELER. We would be happy to do so. 
Mr. TAKANO. Thank you. 
Mr. BABIN. Thank you. 
Now I’d like to recognize the gentleman from Alabama, Mr. 

Palmer. 
Mr. PALMER. Thank you, Mr. Chairman, and thank you to the 

witnesses. 
Secretary Cohen, in your investigation, did you determine that 

EPA employees had considered using 404(c) of the Clean Water Act 
long before EPA had obtained any science on the impacts of the 
mine? 

Hon. COHEN. I indicated in the report that there were allegations 
to that effect and that there was some indication, some examples 
that were cited in the report of conversations had as early as 2005 
on the part of Mr. North talking to others that this was something 
that would be ripe for a 404(c) application. In addition to that, 
there were a number of matrixes set out, a pro and con matrix, for 
the Administrator to look at to say well, if we go the NEPA way, 
here’s what happens. If we use 404(c), we have these advantages. 
And so there were indications that long before they made a deter-
mination that this has been something that they were considering. 
Also, there’s a budgetary issue involved. It appears—and again, 
this is something that we couldn’t really confirm but it appears 
that money was being requested as early as 2009 in order to carry 
out the 404(c) investigation. There were—it’s in the 2010 budget, 
it appears to be in the 2010 budget of EPA. To get it in the budget, 
you would have to have started talking about it as early as 2009. 
So there’s—there are a lot of examples. I didn’t come to any conclu-
sion that there was—that they in fact had made that decision but 
there’s enough there for you to want to follow up on to say how 
come these processes were used that early. 

Mr. SCHEELER. And we did, I might add, provide EPA’s side of 
the story. While they didn’t speak to us, they provided written 
record with respect to this. They contend that the documents de-
scribed by Secretary Cohen were by lower-level employees, they 
were preliminary, they were not decision-making documents, and 
so I think that’s the way they’ve articulated their side of the story 
thus far. 

Mr. PALMER. But even though it’s lower-level employees, 
wouldn’t that be indicative of a, I guess, an attitude of predeter-
mined predetermination? 

Hon. COHEN. Well, if you look at the matrix, one of the inter-
esting things you will note is that the—in that matrix it says this 
is unprecedented, this action under 404(c) would be unprecedented. 
Number two, if you take action here, it would allow EPA to be able 
to take greater control on the political spinning of an issue. So 
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these were laid out as potential actions, pros and cons. If you go 
404(c), here are the benefits, here are the liabilities. It’s likely if 
you go 404(c) that you’ll stimulate litigation. You’re likely to run 
into litigation. It’s likely to be fought legally. 

So the Administrator had to look at these issues and make a de-
cision based on the pros and cons, and obviously came out in favor 
of using 404(c) without the filing of the plan, and based it upon the 
hypotheticals that we mentioned in the report, three hypotheticals 
in terms of what the size might be, and again, an issue for Con-
gress. Is this something that comports with a government’s obliga-
tion to be as forthcoming and fair as possible? 

Mr. PALMER. And you know, that’s part of my concern with how 
the EPA does business and what we’ve seen in this Committee is 
that EPA makes a determination based on science and then will 
not turn over the data to back up the science that they used for 
the decision, but in this case, it seems that there’s a predetermina-
tion without any science. 

Hon. COHEN. Oh, I think—I think there’s science involved, Con-
gressman. I really do. I think that I disagree with the method used 
here but I don’t question EPA’s calling upon experts with great sci-
entific background. 

The issue for me is there’s science on both sides, and that’s up 
to the courts and others and Congress to reconcile. But the issue 
for me is whether or not that you would use a process whereby you 
preclude in effect a company like Pebble from saying yes, we are 
going to dredge this amount of land, we’re going to do this amount 
of change to the environment or harm to the environment but we 
also have some mitigation measures which we feel will give EPA 
and the State of Alaska and the people of the Greater 48 an oppor-
tunity to see that we’ve got the best possible science that’s being 
developed on a day-by-day basis. That’s the part that is missing 
here. I don’t question the science used by EPA to say these things 
would happen. I just question whether or not they have precluded 
an equally compelling case to be developed by the Pebble people. 

Mr. PALMER. Thank you, Mr. Chairman. My time is expired. I 
yield. 

Mr. BABIN. Yes, sir. Thank you. 
And I’d like to recognize the gentleman from New York, Mr. 

Tonko. 
Mr. TONKO. Thank you, Mr. Chair. 
Mr. Cohen, I have a series of questions about your report, and 

please answer a simple yes or no. Did you make any public an-
nouncement of your intention to initiate a review of EPA’s actions? 

Hon. COHEN. I made a public announcement. I had a press con-
ference. 

Mr. TONKO. So the answer is yes. Have you disclosed the names 
and affiliations of the original 200 to 300 people you solicited to 
participate in your review? 

Hon. COHEN. Not all the names, the numbers—. 
Mr. TONKO. Yes or no. 
Hon. COHEN. No. 
Mr. TONKO. Have you disclosed the names and affiliations of the 

60 people who responded to your letters and who participated in 
your review? 
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Hon. COHEN. No. 
Mr. TONKO. Are the individuals’ responses or the questions or 

other information you solicited from them publicly available? 
Hon. COHEN. We can arrange for them to be—— 
Mr. TONKO. Yes or no. Are they available? 
Hon. COHEN. They’re available if you call for them to be pub-

lished, yes. 
Mr. TONKO. Did you subject your questions and methodologies 

used in the review to public or outside expert input or comment re-
garding the validity of your questions and methodologies? 

Hon. COHEN. I—the answer is yes. 
Mr. TONKO. Before it was finalized, was your report subjected to 

peer review by anyone unconnected with the report’s development, 
your firm or DLA Piper? 

Hon. COHEN. It’s not been subjected to peer review. 
Mr. TONKO. Did you provide any preliminary drafts of your re-

port to the public? 
Hon. COHEN. No. 
Mr. TONKO. To EPA? 
Hon. COHEN. No. 
Mr. TONKO. To the State of Alaska? 
Hon. COHEN. No. 
Mr. TONKO. To the Pebble Mine Group? 
Hon. COHEN. No. 
Mr. TONKO. To the 60 individuals who participated in your re-

view? 
Hon. COHEN. No. 
Mr. TONKO. Well, if I had an EPA witness here, the responses 

would have demonstrated that they used a far more rigorous and 
public process to conduct its business than you used to produce this 
document. This document is little more than a slanted reiteration 
of the timeline of events. It deals with neither scientific nor legal 
issues. Your report was privately commissioned and done in a 
closed process that was subject to little scrutiny. It appears to be 
little more than your opinion, an opinion that just happens to align 
with that of your client. 

I’d like to point out one small example of the report’s bias. Your 
report describes numerous meetings and communications between 
EPA and your client in objective, dispassionate terms. Fine. But 
when it comes to describing contacts between EPA and any of your 
clients’ opponents, all of a sudden these are evidence of bias on the 
part of the agency. Nonsense. It is evidence that EPA is being re-
sponsive to citizens asking for help. Your client has used this Com-
mittee and the Freedom of Information Act and firms like yours to 
harass and discredit its opponents. It’s not working. 

As more people become aware of the unique beauty and value of 
Bristol Bay for Alaskans and for the Nation, the region and its peo-
ple are gaining more support. By contrast, your client’s reputation 
and credibility are losing ground and apparently investors, and this 
project is being exposed as a potential environmental and social 
nightmare. 

I have enough experience in Washington to be very familiar with 
the tactic of trying to validate something by simply repeating it. 
You can label your report ‘‘independent’’ and you can repeat the 
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word as many times as you like but a report produced at the behest 
of a client who paid you and your team is not independent. A re-
port that was produced with no public scrutiny or independent re-
view of the methodologies, the information sources or findings is 
not independent. All you have exposed is the agency responding to 
the people of Bristol Bay who are trying to preserve their liveli-
hoods, their culture, their communities, and their environment 
from predation by a foreign company that will take far more from 
them than it will ever provide. 

And with that, Mr. Chair, I yield back. 
Hon. COHEN. Mr. Chairman, if I could—— 
Chairman SMITH. Yes, Secretary, please respond. 
Hon. COHEN. I appreciate the comment that was just made but 

I’d be willing to say I’ve never questioned your integrity, Congress-
man, and if it came to a question of—questioning mine, I’d be will-
ing to put my reputation up against yours any day. 

Chairman SMITH. Thank you, Secretary Cohen. 
Mr. SCHEELER. If I could just add to the notion that this was just 

opinions that we made up, the fact of the matter is, we borrowed 
and investigated and see what others had to say about it, and so 
in terms of, for example, which process was more robust, which 
process should be used to decide whether or not to build a mine, 
we really relied upon what the Army Corps of Engineers said. They 
said that without a permit application, there was no way to evalu-
ate the potential discharges associate with the Pebble Deposit. So 
if the Army Corps of Engineers with all their expertise could not 
do this, how could EPA or anybody else? That helped inform our 
inclusion—our conclusion. 

EPA made many statements that also helped inform our conclu-
sion. For example, they admitted in publishing the BBWA, the 
Bristol Bay Watershed Assessment, that this was not an in-depth 
assessment of a particular mine, that they did not do a formal de-
termination of compensatory mitigation, that only takes place in 
the context of a permit/NEPA process. So the EPA was quite can-
did about describing and exposing the gaps in their analysis that 
would be filled by the more robust permit process. And so the con-
clusions were not unique to us. They actually come—if you look at 
the report, they actually come from the EPA and Corps documents. 

Chairman SMITH. Thank you, Mr. Scheeler. 
Let me say to the gentleman from New York, I wouldn’t want 

anybody to take down his words so I would suggest in the future 
that he not impugn the integrity of any witness, and I think that 
will lead to a more constructive exchange of ideas on this subject. 

And now we’ll go to the gentleman from Arkansas, Mr. 
Westerman, for his questions. 

Mr. WESTERMAN. Thank you, Mr. Chairman, and thank you, Sec-
retary Cohen, for your testimony today and for your service to our 
country, and Mr. Scheeler, thank you for being here. 

As we broach this subject of integrity and fair processes, the EPA 
claims that they took their action against the Pebble Mine because 
the agency received a petition letter asking them to stop the mine 
by using a preemptive 404(c) action. Mr. Cohen, can you explain 
what you found regarding this in the course of your investigation? 
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Hon. COHEN. Well, I think that Mr. Scheeler has already com-
mented on this, that there is evidence that a decision—a rec-
ommendation for a decision to go to 404(c) preceded the action 
taken by EPA so that there is a fairly lengthy period of time in 
which it’s clear that it was not the petition that activated this but 
rather that this was something that was thought about as long ago 
as 2005, long before the agency took action by instituting a so- 
called Bristol Bay Watershed Assessment in 2011. 

Mr. WESTERMAN. So in the course of your investigation, did you 
find that any EPA employees were assisting the petitioners in their 
efforts to draft the letter? 

Hon. COHEN. Again, Mr. Scheeler testified to this a few moments 
ago, but there was correspondence from an attorney representing 
the tribes sending a letter to Mr. North suggesting or requesting 
any assistance he might want to give or comment he might want 
to make on a potential petition filed by the tribes. That was a sub-
ject matter we discussed earlier where we don’t know what Mr. 
North said in return. It was communicated to Mr. North’s private 
email account and not to the public one. 

Mr. WESTERMAN. So in your opinion, is it appropriate for a fed-
eral government employee to assist a group that petitions a federal 
agency for action? 

Hon. COHEN. I think it’s appropriate if it’s public. If such commu-
nication is taking place and it’s above board and this is the EPA 
assisting tribes or others who have a very strong interest in this, 
as long as it’s fully disclosed and above board, then I certainly don’t 
have any question about that. 

Mr. SCHEELER. Congressman, I think you put your finger on one 
of the core issues that we identified that we could not run to the 
ground because we did not have subpoena power but it’s obviously 
a very important issue you’re raising. So without subpoena power, 
we were unable to talk to Mr. North or Mr. Parker, the tribe’s 
counsel, and understand what the full amount of collaboration, if 
any, there was, but that’s obviously an important issue, and you 
know, the question is, what—you know, what did happen, if any-
thing, in terms of collaboration to put together the tribe’s docu-
ment, which was said by the EPA to be really the act that kicked 
off the 404(c) BBWA process. That’s an important point. There may 
be benign explanations for this interaction but we have not been 
able to get to the bottom of it lacking subpoena power but it is an 
important point to run down. 

Mr. WESTERMAN. And I know with the votes, some of us were in 
and out, and maybe missed part of the testimony, so I apologize for 
doubling up on the same question, but would it be your rec-
ommendation that the Committee use its subpoena power to try to 
get to the bottom of some of these questions? 

Hon. COHEN. The answer is absolutely. You’re the ones in charge 
of this in terms of oversight over EPA. EPA should welcome over-
sight by the appropriate committees, and I think it’s a policy deci-
sion that Congress really has to adopt here. 404(c) has been used 
13 times in 43 years. They’ve used it after a permit for a mine has 
been applied for. This is the first time this has been used in this 
case without one. So I think it’s a policy decision. 
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Now, EPA may say look at the statute, look at the regulation 
that went into effect without any comment, by the way, look at 
that and say we have the power. Now, does Congress feel they have 
the power? Does Congress feel that this should be a model for wa-
tershed modeling for land-use planning? That would have some 
pretty serious consequences to every state if power had shifted to 
EPA in this fashion. So I think these are issues of policy issues and 
you can get at them, Congress can get at them through the sub-
poena power, and frankly, I would be surprised if EPA wouldn’t be 
willing to come before you and testify as to exactly what has hap-
pened so that they can say we did everything we feel we were re-
quired to do. I don’t know why you’d even be forced to issue sub-
poenas since you have oversight over the EPA, and I don’t know 
why they would be reluctant to do that. 

Mr. WESTERMAN. Thank you, Mr. Chairman. 
Chairman SMITH. Thank you, Mr. Westerman. 
And all members have asked questions of our panelists today. 

We’re going to take a five minute recess so we can reset the wit-
ness table. And let me thank both Secretary Cohen and Mr. 
Scheeler for their comments today, very, very helpful and much ap-
preciated. 

We’ll take a five minute recess. 
[Recess.] 
Chairman SMITH. The Science, Space, and Technology Committee 

will resume our hearing, and if Mr. Collier and Mr. Halford would 
come forward and be seated? And I’ll introduce our two witnesses. 

Our first witness on the second panel is Mr. Tom Collier, Chief 
Executive Officer for Pebble Limited Partnership. Prior to this posi-
tion, Mr. Collier enjoyed a 40-year legal career with Steptoe and 
Johnson. There, he helped guide companies through the federal en-
vironmental permitting process. He has worked on several Alaskan 
resource projects. In addition to his legal career, Mr. Collier was 
the Chief of Staff for the U.S. Department of the Interior. Mr. Col-
lier received his bachelor’s degree in international relations from 
the University of Virginia and his law degree from the University 
of Mississippi. 

Our other witness is Senator Rick Halford, former Alaska State 
Senator and Representative of Trout Unlimited. Senator Halford 
served for nearly 25 years in the Alaska State Senate with multiple 
terms as both Senate President and Senate Majority Leader. In ad-
dition, he served as an RNC Committeeman for Alaska and earned 
a Defender of Freedom Award from the NRA. Prior to joining the 
Alaska State Senate, Senator Halford was a float plane pilot, and 
he earned his bachelor’s degree from Alaska Methodist University. 

We welcome you both, and appreciate your being here and appre-
ciate your patience as well since we’re running a little bit late, and 
Mr. Collier, if you’ll begin? 

TESTIMONY OF MR. TOM COLLIER, 
CHIEF EXECUTIVE OFFICER, 

PEBBLE LIMITED PARTNERSHIP 

Mr. COLLIER. Thank you, Mr. Chairman and Members of the 
Committee, for the opportunity to testify today. 
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As you all know, there’s a well-worn pathway to build a natural 
resources project in America. You file your permit application. You 
go to the Corps of Engineers. The Corps of Engineers selects an 
independent contractor to do an extensive environmental impact 
statement, and then makes a decision on your permit. In fact, the 
environmental organizations refer to the environmental impact 
statement as the Magna Carta of environmental protection, and in 
fact, I agree with them on that characterization. 

In our situation, however, EPA decided to abandon this well- 
worn pathway, and for the first time ever in the history of the stat-
ute, it’s issued an intent to veto our project before we’ve even filed 
a permit application. 

The question is why have they done this, and a starting point in 
that analysis is recognizing that there’s no environmental harm 
that will happen whatsoever if we’re simply allowed to go through 
the permit process. We don’t get to build a mine. We don’t get to 
turn a shovel of dirt. In fact, we go through the permit process. But 
you don’t need to speculate on why because we found documents, 
internal documents within EPA, that clearly explain what their 
motive is, what their intent in establishing this precedent is. 

The first one is that they want the opportunity when there’s a 
controversial project before them to take jurisdiction away from the 
Corps of Engineers, away from the state, and to leave it unilater-
ally with EPA. Second, and this is language straight from EPA doc-
uments, they want to establish a precedent for proactive watershed 
planning for sustainability. They want to be able to go out there 
and look at a watershed and decide whether or not it should be a 
park or it should be something subject to development. They want 
something akin to local zoning authority to reside with EPA. They 
want to be able to zone the watersheds of America. I don’t think 
the Clean Water Act gives them that authority. 

The problem is, when a federal agency wanders off the well-worn 
pathway, there’s opportunity for mischief, and here that mischief 
has been extensive. As detailed more in my written statement, and 
as Secretary Cohen just eloquently testified to, EPA, in my view, 
predetermined the outcome with respect to Pebble. That’s what the 
documents show. And they manipulated the process in order to get 
to that outcome. 

Just a couple of examples, and the record is full of many of these 
examples. EPA says that they initiated this process because peti-
tions were drafted by Native tribes and submitted to them. The 
documents show that as early as January, the year before these pe-
titions were submitted in June, an EPA employee and an environ-
mental activist colluded to draft those petitions and then circulated 
them to the tribes that signed them. In addition, they worked to-
gether, an EPA employee and an environmental activist, to draft 
the decision memo that would be used by the Regional Adminis-
trator. This was being done before the petitions had even been filed 
and the decision memo, the EPA decision memo, was being drafted 
not just in EPA but was being drafted with the participation of en-
vironmental activists. I worked in a federal agency that dealt with 
environmental issues, and if that had happened on my watch, that 
employee would have been fired that day. That’s how egregious this 
conduct is. 
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The BBWA that resulted from this has been characterized by 
EPA as good science. It’s not good science. How in the world do you 
take a scientific look at the environmental impacts of a project 
when you don’t know what the project is? There’s no project on the 
table. 

Second, what they did to get around this is they assigned a biolo-
gist in Alaska to design the mine that they assumed Pebble would 
design, and that biologist designed the mine—Phil North—designed 
it so that it would have the most egregious environmental impacts 
so that they could use those impacts as their justification for decid-
ing that the mine should be vetoed. Phil North, by the way, fled 
the country in order to avoid a subpoena from another committee 
of Congress. 

Look, the impact of this preliminary veto, this preemptive veto 
on Pebble has been devastating but it’s not just an impact on Peb-
ble. This is going to have an impact across the country. We have 
invested $750 million to get ready to go into permitting, and EPA 
is trying to tell us unilaterally that we cannot even initiate the per-
mitting process. If you send that message to people out there re-
garding natural resource projects across America, nobody’s going to 
stand in line to file permits. Nobody’s going to invest in the permit-
ting process. 

Thank you for your time today. 
[The prepared statement of Mr. Collier follows:] 
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TESTIMONY OF THOMAS C. COLLIER 
CHIEF EXECUTIVE OFFICER 
THE PEBBLE PARTNERSHIP 

'·HEARING EXAMINING EPA'S PREDETERMINED EFFORTS 
TO BLOCK THE PEBBLE MINE" 

BEFORE THE COMMITTEE ON SCIENCE, SPACE, AND TECHNOLOGY 
U.S. HOUSE OF REPRESENTATIVES 

November 5, 2015 

Good morning Chairman Smith, Ranking Member Johnson, and Members of the Committee. 

Thank you for the opportunity to be here today to discuss the actions of the US Environmental 
Protection Agency (EPA) with respect to a proposed mineral development project on state-owned 
lands in southwest Alaska. 

The Pebble deposit is among the most significant accumulations of metals ever discovered in this 
country. It is the largest undeveloped copper deposit and the largest undeveloped gold deposit on 
the planet, and contains commercially significant quantities of other strategic metals as well 
including molybdenum, silver, platinum and rhenium. Its future development will generate 
significant economic benefits for generations of Americans and, in particular, for the Alaskan 
economy, where depressed oil prices and a lack of economic diversity have created serious fiscal 
strains. It will create much needed jobs and economic activity in one of our country's most 
economically depressed regions. 

But we're not here to talk about the Pebble mine today. Indeed, development at Pebble will not 
occur for many years in the future, inasmuch as the project's proponents the Pebble Limited 
Partnership, of which I serve as Chief Executive Ofl!cer- has yet to propose a development plan 
or initiate federal and state permitting under the National Environmental Policy Act (NEPA). 

As I will reference later in my remarks, NEPA requires that an Environmental Impact Statement 
(EIS) be completed to guide permitting reviews of major development projects like Pebble. The 
EIS process is scientifically rigorous. It is objective and transparent, utilizing independent, third­
party scientists and technical experts. It's exhaustive, olien stretching over multiple years of 
study and revision. It's inclusive, providing ongoing opportunities for public participation. And 
it's time-proven. having facilitated responsible, science-based regulatory decisions in this 
country for more than 40 years. 

It's my view that the EIS process under NEPA is the appropriate means by which Pebble- and 
every other major development project in the nation - should be assessed by federal and state 
regulators, and the public. I am not here today to discuss the relative merits of the Pebble mine, 
as I believe there is a well-defined and time-proven process for doing so under American law. 

What I am here to speak to you about is EPA's abuse of process at Pebble, and the significant 
negative implications of that abuse for my company and its shareholders, for the State of Alaska 
and its people, for any development interest seeking to secure pem1its under the Clean Water Act, 
and for future investment in the US economy. 
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Specifically, EPA has sought to implement the first-ever pre-emptive veto in the 43-year history 
of the Clean Wafer Act at Pebble, utilizing a little used provision, Section 404(c), in a novel and 
unprecedented way. They have sought to do so in the absence of the Pebble Partnership filing a 
permit application with the US Anny Corps of Engineers (USACE or the Corps), or the 
completion of an EJS under NEPA. 

There is also evidence that EPA set out to take this action before undertaking any scientific 
inquiry, and worked behind the scenes with environmental organizations and other activists 
opposed to the Pebble Project to affect its desired outcome in an inappropriate and covert 
manner. Finally, there is evidence that EPA may be taking these actions against Pebble, at least in 
part, to extend its own authority to pro-actively 'zone America'- to place its conservation-first 
footprint over not just federal lands, but state, private and tribal lands throughout the country. 

Mr. Chairman, I believe the actions taken by EPA to be unlawful, fundamentally unfair, and 
profoundly unwise. I will address those concerns today, but first I would like to reiterate six 
fundamental points that my testimony is intended to emphasize: 

I. There is a well-established and time proven process in this country by which major 
development projects are assessed and regulatory decisions are made. It is the EIS 
process under NEPA, and in every other case we have seen in the past, it is a process 
supported and even lauded by the environmental community as rigorous, science-based, 
objective and protective of the public interest. 

2. When EPA deviates from well-worn regulatory paths like the NEPA EIS process, 
particularly with significant and contentious projects like Pebble, then bias and abuse is 
sure to follow. That's certainly what we've seen at Pebble, and I will share a number of 
examples with you today. 

3. The Clean Water Act, as passed by Congress in 1972, does not provide EPA with the 
statutory authority to take pre-emptive action as they have sought to do at Pebble. What's 
worse, EPA's actions here may not even be motivated by our project at all. but by the 
agency's blind ambition to seize the authority to proactively issue land use decisions on 
federal. state and private lands throughout the nation. 

4. We believe, and there is ample and growing evidence to support this view, that EPA had a 
pre-determined intent to veto the Pebble Project before it undertook any scientific study, 
and that it structured its Bristol Bay Watershed Assessment (BBWA) study team and 
process in such a way as to ensure that outcome. 

5. The scientific record EPA is relying upon to support its pre-emptive veto is not only 
substantially less exhaustive and definitive than an EIS completed under NEPA 
(something EPA itself acknowledges). It also suffers from serious scientific flaws and 
even intentional distortions, several of which I intend to review for you today. 

6. Finally, should EPA achieve its goal of vetoing the Pebble Project, it will set a dangerous 
precedent with far-reaching consequences. There are thousands of 404 permits applied 
for every year in virtually every sector of the American economy- from energy to 
agriculture, manufacturing to construction. Those permits represent hundreds of billions 
of dollars of annual investment in our country; investment that EPA's stated desire to 
achieve pre-emptive veto authority will undeniably place at risk. 

2 
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In our case, the Pebble Partnership has committed more than $750 million to the responsible 
development of the Pebble deposit. Isn't it clear that other developers will think seriously about 
investing in the United States when their rights to propose a development plan for consideration 
under well-established regulatory and permitting processes can be taken away at any time by 
EPA? 

Project Background 

To begin, allow me to briefly introduce myself, as well as the organization I represent. 

I have been a regulatory lawyer here in Washin1,rton DC for more than 40 years, often 
representing companies seeking federal permits for resource development and similar projects 
throughout the country- in particular, 404 wetlands permits under the Clean Water Act. I've 
been personally and intimately involved in dozens of EIS processes under NEPA. 

I also spent time working inside government as Chief of Staff to Bruce Babbitt during his tenn as 
Secretary of the Interior, as well as within the Department of Housing and Urban Development. 
There are three very important things I learned during my time at the Department of the Interior, 
principles that remain with me to this day: 

I. It is possible to both achieve economic development and protect the environment: 

2. Science must guide the process of regulatory decision-making; and 

3. Following the NEPA process is absolutely critical to making responsible and defensible 
decisions on major development projects. 

During my time in government. I also helped lead a number of science-based processes to reach 
important policy decisions on matters of public interest related both to the spotted owl crisis in 
the Pacific Northwest and management of the Everglades. And I learned some important lessons 
from those experiences as well: 

I. When you set out to gather the best scientific knowledge to underpin regulatory decision­
making or public policy, you have to ensure that the scientists and experts you retain are 
entirely objective, and don't have pre-detennined views or a personal interest in the 
subject matter they are tasked with assessing. 

2. You must restrict ex parte communications between your scientific experts and the 
special interests involved in the matter at hand. 

To achieve the best and most defensible regulatory decisions, the scientific record has to be both 
entirely open and objective. and it must be perceived by the public and interested parties to be so. 
Unfortunately, and as you'll hear through my testimony, the EPA failed to observe both of these 
important tenets in its conduct with respect to its Bristol Bay ·watershed Assessment and 404( c) 
veto of the Pebble Project. 

In February 2014, I became CEO of the Pebble Partnership, an Alaska-based corporation that 
owns the Pebble Project. Prior to that time, I had been working as a consultant to Northern 
Dynasty Minerals Ltd., a Canadian company and, at the time. one of two 50% owners of the 
Pebble Project, along with global metals producer Anglo American pic. Anglo American actually 
exited the Partnership in the fall of 2013 after expending some $600 million at Pebble, due in 
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some degree to EPA's aggressively hostile stance against a project that had not even been 
proposed. At that time, Northern Dynasty regained 100% ownership of the Pebble Partnership. 

The Pebble deposit itself was first discovered in the late 1980s, but it was Northern Dynasty's 
work in the early part of this century that really proved it up as one of the world's great mineral 
resources. Northern Dynasty's acquisition costs for the Pebble property totaled about $90 
million, and the company invested a similar amount to advance the project prior to forming the 
Pebble Partnership with Anglo American in 2007. Total expenditures to date at Pebble exceed 
$750 million. 

The Pebble deposit is located on State of Alaska lands some 200 miles southwest of Anchorage. 
in an area specifically designated for mineral exploration and development. In fact, it's situated 
on lands that were part of a three-way land exchange between the US government, the State of 
Alaska and an Alaska Native corporation back in the 1970s, which led to the creation of Lake 
Clark National Park. In accepting the land swap. the State of Alaska made perfectly clear that its 
interest in the lands surrounding Pebble was directly related to their mineral potential, and the 
contribution those minerals could make to support the state's economy. The US Geological 
Survey has since identified the lands surrounding Pebble as the most extensive mineralized 
system of its type in the world. 

Today, following many tens of millions of dollars of investment in geological investigations, we 
know Pebble is among the most significant mineral resources ever discovered. At more than 12 
billion tons, it has the potential to produce strategic metals like copper, gold, molybdenum, 
silver, rhenium and platinum for more than I 00 years, while generating much needed jobs in 
Alaska and throughout the country. As noted previously, it is both the largest undeveloped copper 
deposit and the largest undeveloped gold deposit in the world. It has the potential to produce 
20% of America's copper production each year over generations of production. 

Economically, Pebble has the potential to support 15,000 high-wage American jobs, while 
contributing nearly $4 billion to our Gross Domestic Product each year, and nearly $400 million 
in annual government revenues. It will create a sorely needed economic engine for southwest 
Alaska, a region of the state plagued by low levels of employment and income, and perhaps the 
highest cost of living in the country. In fact, many Native villages in southwest Alaska are losing 
population at an alarming rate, causing schools to close, and threatening the very survival of 
many of these communities. 

People have asked why, after more than a decade of study and investment, the Pebble Partnership 
hasn't yet applied for permits. There are many factors that have contributed to where we are 
today, as mining projects are large, complex and capital intensive ventures. But key among the 
drivers for Pebble not being in permitting today is the actions that EPA and its colleagues in the 
environmental community have taken. EPA's actions at Pebble since 2011 have had a significant 
negative impact on our ability to finalize a mine plan and apply for permits. 

From the outset, EPA's Bristol Bay Watershed Assessment (BBWA) study has been used by 
groups like the Natural Resources Defense Council (NRDC) and others to discourage investment 
in the Pebble Project. and has materially reduced the financial resources available to advance the 
project into permitting. In addition, despite Pebble's location on State of Alaska lands designated 
for mineral exploration and development, EPA has now proposed extraordinary development 
restrictions that apply nowhere else in the country. This is an unprecedented situation that has 
never occurred in the 43-year history of the Clean Weller Act and has not been resolved by the 
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courts. Moving a project forward into permitting under that kind of uncertainty is, quite frankly, 
unrealistic. 

Finally, even if we were willing to advance Pebble into permitting now, the US Army Corps of 
Engineers- the federal agency that typically leads 404 permitting and would initiate a NEPA EIS 
process at Pebble- has made it clear that it cannot issue a 404 permit to Pebble in the current 
circumstances. EPA's pre-emptive 404(c) regulatory action must be resolved in some manner 
before any Corps-led permitting process can run its course. 

There are other reasons, of course. Assembling all of the geological, engineering, environmental 
and other technical information necessary to develop a mine plan that will meet regulatory and 
permitting requirements, protect the environment, achieve safe and stable operations, and 
provide an acceptable return on investment takes many years and tens of millions of dollars of 
investment. In fact, a National Mining Association study recently estimated that mining projects 
in the US typically take 9- II years to reach the point at which permits are applied for, with 
large and complex projects such as Pebble taking considerably longer. There's absolutely nothing 
unusual about the fact that Pebble hasn't yet applied for permits when you consider that work 
began in earnest on the project in 2004. 

Further, given the signiiicance of the iishery resources in southwest Alaska and the high-level of 
scrutiny that Pebble will receive from regulators and the people of the state, we have taken a very 
methodical and deliberate approach to design a project to achieve the highest levels of 
environmental performance- including spending more money on environmental studies than any 
other project in US mining history. We won't apologize for taking the time necessary to do it 
right, and we won't be hurried to bring this project into permitting before we have deli ned the 
optimal mine plan from an environmental, social and technical perspective. 

Of the more than $750 million invested in the Pebble Project, some $150 million has funded 
environmental studies of the project area undertaken over the course of a decade. As noted, we 
believe this to be among the most comprehensive and exhaustive environmental data sets ever 
collected for a mineral development project. and it's signiiicant for two reasons: 

I. because EPA largely ignored this incredible site- and project-speciiic scientiiic resource 
when it conducted the Bristol Bay 'rVatershed Assessment and reached conclusions about 
potential environmental impacts at Pebble, despite doing no original on-the-ground 
scientific research itself: and 

2. because these environmental baseline studies provide the scientiiic foundation upon 
which an environmentally sound mine can be designed, built. and operated at Pebble. 

Pebble has also invested tens of millions of dollars on engineering work informed by our 
environmental baseline studies to ensure we can propose a development plan that both meets 
strict federal and state environmental regulations and fully coexists with the important iisheries 
resources of Bristol Bay. When it is built, Pebble will incorporate advanced engineering practices 
and technologies, as well as robust environmental safeguards and mitigation strategies. to 
maintain water quality. to protect and enhance aquatic habitat, to ensure the mine operates safely 
throughout its operating life and returns the land to a productive and beneiicial condition after 
mining is done. 

We are very coniident that we can design, build and operate an environmentally sound and 
socially responsible mine at Pebble, and we are assembling the scientific and technical 
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information necessary to demonstrate that to government regulators and the general public 
during the NEPA EIS process. We know this project can co-exist with a thriving Bristol Bay 
salmon fishery, and can make a tremendous economic contribution to the people of the region. 
the state and the country over generations of production. We look forward only to an open, 
objective and science-based permitting process under NEPA to make that case. 

Permitting under the National Environmental Policy Act 

I said previously there is a well-established and time proven process for regulatory review and 
approval of resource projects like Pebble. In our case, it would begin by the Pebble Partnership 
submitting an application to the US Army Corps of Engineers for a permit under Section 404 of 
the Clean Weller Act for the placement of dredged or fill material into waters or wetlands of the 
United States. The Corps' CWA 404 permit procedure is subject to NEPA, which requires that an 
EIS be completed for "major federal actions significantly affecting the quality of the human 
environment.'' Significant mining projects are generally deemed to be major federal actions that 
require an EIS. 

At Pebble, as at other major development projects, the Environmental Impact Statement will be 
prepared by an independent, third-party expert contractor working under the direction of the 
USACE. The third-party contractor will rely upon the 'Project Description' and 'Environmental 
Baseline Document' provided by the project proponent but it will also demand that an 
'alternatives assessment' be undertaken to ensure that the project being proposed utilizes the best 
available technologies and options to avoid, minimize and mitigate environmental and social 
effects. The contractor will also independently verify the proponent's environmental studies, and 
even conduct its own, to ensure that the scientific basis for assessment is sound. It is a very 
robust and intensive process that takes multiple years to complete. 

The EIS process is also open. transparent and participatory. It provides for the involvement of 
multiple federal. state and local regulatory agencies. It provides ongoing opportunities for public 
involvement Ultimately. it will produce a scientific and administrative record upon which the 
USACE will reach its 'Record of Decision' on Pebble's 404 permit application, and upon which 
scores of other federal and state regulatory agencies will base their decisions on the dozens of 
other permits that the Pebble Partnership requires to build and operate a mine. Again, it is a well­
established and time proven process for making science-based decisions on major development 
projects that benefit all Americans. 

When it comes to CWA 404 permits. in particular, EPA has a special role as authorized by 
Congress. Under the statute, the USACE is clearly provided the authority to review CWA 404 
permit applications and grant 404 permits. often following completion of a NEPA EIS process. 
However, Section 404(c) authorizes EPA to veto a USACE 404 permit if it determines that the 
project as permitted ''will have an unacceptable adverse effect" on certain aquatic resources, 
including fish habitat. 

When the Clean Water Act was passed into law in 1972, Congress agreed to a framework of 
'checks and balances' for authorizing 404 dredge and fill permits between the USACE and EPA. 
with the former provided authority to grant permits and the latter granted authority to veto them. 
However, it is clear that Congress intended to allow EPA to rule on specific 404 permits as 
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granted by the Corps only, rather than to use the statute to impose a priori blanket restrictions on 
development over large areas of land. 

The United States Supreme Court has agreed with this interpretation, concluding that the Clean 
Water Act "gives EPA authority to 'prohibit' any decision by the Corps to issue a permit for a 
particular disposal site." 

While rigorous and time-intensive, the system of CWA 404 permitting under NEPA has worked 
exceedingly well over many decades. The NEPA EIS process has played an enormous role in 
guiding resource development in this country in a way that protects the environment and the 
public interest, and has been widely praised by the environmental community. Indeed, the NRDC 
-one of the loudest campaigners against Pebble- has also been one of the staunchest supporters 
ofNEPA as the gold standard for environmental protection. 

Here's what NRDC has to stay about the statute: "NEPA is democratic at its core. In many cases, 
NEPA gives citizens their only opportunity to voice concerns about a project's impact on their 
community. When the government undertakes a major project such as constructing a dam, 
highway, or power plant, it must ensure that the project's impacts- environmental and otherwise 
-are considered and disclosed to the public. And because informed public engagement often 
produces ideas, information. and even solutions that the government might otherwise overlook, 
NEPA leads to better decisions and better outcomes- for everyone. The NEPA process has 
saved money. time. lives, historical sites, endangered species, and public lands while 
encouraging compromise and cultivating better projects with more public support.'' 

The National Academy of Sciences agrees. telling Congress: "The NEPA process is the key to 
establishing an effective balance between mineral development and environmental protection. 
The effectiveness ofNEPA depends on the full participation of all stakeholders throughout the 
NEPA process .... [A Jgencies should continue to rely to the maximum extent possible on the 
flexible. comprehensive NEPA evaluation process tor making permitting decisions.'' 

ln the normal course of events. Pebble would have submitted a 404 permit application to the US 
Army Corps of Engineers by now, and an EIS process under NEPA would have been well 
underway perhaps even completed. Without a doubt, that process as endorsed by the NRDC 
and the National Academy of Sciences would have provided greater scientific certainty as to 
whether Pebble can be built and operated in a way that protects the important fisheries and 
aquatic resources of southwest Alaska than the EPA's pre-emptive efforts to date. 

EPA\· Actions at Pebble 

In January 2014, EPA published the final draft of its Bristol Bay Watershed Assessment (BBWA) 
study. Just six weeks later, and despite repeated assurances that the BBWA would not be used as 
the basis for any regulatory action, EPA initiated an action under Section 404(c) to veto or 
restrict development of the Pebble Project- despite the fact that no development plan for the 
project had yet been proposed or 404 permit applied for. The pre-emptive use of EPA's 404(c) 
authority is unprecedented in the 43-year history of the Clean Water Act, as EPA itself 
acknowledged in a 'Bristol Bay 404(c) Discussion Matrix' prepared in 20 l 0, which states that 
such an action has ''(n)ever been done before in the history of the CWA." 

In fact, in the past, EPA has used its 404(c) veto authority very judiciously. In totaL just 13 such 
vetoes have been issued by the agency in more than four decades. In all but one of those cases. 
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the project in question had been fully detailed in a public proposal, 404 permit applications had 
been filed delineating a specific disposal site and the USACE had proposed a permit decision. 

The sole instance in which EPA vetoed a project that had not yet filed a 404 application occurred 

in Florida in 1988, when an agricultural developer had proposed substantially similar 
development proposals on three adjacent plots of land. The proponent filed development plans 

for all three sites and permit applications for two of them. When EPA moved to veto the 
USACE's pending 404 permit for the first two projects, it vetoed the third at the same time. 

This is a fundamentally different set of circumstances than we have at Pebble, where EPA's pre­

emptive use of its 404(c) authority. if permitted to stand, will prevent the USACE, other federal 
and state agencies, and the general public from evaluating the true impacts and benefits of an 
actual Pebble mine proposal through an objective, rigorous and science-based process. 

The denial of due process is troubling in and of itself. We are now aware, however, that EPA 

intended to use its authority under CWA 404(c) to halt development at Pebble long before it 

completed the Bristol Bay Watershed Assessment study upon which its proposed regulatory 
action is purportedly based in fact, before it had conducted any scientific inquiry at all. 

It is the height of cynicism for an agency of government mandated to make science-based policy 
and regulatory decisions in the best interests of the American people to do so in the absence of 
any scientific foundation, and then set out to create a pseudo-scientific record for its pre­
determined action, but that is precisely what has happened in this case. 

We have documented evidence that beginning in 2008, perhaps even as far back as 2005, 
officials within EPA Region l 0 were already ruminating about using the agency's 404( c) veto 
authority to stop Pebble. By January 2010, those considerations had reached the highest office in 

the agency, when Region I 0 briefed then Administrator Lisa Jackson about the Pebble Project 
and the option of advancing a "pre-emptive" veto under Section 404(e). 

In May of that year, EPA began circulating an "Options Paper" that evinces the agency's bias and 
pre-determination to stop Pebble before a development plan was proposed, before a 404 permit 

application was submitted and even before any scientific inquiry had been undertaken. A June 
20 I 0 draft of the Options Paper contains the following: 

"Region l O's Aquatic Resources Unit (ARU) believes that [the already available J information, as 

it relates to Bristol Bay and its watersheds, is sufficient to make a 404(c) determination now," 
and that"[ w ]ailing to make the determination does not seem necessary or a prudent use of 
anyone's resources." It also describes Pebble as "a project EPA ARU program staff believe 
should be vetoed in the end, "and reports that "NMFS [(National Marine Fisheries Service)], 
NPS [(National Park Service)] and FWS [(Fish and Wildlife Service)] staff in Alaska have 
unofficially endorsed EPA initiating a 404(c) action." 

The clear question being addressed in EPA's "Options Paper" is not if the Pebble Project should 
be vetoed, but when and how. 

Indeed, just two months later in August 2010, Richard Parkin, who later became the BBWA 

Team Leader, distributed the final Options Paper and a "Bristol Bay Proposal'' to Region l 0 staff 

stating: "The attachment below is a first draft of the pitch I will make to Dennis (McLerran) et al. 

l included Phil's attachment [the Options Paper] for those of you who haven't seen it. I am 

viewing it as a background piece but in my pitch I am going right to a recommendation for 

option 3 [a 404(c) veto]." 

8 



64 

By the fall of201 0- again, six months before the Bristol Bay Watershed Assessment study 

would be launched and more than three years before its final publication- it appears the agency 
had answered its own question about when, not if, to veto the Pebble Project. 

As referenced previously, we now possess an internal EPA briefing note dated September 8, 

2010, entitled 'Bristol Bay 404(c) Discussion Matrix,' which sets out various process and timing 
options for issuing a veto. We also have an EPA budget document for Fiscal Year 2011 that 

confirms EPA's veto decision, and calls for the requisite funds to "[i}nitiate the process and 

publish a CWA 404(c) 'veto' action for the proposed permit for the Pebble gold mine." 

At the risk of repeating myself~ it is critically important for the Committee to appreciate that all 
of the internal EPA deliberations and decision-making described in these documents occurred 

before the agency had undertaken any scientific inquiry into the impacts of mine development in 

southwest Alaska, or even understood what a Pebble mine proposal could look like. The agency's 

clearly pre-determined intent to veto this project has guided all of its action at Pebble since then. 

But EPA has not acted alone in its crusade to stop Pebble. To achieve the necessary political 
cover for its pre-determined actions, EPA colluded with anti-mining activists to write and submit 

a petition ti·om six federally-recognized tribes in Alaska, calling on the federal agency to use its 

authority under CWA 404(c) to pre-emptively veto Pebble. This is not conjecture; there is 

physical evidence that demonstrates it to be the case. 

We have email records that indicate Alaska-based EPA ecologist Phil North (an individual who 

went on to play a central role in conducting tbe Bristol Bay Watershed Assessment) worked 

directly \Vith Jeff Parker (an attorney for the six Alaska Native tribes who petitioned the EPA) to 

write and finalize the tribes' 404(c) petition. Not only was EPA aware of the tribal petition some 

six months before it was actually received; EPA staff reviewed the petition and provided 
substantive comments that were later reflected in the final draft. 

That EPA's North utilized his home email account to facilitate his collaboration with Parker only 
casts more suspicion on the federal agency's role in generating the petition. To this day, EPA 

continues to cite the tribal petition as the sole catalyst for its proposed 404( c) veto, despite 
evidence the agency itself had a hand in writing the petition and had already taken an internal 

decision to veto the project. 

The tribal petition is not the only time that Mr. Parker and Mr. North worked together. Mr. Parker 
was also conscripted by EPA staff to contribute his views and input to the Options Paper I 
discussed moments ago. Mr. Parker shared his edits to the paper not just with his Alaska 

colleague. Phil North, but also with EPA Region I 0 legal counsel Cara Steiner-Riley. 

As a former senior official in a previous Administration, I have to tell you how grossly 
inappropriate it is for representatives of a federal agency to share a document intended to guide 
government decision-making with outside special interests, let alone seck their input and advice. 

That EPA subsequently sought to obscure the 'Options Paper' from Freedom of Information Act 

(FOlA) requests made by the Pebble Partnership by claiming a deliberative process privilege, 

despite having shared that document with outside third-parties, is truly beyond the pale. 

The truth is EPA granted astonishing access to its decision-making process at Pebble to Mr. 

Parker and a cadre of environmental and anti-mine activists- access that was assiduously denied 

to the Pebble Partnership and allied parties. including certain Alaska Native tribes. Through 
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documents received via FOIA, we know that after the tribal petition was received, EPA held 

multiple closed door meetings with key Pebble opponents to collaborate on its 404( c) strategy. 

For instance, on June 22,2010, Trout Unlimited flew in a team of anti-mine scientists and 

activists to confer with EPA Region I 0 Administrator Dennis McLerran, as well as Director of 
the Office of Water and Watersheds (OWOW), legal counsel and others to discuss the 
"[r]ationale for 404 'veto."' In September 2010, EPA held a two-day strategy session with anti­
mining activists concerning the proposed veto. 

Anti-mining groups' access to EPA included direct input on the design and substance of the 

BBWA study. For instance, EPA met with The Nature Conservancy (TNC) in December 2010 
and again in January 2011 for briefings on its October 20 I 0 study, entitled 'An Assessment of 

Ecological Risk to Wild Salmon Systems from Large-scale Mining in the Nushagak and Kvichak 
Watersheds of the Bristol Bay Basin'. Subsequent to those meetings, EPA's OWOW Director 

Denise Keehner had the agency's Office of Research and Development (ORD) conduct an 

analysis ofthe TNC report so it could be used in the BBWA. At the same time, in February 

2011, North set up a meeting with TNC and the Bristol Bay Assessment Team regarding 
·'Scenario Building for Bristol Bay:· suggesting TNC had direct input into the initial design of 
the BBWA. 

EPA's collaboration with anti-mining activists was extraordinary in other ways as well. The 

agency regularly received reports and other input from anti-Pebble activists outside of formal 
BB\VA public comment windows, while refusing to do so for pat1ies with opposing points of 
viev-. EPA actively sought input and advice from anti-Pebble activists on how they might 

respond to correspondence and materials submitted by the Pebble Partnership and the State of 

Alaska. In one instance, EPA even agreed to receive an embargoed copy of an environmental 
organization's yet to be released report. and to receive brietings from its authors while holding 
the report in confidence. 

In fact, over the course of the Bristol Bay Watershed Assessment study process, EPA regularly 

spoke and met with anti-Pebble campaign leaders and scientists to share campaign information, 
technical studies and other intelligence relevant to EPA's 404(c) strategy. EPA and anti-mine 

proponents have communicated- by phone. in writing, via webinar, or in person almost 1,000 
times since 2009. For example, Trout Unlimited's Shoren Brown communicated with EPA 

officials regarding Pebble (usually in private) on more than 200 occasions, an average of once 
every week for four years, including numerous face-to-face meetings, and Jeff Parker 
communicated with EPA in excess of I 00 times. 

And whereas former Administrator Lisa Jackson met and communicated with Pebble opponents, 
even attending fundraisers f(Jr the anti-Pebble campaign, she steadfastly refused to meet with 
Alaska Native representatives supportive of the Pebble Project receiving a fair and objective 
review under NEPA. On at least one occasion, EPA took steps to ensure that only tribal 
opponents of the Pebble Project would be allowed to attend a meeting with high-level EPA 
representatives in Alaska. 

The Bristol Bay Watershed Assessment 

EPA responded to the tribal petition in February 2011 by launching the Bristol Bay Watershed 
Assessment. Consistent with its 'Options Paper' and 'Discussion Matrix' documents, EPA elected 
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to proceed with a 404(c) veto prior to the Pebble Partnership submitting a development plan or 
404 permit application, but after conducting a 'watershed assessment' study to gather scientific 
and public input on the potential effects of large-scale mine development in Bristol Bay. 

It is clear from the strategy documents that preceded the BBWA and from EPA's behavior over 

the course of the study that its intent was to justify and then issue a pre-emptive 404( c) veto, 
irrespective of the scientific evidence collected. The Options Paper notes that the study would be 
no more than "information gathering and analysis" that was to be completed "in order to support 

a decision to formally initiate ... 404(c)." The Discussion Matrix suggests that by facilitating a 

public process, "EPA can begin the process in a neutral position, collect information, provide 
infonnation to public, and building a position iteratively (sic)," and that "(s)tarting in a neutral 

position can deflect political backlash." Inasmuch as both the Options Paper and Discussion 
Matrix contemplate no other possible fate for Pebble than a 404(c) veto, EPA's reference to 

'starting in a neutral position' can only be viewed as a cynical commentary on the agency's 
intended public posture, rather than its scientific approach. . 

At the outset ofthe BBWA process, EPA stacked the deck against Pebble by placing declared 

critics of the project in charge of the study. The EPA's BBWA Team Leader was Region 10 
Associate Director Richard Parkin, who voiced his support for a pre-emptive veto before any 
scientific work was conducted. Phil North led the technical team for the BBWA, despite having 

agitated for a 404(c) veto within the agency as far back as 2009. 

EPA then recruited a group of authors and contributors for the study who they knew would stick 

to the anti-Pebble script. Phil Brna, of the U.S. Fish and Wildlife Service, co-authored a major 
appendix to the study, despite his longstanding opposition to Pebble. In a September 2010 email. 
Brna reflected on the likelihood of a pre-emptive veto of the Pebble Project. stating ''this is going 
to happen and it's going to get bloody. I am looking forward to it!" 

Ann Maest of Stratus Consulting was regularly consulted by the BBWA study team and 
contributed several studies for early drafts of the assessment. In another litigation concerning 

Chevron in Ecuador, Maest confessed to ignoring scientific evidence unfavorable to her pre­
determined conclusions, and to ghost writing a scientific report for a court appointed expert who 

was supposed to evaluate the case and conduct his own scientific assessment. Despite being 
aware of Maest's alleged role in the Chevron fraud since at least 2011, it was not until after 

Maest finally admitted her role in a sworn declaration in 2013 that EPA finally omitted 
references to her work from the final version of the BBWA, but, nonetheless, continued to rely 

on her conclusions. 

Other BBWA authors and contributors were outspoken opponents of the Pebble Project, and 
some worked for organizations actively campaigning against the project. Alan Boraas, a 
professor of anthropology at Kenai Peninsula College, co-authored an appendix to the BBWA 
despite his long-standing opposition to the project, as expressed in vehement anti-Pebble 
editorials published in Alaska newspapers. Other known opponents of the project that 
contributed to the BB WA as authors, contributors, sources of research or cited references 
include: 

Thomas Quinn and Dan Schindler from the University of Washington; 

Bill Riley and Thomas Yocom, former EPA officials who provided a key analysis on how 
to find "unacceptable adverse consequences" at Pebble; 
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Dan Rinella, who worked closely with Ann Maestas a contractor on the BBWA team; 
and, 

• Christopher Frissell, Chris Neher, David Patterson, John Duffield, Carol Ann Woody, 
Dave Chambers, Kendra Zamzow, Stu Levid, Bretwood Higman and Sarah O'Neal. 

I mentioned earlier that EPA largely ignored the most detailed, comprehensive and relevant 
environmental information with respect to the Pebble Project site- that is, the $150 million 
worth of environmental data and analysis synthesized by the Pebble Partnership over the course 
of a decade. What's perhaps more shocking is that EPA quietly peer reviewed seven studies 
prepared by paid critics of the Pebble Project so that they might cite these studies in the BBWA. 

I say it's shocking not just because EPA conducted these peer reviews in secret, and not because 
they only considered studies written by paid opponents of our project. It's most shocking because 
the peer reviewers of these studies roundly condemned them as insufficiently supported by 
scientific evidence, methodologically flawed and biased. Despite these scathing reviews, the 
studies prepared by Pebble opposition groups and peer reviewed by EPA are cited throughout the 
BBWA, where the Pebble Partnership's 'Environmental Baseline Document' is largely ignored. 

Of course, if you set out to undertake a 'watershed assessment' study with a pre-determined 
conclusion, if you staff your study team with ideologically pre-disposed scientists and technical 
experts, if there's no precedent to guide your study process with well-established scientific 
checks and balances, there's a high probability that neutral, objective science will be the first 
casualty. And that's exactly what occurred with the Bristol Bay Watershed Assessment. 

Because EPA set out to evaluate the effects of hard-rock mining in southwest Alaska before the 
Pebble Partnership had actually proposed a development plan, including comprehensive 
mitigation and closure strategies, it was left to EPA to devise its own "hypothetical mining 
scenarios' to evaluate. That task fell to EPA's Phil North- not a mining engineer, but a biologist, 
as well as an avowed critic of the project and perhaps the strongest proponent of a 404(c) veto. 
North subsequently admitted that his 'hypothetical mining scenarios' do not employ ·'state of the 
art [mining] practices. "with the rationale that "mining companies don't use state of the art 
because it's too expensive, so it's really more like the state of the practice.'" 

To be sure, North's 'hypothetical mines' as presented and assessed in the BBWA do not reflect 
modern mining practices. In fact, they are demonstrably 'un-permittable' under both US and 
Alaska environmental regulations. This is the case for a number of technical reasons, principal 
among them: 

EPA's 'hypothetical mines' do not employ the seepage and water management features 
and functions that are regularly installed at modern mines in the US to protect water 
quality; 

• EPA's 'hypothetical mines' do not employ compensatory mitigation for residual project 
effects on wetlands and aquatic habitat. Mitigation is not just a common feature at every 
mine development permitted and built in the US in the last 40 years; it is a statutory 
requirement ofNEPA and the Clean Water Act. In its Bristol Bay Watershed Assessment, 
EPA elected to ignore that requirement altogether. 
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In certain instances, EPA's 'hypothetical mining scenarios' go even further than being non­
compliant with current industry practices and regulatory requirements. In some cases, they seem 

contrived to actually maximize environmental harm. 

For instance, the Pebble Project is located in a relatively wet region of southwest Alaska, such 
that the precipitation and groundwater in the project area is surplus to the project's needs. This is 
a good thing, as we will be in a position to collect, treat and release surplus water to mitigate the 
project's effects on downstream water courses. The EPA in its BBWA study was aware of the 

opportunity to collect, treat and release surplus water, although its estimate of the volume of 
water available for release is some 80% lower than the Pebble Partnership's superior 

hydrological information would dictate. 

So EPA in its 'hypothetical mining scenarios' set out to define a 'surplus water release strategy' 

for this excess treated water. They chose to release 50% of the water into one small stream near 

the Pebble deposit and the other 50% into another small stream near the deposit, while leaving a 
third small stream with no surplus water whatsoever. They chose to release these surplus waters 

at a steady rate throughout the year, and (in the case of one of the streams) elected to release 
surplus water into a small tributary not used by local fish populations, rather than at the upper 
reaches of the mainstcm stream. 

Now, I have to tell you, the one stream EPA elected not to release any surplus water into easily 
has the highest aquatic habitat values among the three. Perhaps EPA did not know that to be the 

case, inasmuch as they refused to consider the comprehensive, multi-year aquatic habitat and fish 
distribution/abundance data contained in Pebble's Environmental Baseline Document. Even 
without this knowledge, however, any reasonable person would have distributed the surplus 

waters evenly between the three streams at a bare minimum, and so vastly reduced the 

environmental effects associated with changes to stream flows. 

It is our belief that EPA concocted its 50:50:0 surplus water release strategy to maximize the 
environmental harm associated with its "hypothetical mining scenarios." The agency has not yet 

provided any alternative explanation for its approach, and even suggested in the BBWA that 
Northern Dynasty was the original source for its misguided 50:50:0 surplus water release 

strategy. This claim is wholly and demonstrably false. 

EPA's surplus water release strategy is scientifically flawed in other ways as well, and certainly 
doesn't reflect the approach that would be taken at a modem mine like Pebble. EPA's 
·hypothetical' release of surplus water at a steady rate over the course of a year is not optimal for 
downstream habitat, and the locations it chose to re-introduce surplus water also seem designed 
to exacerbate downstream effects on fish and fish habitat. 

In reality, a modern mine like Pebble will employ sophisticated stream flow habitat modeling to 
release surplus water to local streams at variable rates, times and locations throughout the year to 
achieve the optimal effect on downstream habitat for the fish species present. The EPA is well 
aware that Pebble possesses both the scienti fie data and the stream flow habitat modeling 

capability to develop a highly protective surplus water release strategy, and yet insisted on 

assessing its own simplistic and perhaps intentionally malicious 50:50:0 release strategy as 

representative of the environmental effects likely to occur at Pebble. 

In addition to assessing its own deeply flawed 'hypothetical mining scenarios', the science in the 

BBWA is marred by an absence of high-quality site-specific environmental data. Recall that EPA 
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undertook no original on-the-ground scientific research for its watershed assessment. Recall that 
EPA largely refused to consider the tremendous compendium of site-specific environmental data 
that Pebble has synthesized over a decade of study and at a cost of some $150 million. And 

consider that EPA relied most heavily on small studies undertaken by paid opponents of the 

Pebble Project, despite those studies being heavily criticized by peer reviewers as insufficiently 
supported by scientific evidence, methodologically flawed and biased. 

In addition to inappropriate project design and operating assumptions, and missing and inferior 

data, the Bristol Bay Watershed Assessments scientific integrity is further confounded by EPA's 
application of simplistic and flawed methodologies for assessing environmental impacts. A large 

majority of BBWA peer reviewers agree that important information about the potential effects of 
mine development on the natural resources of southwest Alaska is lacking in EPA's study, and 
must be examined during a more rigorous and comprehensive NEPA EIS process. 

For instance, aquatic ecology expert Dr. Phyllis Weber-Scannell said, "There are many aspects of 
the development of a large mine project that need thorough review to ensure that habitats arc 

protected. These include, but are not limited to: classification and storage of waste rock. lower 
grade ore, overburden, and high grade ore; development and maintenance of tailings storage 

facilities; development and concurrent reclamation of disturbed areas, including stripped areas 

and mine pits; collection and treatment of point and non-point source water; quantity and timing 
of discharges of treated water; monitoring of ground water, seepage water and surface water; and 

biomonitoring. The transportation corridor will require review and permitting of every stream 
crossing of fish-bearing waters." 

EPA agreed with Dr. Webcr-Scannell, responding: "EPA agrees that these aspects would need to 
be subject to a thorough review during the development and approval of a detailed mining plan." 
Dr. Weber-Scannell replied: 'The reviewer agrees .... The comment was initially made to 

highlight the importance of a rigorous regulatory review." Unfortunately, due to its rush to 
finalize a 404(c) veto, EPA is now seeking to foreclose any such opportunity for a 'rigorous 
regulatory review' of the Pebble Project under NEPA. 

EPA's response to Dr. Weber-Scannell is not the only time the agency agreed with its peer 

reviewers that the Bristol Bay Watershed Assessment provides an insufficient scientific basis for 
regulatory decision-making. On more than 50 occasions, EPA acknowledged the BBWA is 
insufficiently comprehensive and definitive to support a regulatory action. 

These comments include: 

• "(the) assessment is based on available data and is intended as a background scientific 
document rather than a decision document;" 

"(the) assessment ... is not intended to be an environmental impact assessment;" 

• "this is not a permitting document;" 

• "(the) assessment is not intended to duplicate or replace a regulatory process; 

• "We agree that a more detailed assessment ... will have to be done as part of the 
NEPA and permitting processes." 

From the outset of the BBWA study process, EPA told the Pebble Partnership the very same thing 
-that the study was not intended to support a regulatory decision. Within six weeks of finalizing 
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the BBWA in January 2014, however, EPA had initiated a veto under Section 404(c) of the Clean 
Water Act, utilizing the BBWA study as the basis for its regulatory action. 

I mentioned the peer review process for the Bristol Bay Watershed Assessment. Much has been 
written and said about the various ways in which EPA contravened its own 'peer review 
guidelines' in advancing the BBWA, including bypassing the independent third-party group 

retained to manage the peer review process and engaging directly with peer reviewers itself, as 
well as significantly constraining the scope and extent of the peer review process. 

Even so, BBWA peer reviewers raised significant concerns about the study, including: 

'The resulting risk assessment can be at best characterized as preliminary, screening 
level, or conceptual. There arc both technical and process issues that must be addressed 
before this risk assessment can be considered complete or of sufficient credibility to be 
the basis for a better understanding of the impacts of mining in the Bristol Bay 
watershed." 

"This document is somewhat unique in that no actual mine has been proposed and few 
site- or project-specific data are available .... It is also unclear why EPA undertook this 
evaluation, given that a more realistic assessment could have been conducted once an 
actual mine was proposed and greater detail about operational parameters available .... 
Unfortunately, because of the hypothetical nature of the approach employed, the 
uncertainty associated with the assessment, and therefore the utility of the assessment is 
questionable." 

• "[T]he soundness of the conclusions are somewhat compromised by a lack of 
information." 

EPA ignored these criticisms, often noting that the reviewers' concerns were irrelevant since the 
Bristol Bay Watershed Assessment is not a "decision document." Inasmuch as the BBWA has, by 

all accounts, now become a 'decision document', these serious scientific Oaws, shortcomings 
and biases must be acknowledged. 

It is only through the completion of an open, objective and rigorous EIS process under NEPA 
that the true impacts and potential benefits of a future Pebble Project will become known. 

EPA Actions are Unlawful 

The Pebble Partnership has made the case in its submissions to EPA, and in federal court filings, 
that EPA does not have the statutory authority to do what it is doing here -that is, to pre­
emptively use its 404( c) authority to veto development projects before they have been proposed, 
submitted permit applications or been reviewed under NEPA. This interpretation is supported by 
a plain reading of the statute, and its application since 1972. 

Section 404 of the Clean Water Act is explicitly and entirely about permits. Thus, section 404(c) 

cannot apply in the absence of the US Army Corps of Engineers-led permitting process 
referenced in sections 404(a) and (b). 

The D.C. Circuit explained that Section 404(c) "affords EPA two distinct (if overlapping) powers 

to veto the Corps' specification: EPA may (I) 'prohibit the specification (including the 
withdrawal of specification) of any defined area as a disposal site' or (2) 'deny or restrict the use 
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of any defined areafor specification (including the withdrawal of the specification)."' And EPA 

may take such action only after determining "that the discharge of such materials into such area 
will have an unacceptable adverse effect on municipal water supplies, shellfish beds and fishery 

areas (including spawning and breeding areas), wildlife, or recreational areas." 

The legislative history also confirms this view. Originally, the Senate bill proposing the 

regulation of dredge or till activities delegated complete authority to issue permits to EPA, as it 

does for discharges of other pollutants under the Clean H'Gter Act. A subsequent House 

amendment proposed delegating permitting authority to the USACE. The House and Senate 

later agreed to allocate decisions on dredge or fill projects between the Corps and EPA. 

The Senate Debate on the Conference Report explains that the Committee found EPA "should 
have the veto over the selection of the site for dredged soil disposal and over any specific soil to 

be disposed of in any selected site." Under the enacted bill, EPA's duties to evaluate the permit 

application would not be duplicative ofthe Corps' duties "because the permit application 

transmitted to [EPA] for review will set forth both the site to be used and the content of the 

matter of the soil to be disposed. The Conferees expect the Administrator to be expeditious in his 

determination as to whether a site is acceptable or if specific soil material can be disposed of at 

such site." The House Debate on the Conference Report similarly provides that "it is expected 
that disposal site restrictions or prohibitions shall be limited to narrowly defined areas". 

It is perhaps not surprising that. when it comes to Pebble, EPA has eschewed Congress' 

expectation that "disposal site restrictions or prohibitions shall be limited to narrowly defined 

areas." The area in which EPA has proposed severe restrictions on the storage of dredged or fill 

material associated with the Pebble deposit totals 268 square miles 57 times larger than the 

largest site designated in any prior Section 404(c) action. 

Further, the Section 404 process specifically requires an Environmental Impact Statement that 

fully evaluates all aspects of a major development project. This comprehensive and detailed 

review process is clearly what Congress intended when it passed the Clean Water Act. 

If EPA is permitted to expand its statutory authority under the Clean Water Act to veto projects 

that have yet to be proposed, there will be significant implications that go well beyond the 

Pebble Project. Such a precedent would essentially allow the agency the authority to engage in 
pro-active land use planning. It may not surprise the Committee to hear that we have discovered 

evidence of EPA's ambition in this regard. The 'Discussion Matrix' I noted earlier states that one 
of the benefits of enacting a pre-emptive 404(c) veto of the Pebble Project is that it ''(c)an serve 
as a model of proactive watershed planning.'' In my view, this interpretation is an 

unconstitutional violation of the established position that land use planning is a matter generally 
reserved to the states, not the federal government. 

In addition to initiating litigation that argues EPA has exceeded its statutory authority at Pebble, 

the Pebble Partnership has also brought a lawsuit alleging that EPA violated the Federal Advisory 

Committee Act (FACA) by improperly relying on several 'federal advisory committees' to 

achieve its pre-emptive 404( c) veto. As you know, FACA exists to ensure that special interests do 

not hijack agency decision-making processes and that government consults with interested 

parties in an open, transparent and even-handed manner. Our lawsuit alleges that EPA established 

or utilized three illegal federal advisory committees to provide advice and recommendations as 

the agency concocted and implemented its 404(c) plans at Pebble. 
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The 'federal advisory committees' we have alleged that EPA relied upon to advance its BBWA 
study and CWA 404(c) veto are precisely the environmental and anti-mining activists referenced 
earlier in my remarks. In rejecting the government's motion to dismiss the FACA case, the 
federal judge found that Pebble's claims have merit, including specific allegations of work by the 
various advisory committees in drafting memoranda for the EPA, attending meetings that the 
EPA called and chaired, and providing advice and recommendations to the agency. Specifically, 
the judge found that Pebble had sufficiently alleged that ''EPA solicited the views of the 
Coalition members and actively organized with them in the interest of obtaining advice or 
recommendations for the Agency". (Order on Mot. to Dismiss at 12. !'ehhle Ltd. !'\hip v. EPA. 
Civil Action No. 3:14-cv-00171-I-IRII (D. Alaska. June -L 2015). ECF No. 128 (quoting First 
Am. Compl.). 

Based on the evidence presented to date, the federal court authorized a preliminary injunction 
last fall, finding that the Pebble Partnership is likely to prevail on the merits of its case. Under 
the terms of that preliminary injunction, EPA has been required by the court to suspend all efforts 
toward a preemptive 404(c) veto until a final judgment is handed down in the FACA case. 

Additionally, the Pebble Partnership has initiated a lawsuit alleging that EPA violated FOIA by 
inadequately searching for records in response to requests filed by the Pebble Partnership, and 
over-applying the deliberative process privilege in fulfilling those requests. The federal court has 
been persuaded by our arguments in this area as well, and has ordered an in-camera review to 
evaluate EPA's assertions related to the deliberative process privilege. 

Finally, in response to requests from the Pebble Partnership and Northern Dynasty, the EPA 
Inspector General has opened up an investigation into EPA's conduct with respect to the Pebble 
Project. including alleged violations ofthc Information Quality Act and the EPA's own risk 
assessment and peer review policies. 

EPA is required by the Information Quality Act to maximize "the quality, objectivity, utility. and 
integrity" of the information it creates, collects, and disseminates. The agency's internal 
Principles of Scientific Integrity require employees to "[e]nsure that their work is of the highest 
integrity.'' which in particular requires that it must be "performed objectively, without 
predetermined outcomes." 

We believe EPA is substantially out of compliance with its own doctrine related to fair, open and 
objective scientific process, and we look forward to the Inspector General's conclusions on these 
important matters when he issues his report in early 2016. 

A Dangerous Precedent 

Should EPA achieve its ultimate goal- a pre-emptive CWA 404(c) veto of southwest Alaska's 
Pebble Project- the denial of due process will not just affect private interests that have invested 
hundreds of millions of dollars with the expectation of a fair, objective hearing under the law. 
The State of Alaska, the owner of the Pebble deposit, and the people of the region and the state, 
will also be substantially and unfairly impoverished. That the process EPA has followed to effect 
this outcome is so clearly tainted. as this discussion and our FACA litigation makes clear, only 
adds insult to substantial injury. 
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Perhaps more important for this body is the dangerous precedent and far-reaching consequences 
that a pre-emptive veto will have across the country. 

There are some 60,000 projects that apply for CWA 404 permits each year in the United States, 
representing some $220 billion of investment in our economy. If a precedent is established 
whereby EPA can veto any of these projects before they are proposed, before they have applied 

for permits and before they have been comprehensively and objectively reviewed through an EIS 
process under NEPA, the chilling effect on our economy will be profound. We will have 
substantially reduced the regulatory certainty that investors expect of first-world jurisdictions, 
and further eroded our competitiveness as a nation. 

The American Exploration & Mining Association has warned that EPA's actions at Pebble are 

"sending a chilling message to the business and investment community, and has had a negative 
impact on exploration and mining projects not only in Alaska, but the entire United States. In 
fact, the world and its investment community are watching. EPA's action at Pebble will clearly 
indicate whether the United States is open for investment, or closed to innovation, opportunity 

and job creation." 

The precedent becomes even more alarming when you consider that EPA's proactive use of 

Section 404( c) may be an attempt to expand its statutory authority under the Clean Water Act to 
undertake pro-active land use planning- including of state, private and tribal lands. Despite 

Congress's clear intent to focus EPA's authority to review only the environmental effects of a 
particular permit action, EPA is attempting to use a preemptive Section 404(c) process as a 
mechanism for zoning watersheds. Such actions could impact not only mineral development, but 
energy, agriculture, manufacturing, construction, infrastructure development, among other 
sectors, in every region of the country. 

In our case, the State of Alaska has already developed a comprehensive land use plan for the 

Bristol Bay region. Drafted in !985 and updated in 2005 following extensive public consultation, 
the Bristol Bay Area Plan "determines management intent, land-use designations, and 
management guidelines that apply to all state lands in the planning area." EPA's attempt to use 
the 404(c) process for "proactive watershed planning" in the Bristol Bay area will effectively 
preempt Alaska's plans for the state lands surrounding Pebble, which are currently specifically 

designated for mineral exploration and development. 

I'd like to close today by reminding the Committee of the six fundamental points with which I 
opened my testimony. 

I. There is a well-established and time proven process in America by which projects like 
Pebble should be assessed. It's called the EIS process under NEPA, and its precisely 
what should be occurring here. 

2. When agencies of government throw out the rule book and make up their own 
regulatory processes, particularly when contentious issues like Pebble are at question, it 
creates a fertile environment for bias and abuse. That is precisely what we've seen in 
our case. 

3. EPA simply does not have the statutory authority under the Clean Water Act to do what 
it is doing. If the agency's motivation is to establish a precedent to expand its statutory 
authority, so much the worse. 
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4. There is clear and incontrovertible evidence that EPA set out to veto our project before it 
had done a stitch of science, and that bias and pre-determination colored everything that 
came after. 

5. The scientific record EPA is relying on to kill this project is not only flawed and vastly 
inferior to an EIS process under NEPA; it's now become clear it was purposefully 
constructed to support a pre-determined conclusion. 

6. The regulatory action EPA is seeking to conclude will not just harm the Pebble 
Partnership. It will have far-reaching consequences for our economy and our country. 

The remedy we are seeking is simple and straight-forward. We want the Pebble Project to be 
assessed like every other major development project in the country- via an EIS process under 
NEPA. This would allow EPA to retain its traditional role as a participating agency, with 
authority under Section 404(c) to veto any permit the USACE might award in the future. 

Allowing this statutory process to proceed as intended by Congress poses absolutely no risk of 
harm to the environment or the public interest, inasmuch as mine construction and operations 
cannot proceed prior to the conclusion of an EIS, a positive Record of Decision from the Corps 
of Engineers (which EPA will have an opportunity to veto, if justifiable), as well as dozens of 
other permits granted by other federal and state regulatory agencies 

Conclusion: 

Mr. Chairman and members of the Committee, for the reasons I've outlined in my testimony, I 
strongly believe that Congress needs to thoroughly review the actions, motivations and potential 
policy implications associated with EPA's efforts to veto the Pebble Project. I believe the 
circumstances that have unfolded here are unlawful, that EPA bas employed a process that is 
fundamentally unfair, and undercuts the integrity of government's science-based approach to 
regulatory decision-making. 

If allowed to stand, the precedent established will threaten every major development project in 
the United States. For these reasons, I believe this matter merits further inquiry, and if necessary, 
changes to current law to ensure this result is avoided in the cun·ent situation, and in similar 
situations in future. 
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Biography of Thomas C. Collier 

CEO, Pebble Limited Partnership 

Tom Collier was appointed CEO of the Pebble Limited Partnership in February 2014. Prior to this role, 

Tom had a forty year legal career with Steptoe & Johnson LLP with a specialty for guiding companies 

through the federal environmental permitting process. He has worked on several Alaska resource 

projects, including the reauthorization ofTAPS, Alpine oil development and the CD-S bridge issue. In 

addition to his legal career, Tom has worked for the U.S. Department of the Interior as Chief of Staff for 

former Secretary Bruce Babbitt. Tom has a Law Degree from the University of Mississippi where he 

graduated first in his class. Tom formerly was counsel for the National Park Foundation and the 

Association of Zoos and Aquariums. He is married to Siobhan and has two sons, Jesse and Nathan. Tom 

and Siobhan moved to Anchorage in February 2014. 
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Chairman SMITH. Thank you, Mr. Collier. 
Senator Halford. 

TESTIMONY OF HON. RICK HALFORD, 
FORMER ALASKA SENATE PRESIDENT 

Mr. HALFORD. Thank you, Mr. Chairman, and thank—— 
Chairman SMITH. Is your mic on? There we go. 
Mr. HALFORD. Thank you, sir. Thank you, Mr. Chairman, and 

thank you for the opportunity to testify. I’m one of the many de-
fenders of this watershed including departed friends like Ted Ste-
vens, Jay Hammond, and inspirational elders like Bobby Andrew 
and Ofi Olsen, Mary Olympic and Violet Wilson. I’m here today 
humbly in their behalf, and I believe that the people of Bristol Bay 
who have been dependent on these resources for untold genera-
tions, and I believe in the defense of the 14,000 jobs and the $1.5 
billion annual fishery that’s supported by Bristol Bay wild salmon. 

I live in Bristol Bay and in Chugiak. I’ve been a commercial pilot 
and a hunting guide for all my adult life, although I spent 24 years 
in a detour to the state legislature. I retired as Senate President 
in 2003. In all my years in the legislature, I never ran without the 
support of the Alaska mining industry. I was active in their sup-
port. I believe that mining is important to Alaska. 

You’ve heard today that EPA has been unfair and has made its 
mind up in advance. Neither of these things could be further from 
the truth. The truth is that while EPA was far from the first choice 
of the people of Bristol Bay in terms of getting someone to listen, 
EPA was the only choice with the authority and the jurisdiction 
that had the interest to help, and sadly to me, that included the 
State of Alaska. The truth is, EPA listened to the people of Bristol 
Bay and responded by preparing the most objective assessment of 
the potential impacts of a massive sulfide mine in this particular 
location. 

If there’s any unfairness in the discussion, it was produced by 
Pebble. For years they’ve tried to manufacture consent for their 
project. Their obvious efforts to manufacture that consent collapsed 
under the weight of facts and growing public opposition. Pebble has 
shown that it’s willing to do or say anything to advance this 
project. By now, the opposition has grown to roughly 90 percent of 
the people in the region and about 60 percent of the people in Alas-
ka statewide. Of the 1.8 million comments EPA got, 85 percent 
were in support of the process and EPA. 

The more people have learned about this mine, the stronger the 
opposition has grown. This is in part due to Pebble’s numerous 
false promises, and they’re listed in my written testimony in terms 
of when they’re going to apply, when they’re going to apply and the 
continuous parade of changes in their process. 

Pebble’s contention that the outcome was predetermined is ridic-
ulous. As an advocate, those of us in Bristol Bay couldn’t even 
agree on what to ask for. We didn’t know anything about 404(c). 
We looked first to the state and then went on through federal agen-
cies in any way to look for help. EPA’s action thus far if finalized 
places protection on the resources of Bristol Bay. Pebble must show 
that it can mine and protect those resources. They can apply for 
a permit today, tomorrow, the next day. Nothing has been vetoed. 
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Pebble has the opportunity to prove its critics wrong. They’ve done 
no field work for the last two years, and they’re only waiting for 
the right political climate. 

The stress and uncertainty on the people of Bristol Bay has been 
a cloud for over a decade. If there’s unfairness, it’s the unfairness 
to the people of Bristol Bay. 

The uncertainty makes it difficult even for legitimate mining 
projects to get support to develop in Alaska because of that uncer-
tainty. Senator Murkowski two years ago asked Pebble to file their 
permits and get the process started. As Finance Chairman and Pre-
siding Officer in Alaska in years in the process, I probably signed 
appropriations to sue EPA. My attitude was not positive as we 
started this process, and I know there are many issues and con-
flicts with EPA, but my experience in Alaska with the EPA per-
sonnel from the secretaries and the office people to the top admin-
istrators was amazingly positive. It changed my perceptions about 
a huge faraway bureaucracy. They came and they listened, and I 
want to take this opportunity to thank those people because I think 
they did their best in a difficulty situation in this one place that 
I saw very extensively. 

Today, the people of Bristol Bay are left with questions and fear 
about the massive exploration project in the head of their water-
shed. There are over 1,300 drill holes, thousands of settling ponds, 
potentially acid-generating material in those settling ponds, and 
tons of material stored on the land at their headwaters. 

Pebble should be using its resources to seal their problem wells, 
to assure there’s no acid drainage, and to clean up their mess. 

Now, I am fortunate to have wonderful children, and whenever 
I say, particularly to my 13-year-old, clean up your mess, his re-
sponse is ‘‘It’s not fair.’’ I think it is fair to the people of Bristol 
Bay for Pebble to spend their energy to clean up their mess. 

Thank you for your time and your consideration. 
[The prepared statement of Mr. Halford follows:] 
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Dear Chairman Smith and Members of the Committee: 

Thank you for the opportunity to testify before the House Science, Space & 

Technology Committee this week. My name is Rick Halford. I moved to 

Alaska 50 years ago as a college student and never left. My wife and our kids 

currently split our time between Chugiak (near Anchorage) and Aleknagik (in 

Bristol Bay). After I graduated from Alaska Methodist University, I worked as 

a commercial pilot and big game hunting guide; my first paying customers were 

miners, prospectors and geologists. I flew them all over the state helping them 

to stake mining claims. Later I was elected to the Alaska state legislature where 

I introduced mining legislation and had strong support from resource 

development groups. I never ran a race without support from a mining 

organization. Mining is important to Alaska. After 24 years in the Alaska 

Legislature, serving as House Majority Leader, Senate Majority Leader five 

times and Senate President for two terms, I retired in 2003. 

I first flew over the Pebble area over 40 years ago as a hunting guide. After I 

retired from the legislature former first lady of Alaska Bella Hammond asked 

me to look at the Pebble Mine proposal. Shortly thereafter I got stuck in the 

Village of Ekwok because it was getting dark and my plane was iced up. I 

stayed at Buck Williams' home and had breakfast with Luki Akelkok, who also 

asked me to look at the Pebble mine proposal. 

I had never opposed a mine before and never expected to. But after I learned 

about the Pebble proposal, this ended up being the only mine in my life that I 

didn't like, here's why: 
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Pebble mine is unique because of its massive size, the type of ore body it is and 

because the deposit lies underneath rivers that support one of the world's last 

remaining wild salmon fisheries. 

1. The Pebble deposit is a low grade ore body primarily made up of sulfur 

and has a high likelihood of producing acid mine drainage. 

2. The deposit is located in a saddle that drains into both of the largest 

salmon rivers in Bristol Bay. There could not be a worse location for this 

mine. Additionally the road, slurry pipeline and other infrastructure 

necessary to transport materials to and from the deposit to a deep water 

port would cross over 64 salmon streams in the Kvichak River watershed 

and go through some of the roughest terrain on the planet. 

Proposed road 
and slurry 
pipeline route to 
deep water port 
in Cook Inlet. 
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Existing road to 
transfer fishing 
boats from Cook 
Inlet to Lake 
Iliamna. Road 
would have to be 
significantly 
extended and 
widened to 
accommodate 
mining 
infrastructure. 

3. The size ofthe Pebble deposit is beyond imagination. According to a 

2011 report to their shareholders, Northern Dynasty Minerals the Pebble 

Mine would include about 10.78 billion tons of mineable ore. The pit 

would be well over a mile deep in places, and the footprint would cause 

the direct loss of between 24 and 94 miles of stream, 1,200 to 4,900 acres 

of wetlands, and 100 to 450 acres of ponds and lakes. The waste would 

be stored on site in perpetuity. 

http://www.northemgynastyminerals.com/ndm/NewsReleases.asp?Repor 

tlD=595724 

http://www2.epa.gov/sites/productiqn/files/2015-

05/documents/bristol bay asse~sment final 2014 voll.pdf 

Over the past decade, Pebble conveniently claimed it had a plan when in their 

best interest, but in the end these claims were only empty promises to apply for 

permits and start public review process. Here are a few examples of these 

empty promises: 
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• 2004- (Nov 3)- Northern Dynasty Minerals (NDM) announces they expect 
"completion in 2005 of permit applications." See letter from Senator 
Murkowski. 
bttp:f/\\f\V_w.energy"s-~11£lte.gQy/public/indf;~Slm/files/serve?File id=3b2efu3 
7 -cdd2-420_3:~~§~:12<:405e2a4e4 

• 2005- (August) NDM claims that "a full permitting process for a port, 
access road, and open pit mine [were] all slated to begin in 2006" 
h!!p_:f/~ww. northerndyna~n inerals. com/ncim/N ews Releases. as p7_~~p_o_rt J Q 
=595§§8 

• 2007- (October) -Pebble targets completion of a pre-feasibility study in 
December 2008, a feasibility study by 2011 and commencement of 
commercial production by 2015. 
h!!J2:/{w\\'w.northerndynastymint:r(lls.com/ndm/NewsReleases.asp_ZReportiD 

=53_26~0 

• 2008 -Cynthia Carroll, former CEO of Anglo American Mining Company, 
tells Fast Company Magazine that they won't go where they're not wanted. 
http :1/www. fast(;Qt11J:lany.com/ I 042481 /anglo_-american%E2 %8Q%92~: 
bristol-bay:con_troyersv:\Vildlife-vs-mjJ1eral:riches 

• 2008- (October) Alaskans were assured that that Pebble was on "schedule 
to finalize a proposed development plan in 2009 and, following input from 
project stakeholders, apply for permits in early 201 0." 
h!!p://www.northernclyJ!(lstymif!esals.comfndm/N<:~sRt;:leas~&sp?R_(CportiD 

=o~9:ifi96 

• 2009- (March)- Pebble noted they were in the midst of"preparation to 
initiate state and federal pennitting under the National Environmental Policy 
Act (NEP A) in 20 l 0. 
http://cqiQgr£1te.pebbleparti}C_Lsb_ip.com/perch/resq!lr<:;(;s/2902:wori<:Plal1: 
lJ2_ciJ 

• 2009- (September)- Preparing for project permitting under NEPA in 2010. 
l}t!Q;//www.northt:!JlclYJ1astyminerals.C_QillfnQm/NewsReleases.asp?ReporiiD 

:=:i95_1ll 

5 
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• 2010- (Feb 1)- Pebble claims preparing to initiate NEPA permits in 2011, 
http://www.northerndynastyminer(lls.com/ngm/NewsReleases.asp?ReportiJ2 
=525723 

• 2010- (May) Pebble backtracks and now claims it will enter permit phase 
in2012. 
http://www, t:11ergy. senate. gov /pub]ic/index,_c;fm/fi 1 es/ ser:~e ?File id= 3 b2efb3 
7-cdd2-4203-8568-7~c405e2a4e4 

• 2010- Pebble fined $45,000 for withdrawing water without a permit on 45 
separate occasions over a 3-year period. 
bttp :II dnr. a Iaska. gov /t11lw /minin g/largemine/g~Qble/wat~r: 
settl@lent/ii!Q(:)(,_cfm 

• 2010- (September)- Pebble CEO John Shively tells the Juneau Empire that 
Pebble is likely to start applying for permits in early 2011. 
http://jlmeauempire.com/stories/_Q9241 0/~ta 7115931_1<L~htmi#.VjEcCqR43 
Pw 

• 2011 -(May)- Pebble reports that "design process is nearing important 
milestones and that Pebble intends to enter the permitting phase toward the 
end of2012." The press release also states that, "The Pebble Partnership has 
made a public commitment to consult the people of Bristol Bay and Alaska 
before permitting is initiated as a process of a proposed mine plan for Pebble 
... That important work will begin this year." (Ron Theissen) 
http://ww~Y,I!9rtherndynas_tymiQegls.com/ndmfNewsReleases.asp?ReportiD 

=59_.2_726 

• 2011- (June)- John Shively, CEO of Pebble, tells E&E news that Pebble 
should have a project proposal sometime in 2012 and be in permitting by 
late 2012, or early 2013. h!!Idl\VWW.eenew§,Ilet/tv/vidcos/1365/transcript 

• 2011- (October)- Pebble about-faces and now claims ... We have never 
even said that we're going to seek a permit. We may not." 
h!!P://www.aaas.org/new§/proposed:rebblc-mine-has-alaskan-community­
focused-critical-science-and-poli<;y-issues 

6 
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• 2012- (February)- Pebble Releases 27,000 pages of Environmental 
Baseline Documents that rely on flawed methodology and withhold original 
data making peer review impossible. 
h_lliJ://w_'!.lw.north(:mQynastyminerals.com/ndm/NewsReleases.asp?ReportlD 
=595657 -----

• 2012- (February)- Former Vice President of the Pebble Partnership told 
the State of Alaska House Resources Committee that Pebble would have a 
mine plan out within a year, moving to permitting by early 2013. 
http://juneauempire.com/state/20 12-02-17 /p(:bble-partnership_:-_re£!dJ'::petmit­
early-fy-13 

• 2012- (May)- Pebble announces $107 million work program to prepare 
Pebble project for permitting at the end of 2012. 
h!!g:Jf\V\V\\f-110rterndynasty!11in~@l~.com/ndm/NewsReleases.asp'?ReportiD== 

595730 

• 2013- (June 2013)- Again onE & E News, Pebble CEO John Shively 
explains that he hopes "to have a project to take into permitting this year." 
http://www.eenews.net/tv/vidt:_Qsfl69~/tnms_c;rjp! 

• 2013- (March)- Senator Cantwell calls on SEC to investigate Pebble 
http :/l\V\\1\V.alaskapu b li c. org/lQJ3jQJ/il/1iena tor -can twe 11-calls-for-sec-to­
investig<!_t~:-JlQtihei11:-<.lynasty-minerals/ 

• 2013- (April)- Pebble announces $80 Million work plan to advance Pebble 
project to permitting by the end of the year. 
http__:/i'Yww. no.Lth_t:!l!cl.YD~~tym_irg;_r:_a1~"f..QDJ[J1dm/N ewsR e I eas_~·'lSR ?Rt:Q.QD112 
=595]42 

• 2013- (July) Murkowski tells Pebble to apply for permits (see her letter) 

http://www.energy.s_e_lla_~.gQ_\·'Llll!J2lic/index.cfm/files/ser:ye?File_ic1==:3.91.te.fuJ 

7 :-_c.<:lcl.£:4203-8568:-/'2_c40~-e~<l4e_4 

• 2013- (November) Ron Thiessen, CEO of Northern Dynasty, stated to the 
International Business Times, that "We can permit this mine. There's no 
question." "The heavy lifting is done and we have all of the data." 
Thiessen further stated that "Northern Dynasty will have permitting 
documentation done and ready to file by the first quarter of 20 14" 

7 
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l1t!I2_:U~\\'\\'W. i bti me s. com/ p eJ:>~l:>l ~~!rtin~:~)(~e~ l!ti v e-say~ north em~clyil~S!Y:_c:_@_:: 
!l!_all<}gf_:giant -'!I~Jkan -copper-m inc-alone-if-n eccssary 

• 2015- (November) - "working toward the goal of submitting our initial 
project description for permitting" and "we're only just now preparing to 
apply for permits" http://www.pebblepar~tgership.com/plan.html 

During this time, opposition to the mine grew to an overwhelming majority of 

local residents, and thousands of commercial fishermen, and fishing and 

hunting guide businesses. Alaskans asked the State of Alaska for help 

numerous times, but were disappointed. We started looking to other entities for 

help and in 2010, six local tribes, a commercial fishing organization, and many 

others requested to EPA that they initiate a 404( c) process. As EPA responded 

and local residents learned more about the 404( c) process, it was refreshing to 

have someone actually listen to us. There were qualified people asking real 

questions, recording answers, respecting local knowledge and providing 

interpreters and objective explanation instead of telling people what they should 

want. Here is a brief time line: 

• 2010- (May)- Tribes, commercial fishem1en, and many others submit 
request to EPA to initiate 404( c) process in Bristol Bay. 

• 2011 -(February and March) Pebble rejects the EPA's request to provide 
input and participation in the watershed assessment process. 

o Dennis McLarrcn asks at least twice for information and data from 
Pebble, while making sure to answer Pebble's questions. Pebble never 
outright answers or provides infom1ation as requested by EPA. 

o Then later, in the Watershed Assessment response, blasts EPA for not 
using Pebble data. 

• 20ll- (June)- EPA hosts 4 informational meetings in Bristol Bay about the 
Watershed Assessment 

• 2012 -(May)- EPA Releases First Draft of Watershed Assessment 

8 
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• 2012 - (June) - EPA held public comment meetings in 6 Bristol Bay 
villages, as well as Anchorage and Seattle. 

o Approximately 2,000 people attended public meetings 
o During the 60 day comment period EPA collected 233,000 comments 
o 95% of comments supported EPA action to protect Bristol Bay 

b!!P~[wwyv~~a.gov/bristolbay/public-involvement-bristol-bay-

1!SJ>_~ssment 

• 2012 (August)- EPA holds three day peer-review meetings to review 
Watershed Assessment 

o Peer Review team consisted of 12 independent experts 
bttp:!/\cV\VW~.~QC1,gQ-Y(lJJi~tolbay/peer-review:::bJistg1:::1Jay~ass~e~sm~Dt 

• 2013- (April)- EPA releases second draft of the Watershed Assessment 
o 90 day public comment period 
o EPA collected 890,000 comments 

• Overall, 73% of comments supported EPA 
• 84% of Alaska comments supported EPA 
• 98% of Bristol Bay comments supported EPA 

http:!/www2.epC1.gov/bristQlbay/puj:Jljc-i!l_volvement~br_~tol-bay­

assessment: 

• 2014- (January)- EPA Releases Final Watershed Assessment. 
http: I !www2. epa. gov /bristo I bayl(l~b_Qt1J:::~JJC11:'~Ii~t:9J:lJ(ly:_a~sJ>~e~~m~I1! 

• 2014- (February)- EPA initiates review of Bristol Bay under §404(c) of 
the Clean Water Act. ht:t:JJ:lbY:w~w2.gJa.goy/j:Jristolbay 

• 2014- (July) EPA releases its Proposed Determination for Pebble Deposit 
in Bristol Bay that sets restrictions for mining in the pebble deposit in the 
Bristol Bay watershed. http://www2.epa.gov/bristolb(IY 

o Hosts public comment period, and six public hearings in Bristol Bay 
communities and one in Anchorage 

o Total- over 670,000 comments submitted 
• 99% of comments support EPA's proposed determination 

9 
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There is widespread and overwhelming local support for completing 404(c) 

protections for Bristol Bay salmon, culture and jobs. Unfortunately, the Pebble 

Partnership continues to try to deceive Alaskans. The recent Pebble funded 

report by the Cohen Group is currently alleging that EPA is unfair, the report 

omits the fact that the only thing stopping Pebble from applying for permits and 

undergoing a the NEP A review process is the Pebble Partnership itself. 

Further, as a resident of Bristol Bay, I can tell you that nothing seems pre­

determined to me in EPA's actions. EPA collected information and data, met 

with and listened to both sides, and engaged in extensive outreach to all the 

stakeholders. I do not believe that EPA's engagement itself was out of the 

ordinary as it is common for developers and the public to seek EPA's 

perspective in advance of formal project initiation. EPA's engagement on what 

has the potential to be the largest open-pit mine in North America should have 

been expected and it should be no surprise that the largest open-pit mine would 

have the largest environmental impacts. Recognizing the facts associated with 

the Pebble Mine project does not constitute a "pre-determined" outcome on the 

part of EPA. 

I understand the Committee on Science, Space, and Technology has detailed 

information on Pebble's exploration harms from its last hearing on Pebble held 

on August 1, 2013, and I'd like to update that information. See Letter from 

Rep. Paul Broun, Chairman, Committee on Science, Space, and Technology to 

Wayne Nastri (Sept. 3, 2013) (asking "what possible environmental harm could 

occur between today and a decision on a Pebble mine proposal following a 

NEP A process that a preemptive EPA veto might avoid?"); and Questions for 

the Record from Wayne Nastri to the Committee on Science, Space, and 

10 
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Technology (Sept. 17, 2013) (answering this question with descriptions and 

photos of on-going harm from Pebble's exploration activities). 

In July of 2015, a field inspection report by the State of Alaska showed that 1/3 

of the 24 drill sites that PLP showed to DNR during the inspection had 

problems that could lead to pollution, including acid generation. There are 

1300 holes, thousands of settling ponds and tens of thousands of pounds of now 

unused material on state land. There are several photos below and the full field 

report can be found: h!tp://dnr.alaska.gov/mlw/mining/largemine/pebble/field­

~ports/pebble 101220 15.pdf?pdf=gebble-july22 

Photo: Pebble operations camp (October 2015) 

11 
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Photo: Alaska DNR July 2015. Materials stored for future use with a view to the east. 

Photo: Alaska DNR July 2015. Boxes for line heaters 

12 
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Photo: Alaska DNR. Material is stored in this view to the southeast 

Right now Pebble chooses to spend its remaining money on lobbyists, lawyers 

and public relations firms while continuing to ignore the will of the local 

people. The people of Bristol Bay overwhelming thank the EPA and we 

encourage you to let them do their job. 

13 
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Rick Halford 

Former State Senate President Rick Halford is well-respected for his role as a political leader in 
Alaska. A popular Republican, he served for nearly 25 years in the Alaska State Legislature, with 
multiple terms as both Senate President and Senate Majority leader. He retired as Senate 
President in 2003. He served as an RNC committeeman for Alaska and earned a Defender of 
Freedom award from the NRA. The Alaska Miners Association was among his most consistent 
supporters during his time in the state legislature. With about 10,000 hours in the air over Alaska 
as a commercial pilot and big game hunting guide, Halford has a 50 year view of Alaska's 
incredible values in renewable and nonrenewable resources. He's an avid outdoorsman. He, 
along with his wife and kids split their time between Chugiak and and the village of Aleknagik. 
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Chairman SMITH. Thank you, Senator Halford. 
Instead of recognizing myself first, I’m going to recognize the 

gentleman from Texas, Mr. Babin, for his questions. 
Mr. BABIN. Yes, sir. Thank you, Mr. Chairman. I appreciate it. 

And I want to thank the witnesses for being here as well. 
I would ask that a slide be placed up here in just a second, but 

first I want to ask Mr. Halford a question. You were the recipient 
of the notes taken by a Trout Unlimited colleague at a meeting be-
tween the EPA and several opponents of the Pebble Mine, and I’d 
like to point everyone’s attention to some excerpts from these notes 
in light of the fact that we just heard Secretary Cohen testify 
under oath that there should never be any politics involved in the 
review process, but I would point your attention to these notes, and 
this was a—notes that was—that were from Richard Parkin, who 
is the project leader of the Bristol Bay project and working for the 
Environmental Protection Agency. It says where the bottom red 
line, this is what he said. This is the EPA’s own representative at 
the time at this meeting. It said that—clarified—it stressed that 
while a 404(c) determination would be based on science, he says 
politics are as big or a bigger factor. Now, how do you—was it your 
understanding, Senator Halford, that politics would play as big or 
as big a factor as what Mr. Parkin said than the science in EPA’s 
decision to use section 404(c) to stop the Pebble Mine, and bearing 
in mind what Secretary Cohen had just testified just a few minutes 
ago? 

Mr. HALFORD. Well, certainly I—you’re talking about something 
that happened in 2011. I don’t remember anything about it, and I 
can see the date but I don’t know—I mean, I don’t think politics 
should be the factor. Obviously that’s not the way—— 

Mr. BABIN. Tuesday, February 22nd, 2011, at 4:26 p.m. That’s 
the date and time. 

Mr. HALFORD. I can’t remember that conversation at all. If it was 
a memo, particularly if it came by email, I’m one of those people 
that still lives in an analog world so I have trouble just keeping 
track of all my emails. 

Mr. BABIN. Well, in light of the fact that we just heard Secretary 
Cohen say that in these types of decisions when we’re using—sup-
posedly using science and we have the EPA’s own project leader 
saying that science does play a big factor but politics can be a big 
factor or bigger factor. That leads me to believe that this is not 
really based on science after all. 

Mr. HALFORD. I have no idea how he was saying it. He might 
have been saying it as an objection to what politics has influence 
on. I don’t know. 

Mr. BABIN. Okay. 
Mr. HALFORD. I don’t recall. 
Mr. BABIN. Mr. Collier, EPA’s Bristol Bay project leader Richard 

Parkin, whose name and quote is here, admitted that politics would 
play as large a role as the science, in fact, even a larger role, in 
its determination to stop the Pebble Mine. If this is the feeling of 
the agency at EPA, how then can the judgment and impartiality 
of the EPA be trusted at all in these decisions? 

Mr. COLLIER. Congressman, obviously I’ve questioned their judg-
ment in these proceedings, and I think this is one example of why. 
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I’d like to point out to the Committee that Mr. Parkin was the 
leader of the scientific effort for this, and this is what he’s saying, 
and I think that’s indicative of the problem. 

Mr. Congressman, I’ve probably read more internal memos and 
emails regarding this situation than anyone else in this room, and 
this is just one of dozens of examples of this kind of concern, and 
the criticism of Secretary Cohen’s report that it’s not independent, 
what hasn’t been criticized is the detailed citation throughout that 
350 pages where every one of his statements has been cited back 
to a document from EPA to verify its authenticity. 

Mr. BABIN. Thank you very much to both of you witnesses, and 
I think the only conclusion you can draw is that science is not the 
biggest criteria they use to come up with these permits. 

Thank you, Mr. Chairman. 
Chairman SMITH. Thank you, Mr. Babin. 
The gentleman from Virginia, Mr. Beyer, is recognized for his 

comments. 
Mr. BEYER. Thank you, Mr. Chairman, very much, and thank 

you to the witnesses. 
The heart of the questioning today seems to me why did the EPA 

feel the need to use the 404(c) process rather than just wait for 
Pebble to file a mining permit. Senator Halford talked about the 
stress and uncertainty of the people of Bristol Bay, and I’d like to 
use my time to help the public understand why the EPA took the 
actions that it has and to help show the potential consequences of 
a mine failure in Bristol Bay. 

The Pebble Partnership has pledged that they would operate 
their mine safely and that it would contain modern engineering 
practices that would prevent virtually any conceivable accident 
from occurring, and they’ve repeatedly pointed to the Fraser River 
in British Columbia and specifically the Mount Polley Mine as a 
working example of a mine with modern engineering that has had 
minimal impact on the surrounding environment. 

I’d like to start by playing a video the Pebble Partnership pro-
duced on the coexistence of mines and fish in the Fraser River 
Basin several years ago. 

[Video shown.] 
So that is very encouraging. In 2012, in response to the EPA’s 

analysis of the potential impact a Pebble mine could have on the 
Bristol Bay Watershed, John Shiveley, the CEO of Pebble Partner-
ship and now as Chairman of the Board of Directors, wrote the 
EPA arguing that their analysis had faulty assumptions based on 
outdated mining technology. He attached seven White Papers in-
cluding three by the international engineering firm Knight Piesold 
and two papers that focused on the coexistence of mining and salm-
on in the Fraser River. I’ve prerecorded excerpts from that letter 
and those papers over a video of the Mount Polley Mine’s tailing 
ponds rupture. This occurred in August 2014, sending 25 million 
cubic meters of water and mine waste into the waterways of the 
Fraser River Basin. If we can now play that video? 

[Video shown.] 
I want to emphasize that those—I was reading it but those are 

not my words. Those came from the previous CEO of Pebble Mine 
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and the reports that were issued, so we see the incredible irony 
and unhappiness. 

So three questions that come out. What was the cause of the 
Mount Polley tailings pond breach? An expert panel found that the 
geological features of the tailings dam were neglected in its con-
struction and concluded that ‘‘the design was doomed to failure.’’ 
Who designed the Mount Polley tailing storage facility? It was the 
same firm that produced the three White Papers that we read 
from, arguing that modern engineering standards had prevented 
any failures at the Mount Polley Mine and would prevent any fu-
ture mishaps at Pebble’s Bristol Bay mine. It’s also the same com-
pany hired to design Pebble’s tailings dam at the proposed mine in 
Bristol Bay. 

Finally, what was the environmental impact of the Mount Polley 
mine breach? Not yet clear but what is clear is that the Pebble 
Partnership pointed to the Mount Polley mine as an example of 
what we could expect from modern engineering practices that 
would be used to construct their mine in Bristol Bay. Hence, the 
stress and uncertainty of the people of Bristol Bay. 

Senator Halford, how do you respond to this? What are your 
thoughts? 

Mr. HALFORD. I guess the question, and there’s been some dis-
cussion about the uniqueness of the process and how the process 
has gone, how hard the people of Alaska tried to get somebody to 
listen for a decade or more, but I think the other part of it is, this 
is the last greatest salmon resource left on Earth. It’s the only 
place where you have all five species and the dependent culture to-
tally intact. Is this the place that we should experiment with some-
thing that has never worked in all of history in a wet climate in 
a comparable size? I don’t think it is. I think it’s a very, very dan-
gerous experiment, and again, if this one goes, it’s the last one. 
Salmon have been destroyed all over the globe, sadly. 

Chairman SMITH. Thank you, Mr. Beyer. 
Mr. Collier—well, first of all, let me recognize myself for ques-

tions, and Mr. Collier, would you like to respond? 
Mr. COLLIER. Thank you. Congressman Beyer, I know that you’ve 

been a champion, your career, of the environmental impact state-
ment process. This is exactly the kind of thing that ought to be ex-
amined very rigorously and very thoroughly in an environmental 
impact statement setting. And that’s what we’re asking for. That’s 
all. Just let us have due process. 

As to your questions, though, I’m on record, have been since the 
Mount Polley situation occurred, that we would not go forward 
with any permit application without an independent review of any-
thing that Knight Piesold came close to on our project. 

But let me give you a little bit of background that you may not 
know about this situation. Knight Piesold withdrew as the engineer 
of record years before the failure of Mount Polley, and they did so 
because of an express concern that the facility was not being man-
aged according to the way it was designed. It was designed as a 
tailings facility to store essentially sand. It was being used to store 
wastewater. And the reason the facility failed is because there was 
way too much water in that facility. And it essentially overtopped. 
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That’s the kind of thing we need rigorous enforcement to make 
sure doesn’t ever happen anywhere in the world, especially in 
America, and we would support that strongly. 

There’s an existing criminal inquiry going on in Canada with re-
spect to this occurrence, and if they find the facts that are nec-
essary, the industry will support where that should go. 

But we’re the first ones to say that rigorous enforcement of de-
sign characteristics are very important to the mining industry ev-
erywhere in the world, and we’re confident that would be the case 
in America if we build ours in Alaska. 

But the real point, Congressman, is we need an environmental 
impact statement to look at these issues and lots of other issues. 
And that’s all we’re asking for, just process. 

Chairman SMITH. Thank you, Mr. Collier. 
My next question is this: What are the implications for private 

property owners of the EPA’s regulatory overreach? What are the 
implications for the private property owners? They’re the ones to 
me that ought to be most concerned. 

Mr. COLLIER. You know, Mr. Chairman, there’s a lot of criticism 
often of something that’s called the Antiquities Act, and that’s the 
process by which the President of the United States can sign a doc-
ument and withdraw federal land and make it a park. What you’re 
faced with here through the use of 404(c) preemptively is the An-
tiquities Act on steroids because now the Administrator of EPA can 
unilaterally sign a document and withdraw not just federal land 
but withdraw state land and private land and essentially declare 
it a park never to be developed, without doing an environmental 
impact statement, right? 

This is outrageous. I think that private landowners around 
America should be extremely concerned about what this precedent 
can set. This gives EPA extraordinary powers that the statute 
didn’t give them. There’s not a word in that statute that says this 
is what ought to play out. 

Chairman SMITH. Okay. Thank you, Mr. Collier. 
My last question goes to the appearance that taxpayers’ dollars 

were actually used to lobby against Pebble Mine. I’m going to ask 
you what evidence we have of that, but I also, as a way to empha-
size the significance of it, want to read to members of the Com-
mittee an excerpt from 18 U.S. Code paragraph 1913, lobbying with 
appropriated monies. ‘‘No part of the money appropriated by any 
act of Congress shall be used directly or indirectly to pay for any 
personal service, advertisement, telegram, telephone, letter, printed 
or written matter, or other device intended or designed to influence 
in any manner a Member of Congress, a jurisdiction, or an official 
of any government to favor, adopt, or oppose, by vote or otherwise, 
any legislation, law, ratification, policy,’’ and so forth. The penalties 
for doing so are fines that range from $10,000 to $100,000 for each 
individual violation of that law. 

Would you like to comment on that? 
Mr. COLLIER. Well, I’m aware of the penalties of the anti-lob-

bying statute. I know anyone that runs a federal agency in America 
is quite aware of them. Congressman, I haven’t seen any docu-
ments that provide the kind of evidence that would be necessary 
to bring a prosecution under the anti-lobbying statute. 
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But I’ve got to tell you, I’ve got a lot of concern about that issue 
in Pebble. My concern may be a step away, and whether it’s actu-
ally a violation of statute I don’t know, but the collusion between 
environmental activists and EPA in this matter are extraordinary. 
There are over 1,000 times there were contacts between them. 
They’ve documented 30 with Pebble to put that into some kind of 
relative consideration. 

The massive lobbying campaign and massive public relations 
campaign undertaken by those environmental organizations that 
were in constant contact with EPA, I can’t help but wonder wheth-
er EPA wasn’t suggesting to them that maybe they could be aided 
if those organizations did some lobbying for them. 

Chairman SMITH. Thank you, Mr. Collier. Just to reassure you 
and others, we will be continuing our investigation into whether or 
not the anti-lobbying statute was violated. 

I thank you. 
The next person up is the gentlewoman from Oregon, Ms. 

Bonamici. 
Ms. BONAMICI. Thank you very much, Mr. Chairman. And again, 

we absolutely need to hear from the EPA. 
The people of Oregon and the northwest part of the United 

States are keenly aware of the potential repercussions of an open- 
pit copper mine and what those—what that would do to sports fish-
ing, commercial fishing in Bristol Bay. Pebble’s exploratory activi-
ties are already having a negative toll. A 2015 Alaska Department 
of Natural Resources report examined 24 of 1,300 exploratory drill 
holes and found that eight of those 24 had already leached acidic 
waste into waterways in the region or have caused other environ-
mental damage. 

I have a copy of a reclamation petition dated November 3 filed 
by 15 Alaska-based organizations and individuals calling for Pebble 
to assess the damage that they’ve caused and demanding that they 
come up with a cost estimate and timeline for remediation. And I 
ask that this petition be included in the record, Mr. Chairman. 

Chairman SMITH. Without objection. 
[The information appears in Appendix II] 
Ms. BONAMICI. And I also sent a letter to the EPA Administrator 

McCarthy, along with several of my colleagues from the Northwest. 
This is dated January 30, 2014, urging the Administrator to use 
the authority given to the EPA under the Clean Water Act to pro-
tect the Bristol Bay salmon fisheries from the potentially dev-
astating impacts of the proposed Pebble Mine. And I would like to 
enter this into the record as well. 

Chairman SMITH. Without objection. 
[The information appears in Appendix II] 
Ms. BONAMICI. Thank you. Senator Halford, I know you fly over 

Bristol Bay regularly, and we saw some pictures. I wonder if you 
could just mention what you see now and expand on the current 
repercussions of the mining activities. But I want you to be brief 
because I have another important issue I want to ask you about. 

Mr. HALFORD. Well, the last time I flew over it was probably just 
about a week ago, and there was no activity but an awful lot still 
left on the land. Two years ago, they cleaned up their fuel dump 
on what they called, I think, Big Wiggly Lake. But there hasn’t 
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been much of anything done since then. And again, the settling 
ponds where they drilled down through in some cases a mile deep 
into basically what’s a sulfur deposit if it were named for its big-
gest mineral, those things have the potential of acid generation. 
They’re sitting there like test cells in the watershed. They’re dan-
gerous. 

Ms. BONAMICI. Thank you. And I need to ask you, too, that, you 
know, we’ve heard a lot about subpoenas this morning and also lob-
bying. I understand that there’s been a significant amount of 
money spent by the company lobbying as well and with a public re-
lations campaign. But could you talk a little bit about this talk 
about at least 72 subpoenas that are going to be issued or have 
been issued? What’s the talk about that among people in Alaska? 
Is it—— 

Mr. HALFORD. Well—— 
Ms. BONAMICI. —stifling debate or silencing critics? 
Mr. HALFORD. There’s a very sad case that is—actually turned 

around when it to the Supreme Court. But one of the Constitu-
tional Convention delegates and a former First Lady filed a suit 
against the State and Pebble on water rights application just to get 
notice. When they lost at the lower court, Pebble proceeded to try 
and research to go after them individually for the money, for the 
legal costs. They lost at the Supreme Court so it never went for-
ward from there. 

But the point is these kinds of actions stop people from trying 
to question what’s being done out there. The same organiza-
tions—— 

Ms. BONAMICI. And I’m sorry to interrupt, but also want, Mr. 
Chairman, to read from a letter sent to Secretary Cohen from an 
Assistant Attorney General at the U.S. Department of Justice in 
April. This is in response to a letter Secretary Cohen wrote in 
March of 2015 to the Department of Justice about the purported 
independent review of this issue. And the letter from the Justice 
Department reads in part, ‘‘the federal courts provide the appro-
priate forum for resolving Pebble’s allegations against EPA.’’ 

‘‘As you are aware, this matter is in litigation in three separate 
lawsuits filed by Pebble against EPA in connection with EPA’s as-
sessments of the potential environmental effects of Pebble’s pro-
posed mine activities.’’ 

The letter continues, ‘‘your review obviously overlaps with the 
pending litigation.’’ Then, the letter went on to say that ‘‘Pebble 
has sought a preliminary injunction regarding Section 404(c) activi-
ties and the—purportedly, the letter said, ‘‘so it could maintain its 
legal rights and the status quo, not so that it could launch its own 
private investigation into the EPA’s actions. Pebble is attempting 
to obtain government information relating to its pending claims 
against the United States outside of the normal discovery context.’’ 
The letter continued. 

This letter is contained in a report released yesterday by the 
Natural Resources Defense Council. That report is titled ‘‘The De-
meaning of Independence,’’ which is a rebuttal to the Cohen report. 
And I ask that this report, which contains the letter I quoted, also 
be entered into the record. 

Chairman SMITH. Without objection. 
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[The information appears in Appendix II] 
Ms. BONAMICI. Thank you. And, Mr. Chairman, I do want to em-

phasize that it would be inappropriate for this committee to follow 
up on the advice that was raised earlier this morning for the Com-
mittee to issue subpoenas for information that might be used by 
the Pebble Partnerships solely as a tool in its current litigation. 
The Department of Justice knows this and recognizes it, and Mem-
bers of this Committee should know that as well. 

Thank you, Mr. Chairman. I yield back the balance of my time. 
Chairman SMITH. Thank you, Ms. Bonamici. 
The gentleman from Texas, Mr. Weber, is recognized for his 

questions. 
Mr. WEBER. Thank you, Mr. Chairman. 
Mr. Collier, this question is for you. What is your understanding 

of the decision EPA undertook to initiate the Bristol Bay Water-
shed Assessment? Did the EPA initiate this study to gather more 
information, or would—did it seem more like a preemptive 404(c) 
action? 

Mr. COLLIER. Congressman, if you give me just one second, 
please, sir, to respond quickly to a couple of other—— 

Mr. WEBER. Go ahead. 
Mr. COLLIER. —points raised. There’s been no finding by the De-

partment of Natural resources, based on the recent tour that we 
had leached acidic waste into the environment. 

The 24 wells were not random samples. The eight that were 
leaking water, we took DNR to those eight because we had noted 
they were leaking water to show them what was going on. We— 
this—we brought this to their attention, and we wanted them to 
see what we intended to do in order to plug that water from leak-
ing in the future. Any suggestion that we have any issues out 
there, we are 100 percent in compliance with our permits. 

Mr. Congressman, the—from the get-go there has been a decision 
made at EPA to veto this project. There are countless emails that 
show that. I saw a couple new ones just within the last few 
days—— 

Mr. WEBER. If I may, let me put you on hold right there. I have 
a slide I wanted to get your take on—— 

Mr. COLLIER. Please. 
Mr. WEBER. —if we can put the slide up. 
[Slides.] 
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'!HERNAL DELIBERATIVE AND/OR PRIVILEGEDCDCU~>iEHT OF THEUS ENVIRONMENTAL PROTECTION AGENCY 
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EPA·BBU)416 

David EvansJDCIUSEPMJS 
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~ 

S'.Jbjec! Re Fw 1\f,urlo,owslo w,_lcomes Er>A Study ol BnS1ol 8ay 

Interesting spm on EPA's announcement/deciSion· her communications would suggest no 
404(c:) would be done unt1l all the science is in (E!S?}. Obviously, th<~t's not what we have 
mmind ... 

Dcwe 

----~Palmer Hough/DC/USEPA/US wrote: --~-- ~~ To: Denise Keehner/DC/USEPA/US@EPA, David Evans/DC/USI':PNUS@EPA, Brian 
Frazer/DC/USEPA/LIS@EPA, Chtistopher Hunter/DC/USEPA/US@EPA, Gregory 
Peck/DC/USEPA/US@EPA, Ross Geredien/DC/USEPA/LIS@EPA, Julia 
Mc:Cclrthy/R8/USEPA!US@£PA, fertik.rachel@epa.gov, Tr.nya Code/DC/USEPA/US@EPA, Jtm 
Pendergast(DC/USEPA/US@EPA 
From: Palmer Hough/DC/USEPA/US 
Date: 02/07/2011 07:07PM 
Subject: Fw: Murkowski Welcomes EPA Study at Bristol Bay 

FYI 

Palmer Hough, E:nvironment<~TSoentist 
te!:llillllliiliillillllliililiiliiliiiiiii• 
Wetlcmds Division 
U.S. EPA Headqu<~rters (MC 4502T) 
1200 Pennsylvnnia Avenue, NW 
W<!shington, DC 20460 
www.epa.gov;wettands 

Fo1w<mled by Palmer Houqh/DC/US[PA/US on 02/07/2011 07: 15 PM 

Btlls;\~~~~/~~g}~~E~AIJSJEJ, JU JLrth/R10/USEPA/US@fPA, Palmer 
Houg h/DC/USEPA/US@E PA 

d<· 02/07/2011 07:03PM 
"dJi· 1 f-1urkowski Welcomes EPA Study of Bnsto! B<~y 

From: David Evans 
To: Palmer Hough 
Date: February 7, 2011 
Subject: Re: Fw: Murkowski 
Welcomes EPA Study of Bristol Bay 

Interesting spin on EPA's 
announcement/decision - her 
communications would suggest no 
404{c) would be done until all the 
science is in .... Obviously, that's 
not what we have in mind .... 
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From: Dillon, Rollert (Em:ryy) { maqtp Robert Dlllor®enerqt senate aov 1 
Sli!llt Monday, FetHtJ<HY 07,2011 5 01 PM 
SUbject GOP ENR MurkOioVSki Welcomes EPA Study 01 Bnstol Bay 

FOR .!:MMEDIATE RELEASE 
(202) 224-6977 

FE:BRUARY 7 , 2 011 
MEGAN HERMANN (202) 224-7875 

CONTACT: ROBERT DILLON 

Murkowski Welcomes EPA Decision to Study Bristol Bay 
Watershed 

WA.SHlllG;TOil, D. c. - U.s. Sen. "L:!.~a Murkow~kl., R-Ale.~ke., today eomnend~d 
l!nvu:onmental Prott!:r:'tl.on Agency off.l.r:.l.&llll on thei-r der:a~.ion to !!.!!"'"~"' the 
potentJ.al .impacts of mJ.n;>.ng and other develop-nt project"' on the J3rj_ato.l Bay 
watershed. 

"The EPA'"' decJ.,.J.on. to \.l.i_thhold judg-nt on the potentJ.al envJ.ron-nte..l J.!T>paot 
of proJects, .Like tht!: Pebble I•Une, untJ.l all the ~o.ientif.ic infortne.ti.on he.s 
been collected and anslyted .1!1' a prudent dec:i!IJ.on," M\ltkow:'!k.i :'!a:!.d. 

Opponent:!< of the Pebbl" M.ine l,...,t Y"'ar pet:l.t:!.oned the EPA to pre.,.tnpt.iv"ly 
bl.ock the development. I!PA Admi.n:l..Strstor LJ.ea Je.ok,.on called MurkoY!IkJ. today 
to tell her the e.ger.cy !.18.!1 .l.nstt!:ad cOlll!O.i::~s.ioning furthe~: "tudy of the region. 

Murko"""'k.l., the rank.1.ng tll<!'nber of th" :Jenate Ene~:gy and llatural Re,ource."' 
Colrlnl.ttee and the Inter;Lol." ApproprH>tion~ SubcomltlJ.ttee, s!il.id the agency'" 
pronounoetnent .l.:'! J.n keepi-ng o.1:1.th Pre,.ident Ol:l!I.JIIa'~ pledg"' to be.se h.i!l 
adnnnk!'!tratJ.on'a dec:J.:Jl_On!l on the be."'t ava1lable !lc:1enoe. 

"! """' cowoJ.tted to lett;>.ng the "'c1ence dec1de whether: m.ining J.!l right for the 
l!r.l!'!tol Bay reg1on, but any attempt: to prejudge a pro)ece befor" th" 
env.uonnrente.l work J.!l fJ.nj_shed would be a troUbling "'ignal, as 1.1ell "'"- e. o.lear 
V1olat.1on of the l'.:nv.:.roilll\enta.l revl.e\.1 proc"!l:!," Murkow!lki 8"-'-d. 

P"bble, loce.ted J.n Southweat Ala~ka to thl'.: nort;h of Le.ke !.l,t_...,.,.,a, 1.!1 one of 
the h.rge"t pro,.,pect" for copper, gold, molybdenum 11.nd !!.ilver :in the world. 
The compatlies 1o10dnng on the rnJ.ne propo~al haV"e 1nve~t"d lliOre th!l.n $100 
m1l.lion :in re~earch, ."'tUdie"' <'l.nd field work in prep&re.tion t"o begin app.ly;>.ng 
for the nece!l!lary env.iron-ntal pernoit!l .in 2011 or 2012. 

Br;>.!ltol Bay J.l!l e.lso home to the w<;rrld':i! b;>.gg01::st salmon fishe-ry, and .it ll'l 
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Mr. WEBER. If you look at this email communication, it’s between 
EPA employees David Evans and Palmer I guess it’s Hough, H-o- 
u-g-h is how that would be pronounced—— 

Mr. COLLIER. Yes. 
Mr. WEBER. —regarding Alaska Senator Murkowski’s press re-

lease upon the EPA’s announcement to conduct the Bristol Bay wa-
tershed assessment. In it, David Evans writes, and I’m quoting, 
‘‘interesting spin on EPA’s announcement/decision. Her communica-
tions would suggest no 404(c) would be done until all the science 
is in.’’ Now, here’s the smoking gun. David Evans says, ‘‘obviously, 
that’s not what we have in mind.’’ Does it get—when you see a 
statement like that, do you think a reasonable person says the 
EPA’s probably objective on this matter? 

Mr. COLLIER. And, you know, Congressman, this is one of dozens, 
dozens of such emails. The one I saw just yesterday was one where 
they—talking back and forth and one says to the other, you know, 
there are two options. We can do a little science and then veto it 
or we can just veto it without doing the science. And they said, 
well, at least we don’t have a disagreement of what the end result 
is. 

Mr. WEBER. That’s the juror to the judge. Judge, let’s give him 
a fair trial and then hang him. 

Mr. COLLIER. Yes. Exactly. And that’s why, you know, our re-
quest continues to be just let us have due process. Give us an envi-
ronmental impact statement. Give us an independent to review 
that environmental impact statement, and then we’ll have this de-
bate. 

We recognize there are environmental challenges with building a 
mine in Bristol Bay, but we think we’ve got answers to those if we 
can just get an opportunity to have that debate and—— 

Mr. WEBER. So you’re in business. I own an air-conditioning com-
pany 34 years. I’ve dealt with the EPA over Freon issues for a long 
time. So as businesspeople, we would say, well, the EPA’s job is to 
be fair and an impartial judge if you will to make an assessment 
based on something that you the business community brings to 
EPA. It’s not—we would—I would argue, see if you agree, that it’s 
not necessarily EPA’s job to go out before you bring them some-
thing and to tell you, hey, don’t bother bringing this to you because 
we’re not going to approve it. Would you agree with that? 

Mr. COLLIER. Congressman, I do. And I think fair process is what 
it’s all about. One of the proudest things I’ve had a chance to do 
in my career was to work with Vice President Gore and Secretary 
Babbitt on the spotted owl timber issue in the Pacific Northwest. 
And I was part of a team that was—helped manage that situation. 
And our goal was for the first time in a handful of times to be able 
to put together a scientific report that would withstand judicial 
scrutiny, been thrown out a number of times before because of 
process issues. And we did that. 

And there are a couple of things we did that were very impor-
tant. We made sure we had independent scientists that didn’t have 
pre-stated views—— 

Mr. WEBER. Sure. 
Mr. COLLIER. —on the issue. That did not happen here. And we 

didn’t allow there to be contact between the stakeholders and the 
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decision-makers as the process was going on. Those were two fun-
damentally fair things we did, and neither of those is present right 
here. 

Mr. WEBER. Well, I’m running out of time, but I would argue 
that in this case it seems apparent to me that the EPA has acted 
as judge, jury, and executioner in killing this project. Mr. Chair-
man—— 

Mr. COLLIER. Prosecutor also, sir. 
Mr. WEBER. Mr. Chair, I yield back. 
Chairman SMITH. Thank you, Mr. Weber. 
The gentleman from Arkansas, Mr. Westerman, is recognized. 
Mr. WESTERMAN. Thank you, Mr. Chairman. 
And to follow up from the gentleman from Texas, I do believe the 

discussion today has devolved more into whether there should be 
a mine in Bristol Bay or whether there should or shouldn’t be a 
mine. But the real question here is about a fair and impartial proc-
ess to determine whether there should be a mine. And, Mr. Collier, 
Secretary Cohen testified that EPA employee Phil North and Jeff 
Parker, an attorney representing groups opposed to the Pebble 
Mine, were in regular contact about what action EPA could take 
with regard to the Pebble Mine. As the CEO of the mining develop-
ment company, how does this make you feel? 

Mr. COLLIER. I’ve always been shocked by the actions of my gov-
ernment in this situation. You know, I’ve twice left my law practice 
and gone into government service. That’s an important part of my 
family’s history. And I can’t believe that this is the kind of thing— 
that politics has taken us where it’s taken us on issues like this. 

As I read these documents, the reason we filed our Federal Advi-
sory Committee Act case—and that’s a case, by the way, where a 
federal judge has granted us a preliminary injunction. And you 
know you’ve got to show you’ve got a likelihood of succeeding on 
the merits before you get a preliminary injunction. 

But the reason we filed that case is—I took off to vacation with 
me two duffel bags full of documents and sat down and read them 
all. And at the conclusion of that I was shocked with what I found 
because what I found was collusion between the decision-makers 
and environmental activists. And we can’t allow that in this coun-
try. It’s going to chase off investment. It’s going to stop people from 
wanting to step forward to put these projects together. 

The amount of money you’ve got to spend to get ready to go into 
permitting is astronomical today, and we’ve done that, and all we 
want is due process. And, Congressman, if you can do anything to 
help us, we sure would be appreciative. 

Mr. WESTERMAN. Well, and this issue is about much more than 
a mine in Alaska; it’s policy that affects the whole country and 
projects that could potentially take place all across the country. 

There’s a slide I would like to have shown. 
[Slide.] 
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This is from Phil North, who worked with the EPA. And it’s an 
email between Mr. North and Jeff Parker, who was an attorney 
representing groups opposed to the Pebble Mine. And if you look, 
the date on this is April 12th, 2009. And we see here from Mr. 
North, he said, ‘‘a few suggested edits. I keep trying to include eco-
logical impacts, but if they make the sentenced awkward, then de-
lete. Of course, ignore any suggestions anyway.’’ 

Given this email, Mr. Collier, from your perspective how can you 
feel that Pebble Mine received any fair treatment by the EPA? 

Mr. COLLIER. It’s been a long time since I felt we ever got any 
fair treatment, Congressman, so it’s a little tough to answer that 
question. But this is one of the situations that first shocked me so 
much. What’s going on here—this is one of a whole handful of 
emails. What’s going on here is that EPA is drafting the petitions 
that they said were then the reason why they launched the process 
against us. I mean that’s poppycock. They launched this process 
against us because they’d always planned to kill this project, par-
ticularly Phil North. And he’s helping draft the petitions that he 
then said were the reasons why he initiated this process. 

So it’s not just that they were working on this together. They 
then misled the rest of us about why they moved forward with this 
proposed veto. 

Mr. WESTERMAN. So have you ever competed and lost in any-
thing? 

Mr. COLLIER. Yes, I have. 
Mr. WESTERMAN. So have you ever felt like you were—you com-

peted and it was an unfair competition? 
Mr. COLLIER. I have indeed. 
Mr. WESTERMAN. So we’ve all had times when we win and when 

we lose, but it’s a little bit harder to swallow when we feel like it 
was an unfair competition. If you were able to go through the proc-
ess and your permit was denied and you couldn’t build the mine, 
how would you feel about it if you thought the process was fair? 

Mr. COLLIER. You know, if we go through the permit process and 
we don’t get a permit, that’s an entirely different situation. What 
galls me is that for the first time in the history of the Clean Water 
Act, for the first time in handfuls of Administrators of EPA there’s 
been a decision made to put us out of business before we even filed 
a permit application. I think it’s outrageous. 

Mr. WESTERMAN. It looks like I’m out of time, Mr. Chairman. 
Chairman SMITH. Thank you, Mr. Westerman. 
The gentleman from Alabama, Mr. Palmer, is recognized. 
Mr. PALMER. Thank you, Mr. Chairman. 
Mr. Collier, Secretary Cohen testified that EPA employees were 

considering preemptive 404(c) process for the Pebble Mine as early 
as 2005. The documents obtained by the Committee show that the 
EPA employee Phil North began preparing a record to base a pre-
emptive 404(c) action as early as 2009. Tell me, if you would, ex-
plain to the Committee why these actions concern you. 

Mr. COLLIER. Well, there are two things that concern me, and I 
think Secretary Cohen, much more eloquently than I’ll be able to 
do, put his finger on both of them. The first one is even if they’d 
done this fairly, this is not a process you should use in this situa-
tion. 404(c) preemptively is not something you should use for a con-
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troversial project like this. It deserves to go through the entire per-
mitting process, period. 

But second, he also said that the documents that he looked at 
raised serious questions as to whether the Agency hadn’t predeter-
mined the outcome here. So even when they used a process that 
I think they should never have used and that he thought they 
should never have used, they then abused the way they did that. 
So as I said in my opening statement, when an agency wanders off 
of a well-worn pathway to create a unique process, there’s serious 
opportunity for abuse, and boy did they do that here. 

Mr. PALMER. I’ve got a slide I’d like for the Committee to put up. 
[Slide.] 
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a. We shoo!d have a dl9tUSSion within ARU about the rocommeoda1ior& I made In my 
presentation. We should 1rwite lOIToine todiscua whuther there is adequate information on 
gcochomlstry am:l hydrogeology to make ccmclusiMs aboullht' mine. We shou!d decide on me time 
frame for considering mining lltlecls: the wastewHI be in pl<lce foreyty; And we should 
dovclql a posrtion. decide nollo dovc!op a position at this tlmo or something in between. 
~':~:~n to do !his l:i: that, if \he Administrator asks us for a r;nsition, we will have an ansWf;lf and swnd 

thatillfo~~.ho~:=. 1~a':~~n;~~=~~~oon~~~~~~~~~y~~~:m~r~s ~ 
as pun of my day~to-day duties. Bull have only skimmed the surfaca. This is sueh a large project, 
tf\ every imaginable dlmerr:;ion, that It win take a much more s9Jilicant etlort than 1 can apply when 
treating it as Just anotner proje-::t I st.ggeSt that this bo a team effort and that we start to dh1cuss the 
tnformatlon needs and :nan to comptle that flformaOOn now. 

MayAnnl!l·Cnylhougl"(s? 

Phil 

PhlllipNoJth 
Environmental rwtectlcn Agency 
Kenai mver Center 
51-trunnym-.ernoad 
Soldotna, AJasl<a 99669 
{907) 714-2483 
fax 260-5092 

Date: December 61 2009 
Subject: Pebble 

We should begin to identify the 
information needed for a review or 
404(c) and begin to collect that 
information. Of course, as 
demonstrated in the presentation, I 
have already started this process as 
part of my day-to-day duties. 



109 

And to the point you just made, this email appears to lay out the 
playbook for initiating a preemptive 404(c) action. Is it troubling 
that EPA employees appear to have made up their minds in stop-
ping the Pebble Mine so early in the process? And how much faith 
can you have in the objectivity of the EPA to evaluate the mine? 

Mr. COLLIER. Well, I don’t any longer have any such faith, Con-
gressman. I’m no longer surprised by these kinds of emails. This 
is another one that I just saw quite recently, yesterday for the first 
time and—with the release of another committee’s report. And I’m 
shocked at the number. 

But let me also remind you, Congressman, that Phil North is a 
guy that was using his private emails to hide, I suspect, the most 
damaging of his emails. 

Mr. PALMER. We’ve had some issues with private emails. You 
may have heard of them. 

Mr. COLLIER. Yes, I have. But—so this is what he says when he’s 
communicating on the EPA email process. I wonder what those 
others say, Congressman. 

Mr. PALMER. There’s another slide I’d like to put up. 
[Slide.] 



110 

'"' 

"'" Th18~/R101USEPW.JS 

121.€/21~0; 07 05 PtJ 

ro Ph!'lort~ l,td•ae-!St~noq 

Su~jet! F:e Pet>rle 

I agree With you 011 prochcally e1e~ythn19 but espe<;lally on :he need fpr ARU to lead the di50Jssion, We 
travelheauthOJilytoslopthisptOJed.andmaytonsHlmexeu:isu11JthalaU'Ihorll:y:consequenti¥.We 
should be the ones tc shape the discussion. liu.Yil¥er. I ai'So !hmk. as you rightly pCMlted 001 !flat we 
nee::! In app~oach t!lsas ille-.tmi'Jflort P.Viffi wrthm ARU. A<; p!qact le'ild, youw•H gef asked toOne! 
pEq:Jieonamorni!flt'snat~ee andtll5!pt4hngtogetherthebnellllgpockageswtllbl!daunlingandolt1!1'1 
!Iappen wJ!hout a lot d warn mg. I del'tnKetv 111m~ we need to start gathenng in!ctmatoon right now and 
ront11'lte 10 do so as the pro,oe::tga•ns momentum I think whai -11e have to oD tS appoach It as Utough 
lhetewillbe a404•.c). and we don't JJeeo:J to wall !or a new RAta do that: ho'lle'leL we wil be geningore 
very quickly. an:l there wi!ll.le no404ic) wi!Jloulthe RA's complete. total. iltld mostimpo~tantly contonued 
buy rn, We <.:an be prepared lo give lha RA a SU!J!J'.!Sted dlloctlon whfln he'si'l<:l comas {]fl OOard This 
thing wr!1 be de~ebpirg lor years. ai'Kl we aren11tkely lo get AA SU!)p:lrt or HO su~rt 101 a phHmpl•\le 
.u:J4(clonap!OJect tflrsbig betoretltemlorma~!;flt5developed Theo!hetltllngrs-·ai'Kll hav<l5een!hls 
h<lppefl with my own cycs--t5thotyou have-to k~pdoing o gutdtcct e-specially with HO .. because 
support waxes and wanes !lepeodlfl9 on the <Klnmistralion which >oesSIOllo! Congress. whe!tler rrsan 
<.l!ection year etc The best th1ng you can do !J budd a HUGE 1ec0ld so that 1! ~rtical r;xessure causes 
l!OtowithdriJ\vsupoort,youh.a•eabigpubYcrecordwh~ll!Jilllspelsout!hefocts 

So. whde you aren't gmng to~~ comlllllmenls !;f1 a4~(c) fiQhlnlAV you a~eabsolule!y flghllllthalwe 
flOOdtobi.J,IdourlnfommUot1'Wilfcl'lesr. Youdklafantasl.l:job(!lf'I:Jughl)lnblock!ogoutaverv 
persuasi~e set of argurnenrs 0'1 this. Ta !!esh them rut I would rocomm.end the lo!!o.ving 

L !Jool base your arguments on rmpacts ;<OO Of more years out A ~llttcat ap~ntee will make the 
dec•SKln. arid II~ <ue only rnlefes!ed in what'S happer1r.g ooN lltat they can see !OUch. etc. All !hat a 
ooun: has ro hear~ mat the Pfc;ecl p!opooerH wrl take e~el)' poSSible p1ecaution to Pfoled ~~ 
errv:wrwnent and they think that the government•s be•ng umea'S:ma~e 111 tnsiSimg irs oot enough. What 
wovkl be helpful •s to lden:ay mnes ol the same type. and preferabty, by the same pwject Pl'oporiem lha' 
have had ad'fflrse efWironmentll effects that wer!Yll addressed by 100 perm" or that happened anyway, 
llstsol!mpacl5 a!l:lespec!aliy. f)IC!ureswtuede5pl1e"intlustrybeslettorts•.theyltashedthe 
SIJ(JOtmcllng envuooment and lett a deanuJ) to lhe !J<lYf.HnmE!Ilt This 1s especially signJflcant because we 
w,UneedlodolnDa!ootreac:n.andlheyooedtounderstandwhattheuskr:lureversrbleJf!O'P'!rd'lreatlyis 
mthertnanjustgeniogbougHoll by the Industry 

2. That being sad. I thin~ we SI'H "Nantthe pet suaSive h)'drology and qedogy data to show po:enllal 
eftocts. 1litcanbe<Jssembled !ncludmgearthquakeris<inrealllm!!. 

:1 Pirlurfl'S of ttl~ PI'K1;jJI!)ell'!rl :'i(lP.CiP.<; arP. U'\f!hrl hut ri011'1 !JO m111P lhovl 01\P. !:HrtP m the lwhjl'!tl r,~ a 
~la1 amount on thev<Jlte ofthefiShe!~ as v.eltasthe numlle! d people rt emjjoys ai'Kl th<! pcttion r:1 !he 
wor:d'scatch 11 roop!esentsH think ycusaid43% !or the state'' riowmuchol i tomes !rom Bristol Bayi) 

B'r !he W<IY··keep lh1s under your hat bel:ause t wasn1 authorized Ill make It pu~<e <~nd I am not sme who 
~flOWS yef-.bul Rt;giOil 3 IS dOitrlg 11 -.104(C'• on that mountaintop mm1ng PIO!Eltt I Cel1eve the PO WJH l11llhe 
fede'a1Ragrster111Jammry. 

lltnyAnne 
Phil North lhtktlilf'! lii'<Jf'Jf•d·•r·mtll•~l.1rnng1 11.1'>/1,(1) ,,OJ.l('11"1,\ 

Phil Nontr!R1MJSEPANS 

From: Mary Thiesing 
To: Phil North 
Date: December 16, 2009 
Subject: Re: Pebble 

Approach it as though there will be a 404(c), 
and we don't need to wait for a new [Regional 
Administrator] to do that; however, we will be 
getting one very quickly, and there will be no 
404(c) without the RA's complete, total, and 
most importantly, continued buy-in. 

The best thing you can do si [sic] build a HUGE 
record, so that if political pressure causes HQ 
to withdraw support, you have a big public 
record which still spells out the facts. 

Lists of impacts, and especially, pictures where 
'despite industry best efforts', they trashed the 
surrounding environment and left a cleanup to 
the government. This is especially significant 
because we will need to do tribal outreach, 
and they need to understand where the risk of 
irreversible jeopardy really is, rather than just 
getting bought off by industry. 
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Here again it’s very apparent that they—the playbook is already 
laid out and has less to do with establishing the actual science or 
determining the actual impacts of the project or conducting objec-
tive analysis and more to do with appealing to politics and optics 
to achieve a certain outcome at the EPA. Would you agree with 
that? 

Mr. COLLIER. I do agree, Congressman. 
Mr. PALMER. It’s almost—I hate to even ask the question, but is 

that the correct way for an agency to make decisions? 
Mr. COLLIER. Not at all. And also as I said in my opening state-

ment, when I was involved in government, these folks wouldn’t 
have been around anymore. 

Mr. PALMER. Well, my—Mr. Chairman, if I may before I yield 
back, I’d just like to point out that the topic of this hearing is just 
another example of the EPA working outside acceptable param-
eters, overreaching and in some cases—in this case it just appears 
to be very manipulative of the process to reach a predetermined 
outcome. 

And we’ve seen it in other areas where the EPA is involved, the 
ozone standards, the Clean Power Plan, the Waters of the U.S., 
and now with Pebble Mine. I just think that at some point the EPA 
has got to be held accountable for actions such as this. 

I yield back. 
Chairman SMITH. Thank you, Mr. Palmer. 
The gentleman from Georgia, Mr. Loudermilk, is recognized. 
Mr. LOUDERMILK. Thank you, Mr. Chairman. And it looks like 

I’m the last one between several people flying home. 
I’m just amazed. When I hear of all the questions and the testi-

monies and, quite frankly, the evidence that I’ve seen, this reads 
more like a novel. We’ve got predetermined outcomes. You testified 
to potential collusion. Some of those involved in the collusion have 
moved to other countries and will not respond to our subpoenas or 
questions. And, Mr. Chairman, I don’t know how legal it is for us 
to do a CODEL down to Australia, but if we need to go down there 
to get some answers, you know, I may be willing to volunteer, 
but—— 

Chairman SMITH. True. 
Mr. LOUDERMILK. And of course the using of private emails, 

this—Mr. Collier, as I hear the allegations of collusion, that’s very 
troubling, but what’s even more troubling is the evidence I see. It 
looks very overwhelming that this has happened. 

I would like to show you an email conversation between two of 
the EPA lawyers, Cara Steiner-Riley and Keith Cohen, as well as 
employees Phil North and Rick Parkin, who again I think Phil is 
the one who is now in Australia. And they’re discussing conversa-
tions with Jeff Parker, who is an attorney representing the groups 
that petitioned the EPA to use a preemptive 404(c) action. Can we 
have the slide up? 

[Slide.] 
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;'RiVI: H>F- Cl f,.\1S fliT W/\IVF<J FJR ro.·~y OTHf-'R f'URPOSF 
fax (20G) 553-0163 

Keith Col"lon dttUII"'Y IIU'II({01ll11llll\!{d\Hlll pt•Vli<',)<'(j d\llh•( J;) )'j /\l\U I t:_.f,JN,l 

Pa·;.,"f\1Chard@eparna••e;mgov 

attorney:e!ll!nt commllf'llt;;edon 
-;dono!-

I had a conversatloo With Jeff Parker aOOullhe trust tesponsJillhty and other stuff. and l wanted to till you 
m 

The conversallon was yesterday (12121) 

1. My obsP-rv<ltion: Jetftstalkmg stratghtto Hick and Phil regardmga matterinwl"lich{ PAis 
wpresentOO by counsel (Car<!) I'm swe tho Rules of Pm!essumcl Responstbtlily In Alaska am liko they 
ate ~erywhflte. and that !hey pmhibil Jet1 hom talking to etlher Rick Ql Ph!l wll:hout Cara's consent. It's 
kind of up to C<lld to call h!m on lhts. il we care; we <llsomtghl want to have an Internal diSJ;USSIOn aOOut 
whcthe1 whctht•t Phd andiol Rick w<~nt to 1efe1 him to CiJ!il as wt.-11. We areongagt.>d m a potenliully 
adverse proceeding WJI:hthem (tOO petitiOn. possible htlgahon). and he's a lawyer who's kind ol pumping 
us (me indudt:d) for Information he can use to help his chent It sounds hke he's talkmgto Plul alx>ut them 
404(c) petition_ the st.<~tus or it. and how tn h~>Jp move it forward he certamly did so with me (see below) 
tie's also usmg Hick and Phil (aod me) as legal authorJI:tes 

?. Jeh W<IS intngued by the concepts of "domestfc deperl(lent natiOns" and the "!rust responsibUity" that 
ho hemd <Jbout from Ptu! <.mdtUI 11~k Jt.ifwas k.loking for me to basic<:~Uy educato lum on thcso 
concepts. which is mmarkt~ble consldel!llg he represents Indian Tnbes. Jerf says Phil says Rid says !hat 
ttwl trust rospooslbihty mcallS that If the Stale and the TnOOs disagree. thon we have to hllm the Tubes' 
side. [fhis ktod of dlusuatcs th<tl problems ol havrng a li.Jwytll for another party free to can around the 
Agenc~ trolling lor information he can use on behatl of hts chentj 

3. I explarned the d!rterences between the specrltc .and general trust responsibilitieS. Speciftc Is where 
we're managrng assets the U.S. rs holdmg in trust on behalf a Indians or an Indian I ribe. and doesn't 
appl~ hcte tn any way General is procedural . .and says we'!! COil sUit Willi tnbes. and constdet and grve 
weight to ttmir concerns, I passed along the CAI:ations to the~ and till! ji.Jdicial decisions_ which 
me important recent casus concerning the scopo <1od hm!ls of the ttust ft.~poosibihty. and gave him a 
couple a tu11ts al:x:nJI: wtml they say and why he should wad them to gel a better unde!sland1ng 

,t Jeff W<.l'S pmt!CUiaily lrlton->stcd in Pl11rs comm011t \hat l11ck supPO&'dly says tht~l TrtbL'S get 
precedence over ttle State. I explilined that I have the actual Rtck Parktn e-mail that Phil was probably 
talking about. First. trs talking only about process. not subslance ·· about involving the T nbe and 111e 
State In our dociSionmakln!J process. not about ctomg wllaf they want Second, It says !hal the obligation 
to consult govt to govtwith the lnbe is a concept thai appl~ to the Tnne and nol the State; so agaln, the 
t.."1nphasr.:; tS on whelhe~ artd how we Involve !he Tribe'.; pwcedu1al1y. not the sul>stance a our decisiOn 
We have separate reaSOilS for talkmg to the State. as a number o1 our statutes provide roles for the State. 
and many of our rcspocttvc progliliTIS ovmlap or mtcmct1n ways \hal call for close CUOfdinabon wrth them 
So tfs uot as If nick IS S<'l.Yln!J the tr~t wspunsibility mquims us to !alk with Tlibt..-s ~more~ than wiUJ tilt) 
State A1ck"s message correctly says that 1n makmg a dec1ston on the 1 nbes· petitiOn. we would otler 
U~em tho opportunity to consult wllh us 

5 He asked for my adv~e as to how to push the11 petition forward· should he send a !!?Iter to ~lO 
pohtir.als etr. I relerted h~ to Cam 

From: Keith Cohan 
To: Cara Steiner-Riley, Phil North, 
Richard Parkin 
Date: December 22, 2010 
Subject: Phone conversation 
with Jeff Parker 

1. My observation: Jeff [Parker] is talking 
straight to Rick and Phil, regarding a 
matter in which EPA is represented by 
counsel (Cara). I'm sure the Rules of 
Professional Responsibility in Alaska are 
like they are everywhere, and that they 
prohibit Jeff from talking to either Rick or 
Phil without Cara's consent .... We are 
engaged in a potentially adverse 
proceeding with them (the petition, 
possible litigation), and he's a lawyer 
who's kind of pumping us (me included) 
for information he can use to help his 
client. It sounds like he's talking to Phil 
about their 404(c) petition, the status of it, 
and how to help move it forward-- he 
certainly did so with me .... " 
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EPA attorney Cohen writes, number one ‘‘my observation, Jeff 
Parker is talking straight to Rick and Phil regarding a matter 
which EPA is represented by counsel, Cara. I’m sure the rules of 
professional responsibility in Alaska are like they are everywhere 
and that they prohibit Jeff’’—prohibit Jeff—‘‘from talking to either 
Rick or Phil without Cara’s consent. We are engaged’’—we are en-
gaged—‘‘in a potentially adverse proceeding with them, the peti-
tion, possible litigation. And he’s a lawyer who’s kind of pumping 
us, me included, for information he can use to help his client. It 
sounds like he’s talking to Phil about their 404(c) petition, the sta-
tus of it and how to help move it forward. He certainly did so with 
me.’’ 

Now, if we could go to the next slide. 
[Slide.] 
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1 will forward Jeff to cara pe1 your suggestKm 

PhllltpNorth 
Ecologist 
f nvironmenta! Proiedion Aqency 
Kenar H!Ver Center 
514 Funny River Ro<1d 
Soldotna. Alaska 99669 
(907) 7 1.1·2<'183 
fax 260- 59!l2 
noflh phl!@tlpa.gov 

"I o protect your rivers. protect your mountams" 

Rlchf1rd l'f1tkin I 11011'1!/<•IIP-'V>' I f):\fl.if\l!llll'i'._l!IO!lWf!!i.l<>fl tl\1•, l?·;JI /•ll!ill'l .1.1\.>() !'U 

:!~~~~ev;~,:a~,:~~~~=~~~;~~~eJ!!~h~~t !'~~~~~t~!c~l:t ~~~~;:~~~ ~~har~~:~~~ 
Phil please do the same plea:>e. Tlmnks 
Rtck Pmk.in 
U.S EPA. Region 10 
(200) 553·857-1 

Keith CohOf'l ll•l/ ;xno \J J.' :l~' Pl. I 

I JUst want to c!anty that I'm nat ag<nnst helping Jeff 01 hts ct,ents. or sldmg with them on the substantive 
1ssues I JUst have some conr..erns !hill Jeff is tmnulfJ his ronversallon:> wl1h Phil and RICk tor legal 
ptmcrp!t•s and ilrgurncnts. <Hid illso gettintj second hilnd 1nfo from Phil about what Ric~ rs saymg rn 
1nlomal u-m;:ul mt.>ssages. Borh of th•JSC cwate a Jut of trsk of Jeff misundt.'1~\andlng and mrsslilting U~e 
law andlor EPA's pos1!K>n onltle law. which isnl m anyone':> interest. 

Kerth Cohon Assistant Regionill Counsel 

~:n:zyontO 

From: Keith Cohan 
To: Phil North, Richard 
Parkin, Cara Steiner-Riley 
Date: December 22, 2010 
Subject: Phone conversation 
with Jeff Parker 

I just want to clarify, I am not 
against helping Jeff or his 
clients, or siding with them 
on the substantive issues .... 
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Cohen sends a followup email and writes, ‘‘I just want to clarify. 
I am not against helping Jeff or his clients’’—again, Jeff rep-
resenting those opposed to the mine. ‘‘I am not against helping Jeff 
or his clients or siding with them on the substantive issues.’’ To me 
that sounds like predetermined outcome, as well as collusion going 
on. 

Is this some of the collusion that you have referred to? 
Mr. COLLIER. It is Congressman. When I first saw this collection 

of emails, and there are another four or five—— 
Mr. LOUDERMILK. And I do have another one to go to after this. 
Mr. COLLIER. —I was shocked. It’s one thing to say that it’s im-

proper for a lawyer to be talking to someone else’s client. That’s an 
ethics rule that anyone who has practiced law is familiar with. But 
it’s like they completely missed the ball. The ball is you shouldn’t 
be talking to him at all, nobody should, not about helping draft the 
petitions that are going to be filed by the native communities, and, 
God forbid, not about help letting him draft the decision memo for 
the regional administrator. They completely missed the ball here. 

And what it means is that they’re colluding with environmental 
activists on decisions Region 10 has to make appear to be the way 
the region works. 

Mr. LOUDERMILK. Let me—because I’m running out of time, can 
we go ahead and go to the next slide here. And this answers a 
question that I asked Secretary Cohen in the first panel. Why? 
Why would you use a private email to conduct business, which is 
totally improper? Why? Would it be to avoid the Freedom of Infor-
mation Act? Could that be why you would do something like that? 
Let’s look at this email. 

[Slide.] 
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INTERNAL DELIBERATIVE AND/OR PRIVILEGED LDCUMENT OF THEUS ENVIRONMENTAL PROTECT!Of'J AGENCY 
DISCLOSURE AUTHORIZED ONLY TO CONGRESS FOR OVERSIGHT PURPCJSES IN RESPONSE TO SUBPOENA 

PRIVILEGE CLAIMS t--lOT WAIVED FOR ANY OTHER PURPOSE 
EPA-BB!Ai076 

Rtchard 
Parkin/R101USE?AI\JS 

12129120100359PM 

To CaraSte•ner·R•Iey .,_ 
bee R•chatdPar"m 

Subject Fw Phone con"ersatJOn With Jet! Parker 2nd messa;e 

Cara. m terms of the record tor the deCision making on the 40-l(c) peti1ions. are messa~e chains such as 
this one. p10tec1<1blefrom F01A? st10uld we be COflcemed with that? Should are subject line include 
somethmg hke AttytC!tent Pmiteged or what ever? Shoold we just do that routinely? For example the 
message chain between me and Patty that 1 cc'd you on showed disagreement within the agency about 
the 404(c) so I added a prlvrleged statement to it and sent 11 to you Should we Implement something like 
that among the team for allmessagas in which we are deliberating about the 404(c)? 

Rick Parkin 

From: Cara Steiner-Riley 
To: Richard Parkin 
Date: December 29, 2010 
Subject: Fw: Phone 
conversation with Jeff Parker 
2nd message 

y~>E:~:si'.'"" 10 Cara, in terms of the record 
··- Fcrwardt!d by Roch:ar.::l Park;n1R101USEPAJUS or>. 1?J29/2010 12.5-4 PM 

R"""'p"'''R10/USEPNus for the decision making on 
Ke1th Cohon/R1D/USEPAIUS@EPA ( ) • • 
Ph•l Nortl1fR101USEPAIUS@EPA Cara Sle•ner-R,leyiR1ClJUSEPAJUS@EPA M•chael the 404 c pet It I 0 n 5 a re 
Sze!logiR101USEPAIUS@EPA I 

~~'~"~';,;~,~~"""''hJe/IP"''" message chains such as this 
Thanks Keith and PhiL. We need to have one main spokesman !01 Bristol Bay and thafs me. But for 
legal questions from lawyers I should refer hlf'l1 to our legal sraff or probably better speaktng with them 
JOintly With our attorney. Then keep records. H we get too casual about 1t we may regret what we see 
being attributed to us in the future. Already I feel that Wf:IY about how that message was interpreted 
Dynamics WJSe I think weha~te been a brt casuaL 

Rick Parkin 
U.S. EPA. Region 10 
{206) 553·8574 

Kei1h Cohon I dm1'! want y011 <lll to !Pt'l likt~ I'm sroldm!J Oi ma 

Ke11h CohoniR101USEPNUS 
Ph1l NonhiR101USFPNUS@EPA R1ch;;Hd Par"mfRIO/USEPNUS@EPA 

!?·?J·?OlO 10 2b :m AM 

Cara Stelnei-RIIeyiR101USEPNUS@EPA MK:hael Szellog/R101USEPAJUS@EPA 
12129120101025AM 
Re Phone con'olersat1on w~h Jet! P11-r~er 

I don't want you all to feel like rm scolding. 01 making a unilateral decision about commumcatfoos with 
Jeff. You all can decide. CH we can decide together. how to handle communications with him. I honestly 
don't know the dynamics of !he d1fferent relationships. or h1s 1ole in the case. 1 just had a lew warning 
bells go ort in my mind during our con~tersalion. and I wanteQ to pass them along so Um decision can be 
well informed. 

Ke1th Cohon. Assistant Regional Counsel 

EP ... R. 
ph 
fa' 

one, protectable from FOIA? 
should we be concerned 
with that? 
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‘‘Cara, in terms of the record for the decision-making on the 404 
petitions, are message chains such as this one protected from 
FOIA?’’ This is asking are we going to be protected from FOIA? I 
think this clearly gives the reason why they’re using private 
emails. ‘‘Should we be concerned with that?’’ It appears that EPA 
employees were attempting to prevent the release of this series of 
email communications because it would show the inappropriate 
contact between EPA employees and you. 

Would you like to comment? I mean to me when I look at this 
it’s clear. It’s clear that there was collusion, there was predeter-
mined outcome, there was potentially illegal activity, definitely im-
proper activity, as Secretary Cohen mentioned early, that they 
used private emails to conduct official business, which is against 
EPA policy. And by their own admission, I think it’s to keep the 
American people in the dark, and they knew that they were doing 
wrong. 

Mr. COLLIER. Congressman, I agree. And let me also remind you 
that Phil North’s laptop computer crashed, crashed—— 

Mr. LOUDERMILK. Yes. 
Mr. COLLIER. —he was using his personal emails and he was 

encrypting thumb drives that he stored documents on. 
Mr. LOUDERMILK. They quit—need to buy the computers that the 

IRS buys, I guess. 
And so with that, Mr. Chairman, I yield back the balance of my 

time. 
Chairman SMITH. Thank you, Mr. Loudermilk. 
We have no other Members who want to ask questions. 
Senator Halford, yes? 
Mr. HALFORD. Just briefly, I’d like to say that although TU has 

supported me, a number of other organizations in Bristol Bay have 
also supported me, I consult for a lot of them and I try to represent 
them all and work with them all, for them all. They are concerned 
about fairness as well. They have been under this cloud for well 
over a decade. They would like to see some resolution. They went 
to the EPA. 

When I first talked to EPA people, I was talking about wetlands 
things. It had nothing to do with—and I didn’t understand or know 
anything about the 404(c) process. 

Chairman SMITH. Yes. 
Mr. HALFORD. So I just wanted to make that clear. 
Chairman SMITH. Okay. 
Mr. HALFORD. The people of Bristol Bay went to EPA. EPA didn’t 

come to Alaska to get involved. 
Chairman SMITH. Right. 
Mr. HALFORD. People were concerned. 
Chairman SMITH. I just wish they’d followed proper process 

and—anyway, Mr. Collier, anything you want to clarify? 
Mr. COLLIER. [Nonverbal response.] 
Chairman SMITH. Okay. All set. Thank you both for your testi-

mony today. It was very, very helpful. And we stand adjourned. 
[Whereupon, at 1:32 p.m., the Committee was adjourned.] 
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GROUP 

December 9. 2015 
Pag~..~ 2 

concerns. I did not hme any further meetings or commtmications with \lr. Collier prior to the 

public rdeJse of my independent report on October 6. 2015. 

Question 2: I did not ha\'e any contact with anyone li·mn Pl.!' whik I was \\Ot'king on my 

independent repot1. 

Question 3: I did not brief anyone tl·omi'LJ' regarding the tlnal \ersion ofm: report. 

Question 4: No. 

Question 5: No. Sec below ti1r additional discussion on the topic of drafts. 

Question 6: No. 

Que,tion 7: DLA Piper LLI' ("OLA Piper") \\as paid directly by PlY !c1r ih \\ork. 

Question 8: As discussed at the hearing. The Cohen Group and DLA Piper treats its financial 

arrangements with its clients and other countcrparties as confidential. As I testified. we \\ere 

compensated according to commercially standard terms. and no portion of m) compensation W<ts 

contingent upon the result of the re\·icw or the content uf the report. 

Qu~stion 9: I \\as not aware of the transaction reti:rn:d tu in this Lluestion prior to the rdcase of' 

my report. I did not learn of this transaction until my otlice received press inquiries about th.: 

transaction un Nowmbcr 4. 2015. As l\1r. Scheeler described in his testimuny and his letter to 

~our Committee of this date. excluding those DLA Piper attorneys working for me and The 

Cohen Group. neither DI.A Piper nor any DI.A Piper attorney in the U.S. or Canada had any 

financial or businc»s relationships \\·ith I'Ll'. Nurthern Dynasty. I lunter Dickinson. Inc. or an: of 

their aftiliates. and so then: \\·as no such inti.mnation to disclose. This includes Stuart i'vlornl\\. 

\Yhom Cungressman Takano rd'erenced in his remarks. Mr. \-lotTO\\. at the request of a client uf 

the linn. established 10.\7208 B.C. Ltd .. \\ith :vir. \lornl\\ as the point ofcuntact for the entit) 

(the ··Company"). Neither \lr. Morrow. DL.A Piper. nur an: DJ.A Piper attorney in the L.S. or 

Canada held or holds an ownership interest in the Company. nor were they itwoh·ed in the 

Company's purchase of any interest in an: other entity. The Cohen Gmup conducted its 

custmnar: process prior to accepting this engagement to ensure that there \\\:re no conllicts or 

other factor which might impede my ability to conduct a fair and impartial review. I understand 

that DI.A Piper also conducted their standard conllicts check by running the names of Pl.!' and 

related partico. through its conflicts databas.:. 

I also note that during questioning b) Cungressman Tonko. I was repeatedly instructed to limit 

my responses tu a simple "yes" or "no". See. e.g .. Tr.. lines 955-965. I lad I been permitted to 

elaborate. I would have explained that m) team consulted outside experts about \·arious 

methodologies relevant to the EPA's acti\'ities which \\Crc the subject of my review. but not as 

to the questions or methodolugies l used. The mdhodologies and questinns that my !t:am 

emplo:cJ \\ere based upon the decades of experience possessed b0 team members. as wdl as 
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drawing upon lessons lcarn.:d fi·01n other investigations. Tr.. lines 978-982. Additionally. l did 
not proYide drafts to PLP or EPA prior to my report's release. A member of my staff prodded 

drafts of portions of the report to I'Ll' on September 18 and October I. Mr. Scheder briefed 
EPA on my report and findings on September 2~. Tr.. lines 987-995. 

Please do not hesitate to contact me if you or your ofllce have any questions or comments. 

Sincerely. 

ttc 
[/ WilliamS. Cohen 

CPSitd 

cc: Charles P. Scheeler. Esq. 
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Responses by Mr. Charles Scheeler 

Committee on Science, Space & Technology 
"EPA's Predetermined Efforts to Block the Pebble Mine," 

November 5, 2015 

Questions for the Record to Mr. Charles Scheeler, Senior Counsel, DLA Piper 
Submitted by Congressman Mark Takano 

Q: Mr. Scheeler, I assume the day of the Committee's hearing on the proposed Pebble Mine on 
November 5, 2015, was not the first time you had ever met Tom Collier, the CEO of the 
Pebble Limited Partnership. When did you first meet, speak or exchange e-mails or other 
conespondence with Mr. Collier? Between the first time you met, spoke or communicated 
with Mr. Collier and the time you began working on The Cohen Repot1 how many times in 
total had you ever met, spoke or communicated with Mr. Collier? Once you began working 
on The Cohen Report and the report was publicly released on October 6, 2015, how many 
times did you meet, speak or communicate with Mr. Collier? 

Q: Mr. Scheeler, who was your primary point of contact at the Pebble Limited Partnership while 
you were working on The Cohen Report and how often did you meet, speak or communicate 
with them via e-mail or via any other type of communication medium? 

Q: When and who did you brief from the Pebble Limited Partnership regarding the f1nal version 
of1be Cohen Report? 

Q: Did you ever brief or discuss with anyone from Pebble Limited Pmtnership, Northem 
Dynasty Minerals, Hunter Dickinson, Inc., or any of these companies' subsidiaries or legal 
representatives any aspects of the report or your findings prior to the public release of The 
Cohen Report? If so, when and who did you brief on this report? 

Q: Did you ever share a "draft" of The Cohen Report with any individual employed by the 
Pebble Limited Pm·tnership, Northern Dynasty Minerals, Hunter Dickinson, Inc., or any of 
these companies' subsidiaries or legal representatives? If so, who did you share this repoti 
with and when? 
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Q: Mr. Scheeler, as discussed at the hearing, six weeks prior to the release of The Cohen Repmt 
a DLA Piper partner in your Vancouver office, Stuart Morrow, apparently facilitated the 
transfer of nearly $3 million in Northern Dynasty stock options to a company known as 
"1047208 B.C. Ltd." This company, which was created on August 27,2015, one day before 
the stock transfer, lists Stuart Monow as the sole Director and the address it provides is the 
address of the DLA Piper office in Vancouver. You indicated at the hearing, however, that 
DLA Piper or its attomeys took no ownership of this stock transaction and you suggested that 
Mr. Monow simply served as a facilitator in this transaction. You also indicated that you 
would check with DLA Piper and let the Committee know if any other DLA Piper attomeys 
had any business or financial interactions with the Pebble Limited Pmtnership, its parent 
companies Nmthern Dynasty Minerals and Hunter Dickinson, Inc. or any of their 
subsidiaries during the time that DLA Piper and The Cohen Group were working for the 
Pebble Limited Pattnership to complete The Cohen Report. Please indicate if you have 
followed through on researching this issue and if you found any other cases of DLA Piper 
employees engaging in business or financial transactions that involved Pebble or its parent 
companies after DLA Piper and The Cohen Group were hired to write your repmt on the 
proposed Pebble Mine in Bristol Bay. 

Q: The Cohen Report wa~ prepared jointly by The Cohen Group and DLA Piper with which The 
Cohen Group has a "strong strategic partnership," according to the company's website. Was 
your company, DLA Piper, paid for their work on The Cohen Report by The Cohen Group or 
were you paid directly by the Pebble Limited Partnership? 

Q: The Cohen Report also suggests that the EPA was not transparent in its process to initiate the 
404 (C) process. Since transpm·ency is an impmtant issue we can agree on and The Cohen 
Repot1 has also made numerous representations to the "independent" nature of its review of 
the EPA's process I believe it is important to let the public and Congress know how much 
you were paid by Pebhle to conduct this review and write the report. 

• Please indicate how much DLA Piper was paid in total for their work on The Cohen 
Report. 

• Please indicate if the antount indicated above reflects a flat fcc or not. If DLA Piper 
received an hourly rate for its work on the Pebble repmt please indicate what that hourly 
rate was or if the payment method was based on some other financial metrics. 
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[oJIPER 

December 8, 2015 

The Honorable Lamar C. Smith 
Chairman, Committee on Science, Space, and Technology 

2321 Rayburn House Office Building 
Washington, DC 20515 

DLA Piper LLP (US) 
6225 Smith Avenue 
Baltimore, Maryland 21209-3600 
T 410.580.3000 
F 410.580.3001 
W www.dlapiper.com 

CHARLES P. SCHEELER 

charles.scheeler@dlapiper.com 
T 410.580.4250 

Re: November 5, 2015 Hearing before the Committee on Science, 

Space and Technology 

Dear Chairman Smith: 

Thank you for your letter dated November 23, 2015. That correspondence attached 

questions to me submitted by Congressman Mark Takano. My responses are set forth below. 

Question I: The responses to this question are based on the records I maintain, as well as my best 

recollection. Subject to that qualification, I respond as follows: I first met or otherwise 

communicated with Mr. Tom Collier, CEO of the Pebble Limited Partnership (PLP), on October 

9, 2014. I did not have any further meetings or communications with Mr. Collier prior to 

commencing work with Secretary William Cohen on his independent review of the EPA's 

actions in connection with the Bristol Bay watershed. From the time I commenced such work in 

November 2014, to the release of the independent review, I had occasional contact with Mr. 

Collier, principally to clarify factual information obtained during the conduct of the review. 

Question 2: My primary point of contact with PLP was Mr. Collier. See response to question #I 

for the remaining information requested. 

Question 3: On September 14, 16, and 24, 2015, I provided a briefing of the report during which 

representatives of PLP were present. During the September 24 briefing, EPA representatives 

were also present. ,. 

Question 4: See response to question #3. 

Question 5: I provided a draft of a portion of the review to Mr. Collier on September 21,2015. 

For additional information on the subject of drafts, see Secretary Cohen's letter of this date. 

Question 6: DLA Piper LLP ("DLA Piper") has researched the issue discussed in this question. 

The characterization of the transaction within this question is inaccurate. Mr. Morrow, at the 

EASl\115891210.1 
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request of a client of the firm, established 1047208 B.C. Ltd., with Mr. Morrow as the point of 
contact for the entity (the "Company"). Neither Mr. Morrow, DLA Piper nor any DLA Piper 

attorney in the U.S. or Canada held or holds an ownership interest in the Company. It was the 

client, not Mr. Morrow, who effected the transfer of Northern Dynasty warrants to 1047208 B.C. 

Ltd. To clear up the mistaken assumption in this question, no U.S. or Canadian DLA Piper 

entity or attorney had "business or financial relationships that involved Pebble or its parent 

companies after DLA Piper and The Cohen Group" were retained by PLP. This statement 
specifically includes Mr. Morrow, who had no such relationships. 

Question 7: DLA Piper was paid directly by PLP for its work. 

Question 8: As discussed at the hearing, The Cohen Group and DLA Piper treat its financial 

arrangements with its clients and other counterparties as confidential. 

Please do not hesitate to contact me if you or your office have any questions or 

comments. 

Sincerely, 

a~P~~ 
Charles P. Scheeler 

CPS/td 

cc: Secretary WilliamS. Cohen 

EAST\115891210.1 



127 

Responses by Mr. Tom Collier 
ANSWERS TO QUESTIONS FOR THE RECORD TO 

MR. TOM COLLIER, CEO, PEBBLE LIMITED PARTNERSHIP 

SUBMIITED BY RANKING MEMBER JOHNSON 

Q: Mr. Collier, you were listed at the hearing as the Chief Executive Officer (CEO) of the Pebble 

Limited Partnership, but I understand you are also currently listed as a "Senior Counselor" at the 

law firm of Steptoe & Johnson and formerly you served as "senior external counsel" to Pebble's 

parent company Northern Dynasty. The Steptoe & Johnson website currently says, "Tom Collier 

is a senior counselor in Steptoe's Washington office, where he is a member of the Regulatory & 

Industry Affairs Department. He practices in he dispute resolution, environmental and natural 

resources areas." Is this accurate? Do yu currently practice law at Steptoe & Johnson while you 

are the CEO of the Pebble Limited Partnership? 

A: Pursuant to my agreement with Steptoe & Johnson I am available to consult with other Steptoe 

lawyers on matters unrelated to Pebble Limited Partnership, but related to my former law 

practice specialties. During 2015 I have not engaged in any such consulations. During 2014 I 

engaged in minmal consultations related to transitioning matters I had been working on before I 

became the CEO of Pebble Limited Partnership to other lawyers at Steptoe & Johnson. 

Q: It is also my understanding that Steptoe & Johnson is one of the law firms that works for the 

Pebble Partnership. The law firm has also been involved in Pebble's attempt to subpoena 

dozens of non-EPA third party individuals and entities who have opposed Pebble's proposed 

mine in Bristol Bay. In your capacity as a "Senior Counselor" at Steptoe & Johnson were you 

involved in any way in Pebble's current lawsuit against the EPA regarding the Federal Advisory 

Committee Act (FACA), where Pebble has sought to serve subpoenas on non-EPA third parties? 

If so, please explain your role in these actions and the timeframe in which you were involved in 

these actions as a Steptoe & Johnson attorney. 

A: In my capacity as a senior counselor at Steptoe & Johnson, I have had absolutely no role in 

Pebble's law suit against EPA under the Federal Advisory Committee Act. 
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Q: Much of your criticism of the EPA has suggested that the 404(C) process they engaged in was 

not transparent. Since transparancy is an important issue we can agree on, I hope that you can 

be transparent and provide a detailed summary of how much you paid for The Cohen Report. 

Please indicate how much the Pebble Partnership paid, in total, for The Cohen Report. 

Please indicate if the amount indicated above reflects a flat fee or not. If not, please 

indicate the hourly rate you were charged for this report or if the payment method was 

based on some other financial metric please, indicating what that was and the rate you paid. 

Please indicate each and every company, consultant, or other organization, association or 

individual that was paid by the Pebble Partnership, Northern Dynasty or Hunter Dickinson, 

Inc. or any of their subsidiaries, for work related to the research, production, writing, 

marketing or communications related to The Cohen Report. For each of the entities or 

individuals paid please indicate both the time period they worked on this report and how 

much they were paid. Please be sure to include how much Pebble paid DLA Piper, if DLA 

Piper was paid directly by the Pebble Partnership. 

A: We compensated the Cohen Group and DLA Piper according to commercially standard terms. As 

Secretary Cohen said in the report, and testified to in front of the Committee, no portion of our 

compensation to them was contingent upon the result of the review or the content of the 

report. 

Q: Mr. Collier please indicate the first time you ever met, spoke or communicated, via e-mail or any 

other means, with Mr. Charles Scheeler? 

Please indicate how many times you met, spoke or communicated with Mr. Scheeler about 

The Cohen Report from the time you hired The Cohen Group and DLA Piper to write this 

report and Oct. 6, 201S, when it was publicly released? 

Please indicate how many times you met, spoke or communicated with any other DLA Piper 

employees about The Cohen Report from the time you hired The Cohen Group and DLA 

Piper to write this report and Oct. 6, 2015, when it was publicly released? 

Please indicate if the Pebble Partnership, Northern Dynasty or Hunter Dickinson, Inc. or any 

of their subsidiaries has ever employed or hired DLA Piper in the past. If so, please indicate 

when, the circumstances surrounding this employment, consultancy or related business 

association, and the names of the specific individuals who worked with Pebble. 

A: I have worked with Pebble Limited Partnership staff to gather the information necessary to 

answer these questions accurately. While we have diligently worked to ensure we found all 
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instances of meetings or communications with Mr. Scheeler, I cannot be certain that we have 

found every instance. I am certain that the answer accurately reflects the fact that we had very 

little communication with the Cohen Group and DLA Piper about the report, and those 

communications were undertaken to ensure that the report was factually accurate. 

I first met with Charlie Scheeler on October 9, 2014. After that date, I met very infrequently 

with Mr. Scheeler and/or other attorneys in the law firm of DLA Piper to discuss the factual 

background of the Pebble mine status, and to answer their questions about others who might 

have information relevant to Secretary Cohen's investigation. 

Q: Mr. Collier please indicate the first time you ever met, spoke or communicated, via e-mail or any 

other means, with Secretary William Cohen? 

Please indicate how many times you met, spoke or communicated with Secretary Cohen 

about The Cohen Report from the time you hired The Cohen Group to write this report until 

Oct. 6, 2015, when it was publicly released? 

Please indicate how many times you met, spoke or communicated with any other Cohen 

Group employees about The Cohen Report from the time you hired The Cohen Group to 

write this report and Oct. 6, 2015, when it was publicly released? 

Please indicate if the Pebble Partnership, Northern Dynasty or Hunter Dickinson, Inc. or any 

of their subsidiaries has ever employed or hired The Cohen Group in the past. If so, please 

indicate when, the circumstances surrounding this employment, consultancy or related 

business association, and the names of the specific individuals who worked with Pebble 

A. I have worked with Pebble Limited Partnership staff to gather the information necessary to 

answer these questions accurately. While we have diligently worked to ensure we found all 

instances of meetings or communications with Secretary Cohen or other employees of the 

Cohen Group, I cannot be certain that we have found every instance. I am certain that the 

answer accurately reflects the fact that we had very little communication with the Cohen Group 

and DLA Piper about the report, and those communications were undertaken to ensure that the 

report was factually accurate. 

I met with Secretary Cohen twice before October 6, 2015. I had a very limited number of 

meetings- fewer than five- with others in the Cohen Group to answer questions about the 

factual information we provided to them. 

Neither the Pebble Partnership, Northern Dynasty Minerals nor Hunter Dickinson have hired the 

Cohen Group in the past. 
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Responses by The Hon. Rick Halford 

December 7, 2015 

Via Email to: 
Chairman Lamar Smith 

The Honorable Rick Halford 
Former Alaska Senate President 

P.O. Box 771209 
Eagle River, AK 99577 

U.S. House of Representatives 
Committee on Science, Space, & Technology 
Attn: Michelle Stoika, Mis:helle.Stoika@majLho~use,goy 

Re: Supplemental Statement for the Record for Full Committee Hearing 
Held November 5, 2015 regarding the proposed Pebble Mine; Responses 
to Questions for the Record to The Honorable Rick Halford, Former 
Alaska Senate President, Submitted by Ranking Member Johnson 

Dear Chairman Smith and Members of the Committee: 

Thank you for the opportunity to testify at the Committee's hearing on Thursday, 
November 5, 2015 regarding the proposed Pebble Mine in southwest Alaska. 

Enclosed are my responses to questions submitted for the record by Members of 
the Committee. 1 am also enclosing my suggested corrections to the hearing 
transcript. 

I appreciate this opportunity to provide the Committee with an Alaskan viewpoint 
on the proposed Pebble Mine, the EPA's involvement, and the ham1 being imposed 
on the people who live, work, and subsist in the region. 

At the heart of the discussion at the hearing was whether or not EPA's action was 
"unfair" to Pebble proponents. With the utmost respect to committee members, I 
think that sorely misses the point. 

The real issue at stake is that Americans arc trying to keep a foreign mining 
company from harming a critical food source and their culture and economies. 
The people in Bristol Bay turned to the federal government and laws that have 
been in place for fifty years for help when their own state government refused to 
listen. Unfortunately, but not surprisingly, Pebble mine proponents are trying to 
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undermine this important system of protecting our jobs, culture, and American way 
of life. 

The Environmental Protection Agency's action in Bristol Bay does not in any way 
prevent Pebble Partnership from submitting their permit applications and going 
through the National Environmental Protection Act process that they claim to 
want. We've been asking them, and they've been promising, to submit these 
applications for a decade. We are still waiting. 

Bristol Bay, Alaska is unique in nearly every way. It produces half the wild 
salmon the world eats (1 billion pounds in 2015), has a thriving economy based on 
fishing, one of the last remaining salmon-based cultures in the world, and is a 
dream destination for sport anglers. It is a landscape that works hard for 
Americans and should be treasured and protected. 

The widespread locally-driven opposition to the proposed Pebble mine is unique 
too. In a resource-development friendly state, nearly 60% of Alaskans don't want 
the mine developed and 8 in every 10 Bristol Bay residents don't want it. 
Thousands of others have come together to support local residents, including chefs, 
commercial fishermen, major jewelers (e.g., Tiffany & Co), and hundreds of 
hunting and fishing businesses. Tech Cominco, Mitsubishi, Anglo American, and 
Rio Tinto, four major mining companies, have left the project believing that the 
risks of the project outweighed any potential gain. Simply put, the proposed Pebble 
Mine poses too much risk. 

Northem Dynasty Minerals, now the sole promoter of this mine, is a junior 
Canadian mining company that has never before developed a mine. This is not 
your grandfather's mine using two picks, a mule, and some gold pans. Presently, 
there are over 1 million feet of drill holes, 1355 wells, and documented water 
pollution concems. This proposed mine is massive- indeed it would be three 
times larger than the current largest operating mine in North America. 

The Environmental Protection Agency has not acted in a "pre-determined" manner 
and its proposed 404 (c) action does nQ! foreclose PLP from submitting its permit 
applications. The proposed 404( c) restrictions would not ban mining-they would 
protect important salmon streams and establish guidelines for the permitting 
process. The Pebble Partnership remains free today to submit a 404 permit 
application at any time. Assuming EPA were to finalize its 404( c) action as 
presently proposed, PLP remains free at any time- before or after that final action 

Rick Halford Supplemental Statement to 
Hause Committee an Space, Science, & Technology Page 2 
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-to apply for a 404 permit and go through the process it claims to desire yet so far 
avoids. 

Section 404(c) of the Clean Water Act is not "the Antiquities Act on steroids," and 
it does not entail land use planning. With 404( c), EPA focuses strictly on the 
preservation of important aquatic resources, and it is meant to set parameters for 
permitting that will prevent the waste of resources by government, permit 
applicants, and the public. Bristol Bay headwaters are waters of huge regional and 
national significance. EPA has used 404( c) very sparingly, and this is just the type 
of unusual situation for which 404( c) was designed; indeed if not here, with this 
massive and unique threat, it is hard to understand where it would be appropriate to 
use this long-established authority. 

As a public servant, I urge you to stand up for American citizens, and not listen to 
the whining of a foreign mining company on political life support that can't even 
clean up their mess. 

Sincerely, 

Rick Halford 
Fonner Alaska Senate President 

Cc via email to: 
Ranking Member Johnson 

Enclosures: 
I. Answers to Questions for the Record to The Honorable Rick Halford, 

Fom1er Alaska Senate President Submitted by Ranking Member Johnson 
2. Transcript Corrections 

Rick Halford Supplemental Statement to 
House Committee on Space, Science, & Technology Page 3 
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HOUSE COMMITTEE ON SCIENCE, SPACE, & TECHNOLOGY 

"EPA's Predetem1incd Efforts to Block the Pebble Mine" 
Hearing on November 5, 2015 

Questions for the Record to 
The Honorable Rick Halford, Former Alaska Senate President 

Submitted by Ranking Member Johnson 

Q: The Majority put up slides of several emails but did not provide you, or any of 
the other witnesses, a real opportunity to examine them. Having now had an 
opportunity to examine the attached slides: 

• Please provide some context to the emails and explain their significance, if 
any. 

The selected few emails put forth at the hearing, culled out of the thousands and 
thousands ofemails EPA has internally and externally sent on the subject ofBristol 
Bay over the years, were all made within the context of the public petitioning their 
government for legal redress of lengthy grievances brought on by a decade of 
deception by the Pebble Partnership. The public was asking for EPA's help and, in 
return, why shouldn't the agency be allowed to give explanations to the public 
about the authority of the agency to act? The Cohen Report's entire attack on EPA 
is that they prejudged and pre-decided and were biased; not true. EPA did a lot of 
work throughout its lengthy comprehensive public process and via 
communications with the public to explain its methodologies, science, and legal 
authority to both sides of this debate. Importantly, lower level staff comments and 
opinions DO NOT reflect the official agency position. Staff was required to 
undertake an extensive and exhaustive review so that senior management could 
make informed and reasoned decisions, much like your staff members meet with 
various interests, conduct analyses, and help inform your views. In fact, isn't that 
what an agency serving the public is supposed to do? 

EPA began its internal discussion of issues relating to 404 permitting, 404( c) 
authority, Bristol Bay watershed and fisheries science, Pebble's mining plans, and 
stakeholder involvement because, from 2004 onward, Pebble had been claiming 
that permitting of the mine was imminent. EPA was preparing for its legally­
required involvement, through the Clean Water Act and NEPA, in an eventuality 
that Pebble itself said was coming by the next year- permit applications. As one 
timely example, in March 2009 a Pebble press release asserted the company was in 

Enclosure 1: Halford Questions for the Record Page I 
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"preparation to initiate state and federal permitting under the National 
Environmental Policy Act (NEPA) in 2010." As such, in early EPA emails cited 
by the Cohen Report, for example an email dated August 17, 2009, 1 Pebble mine 
was discussed at a meeting regarding all mining issues in EPA Region 10 within 
the broader context of all permitting issues related to EPA 's purview- including 
NEP A issues, 404 permitting issues, and other CW A permitting issues and not 
solely within the context of 404( c). EPA employees were merely identifying 
infonnation they would need to fulfill their statutory authority under the CW A and 
NEPA, whether or not 404(c) would be in play. And because 404(c) is the EPA's 
main interface with 404 permits processed, the agency was doing its job in 
evaluating that statutory requirement as well. 

While this overall context for EPA's emails was avoided in the Cohen Report, 
more egregious is that some of the emails mentioned during the hearing were taken 
completely out of context and misconstrued. For example, the email displayed by 
Rep. Babin/ which I was copied on, contained notes from an EPA meeting with 
the public that mentions politics were to play a role in the process were merely 
notes from a third party who attended the EPA meeting. And, as such, the notes 
were merely an attendee's interpretation of the meeting. This email was not, as 
suggested, something that EPA employee Richard Parkin said to me. These were 
third-hand notes from a public meeting with EPA. Moreover, concerns expressed 
about politics playing a role in the process actually refer to bemoaning the 
(prescient, as it turns out) intrusion of politics into what should be a scientific 
inquiry. 

Q: In his testimony, Mr. Collier claimed that the delay of Pebble Partnership to 
submit an application for a mining permit caused no real harm to the people of 
Bristol Bay. However, as I and other Democratic Members pointed out, the people 
ofBristol Bay had been waiting for more than a decadefor the Pebble Partnership 
to file a permit, and the uncertainty and inaction on the part of the mining 
company ultimately led to their request for EPA 's help. 

• Please describe what impacts the long and continuous delay of Pebble in 
applying a mining permit has had to the economy, the culture, and the 
environment of Bristol Bay. 

1 Email from Phil North to EPA colleagues (August 17, 2009), available at Cohen Report App.-21 (Mr. North stated 
2 Hearing Transcript lines 1391-1415. 
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The Pebble Partnership's repeated delay in submitting permit applications is part of 
a long string of lies and deception perpetrated by it against the people of Bristol 
Bay. For more than a decade, Pebble has repeatedly claimed it was on the verge of 
submitting permit applications. Even today, as Pebble trots out its report by 
Secretary Cohen and claims to want NEP A review of its proposed mine, the only 
thing preventing NEPA review of the proposed mine is Pebble's own refusal to 
follow through with its many promises to apply for mine permits. 

More than ten years ago, in November of2004, Northern Dynasty Minerals 
announced it expected "completion in 2005 of ... permit applications." In 2005, 
another statement declared "a full permitting process for a port, access road and 
open pit mine [were] all slated to begin in 2006." Fast forward to 2008 and Pebble 
assured Alaskans it was "on schedule to finalize a proposed development plan in 
2009 and ... apply for permits in early 20 10." This claim was reaffirmed just six 
months later, in March of 2009, when Pebble announced it was in the midst of 
"preparation to initiate state and federal permitting under the National 
Environmental Policy Act (NEPA) in 201 0." In 2010, Pebble claimed it was 
"preparing to initiate project permitting under the National Environmental Policy 
Act (NEPA) in 2011." Yet in May of2011, Pebble began to sound like a broken 
record when it said it intended "to enter the permitting phase towards the end of 
2012." In October of2011, Pebble finally changed its message when a 
representative stated "We have never even said that we're going to [seek a] permit. 
We may not." 

As Senator Murkowski noted in a July 1, 2013, letter to Pebble executives, "after 
years of waiting, it is anxiety, frustration, and confusion that have become the 
norm in many communities." 

Again, the only thing preventing Pebble from obtaining the relief it seeks-i.e., 
NEP A review of its proposed mine-is its own failure to apply for mine permits. 
Federal agencies cannot unilaterally initiate NEPA review without a permit 
application. Additionally, nothing about the EPA's proposed determination, the 
watershed assessment, or § 404( c) review of Bristol Bay prohibits Pebble from 
submitting a mine application. The proposed§ 404(c) restrictions are not final, 
and even if they were to become final would not ban mining. The proposed 
restrictions would protect important salmon streams and establish guidelines for 
the permitting process. 

Bristol Bay is a world-class fishery, and the last place in the world where intact 
wild salmon fisheries form the foundation of the region's economy, communities, 
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and culture. Bristol Bay fisheries support more than 14,000 jobs and are valued at 
more than $2 billion dollars annually. Yet, the specter of Pebble Mine and its 
potential impacts to salmon hang like a black cloud over the people of Bristol Bay. 

If built, the Pebble Mine would be one of the largest mines in the world. Because 
of its massive size, geochemistry and location, the proposed mine runs a high risk 
of polluting Bristol Bay headwaters. Pebble-produced reports, such as the 
Waldrop report, discussed in greater detail below, indicate that the Pebble Mine 
complex would span 20 square miles and would require the world's largest earthen 
dam, some 700 feet high and several miles in length. Any release of toxic mine 
waste into the surface or groundwater has the potential to catastrophically harm 
Bristol Bay's salmon runs. Even absent catastrophic failure of some aspect of the 
mine, such as the tailings pond (or ponds), any version of this mine will by 
definition consume significant fish spawning habitat and therefore reduce the size 
and quality of Bristol Bay's world-class fishery. 

Alaska Natives that have relied on the region's fish, wildlife and pristine water 
resources for subsistence and their cultural heritage for thousands of years have 
their very way of life in jeopardy. Commercial fishermen and salmon processors 
that might otherwise want to expand their operations to take advantage of 
increasing demand, strong salmon prices, and the many millions of salmon that 
sustainably return each year do so at their own peril. Sportsmen and sport fishing 
business owners find themselves in a similar plight. World class rainbow trout and 
salmon fishing bring fishermen from all over the world to Bristol Bay in increasing 
numbers, yet business owners looking to expand do so with the risk that if the 
proposed Pebble Mine is developed their livelihood could be taken from them in a 
plume of mine waste not unlike what we recently saw at the Mount Polly Mine 
tailings pond breach in Canada. 

Cultural & Social Impacts 

Below are several comments made by local residents during public hearings about 
Pebble that reflect the impacts this long decade of lies has had on Bristol Bay 
residents: 

• "[W]e have a right to be afraid of what is happening, because we live in this 
land .... We have been in this battle long enough. We want to see 
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something start happening that can assure Alaska native people in this area 
that our waters, our way of life will continue to be protected."3 

"As I stand here in front of you today, my mind isn't really here. It's at 
home with my children that I've left for the fourth time this month on 
Pebble-related causes. It's on my subsistence net I was supposed to mend. 
It's on getting fish ready, the birch trees we were supposed to cut, it's on my 
cabin and boat rentals, it's on my clients I get in seven days for the sport 
fishing opener. It's on my school board meeting I'll be missing. It's on 
canning jars, bug spray for the baby, and another toy I'd better get for the 
quilt trip present. Standing here in front of you today, talking about a 
mining giant threatening my entire way oflife wasn't what I ever could have 
planned for ... "4 

"Every year my freezer is full of meat, fish and berries from Bristol Bay. I 
look at this proposed mine as an attempt to take that from me, my children 
and future grandchildren. I believe with all of my heart that if this mine 
goes through, this will be the end of our lives as we know it. We will be 
forced to look to other sources for survival and will be forced to give up a 
part of our lives that is not just about food, but about a culture and a way of 
life."5 

"Nondalton has already been heavily impacted by the mining exploration in 
the area. In the last six years, there has been a steady increase in visitors to 
the village, including scientists, researchers, reporters, mining companies, 
anti and pro Pebble people .... There is an increased level of stress ... The 
survival of our culture directly depends on the health of our land, the fish 
and the wildlifc."6 

"[Y]ou have a lot of people concerned about the future and who knows what 
the future is." 7 

3 U.S. EPA Draft Bristol Bay Watershed Assessment Record of Public Comment Meeting- New Stuyahok, Alaska, 
at 15 (June 7, 2012) [hereafter "New Stuyahok Hearing Tronscript"), available at 
)illpj[.~}v_vv.~~ulations.govl#'documcnt[)ct.aii;D.'Cf:'PA -HQ-ORD-20 12-0276-4154. 
4 EPA Bristol Bay Watershed Assessment Public Hearing Seattle, Washington at 24-25 (May 31, 2012) (hereailcr 
"Seattle Hearing Transcript"], available at http_:ilwww.regtililJLl)no;,gQy/il[<lQC~ll!"nti)_et~il;_[)=EP_j\_,_fiQ:.QB.J2c~Q.L:Z.: 
02]6-1270. 
5 Public Comment Letter from Sherina R. Ishnook, Assistant Controller, BBNC (June 5, 2012), available at 
httQ:/iwww.rcgulations.govi#lcl.()cumcntDetaii:D=EPA-HQ-OR_I2:J()fl~76-05RO. 
6 U.S. EPA Draft Bristol Bay Watershed Assessment Record of Public Comment Meeting- Nondalton Alaska at 1 
(June 7, 2012) [hereafter "Nondalton Hearing Transcript"], available at 
httg:i/w'."Y"[cgu I ations. gov/#! documen tDetai I: D=E P A-H Q-0 RD-20 12-02 7 6-4l)lQ. 
7 New Stuyahok Transcript, at 13. 

Enclosure I: Halford Questions for the Record Page 5 



138 

• Our food are in jeopardy, our future is in jeopardy. What my mind and heart 
can fathom is the future of my people .... We are of the fish people. We 
are the salmon pcople."8 

• "And the thought of my children not being able to pass our way of life to 
their children makes my heart hurt. I come to you today for my children and 
my grandchildren's way of life to continue to be passed on to the future 
generations. Please protect our water."9 

• "Please help us, it would be the biggest mine in the world. It hurts me 
deeply, I have actually cried that our home might be destroyed and I want to 
save our fish and wildlife. I want my grandchildren to be able to fish like I 
did. I want to be using my fish camp and living off the fish and subsistence 
every traditional way. I've lived this way my whole life and I'm 77 years 
old. I don't like people being against each other over this mine." 10 

Economic Impacts 

There have also been repeated comments concerning the hardship already being 
suffered by Bristol Bay fishermen, residents, and communities due to the 
uncertainty surrounding the proposed Pebble Mine. Examples of this include: 

• "Our village, through the help ofBBEDC grants will be implementing and 
will be utilizing a fish processing plant that will employ up to 22 local 
residents with the potential for growth. This employment will help us to 
become a more sustainable community. For how long? It is detrimental to 
our way of life to hang on to the ingenuity of the proposed Pebble project." 11 

• "On the average, we do 160 million pounds of fish a year. If you do that 
[mine], you might as well shut down our plant in Naknek. I've talked to our 
buyers and if the mine goes through and pollutes the water in front of 
Levelock, and that water goes down to the K vichak and taints the fish, our 
market are done." 12 

'U.S. EPA-- Region 10 Bristol Bay Watershed Assessment Public Hearing- Dillingham, Alaska, at 8-9 (June 5, 
20 12) [hereafter "Dillingham Hearing Transcript"], available at 
http: i/www .regulations. ggy_Lit'_documentDetai l; D~ EPA -H Q:.Q RD-20 12-02 7 6-_@0. 
9 Dillingham Hearing Transcript, at 86. 
10 Nondalton Hearing Transcript, at 7. 
11 U.S. EPA Draft Bristol Bay Watershed Assessment Record of Public Comment Meeting- Levelock, Alaska, at 2 
(June 6, 2013) [hereafter "Levelock Hearing Transcript"], available at 
http:/jv~\vw,re;ggl.eJ]Qll_s_,g~vi!!Lcto_c_ume_ntDetalLQ~EI'_A__::ltQ-QB._[),2_Ql2~()2_Z2::'\.Q3}. 

"Levelock Hearing Transcript, at 13-14. 
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"As the prospect of a mine becomes more real, major uncertainty will be 
created throughout the fishery, from production through consumption."13 

"[T]he perception that these salmon are tainted food sources is all that it will 
take to drive prices down to a point where the industry will not survive. 
15,000 jobs and hundreds of millions of dollars annually are at stake. My 
job is at stake. A way oflife is at stake. The largest reason the community 
is here is at stake. The quality of the water is at stake. It is not worth the 
risk."14 

"As a grocery retailer with 80 stores in the northeast and mid-Atlantic 
regions of the United States, we spend our days sourcing high quality, safe 
food for consumers .... The placement of a large-scale mineral extraction 
mine within the Bristol Bay endangers the home of one of the largest wild 
salmon populations in the world. Any failure, no matter how minute, has the 
potential to destroy the ecology, economy, and culture of the area as well as 
the wealth of seafood." 15 

"[N]o amount of money can replace the many different kinds of fish we 
enjoy or the experience of a first job in the commercial fishing industry." 16 

"As a member of a local fishing crew I fear for my fishing livelihood ... " 17 

"The subject of Pebble is raised by concerned anglers in every conversation 
I have about the Bristol Bay fishery .... [D]evelopment of Pebble will put 
the sport fishing industry of the Bristol Bay region into a recession of long­
term duration. It is unlikely my business nor more sport fishing businesses 
would survive. Development of Pebble would be the destruction of our 
Bristol Bay 'brand' of clean water and sustainable wild salmon."18 

13 Statement of Robert Waldrop, Executive Director, Bristol Bay Regional Seafood Development Association (July 
11, 20 12) available at Jillp_1fwvvvv.regulations.govi#1documentDetail;D:cEP_6:J1Q:QRD-20 12-0276-4525. 
14 U.S. EPA Draft Bristol Bay Watershed Assessment Record of Public Comment Meeting- Naknek, Alaska, at 11-
12 (June 5, 2012) [hereafter "Naknek Hearing Transcript"], available at 
http:! i'Y:>"\\'.regulations. gov !# 1 document Deta iL!?C".E.P 1\:~J Q:_Oj~D-20 12-02 7 6-415 3. 
15 Public Comment Letter from Carl Salamone, Vice President, Seafood Wcgmans Food Markets, Inc. (July 23, 
20 12), available at http://;; ww .regtilitti 0_n~ov/ll'documentDetail· D-_lol'_A-HQ:QRD-20 12-027 6-4141. 
16 Public Comment Letter from Helen Gregorio, Togiak Resident (June 4, 2012), available at 
http :i/www .regulations. gov /#! documen!Detai I :D-E I' A-H Q-0 RD-2 0 12-0l]_(J_,Q5 94. 
17 Public Comment Letter from Robert Massengale, Fisherman and Dillingham Resident (June 24, 2012), available 

at http://www .regulations.govl#'document[)l'@il;l>C"EP A -I IQ-0 RD-20 12-02 7 6-1244. 
18 Public Comment Letter from Mark Rutherford, Owner, Wild River Guides Co. (May 31, 2012), available at 
http://www.reeulations.gQ'{iJI!documentDetail:D=EP A -HQ-ORD-20 12-02 7 6-1353. 

Enclosure 1: Halford Questions for the Record Page 7 



140 

Environmental Harm 

Beyond these economic and cultural impacts, Pebble's failure to apply for mine 
permits also exacerbates and contributes to harm to the region's ecology. Under a 
more typical mine-development scenario, a mine proponent will conduct the 
necessary exploration, apply for permits and navigate the permitting process, 
develop the mine, and then perform any necessary reclamation while moving from 
one stage immediately to the next. However, because Pebble has instead chosen to 
delay and refuses to submit permit applications, its exploration period has extended 
indefinitely and the threat posed by its over 1350 exploration wells, which remain 
unremediated, continues today. As described in further detail below, these 
numerous exploration well sites can create acid drainage, contaminate nearby 
anadromous waters and wetlands, impact fish and wildlife, and ultimately harm the 
people of Bristol Bay that rely on the region's fish, wildlife and water. As science 
tells, the longer insufficiently reclaimed or closed wells and well sites are left 
alone, the greater the risks. 

Many individuals from the Bristol Bay region have commented on the on-going 
environmental risks and ham1s to water quality and quantity, waste disposal 
concerns, and negative impacts to fish and wildlife from exploration activitics. 19 

Some examples of this include: 

• "What I didn't see in the [BBWA] was anything addressing the ongoing 
damage from the exploration ... it's ongoing, it's happening now, it is doing 
damage."20 

• " ... [The] reason why the tribal fishermen are asking for your help and 
action now. I'm talking about impacts [to the] region that arc going on right 
now on a massive scale with no end in sight. Effects of fuel spills, water 
generation, connection of generation, degradation of significant and going 
on unchecked."21 

• "Exploratory mining is already ongoing. In just two years ago gallons of 
fuel were spilled in the river as a direct result of development actions."22 

• "It looks like they are polluting already. I want EPA to look into what they 
are already doing with the drill holes and the mud. It looked like pollution 

19 See, e.g., Dillingham Hearing Transcript, at39, 57, 59, 66, 79; see also Naknek Hearing Transcript at 10, 17-18; 
and New Stuyahok Hearing Transcript at 7-10, 18-19,27-29. 
20 Dillingham Hearing Transcript, at 39. 
21 !d. at 56-58. 
22 !d. at 65-66. 
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and like maybe there was already acid coming up from the drill holes. I 
would like that to be looked into and seeing maybe if it is polluting and 
already happening."23 

"Whether it is temporary water use permits, dumping directly of drilling 
material into the groundwater, artesian slime running down the hill. We 
flew across a well that has been running for three years, since it was 
photographed by National Geographic in September of2009. It is still 
running today and the slick is still going down the hill. It is within a mile of 
their biggest camp. They fly across it hundreds and hundreds of times and 
do nothing. And the state does nothing."24 

• "For the last 24 years, the mining companies have been exploring for copper 
and gold on the state lands in the headwaters ofBB, hoping to develop the 
largest mine of its type in North America. They have drilled 1200 bore 
holes some more than a mile deep and used fragile tundra and wetlands as 
their waste dump; criss-crossed subsistence areas with tens of thousands of 
helicopter flights and removed millions of gallons of water from streams and 
ponds that support spawning salmon and other freshwater fishes." 25 

• "[I] have seen a change to this land. Truly there is salmon all over the area 
now, a day-- now a day we go up there and you don't see them like I used 
to. This is telling me that the exploration for gold and copper may already 
be affecting the salmon that returns every year. Now, that rock is doing 
exploration, we are now seeing the pike population be affected."26 

• "Since I have lived here, 32 plus years, travelling up and down the river, I 
have noticed that ever since the mine started doing exploration up in the 
Koktuli, the fish and game have been depleting more and more every year. 
So there has been some point of effect from exploration."27 

Q: The Majority elected to have two separate panels for this hearing. offering 
Secretary Cohen, the author of the Cohen Report, and his attorney Charles 
Scheeler of the law firm DLA Piper an opportunity to present their perspective 
without direct challenge from any of the other witnesses, including yourself 
Having had an opportunity to review the Cohen Report, and having listened to his 
testimony, I hope you can offer your perspective on the following points: 

23 U.S. EPA Draft Bristol Bay Watershed Assessment Record of Public Comment Meeting -Igiugig, Alaska at 9 
(June 6, 20 13) (hereafter "Igiugig Hearing Transcript"], available at 
http://www .regulations. £ov/#!documentDetai1· D~ EPA-HQ-ORQ:_.lO 12_::_()_276-38 19. 
24 Naknek Hearing Transcript, at 17. 
25 New Stuyahok Hearing Transcript, at 7-9. 
26 Dillingham Hearing Transcript, at 58-59. 
27 New Stuyahok Hearing Transcript, at 18. 
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• Based on your review, how accurate was the report in representing the 
issues plaguing the development of the Pebble Mine? 

Based on my review, the Cohen Report was inaccurate in representing the issues 
surrounding the Pebble Mine- from the EPA's initiation of involvement and 
public process to the company's own responsibilities in its failure to move the 
project forward and submit a mine plan. The Cohen Report fails to acknowledge 
that only Pebble itselfhas the power to secure the full NEP A review that it 
allegedly seeks, and it could do so by filing its promised permit application­
promises which it serially breaks. By this failure-for reasons known only to 
itself-Pebble has created an environment of stress, anxiety and uncertainty in the 
Bristol Bay region. These were the reasons the people of Bristol Bay asked the 
EPA to get involved. From there, EPA listened to all stakeholders by traveling to 
the region and sitting down and listening to the people in the region. EPA should 
be commended and not criticized for the massive extent of its public process and 
involvement in the region and the lengths the agency went to in order to ensure 
public involvement. I believe the Cohen report largely under-represents and 
wrongfully downplays EPA's process. 

From the perspective of the real stakeholders, EPA went in and asked them what 
they thought. They did not tell the residents what to believe. They listened to the 
people and worked to respect elders, local knowledge, the history and the region. 
Neither Pebble nor the State have acted this way. In the end, then, the Cohen report 
completely misrepresents the work of the EPA. The Cohen report, instead, creates 
a conspiracy based on a few cherry picked emails, rather than truly evaluating the 
perspectives and wishes of the people of Bristol Bay. 

• To your knowledge, was any additional information omitted.fi'om the report 
that wouldfiirther inform an evaluation of the issue? (f so, what information 
was absent? 

Not only docs the Cohen Report misrepresent EPA's actions, the report is missing 
critical information to help readers judge even its own credibility, much less judge 
EPA's actions. For example, the report is missing critical information such as: (I) 
more complete background information as to why the residents of Bristol Bay 
asked the EPA to get involved, including background on Pebble's close 
relationship with the State of Alaska and the state's refusal to listen to local 
concerns and the decade of promises made by the mining company that mine 
permitting was forthcoming and the uncertainty engendered by Pebble's 

Enclosure 1: Halford Questions for the Record Page 10 



143 

obfuscation surrounding its permitting timeline; (2) a more complete description of 
EPA's extraordinarily comprehensive and inclusive public process that 
accompanied every stage of the agency's review and included multiple visits to the 
region to listen to the local people and our concerns; and (3) a more complete 
description of EPA's extensive record of scientific information compiled that 
supports the agency's proposed decision and fully explains the basis for the 
proposed 404( c) restrictions. 

In addition to these missing pieces, it is the Cohen Report that lacks transparency, 
peer review, and public process. For example, the report fails to disclose names 
and affiliations of the original200-300 people Cohen allegedly solicited to 
participate in the review, any information about the names and content of the 
alleged 60 interviews, what information was drawn from them, whose comments 
and perspectives were incorporated into the Report, and whose comments and 
perspectives were excluded from the Report. The Report did not subject interview 
questions and methodologies used in the review to public input or comment, no 
drafts of the Report were put forth for public or stakeholder review before 
finalized, and before it was finalized the report was not subjected to peer review. 

In my personal experience, including my connections with many people in the 
Bristol Bay region, I have not heard of a single individual from the region who 
participated in the Cohen Report review. This suggests an extremely biased 
review that omits important information and differing viewpoints from inclusion in 
the Report. 

• Do you agree with the Report's characterization ofEPA 's activity? If no, 
why? 

I do not agree with the Report's characterization of EPA's activity as "unfair." 
First and foremost, EPA's activity and the unprecedented level of public 
participation and process that corresponded with the agency's activity was 
extremely fair, inclusive, and thorough. As described throughout my response 
here, EPA's science has been through rigorous peer reviews to the satisfaction of 
all peer reviewers, its process has been open and transparent, and its authority to 
invoke 404(c) has been upheld in court. 

I cannot agree with the Cohen Report's characterization as "unfair," moreover, 
because the Report uses the term without definition to what is "fair" or "unfair" 
and fails to usc an objective, measurable standard by which to judge the EPA's 
actions. The Report does not purport to determine whether EPA's actions are legal 
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or not legal or whether the agency is meeting its statutory duties under the Clean 
Water Act. The agency is indeed acting with full statutory authority and has gone 
above and beyond the requirements for public process. The Cohen Report dodges 
an objective standard to measure EPA's actions and instead develops its own 
subjective criteria of "fairness," a criteria that is informed by a complete lack of 
public process and transparency, selected interviews, and biased responses. 

As articulated above in the discussion of Pebble's failure to apply for permits there 
is a sentiment in Alaska and Bristol Bay, in particular, that it is Pebble who has 
been "unfair." Whereas Pebble has long ignored the wishes of Bristol Bay 
residents and stakeholders, from the beginning EPA has been open and transparent 
in their process. Starting in February of 2011, after Dennis McLerran announced 
the Watershed Assessment Process, EPA promptly scheduled meetings throughout 
Bristol Bay to discuss with Bristol Bay residents the goals and intentions of the 
Watershed Assessment. 

Following the release of the first draft of the Watershed Assessment, EPA then 
conducted meetings in Bristol Bay, Anchorage, and Seattle. The same is true 
following the release of the Proposed Determination. All told they held at least 18 
meetings in over a dozen Bristol Bay communities. Just as EPA worked to create 
opportunities to talk to the public and listen to public comment in different venues, 
EPA also made the effort to reach out to Pebble and maintain an open dialogue 
with them. For example, on February 7, 2011, Regional Administrator Dennis 
McLerran wrote to the Pebble Partnership hoping to open a dialogue about 
analyzing the impacts oflarge-scale development on water quality and the salmon 
fisheries of Bristol Bay. 

In particular, EPA quested information from Pebble's Environmental Baseline 
Data, hoping that could inform the discussion and evaluation. Pebble, despite 
"expressing a willingness to share baseline data," Pebble did not respond with the 
requested information. Further, the Regional Administrator wrote, "we invite you 
PLP's review of documents and your participation at meetings to ensure that our 
assessment yields a result that is high quality, scientifically sound and includes 
effective consideration ofyour input." Despite participating in the process, as EPA 
requested however, in subsequent comments to EPA on the W atcrshed 
Assessment, proceeded to critique EPA for not evaluating Pebble's data. 28 Further, 
it is my understanding that in addition to opportunities to engage the Watershed 

"Page 9 and 18 
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Assessment process, EPA met with Pebble at least 60 times and ultimately never 
denied a meeting quested to Pebble.29 

In addition to public information and comment meetings, EPA also held multiple 
public comment periods on both the Watershed Assessment and the Proposed 
Determination. During those comment periods, EPA worked with Pebble and the 
State of Alaska, each time extending the length of the comment periods at their 
request. For the Watershed Assessment, EPA held two separate comment periods. 
In total, those comment periods generated over 1.1 million comments.3° Further, 
an additional670,000 comments were submitted in response to EPA's Proposed 
Determination. 

Analysis of those comments shows that Bristol Bay residents, Alaskans, and 
Americans overwhelmingly supported the work that EPA was undertaking and 
supported protecting Bristol Bay from the threats posed by the Pebble Mine. 
During the second comment period, over 73% of comments supported EPA. More 
specifically, over 84% of Alaska comments and over 98% of Bristol Bay 
comments supported EPA's work in Bristol Bay. And, on the over 99% of 
comments on the Proposed Determination support EPA's work in Bristol Bay. 
EPA's work in Bristol Bay is supported by local residents, Native Corporations, 
100 commercial fishing groups and companies, over l 000 sportfishing and hunting 
groups and businesses, 59% of all Alaskans, the National Council of Churches and 
many other organizations. Ten sitting United States Senators and thirteen 
Congressmen and women have also gone on record supporting the science of the 
Watershed Assessment and urging protective action. 

In addition to public support, EPA also has clear authority to utilize its 404( c) 
authority in this case. A recent DC Circuit Court Decision in Mingo Logan Coal 
Company v. USEPA found in favor ofUSEPA regarding its authority to prohibit, 
restrict or deny an area for specification "whenever" it determines that a discharge 
will have an "unacceptable adverse effect" on identified environmental rcsourccs. 31 

The court notes, "Section 404 imposes no temporal limit on the Administrator's 
authority to withdraw the Corps's specification but instead expressly empowers 

29 h!:!.rr_:l_L!~ehill.com/blogs/congn;ss:-blogienergy~enviro~m~.DYf.~8944-pebblc-mine-still-a-t~reat-to-bristol-
Q::u'. Also, based on review of Pebble litigation documents, FO!A documents, online EPA administrator calendars, 
and State of Alaska Pebble Mine technical working group meetings, between 2003 and 2014 Pebble met 
individually with EPA over 60 times, including bi-weekly meetings from 2010-2014. Declaration of Richard B. 
Parkin, Pebble ll Docket No. 72 (Nov. 7, 2014); See e.g., Senior Managers Schedules, 
http://yosemite,~eQ<!.uoviopaiadmpress.n~t/Calendars (last visited Oct. 19, 2015). 
30 http://www2.epa.gov/bristolbay/public-involvement-bristol-bay-assessment 
31 Mingo Logan Coal Co. v. EPA, Case# 12-5150 at page 9 (D.C. Cir., April23, 2013). 
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him to prohibit, restrict or withdraw the specification "whenever" he makes a 
determination that the statutory "unacceptable adverse effect" will result. 32 

Using the expansive conjunction "whenever," the Congress made plain its intent 
to grant the Administrator authority to prohibit/deny/restrict/withdraw a 
specification at any time.33 

State of the Science/Peer Review 

In addition to overwhelming public transparency and public support, EPA also 
undertook a rigorous effort to ensure that they were putting forth the most 
comprehensive and detailed analysis possible. This included conducting an 
independent peer review of their own work. Through an outside consultant, a peer 
review committee was established, with members of that committee representing 
all topics covered in the Watershed Assessment- ranging from fisheries ecology to 
mining and engineering. 

Despite PLP's claims to the contrary, the peer review panel never called the 
science of the document into question. The peer reviewers did request more 
information and noted: 

This Assessment presents a "comprehensive overview of current 

conditions and establishes the global uniqueness of the area to salmon 

ecology." (Atkins) 

"The Assessment presents a well documented discussion of the fish 

and wildlife resources of the Nushagak and Kvichak River 

Watersheds, with more limited discussions on the remainder of the 

Bristol Bay watershed. " (Webber Scannell) 

"My point is that probable environmental consequences of mining 

activities are much greater than this report alludes to, given that 

consequences are likely, even if their magnitude is uncertain." 

(Daub! e) 

"Make no mistake we cannot have both mining and productive salmon 

stocks in the Bristol Bay watershed. .. As a result of the mining 

"!d., citing 33 U.S.C. § l344(c) (emphasis added). 
33 !d. 
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operation, the government will be saddled with a I 000 years (at 

minimum) of monitoring and maintenance of this closed site. " (Stein) 

Further, as of the release of the Second Draft of the Watershed Assessment, in 
April of 20 l3 over 300 internationally-recognized scientists have signed a 
collective letter validating the work of the EPA, and expressing deep concerns 
about the prospects oflarge-scale mining in the Bristol Bay Watershed.34 

• Please provide any other comments you have on the substance of the report, 
and hovv it was presented at the hearing. 

Q: During the hearing, some members described the various exploration wells and 
other mining activities that have been, or are being, conducted by Pebble 
Partnership. Mr. Collier attempted to justify some or all of these activities by 
claiming State-owned land1· at the Pebble deposit have been designated solely for 
mining. 

What have you witnessed at these exploration sites? Are you aware()[ any 
on-the-ground cleanup or remediation efforts? If so, please describe them 
and the reasons why they are occurring. 

The last time I personally flew over the Pebble deposit area was late October 2015 
and there was no activity on the ground. On numerous overflights I haven't 
personally seen activity on the ground since 2013. And Pebble's labor affidavit 
filings with the State of Alaska state that they have not been active on the ground 
since September 2013.35 It also appears that that no remediation efforts have taken 
place on the ground since October 2013, when Pebble reclaimed a mere 0.18 acres 
for the entire year of2013 despite having disturbed much more ground.36 The most 
recent cleanup I have witnessed was the cleanup of Pebble's fuel dump at Big 
Wiggly Lake. 

I have also witnessed firsthand major problems with Pebble's exploratory drilling 
efforts and the mess left behind in sumps, pits, and on the tundra. For example, in 
September 2011 I witnessed a Pebble drill rig platform and silt fences pushed 

34 http :1/www .pcwtrusts.org/en/research-and -analysis/fact -sheets/20 13/04/26/ scientists-call-on-white-house-to­
r,rotect-bristol-bay-watershed-from-mining 
·

5 See Petition to DNR p. 13, submitted to the hearing record by Rep. Bonamici, transcript line 1668. 
3
" See Alaska DNR, Pebble Limited Partnership Reclamation Reports, 
h!!Q:l_!d_D_t?laska.gov!mlw/n1_Lrt~Qg~J_~rgemine/pebble/recJg_matiQn~reports/index.cftn (showing no reclamation report 
submitted for 2014 or 2015). See specifically, 2013 Reclamation Report p. 6 (showing the acreage reclaimed and 
that zero acres were to be reclaimed in 2014). 
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down into the tundra and grey water from drilling muds and operation running off 
onto the tundra and waters adjacent to an anadromous stream. In October 2011 I 
witnessed excavated sumps overflowing with drilling muds, fluids, additives, and 
drill cuttings that were later filled with soil and left behind to potentially generate 
acid drainage in the future. In September 2009, I witnessed Pebble employees 
pumping water containing drilling muds and fluids out of sumps and deposited 
onto upland tundra. And in September 2012, I witnessed uncapped well holes 
from years past that were not properly plugged causing artesian flow and 
groundwater and minerals leaching on the site. 37 I have pictures of all of these 
events, which should already be in the record. 

• Please provide comments on Mr. Collier's characterization of the land 
designations in the lease area. 

Mr. Collier's characterization of the land designations in the region of Pebble's 
mineral claims as solely for mining is wrong, only part of the story, and 
misleading. 

First, the State of Alaska emphasized the fisheries and related benefits of the lands 
near the Pebble deposit when selecting those lands under the Statehood Act. 38 This 
is shown in, among other historical documents, the State of Alaska Land Selection 
Program State Lands to be Conveyed by Congress (May 15, I 978), where the 
state concluded that the primary values listed for the selection of the lands in "Unit 
23," which includes the Pebble deposit, focused on fisheries, recreation, access and 
consistent ownership patterns ahead of mineral potential. 

Second, once the State of Alaska selected the lands containing the Pebble deposit, 
it placed Mineral Closure Order 393 on part of the region, thus closing even to 
mineral staking about 214,000 acres ofland along the corridors of 64 streams 
important for the spawning and rearing of salmon. 

Third, the Bristol Bay Area Plans have noted the importance of the land overlying 
the Pebble deposit for salmon rearing and spawning habitat. 

Q: The Pebble Partnership often claims that EPA cannot accurately evaluate the 
environmental impacts the Pebble Mine may have on Bristol Bay because no 
permit has been filed and no detailed mining documents or plans have been 

37 See Questions for the Record from Wayne Nastri to the Committee on Science, Space, and Technology (Sept. 17, 

2013) (providing descriptions and photos of on-going hann from Pebble's exploration activities). 
38 Sec Pebble I, EPA's Opposition to Motions for Preliminary Injunction, dkt. 188 (Aug. 18, 2014), p. 29-30. 
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submittedfor consideration by EPA or other involved parties. However, a report 
.filed by Northern Dynasty Minerals, the parent company of the Pebble 
Partnership, with the Securities and Exchange Commission in 2011 appears to 
include such detailed plans. This report, known as the "Wardrop Report" was 
characterized at the hearing by Mr. Collier as merely a description of the mineral 
deposit, and not a plan for how those minerals could be mined. 

• is this characterization accurate? Jfnot, how would you correct the 
statements made by Mr. Collier during the hearing? 

No this characterization is not accurate. Simply put, the Wardrop report contains a 
great deal of detail from describing the nature of the deposit, down to details such 
as the geochemical make up of the deposit, potential tailings locations, and mining 
infrastructure. 

Throughout this process Pebble has been quick to criticize EPA for evaluating 

mining in Bristol Bay without having a formal mining permit to review. However, 

that argument is flawed on a number of levels. 

There is a well-established plan for the Pebble mine. The EPA based its mining 

scenario on the Pebble Limited Partnership's (PLP) own documents. For example, 

it relied on PLP's fillings with the Securities and Exchange Commission. The 

mining scenarios detailed in the Wardrop Report, released in 20 II, are described 

by PLP as "economically viable, technically feasible, and permittable."39 How can 

the EPA's scenario be a "fantasy" when it relies on the very same document that 

PLP produced and called "feasible and permittable" in its legal filings with other 

state and federal agencies? 

EPA also relied on permits PLP filed with the State of Alaska, notably Northern 

Dynasty Minerals applications for water rights reservations submitted to the 
Alaska Department of Natural Resources (DNR) in 2006.40 These applications and 

reports provide hundreds of pages of information, maps, and descriptions of the 

Pebble mine. The applications specify the location of the Pebble Deposit and the 

39 Northern Dynasty Minerals. Press Release: Northern Dynasty Receives Positive Preliminary Assessment 
Technical Report for Globally Significant Pebble Copper-Gold-Molybdenum Project in Southwest Alaska. February 
23, 2011. http://www .northerndynastymincra1s.com/ndm/NewsRe1cases.asp?ReportlD~595724 
40 DNR, Mining, Land & Water (website), Pebble Project-Water Rights ApplicatiQ_ti!;, C9!11PJete_Wl1!<LR_ig_ht§ 

,A._QQlication~g~QmiH_~_.~Qfl:J:t~rn__Qy_n~sty Mincs-tJ.D~:• http://dnr.alaska.gov/mlw/mining/largemine/pcbblc/watcr­
right-apps1index.cfm (last visited July 10, 2012). 
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overall mine plans and infrastructure including the location of the proposed open 

pit, two proposed tailings storage facilities, water treatment facility, drainage 

ditches, transportation and road corridor, deep water port, and water transmission 

routes.41 

During the peer review process, peer reviewers with long experience in mining and 
mine permitting had the following to say about EPA's mine scenario: 

"The hypothetical mine scenario initially appeared realistic and 

useful in terms of potential project scope .... My point is that 

probable environmental consequences of mining activities are much 

greater than this report alludes to, given that consequences arejij(§]y_,_ 

even if their magnitude is "uncertain."- Dennis Dauble 

"Assumptions about the location and operation of the mine seemed 

reasonable and the authors clearly articulated limitations of available 

data and other information concerning the mine's location and 

operation ... Inclusion ofexperiencesji·om other mining operations 

was also helpful in understanding the conclusions about potential 

impacts of the mine and its operation over time."- Gordon Reeves 

"The potential risks and impacts are fairly and succinctly stated. 

Given the extremely long-term nature of the projected Pebble project, 

and the irreversible changes which would be imposed to the region, 

the rish seem, if anything, understated ... This Assessment is thus 

inadequate in terms of considering potential broader consequences 

for the Bristol Bay watershed system. " Charles Wesley Slaughter 

In addition to comments and review from the peer review committee regarding the 
mining scenario evaluated in the Watershed Assessment, in a comment dated June 
13, 2013, mining expert David Chambers from the Center for Science and Public 
Participation, reviewed this common critique of those critical of the Assessment is 
that it does not consider a final mine scenario as proposed by the mining 
proponent. He noted that the argument for waiting for an actual mine proposal has 
several fundamental flaws: 

41 Northern Dynasty Mines, Inc., Application for Water Rights South Fork Koktuli River, LAS 25871 (July 7, 2006), 
available at http://dnr.alaska.gov/mlw/mining/largcmine/pcbblc/watcr-right-apps/index.cfm. 

Enclosure 1: Halford Questions/or the Record Page 18 



151 

First, it presupposes that an EIS for a mine will provide a detailed analysis of the 
potential impacts of this type of mining on the region. Contrary to Pebble's 
arguments, a mine plan submitted and reviewed during the An EIS is not designed 
to provide this level of analysis. EPA's work is exhaustive in that it analyzes the 
broad impacts of mining upon the region, more so than would a site-specific 
proposal. 

Second, throughout this process, Pebble has promised it would use 'modem mining 
technology,' as means to prevent accidents and meet permit requirements. 
Chambers argued that throughout the 40+ year history of EIS analyses there has 
never been a mine that has gone through the permitting process and not promised 
anything but a perfect track record and that mitigation measures will work. These 
EIS related analyses often prove to be wrong, Chambers explained. 

For example, in their response to the Watershed Assessment, then consultant for 
Northern Dynasty Minerals, Tom Collier highlighted the Mount Polley mine in 
British Columbia as a prime example of a mine 'with proven track records, of 
sustainable low impact operations adjacent to important fisheries habitat in the 
Fraser River drainage."42 Collier insists that EPA should have reviewed more 
carefully mines such as Mount Polley as it is more appropriately comparative. In 
the end, perhaps this statement was prescient, given the failure of the Mount Polley 
tailings dam on August 4, 2014 in which a tailings dam breached releasing 10 
million cubic meters of water and 4.5 million cubic meters into downstream and 
adjacent water ways. This has been called by many as one of the largest 
environmental disasters in Canadian history.43 In the end, Pebble critiqued EPA for 
not considering more appropriate examples of modern mining technology but that 
argument failed with the breach of the Mount Polley tailings dam. 

More importantly, while Pebble presses EPA on lack of a final mine plan, 
Chambers argued that in the history of mining, plans submitted during permitting 
are rarely the final mine design. Indeed those final designs are hardly known until 
the mine is near closure. Mine plans proposed during the NEP A process, instead 
detail the initial mine, not the final build out accessing the total mineral resource. 
EPA, instead, looks at multiple mining scenarios from small at .25 billion tons, to 
large at 6.5 billion tons. However, even that larger size docs not cover the full 
known size ofthe material resource at 10.78 billion tons. 

42 Northern Dynasty Minerals. '"Comments on "An Assessment of Potential Mining Impacts on Salmon Ecosystems 
Bristol Bay, Alaska." July 23,2012. Page 12. 
43 ~:&g_q_cl!__Q[_If!ili!JKLf!2n£LR£,'f.ll/t.y_Ln __ ~L_~uxr;_~t__li!}~'-iEQ!Pri£!rl!:?Ll2i!iq_5_.Jfrj!LAfQ<}ertL(fmi!(!ifLnJJf5~9rJ::_::·. Australian 
Mine Safety Journal. 12 August 2014. 
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Based on his experience in the mining industry, Chambers explained that over the 
course of life for a mine, the mine will undergo multiple changes. They ultimately 
always apply for new or revised permits, with revised plans. Therefore, in the case 
of Pebble, a plan submitted during the NEPA process would be "less detailed in 
analyzing and predicting long term impacts to non-mining resources in Bristol Bay 
than the ecological risk assessment framework of the Bristol Bay Watershed 
Assessment." Put another way, Pebble's critique of EPA for failing to review a 
EIS-based plan for the mine is flawed because that plan would also be far from 
final and in many ways would be less detailed than the Watershed Assessment. 

What is most important here is not the final mine plan, but a true understanding of 
the nature of the deposit, its location, its geochemical make up, proximity to 
ground and surface water resources and more. All of these points are clearly 
detailed in Pebble's Wardrop Report, as well as the Environmental Baseline 
Documents released by Pebble in February of2012 and utilized by EPA in the 
Watershed Assessment. 

• To your knowledge, how has the Pebble Partnership used the Wardrop 
Report to date? 

To my knowledge the Pebble Partnership, and more specifically Northern Dynasty 
Minerals, the sole owner of the Pebble Partnership, has used the Wardrop Report to 
conduct outreach to potential investors, speak to the public, and broadly explain 
plans for mining of the pebble deposit. In their annual presentations, based on 
information in the Wardrop report, Pebble continues to underscore the mine as 
"economically viable, technically feasible, and permittable." 

When coupled with the data presented in Pebble's Environmental Baseline 
Documents, the Wardrop report puts forth a very clear picture of the scope, 
technologies, and impacts of mining the Pebble deposit. If Pebble has different 
approaches to mining the deposit, then they should pull these plans from their 
public presentations and withdraw their water rights applications from the State of 
Alaska. 

What does the Wardrop Report tell us about the status of the Pebble deposit 
itself? 

The Wardrop Report provides a great amount of detail on the nature and status of 
the deposit. The report catalogues all available in formation regarding exploratory 
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drilling, tracing out the size and scope of the deposit. Most importantly the 
Wardrop report details the status of the mineral resources of the deposit. For 
example, Section 17, presents the mineral resource and reserve mineral estimates 
in great detail. In doing so, it presents the percentage of known mineral resources 
as well as other estimated areas of mineral opportunity. The discussions of the 
mineral resources in the Wardrop Report not only outline the degree of mineral 
resources, but the location, range, and depth of the deposit, clearly outlining the 
potential size and scope of the mine. Building on that information, the Wardrop 
Report outlines proposed mining schedules and benchmarks at 25, 45, and 78 
years. Following those schedules, Northern Dynasty is able estimate costs for 
mining the deposit and the potential value of the resource. 

All told, the Wardrop Report outlines access roads, power production options, 
processing options and locations, tailings facilities, the size of those tailings 
facilities over time, and more. All of which, again provides more than enough 
information for EPA to conduct a thorough review of potential impacts from 
mining in the Bristol Bay watershed. 

What information does the Wardrop Report provide about any potential 
mine that may be built in the region, or, what impacts any potential mine 
may have on the region? 

Again, the Wardrop Report provides a great deal of information about the 
development of the Pebble Mine. As noted, the Wardrop Report not outlines access 
roads, power production options, processing options and locations, tailings 
facilities, and the size of those tailings facilities over time, it also provides basic 
information about jobs, the value of the deposit over time, mining rates and 
therefore estimated profits. The Wardrop Report also provides basic information 
about other potential deposits in the area, especially adjacent to the Pebble deposit. 

However, the Wardrop Report does not provide a risk assessment or full evaluation 
of impacts any potential mine may have on the region. At a minimum, the Wardrop 
Report does discuss water management and some opportunities for mitigation. 
However, as the Wardrop Report is a document primarily used to educate potential 
investors on the project, it does not provide the analysis of a risk assessment. This 
in turn, is where EPA's work filled out the picture for all stakeholders. 

Conclusion 
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In the end, Pebble can complain about issues of "fairness" from the Environmental 
Protection Agency, as they seek to override the people of Western Alaska. They 
can create a conspiracy around the EPA's work based on a few cherry picked 
quotes from emails from low-level EPA staff. Ultimately, it is Pebble who has 
acted unfairly to the people of Bristol Bay for a decade. Unlike EPA, Pebble has 
never listened to the people of Bristol Bay. As far back as 2008, the former CEO of 
Anglo American Mining Company told Fast Company Magazine that they would 
not build a mine, Pebble in particular, if they were 'not wanted. ' 44 This was a 
common early claim by Pebble. In reality, though, they have never listened to the 
people of Bristol Bay who have expressed their opposition to this project for over a 
decade. 

No plan can change that this deposit is in two drainages of the Bristol Bay 
headwaters, that it is a sulfide mineral deposit with potential for acid mine 
drainage, and has to be huge to support a hundred mile remote transportation 
corridor, deep water port, pipelines, power, and infrastructure. The facts of this 
mine cannot change. Pebble can argue that they are not being treated fairly. They 
can claim that they might build a smaller mine. Ultimately, those are false and 
misleading claims, as is their perception of fairness. 

44 http://www< fas tcomJ2<_!~9JIILlQ:l2 481/anglo-american%E2 %8 0%99~.:_Q_d?_tQ1:~~9ntrovcrsy-\Vildl i fc-vs­

mineral-rjf_h_~~ 
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HOUSE COMMITTEE ON SCIENCE, SPACE, & TECHNOLOGY 

"EPA's Predetermined Efforts to Block the Pebble Mine" 
Hearing on November 5, 2015 

Transcript Corrections 

Transcript Line Transcript Correction 

1368 lty situation" should read "difficult situation" 
1380 "13-year-odl" · typo corrected to "13-year-old" 
1505 [video shown] Audio of the video should be added 

to the transcript 
1728-1731 Transcript omits quotation Place quotation marks around the 

marks around the paragraph following, as it is part of a letter 
contained in lines 1728- being read by Ms. Bonamici: "As 
I 73 1; however, this you are aware, this matter is in 
paragraph is a direct quote litigation in three separate lawsuits 
from the letter submitted to filed by Pebble against EPA in 
the record connection with EPA's assessments 

of the potential environmental 
effects of Pebble's proposed mine 
activities." 
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EXECUTIVE SUMMARY 

In fall 2014, I was approached by the Pebble Partnership ("Pebble Partnership" or the 

"Partnership") to review the actions of the United States Environmental Protection Agency 

("EPA") in connection with its evaluation of potential mining in southwest Alaska's Bristol Bay 

watershed. The Partnership holds mineral claims to lands owned by the State of Alaska in the 

headwaters of the Nushagak and Kvichak Rivers of the Bristol Bay watershed (the "Pebble 

Deposit Area'V This area contains one of the largest known undeveloped deposits of copper in 

the world, and the Pebble Partnership has been exploring the development of a mine there for 

more than a decade. ii The area is also home to one of the most prolific salmon nms in the 

worldiii The commercial salmon industry dominates the private sector economy of the Bristol 

Bay region, and Alaska Natives who reside there have maintained a salmon-centered culture and 

subsistence-based lifestyle for thousands of yearsi' In July 2014, EPA proposed substantial 

limits on development in the Pebble Deposit Area-' 

The Pebble Partnership has expressed the concern that EPA's decision-making process 

and proposed limits were unfair and wanted an objective party to examine those concerns. The 

Partnership asked me to review EPA's actions through the lens of how Cabinet-level agencies 

make decisions on important public policy questions, given my experience in the Legislative and 

Executive branches of government. I agreed to unde1take a review of EPA's actions, assisted by 

my staff at The Cohen Group and the law firm DLA Piper LLP. I advised the Partnership that I 

would not review whether a mine should be built; such a detennination would require 

engineering and scientific expertise beyond my capabilities. Nor would I comment on the 

legality of EPA's actions; that is a question for the courts. But I did feel qualified to review the 
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process by which EPA assessed, and proposed restrictions to reduce, the environmental risks 

associated with potential mining in the Bristol Bay watershed.v1 

I undertook the review on conditions of complete independence. I would follow the facts 

wherever they might lead, and any conclusions would be mine alone. The Pebble Partnership 

would have no rights to edit or censor my views. The Partnership agreed to this and to 

compensate my firm and DLA Piper according to commercially standard terms. No portion of 

our compensation was contingent upon the result of the review or the content of the report. vii 

To produce the most thorough and balanced review, we interviewed more than 60 people, 

including three former EPA administrators. The people interviewed represented all points of 

view on EPA's actions. (EPA declined my request to make current personnel available for 

interviews.) We reviewed thousands of documents from EPA, other federal agencies, the State 

of Alaska, Congressional committees, the Pebble Partnership, and other sources. My team also 

visited the Pebble Deposit Area to observe the Bristol Bay watershed.viii 

The decision about whether mining should occur in this area, as well as the process of 

making such a decision, has been highly controversial and has generated intense passions on all 

sides. The controversy has prompted an Inspector General's investigation, Congressional 

hearings, and litigation.'' 

A. Background Facts 

The question of the appropriate process to make a determination to permit, limit, or ban 

development is at the heart of this review. EPA elected to proceed under Section 404( c) of the 

Clean Water Act to limit development within the Pebble Deposit Area.' EPA undertook its 

Section 404( c) action before the Partnership filed a permit application, but after EPA had 

conducted an assessment of the potential effects of mining in the region, principally on fish.xi 
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The State of Alaska and the Pebble Partnership have argued that EPA should have used the 

process that is customarily employed when assessing the effects of potential development; that 

is, the permit application process.'ii 

Congress passed the Clean Water Act in 1972 to "restore and maintain the chemical, 

physical, and biological integrity of the Nation's waters."xiii Under the Act, if a development 

would result in the discharge of dredged or fill materials in the nation's waters (as would be the 

case here), the developer must first receive a pe1mit from the U.S. Army Corps of Engineers (the 

"Corps").xiv The Corps evaluates a pennit application (proposing a specific mine with specific 

control and mitigation measures) using guidelines it developed in conjunction with EPA and 

complies with the National Environmental Policy Act ("NEPA") and regulations developed by 

the Council on Environmental Quality. xv NEP A mandates that the Corps coordinate with EPA 

and other interested agencies, prepare an environmental assessment, consider an array of public 

interest factors and the beneficial effects of the proposed project, assess mitigation plans, and 

evaluate altemativcs.xvi The Corps then either issues a permit and imposes conditions or denies 

the permit application.xvii We refer to this as the "Permit!NEPA Process." The Permit!NEPA 

Process has been widely endorsed by environmental groups, including the Natural Resources 

Defense Council. x;·iii 

Section 404(c) authorizes EPA to "prohibit the specification (including the withdrawal of 

specification) of any defined area as a disposal site ... whenever [the Administrator] determines 

... that the discharge of such materials into such area will have an unacceptable adverse effect" 

on the environment.'ix EPA may act under Section 404(c) whenever it has "reason to believe" 

based on available information that "'an unacceptable adverse effect' could result from the 

specification or usc for specification of a defined area for the disposal of dredged or fill 
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material[.]"xx Regulations promulgated by EPA in 1979 allow it to initiate a process to deny or 

restrict the use of an area for the disposal of dredged or fill material before a project proponent 

has submitted a permit application."' 

The decision regarding which process to use-the Pennit/NEP A Process or the 

preemptive Section 404( c) process-has been a focal point of this controversy. Since passage of 

the Clean Water Act, EPA has exercised its authority under Section 404( c) thirteen times, in each 

case relying on a permit application that had already been filed. xxii As an internal EPA document 

reveals, a truly preemptive Section 404(c) action had "[n]ever been done before in the history of 

the [Clean Water Act]."xxiii 

Since the early 2000s, EPA has communicated with a variety of stakeholders who hold a 

wide range of views concerning mining in the Bristol Bay watershed and the potential 

development of a Pebble mine.""'iv Support for EPA's actions centers on concerns about the 

environmental impacts of mining and the perceived incompatibility of large-scale mining with 

the maintenance of a healthy ecosystem and salmon fishery and the preservation of the area 

residents' way oflife."' Opposition to EPA's actions is based largely on the potential economic 

benefits mining may yield for the region, basic "due process" and sovereignty considerations, 

and the Partnership's belief that mining can occur in the Pebble Deposit Area without harming 

the salmon fishery. xxvi 

In May, 2010, six federally-recognized tribes from the Bristol Bay watershed asked EPA 

to invoke Section 404( c) to protect the region from metallic sulfide mining, including a potential 

Pebble mine.xxvii In the following months, others urged EPA to take action under Section 404(c), 

noting the cultural, ecological, and economic importance of the watershed and the magnitude of 

a potential Pebble mine.xxviii The State of Alaska, the Pebble Partnership, certain tribes, and 
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other stakeholders opposed the request that EPA preemptively apply Section 404(c), questioning 

the timing of and EPA's authority for such action and urging EPA to allow the Permit/NEPA 

Process to take place. xxix 

On February 7, 2011, EPA announced its plan to conduct an assessment of the Bristol 

Bay watershed (the "BBW A") to detenninc the significance of its ecological resources and 

evaluate the potential effects of large-scale mining development."x EPA invited various federal 

agencies to participate in the BBW A.xxXI The Corps declined to participate in order to maintain 

its independence in any subsequent Permit!NEPA Process.xxxii The State of Alaska participated 

in EPA's assessment while also registering its objection to the process.xxxii• With EPA's 

assurance that it was not using the BBWA to make a decision under Section 404(c), the Pebble 

Partnership also participated in the assessment notwithstanding its objection to the study. xxxt' 

To conduct the BBWA in the absence of any permit application, EPA made assumptions 

about potential mine operations in the Pebble Deposit Area and created hypothetical mine 

scenarios based largely on a preliminary economic analysis prepared for the Pebble 

Partnership."" Over the course of three years, EPA prepared and issued two BBWA drafts for 

public comment and peer rcview.xxxvi The considerable public participation in response to the 

BBW A drafts reflected a wide diversity of opinion as to the quality and comprehensiveness of 

the BBW A.xxxvii Environmental non-governmental organizations, commercial fishermen, many 

Alaska Native tribes and tribal organizations, and some state legislators commended EPA on its 

effort and praised the scientific rigor of the BBWA drafts.xxxviii The State of Alaska, the Pebble 

Partnership, and other Alaska Native tribes and interested parties identified technical and legal 

issues they believed undermined the validity of the BBWA, including reliance on hypothetical 
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mine scenarios and failure to consider mitigation strategies to compensate for the loss of wetland 

habitat caused by mine development.xxxix 

Some peer reviewers raised concerns about the use of hypothetical mine scenarios in the 

BBW A-noting that this approach limited the utility of the study in such a way that the 

assessment might not "provide risk decision-makers with suHicient information upon which to 

make long-term project dccisions"-and about the aforementioned failure to address mitigation.'1 

EPA defended its work, asserting that "all mining plans are hypothetical" and that analyzing 

efforts to mitigate adverse effects "would be addressed through a regulatory process that is 

beyond the scope of this assessment."'li 

EPA published the final BBWA on January 21, 2014.'1i1 EPA stated that the BBWA was 

not designed to duplicate or replace the Permit/NEPA Process and acknowledged that certain 

analyses were not undertaken in the BBW A that would occur during the Permit/NEP A 

Proccss.'11 ii Among the most significant gaps was that the BBW A employed hypothetical 

assumptions as to mine operation and mitigation rather than considering the techniques a 

developer would propose in an actual permit applicationxliv EPA nevertheless expressed 

confidence that its analyses were conservative and that compensatory mitigation techniques were 

unlikely to offset impacts of the nature described in the BBW A. xlv 

Based on the BBW A, EPA issued its notice of intent to proceed under Section 404( c) on 

Febmary 28, 2014.'1vi EPA gave the Corps, the State of Alaska, and the Pebble Partnership 

60 days to submit information to demonstrate that no unacceptable adverse effects to aquatic 

resources would result from any associated mining discharges.'Ivit The Corps declined to provide 

substantive comments on the ground that there was no pending permit application.'1viii The State 

of Alaska and the Pebble Partnership reiterated their respective positions that the Section 404( c) 
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action was premature and that the BBW A was f1awed. xlix Their response letters did not persuade 

EPA to change course, and EPA moved forward with its Section 404(c) action-' 

On July 18, 2014, EPA Region 10 issued a Proposed Determination relating to 

development in the Pebble Deposit Area.1' EPA premised its regulatory action on a hypothetical 

scenario assessed in the BBW Alii EPA proposed restrictions based on its conclusion that an 

"unacceptable adverse effect on fishery areas" would result from development that would cause 

estimated losses of habitat greater than those associated with the hypothetical 0.25 billion-ton 

mine it evaluated in the BBWA.1
iii Since that time, litigation has ensued, and there is currently 

an injunction in place temporarily prohibiting EPA from further proceedings.1
iv 

B. Observations and Conclusion 

Over the course of this review, I have arrived at a number of observations, including: 

• The issue of whether mining should occur in the Bristol Bay watershed is of the 
utmost importance to the State of Alaska's environment, economy, people, and fish 
and wildlife; 

To date, the Pebble Partnership has not submitted a pc1mit application. Thus, EPA 
relied on hypothetical scenarios rather than the characteristics of a mine as it was 
actually planned to be built and maintained; 

EPA failed to address important considerations that would be included in the 
NEP A/Permit Process, including meaningful participation by other state and federal 
government agencies, mitigation and controls as proposed by the developer, and an 
array of public interest factors; 

• The Permit/NEPA Process has been used for decades and has been widely endorsed 
by environmental groups; 

EPA relied upon the BBWA in its Proposed Determination but acknowledged that 
there were significant gaps in its assessment and that it was not designed to duplicate 
or replace the Permit/NEP A Process; and 

• EPA's unprecedented, preemptive use of Section 404(c) inhibited the involvement of 
two key participants: the Corps and the State of Alaska.1v 

ES-7 



166 

These observations have informed my conclusion that that EPA's application of Section 

404(c) prior to the filing of a penni! application was not fair to all stakeholders-"' I find that: 

The fairest and most appropriate process to evaluate possible 
development in the Pebble Deposit Area would use the 
established regulatory Permit/NEPA Process to assess a mine 
permit application, rather than using an assessment based 
upon the hypothetical mining scenarios described in the 
BBW A as the basis for imposing potentially prohibitive 
restrictions on future mines.1

'" 

The Permit:/NEPA Process is more comprehensive than the preemptive Section 404(c) process 

employed here. EPA conceded in comments to peer reviewers that there were gaps in its 

assessment that would be addressed during a Permit/NEP A Process1
'"; 

While I recognize EPA's authority to initiate Section 404(c) actions, here EPA 

acknowledged it did so in an unprecedented manner. EPA's use of Section 404(c) before a 

permit filing compounded the shortcomings of the BBW A noted by several peer reviewers, the 

State of Alaska, and the Pebble Partnership: the use of hypothetical assumptions that may or 

may not accurately or fairly represent an actual project; and the failure to take into account 

mitigation and control techniques a developer might propose1
;' 

An environmental impact assessment is bound to provide more accurate information if it 

assumes that the mine will be built in accordance with the developer's plans, rather than a 

hypothetical mine plan which even EPA acknowledges is likely to be different from a developer-

submitted plan. This project is too important, for all stakeholders, to pilot a new, untested 

decision-making process. The fairest approach is to use the well-established Permit!NEPA 

Process, and I can find no valid reason why that process was not usedh 

The statements and actions of EPA personnel observed during this review raise serious 

concerns as to whether EPA orchestrated the process to reach a predetermined outcome; had 

inappropriately close relationships with anti-mine advocates; and was candid about its decision-
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making process. I have not attempted to reach conclusions on these issues. First, any such 

findings would not affect my overarching conclusion about the process that should have been 

followed. Second, the record remains incomplete on these issues. EPA declined my requests to 

cooperate with this review, so I allow there may be benign explanations for these actions. There 

are also troubling gaps in the documents EPA has produced in response to Freedom of 

Information Act requests, including those said to be lost as a result of a computer crash and EPA 

personnel's use of personal email hi 

I believe the information unearthed to date merits the development of a complete record 

by those who have the subpoena power necessary to look at these questions more closely. 

Government oversight by the proper authorities must play an active role in ensuring that agencies 

do not engage in preordained decision-making. Thus, I urge the EPA's Inspector General and 

Congress to continue to explore these questions which might further illuminate EPA's motives 

and better determine whether EPA has met its core obligations of government service and 

accountability. 1
'ii 

It is my hope that the policymakers involved in charting the course of the Bristol Bay 

watershed's future find this report helpful. I have tried to describe the history of EPA's actions 

accurately and objectively. As we look to the future, I urge policymakcrs to consider requiring 

the usc of the Pennit/NEPA Process. This process, which entails compliance with NEPA and 

other regulatory requirements, an environmental impact statement, and input from EPA, other 

relevant agencies, and the State of Alaska, will supply the gaps in information which the BBW A 

left outstanding. This decision is too important to be made with anything less than the best and 

most comprehensive information available1
xiii 

ES-9 



168 

1 See Background Facts at Sections !!.D. I and Il.D.3. 

;; See id. at Sections !LA and 1!.0.3. 

iii See id. at Section II. A. 

iv See id. at Section II. C. 

v See id. at Section IX. 

vi See Independence and Methodology. 

vii See id. 

viii See id. 

ix See id. 

"See Backgrmmd Facts at Sections IV.A, IV.C, IV.E, and VIII. 

xi See id. at Sections Il.D.3, VII, and IX. 

xii See id. at Sections IX. C-D. 

xiii Clean Water Act§ lOl(a), 33 U.S.C.A. § 125l(a) (West 2015); see Background Facts at 
Section I.A. 

xiv See Background Facts at Section LB. 

xv See id. 

"i See id. 

xvii See id. 

xviii See id. 

xix 33 U.S.C.A. § 1344(c); see Background Facts at Section I. C. The full text of Section 404(c) 
provides that: 

The Administrator is authorized to prohibit the specification (including the 
withdrawal of specification) of any defined area as a disposal site, and he is 
authorized to deny or restrict the use of any defined area for specification 
(including the withdrawal of specification) as a disposal site, whenever he 
determines, after notice and opportunity for public hearings, that the discharge of 
such materials into such area will have an unacceptable adverse effect on 
municipal water supplies, shellfish beds and fishery areas (including spawning 
and breeding areas), wildlife, or recreational areas. Before making such 
determination, the Administrator shall consult with the Secretary. The 
Administrator shall set forth in writing and make public his findings and his 
reasons for making any determination under this subsection. 

xx 40 C.F.R. § 23l.3(a) (2010); see Background Facts at Section I. C. 

xxi See Background Facts at Section !.C. 
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xxii See id. Technically, in one of these cases, there was no penn it application, however EPA did 
rely on the pennit application of two adjacent and separately-owned parcels to make the 
detennination. EPA deemed the parcel to have the same characteristics as the other two 
properties and applied its Section 404(c) action to all three properties based on their coextensive 
characteristics. See Chronology of 404(c) Actions, EPA (Sept. 23, 2013), 
http://water.epa.gov/lawsregs/guidance/wetlands/404c.cfm. 

xxiii EPA, DISCUSSION MATRIX (Sept. 8, 2010), at I; see Background Facts at Section IV.E. 

xxiv See Background Facts at Section III. C. 

'''See id. at Sections Ill. D. IV.B, VI.A.2, and VI.B. 

xxvl See id. at Sections ITI.E, IV.B, VI.A.2, VI.B, and IX. C-D. 

,,,;,See id. at Section IV. B. 

'{xviii See id. 

xxix See id. 

xxx See Background Facts at Section V.B. 

xxxi See id. at Sections IV.D, IV.G, and V.B. 

xxxn See id. at Section V.B. 

xxxiii See id. 

xxx1v See id. 

'""See id. at Section VILA. 

xxxvi See Background Facts at Sections VI-VII. 

xxxvii See id. at Sections VI.A.2 and VI. B. 

xxxviit See id. 

xxxtx See id. 

xi EPA, RESPO!'.'SE TO PEER REVIEW COMMENTS ON THE MAY 2012 AND APRIL 2013 DRAFTS OF 
AN ASSESSMENT OF POTENTIAL MINING IMPACTS ON SALMON ECOSYSTEMS OF BRISTOL BAY 65-
66 (2014); see Background Facts at Section VI.A.3. 

xli EPA, RESPONSE TO PEER REVIEW COMMENTS ON TilE MAY 2012 AND APRIL 2013 DRAFTS OF 
AN ASSESSMENT OF POTENTIAL MlNING IMPACTS ON SALMON ECOSYSTEMS OF BRISTOL BAY 65-
66, 114-115 (2014); see Background Facts at Section VI.A.3. 

xlii See Background Facts at Section VII. 

xlili See id. at Section VII. A. 

xliv See id. 

'
1
' See id; see also id. at Section IX. 

xlvi See id. at Section VIII. 

'
1
'

11 See Background Facts at Sections VIII, VIII.B-C. 
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xlviii See id. at Section VIlLA. 

xlix See id. at Sections VIII.B-C. 

1 See id. at Section VIII.D. 
11 See id. at Section IX. 

hi See id. 

!iii See Background Facts at Section IX. 

liv See id. at Section X. E. 
1
" See Conclusion and Observations. 

!vi See id. 

!vii See id. 

lviii See id. 

lix See id. 

1
' See id. 

lxi See Conclusion and Observations. 

lxii See id. 

lxiii See id. 
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The full report can be found here: http://www.cohengroup.net/news/reports 



172 

DOCUMENTS SUBMITTED BY REPRESENTATIVE SUZANNE BONAMICI 

Stuyahok Litnited 

Ek\vok Natives Lin1ited 

Koliganek Natives Limited 

Via email and hand delivery to: 

Commissioner Mark Myers 
mark.myersCdJalaska.gov 

November 3, 2015 

Alaska Department of Natural Resources 
550 W. 7th. Avenue, Ste 1400, Anchorage, AK 99501 

Re: Petition to the State of Alaska for a Detailed Inspection and Reporting of Impacts 
Associated with the Pebble Limited Partnership's Multi-Year Hardrock 
Exploration and Reclamation at the Pebble Deposit (Permit No. 6118) 

Dear Commissioner Myers: 

The Pebble mineral deposit underlies land owned by the State of Alaska at the headwaters of one 
of the most abundant and sustainable wild salmon fisheries in the world. The wild salmon of 
Bristol Bay support the cultural, spiritual, and subsistence way of life of the residents of Bristol 
Bay. Alaska Native households in Bristol Bay are highly reliant on subsistence resources as 
sources of food. 1 In addition, subsistence resources and activities related to harvesting these 
resources play a major role in defining Alaska Native families and communities2 The fishery is 
also the foundation for the region's economy. The direct annual monetary value of the 
commercial fishery alone is $1.5 billion and it supports 14,000jobs3 Bristol Bay is also one of 
the world's preeminent sportfishing destinations, attracting anglers from around the globe who 
seek the region's beauty, remoteness, and phenomenal fishing, and provide jobs and annual 

1 Callaway, Don, A Statistical Description of the Affected Environment as lz Pertains to the Possible Development of 
the Pebble Mine-17 Communities in Bristol Ba}' (2012) at 2, 17, 
2 See id. at 17. 
3 Institute of Social and Economic Research at the University of Alaska, The Economic Importance of the Bristol 
Bay Salmon Industry (May 13, 2013) available at http::/www.iser.uaa.alaska.edu/Pub!ications/2013 04-
TheEconomicimportanceOffheBristolBaySalmonindustry.pdf 
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revenues in excess of $100 million. Subsistence conunercial and sportfishing are all wholly 
dependent on Bristol Bay's renewable fishery resource and the region's pristine habitat and 
waters. 

While no longer actively engaged in mineral exploration in the region, over the last three decades 
the Pebble Limited Partnership ("PLP") and its subsidiaries and predecessors have drilled 1,355 
holes totaling 1,042,218 feet (over 190 miles) of core holes in the Pebble deposit area4 This 
exploratory drilling, with some drillholes more than one mile deep, and associated staging 
activities have the potential to harm the abundant, pristine and critically important surface water 
and groundwater in the areas in which PLP' s exploration activity has occurred. 5 As the Alaska 
Supreme Court noted this year: "the hundreds of sumps [associated with PLP's exploration 
activities] containing toxic waste and chemically reactive material represent a continuing 
potential source of environmental harm .... "6 

To ensure the protection of Bristol Bay's waters and wild salmon fishery, the undersigned groups 
and individuals ("Petitioners") hereby petition the State of Alaska, Department of Natural 
Resources ("DNR") to direct PLP to undertake an investigation.7 As detailed below, it appears 
from past and recent field reports and investigations that many of PLP's wells may not have been 
properly plugged, reclamation and re-vegetation efforts have been unsuccessful in many 
locations, and potentially toxic drilling waters and muds from PLP's drilling activities may have 
been mishandled and thus may pose a serious yet unquantified threat to surface water and 
groundwater in the region. The people of Bristol Bay are entitled to know the extent of the 
problems and thus a thorough investigation of the exploration activities and risks is warranted. 
The State should also be concerned about the extent of potential problems at the Pebble 
exploration site because if PLP's financial situation requires them to abandon the Pebble project 
the expense of conducting the statutorily required reclamation will fall onto the State. As it 

4 Northern Dynasty Minerals Ltd., 2014 Technical Report on the Pebble Project, Southwest Alaska, USA (effective 
date Dec. 31, 2014), p.67 available at 
http://www.scdar.corn!DisplayCompanyDocuments.do''lang~EN&issuerNo=00003151 (date of filing Feb. 6, 2015) 
(also available on SEC website at: 
.h!!Q;;://www.scc.gov/ Archives/edgaridata/1164771/000 I 06299315000646/exhibit99-l .htm) [hereinafter "NOM 
2014 Technical Report""] (attached hereto as Exhibit A). Regardless of who actually did the work on the claims now 
held by PLP, the company, being the sole permittee, is responsible for reclamation of any activity undertaken on 
those claims. 
5 See Exhibit B for a map showing selected PLP boreholes with a depth greater than 5,000 feet. Some of these 
boreholes DNR has identified as problematic over the years, such as 8432, 8405, and 8420. Moreover, some of 
these drillholes are located less than I 00 feet from water bodies. 
6 Nunamta Aulukestai, eta/. v. State of Alaska, Dep't of Natural Res., No. S-14560/!4579, at 47 (Alaska 2015); see 
also id. at 46 ("there is the potential for environmental damage primarily through pollution of groundwater by the 
toxic waste that has been disposed of on the land and by acid rock drainage"). 
7 DNR already appears to be starting an investigation into the status ofPLP's reclamation. DNR took a good first 
step by requesting PLP provide a "[c]omplete catalog of drill holes and current site conditions for scheduling 
planned maintenance" in its most recent Field Monitoring Report. DNR, Field Monitoring Report-APMA 
A20146118 Pebble Limited Partnership, p. 15 (July 22, 2015), available at 
http://dnr.alaska.gov/ml w/mini ng/largemineipebbleifield-reports/pebble I 0122015 .pdf'pdf~pcbblc-july22. From the 
language of the action item, however, it is unclear precisely what DNR is asking ofPLP and in what timeframe, and 
as detailed below, in any event it is a subset of what petitioners seek here. Regardless, petitioners ask that whatever 
information DNR obtains from PLP through its action item be made publicly available. 
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stands now, PLP is exempt from preparing a reclamation plan and providing a security bond, 8 

and absent State action consistent with this petition, there is currently no mechanism in place to 
protect the State if PLP abandons the site. 

As described in this petition, Petitioners request that: (1) DNR require PLP to undertake studies 
of the reclamation status and potential threats posed by its exploration activities; (2) DNR require 
PLP to provide a detailed accounting of the present reclamation status and surface and ground 
water quality for all sites associated with PLP' s exploration activities between 1987 and today; 
and (3) DNR require PLP to present a plan, including cost estimates and work deadlines, for 
eliminating the threat posed by its exploration activities to water and wild salmon. 

Three factors add urgency to this request. First, as PLP, DNR, and others acknowledge, PLP's 
exploration activities have exposed to air and water ore that has the potential to generate acid, 
which can have significant impacts on land and water quality and the life it sustains. As 
explained below, the time fl·ame in which such acid can be generated is such that it may already 
be occurring from some ofPLP's earlier exploration activities. Even where acid generation is 
not yet occurring, the potential for it to occur as a result ofPLP's exploration activities is high 
and it is therefore critical that a timely effort be made to prevent such pollution in order to avoid 
the much more difficult challenge of redressing it after the fact. Second, PLP and its parent 
company, Northern Dynasty Minerals, are not currently engaged in exploration operations in 
Alaska and based on public information may be facing unusual financial liquidity constraints. 
Third, the reclamation costs for the already-existing exploration disturbances are a large 
unknown. Consequently, to avoid the risk that the State may have to cover the costs associated 
with assessing and reclaiming PLP's exploration activities if the company is financially unable to 
do so, it is important that DNR obtain the information and commitments sought by this petition 
in a timely manner. 

I. Petitioners 

Petitioners consist of groups and individuals who live, work, and recreate in the Bristol Bay 
region and have been concerned about PLP' s exploration efforts for more than ten years. 

United Tribes of Bristol Bay (''UTBB") is a tribally-chartered consortium in the Bristol Bay 
region of Southwest Alaska. UTBB acts as political subdivision of its member tribal 
governments who have been leading environmental justice work in Bristol Bay for decades. 
UTBB was founded in 2013 by six Bristol Bay tribes and has grown to represent fourteen tribal 
governments. UTBB's mission is to protect the lands and waters supporting the subsistence way 
of life by advocating against unsustainable large-scale hard rock mines like the Pebble Project. 
UTBB is guided by the results in the Bristol Bay Regional Visioning Project, a comprehensive 
project outlining a sustainable future that honors our traditional values and way of life. UTBB's 
fourteen member Tribal governments include: Togiak Traditional Council, Twin Hills Village 

8 AS 27.19.050(c) ("A miner exempt under (a) of this section shall file an annual reclamation statement with the 
commissioner disclosing ... the specific reclamation measures used to comply with AS 27.19.020,"); see also, 
Alaska DNR, Multi-Year 2014-2016 Miscellaneous Land Use Permit for Hardrock Exploration & Reclamation, 
Permit #6118 to Pebble Limited Partnership [hereinafter "PLP 20 14·20 16 MLUP") ("[y]ou ... are exempt from 
reclamation bonding"). 
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Council, Manakotak Village Council, Curyung Tribal Council, Ekuk Village Council, Clark's 
Point Village Council, Aleknagik Traditional Council, Portage Creek Village Council, New 
Stuyahok Traditional Council, New Koliganek Village Council, Levelock Village Council, 
Nondalton Village Council, Pilot Point Tribal Council, and Chignik Lake Tribal Council. 

Stuyahok Limited is a Native Corporation located in New Stuyahok, a village located on the 
Nushagak River. Ekwok Natives Limited is a Native Corporation with offices in Dillingham and 
Ekwok, a village located on the Nushagak River. Koliganek Natives Limited is a Native 
Corporation with offices in Koliganek, a village located on the Nushagak River. 

Nunamta Aulukestai ("Nunamta"), whlch means Caretakers of our Land, is a 501 (c)(3) non­
profit that includes ten tribal corporations and ten tribal governments. The organization was 
incorporated as a non-profit in 2007.9 Nunamta's headquarters is in Dillingham, Alaska. 
Nunamta' s mission is to protect the land, water, and air that will sustain their way of life for all 
generations. Since 2007, Nunamta has focused its organizational efforts on educating the local 
people and the general public about the Pebble Project and the harmful effects it would have on 
the subsistence, commercial, and sport fishing economies in Bristol Bay. In doing so, Nunamta 
advocates on behalf of more than 6,000 tribal and village corporation members in the Bristol Bay 
region. Nunamta has aesthetic, cultural, and subsistence interests in the public lands, waters and 
resources at the Pebble Project site. Members ofNunamta use the Pebble project area for 
hunting, fishlng, other subsistence activities, and recreation. The members ofNunamta have 
lived off the land for thousands of years. For the members ofNunamta, subsistence has been and 
continues to be the means of survival in the region. Nunamta's members' subsistence depends 
on access to both (I) the Pebble project area and (2) wildlife resources that utilize that habitat in 
the project area. 

Bristol Bay Native Association, Inc. ("BBNA") is an Alaska Native regional non-profit 
corporation and a tribal consortium of 31 federally recognized tribes of the Bristol Bay region. 
BBNA works collectively with tribes and partnering organizations to protect the lands and 
natural ecosystem of Bristol Bay as well as support subsistence opportunities for the people of 
the region. The Mission of BBNA is to maintain and promote a strong regional organization 
supported by the Tribes of Bristol Bay to serve as a unified voice to provide social, economic, 
cultural, educational opportunities and initiatives to benefit the Tribes and the Native people of 
Bristol Bay. 

Bristol Bay Native Corporation ("BBNC") is a for-profit ANCSA regional corporation with 
more than 9,600 shareholders. BBNC was created by Congress in 1971 pursuant to ANCSA to 
represent the economic, social, and cultural interests of Alaska Native people from the Bristol 
Bay region. Since its inception, BBNC has taken seriously its responsibility to protect the assets 
entrusted to its care as well as the interests of its shareholders. BBNC remains actively engaged 
in a variety of efforts to preserve Bristol Bay's salmon fisheries, which serve as the basis for the 

9 In April2013, Nunamta filed an administrative appeal ofPLP's 2013 MLUP (Permit No. Al36ll8) that expressed 
concern with PLP's inadequate reclamation for certain boreholes, among other things. Because the 2013 permit has 
expired, Nunamta has agreed to withdraw its administrative appeal. However, Nunamta still has concerns about the 
particular boreholes addressed in the administrative appeal, but this Petition addresses those specific concerns along 
with Nunamta's overall concerns about reclamation at the Pebble site. 
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region's social, cultural, and economic well-being. In order to fulfill these duties and carry out 
the will of its Alaska Native shareholders, BBNC has a strong interest in protection of the water 
and salmon resources of Bristol Bay, as well as the associated subsistence, commercial and sport 
fishing, and cultural values of its shareholders. 

Bristol Bay Economic Development Corporation ("BBEDC'') is a regional, community-based 
corporation charged with developing and enhancing the economic opportunities in the 17 
communities BBEDC represents and for the greater Bristol Bay watershed. 

Commercial Fishermen for Bristol Bay ("CFBB") is a group of commercial fishermen and 
fishing organizations from around the country working together to protect the commercial 
fishing industry and commercial fishing jobs in Bristol Bay. 

Alaska Sportsman's Bear Trail Lodge, Blue Mountain Lodge, Enchanted Lake Lodge, Alaska's 
Fishing Unlimited, Frontier River Guides, and No See Urn Lodge are all sport fishing and 
guiding businesses that depend on Bristol Bay headwaters for the successful operation of their 
businesses. 

II. PLP's Exploration Permit, Remediation, and Monitoring Requirements 

PLP's current and past exploration activities were authorized by DNR under Miscellaneous Land 
Use Permits ("MLUP''). 10 An MLUP is issued under AS 38.05.850, which provides: 

The director ... may issue permits, rights-of-way, or easements on state land for roads, 
trails, ditches, field gathering lines or transmission and distribution lines, log storage, oil 
well drilling sites and production facilities for the purposes of recovering minerals from 
adjacent land under valid lease, and other similar uses or improvements, or revocable 
nonexclusive permits for the personal or commercial use or removal of resources that the 
director has detetmined to be of limited value. 11 

Under this authority, the director and commissioner must make all decisions to grant, suspend, or 
revoke a MLUP by giving "preference to that use of the land that will be of greatest economic 
benefit to the State and the development of its resources.'' 12 The purpose of the permitting is to 
manage uses on State land "in order to minimize adverse effects on the land and its resources.'d 3 

DNR has the discretion to subject each permit to "any provisions the department determines 
necessary" to assure compliance with the MLUP regulations, and "to minimize conflicts with 
other uses, to minimize environmental impacts, or otherwise to be in the interests of the state." 14 

10 PLP's current MLUP will expire on December 31, 2016. 
11 AS 38.05.850. MLUPs are discretionary for many general land uses; however, DNR must issue MLUPs for 
"more intrusive" land uses. such as the activities involving the usc of hydraulic prospecting or mining equipment or 
exploratory drilling to a depth in excess of300 feet. II AAC 96.010(a)(I)(A) and (D). See also Nunamta v. State, 
No. S-14560/14579, at 29 (Alaska 2015). 
12 AS 38.05.850. 
13 II AAC 96.005. 
14 11 AAC 96.040(b). 
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DNR issues MLUPs for mineral exploration operations with reclamation stipulations as required 
by Alaska Statute 27.19 (Reclamation). 15 The standard for reclamation requires that mining 
operations "be conducted in a manner that prevents unnecessary and undue degradation of land 
and water resources, and ... [is] reclaimed as contemporaneously as practicable with the mining 
operation to leave the site in a stable condition." 16 Leaving the site in a stable condition requires 
the permittee to "reclaim a mined area that has potential to generate acid rock drainage (acid 
mine drainage) in a manner that prevents the generation of acid rock drainage or prevents the 
offsite discharge of acid rock drainage." 17 This reclamation standard applies even if the miner is 
exempt from the reclamation plan and bonding requirements. 18 If an exempt miner "fails to 
reclaim a mining operation to the standards of AS 27.19.020," that miner is then required to 
prepare a reclamation plan and provide a bond. 19 The bonding requirements under AS 27.19.040 
are intended to protect the State should a miner leave a mining site without completing the 
necessary reclamation. 

In addition to the general reclamation standard, PLP's current MLUP contains the following 
specific reclamation stipulations: 

(a.) Topsoil and overburden muck, not promptly redistributed to an area being reclaimed, 
shall be separated and stockpiled for future use. This material shall be protected from 
erosion and contamination by acidic or toxic materials and should not be buried by 
broken rock. 

(b.) The area reclaimed shall be reshaped to blend with surrounding physiography using 
strippings and overburden, then be stabilized to a condition that shall retain sufficient 
moisture to allow for natural revegetation. 

(c.) Stockpiled topsoil, overburden muck, and organic material shall be spread over the 
contoured exploration to promote natural plant growth. 

(d.) Exploration trenches shall be backfilled and the surface stabilized to prevent 
erosion .... All exploration trenches shall be reclaimed by the end of the exploration 
season in which they are constructed, unless specifically approved by the Division of 
Mining, Land & Water. 

(e.) Shallow auger holes (limited to depth of overburden) shall be backfilled with drill 
cuttings or other locally available material in such a manner that closes the hole to 
minimize the risk to humans, livestock, and wildlife. 

(f.) All drill hole casings shall be removed or cut off at, or below, ground level. 

15 See PLP 2014-2016 MLUP (issued by Dl'<l< "in accordance with and subject to the requirements and general 
stipulations of Alaska Statute 27.19 (Reclamation) .. .''); see also AS 27.19.100 (the definition of"mining operation" 
includes "each function, work~ facility, and activity in connection ·with the development, extraction, and processing 
of a locatable or leasable mineral deposit... and each use reasonably incident to the development, extraction, and 
processing ... ") (emphasis added). 
16 AS 27.19.020 (emphasis added); see also PLP 2014-2016 MLUP Terms of Permit (issued by DNR ''in accordance 
with and subject to the requirements and general stipulations of Alaska Statute 27. I 9 (Reclamation) ... "). 
17 11 AAC 97.240. 
18 AS 27.19.050(c) ("A miner exempt under (a) of this section shall file an annual reclamation statement with the 
commissioner disclosing ... the specific reclamation measures used to comply with AS 27.19.020,"); see also AS 
27.19.070(a) ("A miner exempted under AS 29.19.050(a) is subject to civil action for the full amount of reclamation 
and administrative costs incurred by the state related to the action if the commissioner determines that reclamation 
was not conducted uoder AS 27.19.020."). 
19 AS 27.19.050(d). 
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(g.) All drill holes shall be plugged by the end of the exploration season during which 
they are drilled, unless otherwise specifically approved by the Division of Mining, 
Land & Water. 

(h.) All drill holes shall be plugged with bentonite holep!ug, a benseal mud, or equivalent 
slurry, for a minimum of I 0 feet within the top 20 feet of the drill hole in competent 
material. The remainder of the hole will be backfilled to the surface with drill 
cuttings. If water is encountered in any drill hole, a minimum of7 feet of bentonite 
holeplug, a benseal mud, or equivalent slurry shall be placed immediately above the 
static water level in the drill hole. Complete filling of the drill holes, from bottom to 
top, with a bentonite holeplug, benseal mud, or equivalent slurry is also permitted and 
is considered to be the preferred method of hole closure. 

(i.) If artesian conditions are encountered, the operator shall contact [DEC] for hole 
plugging requirements. 

G.) Upon completion of drilling activity, drill pads shall be reclaimed as necessary, 
including reseeding, to encourage natural revegetation of the sites and protect them 
from erosion.20 

PLP's current MLUP requires that the company file an Annual Reclamation Statement by 
December 3 I st each year the pennit is in effect, including photographs of the completed 
reclamation work. Failure ofPLP to submit an Annual Reclamation Statement and photos may 
result in loss ofPLP's exemption from reclamation bonding. 21 

PLP's current MLUP does not permit the company to allow surface structures to remain on the 
property beyond the expiration of the permit and, if surface structures remain, "they must be 
immediately authorized through another operations approval and land use permit or other written 
authorization, even if no mining is occurring, otherwise the surface structures will be deemed to 
be in tres.Rass."22 If PLP fails to remove surface structures, DNR has the right to do so at PLP 
expense.·3 

Under the tenus of PLP's current MLUP, DNR may enter onto and inspect the Pebble deposit 
area and PLP's facilities at all reasonable times and without notice to PLP24 PLP's MLUP is 
revocable upon violation of any of the permit's terms, conditions, stipulations, or upon failure to 
comply with any other applicable laws, statutes, and regulations (both federal and state)25 

Moreover, DNR has the authority to require PLP, "at its expense" to clean an area ''to the 
reasonable satisfaction of the State of Alaska" where ''any unlawful discharge, leakage, spillage, 

10 PLP 2014-2016 MLUP Terms of Permit, Sec 1. 
"AS 27.19.050(c). See also, PLP 2014-2016 MLUP (DNR exempting PLP from reclamation bonding because the 
company submitted a Letter of Intent to do Reclamation). 
"PLP 2014-2016 MLUP Terms of Penn it, Sec 5. 
11 II AAC 96.040(f) ("If the permittee fails to remove the improvements in compliance with this requirement, the 
department may sell, destroy, or remove the improvements, whichever is most convenient for the department, at the 
permittee's expense, including the department's costs associated with restoration and expenses incurred in the 
~erformance of these duties."). 
-' PLP 2014-2016 MLUP Tenns of Permit, Sec 9. 
05 PLP 2014-2016 MLUP Tenns of Permit, Sec 10. See also id at Sec. 3 (requiring that PLP's operations under the 
permit be conducted "in conformance with applicable Federal, State, and local laws and regulations now, or 
hereafter, in effect during the life of the permit."). 
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emission, or pollution of any type occur[s] due to permittee's or its emplo,:ees', agents', 
contractors', subcontractors', licensees', or invitees' act or omission .... "2 In short, DNR has 
broad authority to investigate and enforce PLP's compliance with its permit. 27 

As detailed below, evidence indicates that PLP may not be in compliance with the State 
reclamation standard and the reclamation stipulations contained in its permit. If this evidence 
proves true and PLP has un-remedied violations, DNR can condition a new permit on remedying 
the violations, requiring a reclamation plan, and securing financial assurance or a bond28 DNR 
has a duty to the people of Bristol Bay and all Alaskans to investigate this situation and to ensure 
that the risk .posed by PLP's explorations efforts to area water quality and fishery resources is 
eliminated. 2 

III. Evidence indicates that PLP's exploration efforts may pose significant risk to 
area water quality and fishery resources. 

There is evidence that PLP is not complying with the reclamation standard and the conditions of 
its MLUP. As described below and further detailed in the attached Exhibits, Petitioners have 
categorized their concerns into five types of long- and short-tern1 harm associated with PLP' s 
exploration activities: (I) acid-generating pollution impacts from PLP's efforts to drilll,355 
holes and apparent failures to plug or properly plug abandoned drill holes; (2) impacts from 
unlined sumps to surface and ground water quality and re-vegetation and remediation efforts; (3) 
failure of remediation and re-vegetation efforts due to discharge of drilling waters and muds onto 
tundra and in natural water bodies and topographic depressions; (4) oil and fluid spills associated 
with exploration activities; and (5) storage of heavy equipment, materials, fluids, and debris on 
tundra, as well as abandoned facilities, buildings, and equipment. 

DNR's recent visit to a limited portion of PLP's exploration drilling and activity sites furthers 
Petitioners' concerns with current and potentiallong-tenn contamination from PLP's exploration 
activities and reveals that PLP may be in on-going violation of its MLUP and the relevant 
statutes and regulations governing mineral exploration and reclamation. Furthermore, in clear 
violation of AS 27.19 and the terms of its MLUP, PLP has failed to file its most recent Annual 
Reclamation Statement for any land reclamation and activities conducted by the company during 
2014.30 

26 PLP 2014-2016 MLUP Tenns ofPennit, Sec 10. 
27 See, e.g., id. at Sec. 3. In addition, ifPLP fails to comply with the terms and stipulations of its MLUP, or the 
provisions of the Miscellaneous Land Use Regulations and Reclamation Act, and "after receiving written notice, 
fails to remedy such default within the time specified in the notice, the Director may cancel this penn it." !d. at Sec 
16. 
28 11 AAC 96.145(b); AS 27.19.050(d). 
19 ll AAC 96.040(a); PLP 2014-2016 MLUP Tenns ofPennit, Sec 10. 
30 See http://dnr.alaska.gov/mlw!mining/largemine/pebble/reclamation-rep0!1siindex.cfm. (last accessed Nov. 1, 
2015). 
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A. Acid-generating pollution impacts from efforts to dril/1,355 Drill Holes and failures to 
plug abandoned drill holes 

Evidence indicates that PLP may have failed to plug or adequately plug many abandoned drill 
holes. For example, DNR's field monitoring report from this year concludes that, out of a 
sampling of24 drill holes checked during the site visit (-2% ofPLP's entire drilling effort), 
eight drill holes require action to eliminate surface water seepage and to repair equipment, caps, 
or plugs.31 Thus, 33% of the holes checked by DNR have problems, and if this ratio holds true 
for the entirety of PLP's holes, there could be well over 400 holes that require remedial action. 
This demonstrates why a full accounting is needed. 

Many of PLP' s drilling activities targeted and bore through potentially acid-generating (P AG) 
ore. As PLP acknowledges, the pre-Tertiary rock it pierced through and pulled from the ground 
"was found to be dominantly P AG due to elevated acid potential (AP) values resulting from 
increased sulphur concentrations and limited neutralization potential (NP) resulting from lack of 
carbonate minerals."32 PAG ore causes acid drainage with high levels of dissolved metals (such 
as ammonia, barium, and other contaminants) and high sulfate levels, and may have long-lasting 
impacts to surface water and ground water33 Importantly, the higher occun·ence of Pebble PAG 
ore exists in the headwaters of river systems that provide habitat and nutrients to aquatic life that 
are sensitive to chemical fluctuations and are easily disrupted by discharge of acid drainage over 
time34 

Furthermore, P AG ore can lead to the generation of acid in as little as ten years, and can persist 
for thousands of years. PLP further describes that "[i]n the pre-Tertiary samples, acidic 
conditions occur quickly in core with low NP [and] field data suggest that the onset to acidic 
conditions is about 20 years, while laboratory kinetic tests show that the delay to the onset of 
acidic conditions is expected to be between a decade and several decades."35 Acid generation 
may persist in surface and ground water for hundreds to thousands of years36 

To provide one example of the lasting impacts from PAG rock, in 2013 DNR reported that an 
abandoned PLP well hole drilled in 20 II was discharging iron-colored water, staining the 
surface and impacting vegetation. 37 Such discoloration is a sign that PAG ore may be generating 

31 DNR, Field Monitoring Report-APMA A20146118 Pebble Limited Partnership, p. 15 (July 22, 2015), 
http:/ I dnr.alaska. gov /m I w/ mini ng/largem i neipeb b I e!fi eld -reports/pebb I e I 0 1220 15 .pd f?pd f-pebbl e- july22. 
30 NDM 2014 Technical Report at 146. 
33 Kendra Zamzow, PhD, Potential Impacts to Water during Exploration at the Pebble Prospect, Alaska (Aug. 
2010) at 54, available at http:/iwww.csp2.orgi!ilesireports/Potential%20Exploration%20WQ%201mpacts%20-
%20Zamzov/;lQ20Augl O.pd f. 
34 Zamzow at 54. 
35 NDM 2014 Technical Report at 146. 
16 Zamzow at 4 ("Depending on the other material in the rock, such as carbonates, the development of acid may be 
delayed by several decades; however, once started, it may continue unabated for hundreds to thousands of years."). 
37 ADNR Pebble Field Monitoring Report, p. I, 16 (July 23, 2013), 
http:i/dnr.alaska.govimlwimining/largemine/pebble/!ield-reports/pebble072313 .pdf. For another example of long­
term impacts, see DNR, Field Monitoring Report-APMA A20146118 Pebble Limited Partnership, p. 9 (July 22, 
20 15), http:// dnr.alaska. gov I ml w/ min in g!large mi neipeb b I e/fi el d -reports/peb b I e 1 0 1220 15 .pd f'pdf=peb ble-j u I y 22 
(where DNR noted that a well hole drilled in 1988 was still discharging iron-colored water to the surface in 2015). 
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actual acid38 For ease of reference, Petitioners have compiled from past DNR reports numerous 
examples of failure to plug drill holes and abandoned drill holes impacting the tundra years later. 

B. Impacts from unlined sumps to surface and ground water quality and re-vegetation 
and remediation efforts 

Evidence indicates that PLP has notre-vegetated and remediated all sumps and trenches used in 
exploration. The regulations require that the company "reclaim a mined area that has potential to 
generate acid rock drainage (acid mine drainage) in a manner that prevents the generation of acid 
rock drainage or prevents the offsite discharge of acid rock drainage."39 DNR should further 
investigate to determine the status of PLP' s efforts to re-vegetate and remediate the sumps and 
trenches used in exploration. 

As the Alaska Supreme Court recently noted regarding the risk of sumps associated with PLP' s 
exploration, ''the hundreds of sumps containing toxic waste and chemically reactive material 
represent a continuing potential source of environmental harrn."40 Between one and three sump 
pits were dug for the settlement of the slurry of drilling mud and drilling waste that was 
discharged from a single bore hole.41 The smaller sump pits are approximately eight feet long, 
four feet wide and six feet deep, while the larger sump pits are about 15 to 20 feet long, five feet 
wide and six feet deep. 42 The risk of harm from sumps containing drill cuttings increases with 
time, as the onset to acidic conditions from P AG rock materials contained in the drill cuttings is 
about 1 0 years43 

One third-party report of water quality sampled at a sump located at an active PLP exploration 
rig in October 2011 found that water sampled from the sump exceeded water quality standards 
for aluminum, cadmium, copper, iron, lead, manganese, silver, zinc, diesel range organics, and 
residual range organics.44 The study found that these contaminants documented in the sump 
were "likely attributable to mineralized drill cuttings and rock 'flour' [as well as] from fuels 
and/or muds used in drilling."45 Moreover, studies of the Pebble dt-1JOSit area show porous 
surface materials, highly interconnected ground and surface waters, and a subsurface perforated 

3
& Zamzow at 54 ("Acid rock reactions occur as oxygenated groundwater moves through sulfidic rock; the onset of 

the reactions may be delayed by several years, but once started they are likely to continue for decades. This may be 
directly observable as red or orange water. . .''}. 
39 11 AAC 97.240. 
40 Nunamta v. State, No. S-14560/14579, at 47 (Alaska 2015). 
41 Nunamta v. State, No. S-14560/14579, at 4 (Alaska 2015). 
42 Nunamta v. State, Case No. 3AN-09-9173 Cl (Superior Court's Findings of fact and Conclusions of Law) at 25-
26 (citing Taylor at Tr. 817 and Wober at Tr. 264-65). 
43 NDM 2014 Technical Report at 146. See also, Zamzow at 1 ("Sulfide rock is particularly problematic in that it 
becomes sulfuric acid upon contact with water and oxygen; this process may occur quite quickly or may take several 
decades depending on the other material in and around the rock."). 
'-'Woody, Zamzow, Welker, and O'Neal, Water Quality at Pebble Prospect Drill Rig #6, South Fork Koktuli River, 
Bristol Bay, Alaska, 22-23 Oct. 2011 (Final Report July 9, 2012), available at 
http:llwww.pebblescience.orgipdfs/2011-July/SUMP Final 9 July 2012comprcssed.pdf(Table 2 from report 
attached hereto as Exhibit C). 
45 Woody, ct al., at 1. 
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so extensively by PLP' s drilling operations that anything spilled to the surface waters or tundra 
may easily spread to the groundwater as well46 

C. Failure of remediation and re-vegetation efforts due to discharge of drilling waters and 
muds onto tundra and in natural water bodies and topographic depressions 

In addition, PLP's discharge of drilling waters and muds into water bodies and directly onto 
tundra may have occurred in the past without a permit from the State47 These discharges have 
led to failed re-vegetation efforts and lasting impacts on the tundra. If verified, this failure would 
also violate the regulatory requirement that PLP "reclaim a mined area that has potential to 
generate acid rock drainage (acid mine drainage) in a manner that prevents the generation of acid 
rock drainage or prevents the otl"site discharge of acid rock drainage. "48 

Use of the sumps as described above "describes best practices." However, there is evidence that 
at times PLP and its predecessors simply allowed the discharged material to flow onto the tundra 
or into tundra ponds."49 Indeed, numerous DNR field reports describe discharge of drilling water 
and muds directly onto tundra and into natural water bodies (such as kettle ponds) and 
topographic depressions 5 ° For ease of reference, in Exhibit D Petitioners have compiled from 
past DNR reports numerous examples of unsuccessful site re-vegetation and PLP's disposal of 
drill materials and water directly onto tundra. 

D. Oil and fluid spills associated with exploration activities 

Evidence indicates that there were numerous oil spills over time by PLP in its exploration efforts. 
Petitioners are concerned that the harms from these spills may still be present and the site may 
not be in a stable condition. 51 DNR should investigate further to determine the status of any 
spills at the Pebble exploration site. 

Petitioners have compiled a list of 27 oil, fuel, or fluid spills by PLP totaling 467 gallons. 52 

Some of these spills occurred during drilling operations and present challenges for keeping fluids 

·
16 Zamzow at 54. 
"It is unclear to petitioners when the use of sumps became a part ofPLP's Plan of Operations and when PLP 
completely discontinued discharging drilling waters and muds directly onto tundra and into natural water bodies. 
Petitioners have evidence that suggests PLP was discharging directly into water bodies and tundra pursuant to an 
expired Plan of Operations when they should have been using sumps as required in their current Plan of Operations. 
Such information gaps about potentially harmful and unlawful activities is precisely why DNR should be collecting 
more complete information from PLP. 
48 11 AAC 97.240. 
"Nunamta v. State, No. S-14560114579, at 4, fn 2 (Alaska 2015). DNR field reports identified discharge directly 
onto tundra and surface waters as a problem in late 2008 and somewhere around 2009-20 l 0 PLP's practices changed 
to greater use of sumps. See, e.g., ADNR Field Monitoring Report, p. 2 (Oct. 28, 2008), 
http:iidnr.alaska. gov/mlwimining/largemineipebbleitield-repm1s/pebble l 02808.pdf ("State regulatory agencies and 
the PLP should further discuss the relative merits of handling drill fluids by discharge onto the ground, discharge 
into dry depressions, or recirculation.!}) 
50 See Exhibit D-Selected Examples of Pebble Exploration Drill Holes with Known Past Recorded Problems. 
51 AS 27.19.020. 
52 See Exhibit E-ADEC Record of Reported Spills from Pebble Exploration Activities. 
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out of ground and surface watcr53 The porous surface materials at the Pebble deposit, combined 
with the subsurface perforated so extensively by PLP's drilling operations, means that anything 
spilled to the surface waters or tundra may easily spread to the groundwater as well. 54 

For example, at one spill location, DNR made note that the smell and sheen from the spill 
remained in the soil months later; however, it is not clear that DNR ever was able to revisit the 
site to see if the issue was resolved. 55 And in another instance, observation of a drill site nearly 
two years after a hydraulic fluid spill showed reclamation issues with little vegetation regrowth 
and tundra replacement that did not survive56 And in a third instance, a spill of 40 gallons of 
hydraulic fluid was injected down the drill hole, so the leak was not noticed until circulation 
brought it back to the surface. 57 A DNR visit to the site a year later, once the drilling rig had 
been removed and drilling had ceased, showed that the tundra was regenerating slowly and an 
iron bacteria sheen was noted in water surface at the site58 These three examples are a small 
subset of the at least 27 spills caused by PLP during its exploration efforts. Review ofDNR's 
field reports suggests that many of the more significant spill sites were never revisited by DNR. 59 

These spill sites could be exhibiting similar reclamation issues. 

E. Storage of heavy equipment, materials, fluids, and debris on tundra; abandoned 
facilities, buildings, and equipment 

Finally, PLP has paused exploration activities and has fterformed no actual labor or 
improvements to its claims since September 19, 2013. 0 Despite PLP's failure to work on its 
claims for the past two seasons, the company has failed to remove much of its equipment, 
facilities, debris, and buildings. Petitioners have compiled a list of the known equipment and 
facilities located on PLP's claims in Exhibit F. Types of equipment left behind include: 
abandoned camp sites and buildings; 61 mounted backhoes for digging sumps;62 1ikely hundreds 

53 Zamzow at 9-11. 
54 Zamzow at 54. 
55 ADNR Pebble Field Inspection, Part Ill at p. 2 (July 26, 2007), 
http:// dnr.al aska. gov im I w im in in gilargemine/pebbl eifiel d-reports/peb ble072 607 .pdf 
56 ADNR Field Monitoring Report, p. 15 (Oct. 28, 2008), http://dnr.alaska.gov/mlw/mining/largemineipebbleifield­
repot1s/pebblcl02808.pdf and ADNR Field Monitoring Report, p. 12 (Aug. 3, 2010), 
http://dnr.alaska. gov/ml w/ mini ng/1 a rgem i ne!peb b I e/fi eld -reports/pcb ble080 31 0 .pdf. 
57 ADNR Pebble Field Monitoring Report, p. 3 (July 12, 2011), 
http;;/dnr.alaska.govhnlwirnining/largeminelpebble/field-reportsfpebble07121l.pdf 
53 ADNR Pebble Field Monitoring Report, p. 11 (June 19, 2012), 
http:/ I dnr. alaska. gov /m I w/m i ni ng/largemi ne lpe b b le/fi e I d -reports/pe bble061 912. pdf 
59 See Exhibit D (oil and hydraulic fuel spills occurring at drill sites such as 10488, 10512, ll529, 11540, and 1549 
were never mentioned in subsequent DNR field reports after an initial site visit). 
60 Pebble Limited Partnership, Affidavit of Annual Labor for State Mining Claims for the Year Ending September 
01,2015, Recording Dist. 320 Iliamna, 2015-000160-0 9(showing no labor from September 1, 2014 to September 1, 
2015); and Pebble Limited Partnership, Affidavit of Annual Labor for State Mining Claims for the Year Ending 
September 01,2014, Recording Dist. 320 Iliamna, 2014-000302-0 (showing September 19,2013 as the last day of 
actual work performed on claims). 
61 ADNR Pebble Project Inspection (June 14, 2006), http://dnr.alaska.gov/mlw/mining/largemine/pebbleifield­
reports/pebble06142006.pdf (describing 2004 camp site left behind 
60 ADNR Pebble Field Inspection 9 (July 26, 2007), http://dnr.alaska.gov/mlw'mining/largeminelpebble/field­
reportsipebble072607.pdf (describing site preparation for drilling operations). See also id at 10 (photo of backhoe 
used for drilling sumps) 
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of tundra mats (large wooden pallets, constructed with 2x6 boards with 4x4 cross members for 
support, sometimes placed on steel supports);63 weather stations;64 and drill rig facilities (e.g., a 
storage structure, fuel storage, numerous drill rods and casing)65 

Section 5 of PLP' s MLUP requires that all surface structures be removed from State land upon 
expiration or termination ofthc MLUP.66 As described below, Petitioners are concerned that 
PLP will abandon its exploration efforts and run out of the financial resources to comply with 
this permit condition, and will instead leave behind its equipment, facilities, and debris for the 
State to remove at substantial expense. In order to lessen the potential for this outcome, 
Petitioners request that DNR require an accounting from the company of everything that it will 
be required to remove from State land at the end of its permit term. In addition, given PLP's 
financial state, it may be prudent for DNR to obtain financial security from PLP to ensure that 
there are available funds for the statutorily required remediation. 

IV. PLP's mine development and financial status 

As noted above, between 1987 and 2013 PLP and its subsidiaries and predecessors drilled 
thousands of wells in the headwaters of Bristol Bay, totaling nearly 200 miles of holes through 
the mineralized rock, overburden, surface water, and groundwater of the rcgion67 Since then, 
PLP has undertaken no exploration or other significant activity on its claims, and it has not made 
public any specific plans to do so68 

Over the last decade, PLP has made multiple statements about its near-readiness to file for mine 
development permit applications. However, PLP has never followed through with action after 
making those statements, and in its recent filings with the U.S. Securities and Exchange 
Commission it is unclear whether PLP has current or specific plans to file for such permits. 69 

In urging PLP to proceed with permitting, U.S. Senator Lisa Murkowski detailed some of these 
promises in a 2013 letter to PLP and its parent companies, pointing out that PLP promised 
"imminent" action on the mine for "nearly a decade'' but "after years of waiting, it is anxiety, 
frustration, and confusion that have become the norm" in many Alaska communities in the 

63 Id at 9. Photos ofPLP's Main Camp site from DNR 's July 22, 2015 inspection show at least I 0 piles of tundra 
pads stacked I 0 high. 
"Jd at 4 (photo of weather station) 
65 Id at 12-13 (see also photos at 14-22). 
66 PLP 2014-2016 MLUP Terms of Permit, Sec 5. 
67 NDM 2014 Technical Report at 67-73. See also, Pebble Limited Partnership, Affidavit of Annual Labor for State 
Mining Claims for the Year Ending September 01, 2014, Recording Dist. 320 Iliamna, 2014-000302-0 and Pebble 
Limited Partnership, Affidavit of Annual Labor for State Mining Claims for the Year Ending September 01, 2015, 
Recording Dist. 320 Iliamna, 2015-000160-0 9(showing no labor from September l, 2014 to September 1, 2015) 
(showing that PLP's last field work on its claims occurred on September 19, 2013). 
68 See NDM 2014 Technical Report at 14. See also, supra at fu. 60 (labor affidavits showing no labor conducted on 
the claims from since September 13, 2013). See also, NDM 2014 Technical Report at 30 ("There are no activities 
proposed that require additional permits."). 
69 The report "is unable to offer any assessment of the likelihood of permitting a future mine at Pebble as it is 
beyond the scope of this report;'' however, the report also states that "There are no activities proposed that require 
additional permits." NDM 2014 Technical Report at 30. 

Petition to DNR 
PLP MLUP Permit No. 6118 Page 13 of20 



185 

region of the Pebble deposit.70 Statements from PLP and its parent companies claiming 
permitting is imminent include: 

November 3, 2004: a press release asserting "completion in 2005 of ... permit 
applications."71 

• August 12, 2005: a press release asserting "a full permitting process for a port, access 
road and open pit mine all slated to begin in 2006."72 

• October 27, 2008: a press release asserting the company was "on schedule to finalize a 
proposed development plan in 2009 and, following input from project stakeholders, apply 
for permits in early 2010."73 

• March 18, 2009: a press release asserting the company was in "preparation to initiate 
state and federal permitting under the National Environmental Policy Act (NEPA) in 
20 I 0."74 

February I, 20 I 0: a press release asserting the company was "preparing to initiate project 
permitting under the National Environmental Policy Act (NEPA) in 2011."75 

May 2, 2011: a press release announcing that the company intended "to enter the 
permitting phase towards the end of2012."76 

October 18, 2011: a media statement from a PLP representative that '·We have never 
even said that we're going to [seek a] penn it. We may not." 77 

June 13, 2?13: a medi~ stateme~t :rom~ PLP r,7fsresentative that the company "hopc[s] to 
have a proJect to take mto permtttmg thts year. · 

Today, PLP's website claims that they are "working toward the goal of submitting our initial 
project description for permitting" and "we're only just now preparing to apply for permits."79 

However, according to PLP' s most recent SEC filings, additional work on its claims and 
prerequisite prefeasibility studies will be undertaken at a later, unknown, date "as jimds become 
available."80 

Further, public records reveal that PLP and its parent company NDM are facing potential cash 
flow constraints. According to the company's most recent quarterly financial disclosures, it is 
spending roughly $25 million per year. 81 To meet these expenses, three times in the last year 
NDM has raised working capital by issuing special warrants that can be converted into NDM 

70 Letter from Senator Lisa Murkowski to John Shively, PLP CEP, Mark Cutafini, Anglo American CEO, and Ron 
Thiessen, NDM CEO (July 1, 2013), available 
athttp:/ /www. energy .senate. gov /pu bl i c/i ndex.cfm/files/serve'?Fi le id= 3 b2efb3 7 -cd d2-4 203-85 68-7 2c40j e 'J a4e4. 
71 1d. 
"Id. 
731d. 
74 I d. 
75 !d. 
76 !d. 
77 Id. 
78 Id. 
79 http://www.pebblepartnership.com/plan.html (la•t accessed Nov. 1, 2015). 
80 NDM 2014 Technical Report at 14 (emphasis added). 
81 Northern Dynasty Minerals Ltd., Management's Discussion and Analysis (ended June 30, 2015), available at 
http:i/www.sedar.com/DisplayCompanyDocuments.do?lang=EN&issuerNo=00003151 (date of filing Aug. 14, 
2015) (also available on SEC website at: 
https:i/www.sec.gov/ Arc hi ves/edgaridata/1164 77110001 06299315004694/exhibit99-2.htm) 
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stock shares82 In other words, Northern Dynasty has been diluting its value in order to generate 
its operating capital. Significant to this petition, the money NDM has been raising is not being 
spent on advancing its claims or dealing with environmental concerns outlined above. Between 
20 I 0 and 2014 PLP spent in excess of $23 million on its drilling and exploration efforts, 83 but 
during the 2014-2015 season, it does not appear as if the company has spent any money on either 

due diligence on its claims or reclamation efforts 84 

Equally telling, all of PLP's major mining partners (Mitsubishi, Anglo American, and Rio Tinto) 
have departed the project.85 This suggests that some of the world's most sophisticated and 
experienced mining companies see mining the Pebble deposit as a major risk that is not worth the 

investment. 

Petitioners are concerned that, given PLP' s financial status and its decade of unreliable and 

misleading statements regarding its federal permit application time line, the company cannot be 
trusted to keep its promises to the State of Alaska and the people of Bristol Bay that it will fully 

document, reclaim, and remediate all of the harms associated with its mineral exploration 
operations. 

V. Request to DNR for a Complete Reclamation Status and Formal Exploration 
Reclamation Plan from PLP 

In order to ensure that PLP is in compliance with state law and the terms of its permit, and to 
ensure that PLP fully reelaims its exploration operations, Petitioners hereby request that DNR 
require PLP: (!)to undertake studies of the reclamation status and potential threats posed by its 
exploration activities; (2) to provide a detailed accounting of the present reclamation status and 

surface and ground water quality for all sites associated with PLP's exploration activities 

82 See, e.g. NDM, News Releases, Nonhern Dynasty to Raise Up to $20 Million in Financing Transactions (Aug. 

10, 2015) (Northern Dynasty Minerals planning to raise about US$20 million dollars by offering Special Warrants 
(to be converted to NDM shares) and by acquiring Cannon Point Resources, a small mineral exploration company. 

The acquisition of Cannon Point Resources was contingent on selling US$10 million Special Warrants). 
83 PLP, Affidavit of Annual Labor for State Mining Claims for the Year Ending September 01,2011, Recording 
Dist. 320 Iliamna, 2011-000252-0 (spending in excess of$3,806,240); PLP, At1ldavit of Annual Labor for State 
Mining Claims for the Year Ending September 01, 2012, Recording Dist. 320 Iliamna, 2012-000366-0 (spending in 
excess of$13,552,783); PLP, Affidavit of Annual Labor for State Mining Claims for the Year Ending September 01, 
2013, Recording Dist. 320 Iliamna, 2013-000302-0 (spending in excess of$4,322,289); and PLP, Affidavit of 

Annual Labor for State Mining Claims for the Year Ending September 01, 2014, Recording Dist. 320 Iliamna, 2014-
000302-0 (spending in excess of$2,130,230). 
84 See supra at fn. 60 (labor affidavits showing no labor conducted on the claims from since September 13, 2013). 
See also, http://dnr.alaska.gov/mlw!mining/largemine/pebble/reclamatlon-repm1s/index.cfm. (last accessed Nov. 1, 
2015) (showing PLP failed to file an Annual Reclamation Report for 2014). 
85 See, InvestorPoint, All Insiders Activity for Northern Dynasty Minerals Ltd. - Mitsubishi Corporation, 

http://www.investornoint.com/stoek!nak­
Northern%20Dynastv%20Minerals%20Ltd.!insider/Mitsubishi%20Comorationi AII%20Tvpes/ (showing Mitsubishi 

sale of 10.1 million Northern Dynasty shares and divestment from the company on Feb. 25, 2011); andNDM News 

Releases, Anglo American Withdraws from Pebble Project (Sept. 16, 20 13), available at: 
http:liwww.northerndvnastyminerals.com/ndm/NewsReleases.asp''ReportiD~605024; and Rio Tinto News 
Releases, Rio Tinto gifts stake in Nonhern Dynasty Minerals to Alaskan charities (April 7, 2014), 
http:/ /www.rioti nto.com/media1media-releases-237 I 0183 .aspx. 
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between 1987 and today; and (3) to present a plan, including cost estimates and work deadlines, 
for eliminating the threat posed by its exploration activities to water and wild salmon. 

A reclamation plan and reclamation bonding protects the State from bearin~ the financial burden 
of statutorily required reclamation when a mining operation fails to do so. 8 However, PLP is 
exempt from the reclamation plan and bonding requirements87 In the nmmal circumstance, a 
mining operation would proceed from exploration to production, which would trigger the 
requirements for a reclamation plan and bonding. Thus, the State is typically able to protect 
itself at that stage. Indeed, the development of many mines in Alaska proceed directly from 
exploration to permitting and development in very short order, sometimes within one year88 

However, as demonstrated above, there is no certainty that PLP will ever progress to that stage. 89 

In addition, there are legitimate questions about PLP' s financial ability to ever do so. 90 Indeed, 
there are numerous examples of when a state and/or federal government have become financially 
responsible for significant reclamation costs after a mining company abandons a project or 
declares bankruptcy91 As a result, the State has a financial interest right now in investigating the 
status of PLP' s reclamation. If there are any questions about whether PLP has met the 
reclamation requirements under the statute or the conditions in their permit, the State should 
make the necessary dete1minations and require a reclamati~n plan and bonding. 92 

Petitioners request that any reclamation plan should include all of the following elements to 
address the suspected reclamation violations described above: 

A. 1,355 Drill Holes 

Petitioners request that DNR require PLP to provide a full listing ofalll,355 drill holes and 
should include at least the following info1mation: 

• Type of drill hole 
• Location of drill hole 

Date drilled and date plugged 

86 AS 27.19.030-.040; 11 AAC 97.310; 11 AAC 97.400-.450. 
87 AS 27.19.050(a); PLP 2014-2016 MLUP. 
88 See U.S. Dept. of Interior, Bureau of Mines, Regulator Processes Associated n·ith llifetal-Mine Development in 
Alaska· A Case Study of the Red Dog Mine, at pp. 9-11, available at 
http://www.blm.govlstylelmedialibibl mlakljrmic/usbm rpts.Par.2299l.File.tmp/Of R 93-92.pdf (explaining that 
exploration activities of the Red Dog deposit were conducted from 1980-81, while at the same time the EIS process 
under NEPA began in 1981 and was completed in 1984 with full permitting completed in 1984 and construction on 
the project and infrastructure beginning in 1986.). 
89 See supra at Sec. IV. 
90 !d. 
91 See Jim Kuipers, Putting a Price on Pollution, Financial Assurance for Mine Reclamation and Closure, Center 
for Science in Public Participation, (March 2003), available at 
https:liwww.earthworksaction.or!!itllcslpublications/PuttingAPriceOnPollution.pdf; see also U.S. Gov't 
Accountability Office, GA0-05-377, Hardrock Mining: ELM Needs to Better Manage Financial Assurances to 
Guarantee Coverage of Reclamations Costs (2005), http://www.gao.govlassets/250/246828.pdf (out of 48 hard rock 
operations on BLM land "that had ceased and not been reclaimed by operators,'' BLM only has $69 million in 
financial assurances while the actual cost for reclamation was $10.6 million, which left a $56.4 million shortfall that 
the government had to cover). 
90 AS 27.19.050(d); 11 AAC 97.610. 
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• Observed issues over the years 
• Current status of drill hole 
• Water quality samples from surface water and ground water near drill hole 

• Estimated cost of plugging and further reclamation 

B. Sumps associated with each drill hole 

Petitioners request that DNR require PLP to provide a full listing of all sumps and trenches 
associated with each of the 1,355 drill holes and should include at least the following: 

Location of sump 
Associated drill hole 
Date of reclamation 

• Observed issues over the years 
Current status of sump 
Water quality samples directly from the sump, remove overburden from reclaimed sump 
and sample the surface water beneath 

• Estimated cost of further reclamation 

C. Drilling water overflow areas, including trenches, kettle ponds, topographic 
depressions, and tundra uplands 

Petitioners request that DNR require PLP to provide a full listing of all areas where water and 
drilling muds were allowed to overflow from sump and drill holes or where discharged into 
trenches, kettle ponds, topographic depressions, and tundra uplands and should include at least 
the following information: 

• Location of overflow or discharge 
• Associated drill hole number and location 
• Date ofreclamation 
• Observed issues over the years 
• Current status of overflow or discharge area, including status of re-vegetation 

Water quality and soil quality samples directly from kettle ponds and topographic 
depressions used as overflow areas 
Estimated cost of further reclamation 

D. Oil and Fluid Spills 

Petitioners request that DNR require PLP to provide a full listing of all oil and other liquid spills, 
including those that may not have been reported to the Department of Conservation, if any, and 
should include in this listing at least the following information: 

• A description of the spill, including location, type of material, and volume 

How the spill was cleaned up at the time 
Subsequent efforts to clean up spill impacts 
Current status of reclamation and re-vegetation of the spill site 
Soil and/or water testing of the spill site 
Estimated cost of further cleanup 

Petition to DNR 
PLP MLUP Permit No. 6118 Page 17 of20 



189 

E. Storage of heavy equipment, materials, fluids, and debris on tundra; abandoned 
facilities, buildings, and equipment 

Petitioners ask that DNR obtain from PLP a complete and more detailed accounting of the items 
that remain on the surface of the mining claims held by PLP and its affiliates in the Pebble 
deposit. This accounting will allow the State and public to assess the cost and the company's 
ability to remove such equipment and facilities. This accounting will also be beneficial to the 
State when PLP is required to remove such equipment at a future date, pursuant to its MLUP 
permit conditions. Petitioners ask that DNR require PLP to provide a list detailing all 
equipment, including but not limited to all materials, fluids, debris, facilities, and should include 
at least the following information: 

A description of each item, 
How long each item has been located in the Pebble deposit area 
Whether the company plans to use the item in the future 
The weight ofthe item and estimated cost of removal. 

In addition, the reclamation plan should include any additional requirements that DNR deems 
necessary to meet the statutory requirements and the requirements ofPLP's current MLUP. 
These statutory and permit requirements include: minimizing adverse effects on State land and 
resources; 93 reclaiming the exploration disturbances to leave the site in a stable condition, 
including the prevention of generation and/or discharge of acid rock drainage; 94 cleaning up any 
discharges, leakages, spills, or pollution;95 and removal of all surface structures, facilities, and 
debris from the surface of the mining claims held by PLP and its at1iliates96 Finally, pursuant to 
the terms and stipulations of its MLUP, DNR should require PLP to clean up any threats posed 
by its exploration activities to water and wild salmon "to the reasonable satisfaction ofthe State 
of Alaska."97 

VI. Conclusion 

Evidence from public documents raises serious questions about the existing and potential impact 
stemming from Pebble Limited Partnership's exploration activities. Given the unique attributes 
of the proposed Pebble mine--its large size, potentially-acid-generating ore type, and sensitive 
location-it is important that the State of Alaska be especially vigilant in its oversight ofPLP's 
exploration activities. PLP's ambiguous future-both in terms of its finances and permitting 
plans--add further weight and urgency to this petition. To ensure the protection of Bristol Bay's 
waters and wild salmon fishery and to protect itself from potential financial exposure, the State 
should timely act on this petition. 

93 11 AAC 96.005. 
"AS 27.19.020; 11 AAC 97.240. 
95 PLP 2014-2016 MLUP Tenns of Permit, Sec 10. 
96 PLP 2014-2016 MLUP Tenns of Permit, Sec 5. 
97 PLP 2014-2016 MLUP Terms ofPennit, Sec 10. 
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Sincerely, 

/UL,~~ 
Robert Heyano 
President, United Tribes of Bristol Bay 
unitedtribesofbb@gmail.eom 
Phone: (907) 842-1687 
Fax: (907) 842-1853 

\ ' 
l'elerCfiristophe , r. 
President, Stuyahok Ltd. 
PO Box 50 
New Stuyahok, AK 99636 
Phone: (907) 693-3122 

Herman Nelson, Sr. 
President, Koliganek Natives Limited 
P.O. Box 5023 
Koliganek, AK 99576 
Phone: (907) 596-3519 
Fax: (907) 596-3462 

Jaso etrokm 
President/CEO, Bristol Bay Native 
Corporation 
Ill West 16th Avenue, Suite 400 
Anchorage, AK 99501 
Phone: (907) 278-3602 
Fax: (907) 276-3924 

4L~~:!'­
,~--~; 

Martin Kviteng, 
Owner/President, Alaska's Fishing Unlimited 
44 Mammoth Lane 
Port Alsworth, AK 99653 
Phone: (907) 781-2220 
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President, Ekwok Natives Limited 
PO Box 1189 
Dillingham, AK 99580 
Phone: (907) 464-3317 

P.O 81.~'- .~ l '! 

D1l;l1l,:;h.:mL :\lct:C:L1....;~,::;-c-, 

Ph~~:w :Cl(t-,f:..L>'2~-

f ~r\. 1 ~lU-l ~-1.:-.~SJ.<. 

Norm Van Vactor 
President/CEO, Bristol Bay Economic 
Development Corporation 
POBox 1464 
Dillingham, Alaska 99576 
Phone: (907) 842-4370 
Fax: (907) 842-4336 
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Is/ 
Everett Thompson 
Commercial Fishermen for Bristol Bay 
Naknek, Alaska 
salmonandsoul@gmail.com 
Phone: (907) 469-0707 

Is/ 
John Holman 
No Sec Urn Lodge 
6218 Beechcraft Circle 
Wasilla, AK 99654 
Phone: (907) 232-0729 

Is/ 
Marty Decker 
Owner, Frontier River Guides 
P.O. Box 141521 
Anchorage, AK 99514 
Phone: 1-877-818-22 78 

Cc 
Governor Bill Walker 
Lieutenant Governor Byron Mallott 
Representative Bryce Edgmon 
Senator Lyman Hoffman 
Tom Collier, CEO, Pebble Limited Partnership 
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Is/ 
TracyVrem 
Blue Mountain Lodge 
P.O. Box 771838 
Eagle River, AK 99577 
Cell: (907) 360-0541 
Lodge: (907) 439-2419 

/s/ 
Daren & Tracy Erickson 
Enchanted Lake Lodge 
P.O. Box 97 
King Salmon, Alaska 99613 
Tel: (907) 694-644 7 
Direct Lodge: (907) 273-0044 

/s/ 
Nanci Morris Lyon 
Alaska Sportsman's Bear Trail Lodge 
Mile 4 Kuisiack River, AK 99613 
Phone: (907) 276-7605 
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LIST OF EXHIBITS 

A. Northern Dynasty Minerals Ltd., 2014 Technical Report on the Pebble Project, Southwest 
Alaska, USA (effective date Dec. 31, 2014), Chapter 10, available at 
http://www.sedar.com/DisplayCompanyDocuments.do'!Jang=EN&issucrNo=00003151 (date 
of filing Feb. 6, 2015) (also available on SEC website at: 
https://www.sec.gov/ Archives/edgar/data/1164771/000 I 06299315000646/exhibit99-l.htm) 

B. Map of Selected PLP Boreholes with Depth Greater than 5,000 Feet 

C. Analyte Concentrations of Water Quality Parameters Measured at Pebble Drill Rig #6, South 
Fork Koktuli River, Nushagak River Drainage, Bristol Bay Alaska on October 22 and 23, 
2011, from Woody, Zamzow, Welker, and O'Neal, available at 
http://www.pebblescience.org/pdfs/20 13-JulyiSUMP Final 9 July 2012compressed.pdf 

D. Selected Examples of Pebble Exploration Drill Holes with Known Past Recorded Problems 

E. ADEC Record of Reported Spills from Pebble Exploration Activities 

F. Pebble Exploration Facilities and Equipment Left Behind 
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~ Northern Dynasty Minerals Ltd. 

204 TECHNICAL REPORT 
ON THE 

Exhibit A-- Page I of 8. 

PEBBLE PROJECT, SOUTHWEST ALASKA, USA 

NORTHERN DYNASTY MINERALS LTD. 

Effective Date- December 31, 2014 

Qualified Persons 

J. David Gaunt, PGeo. 

James Lang, PGeo. 

Eric Titley, PGeo. 

Ting Lu, PEng. 
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~ Northern Dynasty Minerals Ltd. 

10.0 DRILLING 

10.1 LOCATION OF ALL DRILL HOLES 

Extensive drilling totaling t,o.p,218 ft has been completed in 1.355 holes on the Pebble Project. These drill 
campaigns took place during 19 of the 26 years between 1988 and 2013. The spatial distribution and type of 

holes drilled is illustrated in Figure 10.1.1. 

Figure to.t,t Location of all Drill Holes 

Drilling completed by Cominco (Teck) (1988 to 1997) is described briefly in Section 6.o and will not be 
discussed further here. 

Page 67 

Northern Dynasty Minerals Ltd. 

2014 Technical Report an the 
Pebble Project, Southwest Alaska 



196 

Exhibit A-- Page 3 of 8. 

~ Northern Dynasty Minerals Ltd. 

All drill hole collars have been surveyed using a differential global positioning system (GPS). A digital 
terrain model for the site was generated by photogrammetric methods in 2004- All post~Cominco (Teck) 
drill holes have been surveyed downhole, typically using a single shot magnetic gravimetric tooL A total of 

989 holes \Vere drilled vertically ( -90°) and 192 \Vere inclined from -42° to -85° at various azimuths. 

10.2 SUMMARY OF DRILLING 2001 TO 2013 

The Pebble deposit has been drilled extensively (Figure 10.2.1). Drilling statistics and a summaty of drilling 
by various categories to the end of the 2013 exploration program arc compiled in Figure 10.2.2. This 
includes seven drill holes completed by FMMUSA. drilled by Peak Exploration (USA) Corp. in the area in 
2oo8; these holes were drilled on claims that are now part of the Pebble property and have been added to 
the Pebble dataset. Detailed descriptions of the programs and results for 2009 and preceding years may be 
found in technical reports by Rebagliati and Haslinger (2003 and 2004), Haslinger et al. (2004), Rebagliati 

and Payne (2005, zoo6 and 2007), and Rebagliati et aL (zooS, zoo9 and 2010). 

Most of the footage on the Pebble Project was drilled using diamond core drills. Only 18,716 ft was 
percussion-drilled from 222 rotary drill holes. Many of the cored holes \Vere advanced through overburden, 
using a tricone bit with no core recovery. These overburden lengths arc included in the core drilling totaL 

Since e~1rly 2004, all Pebble drill core has been gcotechnically logged on a drill run basis. Over 69,000 

measurements were made for a variety of geotechnical parameters on 735,ooo ft of core drilling, Recovery is 
generally very good and averages 98,sl}(l overall; two-thirds of all measured intervals have wo<i'il core 
recovery, Additionally, all Pebble drill core hom the 2001 through 2013 drill programs was photographed in 
a digital formaL 
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® Northern Dynasty Minerals Ltd. 

Figure to.:z.t Location of Drill holes- Pebble Deposit 

Figure to.:z.2 Summary of Drilling to December 2013 
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Exhibit A-- Page 5 of 8. 

® Northern Dynasty Minerals Ltd. 

Notes: 

1, Includes holes drilled on the Sill prospect. 
;o., Holes started by Nmthern Dyna~ty and finish<.-d by the Pebble Partnership are included as the Pebble Partnership. 

3· Drillholes counted in the year in which they were completed. 
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(f{?;l Northern Dynasty Minerals Ltd. 

4· \Vedgcd holes are counted as a single hole including full length of all wedges drilled. 

5· Includes FMMUSA drillholes; data acquired in 2010. 

6, Shallow (<IS ft) auger hairs not included. 

Exhibit A-- Page 6 of 8. 

7· Comprises holes drilled entirely in Tertia1y cover rocks within the Pebble West and Pebble East areas. 

Some numbers may not sum exactly due to rounding. 

The drill hole database includes drill holes completed up until 2m3: the drilling completed in 2013 is outside 

the area of the resource estimate. Highlights of drilling completed by Northern Dynasty and the Pehhle 

Partnership bet\veen 2001 and 2013 include: 

• Northern Dynasty drilled 68 holes for a total of 37,237 ft during zooz. The objective of this work was 

to test the strongest IP chargeability and multi-element geochemical anomalies outside of the 

Pebble deposit, as known at that time, but within the larger and broader IP chargeability anomaly 

described above. This program discovered the 38 Zone porphyry copper-gold-molybdenum deposit, 

the 52 Zone porphyry copper occurrence, the 37 Zone gold-copper skarn deposit, tbe 25 Zone gold 

deposit, and several small occurrences in which gold values exceeded 3.0 g/t. 

• In 2003, Northern Dynasty drilled 67 holes for a total of 71,227 ft, mainly within and adjacent to the 

Pebble West zone to determine continuity of mineralization and to identify and extend higher grade 

zones. Most holes were drilled to the zero meter elevation above mean sea level and were 900 to 

1,200 ft in length. Eight holes for a total of 5,804 ft were drilled outside the Pebble deposit to test for 

extensions and new mineralization at four other zones on the property, including the 38 Zone 

porphyry copper-gold-molybdenum deposit and the 37 Zone gold-copper skarn deposit. 

• Drilling by Northern Dynasty in 2004 totalled 165,481 ft in 266 holes. Of this total, IJ1,211 ft were 

drilled in 147 exploration holes in the Pebble deposit; one exploration hole 879 ft in length was 

completed in the southern part of the property that discovered the 308 Zone porphyry copper-gold­

molybdenum deposit. Additional drilling included 21.335 ft in 26 metallurgical holes in Pebble West 

zone, 9,127 ft in 54 geotechnical holes and 3·334 ft in 39 water monitoring holes, of which 33 holes 

for a total of 2,638 ft "vere percussion holes. During the 2004 drilling program, Northern Dynasty 

identified a significant new porphyry centre on the eastern side of the Pehble deposit (the Pebble 

East zone) beneath the cover sequence (as described in Section 7). 

• In 2005, Northern Dynasty drilled 81,979 ft in 114 holes. Of these drill holes, 13 for a total of 12.198 ft 
were drilled mainly for engineering and metallurgical purposes in the Pebble West zone. Seventeen 

drill holes for a total of 6o,6g6 ft were drilled in the Pehble East zone. The results confirmed the 

presence of the Pebble East zone and further demonstrated that it was of large size and contained 

higher grades of copper, gold and molybdenum than the Pebble West zone. The Pebble East zone 

remained completely open at the end of 2005. A further 13 holes for a total of z,g86 ft were cored for 

engineering purposes outside the Pebble deposit area. An additional 6,099 ft of drilling was 

completed in 71 non-core water monitoring wells. 

• Drilling during 2006 focused on further expansion of the Pebble East zone. Drilling comprised 

72,827 ft in 48 holes. Twenty of these holes were drilled in the Pebble East zone. including 17 

exploration holes and three engineering holes for a total of 68,504 ft. The Pebble East zone again 

remained fully open at the conclusion of the 2006 drilling program. In addition, 2,710 ft were drilled 
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® Northern Dynasty Minerals Ltd. 

in 14 engineering core holes and 1,6u. ft were drilled in 14 monitoring well percussion holes 

elsewhere on the property. 

• Drilling in 2007 continued to focus on the Pebble East zone. A total of t5l,J06 ft of delineation 
drilling in 34 holes extended Pebble East to the northeast, northwest, south and southeast; the zone 
nonetheless remained open in these directions, as well as to the east in the East Grahen. Additional 

drilling included 10,167 ft in nine metallurgical holes in Pebble West, along with 4.367 ft in 26 
engineering holes and 1,824 ft in 23 percussion holes for monitoring wells across the property. 

• In zooS, 234 holes were drilled totalling 179,275 ft, the most extensive drilling on the project in any 
year to date. A total of 136,266 ft of delineation and infill drilling, including six oriented holes, was 
completed in 31 holes in Pebble East. This drilling further expanded the Pebble East zone. Fifteen 
metallurgical holes for a total of 14,5n ft were drilled in the Pebble West zone. One 2,949 ft 
infill/geotechnical hole was drilled in the Pehble West zone. Geotechnical drilling elsewhere on the 
property included 105 core holes for a total of 18,8o6 ft. Hydrogeology and geotechnical drilling 
outside of the Pebble deposit accounted for 8z percussion holes for a total of 6,745 ft. In 2010, the 
Pebble Partnership acquired the data for seven holes totalling 5.450 ft drilled by FMMUSA in 2oo8. 
These drill holes are located near the Property on land that is now controlled by the Pebble 
Partnership and provided information on the regional geology. 

• The Pebble Partnership drilled 34,948 ft in 33 core drill holes in 2009. Five delineation holes were 
completed for 6,076 ft around the margins of Pebble West and 21 exploration holes for a total of 
zz,018 ft were drilled elsewhere on the property. In addition, seven geotechnical core holes were 
drilled for a total of 6.854 ft. 

• In 2010, the Pebble Partnership drilled 57,582 ft in 66 core holes. Forty-eight exploration holes 
totalling 54,208 ft were drilled over a broad area of the property outside the Pebble deposit. An 
additional3>374 ft were drilled in 18 geotechnical holes within the deposit area and to the west. 

• In 20n, the Pebble Partnership drilled 50,768 ft in 85 core holes. Eleven holes were drilled in the 
deposit area totalling 33,978 ft. Of these, two holes were drilled in Pehhle East for metallurgical and 
hydrogeological purposes. The other nine holes in the deposit area were drilled for further 
delineation of Pebble West and the area immediately to the south. These results indicated the 
potential for resource expansion to depth in the Pebble West zone. Six holes totalling 8,780 ft were 
also drilled outside the Pebble deposit area to the west and south. In addition, 8,o10.2 ft was drilled 
in 68 geotechnical holes within and to the north, west and south of the deposit. 

• The Pebble Partnership drilled 35,760 ft in 81 core holes in 2012. Eleven holes totalling 13,754 ft were 
drilled in the southern and western parts of the Pebble West zone. The results show potential for 
lateral resource expansion in this area and further delineation drilling is warranted. Six holes 
totalling 6,585 ft. were drilled to test exploration targets to the south on the Kaskanak claim block, 
to the northwest and south of Pehble, and on the KA..S claim hlock further south. An additional 64 
geotechnical and hydrogeological holes were drilled totalling 15,422 ft. Of this drilling, 41 holes were 
within the deposit area and 15 geotechnical holes were drilled at sites near the deposit, and eight 
geotechnical holes were completed near Cook Inlet. 
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® Northern Dynasty Minerals Ltd. 

• The Pebble Partnersbip drilled 6,190 ft in 29 core holes for geotechnical purposes in 2013 at sites 

west, south and southwest of the deposit area. 

• No holes were drilled in 2014. 

A re-survey program of holes drilled at Pehble from tg88 to 2009 was conducted during the zooS and 2009 

field seasons. for consistency throughout the project, the resurvey program referenced the control network 
established by R&M Consultants in the U.S. State Plane Coordinate System Alaska Zone 5 NAVD88 
Geoidg9. The resurvey information was applied to the drill collar coordinates in the database in late zoog. 

In 2009 and zoiJ, the survey locations, hole lengths, naming conventions and numbering designations of 
the Pebble drill holes were reviewed. This exercise confirmed that several shallow, non-cored, overburden 
drill holes described in some engineering and environmental reports ''-'ere essentially the near-surface pre­
collars of existing bedrock diamond drill holes. As these pre-collar and bedrock holes have redundant 

traces, the geologic information was combined into a single trace in the same manner as the wedged holes. 
In addition, a numher of very shallow (less than 15ft), small diameter, v>ater-monitoring auger holes •sere 
removed from the exploration drill hole datahase, as they did not provide any geological or geochemical 
information. 

10.3 BULl< DENSITY RESULTS 

Bulk density measurements were collected from drill core samples, as described in Section 11.4. A summary 
of aH bulk density results is provided in 

Figure 10.).1. 

Figure 10.3.2 shows a summary of bulk density drill holes used in the current mineral resource estimate. 

Hgure to.J.t 

Figure tO.J.2 
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ExhibitC 

Analytc Concentrations of Water Quality Parameters Measured at Pebble Drill Rig #6, South 
Fork Koktuli River, Nushagak River Drainage, Bristol Bay Alaska on October 22 and 23, 2011 

Tabl• 1. )lttal. DRO. and RRO conc•ntrariom at P•bbl• D1·ill Rig 6 sampl• sitos (Sr)IP. POOL. 
SPRI"G) and P•bble Lilnittd Partntrship (l'LP) sa1npl• sitt SK133A rolarin to \Yattr Quali~­
Crittria ('YQC). All parnm•t•rs in "g:L unloss orbnniso nottd. En••ded \YQC an bold. \Yiten 
r•plicalos w•n coUocttd (all data from 10:':3). m•nns ofrtplicatos arelist•d. WbtJ'f nu anal~·t• wa; 
nnd.rocted. symbol< is noted nitb motbod deterlioulimit. PLP water quali~- anal~·t• medians for sit• 
'lKI3JA indudtd fot· comparhon.1~ Data unan1ilitblr for dit-:;tl rangt m·ganin and rtsidnall':tngt 
organics for SK133A. 2\'ot.: •:q>loratiou acri,·irit~ are not nquired to met! WQC. Data for m•tal< not 
liHtd btrt (nicktl mrrcur:·. antimon~·, molybdtnum. ~tltuium) art aYailablt" in Apptudh ill. 

PLP Watl'r 
Pal·aml'tl'r Sl~IP POOL SPRING SK133A Quality 

10.'23 10122 10.'23 10.'22 10:'13 2004-2008 Stand<ud* 

Ahuninum <Total} 5~.7~0 17,600 16.300 23 35 39 87 
Ahuninum 

911 59 9~6 1~ 20 13 8' 
.:Dmoh-ed) 

.• 

Arsenio (Toto!} u.~ s 29 ~AI 0 15 0.15 0 155 10 

.o\F..enic (Dts'S.ob:ed) 19{) 131 Ll~ 015 0.15 0 155 10 

Banum (Total) 368 505 280 5.7 SA 6.~ ~.000 

Banum (Di sool.-ed) IU 27.6 3S 5.0 -L~ 6.0 2.000 

Cadmimn (Total} 0.1~ 0.177 O.U6 0 015 0.015 0 0167 0.10 

Cachnitun (Dm.oh-ed) 0.0673 o os.::8 0.0~'0 0 015 0.015 0 01.::5 0.09 

Chromium (T otall -+5.~ 16 ~ 15~ 0.12-~ o u.:: 0 .!59 100 

Cbromitun 0.635 0.36~ ODJ 0.1-H 0 191 0 2~3 100 
•J>l':i':>Oh-ed) 

Coooer (Total) ~35 13' '0.8 0.~ 0.3 O.S 2.SS 

Coooer (Thssol\'ed) !.7 3.95 ::.s 08 0' .• O.i 1.7~ 

Iron (TorJl) 60.90-0 :0.600 1!.'00 99 S7 ,. __ _, 1000 

Iron (Di;sol..-edi 595 59~ 9~5 16 36 107 1000 

Leod (TotJll 13.0 10.' 5.01 0 03 0.03 0 05 0.5~ 

Lead (Dissolwdl 017 OA7S OAS3 004 0 0~ 0 05 05~ 

M•n.meso (I or:tl) S65 490 J83 6.1 6.4 !S 50 

~fan~anese !5.9 153 18: 1 6 I~ 50 
(DJ<;Soh-edl 

S.1.h"er (Total) 9 .. \;:: 2.01 1.65 0 006 0.007 0 003 0.31 

Zmc \IotJl) 116 85.3 71.8 2 s J.S j _ _:. 37.0~ 

Zrnc (Diosol..-•d) 3.71 6AS 9.11 ,., 
--'·- H 1.8 36.20 

DleoeiP~w•• !.95 0.9~ 0335 0 18 O.JS 1.5 Or•aincs (m•'l) 
Reoiduol Ran•e 2.68 u: 0.515 0.~21 0 201 1.1 
0r23ll!CS (D12,l) 

• The most strmgent standard for oll uses 1s hsted (ADEC 1008 .http. der alaska.go•, nator \\qs3I \\qs mdex.htm) For 
hordness-dependent mttob. a h3Idntoo of 25 mgl is used for cJlcubtwns 

" Pebble Lmuttd Partntrslup Ennromnental Baseline Doctuntnt. (bapter 9. \\'ater qu:ility. Appendi; 9 .lB onilable 
at. http: '""" pebblerese3Ich.rom ebd bristol-boy-phys-rhem-en•; cb.1pter-9 
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Exhibit 0 Selected Examples of Pebble Exploration Drilllloles with Known Past Recorded Problems 

Obs. Date Drill Hole Site No. Type of Problem Details 
6/14/2006 DH 6339 Drill fluids overflow onto tundra I'Ll' encountered water at 1200' depth, discharged 2-30 gallons 

per minute of water over a rocky area on a hilL 1 The "'water" 
discharged onto the tundra at this drill rig- as well as with all 
others in this Exhibit- was a mixture of water, drilling muds (such 
as EZ-mud) and cuttings from bore holes. 

6/14/2006 DH 6340 Drill fluids overflow onto tundra PLP encountered water at !50' to 275' depth, produced 80-130 
gallons per minute.' Water flowed from the drill hole through a 
hose to a ditch flowing into a sump and the sump was overflowing 
onto the tundra and a large pump moved water from the sump to 
an upland pond. 3 

5/9/2007 DOll 7366 Fuel spill; unknown if drill hole PLP spilled 2-5 gallons of diesel fuel while slinging a fuel tank 
was cemented when abandoned. away from DOH 7366. The diesel spilled onto the tundra 

approximately 200 yards east-southeast of the hole. A light 
backhoe was used to scoop up the contaminated soiL Inspection 
of the site by DNR nearly 2 months later indicated a faint smell of 
diesel from the soiL4 Also unknown if the drill hole was cemented 

··-
'Drili-fluids overflow onto tundra 

when abandoned. 5 

9/6/2007 DOH 7374 Overflow water from the sump was discharged directly to tundra 
and DNR observed evidence that the settling sump pit had 
overflowed6 

9/6/2007 DOH 7368 Drill fluids overflow onto tundra; Sump pits were not used during drilling, drilling water was 
footprint visible after reclamation discharged directly onto the tundra, post-reclamation the site was 

notre-vegetated and bare soil was observed7 

9/6/2007 DDH 6355 Drill fluids overflow onto tundra; Sump pits were not used during drilling, drilling water was 
footprint visible after reclamation discharged directly onto the tundra, post-reclamation the site 

~-
footprint was slightly visible8 

AD"SR Pebble Project Inspection, pp. 2H3 (June 14, 2006), http:ltdnr.alaska.govimlw/min!ngdargcmin~!ncbblcrfidd~report-;/pebbleOtll42006.pdf. 
2 ADNR Pebble Project Inspection pp. 3-4 (June 14, 2006), http:rldnr.~llask<u:wv/mhvimining/largemlne/pcbhlc!licld-reports/pchblc061~2006.pdf. 
'ADEC Pebble Project Inspection pp. J-4 (June 14, 2006), http:,r/dnr.alaska.govrm!wlmining/lnrg<.'minc/pcbblc/tic!d-rcports/pcbh!edcc06142006.pdf. 
4 ADNR Pebble Field Inspection, Part lii at p. 2 (July 26, 2007), http://dnr.al<Jska.gov/mlw/mining/largcminc/pcbP\c/ficld-rcports/pcbhJc072607.pdf. 
·' ADNR Pebble Field Report, p. 4 (Sept. 13, 2007), http:Jdnr.a!askJ.!.!(_wimlw-'minino !argcmine/pehb\cificldHrcports/pcbblc091307.pdf. 
0 ADNR, Pebble Field Report, p. 3 (Sept. 6, 2007), http:. /dnr.a!aska.gov/mlw;minm(f!largcminc/pcbh!e; !lcldHrcports/pebb!c090607.pdL 
7 ADNR, Pebble Field Report, p. 5 (Sept. 6, 2007), http:/.·dnr.alaska.gov/m]w/miningdm·gcminc/pcbbli.!/ficld~rcports/pcbblc090607.pdf. 
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Exhibit D Selected Examples of Pebble Exploration Drill Holes with Known Past Recorded Problems 

Obs. Date Drill Hole Site No. Type of Problem Details 
9/13/2007 Drill Site/Well No. 6347 Not plugged or reclaimed, "One hole was located that was drilled in 2006 and not plugged or 

potential groundwater reclaimed (drill hole 6347)."9 "Wells used as water sources need 
contamination silc to be capped when not in use to prevent contamination of 

groundwater, e.g., Well No. 6347." 10 

10/4/2007 DOH 7385 Drill fluids overflow onto tundra Sump pit and trench flooded, water and material discharged 
directly onto the tundra north of the rig, trench and sump pit 
system inadequate due to marsh:[ conditions. 11 

10/4/2007 Drill Site No. 7369 Natural hallow used a sump A large natural hallow is used as a secondary sump, DNR pictures 
show a large pond completely filled with drilling mud-laden ,, 
water.~ 

10/17/2007 DDH 7388 Drill fluids overflow onto tundra Artesian flow of 4 gallons/minute, drill water discharge was 
flowing along a trench into a sump which was overflowing into a 
small depression nearby and spilling onto the surrounding 
tundra. 13 

6/18/2008 00117362 Not plugged; water discharging Abandoned drill site, not plugged, unknown if cemented, site not 
from hole re-vegetated, reclamation on-going, water discharging from the 

hole. 14 

6/18/2008 DOH 5331 Drill fluids overflow onto tundra; Abandoned drill site, site plugged and reclamation on-going, 
footprint visible after reclamation footprint still visible with bare patches present 15 

6/18/2008 DDH 7389 Not plugged, water discharging Abandoned drill site, not plugged, water discharging from the 
from hole hole, hole not cemented, reclamation work had been done. 16 

8/27/2008 Drill Hole/Site no. 8423 Drill fluids overt1ow onto tundra; Drill water overflow discharged to upland tundra from sumps, 
smell of fuel I slight fuel odor near the fuel tanks and staining on the ground near 

----
,_ the odor. 17 

~ ADNR, Pebble Field Report, p. 6 (Sept. 6, 2007), http:/tdnr.alrls.ka.govllnlw/mining/!arncminc/pchhle!fic!d-rcports/pcbblcU90607 .pdf. 
g AD!'\R Pebble Field lnspccrion Report, p. 1 (Sept. 13, 2007), http>'!dnr.alaska.uov,mlw/mininu/largcminc/pchh!c/field-rcports/pcbblc091307.pdf. 
10 ADNR Pebble Field Inspection Report p. 1 (Oct. 4, 2007), http:/idnr.alaska.l!Ovimlwnnining!largcmine/pcbhlc:field-rcport<i/pcbblcl00407.odL 
11 AD>J"R Pebble Field Inspection Report p. 3 and 10 (Oct. 4, 2007), http:i;dnr.alaska.govtmlwmlining;largcmmc/pcbhlc/ficld-rcpor!s/pcbblc 100407.pdf. 
11 ADNR Pebble Field Inspection Report p. 8 (Oct. 4, 2007), http:!/dnr.alaska.gov/mlw/mining/larocminc/pchblc/ticld-rcports/pcbhlclU0407.pdf. 
11 ADNR Pebble Field Inspection Report p. 3 (Oct 17, 2007), b!!n1./dnr.al't!i.k~.,g.Q.Yj!!JJw/minin1!/!argcminc/pcb.bJs:lficld-reports/pcbhle I 01707 .pdL 
14 ADNR Pebble Field Monitoring Report p. 8 (Jtme 18, 2008), http://dnr.aln.ska.<>ov/mlw/mining/largcminc/pcbblc/ficld-reports/pebble061701-Lpdf. 
15 ADNR Pebble Field Monitoring Report p. 8 (June 18, 2008), http:!Jdnr.nlaska.gov/mlwnnining/largeminc/pchblc!ficld-rcports/pcbbleOti l70H.pdf. 
16 ADNR Pebble Field Monitoring Report p. 9 (June 18, 2008), http:/ldnr.alaskn.govhn!w/miningdargemine'pchblc/ficld-rcports/pcbble06170>1.pdC 
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Exhibit D Selected Examples of Pebble Exploration DrillHoles with Known Past Recorded Problems 

Obs. Date Drill Hole Site No. Type of Problem Details 
8/27/2008 Drill Hole/Site No. 8420 Drill fluids discharged onto Drill water overflow discharged to upland tundra from sumps." 

tundra 
8/27/2008 Drill Hole/Site No. 8418 Drill fluids discharged onto Drill water overflow discharged to upland tundra from sumps. 

tundra 
8/27/2008 DDH 8405 Footprint visible after Abandoned well hole, unable to tell if drill hole had been plugged 

reclamation, unable to tell if or not, no re-vegetation, footprint visible20 

plugued 
8/27/2008 DDH 8415 Footprint visible after Abandoned well hole, unable to tell if drill hole had been plugged 

reclamation, unable to tell if or not, no re-vegetation, footprint visible." 
plugged 

10/28/2008 Drillllole/Site No. 8440 Drill fluids discharged onto Mud was flowing out of the recirculation tank, onto the ground 
tundra next to the drill, mud flowed downhill towards a kettle pond22 

10/28/2008 Drillllole/Site No. 8441 Fuel spill Approximately one gallon of hydraulic fluid was spilled; some got 
into the sump and surrounding area; discharge of drill water and 
mud into topographic depression 23 Observation of this site 2 
years later showed reclamation issues with little soil or vegetation 
and tundra replacement that did not survive." 

10/28/2008 Drill Hole/Site No. 8420 Drill fluids discharged onto No water recirculation, drilling water and mud discharged onto 
tundra snow/tundra.25 

10/15/2009 Drill Hole/Site No. 9473 Drill water discharged onto Drill water and mud from sump pits discharged uphill onto 
tundra tundra26 Returning to this site one year later to observe 

reclamation, the drill hole was not plugged and reclamation was 
not finished-" 

17 
ADNR Pebble Field Monitoring Report, pp. 8~10 (Aug. 27, 2008), http:i/dnr.n!Jska.gov/mhvlmining/IJrgcminclpchhJe/ticld-rcportsmchblcOB270H.pdC 

!R ADNR Pebble Field Monitoring Report, pp. 12-14 (Aug. 27, 2008), http: /dnr.alaskJ.gov:mlw/mininuiJ::lrrreminc!pchblc/fic!d-rcports/pcbblcOl:C?OX.pdf. 
19 AD~R Pebble Field Monitoring Report, pp. 15-16 (Aug. 27, 2008), http:i/dncabska.gov/mlwhnining/largcminc/pchblc/ticld-rcports/pcbblcO.S270B.pdf. 
20 ADNR Pebble Field Monitoring Report, pp. 1, 23-24 (Aug. 27, 200H), http://dnr.alnska.gov/mlw/mining/largcminc/pehblc/licld-rcports/pcbblc082708.pdL 
21 ADNR Pebble Field Monitoring Report pp. 1, 25-26 (Aug. 27, 2008), http:;/dnr.nlasb.gov/mlw/mining/largeminc!pebble/ficld~rcports/pebblcOR2708.pdf 
22 AD:N'R Pebble Field Monitoring Report, p. 8 (Oct. 28, 2008), http:'h1nr.alaska.govrmlw/minmg!Jarg:.:minc,pc:bbkificld-rcports/pcbblcl02XOR.ptlf. 
23 ADNR Pebble Field Monitoring Report, p. 15 (Oct 28, 2008), htm:r/dnr.alaska.gov/mlw/mining/largcminc/pcbhk/ticld-rcports/pcbblc 102808.pdL 
::4 ADNR Pebble Field Monitoring Report, p. 12 (Aug. 3, 2010), h!lni(Q.!JI.alask<!_,_,gQ.YLmL~/miQjngllarg<;:Jninc/pcbblcllicld-rcpQrtffi?£.!1~b1Q.Q8()310.pdf. 
2~ ADNR Pebble Field Monitoring Report, p. 18 (Oct. 28, 2008), httn:!/dnr.alaska.gov!mlvdmining/lanrcminc/pcbblc/ticld-rcports/pcbble 1 02S08.pdf. 
~" ADNR Pebble Field Monitoring Report, p. 3 (October 15, 2009), http>fdnr.alaska.gov/mJw:mining/largcminc/pcbblclticld-rcports/pcbhlclOI509.pdf. 
27 ADNR Pebble Field Monitoring Report, p. 15 (May 24, 2011), http:l/dnr.alaska.gov/m!wlminimplargcminetpcbb!c/fic!d-rcpurts/pcbblc052411.pdf. 
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Exhibit D Selected Examples of Pebble Exploration Drill Holes with Known Past Recorded Problems 

Obs. Date Drill Hole Site No. Type of Problem Details 
10/15/2009 Drill Hole/Site No. 9471 Drill Ouids discharged onto Drill water and mud from sump pits discharged uphill onto 

tundra tundra2x 
10/15/2009 Drill Hole/Site No. 9462 Sump pit not reclaimed Abandoned drill hole, plugged, but sump pit not reclaimed and 

water discharge trench only partially filled in. 
6/8/2010 DDH 10488 Fuel~ Spill of 15.0 gallons of hydraulic oil'" 
61!5/2010 Drill Hole/Site No. 8429 Footprint visible after ''Site was reclaimed but vegetation is not growing well"; dead 

reclamation vegetation at the site. 30 

6/15/2010 Drillllole/Site No. 8432 Footprint visible after "site reclaimed but vegetation growth is limited and bare soil 
reclamation . present. "3 1 

61!5/201 0 Drilll!olc/Site No. 9466 Footprint visible after ''Vegetation growth appears slower here than other sites."'' 
reclamation 

6/15/2010 Drill Hole/Site No. 9470 Footprint visible after "Site reclaimed, but areas of exposed soil were observed where 
and 9471 reclamation vegetation did not take."33 

6/16/2010 Drill Hole/Site No. 8412 Incomplete or unsuccessful Unknown if drill hole was plugged or cemented, vegetation is not 
remediation regrowing at the site. ·'Site was messy and in poor condition. 

What appeared to be bentonite was present in clumps on the 
t;round. Standing water around drill holc."34 

6/16/2010 Drill Hole/Site No. 8440 Footprint visible after "Most of the vegetation is dead and not growing back.',J5 

rec1amation 
7/8/2010 DDll 10488 Fuel Spill Spill of 15.0 aallons ofhydrau1ic oil. ' 
8/3/2010 DOH 10498 Drill Ouids discharged onto Drill water and mud from sump pits , uphill onto 

tundra tundra37 

2'~ ADNR Pebble Field Monitoring Report, p. 7 (October 15, 2009), http://dnr.<llaska.gov/mlw/mining:/brgcminc/pcbblcitie!d-n:norts/pcbblciOI509.pdf. 
29 ADEC Spill Report (JuneS, 201 0), http:!!dcc.aLaska.govi/\pplicatiom;;SPAH.iPublicMVC/PERP;SpillDctails'?Spil!JD--35905. 
•n ADNR Pebble Field Monitoring Report, p. R (June I 5-16, 2010), http:;'dnr.alaska.govrmlwirnming/largcminc/pcbblc, tic!d-rcnorts/m:bblc06l 5\0.ndf. 
11 ADNR Pebble Field Monitoring Report, p. 9 (June 15-16, 201 0), http:ildnr.alaska.gov/mlw:miningrlargcmincrpchble/ticld-rcports/pebblc061510.pdf. 
12 ADNR Pebble Field Monitoring Report, p. 11 (.June 15·16, 201 0), http:!ldnr.alaska. gov1m lw/mininw lar~>eminc/pcbblcrficld·n.:ports.'pcbblc06l51 O.pdf. 
11 ADNR Pebble Field Monitoring Report, p. 12 (June 15·16, 2010), http:!/dnr.alaska.gov/mlw!mining/largcminc/pcbblc/ficld·rcports/pcbblc061510._ml.f. 
34 ADNR Pebble Field Monitoring Rcpo!i, p. 14 (June 15·16, 201 0), http:!/dnr.al;t::>kJl,gov/mlw/miningllargcminc/pcbblclt1cld·rcrorts/pcbblc06151 O.pdf. 
'

5 ADNR Pebble Field Monitoring Report, p. 16 (June 15·16, 2010), http:/tdnr.alnska.l!ov/mlw/minintularocmine,pcbble/ficld·rcports,pebblc061510.pdf. 
\(, ADEC Spill Report (July H, 2010), ~c :ilaska.eovtApplicntions. SPAR:Pub!icMVC Pl:RP!Sm\1Dctaii<?SrilllD=35905. 
17 ADNR Pebble Field Monitoring Report, p. 7 (Aug. 3, 2010}, http: :dnr.alaska.gtW/nilW!lninino, larl!cmindocbblc,field·rcports/pcbblcOS03 1 O.pdf. 
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Exhibit D Selected Examples of Pebble Exploration Drill Holes with Known Past Recorded Problems 

Obs. Date Drill Hole Site No. Type of Problem Details 
8/3/2010 DOH 9464 Footprint visible after ''much of the site has not revegetated." ' 

reclamation 
8/3/2010 DOH 7378 Footprint visible after "Tundra has been replaced, but growth of the vegetation is quite 

reclamation limited.''39 

9/10/2010 DOll 10512 Fuel spill Spill of25.0 nallons of hydraulic oil"" 
10/13/2010 Drill Hole/Site No. 10523 Drill fluids discharged onto Drill water and mud tram sump pits discharged downslope from 

tundra pits onto tundra 41 

5/24/2011 DOH 11528 Drill fluids discharged onto "DOH 11528 had areas on the tundra where drill water had 
tundra overflowed trench."42 

6/22/2011 Drill Hole/ Site No. Staining and petroleum odor at Reclaimed in Fall 2010, "Slight petroleum odor on vegetation 
10514 reclamation site adjacent to drill hole. Approximately a 4-foot diameter area was 

stained at this site."43 Spill rcmediated bJ next site visit but the 
vegetation around the drill site is sparse. 4 

6/26/2011 DOH 11529 Fuel spill Spill of3.0 gallons of hydraulic fluid· 
6/26/2011 Drillllole/Sitc No. 11533 Fuel Spill; Incomplete or Spill of 40.0 gallons of hydraulic fluid. Hydraulic fluid was 

unsuccessful remediation injected down the drill hole, so the leak was not noticed until 
circulation brought it back to the surface. 46 A year later, after 
abandoned, tundra is regenerating slowly and iron bacteria sheen 
noted on water surface at reclamation site.47 

7/12/2011 DOH 10523 Filled sump collapsed ''A filled sump at DDH I 0523 has collapsed, and needs more 
fill."48 
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Exhibit D Selected Examples of Pebble Exploration Drill Holes with Known Past Recorded Problems 

Obs. Date Drill Hole Site No. Type of Problem Details 
8/25/20 II Drill Hole/Site No. 11531 Impacts to vegetation "Evidence of significant impacts to riparian vegetation or stream 

banks. 1
'
49 

8/25/2011 Drill Hole/Site No. 11- Impacts to vegetation ·'Site I I -522 will require extra attention during reclamation as the 
533 site was occupied for a considerable period of time and some 

vegetation was trampled. "50 

1017/2011 Gllll292S Fuel spill Spill of 13.0 Rallons of diesel" 
10/20/2011 Drill Hole/Site No. 09462 Artesian flow impacting Abandoned well, plugging in progress, "lots of water issued from 

remediation efforts the hole;" water up flowing through subsurface materials and 
discharging to the ground. "Overland flow as created discolored, 
possibly iron stained zones on the surface 10-15 feet wide.'' 52 

Eight months later, grouting stopped the artesian flow, but the drill 
hole was not yet reclaimed and iron staining and remnants of 
materials discharged from previous artesian upwelling were 
observed53 And in summer 20 I 3 there was still some iron 
staining on the tundra adjacent to the revegetated sump pits and 
most of the vcaetation was not doing well. 54 

6/8/2012 DOll I 1540 Fuel spill Spill of 10.0 gallons of hydraulic fluid" 
6119/2012 DOH 11534 Incomplete or unsuccessful Abandoned drill hole site from previous year, replaced tundra not 

remediation doing very well. 56 

~D_lL_ DOH 1549 Fuel spill Spill of 13.0 gallons of hydraulic fluid" 
8/21/2012 Gil 12-333 Drill fluids discharged onto "Water from sump pit pumped up slope and away from any 

tundra surface water and discharged on tundra."5' 

4
'l ADNR Pebble Field Monitoring Report, p. 2 (Aug. 25, 2011 ), http:!/dnr.a!aska.gov!mlw/mining/largeminc/ocbhlcdield~rcports/pcbblemP511.pdf. 

50 ADNR Pebble Field Monitoring Report, p. 1 (Aug. 25, 2011), http://dnr.alaska.nov!mlwimininn/hwgeminc/pchhlc/ticld~rcportstpchhlcOR2511.pdf. 
'

1 ADEC Spill Report (Oct. 7, 2011), http:i/dcc.alnska.noviApp!ications/SPAR/PuhlicMVC/PERP/Sm\IOctnils'?Spi\IID---3K469. 
'~ ADNR Pchblc Field Monitoring Report, p. 10 (Oct. 20, 2011 ), h!tp:i!dnr.nlaska.1.!0V/m\w!mining/largcmincmchble/tield-rcpons'pcbhlc102Ul !.pdf. 
"' ADNR Pebble Field Monitoring Report, p. 1. 6 (June 19, 2012), http://dnr.ala,;;ka.gov/mlw/mining;largcminctpcbhlc/tic!d-reports/pcbblc061 Y 12.pdf. 
~4 ADNR Pebble Field Monitoring Report, p. I, 16 (July 23, 2013), http://dnr.al:lska.gov/m!wrmining/largcminc/pcbble/ficldHrcports/pcbblc072313.pdf. 
5 ~ ADEC Spill Report (June 8, 2012), Jill~t9£.~11;.tsb.gov/AnnliqJ.iQns/SPAR/PublicMVCtPERP/Spi110ctails?SpiliJD739862.. 
~n ADNR Pebble Field Monitoring Report, p. 9 (June 19, 2012), httr:J/dnr.alaska.gov/mlw/mining'!aroemincmebb!clficld-rcportsmcbble061912.ndf. 
57 

ADEC Spill Report {Aug. 7, 2012), http:,· idee alaska.gov ApnlicationstSPA!t Pub!icMVCtPERP/Spil!Dctaihi".)SpilliD=4030 I. 
5s ADNR Pebble Field Monitoring Report, p. 2 (Aug. 21, 2012), httn:i/dnr.alaska.gov mlw/mlningl!argcnl!ncipcbhlctficld-rcports/pcbblcOB211 Lru!.f 
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Exhibit 0 Selected Examples of Pebble Exploration Drill Holes with Known Past Recorded Problems 

---
Obs. Date Drill Hole Site No. Type of Problem Details 
10!17/2012 DDII12561 Drill fluids discharged onto Water from sumg pit discharged on tundra approximately 200ft 

tundra south of tbe rig. 9 

10/17/2012 DOll 12560 1 Drill fluids discharged onto Water from pit discharged on tundra approximately 200ft 
tundra south of the rig. 

6/28/2013 DOH 12562 Fuel spill Spill of 2.0 gallons of hydraulic fluid"' 
7/23/2013 GH 13-371 Drill fluids discharged onto Water from sump pit discharged on tundra about 200ft northwest 

tundra of the rig. some murk):' water QOolcd at discharge site62 

7/23/2013 GH 12-322S Footprint visible after Drill hole not plugged and the trench and sump pit locations were 
reclamation, drill hole not visible due to brown color of tundra63 

I plugged 
8/6/2013 DDH12555 Footprint visible after Abandoned drill site, vegetation sparse.94 

_ ~rgation _ 
9/9/2013 Gil 13-383 Drill fluids discharged onto Water from sump pit discharged on tundra about 200ft northeast of 

tundra the rig. 65 

7/22/2015 DI-14223 Water upwhelling near ''The area around the drill hole location is extremely wet and 
abandoned drill hole spongy. Lab tests conducted by PLP indicate that the chemical 

composition is similar to other nearby seeps in the surrounding 
area."66 

7/22/2015 DDH40 Water from well created surface "Water from DDH 40 created the surface staining with iron algae 
staining in a channel approximately 120 feet long."67 

7/22/2015 DH9 Surface staining; impacls to Abandoned well hole from 1988, "Surface staining and impact on 
vegetation vegetation are evident from aerial view. '' 68 

59 ADNR Pebble Field Monitoring Report, p. 8 (Oct I 7, 2012), bl!DJ'dnr alaska.gov/mlw/mininn;largcminc/pcbhlcificld-rcpnrt:;;/pcbhlc 1017ll.pdf. 
60 ADNR Pebble Field Monitoring Report, p. 14 (Oct 17, 2012), http:/tdnr.al;.lska.govlm]w/mining/lJrgcmine,pcbb\c,fichJ~n::ports/pcbblc 101712.pdf. 
61 ADEC Spill Report (June 28, 2013), htm:l·dcc.alaska.goviApplications-'SPAR/PublicMVC/PERPiSpi!!Dctails'!SpilliD-·42036. 
r,
2 ADNR Pebble Field Monitoring Report, p. 2 (July 23, 2013), htto://dor.alaskrl.gov/mlw/mininrplargcminclpcbblc/ticld-rcports/pcbbldl72313.pdf. 

63 AONR Pebble Field Monitoring Report, p. 13 (July 23, 2013), http://dnr.alaska.gov/mlWiminingilargcmine;pcbb\elfie!d-rcports/ncbblc072313.pdf 
64 ADNR Pebble Field Monitoring Report, pp. 5-6 (Aug. 6, 2013), http:-!dnr.a!J~ka.govimlwimining/Jnrgcmmc/pcbblc/ticld-rcports/pchbk0~06 1 J.pdf 

ADNR Pebble Field Monitoring Report, pp. 2-4 (Sept 9, 2013), httr://dnr.alaska.govlmlw/mininu/Jargcminc/pcbblc/tlcld-n:ports/pebbk0909l3.pdf. 
f>(l ADNR, Pebble Field Monitoring Report, APMA A20146ll S Pebble Limited Partnership, p. 7 (July 22, 2015), 
http:l/dnr.alaska.gov/mlw/mining·largcminc·pchblc· !icld-rcports 'pebble I 0 I '20 15.pdf.1pdf ""pcbb\c-iulv22. 
(1

7 
ADNR, Pebble Field Monitoring Report, APMA A20146l18 Pebble Limited Partnership, p. 9 (July 22, 2015), 

http:/ /dnr.abska. gov/ ml w/mmi ng/brgcmincipcb b lc/fidd -n:rorts!pchb h: I 0 12?0 15 .pdf.1pd f'"-pcbhlc-1 uly22. 
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Exhibit D Selected Examples of Pebble Exploration Drill Holes with Known Past Recorded Problems 

Obs. Date Drill Hole Site No. Type of Problem Details 
7/22/2015 DH 1240 Field maintenance needed '"Field maintenance activities to eliminate surface water seepage 

and minor surface reQairs to existing valves, caps~ or ~lugs.'' 69 

7/22/2015 Dll 4224 Field maintenance needed "Field mainlenance activities to eliminate surface water seepage 
and minor surface re~airs to existing valves, ca~s. or ~lugs."70 

7/22/2015 DH 5330 Field maintenance needed '·Field maintenance activities to eliminate surface water seepage 
and minor surface repairs to existing valves, caps, or plugs. "71 

7122/20 15·-· DH 7382 Field maintenance needed "'Field maintenance activities to eliminate surface water seepage 
and minor surface repairs to existingvalves, caps, orp~tigs."72 

7/22/2015 DH 8413 Field maintenance needed '"Field maintenance activities to eliminate surface water seepage 
and minor surface repairs to existing valves, caps, or plugs."73 

7/22/20!5 DH 8423 Field maintenance needed ·'Field maintenance activities to eliminate surface water seepage 

'?i22!20l5-
and minor surface repairs to existing valves, caps, or plugs."74 

DH9475 Field mainte~ance needed ·'Field maintenance activities to eliminate surface water seepage 
and minor surface repairs to existing valves, caQS, or E:lugs."75 

t>~ ADNR, Pcbhlc Field Monitoring Report, APMA A20I461IR Pebble Limited Partnership, p. 9 (July 22, 2015), 
b.!.!n://dnr.alaska.g\n'/mlw/mini!Wiiargcminc/pchhlc/ficld~rcrorts/pcbhlc 1 01220 15.pd!'?pdf""nchbk-july'2. 
69 ADNR, Pebble Field Monitoring Report, APMA A20146ll8 Pebble Limited Partnership, p. 15 (July 22, 2015), 
blJn.;!/dq.r.alaska. gm·. mhv.'Jninin"' lJrgcmincf\Jcbhlc/ticld-rcports/pchblc 1 01220 J 5.pdt'?pdf""pcbblc-iulv21. 
70 ADNR, Pebble Field Monitoring Report, APMA A20146ll8 Pebble Limited Partnership, p. 15 (July 22, 2015), 
http:;/dnr.alaskn. gov. mlw/rnining, lnrgcminc/pcbhle!ficld~rcportsmchblc 1 01220 15.ndf?pdf.,.pchble-july''. 
71 ADNR, Pebble Field Monitoring Report, APMA A20l461l H Pebble Limited Partnership, p. 15 (July 22, 2015), 
htm:;ldnr.a\aska.gov. mlw/mining, brg.:minc/pcbhlc/Jicld-rcnortsmehblc I 0 J 71() 15 .pd!'?pdl'=-pchble-iuly22. 
72 ADNR, Pebble Field Monitoring Report, APMA A2014611S Pebble Limited Partnership, p. 15 (July 22, 2015), 
111.!nddt}r.a!aska.gnv,mlw!mining- largcminc pchhlc• Jlcld~rcports/pcbb!c 101220 I 5.pdt'?pdt~ pcbhle-july2'. 
73 ADNR, Pebble held Monitoring Report, APMA t'\20146118 Pebble I.imitcd Partnership, p. 15 (July 22, 2015), 
http://dnr.alnska.gov; m!w!tnining:lnrgcmJnctpcbb!c/licld-rcports/pchb!c I 0 I 120 15.pdf?pdf-·pcbblc-Julv22. 
74 ADNR, Pebble Field Monitoring Report, APMA A201461 18 Pebble Limited Partnership, p. 15 (July 22, 2015), 
http://dnr.alaska.govtml,v/lllin!n": lmucminctpcbhlc 'ficld-rcportsipehb!c 1 01220 15.ndl'!pJf,.·pcbhlc-lulv21 . 
15 ADNR, Pebble Field Monitoring Report, AP\1A A20l461lS Pebble Limited Partnership, p. 15 (July 22, 2015), 
http:!/dnr.alaska.govimlw/nlining!largcminc/pl'bh!c/ficld-rcports/pcbb!c 1 0! 1:20 15.pdt'?pdt:.,.,pchbk~ju\y72. 
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Exhibit E ADEC Record of Reported Spills from Pebble Exploration Activities 

Date Spill Number Spill Name Gallons 
Spilled 

3/12/2006 06269907101 Northern Dynasty Mine/ Pollux 35.0 
Aviatin 

5/28/2006 062699 I 4801- Northern Dynasty Mines, Iliamna 90.0 
Runwa~S(lill 

6/23/2006 062699 I 7402' Northern Dynasty Mine Connector 20.0 
5/9/2007 07269912901 Northern Dynast Mine AK Plane 80.0 

zone 5 
9/12/2007 07269925501• Northern Dynasty Mines Diesel 12.0 
2/15/2008 0826990460 1° Pebble Mine HydEaulic Oil 2/15/08 30.0 
5/16/2008 08269913701 --------------------------------------------- 5.0 
5/17/2008 08269913801' --------------------------------------------- 3.0 
5/22/2008 08269914301 --------------------------------------------- 4.0 
6/13/2008 08269916501 '" --------------------------------------------- 8.0 
7115/2008 08269919701 11 --------------------------------------------- 18.0 
7128/2008 08269921001" --------------------------------------------- 2.0 
9/2/2008 08269924601 ° Pebble 5 gal hydraulic spill 5.0 
9/2/2008 08269924602 Pebble Project 5 gal Hydraulic Spill 5.0 
9/25/2008 08269926901" Pebble Exploration A vGas Spill 40 40.0 

Gallons 
11117/2008 08269932201 16 --------------------------------------------- 9.0 

1 http:, /dec .alaska.gov / ApplicntionstS P A R/Pu bhcM V C/PER P /Snil! Dctails'.)Spilll Q---o-:26070 
2 http:/ idee .alaska.gov I Anp l icat ions/spA R1Puh lie M VC/P ER p /Spil!D~tai ls'?Spilll o- 26636 
3 http:!tdcc .a bska. "0\'t A ppllcat ions!S PAR iPublic MY C iPER PiSpill Dctai Is'? Spi 1 l!D..,26 ~ 39 
4 http:t/dcc.alaska.g.ovtApplications/SPAR PublicMVC!PERP/SpillDctails'!SpilllD,,28682 
5 http:1/dQ.c .alaska.gmilin.li~;Uj.Qns/SP A RJPub licMYQJ:.hl~LSnill Dctai ls'?Spi II I D.., 19926 
li http:/ld...-c .aln.<.ka.gov/ Applic<ltions/SP AJVPuhlicMV C/P ER P/Spi II Dctai ls?Spilll D= 30799 
7 http://(kc.alnska.gov; App!icationsiSPAIVPuhlicM VCt PERP/SpillDctails'?Spi!ll D .. 31549 
R http://dcc.alaska.gov, /\pplications1SPAR· PubhcMVC/PERP/SpillDctails?SpiliiD~ 3 I 551 
9 bttp:l/dc~..:..alask(L!.!OVIApp!i.cationsiSPAR/PublicMVC/PERP/SpillDctnils?SpilliD·· 31552 
10 http://dcc.alaska.gov/ Applications/SPARJPuhlicMVC/PERP/SpillDctails'?Spi!llD · 31702 

h!tn:· 1dcc.Jbsk<J.gov· Apnlications.'SPAR/Public MVCiPERI~lDctails?SmlliD'- 31 ROO 
12 http://dcc.alaska.gov/ Apr!ications/SPAR/Pub!icMVC/PERP/SpillDctails?Spilll D~31 RR9 
13 b__U_p,;:L~kf. J lCJs~~t,g_Q~~Anrh~n_t_iQillii.Sf_f:!RIPLtblic M_~WiR!YSpillD~tails?Spill I 0"'·3 61..,:2 
14 http:/;dcc. alaska .govt Appl icatinns1 S P AR/PubhcMV C/P ERP /Spill o,~tai ls'?Spi !I I f)-o· 3 612~ 
15 httn: hi~c.alash:a.<>ov:Applicnt!Ons1 SPAR;Publ!cMV('/PERP/Spi!lDetnils?Sm!liD 31204 

Material Spilled Responsible Party 

Aviation Fuel Northern Dynasty Mine 

Diesel ~~~~~------------------------------

Diesel Northern Dvnastv Mine 
Diesel Northern Dynasty Mine 

Diesel Northern Dvnastv Mine 
Hydraulic Oil Northcm Dvnasty Mine 
Hydraulic Oil Pebble Mine 
En~ine Lube Oil Pebble Mine 

~~icOil Pebble Mine 
Hydraulic Oil Pebble Mine 
Aviation Fuel Pebble Mine 
Ethylene Glvcol Pebble Mine 
Hydraulic Oil Pebble Limited Partnership 
Hvdraulic Oil Pebble Limited Partnership 
Aviation Fuel Pebble Exploration 

Hvdraulic Oil Pebble Mine 
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Exhibit E ADEC Record of Reported Spills from Pebble Exploration Activities 

Date Spill Number Spill Name Gallons 
Spilled 

8/3/2009 09269921501 South Hanger, Iliamna Airport 10.0 
8/15/2009 0926992270 1 " H vdraulic line mptured 1.5 
10/15/2009 0926992880 1 19 Pebble Exploration 7 Gal Hydraulic 7.0 

, Spill 
6/1/2010 10269915201' Pebble Project Diesel 1.5 
7/8/2010 10269918901' Pebble Project Bore Hole DOH 15.0 

10488 
9/10/2010 I 0269925 30 I-· Pebble Bore Hole 25.0 

DOH 10512 
6/26/2011 11269917702- Pebble Exploration Boring DDH 3.0 

11529 
1017/2011 11269928001' Pebble Project Drill Site GHll292S 13.0 
6/8/2012 12269916001' Pebble Limited Partnership, DDI! 10.0 

11540, 10 Gal Hydr 
817/2012 12269922001 w Pebble DDH1549 Hydraulic 13.0 
6/28/2013 13269917901' Pebble BH DDH 12562 Hydraulic 2.0 

Total Spills= 27 Total Gaii()D!i:ReJ>()rtedSJ>illcd = 467 

16 http://dcc. a la:-:ka. oov/ App licnt ions/SP AR/Puhl ic M V C!PER P /Spill Dctails?Spilll Do- 31592 
17 http:! /dec .u Iaska. go vi AuP.li£.<!!iill11ii.SE!1...IV.JitblicM V C!PJiRP/Spi \I Octai ls?Spilll D,.,.. 34177. 
1 ~ http:/ I dec .alaska. vov1 App heat ions/SP AR/Puhlic MVC/PER P;Spi 11 Oetails?Spilll D"" 345 07 
19 http:, ;dcc.<tla.ska.goy, Applie<!tions!SPAR/PuhlicMVC/PFRP, Spii!Oetails?Spilll D-- 34651 
~ 0 hHp:r /dcc.a !ask a .gov I App !Jcations/SP AR;Puhl ic M V C/P ER P !Spill Octai ls?Spi Ill D= 3 5949 
~ 1 bt!rriLdsx.al;_t~kg,g_q.YiAQD_Ucations/SPAR/PublicMVC/PERP/Spi!lDctails~l_Snill.tD -35905 
22 httn :t/dcc.abskg. gov/ App! ications!SP A R/PublicM V Ct P ERP /Spi 11Dctai !s'?Spil !1 D...., J 62 02 
21 http>idcc.<1la-;ka.govr App!H.:attonstSP AR1 Put.licMVC, PERP/SpillDcta!ls'!Snil!l 0"" 38026 
24 http:,hkc.ala,ka.gov:Application.~· SPAR;PuhlidvlVC. PFRPiSpiliDctails'?SpillJD · 38469 
2

' http: '/d(;c.a!as~~Y.u-'ll?nlic;:JtionsiS_f..f.R/P~!_I)jk_.!...\1 VC PERP;SpillDctails2.SQi.lll D.,.. 39865 
Jf> http:/ /dcc.alaska. go vi Apr! ication~/SP A R1 Pu hllc ~vi V CJPERP /Spi l1 Dctai !s'!S pi Ill 0""4030 1 
27 http:Jdcc.;:J laskn. gov/Aprl icat ions/SP AR;Pu h!ic M VC/ PERP /Sni II Dctails?S pi Ill f):---'-42036 

Material Spilled Responsible Party 

Diesel Pebble Exploration 
Hydraulic Oil Pebble Exploration 
Hydraulic Oil Pebble Project 

Hydraulic Oil Pebble Limited Partnershif! 
Hydraulic Oil Pebble Limited Partnership 

Hydraulic Oil Pebble Limited Partnership 

Hydraulic Oil Pebble Limited Partnership 

Diesel Pebble Limited Partnershi[l 
Hydraulic Oil Pebble Limited Partnership 

Hydraulic Oil Pebble Limited Partnership 
Hvdraulic Oil Pebble Limited Partnership 

J 



218 

Exhibit F 



219 

Exhibit F Pebble Exploration Facilities and Equipment Left Behind 

Facility or Equipment Location Description 
2004 Camp Site with 8-l 0 SEl/4 SEI/4 Sec 21 T3S "Northern Dynasty built a camp with 8-10 small buildings for use in 2004. 
buildings R35W The facility is no longer used as a camp, but Northern Dynasty has left the 

structures in place for storage and a possible shelter in bad weather." 1 As of 
2013, it is "used for storage of drill parts, water line, reclamation supplies, etc. 
in temporary structures. When not in use at the drill rigs, all other temporary 
structures used as emergency shelters, water heater housing, empty garbage 
totes, outhouses, etc., are also stored at the Supply Depot. One lOft x 20ft 
wooden structure is used to store drill supplies that require protection from the 
elements. A WeatherPort type tent (approximately 24ft x 60ft) is used to 
temporarily store mechanical equipment. Both temporary structures are 
heated."2 

Discovery Outcrop Old West Orebody, discovery Tbe old exploration camp is located about 200 yards south of discovery 
Exploration Camp outcrop outcrop and was being used for storage during many years of PLP's 

exploration efforts. According to DNR in 2007, PLP "has a lot of materials 
stored in the old camp. particularly drill steel." 3 

Main Supply Depot Near drill hole Glll2-320S As of July 2015, the following items remained at tbc depot: (1) at least 19 
boxes for line heaters; (2) spill response kits; (3) at least 3 wooden fly boxes; 
(4) at least 10 piles of tundra pads stacked 10 high; (5) multiple drill platforms 
not heing used; (6) numerous drill rods and casing; (7) dunnage material for 
cribbing; (8) multiple aluminum water boxes and fly boxes stored for future 
usc; (9) two med ports; (10) numerous empty fuel tanks; (ll) sheds; (12) 
supply storage tents; and (13) the main supply storage buildin".' 

Watershed Supply Area Near DH 5326 As of July 20!5, this closed site contained a few buildings, a Quonset hut, 
support structures out in the field, and many scattered barrels. 5 Contains two 
temporary stroctures erected to protect water hose and keep it from freezing. 
One is metal clad (approximately lOft x 20ft) and the other is a wooden 
strocture (approximately 20ft x 40ft)6 

ADNR Pebble Project Inspection (June 14, 2006),. ~~::.1~~~~~~;;;:;:~:~::~::~::~::k!llii.illl: 2 PLP, 2013 Annual. Reclamation Report, The ,], 
rcports/p!prcc2QJJ .. &ill: 
1 ADNR Pebble Field Inspection, Part III at 6 and 9 (July 26, 2007), http://dnr.,.~l\li:>.lm,ggv/ml~illingthmrcmilJ_cfpchbledlcld~rcports/pchhlc072Jl07.pdf. 
4 ADNR, Field Monitoring Report, APMA A20146118 Pebble Limited Partnership, pp. 2-5 (July 22, 2015), 
httn:·idnr.alaska.gov!mlw ·mininl!rlargl.!mincipcllblc/fidd-rcportsJpcbh!e 101220 15.nd1'?pdf"o-nebblc-July22. 
'ADNR, Field Monitoring Report. APMA A20!46JI8 Pebble Limited Partnership, pp. ll-12 {July 22, 2015), 
bttJ1.~U®J~'l_l{!S~<-!,_g_~~Y1mlY! !Jfl.!O.i_1!gjl_<Jt.J;~1m!l9.in.::bb lei tid~!:X.9_ll9!~l:'i(J?~J1 blc I Q 12 'O I.S .pdf1pdf=.,pcbb lc~j ul v22. 
~> PLP, 2013 Annual Reclamation Report, The Pebble Project, p 3 (April4, 2014), http:J/dnr.alaska.gov/mlwlmining/!Jrgcminc/pcbblclrcclamation­
rcport:,IJ)\nrcclO I J.nd[ 

I 
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Exhibit F Pebble Exploration Facilities and Equipment Left Behind 

Facility or Equipment Location Description 
Weather Monitoring Facilities Various Pebble I, aka North Weather Station, is situated at 59d 54.183 N, 155d 19.800 

W. Pebble 8, aka Northwest Weather Station, is situated at 59d 54.536 N, 155d 
18.742 W. "During 2013, two 60 meter towers were installed at two distinct 
locations. The purpose of these stations is to collect wind data for 18 to 24 
months, after which the towers and stations will be removed and site 
reclaimed. Meteorological Tower 1 is located on State of Alaska land, PLP 
mining claim, on Kaskanak Mountain approximately 18 miles from the Iliamna 
Airport at 59d 49 40.08 N, l55d 28 33.67 W. Meteorological Tower 2 is 
located on State of Alaska land, PLP mining claim, on Sharp Mountain 
approximately 17 miles from the Iliamna Airport at 59d 46 55.70 N, 155d 26 

I 01.72 W.''7 

West Bay (3) Western extent ofPLP j Three small facilities for storage and to provide shelter for crews during data 
operations, former drill sites collection.9 

DDII-6349, GHl0-220, and 
DOll 11531' 

Wiggly Lake Airport and fuel Wiggly Lake In 2007, the site was used for on-site fuel storage- one depot held 3,000 
storage gallons and was 200 feet from the lake, the other depot held 2,000 gallons and 

was 100 feet from the lake and fuel was parsed out to the various drill sites as 
needed. 10 However, as of summer 2015, the structures and infrastructure for 
the heliport site and fuel SU££1)1 dejJOt at Wiggle Lake had been removed. 11 

7 
PLP, 2013 Annual Reclamation Report, The Pebble Project, p J (Apri\4, 2014), http:HlnLalaska.l!ov,mlwtmintng-largcminc'pcbblctrcclamntion­

rcportsfrlprcc2{) ll.Jldf. 
~ PLP, 2013 Annunl Reclamation Report, The Pebble Project, p 3 (April4, 2014), htrp:/hlnr.alaska.gm·/mlwrmimng!largcmit:v;~!1Cbblc£[cclarn~.tLQ!t: 
!TiillJJ2:J1lpn:c'0 IJ.pdf 
9 

ADNR, Field Monitoring Report, APMA A20146118 Pebble Limited Partnership, pp. 15 (July 22, 2015), 
http:/ /dnr.a Iaska. gQ:Y· mlw/nljj] mg/largcmincmchb lc/ !lcld-rcports/pch blc 1 0 12'10 15 .pd f!pdf-pchhlc~iulyJ.l. 
w ADNR, Field Report Pebble Copper/Gold Project (April 5. 2007), bttp:"itinr.alaskg,gov!mlwtmininr.largcm!Dc/lH::Q_bl_ctticld-rcpon_':!(PC..bhlc04Q).QlJ2QJ 
l! ADNR, Pebble Project Field Monitoring Report (July :22, 2015), http:.,dnr.nlaska.gov/mh\/minin"/largcminc.pcbb!cd!cld-
rcports·pchhlcl 01220 J 5 pd!J!df--pchblc-julv22. 
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I. EXECUTIVE SUMMARY 

On October 6, 2015, The Cohen Group, led by former Secretary of Defense William Cohen, in 
association with the law firm DLA Piper LLP, issued a report ("Cohen Report") 1 commissioned 
by their client The Pebble Limited Partnership ("PLP") critiquing the U.S Environmental 
Protection Agency's ("EPA'') review and proposed action with respect to PLP's Pebble Mine, 
proposed to be constructed in the headwaters of Bristol Bay, Alaska. The Natural Resources 
Defense Council ("NRDC")2 responds here to that report. 

Bristol Bay is "one of America's greatest national treasures."3 The Bristol Bay watershed-and 
the salmon, wildlife, and Native communities that call it home--exist in a rare and pristine state 
of sclf-sustainability, undisturbed by significant human development. The watershed is home to 
the largest wild sockeye salmon fishery in the world, supporting half of the world's wild sockeye 
salmon and generating $1.5 billion annually and 14,000 jobs4 Approximately 70% of the salmon 
returning to spawn are harvested, and the commercial salmon harvest has been successfully 
regulated to maintain a sustainable fishery and, in turn, sustainable salmon-based ecosystems. 
The Bristol Bay watershed, with its high quality commercial, recreational, and subsistence 
fisheries, represents an aquatic resource of national-and global-importance. Indeed, its 
sensitive streams and wetlands are cherished not only because they are essential to the well-being 
of the region's world-class wild salmon fisheries, but also because they serve as the lifeblood of 
AlaskaN ative cultures that have thrived there for millennia-as well as world-class sports 
fishing and tourism industries that the region's hydrology supports. 

Bristol Bay is threatened by large-scale mining like the proposed Pebble Mine, a giant gold and 
copper mine that, if built, would: produce up to l 0 billion tons of mining waste; destroy salmon 
spawning and rearing habitat, including up to 94 miles of streams; devastate 5,350 acres of 
wetlands, ponds, and lakes; significantly impact fish populations in streams surrounding the mine 
site; alter stream flows of up to 33 miles of salmon-supporting streams, likely affecting 
ecosystem structure and function; and create a transportation corridor to Cook Inlet crossing 
wetlands and approximately 64 streams and rivers in the Kvichak River watershed, 55 of which 
are known or likely to support salmon. Culvert failures, runoff, and spills of chemicals would put 

'The Cohen Group, Report of An independent Reviel!' Of The Cnited States Environmental Protection Agen')' 's 
Actions In Connection With Its Evaluation Of Potential Mining In Alaska's Bristol Bay Watershed (Oct. 6, 2015), 

available at http:i/tiles.cohengroup.net!Fi nai/Final- Report-with-Appendices-compressed.pdf [hcrcinalicr "Cohen 
Report"]. 
'NRDC is a nonprofit organization of 500 scientists, lawyers, and environmental specialists dedicated to protecting 

public health and the environment in the United States and internationally, with offices in New York, Washington 

D.C., Montana. Los Angeles, San Francisco, Chicago, and Beijing. Founded in 1970, NRDC uses law, science and 

the support of2.4 million members and online activists to protect the planet's wildlife and wild places and to ensure 

a safe and healthy environment for all living things. 
1 Tanya Somanader, 5 Things You Need to Know About Alaska's Bristol Bay, The White House Blog (Dec. 16, 2014 

at 5:12 PM), https: 'iwww. \vhitehouse.!.!ov.'blogi/0 l4i l2,-'l615-things-vou-need-know-about-alaskas-bristol-bav. 

'Gunnar Knapp eta!., Univ. of Alaska Anchorage Inst. of Soc. & Econ. Research, The Economic Importance of the 

Bristol Bay Salmon Industry at 1 (2013), available at http:i:tishermenforbristolbay.org:wp­

content/uploads/2013/02/CFBB-ISER-FfNAI..-REPORT-5-10-20 13.pdf: see also U.S. EPA, An Assessment of 

Potential Mining Impacts on Salmon Ecosystems of Bristol Bay, Alaska, 910-R-14-00 I ES (2014), available at 

.bJ.112~j\vww1:.epa.gov 1 ~i!esfproduction.'fil~s/2015-05/documents/bristol bav assessment final 2014 voll.pdf 
[hereinafter ''BBWA"]. 
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salmon spawning areas at risk and require the collection, storage, treatment and management of 
extensive quantities of mine waste, leachates, and wastewater during mining and ''long after 
mining concludcs."5 

Given Bristol Bay's economic and ecological importance-and the potentially "catastrophic''6 

risks of large-scale mining on the watershed-EPA adopted a methodical scientific review 
process for (I) assessing the potential impacts oflarge-scale mining in the region and (2) 
determining whether a proposed determination under Section 404( c) of the Clean Water Act 7 is 
warranted and, if so, what that determination should be. This process- conducted over a period 
of four years- was designed to ensure that the assessment would be informed both by extensive 
public participation and by significant scientific peer review. 

Secretary Cohen and DLA Piper LLP have acknowledged that they were hired and paid by PLP, 
the proponent of the proposed Pebble Mine, and that should be kept in mind when evaluating the 
independence of their report. More specifically, though, and as described in detail below, the 
Cohen Report's criticisms of EPA arc entirely unfounded on the merits as a matter of fact and 
law. For the reasons summarized below, the Report should be disregarded in its entirety: 

First, contrary to the allegations in the report, EPA's proactive approach in the pre-permit 
timeframc is common in a variety of environmental decision-making contexts. The fact that a 
proactive approach has only rarely been used in the Clean Water Act Section 404 permitting 
context does not render EPA's use of this approach in Bristol Bay unprecedented, novel, or 
illegitimate in any way. Second, following PLP's lead in attacking EPA for allegedly pre­
dctemlining the outcome of its administrative review process, the Cohen Report repeats similar 
arguments on PLP's behalf and ignores the extraordinarily comprehensive and inclusive public 
process that accompanied every stage of EPA's review, including repeated opportunities for 
public comment and two scientific peer reviews. Third, the Cohen Report authors' make it sound 
as if the use of hypothetical scenarios in environmental decision-making is unusual or in some 
way inadequate, when this is routinely done in many contexts. Fourth, the Cohen Report's 
assertion that EPA has not fully explained the basis for its 404(c) proposal is belied by the 
extensive record, including both EPA's comprehensive scientific watershed assessment and the 
agency's proposed determination. Finally. in contrast to EPA's actions. it is the Cohen Report 
that lacks transparency and reflects bias. 

5 U.S. EPA, An Assessment of Potential Mining Impacts 011 Sa/moll Ecosystems of Bristol Bay. Alaska, 91 0-R-14-
00 IES (20 14), available at http://www2.epa.gelVisites/production/tiles/2015-
051documents/bristol bav assessment final 2014 voll.pdf [hereinafter "BBW A"]: see also Press Release, U.S. 
EPA, EPA Releases Bristol Bay Asscssmem Describing Pote11tial Impacts to Salmon and Water From Copper, Gold 

""fining I Agency launched study after requests for action to protect Bristol Ba_v ·watershed from large-scale mining 

(Jan. 15, 2014), available at 
http:: iyosemite.epa.govlopaiadmpress.nsfid0cf6618525a9cfb85257359003 fb69dieab0fc9ea00209d785257 c61 0069e 

88i10penDocumcnt. 
6 BBWA at 9-2. 
7 33 U.S.C. § 1344(c). 
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II. STATUTORY BACKGROUND 

EPA's primary mission is to "ensure that ... all Americans are protected from significant risks to 
human health and the environment where they live, learn and work,"R and one of EPA's top 
strategic priorities is "Protecting America's Waters," which means "[p]rotect and restore waters 
to ensure that drinking water is safe and sustainably managed, and that aquatic ecosystems 
sustain fish, plants, wildlife, and other biota, as well as economic, recreational, and subsistence 
activities."9 

In Section 404( c) of the Clean Water Act ("CW A"), 1° Congress gave EPA broad authority to 
protect water resources from unacceptable adverse effects "whenever" the time is right. 11 It is 
beyond dispute that the CWA authorizes EPA to undertake 404(c) action in a proactive manner 
to prevent certain areas from being used as disposal sites for mining waste or other dredged or 
fill material. As explained by the D.C. Circuit, the statute "imposes no temporal limit" on EPA's 
authority to exercise its 404(c) authority "whenever" it makes a determination that an 
'·unacceptable adverse effect" would result because, by using the ''expansive conjunction 
·whenever,' the Congress made plain its intent to grant the Administrator authority to prohibit/ 
deny/restrict/withdraw a specification at any time." 12 In light of this "unambiguous'' and 
''manifest" intent of Congress. 13 the Cohen Report "[a ]ccept[ s] EPA's statutory authority to take 
action to protect the environment whenever it determines unacceptable adverse effects may result 
from development activities.'' 14 

EPA has articulated several policy rationales in support of pre-permitting action in the 404( c) 
context. Where EPA has reason to believe that "unacceptable adverse effects" would result from 
the specification of an area for disposal of dredged or fill material, acting on that belief before a 
pem1itting process has begun is beneficial because it provides certainty for developers and 
avoids wasting their time and money: 

EPA also feels that there are strong reasons for including this pre-permit authority in 
the present regulations. Such an approach will facilitate planning by developers and 
industry. It will eliminate frustrating situations in which someone spends time and 
money developing a project for an inappropriate site and learns at an advanced stage 

8 U.S. EPA, Our Mission and What We Do (Nov 2, 2015,10:35 AM), http: lwwv.2.cpa.gov;aboutcpa/our-mission­
and-what-we-do. 
0 U.S. EPA, An Introduction to the Water Elements of EPA's Strate[iic Plan. (Nov. 2, 2015, 10:56 AM), 
http://water.epa.gov/aboutowigoals objectives/goals.cfm. 
10 EPA's mandate under Section 404(c) is to prohibit, deny, restrict, or withdraw dredge and fill projects that are 
reasonably likely to have an '·unacceptable adverse effect on municipal water supplies, shellfish beds and fishery 
areas (including spawning and breeding areas), wildlife, or recreational areas." 33 U.S. C.§ 1344(c). 
11 33 U.S.C. § 1344(c). 
12 Mingo Logan Coal v. EPA, 714 F.3d 608, 613 (D.C. Cir. 2013) (emphasis in original). 

l.l !d. 

'"Cohen Report, at 2. 
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that he must start over. In addition, advance prohibition will facilitate comprehensive 
rather than piecemeal protection ofwetlands. 15 

These policies underscore the appropriateness of proactive 404(c) action in Bristol Bay. Waiting 
for a permitting process to begin would only be more damaging as more time, energy, and 
money would be invested by industry, petmitting agencies, and the public. 16 Moreover, the 
disruption and anxiety arising from the potential for large-scale metallic sulfide mining to cause 
"unacceptable adverse effects" in vital salmon habitat would continue for many more years. The 
Pebble deposit presents one of the rare cases when the right time for EPA to exercise its 
authority happens to be before the proponent has filed a permit application. 

III. DISCUSSION 

A. EPA's Proactive Approach Is Common in Environmental Decision­
Making, Not Unprecedented or Novel. 

The fundamental premise of the Cohen Report is that environmental decision-making should 
begin when a project proponent submits a permit ap~lication and that proactive agency decision­
making prior to that starting point lacks legitimacy.' In particular, the Cohen Report lauds the 
dredge-and-fill permitting program under Section 404(a) of the CW A as a "well-established, 
widely-endorsed, and court-tested process," 18 while denigrating the proactive restriction of 
disposal sites under Section 404( c) as an "unprecedented'' and "novel'' •·experiment" that is "not 
fair to all stakeholders." 19 This argument is fundamentally wrong because, even apart from the 
congressionally enacted 404(c) process itself, it ignores decades of environmental decision­
making in which EPA and other federal and state agencies routinely set parameters for 
pennitting in the pre-permit time frame similar to the restrictions EPA established in its Proposed 
Determination regarding the Pebble deposit.20 

For example, also under the CWA, EPA and states establish parameters for industrial permitting 
and agricultural development in the pre-permit time frame under the CW A's total maximum daily 

" U.S. EPA, Denial or Restriction of Disposal Sites: Section 404(c) Procedures, 44 Fed. Reg. 58076, 58077 (Oct. 
9, 1979). 
16 According to a recent GAO report, the average time from initiation to completion of an EIS is 4.6 years. See U.S. 
GAO. National Environmental Policy Act: Little Information Exists on NEPA Ana(vses, GA0-14-370 at 14 (April 
2014), available at http:1/www.gao.gov/a"ets/670/662546.pdf (Noting that it would be wasteful and inefficient for 
all involved to complete an EIS process for a mining project without taking into account 404(c) restrictions from the 
outset). 
17 See Cohen Report, at 2 (describing Secretary Cohen's '~central concern'' as being ·~that EPA took regulatory action 
under Section 404(c) of the Clean Water Act substantially limiting potential development without first having 
reviewed a penni! application for any proposed project"). 
18 Cohen Report, at 84. 
19 /d., at 82, 83, ES-8 ("This project is too important, for all stakeholders, to pilot a new, untested decision-making 
process."). 
00 U.S. EPA, Proposed Detemtination of the U.S. Enrtl. Prot. Agency RegionJO Pursuant to Scction404(c} of the 
Clean Water Act Pebble Deposit Area, Southwest Alaska (July 20 14) [hereinafter "Proposed Determination"). 
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load ("TMDL") program.21 States identify and rank impaired waters and then, for each, they 
develop a TMDL and corresponding effluent limitations for particular pollutants22 These are 
submitted to EPA for approval as part of a continuing planning process. 23 One example is the 
large-scale TMDL designed to restore clean water in the Chesapeake Bay and its tributaries 24 

The Chesapeake Bay TMDL sets limits on nitrogen, p,hosphorous, and sediment pollution, and it 
allocates pollution budgets to the surrounding states. 5 Each of these states has submitted 
implementation plans to EPA for approval, and they are in the process of implementing them and 
developing follow-up plans26 The implementation plans establish restrictions on industrial and 
agricultural activities that release the types of pollutants subject to the TMDL. 27 Permits cannot 
be approved for new industrial or agricultural activities unless they are consistent with the 
TMDL and applicable implementation plans28 

Similarly, under the Clean Air Act ("CAA"), EPA and states establish parameters for the 
permitting of industrial facilities near National Parks and other Class I areas through the CAA' s 
visibility and regional haze programs29 States are required to develop programs and strategies 
designed to assure "reasonable progress" toward the national policy goal of remedying 
impairment and preventing future impairment of visibility in Class I areas30 These programs and 
strategies are incorporated into each state implementation plan (''SIP") addressing regional 
haze,31 and permits for new and modified major stationary sources of air pollution-such as 
power plants and manufacturin¥ facilities-cannot be issued unless the permits comply with the 
visibility provisions of the SIP. 2 Arizona, for instance, has provisions in its SIP establishing 
guidelines and requirements for the pennitting of several large coal-fired power plants situated 
near the Grand Canyon National Park as a means to protect visibility at this treasured national 
landmark. 33 

In short, the fact that environmental decision-making in the CW A dredge-and-fill context is 

"Sec 33 U.S.C. ~ !3!3(d). 
22 Seeid. 
23 See id. § 1313(d)-(e). 

"See generallv U.S. EPA, Chesapeake Bay Total k!aximum Daily Load (TMDL), (Oct. 25,2015. 10:57 AM), 
h!:1J2;_c_/_\V\v_w2_~QJLgQ_y~chesg_Rca.ks::!;@y..::_!Lm11 
25 See U.S. EPA, Chesapeake Bay TMDL Fact Sheet, (Oct. 25,2015,9:32 AM), http://www2.epa.rrov/chesapeake­
bav-tmd! Ichesapeake-bay-tmd !-fact-sheet. 
26 Seeid. 
27 See U.S. EPA, Sector-Specific EPA Oversight in the Chesapeake Bay Watershed, (Nov. 2, 2015, II :02 AM), 
http:/ l \\'WW2. epa. gov/ chesapeake-bay-tmd !/sector -spec i tic-epa-oversight -chesapea ke-bav-watershed. 
28 See. e.g., Virginia Dept. Envtl. Quality, Chesapeake Bay TMDL Action Plan Information, (Oct. 26,2015,3:22 
PM), 
http://www. deq. virginia. go vlPrograms/\V ater/ Storm watcrManagementiVSl'viP Perm i ts/MS4 Perm i ts/ChcsBay TMD L 
ActionPlanlnformation.aspx. 

See generallv 42 U.S.C. ~ 7491; 40 C.F.R. §~ 51.300-.309. 
30 See 42 U.S.C. ~ 7491(a)(l),(b)(2); 40 C.F.R. § 5l.300(a). 
31 See 40 C.F.R. § 5!.300(b), .302(a) 
32 See40 C.F.R. §§ 51.307, 51.166. 
33 See generally U.S. EPA, Regional Haze in Arizona, (Oct. 30,2015, 1:26PM), 
http: i \vww 3 .epa. gov" rel!i on9 i air/ az/haze/#3 OR. 
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usually prompted by the submission of a permit application34 does not mean that the 
establislunent of restrictions on development prior to the permitting stage is unusual, novel, 
experimental, or inherently suspect, as argued in the Cohen Report. This type of phased approach 
is standard practice in environmental decision-making, and EPA's authority under 404( c) to 
establish up-front limits on dredge-and-fill permitting is simply one instance among many. 

Indeed, EPA's proactive authority under 404(c) was explicitly upheld by the D.C. Circuit in 
Mingo Logan Coal v. EPA 35 There, the court of appeals reversed a district court ruling that EPA 
lacked statutory authority under 404( c) to withdraw a disposal site specification of the Spruce 
No.I Surface Mine permit four years after it was granted to Mingo Logan Coal.36 In making this 
determination, the court rejected the mining company's argument that EPA's authority under 
404(c) is in any way temporally restricted. The 404(c) term "whenever," the Court held, truly 
means whenever: 

Using the expansive conjunction "whenever,'' the Congress made 
plain its intent to grant the Administrator authority to 
prohibit/deny/restrict/withdraw a specification at any time. 

To find otherwise "would eliminate EPA's express statutory right" and "thereby render 404(c)'s 
parenthetical 'withdrawal' language superfluous-a result to be avoided."37 

Claims that EPA must wait to protect Bristol Bay until a mining application has been submitted 
are equally flawed. This would both render superfluous the "whenever" provision of the 
regulation and overtly contradict its plain language: 

The Administrator may[] prohibit the specification of a site under 
section 404( c) with regard to any existing or potential disposal site 
before a permit application has been submitted to or approved by 
th~ Corps or a state."38 

The plain language of the regulation contradicts the Cohen Report's -as well as PLP's­
position that a ''hypothetical" mine scenario is an improper basis for initiating 404(c) action. The 
regulation clearly contemplates 404(c) protection for "potential" disposal sites "before" 
submission of an application. For instance, in the 1979 preamble to its regulations implementing 
404(c), EPA explained that "the statute clearly allows it to usc 404(c) before an application is 
.filed'' and that'· ... [S]ection 404(c) authority may be exercised before a permit is appliedjiH, 
while an application is pending, or after a permit has been issued. In each case, the Administrator 
may prevent any defined area in waters of the United States from being specified as a disposal 
site, or may simply prevent the discharge of any specific dredge or fill material into a specified 

3
' EPA's 40.\(c) authority is not "confined to the permitting process under Section404(a)" as the Cohen Report and 

mining interests would have us believe, but rather, "[t]he Secretary's authority to specify a disposal site is expressly 
made subject to subsection (c) of section 404." See Mingo Logan Coal v. EPA, 714 F.3d 608, 610 (D.C. Cir. 2013) 
(internal quotations omitted). 
35 Mingo Logan Coal v. EPA, 714 F.3d 608 (D.C. Cir. 201J). 
36/d. at 609. 
37 !d. at 613-14. 
38 40 C.F.R. ~ 23l.l(a) (2012) (emphasis added). 
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area."39 Moreover, contrary to the assertion in the Cohen Report that EPA's use of its 404( c) 
authority pre-permit is "unprecedented,"40 EPA has invoked its 404(c) authority preemptively on 
at least one prior occasion. In its Henry Rem Estate, Marion Becker, et. al. and Senior 
Corporation final determination, EPA invoked its 404( e) authority to prevent "proposed and 
anticipated rockplowing activities" regarding three different properties: (I) Rem (whose owner 
was actively seeking a 404 permit with the Army Corps and the Corps had announced its 
intention to issue permit), (2) Senior Corporation (whose owners were actively seeking a 404 
permit and the Army Corps was in the process of preparing documentation for a permit 
decision), and (3) Becker (whose owners had not yet appliedfor a 404 permit with the Army 
Corps)41 Although the property owners of the Becker site had not yet applied for a 404 permit to 
rockplow, EPA found that the Army Corps, in the supporting documentation for the permit to be 
issued to the Henry Rem Estate, had predisposed itself to issuing a permit authorizing 
rockplowing on the Becker tract. Even though no permit application was pending for the Becker 
site, EPA included all three properties in its 404( c) determination because they arc "ecologically 
similar portions of the East Everglades wetlands complex,'' and there was a high probability the 
Corps would authorize rockplowing which would result in "similar unacceptable adverse 
environmental effects."42 In making its 404(c) determination, EPA found: "Section 231.1 [of the 
CFR] ... states that EPA's Section 404(c) authority may be used to either veto a permit ... (as in 
the case of the Rem site) or to preclude permitting either before the Corps has made its final 
decision (as in the case of the Senior Corp. site) or in the absence of a permit application (as in 
the case ofthc Becker site). ''43 

As a factual matter, EPA's pre-permit restriction under 404( c) is no less viable than a 404( c) 
response to a permit application, because both arc based on a predictive assessment from which 
"actual events will undoubtedly deviate.'' To be sure,'·[ e ]ven an environmental assessment of a 
proposed plan by a mining company would be an assessment of a scenario that undoubtedly 
would differ from the ultimate development."44 

And EPA's proactive approach in Bristol Bay is well-grounded in common sense. Pre-permit 
consideration of 404( c) action is ultimately beneficial even to mine development interests like 
PLP because it will protect it and other stakeholders with mining claims in the Bristol Bay 
watershed from investing additional resources in a large-scale mining project manifestly unsuited 
to the watershed's pristine and ecologically rich environment. As EPA noted in 1979, the use of 
pre-application 404(c) protection ·'may well have some economic benefits that outweigh some of 
the costs," because it takes place "before industry has made financial and other commitments.''45 

39 Denial or Restriction of Disposal Sites; Section404(c) Procedures, 44 fed. Reg. 58,076,58,076-77 (Oct. 9, 1979) 
(to be codified at 40 C.F.R. pt. 231) (emphasis added) [hereinafter "Denial or Restriction of Disposal Sites'']. 
40 Cohen Report. at 83-84. 
" See Final Determination ~(the U.S. EPA's Assistant Adm 'rfor Water Concerning Three Wetland Properties 
(sites owned bv Hcmy Rem Estate. Marion Becker. et. a/. & Senior Cotp) for which Rockplowing is Proposed in 
East E\·erglades, Dade County, Florida (June 15. 1988) at 3 (emphasis added), ami/able at 
http://water.epa.gov/la\vsregsiguidance,\vetlands:upload/RemFD.pdf. 
42 Id at 4. 
43 !d. (emphasis added). 
"'BBWA, at ES-28. See also David M. Chambers, Ctr. For Sci. in Pub. Participation, Comments on Docket#EPA­
!IQ-ORD-2013-0189 (June 28, 2013) (hardrock mines frequently expanded beyond their initially permitted size). 
45 Denial or Restriction ofDisposa/ Sites, at 58077 ("EPA feels that the statute clearly allows it to use 404(c) before 
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For mining interests that have emphasized the hundreds of millions of dollars they have invested 
in the Pebble project to date,46 the Mingo Logan opinion-allowing for the withdrawal of a 
mining permit years after additional funds have been expended for research, development, and 
construction arc complete--is a clear testament to the value of the advance 404( c) determination 
proposed by EPA here. It would also address State concerns raised in the Mingo Logan case: 
namely, that delayed 404(c) action results in a "squandering" of State resources (i.e., reviewing 
permit applications and issuing permits and water quality certifications),47 which could otherwise 
have been avoided by an earlier determination. Industry cannot have it both ways, complaining 
about proactive restrictions that provide regulatory certainty and avoid the fruitless commitment 
of resources while simultaneously arguing that restrictions imposed later squander resources and 
somehow infringe on rights. 

B. EPA's Scientific Assessment and 404(c) Processes Have Unquestionably 
Been Fair and Inclusive. 

The stated purpose of the Cohen Report was to determine "whether EPA acted fairly" in 
evaluating potential mining in the Bristol Bay watershed,48 and the Report sets forth a host of 
specious arguments in support of PLP' s view that EPA failed to do so. 49 In fact, as appears in 
detail below, the processes for both the Bristol Bay Watershed Assessment ("BBWA") and the 
Proposed Determination under Section 404(c) have been extraordinarily inclusive--perhaps 
among the most inclusive in EPA's history. 

Although nowhere conceded by the Cohen Report or by PLP, which commissioned it, these 
processes included a wide array of mechanisms designed to promote engagement with PLP, 
other agencies, tribal entities, local communities, and the general public. In anticipation ofPLP's 
submission of mining permit applications, for example, from July 2007 through November 2009, 
EPA staff participated in over 20 technical working group ("TWG") meetings 5° as a means to 
"facilitate pre-application state and federal agency discussions with the project proponent.'' 51 

The TWG meetings included representatives from PLP, technical consultants, stan· from several 
State of Alaska agencies, staff from other federal agencies, and members of the public52 PLP 

an application is filed."). 
"Interview by Monica Trauzzi with John Shively, CEO, Pebble Ltd. P'ship, on OnPoint (June lJ, 2013), available 
at http:·· /www .eenews.net/tv/videm;; t 698/transcript. 
''Randy Huffman, Brief of Amicus Curiae on Behalf oft he State of W.VA. & in his Official Capacity as Cabinet 

Sec'y of theW. VA. Dep't ofEnvtl. Prot., in Support of Appellee Mingo Logan Coal at12, Mingo Logan Coal, 714 
F.3d 608 (D.C. Cir. 2013). 
48 Cohen Report, at 82. 
49 See id. at 82-94. 
50 See Div. of Mining, Land & Water, Alaska Dep't of Natural Res., Pebble Project Archive· -Technical Working 

Groups, (Nov. 2, 2015, 11:38 Alv!), [1ttp:!/dnr.alaska0 gov:ml\vlmining lareemine·pebbleitwg> [hereinafter "Pebble 

Project Archive''] (compiling meeting minutes from a total of30 TWG meetings); see also Proposed Determination, 

at 2-3 to 2-4 (describing EPA's meetings, communications, and information exchange with PLP and its affiliates 
from 2004 through 2011). 
51 Pebble Project A rehire, supra. 
52 Seeid. 
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unilaterally withdrew/rom this process in January 2010. 53 This move generated strong criticism 
and frustration in local communities, and it served as the backdrop for the submission of 404( c) 
petitions to EPA starting in May 201054 As explained by Senator Lisa Murkowski in 2013, PLP 
had been announcing "imminent" action on the mine for "nearly a decade," but "after years of 
waiting, it is anxiety, frustration and confusion that have become the norm" in many Alaska 
communities. 55 

EPA commenced a scientific assessment of the Bristol Bay watershed in February 2011,56 and 
thereafter EPA provided PLP and other mining interests with repeated opportunities for 
pmiicipation and information exchange. The following are a few examples: 

• EPA carefully considered information provided by PLP and its affiliates in the voluminous 
Wardrop Report and Environmental Baseline Document prepared by Northern Dynasty 
Minerals and PLP respectively. 57 

• EPA invited the public, including PLP, to nominate candidates for the Peer Review Panel, a 
panel comprised of 12 independent scientists who reviewed the scope and content of the 
BBWA and offered suggestions which EPA then incorporated into both its revised and tina! 
assessment. 58 

• EPA invited the public to comment on the proposed peer review "charge questions, "59 and 
PLP and its affiliates submitted comments on these questions.60 

53 See E-mail from Charlotte McCay, Manager of Permitting, PLP, to TWG Members (Jan. 12,2010. 10:23 a.m.), 
avai /able at http:ii d n r.a\aska. gov/ ml \V /mining i\ argem i nelpeb b lei tv.. g: twgsuspend ed. pdf. 
54 Joint Letter from Six Federally-Recognized Tribes to Lisa P. Jackson & Dennis J. McLerran, EPA (May 2, 2010) 
at 5-6 (''The magnitude of the issues and PLP's recent decision to tenninate its Technical Working Groups justify an 
EPA decision to commence a 404(c) process at this time."); see also Declaration of Richard B. Parkin at 9, Pebble 

Ltd. V. U.S. EPA, 604 Fed.Appx. 623 (9th Cir. 2015) (No. 3:14-cv-00171 HRH) ("uncertainty about the future of 
Bristol Bay's resources remained, as evidenced by the petitions submitted to EPA in 2010''). 
55 Ex. 2, Letter from Lisa Murkowski, United States Senator, to John Shively, CEO, Pebble Ltd. ct. al., (July 1, 
20 13). 
56 Press Release, U.S. EPA. EPA Plans Scientific Assessment of Bristol Bay Watershed (Feb. 7, 2011 ). available at 
http: ''yosemite.epa.goviopa!ad mpress.nsf.0'8c 1 e5dd 5d 170ad99R5257R30006 7 d3 b3. 
57 See BBWA (citing the Wardrop Report as "Ghatlari. et al. 2011" and the Environmental Baseline Document as 
"PLP 2011" throughout). 
58 See Assessmcrlf of Potential Large-Scale Mining on the Bristol Bay Watershed (?f Alaska: Nomination (?f Peer 
Rn·icwers, 77 Fed. Reg. 11,111-01 (Feb. 24, 2012) (notice of call for nominations); 77 Fed. Reg. 14,011-02 (Mar. 8, 
2012) (extension of the time period for nominations); see also VERSAR, INC., Fl:-JAL PEER REVIE\\'REPORT: 
EXTERNAL PEER RE.VIEW OF EPA'S DRAFT DOC'lJMI'NT: AN ASSESSMEN r OF POTENTIAL MINING IMPACTS ON 
SALMON ECOSYSTEMS OF BRISTOL BAY, ALASKA 1 (20 12) [hereinafter FINAL PEER REVIEW REPORT), available at 
http:i/viW\V2.epa.go\·/bristolbav/peer-review-bristo!-bay-asscssmcnt. 
59 An Assessment ofPotential Mining Impacts on Salmon Ecosystems of Bristol Bay. Alaska---Peer Reriew Panel 
Members and Charge Questions, 77 Fed. Reg. 33,213-02,33,214 (June 5, 2012) (notice of availability and public 

comment period). 
60 See, e.g., Letter from John Shively, Chief Executive Officer, The Pebble P'ship, to U.S. EPA on Peer Review 
Panel Members and Charge Questions (June 25, 2012), available at 
http:iiwww.regulations.govtil 1documentDetaii;D--EPA-H0-0RD-20 12-0358-0017; Letter from Ronald W. 
Thiessen, N. Dynasty Minerals Ltd., to U.S. EPA on Peer Review Panel Members and Charge Questions (June 26, 
20 12), available at http: ··w\\·w.regulations.gov # 1documentDetaii:D~EPA-HO-ORD-2012-0358-0018. 
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• EPA held a 60-day public comment period on the first draft of the BBW A, 61 and during this 
period, EPA held eight rublic hearings in six Bristol Bay communities as well as in 
Anchorage and Seattle62 The hearings were attended by approximately 2,000 people, and 
EPA received more than 233,000 public commcnts63 Over 90 percent of those comments 
supported EPA.64 PLP staff and other mining industry representatives participated in the 
hearings,65 and PLP submitted multiple sets of written comments to EPA66 

EPA held a three-day Peer Review meeting in Anchorage in August 2012.67 The first day of 
the meeting was open for public participation, and EPA heard testimony from approximately 
95 peoplc,68 including PLP staff and other mining industry representatives. 69 

EPA held a 60-day fcublic comment period on the second draft of the BBW A in April 
through June 2013, 0 and EPA received more than 890,000 public commcnts71 Once again, a 
substantial majority of those comments supported EPA: 73 percent of all comments, 84 

61 An Assessment of Potential Mining Impacts on Salmon Ecosystems of Bristol Bav. AK, 77 Fed. Reg. 31.353-01 
(May 25. 20!2) (notice of public comment period). 
62 See BBWA, supra, at 1-5. 
63 Seeid. 

'"Joel Reynolds, Unprecedented Coalition in Washington. D.C. Next Week Urging EPA to Protect Bristol Bay, 
Alaska, NRDC Switchboard, (Feb. 20, 2014), available at 
http:/ /switchboard.nrdc.org/blogs/jreynolds/unprecedented coalition in was.htm I. 
65 See, e.g., U.S. Envtl. Prot. Agency, Draft Bristol Bay Watershed Assessment: Record of Public Comment 
Meeting: Nondalton, Alaska 8 (testimony ofPLP employee Valerie Engebretsen) (June 7, 2012), ami/able at 
http:uwww .regulations.govl#!documcntDetail:Do· EPA-HQ-ORD-20 12-0276-4830; U.S. Envtl. Prot. Agency, Draft 
Bristol Bay Watershed Assessment: Record of Public Comment Meeting: New Stuyahok, Alaska 22 (testimony of 
PLP employee Sarah McCarr) (June 7. 2012), available at http:ilwwvuegulations.govt#!documentDetaii:D~EPA­
llil:_QB,Q-20 12:.01.76-4154; Transcript, Anchorage Public Hearing 30-32 (testimony of Bryan Clemenz, Board 
Member of Alaska Support Industry Alliance) (June 4, 2012), available at 
http:,.lwww.regulations.gov/ll!documentDetail;D••EPA-HQ-ORD-20 12-0276-1 "89; id. at 52-53 (testimony of John 
Shiveley, Chief Executive Ofticer ofPLP); Transcript, EPA Bristol Bay Watershed Assessment Public Hearing, 
Seattle, Washington 30-31 (testimony ofNDM employee Sean Magee); id. at 47-48 (testimony of Anglo American 
employee Jason Brune) (May 31, 2012), available at http:liwww.regulations.govi# 1clocumentDctail:D···FPA-HO­
ORD-20 12-0276-1270. 
66 See, e,g., Letter from John Shively, Chief Executive Officer, The Pebble P'ship, to U.S. EPA, on Comments of 
PLP and Various Experts (July 23, 2012), available at http:/tw\.vw.regulation.s.gov,ft!docurn~ntDetaii:D--cLPA-llQ­
ORD-2012-0276-5419; Letter from John Shively, Chief Executive Officer, The Pebble P'ship, to U.S. EPA on 
Legal Analysis of EPA's Bristol Bay Watershed Assessment and Authority Under Section 404(c) (July 22, 2012), 
available at http::'www.regulations.govl#!documentDetaii:Dc EPA-HQ-ORD-20 12-0276-4960; Letter from John 
Shively. Chief Executive Officer, The Pebble P'ship, to U.S. EPA, with White Papers (July 23, 20 12), ami/able at 
http: i/www .regulations.gov/#!documentDetail:D-=--' EP A~HO-ORD-20 12-02 76-54 16. 
67 See Sot ice of Peer Review J\leetingfor EPA's Draft Report: An Assessment of PoTential .\lining Impacts on 
Salmon Ecosystems of Bristol Bay, AK, 77 Fed. Reg. 40,037-01 (July 6, 2012). 
68 See Final Peer Review Report at 3, supra. 
69 See, e.g., EPA Peer Review Continues Todav, PEBBLEWATCH, (Aug. 8, 2012), al'Oilable at 
http:: /\V\\ w .peb_QLewatch.com/index.php·443 ~epa-p~er-revi~\\' ers-hear-pub! ic-testi nwny (discussing the testimony of 
employees ofPLP, NDM, and Anglo American during August 7, 2012 peer review meeting). 
70 An Assessment of Potential Mining Impacts on Salmon Ecosystems of Bristol Bay, Alaska, 78 Fed. Reg. 25,266-01 
(Apr. 30, 2013) (notice of public comment period); An Assessment of'Potential Mining Impacts on Salmon 
Ecosystems of Bristol Bay, Alaska, 78 Fed. Reg. 34,093 (June 6, 2013) (extension). 
71 

BBWA, supra, at 1-5. 
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percent of individual comments from within Alaska and a staggering 98 percent of individual 
comments from within the Bristol Bay region supported EPA action. 72 And once again PLP 
submitted multiple sets of written comments. 73 

• EPA released the final BBWA in January 2014,74 and in March 2014, EPA released detailed 
responses to public comments totaling I ,225 pages,75 including extensive responses to the 
comments submitted by PLP.76 

EPA's commitment to open dialogue with affected mining interests has continued during the 
404(c) review process. EPA commenced its review ofpotential404(c) action by sending an 
initial consultation letter to PLP, the State of Alaska, and the Army Corps in February 2014.77 In 
response to requests from PLP and the State of Alaska, EPA extended the initial consultation 
period from 15 to 60 days and emphasized that the initial consultation was "just one of many 
oppot1unities" for PLP and others to submit comments and participate in the 404(c) review 
process78 As part of this initial consultation, PLP and the State of Alaska submitted written 
comments in late April201479 Along with the formal comment and consultation opportunities 

72 Taryn Kiekow Heimer, The Message to EPA is Clear: It's Time to Stop Pebble Mine, NRDC Switchboard (Sept. 
17, 2013), available at http://switchboard.nrdc.org/blogs/tkiekow/the message to epa is clear it.htm!. 
73 See. e.g., Letter from John Shively, ChiefExecutive Officer, The Pebble P'ship. to U.S. EPA, on Comments of 
Pebble Ltd. P'ship (June 28. 2013). available at http:!lwww.reguJations.gov 1 # 1 documentDetaii·D~EPA-HQ-ORD-

2013-0 J 89-5535; Letter from John Shively, Chief Executive Officer, The Pebble P'ship, to U.S. EPA, on Comments 
of Scientific and Technical Experts (June 28, 2013), available at 
~www.regulations.gov1# 1 documentDetaii;D~FPA-HQ-ORD-2Q_l.}7.Qlll_9...:)).36; Letter from John Shively, Chief 
Executive Officer, The Pebble P'ship. to U.S. EPA, on Submittal of Report on the Economic and Employment 
Contributions of a Conceptual Pebble Mine to the Alaska and United States Economies (June 28, 20 13), ava;!able at 
http:!/www .regulations. gov!# 1docu mentDetail: D~EP A-HQ-ORD-20 13-0 J 89-5 534. 

i-1 An Assessment of Potential Afining Impacts on Salmon Ecosyr;tems of Bristol Bay, Alaska, 79 Fed. Reg. 3,369-02 
(Jan. 21, 2014) (notice of availability of final report). 
75 See U.S. EPA, Response to Public Comments on the May 2012 Draft of An Assessment of Potential Mining 
Impacts on Salmon Ecosystems of Bristol Bav, Alaska (Mar. 2014), m·ailable at 
http:!icfpub.epa.govlncea/bristolbay:recordisplav.cfm'?deid~24!743; U.S. EPA, Response to Public Comments on 
the April 2013 Draft of An Assessment of Potential Mining Impacts on Salmon Ecosystems of Bristol Bay, Alaska 
(2014) [hereinafter EPA Second Round Response]. available at 
http: l!cfpub.epa.govlncea/bristolbay!recordisplav.ctin '7 dcid~2428l 0. 
76 See. "·If, EPA Second Round Respome, supra, at 8, 22-23, 31-43, 45-46, 53-58, 73-76, 90--100, 129-45, 167-
95, 256-69, 294--316. 345-68, 3 72-82. 388-406, 425-28, 440-44, 446-47, 451-53,456-58, 462, 463,466-67, 
478-95. 

"See Letter from Dennis J. McLerran. Reg'J Adm'r. U.S. EPA. to PLP. Alaska Dep't of Natural Res., and U.S. 
Army Corps of Eng'rs (Feb. 28. 20 14) (initiating consultation regarding commencement of 404( c) review), 
available at http:i!www2.epa. govlsites/production/files/20 l4-02/documentslbristol-bav-15dav-!etter-2-2R-20 l4.pd f. 
75 Letter from Dennis J. McLerran, Reg'l Adm'r, U.S. EPA. to Tom Collier, Chief Executive Officer. Pebble Ltd. 
P'ship (Mar. 13, 2014), available 

See Letter from Thomas Collier, Chief Executive Officer, Pebble Ltd. P'ship, to Dennis J. McLerran, Reg'! 
Adm'r, U.S. EPA (Apr. 29, 2014). available at http:-•corporate.pebbkpm1nership.comlperch!resources1plp­
submittal-to-epa-apr-2014.pdf; Letter from Michael C. Geraghty, Attorney Gen., Alaska Dep't of Law, to Dennis 
McLerran, Reg'J Adm'r, U.S. EPA on State of Alaska's Response to EPA's Notice of!ntent to Issue a Public Notice 
of Proposed Section 404(c) Determination (Apr. 29, 2014), a\'Oilable at: 
http:/ idnr .alaska.gov/com mis/cacfa!documentsiMeetinginformation/20 l4F airbanksiExecuti ve Directors Report~ Bri 
stoiElay\VatershedAssessment/14 4 30SOA Response to EPA re Clean Water Act.pdf. 
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listed above, EPA held at least 20 meetings with PLP during the BBW A and early 404( c) 
processes. 80 

Moreover, after issuing its Proposed Dete1mination under Section 404( c) of the CW A in July 
2014,81 EPA held .another 60-dal:, public comment period and public hearings in six Bristol Bay 
commumllcs and m Anchorage. -EPA received approximately 670,000 wntten comments 
through this process,83 including lengthy submissions from PLP. 84 Before EPA's Proposed 
Determination is finalized (assuming it proceeds to that end), EPA Region I 0 will issue a 
Recommended Determination to the EPA Administrator, and PLP will have yet another 
opportunity for consultation with EPA. 85 

EPA's processes relating to Bristol Bay have greatly exceeded the requirements set forth in 
federal executive branch and EPA-specific policies supporting public participation and 
transparency86 lndecd, EPA's Bristol Bay process more than fulfilled its policy to "provide[] the 
public with many avenues, including public meetings, wcbinars, and conferences, to learn about, 
participate in, and collaborate with us on our processes and meeting the Agency's mission."87 

Furthermore, EPA fully satisfied its tribal consultation and coordination responsibilities, 
pursuant to which EPA must "ensure[] the close involvement of tribal governments and give[] 
special consideration to their interests whenever EPA's actions may affect Indian country or 

80 See U.S. EPA, Senior Manager Schedules, Dennis J. McLerran, Regional Administrator, EPA Region 10 (Oct. 
2010 to Oct. 2014), available at 
htl p: i /yosem i te.epa. gO\"lopa/ad mpress. n sfiCa I endars 3 ?Open View &R~stri ct ToC ate gory= Denni s~-·0 201. ~ o ?Q Me Lerra 
n.~·020Regional%20Adrninistrator.%20US%20EPA%20Region%20l O&count-1 0000; U.S. EPA, Senior Afanager 

Schedules. Gina McCarthy. EPA Administrator (Aug. 2013 to Oct. 2014), available at 

http: I ivosemite.epa. go vi opa1ad mpress. nsf~' Calendars 3 ?Open View &Rest rictT oCatcgorv-~ G i na%20 McCart hv. %20A 

dministrator.%20Environmental~/o20Protection%.20Agency&count= I 0000; See also, e.g., U.S. EPA, ~feetings with 
Multiple Stakeholders (Aug. 27, 2013), available at 
http;ltyosem!te.epa.gov/opa/admpress.nst>'Ca!endars 3/R5256CBD007E4BB785257BCE006F5727'?0pen0ocument. 
81 See Proposed Detemxination, supra. 
82 See U.S. EPA, Proposed Determination to Restrict the Use of an Area as a Disposal Site: Pebble Deposit Area. 

Southwest Alaska, 79 Fed. Reg. 42,314 (July 21, 2014) (notice of public comment period and public hearings); 79 

Fed. Reg. 56,365 (September 19, 2014) (extension). PLP representatives testified at these public hearings. See. e.g.. 
Alaska Dispatch, Hundreds Make Heir Case on Pebble Mine to EPA in Anchorage Hearing (Aug. 12, 2014), 
a\·ailable at http://\VWW .adn .com/artlclc/20 140R 12/hu ndreds-make~their-case~pebb!e~mine-cpa-anchorage-hcari ng 

(discussing testimony ofPLP CEO Tom Collier); KDLG, Alaska Natit·es Have Strong Presence at EPA Hearing 
(Aug. 18, 2014), at·ailable at http://kdlg.orgipost 'alaska-natives-have-strong-presence-epa-hearing (discussing 
testimony ofPLP employees at Dillingham hearing). 
83 See Opposition to Pebble Ltd. P'ship's Motion for expedited Discovery at 7, Pebble Ltd. v. US. EPA, 604 
Fed.Appx. 623 (9th Cir. 2015) (No. 3:14-cv-00171-HRH). 

,. See Pebble Limited P'ship, Comments on Proposed Determination (Sept. 19, 2014), available at 
h.!t£2:www .regulations.gov, # 1documentDetail; D~ EPA-R I 0-0W-20 14-0505-3777. 
85 See 40 C.F.R. ~ 231.6; U.S. EPA, Bristol Bay 404(c) Process, (Nov 2, 2015, 1:37PM) 
http:/ \n\ \V 2 .epa. gov ib ri sto! bav/bristol-bav -404c-process. 
86 Sec e.g., Transparency and Open Government: Memorandum for the Heads of Executive Departments and 

Agencies, 74 Fed. Reg. 4685 (Jan. 26, 2009); 40 C.F.R. pt. 25 (general EPA public process requirements); 40 C.F.R. 

pt. 231 (Clean Water Act section 404(c) public process requirements); U.S. EPA, Open Initiative Homepage, (Nov. 

2, 2015, 1:40PM) http:iiwww2.epa.gov'open. 
87 U.S. EPA, Open Government Plan 3.0, at 7 (June 2014), available at 
http://www 2. epa. gov t!"i t es/p roducti on 1 tll es/2 0 14-06/ docu mcntsle-paopcngo\·ern mentplanJ. pdf. 
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other tribal interests."88 

Despite the exceptional extent of EPA's public engagement, the Cohen Report nevertheless 
argues that EPA "inhibited the involvement" of the Army Corps and the State of Alaska by 
failing to wait for PLP to submit a permit application. 89 Yet the Cohen Report acknowledges 
that, despite having multiple opportunities to participate, both the Corps and the State of Alaska 
refused to do so.90 The Cohen Report docs not point to a single specific issue or category of 
information for which Corps or State input was indispensable. Nor, in any case, could it do so, 
because, in spite of Corps and State refusal to participate, EPA-with the help of contractors, 
peer reviewers, and enormous input from PLP, other stakeholders, and the public-has 
developed a body of scientific and technical information that robustly supports the Proposed 
Determination. 

EPA has also proceeded in a manner fully compliant with all applicable regulations and 
procedures. For instance, the BBW A was prepared in accordance with the demanding ~ccr 
review requirements applicable to highly influential scientific assessments ("HISAs"). 1 HISA 
guidelines are designed to "enhance the quality and credibility of the government's scientific 
information" by ensuring that peer review is transparent, that the reviewers possess the necessary 
expertise, and that the agency addresses the reviewers' potential conflicts of interests and 
independence from the agency. 92 HISAs are subject to "stricter minimum requirements" for peer 
review than other types of scientific assessments. 93 EPA has also complied with all aspects of the 
procedures specified in its regulations for 404(c) determinations.94 

The Cohen Report does not dispute that EPA has complied with these procedural requirements. 
Nor, as far as we know, has such compliance been disputed by PLP. 

C. NEPA Review Is Not Necessary for an EPA 404(c) Decision. 

The Cohen Report's contentions regarding EPA's ability to develop adequate scientific and 
technical information outside the permitting context are equally unfounded. 95 The Report 
discusses at great length the benefits of review under the National Environmental Policy Act 
("NEP A") 96 for informing agency decision-making, and it argues that the NEP A approach is 

88 U.S. EPA, EPA Policy on Consultation and Coordination with Indian Tribes at 4 (2011), m·ailable at 
http:/:www2.epa.go\ /sitc:s:production,'fi !cs, 20 13-0R 'documents, con~-and-coord-\vith-indian-tri bcs-policv .pdf. SC'C' 

generalZv U.S. EPA, RegionJO Tribal Consultation and Coordination Procedures (2012), m•ailable at 
http :I /nepis.epa. gov /be/Z y PDF .c gi ''Doc kev~ P l 00 FFEY. txt. 
80 Cohen Report, at 87. 
9° Cohen Report, at 47-4R, 68-69, 87-89. 
91 See U.S. EPA, Frequent!v Asked Questions About Bristol Bay Assessment (Oct. 26, 20 15) 
http:/ /\\'W\'.'2 .cpa. gov 1bristol bav i frequent I y -asked-quest ions-about-bristol-bay -assessment 

"See OMB, Final information Quality BulletinfiJr Peer Re1·iew, 70 Fed. Reg. 2664, 2665 (Jan. 14, 2005), ami/able 
at http:::www.ers.usda.gov/mediai13R535/pcerrevi,wbulletin l .pdf. 
93 Seeid. 
94 See 40 C.F.R. Part 231; U.S. EPA, Bristol Bav, (Oct. 26, 2015) http: 'www2.epa.gov!bristolbay. 
95 See Cohen Report, at 59-61,84-85. 
90 42 U.S.C. R 4321 et seq. 
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superior to the manner in which EPA developed information supporting its Proposed 
Determination in Bristol Bay97 This line of reasoning is a red herring, however, because it 
ignores the long established fact that EPA's authority to restrict large-scale mining in Bristol Bay 
using its 404( c) Clean Water Act authority is separate and distinct from any process under 
NEPA. 

Here, in the absence of a 404 permit application (which is solely within PLP's power to file), the 
requirements ofNEPA are not triggered. Because PLP has not applied for a 404 permit with the 
Army Corps to dispose of dredged or fill material from the Pebble Mine, EPA's review is based 
solely on its authority under Section 404(c) ofthe Clean Water Act Contrary to PLP's claims. 
review under NEPA is not required before EPA may invoke its authority under Section 404(c). 
In other words, NEP A does not somehow entitle PLP to separate NEPA review before EPA can 
prohibit or restrict Pebble Mine under the Clean Water Act. 

NEPA was enacted in 1969 precisely to ensure that projects like the one pursued by PLP cannot 
be approved without environmental review. NEPA was never intended to burden EPA actions 
necessary under Section 404( c) to prevent large-scale mining from contaminating a resource like 
Bristol Bay under the Clean Water Act. In fact, EPA action under Section 404( c) triggers 
separate notice and comment requirements under the Clean Water Act-a rigorous process 
subject to similar standards of transparency, public participation and informed agency decision 
making as NEPA. It deserves special emphasis that PLP itself had the power to secure the full 
NEPA review that it allegedly seeks, and it could do so by filing a permit application­
something, again, it has failed for years to do. By this failure -for reasons known only to 
itself-PLP has created an environment of anxiety and uncertainty in the Bristol Bay region, 
despite a decade of promises that such an application is imminent As Senator Lisa Murkowski 
observed, PLP has promised '·imminent" action for "nearly a decade'' but '·after years of waiting, 
it is anxiety, frustration, and confusion that have become the norm" in many Alaska 
communities98 It is precisely because of these years of anxiety and confusion-created entirely 
by PLP-that federally recognized tribes, the Bristol Bay Native Corporation, the commercial 
and sport fishing industries of Bristol Bay, and numerous conservation groups petitioned EPA to 
initiate 404(c) action to protect Bristol Bay. 

Indeed, even outside the NEP A context, EPA has ample capability to develop the scientific and 
technical infonnation necessary to support a proactive 404(c) determination. For instance, EPA 
has broad research and investigation authority, 99 and it employs scientists, engineers, and other 
staff who are experienced in making a wide range of complex determinations regarding the 
protection of water resources. 100 

The Cohen Report also argues that the '·well-established Permit!NEPA process is the most 

97 Sec Cohen Report, at 8-17, 84-85. 
98 See Ex. 2, Letter from Lisa Murkowski, United States Senator, to John Shively, CEO, Pebble Ltd. et. al.. (July 1, 
2013). 
99 33 U.S. C. ~ 1254. 
100 See generally U.S. EPA, About the Office of Water, (Oct. 26, 2015), available at 
http:/, W\\'W2.epa.gov aboutepa.iabout~office-\vater. 
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accurate means of assessing environmental impacts of proposed development." 101 This argument 
rests on the false premise that the issues being addressed and the decisions being made in the 
pre-permit context are the same as those in the permitting stage, which is simply not the case. 

In the offshore oil and gas context, for example, the Bureau of Ocean Energy Management 
("BOEM") argued that any error resulting from its use of a one billion barrel estimate for total 
offshore oil production could be corrected during the exploration and development stages of the 
process. 102 The Ninth Circuit disagreed, explaining that: 

An appropriate time to estimate the total oil production from the lease sale is the time 
of the lease sale itself. ... A later project or site-specific environmental analysis is an 
inadequate substitute for an estimate of total production from the lease sale as a 
whole. It is only at the lease sale stage that the agency can adequately consider 
cumulative effects of the lease sale on the environment, including the overall risk of 
oil spills and the effects of the sale on climate change. It is also only at the lease sale 
stage that the agency can take into account the effects of oil production in deciding 
which parcels to offer for lease. 103 

So, too, in the Bristol Bay context, EPA's goal was to evaluate a range of different levels of 
mining activity and establish parameters that would guide all future mine development and 
prevent an "unacceptable adverse effect"' on Bristol Bay salmon resources. It is entirely 
reasonable for EPA to conclude in this instance---based on its 404(c) authority-that this type of 
broad, programmatic analysis and decision-making is best done in the pre-permit context. The 
Cohen Report erroneously characterizes as "admissions'' EPA's statements distinguishing 
between the nature and purpose of its proposed 404( c) action-establishing parameters for future 
permitting and mine development-and the site-specific issues that would be addressed in a 
future permitting process relating to a particular mine proposal-facility design, permit 
conditions, mitigation measures, economic impacts, etc. 104 

D. Hypothetical Scenarios Are Standard in Environmental Decision-making, 
Not an Unusual Approach. 

~he Cohen Report's arguments regarding EPA's use ~fh1,Rothetical scenarios si~ila~ly reflect a 
hm1ted undcrstandmg of env1romnentallaw and pracl!cc. · If there were somcthmg mhcrently 
problematic about relying on hypothetical scenarios, this would call into question the standard 
practices of numerous federal and state agencies over the past four decades or more. 

EPA's contaminated site cleanup rules, for example, require EPA and other agencies to "ensure 
that appropriate remedial alternatives arc developed and evaluated such that relevant information 
concerning the remedial action options can be presented to a decision-maker and an appropriate 

101 Cohen Report, at 84. 
100 See Native Village of Point Hope t'. Jewell, 740 F.3d 489, 504 (9'" Cir. 2014). 
10.1 !d. 

''"See Cohen Report, 59-61,84-85. 
105 Sec id., at 84-85. 
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remedy selected." 106 Remedial action typically proceeds in two phases. Hypothetical remedial 
alternatives are considered during the remedial investigation /feasibility study phase. 107 After the 
remedial approach has been selected, the details of the project are then developed during the 
remedial design/remedial action phase. 108 

The same general approach is used in NEP A, as NEP A requires federal agencies to evaluate 
hypothetical alternatives at both the programmatic stage and the permitting stage for a wide 
variety of projects and actions. 109 Many states likewise require analysis of hypothetical 
alternatives under state laws modeled after the federal NEPA statute. 110 

In sh011, the use of hypothetical scenarios is standard practice in environmental decision-making, 
and there is nothing about them that undermines the validity of EPA's scientific assessment or its 
proposed 404(c) determination. 

Furthermore, the Cohen Report dismisses the fact that EPA appropriately relied on PLP's own 
project data and plans to form its assumptions and baseline data. PLP's materials provided 
detailed information, maps, and descriptions on which to assess realistic, fact-based mining 
scenarios. Indeed, Northern Dynasty Minerals itself characterized the plans as set out in its 
Wardrop Report 111 -which, along with PLP's Baseline Document, EPA used to develop its 
mining scenarios-as economically viable, technologically achievable and pennittable. 

It is Northern Dynasty Minerals and PLP's use of material-not EPA's -that is questionable, 
since those companies have willfully disseminated contradictory information to the public. As 
described in a letter from Senator Maria Cantwell to the U.S. Securities and Exchange 
Commission, 112 Northern Dynasty Minerals submitted its Wardrop Report to meet filing 
requirements with the SEC on February 24, 2011.When it did so, it informed the SEC and 
investors that the proposed project design and specifications contained therein were "feasible and 
permittable." EPA relied on this language in its BBWA, stating that Pebble 2.0 and Pebble 6.5 
are among the most likely to be developed in the watershed, as they "reflect projects based on 
extensive exploration, assessment, and preliminary engineering, which are described in [the 
Wardrop Report] as 'economically viable, technically feasible and pcrmittable'.'' 113 

Yet. in order to block EPA's efforts, PLP referred to the •·very same Wardrop Report" as a 

106 40 C.F.R. § 300.430(e)(l). 
107 See 40 C.F.R. § 300.430. 
108 See 40 C.F.R. § 300.435. 

'"'See 40 C.F.R. § 1502.14 (requiring agencies to "[r]igorous1y explore and objectively evaluate all reasonable 
alternatives"), 
110 See, e.g., Washington State Environmental Policy Acl, Wash. Rev. Code§ 43.21C.030; Mont. Code Ann.§ 75-1-
201. 
111 See Wardrop, Preliminary Assessment of the Pebble Project: Sw. Alaska (Feb. 17, 2011), available at 
http:/, \VWW. n011hernd ynastvm i nera I s.com/i ipd t~~ nd m/Peb bl e Project Pre! imina rV~1u20 Assessment~/Q20Tec h ni cal %2 0 
Repot1 Fcbruary%c017%202011.pdf. 
1

" See Letter from Senator Maria Cantwell, to Eli sse B. Walter, Chairman. U.S. Securities & Exchange Comm·n 
(Mar. 18, 2013), ami/able at http:i.www.canlwell.senate.go,·,public cacheiflles!] 69563c5-e840-4011-9!1d-
74f63d55e 13fSEC%20pebble%20final%20031820 13.pdf. [hereinafter. "Senator Cantwell Letter"]. 
113 BB!!c4, at 6-2-. 
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"fantasy proposal" when it delivered formal testimony to the EPA in August of2012, 114 and, in 
its submission to EPA regarding the first draft Assessment, as a "generic mine development 
scenario" that "is missing critical information." 115 These conflicting formal statements to two 
different federal agencies-statements that cannot both be true--leave the public, corporate 
investors, and two United States regulatory bodies to wonder if Northern Dynasty Minerals is 
misleading its investors and the Securities and Exchange Commission, or intentionally providing 
misleading testimony to EPA. 

E. EPA Has Fully Explained the Basis for Its Proposed Determination. 

In defiance of the record, the Cohen Report contends that "the Proposed Determination contains 
no explanation by EPA as to how it concluded that the 'Pebble 0.25 mine' was not reasonably 
likely to cause an unacceptable adverse impact, but that a larger mine was reasonably likely to do 
so.'-1 16 Yet EPA has offered the following detailed explanation of precisely that issue: 

The 0.25 stage mine is based on the worldwide median size porphyry copper deposit 
(Singer et al. 2008). Although this smaller size is dwarfed by the mine sizes that 
NDM put fmward to the SEC (Ghaffari et al. 2011, SEC 201!), its impacts would still 
be significant. 

In total, the Bristol Bay Assessment estimates that habitat losses associated with the 
0.25 stage mine would include nearly 24 miles (38 km) of streams, representing 
approximately 5 miles (8 km) of streams with documented anadromous fish 
occun·ence and !9 miles (30 km) of tributaries of those streams (EPA 2014: Chapter 
7). Total habitat losses would also include more than 1,200 acres (4.9 km2) of 
wetlands, lakes, and ponds, of which approximately !,100 acres (4.4 km2) are 
contiguous with either streams with documented anadromous fish occurrence or 
tributaries of those streams. For the largest mine that NDM put forward to the SEC 
(the 6.5 stage mine), stream losses would expand to 94 miles ( 151 km), representing 
over 22 miles (36 km) of streams with documented anadromous fish occurrence and 
72 miles (!15 km) of tributaries of those streams (EPA 20!4: Chapter 7). Total 
habitat losses for the 6.5 stage mine would also include more than 4,900 acres (I 9.8 
km2) of wetlands, lakes, and ponds, of which approximately 4, I 00 acres (I 6.6 km2) 
are contiguous with either streams with documented anadromous fish occutTence or 
tributaries of those streams. 

To put these numbers in perspective, stream losses for just the 0.25 stage mine would 
equal a length of more than 350 football fields and the 0.25 stage mine wetland losses 
would equal an area of more than 900 football fields. Although Alaska has many 
streams and wetlands that support salmon, individual streams, stream reaches, 
wetlands, lakes, and ponds play a critical role in protecting the genetic diversity of 

1
" Senator Cantwell Letter, supra, at 2. 

115 Pebble Limited Partnership (Crowell & Moring LLP) Comments on An Assessment of Potential Mining Impacts 
on Salmon Ecosystems of Bristol Bay, Alaska, in Docket Number #EPA-HQ-ORD-2012-0276, at 49 (July 23, 2012), 
available at http://w\vw.northerndvnastyminerals.com/i/pdfYndm/attachment-3~of-8.pdf. 
116 Cohen Report, at 92. 
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Bristol Bay's salmon populations. Individual waters cim support local, unique 
populations (Quinn et al. 2001, Olsen et al. 2003, Ramstad eta!. 20IO, Quinn ct al. 
2012). Thus, losing these populations would erode the genetic diversity that is crucial 
to the stability of the overall Bristol Bay salmon fisheries (Hilborn ct a!. 2003, 
Schindler et al. 2010, EPA 2014: Appendix A). 

These stream, we!land, and other aquatic resource losses also would reverberate 
downstream, depriving downstream fish habitats of nutrients, groundwater inputs, and 
other subsidies from lost upstream aquatic resources. In addition, water withdrawal, 
capture, storage, treatment, and release at even the 0.25 stage mine would result in 
streamflow alterations in excess of 20% in more than 9 miles (nearly I 5 km) of 
streams with documented anadromous fish occurrence. These streamflow changes 
would result in major changes in ecosystem structure and function and would reduce 
both the extent and quality of fish habitat downstream of the mine to a significant 
degree. The impacts from the larger mine sizes NDM has forecasted would be 
significantly higher. The 2.0 and 6.5 stage mines would result in streamflow 
alterations in excess of 20% in more than 17 miles (27 km) and 33 miles (53 km), 
respectively, of streams with documented anadromous fish occurrence (EPA 2014: 
Chapter 7). 

Moreover, EPA's proposed restrictions under Section 404(c) flow directly from the agency's 
findings in the BBWA, contrary to the Cohen Report's assertion that there is a "fundamental 
inconsistency between the BBWA and the Proposed Determination.'.! 17 For instance, in language 
that mirrors the BB W A, the Regional Administrator for EPA Region 10 proposed that EPA 
"restrict the discharge of dredged or fill material related to mining the Pebble deposit into waters 
of the United States within the potential disposal site that would, individually or collectively, 
result in any of the following" stream or wetland losses: 118 

• 5 or more linear miles of streams with documented anadromous fish occurrence; 119 

• I 9 or more linear miles of stream tributaries where anadromous fish occurrence is not 
currently documented, but that are tributaries to steams with documented anadromous fish 

120 occurrence; 

• I, I 00 acres or more of we!lands, lakes, or ponds contiguous with either streams with 
documented anadromous fish occurrence or tributaries of those streams; 121 and 

'"Cohen Report, at 91. 
118 PD at 5-1 
119 C'm~zpare Proposed Detennination, at 5-1, tvith BBWA, at ES-14 (concluding that the mine footprint alone for a 
0.25 billion tone mine would destroy 5 miles of known salmon spawning or rearing habitat). 
12° Compare Proposed Drtermination, at 5-1, 1-vith BBWA, at ES-14 (concluding that the mine footprint alone for a 
0.25 billion ton mine would destroy a Iota! of24 miles ofanadromous and non-anadromous streams). 
101 Compare Proposed Determination, at 5-l, with BBWA, at ES-14 (concluding stream flow alterations resulting 
from the mine footprint alone for a 0.25 billion ton mine would destroy 1,300 acres of wetlands, ponds, and lakes 
serving as off-channel habitat for salmon and other fishes). 
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• Greater than 20% of alteration of daily flow in 9 or more linear miles of streams with 
documented anadromous fish occurrence. 122 

EPA Region l 0' s proposed restrictions arc not only based on the BBW A, but they are 
conservative, because aquatic resource losses at the levels specified would still amount to 
massive impacts. Never before has the government authorized a mining project in Alaska with 
the potential for this extent of anadromous streams and wetland destruction. 123 At Alaska's Rock 
Creek Gold Mine, for example, the U.S. Army Corps of Engineers permitted discharges into 
about 347 acres of waters of the U.S. for purposes of mine construction and authorized the 
permanent loss of about 171 acres of wetlands, but the affected waters were not anadromous. 124 

The Red Dog Mine recently obtained approvals for an expansion that involved the placement of 
dredged or fill material in less than 10 acres of wetlands. 125 At the Kensington Mine in Southeast 
Alaska, a 404 permit for the construction of new facilities affected approximately 62 acres of 
anadromous waters and wetlands. 126 And, at Greens Creek Mine, the presence of salmon streams 
led the U.S. Forest Service to reject the operator's proposed 116-acre tailings expansion, which 
would have resulted in the direct loss of 1,646 linear feet (0.3 mile) of salmon stream habitat 
from tailings, in favor of a smaller tailings facility expansion alternative that would not discharge 
into streams. 127 The Corps has never issued 404 permits in Alaska allowing losses anywhere near 
19 miles of non-anadromous streams, 5 miles of anadromous stream losses, or 1, I 00 acres of 

1
" Compare Proposed Determination, at 5-1, with BBWA, at ES-14 (concluding stream flow alterations exceeding 

20% resulting from the mine footprint alone for a 0.25 billion ton mine would adversely affect habitat in 9.3 miles of 

salmon streams). 

"'For 404 penn it documents on large-seale mining projects in Alaska, see Alaska Dep 't of Natural Res., Large 
~fine Permitting, (Nov. 2, 2015 2:06P.M) http:!/dnr.alaska.govimiwlminingilargemine/. 
12

" See Department of the Army, Pem1it Evaluation and Decision Document (Feb. 26, 2007), available at 
http://dnr.alaska.gov/mlw/mining/largemine/rockcreek/pdf/rcacoedd.pd f. 
125 See U.S. Army Corps of Engineers, Public Notice of ApplicationjiJr Permit (Apr. 23, 2013), ami/able at 
http:/iWW\V .poa.u~Q~~.armv .mil :'Pm1als/34 i_gocs-'regulatory/publicnotices/POA-19 84-12-

M49 Chukchi%20Sca PN.pdf (proposed work included "1.79 acres of excavated wetlands to raise the dam plus 5. 7 

acres of excavated wetland~ and 6.6 acres of excavated uplands to construct the road.''). Previous authorizations at 

Red Dog included proposed work that would "affect 245 acres, of which 119 acres are wetlands."; U.S. EPA, Red 

Dog A1ine Extension, Aqqaluk Project: Final Supplemental Environmental Impact Statement (Oct. 2009), available 
at ht tp:1 ·dnr.a!aska.gov1m!\.Vimi ni ng ·Jaroemi ne ·rcddo!!,pdfird'ieis2009Yol2a.pdf. 
1

:::
6 See U.S. Army Engineer District, Alaska, Department of the Artn_l.' Permit POA-1990-j92-M, L_vnn Canal 31 

(June 17, 2005), available at http:.i/dur.alaska. gm/mht./mining/largcmine;kensiJw{QIJiJ~dkkensusacclvnnccma/05.pd( 

(authorizing permittee to ''[d]redge, place stmctures, and discharge an approximate total of3,487,950 cubic yards of 

fill and dredged fill materials into an approximate total of6l.7 acres of waters."); see also U.S. Army Corps of 

Engineers, Public Notice ofApplicationfor PermitPOA-J990-592-M6 (July 17, 2009) available at 
http: 1idnr.alaska.go\ im]wiminim!·'largemine, kensingtonlpdf,·kensu~acepn!ul09.pdf ("A total of 83.4 acres of fill was 

authorized under DA permit modification POA-1990-592-M"). See also. Coeur Alaska. Inc. v. Southeast Alaska 

Conservation Council, 129 S. Ct. 2458,2464 (2009) ("Over the life of the mine, Coeur Alaska intends to put 4.5 

million tons of tailings in the lake. This will raise the lakebed 50 feet-to what is now the lake's surface- and will 

increase the lake's area from 23 to about 60 acres."). 
1
" See Alaska Journal of Commerce, Greens Creek gets OK for partial expansion oftailingsfacilitv (Sept. 12, 

20 13), ami/able at.http; ··www.alaskajoumal.com' Alaska-Journal-of-Commerce September-lssue-3-20 !}.Greens­

Creek-gets-OK-for~partial-expansion-of-tai!ings-facilitv/; see also, U.S. Dep~t. of Agriculture, Greens Creek Mine 

Tailings Disposal Facility Expansion, Final EIS and ROD Vol. I (Aug. 30, 2013), ami/able at 
http:ildnr.alaska.£ov'mlwiminine:'largemine/greenscreeklpdf.'FEIS ROD.pdf(selecting alternative D, which was 

developed to "avoid filling any part of Tributary Creek with tailings."). 
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wetlands, lakes, or ponds. 

Furthermore, the Cohen Report erroneously criticizes the proposed restrictions because they do 
not take into account the adverse impacts on salmon and their habitat resulting from "wastewater 
treatment plant failure,"' "blockage of culverts," "mult~le failures of infrastructure in the event 
of a natural or man-made disaster," and other factors. 1 8 EPA's decision to limit the focus of its 
restrictions to the impacts posed directly by the mine footprint rendered its proposed restrictions 
very conservative and favorable to mineral development. These other factors are all 
considerations that EPA could reasonably have relied on in developing its restrictions, and doing 
so could only have led to a more stringent approach. 

By using the Pebble 0.25 scenario as a baseline and focusing primarily on the impacts associated 
with the mine footprint, EPA Region I 0 has developed proposed restrictions that are closely tied 
to and amply supported by the BBW A and administrative record. 

F. The Cohen Report Mischaracterizes Normal and Appropriate 
Government Activities. 

The Cohen Report's suggestion that EPA may have pre-determined its decision to undertake 
404( c) action is meritless and unsupported by the record. 

For instance, the Report confuses lower-level staff advocacy within an agency early on in a 
decision-making process with the final decision made by the upper level agency managers with 
the benefit of a comprehensive and transparent public process. Even the documents cited in the 
Report demonstrate that EPA officials, especially higher level officials, have consistently stated 
throughout the process that scientific review and public comment could cause it to change 
dircction. 129 At flo time has a senior management-level official expressed a commitment to a 
final 404( c) action. Indeed, even today, there is no clear and final decision from EPA 
Headquarters as to whether the agency will ultimately accept Region IO's Proposed 
Determination and proceed to a Final Determination. 

The Report also conflates the policymaking process, in which it is standard practice for 
administrative agency staff members to advocate for their preferred programs and policy 
directions, with the scientific review process, where a higher level of objectivity is ensured (and 

was achieved in this instance) through the safeguards offered by a robust peer review process. In 
light of the record-breaking public comment processes (generating well over one million public 
comments) and the two rounds of peer review, any viewpoints possibly harbored by individual 
lower level EPA staff members prior to those processes is wholly irrelevant to the validity of the 
agency's final BBWA or Proposed Determination. 

Similarly, the Cohen Report's allegation that "certain EPA officials had inappropriately close 
relationships with anti-mine advocates" has no factual basis. 130 This contention mischaracterizes 
normal government interactions with stakeholders that arc strongly supported by the EPA and 

108 Cohen Report, at 91. 
129 !d. at 13-14,76,98, App-97. 
130 ld. at 90. 

-20-



243 

federal government policies discussed above, including outreach, infonnation-gathering, sharing 
of ideas, brainstorming of solutions, discussion of pros and cons, and submission of relevant 
information. Indeed, the Cohen Report's contention is belied even by PLP's 0\\'11 repeated 
statements (documented in the Report131

) of gratitude and appreciation for EPA's open-door 
policy, willingness to meet, and strong interest in PLP's scientific data. It would be ironic indeed 
if the end result of the Cohen Report and PLP's self-serving advocacy for greater transparency is 
to discourage federal agencies from maintaining open communications with stakeholders. 

The Cohen Report's charges relating to EPA's lack of candor and cooperation are equally 
unfounded. 132 EPA has repeatedly clarified that the BBW A process was a scientific 
investigation, as opposed to a decision-making process, and that the scientific assessment would 
inform its later decision-making. The Cohen Report disingenuously points to these clarifying 
statements as an alleged promise never to undertake a 404(c) action at all-a contention 
frivolous of its face. 

The Report also asserts that EPA has failed to cooperate with congressional inquiries and FOIA 
requests.m This is simply untenable in light of the thousands of documents EPA has disclosed to 
Congress, and the Alaska federal district court's recent decision finding that EPA conducted an 
adequate FO!A search and "worked cooperatively" thereafter with PLP representatives to track 
down additional responsive documents, as well as its finding that there was no evidence of EPA 
bad faith. 134 With regard to the cooperativeness of EPA's former employee Phil North, it is clear 
from the contemporaneous email traffic that his computer crash occurred in 20 l 0, 115 long before 
Congressional inquiries began in 2012, long before PLP submitted its FOIA request to EPA in 
2014, and long before the FO!A litigation that ensued. The Cohen Report's insinuation that the 
computer crash was fabricated as a means to hide documents has no basis whatsoever. 

Finally, the of!~ hand remark on the last page of the Cohen Report suggesting that "watershed 
planning" is a novel activity that should raise alarm bells and prompt congressional 
investigation136 is manifestly frivolous and reflects the authors' limited understanding of the 
CW A. Watershed planning is commonly undertaken by EPA and states under the TMDL 
program. For instance, EPA has approved TMDLs for the 40 lakes, rivers, creeks, bays, and 
harbors identified as impaired by the Alaska Department of Environmental Conservation. 137 The 
proactive use of 404(c) to prevent such impainnent is likewise well within EPA's authority and 
consistent with its statutory mandate under the CW A to .. restore and maintain the chemical, 
physical, and biological integrity of the Nation's waters:.IJS 

131 !d. at 48, App-5. 
132 ld. at 90-91. 
133 !d. at 92. 
"'Sec Order on Motion for Summary Judgment, Pebble Ltd. Partnership v. U.S. EPA, (D. Alaska, Aug. 24, 2015) 
(No. 3:14-cv-0199) 2015 WL 6123614. 
135 Cohen Report, at fn 490. 
116 ld. at 94. 
137 Alaska Dep't ofEnvtl. Conservation, Approved TMDLs (Nov. 2, 2015.2:41 PM) 
https: i idee .alaska. gov~\vateritmd L' approvedtmdls. htm, 
138 33 u.s.c. § 1251. 
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G. The Cohen Report Lacks Transparency and Reflects a Biased 
Perspective. 

Given its criticism of EPA and its process for lack of transparency and "level of candor,·• it is 
both notable and ironic that the Cohen Report lacks even the most basic level of transparency. 
The report states that "more than 60 individuals ... spoke with me or members of my team,'' 139 

and yet the Report only identifies three of these people by name. 140 The Cohen Report also fails 
to disclose any information about the content of these 60 interviews, what information was 
drawn from them, whose comments and perspectives were incorporated into the Report, and 
whose comments and perspectives were excluded from the Report. 

The Report's failure to disclose the names and affiliations of the interviewees suggests that this 
group may have been skewed in favor of mine development and opposition to EPA's proposed 
restrictions. This inference is supported by the fact that 140 of the stakeholders Secretary Cohen 
approached refused to participate. 141 The Report lists several categories of people that were 
interviewed, and this list notably excludes any representatives from commercial or sports fishing 
organizations, Bristol Bay tourism operators, public interest organizations, or environmental 
groups. 142 Since these have been among the strongest supporters of EPA's proposed restrictions 
and have participated actively in the administrative decision-making processes for several years, 
any Report written without their input is bound to reflect a biased perspective. 

This skewed nature of the report is underscored by the fact the U.S. Department of Justice 
refused to allow current federal employees at EPA and other federal agencies to participate in the 
investigation. 143 Indeed, U.S. Assistant Attorney General John Crud en sent a strongly worded 
letter to Secretary Cohen in April 2015 urging him and his firm to "desist" in the PLP-sponsored 
··private investigation." 144 Mr. Cruden emphasized that ''no valid purpose could be served" by 
this effort. 145 He further explained that the Cohen review '·overlaps with the pending litigation" 
and is ''in tension with the preliminary injunction" that PLP obtained. purportedly to maintain the 
status quo rather than provide an opportunity for PLP to conduct civil discovery outside of the 
appropriate channels. 146 Accordingly, Mr. Cruden advised that the United States would not 
cooperate in the development of the Cohen Report, and he requested prior notice before any 
contact with employees ofthe EPA, U.S. Fish and Wildlife Service, National Park Service, or 
U.S. Geological Survey in order to allow the government to "take appropriate actions.'' 147 It is 
hard to imagine any other credible and serious investigation pushing forward despite zero 
participation from the principal actors involved and then (I) making bold conclusions critical of 
those actors and (2) recommending that they be scrutinized even more closely than they already 

139 Cohen Report, at 4. 
'"

0 !d. at 5. 
'"!d. at 4; see also Ex.4, Letter from Joel Reynolds, NRDC, to C. Scheeler, DLA Piper (Mar. 30, 2015) (attaching a 
blog highlighting the many reasons why NRDC declined to participate). 
l-t.: Cohen Report, at 4 .. 

'"
3 !d. at 5. 

'"'See Ex. I, Letter from J. Crud en, U.S. Asst. Atty. Gen. toW. Cohen, The Cohen Group (April23, 2015). 
l-15 !d. 

1'6 !d. 

'"'!d. 
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are by Congress and EPA's Office of inspector General. 

Other aspects of the Cohen Report are troubling with respect to transparency and bias as well. 
The heavy imbalance of sources cited in the footnotes is illustrative: 

• The Wardrop Report commissioned by Northern Dynasty Mineral and the Environmental 
Baseline Document prepared by PLP were cited a total of at least 31 times. 

• Letters from PLP, Northern Dynasty Minerals, and Rio Tinto executives were cited at least 
33 times. 

• Letters from Sean Parnell, Michael Geraghty, Joe Ballash, and other State of Alaska officials 
strongly opposed to EPA's proposed 404(c) action were cited at least 36 times. 

The comments from six peer reviewers quoted in the footnotes were selectively chosen such 
that all six comments were negative and critical. No quotations expressing positive or 
supportive views were included even though there were many such comments in the 
enormous peer review record. 

Very long excerpts from the comments of those opposed to EPA's 404(c) advocates were 
included in the footnotes, including about 2 full pages from PLP about 5 full pages from the 
State of Alaska. 

In contrast, the Cohen Report's citations, quotations, and excerpts from correspondence, reports, 
comments, and other materials prepared by the overwhelming number of supporters of EPA's 
404( c) action did not amount to even a small fraction of the citations to sources expressing 
critical views. 

The Cohen Report also lacks transparency regarding the qualifications, experience, and 
affiliations of its own authors and contributors. The Report is written largely in the first person, 
expressing the opinions, views, and conclusions of former Secretary of Defense William Cohen. 
Secretary Cohen's background and expertise is thus highly relevant to the credibility and 
persuasiveness of his review and conclusions. The Report fails to explain, however, why 
Secretary Cohen was chosen to conduct this report, other than a vague statement that he has 
"Cabinet-level experience." 148 Although Secretary Cohen has served as a respected public 
servant, he lacks experience in environmental law, mine permitting, engineering, fisheries, 
aquatic ccos,{gstcms, and all other legal and scientific disciplines relevant to the subject matter of 
the Report. 1 9 

Additionally, Secretary Cohen indicates that he was assisted in his review by his "staff at The 

'" Cohen Report, at I. 
'"Secretary Cohen obtained a law degree in 1965, but he has not practiced law since approximately 1972, and his 
few years oflegal experience did not include the practice of environmental law. Secretary Cohen's subsequent 
political career focused on military operations and international relations, and he is not known for having any special 
expertise in environmental policy. Sec William Cohen, Wikipedia, https://en.\vikipedia.orgiwikil\Vil!iam Cohen 
(last visited Oct. 24, 2015). 
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Cohen Group and by the Jaw firm DLA Piper LLP." 150 Not one of these individuals is mentioned 
by name or title, however, and no resume or other biographical information is provided for any 
of them either. Of the 63 staff members at The Cohen Group and the 3,328 attorneys at DLA 
Piper, many are junior-level associates with little experience in agency administration. 151 

Without knowing the names of the individuals who contributed to the Cohen Report, it is 
impossible to know whether or to what extent those contributors have expertise relevant to the 
subject matter of the report or whether their prior experiences and affiliations might predispose 
them toward conclusions critical of EPA and favorable for mine developers. 

This lack of transparency regarding the authors and contributors represents a major departure 
from standard practice in reports analyzing government policies and procedures. For comparison, 
a recent report analyzing the impacts of EPA decision-making, entitled the Potential Energy 
Impacts of the EPA Proposed Clean Power Plan, was produced by NERA Economic 
Consulting. 152 The names of the two Project Directors and five Project Team members who 
prepared the report are listed prominently on the inside cover of the report, and detailed 
biographical information is readily available about these individuals on NERA's website. 153 

Their biographies demonstrate substantial expertise relevant to the subject matter of the report, as 
shown in the following example: 

Dr. David Harrison is a Senior Vice President at NERA Economic Consulting and 
Co-Chair ofNERA's Global Environmental Group .... He participated in the 
development or evaluation of major greenhouse gas emission trading programs and 
proposals in the US, including those in California, the Northeast, and the Midwest, 
and various federal initiatives, as well as programs in Europe and Australia. He and 
his colleagues assisted the European Commission and the UK government with the 
design and implementation of the European Union Emissions Trading Scheme ... 
Most recently, Dr. Harrison and colleagues have used NERA's proprietary energy­
macroeconomic model ... to evaluate the potential economic impacts of a US carbon 
tax and to evaluate the potential economic impacts of federal regulations on carbon 
dioxide emissions from existing power plants .... Dr. Harrison has directed studies of 
the local and state economic impacts of major energy infrastructure ... transportation 
infrastructure ... manufacturing and mining activities ... and large commercial and 
retail developments .... Before joining NERA, Dr. Harrison was an Associate 
Professor at the John F. Kennedy School of Government at Harvard University, 
where he taught microeconomics, energy and environmental policy, ... and other 
courses for more than a decade. He also served as a Senior Staff Economist on the US 
government's President's Council of Economic Advisors, where he had responsibility 
for environment and energy policy issues. He is the author or co-author of two books 

150 !d. at I. 
151 SeeThe Cohen Group, Who We Are, (Nov. 2, 2015 2:58PM), http://www.cohengroup.net/who-we-are-team; 
DLA Piper, People Search, (Nov 2, 2015 3:03PM), https:llwww.dlapiper.com'enlus/people/. 
150 See NERA Economic Consulting, Potential Energy Impacts of the EPA Proposed Clean Pmrer Plan (Oct. 17, 
2014), available at 
http://www.nera.comlcontent/dam/nera!publications/2014/NERA ACCCE CPP Final 10.17.2014.pdf. 
153 See NERA Economic Consulting, Experts, http://www.nera.eom/experts.html (Nov. 2, 2015 5:2! PM). 
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on environmental policy and numerous articles on various topics in professional 
journals .... 154 

In light of these experts' extensive background and expertise concerning the subject matter of 
their report, their conclusions and recommendations could reasonably be expected to be 
persuasive to government decision-makers, as well as to members of the public. By contrast, the 
Cohen Report fails to identify even the names of any of its authors or contributors other than 
Secretary Cohen, and it provides no information as to their expertise concerning EPA's 
procedures and policies. The Cohen Report thus appears to be asking readers to accept its 
conclusions and recommendations based primarily on the name recognition enjoyed by Secretary 
Cohen. This is not an adequate basis for Congress, the EPA Office of Inspector General, or the 
general public to give weight to the Cohen Report. 155 

Finally, it appears that a partner at DLA Piper LLP was recently the sole director of a company 
with a direct financial interest in Northern Dynasty Minerals ("NDM''), now the sole "partner" in 
the Pebble Partnership. With the exodus by Apri12014 of all of its major investors-Mitsubishi 
in 2011, Anglo American in 2013, and Rio Tinto in 2014--NDM has several times sought to 
raise capital through the issuance of special wan·ants. 156 Notably, the most recent sale ofNDM 
special warrants resulted in the investment on August 28, 2015 of about $3.6 million (8,947,368 
Special Warrants at $0.399/share) by a company named 1047208 B.C. Ltd. 1571047208 B.C. Ltd. 
was incorporated on August 27, 20 15-the day before the special warrant sale and in advance of 
the October 6, 2015 release of the Cohen Report critical to EPA's treatment ofNDM. The sole 
director of 1047208 B.C. Ltd is Stuart B. Morrow, and its registered address is 2800 Park Place, 
666 Bunard Street Vancouver, BC V6C 2Z7. 158 Stuart Morrow is a partner at DLA Piper. 15 ~ 666 
Burrard Street Vancouver, BC V6C 2Z7 is the same address as DLA Piper's Vancouver 
office. 160 As described above, the Cohen Report does not provide the level of author detail 
needed to ascertain Mr. Morrow's involvement, if any. 

15
-+ Id., at http://w\vw.nera.com/expet1sidrwdavid~harrison-jr.htm!. 

155 See Cohen Report, at 93-94. 
156 See, e.g. Northern Dynasty Minerals Ltd., News Releases: Northern Dynasty to Raise Up to $20 Million in 
Financing Transactions, (Aug. 10, 2015). available at 
http://www.northerndynastyminerals,com/ndm/NewsReleases.asp'?ReportiD=71 R967; see also Northern Dynasty 
Minerals Ltd., News Releases: Northern Dynasty Completes C$15.5 Million Financing, (Jan. 13, 2015), available at 
http://w\V\V. northerndynasty m i nerals.com/nd m/N ews Rei eases.asp '?ReportiD=6909 26. 
15

" Northern Dynasty Minerals Ltd., FORM 45-106F6, British Columbia Report of Exempt Distribution, (Sept. 8, 
20 15), available at http:/lwww.bcsc.bc.ca!ViewDocument.aspx?DocNum~ J7G506 YBB7P3 M7J6N6K20705D7N3 
158 See Ex. 3, British Columbia Company Summary For 1047208 Il.C. LTD. 
159 See DLA Piper, People Search: Swart Morrow, (Nov. 2, 2015, 3:27PM) 
https:,iwwv.r.dlapipcr.com/en/canadalpeopleim/morrow-stuart/. 
160 See DLA Piper, Locations: Vancouver, (Nov. 2, 2015, 3:29PM) 
https: / twww .ell apipcr .com.1en/ canada;'! ocations/vancou veri. 
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IV. CONCLUSION 

For all of these reasons, the Cohen Report is neither reliable nor persuasive -and it lacks the 
essential independence that allegedly underlies its value as an assessment of EPA's activities 
related to the Pebble Mine. Indeed, it is the Cohen Report-rather than EPA's BBW A/Proposed 
Determination process-that is one-sided, non-transparent, and pre-determined in its findings 
and recommendations. The Cohen Report nowhere discloses what Secretary Cohen and DLA 
Piper were paid by PLP to prepare this report on its behalf, and, in the final analysis, it 
contributes nothing to the proceedings concerning 404( c) action in Bristol Bay beyond the 
arguments previously articulated on numerous occasions by PLP itself and its consultants. Under 
these circumstances, it should unquestionably be ignored. 
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Assistant Attorney General 
950 Pennsylvania Avenut>, l'o:W. 
Washington, DC 20530-0001 

Mr. William S. Cohen 
The Cohen Group 
500 Eighth Street, N.W., Suite 200 
Washington, DC 20004 

Dear Mr. Cohen: 

U.S. Department or Justice 

Environment and Natural Resources Division 

APR 2 3 2015 

Telephone (102) 5/4~270/ 
Facsimile (202) 5 U-0557 

This is in response to your letter of March 24,2015, concerning the retention of the 
Cohen Group and the DLA Piper law firm by the Pebble Limited Partnership ("Pebble") to 
conduct a purported "independent review" of what you characterize as "whether the U.S. 
Environmental Protection Agency ("EPA") has acted fairly in connection with its evaluation of 
potential mining in the Bristol Bay, Alaska, watershed." 

The federal courts provide the appropriate forum for resolving Pebble's allegations 
against EPA. As you are aware, this matter is in litigation in three separate lawsuits filed by 
Pebble against EPA in connection with EPA's assessment of the potential environmental effects 
of Pebble's proposed mine activities. First, in May 2014 Pebble filed a lawsuit alleging, among 
other things, that EPA had exceeded its authority under Section 404(c) of the Clean Water Act 
by initiating an administrative review process to determine whether to deny or restrict the use of 
an area as a disposal site before Pebble had submitted a Section 404 permit application. The 
United States District Court for the District of Alaska dismissed Pebble's suit. As you know, 
Pebble has appealed that decision and the suit is pending in the Ninth Circuit Court of Appeals. 
In September 2014 Pebble filed a second lawsuit alleging that EPA violated the Federal 
Advisory Committee Act (FACA), which remains pending. And. in October 2014 Pebble filed a 
third lawsuit against EPA under the Freedom oflnformation Act (FOIA). Tbat suit also remains 
pending. 

Your '"review" obviously overlaps with tbe pending litigation. In this regard, the district 
court in the F ACA lawsuit has, with one limited exception, precluded any discovery until it rules 
on the government's pending motion to dismiss. Pebble's review is also in tension witb the 
preliminary injunction that it obtained in the F ACA lawsuit suspending actions by all persons 
involved in the Section 404(c) evaluation from proceeding with that process until the court has 
ruled on the merits of Pebble"s complaint. Pebble sought the preliminary injunction purportedly 
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so that it could maintain its legal rights and the status quo, not so that it could launch its own 
private investigation into the EPA's actions. Pebble is attempting to obtain government 
information relating to its pending claims against the United States outside of the normal 
discovery context. 

Further, as noted in your letter, in addition to the three separate lawsuits initiated by 
Pebble, there are multiple, pending investigations or inquiries. The U.S. House of 
Representatives Committee on Oversight and Government Reform and the U.S. Senate 
Committee on Environment and Public Works are both examining EPA's actions regarding 

Pebble's proposed Alaska mining project. Furthermore, EPA's Office of the Inspector General 
is also conducting a review. By law, the Office oflnspector General is an independent and 
objective unit, created pursuant to the Inspector General Act of 1978, which is responsible for 
conducting and supervising audits and investigations relating to the programs and operations of 
the EPA. There is therefore no valid purpose that could be served by the review that you 
propose on Pebble's behalf. 

For all of the foregoing reasons, the United States will not cooperate with your private 

evaluation, and we respectfully urge you and your client to desist in this effort. However, should 
you and your client nevertheless choose to move forward with your review, the Environmental 

Protection Agency and the Department of Justice request to be contacted before any attempt is 
made to speak to any persons listed in Attachment A to your March 24th letter, so that we may 
take appropriate actions. 

We also understand that the Cohen Group and the DLA Piper law finn have directly 
contacted individual employees of the U.S. Fish and Wildlife Service, the National Park Service, 
and the U.S. Geological Survey, and requested that they participate in your review. You 
provided no notice to the Department of Justice before making those contacts. We ask that, 
should you move forward with your review, you contact the Department of Justice and any 
affected agency before attempting to communicate with that agency's employees. 

-2-

Sincerely, ~·• 

}/, /:</ /1 
WI{(· /.' -Y.UtL-L.___ 
hn c.~·1\nkn 

Assistant Attorney General 
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Umtcd ~tares ~cnatc 

Mr. John Shively 
Chief Executive Officer 
Pebble Limited Partnership 
3201 C Street. Suite 604 
Anchorage, AK 99503 

Messrs. Shively, Cutifani and Thiessen: 

july 1, 2013 

Mr. Mark Cutifani 
Chief Executive Ofllcer 
AngloAmerican 
20 Carlton House Terrace 
London 
SWlY SAN 

Mr. Ron Thiessen 
Chief Executive Officer 
Northern Dynasty Minerals 
1040 West Georgia Street 
15" Floor 
Vancouver, BC, Canada 
V6E4Hl 

l write today with regard to the Pebble Limited Partnership [PLP)'s time line for releasing a project 
description and submitting permit applications for development of the Pebble deposit in the Bristol Bay 
region ot Alaska. As you know, in anticipation ofPLP taking these actions, l have been and remain neutral 
on potential development in this area. 

To that end, 1 have encouraged all stakeholders to withhold judgment until a prowct description is 
released, permit applications filed, and all relevant analyses completed. Because of that position, I have 
opposed the prospect of a preemptive veto of development in Alaska by the Environmental Protection 
Agency [EPA) under Section 404(c) of the Clean Water Act. Such an action would be based purely upon 
speculatiOn and conjecture. lt would deprive relevant government agencies and all stakeholders of the 
specifics needed to make informed decisions. But failure to describe the project and submit permit 
applications has the same effect 

For nearly a decade, ,\laskans have been told that these actions are imminent This has gener3ted a 
broad range of responses from people throughout the state. Yet today, after years of waiting, it is anxiety, 
frustration, ond confusion that have become the norm in many communities- rather than optimism about 

the new economic opportunities that responsible development of the Pebble deposit might be able to 
deliver. 

As you know, i have been highly critical of EPA and protective of the due process that any entity 
considering investment in Alaska should be provided. But your own actions have created uncertainty 
among the people! represent, and the time has come lo tell Alaskans whether and how you plan to 
proceed. I have addressed this correspondence to all of you, as a group, because your organizations are 
collectively responsible for these issues. You are also the only ones in a position to remedy them. 

At least as far back as November 3, 2004, Northern Dynasty Minerals asserted that the submission 
of permit applications was imminent, stating that the company expected "completion in 2005 of .. permit 

1 '' \1 ,. ' .','. ~ 
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applications."' On August 12, 2005, another statement was issued, claiming that "a full permitting process 
for a port, access road and open pit mine [were J all slated to begin in 2006."2 

On October 27, 2008, Alaskans were assured that those seeking to develop the Pebble deposit were 
"on schedule to finalize a proposed development plan in 2009 and, following input from project 
stakeholders, apply for permits in early 2010."3 Six months later, on March 18, 2009, this time line was 
reaffirmed, with an announcement that PLP was in the midst of"preparation to initiate state and federal 
permitting under the National Environmental Policy Act (NEPA) in 2010."' 

On February 1, 2010, Alaskans were told that PLP was "preparing to initiate project permitting 
under the National Environmental Policy Act (NEPA) in 2011."' Yet on May 2, 2011, came the 
announcement that PLP intended "to enter the permitting phase towards the end of 2012."' On October 18, 
2011, came another revision, as Alaskans were told by a PLP representative that "We have never even said 
that we're going to [seek a 1 permit. We may not."7 

Most recently, on june 13, 2013, a PLP representative said that you "hope to have a project to take 
into permitting this year."' And in what seems representative of the confusing message being 
communicated to Alaskans, at the time of this letter, a PLP company website still asserts that you are 
planning on "initiating permitting by late 2012."' 

By failing to take the next step - by failing to decide whether to formally describe the project and 
seek permits for it- PLP has created a vacuum that EPA has now filled with not one, not two, hut three 
hypothetical mine scenarios contained in it' so-called Watershed Assessment. 

So I have a simple request: please establish a timeline and adhere to it. Clarity and certainty over 
how you intend to proceed is in the best interest of all who are involved with- and all who could be 
affected by development of the Pebble deposit. 

Sincerely, 

~~ 
United States Senator 

1 ··~orthcrn Dynast~ Secun:s Listing With Symbol 'f\AK ·on the American Stock I::xc!langl!"."' ~orthcrn Dynasty Mln.:rab Ltd. press 
n:kasc. Novcmbl!r .1. 2004. on the ~orthcm Dyna<>ty 1\,tin..:mls Ltd. website, bttp:/ibit.!y!lcmyd03, acct::.:;.s;;U June 26, 201.3. 
~ --~nrthcrn Dynast:- \\'dcomt::s l\c\\ Director to noard," Sorthcrn Oyna:-;:y :'v1inera!s Ltd. press rdca~~. August 12. 2005. on the ;..lorthcrn 
D~ nasty \1incra!~ Ltd. \Vcbsitc, http://bit.l:/ 138vp \\"I. act·essed June 26. :w! 3. 
'"'Succcs~fu1 :wos. Stud: Program Continues At Al<t.'>ka's Pebble Project." !\urthcm Dynasty Minemls Ltd. press rc-kase. Octohcr 27. :!OOH.. 
on the f'.:orthcrn Dynasty i\·tinerab Ltd. website. hup:/..-hi!.lyil0Vbp7S. accr.;ssed June 26. 2013. 
4 "Pebble 2009 \V'ork Plan to Focus on Finali/jng Prefc-asibillty Stud) ... Pebble Limited Partm:rship pn:ss n:ka-;c. 1\-·lan..:h 18.2009. on tht· 
Pchbk Limited Part.nersh!p \\Cbsitc. l":ttp:llbiLl;/120v T\\·',\-1. accessed June 26.2013 
'"Updated ~·!inl!ral Resource Estimate Confirms the Pebble Project as ~orth America's \·tostlmportant Kcw Coppt!r-(io!d·.'vlolybdenum 
lJcvclopmc-nt Opportunity,'' ~orthcrn Dynasty Mim:ral.s Ltd press n:lcase, February L 2010. on the Northern Dynast~ TV1ml'rals Ltd. 
web.sllc. http:!ihit.ly/l..taJ\1hK. acct::sst:d June 16. 2013. 
""591 million \\'ork program underway to pr~pan: Pebble Project for pcmJitting in 2012."1\urthcrn lJynasty \1inr:rab l.tJ press rele-ase. 
:\la) 2. 201 Lon the "\fonhcm DymJ!'>t) .\1incrals Ltd. \\cbsitc. http:i ... bit.ly/15FP3Dl!. accessed June 26,2013. 
7 I .cmpinen, EU\\Urd \\.'"' "Propos.cd Pebhlc Mine Hns Alaskan Community Focused on Crit:cal Science and Policy b:;ucs ... AAAS ne\\S 
rdcasc. Octob .. ·r nt 2011. on the AAAS wcb.site. http./:hit.ly."nh7qn\\', accessed June 26. 2013 
~Shively. John. lnter.-ic\1,. b~ J\.hmica l"rauzzi. OnPoint. f&J-:T\', "Bristol Ra~: Pebble mine's Shively discusses future ofprojcct EPA's 
w;:Hcrshcd a:sst:ssmcn1:· June 13.2013, online. http:/fbit.lyil6zr\I!Xq. :.u.:ecssed June 26,2013 
~ Anglo!\m::rican. "Co..1.sc studies: Pcbbll.: partnership.'' http://bit.ly/l9tRf'.:cA. acces~cd June 26, 2013 
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BRITISH 

COLUMBIA 

Registry 
Services 

Mailing Address· 
PO Box 9431 Stn Prov Govt 
Victoria BC VBW 9V3 

WNW.corporateonline.gov.bc.ca 

Date and Time of Search: 

Currency Date: 

Incorporation Number: 

Name of Company: 

BC Company Summary 
For 

1047208 B.C. LTD. 

October 29, 2015 1 0:27 AM Pacific Time 

October 08, 2015 

BC1047208 

1047208 B.C. L TO. 

ACTIVE 

location: 
2nd Floor- 940 B!anshard Street 
Victorla BC 

1 877 526-1526 

Recognition Date and Time: Incorporated on August 27,2015 09:31AM Pacific Time In Liquidation: No 

Last Annual Report Filed: Not Available 

REGISTERED OFFICE INFORMATION 

Mailing Address: 
2800 PARK PLACE 
666 BURRARD STREET 
VANCOUVER BC V6C 2Z7 
CANADA 

RECORDS OFFICE INFORMATION 

Mailing Address: 
2800 PARK PLACE 
666 BURRARD STREET 
VANCOUVER BC V6C 2Z7 
CANADA 

DIRECTOR INFORMATION 

Last Name, First Name, Middle Name: 
Morrow, Stuart B. 

Mailing Address: 
2800 PARK PLACE 
666 BURRARD STREET 
VANCOUVER BC V6C 2Z7 
CANADA 

NO OFFICER INFORMATION FILED. 

Delivery Address: 
2800 PARK PLACE 
666 BURRARD STREET 
VANCOUVER BC V6C 2Z7 
CANADA 

Delivery Address: 
2800 PARK PLACE 
666 BURRARD STREET 
VANCOUVER BC V6C 2Z7 
CANADA 

Delivery Address: 
2800 PARK PLACE 
666 BURRARD STREET 
VANCOUVER BC V6C 2Z7 
CANADA 

Receiver: No 

BC1047208 Page: 1 of 1 
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March 30. 2015 

Charles P. Scheeler 
The Marbury Building 
6225 Smith Avenue 
Baltimore, Maryland 21209·3600 
charles.scheelcr@dlap!n<~.LCQ.!TI 

Dear Mr. Scheeler: 

NRDC 

I have received your phone message of today regarding the investigation that DLA Piper and the Cohen 
Group have undertaken on behalf of The Pebble Partnership. For at least the reasons stated in the 
attached blog post. NRDC is declining your invitation to participate. 

Senior Attorney 
Natural Resources Defense Council 
Jreynolds@nrdc org 
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THE HUFFINGTON POST 
FRIDAY MARCH 27, 2015 

The Pebble Partnership and the Demeaning of 
Independence 

Joel Reynolds is the Western Director and 
Senior Attomey of NRDC. Los Angeles 

Leave it to the flailing Pebble 
Partnership-- now consisting of just 
one under-funded Canadian company 
--to conclude that the only truly 
"independent" review of its uniquely 
reckless Pebble Mine is an 
"independent" review that is bought 
and paid for by ___ The Pebble 
Partnership. 

Pebble and its Beltway-based CEO 
announced this week the hiring of two 
Washington, D.C. consulting firms to 
"conduct an independent reviewu of 
the U.S. Environmental Protection 
Agency's ("EPA") work on the 
proposed mine. According to former 
Defense Secretary William Cohen, 
principal of the Cohen Group, the 
"independent" review being 
undertaken by his firm and the DC 
law firm DLA Piper wiH "focus on the 
faimess of EPA's actions" and "will 
follow the evidence wherever it might 
lead ... as fairly and thoroughly as 
possible." 

Never mind that Mr. Cohen has been 
hired by the very company wbose 
economic existence depends on 
building the Pebble Mine. 

~ ~ ~ 

~~ ~ ~~ ~~:::::...--

~: ~ ~-~~~== ~~~ 

Never mind that Mr. Cohen has been 
hired by the very company that has 
attacked EPA relentlessly for years, 
claiming that its Pebble Mine project 
has been illegally and unfairly 
targeted by EPA 

Never mind that the residents of 
Bristol Bay have overwhelmingly 
opposed the Pebble Mine and 
supported EPA's involvement to an 
unprecedented degree, because the 
mine, if constructed, threatens to 
contaminate and ultimately destroy 
the incomparable Bristol Bay wild 
salmon fishery-- the economic, 
cultural, and subsistence life-blood of 
the region, its communities, and its 
people. 

After a four-year, twice peer-reviewed 
comprehensive scientific risk 
assessment of the potential impacts on 
the Bristol Bay watershed from large­
scale mining like the Pebble Mine, 
EPA found "significant'' and 
potentially "catastrophic" impacts on 
the region-- and on its $1.5 billion 
salmon fishery and the l4,000jobs 
that it generates. 

This was, of course, bad news for The 
Pebble Partnership, but it wa.o;; neither 
illegal nor unfair. In stark contrast to 
The Pebble Partnership's penchant for 
high-priced DC lobbyists and lawyers, 
it reflects our constitutional 
democracy at its best. 

Congress gave EPA the clear legal 
authority over 40 years ago under the 
Clean Water Act, and the public 
record shows that scientific review, 
public participation, and opportunities 
for stakeholder input (including time 
and again by The Pebble Partnership) 
in EPA's process were extensive and 
pervasive. By the time the process had 

run its course, the agency had 
received over 1.5 million comments, 
with an astounding 95 percent 
supporting EPA's review, 

For years, EPA has taken plenty of 
heat from The Pebble Partnership and 
from the company's mining industry 
boosters in Congress, who launched 
their own investigation and requested 
that EPA's Inspector General do the 
same. With no disrespect intended to 
Mr. Cohen or his firm, there is 
absolutely nothing credible to be 
gained from yet-another Pebble -
sponsored "independent!! review. If 
Pebble doesn't like EPA's process or 
the ultimate outcome of that process, 
it has a right to file an appeal in court, 
but that review, too, is unlikely to 
meet Pebble's nonsensical and 
uniquely self-serving definition of 
"independence." 

"Here we go again," said Alannah 
Hurley, the Executive Director of 
United Tribes of Bristol Bay. "This is 
more of the same desperate PR-stunt, 
a bought-and-paid-for review, from a 
company who has lost on the science, 
\\'ho ha.o;; lost on the truth, who has lost 
on public opinion." 

Sadly, The Pebble Partnership isn't 
listening. It is hoping that its latest 
high-priced Beltway consultants can 
engineer an end-run around the 
science, the law, and the will of the 
people of Alaska. 

Stop the Pebble Mine. Take 
action again-- now. 



260 

arongl'£!15 of fiT£ 1l:tnifcil §tatcn 
l!Mnni,ingtnn, lll(!l: 20515 

January 30, 2014 

The Honorable Gina McCarthy 
Administrator, Environmental Protection Agency 
1200 Pennsylvania Avenue, NW 
Washington, D.C. 20004 

Dear Administrator McCarthy: 

We arc \vriting to thank you for your thorough work on completing a Watershed Assessment on 
the proposed Pebble Mine in Bristol Bay, Alaska. Because we are very concerned that a large­
scale mining project would cause irreparable damage to the Bristol Bay Watershed, we ask that 
you use your authority under the Clean Water Act to protect Bristol Bay and the fishing industry 
it supports, 

Bristol Bay is home to all five species of North American Pacific salmon, and up to 40 million 
salmon reh1rn to the fishery each year. This fishery provides thousands of jobs in the 
commercial fishing industry and also supports a vibrant outdoor tourism industry. Recreational 
fishermen \ravel from around the world to fish in this pristine ecosystem, anglers from our states 
lead trips to Bristol Bay, and equipment manufacturers outfit these expeditions. [n recent years, 
the health of this fishery has been threatened by the proposed construction of what would be the 
largest open-pit mine in North America: Pebble Mine. The EPA Watershed Assessment 
confirmed our most serious concerns and those of our constituents, that mining on the scale of 
Pebble would cmnpromise the health ofthousands of acres of wetland, even without a spill or 
accident. 

Tho Bristol Bay fishery is a vital economic engine for the Pacific Northwest, impacting more 
than half of the region's commercial and recreational fishing industries. According a repoli 
released last year by the Institute for Economic and Social Research at the University of Alaska, 
the fishery supports over 5,000 jobs and $618 million in aruma! economic output in Oregon and 
Washington alone. The fishing community is too important to the economy, and history, of the 
Pad fie Northwest to be threatened with this massive development. 

PH!NTED ON RECYCLED PAPER 
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In the past, we have contacted EPA to ask that you protect Bristol Bay from any industrial 

development that would be detrimental to the fishing economy of the Pacific Northwest. The 

Watershed A~sessment clearly indicates that Pebble Mine constitutes such a threat. We urge you 

to use your authority under the Clean Water Act to protect the Bristol Bay salmon fishery from 
the devastating impact of Pebble Mine. 

We thank you for your work on this important issue, and appreciate your consideration of our 
request. 

Sincerely, 

Member of Congress Member of Congress 

EARL BLUMENAUER 

Member of Congress Member of Congress 

RICK LARSEN DEREK KILMER 

Member of Congress Member of Congress 
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ADAM SMITH 

ber of Congress Mem 

.Po~ ~ 
Member of Congress 

~~-~--"~ 
KURT SCHRADER 

Member of Congress 
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REPORT SUBMITTED BY REPRESENTATIVE 
ELIZABETH H. ESTY 
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2011 could have prevented Pebble from submitting a permit for the seven years 
between when it first announced its intention and EPA's activities? 

• Did EPA somehow prevent the Pebble Partnership from filing a section 404 
permit application? 

• It is my understanding that EPA began examining the potential adverse 
impacts of the project in 20 II at the request of a number of tribes and 
commercial fishennan. Is that correct? 

• Why were these groups asking EPA to initiate a 404( c) process? 
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STATEMENT SUBMITTED BY TROUT UNLIMITED 

~======================================= 
TROll 
UNLIMITED 

November 3, 2015 

Honorable Lamar Smith, Chair 
US House of Representatives 
Science, Space and Technology Committee 

Honorable Eddie Bernice Johnson, Ranking Member 
US House of Representatives 
Science, Space and Technology Committee 

Dear Chailman Smith and Ranking Member Johnson-

On behalf of Trout Unlimited and its 155,000 members nationally, we submit these 
comments to the record for the hearing on the "Report of an Independent Review of the United 
States Environmental Protection Agency Actions In Connection with Its Evaluation of Potential 
Mining In Alaska's Bristol Bay Watershed" (Cohen Report). 

In Alaska, we have over I 000 members and work alongside sport fishing and recreation 
businesses, Alaska Native communities, commercial fishermen, and many others with the goal of 
protecting Bristol Bay from the proposed Pebble mine. There is little doubt what is at stake in 
Bristol Bay, which is the largest producer of sockeye salmon globally. This fishery, which 
supports more than 14,000 jobs, drives an economy contributing more than $1.5 billion annually, 
and provides more than half of the world's wild caught sockeye salmon. In addition to a thriving 
commercial fishing economy, Bristol Bay has supported Alaska Native communities for 
thousands of years, as they depend upon the fishery of subsistence, economic, and cultural needs. 
Dozens of sport fishing businesses also depend on the wild fish-producing rivers where 
thousands of anglers from all over the world come to fish each year. 

Our Alaska staff and members have worked for years along side local groups to support 
their effmts to protect Bristol Bay from the threats posed by a foreign mining company. For 
more than a decade, the threat of the Pebble Mine has loomed over the communities of Bristol 
Bay. Beginning as early as 2004, and nearly every year since then, Northern Dynasty Minerals, 
and thereby the Pebble Limited Partnership, have promised to be on the cusp of submitting 
various permit applications in the pursuit of the Pebble Mine. However, after repeated hollow 
promises, Pebble has failed thus far to submit its applications and has needlessly drawn out the 
permit process-all the while forcing the people and businesses of Bristol Bay to wait with the 
shadow of the Pebble Mine hanging over them. 

Trout Unlimited: America's Leading Coldwater Fisheries Conservation Organization 
Alaska Office: 3105 Lakeshore Drive Suite 1028 /Anchorage, AK /99517 

www.tu.org • www.savebristolbay.org 
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As a committee, you must understand that while Alaska has robust resource development 
industries-such as oil and gas, mining and timber harvesting-it is also a state that is unwilling 

to trade one resource for another. In this case, Alaskans overwhelmingly recognize the threat 
posed by Pebble to Bristol Bay's world-class fishery and Alaskans continue to oppose the Pebble 
mine. 

Polling as recent as August 2015 shows statewide opposition to Pebble near 60%. 1 

Despite the picture pained by the Cohen Report, residents of the communities of Bristol Bay 
overwhelmingly oppose the Pebble Mine. More than 81% of Bristol Bay Native Corporation 
shareholders voted to oppose the mine. During public comment periods for the EPA ·s Watershed 
Assessment and initiation of a draft 404(c) Determination more than 99% of comments 
submitted by Bristol Bay residents supported protecting Bristol Bay from large-scale mining. 

Today, instead of finalizing and submitting its permit applications, as it promised to do 
more than ten years ago, which would have brought about the very permit!NEP A process Pebble 
claims to want, the Pebble Partnership is doubling down on an elaborate public relations scheme 
in a desperate attempt to prop up a mine that Alaskans do not want. 

While Pebble, through its own press releases as well as through the conclusions presented 
in the Cohen Report, claim to seek a more traditional pcrmit!NEP A process, such a process is 
only available upon submission of complete permit applications. At this point the only thing 
preventing the Pebble Partnership from receiving the remedy it claims to seek is its own repeated 
refusals to submit applications for the requisite permits. 

While the EPA has proposed restrictions on mining the Pebble deposit, it has not 
preemptively vetoed the Pebble Mine. Additionally, these proposed restrictions came only after 

a lengthy process involving a comprehensive review of the risks associated with large-scale 
mining in the pebble deposit, two peer-review sessions, countless stakeholder and public 
meetings, and numerous opportunities for input by both Pebble itself as well as the State of 
Alaska. 

While Pebble complains about issues of transparency. in reality, EPA's actions ~vere 
based on sound scientific process and its community engagement efforts were a model of 
transparency. The Proposed Determination followed an extensive process of public engagement 
and scientific investigations into the significance of the Bristol Bay watershed and the significant 
unacceptable risk posed by large-scale porphyry copper mining activities at the Pebble Mineral 
Deposit. 

EPA's Proposed Determination is comprehensive, incorporating the vast amount of 

scientific information, peer review, and public comment that went in to the final Bristol Bay 

Watershed Assessment. Development of that Assessment was the result of a three-year process 
of research and investigations, extensive interaction between EPA, the mining companies, local 

residents and tribes as well as regional citizens, two rounds of exceptionally extensive peer 
review, and multiple public hearings and public comment periods-which elicited more than I 

I h!lp://bit.ly/1 K TXj61 
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million comments, the vast majority of which supported protective action by EPA 2• In the end, 
not only did the peer review process laud the EPA's efforts, but also more than 300 national 
scientists applauded EPA's \Vork noting that the science is clear for protection of Bristol Bay. 

When EPA began the Watershed assessment process in early 2011, they requested on 
several occasions for Pebble to participate in a meaningful way, sharing data, input and 
expertise. On at least two occasions, Dennis McLarren requested information from Pebble, while 
taking the time to answer all of Pebble's questions about the process. Pebble never outright 
answered those questions, nor did they provide the information requested. Then, Pebble blasted 
EPA for not consulting with Pebble or considering their data in the assessment. 

In its Assessment, the EPA concludes that mining impacts of this scale would be 
unprecedented in Alaska, and that development of even an unprofitable fraction of the Pebble 
Deposit would cause significant, irreversible loss of and impairment to fish habitat due to 
elimination, fragmentation and dewatering of streams, wetland, and other aquatic resources. 
Only when faced with these irrefutable facts did the EPA proceeded with the §404(c) process. 

Secretary Cohen and Pebble have criticized the EPA for basing its review on 
'hypothetical mining scenarios." However, these scenarios are not based on pure imagination, as 
Pebble would have you believe. The EPA's assessment is based on documents that Pebble has 
filed with the Alaska Department ofNatural Resources as well as the United States and Canadian 
Securities Exchanges Commissions. These filings document the size, scope, and nature of 
Pebble deposit and give scenarios for mining that deposit. Fmther, they drew from the broadest 
and most comprehensive of examples and research on modern mining, mining impacts on 
salmon, and mining related mitigation. 

Contrary to Pebble's claims. the EPA has not pre-emptively vetoed the Pebble Mine. 
Rather, it has placed common-sense restrictions on mining the Pebble deposit in Bristol Bay that 
will allow mining to continue so long as it is done in a way that doesn't cause unacceptable loss 
to the fisheries values that support the culture, economy and way of life of Bristol Bay. 

Since 2004, on at least a dozen occasions, and likely many more, Pebble has told 
investors and the public that permit applications were forthcoming, yet permit applications have 
inexplicably been delayed year after year.3 For example, in October of2008, Alaskans were 
assured that that Pebble was on "schedule to finalize a proposed development plan in 2009 and. 
following input from project stakeholders, apply for permits in early 2010."4 Even after the EPA 
began the Watershed Assessment process, Pebble CEO John Shively told the Juneau Empire that 

2 During the first round of public comments on the tirst draft of the Watershed Assessment, EPA collected over 
233,000 comments, with 95% supporting EPA's work. During the second comment period during Summer 2012, 
EPA received over 895,000 total comments, with 73% in favor of protecting Bristol Bay. Of those, 85% of Alaska 
comments and 98% of Bristol Bay comments supported EPA action. In total, between two rounds of comment, over 
1.1 million comments, with over 79% of comments supporting EPA's Assessment and requesting EPA take action 
to protect Bristol Bay. http://www2.cpa.gov/brist01bavlpublic·involvement-bristol-bay·asscssment 
3 http:: /w\V\V. no11hernd vnastym i nera l s.co m' nd mfN e\vsRel ease~. asp'? Report ill-"'" 59 5 723 
-4 http:/ lvv'ww. energy .senate .gov /pub I i eli ndex.c fm/2 0 1317 I sen-rnurkows ki -calls-on-pe b b I e-partnersh i p-to-release­
rnining-plan 
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Pebble is likely to start applying for permits in early 2011.5 Elected officials and the public have 
repeatedly asked Pebble to move on with the project and submit its permit applications. Notably, 
in 2013 Senator Lisa Murkowski strongly urged Pebble to apply for permits. The Cohen Report 
conveniently omits this letter, where she states that Pebble's delay 'has generated a broad range 
of responses from people throughout the state. Yet today, after years of wait, it is anxiety, 
frustration, and confusion that have become the norm in many communities."6 

In addition to misleading Bristol Bay communities, Pebble has not acted as a good 
neighbor to the region of Bristol Bay. Bristol Bay residents have long worried about the impacts 
of the vast number of exploration drill sites in the Pebble deposit. Many of them, residents have 
found, remain uncapped or poorly capped, causing possible leaking, acid mine drainage, and 
possible pollution. In July of2015, a field inspection repot1 by the State of Alaska showed that 
l/3 of the 24 drill sites that PLP showed to DNR during the inspection had problems that could 
lead to pollution, including acid generation. Today there are more than 1300 holes, thousands of 
settling ponds and tens of thousands of pounds of now unused material on state land. Instead of 
funding lawyers and lobbyists, Pebble should invest in cleaning up their mess left behind in 
Bristol Bay. 

In the end, it is past time for Pebble to stop misleading Congress and the communities of 
Bristol Bay. Today, Pebble is more interested in funding lawyers and lobbyists than they are in 
developing a mine. Through its repeated failure to submit permit applications, its countless 
broken promises to the people of Alaska, and its ongoing campaign of deception, Pebble has 
created a culture of uncertainty, frustration, and distrust. Pebble complains, and has high-dollar 
consultants complain for it, that the §404( c) process has been unfair and that it should be 
evaluated through the traditional permit/NEPA process. However, these complaints are 
unfounded for the simple fact that Pebble has had the ability to initiate the permit!NEP A process 
at any point. We urge this committee to join the people of Alaska and tell Pebble enough is 
enough. 

Thank you for your thoughtful consideration and for the opportunity to weigh in on this 
important issue. 

Sincerely, 

Nelli Williams 
Alaska Program Director 
Trout Unlimited 

5 http: //june a ue m pi re. com/ stori es/09 2 410/ sta 71159 3114.s h tm I#. Vj E cCg R43 Pw 
6 http://www .energy. senate.gov/p ubI ic/i ndex.cfmi20 13/7/sen -murkows ki -calls-on-pebblewpartnersh i p-to-release­
mining~plan 
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