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Chairwoman Van Duyne, Ranking Member Mfume, and distinguished members of the Subcommittee on Oversight,
Investigations, and Regulations:

My name is Brian Miller, and | practice hospital medicine at the Johns Hopkins Hospital. As an academic health policy
researcher, | serve as an Assistant Professor of Medicine and Business (Courtesy) at the Johns Hopkins University
School of Medicine. My research focuses on how we can build a more competitive and vibrant health sector to make
healthcare more flexible and personalized for patients. This perspective is based upon my prior regulatory experience
at the Federal Trade Commission, Federal Communications Commission, U.S. Food & Drug Administration, and the
Centers for Medicare & Medicaid Services. Through my role as a faculty member, | regularly engage with regulators,
policymakers, and businesses in search of solutions to help create a better healthcare system for all. Today | am here
in my personal capacity, and the views expressed are my own and do not necessarily reflect those of the Johns Hopkins
University, the American Enterprise Institute, or the Medicare Payment Advisory Commission.

In my testimony today, | will focus on:
1. The increasing regulatory burden on health care providers
2. The important role of small providers in the health care system
3. Consolidation within the health care system and what we can do about it

1. Theincreasing regulatory burden on health care providers

To be a clinician in 2023 in America is an existential challenge. While a desire to heal and be present for the most
challenging portion of our patients’ lives is a driving force, as is the desire to achieve technical mastery of a trade,
overregulation and the overreach of the administrative state has subsumed these positive drivers. Over two-thirds of
physicians exhibit symptoms of burnout,® a problem well-acknowledged to raise costs.? This is no surprise and is
multi-factorial, driven by increasing administrative burdens, declining Medicare reimbursement relative to the hospital
industry, and the expected consequence of physicians spending less time with their patients. Time-motion studies of
medical residents demonstrate that medicine residents spend 12% of their day in patient rooms.® Over 15 years ago,
the typical primary care physician had an average visit length of 17.4 minutes,* yet today research demonstrates that
for that same primary care physician to complete all of the chronic, acute, and preventive care required, the average
workday would be 26.7 hours, inclusive of documentation.®

The rise of Donabedian quality measurement in the 1960s spread to the practice medicine after the Institute of
Medicine’s 2000 To Err is Human report® highlighted the large number of deaths due to medical error, frequently
cited as the third leading cause of death domestically.” Unsurprisingly and with the best of intentions, the health policy
community responded by proposing to measure quality, both through process measures (are clinicians and health
systems doing what we want them to do?) and outcome measures.

The following two decades noted a proliferation of quality reporting programs, including those addressing physician
practices. lIronically, quality metric product markets are themselves consolidated, with a handful of stakeholders
securing large government contracts. The Yale Center for Outcomes Research and Evaluation received over one-
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quarter of a billion dollars since 2008, out of over $1.3 billion spent on measurement development by CMS.8 Across
the economy, evidence shows that market concentration results in higher costs and lower quality. Thus, while
generating quality metrics that raise operational costs for health care delivery, the Centers for Medicare & Medicaid
Services (CMS) is also purchasing technical services in a concentrated market, likely at above market prices. Quality
metric construction also remains a primarily academic measure, with few venues to practicing physicians to voice
questions or concerns.

The direct return for taxpayers is unclear. International markets present a cautionary tale, with the United Kingdom’s
National Health Service implementing a pay for performance program tying performance on process and outcomes-
based quality metrics to financial bonuses for primary care physicians. A subsequent study on spirometry performance
within the chronic obstructive pulmonary disease (COPD) quality domain demonstrated that practices performed
spirometry in accordance with accepted standards 31% of the time and 12% of results did not event support the
diagnosis of COPD.°

Costs are very clear. Physician practice metric reporting costs an estimated $15.4 billion annually, 2.6 hours per week
of physician time is spent on metric reporting, while office staff spend 12.5 hours weekly.*® What is not mention is
that this is all time that is no longer spent on patient care — clinic visits, phone calls, and urgent care. CMS now has
2,266 quality metrics in its measures inventory,** some of which like the hospital readmissions reduction program
may, ironically, even increase mortality.? It is thus no mystery that the cost of running a clinical practice is increasing.

While the Trump Administration’s “Meaningful Measures Initiative” created a cascade of measures, titrated down
into goals, objectives, families, and individual measures and the Biden Administration’s “Universal Foundation” of
quality metrics!® attempt to address this problem, neither separate nor together are they sufficient.

The inherent problem yet to be acknowledged is that quality metrics — like every animal, plant, or corporation — must
have a lifecycle. Quality metrics “top out” and must be retired, others cease to change clinical operations, and still
others are eventually found to be harmful.
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Figure 1: Quality Measure Lifecycle

Policymakers should require a cap on the number of metrics for CMS programs, require regular review and assessment
of a minimum share of quality metrics (e.g. 10% annually), and a process for bottom-up quality metric innovation
from practicing physicians. Further, policymakers should require that CMS contract with a minimum of three
organizations for quality measure development, so as to avoid market concentration.

Quality reporting burdens are real and drive administrative activity. When | was an internal medicine resident, one of
my colleagues was already planning their retirement by the second year of our three year residency.

2. The important role of small providers in the health care system
Many patients frequently seek care at large health systems, often for tertiary or quaternary care. | myself have trained
in and recognize the value that many large health systems have in offering highly trained and specialized care.

To better illustrate the challenges of large health systems, | have included some statistics to illustrate their scale:

1. Mayo Clinic Jacksonville: 400 acre campus for outpatient and inpatient care, soon to undergo
an expansion including a 179,000 square foot hotel.**

2. Mayo Clinic Rochester: “The five-block downtown Mayo campus is easily walkable, even in
the winter, thanks to Mayo's extensive subway and skyway system.”®

3. Massachusetts General Hospital Yawkey Outpatient Center: 380,000 square feet'® (does not
include the larger hospital)

4. University of Minnesota Medical Center: 1,700 beds*’
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The medical school at which | trained at occupies several blocks of downtown Chicago, see the following map:
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Figure 2: Map of Northwestern Medicine Downtown Chicago Campus®

What does this mean for consumers? Walking one quarter of a mile on the street between buildings and navigating a
23 story clinic building to make it to an appointment is neither convenient nor easy. Half of Medicare-Medicaid
beneficiaries had one impairment in the activities of daily living (e.g. dressing, bathing, etc.),® and many other
populations of patients have significant functional impairments or, more simply, are just not feeling well.

This is not to say that large health systems do not have an important place in American health care, as they do. Rather
that small physician groups may be more accessible, more conveniently located (akin to retail chains), and may be
more able to customize clinical care itself and the processes for the delivery of care.

We should work to preserve this choice for patients.
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3. Consolidation within the health system

Consolidation of health care markets is a significant problem for patients, employers, and policymakers. Hospital care
comprises around 31% of annual health spending, with physician care representing another 19%. Researchers note
that over 90% of metropolitan statistical areas representing highly concentrated hospital markets.?°

The harms of hospital consolidation are well-documented, with consolidation leading to higher prices,?* borne by
patients as higher cost-sharing payments and higher health insurance premiums.?>%3 Patients also experience other
losses: a lack of quality gains from hospital mergers and — unsurprisingly — decrements in patient experience.?* Higher
health care costs also hurt workers, as rising costs for health benefits can suppress wages or be transferred to workers
in the form of higher premiums and cost sharing.?

To add insult to the injury, 58% of hospitals are tax-exempt institutions, an exemption conservative estimated at $27.6
billion.?® Many have large boards driving weak oversight, with some noting challenges with spending and
accountability at IRS-designated charitable institutions in highly concentrated markets with UPMC operating a
corporate jet for executives and business development as far back as 2008,%” while Atrium health noted 380 flights on
private jets from 2008 — 2012 for executives and 29 flights on private jets for its health system CEO.?8 Still, the others
note that the Mayo Clinic decorated its lobby with 13 Dale Chihuly glass sculptures weighing 6,000 pounds and
comprised of 1,375 pieces of glass.?®

It is in this environment that policymakers rightly express concern about market concentration, noting that hospitals
have successfully lobbied to prevent physician-owned and -operated enterprises from competing with them, through
the ban on physician-owned hospitals and Stark Law, which functionally prohibits physician ownership and operations
of integrated care delivery in a small business setting.*® Repealing the ban on physician-owned hospitals has the
potential to expand access,®! lower costs, and improve quality.®

Consolidation is a vexing problem, with Congress’ foot historically — accidentally — on the accelerator. The lack of
site neutral payment — wherein payers pay the same amount for a service regardless of where it is performed — has
also driven clinic — hospital consolidation. The nonpartisan Committee for a Responsible Federal Budget estimated
that full implementation of site neutral payment would save Medicare $217 to $279 billion over the next decade,®
noting that full implementation of site neutral payment would eliminate payment policy arbitrage as a rationale for
hospitals’ purchase of clinics.
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4. Conclusions: together we can fix these problems

Health policy is at a turning point — government intervention to solve problems begets more government intervention.
Increasing regulatory barriers and administrative complexity raise barriers to entry, crushing small businesses and
raising the cost of services for purchasers. In order to preserve the vital role for small practices, policymakers should
direct CMS to cap the number of quality metrics and create a quality metric lifecycle, with onboarding, off-ramps,
and routine metric performance evaluation. CMS should be required to contract with a minimum of 3 measurement
development organizations, and create a direct channel for bottom up innovation from practicing physicians. Finally,
policymakers should expand access and lower costs by repealing the ban on physician-owned hospitals, considering
reforms to Stark Law, and implement site neutral payment.



