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On behalf of the Vera Institute of Justice, | am honored to submit written testimony and offer
remarks at this important hearing on sentencing reform. We commend Chair Nadler and
Subcommittee Chair Jackson Lee for opening up this long overdue conversation.

The Vera Institute is a 60 year-old organization that delivers data, evidence, and solutions to
fight mass incarceration and transform the criminal legal and immigration systems until they
are fair for all. | have worked for over 25 years—as a lawyer for prisoners’ rights, the director of
several reentry programs, and as special counsel for criminal justice initiatives to the current
governor of New York—on efforts to stem the effects of our country’s addiction to punishment.

Sentencing’s role in the rise of mass incarceration

This hearing notes the 50 anniversary of the “War on Drugs,” a war whose damage since the
1970s has decimated communities and families and done little to deliver either public safety or
health.! But 1970 marks another important data point as well. It is the start as we know it of
mass incarceration, excessive punishment, and extreme sentences. In 1970, the U.S.
incarcerated at the same rate as most other countries.? However, with the advent of “tough on
crime” rhetoric, “truth in sentencing” laws, and sentencing enhancements, from the 1970s
through the 1990s, our nation did more than wage a war on drugs—we indulged our thirst for
perpetual punishment, particularly on Black people who were routinely considered beyond
rehabilitation and in need of control.? This is not hyperbole. The public record of sentencing
enhancements in this period is littered with racialized references to the “superpredator,” “inner
city,” and “drug user.” In the media’s coverage of crime and public safety, Blackness became
synonymous with criminality, drug use, and violence.? The result? Today we have a jail and
prison system that incarcerates over 2 million people,®> we lead the world in incarceration, and
we have as many people—over 200,000, to be exact—serving life sentences as we had total in
prison in 1970.% The impact of this punitive approach did not land equally across our citizenry.
Black and Latinx people comprise about 32 percent of our country’s population yet make up 56
percent of the prison population.’

Once someone has been convicted of a crime, the U.S. criminal legal system acts as if a switch
were flipped. Notions about the importance of liberty, proportionality, restraint, and human



capacity to change go out the window, and no punishment is too harsh. After all, “You do the
crime, you do the time, right?”

That approach has led to the dubious distinction of the U.S. having the highest average rate of
incarceration in the world compared to other countries.? If we incarcerated at the same rate as
the rest of the world, we would have one-sixth of the people we do in jail and prison—about
360,000, instead of the pre-pandemic census of 2.2 million.® We got to this place because we
reflexively sentence nearly everyone convicted of a felony to incarceration. In the state courts,
over 70 percent of people convicted of felonies are sentenced to time in jail or prison, while in
the federal system, 89 percent of felonies result in an incarcerative sentence.® By contrast,
Finland and Germany send 3 percent and 5 percent of people convicted of a felony to jail or
prison, respectively, and, across Europe, felony convictions result in incarceration on average
only 20 percent of the time.'! It is not that people in other countries do not engage in violent or
harmful behavior or are not convicted of crimes—they do and they are. The difference is how
the system responds. In stark contrast to the U.S. criminal legal system, in Europe the default,
even after a felony conviction, is a community-based sanction.

Traditional justifications for harsh punishment are not supported by evidence

To begin to restrain our use of incarceration, we have to reexamine the foundational rationales
for sentencing against the evidence and our assumptions about what sentencing should
accomplish. Since the inception of the U.S. criminal legal system, two of the primary
justifications for sentencing have been deterrence and retribution.'? Deterrence theory
assumes that harsh sentences meted out to people convicted of a crime keeps society safe
overall by influencing others to think twice before engaging in unlawful behavior.!® This
justification was part of the rationale in the 1980s and 1990s behind expanding mandatory
minimums and predicate sentencing—both designed to lengthen incarcerative sentences.'*
Retribution, or “just deserts,” is premised on the notion that punishment supposedly restores
the moral balance that is disrupted by a criminal act, and delivers some semblance of
satisfaction and resolution to the victim harmed by that crime.*>

Until recently, the validity of those theories remained unquestioned and deterrence and
retribution were time and again trotted out as justification for the laws, policies, and practices
that delivered mass incarceration.

Politics aside, what does the evidence prove when it comes to harsh punishment and long
incarcerative sentences? First, severe sentences do not deter crime. This may seem
counterintuitive, but study after study shows that people do not change their unlawful behavior
based on the future possibility of facing a harsh sentence.!® First, people typically do not know
the legal sentence or punishment for a particular crime—even as legislatures pass sentencing



laws, the public’s awareness of them is slim.!” Second, most people decide to desist from crime
not because they fear a specific sanction but because of non-legal considerations, such as a
moral worldview that a particular behavior is prohibited, breaks the social code, or their own
fear of social censure.'® One influential meta-analysis of studies on deterrence concludes, “[I]t
is clear that lengthy prison sentences cannot be justified on a deterrence-based, crime-
prevention basis.”*° If there is any deterrence effect to be had in the state’s response to crime,
the research shows the certainty and swiftness of being caught influences behavior far more
than the sanction that follows.2°

As for retribution? Pushing for long sentences as “justice” for a victim presupposes a zero sum
game—that someone’s pain as a survivor of a crime cannot be honored unless the responsible
party is severely punished by losing their freedom.2! Crime survivors, however, by a margin of
three to one, do not default to incarceration as the preferred response.?? Polling shows they
prefer holding people accountable through measures like rehabilitative programming, mental
health treatment, drug treatment, community supervision, or community service.? Again, this
may seem counterintuitive, but it lies in the fact that incarcerative sentences are reactive, not
proactive, and the use of jail or prison serves little value beyond excommunication. The
majority of survivors of crime in the U.S. are people who are intimately familiar with the
criminal legal system—they themselves have been defendants in it, or have seen its impact on
family, friends, and neighbors—and they know how violent and damaging incarceration can be
and how little rehabilitation occurs behind bars.?*

Three foundational principles to approach sentencing decisions

At Vera, we have extensively studied the literature, research, and evidence about sentencing
reform, and are piloting new approaches in some of our initiatives, such as our work with
reform-minded prosecutors to offer alternatives to incarceration even in serious felony cases.?®
In our view, to be successful in ending mass incarceration and delivering public safety, any
effort at sentencing reform must offer a new set of guiding principles and a new framework for
fashioning a fair, accountable, and just sentence after conviction. At its core, a sentence must
promote racial justice, create real safety, and indeed repair the harm caused by the unlawful
behavior.

We recommend that legislatures answer the following three questions to galvanize sentencing
reform efforts:

1. How can this sentence advance racial justice?

While the 1970s formally marked the beginning of mass incarceration as we know it in this
country, the criminal legal system has targeted and subjugated Black people for generations



before—from slave patrols that controlled every aspect of enslaved people’s lives, to the
exception in the Thirteenth Amendment that abolished slavery except as punishment for a
crime, and the Reconstruction-era Black Codes that criminalized Black people’s freedom,
mobility, and political and economic power.2® The racialized panic of the “law and order” era of
the 1970s, and even today, is a continuation of the criminalization of Blackness and a direct
legacy of slavery.

When undertaking reform, jurisdictions cannot look away from that history and must assume
racial biases will continue to impact every part of the criminal legal system, including
sentencing, and that court system actors will act in ways, conscious or not, that punish Black
people more harshly than others. Given that fraught legacy and the racial implications of the
sentencing decision, a conviction alone cannot be the bright line behind which freedom
disappears.?’ In other words, in order to redress racial disparities, the vast majority of
convictions, including for felonies, should not carry an incarcerative sentence or one that
unduly takes away a person’s freedom.

2. How can this sentence produce actual safety?

The most important priority for many victims and survivors of crime is that the party who
committed the harm never engages in that behavior again, either towards the harmed party or
anyone else.?® Community-based programs that focus on rehabilitation and addressing the
harmful behavior, even for people who have been charged with violent crimes, have been
shown to reduce future unlawful conduct.?® Indeed, many of the most important rehabilitative
programming innovations of the last 30 years, including cognitive behavioral programming,
were pioneered in the community.3°

A 2019 meta-analysis of 35 U.S. community-based restorative justice programs found that
participants were 41.5 percent less likely to be rearrested than people who were prosecuted
and sentenced through the traditional criminal legal process.3! Another meta-analysis from
2013 of 10 programs in Australia, the United Kingdom, and the U.S. found that using face-to-
face restorative justice conferencing as an alternative to regular court processing resulted in
less reoffending among program participants compared to people who went through the
traditional criminal legal process.3? Perhaps surprisingly, these positive outcomes from
community-based restorative programs were especially pronounced for people who committed
serious and repeat offenses.33

3. How does this sentence repair harm?

Giving people who commit crimes the opportunity to acknowledge and repair the harm they
caused can bring healing to victims and rehabilitate the person who harmed them in a way that



serving a jail or prison sentence cannot. The state’s fallback option for addressing a violent
crime—prosecuting and punishing a person with lengthy incarceration—does not specifically
address a survivor’s trauma. Again, polling of crime victims and survivors reflect the
dissatisfaction they feel with the traditional criminal legal process—three in four victims
surveyed said that they received no help from the criminal legal system, and only eight percent
of violent crime survivors received assistance from a victims services organization.3* Even in the
domestic violence context, where resources have been invested in recent years to support
survivors of intimate partner violence, a 2019 survey found that only 26 percent received
help.3> By contrast, a study of crime survivors who experienced a reparative experience, such as
face-to-face conferencing with the person who harmed them as part of a restorative justice
process, reported feeling more satisfied at the end of the process than people who participated
in traditional court processing and sentencing.3®

When repair is an operative principle in sentencing, the question for each proven offense would
not be how many months or years of incarceration are needed to right the moral wrong, but
what processes and actions—such as listening, apologies, restitution, and service—are needed
to help repair the harm to the specific victim, if there is one, and to help the person who
committed harm grow and change so that they are less likely to harm others in the future.?’ In
contrast to an incarcerative sentence, essentially a “time out” from society, a reparative
criminal sentence requires the person convicted to engage in work to address the harm caused
to others. This reinvention is hard work—requiring more action and effort from the person
sentenced than is required by simple punishment or retribution. It also has better outcomes.3®

Putting these principles into practice through seven legislative reforms

How does the criminal legal system operationalize racial justice, public safety, and repair?
Below are seven discrete areas of legislation that will significantly reduce racial disparities by
promoting more freedom over confinement, advance safety by moving people out of prison
who do not “need” to be there for safety, and build community-based sanctions, which are in
the long term better investments for public safety by keeping people together with their
families and communities as they engage in repair. These seven legislative recommendations
represent a paradigm shift, most certainly, but are already in the political discourse:

1. Remove prior conviction enhancements. The federal sentencing guidelines increase a
person’s sentence by their prior criminal history, and nearly every state has some version of
a prior record sentencing enhancement on the books, such as mandatory sentences for
second- or third-time felony convictions, “habitual offender” sentences. or California’s
infamous “three strikes” law.3° The justification to remove prior conviction enhancements is
that they are based heavily on deterrence theory, which, as discussed above, is ineffective



4.

and does not enhance public safety. Beyond the inefficacy of prior conviction enhancement
laws, they drive racial disparities by compounding the impact of discriminatory arrest and
conviction practices that have disproportionately impacted Black people who are more
likely to be arrested, prosecuted, and sentenced than their white counterparts for the same
behavior.*® We propose that sentences at the time of conviction are fashioned only based
on the instant behavior and charges, not on past actions for which a person has already
faced sanction and punishment.

Cap maximum sentences at 20 years. The Sentencing Project, which has focused on the
U.S.’s outsized and racially discriminatory sentencing system for more than three decades,
in 2019 launched a campaign to have a backstop to the sentencing system—a term of years
beyond which no sentence can go.** They propose a maximum of 20 years of incarceration
for the most serious of crimes, including convictions that carry life sentences or life without
parole, such as murder.*? Within 20 years, these incarcerative sentences will have served
whatever safety, retributive, or separation purpose they offer, and, in the rare instance that
a person continues to pose a safety threat after serving that sentence, an expert review
board can review the release decision and order civil commitment if such a threat is
confirmed.*® We agree with their proposal and promote it as well.

Earn good time of one day off a sentence per day of reparative behavior. The vast majority
of states and, to a lesser extent, the federal government, have long recognized the power of
giving incarcerated people the ability to earn time off their sentences for positive behavior
while incarcerated.* Known as “good time,” the scheme offers people some agency,
however limited, in determining when they will go home by rewarding efforts to follow
institutional rules and participate in required programming with less time behind bars.*> We
support a good time proposal of a day for a day so that, if a person maintains a positive
disciplinary and programming record, they can earn as much as half the time off their
incarcerative sentence.

Abolish mandatory minimums. Several states and the federal government require a judge to
order a set, minimum period of incarceration if a person is convicted of certain crimes,
including many drug crimes and other nonviolent offenses, in addition to more typically
violent crimes.*® Mandatory minimums limit judicial discretion to consider a person’s
individual circumstances and promote repair. We support eliminating them entirely so that
prosecutors and judges must approach each case individually, consider a community-based
sanction, and, if jail or prison is appropriate, wrestle with the length of incarceration to be
imposed.*’



5. Allow community-based sanctions on any conviction, regardless of severity. Alternative to
incarceration programs—known as ATIs—are community-based sanctions that a person
may participate in instead of a jail or prison sentence. These programs have repeatedly
been shown to be as effective, if not more, than incarceration in promoting behavior
change and reducing future offending behavior.*® However, mandatory minimum laws and
prosecutorial and judicial aversion to offering ATls limit the potential of these programs,
and many ATls themselves bar people from participating if it is their second offense or if
they are facing charges involving violence.*® We support legislation that requires the courts
to consider alternatives to incarceration as a sanction for all convictions, regardless of
severity, based on the individual circumstances of that case.

6. Institute “second look” resentencing at 10 years. “Second look” laws would allow courts to
reexamine a sentence after a person has served a significant period of time in prison—to
determine if the sentence still serves the interests of justice and promotes public safety.>®
Our recommendation is that a “second look” be required for all cases at the 10-year mark in
a prison sentence.

7. Incorporate racial impact assessments. Legislatures often conduct fiscal impact assessments
or consider other public policy implications when making new law. When engaging in
sentencing law reform, they should be required to conduct racial impact assessments (or
racial impact statements) to evaluate the cost in racial disparities of the proposed criminal
justice legislation, just as fiscal impact assessments measure their cost in dollars.>! We
support requiring these statements to publicize and acknowledge that most legislation that
creates new crimes, or makes sentences harsher, likely will exacerbate racial disparities.
Legislatures should be forced to see this data and determine whether to change course in
light of it.>?

Vera is conducting an analysis, still in progress, that estimates the impact of these seven
legislative reforms on the U.S. Bureau of Prisons population in 2016 if the federal government
had implemented them ten years earlier, in 2006. Our initial findings suggest that the federal
prison population would have been 80 percent less as a result. We intend to publish these
results in a report to be released later this year.

Sentencing reform will support, not undermine, public safety

We recognize that legislatures across the country are in a difficult moment to move criminal
justice reform that will result in fewer people behind bars. Urging these reforms now, when
homicide rates across the country last year increased on average by 30 percent over the



previous year, and when gun violence has also increased, may seem challenging to lawmakers
who may reflexively think that this is time to be “tough on crime.”>3

This is an opportunity to learn from recent history and make investments in long-term public
safety, not short-term responses driven by politics and fearmongering that will perpetuate the
status quo. As noted above, increasing jail and prison sentences is a poor crime deterrence
strategy. Instead, it is the swiftness and certainty of responding to crime that has a greater a
deterrent effect on behavior. In a moment when clearance rates of solving serious crimes,
especially homicides and gun assaults, are at a serious low in many cities, the best immediate
response is to reassign police officers to investigate these cases within the first 48 hours.>* In
addition to improving crime clearance rates, jurisdictions should also invest heavily in proven
solutions to gun violence, such as violence interruption, hospital based interventions, and
focused deterrence.>> On average, the U.S. spends $352 per capita on policing.”® Jurisdictions
that have invested heavily in gun violence prevention—like Massachusetts and New York—have
spent on average only $1-52 per capita on these efforts and seen gun homicide declines of 16
to 30 percent.”” And the best crime prevention solution of all? To invest in the services,
resources, and supports that help communities to flourish and thrive, especially after the
devastation of the pandemic.>®
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