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January 18, 2022

The Honorable David Cicilline
Chairman
Antitrust, Commercial and Administrative Law
Subcommittee of the
House Judiciary Committee
U.S. House of Representatives
2138 Rayburn House Office Building
Washington, DC 20515

The Honorable Ken Buck
Ranking Member
Antitrust, Commercial and Administrative Law
Subcommittee of the
House Judiciary Committee
U.S. House of Representatives
2138 Rayburn House Office Building
Washington, DC 20515

Dear Chairman Cicilline and Ranking Member Buck:
Thank you for holding a hearing on “Reviving Competition, Part 5: Addressing the Effects of
Economic Concentration on America’s Food Supply.” The National Association of Convenience Stores
(NACS) and its members have strong concerns about the state of competition policy and appreciate the
opportunity to raise some of these issues with you.
NACS is an international trade association representing the convenience industry with more than
1,500 retail and another 1,500 supplier companies as members, the majority of whom are based in the United
States. The industry employed about 2.34 million workers and generated more than $548.2 billion in total
sales in 2020, representing nearly 3 percent of U.S. gross domestic product. The industry processes more
than 160 million transactions every single day. That means about half of the U.S. population visits our
members on a daily basis. In fact, ninety-three percent of Americans live within 10 minutes of one of our
locations. The average time a customer spends in one of our stores is about three and one-half minutes and
the industry is focused on ensuring that the customer’s needs are met as efficiently as possible – saving them
time and money.
More than 60 percent of the 150,000 convenience stores in the United States are single store
operators. These are very small businesses, but they compete with a range of businesses in other retail
channels for sales including grocery stores, restaurants, drug stores, big box stores and more. The success
of these small, entrepreneurial businesses is a central pillar of the success of the American free-market
system – and depends upon the proper functioning and enforcement of laws ensuring robust competition.
While most of the industry is made up of small businesses, there are a number of large national and
regional businesses in the convenience industry that have the need and ability to purchase large volumes of
product just like some of the larger grocery and big box chain stores.
Regardless of size and purchasing power, however, the convenience industry suffers from price
discrimination imposed by some of its major suppliers. We would like to provide you with some background
on what is happening, why it raises serious antitrust concerns, and why it adds to supply chain disruptions.1
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I would note that this letter will not spend time addressing the antitrust problems created by the actions of the
major credit card networks and banks that exact swipe fees from the convenience industry – and, indeed, all

Price and Product Discrimination Among Retail Channels
For many years, manufacturers and suppliers of a number of goods have separated retailers who sell
their products into different channel categories and discriminated among them with respect to both prices
and the availability of certain products (in particular, by not making certain product packaging sizes
available). The companies making and distributing non-alcoholic beverages, sodas, sports drinks, and the
like, have been the most aggressive and consistent at enforcing these distinctions along the lines of retail
channels.
This means that a local convenience store must pay more for a bottle or can of a soda than its
competitor down the street that operates a grocery store or big box store. These price differentials are so
large that convenience stores often pay more to buy these products at wholesale than their competitors sell
them at retail. I have attached to this letter testimony that Tom Collins, President of Luke Family of Brands,
delivered to the Indiana House of Representatives when it was considering legislation to ensure that retailers
in different channels were treated fairly. His testimony demonstrates how pernicious this problem is as he
was able to buy sodas for far less money through a small orchard he owned – even though the orchard bought
a far smaller volume of sodas than his convenience stores. Specifically, his convenience stores bought 20
times as much of the product as his orchard but still paid a price that was 2.3 times higher than the orchard.
And, when he tried to use the orchard to purchase product for his store in order to get a better price,
he was met with threats that his supply of product would be cut-off entirely unless he stopped doing that.
Tom’s story may be surprising and shocking to you. It was to us - the first time we heard it. But, we have
heard similar stories from convenience retailers in every region of the country. They routinely must pay
higher prices for sodas and sports drinks even compared to retailers in other channels that purchase smaller
volumes of those products. When they try to find workarounds (including by getting their supply of sodas
from a local club or warehouse store), they are met with aggressive objections from the soda manufacturers
and suppliers including cease-and-desist letters and threats to entirely cut-off supplies of product.
The problems do not stop with pricing. Convenience retailers also report to us that there are many
sizes of soda, sports drink, iced tea and other products that manufacturers and suppliers simply refuse to sell
them. That is true even though the same sizes of those products are sold by the same manufacturers and
suppliers to grocers and others that compete with convenience stores. This problem was summarized well
by Alex Olympidis of Family Express Corp in testimony he provided to the Federal Trade Commission last
summer. That testimony can be viewed here.
It should be noted that these problems stem from the practices of manufacturers and suppliers – not
retailers. Retailers should try to obtain the best products at the best prices they can. That helps them compete
and allows them to pass along those benefits to their customers. But, manufacturers and suppliers should
comply with the antitrust laws in dealing with competitors. In this situation, that means that those
manufacturers and suppliers should not make arbitrary distinctions based on retail “channel” and should not
provide pricing or product advantages that are not related to differential costs or legitimate business
considerations such as purchase volume. Unfortunately, as described below, the law is being ignored on a
routine basis today.

merchant verticals. Those problems are profound and result in costs of nearly $100 billion per year. Given the
routine price-fixing and other anticompetitive practices that are hallmarks of the swipe fee system, we will
separately address those issues with the Committee.

Negative Effects of Price/Product Discrimination
Price discrimination against the convenience channel hurts competition in the market and hurts
consumers in a number of ways. For example, convenience store customers pay more for their beverages
than they otherwise would due to this behavior. This has a particularly negative effect on consumers in
underserved communities – both rural and urban. In many of these communities, convenience stores are a
primary source of food and beverages for residents because those communities have few (if any) grocery
stores. Convenience stores fill this gap but, due to price discrimination among channels, they cannot do so
at the same price points that are available through other retail channels.
It should be noted, however, that price discrimination also causes customers of other retail channels
to pay more for their beverages. If convenience stores were able to obtain beverages at comparable price
points to their competitors in other channels, that would increase price competition across all of retail and
keep margins – and consumer prices – lower. But, because other channels do not have that element of price
competition from the convenience channel, they are able to charge higher prices and increase their own
margins without concern about losing customers to the convenience channel.
These impacts demonstrate the value of price competition that runs through the U.S. economy.
Because price discrimination undermines that competition, it is destructive of the foundations of the
competitive market system and results in overall higher prices. Retailers, consumers, and the economy
overall would be aided by ending discrimination and instead letting more retail businesses compete for
customers on a level playing field.
It should also be noted that discrimination among the products offered contributes to supply chain
problems and sporadic shortages. The distinctions among product sizes based on retail channel make
products less fungible across the country and mean that relatively small disturbances in one part of the supply
chain can quickly lead to shortages – even if those shortages only relate to certain sizes of a product that is
otherwise freely available. Those artificial shortages can add to consumer frustration and lead to higher
prices.
Legal Restrictions on Price Discrimination Should Prevent These Practices
On its face, the law looks clear that soda companies should not be able to discriminate against the
convenience channel on price. The Robinson-Patman Act, 15 U.S.C. §13 et seq, was added as an amendment
to the Clayton Antitrust Act in 1936. It outlaws price discrimination among retailers by suppliers and
prevents the refusal to do business with certain retailers. There should be no question that the RobinsonPatman Act prohibits the price discrimination and refusal to sell certain product sizes that I have described
above. Unfortunately, the difficulty of litigating these cases and the lack of enforcement of the law over
time have led many to ignore the law.
While there are exceptions to the Act’s prohibition on price discrimination due to things like different
distribution costs, none of those factors explain the routine business practice of discriminating among retail
channels on pricing. Many convenience companies are willing to purchase large volumes of beverages and
have them delivered to a central point in order to redistribute the products themselves and save their suppliers
on delivery costs. But, those offers have typically been refused or, even if they occur, they have not made
up for the differences in pricing among channels.
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What is needed at this time is vigorous enforcement of the Robinson-Patman Act. All retail channels
should have to compete and do their best to win business based on price and service. No channel should get
a free pass due to an advantage that is bestowed based on the arbitrary assignment of a “channel” designation
rather than on costs or business fundamentals – regardless of the fact that manufacturers and suppliers may
want that to happen.
We hope the Committee will look into these issues and work with the enforcement agencies to ensure
that channel price discrimination is no longer tolerated. That would send a clear signal to business and help
end that discrimination.

Sincerely,

Doug Kantor
NACS General Counsel
Attachment

