Why the Consumer Welfare
Standard Should Remain the
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the consumer welfare
standard in favor of a
vague and hard-toenforce alternative
that represents an
amalgam of often
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some of which would
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The application of antitrust policy, through which the government seeks
to shape the general rules of competition, has always been contentious.
But for roughly 40 years there has been a consensus that its ultimate goal
should be the welfare of consumers, broadly defined to usually mean
maximizing overall economic growth. A small but growing group of
activists and scholars is now arguing that we should abandon the
consumer welfare standard, adding in a host of new factors for antitrust
policy to address, while also attacking “bigness” per se. They believe
focusing on consumers overlooks other values, including vibrant small
businesses, innovation, privacy, worker interests, and healthy democratic
processes. For them, large companies by their very nature pose a unique
danger to the economy and help form a kind of society they reject. The
consumer welfare standard stands in the way of using antitrust policy to
limit the size of large firms. A careful review, however, shows the
consumer welfare standard is able to handle some of their legitimate
concerns. In the areas where it cannot, other policy tools (e.g., privacy
policy, campaign finance reform, etc.) are more appropriate means of
addressing their concerns. But in other areas, pursuing their goals—
including protecting businesses, especially small firms, against legitimate
competition, and avoiding layoffs—would reduce consumer welfare and
economic growth. In short, there is no legitimate case for abandoning the
consumer welfare standard in favor of a vague and hard-to-enforce
alternative that represents an amalgam of conflicting goals, some of which
would work against progress and the national interest.
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INTRODUCTION
Antitrust policy has undergone many changes since its basic statutes were first passed
around the turn of the 19th century. Enacted in response to a growing number of large
trusts that were attempting to consolidate national markets, half a century later it morphed
into an attack on bigness per se with the government seeking to prevent mergers that
would give companies any sort of market power, breaking up large companies into smaller
units, and forcing firms to share intellectual property with competitors. The attack on
bigness often resulted in great uncertainty as companies wondered how big was too big and
the potential consequences of gaining too much market share—even if it was the result of
offering consumers better products at lower prices.

For the last 40 years
antitrust policy has
enjoyed a broad
consensus that
regulators and courts
should pursue
consumer welfare as
the ultimate goal
when implementing
antitrust law.

For the last 40 years, however, antitrust policy has enjoyed a broad consensus that
regulators and courts should pursue consumer welfare as the ultimate goal when
implementing antitrust law. This turning point was the result of several factors. Perhaps the
most important was the recognition in the 1970s—with the slowdown of the U.S.
economy and the growth of global competition—that past regulatory structures, including
antitrust, needed to be rethought. Under the guidance of economist Alfred Kahn, the
Carter administration launched a major regulatory reform initiative designed to spur
consumer welfare, bringing competition to industries such as railroads, airlines, and
trucking. 1 Another factor was Robert Bork’s 1978 book The Antitrust Paradox: A Policy at
War with Itself, which laid out a clear critique of antitrust policy and provided a consistent
alternative. 2 The election of Ronald Reagan as president in 1980 resulted in the
appointment of administration officials and judges who were sympathetic to Bork’s
arguments. But the turn toward consumer welfare was also motivated by the belief across
the ideological spectrum that antitrust policy had become too subjective and aggressive. By
attacking large companies regardless of any effect on consumer welfare, it had produced too
much uncertainty, deterred firms from innovating and boosting productivity, and harmed
the ability of American companies to compete in global markets.
The consumer welfare standard generally states that overall consumer welfare and
economic efficiency should be the main criterion regulators look to when evaluating a
merger or alleged anticompetitive behavior. The widespread use of this standard did not
quell debate about the specific response to all cases. But it did impose a rough agreement
about the general purpose of the laws and the need to examine the specific economic
impacts of any decision.
Over the past decade, a small but slowly growing group has begun to challenge this
consensus. Proponents of this view make two basic arguments. The first is that a
predominant focus on consumers—and specifically prices—blinds antitrust regulators to
other market impacts that can come about through mergers or other behavior. These
effects include harm to competitors, reduced innovation, fewer jobs as a result of industry
consolidation, reduced market entry, decreases in product quality, and having to hand over
large amounts of personal data. Second, they argue that the existence of large companies by
itself imposes social ills beyond any potential positive effects on specific markets. Large
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firms, they claim, harm local economies by reducing local producers’ market share, increase
income inequality, reduce media diversity, become "too big to fail,” and concentrate
political power into the hands of a fortunate few, thereby undermining democracy. These
arguments resurrect those made by Supreme Court Justice Louis Brandeis in the early part
of the 20th century. 3 For today’s neo-Brandeisians, bigness has become a unifying theory of
all that is wrong with the U.S. economy and society—fight bigness, and we will achieve
long-held progressive goals, including the very goal of reducing the number of big firms.

For today’s neoBrandeisians, bigness
has become a unifying
theory of all that is
wrong with the U.S.
economy and society.
Fight bigness, the
argument goes, and we
will achieve long-held
progressive goals,
including the very goal
of reducing the number
of big firms.

In fact, a principal reason neo-Brandeisians have turned to antitrust as a social policy tool is
their lack of faith in the Democrats controlling both chambers of Congress, including at
least 60 seats in the Senate, anytime soon. Without that control, they believe there is little
chance of enacting policies to address what they see as pressing social challenges, including
workers’ rights, income inequality, better jobs, privacy, more economic localism, and
restraints on corporate political power. However, they have much more faith a Democrat
can win the presidency and that such a Democratic administration could and should try to
enact these and other social and economic policy reforms through antitrust enforcement.
This has led neo-Brandeisians to not only attribute a large array of societal challenges to
bigness—wrongly as it were—but to see tougher antitrust enforcement as an all-purpose
tool to help them attain their version of the good society. Unfortunately for their cause, the
consumer welfare standard, which holds that antitrust policy should be guided by
economic impacts on consumers, stands in their way. 4
These arguments have been opposed by the vast majority of antitrust experts, including
many who believe markets are becoming more concentrated and favor greater use of the
antitrust laws to prevent mergers. These experts argue that the consumer welfare standard,
properly defined, protects all counterparties from an excess of market power. It
incorporates nonprice harms to consumers, such as lower quality, reduced variety, or slower
innovation. It gives regulators the power to look at the effect of monopsony power on
other sellers, including on workers, and allows antitrust agencies to consider the effect of an
action on innovation. They also argue that antitrust policy should remain focused on
market activity and be backed by a clear economic analysis of likely effects. These experts
acknowledge that bigness often brings benefits that offset costs and risks. Larger companies
can more effectively service growing national and international markets, and use efficiencies
of scale and network effects to boost productivity. They also possess the resources needed
to develop and scale up a new product or innovation.
While many supporters of the consumer welfare standard agree on the importance of issues
such as data privacy, income inequality, and the concentration of political power, they
argue that consumer protection regulations, tax policy, campaign reform, and other policy
realms offer more effective and appropriate responses. Using antitrust to deal with these
issues would destroy the progress of the last 40 years, introducing great uncertainty and
likely reducing economic growth, while doing little to address their other concerns.
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Finally, supporters of the current standard point out that in some cases the goals of the new
movement are wrong, particularly protecting both businesses from competition and
workers from layoffs generated by increased efficiencies. Where they would break up big
companies despite proven efficiencies, or where they would dull the effect of legitimate
competition to protect other businesses, especially small businesses, neo-Brandeisian policy
would reduce social welfare and in the longer run hurt the very people it claims to protect.
The purpose of this report is not to argue that antitrust should or should not become more
aggressive over the next decade. Nor is it to opine on the importance of issues such as
income inequality or campaign finance. Rather, it is to argue that antitrust policy should
remain firmly wedded to the consumer welfare standard. Specifically, neither firm size nor
market consolidation should be attacked absent a clear showing of diminution in consumer
welfare or anticompetitive conduct. The report starts with a definition of the consumer
welfare standard, and then describes the main arguments of those advocating its overthrow.
This is followed by a discussion of why those arguments are not convincing enough to
jeopardize a consensus that has served us well for four decades.

DEFINING THE CONSUMER WELFARE STANDARD
The consumer welfare standard is the bedrock of American antitrust law. This is partly
because it offers a fairly objective standard for measuring the effect of potential
anticompetitive behavior. But it is also because the goal of maximizing consumer welfare
and economic efficiency more broadly has a strong claim to public support. While not the
only social or political goal in America, increased living standards make the attainment of
other goals easier.
While the federal government’s 2010 Merger Guidelines do not focus on the consumer
welfare standard per se, they do stress that market power should be avoided because it
harms consumers:
The unifying theme of these Guidelines is that mergers should not be
permitted to create, enhance, or entrench market power or to facilitate its
exercise. For simplicity of exposition, these Guidelines generally refer to all
of these effects as enhancing market power. A merger enhances market
power if it is likely to encourage one or more firms to raise price, reduce
output, diminish innovation, or otherwise harm customers as a result of
diminished competitive constraints or incentives. 5
In other words, the Guidelines stress the importance of maintaining competition because
competitive markets are more likely to benefit consumers. The Guidelines also make it
clear that Congress intended enforcement to interdict competitive threats in their infancy,
and that certainty about the effects of a merger is not required.
Others discuss the goals of competition more specifically. Despite its name, the consumer
welfare standard looks at economic benefits more broadly. Bork himself downplayed the
focus on consumers, instead stressing the importance of maximizing overall public welfare
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and economic efficiency in general. 6 Termed the “total welfare standard,” this is fully
consistent with an opposition to unregulated monopolies that are unlikely to be challenged
by competitors. 7 Traditional monopolies sheltered from competition—real or potential—
reduce output and raise prices. This has two effects. First, it transfers some of the market
benefits from the consumer to the monopolist. Bork was explicitly not concerned with
these transfers because they did not affect total welfare, just its distribution. But he was
deeply concerned with the reduction in output because it lowers overall economic welfare,
as some units for which consumers would willingly pay more than the cost of production
are no longer produced.

However it is defined,
the consumer welfare
standard has delivered
real benefits. It has
given the antitrust
agencies and courts a
fairly objective
standard for making
decisions. Moreover,
these decisions are
amenable to standard
market analysis using
economic principles
and data, inserting
some uniformity
into outcomes.

Under this broader standard, mergers that harm consumers, at least in the short run, might
still be approved when the harm is outweighed by benefits to the overall economy,
including higher productivity. Supporters argue that at least some of the efficiency gains are
passed on to society in the form of higher tax revenues and wages. They also argue that
firms in technologically dynamic industries usually use the additional revenues to invest in
innovation, which they see as eventually benefiting consumers. In fact, the ability to
capture supernormal profits may be a critical incentive for companies to innovate.
Others, however, are more focused on making sure consumers benefit, especially in the
near term. They tend to be troubled by any policy that transfers welfare from consumers to
companies, even when overall welfare increases. University of Pennsylvania professor
Herbert Hovenkamp views the inclusion of producer benefits as an attack on the consumer
welfare standard, comparable to the attack posed by Brandeis. 8 Diana Moss of the
American Antitrust Institute believes economic efficiencies should only count when they
are passed on and thus benefit consumers directly. 9 She would prevent mergers in which all
of the efficiency gains go to companies. And many in this group argue that the Chicago
school analysis has been faulty in many ways and has too much influence on antitrust
policy, leading regulators to be too lax in enforcing standards.
Regardless, what both views of the consumer welfare standard—the broader and longerterm economic efficiency and innovation view and the more narrow consumer welfare
view—have in common is a rejection of the view that antitrust policy should be concerned
with protecting companies from competition and workers from layoffs and other social
goals (e.g., privacy, democracy, etc.).
However it is defined, the consumer welfare standard has delivered real benefits for the
discipline. It has given the antitrust agencies and courts a fairly objective standard for
making decisions. Moreover, these decisions are amenable to standard market analysis
using economic principles and data, thereby inserting some uniformity into outcomes. It
has also freed companies from having to worry that they will become antitrust targets even
if they do not engage in clear anticompetitive behavior such as price fixing or enter into
mergers that violate the government’s rough guidelines regarding market concentration.
Again, this report is not arguing that other issues, such as income inequality and political
influence, are not important. But antitrust’s connection to these and other issues is
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tenuous. Other policies are better suited to handle them. 10 Privacy can be adequately
protected with consumer protection laws and regulations. Job training, tax policy, and
public subsidies can be more effectively focused on income inequality and unemployment.
The Federal Communications Commission can take media diversity into account when it
is reviewing mergers. Campaign finance reform can help improve both political
transparency and democratic processes.

THE ARGUMENTS AGAINST BIGNESS PER SE
It is clear the consumer welfare standard is capable of adequately addressing competition
issues. Whether it does so adequately is a matter of opinion. In a recent publication,
University of Michigan professor of law David Crane asked neo-Brandeisians whether their
dispute was really with the consumer welfare standard or with its implementation,
pointing to the “wide scope for disagreement” over what antitrust actions are needed to
protect competition. 11
One reason for this increased doubt about the ability of the consumer welfare standard to
be an adequate north star for U.S. antitrust policy and enforcement comes from a
concern—for the most part not reflected in the data—that firms have gotten too big and
industries too concentrated. Nonetheless, this concern about bigness has comes from
unexpected places. In 2015, The Wall Street Journal argued that “[a] growing number of
industries in the U.S. are dominated by a shrinking number of companies.”12 The
Economist has run several stories regarding market consolidation, claiming, “Profits are too
high. America needs a dose of competition.” 13 Even reporters who are normally supportive
of competition sometimes mourn the loss of established companies such as Barnes and
Nobel (which itself put many small companies out of business). 14 Most of the increase in
market concentration has ranged from very low levels to low levels. Moreover, the rise of
larger firms in any particular market does not necessarily mean markets are not
competitive. One has to take a detailed look at the specific market in question.
Notwithstanding Crane’s claim and some broad-based concerns about lax merger
enforcement, it seems clear that at least some people object to the consumer welfare
standard itself, regardless of how it is implemented. Much of the neo-Brandeisians’
objections to current practice and its reliance on the consumer welfare standard seem to be
about bigness per se. There is a strong feeling that mergers should be challenged and large
firms broken up even when companies have done nothing wrong and there is no clear
harm to other market participants. A good example of this comes from Lina Khan of the
Open Markets Institute:
Focusing antitrust exclusively on consumer welfare is a mistake. For one, it
betrays legislative intent, which makes clear that Congress passed antitrust
laws to safeguard against excessive concentrations of economic power. This
vision promotes a variety of aims, including the preservation of open
markets, the protection of producers and consumers from monopoly abuse,
and the dispersion of political and economic control. Secondly, focusing on
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consumer welfare disregards the host of other ways that excessive
concentration can harm us—enabling firms to squeeze suppliers and
producers, endangering system stability (for instance, by allowing
companies to become too big to fail), or undermining media diversity, to
name a few. 15
Marshall Steinbaum of the Roosevelt Institute is direct in his critique: "The consumer
welfare standard is an outdated holdover from a discredited economic theory.” 16 He and
others in this camp would replace the consumer welfare standard with a “competitive
market standard.” 17 Similarly, Tim Wu of the Columbia Law School would replace the
standard with a tighter focus on the protection of competition. 18 Lina Kahn agrees,
stating, “Rather than focus on consumer welfare, or any metric, antitrust needs to focus
on competition.” 19
This is not in fact a semantic difference, but rather an intentional use of a term that has
widespread public support to fundamentally reorient U.S. antitrust doctrine and practice.
For when the neo-Brandeisians say the focus should be on competition, what they really
mean is most, if not all, markets should have very low concentration ratios, even when
productivity and innovation are maximized with higher ratios.
To understand this attempt to rebrand antitrust around competition, it is important to
understand the history of this movement. According to Barry Lynn, a main proponent and
executive director of the Open Markets Institute, the main focus of early antimonopoly law
was to inject checks and balances into the economy, largely by protecting the rights of the
citizen in their capacity as a producer, not a consumer. 20 Carl Bogus of Roger Williams
University claims that checking the adverse social and political consequences of
concentrations of political power was a clear strand of early antitrust law. 21 For example,
the Federal Trade Commission Act forbade “unfair methods of competition in or affecting
commerce,” providing the government with a subjective standard it could use even when
corporate action did not technically violate the Sherman Antitrust Act or Clayton Act. 22
Professor Bogus claims that Congress wanted to protect small businesses even though doing
so would result in higher prices and lower output. 23
These views were strongly backed by Louis Brandeis. He believed bigness itself was the
problem. As the economic historian Thomas K. McGraw wrote, “Early in his career,
Brandeis decided that big business could become big only through illegitimate means. By
his frequent references to the ‘curse of bigness,’ he meant that bigness itself was the mark of
Cain, a sign of prior sinning.” 24 Moreover, large companies would inevitably use their
market power not only to raise prices but to acquire social and political power they could
in turn use to entrench their hold over the market.
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In the face of these dangers, Brandeis argued that temporary economic gains were a
fool’s bargain:
Americans should be under no illusions as to the value or effect of pricecutting. It has been the most potent weapon of monopoly—a means of
killing the small rival to which the great trusts have resorted most
frequently. It is so simple, so effective. Far-seeing organized capital secures
by this means the co-operation of the short-sighted unorganized consumer
to his own undoing. Thoughtless or weak, he yields to the temptation of
trifling immediate gain, and, selling his birthright for a mess of pottage,
becomes himself an instrument of monopoly. 25
In fact, Brandeis was the intellectual leader of a movement to protect small well-to-do local
elite businessmen at the expense of workers and consumers, which was opposed by
consumer groups and organized labor. From the passage of the Sherman Antitrust Act in
1890 until the 1930s, the champions of this approach to antitrust policy were chiefly local
merchants, bankers, and other small business owners threatened by competition from large
enterprises. Imagine Mr. Potter in Frank Capra’s It’s a Wonderful Life protecting himself
not from the Bailey Brothers Building and Loan, but from Chase Manhattan Bank.
This gets to the real meaning of what a competitive market standard is. For many of
today’s neo-Brandeisians, the goal is a radical reconstruction of American society, with
most industries comprising thousands of small and mid-sized, independently owned
businesses, with the remaining few industries, where scale was absolutely necessary, made
up of heavily regulated monopolies or oligopolies. Blocking this social engineering vision is
the consumer welfare standard.
While this radical deconcentration of industry and a return to an economy of vastly greater
numbers of small-scale producers is their ultimate goal, neo-Brandeisians tend to focus
their criticism of bigness on the threat to competitor firms and worker interests from
monopsony power; the threat to innovation and privacy from monopoly; and the threat to
small firms, jobs, income distribution, and democracy from bigness itself.
This report argues that the consumer welfare standard is flexible enough to incorporate
many of their concerns. For other concerns, such as privacy and income inequality, policies
other than antitrust are best suited to deal with them. But many of their concerns, such as
with protecting business from competition and workers from productivity-induced job
loss, are concerns that if followed, reduce rather than increase societal welfare. Challenges
to incumbents indicate competition is working. Mergers that enable higher productivity
lead to higher living standards. Therefore, stopping efficiency-enhancing mergers is not the
solution; better help for dislocated workers is. 26
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THE CONSUMER WELFARE STANDARD HAS THE ABILITY TO INCORPORATE
BROADER MARKET HARMS
Over the past 40 years, the consumer welfare standard has evolved to handle new
developments such as the Internet, international competition, and global supply chains.
Although it continues to evolve, in its current form it can handle many of the objections
posed by neo-Brandeisians.

Over the past 40
years, the consumer
welfare standard has
evolved to handle new
developments such as
the Internet,
international
competition, and
global supply chains.
Although it continues
to evolve, in its
current form it can
handle many of the
objections posed by
neo-Brandeisians.

Long-term Price Increases
One claim made by neo-Brandeisians is that antitrust enforcement has been too lax and
concentration ratios have gone up, thus leading to higher prices. They believe this is at least
partly because the consumer welfare standard concentrates too much on short-term price
increases and quality cuts instead of looking at concentration ratios and market structure.
Because they think higher concentration ratios inevitably lead to less competition, the
failure to preempt concentration early only means regulators will be stuck playing catch up
once large firms have established themselves and weakened the competition. This is
especially pertinent for merger reviews, as regulators cannot easily undo a merger once they
approve it—short of forcing a breakup.
For example, Lina Khan criticizes the current antitrust approach to Amazon because it
focuses too much on short-term price and output:
Focusing primarily on price and output undermines effective antitrust
enforcement by delaying intervention until market power is being actively
exercised, and largely ignoring whether and how it is being acquired. In
other words, pegging anticompetitive harm to high prices and/or low
output—while disregarding the market structure and competitive process
that give rise to this market power—restricts intervention to the moment
when a company has already acquired sufficient dominance to
distort competition. 27
Inherent in her article is the fear that Amazon will use low prices to drive out competition,
leaving it free to raise prices or otherwise exert market power at some later time. Regulators
concentrating on low prices and higher quality are blind to the longer-term threat.
But the consumer welfare standard allows regulators and courts to focus on long-term
changes. It just requires a sound economic analysis that shows the probability of market
power at some later date. If neo-Brandeisians feel lax antitrust policy today is setting the
stage for monopoly tomorrow, they are really arguing for an application of the consumer
welfare standard that concentrates more on long-term effects. What the standard will not
give them is the structuralist presumption that prevents even moderate levels of
concentration absent any showing of market harm.
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Monopsony Power
A key criticism of the consumer welfare standard is it ignores buyer power—whether of
labor or goods. Marshall Steinbaum et al. have criticized Walmart and other big retailers
for squeezing small suppliers. 28 Others argue that big companies are exerting monopsony
power within labor markets. 29 Carl Bogus, for example, complains that after a merger,
“workers at all levels face a reduction in potential employers.” 30
There are two possibilities here. One is the case in which, because of anticompetitive
behavior or a merger, a company gets monopsony power over a specific market and uses it
to engage in deliberate anticompetitive acts to harm suppliers, including labor. These cases
can create harms even though the company is a buyer rather than a seller. The other is the
general argument that every time a company merges there is one fewer potential buyer or
employer (but not necessarily less demand or fewer jobs). It is clear the consumer welfare
standard covers the former cases, because in reality, “consumer” is just a convenient
substitute for “counterparty.” A report put out by the American Antitrust Institute, which
favors tougher antitrust policy, points out:
“[C]onsumer welfare” does not mean that antitrust protects only
consumers. It protects all buyers, including companies, from seller market
power. Antitrust also protects sellers from being exploited by powerful
buyers and it promotes open markets and entrepreneurial freedom.
Moreover, properly conceived, consumer welfare takes into account not
only effects on price and output, but also product or service quality
and innovation. 31
In a recent article, Herbert Hovenkamp and Carl Shapiro stated: “As we use this term,
applying the ‘consumer welfare’ standard means that a merger is judged to be
anticompetitive if it disrupts the competitive process and harms trading parties on the other
side of the market.” 32
Existing competition policy also applies not just to monopsony, but to anticompetitive
behavior toward suppliers, whether businesses or workers. For example, when a company
takes specific action to limit competition within the labor markets, antitrust laws apply. In
2010, the Department of Justice (DOJ) filed a civil antitrust complaint against six hightech companies that had agreed not to cold call one another’s employees but used other
means to attract workers. 33 A class action suit resulted in a recovery of $415 million. 34
Earlier this year, the Department sued two railroad equipment suppliers for entering into
agreements not to solicit each other’s employees. 35 A joint document by the two leading
antitrust agencies clearly states, “The DOJ will criminally investigate allegations that
employers have agreed among themselves on employee compensation or not to solicit or
hire each other’s employees.” 36 More recently, several national fast-food chains dropped the
practice of using noncompete agreements after being challenged by a group of state
attorneys general. 37
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Innovation
Neo-Brandeisians claim that market concentration impedes innovation—and that the
consumer welfare standard ignores this fact. 38
Regarding the claim that the consumer welfare standard does not adequately take into
account nonprice harms such as reduced product quality and slower innovation, it in fact
does incorporate nonprice harms, including threats to innovation. Specifically, it allows
regulators to focus on the long-term trajectory of value and price, and take innovation
effects directly into consideration. As UC Berkeley professor Carl Shapiro points out, the
consumer welfare standard defines welfare broadly and encompasses nonprice aspects such
as improved product variety and more rapid innovation. 39 This is also clear from the
merger guidelines themselves, which explain that potential effects are put in terms of price
changes “[f]or simplicity of exposition,” and that nonprice terms and conditions that
adversely affect customers also matter, including “reduced product quality, reduced
product variety, reduced service, or diminished innovation.” 40
Moreover, according to Joshua Wright of George Mason University, between 2004 and
2014, the Federal Trade Commission (FTC) challenged 164 mergers, alleging harm to
innovation in 54 of them. 41 For example, former FTC Commission Terrell McSweeny
wrote that in 2014, “The FTC challenged the proposed acquisition of EagleView
Technology by Verisk Analytics…. The FTC closely examined whether likely future
competition between the merging parties would offer customers ever more innovative
products.” 42 More recently, DOJ prevented two potential mergers based on the likely effect
to research and innovation. 43 DOJ guidelines on horizontal mergers explicitly consider
whether a merger is “likely to diminish innovation competition by encouraging the merged
firm to curtail its innovative efforts below the level that would prevail in the absence of
the merger.” 44
Neo-Brandeisians also argue that innovation is maximized by less-concentrated market
structures. In a concentrated market, they argue, companies face less pressure to innovate,
and innovators face higher barriers to entry. Over time, the structure of the market
produces stagnation. Bogus, for example, cites research that shows small businesses are
more inventive than large firms. 45 The Roosevelt Institute claims, “Rather than investing in
research and development (R&D) to generate innovative products, corporations have relied
on lax merger regulation to buy out competitors, or they have employed a litany of anticompetitive practices to prevent them from entering the market in the first place.” 46
The empirical evidence regarding these claims, however, is debatable, and in some cases
simply lacking. For example, more recent studies using better data from the National
Science Foundation show that large firms invest more in R&D activities and enjoy higher
returns on innovation output per dollar invested in R&D. 47
Moreover, these questions regarding innovation and market structure must be looked at
market by market, and the desirability of any particular market change should be judged by
whether it increases innovation or harms consumers. In the process of this investigation, it
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is very important to keep in mind that while bigness in some cases may pose a threat, in
other cases, it is critical to innovation. 48 William Baumol, a leading scholar of innovation
economics, has written: “In markets without too much difficulty of entry, an increase in
concentration in the longer run may not be ascribable to attempts by firms to achieve
monopoly power but, rather, to innovation and the resulting technological changes that
make it efficient for output to be provided by firms that are larger than previously was
the case.” 49

In fact, many studies
have shown innovation
and competition can be
modeled according to
an inverted “U”
relation, with both too
much and too little
competition producing
less innovation.

In fact, many studies have shown innovation and competition can be modeled according to
an inverted “U” relation, with both too much and too little competition producing less
innovation. A study of U.K. manufacturing firms discovered this relationship: Competition
above a certain level reduces the high profits successful innovators earn and are able to
reinvest in their next round of innovation. 50 Others, including F.M. Scherer and Toshihiko
Mukoyoma have found similar patterns. 51 Similarly, in a study of U.S. manufacturing
firms, Aamir Hashmi found that too much competition led to slightly less innovation. 52
Firms need to be able to obtain “Schumpertarian” profits to reinvest in innovation that is
both expensive and uncertain. As Carl Shapiro notes, “Innovation incentives are low if expost competition is so intense that even successful innovators cannot earn profits sufficient
to allow a reasonable risk-adjusted rate of return on their R&D costs.”53
The pharmaceutical industry offers an example of this even as neo-Brandeisians often point
to this industry as an example of the dangers of bigness. The Roosevelt Institute complains
that: “Instead of investing in R&D, many pharmaceutical companies plan their business
models around their ability to purchase smaller firms that have shouldered the burden of
developing new products.” 54 Carl Bogus asks rhetorically: “When, for example, a large
pharmaceutical company buys a small firm that invented a potentially profitable new drug,
should the law care that there will be one less firm in the industry?” 55
The pharmaceutical industry has indeed migrated to a model wherein small companies
often perform initial research and are then purchased by large companies. But there are
good reasons for this. First, having breakthrough research performed by small companies
allows them to be much more focused and lets investors bet on specific therapies or diseases
with the assurance company owners have a high stake in their success. OK, but why allow
big companies to buy them just when the technology looks most promising? Because the
process of testing and marketing a drug is very complicated and time consuming. Federal
laws regarding testing, labeling, and marketing are very detailed and complex, so a large
firm is much more likely to successfully bring a new drug to market. Also, given the
difficulties in performing an initial public offering, investors increasingly look to an
acquisition as a way of cashing out and obtaining the capital to invest in the next company.
Moreover, given the fact that in 2014 domestic pharmaceutical firms devoted 43.8 percent
of their gross value added to research and development, it is hard to argue that
consolidation is hurting innovation. 56
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Finally, the argument that bigness hurts innovation would have more power if the markets
it targets were characterized by low investment and profit-taking. But many of these
companies are investing heavily in R&D. Of the top 10 global R&D spenders, half are
U.S. technology companies (Amazon, #1; Alphabet [Google], #2; Intel, #3, Microsoft, #6,
and Apple, #9). 57 Together, they invested approximately $65 billion in R&D in 2017. Big
Internet platforms, for example, have made large bets on a wide variety of technologies
outside their normal services, including virtual reality, driverless cars, artificial intelligence,
broadband coverage, drones, and cloud services. Regardless of whether these investments
pay off for shareholders, it is hard to argue that society will not benefit greatly.
In summary, irrespective of one’s view on the relationship between firm size and
innovation, the consumer welfare standard enables antitrust officials to effectively consider
the effects on innovation.
Addressing Companies With Free Business Models
Others have claimed that the consumer welfare standard focuses exclusively on prices, and
that this leaves regulators ill-equipped to deal with new business models based on free
services. For example, Internet platforms such as Google and Facebook let people use their
services for free, so because the consumer welfare standard focuses largely on price effects
from unfair competition, it is hard to argue that these and other similar companies are
hurting consumers.
But neo-Brandeisians point to the large market share of such companies. Roosevelt
Institute fellow K. Sabeel Rahman wrote, “Google too is the subject of monopoly concerns
thanks to its dominance in information gathering.”58 Activist David Bollier agrees, “The
problem is that conventional antitrust regulation isn’t really equipped to deal with
information economy platforms, which tend to connect buyer and sellers in more efficient
ways while offering very low prices.” 59
But in fact, conventional antitrust guided by the consumer welfare standard is well
equipped. This is because these companies make most of their money by charging other
companies to place ads in front of their users (an activity in which they face lots of
competition). And antitrust handles this aspect well because it does—or at least should—
define the relevant market as the ad market, not the search or social network market.
Moreover, to the extent any of these Internet companies use their market power in
anticompetitive ways, such as by manipulating organic web searches to disadvantage a rival,
the consumer welfare standard is more than adequate to deal with it. On the user side,
some neo-Brandeisians argue that the focus on prices overlooks potential nonprice effects
that could harm consumers. One of the most frequent objections is to the large amounts of
data users must give up in order to use services such as Google Search or Facebook. 60 This
data can raise obvious privacy concerns. Although the consumer welfare standard handles
nonprice threats, privacy issues are best handled with specific policy regulations, not
general antitrust law.
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We have shown that the consumer welfare standard can and does address many nonprice
harms, specifically including incipient threats to innovation. It is worthwhile mentioning
some of the ways in which Internet platforms create significant value to the economy. A
recent report mentions five:
1. Improving resource use by making it easy for sellers to find buyers.
2. Increasing competition by bringing new buyers and sellers into the market.
3. Reducing transaction costs, including the cost of finding a partner, agreeing on a
transaction, and enforcing the bargain.
4. Reducing asymmetric information between buyers and sellers so that both know
what they are getting.
5. Allowing sellers to circumvent regulatory restrictions and deliver new services to
underserved markets. 61

The main goal of
antitrust is to protect
competitive markets.
It does this fairly well.
It is not equipped to
handle other
important social
issues, such as
inequality, privacy,
and the concentration
of political power
even when market
concentration
worsens them.

By challenging the position of established industries, Internet platforms allow new entities,
including small businesses, to expand both their supply chains and their markets. They also
deliver valuable services to consumers, often for free. Finally, they force large incumbent
firms to innovate in order to remain profitable. Each of these effects enhances competition
rather than diminishing it. It would be a mistake to stifle this innovation because of a fear
of future threats to competition, especially when the consumer welfare standard is capable
of handling those threats whenever they appear. 62

CASES WHERE POLICIES OTHER THAN ANTITRUST ARE MORE EFFECTIVE AND
MORE APPROPRIATE
In many cases, antitrust policy is just not equipped to handle important social policy issues.
The main goal of antitrust is to ensure consumer welfare, including maximizing economic
welfare. It is able to do this fairly well, even if some believe enforcement has been too lax in
the last several decades. However, it is not equipped to handle other important social
issues, such as inequality, privacy, and the concentration of political power, in part because
there are irreconcilable tradeoffs between them. In these and related issues, other policy
tools are much better equipped to handle them.
Privacy
Given the growth of the data economy, a significant amount of attention has focused on
the threat data poses to both competition and privacy. Antitrust attorneys Maurice Stucke
and Allen Grunes argue that the ability to amass large amounts of personally identifiable
data raises entry barriers by favoring market concentration and dominance.63 With respect
to privacy, they make three interrelated arguments. First, they argue that privacy and
competition goals can become intertwined when firms collect large amounts of personal
data. 64 The risk to privacy is therefore higher when this data gives a company more market
power. Second, they believe natural competition will not give consumers the privacy
protections they want because the market advantage given to companies with large
amounts of data will prevent the rise of competitors that might offer consumers greater
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protection. 65 Finally, Stucke and Grunes argue that even though consumers freely give
away large amounts of personal data, policymakers cannot be sure that this reflects their
true preferences unless consumers are fully informed about the costs and benefits of their
actions and the market offers a full range of options to match different preferences. 66
Yet all these and other concerns can be adequately addressed by privacy policy. 67 To begin
with, consumer protection bodies, such as the FTC‘s Bureau of Consumer Protection, the
Consumer Financial Protection Bureau, and attorneys general in the various states and
territories are each empowered to act when companies violate their stated privacy policies.
Public opinion and class action suits can also impose significant penalties on companies
that either misuse or do not adequately protect their customers’ data. And whenever neoBrandeisians believe consumer privacy is not adequately being protected, they can lobby for
stronger and more comprehensive privacy legislation.
Moreover, the possession of large amounts of data also does not confer as much of a
competitive advantage as some people fear. In a recent paper, economists Anja Lambrecht
and Catherine E. Tucker found little evidence that the mere possession of large amounts of
data protects a company from a superior product offering, because data is seldom
inimitable, rare, valuable, or nonsubstitutable. 68 There are several reasons of this:
1. The volume of data is often less important than the algorithms or business
practices that derive value from it.
2. Large amounts of data are often available privately to any party that wants to buy
it. The key constraint is translating the data into a competitive product.
3. Data often has a short shelf life. Any market advantage it provides is temporary.
4. Data is easily transferable and non-rivalrous. Sharing it with one party does not
preclude giving it to others.
Corporate Political Power
Neo-Brandeisians argue that the growth in size of large companies leads to a concentration
of political power that then influences policy both by affecting the outcome of elections
and by influencing existing lawmakers and regulators. Barry Lynn puts it starkly: “On one
side you have Jeff Bezos [head of Amazon] and on the other side you’ve got democracy.” 69
The Roosevelt Institute describes the process:
By creating larger firms and enabling them to generate excess profits,
consolidation increases the number of businesses with the means necessary
to invest in serious lobbying efforts, including the number of firms whose
business models depend on doing so. Rather than attempting to satisfy
broad constituencies of disparate interests, politicians are tempted to cater
to a select few: those who can afford to both amplify their voices and offer
campaign funds in exchange for political favors. 70
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To start with, it does not hold that breaking up a larger firm into two firms will reduce
corporate political power. If anything, their overall lobbying budget as two separate firms
might very well increase. But leaving that aside, it seems logical that a large firm will have
more political influence than a smaller firm, and that it will use that influence to press for
policies in its favor. But the issue is slightly more complicated. First, large firms are not
always on the same side. Companies in different industries, or companies in the same
industry but in different parts of the supply chain, often oppose each other. In this case, the
lawmaker is hit with conflicting pressures. Internet service providers and entertainment
producers are both lobbying hard on net neutrality regulations. But they largely oppose
each other. Internet providers want loose rules that would let them manage their networks
more freely, while “edge providers” want assurances about access and price.

While a large company
probably has more
influence than a small
one, it does not
necessarily have more
influence than a
hundred small
companies. And small
companies vastly
outnumber large ones—
and many are well
organized.

Another good example concerns the steel industry. Steel producers have largely supported
increased tariffs on steel imports, viewing it as an opportunity to raise prices and increase
profits. The automobile industry, which uses steel as an input, opposes them, arguing that
it will drive up costs and harm international competitiveness. In such cases, it is possible for
the two sides to spend a great deal of time and effort to no avail.
While a large company probably has more influence than a small one, it does not
necessarily have more influence than a hundred small companies. And small companies
vastly outnumber large ones—and many are well organized. According to Maplight, most
of the top ten spenders on lobbying from 2008 to 2016 were trade associations, not
individual corporations. The top spenders were the U.S. Chamber of Commerce, the
National Association of Realtors, the U.S. Chamber of Commerce Institute for Legal
Reform, and the Pharmaceutical Research & Manufacturers Association. Only three
corporations—General Electric, Boeing, and AT&T—appeared in the top 10. The rest
were trade or professional associations. 71 Of the top 20 PACs, three represented small
business (National Association of Realtors, National Beer Wholesalers, and Credit Union
National Association) and four others represented unions (Carpenters & Joiners Union,
International Brotherhood of Electrical Workers, Operating Engineers Union, and
National Air Traffic Controllers Association). 72
This is one reason why small businesses as a group benefit from many policy advantages at
the local, state, and national level. Small firms are currently entitled to special preferences
for government contracting, looser regulations, subsidized loans, and lower tax rates. A
main reason both GM and Chrysler needed to declare bankruptcy during the Great
Recession was it provided the only way to adjust their agreements with local dealerships,
which were largely protected by state law. Even today, these laws make it difficult for any
automaker to sell directly to consumers. In their book Big is Beautiful, Robert Atkinson
and Michael Lind described many of the ways in which small businesses as a group tilt the
playing field in their favor, often at the expense of their customers. 73
Finally, it has not been made clear that the main threat to our democracy comes from large
firms per se. 74 The biggest source of the type of campaign spending allowed by the Citizens
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United decision have been rich individuals, not corporations. By the end of September
2016, the top 50 “megadonors” and their relatives gave 37 percent of all the money that
went into super political action committees (PACs). 75
Nonetheless, there are many problems with our political system, and the concentration of
power is undoubtedly one of them. Its biggest effect may be that it produces a stalemate
between vested interests that prevents Congress and the administration from implementing
reasonable compromises to our most pressing problems, not in producing legislation that
clearly benefits one side over another. But, again, antitrust is a poor remedy. A recent paper
by Carl Shapiro begins with the statement that the corrupting power of money in politics is
“perhaps the gravest threat to democracy in America.” 76 But he opposes sacrificing the
consumer welfare standard to deal with it:
Nor can antitrust be the primary policy for dealing with the corruption of
our political system and the excessive political power of large corporations;
that huge problem is better addressed by campaign finance reform, a betterinformed citizenry, stronger protections for voting rights, and far tougher
laws to combat corruption. Trying to use antitrust to solve problems
outside the sphere of competition will not work and could well backfire. 77

WHERE POLICY SHOULD NOT INTERFERE WITH LEGITIMATE COMPETITION
In two main areas, neo-Brandeisians seek to attain goals that would demonstrably reduce
living standards. The harms they complain of, particularly lost jobs from increased
efficiency and reduced market share or even bankruptcy by business competitors, are the
inevitable outcomes of the creative destruction that allows better products, better processes,
and better value to displace the status quo no matter how uncomfortable it may be for
those affected. This process has resulted in steady improvements to living standards.
Sheltering firms and workers from this process, rather than increasing support for workers
negatively affected, would reduce living standards for all Americans.
Protecting Businesses From Competitors
Aside from their concerns about bigness, neo-Brandeisians seem to have a romantic
attachment to small businesses. Carl Bogus, in discussing the 228 companies the United
States Steel Corporation purchased while Woodrow Wilson was president, laments:
Those companies had previously been located in 127 cities and towns. They
had been important not only to the local economies but also to the social
and cultural fabric of their communities. Their top executives …
understood that the prosperity of their companies was tied to the well-being
of their communities, and they often acted as city fathers urging elected
officials to do the right thing. When local firms were ripped from their
roots and headquartered somewhere else, communities were impoverished. 78
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Brandeis shared this belief. He wrote that “[p]ractically every trust created has destroyed
the financial independence of some communities.”79 As Supreme Court Justice William O.
Douglas put it:
[T]here is the effect on the community when independents are swallowed
up by the trusts and entrepreneurs become employees of absentee owners.
Then there is a serious loss in citizenship. Local leadership is diluted. He
who was a leader in the village becomes dependent on outsiders for his
action and policy. Clerks responsible to a superior in a distant place take the
place of resident proprietors beholden to no one. These are the prices which
the nation pays for the almost ceaseless growth in bigness on the part
of industry. 80

The purpose of
antitrust laws, or
economic policy in
general, should not
be to protect
small companies
from legitimate
competition. There is
no reason to favor
small producers over
individual consumers,
especially when the
latter are far more
numerous.

But this sentiment is largely misguided. It is true that the ability to start and own your own
business is foundational to the American ethos. But the purpose of antitrust laws, and
economic policy in general, should not be to protect small companies from legitimate
competition. There is no reason to favor small producers over individual consumers,
especially when the latter are far more numerous. Nor does the decline of some small firms
represent a failure of competition. Rather, the instance of a large firm charging lower prices
or offering a superior product, even if it gains a dominant market position, should be seen
as the result of competition rather than a failure of the competitive process. 81
Some, like Herbert Hovencamp, argue that Congress’s chief concern in writing some of the
original laws was to protect small business “even though the result of such protection
would be lower total output and higher consumer prices.” 82 But others supported antitrust
legislation to ensure fairer competition, not to prevent the inevitable industry consolidation
that industrialization made possible and even required. In 1905, “trust-buster” Teddy
Roosevelt told Congress, “I am in no sense hostile to corporations. This is an age of
combination, and any effort to prevent combination will not only be useless, but in the
end, vicious…” 83
Moreover, society and the economy have changed dramatically since then. The beauty of
those original laws is they allowed antitrust policy to evolve to fit the modern day. If voters
ever want to return to more localized control and lower living standards, it should be the
result of Congressional legislation that reflects the will of the majority, not the regulatory
actions of a few people with an old theory.
Protecting Workers From Layoffs
Neo-Brandeisians frequently claim mergers and increased concentration lead to job loss as
companies get more productive. Some extend this concern by arguing that mergers
resulting in layoffs should be rejected.
For example, Marshall Steinbaum and colleagues bemoan the fact that firms sometimes cut
workers when they merge: “In 2009, pharmaceutical giant Pfizer acquired Wyeth and
announced it would cut 20,000 jobs worldwide; after combining in 2015, Kraft-Heinz
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announced plans to cut 5 percent of its workforce; most recently, rumors swirled about
cuts to Whole Foods’s workforce following its sale to Amazon.” 84
Job losses like these should not be surprising. Considerable research has found that many
mergers allow firms to eliminate redundancies, gain greater economies of scale, and
improve efficiencies. For example, a report by the U.S. Bureau of Labor Statistics noted:
“Mergers are found to have a positive impact upon TFP [total factor productivity] growth,
accounting for 0.36 percentage points of total factor productivity growth between
census years.” 85
Although understandable, the worry about job displacement from higher efficiency (as
opposed to uncompetitive behavior, poor macroeconomic policy, or overregulation)
should not concern us, especially when both unemployment and productivity are so low.
The often-forgotten truth is that in the long run, the quantity of jobs is set by factors such
as demographics and cultural expectations. The quality of the jobs—particularly how
much they pay—is determined by productivity. Inhibiting productivity improvements in
order to save jobs in the short term will lower living standards in the long term. Rather
than limit productivity-enhancing mergers, we should channel our concern over displaced
workers into better income support, training, and reemployment programs 86.

IS MARKET CONCENTRATION HARMING CONSUMERS?
The neo-Brandeisian case is premised on the presumption that market concentration is
both occurring and harming consumers—hence the implication that previous antitrust
enforcement has been too lenient. This opinion is increasingly shared, despite a lack of
evidence for it. The New York Times editorial board declared: “It is increasingly clear that
officials have allowed too many mergers.” 87 Likewise, The Economist has argued that twothirds of economic sectors became more concentrated between 1997 and 2012. 88
But it is not clear that this concentration reflects reality at the place where competition
really matters: when a specific customer tries to purchase a specific product. In an excellent
review of the evidence, Carl Shapiro believes the evidence is at best mixed, pointing to
several reasons. 89 First, the 50-firm ratio used by some analysists, such as the Council of
Economic Advisors, gives little indication about the actual amount of concentration.
Markets can be very competitive with far fewer than 50 firms. Second, the two-digit
industry groupings are too broad, possibly reflecting the movement of successful, efficient
firms into related activities rather than a lack of choice for specific products.
Third, calculating revenue shares within a market is usually done on a national basis, yet
many of the relevant markets are local. In this respect, consider what would happen if a
small town started with four locally owned restaurants. Let us assume two were purchased
by national chains, while a third chain set up a new restaurant. The industry as a whole
would become more consolidated on the national level, but citizens of the town would
enjoy five choices rather than four. This case is instructive. Neo-Brandeisians would lament
the change, claiming the town had lost something valuable in the decline of local control.
But the movement merely reflects the growing role of large firms in the national economy,
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telling us little about either the degree of competition where it matters or broader trends in
market power. 90 Is this a problem? Not if the general shift from local firms to national
firms is the result of national firms providing greater value to their customers, at least from
the perspective of competition policy—which is what antitrust should focus on. 91
Shapiro also points out that data used to compute firm-concentration ratios often does not
include imports, which have risen in importance over the past few years due to economic
growth abroad, declining transportation costs, and trade agreements. 92 He concludes that
the economic data used by studies showing markets have become more concentrated do
demonstrate that larger firms have systematically gained business relative to smaller ones.
While he admits this reflects worrisome increases in concentration in some markets, he
asserts that the data does not allow one to measure concentration in the relevant antitrust
markets. 93 When looking at the actual increases in concentration the data shows, Shapiro’s
conclusion is:
So far as I can determine, the bulk of what has been written in the popular
press simply assumes that an increase in concentration indicates a decline in
competition—even if the resulting level of the four-firm concentration
index is only 30% or 40%, meaning that quite a few firms continue
to compete. 94
This assumption is likely to be false in many cases. The increase in concentration is often
the result of competition in which more productive firms that utilize more investment and
innovation pull away from the crowd. It is also likely because moving from a local economy
to an international one involves economies of scale, but also requires the investment of
more capital. Finally, the growth of Internet companies is clearly driven by the presence of
network effects. 95 All these factors allow larger firms to deliver more value to consumers.
An informed view of whether concentration in a particular market leads to higher prices or
less innovation therefore requires a detailed examination of the market itself.
Elaine Tan, in a study of the share of the economy held by large firms in the United States
from 1931 to 2000, found, “When big business is defined as the largest 200 or 500 nonfinancial corporations, its share of assets was never as high as it was during World War II,
and was declining or stable after the merger wave of the late-1960s.” 96
Even where concentration increased, the data does not necessarily show a decline in
effective competition. In their book Big is Beautiful, Robert Atkinson and Michael Lind
note that from 2002 to 2012, 59 percent of 792 six-digit-level industries saw an increase in
the market share of the four largest firms (the C4 ratio), while the others saw either no
increase or a decrease. Even where there was an increase, most were small changes from
already very low levels:
[T]he C4 ratio for the administrative and support and waste management
and remediation services industry increased 32 percent between 2002 and
2012. But the share held by the largest four firms increased from just 6
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percent to 8 percent, hardly evidence of monopoly power. Likewise, retail
C4 increased by 23 percent, but from just 11 percent to 14 percent. In fact,
the majority of the C4 increases were in industries that were relatively
unconcentrated. Just 16 percent of the industries that saw a rise in the C4
ratio had a C4 ratio higher than 40 percent in 2002, and just 19 percent
had a C8 ratio of more than 50 percent. 97
In addition, if concentration were really increasing to the point where market power was
rampant, one would expect to see significantly higher corporate profits. However, as
Atkinson and Lind show, from 1994 to 2013, profit rates (defined as net income as a share
of total receipts) grew almost three times faster for firms with less than $5 million in
revenue than they did for firms with incomes of more than $50 million. 98 In 2013, net
income as a share of receipts was 7.1 percent for corporations with net receipts of less than
$500,000. For corporations with receipts of $250 million or more, the ratio was just 6.8
percent—hardly evidence of supranormal profits from monopolies. 99

It is not clear how
neo-Brandeisianism
should be applied if
the interests of
workers, incumbent
firms, and consumers
all matter equally.

IS NEO-BRANDEISIANISM WORKABLE?
Even if all the neo-Brandeisian arguments were valid—which they are not—it is not clear
that the broader antitrust standard could be implemented in an intelligent way. There are
several problems. One impetus for the rise of the consumer welfare standard was that the
concentration on market structure and size resulted in a confusing array of antitrust cases
that sometimes seemed to impose economic costs without achieving any larger social gains.
In contrast, the consumer welfare standard gives antitrust agencies and the courts a
clearer objective for determining whether a merger or practice, such as lowering prices
below marginal cost in order to attract more users to one side of a platform,
threatens competition.
It is not clear how neo-Brandeisianism should be applied if the interests of workers,
incumbent firms, and consumers all matter equally. In his inquiry to followers of Brandeis,
Crane also asks how policymakers should choose when the interests of different parties
conflict. 100 In at least some cases, courts will have to make decisions that will lead to higher
prices or fewer choices in return for protecting incumbent businesses or saving jobs. But
how much, and when? Conflicts are inevitable, even between legitimate priorities. But they
are likely to be minimized when separate policies pursue separate goals. When one policy is
asked to pursue many contradictory goals, confusion is inevitable, and it is unlikely any of
the goals will be pursued efficiently.
Even if policymakers could decide on the right priorities, breaking up large companies
would be extremely hard to accomplish. Will Rinehart of the American Action Forum
points out that breaking up the Internet platforms would require the government to break
up both integrated working teams and the underlying technology, something it is ill-suited
to do. It would also need to create and enforce a regulatory system that separates the firm
from other markets. 101 He points out that the history of government-imposed breakups has
been ineffective, imposing significant economic costs without achieving much benefit for
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consumers or competitors. 102 A detailed review of the government’s attempts to impose
structural remedies under the Sherman Act concluded:
[W]ith one exception, the break up [sic] of AT&T in 1984, there is very
little evidence that such relief is successful in increasing competition, raising
industry output, and reducing prices to consumers. The exception turns out
to be a case of overkill because the same results could have been obtained
through a simple regulatory rule, obviating the need for vertical divestiture
of AT&T. 103

It is difficult enough
to ask regulators to
worry about the direct
effects of a merger or
competitive strategy.
Asking them to also
account for a myriad
of indirect effects with
no particular ranking
as to importance
invites chaos.

Finally, a significant shift toward the principles advocated by Brandeis would bring a
dramatic increase in government power. The nation’s founders, and even Brandeis, were
also deeply worried about this. Yet some current followers of Brandeis seem to welcome an
increase in government power. But that power might not be used to further social welfare.
A number of experts worry that regulatory capture will result in additional government
powers being coopted by big business. 104 Plus, additional powers could lead to antitrust
being coopted by a president to accomplish political goals, including rewarding friends,
punishing enemies, or pushing for certain kinds of speech.

WHY COMPLICATE ANTITRUST LAW?
The consumer welfare standard enjoys broad support among antitrust scholars and
practitioners. This is because the standard brings clarity to a field that lacked it, and has
done at least a reasonably effective job of protecting market competition, especially when
markets are properly defined and economic efficiency is properly valued. A number of
experts argue for stronger enforcement, especially against mergers. But even they agree that
consumer welfare, broadly defined, should remain the focus of debate.
In contrast, the neo-Brandeisian attack against bigness in all its forms would launch
government on an ill-defined mission to shape markets to its liking. The result would be a
greater shift in antitrust enforcement whenever a new administration assumes power. This
would invite more uncertainty and greater partisanship at a time when the nation clearly
needs less of each.
This report has also made the case that, to the extent other national priorities clash with the
consumer protection standard, other, more focused policies should deal with them.
Congress has several tools, should it choose to use them, to deal with the decline in small
business formation, the rise in income inequality, regional decline, wage stagnation, privacy
concerns, and political reform. In contrast, antitrust enforcement is incapable of fixing
these issues—and the neo-Brandeisian vision fails to tackle these ills directly. Instead, it
seeks to return the country to a time when Main Street, and small-scale plutocrats, ruled
daily life. When the business leaders of a town did not need to worry about national—let
alone international—competitors. When consumers could not bypass those entrenched
interests who controlled the local economy by ordering from national powers such as Sears
& Roebuck, Macy’s, or Amazon.
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Perhaps America would be better off returning to a smaller, more local world ruled by local
merchants. The link between living standards and happiness is at least ambiguous.
However, doing so would certainly mean a decline in national income and wages, which in
turn would make it more difficult to raise the capital needed to come up with new
advancements in health care, information technology, and science. The issue is probably
moot because, although history may repeat itself, it does not operate in reverse. Such a
dramatic change would have serious repercussions for the Earth’s ability to sustain growing
populations, America’s leadership of the free world, and individual freedom altogether. Any
attempt to even try should be the product of Congress, backed by the informed desires of
American voters.
It is difficult enough to ask regulators to worry about the direct effects of a merger or
competitive strategy. Asking them to also account for a myriad of indirect effects with no
particular ranking as to importance invites chaos. We are much better off sticking with the
experience of 40 years than returning to the distant past.
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