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COMPETITION IN THE VIDEO AND
BROADBAND MARKETS:
THE PROPOSED MERGER OF
COMCAST AND TIME WARNER CABLE

THURSDAY, MAY 8, 2014

HOUSE OF REPRESENTATIVES,

SUBCOMMITTEE ON REGULATORY REFORM,
COMMERCIAL AND ANTITRUST LAW

COMMITTEE ON THE JUDICIARY,
Washington, DC.

The Subcommittee met, pursuant to call, at 9:34 a.m., in room
2141, Rayburn Office Building, the Honorable Spencer Bachus
(Chairman of the Subcommittee) presiding.

Present: Representatives Bachus, Goodlatte, Farenthold, Issa,
Marino, Holding, Collins, Smith of Missouri, Johnson, Conyers,
DelBene, Garcia, Jeffries, and Cicilline.

Also Present: Representatives Gohmert and Jackson Lee.

Staff present: (Majority) Anthony Grossi, Counsel; Ashley Lewis,
Clerk; Ellen Dargie, Legislative Assistant for Rep. Issa; Jaclyn
Louis, Legislative Director for Rep. Marino; Jon Nabavi, Legislative
Director for Rep. Holding; Justin Sok, Legislative Assistant for
Rep. Smith of Missouri; and (Minority) James Park, Counsel.

Mr. BacHUS. Good morning. The Subcommittee on Regulatory
Reform, Commercial and Antitrust Law herein will come to order.

Without objection, the Chair is authorized to declare recesses of
the Committee at any time. However, I do not think we anticipate
a recess unless it goes fairly long, and then we will have one for
everyone’s convenience.

I now recognize myself for an opening statement.

Today’s hearing is on the proposed merger between Comcast Cor-
poration and Time Warner Cable. The purpose of the hearing is not
to determine ultimately whether the merger should proceed as pro-
posed, be modified, or denied. That responsibility lies with the
other branches of the Federal Government, and, most particularly,
involves the Department of Justice and the Federal Communica-
tions Commission. Rather, we are here to provide a public forum
in which to discuss the potential benefits and harms to the Amer-
ican consumer and to competition that could result from a merger
between the country’s two largest cable companies. In doing so, the
Committee will perform an important function for the public that
is historically provided pursuant to its antitrust jurisdiction.
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The transparency of the companies in an open hearing serves a
vital role in any evaluation of a proposed merger’s potential impact
on consumers. One of the issues in the public examination of the
proposed merger is how the size of the combined companies will
impact competition and choice in the voice, video, and broadband
markets.

As separate entities, Comcast and Time Warner now respectively
reach most of the country, although they do not really compete di-
rectly against each other in individual markets. If the companies
were to combine, the joint venture would be the largest pay tele-
vision provider in 37 of the top 40 viewing markets, serve nearly
a third of all TV audiences, and provide Internet service to nearly
40 percent of all broadband customers.

Size alone does not necessarily do harm to competition. In fact,
large companies use their resources every day to invest in emerg-
ing technologies and achieve efficiencies in scale. In its filing with
FCC, which is available for public review, Comcast stated that it
would deploy capital to enhance broadband speed, expand the di-
versity of its programming content, and increase the avenues over
which consumers can access content. Size, however, can in some
cases result in the ability to influence markets in any competitive
manner.

There have been cases in our country’s economic history of com-
panies which have used their achieved dominance to exercise mo-
nopolistic powers. Various parties have raised concerns about the
potentially negative competitive implications of this merger, and
we will hear from some of them today.

The purpose of my statement is not to fully lay out all the pros
and cons of this proposed merger. That is what the hearing is for,
to allow our witnesses to advocate. Let me conclude by saying this.
There are those who remember when you could count the number
of television channels you could choose on your fingers, and the
number depended on the strength of your antenna. And you might
recall struggling with the rabbit ears to try to improve the picture
quality. We are long past that.

If there is any industry in America that has had a revolution in
the past 20 years, is the cable and video business, telecommuni-
cations business, in a broader sense. We have gone from only over-
the-air broadcast television to cable and satellite, and now to mo-
bile and Internet streaming. Consumers have multiple choices. In
fact, there are some people who are only getting their content from
their Internet, and there are some services and channels only
available online.

The structure and economics of the industry continue to rapidly
change. So the challenge for policymakers and antitrust regulators
is to determine how the consumer’s interest is best served in this
evolving and exciting environment.

Today’s hearing will give our witnesses an opportunity to share
their perspectives and experiences to face each other and answer
the questions of Members of the Committee. It will aid the public
record that American consumers will be able to review, and help
the Committee as we continue in our ongoing oversight of the anti-
trust laws and their application by the antitrust enforcement agen-
cies.
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With that, I look forward to the testimony of our panel, of the
esteemed witnesses, and turn to my Ranking Member, Mr. Johnson
of Georgia, for his opening statement.

Mr. JOHNSON. Thank you, Mr. Chairman, and I would like to
take a moment to thank both you and Chairman Goodlatte for your
bipartisan approach to today’s hearing.

This discussion today on the proposed Comcast/Time Warner
Cable merger is a fresh opportunity for this Committee to continue
its long history of promoting a dynamic, competitive marketplace
ancil1 protecting the public interest through strong antitrust over-
sight.

The twin objectives of antitrust law are to promote competition
in markets and to protect the public interest. The twin objectives
are very important. Comcast does not compete directly with Time
Warner Cable for broadband or video subscribers. There is also
scant evidence that this merger will substantially increase
Comcast’s concentration in any single market. And due to the ex-
tremely costly process of building out networks within a competi-
tor’s territory, there is little to suggest that either company had
planned to compete directly in any local market.

However, it is plainly clear that the proposed merger occurs at
a time of immense disruption in the broadband and video market-
place. Through explosive growth of edge providers, like Netflix and
Amazon, consumers have more video options. More than ever, these
companies’ recent success in original programming also suggests
that competition between online video distribution and linear tele-
vision will continue to grow and benefit consumers through in-
creased choice and quality in video programming is implicated, and
I believe that it will offer more choice and more quality.

Though still in its infancy, the broadband marketplace is also un-
dergoing a period of staggering disruption. In 2013 alone, the fiber
broadband marketplace grew 29 percent to 126.6 million sub-
scribers globally, according to ABI Research. And according to find-
ings earlier this week by Sanford Bernstein, an equities research
firm, Google Fiber’s early success in the Kansas City market dem-
onstrates that their fiber service could scale into 30 million homes
over the next several years. I am encouraged by the prospect of this
expansion, especially considering Google’s announcement earlier
this year that it plans to roll out service in Atlanta and parts of
Georgia’s 4th Congressional District, as well as over 30 other cities.

Combined with similar services from AT&T and Verizon, the roll
out of all fiber networks across the country promises more and bet-
ter options for consumers online. It is my strong belief that tech-
nology is one of the most important tools for empowering all levels
of society. We must keep an eye to protect future innovation within
this marketplace, but also keep in mind the disruption already oc-
curring in the video and broadband marketplace. I therefore en-
courage the Department of Justice and the Federal Communica-
tions Commission to keep this in mind as it considers the effects
of the merger upon competition in the video and broadband mar-
ketplace.

Before I yield back to the Chairman, I would note that earlier
this week, the Wall Street Journal reported that the proposed
merger of Comcast and Time Warner is already having a ripple ef-
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fect in the video and broadband marketplace. Many companies are
already looking for new ways to compete for customers. It is my
hope that the groundwork that we lay in today’s hearing will serve
as a strong foundation for future hearings on competition in the
communications, video, and broadband marketplace. And with that,
I yield back.

Mr. BAcHUS. Thank you, Mr. Johnson. I would now like to recog-
nize the full Committee Chairman—our Subcommittee on Regu-
latory Reform, Commercial and Administrative Law is a Sub-
committee of the Judiciary Committee. And at this time, I recog-
nize Chairman Bob Goodlatte of the Judiciary Committee for his
opening statement.

Mr. GOODLATTE. Thank you, Mr. Chairman. The cable television
industry and the Internet have become about as American as base-
ball and apple pie. We watch the events of our Nation, cheer on
our teams, follow our favorite characters, and, on occasion, glimpse
history changing before our eyes on television. The Internet is used
to connect family and friends, doctors to patients, teachers to stu-
dents. Cable and the Internet are portals from our homes and of-
fices to the world and are vital components of our national econ-
omy.

Today the House Judiciary Committee will provide a public plat-
form to discuss the proposed combination of Comcast Corporation
and Time Warner Cable, which together provide cable and Internet
services to a third of Americans. Given the importance of these
services to our constituents and the economy, the transparency af-
forded and the record created by this proceeding is integral to the
overall consideration of the merger.

As we discuss the proposed merger, we should be mindful of the
ever-evolving nature of the relevant industries. The rapid techno-
logical developments that have taken place over the last 10, 20,
and 30 years in the cable and broadband markets have been re-
markable and unpredictable. We have seen the growth of cable
from a nascent industry that just covered a fraction of the popu-
lation and only offered a few dozen channels to one that reaches
nearly every home in the country and delivers hundreds of chan-
nels, now even in 3-D, in addition to providing voice and Internet
services.

Gone are the days of rushing to the living room to watch the
news, sports, or a favorite show when it starts at 7:00, or 8:00, or
9 p.m. Now, consumers can watch content when they want it near-
ly wherever they would like. These improvements have not come
without a cost. Cable bills have risen at nearly twice the rate of
inflation annually over the last 17 years, including a nearly 6 per-
cent rise just this last year. Consumers, who have grown tired of
rising cable bills, have begun cutting the cord and are looking to
new, emerging ways to receive content. That is how the free mar-
ket is supposed to operate. When costs rise, competitors emerge,
and as they do, consumers have greater choices.

Today’s hearing will examine whether the proposed Comcast and
Time Warner merger would impact competition in the cable and
broadband markets and explore whether consumers would benefit
from the combined scale of the joint venture. Proponents of the
merger argue that it would spur innovation, increase choices, and
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improve service. Critics of the merger raise concerns regarding the
influence of a post-merger Comcast might yield over key aspects of
the cable and broadband markets.

We will hear the views of both sides of this debate today and
allow the panelists to test each other’s theories of the future of the
industry. I look forward to hearing from today’s witnesses on this
important issue. Thank you, Mr. Chairman, and I yield back the
balance of my time.

Mr. BAcHUS. Thank you, Chairman Goodlatte. I would now like
to recognize the full Committee Ranking Member, my friend, Mr.
John Conyers of Michigan, for his opening statement.

Mr. CoNYERS. Thank you, Chairman Bachus. And to eight wit-
nesses, when was the last time we had—well, we ran out of tables.
I am sorry, we have only eight here today.

We consider the proposed acquisition of these two corporations,
and if consummated it would enable the combined entity to control
approximately 30 percent of the national cable market and at least
40 percent of the high speed broadband Internet market. It would
also dominate 19 of the 20 largest geographic markets in the Na-
tion, including the New York and Los Angeles areas where
Comcast currently is not present.

Currently, Comcast, in addition to its cable and Internet busi-
nesses, owns the NBC Television Network, 10 NBC-owned and op-
erated local television stations, the Telemundo Spanish language
broadcast network, nine cable networks, regional sports and news
networks, and nine major metropolitan areas, and the motion pic-
ture studio, Universal. So not surprisingly, the sheer size and scope
of the proposed merger, which would extend well beyond cable tele-
vision, has raised concerns.

Several consumer groups, including Public Knowledge, Free
Press, the American Antitrust Institute, and Consumers Union
have raised concerns about the proposed merger. And I ask unani-
mous consent, Chairman Baucus, to offer a letter from Consumers
Union dated May 7, 2014 for the record.

Mr. BAcHUS. Without objection.

[The information referred to follows:]
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Mr. CONYERS. Thank you. While neither we nor the competition
enforcement agencies should pre-judge any deal, there are a num-
ber of issues concerning competition and consumer welfare that I
would like as many on the panel to address as possible. To begin
with, witnesses should address whether the combined Comcast/
Time Warner Cable would have such market power that it could
discriminate against rival content providers, because, according to
critics, the merged company would have the ability and incentive
to discriminate in favor of Comcast/Time Warner content, including
NBC content.

And given that the merged entity would have almost 30 million
subscribers, being unable to distribute on Comcast’s video distribu-
tion network could potentially be fatal to non-Comcast affiliated
programmers. Ultimately, this could give the merged entity enor-
mous sway over the kind of content that is available to the public.

The witnesses should also address whether the combined
Comcast/Time Warner Cable could emerge as a gatekeeper of the
Internet, and thereby be able to stifle competitive innovation as
some critics have already alleged. Recently, Netflix, an online video
distributor, signed an agreement with Comcast that would allow
Netflix to directly access Comcast customers rather than paying
companies to carry traffic between its service and Comcast cus-
tomers.

On the one hand, this could be seen as a simple, straightforward
business transaction. After all, Netflix is responsible for a third of
all United States web traffic. Paying Comcast to connect directly to
its pipes instead of sending traffic through other companies, which
are struggling to handle its traffic, may simply have been cat-
egorized as a smart business decision. But on the other hand,
Netflix itself raises concerns about its agreement with Comcast, as-
serting that it was forced to pay Comecast for reliable delivery to
Comcast customers.

In opposition to the Comcast/Time Warner merger, Netflix CEO
Reed Hastings and CFO David Wells argued that the Internet
faces a long-term threat from the largest ISPs driving up profits for
themselves and costs for everyone else, and that is if the Comcast/
Time Warner Cable merger is approved, the combined entity would
possess even more anti-competitive leverage to charge arbitrary
interconnection tolls for access to their customers.

The real question, however, is not what effect the merger may
have on Netflix per se, but on the next Netflix that might emerge
as an alternative to Comcast video distribution business. Would a
combined entity be able to use its potential leverage over high
speed Internet access to stifle potential competition in this way?

So finally I conclude on this point. To the extent that there may
be competition concerns, I would like the witnesses that choose to
discuss whether imposing behavioral remedies would be sufficient.
As a condition for approval of the Comcast/NBCUniversal trans-
action, the FCC and the Justice Department required Comcast/
NBCU to take affirmative steps to foster competition, including vol-
untary compliance with net neutrality protections as well as steps
to benefit the public interests. Comcast has indicated that it will
extend the same commitments to its proposed acquisition of Time
Warner Cable.
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Additionally, Comcast has entered into an agreement with Char-
ter Communications to sell 1.4 million subscribers and divest an-
other 2.9 million subscribers to form a new rival cable company.

Nevertheless, some observers are concerned that behavioral rem-
edies imposed in the Comcast/NBCU transaction were ineffective
and unenforceable to the extent Comcast did not abide by them.
And accordingly, we should consider whether such commitments
should be strengthened and made enforceable to better protect the
public interest with respect to Comcast’s proposed acquisition of
Time Warner Cable. I look forward to your testimony, and I thank
the Chairman, and yield back my time.

Mr. BacHUS. Thank you, Mr. Conyers. At this time I recognize
the Vice-Chairman of the Subcommittee, Mr. Farenthold of Texas,
for his opening statement.

Mr. FARENTHOLD. Thank you very much, Mr. Chairman, and I
will be brief. As a free market conservative, I am on the record as
stating that I do not think government should interfere in business
mergers to the extent they do not violate antitrust laws. And I gen-
erally support this merger and do not think it should be destroyed
by excessive government intervention.

However, there are some concerns that I am hoping will get
cleared up during this hearing, the primary one being the impact
this merger will have on how programmers, particularly inde-
pendent and small programmers, are able to compete in the mar-
ketplace and gain access. We have also got issues developing about
new ways to distribute video content that may make this moot, but
they are probably 10 years out. You have got video on demand de-
livery by companies like Google, Amazon, Verizon, Microsoft,
Yahoo, and Apple. Obviously there is a potential concern that these
compete with video on demand services actually native to the cable
providers.

I am also concerned, again, as I said, about new companies and
new programmers having access to getting on. I am concerned also
about the percentage of the Hispanic and Spanish-language market
that this merger would have in the overall national pricing. Even
though Time Warner and Comcast do not compete in any markets
to speak of, there is an overall national accepted pricing as there
are more players in the Internet delivery game, in particular, what
people expect to pay on a national basis is set by that. And with
30 percent of the market, there are also concerns over data caps
that Time Warner does not have.

Now, that being said, I am blessed in Corpus Christie, Texas by
living in a community that is served by two competing cable pro-
viders. The capital cost of that is high, but as we are seeing by in-
vestments in fiber by Verizon, Google, and other companies, mul-
tiple options are becoming available. It is the short-term that I am
worried about. And I do hope that some of the witnesses will ad-
dress short-term versus long-term competition and availability of
programs.

And finally, I do think we ought to talk a little bit to distinguish
about what is delivered in real time and what is important to be
delivered in real time, for instance, news and sporting events as op-
posed to entertainment content, which is shifting more and more
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to an on-demand or a pay-per-view model for delivery, be that
through DVRs or services like Netflix or iTunes Store and the like.

I have been looking forward to this hearing for a long time, and
hope we can get it all cleared up. Thank you.

Mr. BacHUS. Thank you. We have a very distinguished panel
today, and Mr. Conyers made a remark about the table being so
long. And this was an attempt to balance the witnesses, and when
we add a witness, you have to balance them on the other end. I
hope that balance is fine.

Our first witness is Mr. David Cohen, executive vice president of
Comcast Corporation, where he has responsibilities that include
corporate communications, government and regulatory, public and
legal affairs, and community investment. I guess, in other words,
everything.

Prior to joining Comcast in 2002, Mr. Cohen served as a partner
and a chairman of Ballard Spahr Andrews & Ingersoll, one of the
100 largest law firms in the country. Prior to his time at Ballard,
Mr. Cohen served as the chief of staff to the Honorable Ed Rendell,
mayor of Philadelphia. Mr. Cohen received his B.A. from
Swarthmore College and his J.D. summa cum laude from the Uni-
versity of Pennsylvania Law School. Welcome, Mr. Cohen.

Mr. CoHEN. Thank you very much, Mr. Chairman.

Mr. BAcHUS. I am going to actually introduce all the witnesses,
and I should have told the panel that.

Mr. CoHEN. Okay.

Mr. BACHUS. And then we will go back.

Mr. COHEN. Sorry.

Mr. BAcHUS. Our second witness is Mr. Robert Marcus, chairman
and CEO of Time Warner Cable. Mr. Marcus is, as I said, chair-
man and CEO, and he has served in that capacity since January
1st of this year. Mr. Marcus first joined Time Warner in 2005, and
since that time he has served the company in various capacities,
including president, chief operating officer, chief financial officer,
and senior executive vice president.

Prior to joining Time Warner Cable, he held various positions at
Time Warner, Inc., including senior vice president of mergers and
acquisitions. Before joining Time Warner, Mr. Marcus practiced
law at Paul, Weiss.

Mr. Marcus received his B.A. magna cum laude from Brown Uni-
versity and his J.D. from Columbia Law School, where he was a
Harlan Fiske Stone scholar and editor of the Columbia Law Re-
view. We welcome you, Mr. Marcus.

Our next witness, Mr. Matthew Polka, is president and CEO of
the American Cable Association, an 850-member non-profit associa-
tion, whose members serve nearly 7 million cable television sub-
scribers, primarily in small, rural markets. Prior to joining the as-
sociation, Mr. Polka was the vice president and general counsel of
Pittsburgh-based Star Cable Associates.

Mr. Polka graduated from West Virginia University magna cum
laude, and received his J.D. from Pittsburgh University School of
Law where he was editor of the law school news magazine and re-
cipient of the law school’s Most Distinguished Graduate Award.
Welcome to you, Mr. Polka.
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Our next witness, Professor Scott Hemphill of Columbia Law
School, is a law professor at Columbia, as I said, where his re-
search examines the balance between innovation and competition
i%et by antitrust law, intellectual property, and other forms of regu-
ation.

From 2011 to 2012, Professor Hemphill served as chief of the
Antitrust Bureau in the Office of the New York State Attorney
General. Before joining Columbia’s faculty, he served as a law clerk
for Judge Richard Posner on the U.S. Court of Appeals for the 7th
Circuit, and to Justice Scalia on the United States Supreme Court.

Professor Hemphill is a graduate of Harvard College and the
London School of Economics, where he studied as a Fulbright
Scholar. He received his J.D. and Ph.D. from Stanford University.
So we welcome you, Professor.

Our next witness is Mr. Allen Grunes, antitrust lawyer at the
law firm of GeyerGorey. Mr. Grunes advised on mergers and acqui-
sitions, provides counsel on non-merger matters, and represents cli-
ents before the courts, antitrust agencies, and Congress.

Prior to joining the law firm, Mr. Grunes spent more than a dec-
ade at the United States Department of Justice Antitrust Division
where he led many merger and civil non-merger investigations in
a number of industries, including radio, television, newspapers, and
motion pictures.

Mr. Grunes received his B.A. from Dartmouth College and re-
ceived his J.D. from Rutgers Camden School of Law, and holds an
L.L.M. from New York University.

Our next witness is Mr. Patrick Gottsch. He is founder and
chairman of Rural Media Group, Inc., the world’s leading provider
of multimedia content dedicated to a rural and western lifestyle. In
fact, he does not wear a tie, and his representative asked me if he
should wear a tie. And I told him that we wanted him in his nat-
ural state. [Laughter.]

And so, if you are saying he does not have a tie on, it is the pre-
rogative of the Chairman and of Mr. Gottsch.

Mr. GorTscH. Thank you.

Mr. BacHUS. Rural Media Group is the parent company of a
number of multimedia companies, including RFD-TV, the Nation’s
first 24-hour television network dedicated to serving the needs and
interests of rural America.

Before launching Rural Media Group, Mr. Gottsch served as di-
rector of sales for Superior Livestock Auction, the largest livestock
auction enterprise in the United States. Prior to joining Superior
Livestock, Mr. Gottsch started ET Installations in Nebraska, which
introduced over 2,000 satellites to the Midwest, and was recognized
as the Nation’s largest privately-owned home satellite retailer in
1987. Before ET Installations, Mr. Gottsch worked on the Chicago
Mercantile Exchange as a commodities broker.

Mr. Gottsch graduated from Sam Houston State University in
Huntsville, Texas. We welcome you, Mr. Gottsch.

Mr. GorTscH. Thank you.

Mr. BAcHUS. Our next witness is Mr. David Schaeffer. Mr.
Schaeffer is founder and CEO of Cogent Communications, one of
the world’s largest Internet providers. Prior to joining Cogent, Mr.
Schaeffer successfully funded and operated six other businesses
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spanning a wide array of industries, from communications to com-
mercial real estate. Mr. Schaeffer’s diverse background and busi-
ness successes have enabled him to build management teams that
construct and operate the only facilities-based non-oversubscribed
multi-national network of its kind.

Mr. Schaeffer received a B.S. in physics from the University of
Maryland where he was also a Ph.D. candidate in economics. Mr.
Schaeffer, we welcome you.

Our final witness is Dr. Craig Labovitz. Is that right?

Mr. LaBoviITzZ. It is.

Mr. BAcHUS. All right. He is co-founder of DeepField Networks.
He founded that in 2011 and serves as its CEO and president. Dr.
Labovitz is a widely recognized expert on Internet infrastructure,
security, and cyber threats.

Prior to founding DeepField, he served as chief scientist for
Arbor Networks based in Ann Arbor, Michigan. His research and
work is used by over 400 Internet service providers, and more than
70 percent of the Internet backbone transit traffic is protected by
products stemming from his research.

Dr. Labovitz also served as one of the original engineers for the
NSF Net Backbone, which is where the Internet as we know it
today originated. And that was one of the six universities or what
was that

Mr. LaBoviTz. It was.

Mr. BAcHus. All right. Dr. Labovitz received his master’s of
science of engineering and Ph.D. from the University of Michigan
and his bachelor of science in engineering from the University of
Pennsylvania. So we welcome you as our final witness.

And at this time, Mr. Cohen, we welcome your testimony. And
let me say this. Each of the witnesses’ written testimony will be en-
tered into the record in its entirety. And I ask that each of you try
to summarize your testimony in 5 minutes. There will be some
lights to guide you, but there is no electrical shock if you go past
that time. [Laughter.]

So do not take that as a traffic light red. Mr. Cohen?

TESTIMONY OF DAVID L. COHEN,
EXECUTIVE VICE PRESIDENT, COMCAST CORPORATION

Mr. CoHEN. We will try this again, and thank you, Chairman
Goodlatte, Chairman Baucus, Ranking Members Conyers and
Johnson, and Subcommittee Members. We appreciate the oppor-
tunity to discuss the substantial consumer and public interest ben-
efits that will arise from our merger with Time Warner Cable.

Over the last 50 years, Comcast has grown from a small cable
operator with 1,200 customers in Tupelo, Mississippi into one of
the most innovative media and technology companies in America.
We are truly an American success story.

In a nutshell, this transaction will give us the scale to invest
more in innovation and infrastructure so we can compete more ef-
fectively with our mostly larger national and global competitors, in-
cluding the Bells, DirecTV, DISH, Apple, and Google to name a few
as were referenced in some of your opening statements. And when
we invest, so do our competitors. AT&T, for instance, has said that
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this transaction puts a heightened sense of urgency on competitors
to invest more in their networks and improve service.

And the ultimate beneficiary of this enhanced competition and
greater investment is the American consumer. Specifically,
Comcast will bring Time Warner Cable residential customers faster
Internet speeds, more programming choices, more robust Wi-Fi,
and our best in class X1 operating system. And business customers
will benefit as well.

We will also expand our acclaimed Internet essentials program,
which has already connected over 1.2 million low income Ameri-
cans to the Internet more than any program of its kind in the Na-
tion. And we will extend many other public interest benefits from
the NBCUniversal transaction to the Time Warner Cable footprint,
including our commitments to diversity and to an open Internet.
More investment, faster speeds, better technology, more Americans
connected. Even with these compelling benefits, we recognize that
questions arise whenever two big companies combine. Let me ad-
dress some of them very briefly.

Americans are benefitting today from robust competition. 97 per-
cent of the homes in America are in census tracts where at least
three competitors offer fixed or mobile broadband Internet services.
And almost 99 percent of American homes have access to at least
three multi-channel video providers.

Objectively, this transaction is very straightforward from an
antitrust perspective. As Ranking Member Johnson said, our two
companies do not compete for customers anywhere. It is a fact that
every customer will have the same choices among broadband and
video providers after this transaction as before. Nor will Comcast
gain undue power over programmers. Last week, we announced a
transaction with Charter to divest almost 4 million customers,
thereby reducing the number of our customers to approximately 29
million, below a 30 percent share of multi-channel video sub-
scribers.

Some history here. The FCC has twice concluded that a 30 per-
cent ownership cap was justified to prevent a single cable operator
from wielding undue control over programmers. But the Federal
courts twice rejected that cap saying that no cable operator could
exercise market power at 30 percent. Nevertheless, we will remain
below that level, which, by the way, is essentially the same share
of the market we had after our AT&T Broadband and Adelphia
transactions in the first decade of the 21st century.

Comcast is a company that keeps its promises and plays fair.
Since our NBCUniversal transaction, we have successfully nego-
tiated dozens of agreements with MVPDs for carriage of
NBCUniversal content without any withholding of content from
consumers, and no arbitrations have been needed under the MVPD
provisions of the NBCUniversal order.

We also play fair in the exchange of Internet traffic, or what is
sometimes called interconnection. This market is distinct from the
ISP market, and the two markets should not be analytically
conflated as some will try to do. For 20 years, we have successfully
negotiated very common business arrangements with thousands of
companies that connect to our network, including direct connection
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agreements with content providers, such as Netflix. Other ISPs do
the exact same thing.

The interconnection market is fiercely competitive with dozens of
substantial players, evidenced by the fact that prices have plum-
meted in that market by 99 percent over the last 15 years. Nothing
in this transaction will affect the competitiveness of that market.
Comcast wants to bring more investment and technology and new
services to more American homes and businesses. In doing so, we
will incentivize our competitors to invest more, which will benefit
still more consumers. We have a track record as a fair competitor
and as a company that over delivers on its promises.

Thank you very much for the opportunity to appear here today.

Mr. BacHus. Thank you, Mr. Cohen.
And at this time, Mr. Marcus, you are recognized.

TESTIMONY OF ROBERT D. MARCUS, CHAIRMAN AND CEO,
TIME WARNER CABLE INC.

Mr. MARcUS. Thank you. Chairman Goodlatte, Ranking Member
Conyers, Chairman Bachus, Ranking Member Johnson, and Mem-
bers of the Committee, I appreciate the opportunity to testify today
about the proposed transaction between Comcast and Time Warner
Cable.

I agree with David’s assessment that the combination of our two
companies will create a dynamic company poised for the 21st cen-
tury, bringing new choices to consumers and spurring competition
in the marketplace. This transaction will give the combined compa-
nies greater scale, which will drive investment in R&D, infrastruc-
ture, software, and talent, investment that will bring more con-
sumers next generation technologies, more secure and reliable net-
works, faster broadband speeds, and enhanced video and voice
services.

The combination of Comcast and Time Warner Cable also will
bring new competition to business customers that neither company
could effectively serve on its own. Not only will the merger drive
investment and innovation at the new Comcast, but it will also
drive investment and innovation from our competitors. Consumers
clearly will be the beneficiaries.

And as David explained, this transaction will achieve these bene-
fits without reducing competition in any way because Comcast and
Time Warner Cable serve distinct geographic areas. To be clear,
consumers will have the same choices of providers after the trans-
action as before.

The video broadband and voice businesses have never been more
competitive. Today in nearly every market, consumers have at least
three, and in many cases four or more, choices of facilities-based
video providers. For years now, the satellite providers, DirecTV and
DISH, have had video nationwide. Verizon and AT&T now offer
video in a significant portion of our footprint. Google has launched
video in several markets and has announced plans to expand that
offering, and smaller over-builders also offer competing facilities-
based video services.
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At the same time, there are an increasing number of national
over-the-top providers, including Netflix, which now has over 33
million customers in the U.S., and Google video websites, which at-
tract over 157 million unique visitors each month.

Especially because of this increased competition among video dis-
tributors, programmers, including smaller, independent program-
mers, have more options for reaching consumers than ever before.
Time Warner Cable and Comcast both carry scores of independent
programming networks, and I am confident that the combined com-
pany will continue to be a leading platform for such content.

As for larger programmers, their ability to impose significant
price increases every year demonstrates their extraordinary bar-
gaining leverage. Programming costs at Time Warner Cable per
subscriber will rise 10 percent this year, and I have no doubt that
large programmers will continue to negotiate from a position of
strength after our transaction.

Like video, the broadband marketplace is incredibly dynamic
with cable facing competition from large broadband providers, such
as AT&T and Verizon, rapidly expanding services from Google
fiber, and increasingly robust mobile wireless broadband services.
In fact, recent announcements by both AT&T and Google under-
score how quickly this marketplace is evolving.

Just last month, AT&T named 100 candidate cities for
broadband speeds of up to 1 gigabit per second. In February,
Google stated that it has targeted an additional 34 cities for its 1
gig broadband service.

I would also note that mobile wireless is rapidly becoming a via-
ble alternative to cable broadband given the ever-increasing capa-
bilities of LTE, as well as continued advances in compression tech-
nology. The market for voice is also flush with competition with
landline, mobile, and a growing number of over-the-top services,
such as Skype. As relatively new entrants into the voice business,
Comcast and Time Warner Cable have contributed meaningfully to
the competitive of this market, and will continue to do so as a com-
bined company.

This transaction will also create new and enhanced competition
in the business market. Commercial services traditionally have
been dominated by incumbents such as AT&T and Verizon, which
leveraged their scale and scope to provide end-to-end services that
businesses increasingly demand. Time Warner Cable has gained a
foothold, especially with small- and medium-sized businesses. How-
ever, our ability to compete effectively in the telco-dominated busi-
ness of serving larger multi-regional businesses has been con-
strained by our limited geographic footprint.

This transaction will significantly boost competition for commer-
cial services by giving the combined company greater scale, a
broader geographic footprint, and efficiencies necessary to meet the
needs of business customers, especially the super-regional enter-
prises that demand a broad network footprint.

So in summary, today’s dynamic and ever-evolving marketplace
presents both new challenges and new opportunities. Enabling the
new Comcast to compete with greater scale will yield more robust
competition and significant benefits for consumers and businesses.
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Thank you again for the opportunity to testify today, and I look
forward to your questions.

[The joint prepared statement of Mr. Cohen and Mr. Marcus fol-
lows:]

JOINT WRITTEN STATEMENT BY

DAVID L. COHEN
EXECUTIVE VICE PRESIDENT
COMCAST CORPORATION

AND

ROBERT D. MARCUS
CHAIRMAN & CHIEF EXECUTIVE OFFICER
TIME WARNER CABLE INC.

TO THE
REGULATORY REFORM, COMMERCIAL AND
ANTITRUST LAW SUBCOMMITTEE
OF THE U.S. HOUSE OF REPRESENTATIVES JUDICIARY COMMITTEE

OVERSIGHT HEARING ON
“COMPETITION IN THE VIDEQ AND
BROADBAND MARKETS: THE PROPOSED
MERGER OF COMCAST AND TIME WARNER CABLE”

MAY 8, 2014
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Mr: Chairman, Ranking Member, and Members of the Subcommittee, thank you for
inviting us to testify today. We welcome this opportunity to discuss the proposed transaction
between Comceast Corporation (“Comceast”) and Time Warner Cable Inc. (“TWC™), and the
numerous and substantial pro-consumer, pro-competitive, and public interest benefits that it will
generate.

Summary of Joint Written Statement

The combination of Comcast and TWC will create a werld-class communications, media,
and technology company to help meet the insatiable consumer demand for advanced digital
services on multiple devices in homes, workplaces; and on the go.. Comcast has a proven record
of investing in new technologies, facilities, and customer support to provide the best in
broadband Internet access, video, and digital voice services. Similarly, TWC has made
significant strides in offering a diverse array of video, broadband, and voice services to its
customers.

Competing to provide these products and services and other highly desirable services in
today’s increasingly dynamic and national marketplace requires significant capital and R&D
investinents and technological expertise. The transaction will enable Comcast to build on each
company’s successes and strengths and extend Comcast’s industry-leading communications and
information services, as well as its substantial commitments to serve the public interest, to
millions of additional consumers and businesses, with no risk of harm to competition or the
public interest.

It is important to put this traisaction in the proper competitive context. The decision of
the companies to combine reflects the increasing rivalry and experimentation among national and
global companies, including such powerful companies as AT&T, Verizon, DirecTV, Dish,
Amazon, Apple, Samsung, Sony, Google, Netflix, and Facebook in competing for consumer
attention and loyalty across the broadband ecosystem. The robust broadband connectivity that
Comcast and TWC deliver to American consumers has enabled some of these and other
comparnies to become global powerhouses, with many of them eclipsing both Comcast and TWC
in annual revenues and market capitalization. Increasingly, these powerhouses are pursuing new
businesses in which they compete with us — and we are doing the same thing. - Google, for
example, is leveraging its global role in content aggregation to compete with us in many areas,
and is rapidly deploying fiber optic networks to serve dozens of major markets, including many
that we serve; Netflix has built a larger U.S. base of video customers than our combined
companies and is becoming a major originator of content; Apple has extended its platform into
the full range of wired and wireless devices to compete in the delivery of content and services;
and Samsung is developing its own operating system to implement a common platform among
all Samsung consumer products, including its mobile and television appliances.

All of this competition is great for American consumers. We have seen the emergence of
anunprecedented “broadband value circle” that provides consumers with-abundant choices of
content, platforms, devices, and providers. And the success of these companies has given them
the massive scale and resources necessary to compete in this capital intensive, rapidly evolving
industry, where continued innovation and research and development are essential.



20

By combining with TWC, Comecast can also achieve the increased coverage and
economies of scale necessary to invest the billions of dollars required for next-generation
technologies, greater service reliability, secure networks, and faster Internet speeds. This will let
us drive more innovative products and services into the marketplace, allowing us to meet the
needs of American consumers, businesses, and institutions in ways betier than the two
companies could do separately.

Combining the two cémpanies’ complementary strengths will acceleraté the deployment
of next-generation broadband Internet, video, and voice services across the new company’s
footprint. For example, TWC customers will benefit from Comecast’s commitment to invest
continuously in high-speed data services, as well as Comeast’s next-generation products like the
acclaimed X1 operating plaiform. And we can explore how TWC’s next-generation products,
like its “Start Over” and “Look Back” VOD technologies, may benefit Comeast customers.

With larger scale and network coverage, Comcast will also have the capability to deploy
other new products and technologies more quickly and efficiently than either company could do
on its own — including the best in-home Wi-Fi, expanded availability of Wi-Fi “hotspots” across
the combined footprint (which will provide mobile access to Internet content), faster deployment
of IP cable and related technologies, more accessible services and features for disabled
Americans, and advanced network security.

Low-income households will benefit from the transaction through the extension of
Comecast’s industry-leading Infernet Essentials program that supports broadband adoption by
families with students eligible to participate in the National School Lunch Program. In just two
and a half years, over 300,000 families, representing some 1.2 million low-income consumers,
have been connected to the transformative power of the Internet thanks to this program. The
transaction will extend this vital program to millions more Americans in the areas currently
served by TWC.

Schools and libraries will benefit, t6o. Comcast and TWC already provide high-speed
connectivity to thousands of schools and libraries. A larger footprint will enable the new
Comcast to compete more effectively with ILECs and other legacy providers to provide better,
lower-priced broadband and other services to more of these institutions— a national priority
under President Obama’s ConnectED initiative.

As part of the transaction, Comeast afso proposes to extend many public interast
commitments from the NBCUniversal Order to the acquired TWC systems, such as making
available diverse and children’s programming on various platforms, and guaranteeing carriage of
non-commercial educational stations that have must-carry rights and have relinquished their
broadcast spectrum. And Comcast will bring its best-in-class diversity programs to the
combined company as well, covering diversity in governance, employment, suppliers,
programming, and community investment, and extending the-oversight of Comeast’s unique
external Joint Diversity Advisory Council to TWC systems.

Congress and the public can count'on our commitment to deliver these competitive and
public interest benefits.. Comcast has a stellar record from past transactions.. The company has
previously shown how each of these past transactions would allew Comcast to invest and

2
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innovate in ways that benefit consumers and promote increased competition.  Comeast promised
it would, and it did. And Comcast will do it again here.

We also recognize that this transaction will be clesely scrutinized by Congress, the DOJ,
the FCC, and others for potential competitive issues. We welcome that review because there are
several factors about the transaction that should allay any reasonable concerns,

First; Comcast and TWC do not compete for customers in-any market — cither for
broadband, video, or voice services. The transaction will not reduce competition or consumer
choice at all, Comcast and TWC serve separate and distinct geographic areas. This simple but
critically important fact has been lost on many who would criticize our transaction, but it cannet
be ignored — competition simply will not be reduced. Rather, the transaction will enhance
competition in key market segments, including advanced business services' and advertising.”

Second, when this transaction was announced, Comcast said that it was prepared to
reduce the combined company’s subscriber counts by approximately three million, so that
Comcast’s managed residential subscribers would represent less than 30 percent of the total
MVPD market. On April 28, 2014, Comcast announced an agreement with Charter, which
includes divestiture transactions that more than meet this statement of intention. These
transactions will reduce the combined company’s managed residential subscribers by nearly four
million — leaving Comcast with approximately 29 million managed residential subscribers.
Comeast’s share of MVPD subscribers will remain about what it was after both the AT&T
Broadband and Adelphia transactions in 2002 and 2006, respectively. This subscriber share is
alse below the 30 percent “ownership cap” that the FCC had justified as necessary to prevent a
cable operator from wielding bottleneck control or “monopsony” power over programming.
Significantly, the D.C. Circuit twice overturned this cap after finding the dramatic growth of
MVPD competition eliminated any risk that a cable operator could dominate with a 30 percent or
even higher share of subscribers. And of course, MVPD competition has increased significantly
since these court rulings.

i Mediumi-sized businesses and institutions, as well as regional, and super-regional businesses, will be
among those who will benefit from more competition. The only options for many of these businesses and
institutions have been slower, expensive data and voice services offered by incumbent local exchange carriers
(“ILECs™) and other legacy providers. Comcast and TWC have made modest — but important — strides, within their
current footprints, in offering faster, lower-cost advanced digitz! services. Where each company has been able to
enger these underserved market segments, the ILECs and other legacy providers have quickly responded with
dramatic price reductions and service improvements, The transaction will give Comeast the additioval coverage and
scale necessary to compete with TLECs and others for these customers, as well as for backhaui services to wireless
carriers.
? Similarly, the advertising marketplace will benefit from enhanced competition. The combination of the
two companies’ complementary advertising platformns and channels will allow Comcast to provide seamless access
to major designated market areas (“DMAs”™) Hike New York and Los Angeles, where we can provide broader and
mere innovative packages and options to advertisers, like dynamic ad insertion and “addressable advertising™ for use
in VOD and other catile and online advertising.
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Third, the transaction will spur additional broadband competition from other well-funded
providers, using {iber, copper, wireless, and satellite technojogies. These companies will have
every ingentive to respond to consumer demands with their own investments and innovations.
As AT&T’s CEO Randall Stephenson stated, the Comcast-TWC transaction “puts a heightened
sense of urgency” on broadband providers to “very, very aggressive[ly]” invest capital in their
networks and improve the quality of their services. This i3 not just open-ended speculation — just
last month, AT&T announced a major initiative to expand its ultra-fast fiber network to up to
100 eities and municipalities nationwide, including 21 major metropolitan areas. That type of
positive competitive response will, in turn, trigger other broadband providers to respond and
innovate, just as traditional cable providers responded to the entry of DBS providers in the
MVPD marketplace. This is a highly desirable outcome for the American economy, and it will
drive accelerated investment in both fixed and wireless broadband.

Fourth, Comcast and TWC have enabled the development of online video by providing
ever-faster broadband speeds and higher bandwidih services. Our singular goal has been to
enhance customers’ online experiences. We have no interest in degrading our broadband services
io disadvantage edge providers. Thatl would harm the attractiveness of our high-speed data
husiness, which is Comcast’s fastest-growing business. Besides being illogical, there are
safeguards already in place. - As part of the NBCUniversal transaction, Comeast agreed to be
bound by the FCC’s Open Internet rules until 2018. These protections will now extend to the
acquired TWC systems, giving the FCC ample time to adopt (and, if necessary, to defend)
legally enforceable Open Internet rules applicable to the entire industry.

Fifth, as FCC Chairman Wheeler recently reaffirmed, the Open Internet rules do not
apply to the interconnection arrangements that help make up the Internet “backbone,” such as
Comeast’s recent interconnect agreement with Netflix, despite the efforts by some special
interests to conflate these issues. The net neutrality rules address how an Internet service
provider (“ISP”) treats traffic over its last mile network, which delivers content to consumers’
homes. Backbone interconnect agreements, including transit and peering agreements, address
how traffic is transported across the backbone fo an ISP’s network; this involves a different set of
business arrangements and a distinct marketplace for Internet content exchange — one that has
functioned effectively and efficiently for over two decades without government intervention.®

Finally, access by competitors to the combined company’s programming will remain
unchanged. The limited number of TWC-owned programming networks that Comcast will
acquire will be subject to well-established FCC rules and antitrust laws, along with the relevant
terms of the NBCUniversal Order, to ensure that MVPDs and OVDs continue to have access to
Comceast/NBCUniversal content after the transaction.

The TWC transaction is a unique and important oppertunity for Comeast as it continues
to compete in today’s increasingly dynamic and global marketplace. We are confident that an
objective review of the transaction will confirm the many benefits it will generate for consumers,
businesses, and the public interest, as well as the lack of any competitive or other harms.

As more fully discussed in Part IV.B.1 below, the Comeast-Netflix interconnect agreement is neither novel
nor unusual, [t was an entirely voluntary, commercially negotiated agreement that is one of the many, many options
content providers have to send their content to Comcast's network.

A
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L Overview Of The Transaction
A, Comeast-TWC Combinstion

This is a friendly transaction in which Comcast will acquire 100 percent of TWC’s equity
and approximately 11 million TWC customers.. It is a stock-for-stock transaction. TWC will
become a direct, wholly owned subsidiary. of Comcast.

Comcast and TWC operate in entirely separate and distinct geographic areas, as the map
below illustrates.*

¢ The fact that Comeast and TWC do not compete reflects what oné industry expert has described as “a kind
of accident of history, namely that the rewarding of [cable] franchises is done by local communities (or states, in the
few instances where that is applicable) and not by the federal government.” Daniel Brenner ez al., Cable Television
and Oiher Nonbroadeast Video, § 3.01 (1993), This led to a “frantic race for franchises” in the early stages of the
industry. I4 In many local communities, franchise grants were exclusive (de fzcto if not de jure) 1o a single
operator, /d. §§2.01; 3.02[6]. Although the 1992 Cable Act expressly prohibited exclusive franchises, id at

§ 3.02{6}, the two national direct broadcast satellite providers (i.e., DirecTV, Dish) began offering competing
MVPD services to most areas, and then telephone companies (e.g., AT&T, Verizon) began using their networks and
new technologies to deliver competing video services. As a consequence, competition among cable operators has
been limited throughout the cable industry’s history. And most cable companies today have determined that their
investments are better speni on building out their existing areas with state-of-the-art networks, offering more
innovative services, and working to improve existing services, rather than diverting their limited capital to the
challenges of building new networks in communities that may already be served by two sateilite providers, an

established cable operator, a telcphone company, and perhaps one of the few overbuilders, such as RCN or Google.
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Charter-SpinCo Transaction

On April 28, 2014, Comcast announced that it has reached an agreement with Charter
Communications (“Charter”) to divest and exchange certain Comeast and TWC systems. The
systems that will be sold to or exchanged with Charter are already fairly well integrated into
geographic regions that fit well within the Charter footprint. As part of the transaction, certain
pre-merger TWC systems will also be exchanged with Charter for certain of its systems. In
addition, Comeast will transfer certain systems to a new, independent, publicly-traded MVPD
(“SpinCo™) in which Comeast shareholders, including the former Time Warner Cable
sharcholders, will hold two-thirds of the equity while Charter will hold a minority share of 33
percent and provide certain supportive operating services.’

The divestitures will be executed, subject to the completion of the Comcast-TWC
fransaction, in three buckets:

First, Comcast will divest systems serving approximately 1.4 million existing
TWC subscribers directly to Charter for cash.

Second, Comecast and Charter will exchange systems serving approximately 1.6
million existing TWC and Charter subscribers each, rationalizing the geographic
presence of both companies, which will lead to greater operational efficiencies
and the rationalization of both companies’ footprints, thereby enhancing the
customer experience.

Finally, Comeast will form and then spin off to its shareholders a new,
independent, publicly traded company (“SpinCo™) that will operate systems
serving approximately 2.5 million existing Comcast subscribers, mostly in the
Midwest. Comcast sharcholders, including former TWC shareholders, will
directly own approximately 67 percent of SpinCo, while a new holding company
formed by Charter will directly own approximately 33 percent of SpinCo. The
Charter holding company will acquire its interest in SpinCo by issuing stock to
Comcast shareholders (including former Time Warner Cable shareholders).
SpinCo will have a nine-member Board of Directors that will include six
independent directors and three directors appointed by Charter (who are
expected to be Charter executives or directors, including Charter CEO Tom
Rutledge, who is expected to serve as chairman of SpinCo). Comcast will hold
no ownership interest in SpinCo (or Charter) and will have no role in managing
the SpinCo systems.. Charter will provide substantial operational support for the
SpinCo systems under a services agreement, although SpinCo will have its own
expert, independent management team that is unaffiliated with Charter or
Comcast.

As aresult of these transactions, Comcast’s total number of managed residential
subseribers will be approximately 29 million — less than 30 percent of the total number of MVPD

See Exhibit 1 (showing designated market arcas (“DMAS”) involved in divestiture transactions).
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subscribers in the United States, approximately the same as Comcast’s subscriber share after its
completion of both the 2002 AT&T broadband transaction and the 2006 Adelphia transaction,
and below the FCC’s 30 percent “ownership cap” that the agency had adopted based on a stated
intention of preventing a cable operator from exercising bottleneck or monopsony control over
programmers, That ownership limit was twice rejected by federal courts.

L The Transaction Is Pro-Consumer, Pro-Competitive, And Will Generate Substantial
Public Interest Benefits.

The combination of Comcast and TWC will create a world-class communications, media,
and technology company that can provide consumers and businesses the advanced services they
want now and will need in the future.. The transaction will also spur other companies to innovate
and invest in ncw technologies and services, helping to keep America at the forefront of
technology and innovation. The mere announcement of this transaction had just such a positive
effect, giving competitors like AT&T “a heightened sense of urgency™ to invest in their networks
and improve their services — including, for example, the company's recent announcement to
expand its VIP, I Gig service to up to 100 new eities® Thatisa highly desirable outcome for
consumers and for our economy. :

A, Greater Scale Is Essential To Compete In Today’s Dynamic, Multi-Faceted
Marketplace.

The media and communications industry has changed dramatically over the past two
decades, and today has evolved into a vastly larger, more complex, and multi-faceted
communications, media, and technology ecosystem, in which a host of sophisticated companies
with national and even global footprints, like AT&T, Verizon, DirecTV, Dish, Amazon, Apple,
Sony, Google, Netflix, and Facebook are increasingly competing against one another for
customer attention and loyalty, Many of these powerhouses have eclipsed Comcast and TWC in
annual revenues; market capitalization, and/or customers:

¥ See Randall Stephenson, Chairman & CEO; AT&T, Inc., Morgan Stanley Techhniogy, Media & Telecom
Conference, Tr. at 3 (Mar, 6, 2014).
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And new digital platform providers, with their roois in software and hardware, are using
the robust Internet connectivity provided by Comcast, TWC, and our competitors to grow into
global powerhouses. These companies are increasingly pursuing new businesses that compete
with ours. As one industry expert has observed, “broadband connectivity is the glue that permits
multiple firms, once walled off from one another in distinct product-market categories, to
compete, cooperate, buy, and supply products and services from one another in order to satisfy
customers that are able to buy from any one of them.”"!

For example, Google increasingly competes as a network, video, and technology provider
while providing core search and advertising functionalities for Comcast’s and TWC’s broadband
businesses. Netflix has built a customer base larger than our combined companies and is the
originator of original content and offering national subscription VOD (*SVOD™). Apple has
extended its platform into the full range of wired and wircless devices; competing in the delivery
of content and services to consumers. Microsoft just announced that it will feature ads on the
Xbox One, creating a new video advertising platform. Amazon continues to leverage its
unequaled sales platform and family of competitive tablets to promote its burgeoning Prime
Instant Video business, and just last week announced the rollout of its own advanced video set-
top box. 2 Samsung is developing its own operating system, Tizan, t¢ implement a common
platform throtiphout all of its consumer products, including mobile and television appliances; as
well as refeasing iis own apps, such as a free music streaming service.”> AT&T, Sony, and Dish
sre-cach planning 10 launch over-the-top video services in the near futire." Verizon is
considering offering an over-the-top wireless video service.  As Verizon’s CFO recently
observed, “[Verizon is] the fifth largest cable company now. I also have something that cable

hitp://www.washingtonpost.com/business/technology/verizon-buys-intels-cloud-tv-service/2014/01/21/6794336-
#225-11e3-2dd4-67278dbR0d86_print html.

n See, e.g., Press Release, Sprint Corp., Sprint and Dish to Tria! Fixed Broadband Service (Dec. 17, 2013),
http://newsroom. sprint.com/news-releases/sprint-and-dish-to-trial-fixed-wireless-broadband-service him.

n See Jonathan Sallet, The Creation of Value: The Broodband Value Circle and Evolving Market Structures,
at 3 (Apr. 4, 2011); see also Jonathan Sallet & Steven Weber, Behold the Broadband Value Circle, Bloomberg
Businessweek, Jan, 11, 2008, gvailable ar hitp:/fwrww . businessweek.com/stories/2008-01-1 1/behold-the-broadband-
value-circlebusinessweek-business-news-stock-market-and-financial-advice (“In the era of the Broadband Value
Circle, everyone can compete in everyone else’s market. Your supplier today may be your competitor tomorrow,
and you may find that you are simultansously that company’s supplier.”).

12 See Greg Bensinger, Amazon Unveils Video Streaming Device Fire TV, Wall 8. 1., Apr. 2, 2014,
hitp://online.wsj.com/news/articles/SB1000142405270230444130457947728334885 1844 mg=reno64-
wsj&url=http%3A%2F%2Fonline. wsj.com%2Farticle%2FSB10001424052762304441304579477283348851844 ht
mh

& See Yun-Hee Kim & Jonathan Krim, Samsung Is Developing Its Own Platform, Apps, Wall St. 1., Apr. 20,
2014,

v See Todd Spangler, AT&T, Chernin Group Invest 500 Miilion in Over-The-Top Video Venture, Variety,
Apr. 22, 2014, available at htip:/fvariety.com/2014/digital/news/att-chernin-group-invest-500-million-to-form-over-
the-top-tv-venture-1201160876/#; Jeff Baumgartner, Report: Dish Eyeing Summer Launch of OTT TV Service,
Multichannel News, Apr. 23, 2014, avaifable ot http:/fwww.multichannel.com/news/technology/repori-dish-eyeing-
summer-Jaunch-ott-tv-service/374044,
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93k 3

doesn’t have, which is 100 million eyeballs on wireless devices.”” And even Yahoo is
“plunging” into “the increasingly competitive world of high-quality digital video” by developing
two original TV-length comedy series and partnering with Live Nation to live-stream concerts
over Yahoo's websites and apps.'®

To meet these challenpes, Comcast has fundamentally transformed itself from a regional
cable company into a leading communications, media, and technology company. By investing
heavily in talent, research and development, and the infrastructure needed to facilitate creativity
and invention, Comcast has created a culture of innovation from top to bottom. Comcast now
employs over 1,000 developers and engineers - a pool of technical talent unprecedented in the
history of cable — and competes for new technology talent with Google, Apple, Netflix, and
many others."’

This highly dynamic, rapidly evolving industry requires constant innovation and
investment in R&D and in physical infrastructure, making increased scale not only desirable but
essential. The greater scale, expanded network coverage, and operating efficiencies resulting
from the transaction will enable Comcasi to invest the billions of dollars necessary to bring nexi-
generation technologies, more secure networks, faster Internet speeds, enhanced video and voice
services, and greater service reliability to millions of residential and business consumers across
the country.

B. Consumers Will Benefit From Accelerated Broadband Deployment And
Expanded Broadband Adoption.

1. The Transaction Will Bring Faster Internet Speeds And Next-
Generation Broadband Products And Services To TWC Customers.

Comeast is widely recognized for its technological expertise and willingness to invest in
advanced broadband services.'® Building on the investments TWC has made in its broadband
network, Comeast will bring faster Internet services and next-generation products to millions of*
TWC’s customers.

Breadband Speed Innovatien: Comeast has increased its Internet speeds 13 times in the
last 12 vears. Comcast’s fastest residential downstream broadband speeds have increased more
than 30-fold in the last six years to 505 Mbps and are among the highest in the industry.. Last

1 Fran Shariimo, EVP & CFQ, Verizon, Deutsche Baik Media, Internet and Telecom Conference, Tr. at 17
(Mar. 10, 2014).

16 See Vindu Goel & Bill Carter, Yahoo to Offer TV-Style Comedy Sericy on the Web, N.Y. Times, Apr. 28,
2014, avasiable at http.//www nytimes.com/2014/04/29/techinology/yahoo-to-offer-two-tv-length-comedy-series-on-
web.htmPReme=edit_tnt_20140428&nlid=37308674&tntemail0=y&_r=1.

1 Comeast’s research and development efforts involve highly talentéd individuals at its technology centers
around the country, including in Seattle, Silicon Valley, Denver, Washington, D.C., and Philadelphia,

B Comeast was recently rated number one by Frost & Sullivan in 2013 for “Technology Innovation” in the
North American Broadband Market.
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year, Comcast showed that its residential network is capable of delivering 3 Gigabits per second
(or “Gigs™). ¥ And Comcast successfully trialed the first One Terabit®™® connection on anetwork
segment from Ashburn, Va. to Charlotte, N.C* Toour knowledge, this was the first time live
data traffic has ever been carried at Térabit speeds on an existing commercial network.

Comeast is also doubling its broadband network capacity every 18 months to keep up
with customers’ increasing demands for Internet services on multiple devices. This was enabled
by Comeast’s decision, over five years-ago, to convert its networks to “all-digital,” which freed
up the bandwidth required to increase broadband speeds, add-channels, and provide more HD
programming.

These investments are providing unparalieled value to Comcast customers.. Comcast
customers pay 92 percent less per megabit of Internet speed on our network today than they paid
in 2002.%

TWC took a different approach to free up bandwidth on its network by adopting switched
digital video (SDV) technology. Now, TWC is transitioning to an all-digital platform to free up
additional bandwidth needed to provision faster Internet speeds, but its transition is complete in
only a small number of systems.”*

Post-transaction, Comeast intends to make substantial incremental upgrades to TWC’s
systems to migrate theni to all-digital, freeing up bandwidth to deliver greater speeds. For
example, Comcast typically bonds 8 QAM channels together in its systems, and Comcast’s most
popular broadband service tier offers speeds of 25 Mbps downstream/5 Mbps upstream across its
footprint.. In comparison, TWC bonds 4 QAM channels in nearly half of its systems, and its
most commonly purchased service tier offers speeds of 15 Mbps/1 Mbps. Comeast’s fastest
residential broadband tier offers speeds of 505 Mbps/100 Mbps; TWC’s current top speeds are

1 See Press Release, Comeast Corp., The Futurs of Broadband Speed and 4K Ultra HD Video
(June 11, 2013), hitp://corporate.comeast.com/mews-information/news- feed/comeast-demonstrates-the-future-of-
broadband-speed-and-dk-ultra-hd-video.

» That is, 10" bits'of data.
n See Press Release, Ciena Corp:, Comeast Conducts Industry’s First Live 1 Terabit Network Trial with
Ciena’s 6500 Converged Packet Optical Solution (Oct. 22, 2013), http://www.cieha.com/about/newsroom/press-
releases/Comcast-Conducts-Industrys-First-Live-1Terabit-Network-Trial-with-Cienas-6500-Converged-Packet-
Optical-Solution.html.

Id

= See Exhibit 2 {chart showing increasing speeds/decreasing per megabit costs).
2 See lan Olgeirson, Charter, Time Warner Cable Lag in All-Digital Push to Convert CapEx into Capacity,
SNL Kagan (Jan. 17, 2014) (“Time Warner Cable is estimated to have made the {digital] transition in 17% of its
homes passed, including markets in its New York cluster. The MSO has indicated plans to expand in 2014, but: . :
is not expecied to complete the effort this vear.”). TW has migrated to all-digital only in New York City; Augusta,
Maine; parts of Kentucky and Indiana; and portions of Los Angeles.
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100 Mbps/5 Mbps. Comcast’s investments in the TWC systems will also improve network
reliability, network security; and convenience to TWC customers.

Comeast will soon be increasing Internet speeds further with the deployment of DOCSIS
3.1.- DOCSIS 3.1 is the next generation cable broadband technology and is capable of delivering
Internet speeds of several Gigs; it is the most advanced broadband architecture in the
marketplace. Comcast is already preparing to deploy DGCSIS 3.1 in its existing footprint. The
broader scale resulting from the transaction will now allow us to deploy DOCSIS 3.1 across the
combined company’s footprint, giving Comeast and TWC customers access to ultra-fast
broadband capability more quickly and efficiently than either company could do on its own.

Better In-Home Wi-Fi: The transaction will similarly speed the availability of advanced
Wi-Fi equipment in consumers” homes. The quality of broadband service depends not only on
the “last-rnile” infrastructure but also the delivery of the signal over the last few yards. Comecast
has led the entire broadband industry in rolling out advanced gateway Wi-Fi routers to
approximately 8 million houscholds and small businesses, giving these customers faster speeds
(up to 270 Mbps downstream as compared to 85 Mbps downstream from the prior generation
devices) and better performance over their home and business wireless networks. In contrast,
TWC only recently began deploying advanced in-home Wi-Fi routers. With the greater
purchasing power and economies of scale resulting from the transaction, Comecast can not only
offer TWC customers access to today’s best routers, but alsc invest in and deploy next-
generation router technologies for all of the combined company’s customers.

Expanded Internet Access On The Ge: Americans are increasingly using Wi-Fiasa
primary way to connect to the Internet outside of the home. To serve this growing demand,
Comeast is building one of the largest and most robust Wi-Fi networks in the country.. These
Wi-Fi “hotspots” currently come in three different categories: outdoor (e.g., suspended from a
cable wire); as part of the broadband service provided to small and medium-sized businesses;
and “home as hotspot” (i.e., a Comcast subscriber’s home network is supplemented using a dual
router that creates a new public Wi-Fi pathway)(”’ In less than three years, Comcast has
deployed over one million Xfinity WiFi access poinis in its footprint — and seen a significant
spike in usage. And, on April 30, 2014, Comcast unveiled plans to reach eight million Xfinity
WiFi hotspots in major cities coast to coast by the end of this year.”® In comparison, TWC has
deployed only 29,000 Wi-Fi access points in its footprint.

» Through the neighborhood hotspots initiative Comeast annotmced last year, Comeast sends a separate Wi-

Fi signal from Comeast-issued home eguipment that enables anyone within range to get enline, Entire residential
blocks then show as hotspots en the Xfinity Wi-Fi mobile app. The initiative began in Philadelphia. With the
significant expansion in Chicago in 2013, Comeast . . . [is] paving the way toward a national Wi-Fi network. See
Robert Channick, Comecast Turning Chicago Homes into Public Wi-Fi Hot Spots, Chi. Trib., Mar. 5, 2014, available
at hitp://articles.chicagotribune.com/2014-03-05/business/chi-chicago-public-wili-comeast-20140304_1- xfinity-wi-
fi-moffettnathanson-public-wi-fi-hot-spots.

» See Press Release, Comceast Corp., Comeast to Reach Eight Million Xfinity WiFi Hotspots in 2014 (Apr.
30, 2014}, http://corporate.comeast.commews-information/news-feed/comcast-to-reach-8-million-x finity-wifi-
hotspots-in-2014. This expanded deployment plan includes Atlanta, Baltimore, Boston, Chicago, Denver, Detroit;
Hartford, Housten, Indianapolis, Miami, Minneapolis, Nashville, Philadelphia, Fittsburgh, Portland, Sacramenio,
Salt Lake City, San Prancisce, Seattle, and Washington, D.C.
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Comcast customers now transmit nearly 2 million gigabytes (or nearly 2 petabytes®’) of
data through Comeast’s Wi-Fi hotspots each month. Approximately 13 percent of this traffic is
transmitted through outdoor hotspots; 11 percent is transmitted through small and medium
business (or “SMB”) hotspots, 51 percent is transmitted through hotspots in customers’ own
homes, and 24 percent is transmitted through hotspots in other customers’ homes, Public
awareness of the benefits of this early-stage initiative is increasing, and usage is steadily
growing. In fact, users connecting to residential neighborhood hotspots utilize them for longer
periods of time, with their sessions lasting three times as long as sessions on outdoor hotspots
and with users consuming almost three times as much data.

To complement these efforts; Comeast has partnered with TWC and other cable
companies in a “CableWiFi” initiative that allows each company’s customers to use the other
companies’ Wi-Fi hotspots. But this partnership has not created the incentives or structure
necessary to significantly expand Wi-Fi availability in the ways that Comcast envisions for its
customers.

The transaction will give Comeast the geographic reach, economies of scale, customer
density, and return on investment needed to massively expand Wi-Fi hotspots across the
combined company’s footprint, including in the Midwest, South, and West, particularly in areas
like Cleveland/Pittsburgh, the Carolinas, Texas, and California, where there will be greater
density and clustering of systems. Our goal is to provide greater Wi-Fi availability that allows
the combined company’s customers to access the Internet in more places, more conveniently,
and at no additional charge.

2. The Transaction Will Accelerate Other Broadband Network
Investments And improvements That Benefit Consumers.

The transaction will also enable Comeast to invest in network expansions and last-mile
improvements that provide an even stronger foundation for innovative applications, including
education, healthcare, the delivery. of government services, and home security and energy
management. And with greater coverage and density of systems, Comcast will also have the
ability and incentive to build out and make available interconnection points in more geographic
regions. This will be especially beneficial to companies like Google, Netflix, and Amazon,
which aggregate massive data traffic when they deliver their own and others’ services to
CONSUILETS.

These network upgrades will promiote other critical investments, at the edge of the
network, in exciting new applications and services for consumers.”® In its Open Internet Order,
the FCC described this dynamic as:

2 This is equivalent to nearly half a millien DVDs worth of data each mionth. See Visual Networking Index
P Traffic Chari, Cisco, hitp://www.cisco.com/cde_content_elements/networking_solutions/service_provider/
visual_networking_ip_traffic_charthtml,

® See Peter Grant & Bruce Crwall, After Internet’s Big Bust, Broadband Shift Went O, Wall St. 1, Jan, 8,
2003, available ai http:/lonline.wsj.com/news/articles/SB 1041979000 108173904 (John Doerr of Kleiner Perkins:
“There’s no question that broadband epables paid-for-content business medels.™Y; id (Disney Internet Group
President Steve Wadsworth on why ABC and ESPN websites were launching new video technology in 2003 as
compared to the Dot Com bust: “We’re getting to critical mass in broadband.”); Josephine Moulds, Baom, boom,
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a virtuous circle of innovation in which new uses of the network —
including new content, applications, scrvices, and devices —lead to
increased end-user demand for broadband, which drives network
improvements, which in turn lead to further innovative network uses . . . .
Streaming video and e-commerce applications, for instance, have led to
major network improvements such as fiber tc the premises, VDSL, and
DOCSIS 3.0. These petwork improvements generate new opportunities
for edge providers, spurring them to innovate further,”

This competitive dynamic has given consumers a more abundant and diverse choice of content,
platforms, and providers than ever before. The transaction will enable the combined comipany to
continue to contribute to this dynamic ecosystem more effectively than either company could do
alone.

3. The Transaction Will Brive Greater Broadband Adoption Across The
Combined Company’s Footprint.

One of the most pressing challenges facing this country is the significant broadband
adoption gap — known as the “digital divide.” The combination of Comcast and TWC will
substantially advance the goal of bringing all Americans into the digital communications age by
extending Comcast’s landmark Inrernet Essentials broadband adoption program to TWC’s
territories.

The primary barriers to broadband adoption have been identified as including a perceived
lack of relevance of the Intetnet to the lives of individual consumers, a lack of “digital literacy”
in consumers’ understanding how to use the technology, and, for some, the price of getting
online. Working with the FCC, community partners, and local elected officials, Comcast
developed Internet Essentials to respond directly to all of these challenges. Interner Essentials
provides low-income households with broadband service for $9.95 a month, along with the
option to purchase an Internet-ready computer for under $150, and multiple options for accessing
free digital literacy training in print, online, and in person.”® Families with children eligible to

Dotcoms Are Back in the Frame, Telegraph, Apr. 20, 2007, available at

http://www telegraph.co.uk/finance/markets/2807599/Boom-boom.-Dotéoms-aré-back-in-the~-frame.him} (Judy
Gibbons of Accel: “A whole industry infrastructure has been established, there are millions of users, people are
consurning online versus offtine. It’s become very mainstream and therefore there are still lots of opportunities to
both transform existing business and create new applications that are enly possible with broadband internet, like
social networking.™y; see also Hearing on The American Clean Fnergy Security Act of 2009: Before the Subcomm.
on Energy & Env't of the H. Comm. on Energy & Commerce, 111th Cong, 1245 (Apr. 24, 20093 (“[1In 1996, we
went from a point where not one home in America had broadband in 1996, not one hiome, to a point where, 10 years
later, there is 2 whole new vocabulary, YouTube, Google, eBay, Amazon, Hulu, thousands of companies, millions
of new jobs. They didn’t exist because the market wasn’t there before 1996 for broadband. It was all narrowband,™
{Rep. Edward Markey).

» See¢ Preserving the Open Internet; Broadband Industry Practices; Report and Order, 25 FCC Red 17905
914 (2010).

% See Getting Started with the Internet, Internet Essentials, http:/learning.internetessentials.com/
tour/getting-started-internet (last visited May 4, 2014).
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treceive free or reduced-price school lunches through the National School Lunch Program can
qualify for this program.

Internet Essentials is achieving real results' In the first 30 months of the program,
Coemeast connected more than 300,000 families, representing an estimated 1.2 million low-
income Americans, to the power of the Internet at home. Over the past three years, Comcast also
has provided in-person digital literacy training to more than 1.6 million individuajs. >

Helping people' successfully cross the digital divide requires ongoing outreach.. To
increase awarencss of the Infernet Essentials program, Comcast has made significant and
sustained efforts within local communities. To date, those outreach efforts have included:

e Distributing over 33 million free brochures to school districts and community
partners for (available in 14 different languages).

@ Broadcasting more than 3.6 million public service annocuncements with a
combined value of nearly $48 million.

s Forging more than 8,000 partnerships with community-based organizations,
government agencies, and elected officials at all levels of government.

Other significant milestones for Comeast’s Infernet Essentidls program include:

s Offering Internet Essentials in more than 30,000 schools and 4,000 school
districts in 39 states and the District of Columbia to spread the word and help
bring more families online.

s Investing more than $165 millien in cash and in-kind support to kelp fund
digital literacy initiatives nationally, reaching more than 1.6 million people
through Comcast’s non-profit partners.

» Fielding 1.9 million phone calls to the Interret Essentials call center.
e Welcoming 1.8 million visitors to the Infernet Essentials websites, which

supply information in both English and Spanish, and the Online Learning
Center. :

3 See Charisse Lillie, Comcast Ranks Among Top 50 Companies for Commitment to Community, Comeast
Voices {Dec. 5, 2013), hitp://corporate.comcast.com/comcast-voices/comeast-ranks-among-top-50-companies-for-
commitment-to-community; see also 2013 Resuits, The Civic 50, hitp://www.civic50.0rg/2013 _results.php (last
visited May 4, 2014); dpplications of Comcast Corporation, General Electric Company, and NBC Universai, Inc.
Jor Consent to Assign Licenses and Transfer Control of Licenses, Memorandum Opinion and Order, 26 FCC Red
4238, 4514-15 (2011) (Statement of Commissiener Clybum) (explaining that “[tihe adoption initiative ..... is well~
crafted, ambitious, and has enormous potential. By offering the possibility of affordable, high-speed broadband to
families . . . not only will scheol-age children be able to explore the infinite worlds of the web, but the others in their
homes will be able to join them.”).

2 See Bxhibit 3 ({nternet Essenticls graphic).
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¢ Providing IE customers with more than 23,000 subsidized computers al less
than $150 each.®

In addition, Comcast recently made grants totaling more than $1 million to 15
communitics to create “Internet Essentialy Learning Zones.” The grants are part of Comcast’s
multi-faceted Gold Medal Recognition Program for communities that have done the most to help
close the digital divide. Learning Zones will bring together the non-profit community, schools,
and Comcast to create a continuum of connectivity during the day, after school, and at home. As
part of these efforts, Comcast offered an opportunity for all eligible families in these
communities to receive free Inferner Essentials service for six months if they registered with the
program during a three-week peried in March.™® More than 4,300 new low-income families have
been connacted to the Internet under this promotional offer,”

And the program has not remained static. As Comcast has gained insights from hands-on
experience, it has consistently implemented significant enhancements to Infernet Essentials
along the way. As a result, the program has grown well beyond the company’s original
commitment in the NBCUniversal transaction. These enhancements include:

e« Eligibility criteria expanded — Comcast has expanded eligibility criteria for
Internet Essentials twice, first by extending it to families with children
eligible to receive reduced price school lunches, and then by offering it to
parochial, private, cyberschool, and homeschooled students. As a result,
nearly 2.6 million families nationwide are now eligible for Jnternet
Essentials, an increase of approximately 30 percent from the original eligible
base.

® See, e.g., Press Release, Comcast Corp., Comeast Extends National Broadband Adoption Program for Low-
Income Families (Mar. 4, 2014), hitp://corporate.comeast.com/uews-information/news-feed/internet-essentials-
2014,

3 1d

& TWC also has undertaken broadband adoption efforts in recent years. TWC has offered an entry-level,
“Everyday Low Price” broadband access service for $14.95 per month, as well as its Starter [nternet program
targeted to schools in several areas in its footprint, which provided eligible families a basic tier of broadband setvice
for two years for $10 per month. See Mike Robuck, Time Warner Boots Up Wi-Fi Hotspots, Starter Internet Tier in
K.C., CED, Nov. 30, 2012, available at htp://www.cedmagazine.com/news/2012/1 1 time-warner-boots-up-wi-fi-
hotspots-starter-internet-tier-in-kc. Ultimately, 486 schools participated in the pilot program, which ended in
January 2013. TWC also has been actively engaged in a variety of other broadband adoption and digital literacy
efforts through partnerships with non-profit and community crganizations. For example, in partnership with the
nation’s largest civil rights organizations, TWC carried $1 million worth of PSAs in key markets twoughout 2012-
2013 to promote the importance of broadband. The PSAs were carried in English, Spanish, and five ather languages
and were prepared by the Broadband Cpportunity Cealition (“BBOC”). BBOC’s members include: National Urban
League, NAACP, National Council of La Raza, Asian American Justice Center, and LULAC. TWC has also
partnered with the McCain Internet Empoewerment Project, a non-profit initiative that brings breadband service and
computer accessibility to senior citizens. TWC has provided computers and broadband connectivity at the Wilson
Senior Center and eight other assisted-living facilities in ihe area to expand digital licracy among senjor citizens.
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e DBroadhand speeds increased — Comeast increased the program’s breadband
speeds twice in less than two years (from 1.5 to 3 to 5 Mbps upstream), and
Internet Essential families now receive downstream speeds of 5 Mbps and
upstream speeds of 1 Mbps.

o Instant approval process expanded — Comeast expanded its instant approval
process for families whose studenis attend schools with 70 percent or more
National School Lunch Program participation (previously, the threshold was
80 percent), which enhanced participation rates.

e Online support enhanced — Comcast created an online application tool on the
program’s English- and Spanish-language websites to make applications
easter and faster.

s Partner support facilitated — Comeast’s community partners now may help
connect low-income families to the Internet by purchasing “Opportunity
Cards” that help defray the cost of the service. And Comcast launched a
program that gives third parties such as schools and community-based
organizations the ability to purchase Internet Essentials service and
equipment in bulk for families in their community.

o Registration process expanded — Comcast conducts on-site registration
during Internet Essentials events all over the country.

e Residential moves supported — Comcast updated the “transfer of service”
process for Internet Essentials customers, which now allows customers to
move theif accounts to a new home address in a Comeast service arca
without having to reapply for the program.

e Extended the program — Comcast has extended the program indefinitely
beyond its initial three-year term, which was scheduied to expire in Summer
2014,

Thanks to all of these efforts, Internet Essentials is doing exactly what it was désigned to
do, as confirmed by two surveys compiled from famifies who participate in the program.
Approximately 98 percent of program participants report that their children use the Internet
access for homework (with 94 percent reporting their kids are doing better in school as a result);
and 62 percent are using it for job searching, with 57 percent of those reporting that it helped
with finding someone in their household a job.** These are the kind of important, real-world
benefits that bridging the broadband adoption gap can provide to American families. )

Comgcast’s voluatary broadband adoption cormmitment under the NBCUniversal
QOrder cxpires this summer, when the program completes three full years. But Comcast’s

36 See David L. Cohen, Year Three Internet Essentials Progress Report; Comeast Voices {Mar, 4, 2014),
http://corporate.comeast.corm/comeast-voices/year-three-internet-essentials-progress-
report?rid=776739735&mid=EMC_20140304 CAB_IE_Partner.

- 18 -



37

commitment to this cause is stronger than ever. That is why Comcast recently announced
that it will extend the Internet Essentials program indefinitely”’

‘When this transaction is approved, Internet Essentials will becoms available in all the
communities in the retained TWC markets — including major new metropolitan areas such as Los
Angeles, New York, and Dallas/Fort Worth, which collectively have over 500,000 cligible
students from 250,000 families — thereby significantly extending the program’s reach. * Thus,
another tangible and far-reaching henefit of this transaction will be to make the power of
broadband and the Internet available to many more low-income families and to help reduce the
country’s unacceptable digital divide.

C..  The Transaction Will Provide Innovative Video Products And Services To
Millions Of Consumers.

Competition for traditional video sérvices has never been fiercer or more challenging.
Over the past five years, the two nationwide DBS providers have added another 1.7 million
subscribers and the telco video providers have added another 6.2 million subscribers, while
traditional cable operators have lost 7.3 million video subscribers. In the last year alone, telco
providers gained over 1.4 million subscribers.” And if one goes back to 2605, as shown in the
graph below, the increase in MVPD competition is even more pronounced.

i Sée Press Releass, Comeast Corp., Comeast Extends National Broadband Adoption Program for Low-

Income Families (Mar. 4, 2014), hitpi//corporate.comcast.com/news-information/news-feed/internet-essentials-2014.
*® Because Comcast will no longer control the cable systems in the markets being divested, it will no longer
be able to support fnternes Essentials in those communities, although SpinCo could choose to continue the program.
» Recent data shows that this trend is continuing. The top nitie cable companies lost about 1,735,000 video
subscribers in 2013, while the top telephone providers added 1,460,000 subscribers and satellite TV providers added
170,000 subscribers in the same year. See Press Release, Leichtman Research Group, Major Multi-Channel Video
Providers Lost About 105,000 Subscribers in 2013 (Mar. 14, 2014),

hitp://www.leichtmanresearch.com/press/03 141 4release.html.
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Today, Comcast’s [operaring] platform is the video indusiry’s best produci.

Their VOD service is the video industry’s best library. Their network, their
customer service, and even their marketing have improved by lightyears.: Their
positive video subscriber result, coming as it does when their video penetration of
homes passed has fallen to just 40.3 percent, is testament not to a “good quarter”
but instead to a good half-decade of hard work and heavy lifting. *?

As aresult of these efforts, “the reality is that when you really look at Comcast’s network and
services, and even its pricing, eompared to Time Warner Cable’s services, an argument can be
made that Time Warner Cable custoimers may have a lot to gain from being converted to
Comeast customers.”

Another analyst similarly commented, “Comeast has really focused on investing in its
network. Time Warner Cable has been reacting to changes in the market too, but not with the
same speed” as Comeast.* For video services, “there’s no question that Comeast has a better
offering compared with what Time Warner Cable offers today. From its video-on-demand
catalog to its TV Everywhere service to a cloud-based user interface it’s been developing the

past couple of years, Comcast has invested heavily in revamping its TV service, and it shows.”*

Post-transaction, Comcast is committed to providing TWC customers the best value in
video services — not just to keep current TWC customers, but also to atiract hew ones by
outdoing the competition and offering better, more innovative video experiences. And Comecast
can also add TWC innovations to current Comcast customers, creating an increased value
proposition footprini-wide.*

Best Enterininment Operating Systems: The transaction will give millions of TWC
customers access to Comcast’s cutting-edge and pationally acclaimed X1 entertainment
operating system (including system upgrades), as well as access to more content on a variety of
devices inside and outside the home.

The X1 platform provides an unmatched interactive TV experience featuring a state-of-
the-art user interface and other product features that transform our customers’ viewing

“ See MoffetiNathanson Research, Comcast Q4 2013: Boardwalk Empire, at 2 (Jan. 28, 2014) (emphaéis

added).
3 See Marguerite Reardon; Why a Comidst Merger Coudd Be Good for TWC Customers, CNET, Mar. 15,

2014, hitpi/mews.cnot.com/8301-1023_3-57620361-93/why-a-comeast-metger-could-be-good-for-twe-customers!
(quoting Craig Moffett).

# 1d {quoting THS analyst Erik Brannon).

45 id

1 In Fortune’s recent World’s Most Admired Companies List 2014, Comeast was named the number one
Cable and Satellite Provider by industry executives, directors, and analysts. In this indusiry category, Comeast also
ranked number one in innovation, people management, use of corporate assets, social responsibility, quality of
management, financial soundness, and long-term investment, The World's Mos¢ Admired Companies, Forune, Mar,
17,2014,
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experiences. These new features can only be fully appreciated by trying out the system,*” and
include: (1) integrated search (across TV, Xfinity On Demand, and DVR) with instant play; (2)
enhanced personalization and recommendations; (3) access to the Internet and TV-enabled apps
like Facebook, Pandora, and others; (4) the X1 remote app, which offers a new remote control
experience by letting customers use their smartphones and tablets to contro] their TVs witha
simple tap, swipe, and shake, or use voice commands to easily navigate the programming guide;
and (5) in certain markets, the ability to instantly send any website from a smartphone, tablet, or
PCtothe TV.*

Comgast has also just lannched its new X1 DVR with ¢loud technology, which enablés
customers to watch their DVR recordings on PCs, Magcs, and mobile devices in the home, and to
download recorded content to take on-the-go. In addition, Comcast has offered a live in-home
streaming feature that allows customers on the X1 platform to stream practically their entire TV
channel lineup to computers and mobile devices in the home at no extra cost.

TWC has likewise offered innovative DVR functicnaiities to its customers, including its
“Start Over” and “Look Back™ technologies. The transaction will allow Comcast to explore how
best to combine these features for all of the combined company’s customers.

More Cable Channels and VOD: Comeast has also led the cable industry in going all-
digital, dramatically improving the video experience while simultaneously freeing up valuable
bandwidth for enhanced data, video, and voice services. Comcast cusiomers now have more
cable channel viewing and Xfinity On Demand choices, offering over 55,000 programming
choices, including the most current TV shows and movies (80 percent of this content is free of
cl1arge),49 Xfinity On Demand also has the best new release movies from all the major studios,
and one of the broadest selections of independent films.

“ See Entertainment Operating System X1; Comcast Corp., hitp://www.comcast.com/x1 (including video

demonsiration of the X1 platform). Comeast is now beginning a phased rollout of an enhanced version of the X1
platform, which is sometimes referred to as “X2.” In addition, on April 29, 2014, Comcast announced that X1
triple-play customers will soon be able to live stream personal video trom their mobile devices, over the Internet,
directly to the television. For example, 2 mom could live siream a daughter’s soocer game in Philadelphia to her
grandparents’ television in San Francisco, Press Release, Comeast Corp., Comeast Brings Advanced
Communications, More Personal Media to the TV (Apr. 29, 2014), hitp:/corporate.comeast.com/news-
information/news-feed/ncta-2014-x1.

48 Praise for the value and innovation of the X1 platform has been widespread.” See, e.g., Todd Bishop, Xfinity
X!I: How Comcast Roped Mz Back in 1o Cable, GeekWire, Aug. 22, 2013, hitp:/iwww.geekwire.com/2013/xfinity-
x1/ (“T have been testing this sleck black cable box for the past three weeks, but to call it a cable box reaily doesn’t
do it justice. It s a nice blend of Internet content, live television, apps, a multi-tuner DVR and on-demand
programming, in one of the cleanest user interfaces that you'll find from a cable company.”); Tim Carmody,
Comeast's New X1 Ul Integrates Real-time and Streaming TV with News and Social Apps, The Verge, May 21,
2012, htp//www theverge.com/2012/5/2 1/3033972/comeast-ui-platforms-video-news-social-apps (“[X1] feels like
a genuinely 21st-century way to use a widescreen television set — like a smart TV inside your cable box.”); John
McDuling, The American Cable Industry’s Cunning Plan to Save liself: Make TV Work Like It Should, Quartz, Feb.
4, 2014, hitp://gz.com/172333/the-american-cable-industrys-cunning -plan-to-save-itseif-make-tv-work-like-it-
should/ (quoting Netflix CEO Reed Hastings describing the X1 as a “great produet.”).

” Xfinity On Demand averages 400 million views each month. Since the service launched in 2003, there
have been 32 billion views. Comcast has alse launched a competitive SYOD service, Streampix, that provides
customers additional choices of library TV and movie content.
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Although TWC originally used SDV technoclogy to free up bandwidth on its network and
provide increased high-quality content, it has likewise begun migrating its systems to ail-digital.
Post-transaction, Comeast will use its expertise and experience to accelerate digital migration of
TWC's systems, enabling Comcast to re-purpose bandwidth where needed to support more
channels and VOD choices, bringing TWC customers the enhanced video experience that
Comcast customers already enjoy, and winning back customers in the face of increasingly
widespread and rigorous competition for customers’ time and attention.

Superior TV Everywhere Services: Comcast has also focused on adding value to its
video service for customers by sccuring comprehensive digital rights from programmers like
Disney, Fox, AMC, and Viacom, cnabling Comeast to offer TV Everywhere and other streaming
services to its customers, Through XfinityTV.com and Xfinity TV mobile apps, for example,
Comcast cable customers can access over 50 live TV channels, and over 25,000 movies and TV
shows,*” that can be watched anytime, anywhere,5 ! including by downloading programming to
watch offline later. With this transaction, TWC customers will now enjoy the expanded content
offerings that Comcast already makes available to its customers.

Even more, Xfinity content can be accessed in a variety of ways both at home and on the
go. The Xfinity TV Go app allows users to access live and on-demand content across a range of
devices, including iPhones, iPads, Android smartphones and tablets, and Amazon Kindle Fire
tablets. Customers can also view this content directly from laptops and desktops by visiting
KfinityTV.com.. And customers can access their Xfinity on-demand content at bome through an
Xbox 360 rather than through a set-top box.

Faster Deployment Qf IP Cable And Other Pro-Consumer Tecknologies: The
combined company will alse be strongly positioned to help advance the IP cable transition. As
the FCC has observed, “[m]jodernizing communications networks can dramatically reduce
network costs, allowing providers to serve customers with increased efficiencies that can lead to
improved aud innovative product offerings and lower prices.”

Accelerating the [P cable transition will vield a number of consumer and public interest
benefits. IP cable:

» In-compatison, TWC customers can view up to 29 live channels and 6,500 hours of video content.

3t See Press Release, Comicast Corp., Xfinity TV Go Network Roster Tops 50 with Latest Update (Maf. 19,
2014), hitp://corporate.comeast.com/news-information/news-feed/comeast-custoniers-can-now-stream-more-than-
50-live-channels-anytime-anywhere.

2 See Technology Transitions, Order, Report and Order, and Further Notice of Proposed Rulemaking, Report
and Order, Order and Further Notice of Proposed Rulemaking, Proposal for Ongoing Data Initiative, GN Docket
No. 13-5, FCC No. 14-5 92 {rel. Jan, 31,2014),
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s Enables consumers to access their cable and advanced video services in their
homes on a wide variety of IP-enabled retail devices — video game consoles,
tablets and other connected deﬁzic(—:s;”3

o Shifts more of the network intelligence to the cloud, thereby allowing the
combined company to rapidly roll out new functionalities to consumers;

#  Reduces costs by allowing the combined company to simplify its existing
distribution networks by relying on IP technology to transport all of its services
and relying on innovative off-the-shelf IP-based retail devices and reducing its
home equipment and inventory costs; and

e Dramatically reduces energy consumption for consumer set-top boxes.

Comcast and TWC have each made significant investments in IP infrastructure, devices,
and applications. Post-transaction, Comcast is committed to speeding the IP cable transition
throughout the combined company’s expanded footprint, creating even greater value for
customers.

Extension of NBCUniversal Commitments: As part-of the transaction, Comeast will
also extend several video service commitments from the NBCUniversal Order to all of the
acquired TWC systems. These include Comeast’s commitments to diverse programming;
children’s programming; broadcast station protections for local market integrity and
retransmiission consent negotiations; guaranteed carriage of non-commercial educational stations
(that have must-carry rights and have relinquished their broadcast spectrum); and news
neighborhood requirements.™*

b. The Transaction Will Enhance Competition For Voice Services.

The availability of voice services fromi-cable companies has had significant pro-
competitive and pro-consumer benefits, including lower prices and better service.”® Our voice

= See, e.g;; Yaron Raz, Migrating 10 1P in the Cable TV Environment: Benrzﬁt&, Challenges, and Resolitions,

CED, Oct. 16, 2013, available af hitp:/fwww .cedmagazine.coin/asticles/2013/1 O/migrating-to-ip-in-the-cable-tv-
environment-benefits-challenges-and-resolutions; Cable Edges to an IP Fuiure, Digital TV Europe (July 3, 2013),
htip://www.digitaltveurope.net/74622/cable-edges-to-an-ip-future/ (“IP is seen as a desirable platform for video
services as it will enable them to deliver multiroom and multiscreen services much more economically.”).

3 See Exhibit 4 (Day One Undertakings Memorandum, dated Feb. 13, 2014).

5 Sée, e.g., Press Release, FCC, FCC Approves Meérger of AT&T Ine. and BellSouth Corperation, at 2 (Dec.
29, 2006) (noting that “the rapid growth of intermodal competitors — particularly cable telephony providers .. . is an
increasingly significant competitive force in this market™); Connect America Fund, Report and Order and Further
Notice of Proposed Rulemaking, 26 FCC Red 17663, App. 19 3 n.11 (2011); Michael I3, Pelcovits & Daniel E.
Haar, Microeconomic Consulting & Research Associates, Inc., Consumer Benefits from Cable-Telco Competition, at
customers and $19.5 billion in indirect consumer benefits due to the competitive response of the ILECs; for a total of
$23.5 billion of consumer benefits.” It also projected that the total consumer benefits of such competition would be
“more than $111 billion™ between 2008 and 2012).
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services have increasingly given residential and small business customers competitive
alternatives for basic telephone service in the areas served by Comcast and TWC.

Comcast offers “Xfinity Voice” service to residential customers throughout the vast
majority of its service territory, and as of Deccmber 2013, 10.7 million Comcast customers
subscribed. Xfinity Voice offers users a long list of enbanced features made possible by
Comeast’s industry-leading IP network, such as caller D provided over a television, laptop, or
mobile device, and Readable Voicemail.  Similarly, Comcast’s Business VoiceEdge offers an
even more robust voice platform for business users, and offers an important competitive choice
for small, medium-sized, and larger enterprise businesses.

TWC has also made substantial strides in creating a robust voice service to compete with
other voice providers. TWC was the first multiple system operator to introduce a mass-market,
facilities-based digital voice service, and has now deployed digital voice throughout its
geographic footprint. TWC serves approximately 5.3 million residential and business voice
customers.

The transaction will bring together the best aspects of both companies” digital voice
services, creating best-in-class voice services for residential and business customers alike, and
making Comecast a more effective competitor for voice services with ILECs and other providers.

E. The Transaction Will Enhance Competition In The Markets For Business
Communications. And Wireless Backhaul Services.

Comcast and TWC are both upstatt competitors in the market for businegss services in
their respective service arcas. Comeast has been actively signing up small and medium-sized
businesses and institutions in its footprint for the past several years.”® TWC has also entered the
small business marketplace, and has more experience providing advanced services to medium-
sized businesses and some national accounts in its footprint.”’ Comcast and TWC estimate that
they have reached about 10 to 15 percent penetration of the local small and medium-sized
business market, and a de minimis share of national business, in their respective geographic
areas. The transaction will give the combined company the greater scale, coverage, and
operating efficiencies necessary to-compete more aggressively in these segments of the
economy, especially for medium-sized, regional, and “super-regional” businesses.

Important Inroads Serving Smull and Medium-Sized Businesses and Institutions:
There are approximately 23 million small businesses in the United States. Together, they are the
largest source of employment in the country.”® But for many small businesses and institutions,
their existing choices for broadband are limited to expensive T1 services with download speeds

* See Doug Mitchelson & Brian Russo, Deutsche Bank, Pay TV Guide / 4Q13 Wrap 35 (Mar. 6, 2014).
7 We generally view these market segments as follows: small business — fewer than 20 employees; medium-
sized business — 20-500 employees often across multiple sites in different geographic locations, includes regional
and guper-regional; and national (enterprise) accounts — over 500 employees across many sites.

= Sec Smail Business Trends, U.S. Small Business Administration, hitp://www.sba.gov/content/small-
business-trends (last visited May 4, 2014},
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of only 1.54 Mbps, or even slower services.” Where our companies have been able to compete
for these important but underserved customers, legacy providers, including AT&T, Verizon, and
CenturyLink, have quickly responded by upgrading their services, aggressively investing, and
adding value for customers.®® And a 2013 research report indicates that new entry into these
market segments has been decreased Ethernet pricing for business by 10 percent or more a
year.

Comcast’s business services division; known as “Comcast Business,” has helped provide
a competitive alternative for small businesses, as well as institutions, by offering fiber-based
“on-net”) high-speed Internet {up to 150 Mbps), high-performance point-to-point and multi-
point Ethernet services with the capacity to provide speeds of | Gig (and even as high as 10
Gigs), cloud computing, TV/programming, and voice services.*? This includes oftfering better,
lower-cost broadband services to schools and school districts, which will advance the goals of
the ConnectED initiative.”? And Comcast has also brought to thousands of pharmacies, barber

» See Charlie Reed, Camcast-Time Warner Cable Merger to Create Fourth Largest Business Services
Player, Telecom Reseller, Feb. 13, 2014, available a¢ hitp:/iwww.telecomreseller.cony/2014/02/153/comcast-time-
warner-cable-merger-to-create-fourth-largest-business-services-player/.

& For example, AT&T and CenturyLink have intensified efforts to expand fiber 10 businesses and reduce
cable’s speed advantage, with AT&T pledging to extend fiber to | million businesses in its footprint and
CenturylLink increasing the number of fiber-fod buildings by 17 percent between the third and fourth quarter of
2013. See Scan Buckley, AT&T"s $14B Profect VIP: Breaking Oui the Business Service, U-verse Numbers,
FierceTelecom, Sept. 24, 2013, htip://www fiercetelecom.com/special-reports/atts- 14b-project-vip-breaking-out-
business-service-u-verse-numbers; Glen Post, CEO, CenturyLink, Inc., Q4 2013 Earnings Call, Tr. at 5 (Feb. 12,
2014). And Verizon has added Google Apps for Business for its business customers. See Monte Beck, Vice
President of Small Business Market, Verizon, Google Apps jor Business Now Available for Verizon Customers,
Google Official Enterprise Blog (Jan. 24. 2011), hitp:/googleenterprise.blogspot.com/2011/01/google-apps-for-
business-now-available.html. Similarly, CenturyLink has enhanced its Core Connect product for business by adding
website design and hosting, domain name registration, fax over email, and data backup services. See Core Cormect,
Century Link Business, http://www.centurylink. com/smallbusiness/products/bundles/cors-connect/ (last visited May
4,2014).

& See Insight Research Corp., US Corriers and Ethernes Servicey: 2073-2018, at 5 (Aug. 2013); see also
TeleGeography, Globai Enterprise Networks: Enterprise Service Pricing, at 16 (Jan. 2013) (*Median Ethernet
market prices remain volatile, fluctuating considerably year to year. ... With this said however, the long-term price
trend is clearly down.™; id. at 20 (“As a growing number of carriers offer the service, [Virtual Private LAN Service]
prices continue to decline.”); Craig Galbraith, CableCos Gain Ground in Etherney, But AT&T, Verizon Still Lead,
Channel Partners (Feb. 12, 2014), http://www.channelpartnersonline.com/news/2014/02/cablecos-gain-ground-in-
ethernet-but-at-i-verizon.aspx (“Cable companies have developed a winning formula for the 1.5, business Bthernet
market. They are successfully leveraging their on-net fiber footprints to offer aggressive pricing and rapid service
provisioning.”).

5 TWC has served the small busingss segment market as well. The combined company has the opportunity
to provide new services to a host of small businesses in the TWC markets, and to provide those businesses with
options, pricing, and attention that the incumbent providers have not offered.

e For example, by using Comeast for broadband services, 2 Chicago school district is saving “about 42
percent over what we were spending with AT&T.” Denys Bucksten, District 112 Will Have A Tenfold Increase In
Bandwidth This Year To Improve Internel Access, Chi. Trib,, Aug, 12, 2013, available at
hitp://articles.chicagotribune.com/2013-08- 1 2/news/ci-ti-1k-0815-highland-park-school-technology-

26130812 _1_north-shore-district-district-112-bandwidth, Aad in Penusylvania, Comeast was able to provide a
number of school districts with connectivity to the PA 1Unet, an online, statewide, private network that allows
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shops, dry cleaners, and restaurants a value proposition that was far better than had previously
been available — lower price, more atiractive product offerings, and better customer service.

TWC has made significant progress breaking into both the small and medium-sized
business segment in its footprint, including an investment in NaviSite, a company that allows
- o~ - . . . 3
TWC 1o offer cloud-based services to medium-sized business customers.”

Nevertheless, Comcast and TWC have faced constraints in attempting to replicate their
market success on a larger scale. The added scale and geographic reach, as well as
complementary strengths afforded by the transaction, will enhance the combined company’s
ability to be a more significant player in the medium-sized business segment and beyond.  In
addition, the geographic rationalization of systems resulting from the Charter-related transactions
will further advance these efforts.

Medium-Sized, Regional, and “Super-Regional” Businesses Will Especially Benefit
Jfrom the Transaction: The transaction, along with the geographic rationalization of systems
realized from the Charter-related transactions, will create a substantial opportunity for the

teachers and students to-communicate, collaborate, and share resources: According to Jared Mader, director of
education technology for the Lincoln Intermediate Unit, which helped facilitate the agreement, “Comeast has
allowed many of our districts to increase their bandwidth exponentially - and in some cases for half the price —
which has given them access te cloud computing, video conferencing, and other online educational tools that had
previously been cost-prohibitive for them.” Penmsyfvania Disiricts Ger Low-Cost Ethernet Seyvices, School CIO
(Jan. 31, 2014), http://www.schoolcio.com/cio-feature-articles/0109/back-office-business/51634,

e See J.T. Ramsey, Qdd with Bill Stemper, President of Comcast Business Services, Comceast Voices (Feb.
12, 2013), hitp://corporate.comeast.cony/comeast-voices/ga-with-bill-stemper-president-of-comeast-business-
services (describing evolution of Comeast’s Business Services). For example, Utz Quality Foods is using Comeast
Business Ethernet and Business Trunks to connect muitiple office locations and distribution centers throughout the
Eastern United States, repotting that it realized a significant cost savings while enjoying more bandwidth than what
its Tt Yines had provided. Utz Upgrades Connectivity for Offices, Distribution Centers, Bvening Sun (Apr. 24,
2013), hitp://www.eveningsun.com/news/ci_23096622/utz-upgrades-connectivity-offices-distribution-centers-
including-hanover.

b Although Comeast only launched its efforts in the medium-sized businesy segment in 2010, it has already
been recognized for its innovations, winning a variety of Carrier Ethernet awards, including 2013 Metro Ethernet
Forum awards for Regional Service Provider of the Year, Best Marketing, and Best Carrier Ethernet Business
Application, as well as a 2012 Best Practices Award from Frost & Sullivan for North American MSO Ethernet
Services Competitive Strategy Leadership. See Press Release, Comeast Corp., Comeast Introduces New Metra
Ethernet Services for Mid-Sized Businesses {May 16, 201 1), http://corporate, comeast.com/niews-information/néws-
feed/comeast-introduces-metro-ethernet-services-to-address-bandwidth-application-and-reliahility-requirements-of-
mid-sized-businesses; Bill Stemper, Comcast Wins Mewa Ethernet Forum Service Provider of the Year Award,
Comeast Voices (Nov. 22, 2013), http://corporate.comcast. com/comceast-voices/comeast-wins-metro-ethernet-
forum-service-provider-of-the-year-award. Similarly, Union Bank in Ohio switched from T-1 broadband lines
provided by telecommunications carriers to Time Warter Cable. The bank’s data transmission speed doubled from
1.5 Mbps on the old T-1 lines to 3 Mhps bandwidth on Time Warner Cable’s fiber-optic network, “the bank’s data
congestion problems are a thing of the past,” its “most stringent network security needs” are being managed, and it
experienced “a tremendous reduction” in broadband service costs. See Time Warner Cable, Case Study, The Union
Bani Company Cashes in on Biazing Fast Ethernet and Managed Security Services from Time Warner Business
Class, http:/www.timewarnercable, com/en/business-home/resource-center/case-studies/union-bank-company htm}
{last visited May 4, 2014).
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combined company to reach and serve more medium-sized businesses, as well as regional and
“super-regional” businesses, bringing added competition to these important market segments.
For example, many small businesses are franchises that have a number of locations across a
region. Given the limits of their current footprints, it is difficult for Comcast and TWC to offer
seamless advanced services to these businesses.. The transaction will change that.

Because the two companies’ offerings are limited to locations within their respective
[ootprints, businesses with locations in other parts of the country have either relied on providers
with larger footprints of on-net building connections, like AT&T, Verizon, CenturyLink; tw
telecom, and Level 3; negotiated multiple different accounts with different providers; or used an
“agpregator” that cobbles together — for a “middleman” fee and other additional costs — a multi-
provider solution for the business.

Understandably, business customers often prefer the higher level of reliability that results
when a network is built to a common set of technical standards and managed by a single network
operations center, and for which a single point of contact offers support for technical or other
customer-service issues: ‘As a result, cable companies too often are seen as not being able to
make a competitive offering in this market segment.*® This has impeded Comcast’s and TWC’s
ability to compete for some business customers in their current footprints.

After the transaction, and the planned Charter-SpinCo divestitures, the combined
company will have operations in 16'of the 20 largest DMAs, including New York and Los
Angeles. This greater coverage, along with the geographic rationalization of systems resulting
from the Charter-related transactions, will encompass significantly more multiple-regional
business locations, allowing Comeast to compete more aggressively for these customers. Asour
experiences in the small and medium-sized business and institutional segments show, greater
competition should spur price reductions and service innovations by other providers that will
ultimately redound to the benefit of consumers.

Large Businesses: Similarly, AT&T, Verizon, and CenturyLink have generally
dominated the market for national business accounts. TWC has made some minor inroads into
this market segment, and the combined company will benefit from that experience. By providing
greater scale and coverage, and accelerating the build-out of the combined company’s fiber
network to additional business locations, the transaction will help position Comcast as a more
viable competitor for wholesale Ethernet and fiber services, as an alternative to the ILECs” high-
priced special access services for some larger businesses. More competition and choices for
these accounts should again lead to lower prices and better service.

Wireless Backhaul: Wholesale wireless backhaul is another significant opportunity
created by the transaction. Wireless backhaul facilities carry voice and data communications
from cell sites, businesses, wireless Internet access points, and other facilities to the public
telephone network and the Internet. TWC currently provides wireless backhaul to approximately

o As tw telecom has observed; “with the exception of maybe some regional types of deals that some of the

cable companies might be putting over their networks in some of the tighter regions, we really don’t see them as a
competitor for these larger multi-city complex deals that we’re doing.” Larissa Herda, Chairman & CEQ, tw
telecom inc., Q4 2013 Earnings Call, Tr. at 1! (Feb. 12, 2014).
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14,000 cell sites. With the recent acquisition of DukeNet, TWC also obtained an 8,700-mile
regional fiber-based network that provides wholesale wireless backhaul and other business
services to customers in North Carolina, South Carolina, and five other states in the Southeast.
But in 2013, even when added together, Comcast and TWC had only an estimated 2.8 percent
market share in these services.*’” By combining the companies’ resources and business expertise,
Comcast can compete more effectively, post-transaction, to provide backhaul services to wireless
cell sites. This, in turn, should help lower wireless prices and speed the transition of wireless
infrastructure to fiber.

F. The Transaction Will Accelerate The Deployment And Adoption Of Next-
Generation Cable Advertising Technologies That Will Benefit Advertisers
And Consumers.

The transaction also will accelerate the expanded deployment and adoption of next-
generation cable advertising technologies, such as inserting targeted ads in VOD and other
content, called “dynamic ad insertion” and “addressable advertising.” These innovations will
create new benetits for advertisers, content providers, and consumers alike.

Traditionally, VOD advertising was static:- the ads were inserted in advance and could
not be later modified.®® Dynamic ad insertion transforms this platform by separating the ads
from the programming stream and dynamically inserting them into VOD — and also other
platforms like TV Evervwhere and even cloud DVR. This service gives advertisers the
tlexibility to adapt and tailor their messages in 2 more timely manner, providing them with new
and flexible access to the increasingly large segment of consumers who engage in time-shifted
viewing or view content using devices other than a traditional television (e.g., a laptop or desktop
computer, tablet, cr phone).®

Although Comcast-and TWC have both been experimenting with dynamic ad insertion in
VOD and TV Everywhere programming, the required technology is expensive and neither
company has deployed the service across its current footprint. With the ability to offer one
standard VOD and TV Everywhere platform across the combined company’s larger footprint,
Comcast will be able to unlock the real potential for next-generation VOD and online

& See Charlie Reed, Comcast-Time Warner Cable Merger to Creéate Fourth Largest Business Services
Player, Telecom Reseller, Feb. 13, 2014, available at htip/fwww telecomreseller.com/2014/02/13/comeast-time-

warner-cable-merger-to-create-fourth- largest-business-services-playsr/.

® See Amo! Sharma & Suzanite Vranica, On Demand: Quick 4d Switch, Wall St. J., May 27, 2013, available
at hitp://online.wsj.com/news/articles/SB10001424127887323336104578503572001847946.

® See, e.g., Comcast Spotlight, Dynamic Ad Insertion:  Unlocking the Value of Video on Demand, at 6, 9,

available at http:/ferww.comcastspotlight.com/takefive/assets/Take Five 10- DAL Webcast FINAL.pdf. Nielsen
estimates that between 2011 and 2013 the average time spent per adult per day watching time-shified television has
increased from 25 minutes to 32 minutes. Additionally, the time using the Internet, a smartphone, or a multimedia
device has increased from 112 minutes to 130, See Nielsen Co., An Era of Growth: The Cross-Platform Report, at
9 (Mar. 5, 2014), available at hitp:/fwiww niclsen.com/us/en/reports/20 14/an-era-of-growth-the-cross-platform-
report.htm!},
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advertising.70 Being able to spread the costs for the service over an expanded customer base will
allow for greater investment in developing and enhancing this technology. It will also- make the
service itself more attractive to advertisers by enabling them to target a larger audience that can
be reached using these innovative platforms.. Advertisers and ratings agencies, moreover, will
more likely unite around common audience measurement and effectiveness tools for these new
platforms and ad technologies, which in turn will create greater momentum for their adoption.
And, by extending Comcast’s industry-leading VOD and TV Everywhere content, platforms, and
digital rights to TWC’s systems, the transaction will create additional advertising options in these
areas, particularly in the key markets of New York and Los Angeles.

Siniilar benefits may result for addressable advertising technology.”' “Addtessable
advertising allows marketers to replace geographic zone targeting (i.e., advertising targeted at
specific zip codes or neighborhoods) with advertising targeted to individual households based on
demographics and other household-specific characteristics.” The advertiser identifics the
preferred demographics of its target audience,-and then the cable operator targets ads to matching
neighborhoods or households using various data as permitted under the Cable Act’s stringent
privacy protections. Addressable advertising offers important benefits to existing advertisers
who can improve the efficiency and cost-effectiveness of their marketing efforts, and it may
provide a new option to advertisers that might not previously have considered the cable
television medium because their products appeal to narrow niche markets rather than a mass
market.

In addition to providing the greater scale and investment potential for this new
technology, the transaction will allow Comcast to extend its addressable ad technology to the
retained TWC systems, including key advertising markets like New York, Los Angeles, and
Dallas, creating attractive new options for advertisers 1o reach video audiences efficiently.”

" Forty percent of Comeast’s VOD viewing is in the C3 window. See Jeff Baumgartnet, Advanced Ads:
40% of Comeast YOD Viewing Is in O3 Window, Multichannel News, Feb. 28, 2014, available at
hitp:/fwww.munltichannel.com/distribution/advanced-ads-40-comcast-vod-viewing-c3-window/148580. Comeast
had about one billion dynamic ad insertion impressions last year and expects to double this in 2614, /4.

n See Ryan Joe, CES 2014: Advances in Addressable TV, Ad Exchanger, Jan. 14, 2014,
http://www.adexchanger.com/digital-tv/ces-2014-advancements-in-addressable-tv/,

> See Jeanine Poggi, The CMO's Guide to Addressable TV Advertising, Advertising Age, Feb. 19, 2014,
available of hitp://adage.com/article/cmo-strategy/emo-s-guide-addressable-tv-advertising/261728/.

73 The advertising success of other technology-focused companies — with an even more expansive reach {(and
earlier start) than the combined company would have — underscores the benefits of seale for developing next-
generation advertising technologies that enable more precise audience targeting. For example, Google’s advantage
in targeted advertising technology is well documented; it is recognized as “far and away the biggest player in the ad-
tech industry,” serving over 300 billion ad impressions per month. See Alex Kantrowitz, Just Look At How Google
Dominaies Ad Tech: Rate New Data Shows Just How Big Google's Ad-Tech Advantage Is, Advertising Age, Oct.
18, 2013, available at hitp://adage.com/article/digital/google-dominates-ad-tech/244824/. -And the once nascent
maobile advertising space has now seen huge growth thanks to efforts by Facebook and Google. See Victor
Luckerson, The Mobile Ad Market is Exploding Because of These Two Companies, Time, Mar. 19, 2014, available
at hitp://time.com#3051 7/the-mobile-ad-market-is-exploding-because-of-these-two-companies/. Google netted 49
percent of all mobile ad revenue in 2013, and is projected to earn $14.7 billion in mobile ad revenue this year. d,
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The enhanced value and benefits of addressable advertising will be particularly
significant when combined with dynamic ad insertion capabilitics.” For the first time,
advertisers of all types and sizes, including national advertisers, sécking to target customers with
spot cable advertising in certain key markets across the country will be able to look to the
combine% 5corx’lpany to insert their timely, dynamic, addressable ads in a VOD asset or other
platform,

These next-generation advertising technologies are not just a gdod oppottunity for
advertisers — they also will help programmers by allowing them to better monetize VOD,
providing a new source of revenue to support high-quality programming and reducing pressure
on affiliate fees. This should encourage programmers to make more of their content available for
free on VOD, including “banking” entire past seasons on VOD to allow consumers to catch-up,
as USA Networks recently did with “Suiis.”

Ultimately, consuimers will benefit by rcceiﬁng more highly popular content at little or
o extra cost, while receiving advertisements, promotions, and discounts that are more relevant
to them and their families.

G. The Transaction Will Generate Other Significant Public Interest Benefits,

Although the transaction stands on its own merits, thete are other significant public
interest benefits that will result from additional voluntary commitments that Comcast is prepared
to make as part of the transaction.

Continued Focus On Improving Customer Service: Improving the customer experience
is a top priority at Comeast. We are investing billions of dollars in our network infrastructure
and are developing innovative products and features to make it easier and more convenient for
our customers 1o interact with us. While our satisfaction results are beginning to rise, we know
we still have work to do and are laser-focused on continuing to improve our customers’
experiences in a number of ways.”®

Facebook, with 172 million users in the U.S, and Canada alone, eamed 53 percent of its ad revenue, or $1.37 billion,
from next-generation mobile ads.

M See Jeanine Poggi, NBC Universal io Start Selling Addressable Ads in Video on Demand: ‘NBCU+
Powered By Comcast’ Will Expand VOD Addressability,” Advertising Age, Jan. 30, 2014, availabie at
httpi/fadage.com/article/media/nbeu-comeast-partner-advanced-advertising-product/29 1401/,

s See Jon Lafayette, What o Comcast-TWC Merger Would Mean for the Rest of the TV Business,
Broadcasting & Cable, Feb. 17, 2014, http://broadcastingcable.conysites/defauli/files/public/CommFeb17.pdf
(“[The merger hastens tech innovation on the advertising front, as it ‘eventually harmonizes 30 million households
on a common ad tech platform.” That could enable addressable advertising and dynamic ad insertion in VOI,
something that indusiry consortivm Canoe Venture could never do . . . ™) {(quoting Tim Hanlon, CEQ, Verterg
Group).
7 See Exhibit 5 (“Investing in the Customer Experience — Innovating to Drive Change — Generating
Measurably lmproved Resuits™).
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Comeast has improved its customer satisfaction ratings significantly. Since 2010,
Comcast has increased its J.ID. Power’s Overall Satisfaction score by nearly 100 points as a video
provider, and close to 80 points in High Speed Data — more than any other provider in our
industry during the same period.

In a recent report on Comcast’s 2013 fourth quarter performance; well-regarded industry
analyst Craig Moffett likewise said that Comcast’s customer service has “improved by light-
277
years.

Among other things:

® 97 percent of Comcast service calls now take place within scheduled appointment
windows.
® Comcast’s repeat visits for installations and service appointments are down

approximately 20 percent since 2010.

® Comeast now offers more self-installation options that enable customers to install
and activate services without a service call. In 2013, 42 percent of customers self-
installed services compared to 30 percent in 2012,

3 Comcast has enabled more self-service options, including access to the same
diagnostic tools used by agents.

® More than one-third of customers manage accounts online, a 42 percent increase
over the prior year.

Comcast knows that it needs to maintain its focus on improving custormer service; and
will bring this same commitment to TWC customers. In addition, the substantial investments
Comcast will make in upgrading TWC’s systems should improve network reliability and
significantly reduce the trouble call rate that TWC has previously experienced.

Extending Internet Essentials: As Comcast announced just a few weeks ago, it is
committed not only to extend /nternet Essentials indefinitely, but also to continue to enhance the
program. & By extending and expanding the Comcast program to reach new geographic areas —
including the large metropolitan areas of New York, Los Angeles, and Dallas/Ft. Worth — the
transaction will help to connect many thousands of additional low-income households to today’s
high-speed Internet.

Diversity Commitmenis: Comcast is recognized nationally for its commitment to
promoting diversity.. Comcast’s diversity program is founded on a variety of commitments

7 .. See MoffetiNathanson Research, Comcast Q4 2013: Boardwalk Empire, at 2 (Jan. 28, 2014) (¢mphasis
added).
i See Press Release, Comcast Corp., Comcast Extends National Broadband Adoption Program for Low-

Income Families (Mar. 4, 2014), http://corporate.comcast.com/news-information/news-feed/internet-essentials-2014,
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memorialized in three Memoranda of Understanding with diverse leadership organizations in
20610 in connection with the NBCUniversal transaction. Those voluntary undertakings span five
key focus arcas across all aspects of our business: (1) governance, (2) workforce recruitment and
retention, (3) procurement, (4) programuming, and (5) philanthropy and community investment,”

Since approval of the NBCUniversal transaction, Comeast has made demonstrable
progress toward these goals, in many cases exceeding ifs commitments and expanding upon them
with new or modified initiatives. Since the closing of the NBCUniversal transaction, the
numbers of people of color and women have increased among Comeast’s exscutive leadership,
vice president and above (“VP+7), and director levels, and in the full-time U.S. workforce
overall. At the most senior levels, as of year-end 2013, people of color comprised 18 percent of
Comcast employees holding VP+ positions, as a result of a 32 percent increase in the number of
people of color in these positions since year-end 2010. Women comprise 36 percent of the VP+
positions, as a result of a 21 percent increase in the number of women in these positious since
year-end 2010. Publications across the country, including news outlets that focus exclusively on
diversity, have recognized Comecast as an employer of distinction.®”

Comeast has similarly demonstrated the seriousness of it5 resolve to create more
opportunities for diverse suppliers, increasing its total Tier I spending with diverse suppliers to
over $1.3 billion in 2013 alone — a 44 percent increase since the year before the NBCUniversal
transaction.”’ - And Comeast also committed to further the interests of minority entrepreneurship
through the creation of a $20 million Catalyst Fund, focused on providing training and seed
funding to minoriig’ start ups. These examples are only a sampling of Comcast’s efforts to
promote diversity.*?

In addition, for the past three years, Comcast has received advice and guidance from its
Joint Diversity Advisory Council (“Joint Council™), a unigue external advisory group consisting
of more than 40 nationally recognized advisors on diversity from business, community-based
organizations, and the media/entertainment industry, representing a broad spectrum of diverse
constituents and perspectives. The company ensures transparency and measurement of progress

» See Third Annual Report of Compliance with Transaction Conditions, MB Docket No. 10-56 (filed Feb.
28, 2014), htitp://corporate.comeast.com/images/MB-10-56-C-NBCU-Annual-Compliance-Report-2013-2014-02-
28.pdf (“Third Annual Compliance Report”) (chronicling Comcast’s comprehensive diversity efforts on each of
these fronts). .

ko Similarly, Women in Cable Telecommunications {“WICT”) recently released its 2013 PAR Survey results.
Comcast tied for first among operators as “Best in Women” and NBCUniversal is {irst among programmers.

B Comcast's supplier diversity program has been recogtized by Black EOE Journal; Hispanic Network
Magazine; Professional Women’s Magazine; and U.S. Veterans Magazine.

£ Comeast is also a leader in supporting anid honoring the serving military anid in hiring the nation’s veterans.
Comcast has been recognized as a 2012 G.1. Jobs Top 100 Military Friendly Employer and a 2013 U.S. Veterans
Magazine Top 100 Best of the Best Veteran Friendly Company, and is a recipient of the 2012 U.S. Chamber of.
Commerce Foundation’s Lee Anderson Award for its commitment te veteran employment and support as a key
partner in their national “Hiring our Heroes” initiative.
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through rigorous benchmarking and reporting processes, including regular reports to the Board,
Internal Diversity Councils, and extemnal Joint Council.

Post-transaction, Comeast will bring its best-in-class diversity programs to the combined
company as well. In addition, Comcast will incorporate some of TWC’s diversity programs and
practices that enhiance its own. Like Comcast, TWC also has internal councils for oversight of
its diversity programs. The transaction will afford Comcast the opportunity to ensure that the
best and most effective approaches to governance are deploved throughout the combined
company. Promptly tollowing the close of the transaction (within 120 days or 50), Comeast will
develop a new master strategic plan that will set forth the vision and geals for the combined
company’s diversity programs, similar to the plan adopted shortly after the NBCUniversal
transaction closed. The new plan, like the existing plan, will be formulated with the advice of
the Joint Council. This transaction will afford Comcast the opportunity to ensurc that the best
and most effective approaches to governance for diversity and inclusion are deployed throughout
the combined company by extending Board, executive Internal Diversity Council, and Joint
Council review to TWC systems.

Expanding Accessible Solutions To Disabled Consumers: Both Comeast and TWC
have been deeply committed to providing accessible solutions to consumers with disabilities.
TWC currently supports many accessibility services, including closed captioning on its TWC TV
apps on a wide range of device platforms,” voice-to-text features for its phone services,™ and
large-button remote controls.®

Comcast’s goal is a “Smart Home for Everyone,” where accessibility is enabled across
products and services, regardless of platform. Comcast has a dedicated full“time office to
coordinate accessibility efforts throughout the company and with the disability community,*® as

& See, e.g., Is Closed Captioning Supported on the TWC TV for iPad App?, Time Warner Cable,
http:/fwww.timewarngrcabie.com/en/residential-home/support/faqs/fags-tv/twetvapp/twetvforip/is-closed-
captioning-supported.htm! (last visited May 4, 2014). The TWC TV apps on the following devices support closed
captioning: iPhone, iPad, iPod Touch; Android Smartphones & Tablets; Kindle Fire HD/HDX; Roku Streaming
Players (generations 2 & 3); Xbox 360; and Samsung Smart TV (2012 — 2014 models). Captioning also is
supported on PCs via TWCTV.com.

8 See VoiceZone from Time Warner Cable, Time Warner Cable,
hittp//www timewarmnercable.com/content/twe/en/residential-home/phone/features/Voicezone il (last visited May
4,2014).

& See Solutions for Everyone, Time Warner Cable, hitp://www.limewarnercable.com/en/résidentiai-
home/support/aceessibility. htm! (last visited May 4, 2014) (detailing accessibility solutions on TWC systems).
TWC alse has been a strong advocate for expanding broadband access for persons with disabilities. See, e.g.,
Krishna Jayakar, Between Markets and Mandazes: Approaches to Promoting Broadband Access for Persons with
Disabilities, Time Warner Cable Research Program on Digital Communications (Fall 2012), available at
www.tweresearchprogram.com/publications.php.

8 A key facilitator of innovation at the company s the Comeast Accessibility Lab. This is a working lab at
the Comeast Center in Philadelphia specifically designed for the development and testing of accessible sclutions.
The Lab is used by Comeast’s product development teams to incorporate assistive technologies into new produets
and services. Tt also is utilized for focus groups and usability testing with consumers and to help educate Comeast’s
employees about accessibility.
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well as a dedicated customer support team of 22 agents in the new Comcast Accessibility Center
of Excellence.”’

Like TWC, Comeast has invested heavily in new technologies and initiatives for
accessibility. For example, Comcast is leveraging the X1 cloud-based platform to deliver the
first “talking guide” in the MVPD industry. The remote control for the X1 platform — known as
the XR2 - also includes “soft keys” that a customer with a disability will be able to configure to
enable quick access to the talking guide and other accessibility features, such as closed
captioning and video description.®® Comeast has also deployed a Readable Voicemail service,
which converts voicemail audio info text and aids deaf and hard-of-hearing customers in
accessing their voicemail, And our Xfinity Connect Mobile App, which enables access to email;
text, and other online services on tablets and smartphones, is screen reader-enabled for blind and
low-vision users.”

Post-transaction, Comcast is committed to extending the very best accessibility features,
including those developed by TWC, across the combined company’s new footprint. TWC
customers with disabilities will also have access to our speciaily trained customer support agenis
and back-office support functions.

A More Secure Network: As leading providers of broadband network services, Comcast
and TWC work diligently to assess, deter, and neutralize cybersecurity vulnerabilities and
threats: Because cybersecurity threats implicate all elements of the broadband ecosystem ~ the
physical network layer, operating systems, applications, data in storage and transiting the
network, and end-user access points — broadband providers must employ network-leve! measures
and technologies in concert with consumer-based security tools.

& See Press Release, Comeast Corp., Comeast Debuts Accessibility Support Team and Product Lab (Oct. 28,

2013), http://corporate.comcast.com/news-information/news-feed/comeast-debuts-new-accessibility-offerings-
during-national-disability-awareness-month; Accessibility Services for Customers with Disabilities, Comcast Corp.,
http.//customer.comeast.com/help-and-support/account/accessibility-services#Help (last updated Jan. 10, 2014).

b NBCUniversal is likewise an industry leader in providing closed captioning for online content.

NBCUniversal captioned online video well before the Commission required such captioning, and alse voluntarily
captions an unprecedented amount of online content not subject to the Commission’s rules, such as news clips on the
NBC News and Today Show websites and Internet-only video feeds for the 2014 Sochi Glympics. See Tom
Wiodkowski, Bringing the Qlympic Experience to More People in More Ways Than Ever Before, Comcast Voices
{Feb. 10, 2014), hitp://corporate.comcast.com/comcast-voices/bringing-the-olympic-experience-to-more-pecple-in-
more-ways-than-ever-before (also noting that NBCUniversal will broadcast over 50 hours of the Sochi Paralympics
and that the full NBC Sports Network Paralympics primetime show will be available en Xfinity On Demand,
XKfinity.com/TV, and the Xfinity TV Go app the next day).

8 In-addition, Comeast is-deploying a number of innovative solutions aimed at ensuring that the accessibility
features of its equipment work properly. For exainple, Comcast has adopted a caption compliance testing program
for set-top boxes that has shortened quality control testing cycles for new box models from several weeks t0 a matter
of days. It has also started deploying a first-of-its-kind network monitoring tool that detects remotely when cable
program streams are non-compliant with industry standards for closed captioning and video description, giving
Comecast the ability to proactively troubleshoot these issues and quickly mitigate closed captioning and video
description impairments and service interruptions. These equipment testing and monitoring activities will be
expanded to TWC systems as those systems are integrated into Comeast’s network.
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Comecast has increased its investment in security assets and resources by over 300 percent
in the last four years. Comcast is the first large ISP in North America to fully implement
Domain Name Syster Security Extensions (“DNSSEC™), an enhanced level of Internet security
that ensures the authenticity of websites and prevents consuiners from being unwittingly directed
to fraudulent replicas of those sites.”® And Comeast is fhe Targest ISP to deploy native IPv6
support, the next generation of IP addressing, to 100 percenyof ita natwork.” IPv6 provides
several features that improve overall network speed and functionality. The transaction will
extend DNSSEC and IPv6 to ali the TWC systems; enhancing cybersecurity protections for
millions of consumers and businesses.

Comecast also operates a centralized security organization that oversees the full array of
the company’s cybersecurity resources and policies. An internal 24/7 security response and
operations center enforces these policies. In addition, Comcast has made significant investments
in network sensors, threat intelligence-gathering capabilities, and internal cybersecurity
forensics, enabling the company to engage in pattern-based detection and other threat-monitoring
measures that strengthen its defenses in the constantly changing cyber threat landscape. These
capabilities help repel sophisticated cyber incursions. Post-transaction, Comeast will expand and
extend this proven security organization across the combined company’s footprint.

- The transaction will further benefit TWC broadband customers by providing them with
new tools and capabilities to protect against cyber threats. Comcast’s Constant Guard security
suite is the nation’s most advanced and comprehensive consumer-facing cybersecurity product,
designed te protect end-users’ privacy; identity, and digital assets. Constant Guard is offered
free to all Comcast customers, and wiil be made available to current TWC customers. Comeast
also provides separate “botnet” notification to potentially infected customers, whether or not they
use Constant Guard.”? And Comcast has made additional investments in technologies that detect
and contain malicious netwerk traffic before it traverses network components or reaches end-
user deviees.

The transaction will allow Comcast to integrate and scale these many cybersecurity
features and resources, along with some of the cuiting-edge cybersecurity features and advances
developed by TWC. As aresult, the combined company’s cybersecurity capabilitics will be
improved in ways that could not be as effectively accomplished by either Comcast or TWC
alone,

» See Jason Livingood, Comicast Completes DNSSEC Deployment, Comcast Voices (Jan. 10, 2012),

hitp://corporate.comeast.com/comeast-voices/comeast-completes-dnssec-deployment.
o See John Brzozowski, Comcast Launches IPv6 for Business Customers, Comeast Voices (Apr. 29, 2013),
http://corporate.comeast.com/comoast-voices/comcast-launches-ipv6-for-business-customers,

= See Constant Guard - Our Safe Network, Comcast Corp., http:/constantguard. comeast.net/our-safe-
network (last visited May 4, 2014).
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HI.  Promises Made And Promises Kept — Our Record.

Congtess and the public can count on Comcast to deliver these pro-consumer, pro-
competitive, and public interest benefits in this transaction, just as Comeast has done in each of
our prior transactions. When Comcast makes promises, it keeps them.”

For example, Comeast has already surpassed most of the broadband requirements in the
NBCUniversal Order by:

e Expanding the original eligibility criteria for our Interner Essentials ;
broadband adoption program multiple times and connecting 1.2 million low-
income Americans, or more than 300,000 families, to the Internet at home;

» Expanding our broadband network by approximately 6,300 miles, or 41
percent more than the total 4,500 miles required to satisfy the year-three
commitment in the Order. In addition, Comcast extended its broadband plant
to over 715,000 additional homes, or approximately 80 percent more than the
vear-three milestone of 400,060 homes-passed;

e Adding over 650 courtesy video and broadband Internet access accounts to
schools, libraries, and other community institutions in underserved areas in
which broadband penetration is low and where there is a high concentration of
low income residents (the conditions required 600); and

¢ Tar exceeding the requirement to have a broadband service tier of at least 12
Mbps down in our DOCSIS 3.0 markets, In fact, in the top 30 Comeast
markets, our Performance tier is at least 20 Mbgps downstream, and our
Extreme 105 Mbps down tier is alse available.!

g3

See Exhibit 6 {comprehénsive review of Promises Made/Promises Kept fom NBCUniversal transaction).
The conditions in the NBCUniversal Order cover 15 separate substantive and multi-faceted areas, amounting 1o a
total of more than 150 separate specific requirements. Out of these, the FCC has only found it necessary to
investigate one issue. In 2012, the FCC investigated Cencast’s compliance with the standalene broadband
condition, including issues concerning rate cards reflecting the new tier and the clarity of Janguage used on
Comeast’s website for the first few weels afier the new tier was implemented. Comcast promptly reselved the
FCC’s concern, and thers was no finding of a viclation. Comecast had made a-good faith effort to comply with the
condition as it understoed the requirement, but the FCC questioned whether the service should have been rolled out
in a different way. In resolving the issue, Comcast agreed to extend the commitment to offer this standalone service
at a specific price point for one extra year to make sure its customers received the full benefit of it. Currently, a
substantial number of Comcast customers subscribe to standalone broadband.

Separataly, a dispute arose between Comeast and Bloomberg TV over interpreting what the language of the
“neighborhooding” condition in the NBCUniversal Order meant. Both parties asked the FCC to clarify the
requirement, Once the FCC did so, Comcast complied with it. Comeast remains Bloomberg TV’s largest
distributor, and the parties have a strong business relationship. The FCC’s Media Bureau also reviewed rélevant
contract provisions in certain NBCUniversal license agreements, as part of a benchmark arbiiration under the
NBCUniversal Order, and agreed with NBCUniversal that each of these agreements precluded the licensing of
content 10 an OVD for ad-supported exhibition.

" See Third Annual Complance Report, at 2, 7, 19-20; Exhibit 3 (Infernet Essentials graphic).
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Similarly, Comcast has met or exceeded each of its video service obligations and
commitments in the NBCUniversal Order:

e Preserving and enhancing local news programming, and exceeding the
required amount of 1,000 hours of regularly scheduled local news
programming by providing approximately 1,500 hours for NBC Owned
Television Stations and approximately 1,300 hours for the Telemundo Station
Group; :

o Nearly doubling the three-year milestone of 20,000 VOD choices at no
additional charge, by offering an average of nearly 40,000 free VOD choices
to Comcast customers in 2013;

& Going above and beyond its commitment to provide “more” childrén’s and
tamily-friendly VOD content within three years by adding over 1,000 VOD
choices appealing to these audiences;

e Similarly adding 355 Telemundo and mun2? VOD programming choices;

& Already launching five of the ten new independent networks Comcast
committed to launch within eight years, four of which are minority owned or
managed;

¢ Launching new local and public interest content on its VOD and Online
platforms, including as part of 2013’s Black History Month, Asian Pacific
American Heritage Month, LGBT Pride Month, Native American Heritage
Meonth, and Hispanic Heritage Month; and

e Exceeding by four times its public service announcement (PSA) spending
commitment of $15 million, by airing PSAs worth over $61 million covering
key categories, such as digital literacy, parental controls, nutritional
guidelines, and childhood obesity.”

Comeast is also dedicated to continuing its longstanding support of PEG access
programming. Not only is Comcast the largest distributor of PEG access programming in the
country, but it also is innovating PEG channel access by providing X1 platform customers the
ability to stream PEG channels to computers and mobile devices. In addition, as a part of the
NBCUniversal commitments; Comcast has promoted the discovery of local content by hosting
PEG and hyper-local content on VOD and Online On Demand in six pilot communities through
“Project Open Voice.” Post-transaction, Comeast will continue to develop PEG offerings

o See David L. Cohen; Comcast and NBCUniversal File Third Annual Compliance Report on NBCUniversal
Deal, Comcast Voices (Mar. 3, 2014), http://corporate.comeast.com/comcast-voices/comceast-and-nbeuniversal-file-
third-annual-compliance-report-on-nbeuniversal-deal.

o Project Open Voice, launched in 2011, is'a Comceast initiative that “broaden[s] the discovery of Jocal
content, including public, educational and government (PEG) programming.” About Profect Open Voice,

http://prajectopenvoice.com/about/ (last visited May 4, 2014). It currently operates in the trial markets of
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based on community needs and to work to provide robust and meaningful PEG programming to
local communities.

And beyond these services-specific commitments, Comcast has also-delivered on
its corporate-wide promises by launching numerous new diversity initiatives, including
the creation of internal and external diversity councils that direct the company’s efforts
respecting diversity in governance, employment, procurement, programming, and
community investment. NBCUniversal has long been a leader in offering diversity
development programs to improve the interest and presence of diverse writers, directors,
journalists, and on-screen personalities. Under Comeast’s leadership, NBCUniversal has
added even more signature programs.”’

Comcast has similarly met or exceeded each of its investment and upgrade commitments
in the AT&T Broadband (2002) and: Adelphia (2006) transactions.”®. And, both in conneetion
with its part of the Adelphia transaction, and in its most recent acquisition of Insight
Communications (2012), TWC has done the same — successfully integrating and upgrading
systems and delivering on the FCC’s expectations in approving those transactions.

Comeast and TWC will work together to meet, if not exceed; their commitments in this
transaction, as well.

IV.  The Transaction Will Not Harm Competition.

Both companies welcome review of the transaction by Congress; the DOJ, the FCC, and
others. We are confident that multiple objective factors will allay any reasonable concerns about
the transaction.

A, This Is Not A Herizental Transaction, And There Will Be Wo Reduction In
Consumer Choice In Any Market.

As we noted earlier, Comcast and TWC serve geographically separate and distinct
markets and do not compete for broadband, video, voice, or other services. The transaction will
not reduce consumer choice for any of these services in any market. This transaction is very
different from a horizontal merger, like the recent proposed AT&T/T-Mobile combination.

Peterborough, NH, Medford, MA, Philadelphia, PA, Hialeah, FL,, Houston, TX, and Fresno, CA, creating portals for -
tocal media online and On Demand content. See id.

7 These include fellowships and initiatives to identify and cultivate new and divérse writers, directois,
Jjournalists, and casting directors.

% As promised in the AT&T Broadband transaction, Comeast invested over $8 billion in capital
improvements to upgrade its cable systems and build cut a record 53,000 miles of fiber during 2004, meeting and
exceeding every upgrade target that it had established and ensuring that 99 percent of its customers had access ioa
two-way broadband network. And after its acquisition of customers from Adelphia, Comeast invested billions to
bring the systems it acquired up to Comcast’s standards, and did so in record time. Since then, Comeast has
transformed the network again and again.
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B, There Will Be Mo Vertical Harms From The Transaction.

The transaction will not result in any competitive harms in other markets where the
combined company is involved. Rather, the transaction will spur greater competition.”

1. Thie Internet Ecosystem

a. Comecast Has A Long Record Of Working Cooperatively With
Other Companies On Interconnection, Peering, And Transit.

The Inteérnet is a collection of mestly private networks that connect to each other,'™ The
modern Internet is open, decentralized, and interdependent. It offers thousands of different paths
(the Internet “backbone™) that content (or “edge”) providers use to connect with the networks
operated by ISPs, such as Comeast, Charter, AT&T, Verizon, CenturyLink, Sprint, and others,
that serve end-users.'”!

Content providers typically contract with their-own “first mile” ISPs to connect them to
Internet backbone providers — specialized firms including “content delivery networks” (“CDNs™)
and “transit™ providers (such as Akamai, Limelight, Level 3, Tata). Content providers send their
content over the Internet using CDNs or transit providers who then carry the content to ISPs that
serve end-users, delivering the content over “last mile” connections between the ISP and an end-
user’s home or device.

Traffic Over The Internet. " Backbone "

Whether it is a small website or a large online video distributor (“OVD”), content
providers have always paid Internet backbone providers (such as Cogent, a transit provider, or
Akamai, a CDN -- or both) to pick up content at their doorstep and deliver it to ISPs over
interconnected networks. - Where it has made econemic sense for content providers, they also
have the option of making business arrangenents to connect their servers directly to ISPs,
removing the Internet backbone provider as a middleman,

Major companies that move massive amounts of content, like Netflix (which itself
accounts for an estimated one-third or more of all U.S. Internet content traffic during peak
times), often follow an “all of the above” strategy, choosing to pay different middlemen at
different times, but also choosing to connect directly with ISPs when they believe it will save

b Since this transaction was annotinced, numerous companies have reported plans for major investments in

infrastructure, as well as the deployment of new technologies and services for video content and delivery. See
Exhibit 7 (Timeline of Technology and Communications Investment and Innovation Since Comcast-TWC Merger
Amnouncement).

1o Since 1996, more than $1.2 tiillion has been invested in broadband networks to carry the massive amount
of data carried over the Internet. This data flow is increasing at an astonishing compound annual growth rate
(CAGR) of about 40 to 50 percent.

08 See Exhibit 8 (graphic representation of the Triternet).
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them money. Some large-volume content companies, such as Google and Facebeok, have built
their own extensive network infrastructure to connect to last mile providers.

Content providers can control the path their content takes from the point of origination to
the end-user. Content providers often route their content over whatever path lowers their total
econoniic costs, even if that does not always ensure the optimal end-user experience — but it is
the content provider’s decision to make, and the content provider’s responsibility to deliver its
content traffic through pathways with adequate capacity to-ensure an efficient hand-off to the
ISP.

Importantly, fio conlent provider is ever compelled to interconnect directly with
Comcast’s or TWC’s ISP networks. Comcast, in particular, has over 40 settlement-ttee routes
and 8,000 commercial arrangements, which include dozens of substantial paid peering and transit
arrangements with CDNs, ISPs, and major content providers which bring content to Comeast’s
1SF network for delivery to Comeast’s customers.'” The overwhelming majority of content
from across the globe comes into Comcast’s ISP network over its settlement-free connections
with its peers, without the content provider having any direct relationship with Comcast. - Those
connections are always an option for every content provider, and they are always open — in fact,
they are the lifeblood of Comcast's Internet business because they are also how Comcast gets its
customers’ content to and from the rest of the world.

The market for interconnection is separate from the ISP market. The combination of
Comecast’s and TWC’s ISP networks, which will account for less than 40 percent of the “fixed”
ISP market, will not come close to enabling the combined company to adversely affect
competition in the intercennection market.

And the economics of Internet traffic delivery in the interconnection market are fiercely
competitive. Internet transit prices have plummeted by 99 percent in the last 15 years amidst a
competitive boom that saw new providers, including Comecast, enter the intereonnection market.

If a content provider wants to interconnect directly with Comeast’s ISP ‘network, when
the content provider believes that would be beneficial for its business, it can do so. Netflix
recently chose to use that option.'® Its direct interconnect agreement with Comeast is neither

2 Peering services may be “settlement-free,” meaning that content is exchanged without actual payment

{other than “in-kind” trade), or they may be paid. Setilement-free peeting is more common when the content traffic
in cach direction is roughly commensurate, or the exchange of network facilities and services each network performs
for the other is roughly equal, and paid peering is morzs common when there is a significant content traffic or
network imbalance. Comcast’s settlement-free peering policy, which is consistent with industry standards used by
all ISPs, including AT&T, Verizon, Cogent, and Level 3, is available at www.comeast.com/peering. The relevant
factors describe what is considered fair trade of infrastructure and include criteria arcund content volumes,
geographically diverse interconnection points, backbone size, and relative balance,

193 Netflix decided to cut out the middleman and interconnect directly with Comcast’s TSP network; as other
very large content providers have done, through an entirely voluniary, commercially negotiated agreement that
Netflix sought. And Netflix has made clear that this ordinary intercommect agreement with Comeast will not
“meaningfully change the economics for [Netilix].” Todd Spangier, Net/lix CFO: Comcast Bandwidih Deal
Doesn't Change Our Economics, Variety, Mar. 3, 2014 {quoting Netflix CFO, David Wells), available at
http://variety. com/2014/digital/news/neiflix-cfo-comeast-bandwidth-deal-doesnt-change-our-economics-
1201124817/#. According to the same report, *“Netflix is likely paving Comecast about $12 million per year under
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novel nor unusual, And, in fact, Netflix has recentlg' followed up this direct interconnect
agreement with a similar agreement with Verizon.'®

In short, the marketplace for the exchange of Internet content has worked extremely well
for over two decades. This transaction will not affect the interconnection market or change how
the Internet backbone works.

Traffic Over The “Last Mile”

As noted above, the “last mile” of the Internet refers to the connections running from an
ISP’s network to an end-user’s home or device. By design, the FCC’s Open Internet rules only
apply to these “last mile” connections; the rules reflect a concern about how an 1SP’s actions
may affect the end-~user’s ability to access content, the quality of the broadband Internet access
service offered to the end-user, and the priority with which content is delivered over that final
connection.

This transaction will not affect Comicast’s established practice of delivering content to its
customers over the “last mile” of the Internet without blocking or discriminating against any
content provider. 1t bears repeating that Comcast and TWC have enabled the development of
online video and many other innovative Internet-based services by providing ever-faster
broadband speeds and higher bandwidth services to our broadband cusiomers over these “last:
mile” connections. We have no interest in degrading our broadband services to disadvantage
OVDs or providers of other content and services. That would only harm the attractiveness of our
fastest-growing business — high-speed data — and simply makes no business sense.

Furthermore, Comcast’s commitment (in the NBCUniversal Order) to be legally bound by the
FCC’s original no blocking and nen-discrimination protections governing the delivery of content
over these “last mile” connections will apply to the acquired TWC systems post-transaction.

Comcast shares policymakers’ objective of preserving an open Internet. On April 24,
2014, FCC Chairman Wheeler announced his plan to circulate proposed new rules with the goal
of adopting them by the end of this year.'® Comcast is confident that the FCC will have adopted
(and, if necessary, defended) a new, industry-wide approach to net neutrality well before
Comeast’s Open Internet commitment sunsets in 2018.

Any concerns that, as a result of this transaction, Comcast will have an incentive to block
or degrade online video or any other content that is delivered over the Internet to Comcast’s

the interconfiection deal . .. which is among the lowest transit pricing in the industry.”" Id. (emphasis added).
Recently, it has been reported that Netflix reached a similar interconnect agreement with Verizon,

104 See Janko Roettgers, Verizon Inks Paid Peering Deal with Netflix, Gigaom, Apr. 28, 2014,
hitps://gigaom.com/2014/04/28/verizon-inks-paid-peering-deal-with-netflix/.

o8 See Declaration of Mark A. Israel § 37, Exhibit 6 to the Applications and Public Interest Statement filed by
Comcast and TWC on April 8, 2014, availoble ar hitp://apps.fec.goviecfs/document/view?id=7521097357,

e See hitpy//www. fec.gov/blog/setting-record-straight-foc-s-open-internet-rules.
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customers are completely unfounded. Comcast does not have that incentive or ability today and
will not have that incentive or ability if this transaction is approved.

b. The Transaction Will Spur Competition For Broadband
Services.

The market for broadband service, like video service, is local —the relcvant factor is
whether a consumer has a choice of broadband providers where he or she lives. Because
Comeast and TWC serve distinct geographic areas, this transaction will not reduce broadband
competition in any local market. Consumers will have the same choices post-transaction as they
have today. According to the FCC, approximately 97 percent of houscholds are located in
census tracts where three or more fixed or mobile broadband providers reported offering at least
3 Mbps downstream and 768 kbps upstream, and over 80 percent are located in census tracts
where two or more providers reported offering at Jeast 10 Mbps downstream and at least 1.5
Mbps upstream.'”

Nonetheless, while “national market share” data (or even market share data in the
companies’ combined footprint) are not that meaningful, if one looks only at what the FCC calls
“fixed” broadband connections, and using the most recent FCC data available (from December
2012); the combined company’s share would be below 40 percent of the “fixed broadband”
market, after the divestitures Comcast plans to make. If one were to include wireless broadband
in the calculation — which are about half of all broadband connections and should be part of any
“national market share” analyses — the combined share drops below 20 percent, after the planned
divestitures.. These numbers are not static, and by making Comcast a more effective cempetitor
against traditional and emerging broadband providers, the transaction will spur these other
providers to act on powerful incentives to meet competition and win consumers. These desired
market dynamics are already happening.

Comcast and TWC compete intensely in their separate markets with DSL, fiber, and
advanced VDSL services like AT&T’s U-verse, as well as with satellite and wireless 4G
providers.

DSL: The wireline telco providers are formidable broadband competitors with the
incentive and resources to continue to expand their reach and services. Comcast and TWC face
nearly ubiguitous broadband compeltition from AT&T, Verizon, Centurylink, Frontier, and
others that offer DSL service that provides broadband Internet service to tens of millions of
CONSUIMErs,

While some may scoff at the competitive viability of DSL service, market realities and
investments by telcos in DSL technology that have led to increased DSL speeds rebut those
concerns. Verizon offers DSL service at speeds up to 15 Mbps, Frontier offers speeds up to 25

107 See Internet Access Services! Status-as of December 31, 2012, at fig. 5(a) (WCB Dec. 2013),
hitp:/Aransition. foc.gov/Daily_Releases/Daily Business/2013/db1224/DOC-324884A { pdf. {reporting on
availability of broadband services).
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Mbps, and CenturyLink offers speeds up to 40 Mbps."® These speeds are more than sufficient to
support the Internet-based services that the vast majority of customers use. For example,
according to Netflix, users can stream its videos over connection speeds as low as 0.5 Mbps, and
can stream them in full-DVD quality over a connection speed of 3 Mbps.!®

Critically, between December 2008 and December 2012, DSL-based broadband
connections grew at an average annual rate of 26 percent, while cable broadband connections
grew at an average annual rate of 18 percent.”'® And even as this growth is occurring, the next
waves of DSL upgrades are already being tested. For instance, in July 2013, Alcatel-Lucent
completed first field trials of G.fast, which takes DSL to speeds beyond 1 Gbps,'!

Fiber Presence/Buildouts: In addition to the nearly-ubiquitous DSL offerings telco
providers provide, telco providers are building out even faster broadband offerings using a
variety of technologies. AT&T, for its part, is expanding the deployment of U-verse, a service
based primarily on fiber-to-the-node (“FTTN") technology, as part of its “Project VIP”
investment plan.!? These investments will enable AT&T to offer FTTN-based U-verse services
to 33 million customer locations, and “U-verse IPDSLAM” services to an additional 23 million
customer locations, by the end of 2015. U-verse currently delivers speeds up to 45 Mbps and
will deliver speeds up to 100 Mbps to the FTTN-based locations in the future,'” U-verse is
AT&T’s fastest-growing business — in the fourth quarter of 2013, AT&T announced that U-verse
revenues grew 27,9 percent year-over-year.'!

o8 See Letter from Lynn R. Charytan, Senior Vice President; Legal Regulatory Affairs and Senior Deputy
General Counsel; Comeast Corp., to Marlene H. Dortcl, Secretary, FCC, MB Docket No, 10-56, Ex. A, Pt. 3 (filed
Feb. 21, 2014) (detailing competitive standalone HSD options in Comeast’s top 30 markets).

192 See How Fast Shouid My Internet Connection Be to Watch Netflix?, Netflix,
https://help.netflix.com/enmode/306 (last visited May 4, 2014).

o See FCC, Internet Access Services: Status as of December 37, 2012, at 26 (WCB Dec. 2013),
htip://transition. foo.gov/Daily_Releases/Daily_Business/2013/db1224/DOC-324884A 1 pdf (Comeast caleulations
using FCC data).

i See Mikael Ricknas, Afcatel-Lucent: Gives DSL Networks a Gigabit Boost, PC World, July 2, 2013,
available at hitp:/fwww peworld.com/article/2043483/alcatellucent- gives-dsi-networks-a-gigabit-boost himl.

n See Press Release, AT&T, AT&T to Invest $14 Billion to Significantly Expand Wireless and Wireline
Broadband Networks, Support Future IP Data Growth and New Services (Nov: 7, 2012),
httpy/iwww att.com/gen/press-room?pid=23 506 &edvn=news&newsarticleid=3566 1&mapcode.

i Sez Press Release, AT&T, AT&T U-verse High Speed Internet Subscribers: 10 Milliont and Counting
{Nov. 15, 2013), http://www.att.com/gen/press-room 7pid=25107&cdvn=news&newsarticleid=37296.

n See Press Release, AT&T, AT&T Reports 20 Percent Adjusted EPS Growth, Record-Low Fourth-Quarter
Postpaid Churn, Solid Smartphone Gains and Continued Strong U-verss Momentum in Fourth-Quarter Results (Jan.
28, 2014}, hitp:/fwww.att.com/gen/press-
room?pid=25228&cdvn=news&newsarticleid=37405&mapcode=corporate|financial.
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CenturyLink is alse on the same path with network investments that include “gigabit
fiber, VDSL2, and pair bonding deployments to efficiently enable higher speeds.”' 13

Verizon has taken a different approach and has deployed an entirely fiber-based service,
FiOS, that it now offers to tens of millions of homes. AT&T’s U-verse and Verizon’s FiOS are
available to about 43 percent of the homes in Comcast’s footprint, and that is true of about 40
percent of the homes in TWC’s footprint. Based on today’s numbers, the combined company
would be overlapped by these competitive fiber services in approximately 42 percent of its
footprint. :

Notably, the mere announcement of our transaction has created a “heightened sense of
urgency” at AT&T to accelerate investments in its broadband networks.!'* AT&T recently
announced that it will be “redirecting” a portion of its Project VIP capital investment to the
deployment of fiber-to-the-home facilities. - And in response to the Senate Finance Committée’s
April 3, 2014 approval of a tax extenders bill that includes provisions to encourage fiber
deployment, AT&T's CEO Randall Stephenson said that AT&T will begin moving forward with
the deployment of fiber to additional U.S. citics, and that he expects other U.S. companies to
make similar investment decisions based on the bill.'*” Then, on April 21, 2614, AT&T
announced plans for potential expansion of its 1 Gbps {iber-optic service to up to 21 new
metropolitan areas, including Atlanta, Chicage, Los Angeles, San Franeisco, and San Jose.
Verizon’s CFO expressed the same eagerness to compete, stating: “I compete against Time
Warner Cable today. [ compete against Comcast today. I'll just compete against Comcast
tomorrow and the way [ view it is FiOS is a superior product to any of them because it is the
only one that is fiber to the preml[ises] . .. .”

18

s See Glen Post, CEQ, CentwryLink; Inc., Q4 2013 Earnings Call; Tt. at 5 (Feb. 12, 2014),

e See Randall Stephenson, Chairman & CEO, AT&T, Ine., Morgan Stanley Technology, Media & Telécom
Conference, Tr. at 3 (Mar. 6, 2014).

w7 See AT&T Statement on Morkip of Senate Tax Extenders Package, Business Wire, Apr, 3; 2014,
http/iwww . businesswire.com/néws/home/20140403006252/en/ ATT-Statement-Markup-Senate-Tax-Extenders-
Package (statement of Randall Stephenson).

18 . See Grant Gross, AT&T"s Expanded 1 Gbps Rollowt Could Go Head to Head with Google, Network World,
Apr. 21, 2014, hitp://www.networkworld.com/news/2014/042 1 14-atampt39s-expanded- 1 -gbps-fiber-280882.himl.

ne See Fran Shamnio, EVP & CFO, Verizon, Deutsche Bank Media, Internet and Telecom Conference, Tr. at
13 (Mar, 10, 2014); see also Gautham Nagesh, Comcast Sees Time Warner Cable Deal Boosting Broadband
Competition, Wall 8t. J., Feb. 21, 2014,
htip://online.wsj.com/news/articles/SB10001424052702304275304579397541413329198 (“Verizon has a history of
introducing the next big thing for our video and Internet customers. This [transaction] just changes the name of the
competitor in some of our markets.””) {quoting Verizon spokesman Ed McFadden).

T
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And Google unquestionably has the financial and technical wherewithal to expand Google Fiber
to additional markets.'”

Other Fixed Broadband Competitors: We also face broadband service competition from
cable overbuilders like WOW! and RCN, fixed wireless broadband services like Verizon’s
HomekFusion and Windstream, and satellite breadband providers like Hughes and WildBlue —
with Dish aggressively developing plans for spectrum-based broadband offerings.'”® Dish is
even reported to be partnering with Artemis, a startup, to develop pCell, a service that will use
radio technology to offer fiber-like speeds wirelessly.'2*

Mobile Wireless: Mobile wireless also provides a meaningful broadband alternative for
many Americans. Wireless broadband speeds are increasingly able to support the Internet-based
services that the vast majority of customers use.

Mokile wireless data speeds and capacity continue to increase rapidly with the
deployment of advanced services such as LTE and LTE-Advanced. Recently, Masayoshi Son of
SeftBank (which owns Sprint) noted that he intends to outstrip typical cable broadband speeds
by building a wireless broadband network of up to 200 Mbps."”® Even edge providers that
require substantial bandwidth now expect wireless to be an increasingly effective broadband
competitor.'®

12

= See Jon Brodkin, Google Fiber Chooses Ning Metro Areas for Possible Expansion, Ars Technica, Feb. 19,
2014, hitp://arstechinica.com/business/2014/02/google-fiber-chooses-nine-metro-arcas-tor-possible-expansion/.

123 See, e.g., Press Release, Sprint Corp., Sprint and Dish to Tria! Fixed Broadband Service (Dec. 17, 2012),
htip://newsroom.sprint.com/news-releases/sprint-and-dish-to-trial-fixed-wireless-broadband-setvice. htm.

124 See Kyle Russell, Disk Network Is Partnering With This Stareup To Make Celiphone Internet 1,000 Times
Faster Than 4G, Business Insider, Apr. 23, 2014, hitp://www businessinsider.com/dish-network-and-artemnis-
partnering-to-make-celi-phone-internet-1000-times-faster-than-4g-2014-4.

12 See Presentation by Masayoshi Son, The Promise of Mobilé Tneriet in Driving American Innovation; the
Economy and Education, Tr. at 12 (Mar. 11, 2014), available at

htip://edn softbank, jp/en/corp/set/data/irinfo/presentations/vod/2013/pdf/press_20140311_02. pdf.

126 As the head of MLB Advanced Media recently stated, in response to the elaim that “[the cable guys pretty
much control broadband™:

How?' We have telcos now. You’ve got wireless. The only pay TV business that’s growing now is U-
[v]erse and FiGS. They’re owned by AT&T and Verizon. 1den’t think you should discount what AT&T
and Verizon can do without a landline — what they can do through the air. Who knows what this is going to
Iook like? * * * A ot of our people watch our live games in 4G. ... If you watch [a] live baseball game
in 4G it looks pretty good and 5G is just round the corner.

David Lieberman, QA - MLR Advanced Media CEQ Bob Bowmiarn on WWE Network, Sony’s Virtuad Pay TV
Plans, and What's Next for Streaming Video, Deadline (Jan. 21, 2014), http//www.deadline.com/2014/01/ga-mlb-
advanced-media-cec-bob-bowman-on-wwe-network-sonys-virtual-pay-tv-plans-and-whats-next-for-streaming-
video/ (quoting Bob Bowman).. See also How Fast Should my Internet Connection Be to Watch Netflix?, Netflix,
https://help.netflix.com/en/node/306 (last visited May 4, 2014) (stating that users can siream Netflix videos at speeds
as low as 0.5 Mbps, and can stream them in full-DVD quality with speeds of 3 Mbps).
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2. Video Services

a, Comcast Will Have About The Same National Market Share
Cf MVPD Subscribers As In Prior Cable Transactions.

We emphasize again that the combination of the two companies will leave Comeast, after
the planned divestures, with about 29 million subscribers in systems it manages. Comeast’s
share of the MVPD market will be below 30 percent — around the same share that Comcast had
after the AT&T Broadband (2002) and Adelphia (2006) transactions, This will also be below the
30 percent “ownership cap™ that the FCC had adopted based on a stated intention te prevent a
cable operator from exercising bottleneck or monopsony control over programmers, The D.C.
Circuit twice rejected the ownership cap, finding, among other things, that “[tjhe record is
replete with evidence of ever increasing competition among video providers . ... Cable
operators, therefore, no longer have the bottleneck power over programming that concerned the
Congress in 1992.°'% Of course, the MVPD marketplace is even more competitive now than it
was five or more years ago, with cable providers’ share of U.S. MVPD subscribers having
declined significantly in recent years due to robust competition from DBS and telco providers.
Any lingering concerns over Comcast’s achieving a 30 percent share of national MVPD
subseribers, post-transaction, are simply antiquated in light of today’s marketplace realities.'*

Nor should there be any concern that the combincd company will create a bottleneck for
programmers given its presence in major DMAs. In fact, if the transaction is approved, the
system divestitures that Comeast has planned, as part of the Charter/SpinCo transactions, will
{eave Comeast with a presence in 16 of the top 20 DMAs, as is the case today.

In any event, DMAs are simply Nielsen construets for rating measurement purposes and
do not constitute relevant antitrust markets, and presence alone does not create any undue
competitive risk. Programmers have access in all DMAs to two nationwide DBS distributors
and, increasingly, to online video distributors. Comecast will face significant competition in all
these DMAs. As the chart below demonstrates, there will be /7 or more MVYPDs in 13 of the 16
top DMAs where the combined company will have a presence, and of Jeast seven MVPDs in the
three other DMAs.'! :

12 See Comcast Corp. v. FCC, 579 F.3d 1, & (D.C. Cir. 2009} (emphasis added).

130 As 21stCentury Fox, Inc.’s President and COO, Chase Carey, recently observed: “We honestly don’t see
any material consequences o our business [from cable consolidation], in fact, there may be some positive ones.
First, unique content and scale in an expanding digital world has never held a stronger hand. Second, new digital
platforms in over-the-top players may grow even more quickly with the consolidated distribution industry.
Furthermore, the reai issue is how many choices an individual home has, not how big is the distributor. We already
deal successfully with large distributors. Cable consolidation will not change the number of choices. Consumer
choice is actually likely to increase, not decrease, as over-the-top digital platforms emerge. Finally, consclidation
may spur innovation and improve customer experience and new technolegies like turgeted ads as well as other
enhancements that enlarge the pie for everyone.” 21st Century Fox, Inc., Q2 2014 Earnings Call, Tr. at 6 (Feb. 6,
2014),

131 In 2 handful of markets, these numbers may change by one upon completion of the divestiture transactions
with Charter.
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indicates that, since 1979, the cost of the network has increased by an average of 3.34 percent per
year, while the cost for program content has increased by an average of 17.62 percent per year,'??

Programmers negotiate for the highest rates the market will bear from every single
MVPD. And, as the D.C. Circuit has twice found, Comeast will not have “buyer power”™ with a
30 percent or even higher share of MVPD subscribers over cable programming. Given these
dynamics, there is no basis to assume that the programming costs for smaller MVPDs will go up
as a result of the transaction; rather than other market forces.

b.. The Combined Company’s Programming Will Be Available To
MVPDs And OVDs Alike.

The programuming that Comcast will acquire from TWC includes one professional-sport,
English-speaking rc¥i0nal sports network; several local news channels (including Time Warner
Cable News NY1);* and two national cable programming services (ML Network and iN
Demand), in which Comecast also has part ownership. Post-transaction, these relatively modest
holdings will also be subject to safeguards such as the FCC’s program access rules.

Notably, since the Comcast-NBCUniversal transaction, there have been no major
disputes with any MVPDs over access to NBCUniversal programming on fair and reasonable
terms.'> Over this same period, NBCUniversal’s share of total network revenues (including
broadeast, cable, and RSN) has been around 11.5 percent and will increase only 0.25 percent by
this transaction, still less than 12 percent by revenue.®® And, because TWC has no ownership
interest in any local broadeast stations, NBCUniversal’s share of that programming segment will

be unchanged.

As we described earlier, today’s programming market is more dynamic and competitive
than ever. Given these facis, it is simply unrealistic to assume that the combined company would

133 See Robert Gessner, Programming Cosis Drive Cable Bills Higher, TV NewsCheck, Mar. 14,2014,
http:/www.tvnewscheck.com/article/74 §09/programming-costs-drive-cable-bills-higher.

134 As part of the NBCUniversal Order, Comeast and NBCUniversal committed themselves to “‘continue
[NBCUniversal’s] policy of journalistic independence with respect to the news programming organizations of all
[NBCUniversal’s] networks and stations, and [to} extend these policies to the potential influence of cach of [the
joint venture’s]) owners.” NBCUniversal Order, App. A, § XII. Turther, “to ensure such independence,” Comcast
and NBCUniversal have continued in effect the position and authority of the NBC News ombudsman, f. Among
other duties, the ombudsman is responsible for final approval of all investigative reports on any NBC News program
and all reports in prime-time news programs, including Dateline NBC. In addition, the ombudsman conducts
seminars on ethics in journalism for all NBC News and MSNBC employees, and serves as the Ombudsman for NBC
News.

135 Since 2011, NBCUniversal has successfully reached affiliation agreements covering the full suite of
NBCUniversal programming with, among others, Verizon, Cablevision, Charter, Dish Network, Suddenlink,
Mediacom, and NCTC without resort to the arbitration remedies in the NBCUniversal Order.

136 After the merger, Comcast/NBCUniversal will rank as the fourth-largest owner of national programming

networks {by revenue), after Disney/ABC, Time Warner, and Viacom — which is the same rank that
Comeast/NBCUniversal has today.
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have the power or incentive to withhold NBCUniversal programming from MVPDs in any
markets, even apart from the protections of the program access rules and NBCUniversal Order.

Nor will the transaction affect the combined company’s willingness to license
programming to OVDs. Since the Comcast/NBCUniversal transaction was approved, :
NBCUniversal has successfully licensed or renewed programming content to numercus OVDs,
including Amazon, Netflix, and YouTube.- The NBCUniversa! Order also contains substantial
licensing and arbitration ri%}lts for OVDs, as well as other protections, that will continue to apply

afler the TWC transaction.'’

¢, Comeast Carries Huge Amounts Of Unaffiliated Programming
And Will Continue To Do So¢ Post-Transaction.

Comecast has an unsurpassed record of commitment to providing carriage of independent
programmers. The company carries over 160 independent networks, including many small,
diverse, and international ones. Six of every seven networks carried by Comcast are unaffiliated
with the company. And, since the Comcast-NBCUniversal transaction, Comcast has launched
several new independent networks, including BBC World News, ASPIiRE, BabvFirst Americas,
El Rey, and REVOLT, and supported the development ot several other independent networks
with expanded carriage.™® During the same period, Comcast has not dropped any major cable
programming network over an inability to reach a carriage agreement, or lost the signal of any
major broadcaster in a refransmission ¢ounsent dispute.

A refusal by Comeast to carry unaffiliated programming content that customers demand
- . a . G
would enly drive customers to competing MVPDs, harming one of our core businesses.””” And,
of course, the FCC’s program carriage rules provide a backstop against any wrongful denials of
s 140
carriage.

v Only one OVD has elected to proceed to arbitration under the NBCUniversal Order; and that arbitration
involved parsing through NBCUniversal’s obligations to other licensees to make sure its provision of requested
content to the OV would not breach any third party rights — issues on which the Media Bureau fully agreed with
NBCUniversal’s position {Commission review is still pending).

. See Third Annual Compliance Report, at 3,

19 This includes serving the needs and interests of customers with differing political viewpoints and
perspectives. For example, Comcast is the largest distributor of The Fox News Channel (“Fox News™) in the United
States. Fox News is part of Comeast’s budget-friendly *Digital Economy™ package of 40-phis programining
channels. Comecast’s own CNBC and MSNEC channels are also available, but on higher tiers of service.

140 Recent program carriags rulings make clear that Comeast does not diseriminate against independent
programmers on the basis of affiliation. See Comcast Cable Comme 'ns, LLC v. FCC, 717 F.3d 982 (D.C. Cir.
2013), cert. denied sub nom., 134 S. Ct. 1287 (2014); Herring Broad., Inc. v. FCC, 515 F. App’x 655 (9th Cir.
2013). By the same token, the FCC and the courts have rejected as unfounded the few program carriage complaints
brought against TWC. See TCR Sporty Broad. Holding, LLP v. FCC, 679 F.3d 269 (4th Cir. 2012) (rejecting
program carriage claim against TWC); Herring Broad,, Inc. dib/a WealthTV v. Time Warner Cable, Inc.,
Memorandum Opinion and Order, 26 FCC Red. 8571 (2011) (same).
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3. Advertising Markets

The advertising market is intensely competitive, with an increasing number of online and
other new platforms challenging traditional local spot television advertising. Based on SNL
Kagan data, only 7 percent of local advertising revenues are spent on cable.” As Professor
Christopher Yoo testified during the Senate Judiciary Committee hearing on the transaction on
April 9, 2014, “If you're a local advertiser, 93% of your money is going elsewhere . . .. . And a
7% concentration level under any antitrust standard is irrelevant.” Even combined, moreover,
Comeast and TWC will only have approximately 8-11 percent of television viewing saleable -
impressions. Although the combined company’s geographic footprint may be larger, its share of
the local TV advertising market will still be very small and well below any level that raises
antitrust concerns.

Advertisers who seek to reach a national television audience today generally purchase
advertising time on cable and broadcast networks directly from the networks themselves. In
addition, many of those-advertisers choose to supplement their cable and broadcast network
schedules by purchasing advertising in one or more of the 210 DMAs. These purchases can be
made directly on local broadcast stations or through about a dozen national representative firms
that provide these services for local broadcast stations. MVPDs, in turn, may sell their available
local spot advertising time directly to buyers of advertising or indirectly through NCC Media,
which places spot advertising time across multiple pay-TV providers. MYPDs also accept
advertising buys from many other {irms (e.g., TelAmerica, CTV, Cable Scoop, Cable Time, Zip
Tech Media, WorldLink, ITN, Delivery Agent (The Band), and AudienceXpress) that, like NCC
Media, place spot ads across multiple pay-TV: providers.

New York is the only DMA where Comcast and TWC bothi sell local spot cable
television advertising. But advertising on a Comecast system is not a substitute for advertising on
a TWC system, since the systems serve different customers. Similarly, there are few DMAs —
New York, Los Angeles, and Dallas/Fort Worth — where Comcast currently owns an NBC
broadcast station and TWC-owns a cable system. However, the FCC and DOJ have both found
that local spot advertising on a cable system is not a close substitute for advertising on a local
broadcast station., In addition, an advertiser is able to target portions of a DMA through cable
spot advertising, but must purchase local broadeast advertising on a DMA-wide basis.'*!

Comcast and TWC compete against all forms of local advertising, with local broadeast
TV being the most direct competitor, but the list also includes radio, newspaper, outdoor display
advertising, direct mail, and Internet advertising. Internet advertising, including search, display
and, especially, video advertising, is also growing very rapidly."* Advertisers, therefore, will

i The Department of Justice, for example, has taken the position that cable television advertising is not a

meaningful substitute for broadcast television advertising for many advertisers. See Compl. § 10, United States v.
Raycom Media, Inc., No. 1:08-cv-01510 (D.D.C. Aug. 28, 2008) (“{Clable television advertising is not a meaningful
substitute for broadcast television spot advertising . . . ).

12 See, e.g., Will Richmond, 148: Advertisers’ Interest In TV and Video Is Now At Parity, VideoNuze, Apr.
28, 2014, http://iq.videenuze.com/article/iab-advertisers-interest-in-tv-and-video-is-now-at-parity (reporting recent
survey of agency and brand buyers indicating that inferest in TV and online video advertising is now at parity and

that nearly two-thirds of the respondents expect to increase their online video spending in the next twelve months).

I
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continue to enjoy a great many alternative outlets in the 16 DMAs where the combined company
will operate.

As we previously described, by providing greater coverage and scale in major markets
such as New York and Los Angeles, the transaction will enable Comeast to offer more attractive
alternatives for advertisers, including innovative services like dynamic ad insertion, addressable
ads, and more seamless access to the nation’s top media markets. Far from harming competition
in advertising markets, the transaction will enhance it.

\'A Conclusion

The Comeast-TWC transaction is a unique and critical opportunity for both companies
and their customers. It will result in better broadband, video, and voice services for miilions of
additional consumers, while enabling the combined company to upgrade its broadband network,
expand last-mile services, and increase Wi-Fi availability. It will make Comcast a more viable
competitor for advanced business services, especially for the underserved small and medium-
sized business segmenis, but also for regional, super-regional, and national enterprise custorers.
And it will better position Comcast as a world-class technology and media company to help meet
growing consumer and business demand for advanced digital services anywhere and everywhere,
on all kinds of new and yet to be created platforms.

The transaction will also serve several other clear public interests, allowing millions of
additional consumers to benefit from focused improvements to customer service, expanded
broadband deployment to households and schools in lower-income areas, improved
cybersecurity, more accessible services for disabled persons, and Comcast’s strong diversity
initiatives.

In-addition to these immediate consumer and business benefits, the transaction will spur
even greater competition in the ongoing “dogfight” for broadband, video and voice services.
This will lead to new technologies, better services, and more choices for consumers and
businesses — keeping America at the forefront of the digital revolution.

‘We have begun a thorough review process with the DOJ and FCC. We are confident that
this process will confirm the many benefits that the transaction will generate for consumers,
businesses, and the public interest. Comeast has promised, on behalf of the combined company,
that these benefits will be delivered. And, as we have shown in past transactions, Comcast
delivers on its promiscs.

Thank you again for the opportunity to testify today.

~55%
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Mr. BacHUS. Thank you, Mr. Marcus. And, Mr. Polka, before you
testify, let me say this. The heat was on in here when I arrived,
and I have asked them to turn on the air conditioner, which I un-
derstand has now kicked on. But if any of the witnesses or audi-
ence, particularly if you have completed your testimony and you
want to slip off your coat, or prior to giving your testimony you
want to take off your coat, you may save yourself a lot of shine
when you give your testimony. [Laughter.]

1 S% I would invite and encourage anyone who wants to do that to

o that.

Mr. CoHEN. Thank you, Mr. Chairman.

Mr. BACHUS. You all look great, but as this wears on——

Mr. CoHEN. Thank you, Mr. Chairman. We certainly appreciate
you bringing to life the analogy of being on the hot seat.

Mr. BAcHUS. That is right. And this is a hotter hot seat than
normal, and was not intended that way. I think Mr. Issa some-
times does turn up the heat, but we do not do that on this Com-
mittee. [Laughter.]

Mr. Polka, you are recognized at this time.

Mr. POLKA. Thank you, sir. Thank you very much.

Mr. BAcHUS. But it is not stress. It is not stress.

TESTIMONY OF MATTHEW M. POLKA, PRESIDENT AND CEO,
AMERICAN CABLE ASSOCIATION

Mr. POLKA. Thank you, sir. The proposed combination of Comcast
and Time Warner Cable with later divestitures and swaps with
Charter is a big deal that threatens consumers and competition.
The singular point that I want you to know is that this is a com-
plicated deal that will negatively impact your constituents. Unless
the FCC and Department of Justice adopt robust relief, it should
not be approved.

To begin with, it is important to realize that Comcast is more
than just the largest pay TV provider. It is also a very large pro-
grammer through its ownership of the NBC Television Network, 10
NBC-owned and operated stations, 13 regional sports networks,
and many popular national cable networks. Like Comcast, Time
Warner Cable is also a very large cable operator, and also a large
programmer through its ownership and/or control of 16 regional
sports networks, including those in New York and Los Angeles.

I wish I could simplify this deal into a single component, but the
fact is that there are three separate elements to consider that each
causes harm. First, the combination of the two companies’ pro-
gramming; second, the combination of Comcast programming with
the new cable systems Comecast acquires; third, the combination of
the companies’ cable systems. The first two are similar to ACA’s
concerns about the Comcast/NBCUniversal transaction that Dod
and FCC addressed through conditions. The third raises new and
significant concerns not present in Comecast’s previous deal.

Regarding the first component, by merging its programming with
Time Warner Cable’s regional sports networks and selling them in
a bundle, Comcast will gain greater bargaining power against all
pay TV providers in all regions where Time Warner Cable’s re-
gional sports networks are carried. It will be severe in New York
and Los Angeles where there is both an owned NBC television sta-
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tion and a must-have Time Warner Cable regional sports network.
All pay TV providers and their consumers in these markets will be
affected by this harm, including many ACA members.

With respect to the second component, Comcast will have an in-
centive to disadvantage pay TV providers that compete directly
with the cable systems it acquires. It will do this by either with-
holding Comcast programming during negotiation impasses or by
demanding higher prices for this programming. However, the com-
petitive harm will not be limited to Comcast’s pay TV rivals. Be-
cause many of these pay TV providers obtain their programming
through the National Cable Television Cooperative, NCTC,
Comcast/Time Warner Cable will have an incentive to charge the
NCTC higher prices for its programming, and this will harm the
900 pay TV providers that obtain Comcast/Time Warner Cable
through the buying group.

Regarding the third component, Comcast denies harm arising
from combining its distribution assets with the Time Warner Cable
and Charter cable systems it is acquiring because it does not com-
pete locally against them. However, this ignores that this massive
combination will dramatically increase the merged entity’s bar-
gaining power over video programmers.

The merged entity will have about 30 percent of all pay TV sub-
scribers nationally. This level of market share has traditionally
raised concerns with Federal antitrust authorities. It will also have
greater regional market share because of the Comcast-Charter
deal. As a result, it will become a must-have distribution outlet for
national and many regional programmers. In the short run, it will
demand even larger volume discounts than its rival, thereby weak-
ening these rivals’ competitive position or worse. And in the long
run, Comcast/Time Warner Cable may leverage its pay TV industry
dominance to increase its market share in the video programming
industry, ultimately reducing this industry’s competitiveness, too.
The final result: higher prices and fewer choices for consumers.

The FCC adopted arbitration conditions designed to ameliorate
the first two harms described above in the Comcast/NBCUniversal
order. However, requiring Comcast/Time Warner Cable to abide by
these same conditions is insufficient because they are flawed. In
particular, arbitration remains too expensive for smaller pay TV
providers. Moreover, the conditions incompletely described how
bargaining agents for smaller pay TV providers could avail them-
selves of the arbitration conditions.

Lastly, the Department of Justice and FCC will need to fashion
new remedies for the harm arising from combining Comcast dis-
tribution assets with distribution assets of Time Warner Cable and
Charter which did not arise in the Comcast/NBCU transaction.

In conclusion, the DoJ and FCC have some big decisions ahead.
ACA looks forward to working closely with Congress and the agen-
cies as the review proceeds and conditions are fashioned to address
the transactions anti-competitive harms. Thank you very much.

[The prepared statement of Mr. Polka follows:]
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STATEMENT OF MATTHEW M. POLKA
PRESIDENT AND CHIEF EXECUTIVE OFFICER
AMERICAN CABLE ASSOCIATION

BEFORE THE
SUBCOMMITTEE ON REGULATORY REFORM, COMMERCIAL AND ANTITRUST LAW
COMMITTEE ON THE JUDICIARY
UNITED STATES HOUSE OF REPRESENTATIVES

OVERSIGHT HEARING ON
“COMPETITION IN THE VIDEO AND BROADBAND MARKETS:
THE PROPOSED MERGER OF COMCAST AND TIME WARNER CABLE”

MAY 8, 2014

Chairman Bachus, Ranking Member Johnson, and Members of the Subcommittee, my
name is Matthew M. Polka, President and Chief Executive Office of the American Cable
Association (ACA). Thank you for inviting me to speak about the ramifications for competition
and consumers of the proposed combination of the nation’s two largest cable multiple system
operators, Comcast Corporation (“Comcast”) and Time Warner Cable (“TWC”), both of which
also have significant interests in video programming and other businesses related to the video
and broadband sectors. In my testimony, I'll also reflect on the associated transaction in which
Comcast, subject to the completion of the proposed Comcast-TWC merger, will divest systems
to and swap systems with Charter Communications (“Charter”), and spin off systems to a new
independent company that will be operated by Charter." To put it mildly, the Comcast-TWC
transaction is a “big deal” that threatens consumers and competition, likely resulting in higher
prices for consumers. As | will discuss, there is more than sufficient evidence already to
demonstrate that the proposed transaction will result in significant anticompetitive harms in
many ways. Unless the Federal Communications Commission (FCC) and the Department of
Justice (DOJ) adopt robust relief to remedy these harms, they cannot, consistent with the law,
approve this deal.

l. Introduction to the American Cable Association

In the US, nearly 100 million households are customers of subscription TV. More than
80 million households subscribe to broadband. While big companies like Comcast, TWC,
AT&T, Verizon, and Charter serve most of the market, there are nearly 850 small and medium-
sized multichannel video programming distributors (*MVPDs”) that provide video, broadband
Internet access, and voice services in local markets in all 50 states to nearly 7 million video
subscribers. These are ACA’s members. In some instances, these operators provide these
same services in markets the big companies have ignored. In other instances, they provide

' On April 28, 2014, Comcast and Charter Communications announced that the companies have reached
an agreement, subject to the completion of the proposed Comcast-Time Warner Cable merger, whereby
(1) Comcast will divest TWC systems serving approximately 1.4 million existing TWC customers directly
to Charter; (2) Comcast and Charter will transfer assets serving approximately 1.6 million existing TWC
customers and 1.6 million Charter customers, enhancing the geographic clustering of both companies;
and (3) Comcast will form and spin off to its shareholders a new, independent, publicly-traded company
(“SpinCo”) that will operate systems serving approximately 2.5 million existing Comcast customers.
Comcast will have no ownership interest in SpinCo, and company will be managed by Charter. The
parties to the transaction have yet to submit their applications to the FCC or the DOJ, which hinders ACA
providing a complete assessment of the harm of the Comcast-TWC deal at this hearing.
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competition to the big operators. ACA members are rarely household names on the national
scene. But they are highly valued in the communities they serve.

The small and medium-sized operators of ACA, which include cable operators, rural
telephone companies, and municipally owned service providers, serve a number of important
functions in the U.S. communications market and in society at large. ACA members:;

Provide broadband in rural areas. As the National Broadband Plan noted in 2010,
providing rural broadband is one of the great infrastructure challenges of the 21
century. Despite the high costs of building networks in more sparsely populated areas,
ACA members have been building out broadband in rural areas for years. Most of them
do so without any government funding, saving taxpayers billions in support for
government-funded broadband networks.

Provide competition and choice in urban areas. Several of ACA’s biggest members, like
WOW!, RCN, Wave Broadband, and Grande Communications, are competitive providers
of cable, broadband, and voice services in urban areas. These companies entered
markets that are dominated by large cable companies and incumbent telephone
companies, bringing choice and price competition in the process. Today, ACA members
provide choice to more than five million homes in the U.S.

Provide services to community institutions and business in underserved areas. ACA
members make available high-speed Internet access, private data networks and
multiline voice products to tens of thousands of community institutions in small cities and
rural areas. Nearly one million small businesses in rural areas have access to these
advanced communications products from ACA members.

1. Overview of the Harms from the Proposed Combination

ACA is most concerned about the competitive effects of the proposed Comcast-TWC
transaction in two intertwined industries - the (downstream) MVPD industry, which distributes
video programming to consumers, and the (upstream) video programming industry, which
provides this programming to these distributors. Comcast is a behemoth in both industries. In
the downstream MVPD industry, it is the largest MVPD with 21.7 million cable subscribers. In
the upstream video programming industry it owns the NBC television network,10 NBC owned-
and-operated stations (O&Os), 13 regional sports networks (RSNs), and a large number of the
most popular national cable networks including USA Network, CNBC, Golf Channel, Syfy,
Bravo, E!, and MSNBC. TWC, too, is a giant in the downstream video distribution industry. Itis
the second largest cable operator in the nation with 11.4 million cable subscribers. TWC also
has a significant presence in the video programming industry through its ownership or control of
16 RSNs, including RSNs in the New York and Los Angeles television markets.

From an economic perspective, this means that the transaction has both horizontal and
vertical components and that a complete analysis of the potential competitive harms must
consider all of these aspects. More specifically, ACA is most concerned with the harm that
arises from the following three components of the proposed transaction.

Component #1: The upstream horizontal component, which is the horizontal combination
of Comcast’s programming assets with TWC's programming assets.
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Component #2: The vertical component, which is the vertical combination of Comcast's
programming assets with the distribution assets Comcast acquires from
TWC and Charter.

Component #3: The downstream horizontal component, which is the combination of
Comcast's distribution assets with the distribution assets Comcast
acquires from TWC and Charter.

ACA was an active participant in this Committee’s and the DOJ’s review of the
competitive effects of Comcast’s acquisition of NBC Universal’s (‘“NBCU”) programming assets
as well as the Comcast-NBCU license transfer proceeding before the FCC. That deal brought
together Comcast’s substantial cable distribution assets with the assets of one of the nation’s
largest programmers, NBCU. The deal also involved Comcast’'s major presence in the
programming industry primarily through its ownership of 13 RSNs in major metropolitan areas.
Thus, this previous deal also had vertical and horizontal aspects. In particular, it exhibited the
first two of the three components identified above, an upstream horizontal component (the
horizontal combination of Comcast’'s programming assets with NBCU’s programming assets)
and a vertical component (the vertical combination of NBCU’s programming assets with
Comcast’s distribution assets). After a thorough review of the proposed combination, the DOJ
alleged in a complaint filed with the U.S. District Court that the “transaction as originally
proposed would have allowed Comcast...to limit competition from traditional competitors.” DOJ
then asked the court to enter a Final Judgment, to which Comcast agreed, imposing conditions
on Comecast's post-transaction behavior. The FCC similarly concluded that significant
competitive harms would result from both aspects of the transaction and imposed additional
conditions that were intended to ameliorate these harms.

ACA'’s concerns with the first two components of the current transaction before the
Committee are substantially similar to the concerns we expressed regarding the competitive
effects — and the ultimate effects on consumers — of these components in the review of the
Comecast-NBCU transaction. The third component was not a factor in the combination of
Comcast and NBCU, but raises new and potentially significant concerns in the current
transaction.

Component #1- Upstream Horizontal Harm

With respect to the upstream horizontal component, ACA members are concerned that
the combination of Comcast’s programming assets with TWC’s RSNs will allow the merged
entity to exercise greater bargaining power against all MVPDs that carry this programming, by
bundling more “must have” programming. This effect will occur in the areas where TWC owns
or controls RSNs, and will be most severe in the designated market areas (“DMAS”) where there
is both an NBCU O&Q and a popular TWC RSN, such as New York and Los Angeles. All
MVPDs, and therefore consumers, in these regions and markets will be affected by this harm
regardless of whether they compete against Comcast or TWC. In the New York DMA, these
MVPDs include Cablevision, Verizon, DIRECTV, DISH Network, AT&T, and four ACA members.
In the Los Angeles DMA, these MVPDs include DIRECTV, DISH Network, Verizon, AT&T, Cox,
Bright House, Suddenlink, and nine ACA members.?

2 According to Schedule 2 of the Comcast Form 8-K filed on April 28, 2014, Comcast will acquire
Charter's existing systems in the New York and Los Angeles DMAs.
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Component #2- Vertical Harm

With respect to the vertical component, our concern is that the merged entity will have
an incentive to disadvantage MVPDs that compete with the cable systems Comcast acquires
from TWC and Charter by either withholding Comcast programming from them permanently or
temporarily during negotiation impasses, or simply by forcing them to pay higher prices for this
programming,’ likely outcomes the FCC has consistently found in other reviews of transactions
with a vertical component. However the vertical competitive harm will not necessarily be limited
to only the MVPDs that will have a competitive overlap with TWC and Charter systems acquired
by Comcast. Due to the fact that many of these MVPDs obtain their programming through the
National Cable Television Cooperative (NCTC), which serves as the buying group for more than
900 small and medium sized MVPDs, Comcast-TWC will have an incentive to raise the prices
that it charges to the NCTC, and these price increase will harm all MVPDs that obtain their
programming through the buying group.

Component #3 - Downstream Horizontal Harm

The third component of the current transaction — the horizontal combination of
Comcast’s distribution assets with the distribution assets of TWC and Charter — did not arise in
the Comcast-NBCU transaction and raises significant and troubling new issues. Comcast
denies that there is any horizontal problem at the MVPD level by noting that Comcast’s cable
systems do not compete at the local level against the TWC and Charter systems it's acquiring.
However, this response ignores the fact that this massive horizontal combination will result in a
dramatic increase in the merged entity’'s bargaining power with respect to and control over the
video programming industry.

With approximately 30% of all MVPD subscribers, the merged entity will become a “must
have” distribution outlet for programmers. In the short run, the merged entity will gain additional
competitive advantages over its MVPD competitors, through demanding larger volume
discounts than its rivals are able to obtain, thereby weakening the competitive position of these
rivals or perhaps driving them out of business entirely. In the long run, Comcast-TWC may be
able to leverage its increased dominance in the MVPD industry to increase its market share in
the video programming industry, ultimately reducing the competitiveness of this industry as well.
The final result will likely be higher prices and fewer choices for all MVPDs, even those that do
not compete head-to-head against Comcast-TWC.

Factoring in Comcast's deal with Charter, the downstream horizontal harm is also likely
to also arise in regional markets and individual DMAs as a result of Comcast and Charter
swapping systems to achieve greater geographic clustering. In approving the Adelphia/Time
Warner/Comcast transaction in 2008, the FCC found such clustering has the potential to
increase the price consumers will have to pay for local and regional programming, particularly
RSNs. This likely harm affects all MVPDs in the local or regional market where the MSO
increases its geographic dominance.

® ACA has at least 38 members serving more than 1.6 million subscribers that have at least a 10%
competitive overlap with TWC or Charter. With Comcast and Charter announcing their proposed
transaction only a few weeks ago, ACA has been unable to confirm which of its members will ultimately
compete against Comcast and which against Charter and SpinCo.
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The video programming market is not the only market likely impacted by this transaction.
ACA is currently conducting additional fact-finding and related economic analysis on other
markets, such as the cable advertising and cable hardware and software markets, and will
report our findings and conclusions to the Committee, the DOJ, and the FCC as our analysis
progresses.

1. Remedies

In the Comcast-NBCU transaction, the FCC adopted arbitration conditions that were
intended to ameliorate the first two harms described above, and our understanding is that
Comcast and TWC have indicated that they would be willing to abide by these same conditions
as a condition for approving the current transaction. However, such conditions will definitely not
be enough to address the harms that will be created by this transaction, because these
conditions, although well-intended, have a number of defects and problems limiting their
effectiveness, particularly for small and medium sized MVPDs. In particular, arbitration remains
too expensive for small and medium-sized MVPDs to utilize on their own, and the manner in
which bargaining agents appointed by individual MVPDs could potentially avail themselves of
the arbitration conditions was poorly articulated and incompletely described. ACA hopes to
work closely with both the Committee and the FCC throughout the year to explain the problems
with the Comcast-NBCU conditions and explore ways to fix them. Moreover, since downstream
horizontal harms did not arise in the Comcast-NBCU transaction, the FCC will need to fashion
new remedies for these harms, and ACA looks forward to sharing its thoughts on this subject as
well.

V. Conclusion

The proposed transaction places federal decision-makers at a crossroads: Will the
agencies have sufficient foresight to adopt the necessary robust relief that will enable them to
get ahead of anticompetitive problems caused by the proposed combination? If the FCC and
DOJ ignore or treat lightly the potential harms or provide inadequate relief, the likelihood of
more big content and distribution mergers will surely increase, all riding on the precedent of this
deal. As a result, consumer hopes for lower prices, greater choice, and more competition will
be dashed. On the other hand, if the federal agencies address the likely harms with robust
relief, existing providers will reinvest in their businesses and new entrepreneurs will rush into the
market — all to the benefit of American consumers. The consequences of these choices make
this proposed combination a “big deal.” ACA looks forward to working closely with both
Congress and the agencies as the review proceeds, and as relief is fashioned by the agencies
to address the transaction’s anticompetitive harms.
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Mr. BAcHUS. Thank you, Mr. Polka.
And at this time, Mr. Hemphill, you are recognized—or Professor
Hemphill—for your opening statement.

TESTIMONY OF C. SCOTT HEMPHILL, PROFESSOR OF LAW,
COLUMBIA LAW SCHOOL

Mr. HEMPHILL. Thank you. Mr. Chairman, Ranking Member, and
Members of the Subcommittee, thank you for the opportunity to
testify today about the antitrust implications of this proposed
merger. As several Members have already noted, antitrust protects
dynamic and competitive markets, and a number of antitrust con-
cerns have been raised out this merger. These concerns, however,
are generally based on mistaken analogies that do not really apply.

For example, critics have charged that this merger is just like
AT&T-Mobile, and, therefore, it can be expected to raise prices to
consumers, but, in fact, this merger is nothing like that. You have
heard this already, but I think it bears emphasis. To see why, sup-
pose I want to buy a wireless service where I live in New York
City. I can choose from AT&T, T-Mobile, and other providers. Take
one of these away, though, and the remaining firms may be able
to raise prices, which has the bad effect of squeezing some con-
sumers out of the market.

Now, compare that to the video service. Where I live in West Vil-
lage, I can choose among Time Warner and other options, but
Comcast is not a choice unless I am willing to move to Philadel-
phia, which I currently am not. In fact, Time Warner and Comcast
do not really compete anywhere for cable customers, so nothing is
lost by their combination.

Now, critics offer a second analogy that Comecast is sort of like
a powerful grain buyer acting in a predatory way against farmers.
Now, in an agricultural market, farmers might well find them-
selves at the whim of, let us say, the only two grain buyers in
town. And if the two buyers merge, they have an opportunity to re-
duce purchases in order to depress the price. But again, this merg-
er is nothing like that.

In fact, programmers, companies like ESPN, are nothing like
farmers. When ESPN sells programming to Comcast, nothing is
used up. ESPN is free to sell the same programming to other video
providers, too, and, of course, it does so to DirecTV, FiOS, and on
and on. Put differently, when there is no rivalry in the use of the
product, this whole buyer strategy, the strategy of cutting back on
purchases in order to force a price drop, just collapses.

Now, there is another argument here, which is that Comcast
might be able to strike a better bargain thanks to its increased
size. Now, that is far from clear. To be sure, the stakes are higher
for ESPN compared to today because ESPN loses more revenue if
its contract negotiations within Comcast break down, but that is
true for Comcast, too. The stakes are higher for Comcast as well
as more customers complain or cancel their service. Nor is Comcast
such a must-have with programmers that it gains special power
that way.

The third analogy is that Comcast is just like Microsoft. Now, the
idea here is that Netflix and other online video providers will be
undermined, foreclosing their ability to compete with traditional
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video. Now, this deserves careful attention because I think we can
all agree that preserving innovation and competition from online
video is very important.

But this third analogy seems wrong to me as well. For one thing,
the cost of foreclosure strategies is quite high, and there are exist-
ing protections under the earlier NBCU merger conditions for on-
line video that would actually be extended to Time Warner which
could be thought of as a benefit of the deal.

What I do think we see here is not so much foreclosure, but an
ongoing fight among powerful firms, an ongoing fight to figure out
who should pay for the infrastructure that makes possible the dra-
matic growth in online video and how those payments should be
achieved.

Thank you again for the opportunity to address these issues, and
I look forward to your questions.

[The prepared statement of Mr. Hemphill follows:]
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Chairman Bachus, Ranking Member Johnson, and Members of the Subcommittee, | am
Scott Hemphill, a Professor of Law at Columbia Law School. | write and teach about antitrust
law, innovation, and competition. My research has considered the application of antitrust law
to Internet service providers (ISPs) and video distributors.® | recently served the New York
Attorney General as Chief of the Antitrust Bureau, which strives to protect competitive markets

on behalf of New York consumers and businesses.?

| welcome the opportunity to testify today about the antitrust implications of the
proposed merger of Comcast and Time Warner Cable (TWC). Antitrust law has a critical role to
play in preserving competition. Competition benefits the economy through low prices, efficient
production, and innovative new products and services. Antitrust law accomplishes this, in
relevant part, by prohibiting mergers that may “substantially . . . lessen competition” or “tend

to create monopoly.”?

Some of the concerns raised about this merger are best framed as antitrust objections.
Critics have charged that the deal will have anticompetitive effects by raising cable or

broadband prices to consumers; by harming video programmers; or by foreclosing competition

! See, e.g., C. Scott Hemphill & Tim Wu, Parallel Exclusion, 122 Yale Law Journal 1182 (2013); C. Scott
Hemphill, Network Neutrality and the False Promise of Zero-Price Regulation, 25 Yale Journal on Regulation 135
(2008).

: See, e.g., Proposed Final Judgment, United States and New York v. Verizon Communications Inc., No. 12-
cv-1354 (D.D.C. Aug. 16, 2012).

% Section 7 of the Clayton Act, 15 U.5.C. § 18, provides: “[N]o person . , . shall acquire . . . the whole or any
part of the stock or other share capital . . . [or the] assets of any other person . . . where in any line of commerce or
in any activity affecting commerce in any section of the country, the effect of such acquisition may be substantially
to lessen competition, or to tend to create monopoly.”
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from online video distributors such as Netflix. A closer evaluation of competition in these
markets, however, demonstrates that the merger is unlikely to have such anticompetitive

effects.” Let me take these points in turn.

Distribution

Most mergers that receive antitrust scrutiny are combinations of rivals. Such mergers
are troubling because they eliminate head-to-head competition between the firms or lessen
competition among the remaining market participants. Usually, the primary focus is products
and services sold by the parties, so-called “output markets,” though mergers can also have an

effect on the market for products and services purchased by the parties.

To evaluate output markets, antitrust analysis ordinarily adopts the perspective of a
particular purchaser of the goods or services in question—for example, a purchaser of wireless
service in New York City. Such buyers can choose among AT&T, T-Mobile, and other providers.
A merger’s removal of a significant competitive choice, for a particular set of buyers, can harm

competition through higher price and lower quantity, among other effects.

Or consider an individual who wishes to fly from Washington, DC, to Chicago. Such
buyers can choose among US Airways, United, and other airlines. Here, once again, the removal
of a competitive option for those local consumers threatens substantial harm. This reduction in
competition, considered from a particular purchaser’s standpoint, was the central premise of
the Justice Department’s antitrust lawsuits challenging the AT&T/T-Mobile and US

Airways/American mergers.

The Comcast/TWC merger is nothing like that. A consumer in a particular New York City
apartment seeking traditional “multichannel” video service chooses among TWC and other
providers. Comcast is not an option unless she moves to another city. Similarly, consumers in
Philadelphia can pick among Comcast and other options, but TWC is out. Before and after this
merger, consumers would have the exact same number of options to choose from. This is true

not only of video service, but also Internet access, telephone service, and bundles of all three.

* For purposes of my testimony, | have not attempted an exhaustive analysis of the transaction, which
would include an assessment of additional issues, such as video advertising, the limited programming assets
contributed by TWC, and the efficiencies that the parties expect from the merger.
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Nor are Comcast and TWC plausibly potential competitors. Comcast has evinced no interest in

building facilities to compete with TWC in TWC's present territory, or vice versa.

The lack of overlap means that the usual concern of antitrust enforcement is completely
absent. This is not to say that cable prices won’t rise anyway if the merger is approved. They
might. ESPN, among other programmers, has achieved remarkable price rises in recent years in
its negotiations with distributors, increases that distributors pass along to consumers. Comcast
has a powerful incentive to bargain for lower prices, but programmers have considerable
bargaining power. The key point is that the proposed merger has no tendency to affect

consumer prices through any reduction in competition between the merging parties.

Video Programming

As noted above, mergers can have an effect not only in output markets, but also in
markets for products and services purchased by the parties. For example, suppose the only two
employers in a small, isolated town compete for labor. If they merge, the merged firm may
thereby acquire increased “monopsony” power. A monopsonist may have an incentive to
inefficiently reduce its hiring in order to drive down wages. Monopsony is thought to be a
significant issue in labor and agricultural markets, because a cutback in the purchase of labor or

agricultural commodities might plausibly reduce the price of those inputs.

Once again, the Comcast/TWC merger is nothing like that. Video programming is
different from labor or grain. When a farmer sells grain to a buyer, that sale reduces the
amount of grain left over for other buyers. By contrast, when ESPN sells programming to
Comcast, nothing has been used up. ESPN remains free to make a similar deal with TWC or
Cablevision. Comcast and TWC are not competing for the rights to a scarce resource. As a
consequence, the merger provides no similar opportunity to economize on this input as a way

to reduce its price.

A related concern is that a post-merger Comcast might have greater bargaining power
with programmers, thanks to its enlarged subscriber base. Enhanced bargaining power, to the
extent that it simply shifts profits among firms, is not an anticompetitive harm. But in any

event, it is hardly clear that Comcast would be able to strike a better bargain. On the one hand,
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the stakes would be higher for ESPN, compared to today, because ESPN could lose more
revenue from lost viewers if its contract negotiations with an enlarged Comcast broke down.
On the other hand, Comcast would have more to lose too, as more customers could plausibly
complain or cancel their service in the event of a breakdown. To conclude that Comcast gains
bargaining power on a per-subscriber basis, it is necessary to establish that there is some

special, disproportionate consequence to the programmer in the case of bargaining failure.

One such disproportionate consequence might arise if the post-merger Comcast were so
large that, without its business, a programmer would be unable to effectively function. But
post-merger Comcast lacks the requisite scale. If we take as a starting point the Federal
Communication Commission’s previously expressed view on this subject, a video distributor
must have more than 30 percent of traditional video subscribers to pose such a risk.” But the
FCC’s view was likely too cautious when it was reached in 2007; indeed, it was rejected by the
D.C. Circuit for understating the degree of competition in video markets.® It is surely too
conservative today. Among other developments, the rise of online video provides opportunities
for programmers to reach viewers without selling their content to a traditional distributor. This
transaction, which results in a share of traditional video distribution slightly less than 30
percent, is therefore unlikely to be of a sufficient size to make a meaningful difference in this

respect.

Foreclosure of Online Video

A final possibility, raised by some mergers, is that a transaction might lessen
competition by enabling foreclosure—that is, by undermining rivals’ ability to compete,
resulting in consumer harm. The exclusion of competitors is potentially even more worrying
than the distortion from changed prices, because it can slow new entry and thereby harm
innovation. Under certain circumstances, a merger can increase the risk of foreclosure, by
strengthening the resulting firm’s incentive and ability to exclude. A full antitrust analysis of the

Comcast/TWC transaction therefore requires an evaluation of the prospects for foreclosure.

® FCC Fourth Report and Order, 23 F.C.C.R. 2134 (adapted Dec. 18, 2007; released Feb. 11, 2008).
® Comcast Corp. v. FCC, 579 F.3d 1 (2009).
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In any complex business environment, it is possible to raise a speculative concern about
an enormous number of theoretical foreclosure effects. Discussing them all is beyond the scope
of my testimony, but let me focus on one prominently stated foreclosure concern, that a
traditional video distributor such as Comcast might have an incentive to inhibit the competitive
prospects of online video distributors. Netflix is the best-known example, but there has been
enormous growth in this sector in recent years. Such firms threaten the traditional model of

multichannel video distribution by enabling “cord-cutting.”

Cord-cutting is a misnomer, because consumers still rely on a broadband Internet
connection to access online programming. The broadband connection is often supplied by
traditional video distributors, using the same physical plant. That combination of businesses
provides a potential opportunity to undermine online video, by choking off the Internet access

on which it relies.

But it also furnishes a powerful reason not to do so. Online video is an important and
increasing part of the value provided by broadband Internet. Harming a growing business to
preserve a declining one is a costly and doubtful business strategy. That fact reduces the

incentive to engage in foreclosure.

If Comcast nevertheless wished to foreclose competition, how would it do so? The most
obvious routes are cut off by Comcast’s existing regulatory commitments, made as a condition
of its NBC-Universal acquisition. These commitments include acceptance of the FCC’s Open
Internet rule. Critics have focused on an interaction between online video distributors and
Comcast not subject to the existing restrictions. ISPs are increasingly receiving payment for
direct interconnection to the ISP network. This practice of “paid peering” has raised concerns

that such payments might harm online video, resulting in a form of foreclosure.

Paid peering is an ineffective tool of foreclosure. Online video distributors are under no
obligation to pay directly for interconnection. They are typically free to contract with
middlemen, such as backbone providers and content delivery networks, that in turn deliver the
content to the ISP. Those alternatives mean that an ISP is unable to degrade online video
delivered in this fashion without also degrading other traffic delivered by the middleman. Such
protection is particularly potent for smaller distributors that are more easily pooled with other
traffic.
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To be clear, the fact of payment is not in itself problematic. Online video distributors
and other content providers have long paid for interconnection, and Comcast has long received
payment for interconnection. Payment for interconnection has always been made using some
mix of cash and reciprocal carriage of the other firm’s traffic. If a content provider or its agent
takes on no reciprocal carriage, then cash is a natural alternative. In this respect, paid peering is

a new variant of an old business practice.

Paid peering is best seen not as an instrument of exclusion, but as a means to put a
price on the additional capacity demands resulting from the increased popularity of online
video. It is efficient for the distributor and its end-users, considered collectively, to pay for that
capacity, rather than spreading the expense among all ISP customers. Doing so better aligns use
with cost and incentivizes both investment and economical use. Paid peering is not the only
possible solution to that problem, of course. Surcharging heavy users, provided that the

surcharge is not itself an instrument of foreclosure, is a viable alternative.

Comcast’s recent interconnection agreement with Netflix, far from suggesting an
antitrust concern, is a sign that the market is working well. The proposed merger does not
change that. In considering whether to impose a prophylactic restriction on Comcast’s ability to
engage in paid peering, the current moment of experimentation seems a particularly inapt
time. We should be particularly cautious about intervening in the absence of a demonstrated

problem.

A thriving online video distributor requires, in addition to a broadband connection to
users, access to programming. That fact suggests a second potential strategy for foreclosure,
which is to inhibit access to programming. In particular, the traditional distributor, as part of its
contract with a programmer, might insist upon restrictions in the programmer’s dealings with
online video distributors. For example, Comcast might insist that Disney not make certain types
of online content deals, or insert contractual clauses that have a similar but more indirect

effect.

The Justice Department has reportedly investigated these contracts.” | am unaware of
public information about the prevalence of such contracts or their practical effect. A contract

that disadvantaged online video might well be resisted by the programmer, who would prefer

7 Shalini Ramachandran, “Favored Nations” Fight for Online Digital Rights, Wall St. J., June 14, 2012, at B3.
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to make profitable sales to such firms, and therefore such a contract would be more costly to
the distributor to secure. Overall, whether this is a profitable or likely foreclosure strategy is

currently unclear.

The key question for present purposes, in any event, is whether the proposed merger
worsens whatever foreclosure prohlem might exist. Comcast is prohibited from enforcing any
such anticompetitive contracts by its NBC-Universal conditions.® That prohibition would be
extended to TWC if the merger is approved. That extension has the effect of strengthening

existing protections against this potential form of foreclosure.

In conclusion, a merger between Comcast and TWC is unlikely to have several effects
posited by critics. It is unlikely to affect prices for consumers; to have anticompetitive effects on
programmers; or to incrementally foreclose competition from online video by impeding
connectivity or access to programming. Thank you for the opportunity to discuss these issues

with the Subcommittee.

® Modified Final Judgment § V.C, United States v. Comcast Corp., No. 11-cv-106 (D.D.C. Aug. 21, 2013),
available at http://www.justice.gov/atr/cases/f300100/300146.pdf.
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Mr. BAcHUS. Thank you, Professor.
And at this time, Mr. Grunes, we invite you to testify.

TESTIMONY OF ALLEN P. GRUNES,
PARTNER, GEYERGOREY LLP

Mr. GRUNES. Thank you, Chairman and Vice Chairman, and
Chairman—Ranking Member—sorry—of the full Committee, and
Ranking Member of the Subcommittee, and Committee Members.
I am very happy to be here. I have practiced antitrust law for
about 25 years, and about half of that time I was with the antitrust
division.

Now, Comecast and Time Warner Cable say they do not compete
for subscribers, and you have heard that this morning. But the fact
is that Comcast and Time Warner Cable do compete. That is what
Brian Roberts, the Comcast CEO, told the Senate Judiciary Com-
mittee in Comcast’s last mega merger with NBCUniversal. And Mr.
Roberts was right. The two companies compete in a number of
ways. For instance, they compete to carry local and regional sports
teams, and they compete for advertising dollars.

Mr. Chairman, to help illustrate how sports programming in par-
ticular would be abused post-merger, I would ask unanimous con-
sent to submit for the record an article by former Bush Administra-
tion official, Brad Blakeman. The article explains in detail the im-
pact of the merger on sports and sports fans, and it is highly rel-
evant here.

Mr. BACHUS. And without objection, all the witnesses can intro-
duce any extraneous materials or records into the record.

[The information referred to follows:]
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Mr. GRUNES. Thank you, Mr. Chairman. And as for cable adver-
tisers, they will have less choices if this merger goes through, in-
cluding smaller local advertisers in your districts who may get shut
out entirely.

Now, Comcast says that people have a multitude of choices for
how they get broadband. You have heard that here today. But at
an investment conference in 2011, Mr. Roberts said that Comecast
had only one broadband competitor. He was talking about FiOS,
which was and still is in only about 15 percent of Comcast’s terri-
tories.

This merger is very likely illegal. The parties know it. That is
why they are here talking about how they plan to fix it. But I am
here to tell you what they will not, why it is illegal, and why the
fix does not cut it. This time it is different.

Let us talk about video first since I think that is the easiest.
They want to put together Comcast content with Time Warner Ca-
ble’s wires. The antitrust theory is that after the merger, the com-
pany would have both the ability and the incentive to withhold
NBC and sports programming from rivals, such as the satellite
companies, the telcos, other cable systems, that would drive up
their competitors’ costs, and make them less competitive. That is
called input foreclosure in antitrust jargon. Is it a radical theory?
No. It is right out of the Comcast/NBCU complaint that the Anti-
trust Division filed in 2011. But this time, it is worse.

Now, let us talk about the even more serious issue of broadband.
Comcast and Time Warner Cable shares of the broadband markets
are much higher. We have not heard the witnesses talk about what
those shares are, but by some estimates they are 50 percent or
even more.

So what is the problem? Simple: online video distributors like
Netflix, according to the Antitrust Division, are likely to be the best
hope for additional video programming competition in Comcast and
Time Warner Cable’s territories. If Comcast can get a hold of about
50 percent of broadband subscribers through this merger, it puts
itself into a position to influence how this new form of competition
will play out.

The antitrust theory here is called “customer foreclosure.” You
had input foreclosure. This is customer foreclosure. Keep innova-
tive competitors from being able to connect with their audience or
charge them so their costs go up. Again, this is not a radical the-
ory. It was mentioned as a concern in the 2011 Comcast/NBCU
complaint. It is very similar to a theory that the Division, the Anti-
trust Division, actually litigated and won in the D.C. Circuit in the
Microsoft case. The same analysis has been applied in other cases
where the Internet is threatening an old business model. The key
point is that a legitimate role of antitrust is to keep the pathways
for innovation open. There is also a buyer power theory, which is
discussed in my written testimony.

Finally, a word about remedies. If, as I believe, the merger is
anti-competitive, the best remedy is simply to say no. Behavioral
remedies do not work well. In fact, Professor John Kwoka, who
studied empirically how well they work, said they are disastrous on
the whole. They do not prevent prices from going up. Partial
divestitures, such as shedding subscribers, also often fail. In this
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case, where Comcast would pick up New York, and LA, and other
markets, it is likely to try to keep the most profitable subscribers
and the most profitable markets and divest the others. That will
not restore lost competition.

And I am happy to answer any questions. Thank you.

[The prepared statement of Mr. Grunes follows:]
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OF ALLEN P. GRUNES
PARTNER, GEYERGOREY LLP
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COMPETITION IN THE VIDEQ AND BROADBAND MARKETS:
THE PROPOSED MERGER OF COMCAST AND TIME WARNER CABLE

WASHINGTON, D.C.
MAY 8, 2014
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Good morning, Chairman Bachus, Ranking Member Johnson, and Members of the
Subcommittee. Thank you for giving me the opportunity to appear before you. | will explain
why the proposed takeover of Time Warner Cable (“TWC”) by Comcast Corporation would be
bad for consumers, bad for competition, and bad for innovation. | also will explain why it
almost certainly violates the antitrust laws. Of particular concern is the merger’s impact on the
high-speed residential broadband market, which is the pathway for Internet content providers
to reach their audience. The types of conditions imposed on the Comcast/NBCU joint venture
simply would be inadequate here. This merger must be rejected.

By way of background, | have spent about 25 years practicing antitrust law, about half
with the Antitrust Division of the U.S. Department of Justice and about half in private practice. |
led investigations of dozens of media mergers when | was with DOJ and | have continued to
work in media and telecommunications since leaving the Department. | have written and co-
authored articles on the topic that have been published in the Antitrust Law Journal, the
Northwestern Law Review, the University of Connecticut Law Review, and the George Mason
Law Review, among others. | have also co-authored two articles and an op-ed on the proposed
Comcast/TWC merger with Professor Maurice Stucke.

. Introduction

Today’s hearing is to examine competition in the video and broadband markets. In
terms of the video market, we need only look at what the Antitrust Division had to say in the
complaint it filed against the joint venture of Comcast and NBC Universal (“NBCU") in 2011 to
understand why the proposed combination of Comcast and TWC is very likely to be
anticompetitive and illegal. The same analytical theory of liability would apply here and the
same type of competitive harm would be present, only more so. Moreover, the same staff at
DOJ who investigated the Comcast/NBCU merger will investigate the proposed merger with
Time Warner Cable. Many of the same issues DOJ found in the former are present to a more
disturbing degree in the latter.

A merged Comcast and TWC would have both the ability and incentive to withhold
sports, entertainment and other programming from other multichannel video programming

distributors (“MVPDs”), and harm competition. The reduction in competition would lead to less
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pressure to control cable bills or to develop new offerings. Little wonder that Comcast is
already suggesting remedies—its attorneys no doubt recognize that the proposed merger raises
significant anticompetitive issues.

In terms of the broadband market, the Comcast/NBCU complaint and related
documents lay out a theory of harm as to why the current proposed merger is likely to be
anticompetitive on that score as well. The government raised concerns back in 2011 that
Comcast’s dominant position in many local markets would give it power to limit the growing
competition from “online video distributors” (“OVDs”) like Netflix, Hulu, Apple and others. As it
alleged in 2011, “Comcast faces little programming distribution competition in many of the
areas it serves. Entry into traditional video programming distribution is expensive, and new
entry is unlikely in most areas. OVDs’ Internet-based offerings are likely the best hope for
additional video programming distribution competition in Comcast cable franchise areas.”*
The Division alleged that Comcast recognized the growing competitive threat posed by OVDs,
had already taken several steps to respond to that threat, and had an incentive to encumber
the development of these newer distribution technologies and raise their costs.?

That issue is front and center in this merger. The combination of Comcast’s and TWC's
residential high-speed broadband services, enhanced by additional Charter Communications
subscribers in key market clusters, would give the combined firm far more power over the
success or failure of OVDs.

The proposed merger would also increase the combined firm’s buyer power over video
content providers. The combined firm’s larger size may lead to benefits as well as harms. A
benefit would take the form of the ability of the merged firm to lower the prices it pays for
video content. The harm is that it could induce content buyers to charge higher prices to
competing distributors by insisting it should get better terms than any of its rivals. The
Antitrust Division has challenged the use of so-called “most favored nation-plus” {“MFN-plus”)
pricing by dominant firms in the recent past. Again, this is not a novel theory and the facts

presented in this merger suggest that it is an issue here as well.

! Complaint, United States v. Comcast Corp., Case No. 1:11-cv-00106 (D.D.C. lan. 18, 2011), at 19,
available at http://www justice.gov/atr/cases/266100/266164.pdf (“Comcast/NBCU Complaint”).
2 Comceast/NBCU Complaint at 4952-54.
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Comcast and TWC argue that they do not compete for subscribers and therefore the
merger raises no real issues. But that is simply not correct. Comcast and Time Warner Cable do
compete in certain product markets. |illustrate by discussing only two of those markets:
regional sports and cable advertising.

In terms of remedies, the proposed merger will give the Antitrust Division and the
Federal Communications Commission an opportunity to look back at the behavioral conditions
they imposed on the Comcast/NBCU transaction. As discussed below, there are good reasons
to conclude that merely applying these same conditions to Comcast/TWC would be insufficient
to remedy the competitive harm here. Indeed, in a recent filing in connection with the US
Airways/American Airlines merger, the Division itself explained why such behavioral conditions
are often inadequate to remedy competitive harm. The most comprehensive study to date has
shown that merger-specific regulation, like regulation as a whole, often does not work.
Assuming that the Division finds harm to competition, as | believe it will, the merger should be
enjoined, not made subject to dozens of conditions.

Il.  Knowledgeable and Rational Voices are Speaking Out, Including Consumers and

Businesses

A Reuters poll in March showed that a majority of Americans — 52% of those polled —
were critical of the proposed merger and skeptical about the alleged benefits of the deal.? Polls
on mergers often have limited value because consumers are not familiar with the products or
markets about which they are asked. That is most definitely not the case here. Consumers are
well aware of both Comcast and TWC and undoubtedly many of the respondents are or have
been customers of one or the other company. Given the long and continuous history of
consolidation in the cable industry, many of the people who responded to the Reuters poll
undoubtedly experienced first-hand the effects of prior mergers and acquisitions. From 2009 to
2013, Comcast increased prices for basic and premium cable packages far more than
competitors AT&T, Cablevision and DISH Network. The public skepticism about this proposed
merger is likely based on experience with unkept promises in the past. Hence there is

skepticism about the promises being made today.

3 David Ingram, “Americans take dim view of Comcast, Time Warner Cable deal,” Reuters {(March 26,
2014), available at htto://www.reuters.com/article/2014/03/26/us-usa-antitrust-idUSBREA2POBD 20140326,

3
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The focus of the antitrust laws is on consumer welfare. This transaction involves
services primarily used by consumers, and the views of informed consumers should not simply
be dismissed out of hand.

Moreover, despite the fact that Comcast is a dominant distributor in many parts of its
geographic footprint and owns critically important programming assets, and thus is a force to
be reckoned with, an increasing number of businesses in the content and distribution industries
are willing to speak out about the likely adverse effects of this merger on competition. Among
those recently raising concerns are Univision, a Spanish-language media company,* Cogent
Communications, a leading Internet backbone network,® and Netflix, an online video
distributor.® It therefore is just plain wrong for Comcast to claim, as it has, that opposition to
the merger is coming from “the same group of people” who have opposed media and telecom
consolidation without any basis, and there are no “rational, knowledgeable voices . .. coming
out in opposition or even raising serious questions about the transaction.”’

In fact, the concerns are coming from important voices in content and distribution, and
include business leaders whom, | think it is fair to say, are both rational and knowledgeable.
When Netflix signs a paid interconnect deal with Comcast and its CEO subsequently calls the
deal an “arbitrary tax” and a “toll” that demonstrates Comcast’s “leverage,” we should not
simply chalk those comments up to sour grapes or lack of understanding of the market.? Given
that Netflix is one of the companies that has the potential to unseat cable’s dominance, we
should pay attention when it refuses to play by Comcast’s playbook.

Il.  Overview of Transaction

4 John Eggerton, “Falco Rips Comcast/TWC Combo In Earnings Call,” Broadcasting & Cable {April 28, 2014),

call/130751.

° Kaja Whitehouse, “Cogent CEQ Bashes TWC deal to FCC,” New York Post (April 17, 2014}, available at
http://nypost.com/2014/04/17/cogent-ceo-bashes-twe-deal-to-foe/.

¢ Reed Hastings, “Internet Tolls And The Case For Strong Net Neutrality,” Netflix US & Canada Blog (March
20, 2014), available athttp://blog.netflix.com/2014/03/internet-tolls-and-case-for-strang-net.html. See also
Netflix Letter to Shareholders (April 21, 2014), available at

3b859c8dece3/Q114%20Earnings¥% 20 ettery204.21.14%20final.pdf (“The Internet faces a long term threat from
the largest ISPs driving up profits for themselves and costs for everyone else.”).

7 Sam Gustin, “Comcast Exec Says Time Warner Cable Deal Will Be Great for America,” Time {April 1,
2014), available at htip://time.com/44562/comeast-time-warner-cable-cohen/.

¢ See supra n.6.
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Comcast is the nation’s largest provider of video services (22 million residential
customers at the end of 2012), internet services (19.4 million customers), and voice services (10
million customers). As the largest video content distributor in many areas of the country,
Comcast controls the pipes. But it also creates content through its national cable networks
(including CNBC, MSNBC, and USA Network), regional sports networks, broadcast television
(including NBC and Telemundo networks) and movie studio Universal Pictures, which produces,
acquires, markets, and distributes filmed entertainment worldwide.

In acquiring TWC, the second largest cable provider in the United States, Comcast would
extend its footprint in five geographic areas: New York State (including New York City), the
Carolinas, the Midwest {including Ohio, Kentucky, and Wisconsin), Southern California
(including Los Angeles), and Texas. A combined Comcast/TWC would control as much as half of
the country’s high-speed broadband access at a time when a record number of Americans are
using broadband to get their information, news, and entertainment. The combined firm would
also have a significant if not dominant presence in 19 of the top 20 DMAs in the country. The
proposed deal Comcast has made with Charter Communications, despite Comcast’s claims that
it would assuage market concentration concerns due to subscriber divestitures, actually would
increase market concentration in the largest DMAs by adding Charter subscribers to existing
Comcast and TWC market clusters. Those very same major markets are the most valuable to
advertisers and the source of additional bargaining power.

In the past few years, DOJ has alleged, and the parties have not disputed, that both
Comcast and TWC have market power in numerous local markets in the video and broadband
markets. Inits 2011 complaint against the Comcast/NBCU joint venture, the Antitrust Division
alleged that “Comcast faces little video programming distribution competition in many of the
areas that it serves.”® Indeed, according to the Division, “[c]able has remained the dominant
distributor even as other companies have entered into video programming distribution.”*® This
remains true today. In its 2012 complaint against the Verizon Wireless/SpectrumCo
commercial agreements, the Division alleged that each of the cable defendants, specifically

including Comcast and TWC, “has market power for both broadband and video services in

9 Comcast/NBCU Complaint at 9 9.
1914, at 39.
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numerous local geographic markets.”!! | see no reason to question this recent finding by the
Antitrust Division. The current proposed merger would therefore combine these two giant
video and broadband providers, each of which already has considerable market power in
numerous local geographic markets, posing far more serious issues of horizontal market
concentration than was found in the Comcast/NBCU merger, including significant market
concentration in the nationwide market for access to high-speed broadband subscribers.

IV.  Antitrust Analysis

Section 7 of the Clayton Act, as amended in 1950, is, at its core, an incipiency statute. [t
prohibits mergers and acquisitions when the effect of such mergers or acquisitions “may be
substantially to lessen competition, or to tend to create a monopoly.” The words “may” and
“tend” are not accidental. The legislative history demonstrates that Congress understood what
it was doing when it passed the Celler-Kefauver Act of 1950. Congress believed correctly that
there were anticompetitive mergers that were not being prevented under the Sherman Act and
the existing Clayton Act standards, and deliberately chose to make the merger standard one of
incipiency. The Supreme Court has stated that Congress’s use of the term “may” reflects the
fact that the concern is with probabilities, not certainties. The incipiency standard is also
mentioned in the 2010 Horizontal Merger Guidelines, which the DOJ and FTC apply.

In other words, the competition agencies are not supposed to wait until mergers
produce a firm with full-blown monopoly power or markets susceptible to collusion — they are
supposed to nip it in the bud.

One of the theories the Antitrust Division is likely to consider is similar to the theory it
litigated in the Microsoft case: the proposed transaction may give the merged Comcast/TWC
additional power to blunt the impact of innovation — in this case, in the form of content
delivered over the Internet by firms like Netflix — that threatens to disrupt Comcast’s traditional
cable business as customers increasingly move away from bundled cable service into

broadband alternatives. The antitrust laws do not say: wait until Comcast has that power, has

11 Complaint, United States v. Verizan Communications Inc. et al., case number 1:12-cv-01354 (D.D.C. Aug.
16, 2012), at Y 33, available at http://www.justice. gov/atr/cases/f286100/286100.pdf (“Verizon/SpectrumCo
Complaint”).
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exercised it, and then fix the problem. Rather, they say: stop the tendency to monopolize in its
incipiency.
a. Market Definition

Analytically, the Division is likely to look at the merger in terms of the services offered
by Comcast and Time Warner Cable. The two candidate product markets | will focus on are
video programming distribution services, and residential high-speed broadband services. Each
of these has been recognized as an antitrust market in recent transactions, and they are likely
to be the markets of most interest here.

i. Video Programming

In the Comcast/NBCUniversal merger, the Antitrust Division identified the relevant
product market to be “the timely distribution of professional, full-length video programming to
residential customers.”*? It noted that video programming distribution is characterized by
professionally produced, full length content and includes live programming, sports and general
entertainment. That is likely to be one of the relevant product markets here as well.

ii. Residential Broadband

In the Verizon Wireless/SpectrumCo matter, the Division identified a relevant product
market to be “[t]he provision of broadband Internet services to residential customers.”? It
noted that residential broadband services are characterized by high speeds and allow
customers to access large quantities of data for purposes such as high-quality streaming video,
gaming, applications, and various forms of interactive entertainment. The Division
distinguished residential high-speed broadband from mobile wireless services, which it
regarded to be in a separate product market. Contrary to Comcast’s claims, it appears highly
unlikely that the lines between the wired and wireless markets have blurred so much in the
past two years that DOJ will change its views here. Indeed, there are technical, cost and
consumer usage reasons to believe that the two markets will remain separate from an antitrust

point of view for the foreseeable future.*

12 Comcast/NBCU Complaint at 138.

13 yerizon/SpectrumCo Complaint at 929.

14 See, e.g., William Lehr and John Chapin, “Rethinking Wireless Broadband Platforms,” {April 17, 2009), at
9, available at hitp://people.csail. mit.edu/wiehr/Lehr-
Pagpers files/Lehr%20Chanin%20Georgetown%20Ani1%6202009%20Talk.pdf (“Wired and wireless broadband are

7
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The market of most concern in this merger is the market for access to broadband
customers. The combined firm would have an enormous share of the national high-speed
broadband market — as much as 50% by some estimates. Moreover, this is a market with very
few competitors. In fact, in 2011, Comcast’s CEO characterized Comcast as having only one real
broadband competitor.*®

b. Competitive Effects

i. The Merged Firm Would Have Greater Incentive and Ability to Withhold
Video Programming from Rivals

In challenging the Comcast/NBCU transaction, the Division alleged that Comcast would
have both the incentive and ability to withhold programming from other distributors, including
other cable companies, satellite providers and telcos. In antitrust terms, DOJ’s theory is
referred to as “input foreclosure.” It is well-accepted in the economic literature, and can hardly
be called novel or radical.*¢

The key allegations in the Comcast/NBCU complaint were as follows. First, Comcast had
engaged in such conduct in the past. According to the complaint, “Comcast has long recognized
that by withholding certain content from competitors, it can gain additional cable subscribers
and limit the growth of emerging competition. Comcast has refused to license one of its RSNs
[regional sports networks], CSN Philadelphia, to DirecTV or DISH. As a result, DirecTV and
DISH’s market shares in Philadelphia are much lower than in other areas where they have
access to RSN programming.” 1’

Second, the addition of NBC Universal programming would enhance Comcast’s ability to
pursue a withholding strategy. According to the complaint, “Control of NBCU programming will

give Comcast an even greater ability to disadvantage its competitors. Carriage of NBCU

fundamentally different. . . . Market structure will remain different.”). See also In re Economic Issues in Broadband
Competition, Ex Parte Submission of the United States Department of Justice (January 4, 2010), at 9, available at
httg://www.justice.gov/atr/public/comments/253393. pdf (“Wireline and wireless broadband services have
fundamentally different cost structures.”).

15 See Susan Crawford, Captive Audience, at 172 (citing Morgan Stanley conference call on March 2,

2011).

16 Sep, e.g., Jonathan Baker, “Comcast/NBCU: The FCC Provides a Roadmap for Vertical Merger Analysis,”
25:2 ANTITRUST 36 (2011).

17 Comcast/NBCU Complaint at 148.
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programming, including the NBC broadcast network, is important for video programming
distributors to compete effectively.”®

Finally, this withholding strategy could be executed because of Comcast’s dominant
position in many local markets. DOJ noted in the complaint that “[c]able has remained the
dominant distributor even as other companies have entered video programming
distribution.”*® It defined the relevant geographic markets to be “the numerous local markets
throughout the United States where Comcast is the incumbent cable operator, covering over 50
million U.S. television households (about 45% nationwide), and where Comcast will be able to
withhold NBCU programming from, or raise the programming costs to, its rival distributors,
both MVPDs and OVDs.”?° |t went on to note that the anticompetitive effects of the
transaction could actually extend to all Americans because these competitors serve areas
outside of Comcast’s cable footprint.? As a result, the Antitrust Division concluded that the
Comcast/NBCU transaction violated Section 7 of the Clayton Act.

The antitrust issue here with respect to the video distribution market is therefore simple
to state: In the Comcast/NBCU merger, Comcast, with its existing footprint, was found to have
the incentive and ability to harm competition through withholding of programming. Does the
current merger, which significantly expands that footprint, confer any additional power on the
merged firm? Common sense would suggest, “of course.” Post-merger, markets in which TWC
is the dominant video distributor would be brought into the fold, and thus have the same
power to withhold NBCUniversal programming. What's more, TWC will also bring some
regional sports networks with it, thereby enhancing a withholding strategy. To the extent that
the Division found the combination of Comcast and NBCU to be anticompetitive in 2011, there
is every reason to assume that the agency will find the combination of TWC and NBCU
anticompetitive, and for the same reasons.

Comcast essentially has two responses to this conclusion. Its first response is simply to

ignore it. Since the day the merger was announced, Comcast has continually stressed that

18 Comcast/NBCU Complaint at 9149.
19 Comcast/NBCU Complaint at 9139.
% Comcast/NBCU Complaint at 1143.
ad.
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consumers today cannot choose between Comcast and Time Warner Cable, and therefore
(according to Comcast) the merger will not lessen consumer choice. But that is not the right
question. Indeed, the same was true in the Comcast/NBCU merger, where Comcast stated
throughout the process that the companies really did not compete for consumers in the same
markets. The Antitrust Division nonetheless found the deal to be anticompetitive.

Comcast’s second response is to argue that having a bigger footprint does not affect its
incentive or ability to withhold programming. This argument defies logic as well as common
sense. By adding markets and taking TWC out of the picture, such a withholding strategy is
easier, not harder. Indeed, in Congressional testimony at a hearing involving the earlier NBCU
deal, Comcast pointed to Time Warner Cable as an independent competitor as a reason that
Comcast would not have an incentive to raise its rivals’ costs by raising the cost of NBCU
programming.?? It has changed its tune now. In light of the additional Charter subscribers
Comcast will acquire in key markets already served by Comcast or TWC, the withholding
strategy issue becomes even more foreboding.

iil. The Merged Firm Would Have Greater Control over High-Speed
Broadband and the Ability to Limit Competition from OVDs

In terms of the broadband market, the transaction also appears to be anticompetitive.
There is a “nascent” form of competition by online video distributors (“OVDs”) such as Netflix,
Hulu and Apple. These OVDs have the power to be the “next big thing.” One of the positive
functions of our antitrust laws is to promote economic liberty by keeping the path to innovation
open. Innovation is the engine of economic growth. And the economic literature has long
abandoned the notion that monopolies and monopoly profits are needed for innovation. The
reason this is important is that incumbents, who are threatened by innovation, can use
exclusionary tactics to “kill the baby inits cradle.” Even if they cannot kill the new idea, they
can delay it or make it more expensive. In antitrust law, this is known as “cheap exclusion.”? |t
is “cheap” because the cost to the incumbent may be quite low, while the impact on the

innovator may be quite large. The theory of harm here is customer foreclosure.

2 Sea http://arstechnica.com/tech-policy/2014/04/franken-comeast-called-time-warner-cable-a-
competitor-until-they-wanted-to-merge/ (with a link to the testimony of Comcast’s CEO).

23 See Susan A, Creighton, D. Bruce Hoffman, Thomas G. Krattenmaker, Ernest A. Nagata, “Cheap
Exclusion,” 72 Antitrust L.J. 975 {2005).

10
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Once again, we may look to the complaint in the Comcast/NBCU transaction to
understand why this transaction is likely anticompetitive in the broadband market.

First, innovative OVDs represent a growing competitive threat to Comcast’s local
dominance. As the Antitrust Division stated in the Comcast/NBCU complaint, “OVDs’ Internet-
based offerings are likely the best hope for additional video programming distribution
competition in Comcast’s cable franchise areas.”?* The complaint elaborated as follows:

Online video viewing has grown enormously in the last several years and
is expected to increase. Today, some consumers regard OVDs as acceptable
substitutes for at least a portion of their traditional video programming
distribution services. These consumers buy smaller content packages from
traditional distributors, decline to take certain premium channels, or purchase
fewer VOD offerings, and instead watch that content online, a practice known as
“cord-shaving.” A smaller but growing number of MVPD customers also are
“cutting the cable cord” completely in favor of OVDs. These trends indicate the
growing significance of competition between OVDs and MVPDs.?

The competitive effects discussed in the Competitive Impact Statement deserve to be
quoted at some length because the Division really stakes out the turf for mergers when
innovation is a core concern, as it is here:

Antitrust law, including Section 7 of the Clayton Act, protects consumers
from anticompetitive conduct, such as firms’ acquisition of the ability to raise
prices above levels that would prevail in a competitive market. It also ensures
that firms do not acquire the ability to stifle innovation. . . . A merged firm can
more readily harm competition when its rivals offer new products or
technologies whose competitive potential is evolving. Nascent competitors may
be relatively easy to quash. For example, denying an important input, such as a
popular television show, to a nascent competitor with a small customer base is
much less costly in terms of foregone revenues than denying that same show to
a more established rival with a larger customer base. Even if a vertical merger
only delays nascent competition, an increase in the duration of a firm’s market
power can result in significant competitive harm. The application and
enforcement of antitrust law is appropriate in such situations because promoting
innovation is one of its important goals. The crucial role of innovation has led at
least one noted commentator [Professor Herbert Hovenkamp] to argue that
restraints on innovation “very likely produce a far greater amount of economic
harm than classical restraints on competition,” and thus deserve special
attention. By quashing or delaying the progress of rivals that attempt to

2 Comcast/NBCU Complaint at 7.
% Comcast/NBCU Complaint at 934.
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introduce new products and technologies, the merged firm could slow the pace

of innovation in the market and thus harm consumers.?®

The very same concerns are present here, only to a much greater degree. The merged
firm’s control over a substantial share of the broadband market — as much as 50% by some
estimates — is a potent tool to delay or impede the growth of OVDs as a substitute for
Comcast’s traditional cable business.

As | have written elsewhere, DOJ's approach to online innovation has been consistent
over time.? |t derives from the D.C. Circuit’s decision in Microsoft. | have to believe that this
consistency probably owes much to the fact that Microsoft was fully litigated, and the theory
had passed muster with the D.C. Circuit, including Judge Douglas H. Ginsburg. Litigation, while
rare at the agencies, provides a crucible for theories and approaches to be tested in the real
world of trials and appeals. Litigation provides discipline and sets the metes and bounds for
later enforcement actions.

In Microsoft, the evidence was that Microsoft saw both Netscape and Java as a threat to
its operating system monopoly, and took action based on that perceived threat. The action was
intended to prevent Netscape from getting the scale it needed to emerge as a full-fledged
competitor, and to mislead developers into adopting Microsoft’s competing (and incompatible)
version of Java. There was objective evidence of both a threat and a response.

According to DOJ, the same ingredients were present in Comcast/NBCU. OVDs
represent an innovative threat. The innovation has come about because of the disruptive
power of the Internet. Anincumbent cable firm, if given the chance, could be expected to slow
or stop the innovation through exclusionary conduct. And finally, DOJ asserted in
Comcast/NBCU that there was evidence Comcast viewed OVDs as a threat and took steps to

respond to that threat.?®

¥ Competitive Impact Statement, United States v. Comcast Corp., Case No. 1:11-cv-00106 (D.D.C. Jan. 18,
2011), at 20-22, available at http://www.iustice gov/atr/cases/f266100/266155.pdf.

77 Allen Grunes, “The Next Big Thing,” Competition Policy International Antitrust Chronicle (December 12,
2012), https://www.competitionpolicyinternational.com/the-next-big-thing/.

# Comcast/NBCU Complaint at 946.
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As noted earlier, Section 7 of the Clayton Act contains an incipiency test. Thus DOJ is
not forced to wait until Comcast uses the power it has achieved through merger to engage in
exclusionary conduct. Rather, such power is to be nipped in the bud.

iii. The Proposed Merger May Harm Upstream Suppliers Through Increased
Bargaining Power

The transaction would increase the bargaining power Comcast would have over
important suppliers, such as content companies. One potential benefit, which Comcast points
to, is that such an increase in bargaining power could help lower Comcast’s costs. But an
increase in buyer power may also be used anticompetitively to induce suppliers to charge
higher prices to rivals. Moreover, there is no guarantee that cost savings would be passed on to
consumers, especially if there is limited competition to force that result.

Both the 2010 Horizontal Merger Guidelines and prior DOJ litigation illustrate concerns
about buyer power. The Merger Guidelines include an example of an illegal merger that does
not directly harm consumers:

Example 24: Merging Firms A and B are the only two buyers in the

relevant geographic market for an agricultural product. Their merger will

enhance buyer power and depress the price paid to farmers for this product,

causing a transfer of wealth from farmers to the merged firm and inefficiently

reducing supply. These effects can arise even if the merger will not lead to any

increase in the price charged by the merged firm for its output.

In United States v. Cargill, the Division challenged a merger that would have created a
monopsony purchaser of grain in some local markets. The merging companies, however, sold
grain in world markets, in which they faced competition from many other grain sellers. Thus,
even if the merged firms imposed a loss on farmers by cutting back the quantity of grain they
bought from them, consumers of the merging companies would not be harmed because they
had numerous other sources of supply. The harm in the upstream market, however, was

sufficient to prompt the Division to challenge the merger.?®

iv. Competition, Not Promises by Merging Parties, Leads to Real Consumer
Benefits

PUnited States v. Cargill, Inc., No. 1:99CV01875 (D.D.C. July 8, 1599}, available at
bttp://www. ustice. gov/atr/cases/f2500/2552.pdf. See also Maurice Stucke, “Looking at Monopsany in the
Mirror,” 62 Emory L.J. 1509 (2012), available at http://papers.ssrn.com/fsal3/papers.cfm?abstract id=2094553.
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In numerous places in the Comcast/NBCU complaint, the Division alleges that
competition has forced, and is continuing to force, the incumbent cable companies to innovate
and improve their service offerings. The complaint describes how competition from the
satellite providers, and later the telephone companies, has led to improvements in service, and
how developing competition from QVDs is “likely the best hope for additional video
programming competition in Comcast’s cable franchise areas.”*° Competition, not promises by
parties wanting to close a deal, is what benefits consumers.

The complaint describes the role of competition as follows:

Today, consumers buy video programming services only from the
distributors serving their local areas. Incumbent cable companies continue to
serve a majority of customers, offering services consisting of multiple channels
of linear or scheduled programming. Beginning in the mid-1990s, cable
companies first faced competition from the direct broadcast satellite (“DBS”)
providers. More recently, firms that traditionally offered only voice telephony
services — the telephone companies or “telcos,” such as AT&T and Verizon — have
emerged as competitors. The video programming offerings of these competitors
are similar to the cable incumbents’ programming packages, and their increased
competition has pushed cable companies to offer new features, including
additional channels, digital transmission, video-on-demand (“vOD") offerings,
and high-definition (“HD”) picture quality.

Most recently, online video programming distributors (“OVDs”) have
begun to provide professional video programming to consumers over the
Internet. This programming can be viewed at any time, on a variety of devices,
wherever the consumer has high-speed access to the Internet. Cable companies,
DBS providers, and telcos have responded to this entry with further innovation,
including expanding their VOD offerings and allowing their subscribers to view
programming over the Internet under certain conditions. !

Critically, the complaint describes the lessening of competitive pressure from the
NBCU transaction:

Comcast has an incentive to encumber, through its control of the JV, the
development of nascent distribution technologies and the business models that
underlie them by denying OVDs access to NBCU content or substantially
increasing the cost of obtaining such content. As a result, Comcast will face less
competitive pressure to innovate, and the future evolution of OVDs will likely be

39 Comcast/NBCU Complaint at 9.
31 Comcast/NBCU Complaint at 92, 3.
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muted. Comcast's incentives and ability to raise the cost of or deny NBCU

programming to its distribution rivals, especially OVDs, will lessen competition in

video programming distribution.?

These words apply with even more force in the current transaction. In fact, Comcast’s
decision to charge Netflix for interconnection shows that the government’s predictions in 2011
were on the mark. This development also shows why behavioral conditions, even with the best
of intentions, are often insufficient.

V. Comcast’s Arguments
a. “We Don’t Compete”

Comcast has argued that the combination would not reduce competition because the
two cable providers do not compete in local markets. If that claim is taken at face value, there
is presumably nothing that would prevent it Comcast from extending its footprint across
America by acquiring all the remaining cable companies. It seems difficult to discern a limiting
principle, since the same justification for the Comcast/TWC transaction could easily be offered
in two years for a deal involving Cox or Charter. Cable companies tend not to compete with
one another for customers. After letting this merger through, could DOJ seriously argue that
Comcast’s expansion into lowa or Oklahoma may somehow “substantially lessen competition or
tend to create a monopoly?” Hardly. Thus, this deal with TWC is critical. Comcast is crossing
the regulatory Rubicon.

Moreover, the assertion that Comcast and TWC do not compete for consumers does not
mean or imply that they do not compete at all. They certainly compete in many dimensions,
including for exclusive rights to carry local and regional sports in a number of geographic areas,
and for advertising dollars.

i. Sports

By acquiring TWC properties in Designated Market Areas (“DMAs”} in which Comcast
already operates, Comcast will have an incentive to raise the license fees for its affiliated
regional sports networks (RSNs). In particular, the more of an affiliated RSN’s television

territory is covered by Comcast’s footprint, the greater the chance that Comcast could induce

32 Comcast/NBCU Complaint at 954.
15
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DBS and telco customers in that territory to switch to Comcast (for example, by withholding
programming or raising RSN prices) in order to follow must-have RSN programming. Both the
DOJ and the FCC recognized in their review of the NBCU transaction that vertical integration
allows Comcast to capture this “externality” that is otherwise not available to an independent
cable network. Economists have shown empirically that prices for RSNs increased with vertical
integration, and more relevant here, the overcharge increased with the size of the affiliated
cable operator’s downstream footprint.33

Further, both Comcast and TWC have shown a propensity to withhold sports
programming in order to thwart competitors and gain new subscribers: Comcast pursued such
a strategy in Philadelphia {Phillies) and Portland (Trailblazers), while TWC did so in Los Angeles
{Dodgers) and Houston {Astros).

There are four DMAs in which (1) both Comcast and TWC currently operate and (2)
either Comcast or TWC own an RSN: New York, Charleston (SC), Maine, and Kansas City. These
holdings provide a basis for the merged firm to charge higher license fees for its rivals, which
will likely be passed onto consumers in the form of higher cable bills. Moreover, in Los Angeles,
New York, Portland and other markets already served by Comcast or Time Warner Cable and
where the merged company would acquire Charter subscribers, the incentive and ability for the
new company to withhold sports programming from competitors is magnified significantly.

ii. Advertising

The merger is likely to affect advertising and advertising-related markets in which
Comcast and TWC compete for advertising dollars or to represent advertisers.

If the merger is consummated, the merged firm would likely have the power to increase
prices in the spot cable advertising market through its control over a large number of
subscribers and key market gateways. In addition, in eliminating Comcast’s chief competitor in
the spot cable advertising representation services market (which happens to be TWC), the
merged firm would have an even greater ability to harm competition by increasing prices to its
MVPD customers and controlling access to national spot advertising, regional Interconnects,

and the vast majority of local spots on MVPD systems.

33 See Kevin W. Caves, Chris C. Holt & Hal l. Singer, “Vertical Integration in Multichannel Television
Markets: A Study of Regional Sports Networks,” Review of Network Economics, at 66 (2013).
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The spot cable advertising market allows national, regional, and local advertisers to
cost-effectively geo-target (advertise in specific areas) during the two to three minutes
reserved each hour for MVPDs as part of a carriage agreement with cable programmers.
Advertisers have three options for purchasing advertising. First, NCC Media (“NCC”) is the one
and only gateway to purchase national advertising, or advertising across multiple geographic
areas. NCC has no competitors and national advertisers have no other choice except to
contract with NCC. Yet, if the proposed merger is consummated, the merged firm would have
an 80 percent ownership interest in NCC.

Second, advertisers purchase regional spot cable advertising through joint ventures
known as “Interconnects.” Interconnects roughly align with DMAs and provide a one-stop-shop
for an advertiser seeking to reach all subscribers in a given DMA. Interconnect revenues are an
important source of income for MVPDs. And access to the Interconnect is a critical avenue for
regional advertisers. If the proposed transaction is consummated, the merged firm would have
control over the Interconnect in 41 of the top 50 DMAs. In 34 of these DMAs, Comcast would
own well over 50 percent of the represented subscribers.3*

Finally, local spot cable advertising is an especially important market because geo-
targeting allows small, local merchants to spend scarce advertising dollars more effectively.
Local spot cable advertising is sold to local businesses either by the MVPD directly or by its
representative.>® Comcast has offered to trim the number of MVPD subscribers in the
combined entity to 30 percent of the macro MVPD marketplace. If Comcast’s proffer is
accepted and the proposed transaction is consummated, however, the merged firm would still
directly control MVPD subscribers for spot cable advertising sales in 38 of the top 50 DMAs. In

addition, the firm’s post-combination control of spot cable advertising in the top 10 DMAs

3 In order of DMA rank, with percentage of owned subscribers, these DMAs are: Los Angeles (52%);
Chicago {63%); Philadelphia (65); San Francisco-Oakland-5an Jose {83%); Boston (Manchester) {(66%); Atlanta
(56%); Houston {58%); Detroit (53%); Seattle-Tacoma (78%); Minneapolis-St. Paul (62%); Denver {96%); Cleveland-
Akron (Canton) (64%); Sacramento-Stockton-Modesto (73%); Portland, OR (78%); Pittsburgh (65%); Raleigh-
Durham (Fayetteville) (68%); Charlotte {59%); Indianapolis (59%); Baltimore {(60%); Nashville (62%); Hartford-New
Haven {52%}); Kansas City (62%); Columbus, OH {71%); Salt Lake City (76%); Milwaukee {72%}); Cincinnati {81%); San
Antonio (63%); Austin (58%); Harrisburg-Lancaster-Lebanon-York {81%); Greensboro {75%); Albuguerque-Santa Fe
(819%); Jacksonville (83%); Louisville (74%); and Memphis (65%).

35 At present, Comcast is the largest spot cable advertising representation services provider. TWC is the
second largest.
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would be even more significant. The merged firm would own and represent well over 50
percent of the subscribers for spot cable advertising sales in nine of the top ten DMAs (and in
many instances over 80 percent) and would control the Interconnects in all of these DMAs.

The effect of this much control at the national, regional and local levels is problematic
for several reasons. Such an outcome would particularly harm independent MVPDs because
they would become dependent on their biggest competitor, Comcast, for access to the Spot
Cable Advertising market. Moreover, this outcome would allow Comcast to singlehandedly
exclude certain MVPDs from participating in NCC and any combination of Interconnects. And it
would allow Comcast to use its market power to force an MVPD into a representative deal with
Comcast or jeopardize its fair share of the advertising dollars in that particular market. Finally,
this outcome would harm local merchant advertisers because the merged firm would have the
incentive to limit advertising options, increase prices, or both.

b. Efficiencies
Although the lower US courts (but not the Supreme Court to date) have
recognized an efficiencies defense, none have relied upon it to permit a problematic merger.
Under the efficiencies defense set out in the Horizontal Merger Guidelines, the merging parties
must first show that the efficiencies are merger-specific, that is, the firms cannot reasonably
achieve these efficiencies by other means.

Second, the efficiencies must be verifiable. As the Merger Guidelines recognize,
“lelfficiencies are difficult to verify and quantify, in part because much of the information
relating to efficiencies is uniquely in the possession of the merging firms. Moreover,
efficiencies projected reasonably and in good faith by the merging firms may not be realized.”
Consequently, the merging parties have “to substantiate efficiency claims so that the Agencies
can verify by reasonable means the likelihood and magnitude of each asserted efficiency, how
and when each would be achieved (and any costs of doing so), how each would enhance the
merged firm’s ability and incentive to compete, and why each would be merger-specific.”

Third, the efficiencies must benefit consumers, such that “consumers will not be worse

off as a result of the merger.” The agencies will inquire whether the cognizable efficiencies
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likely would be sufficient to reverse the merger’s potential to harm consumers in the relevant
market, for example, by preventing price increases in that market.

Consequently, efficiencies are more likely to make a difference when the likely adverse
competitive effects, absent the efficiencies, are not great. The greater the anticompetitive
concerns, the greater and likelier the claimed efficiencies must be. Efficiencies are never a
justification for mergers to monopolies (or near monopolies).

Comcast generally presents two sorts of efficiency claims in its public interest filing.
First, that its business is a high fixed cost business, and the merger will allow it to spread costs
across a greater number of subscribers, and thus invest more. Second is the claim that Comcast
will provide its superior products to Time Warner Cable subscribers.

What is important to note about both of these efficiency claims is that they do not
appear to be merger specific. Moreover, they relate largely, if not entirely, to fixed costs.
Finally, they have not been quantified. The Division has traditionally viewed efficiency claims
skeptically, did so in the Comcast/NBCU deal, and may be expected to do so here as well.

¢. Remedies

Comcast essentially proposes two remedies: first, to bring TWC within the terms of the
consent decree that it entered in connection with the NBCU merger. Second, to divest
subscribers to bring itself under a self-identified 30% cap for its video subscribers {although not
for its broadband subscribers). These remedies are, at best, questionable. More likely, they are
entirely inadequate to address the significant competitive harms posed by the merger.

First, one should ask the question: If Comcast had tried to do the deals in different
order, and had first proposed a merger with TWC and only later had sought to acquire NBCU,
would the DOJ have permitted the NBCU transaction or would it have sought to block it? My
guess is that the concerns would have been far greater in that case, and DOJ would have gone
to court to block. So should the outcome be different given that the transactions were done in

the other order? No.
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In words that still ring true, the Supreme Court stated many years ago that the best
remedy to an anticompetitive merger is not to allow the merger. That should be foremost in
the minds of courts.3®

There are many reasons to be skeptical of behavioral remedies. First, as economists
John Kwoka and Diana Moss have noted,

The characteristics of the new behavioral remedies — their scope, their
intrusiveness, the need for ongoing oversight — raise a number of significant

concerns about their likely operation and effectiveness. Significantly, many of

these concerns are similar to those raised by traditional industry regulation.

Traditional industry regulation is rooted in the belief that the conduct of a profit-

maximizing firm with market power can be effectively constrained by the

imposition of operating rules combined with administrative oversight.

Behavioral remedies in an antitrust context have similar presumptions,

objectives, and methods.?’

Moreover, a major retrospective study by Professor Kwoka suggests that behavioral
remedies are spectacularly unsuccessful in preventing post-merger price increases.?® And even
the DOJ has recently expressed skepticism in the context of the recent settlement of the US
Airways/American Airlines merger case. The government pointed out that proposed behavioral
remedies, which it refused to adopt, “would be exceedingly difficult to craft, entail a high
degree of risk of unintended consequences, entangle the government and the Court in market
operations, and raise practical problems such as the need for ongoing monitoring and
enforcement.”3®
Finally, with respect to the proposed divestitures of subscribers to Charter

Communications, this is at best a bait-and-switch. While the overall number of subscribers held

by the merged entity would be lower as a result of system sales to Charter, the level of

3 United States v. E. |. Du Pont De Nemours & Co., 366 U.S. 316, 329-31 {1961).

37 John E. Kwoka, Ir. and Diana L. Mass, “Behavioral Merger Remedies: Evaluation and Implications for
Antitrust Enforcement,” at 22, available at
http://antitrustinstitute. org/sites/default/files/AAl wp behaviorai%20remedies final.pdf.

* John E. Kwoka, Jr., “Does Merger Control Work? A Retrospective on U.S. Enforcement Actions and
Merger Outcomes,” 78 Antitrust L.J 619 (2013)

39 Response of Plaintiff United States to Public Comments on the Proposed Final Judgment, United States
v. US Airways Group, Inc., Case No. 1:13-cv-01236-CKK (D.D.C. March 10, 2014), at 30 n.52, available at
http://www. justice.gov/atr/cases/f304200/304233.pdf.
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concentration in key markets, including the crown jewels of New York and Los Angeles, would
be higher as a result of Charter swapping some of its subscribers in these markets to the
merged entity. Comcast is not planning to shed subscribers in the largest and most valuable
markets. Further, the proposal does little to reduce the parties’ share of the high-speed
broadband market, which would remain well over 30%.
VI.  Conclusion

Thank you for giving me the opportunity to appear before the Subcommittee. In my
view, the proposed merger is anticompetitive and the proposed remedies are inadequate. The

merger should therefore be rejected.
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Mr. BAcHUS. Thank you, Mr. Grunes.
And at this time, Mr. Gottsch, you are recognized.

TESTIMONY OF PATRICK GOTTSCH,
FOUNDER AND CHAIRMAN, RFD-TV

Mr. GorrscH. Thank you. Good morning, Chairman Bachus,
Ranking Member Johnson, and Members of the Subcommittee. My
name is Patrick Gottsch. I along with my daughters, Raquel and
Gatsby, who I am proud to say are sitting right behind me today,
represent the founders and majority shareholders of Real Media
Group, owners of RFD-TV, RURAL TV, FamilyNet, and RURAL
RADIO on Sirius XM Channel 80. Thank you for the opportunity
to testify about the importance of independent programming and
the impact of consolidation in the cable industry from a rural per-
spective.

RFT-TV is about as independent as one can get. After 8 years of
rejection, in December of 2000, RFD-TV was finally launched as a
public interest channel on DISH, and then added to DirecTV in
2002, thanks to Congress and the FCC establishing Section 335 of
the 1992 Cable Communications Act. The 146 independent pro-
gram producers associated now with RMG, along with the millions
of viewers who value the rural and agricultural news, western
sports, and traditional family-oriented entertainment featured on
our channels, have Congress, the FCC, and Charlie Ergen to thank
for having the foresight to create opportunities to give independent
channels a chance to exist and prosper.

In 2007, RFD-TV evolved into a for-profit entity, and Rural
Media Group was formed. Recognized now as one of America’s lead-
ing independent networks, RFD-TV was ranked most reasonably
priced in the recent 2013 Independent Cable News Survey. Nielsen
rated and distributed into over 40 million homes in cable and DBS,
RFD-TV is the number one channel now for C&D County
viewership, number one for time spent viewing, and for adults 50
plus as a percentage of our overall audience composition.

In 2008, RFD-TV signed an 8-year master affiliation agreement
with Comcast. Following success in Nashville, in October of 2010,
Comcast launched RFD-TV on all systems in Colorado, New Mex-
ico, and Utah. RFD-TV worked closely with Comcast’s Denver office
and invested heavily in this launch by purchasing billboards, radio
ads, organizing radio remotes, and training Comcast telemarketers.
The launch was a resounding success with RFD-TV generating an
average 2.8 percent lift with connects up 15 percent on the D-1 tier
in all these Comcast markets. Independents try harder and have
to deliver.

As you know, in January 2011, the Comcast/NBCUniversal merg-
er was approved. Since then, Comcast has not launched RFD-TV
in a single new major market and has declined to carry RFDHD
in any of their markets, despite the provisions added to the merger
designed to protect independents. On August 13th of this past year,
despite strong ratings, low costs, and over the vehement objections
from thousands of Comcast customers represented by these binders
in front of me, we were given only a 30-day notice. Comcast
dropped RFD-TV on all its cable systems in Colorado and New
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Mexico. In 1 day, RFD-TV lost 470,000 homes, 43 percent of its
very limited Comecast distribution.

To date, RFD-TV has worked diligently to understand Comcast’s
decision and to find a solution. The City of Pueblo, the State of Col-
orado, and even the Colorado governor’s office mobilized significant
efforts to persuade Comcast to reverse its decision and return RFD-
TV’s popular rural and western-themed programming to these two
States with such strong ties to the western lifestyle.

Meetings have also been held with the regional Denver office and
with Comcast programming executives in Philadelphia, to no avail.
Why was RFD-TV dropped despite all this support? It is the ques-
tion that everybody has, no matter who we meet with. But it seems
to be simple. We are just a true independent.

RFD-TV enjoys excellent relations with most all other cable oper-
ators. In fact, this past year, Charter launched RFD-TV on their
Fort Worth system, and in October, Time Warner added RFD-TV
to franchises in the State of Kentucky. Our concerns with Comcast
now taking over this major western city and another rural State
should be obvious. In addition, 30 million homes may be denied the
choice to access this proven channel and a wall will be built be-
tween rural and urban America if Comcast does not reverse its re-
cent behavior with RMG and RFD-TV.

In the past, the United States Government has taken critical
steps to ensure that rural America has a balance of services offered
between rural and urban populations. The information super high-
way must go down each and every country road and provide two-
way communication in order that city and country remain con-
nected, just as it was when the 1893 Mail Communications Act led
to the establishment of our namesake, rural free delivery, or RFD-
TV.

Thank you, Mr. Chairman, for allowing me not to wear a tie, and
I look forward to answering all your questions.

[The prepared statement of Mr. Gottsch follows:]
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Overview

Good morning, Chairman Bachus, Ranking Member Johnson, and Members of the Subcommittee. My
name is Patrick Gottsch — I am the founder and Chairman of the Rural Media Group, the parent company
of RFD-TV, RURAL TV, FamilyNet, and RURAL RADIO on SiriusXM Channel 80. Thank you for the
opportunity to testify today about RFD-TV’s experience as a rural independent programmer, and the
impact that continued consolidation in the cable industry has had in limiting access to the rural
independent programming RFD-TV has worked so hard to deliver.

Rural Media Group is a family-owned business that focuses on serving the needs and interests of rural
America and connecting the rural and urban areas of our great country. In 2000, Rural Media Group

launched RFD-TV to serve the needs of rural America with agribusiness, equine, rural lifestyle, western
sports, music, and family-friendly entertainment programming. RFD-TV also serves the very important
purpose of connecting city and country again, by bringing rural issues to urban citizens and connecting

city folks with their rural roots.

RFD-TV is about as independent as one can get. RFD-TV is a successful independent programmer with a
significant viewership that is passionate about us. They are passionate because we have content not
easily found elsewhere and we provide information many in rural communities have come to rely on.
RFD-TV is recognized as one of America’s leading independent cable television channels and is
distributed to over 41 million U.S. homes. As Nielsen ratings indicate, as a percentage of our overall
audience, RFD-TV is currently ranked as the nation’s #1 cable channel for Adults 50+, #1 in C&D County
Viewership, and #1 for Time Spent Viewing (Adults 50+). It was also voted the #1 Bargain over all 400+
cable channels by the 2013 Independent Cable News survey of independent operators.

In spite of all of these accolades, following its merger with NBCUniversal, Comcast dropped RFD-TV in all
of Colorado and New Mexico. Because there is no clear business reason to understand Comcast’s
decision, we can only speculate that RFD-TV has become competitive with Comcast’s affiliated
programming. As RFD-TV’s example shows, in the face of increasing vertical integration by Multichannel
Video Programming Distributors (“MVPDs”) with massive market share, even passionate viewers who

are rising in number cannot keep a channel they love.

Proposed Comcast-Time Warner Cable Merger

Efforts by Congress and the Federal Communications Commission (“FCC”) have historically fostered the
development of independent programmers, sought to bring new services to rural areas and underserved
populations, and promoted localism. For example, the 1992 Cable Act was adopted in part to prevent
large cable operators from creating barriers to entry for independent programmers, and to restrict cable
operators from favoring affiliated programming. Section 612 of the Communications Act requires the
FCC to promote “competition in the delivery of diverse sources of video programming.” In adopting the
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1992 Cable Act, Congress was concerned that vertical integration of cable operators and cable
programmers limits the variety of independent programming available on cable systems and reduces
the number of voices available to the public.

The proposed merger between Comcast and Time Warner Cable presents a number of potential
concerns for independent programmers — and particular concerns for a rural independent programmer
like RFD-TV. As a consolidating industry rushes to attract age 18-34 viewers in urban areas, it’s vitally
important and in the national interest that the broad groups of consumers falling outside that target
demographic are also served. For example, RFD-TV’s delivery of rural programming to both urban and
rural areas contributes to connecting city and country and gives rural communities programming that is
not only of interest or entertaining but that is often critical to more fully understanding rural economic
issues. Agriculture markets are international in scope and very important in rural areas, yet those
markets are often nearly ignored by urban focused economic and market reporting.

Sadly, the choice and diversity in rural independent programming that RFD-TV offers is threatened by
ongoing consolidation and vertical integration in the cable industry. Comcast is a vertically integrated
powerhouse with a track record of favoring affiliated programming channels. When an independent
programmer becomes stronger and more competitive, its ratings increase and Comcast’s incentives to
foreclose that competition increase as well. Comcast has the strength to foreclose such competition
now, and will be in an even stronger position to do so following its merger with Time Warner Cable. A
merged Comcast-Time Warner would control 23 of the top 25 television markets and 37 of the top 40
television markets (SNL Kagan, Comcast and TWC Combined — Top 50 DMA Analysis). And, many
current Comcast customers will be prevented from switching over to DISH or DirecTV, which both carry
RFD-TV, because of substantial contract penalties keeping them on Comcast’s cable system. If Comcast
continues on its current course, RFD-TV will be blocked from more one third of all U.S. cable subscribers.

RFD-TV’s History and Its Experience with Comcast

In 2000, Rural Media Group launched RFD-TV to serve the needs of rural America with agribusiness,
equine, rural lifestyle, western sports, music, and entertainment programming. RFD-TV is truly the
industry resource and business channel for rural America. It produces more than 30 hours per week of
rural-focused live newscasts, including from its Washington, D.C. based bureau {located at the USDA),
which focuses on providing information relevant to rural viewers about developments on Capitol Hill
and within the Executive Branch agencies. RFD-TV also provides regular reports from its Chicago news
bureau reporting each day directly from the grain and livestock pits at the Chicago Mercantile Exchange.
RFD-TV supports rural communities by investing in and supporting women- and youth-focused
programming and activities, including broadcasting female and youth western sports and conventions.
RFD-TV provides a daily western sports roundup during its rural evening news segment, providing
viewers with the latest coverage of the rodeo industry, the PBR and horse shows.
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RFD-TV signed its first distribution agreement with DISH Network in 2000 as a direct result of the rules
adopted by the FCC implementing the congressional mandate for Direct Broadcast Satellite (“DBS”)
providers to set aside a portion of their channel capacity for noncommercial educational or information
programming. It subsequently signed carriage agreements with Mediacom and DIRECTV in 2002 and the
National Cable Television Cooperative in 2003. Since then, what has followed is truly an American
success story. RFD-TV quickly found a large audience with its original and unduplicated 24-hour
schedule, filling a void for viewers seeking programming devoted to the rural lifestyle. By September
2006, RFD-TV's combined satellite and cable carriage surpassed 30 million households.

In 2007, in order to grow and position the RFD-TV network on cable systems in urban markets, Rural
Media Group, Inc. was formed and RFD-TV became a for-profit entity. Over the next several months,
long-term agreements were quickly reached and signed with the following MVPDs: Comcast Corporation,
Time Warner Cable, Verizon FiOS, Cox Communications, Mediacom, Suddenlink Communications,
Charter Communications, and Bresnan Communications, in addition to restructuring existing

agreements with DISH Network and DIRECTV. During this period of explosive growth, RFD-TV launched
its international channel RURAL-TV, RFD-TV The Magazine and RFD-TV The Theatre. In 2012, Rural
Media Group purchased FamilyNet, and in July 2013, RURAL RADIQ was launched on SiriusXM. Today,
RFD-TV carries programming from 146 independent programmers and enjoys nearly nationwide carriage
on cable systems and nationwide carriage on DISH and DIRECTV.

RFD-TV continues to enjoy great ratings and strong viewership. RFD-TV for weekend primetime in May
2013 was ranked #72 in Denver (out of 289), #46 in Colorado Springs/Pueblo (out of 288) and #66 in
Albuguerque, NM (out of 267) — in the top 25% of channels by ratings in each of these markets. (Nielsen
Media Research, May 2013). Moreover, as a percentage of our overall audience, RFD-TV is the #1 cable
network in multiple categories including among adults 50+, farmers and ranchers, and C&D counties
{counties with populations less than 5,000). It also ranks #1 in time spent watching. (Nielsen Media
Research, 4Q 2013; 2013 Fall GfK MRI). In addition, it was voted best value among independent
programming networks. (Independent Cable News January/February 2014).

In 2008, RFD-TV signed an 8-year master affiliation agreement with Comcast. Following success in
Nashville, in October 2010 Comcast launched RFD-TV on all systems in their Colorado, New Mexico, and
Utah markets. RFD-TV worked closely with Comcast’s Denver office, and invested heavily in this launch
by purchasing billboards, radio ads, organizing radio remotes, and training Comcast’s telemarketers.
The launch was a resounding success, with RFD-TV generating an average 2.8% increase in subscribers,
with connects up 15% on the D-1 Tier in all these Comcast markets, according to Denver-based Comcast
marketing executives. Independents try harder and have to deliver.

In spite of RFD-TV’s record of success and strong viewership in Comcast markets, however, following the
merger between Comcast and NBCUniversal, Comcast stopped launching RFD-TV in new markets and
has declined to launch RFD-HD in any markets at all. On August 13, 2013, over vehement objections
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from thousands of supportive RFD-TV viewers who were given only a 30-day notice, Comcast dropped
RFD-TV on all its cable systems in Colorado and New Mexico. RFD-TV lost nearly 400,000 homes in
Colorado and more than 70,000 subscribers in New Mexico —43% of its very limited Comcast
distribution. In quick succession, on August 15, 2013, Comcast launched another programming network
on these same Colorado/New Mexico cable systems. That network — Al Jazeera America, the successor
to Comcast’s part-owned Current TV network — had little to no viewership track record to put up against
RFD-TV. In comparison, RFD-TV's ratings are increasing and its carriage on non-Comcast cable systems is

expanding.

Sadly, we fear RFD-TV may have been a victim of its own success. In response to RFD-TV's increasing
popularity and viewership, especially in the Adult 50+ demographic, Comcast removed RFD-TV from
markets where RFD-TV's viewership was especially high — perhaps favoring Comcast’s lower-viewed but
affiliated Retirement Living TV (RLTV) network , which targets the same age Adult 50+ demographic.

Comcast’s decision to drop RFD-TV is supported neither by RFD-TV's ratings nor by cost concerns. RFD-
TV’s per subscriber carriage rate is very modest among programming networks. Comcast’s decision to
drop RFD-TV came without any rate dispute or carriage dispute. RFD-TV has not raised its rate since
2008, the start date of its carriage agreement with Comcast.

Moreover, Comcast’s decision to stop carrying RFD-TV is inconsistent with the wishes of Comcast’s own
subscribers, and came despite efforts to meet with Comcast and seek a delay or reconsideration of the
decision. RFD-TV worked diligently with Comcast and state and local government officials to understand
Comcast’s decision and to find a solution. The City of Pueblo and Colorado Governor Jim Hickenlooper
attempted to persuade Comcast to reverse its decision and return RFD-TV's popular, rural and western-
themed programming to these two states with strong ties to the western lifestyle. Meetings were held
with Comcast’s regional Denver programing executives to no avail. RFD-TV then requested a meeting
directly with Brian Roberts (Chairman and CEO of Comcast Corporation). On September 11, 2013, RFD-
TV met with Comcast’s programming executives in Philadelphia where it presented RFD-TV's most
recent Nielsen weekend prime-time ratings, along with emails from over 4,000 Colorado/New Mexico
customers requesting RFD-TV’s return. In spite of all these efforts, Comcast denied RFD-TV’s request for

carriage.

In contrast to its problems with Comcast, RFD-TV enjoys excellent relations with other cable operators.
In fact, just this past year, Charter launched RFD-TV on their Fort Worth system, and in October, Time
Warner Cable added RFD-TV to many of their franchises throughout the state of Kentucky. Our
concerns with Comcast taking over this major western city and another rural state should be obvious.

RFD-TV’s current carriage agreement with Comcast expires on December 31, 2015. RFD-TV continues to
be carried by a limited number of Comcast cable systems outside of Colorado and New Mexico. Given
Comcast’s actions to date, however, RFD-TV has every reason to believe that after its current carriage
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agreement expires, Comcast will drop RFD-TV across its entire footprint altogether — blocking RFD-TV
from reaching thirty million homes, or approximately one third of all U.S. cable subscribers.

Action Must be Taken to Protect and Foster the Growth of Independent Programmers

Actions by any programming distributor “taking undue advantage of programming vendors” is
inconsistent with Section 616 of the Communications Act and FCC goals to foster the development of
independent programmers and to meet the needs of underserved markets. RFD-TV’s carriage issues
with Comcast started after Comcast merged with NBCUniversal. The 2011 merger was granted by the
FCC with conditions, in part, to ensure that Comcast did not discriminate against independent
programmers in favor of affiliated programming. However, Comcast’s treatment of RFD-TV and RFD-HD
appears to be inconsistent with the intent of the FCC’s non-discrimination merger condition requiring
Comcast to make 10 channels available to independent programmers over an eight year period of time.

With the proposed merger of Comcast and Time Warner Cable, Comcast will control 23 of the top 25
Nielsen-rated television markets in the United States. Without access to those top media markets, RFD-
TV would be severely limited in attracting major advertisers, which provide the necessary funding to
invest in its rural news programs. Rural Americans across the country depend on the unduplicated news
and information RFD-TV provides. Moreover, RFD-TV would be disadvantaged as compared to those
with access to the key urban media markets when competing for programming and licensing of content.
In addition, RFD-TV, its 146 independent programmers, and all of the rural/agricultural associations,
including the American Farm Bureau Federation, FFA, and 4-H, who depend on RFD-TV for distribution,
are concerned that we will be shut-out of these important urban markets, limiting our joint efforts to
bridge the gap between rural and urban America through coverage of events and agribusiness issues
that are critical to rural communities and not covered by other programming networks. RFD-TV
provides family-friendly programming 24-hours a day and it continues to receive requests from
additional programmers for carriage.

Comcast’s removal of RFD-TV from its cable systems in states with large rural populations and western
lifestyles, and the continued refusal to provide such programming to interested consumers across the
country, discriminates against both independent programmers like RFD-TV and the rural consumers it
serves, and should be reversed. Furthermore, additional measures, such as more granular reporting by
MVPDs of independent and affiliated program carriage relationships for both rural and non-rural
programming, are needed to ensure that rural independent programmers like RFD-TV are protected
against such discrimination in the future.

In the past, the United States Government has taken critical steps to insure that rural America has a
balance of services offered between the rural and urban populations. The Information Super Highway
must go down each and every country road, and provide two-way communication to ensure that city
and country remain connected, just as it was when the 1893 Mail Communications Act led to the
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establishment of Rural Free Delivery, or RFD. In the modern era, RFD-TV has provided such a bridge
connecting city and country. To preserve the choice and diversity in programming, including access to
rural independent programming, that consumers in both rural and urban areas enjoy, Comcast should
reverse its decision to stop carrying RFD-TV and begin distributing RFD-HD in its service territories.

Thank you.
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Mr. BacHus. Thank you very much, Mr. Gottsch.
And at this time, Mr. Schaeffer, you are recognized for your
opening statement.

TESTIMONY OF DAVE SCHAEFFER, CHAIRMAN AND CEO,
COGENT COMMUNICATIONS GROUP, INC.

Mr. SCHAEFFER. Well, thank you, Chairman Bachus, Ranking
Member Johnson, and the entire Committee for the opportunity to
voice our concerns.

This particular transaction is not about video, but rather about
the future. It is about the Internet. You know, 15 years ago I had
the good fortune and maybe the good luck to found a company on
a simple principle that the Internet was going to be the only net-
work that mattered, bandwidth was a commodity, technology would
allow us to drive down prices forever. Those bets turned out to be
correct. It was difficult. We went through a tough market segment,
and we have been a good 'net citizen in helping lead that tech-
nology fight and driving down the costs of bandwidth.

Comcast, however, has not been quite as good of a 'net citizen,
and is actually looking to be a worse ’'net citizen going forward if
they are allowed to combine their network with that of Time War-
ner. So the Internet is based on the idea of free exchange of traffic.
One of the mechanisms that traffic is exchanged is peering. So
while Comcast signed a consent decree as part of its last merger
with NBCUniversal and said it is not going to interfere with traffic
inside of its network, it has actually been very clever. It interferes
with traffic before it enters its network.

So the Internet today has allowed 2.7 billion people wirelessly
and another billion people wire line to connect. Over half of the
population of the world exchanges information. The Internet is
44,000 networks. Those networks interconnect one of two ways:
they buy connectivity from companies such as ours, or they peer
and they connect through those peering connections.

Comcast does not operate a global network, in fact, should be
buying connectivity to the global Internet, but has used its market
scale and scope to extract an unusual concession. It wanted free
connectivity peering to the Internet. Even though it did not operate
a global network, it did not carry its fair load. But because it rep-
resented so many customers, backbone operators, like Cogent and
others, agreed to peer with them.

That was not good enough for Comcast. As Comcast’s market
power continued to increase, as consumers had less choice, they ac-
tually started to demand payments for connectivity. A larger
Comcast will demand even greater payments.

Let me use an example of Netflix. Netflix is our largest customer.
We are their primary carrier of Internet traffic. Netflix buys that
connectivity from Cogent because we deliver the highest quality at
the lowest price. We have dozens of competitors. We win business
every day by competing and offering the lowest price and the high-
est quality.

Netflix wanted to do business with us. They continue to be our
largest customer, but there was a problem. We could not deliver all
the traffic that Netflix was delivering to Comcast customers. We
deliver no traffic to a Comecast customer that a paying Comecast



127

does not request. When we deliver that traffic, the ports, or connec-
tions, between our network and Comcast became full. We went
back to Comcast and said could you please upgrade these connec-
tions in a normal pattern and practice that we have been doing for
years. Even though you, Comcast, are not really qualified to be a
global peer, we will give you free connectivity. Allow us to deliver
the content at our expense to the customers that you are charging,
those 20.7 million customers that you collect $30 million a day
from.

Comcast refused. They not only refused Cogent, they refused
every other major backbone, and in doing so forced Netflix, an in-
novative company, into a corner. They forced Netflix to have to go
and directly enter into a contract with Comcast, paying a higher
price for a less robust product. That is not a free market. That is
an abuse of market power. A larger and more combined company
would have even more market power.

So there are two parties that do not sit in front of this Com-
mittee today: tens of millions of consumers. I think this Committee
cares about them and will protect those consumers, as well the
FTC, the Justice Department, the FCC. But there are also entre-
preneurs and innovators. We today sell service to thousands of
edge providers. I cannot predict where the next You Tube or the
next Netflix will come from. I can tell you, though, that their busi-
ness models are highly dependent on getting inexpensive
connectivity. And what they are not dependent on is entering into
a bilateral agreement, paying a toll to an inefficient operator, such
as Comcast, who has not honored the commitments that they have
made to date. Why should you in this Committee expect them to
honor those commitments going forward?

Thank you very much.

[The prepared statement of Mr. Schaeffer follows:]
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Written Statement of Dave Schacffer
Chairman and Chief Executive Officer
Cogent Communications Group, Inc,
Before the
U.S. House of Representatives
Committee on the Judiciary
Subcommittee on Regulatory Reform,
Commercial and Antitrust Law
Hearing On:
“Competition in the Video and Broadband Markets: the Proposed Merger of
Comcast and Time Warner Cable”
Thursday, May 8, 2014
L. Introduction
Chairman Bachus, Ranking Member Johnson, and membets of the Subcommittee: 1

appreciate the opportunity to testify before you today regarding a matter of great public
importance, one that stands to have immediate and lasting impact for consumers and competition
alike-—the proposed merger of Comcast Corporation (“Comcast”) and Time Warner Cable, Inc.
(“TWC™). Thank you, Chairman Goodlatte and Ranking Member Conyers, for your leadership
on this important issue. 1 am the founder, Chairman and Chief Executive Officer of Cogent
Communications Group, Inc. (“Cogent™), Consistently ranked as one of the top five Internet
nctworks in the world, Cogent is in a unique position to offer its perspective on the proposed
merger of Comeast, the nation’s largest cable company, with TWC, the nation’s second largest
cable company. This merger is bad news for the cable industry. But this merger is less about
cable than it is about the future of the Internet. Comcast is the nation’s largest Jast-mile

broadband Internet service provider (“1SP”) and TWC is the nation’s third largest. In sum, this

merger has the potential to cause grave anticompetitive and consumer harms for tens of millions
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of Americans who require access to high-speed, high-quality, affordable broadband Internet
access.

As you no doubt observe every day in your districts, the Internet is an unprecedented
platform for innovation, job creation, entreprencurialism, education, entertainment, free
expression and civic life. There is no limit to the commercial and societal advances that the
Internct can foster. But critically important to that bright future, and to the United States
continuing to be the world’s center of Internet innovation and comnierce, is maintaining Internet
access as an open and unimpeded channel of communication, transmitting and receiving all
content on nondiscriminatory terms and without regard to the sources of the bits of data that
move across the Internet. The proposed Comcast-TWC merger threatens that bright future, as set
forth below.

11 Cogent’s Business

Cogent is a multinational Tier 1 ISP headquartered in Washington, D.C. Cogent carries
Internet traffic from edge providers, who offer content, services, and applications over the
Internet, and other 1SPs across thousands of miles to end-user consumers and businesses, and
back. Cogent thinks of itself as a utility taking data packets from one point and delivering them
to another point. A substantial amount of the world’s Internet traffic is carried by Cogent.

Cogent’s story, like those of many of the innovative edge providers that consumers and
businesses value and depend upon today, is one of entrepreneurialism and innovation. Cogent
began its operations in 1999 with a simple, yet trailblazing vision: Internct bandwidth should be
marketed, sold and purchased as a commodity, without regard to the sources of the bits of data
that move across its network. Guided by that philosophy and seeing tremendous value where

others did not, Cogent began assembling its network by buying distressed and bankrupt fiber-
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owning companies. Through times trying and exciting as a start-up, Cogent has grown
tremendously and, in the process, helped change the way the Internet operates.

Cogent’s network was built from the ground up to handle Internet traffic, instead of being
built on top of a legacy circuit-switched network. Cogent offers Internet access to thousands of
entrepreneurs and innovators for their web-based services, and to small and medium-sized
businesses for their day-to-day operations, at industry-leading and ever-lower prices. Cogent
started ils busincss by offering Internct access to commercial end-user customers at a price one

hundred times less than the prevailing rate: 100 megabits-per-second for $1,000 per month, as

compared to $1,500 per month for a 1.5 megabit-per-second connection. Similarly, we offered
data transit services at a price of $10 per megabit-per-second when the prevailing market rate
was $300 per megabit-per-second in carrier-neutral data centers. And over the past five years,
Cogent has lowercd its prices for data transit by approximately 22 percent per year, such that
today we sell transit for an average price of $1.31 per megabit-per-second. (At the same time,
ISPs like Comcast have raised the cost of Internet access to their broadband subscribers.) As
these examples show, Cogent has led the charge in spurring competition in the transit
marketplace and continues to offer data transit and Internct access at ever-decreasing prices.
Cogent’s business philosophy—sclling high-specd Internet connectivity and data transit
as a commodity at industry-leading prices—has benefited competition, innovation and
consumers. Cogent’s pricing structure enables pioneering Internct start-ups to develop new and
disruptive services and applications and grow and scale their busincsses to reach millions of
customers around the world via the Internet, Like these innovative start-ups, Cogent’s morc
established customers—such as universities, other ISPs, telephone and cable television

companies, web hosting companies, content delivery networks, and commercial content
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providers—depend upon a high-speed and reliable network to carry on their business activities
and reach their customers.

To that end, Cogent interconnects with over 5,000 networks and exchanges traffic with
peer nctworks to enable our customers to reach the entire Internet and customers, consumers,
viewers, and the like across the globe. Cogent has settlement-{free interconnections, or peering
arrangements, between its network and most major ISPs, such as Comcast. These agteements
are settlement-free because they entail an exchange of traffic—but, notably, not of
compensation: Cogent does not pay large ISPs like Comcast, and Comcast does not pay Cogent,
for the peering arrangement under which we exchange traffic and interconnect our networks.

.  Settiement-Free Peering

A simplified illustration will show how peering arrangements work, Suppose that
content provider “XYZ” is a Cogent customer, and that a subscriber of, for example, Comeast, a
“last-mile” broadband ISP, wishes to access X Y7 s content. The Comeast subscriber—
residential users like your constituents and yourselves—will send a request through the Comcast
network, which will pass that request to Cogent at the intcrconnection or peering point between
Comeast and Cogent. Cogent, in turn, will deliver the request to XYZ. The response—the XYZ,
Internet content that Comeast’s subscriber requested—will be transmitted from XYZ through
Cogent’s network, at which point it will be routed to an interconnection or peering point with
Comeast and handed off to Comeast. Finally, Conicast will deliver that content to its subscriber
via ils own network, The only way to reach Comcast’s subscribers is through Comeast. And, as
this illustration shows, the ability of Comcast’s subscribers to access any lawful Internet content
of their choice is dependent upon the interconnection of Comeast’s network to the other

networks that, collectively, comprise the Internet.
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The importance of interconnection to Cogent, its customers and, more fundamentally, the
efficient operation of the Internet, simply cannot be overstated. Cogent’s experience with
Comoeast illustrates the threatening, harmful and anticompetitive practices that a merged Comeast
and TWC would intensify.

IV.  Cogent’s Experience With Comecast

As mentioned above, ISPs like Comcast and Cogent have historically peered with one
another for frec given each network’s scale. For most of Cogent’s history with Comeast,
Comeast has been a good peering partner. As Comcast’s subscribers demanded more content
from Cogent’s customers, Comcast would add capacity to the interconnection points with Cogent
to handle that increased traffic. The added capacily ensures a smooth, uninterrupted, high-
quality and fast user experience.,

Over the past two years, consumer demand for streaming video and other bandwidth-
intensive content has increased dramatically. During this time, as Cogent began carrying Netflix
traffic in mid-2012, our relationship with Comcast soured. As Comeast subscribers clicked
through to view the latest episode of House of Cards or Orange Is the New Black, Netflix
necessarily had to send large amounts of data over Cogent’s network to provide Comcast’s
subscribers an uninterrupted, reliable and fast viewing experience. The increased traffic led to
congestion at interconnection points. But Comcast refused to continue to augment capacity at
our interconnection points as it had done for years prior. The result was degradation in service
for our customers and for Netflix’s viewers (who are also Comcast subscribers). You have all no
doubt expericneed it before-—buffering, delays, and granular pictures; sometimes, you can’t even

Joad the video you want to watch.
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To remedy the congestion, Comeast demanded that Cogent enter into a “commercial
relationship” with Comcast to coﬁnect to Comcast’s network and reach Comcast’s subscribers.
Despite being asked to do so, Comcast never made Cogent an offer that would allow this
“commercial relationship” to come about. This was a truly unprecedented move as, historically,
large networks lile Comcast and Cogent have never paid one another for the exchange of
pecring traffic. Cogent refused Comeast’s efforts to extract access tolls, but, in an effort to
improve interconnectivity, Cogent offered to pay for the hardware costs associated with
increasing capacity. Had Comcast accepted Cogent’s offer, the problems would have been
solved. But Comeast remained silent, and let the packets of data continue to drop on the floor at
pecring points.

The resulting traffic jam hurt Comeast subscribers and Cogent customers. For example,
one of our business customers in the Boston area has many employees who telecommute from
home. Those employees with Comeast Internet service at home experienced problems accessing
and using their company’s network because of the traffic jam. This is but one example showing
that Comcast’s peering squeeze hurt more than just Netflix viewers.

Faced with no choice, Netflix recently agreed to interconnect directly with Comcast—for
a fee. Unlike Cogent, Comcast is not providing Netflix with transit services, Comcast cannot
carry traffic internationally like Cogent can, and Comcast cannot connect Netflix to every other
network that comprises the Internet like Cogent can. For these reasons, and contrary to media
accounts, Cogent is not an expendable “middle-man” who is being cut out by such direct
connection arrangements. We are still, and will continue (o be, an integral part of the Internet

ecosystem. Except now, Comcast is extracting an additional payment, in the form of a toll from
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Netflix, simply to deliver that which Comcast’s subscribers have demanded and already paid for.
Cogent has not, and will not, pay a similar toll.

Since it began extracting such tolls from Netflix—and while its proposed merger is under
review by the Department of Justice and the Federal Communications Commission—Comcast
has come back to Cogent and suggested it will add capacity at our interconnection points.
Comeast may upgrade capacity today because it sells peering to Netflix, but what happens when
Cogent transmits the next Netflix’s traffic, or the traffic of the next Amazon or YouTube?
Experience instructs that Comcast will again atiempt to extract tolls from us or from our
customers directly.

Our experience with Comcast is telling and makes plain Comcast’s motives: It is no
coincidence that companies like Netflix offer content that competes with Comecast-owned
programming and its conteni-delivery platform, Xfinity. By refusing to augment capacity to
reach its subscribers at any (ime, Comeast is effectively blocking its subseribers from accessing
any Internet content they want and for which they already have paid. If Comcast subscribers’
Netflix viewing experience is beleaguered by buffering, they are more likely to tune their TV to
Bravo, a Comcast-owned network, switch on their Comeast X1 set-top box, or log into
Comecast’s TV Everywhere app on their tablets. Comcast is seeking to own the entirety of its
subscribers® viewing and entertainment experience; as the last-mile ISP providing the only way
to access these subscribers, Comcast will continue to exert its control over this last mile to
dominate its subscribers® experience. Such efforts arc anticompetitive and harm consumers.

Comcast’s motives are made more transparent in light of Cogent’s experience with other,
smaller cable companies like Cox, Cablevision, and Charter. These companies have not tried to

throttle Netflix traffic; instead, they upgrade capacity as the need arises. Notably, these
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companies do not own substantial content and are not wedded to a larger mission to conirol their
subscribers’ entertainment experience ot content-delivery mechanisms.

Fundamentally, Comeast’s strategy is to get everyone to pay them, either through paid
peering with content providers like Netflix, paid peering with backbone providers like Cogent, or
both. When providers simply have no choice but to pay, these costs will necessarily be passed
on to consumers. The proposed merger cannot be found to comport with the public interest
when the new cntity will have significantly enhanced power to execute this anticompetitive
strategy.

V. A Comeast-TWC Merger Will Harm Competition and Consumers and Stifle
Innovation

A merged Comcast and TWC will make current anticompetitive practices demonstrably
worse and incent the merged entity to find new, more powerful ways to exercise its dominance.
The sheer size of the merged entity will allow it to exercise control over Internet content in
unprecedented ways. The merged entity will be able to reach between an estimated forty and

sixty percent of wired broadband Internet subscribers in the United States.! They will be the

! Netflix Letter to Shareholders, April 21, 2014, citing Adam Tlkowitz, “Surprise! Comeast Takes
TWC,” Nomura Securities, Teb. 13, 2014,

http://files.shareholder.com/downloads/NF1,X/310923163 1x0x745654/(b5aane)-h991-4e76-863¢c-
1b859¢8dece8/(V1 14%20 Earnings%20Letter%204.21. 14%20final.pdf (Jast visited Apr. 30, 2014); Jeff
Johin Roberts, Antitrust Issues abound as Comcast explains Time Warner Cable deal in the Senate,
Gigaom (Apr. 9, 2014), hitp://gigaom.com/20 14/04/09/antitrust-issues-abound-as-comeast-gxplains-time-
warner-cable-deal-in-the-senate/ (last visited Apr. 30, 2014); Mark Cooper, Buyer and Botileneck Market
Power Make the Comeast-Time Warner Merger “Unapprovable”, Consumer Federation of America, at 6
(Apr. 2014), available at hitp://www.consumerfed.org/pdfs/CFA-Comeast-TW-Merger-Analysis.pdf (last
visited Apr. 30, 2014).
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dominant broadband Internet provider in 19 of the nation’s 20 largest television markets.” And
for many Americans, they will be the only fast broadband Internet provider available.”

The merged entity would exercise its bottleneck control over access to tens of millions
American broadband subscribers in ways outlined above, would possess even more power to
extract payments from well-capitalized and established companies like Netflix, and continue to
demand the same from Cogent and other backbone providers. No matter how competitive the
marketplace for transit is — and it is extremely competitive — the simple fact is that, in order to
access the merged cntity’s subscribers, backbone networks must interconnect with it. One eatity
controtling access to so many of America’s “captive cycballs” should immediately raise red
flags.

Meanwhile, the next-generation start-up Internet company that offers content competitive
with Comcast’s—or competitive with an entity that reluctantly has agreed to pay Comcast for
dedicated access—will not be able to afford Comeast’s rent-seeking tolls. The effect is that
Comeast will have barred innovative and nascent competitors from entering the marketplace,
thus stifling innovation and harming consumers. And the edge providers who have no choice but
to pay will have to pass these costs on to consumers.

The merged cntity would also develop ways to manage its broadband network, whether

directly or indirectly, to favor content to which it grants dedicated access as a result of deals it

2

N Comeast takeover of Time Warner Cable to reshape U.S. pay TV, Reuters (Feb. 13, 2014)
hitp:/fwww.renters.com/article/2014/02/13/us-comeast-timewarnercable-idUSBREA 1C05A201402 13
(last visited Apr. 30, 2014).

3

Despite Comeast’s argument to the contrary, wireless broadband Internet, digital subscriber line
(DSL), limited deployment of Google fiber, and a potential future for satellite Internet are not meaningful
competitors to Comeast for broadband Internet service. Cecilia Kang, Comcast the little guy? There's
competition everywhere, the company argues, Washington Post (Apr. 8, 2014).
http://www.washingtonpost.com/blogs/the-switch/wp/20 1 4/04/08/comcast-the-litte-guy-theres-

competition-everywhere-the-company-argues/ (last visited May 1, 2014).
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executes with particular content providers, like that with Netflix. Comeast will also favor its
own content by, for example, ensuring adequate transit capacity for its content and excluding
from data caps any Comcast-owned content. Comcast will argue these ngw practices fall under
the guise of “reasonable network management” and may be buried somewhere in their fine
print,* but, in reality, Comcast will be prioritizing its own content over others and granting
dedicated access to those content providers who pay Comeast to reach its subscribers. Such
practices do not comport with the spirit of an open and dynamic Internet, are anticompetitive,
and harm consumers.

V1.  Conclusion

The Comeast-TWC merger raises a host of anticompetitive concerns and consumer
harms. But perhaps none are as profound as those which threaten the innovative and
entrepreneurial character and future of the Internet. This merger will give Comeast unrivaled
power — through its massive markel sharc and captive subscribers — to control the way in which
the Internet operates, 1 appreciate the Subcommittee’s attention to these very real and important

concerns and urge you to continue your searching inquiry into this proposed merger.

f Comeast, Frequently Asked Questions about Network Management,

hitp://customer. comcast.com/Pages/FAQY iewer.aspx ?seoid=Frequently-Asked-Questions-about-
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Mr. BAcHUS. Thank you, Mr. Schaeffer.
At this time, Dr. Labovitz?

TESTIMONY OF CRAIG LABOVITZ, Ph.D.,
CO-FOUNDER AND CEO, DEEPFIELD

Mr. LABovVITZ. Thank you. Thank you, Mr. Chairman, Ranking
Member Conyers, Chairman Bachus, Ranking Member Johnson,
and Members of the Subcommittee. I am pleased to be here today
to discuss some of the technical issues that may be relevant to your
consideration of the proposed Comcast/Time Warner Cable merger.
At the outset, I want you to know that Comcast and Time Warner
Cable are two of the many companies with whom my company,
DeepField, has commercial relationships. The views expressed in
my testimony are my own.

I am both an academic researcher and a commercial vendor. My
current company, DeepField, provides network management and
analytic solutions to a range of large content companies and con-
sumer Internet providers. My career has included roles as the
chairman of the Principal Internet Industry Engineering Associa-
tion in North America, as well as the project director of several Na-
tional Science Foundation research project studying Internet archi-
tecture.

I received a Ph.D. in the study of Internet architecture from the
University of Michigan in 1999. In 2010, I collaborated on the larg-
est research study of Internet traffic to date. Earlier this year, my
company, DeepField, along with academic and industry research
partners, began work on a large-scale follow-up study to the 2010
study. My testimony this morning is largely based on these re-
search efforts.

Ten years ago, the Internet was both much smaller and looked
very different than it does today. Early on, almost all traffic trav-
eled across an Internet core consisting of 10 to 12 large national
and international Internet providers, including companies like
AT&T and Level 3. The Internet core connected the majority of
content providers with the many thousands of consumer access net-
works around the world, such as Earthlink and AOL.

These interconnections between providers are known as peering.
Unlike telephony, the exchange of Internet traffic has largely de-
veloped without regulation. Both today and in the early days of the
Internet, service providers such as AT&T sometimes negotiate the
exchange of Internet traffic with other large providers without pay-
ing for access or traffic rights. The industry calls these arrange-
ments settlement free peering.

Both today and in earlier Internet periods, consumers have paid
access networks, such as AOL, and in turn those access networks
have paid larger providers, such as AT&T, for connection to other
access networks and large providers. The industry calls these ar-
rangements transit peering.

Over the last 10 years, technological advances and market forces
have dramatically transformed the landscape of core Internet con-
nection. These market forces include consolidation, such as the
Google’s acquisition of YouTube, and the rapid growth in Internet
content and advertising revenue. Our research has documented the
accelerating impact of these market forces. Internet traffic was
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once broadly distributed across thousands of companies, but by
2009, half of all Internet traffic originated in less than 150 large
content and content distribution companies. Today just 30 compa-
nies, including Netflix and Google, contribute on average more
than one-half of all Internet traffic in the United States during
prime time.

There have also been significant changes to interconnection at
the core of the Internet in recent years. Specifically, today there is
much more direct interconnection between access networks, such as
Verizon, and content providers, like Hulu and Google, than there
were previously. The removal of transit provider “middlemen” is
because content and access networks seek greater efficiencies of
scale and economy.

Our research has also found a significant degree of vertical inte-
gration and blurring of traditional distinction between companies,
content providers, and they will build global backbones. Cable
Internet service providers offer wholesale transit. And transit
Internet providers offer content distribution and cloud hosting serv-
ices. For example, Level 3 is both a large transit provider as well
as the second largest content distribution provider.

Finally, our ongoing work has found growing diversity and com-
plexity in the Internet “cyber supply chain.” This refers to the in-
creasingly diverse set of third party infrastructure and services
supporting the delivery of Internet content. Websites once came
from computers directly owned and managed by the content owners
located in tens of thousands of enterprise machine closets and en-
terprise data centers around the world. Today the majority of
Internet content leverages one or more of multiple third party con-
tent distribution services, hosting providers, exchange points or
cloud providers, often with many diverse direct interconnections to
networks like Comcast or Verizon. Examples of companies pro-
viding these different services are identified in my prepared state-
ment.

I hope my testimony and my research findings help provide the
technical context of the increasingly complex economic and engi-
neering issues associated with Internet content delivery and inter-
connection. I thank you for your time and attention. I would be
pleased to answer any questions you may have.

[The prepared statement of Mr. Labovitz follows:]
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to the Internet. Later, my professional and research responsibilities
expanded to include roles as the chairman of the principal Internet industry
engineering association in North America® and as the project director of
several National Science Foundation funded research projects studying
Internet infrastructure.

My research resulted in a PhD in the study of Internet architecture from the
University of Michigan in 1999. In 2010, I collaborated with industry and
academic partners to complete the largest research study of Internet traffic to
date, which explored changes in the interconnection and traffic demands
across more than 150 Internet providers around the world over a three-year
period.® Earlier this year, my company, DeepField, along with academic and
industry partners, began work on a large-scale follow-up study to the 2010
work. The facts and conclusions in my statement are largely based on these
research efforts.

Ten years ago, the pre-Facebook and pre-Netflix Internet was both much
smaller and looked very different than it does today. In the earlier stages of
Internet development, almost all traffic travelled across an Intemnet “core™
consisting of 12 large national and international transit providers, including
companies like AT&T, Cogent and Level3. The Internet core interconnected
the majority of all content providers with the many thousands of consumer
access networks around the world such as AOL and EarthLink.

The industry calls these interconnections between providers “peering,”
though the term has become broadened in recent years to include a range of
varied technical and economic models for exchanging traffic. Unlike
telephony, which evolved over a century with taritfs defining the payments
associated with the exchange of voice calls, the exchange of Internet traffic
(i.e., peering) has largely developed without regulation.

Internet providers negotiate terms associated with the exchange of traffic
with commercial partners. For example, the service providers in the early
Internet core, such as AT&T, exchanged Internet traffic without paying for
access or traffic rights, believing that other core transit networks provided
similar economic value and had made equivalent levels of infrastructure
investment. The industry calls these arrangements settlement-free peering.
Similarly, smaller access networks, such as EarthLink, sometimes
exchanged Intemet traffic with other small access network settlement-free,
although the early lack of infrastructure and centralized data centers often

2
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made the infrastructure costs associated with these connections prohibitive.

As a general matter, most Internet companies played narrow technological
and economic roles in the early Internet economy. Access networks such as
dial-up (e.g., AOL) and cable operators provided last-mile connectivity to
enterprise and consumers. Consumers paid access networks for Internet
connectivity and, in turn, access networks paid transit providers (such as
AT&T) for carriage to other access networks and transit providers. The
industry calls these Intemet traffic carriage relationships between providers
transit peering. Businesses and content providers, such as Netscape, also
paid access networks or connected directly to one of the large transit
providers.

Over the last ten years, technological advances and market forces have
dramatically transformed the landscape of core Internet interconnection.
These market forces include consolidation (e.g., Google’s acquisition of
YouTube, Yahoo’s acquisition of Flickr) and the rapid growth in Internet
content and advertising revenue. Technical advances include the rapid
growth of centralized Internet exchange points (e.g., Equinix, Terremark/
Verizon), content distribution networks (e.g., Akamai, Level3, Limelight)
and hosting/cloud providers (e.g., Amazon, Rackspace).

Our research has documented the accelerating impact of these market
forces.” Whereas Internet traffic was once broadly distributed across
thousands of companies, we found that by 2009 half of all Internet traffic
originated in less than 150 large content and content distribution companies.
By May of 2014, this number had dropped by a factor of five. Today, just 30
companies, including Netflix and Google, contribute on average more than
one half of all Internet traffic in the United States during prime time hours,

In addition to the consolidation of content traffic volumes among a smaller
group of companies, our research has shown significant changes to
interconnection at the core of the Internet. Specifically, we have found an
increasing density of direct interconnection between access networks such as
EarthLink and content providers like Hulu and Google. Largely, we believe
this is a process of disintermediation, or the removal of transit provider
“middle-men,” as both content and access networks look to achieve greater
efficiencies of scale and economy.

By way of example, in 2007, Google used transit providers such as Level3
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for more than 70% of its traffic to consumers. In sharp contrast, we found
that by 2010 more than 80% of all Google traffic flowed directly between
Google infrastructure and access networks such as EarthLink or Verizon.
We have observed a similar trend of direct interconnection across a broad
range of other cloud and content companies, including Akamai, Level3, and
Amazon, further diminishing the role of transit providers. While our data
provides visibility into the existence of these direct interconnections, we
have limited insight into the substance of those commercial relationships.

Our research has also found a significant degree of vertical integration and
blurring of traditional distinctions between companies in the Internet
ecosystem. In the emerging new Internet economy, content providers build
their own global backbones, cable Internet service providers offer wholesale
national transit, and transit Internet providers offer content distribution and
cloud/content hosting services. * For example, Level3 is both a large transit
provider as well as the second largest content distribution network (CDN).
Similarly, Comcast is an access provider, a transit provider, and recently
announced a content distribution product. Perhaps best illustrating this trend
towards integration, we observe that Google is a hosting provider, a cloud
provider and recently become a high-speed network access provider in
Kansas City, Austin and Provo. Google also continues to sell advertisements
and offer a popular Intemnet search service.

Finally, our ongoing work has found growing diversity and complexity in
the Internet content delivery “cyber supply chain.” By this, we mean the
increasingly diverse set of third-party infrastructure and services supporting
the delivery of Internet content. Web sites such as www.netscape.com once
came from computers directly owned and managed by the content owners
(e.g., Netscape) located in tens of thousands of enterprise machine closets
and datacenters around the world. Today, the majority of Internet content
leverages third-party content distribution services (e.g., Akamai, Limelight,
and Level3), hosting providers (e.g. RackSpace), exchange points (e.g.,
Equinix) or cloud providers (e.g., Amazon, Google).

For example, Netflix uses Amazon’s cloud computing service for movie
control and catalog management. Netflix also uses several Internet providers,
including Cogent and Level3, for transit to reach some number of consumer
access networks. Prior to last year, Netflix contracted with three content
distribution networks to deliver their video content (Level3, Akamai,
Limelight). More recently, Netflix shifted the majority of its video delivery

4
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from third-party CDN to a newly built private content distribution network.
The private Netflix CDN includes computer servers co-located in access
network data centers as well as large server farms deployed in Equinix
facilities.

I hope my testimony and my research findings help provide the technical
context for the increasingly complex economic and engineering issues
associated with Internet content delivery and interconnection.

I thank you for your time and attention. [ would be pleased to answer any
questions you may have.

1 http://www.nsfnet-legacy.org/about.php
2 North American Network Operators Group (NANOG). www.nanog.org

3 Craig Labovitz, Scott [ekel-Johnson, Danny McPherson, Jon Oberheide, and Farnam
Jahanian. “Internet Inter-Domain Traffic”. In Proceedings of the ACM SIGCOMM
2010 Conference on Applications, Technologies, Architectures, and Protocols for
Computer Communications (SIGCOMM '10), New Delhi, India, August-September
2010.

4 NetCompetition.org, “A First-Ever Research Study: Estimating Google's U.S.
Consumer [nternet Usage and Cost. 2008. L. Dignan, “Comcast Feeling the Heat
from Competition." ZDNet, http://blogs.zdnet.com, October 2007. Greg Goth: New
Internet Economics Might Not Make It to the Edge. IEEE Internet Computing 14(1):
7-9 (2010).
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Mr. BAcHUS. Thank you, Doctor. At this time, we will proceed
under the 5-minute rule with questions. In order that each Member
has sufficient time to ask questions of our large panel, we expect
to have two rounds of questioning. And I will say that Members
who are not Members of the Subcommittee but Members of the
whole Committee, as we start that second round, I will yield my
time to you because I am told that that is the only way that we
can accomplish that. So, Mr. Gohmert, you have been here the en-
tire hearing, so you will commence the second round.

I will recognize myself for 5 minutes. Mr. Cohen, your response
to a question by Senator Amy Klobuchar, who is my counterpart
in the Senate, was that “We carry independent networks because
we are always focused on the consumer. If you have compelling
content and you can make that case that our consumers want to
watch that content, we will carry it.”

First, I would ask you if you stand by that statement. But sec-
ondly, I would just caution you what may be a consumer in Phila-
delphia and what may be a consumer in Coosa County, Alabama,
which is an agricultural county, or in Colorado, is a totally dif-
ferent consumer.

Mr. COHEN. So, thank you, Mr. Chairman. And the answer is I
definitely do stand by that statement, and I completely acknowl-
edge the second part of what you are saying. We try and assess
what our customers want in individual local markets, so whereas
we do centralize negotiation of content deals out of headquarters in
Philadelphia, there is enormous input from local systems as to
what channels and what programming their customers might want
to say.

And just to put flesh on the bones of this, I mean, we think we
are, if not the most, one of the most independent programmer
friendly distributors in the industry. We carry 160 independent
programming networks. And in the last 3 years, we have nego-
tiated and given expanded distribution for 120 of those networks.
So we are a company that really does try and find the niches. Most
of those networks may not have national distribution, but we really
try and find the niches of programming that customers in par-
ticular markets are interested in.

Mr. BAcHUS. Thank you. Mr. Gottsch, in your experience, has
Comcast lived up to the statement of Mr. Cohen?

Mr. GorTscH. Well, of the——

Mr. BACHUS. Yes, there we go.

Mr. GorrscH. Excuse me. The 160 programmers that Mr. Cohen
mentioned, we are proud to be two of those programmers with our
RFD-TV channel and our FamilyNet channel. But that has not
been the case here in the last year and specifically since the last
merger.

We, in fact, as I mentioned in our statement, were taken off in
Colorado and New Mexico. And in those States, there was not a
rate dispute. We were under contract. We had the support of the
City of Pueblo, the State of Colorado, and the governor’s office in
Colorado. When it was announced that RFD-TV would be removed
on August 13th, we had a lot of customers that were contacting us
directly who said they could not get a hold of Comcast, or that
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Comcast customer service was telling them that it was a rate dis-
pute.

We invited folks to write us and that we would personally deliver
their letters and their concerns to the Denver office, which we did.
We have seven of these binders, so over 4,000 customers were ask-
ir%g Comcast not to remove us, yet we still were removed in August
of 2013.

Mr. BacHus. Thank you. And I would say that, you know, and
maybe it is not just the numbers, but content. I know that with
mergers in the radio business, Birmingham, which is an SEC foot-
ball town, is getting a lot of hockey news, and we get a lot of soc-
cer, which is growing, but most people my age do not know what
the rules of soccer are. There is football, baseball, and basketball.
So I would just call it a challenge, but it is a challenge that if you
become bigger, you need to be aware of it.

Mr. COHEN. Sir, we're—look, I am sympathetic to this argument.
I was actually involved at the time of this decision. And, you know,
in a perfect world if money was not an issue and if bandwidth was
not an issue, and in the RFD-TV case bandwidth was the much
more substantial issue, those systems in Denver and Albuquerque
are very bandwidth constrained, and our local teams there made a
judgment that it was more important for us to add more high defi-
nition channels of popular programming, like the Smithsonian
Channel and the Food Channel, that those were more valuable to
the customers in that market.

And it is nothing punitive against RFD-TV. We continue to carry
RFD-TV to about 600,000 or 700,000 of our customers, including in
Kentucky and Nashville, I mean, the markets where we first start-
ed with them. Let us always stay focused on the consumer. It is
not that they do not have a choice. If RFD-TV is sufficiently impor-
tant to them, they can switch to DISH and DirecTV and those mar-
kets, both of which carry RFD-TV.

So we are not controlling consumer choice here. We are primarily
an urban clustered cable company. And this content, even in Colo-
rado, the bulk of our base is in the urban areas of Colorado, and
we make the best judgments we can.

Mr. BAcHUS. Yes. I think that sort of encapsulates, I think, the
fear that, you know, the rural market gets left out. And I would
say we would be very sensitive to that because, you know, there
are still a lot of people in rural areas. But I will let Mr. Gottsch
respond, and then my time is up.

Mr. GoTTSCH. Yes, just a brief reply. The curious thing here, the
question that we cannot get answered is out of the 160 independent
channels that Comcast carried, they appear to have taken off one
of the most popular channels in the Colorado and New Mexico mar-
kets. Our Nielsen ratings are higher than the other 159 channels
in many day parts and throughout the week.

And then, again it was the support of local governments and the
request of Colorado that if there is going to be 160 independents,
is there not room for one independent channel devoted to rural in-
terests, which make up 27 million homes in this country. There ap-
pears to be 11 million homes of the 29 million that Comcast is tak-
ing over and 70 million people. Just one channel devoted to rural
America is all we are asking for.
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Mr. BAcHUS. Thank you. At this time, I will recognize the Rank-
ing Member of the full Committee, Mr. Johnson, for 5 minutes.

Mr. JOHNSON. Thank you, Mr. Chairman. The minority lead own-
ership in the video and broadband marketplace is good business, it
is an important societal goal, and it helps to expand our economy.
And that is a value that many people hold dear.

When Comcast announced its merger with Time Warner, it stat-
ed that it anticipated that the FCC would require it to get under
the 30 percent limit for cable TV systems. And so, there was an
agreement that has been worked out with Charter to sell the 3.9
million channels that, or—excuse me—subscribers that would be
required to get under that 30 percent benchmark.

Did Comcast, Mr. Cohen, consider doing smaller transactions
with African-American and Hispanic companies instead of giving
the whole 3.9 million to Charter?

Mr. COHEN. So, Mr. Johnson, I know you are aware of our com-
mitment as a company to minority participation and ownership as
well as in access to minority-centric programming. And so, this was
a significant part of our discussion and remains a significant part
of discussion.

The problem is that there was no way to accomplish the signifi-
cant tax efficiencies and competition and public interest enhancing
efficiencies that we have been able to generate through this three-
part transaction with Charter by dividing the systems into smaller
pieces and making them available for smaller companies, whether
they are minority or not minority to be able to bid for them. It was
a topic of discussion. We have had discussions with numerous mi-
nority-owned groups who are interested in purchasing cable sys-
tems. And I will report to you the same that we have reported to
them, which is we will continue to look for opportunities to create
minority ownership in the cable system space.

Mr. JOHNSON. And what about enabling already-existing minor-
ity-owned providers to get larger?

Mr. COHEN. So I am running through my mind and do not think
it would be appropriate to disclose the various groups that we have
talked to. I honestly am not sure whether any of them are existing
minority owners of cable systems. But to the extent we would en-
gage in this kind of a process, we would obviously not exclude those
types of groups from participating.

And if T can, Mr. Chairman, I mean, I think that I have some
credibility speaking to this because 4 years ago when we were
doing the NBCUniversal transaction, I talked about our company’s
commitment to minority ownership in the cable channel space. I
referenced TV One, which we helped to create as a cable company
after our acquisition of AT&T Broadband, and which we continue
to support. And it is one of the great success stories of a minority-
owned channel.

And in the NBCUniversal transaction, we committed to launch
eight new minority-owned independent networks over an 8- to 10-
year period. We have launched four of those already, two of them
African-American owned and two of them owned by Hispanic-
Americans. So this is a space where minority ownership of busi-
nesses, wealth creation opportunities, and conversation shaping op-
portunities is very important to us as a company.
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Mr. JoHNSON. All right, thank you. As you know, African-Ameri-
cans view television programming at a more significant level than
the general population. Yet there seems to be a disproportionately
small amount of programming geared toward urban and African-
American audiences. On its basic cable programming tier, does
Comcast carry any African-American controlled and operated net-
works? And if so, are those networks carried on the basic tier in
every market, or only in select franchise areas?

Mr. COHEN. So I am not sure what our basic tier is anymore, but
I can tell you that our most popular tier is our basic digital tier.
And on that tier we carry 11 African-American owned or targeted
networks, which is the sum of African-American owned or operated
networks that we know about.

Now, I know only three of them are African-American owned—
TV One, ASPiRE, and Revolt. We do not necessarily know whether
these other networks are majority African-American owned, minor-
ity. But they identify themselves as African-American targeted net-
works, and we carry all 11 of them on our most popular digital tier.

Mr. JoHNSON. All right, thank you. How do you respond to
claims that Comcast/NBCU has blocked certain content providers,
like Univision Sports, from being carried on your services, or un-
fairly place channels of other content providers, like Bloomberg
News, because they compete with NBCU channels?

Mr. CoHEN. Two very different questions, but the answer would
be the same to both, which is I would deny those charges. I think
they are not true. In terms of the way we treated Bloomberg News,
the irony of the Bloomberg News situation was that Bloomberg
News was positioned in the place it was in the channel lineup be-
fore we owned CNBC, so there could not have been any discrimina-
tory intent.

But I do not even rely on that argument anymore. We had a dis-
pute with Bloomberg News. It was resolved at the FCC. We have
now repositioned Bloomberg News to news neighborhoods as they
have requested .

Mr. JOHNSON. What about Univision?

1V{r. COHEN [continuing]. And we have resolved that matter en-
tirely.

Mr. JoHNSON. All right. Would you care to respond to the claim
about Univision Sports?

Mr. CoHEN. I am sorry. I was worried about the time, but I am
happy to answer that.

Mr. FARENTHOLD [presiding]. And I was going to go there in my
line of questioning, too.

Mr. CoHEN. I will quickly say we carry eight Univision networks.
Univision has come to us and they have asked for additional car-
riage of three Univision networks, and we are under discussions
with them. We are one of the largest, if not the largest, carrier of
Hispanic programming——

Mr. JOHNSON. What about sports?

Mr. COHEN [continuing]. Fifty-eight channels. So as a business
matter, we will resolve our issues with Univision in due course.

Mr. JOHNSON. All right, and I will yield back.

Mr. FARENTHOLD. Thank you very much, Mr. Johnson. I do want
to follow up a little bit on that, Mr. Cohen. I do want to point out,
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I do not want to sound hostile to this merger because I really think
that the government needs to stay as much out of the business
world as possible. But I have had some concerns raised by constitu-
ents and some interest groups that I have agreed to talk to you
guys about. And I think that is the purpose of this hearing is to
get the stuff on the table.

And, you know, one of my concerns is that I learned last week
that a combined Comcast/Time Warner Cable will serve 91 percent
of the Hispanic households in the U.S., and it will be the top dis-
tributor in 19 out of the 20 top Hispanic markets. We know that
you guys own Telemundo, one of the current providers of Spanish
language programming. And along with what Mr. Johnson was
asking, what assurances can you give us that you will not discrimi-
nate against non-Comcast/NBCUniversal owned programming pro-
duced by other companies? And do you have internal procedures in
place to prevent that kind of discrimination?

Mr. CoHEN. So I should have waited for your follow-up. I would
have been able to give a more complete answer. So first of all, we
have not been able to verify those numbers, just for the record. But
I have observed before in this transaction that sometimes big is
bad, and I understand that. But sometimes big is good, and some-
times big is very good. And when you have a company like
Comcast, which has this extraordinary commitment to diverse pro-
gramming, but, in particular, to Hispanic and Hispanic-themed
programming, covering a greater percentage of the Hispanic popu-
lation in the United States is a really good thing because we will
bring that commitment to those communities in the same we have
brought it to the current Comcast footprint.

So we have a significant commitment to carrying Hispanic pro-
gramming. As I said, we carry 58 Hispanic or Hispanic-themed
cable channels currently, and we have a long-term retransmission
consent agreement with Univision. And we carry eight Univision
networks, so

Mr. FARENTHOLD. I guess, this kind of follows up on my overall
concern about the difficulty for new programmers to break into the
market. Univision’s Sports Network is a perfect example. They are
actually, I think, not on you all’s stations, but they end up the
number one Spanish language sports, so it kind of argues against
being good business to have it on there. You hear Mr. Gottsch here
testify about the fact that his ratings in markets where he was re-
moved from your cable system were higher than some of the other
channels that you won.

So I guess the level of vertical integration there, the fact that
NBC owned so many stations that would potentially compete with
these

Mr. COHEN. So let me respond to that, and fortunately for us this
is one of the most litigated issues that exists in antitrust law, and
that is the percentage of the market that a single company can
have before there is a risk that it can foreclose content to its con-
sumers. Twice the FCC had extended proceedings to determine
what was that percentage of the market. Twice they concluded that
if one cable company had more than 30 percent of the market,
there would be an undue risk of that company serving as a bottle-
neck or extorting improper pricing from channels.
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Mr. FARENTHOLD. One of the—yes.

Mr. CoHEN. Twice the D.C. Circuit struck that down finding that
there was no evidence that with a 30 percent share a cable com-
pany would be able to control the market. We are coming in below
30 percent, and the answer to the question is that any cable chan-
nel has more than 70 percent of the country to be able to go after.

Mr. FARENTHOLD. All right. I am running out of time. Okay, go
ahead, but I am running out of time here.

Mr. COHEN. One quick answer. One quick. The protection that
exists is the program carriage rules. There are legal rules that pre-
vent us from discriminating against a new channel or an existing
channel in favor of content that we own. So that is something that
already exists under the law. We are not allowed to do it.

Mr. FARENTHOLD. One of the mitigating factors I think that is ac-
tually going to gain you support in this is as new technologies are
developing out and you are getting more cable companies, you have
got FiOS competing.

Mr. CoHEN. Right.

Mr. FARENTHOLD. You have got Google Fiber coming in. There
are going to be more options in the short term. But I am also con-
cerned about the programming. I will use an example from Corpus
Christie where I live. We have two cable companies. We have Time
Warner and we have Grande. Comcast owns the rights to the
Astros baseball games. I would assume there is not going to be a
lot of incentive there for you to sell the rights to carry the Astros
baseball for, you know, a few cents or a buck a subscriber to
Grande when you can use it to bring in, you know, hundred-dollar
Internet/cable/phone.

How are we going to address the issue of fair access to your pro-
grams? And that could be taken to the extreme to say, all right,
we are going to pull NBC and Bravo and E!, too, or we are going
to jack them up to competing cable companies or FiOS in the same
market.

Mr. COHEN. So I smile only because I wish we had that problem
with the Houston Regional Sports Net, and that your concern——

Mr. FARENTHOLD. Well, it is part of the Astros’ fault. They are
not doing very well.

Mr. CoHEN. If you really wanted to watch the Astros, that would,
like, be good news for that network. But the Houston RSN is a per-
fect example really of why the fear about our control of this is over-
stated. That network is really controlled by the two teams, by both
the Astros and the Rockets. We have a minority ownership interest
in it. We manage it, but they control the pricing of the network.
They control the distribution of it.

But again, even if that were not true and we were controlling
that, that is on the program access side, so you have the program
access rules. And I would note that under the NBCUniversal order,
a small cable company that does not like the terms that are being
offered actually has a right of arbitration just on that regional
sports net without any other cable channels bundled with it.

Mr. FARENTHOLD. Well, I have run the red light, so we will move
along. And I will have a couple more questions in the second round
of questioning

Mr. CoHEN. Thank you——
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Mr. FARENTHOLD [continuing]. For some of the other members of
the panel. We will now go to the Ranking Member of the full Com-
mittee, the distinguished gentleman from Michigan, Mr. Conyers.

Mr. CoNYERS. Thank you, Mr. Chairman, and I thank all the
witnesses for their important contributions. I have a strong feeling
that we may have to have another hearing on this because of the
complexity of the material.

I would like to start off with, well, just observing that Mr. Hemp-
hill left out the consumer welfare is the key objective of antitrust
law. You said the goal of antitrust is to ensure dynamic competi-
tion and open markets. But I did not hear a lot about keeping
prices low and choices for the consumer.

So I would like to turn to Mr. Grunes, who said that 30 percent
of the cable market share is not enough to be anti-competitive. But
really no court has ruled that 30 percent is, as a rule, not enough
to be anti-competitive. And the Supreme Court has also ruled that
30 percent of a market was a troubling trend toward concentration.
And also, what about the 40 percent control of the broadband
Internet? How do you see this as something that we may not over-
come if this merger were to go through?

Mr. GRUNES. Thank you, Ranking Member Conyers. Two points.
First of all, I did not advocate 30 percent as not being a problem.
The merging parties——

Mr. CONYERS. Oh, Mr. Cohen was the one that made that——

Mr. GRUNES. Mr. Cohen, yes. And I would point out a couple of
things. First of all, Judge Diane Wood of the 7th Circuit, who is
also a former Antitrust Division lawyer and a University of Chi-
cago professor, found that 20 percent was large enough in the Toys
R Us case depending on the markets. The issue here is not simply
numbers. A subscriber is not a subscriber is not a subscriber. When
you have the top 10 or top 20 markets, that gives you power in
each of those markets, and that is the power we should be con-
cerned about.

In terms of the broadband shares, I am not sure whether it is
40 percent, 50 percent. It could be as high as 60 percent. But the
one thing I can say is that we have not heard Comcast or Time
Warner Cable come into today and say we are going to get those
shares down to 30 percent. They are talking about the video
shares. They have not said a word about the broadband shares.

Mr. CONYERS. Thank you so much.

Mr. HEMPHILL. If I might just add to clarify, if you do not mind,
Mr.——

Mr. CoNYERS. Well, I do mind right now because I am under a
very tight time limit. Maybe on the second round.

Mr. HEMPHILL. Maybe on the second round.

Mr. CONYERS. Let me turn now to Mr. Polka. Comcast is a cable
company and a programmer, and that raises a double concern with
me because of potentially higher prices and fewer choices, which is
what we are concerned about. And I think the Department of Jus-
tice is going to take a little while sorting this out, and I do not
know if it is resolvable to be honest with you at first blush. What
are your cautionary comments to the Committee about this?

Mr. PoLKA. Very cautionary. As I mentioned in my opening com-
ments, these are really three separate mergers that we are talking
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about, not just a horizontal merger, because you have got the com-
bination of programming assets of both Comcast and Time Warner
Cable. You have got the combination of Comcast distribution and
other programming assets that combine anti-competitively. And,
Mr. Chairman, I would note that Grande Communications is a
member of ours and is very concerned about the nature of this big
deal and prices that they will be charged ultimately that their con-
sumers will have to absorb.

And then the ability of the large company, even though it may
not be 30 percent of the market, to be able to control and have in-
fluence over other programmers, other large media companies that
they deal with in terms of what prices are charged to the Comcast/
Time Warner Company, which ultimately affects the prices of our
other member companies. So we are very concerned.

Mr. CONYERS. Let me just squeeze in here to Dave Schaeffer
going out of the door. As the Comcast market power increases, so
can the prices that they demand. Is that a point that you made in
your discussion?

Mr. SCHAEFFER. Yes, sir, Mr. Conyers. In fact, we have seen
Comcast point to the fact that they have declined Internet pricing
by 92 percent over a 15-year period. In fact, Internet pricing at the
core of the Internet transit has gone down 99 percent over that
same period. So we have seen a decline of eight times as much as
Comcast has passed on to its customers. Secondly, you know, a lot
of the conversation here has been around video programming.

Mr. GARCIA. I am sorry. Could you explain that? I did not under-
stand his response just about the percentages of Internet traffic.

Mr. CONYERS. Well, wait a minute. We

Mr. GARCIA. No, I am not taking over. I just want him to explain.

Mr. CONYERS. Yes, I know, but let him finish, and we will get
back to you. Yes?

VOICE. Go ahead.

Mr. SCHAEFFER. I will try to answer that when we get there. But,
you know, the ultimate way in which video content can be distrib-
uted to consumers is over the Internet. So today, American con-
sumers use about 300 minutes a day per capita of video. Only 15
minutes of that is delivered over the Internet. Over time, the cost
of publishing that content continues to decline, and if allowed to
operate freely, probably somewhere between 220 and 250 minutes
a day will eventually be delivered over the Internet.

Comcast through its interconnection strategy is deciding to limit
the ability of over-the-top video because it directly competes with
its linearly programmed video and gives it an additional control
point over the production of that video. So it is another way to in-
crease pricing.

Mr. CONYERS. Thank you very much. And thank you, Mr. Chair-
man.

Mr. FARENTHOLD. Thank you very much. We will now go the gen-
tleman from North Carolina, Mr. Holding, for his round of ques-
tioning.

Mr. HOLDING. Thank you, Mr. Chairman. I am sure that my con-
stituents back at home who are Time Warner customers want to
cut right to the chase. So, Mr. Cohen, are my constituents who are
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Time Warner customers going to face higher prices for services
post-merger?

Mr. COHEN. So, Mr. Holding, there is nothing about this trans-
action that is going to lead to increased prices for consumers. I
think there are significant consumer benefits that your constitu-
ents will see as a result of this transaction: faster Internet speeds,
more video on demand choices, more free video on demand choices,
the ability to watch more content on a streaming basis inside and
outside the home, access to our X1 video platform, which is truly
a groundbreaking new way of watching television. But there is
nothing in this transaction that will result in an increase in prices
for any Time Warner Cable consumer.

Mr. HOLDING. You said in the past that “We’re certainly not
promising that customer bills are going to go down or even increase
less rapidly.” You would still stand by those comments, though?

Mr. COHEN. What I said was, and I have a nasty little habit,
which I hope no one wants to persuade me to stop, of telling the
truth. So I was asked a question and I said I cannot guarantee that
prices are going to go down, and I cannot guarantee that they are
even going to increase at a lower rate. I think this transaction has
the potential to slow the increase in prices because with our addi-
tional scale, our additional investment, and our ability to gain
some purchasing advantages in the set-top box market, may be
able to move the needle slightly on the programming side.

What other benefits we can get as a result of the combined scale
of the company, consumers will see in terms of impact on their
bills. And for us, consumers are always front and center. I think
consumers are going to be the big winners in this transaction, and
any moderation that we can bring to increases in their bills will
certainly be one of the benefits that we would love to be able to
see.

Mr. HOLDING. Mr. Schaeffer has made some fairly direct allega-
tions, and even though the technical aspects of what Mr. Schaeffer
is talking about are a little bit above me, I do get his point very
clearly that the combined share of broadband and also the amount
of share you have in top markets and so forth, you know, is power-
ful. So if you could take a minute and respond directly to the alle-
gations that Mr. Schaeffer has made.

Mr. COHEN. So thank you for that opportunity. I am going to try
and bring this down to a level that I can understand, which really
requires coming up a little to more of a 30,000-foot level.

I think there are two different markets here that we need to con-
sider. One is the broadband ISP market, what is called the last
mile market, our delivery of broadband services to our customers.
The second is the market in which Ms. Schaeffer and Cogent func-
tions, which is the interconnection market, which is the first mile
market, if you will. How Internet providers, how Google, Netflix get
their content onto the Internet and into our ISP so that our cus-
tomers can gain access to it.

I do not believe, and I will be interested whether Professor
Hemphill agrees with this, that the market share that we are
achieving in the broadband ISP market, the last mile market, is
close to the level that it has any impact whatsoever on the first
mile market. That market is an intensely competitive market. It is
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a market with dozens of network operators, content delivery net-
works, peering organizations, transit providers. As Mr. Schaeffer
has described, it is a market in which he has competed vigorously
for 15 years trying to offer the lowest price and the highest quality.
It is a market where pricing has dropped 99 percent over the last
15 years.

And as a result of that, the Netflixes of the world, the Googles
of the world, the Internet content companies, the young man work-
ing in his garage in your district who wants to be the next Netflix
has dozens and dozens of choices as to how get his or its content
onto the Internet to enable them to deliver it to our customers. And
we think that market is functioning extremely well. We do not
think that market and the structure of that market is affected at
all as a result of this transaction, and that the questions that have
come up recently about that market are better looked at on an in-
dustry-wide basis, which is exactly what Tom Wheeler and the
FCC have said that they are prepared to do.

If you gave me the invitation, one thing I also want to reply to
his description of our Netflix transaction, which as far as I know
is wholly inaccurate. We did not force Netflix to enter into an inter-
connection deal with us. That was Netflix’s idea. They came to us.
It was their desire given the size of their traffic to cut out the mid-
dleman, their words—the middleman happened to be Cogent, by
the way—and to deal directly with us.

And although our agreement with Netflix is subject to a non-dis-
closure agreement, and I cannot disclose the terms of the agree-
ment, which I would do willingly, by the way, with permission from
Netflix, I can tell you that it has been publicly reported, contrary
to what Mr. Schaeffer said, that Netflix is paying not more to us
under this agreement, but less. And I think Netflix made a com-
mercially reasonable decision that given the size of their traffic,
they did not need to deal with a wholesaler. They could deal with
us directly, and they came to us and asked us to do that deal, and
we did. And I would note that they turned around 2 weeks ago and
announced that they had done exactly the same type of deal with
Verizon.

Mr. HOLDING. Thank you, Mr. Chairman.

Mr. FARENTHOLD. Thank you. We will now go to the gentlelady,
who has a child at the University of Texas, so I am sure she is
looking for the Longhorn Network on her cable service, much like
I am. Ms. DelBene? [Laughter.]

Ms. DELBENE. Thank you, Mr. Chair, and thanks to all of you
for being here today. We appreciate you taking the time. You know,
this merger obviously has the attention of many folks across the
country, and my constituents are no different. They rely on cable
access for TV as well as for broadband, and pricing is very, very
important to my constituents. I hear about it from them on a reg-
ular basis, and their concerns about paying a higher price each
year, many times beyond the rate of inflation for the same service
they have had. And they are very concerned about the impact that
this might have.

Following up a little bit on Mr. Holding’s questions, Mr. Cohen,
you have said that you do not expect this transaction to have an
impact on prices per se. But if this is not going to have an impact
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and economies of scale are not achieved to help lower prices, then
what can be done to help lower prices for consumers?

Mr. CoHEN. I think that is a very good question, and I am not
sure I have an answer to that. I think that when you look at the
number one driver of cable pricing—by the way, this may come as
a surprise. Mr. Polka has probably spoken more on this subject
than anyone on the panel, and you might want to ask him the
question as well. But the number one driver of cable pricing is the
cost of programming, and the cost of programming is rooted ulti-
mately—I think Mr. Polka would agree—in the cost of producing
that programming and in the rights around programming, and, in
particular, sports rights.

So that if you look over the last decade, there has been a 120
percent increase industry wide in the cost of cable programming.
And yet the increase in the most common package of cable pro-
gramming has risen at less than half that rate over that period of
time. So cable operators large and small have been valiantly fight-
ing to try and ameliorate the impacts to their consumers of the
overall costs of programming. I am not sure what the answer is to
being able to control the continual spiraling increases in program-
ming and programming rights and, in particular, sports rights. But
I think somewhere in that alchemy is the ultimate solution to at
least moderating price adjustments.

If I can do one other point, though, I want to say that when you
look at what happens in the pricing of programming, the FCC sta-
tistics deal with a particular package. If you look at the cost of
cable programming on a per channel basis, the increase has only
been about .2 percent over the last decade where inflation has in-
creased 2.4 percent a year over that period of time. So that is about
one-12th of the rate of inflation.

And if you look at promotional bundles, which is where the ma-
jority of our customers consume their content, the pricing of those
bundles has been flat over the last 7 years.

Ms. DELBENE. Thank you. I want to ask Mr. Polka, though, the
same question and also since you referred to him. So, Mr. Polka,
what is your feedback?

Mr. PoLKA. Sure. Thank you very much. David, you are correct
that there are enormous sports rights costs as well as costs of pro-
duction for programming that are paid by large companies that
own content, such as Comcast/NBCUniversal. Large content com-
panies, like Comcast/NBCUniversal, pay those rights, and then in
turn pass those onto their customers who are cable operators,
among which are the 850 members of the American Cable Associa-
tion, whose median size is 1,500.

The fact of the matter is that with that control of content, with
the rights that these content companies have, and particularly in
the context of this merger, there is the ability to be anti-competi-
tive in the use of that programming. And I will give you an exam-
ple.

Our members purchase their programming through the National
Cable Television Cooperative. It would be likely in this merger to
see, and this is why we are asking for FCC and Department of Jus-
tice review, that Comcast/NBCUniversal as part of the larger
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transaction will seek to recover its programming and its sports
rights costs, all right?

One way that they can do that how NBCUniversal charges
Comcast for programming. Well, it is sort of one pocket to the
other, so if NBCUniversal charges Comcast a higher price and that
price then is then transferred down to the smaller providers of the
National Cable Television are members who buy programming
there, our prices as member companies and as competitors to both
Comcast and Time Warner will rise, which will ultimately lead to
rising prices to consumers.

So we are not convinced that this merger will lead to lower prices
for consumers. In fact, to your point about choice, there really is
no choice today because of how programming from companies like
Comcast, Universal, and others, how programming is sold in bun-
dles where bundles of programming must be purchased or no pro-
gramming can be purchased at all. So ultimately, unless those bun-
dles are broken up to consumers, all they are going to see if higher
prices.

Ms. DELBENE. Thank you. And thank you, Mr. Chair. I yield
back.

Mr. FARENTHOLD. Thank you very much. I see the next one up
is the gentleman from Virginia, the Chairman of the full Com-
mittee, Mr. Goodlatte.

Mr. GOODLATTE. Thank you, Mr. Chairman. Let me direct my
first question to you, Mr. Cohen. To the extent that Comcast is able
to obtain discounts from programmers, is it likely that these pro-
grammers will seek higher payments from other video distributors
to compensate for lost revenues?

Mr. CoHEN. So I will give a short answer to that, but might yield
my time to Professor Hemphill who might comment more knowl-
edgeably. I think the answer to your question is no, and the reason
for that is that in my lay terms, if you can assume that if we got
a bigger discount that that would cause a programmer to go to a
smaller cable company and try and make up that discount by get-
ting a higher rate from that programmer, that would assume that
in its initial negotiation with a smaller programmer, it left money
on the table. That is, that it charged them less than what they
could otherwise get. And that now that they got less from us, they
would have to go back and get more from the other programmer.
And I do not think that that is the way that markets work, and
I think the economics and antitrust law is pretty is well settled on
that fact.

Mr. GOODLATTE. Okay. Before we go to Professor Hemphill, if I
have time I will do that, but I have some other questions. So next
I am going to go to Mr. Schaeffer on the issue of in your testimony
you argue that Comcast will be able to prevent content from reach-
ing customers over the last mile. Do the requirements contained in
the NBC order—in other words, when Comcast acquired NBC, par-
ticularly the open-Internet requirement—adequately address your
concerns?

Mr. SCHAEFFER. So while Comcast has alleged that it is abiding
by the net neutrality rules and not discriminating against content
flowing over its network, it has refused to upgrade its connectivity
to all of the major backbones globally. Comcast alleges in its writ-
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ten testimony that the vast majority of traffic reaching its cus-
tomers goes through settlement free or non-payment peering con-
nections. But then it also says that Netflix accounts for over 30
percent of the traffic going to its customers. So there is clearly an
internal consistency since they are charging Netflix. They are not
offering them a settlement free connection.

What, in fact, Comcast has done is by refusing to upgrade those
connections, two things. One, they have denied their customers
who they are charging the highest quality service that they could
possibly deliver because they know that the request bits that those
customers send will not be answered as the bits cannot flow back
to their network. And secondly, they have created an inferior qual-
ity of service——

Mr. GOODLATTE. So let me interrupt you because I do not want
to give you the opportunity to repeat all of your testimony. My
question was, does the NBC order, particularly the open Internet
requirements, adequately address your concerns, yes or no?

Mr. SCHAEFFER. No.

Mr. GOODLATTE. Okay. Next, let me turn to Mr. Polka and ask
you, does the Comcast merger impact the cable hardware and soft-
ware industry? In other words, does this transaction make the
Comcast standard the industry standard, and does that have an
impact on your cable provider members?

Mr. PoLKA. I would say this, Mr. Chairman, and thank you for
the question. I think that is a legitimate question that necessarily
needs to be part of the review by the FCC and the Department of
Justice. I have mentioned a number of video concerns today. There
are many other aspects to this merger that do need to be reviewed,
whether it is the cable advertising market, the broadband Internet
competitive market, access to technology, development of tech-
nology, how that is used by the combined Comcast/Time Warner
Cable, how that perhaps is meted out to other competitors. I think
that is definitely a line of inquiry that the FCC and the Dod have
to pursue.

Mr. GOODLATTE. Okay. Let me hop back to Mr. Schaeffer and ask
you, in your testimony you discuss how traffic delivery was con-
gested as a result of delivering Netflix content. You also have stat-
ed that you asked Comecast to add additional ports to decrease con-
gestion. What are ports, and are they expensive to add onto the
network? And please be brief because I do want to come back to
Mr. Hemphill to give him an opportunity to respond to some of
these matters.

Mr. SCHAEFFER. Yes, Mr. Goodlatte. The port is the physical lo-
cation where the traffic flows between the two networks. The cap-
ital cost is trivial, and we have actually offered to pay not only our
capital costs for our ports to be added, but also to pay Comcast.
And to date, they have refused to accept that offer.

Mr. GOODLATTE. Thank you. Professor Hemphill, Mr. Cohen de-
ferred to you to supplement his answer. And if there is anything
Mr. Schaeffer or Mr. Polka have said that you wanted to respond
to, have at it.

Mr. HEMPHILL. Yes, sure. So I think on the first point, Mr. Cohen
said, well, from an economic perspective, we would not expect some
kind of shortfall in one market to be made up in another or vice
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versa; that a savvy company is going to negotiate it as best it can
with all of its counterparties, and that there is not some quota it
is trying to reach. It will think about each of those negotiations
separately.

I think with respect to the conversation we have been having
about ports and peering and whether any of this raises a fore-
closure concern, I think it is important to understand that payment
for connectivity, payment for interconnection is not new. It is not
a new fight. It has always been the case that a payment is either
going to be made through cash or through reciprocal carriage.

And so, to think about this as a foreclosure concern I think is
wrong. I think what is really going on is a fight about who should
pay for what in this, in a lot of ways, highly competitive business
of interconnection.

Mr. GOODLATTE. Thank you. My time has expired. Thank you,
Mr. Chairman.

Mr. FARENTHOLD. Thank you, Mr. Chairman. I will now go to the
gentleman from New York, Mr. Jeffries.

Mr. JEFFRIES. Well, thank you, Mr. Chairman, and let me thank
the witnesses for your presence here today. Let me begin by just
associating myself with the remarks, and observations, and con-
cerns of Mr. Johnson connected to the implications of this merger
on women- and minority-owned businesses within the cable and
Internet video space.

Let me also acknowledge that amongst the constituents that I
represent, a substantial number of cable subscribers, as you know,
obviously are Time Warner customers. And Time Warner has cer-
tainly been a very responsible corporate citizen in terms of its com-
munity engagement in Brooklyn and in Queens. And I have every
reason to believe that that will occur given Comcast’s track record,
should this merger be approved, particularly as it relates to the ex-
pansion of Internet essentials.

But there are some issues that they are concerned about that I
want to explore. So let me begin with Mr. Cohen. Now, you testi-
fied that the merger will result in substantial benefits to con-
sumers, correct?

Mr. CoHEN. Correct.

Mr. JEFFRIES. And you indicated that Comcast can promise fast-
er Internet speed as a result of the merger, true?

Mr. CoHEN. Correct.

Mr. JEFFRIES. You also indicated, I believe, that greater customer
choice is a likely benefit of the merger, correct?

Mr. COHEN. Better customer choice in terms of on demand TV
everywhere, correct. That is correct.

Mr. JEFFRIES. Okay. And then I think you also indicated that in-
novation will result from the merger, and then that could translate
into enhanced video, voice, and/or Internet opportunities for the
consumer, correct?

Mr. COHEN. Scale leads to investment in R&D and innovation,
better networks, more secure networks, more reliable networks,
and ultimately innovation of the future just like our larger global
and national competitors are investing our need to be able to look
around the corner and to develop products for 3 years from now
and 5 years from now that we are not imagining today.
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Mr. JEFFRIES. Okay. And I have no reason certainly to disagree
with that, and I think that is a sound premise to operate under.
However, as many of my colleagues have observed, there has been
no commitment given today by either you or Mr. Marcus as it re-
lates to the impact of this proposed merger on consumer price. And
that, in fact, is the issue that the people I represent in Brooklyn
and Queens, who are currently Time Warner subscribers, are most
concerned about.

So let us see if we can get a little bit of clarity on that. Comcast
is a publicly-traded company, correct?

Mr. CoHEN. Correct.

Mr. JEFFRIES. And as a result of Comcast being a publicly-traded
company, you have got a fiduciary obligation to your shareholders,
true?

Mr. COHEN. That is correct.

Mr. JEFFRIES. And part of that fiduciary obligation, and I as-
sumed connected to it you have concluded that this merger will
likely result in greater profitability for Comcast if it were to be ap-
proved, correct?

Mr. CoHEN. I think the answer is basically yes, but I really want
to say this: A couple of years ago we woke up and we realized that
we are now competing in a different class. And I forget, a couple
of Members have referenced this, this world is changing with explo-
sive speed. And so, the business rationale underneath the merger
really relates to our ability to innovate, invest, and to stay competi-
tive.

Mr. JEFFRIES. I understand.

Mr. CoHEN. All right, so——

Mr. JEFFRIES. And I do not want to cut you off, but my time is
limited.

Mr. CoHEN. Okay.

Mr. JEFFRIES. You did acknowledge, though, basically, yes, you
expect——

Mr. CoHEN. Well, it is more profitable compared to what it would
be

Mr. JEFFRIES. Well, let me finish the question.

Mr. COHEN [continuing]. If we were not able to innovate, invest,
and continue to grow.

Mr. JEFFRIES. Oh, I understand.

Mr. CoHEN. Okay.

Mr. JEFFRIES. And that is a very sound point and consistent with
your fiduciary obligations to your shareholders, and I would expect
nothing less. I guess the question that my constituents would ex-
pect me to ask is, is it not reasonable for them to assume that pur-
suant to a merger likely to result in greater profitability and a big-
ger, better Comcast post-merger, that there will be some positive
benefits for them in terms of impact on price?

Mr. COHEN. So I do not know whether it is appropriate for them
to assume that. It is certainly our expectation that out of this
transaction will come a significantly improved customer experience
with customers more satisfied with their service. There is more to
making customers happy than the just the price that we charge
them. It is the value that we are delivering to them.
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And we believe very strongly that consistent with our fiduciary
duty to shareholders, we have to focus on price, focus on customer
satisfaction, focus on customer service as a way to preserve and
grow our customer base in an intensely competitive market, and
that all of those interests are aligned.

Mr. JEFFRIES. Thank you.

Mr. BAacHUS [presiding]. Thank you. And let me say this to the
panel. After Mr. Smith of Missouri does his questions, we will take
a 10-minute break because you all have been in the chair quite
some time. Mr. Smith of Missouri is recognized for 5 minutes.

Mr. SmMiTH OF MISSOURI. Thank you, Mr. Chairman. My first
question is for Mr. Cohen. You testified that Comcast and TWC
currently serve different geographic areas and do not offer services
to the same consumers. Yes or no, will the consumers in either
company’s geographic areas experience any decrease in competition
for video broadband or voice service if this transaction is approved?

Mr. CoHEN. Unequivocally no, they will not.

Mr. SMITH OF MISSOURI. Okay, thank you. Mr. Polka?

Mr. POLKA. Yes?

Mr. SMITH OF MISSOURI. As you know, many of your member
companies are in rural areas like the areas of Missouri that I rep-
resent. Though they do not in my area compete directly with
Comcast or Time Warner, does this merger affect cable operators
who do not directly compete with Comcast?

Mr. PoLKA. Yes. Yes, they do, Congressman. And, in fact, our in-
coming Vice-chairman is one of your constituents, Patty Boyers
from Boycom Communications. It does impact those companies that
do not compete directly with Comcast and Time Warner in the ac-
quisition of programming and in the acquisition of programming
pricing.

As I mentioned before, with the combination of Comcast distribu-
tion assets with Time Warner Cable assets, because of their size
and ability to demand lower prices from other programming con-
tent providers, it also does have an impact on the prices charged
by all other multi-video programming distributors like Boycom,
which means if, to David’s point, we may not see this yet until
there is more that comes out from the merger review. Our prices
to our members, our wholesale programming prices, might in-
crease, but certainly because of the ability of Comcast/Time Warner
combined to drive their wholesale programming pricing down, it
will create a bigger disparity in pricing between Comcast, Time
Warner, and all other multi-video programming distributors who
buy programming primarily through the National Cable Television
Cooperative.

So the end result is Comcast will pay a lower rate, and the dis-
parity in programming prices between Comcast and our members
will increase.

Mr. SMITH OF MISSOURI. So virtually the 10 or so small compa-
nies in my district probably would see an increase while Comcast
may see a decrease.

Mr. PoOLKA. That is what we expect to occur, yes.

Mr. SMITH OF MISSOURI. Okay. Mr. Schaeffer, as someone who
has been involved in the Internet’s backbone for some time, I would
like to ask you a question about interconnection. What effect would
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the merged Comcast/Time Warner have in the marketplace nego-
tiations with your company and other transient providers?

Mr. SCHAEFFER. It would have a significant impact in that
Comcast would now control access to a greater number of con-
sumers and extract additional market power. For those consumers,
when they enter into a contract to buy broadband, they do not real-
1% I tgink mortgage their eyeballs. And I think Comcast views that
they do.

Mr. SMITH OF MiSSOURIL. Okay, thank you. Mr. Patrick Gottsch,
I was interested with your testimony about RFD-TV being dropped
from Comcast in Colorado and New Mexico. What was the reason
that they cited of why they dropped you?

Mr. GorrscH. Well, Mr. Cohen’s explanation today that it was a
bandwidth issue, and they had to drop one channel, and they
picked our channel. The thing that concerns me is that is it now
the policy of Comcast going forward when they need bandwidth,
are they going to just be dropping independent channels from those
markets without any regard to support from the audience, without
regard to price, without regard to anything that an independent
channel has going?

Mr. SMITH OF MISSOURI. Mr. Cohen, are there any reasons why
RFD was dropped other than bandwidth?

Mr. CoHEN. The answer is it was primarily a bandwidth driven
determination. There was a determination by the local market that
the consumer demand for that particular channel in that market
put it at the top of the list to be considered being dropped. It had
nothing to do with the fact that it was independent. It certainly
had nothing to do with our 8 percent ownership interest in Retire-
ment Living TV, which is a completely unlike channel.

Mr. SMITH OF MISSOURI. My concern is this is that it is a rural
TV station, and folks in my area rely on it and watch it quite often.
And if other people across this country in non-urban areas want to
watch it, I hope that they have the opportunity. My question is,
can you give me any documentation showing, like, the 400,000
households in the Colorado area where there were other inde-
pendent or other cable television networks that had lower
viewership than RFD that you did not drop?

Mr. CoHEN. We can certainly follow up on that, and I will get
back to you. We can put it in a QFR and address that in the QFR
process.

I do want to emphasize, we still carry RFD-TV to 600,000 or
700,000 of our customers. And so, this is not a situation where we
simply said this is a terrible channel and we do not want to have
anything to do with it anymore. It was a local market decision. And
again, I hear and I understand the content being rural content. I
want to emphasize again we are primarily an urban cluster cable
company. Even in western States, most of our consumers are in
urban areas, so it is our goal to provide programming to our cus-
tomers that they want to see, and we are not depriving anyone of
access to RFD-TV because they have broad carriage on DISH and
DirecTV, and all of the customers in those markets.

Mr. SMITH OF MISSOURIL. Just only to your consumers, the
400,000 in Colorado and the 70,000 in New Mexico.

Mr. CoHEN. Right.
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Mr. SMITH OF MISSOURI. Thank you, Mr. Chairman.

Mr. BAcHUS. I thank you. At this time, we are going to reconvene
at about 8 minutes after. And I thank you for your patience, and
will allow you to take a

[Recess.]

Mr. BAcHUS. We will now resume our questioning under the 5-
minute rule. And at this time, I recognize Mr. Garcia for questions.

Mr. GARCIA. Thank you, Mr. Chairman. Mr. Hemphill—am I pro-
nouncing that right? Yes, there you are. Much has been made
about the size of the proposed Comcast/Time Warner merger lead-
ing some to compare this with the failed AT&T/T-Mobile deal. But
unlike that case, Comcast and Time Warner do not compete head-
to-head in local markets. So how important do you think that dis-
tinction is in this case, and do you see adverse impacts from that
merger based on that?

Mr. HEMPHILL. So size can be good. Size can be bad. It all de-
pends on the transaction. So I think the size of the deal in itself
does not tell us much about whether we should be concerned. As
I mentioned before, I think the absence of head-to-head competition
in output markets or, for that matter, in input markets is crucial
to understanding the deal. That does not mean that Department of
Justice should just pack up and go home. They still need to pay at-
tention.

And we have heard a lot about at least conceivable or theoretical
foreclosure effects, and I think it is important to take a close look
at that. But that whole investigation, that whole way of thinking
is quite a bit different from the usual merger analysis of output
garkets or, to a lesser degree, reduced competition in input mar-

ets.

Mr. GARCIA. As you are probably aware, I represent a very large
Hispanic community, and so I have heard from some of my con-
stituents who have a few concerns. I know some were addressed
earlier today, and I was very satisfied with that. But I want to ask
you, in my diverse community, a rapidly increasing part of the
market with increasingly diverse and growing consumer needs, it
is important that emerged Comcast/Time Warner shows a strong
commitment to ensuring that new and creative Latino program-
mers are provided with the opportunity to reach that growing con-
sumer market.

How do you think that can be achieved, and how can we make
sure that what is I am sure one of the valued assets in this con-
‘(ciinug)s strong and continues providing the great service that it

oes?

Mr. COHEN. So this something we have spent a lot of time dis-
cussing both on the distribution side as well as the content side of
NBCUniversal because we have a strong commitment to making
sure that we have outlets not only for existing diverse voices, but
for new diverse voices. So I have talked about the new channels
that we have launched. I have talked about 58 channels of His-
panic and Hispanic-themed television. Let me talk about a few
other things which I think is in the same space.

So one of the best ways with evolving technology to reach cus-
tomers is through our VOD service, and we have substantially ex-
panded the number of VOD, video on demand, hours that are avail-
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able and, in particular, for diverse audiences, including the His-
panic community. Similarly, there is a lot of content that we are
now delivering online, and which may not be enough to make up
a channel or even a whole program. And that online content is a
great outlet for young, new diverse producers/directors. They do not
have to put a whole movie together to be able to get anyone to look
at it. They can produce a 7-minute video, you know, on youth vio-
lence in South Miami, and that can be available for us to be able
to put online.

So we have created on the distribution side the Xfinity Latino
website, and that features about 9,000 choices and 2,500 hours of
content that is available free to Xfinity Latino customers, and there
is a great mix of content in that particular site. We also hosted the
largest ever Hispanic video on demand event in 2013. It was called
Xfinity Free View Latino, and we are going to do that again in Sep-
tember of this year.

So these are some of the ideas that we have created. I should say
on the NBC side, one of the things I would point to is what we are
doing in the news space, that we created a news vertical on the
new NBC.com website. So we have a Hispanic news vertical, which
is providing an opportunity to be able to target news-related pro-
gramming to the Hispanic community, and also to allow young and
aspiring producers and on air talent to sort of try out their talent
on a website basis before they would go to the broadcast network.

Mr. BAacHUS. Thank you. At this time I recognize Mr. Collins for
5 minutes.

Mr. CoLLINS. Thank you, Mr. Chairman. Mr. Grunes, I am con-
cerned about the impact of the merger, and we have had some con-
versations with both sides on this, on small businesses that adver-
tise on cable television. Today small businesses are able to utilize
cable television advertising to geo target their ads in a cost effec-
tive manner. However, an independent analysis by SNL Kagan has
concluded that a merged company would control a very substantial
share of this local cable spot advertising market, reducing competi-
tion and raising the cost of cable advertising for small businesses,
which would affect my area in a big way.

Can you provide information regarding the scope of Comcast’s
cable advertising business if this merger is approved?

Mr. GRUNES. Thank you for the question. And I will start by say-
ing in the last merger, the NBCUniversal/Comcast transaction, ad-
vertising markets were not really as important because broad-
casting and cable advertising are traditionally viewed as in dif-
ferent markets. This one is different, so there are a variety of ways
that advertisers can get onto cable at this point. My understanding,
it is about a $5 billion market, and that post-merger the combined
company would dominate two of the three ways that advertisers
can get on.

The predictable result, in my view, is that smaller advertisers
are simply not going to get access to local cable. That time will be
sold elsewhere.

Mr. CoLLINS. Okay. So your understanding is it is a negative im-
pact. Mr. Polka, in your testimony you argue that the Comcast
merger could have a detrimental effect on the viability of online
video competitors, such as Netflix and Amazon, as it was going
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along. I share the concerns. I am concerned that the traditional
FCC assessment of potential implications of a merger may no
longer be adequate to promote and competition on both the content
side and the telecom side. I think there is an interesting argument
that could be made that in certain situations consolidation is used
a shortcut to growth. And instead of investing and competing di-
rectly for subscribers, they simply buy each other’s subscribers.

In your opinion, this merger in particular, does it remove the
competitive dynamics that we are looking at here from the mar-
kets, that otherwise drive improved quality, increased choice, and
lower costs, because it really seems that DoJ and FCC craft merger
specific regulations to check the harms of really the competition
and consumers and lose sight of promoting the competitive market-
place. So I am not as much antitrust. I am looking at the competi-
tive marketplace. So, Mr. Polka, do you have a comment on that?

Mr. POLKA. Yes, sir. Yes, sir, we do. The fact of the matter is
when a company like a Comcast and a Time Warner Cable, and
particularly on the Time Warner Cable side where there are com-
petitors such as an RSN or a Grande, which do compete with Time
Warner Cable, there is an incentive to be anti-competitive and to
charge higher prices. We do believe that there will be an impact
on the competitive market for companies that are providing serv-
ices competitively today to Time Warner Cable as a result of the
combination with Comcast. So, yes, sir, we do believe that there
will be an impact on competition.

Mr. CoLLINS. Do you have any examples that might have led you
to that conclusion?

Mr. PoLKA. The fact that we see price disparity today among our
member companies that are in competition with Comcast and Time
Warner. And what we expect will be even greater ability to lever-
age programming sources in ways that will raise prices to competi-
tors. If you are in a marketplace today with a competitor, I mean,
it just stands to reason that you have an incentive to be anti-com-
petitive, and that is what we expect in this market. And we expect
that that will be fully reviewed, and we certainly will be raising
those concerns at the FCC and the Department of Justice.

Mr. CoLLINS. Okay. And that is fair. One of the things from my
perspective is I believe, frankly, government should stay out of
businesses except in a marketplace fairness kind of issue. And even
then it should be at a very hands length. And we have had the con-
versation, and Mr. Cohen and I have discussed and others.

But, Mr. Cohen, I have a question for you. Sometimes my ques-
tions actually come from the witnesses’ testimony, and yours has
driven a question. A few minutes ago, my friend from Missouri
asked a question about RFD-TV in Colorado, and basically asked
you what I consider—you knew he was going to be testifying today.
It would seem like you would have probably have become very
much of an expert on what happened.

And you were asked a very direct question on the issue was
there other independent channels or non-independent that had less
than 400,000 subscribers than RFD on this dropping of them. Do
you know if there less than 400,000 or are just withholding because
of proprietary reasons? I am just curious as to why you would not
know if there were other channels that had less subscribers.
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Mr. CoHEN. I was not sure that was the question. It might have
been.

Mr. CoLLINS. It was the question.

Mr. CoHEN. I thought the question was

Mr. CoLLINS. Reclaiming my time. Reclaiming my time.

Mr. COHEN. I thought

Mr. CoLLINS. It was the question.

Mr. COHEN. I thought the question was were there other inde-
pendent channels that were lower rated than RFD-TV was. I
thought that was what the question was, and I do not know the
answer to that question. We will get the answer to that question
and respond in a QFR to that question.

Mr. CoLLINS. Well, and I am glad you have QFR down. What is
interesting to me is 400,000 in that market, even in an urban mar-
ket, and I have both urban and rural, that seems pretty good. And
to claim it is just an urban and rural kind of issue, that struck a
little hollow because there are a lot of folks who have moved from
the farm to the urban areas and still like to be connected to the
farm. And so, that was just an interesting

Mr. CoHEN. I want to be really clear because I said this, too. I
personally, and our company just does not have a problem with
RFD-TV. We think it is good content. We are carrying it to 700,000
of our customers in multiple markets. There was a local market de-
cision here that there was greater consumer demand to move to
high definition for a number of other popular channels in the mar-
ket. By the way, that is not a permanent decision. It was a decision
that was made at the time based on bandwidth constraints as they
existed at that time.

Mr. CoLLINS. I am not——

Mr. CoHEN. So I do not want to minimize the value of this net-
work, the value of its content, its appeal to consumers, including
our consumers. So I hope I am being very clear about that.

Mr. CoLLINS. Well, and I

Mr. BACHUS. And thank you.

Mr. CoLLINS. Could I just have——

Mr. BACHUS. Yes.

Mr. CoLLINS. I am not questioning your commitment to RFD or
anything. My question was just a concern on the specificity of your
answers given the fact that they would be here and this would be
an issue. And that was the only purpose of my question as we go
forward. And, Mr. Chairman, I yield back.

Mr. BACHUS. Mr. Cicilline is recognized for 5 minutes or 5 min-
utes and 30 seconds.

Mr. CIiCILLINE. Thank you, Mr. Chairman. I thank the panelists
for being here, and I apologize for being in and out. I have a For-
eign Affairs Committee hearing at the same time, so I apologize to
the members of the panel. And if you have answered this question,
I am happy to go onto my second one.

Mr. COHEN AND MR. Marcus, I presume, are in the best position
to answer this. But would you speak to what the impact is or the
projected impact on jobs? I know it will impact different sectors of
your workforce differently, but obviously in general we, I think,
imagine that mergers result in efficiencies that result in job loss.
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And if you could talk a little bit about the workforces of the two
companies and what a merged company’s impact might be on jobs.

Mr. COHEN. Okay. New question for the day, so happy to answer
it. So I think you have to break the jobs down into two different
categories here. The vast majority of cable industry jobs are local
system jobs. There are local technicians or local management
teams, local call centers, the local people who run the system. And
in that area of jobs, we do not forecast any impact on jobs in this
transaction at all for the same reasons that we continue to say that
we do not compete in any market.

When we take over a Time Warner Cable system in New York
or in North Carolina, we do not have any employees there who are
running cable systems. We will need their employees, and we will
need approximately the same level of employment to operate the
systems as existed before.

In terms of corporate headquarters jobs, corporate headquarters
type jobs, you know, we each have a legal department. We each
have an investor relations department. I mean, those are jobs
which in a transaction of this type you are likely to see some ra-
tionalization and some elimination of employment. But it is only at
the headquarters level, which is a very small minority of the jobs
in both of our companies.

Mr. CiciLLINE. Thank you. I know it has been said many times
during this hearing that Comecast does not compete with Time War-
ner in a single zip code. And one of the things that Mr. Grunes ar-
gues in his written testimony is that the lack of direct competition
in local markets could also be used to justify Comcast’s acquisition
of other major cable companies like Cox and Charter. And so, I
would like to ask you, Mr. Cohen, how would you respond to that
argument that there would be little to prevent Comcast from ac-
quiring other major cable providers based on the lack of direct com-
petition? And what do you see as the effect that this merger would
have on future mergers in the communications marketplace, and
what would, for example, prevent a well-capitalized company from
horizontally merging with any video or broadband provider that is
not a direct competitor in a local market?

Mr. COHEN. So as a former antitrust lawyer, a recovering former
antitrust lawyer, I will give the only answer I can to that, which
is that every transaction has to be viewed on its own merits. We
have to look at each transaction as it comes along, and I do not
think it is sound antitrust or economic theory to say you should not
approve this merger because the next merger might not be able to
survive antitrust scrutiny.

So I am very focused on this particular transaction. I think this
potential transaction has strong consumer and public interest bene-
fits. I think it has minimal antitrust and competition policy risks.
I do not think in making any of those arguments I am creating a
precedent that we could acquire anything we wanted to acquire
and there would be no problem under the antitrust laws. And I do
not think that this transaction or the questions that you are asking
are creating a precedent that any other transaction in the cable or
broadband or telecom space would have to be approved if this
transaction were approved.
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So I think you have to visit each transaction as it comes, and if
this transaction is approved, that will result in a market that looks
in a particular way. And when the next transaction comes along,
it will have to be judged against that market on its own individual
merits.

Mr. CiCILLINE. I do not know if there are any of the other panel-
ists who wanted to respond to that.

Mr. GRUNES. I just do not see a limiting principle, and that is
something that I wrote about. Given the arguments we have heard
here today, if they do not compete with somebody, then their argu-
ment is they are free to buy that company. And given the other ar-
gument, which is we get advantages of scale, well, you get advan-
tages of scale if you buy everybody else as well. So it troubles me.

My view is that Dod is going to look harder at this merger be-
cause of that issue because 2 years from now Comecast could be sit-
ting in this room again with a different series of arguments with
a different merger in front of it.

Mr. HEMPHILL. Just one quick thought about it. I completely
agree with the earlier expressed point that you have to look at each
transaction on its own merits. Two quick points. You could imagine
an alternative transaction in which the foreclosure concerns that
were raised—this case is not only about whether there is direct
competition—where the foreclosure concerns were stronger than
the ones that seem to be present here. And second, in which the
existing prophylactic protection of the earlier NBCU consent decree
and the continuing applicability of the open Internet rules to
Comcast and post-transaction to Time Warner Cable where those
were not present. So I think those are important distinctions here
that you might not see in every transaction that comes down the
pike.

Mr. GRUNES. And I think

Mr. BACHUS. As you all testify, kind of pull that mic up a little
bit because sometimes you turn away from them.

Mr. GRUNES. I think what Mr. Hemphill said is if we could see
such a transaction, I think this is that transaction.

Mr. CiCILLINE. Thank you, Mr. Chairman. I yield back.

Mr. BacHus. Thank you. Mr. Issa for 5 minutes.

Mr. IssA. Thank you, Mr. Chairman. Hopefully this late in the
day there is some original work I can still bring to the Committee.

I think in 2009 when the approved buying of content, a major
amount, huge amounts of content, by a major force in cable oc-
curred, we already passed a certain lexicon of where we are today.
So I have less concerns specifically about the merger than I do
about this Committee’s role now and in the future.

I also serve on Energy and Commerce even though I have been
on a leave of absence for a number of years. And being on both
Committees, Mr. Chairman, what I discover is we have got a bad
set of questions, which is on one hand we regulate over at Energy
and Commerce, and we are constantly talking about the competi-
tive environment as though E&C should worry about competing,
particularly through the FCC. And then over here we look at the
Sherman Antitrust and say check the box, do they meet it. And
then we find that the Justice Department is a hybrid of the two.
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So let me just state my concerns, and then hopefully we will get
some question that may not apply only to today. I think we could
agree that if the merger was all about an organization, Time War-
ner and Comcast, where they were going to combine and all they
were going to do is supply data to anybody who wanted to put their
entity onto the pipe and sell it to me. And if I was a cable customer
and all T bought was a pipe that gave me data, and that is all of
this is. We are no longer dealing in analog. Everything is data.

So then we would only be saying as a public utility, are you a
public utility because you have an exclusive or is there competition
for data. We cannot have that debate because you have become too
complex a company. You are a major buyer and reseller of content.
You are a major owner and developer of content, and if your in-
house product competes against products that you may choose to
buy, you may choose to negotiate buying, and you may choose to
put somewhere in your channel spectrum and your packages in a
way that are adverse to the view of that content seller. Can we all
agree on that? Have I mentioned anything that is controversial to
any of you that are for or against?

So if that is the case, then this Committee will have little choice
but to see that, from what I can tell, you have met the basic cri-
teria. You are dropping your percentage down to 30. You are not
a new content entity. There is probably not going to be any credible
argument before Justice that somehow things are changing in any
particular market. And if there is, you are prepared to shed a mar-
ket here, a market there in order to meet that. Does anyone dis-
agree that that is probably where we are?

[No response.]

Mr. IssAa. Do you believe that there is a specific event in this
merger that clearly tips over based on precedent? Is that correct?

Mr. GRUNES. Yes, sir.

Mr. IssA. What is that?

Mr. GRUNES. I think that we are at a point in the broadband
market and where Comcast’s power over innovative competitors,
the same competitors

Mr. IssA. Name the competitor. Be quick. I do not have a lot of
time. Name one.

Mr. GRUNES. Netflix, et cetera.

Mr. IssA. You are afraid that the delivery of data for Netflix will
be adversely affected by this.

Mr. GRUNES. I am afraid that Comcast as an incumbent has an
incentive to stifle the next big thing, and the next big thing is
Internet.

Mr. IssAa. Okay. Anyone have anything else? That pretty well—
okay. Then I will direct my question particularly to Mr. Cohen. Mr.
Marcus, you could weigh in. X1 is a delivery from the net cloud
that you are rolling out and you are very proud of. You have rolled
it out. Announced it pretty much today, right?

Mr. COHEN. I mean, it is a video delivery system, cloud based.
It is not an Internet delivery system. It is for our video product,
not our broadband product.

Mr. IssA. But it is a pay per view. It is an on demand.

Mr. CoHEN. It has on demand, pay per view, video.
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Mr. IssA. Okay. So not for antitrust purposes on this side, but
over at E&C the FCC could say that that is a great product, but
since Netflix could feed into the DVR and come through that pipe
and be entitled to a no premium cost equal access to what you are
delivering on your X1 platform, the case could be made that all
video content large and small would be delivered exactly the same
from this DVR/pay per view because whether I buy it and Netflix
delivers it to the X1 or I record it off an equivalent off air and put
it in the X1. When I ask for it, it would be delivered the same.
Technologically, that is correct, right?

Mr. CoHEN. Theoretically, the FCC could open up our networks,
could open up our user interface. We would obviously have serious
objections to that, but theoretically the answer to your question is
yes.

Mr. IssA. But the FCC has said you have to give equal access
and you cannot charge a premium for a non-in-house product
versus an in-house product. That is already a given, right?

Mr. CoHEN. Well, the problem is X1 is delivering a Title 6 cable
service. The FCC could say that if we put, let us say, an Amazon
app on our X1 platform, that having once decided to do that, we
have to open that up and allow any competitor to have its app on
our X1 set top.

Mr. IssA. Okay. I want to close up because I only have one, but
one is a lot to get in 5 minutes. What I see here today and what
I am convinced that this Committee in its jurisdiction needs to do
is we really need, Mr. Chairman, to have a pretty broad discussion
about existing antitrust laws, the tie-ins, versus how the FCC,
which does not fall under our jurisdiction, is creating or not cre-
ating competition using things both in the, if you will, the true
data side and the video, which really is still true data these days.
That, in fact, we really need to look at antitrust laws as the FCC
implementation is going on because I am convinced today, Mr.
Grunes, I am convinced today that the merger candidates have
gone through the check the boxes necessary.

What I am not convinced about, and I hope that this Committee
will do, is that in this world of antitrust versus competition, that
our reach into the guidelines and what the FCC can or must be re-
quired to do is something that between this Committee and pri-
marily E&C, we need to have a robust discussion because pro-com-
petition versus anti-competition is really a question that is linked
inseparably to current antitrust laws, which talk about market
power that distort. But they do not really talk about market access
that promotes.

And so, as somebody who looks at the cloud and its potential, I
see your new product, Mr. Cohen, as a cloud that would say clearly
to the FCC that they could create an environment in which all con-
tent would be delivered equally because once you have a pay per
view or a non-pay per view, but a cloud product that delivers to me
what I want to one unit, you can deliver anything video to that one
unit. And there is really no difference in the bandwidth asked for.
There is only a question whether I am using the product I recorded
online so to speak, and now I want delivered or an alternate prod-
uct.

Mr. BAcHUS. Thank you——
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Mr. IssA. So, Mr. Chairman, I think this hearing is giving us a
reason to do legislative and hearing reforms that really tie in what
the FCC is doing under the competition, what they are doing under
net neutrality in this Committee. And I hope we will seize the op-
portunity to expand our reach into that process because when we
are done, I do think that we are not going to accomplish anything
significant because I think you can check the box today. But I be-
lieve we should do more to make sure that there is access for the
consumer. And I thank the Chairman and yield back.

Mr. BacHus. Thank you, and we are hearing some of those con-
cerns. At this time, I actually will go Mr. Johnson. We are going
to go through the first, and Mr. Marino, and then Mr. Gohmert.
Yes, Mr. Cicilline has already testified—I mean, already ques-
tioned. Mr. Marino is recognized for 5 minutes.

Mr. MARINO. Thank you. Gentlemen, I am a former prosecutor.
I have six questions. I have 5 minutes. I would like yes or no an-
swers with a brief description, if you would, please. Mr. Grunes—
am I pronouncing that correctly?

Mr. GRUNES. Grunes.

Mr. MARINO. Grunes, thank you. I apologize. You said the next
best Netflix could be stifled. Is that what you said, correct?

Mr. GRUNES. Innovation and——

Mr. MARINO. Innovation can be stifled.

Mr. GRUNES. Can be stifled, correct.

Mr. MARINO. Okay. Is that not what DodJ and the courts are for?

Mr. GRUNES. It is exactly what DodJ and the courts are for.

Mr. MARINO. Okay. Mr. Cohen, I am from Pennsylvania, and
Comcast has a very large presence in Pennsylvania and in my dis-
trict, which is the 10th Congressional District of Pennsylvania, my
hometown of Williamsport. What will be the impact if this merger
is concluded on present jobs and the prospect of future jobs—with
an “S”—expansion?

Mr. COHEN. So the answer is in Pennsylvania, there is no job
risks in this transaction. As I have said before and I will just brief-
ly say it again, most of the jobs in cable are local system jobs, so
the local Comcast system in Williamsport, there are no jobs at risk
there. There are no Time Warner Cable employees anywhere near
Williamsport that we would use instead of the employees in Wil-
liamsport. And obviously our headquarters is in Philadelphia,
SO——

Mr. MARINO. How about expansion?

Mr. CoHEN. I think, you know, I do not know. I mean, we are
continuing to grow jobs in Pennsylvania today, so I think we are
going to continue to expand jobs.

Mr. MARINO. I appreciate that.

Mr. COHEN. But it does not have anything to do with this trans-
action, to be fair.

Mr. MARINO. All right. Now, I have heard from some of my con-
stituents, independently operated opinion programs, and some of
my Republic colleagues, that this merger will further expand more
of an imbalance in opinion reporting with an already left of center
media. What say you, Mr. Cohen?

Mr. COHEN. So as a cable operator, if that question is directed
to me as a cable operator.
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Mr. MARINO. Yes.

Mr. CoHEN. We strive to provide diverse perspectives and diverse
viewpoints across our entire platform. I think cable as an industry
has been a huge enabler of the explosion of diverse viewpoints, and
I would expect us to continue to enable diverse viewpoints to be ex-
pressed across our cable systems.

Mr. MARINO. I think you have answered my next question, which
would be, what is Comcast’s philosophy on delivering that political
view, but we will go on to the subsequent. Please describe how
Comcast decides to carry new programs, particularly if you are con-
sidering—well, it does not matter—if you are considering a left or
a right center opinion programming.

Mr. CoHEN. And so, we decide whether to carry programs based
on our view of customer demand, customer interest, based on band-
width needs, bandwidth constraints, based on financial viability of
the networks. We never would make a decision about cable carriage
for a channel based upon ideological perspective or viewpoint of
that channel.

Mr. MARINO. And in conclusion, am I going to lose my local news
service in Williamsport, Pennsylvania?

Mr. CoHEN. I am sorry. Say that again?

Mr. MARINO. Am I going to lose, because of this merger, my local
news service?

Mr. CoHEN. So the local broadcast news?

Mr. MARINO. Local broadcasters.

Mr. COHEN. No.

Mr. MARINO. All right. Thank you. I yield back my time.

Mr. BAcHUS. Thank you. At this time I recognize the gentleman
from Texas, Mr. Gohmert, for 5 minutes.

Mr. GOHMERT. Okay. Thank you, Mr. Chairman, and thank all
of you for being here. I was part of a hearing some years back in
California, a field hearing, before the NBC/Comcast merger. And
there were questions raised, concerns about potential for hurting
compatibility. But since then, more recently it was reported, of
course, people took note that Al Gore was pushing the sale of Cur-
rent TV, and Glenn Beck, TheBlaze, were trying to buy it.

And it was reported that Al-Jazeera wanted to get their Sharia
law pushed into the United States, and they were willing to pay
big bucks, regardless of whether they had oil and carbon all over
the money. They were willing to pay big dollars, but they would not
do the deal unless Comcast was willing to keep them in its list of
networks provided. So it was reported Comcast agreed, so Al Gore
got all that oil and carbon-based money, and then that kept Glenn
Beck off the air of Comcast.

Then more recently, TheBlaze has been trying to purchase an-
other network that was reported to owe $20 million to Comecast,
but that the feeling by some within Comcast was so strong about
keeping Glenn Beck off the air that some reportedly were willing
to forego $20 million that TheBlaze offered to pay off this networks’
debt owed to Comcast just to keep them off the air. Now, I have
no idea who the network is. They will not say. They have some
kind of deal about that. But I was given a blurb from an email that
indicates, and this is an email from somebody at whatever network
it is. It is somebody at TheBlaze that says, “I want the ability to
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argue for Comcast”™—he is trying to get the deal accepted by
Comcast—“that they will not have to put ’Glenn Beck on the air
prior to the 2014 election.’”

That may sound hard-nosed, but inside of that organization—
talking about Comcast—there are some people who will see it that
way. So December 1 accomplished that, so that would get the deal
after the November elections. And this blurb was provided. There
is too big a risk in my view of getting a flat no from Comecast if
they smell the possibility that you intend to use the full Blaze plat-
form to influence the American voters this November. Sorry, that
is how they feel about you. I do not, but they do, and they are the
ones who have to approve it.

Now, we heard Mr. Jeffries, he is a smart guy. He brought up
the issue of fiduciary duty. And I am wondering how strong the
feeling within Comcast of their fiduciary duty to stockholders is for
monetary gain as opposed to political achievements of keeping con-
servatives off the air. We have heard the discussion about rural not
being part of the push by Comecast, and I get that. Why would
Comcast want people that cling to God and their guns?

But what we are talking about here is a very serious issue. If we
are at the point where there is so much power within Comcast that
they can say we are not going to accept the $20 million that will
help Comcast because we do not want Republicans having conserv-
atives talking on the air between now and then. Mr. Cohen, do you
have a comment?

Mr. COHEN. Should I do Al-Jazeera first, and then I will do
TheBlaze?

Mr. GOHMERT. No, I do not think you need to comment on that.
Let us talk about TheBlaze and your feeling personally.

Mr. COHEN. So I do not think I have a problem identifying the
network I am using about this.

Mr. GOHMERT. Well, I have no idea who it is.

Mr. COHEN. It is interesting. That network happens to be RLTV,
which comes up in the discussion on RFD as well. That is a net-
work in which have an 8 percent ownership interest. We have no
management rights. We have no ability to control the sale of that
network. Your reading of the email

Mr. GOHMERT. Well, the issue is do you allow the purchaser to
continue to be on Comecast, because that can kill the deal with Al-
Jazeera

Mr. COHEN. The question is the content description under the
RLTV contract with us, and that is a content description that does
not include news coverage or political commentary. But let me be
clear. You read an email presumably from someone at RLTV who
is allegedly reflecting the position of someone at Comcast. I will
represent to you and I will tell you right now. I am going to go
back and I am going to confirm this. I will represent to you that
there is no judgment being made about carriage of TheBlaze based
upon political perspective, and certainly absolutely no judgment
about whether that network should on our cable systems before or
after the election.

Mr. GOHMERT. Mr. Cohen, you are a smart man and apparently
a smart attorney. You understand the consequences of not speaking
truthfully before Congress.
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Mr. COHEN. I do.

Mr. GOHMERT. Thank you. I see my time has expired, and I look
forward to you having that conversation at Comcast.

Mr. COHEN. And we will report back to you.

Mr. GOHMERT. Thank you. I look forward to that. Thank you.

Mr. BAcHUS. We will thank both of you. [Laughter.]

At this time, Mr. Johnson is recognized for 5 minutes. I under-
stand you are going to yield part of your time to Ms. Jackson Lee.

Mr. JOHNSON. Yes, I am. I am going to take the first minute to
ask a question, and then I will yield the balance to my colleague
from Texas, Ms. Sheila Jackson Lee.

The latest impact of this merger would be the issue of broadband
availability and the ability of every citizen to afford access to the
Internet. Comcast has launched the Internet Essentials Program,
which offers low income families affordable broadband and digital
literacy training. That program is capped in terms of the number
of years that a family can be a part of it, and then after that the
market rate then applies. Is there anything that Comcast plans on
doing for people who are still poor and still unable to afford the
service after the qualifying period ends? And if you will answer
that question for me, and at which time I will yield the balance of
my time to Ms. Lee.

Mr. CoHEN. Okay. In deference to Congresswoman Lee, I will
give a very short answer to a question about which I am incredibly
passionate. We are totally, irrevocably committed to Internet Es-
sentials. For those on the Committee who are not aware, in 30
months we have signed up 300,000 families, 1.2 million low income
Americans, to the Internet at home, most of them for the very first
time in their lives. And we have trained 1.6 million low income
Americans in basic digital literacy in-person training under that
program.

Congressman, if I can, one correction. For everyone who is signed
up for that program to date, they will remain eligible for the pro-
gram and will continue to get $9.95 a month Internet service for
as long as they have a child living in their household eligible to
participate in the National School Lunch Program. It does not have
to be the same child they have today. So if it is a young mother
and she has got an 8-year-old today and goes on to have three more
children, 20 years from now she will still be eligible for that pricing
and that program.

And in terms of our plans for the program, our plans are to ex-
pand it to the entire Time Warner Cable footprint to bring the ben-
efits of Internet Essentials to New York, to Los Angeles, to Dallas-
Forth Worth, to Charlotte, to every community where Time Warner
Cable does business today. And we are very excited about that,
very passionate about it, very committed to it. And I would argue
that it is another place where big is really good.

Mr. JOHNSON. All right.

Mr. CoHEN. Having that expanded footprint will enable us to
bring the benefits of that program to more low income Americans.

Mr. JOHNSON. Thank you. I yield to Ms. Jackson Lee.

Ms. JACKSON LEE. Mr. Johnson, thank you so very much for your
courtesy. As a Member of the full Committee, I appreciate Mr.
Bachus and Mr. Johnson for their courtesies, and acknowledge the
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Ranking Member, Mr. Conyers. We worked on these issues, Mr.
Conyers. And thank you for appointing me in a previous Congress
to the task force that dealt with antitrust issues.

We may have to look at a legislative construct that responds to
all of the comments being made today, and I thank all the wit-
nesses that are here. And, David, thank you so very much. I am
going to join Mr. Gohmert to ask that we have an opportunity to
meet one-on-one on a litany of issues that I have that I will not
be able to ask here. So I look forward to getting us scheduled
quickly.

Innovation, greater customer choice—I am sort of following a line
of questioning that we have heard and investment that will make
a stronger infrastructure that I think that you and Time Warner
are attempting to do. And we value that, just as we value the First
Amendment and your privilege in the First Amendment. But all
this ties to consumers. And so, I want to ask unanimous consent
to put into the record a letter from the NAACP and NABOB and
ask the question about stations like TV One that are not put on
basic, but they are put on premium.

Does that not raise the cost? I am concerned about the consumer.
And two, what would be your view of spinning off, allowing a sta-
tion like that, a network like that, to spin off before this gigantic
merger, and buy themselves out so they can grow?

Mr. COHEN. So thank you very much, Congresswoman. I would
be happy to sit down with you and look forward to that. I answered
part of these questions before

Ms. JACKSON LEE. May I just pause for a moment? I know there
is an ongoing matter on this issue, but I just want to put on the
record——

Mr. CoHEN. That is okay.

Ms. JACKSON LEE. I just want to put on the record my concern
about the lack of service regarding the Astros and the Rockets. I
am not asking for an answer. If you can answer the other question.

Mr. COHEN. I can answer that, too. So as a company, we are com-
mitted to providing diverse voices and diverse programming that
represents the diversity of our customer base. We were very proud
to have helped create TV One after the AT&T transaction. We re-
main a minority investor in it, as the congresswoman knows. TV
One is actually carried on our most popular, lowest-cost digital tier
to about 13 and a half million of our customers.

Ms. JACKSON LEE. Not on basic.

Mr. CoHEN. Basic is sort of an old construct. This would be the
equivalent of digital basic if you will. And in addition, we carry 10
other African-American owned or African-American directed chan-
nels. Every one of them is on this digital basic tier of carriage. So
we agree with the sentiment you express, and we agree with the
need to be able to deliver diverse programming on an affordable
basis to the populations who have the most interest in it.

Ms. JACKSON LEE. You would be open to them to spinning off?

Mr. CoHEN. That has been our commitment. In terms of TV One
and their buy-out of us, I am not 100 percent sure they want to
do that, but we have made quite clear that if they would like to
buy us out, we will let them buy us out. We have reciprocal rights,
as I think you know, and there has been a concern that, gee whiz,
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if we trigger our rights to buy you out, you have so much more
money. You could just turn around and buy us out. We are pre-
pared to work with Alfred Liggins and his mother to facilitate a
buy out of our interest if that is what they are interested in pur-
suing.

Houston Regional SportsNet, all I can say is it is not the best
corporate governance structure and deal that Comcast has put to-
gether in its corporate history. A lot of dysfunction in that. The
network is in bankruptcy. We are working to try and achieve a res-
olution that works for the Astros and the Rockets as well as us
that may or may not involve us staying involved in the network.

But consistent with our focus on consumers, you know, we do not
want to stand in the way of consumers getting access to the Astros
and the Rockets. We have tried very hard to make numerous cre-
ative suggestions to resolve those problem, and we are now doing
that under the supervision of a bankruptcy judge. And I hope we
will get to a satisfactory place for your constituents and all Rockets
and Astros fans.

Ms. JACKSON LEE. If we can pursue this—I do not think you an-
swered—thank you—the question on consumer price and your ef-
forts to contain the price that the consumer has with this merger.

Mr. CoHEN. Okay. So again, we have a focus on consumer pric-
ing. We have talked previously in the hearing that the main driver
of consumer pricing are programming costs. They have gone up
about 120 percent over the last 10 years. Cable pricing has gone
up at less than half of that rate, so we are doing a marginally ac-
ceptable job of being able to control passing out all those pricing
increases to our consumers. We have tried to construct packages
that are set at a lower price. Obviously they have fewer channels.
Pricing and customer service are two issues that we think are vital
to the future of our company and industry, and we are focused as
much as we can on both of those issues.

Mr. BAcHUS. Thank you.

Ms. JACKSON LEE. Let me thank the Chair and Mr. Johnson in
his absence for their courtesy. Mr. Cohen, thank you so very much.

Mr. CoHEN. Thank you.

Ms. JACKSON LEE. I look forward to us having the further con-
versation.

Mr. CoHEN. Thank you.

Mr. BAcHUS. Well, and let me say this. There is some expectation
that the witnesses will tell the truth, and, you know, I noticed that
you said you are happy and look forward to sitting down with Con-
gresswoman Sheila Jackson Lee. So I am not sure——

Mr. COHEN. I really am. [Laughter.]

We have been friends for a long time.

Mr. BAacHUs. I will take your word for it.

Mr. COHEN. And I do not know Mr. Gohmert that well, but I am
looking forward to sitting down with him as well.

Mr. BacHus. All right. Well—

Mr. CoHEN. I like this.

Ms. JACKSON LEE. I make people happy. You see my smiling
face? [Laughter.]

Mr. BACHUS. Yes. Well, you are a better man than I am, Mr.
Cohen.
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Mr. Farenthold?

Mr. FARENTHOLD. The gentlelady from Texas and I sit together
often on the airplane.

Ms. JACKSON LEE. And we are friends. And, Mr. Bachus, we
smile together, do we not? You have to clean that up.

Mr. BAcHUS. No, I am kidding you.

Mr. FARENTHOLD. But I do join with the gentlelady from Houston
in saying we are looking forward to getting our sports situation re-
solved. It bleeds down into Corpus Christie as well.

You know, I am a customer of both Time Warner and of Comcast.
Corpus Christie is Time Warner, and my apartment here in D.C.
is Comcast. I am actually looking forward to the improved Internet
performance in Corpus Christie, and these dropped packets and
network resets I keep getting every few months. So that is one
thing I am really looking forward to in this merger. And I do want
to align myself with Mr. Gohmert. If it comes out you guys are
making programming decisions politically based, I think there is
going to be a problem, and I certainly hope that is not the case.

I did want to talk about a couple of issues that were brought up.
Mr. Schaeffer, you mentioned that the cost of adding additional
ports, the hardware was trivial. But there is more to it than just
hardware, is there not? I mean, you have actually got to get the
pipes.

Mr. SCHAEFFER. So Comcast has sold its customer service that if
those customers actually use the service at the rates that Comcast
has sold it, their network would fail to operate. So in order to mask
that problem, they have limited the boundary capacity between
their network and the public Internet to help reduce consumers’
use of broadband.

Mr. FARENTHOLD. Right. So this actually, though, makes their
deal with Netflix sound good. They have immediately opened up 30
percent more bandwidth at your peering points, right? Because
Netflix is not coming through your peering points.

Mr. SCHAEFFER. But there is so much additional traffic beyond
Netflix that wishes to go to Comcast’s paying customers that those
ports still remain constrained.

Mr. FARENTHOLD. Mr. Cohen, I mean, that kind of makes you
guys look like bad guys. You know, I am geek enough that I will
run speed tests, and if I go to the Time Warner Roadrunner speed
test I do much better than if I go somewhere else. Just the same
happens if I stay on the Comcast network, I do better. In order to
offer that high speed Internet, you have got to get your peering in
order. Is that

Mr. COHEN. I mean, I want to say this again. I mean, our
peering is in order. We are good citizens in the peering network
and in the peering world. We work very hard to work with all
peering partners, whether it is settlement free peering or paid
transit. As Professor Hemphill said, this is not headline news. This
is

Mr. FARENTHOLD. You all actually do better than Time Warner.
I am going to be honest about that. Apologies to the folks down in
Corpus Christie.

Mr. COHEN. I mean, I really think we are good citizens and we
have good arrangements. And the issues that we have had have
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been truly isolated, and we have worked very hard to be able to
resolve those without ever de-peering a partner of ours in the inter-
connection——

Mr. FARENTHOLD. I have got a couple of other questions, and I
am running out of time. But you have your boxes, all your cable
folks. I think you are almost entirely digital now where you have
very few subscribers who do not have a cable box. Is that correct?

Mr. CoHEN. Well, we are 100 percent digital.

Mr. FARENTHOLD. Right.

Mr. COHEN. So, yes, you need some type of a cable box——

Mr. FARENTHOLD. Cable card or box.

Mr. COHEN [continuing]. Or a converter box for every television.

Mr. FARENTHOLD. Do you have the ability then to pull those
boxes to see how many people are watching what channel for what
time?

Mr. COHEN. So with the advent of big data, this is beginning to
be something that we are looking at and beginning to focus on. We
probably do have the technological ability to do that. But as you
may know, cable is subject to intense and restrictive privacy protec-
tions and privacy restrictions that go far beyond what applies on
the Internet, for example, with what Google and Yahoo can do with
the data that they obtain.

Mr. FARENTHOLD. But we can eventually get the data. You would
know, so when Mr. Gottsch says he has got more viewers than
some of your other people, you should have picked somebody else
in Denver. I mean, the technology is to the point you just do not
have it all implemented.

Mr. COHEN. That is correct.

Mr. FARENTHOLD. All right. And then, I also wanted to go back
to—actually I will stick with you for a second, Mr. Cohen. Do you
see the increase in video traffic on the network going up? Do you
see a shift from this model of where you are watching TV in real
time to where you are pulling something from Netflix, and where
the entertainment program becomes more on demand? And does
this help or hurt your bandwidth issues?

Mr. CoHEN. All right. So, so far what we are seeing, we have to
break this down in a slightly different way I think. We are seeing
tremendously increased utilization of online video services, but we
are not seeing a degradation in the amount of time that people
watch television and watch video on demand, which is a part of our
Title 6 cable service. So it has been

Mr. FARENTHOLD. And I guess——

Mr. COHEN [continuing]. More a growth of the pie than a dif-
ference in a share of the pie.

Mr. FARENTHOLD. And I guess my point is, in making program
decisions and operating in the public interest, I know that is kind
of an archaic term in FCC lingo. But sports programming, news
programming, stuff that needs to be live, it seems like there ought
to be more availability in bandwidth on your cable dedicated to
that sort of programming as opposed to stuff that you could get
through alternative methods on demand that is not as time sen-
sitive.
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We could go into that, but I am out of time. I did want to suggest
that that be something that would be considered, and it might be
something that the FCC

Mr. CoHEN. The very quick thing I will observe—it is the second
time you made reference to this—is please do not underestimate
the amount of sports programming in particular that is now avail-
able online. So Major League baseball has a package or online. You
can watch any Major League baseball game. NBA, the same thing.
NCAA playoffs was all available online as well as on television. So
it is just something that goes into your thinking.

Mr. FARENTHOLD. I just love my Longhorn Network. I love my
Longhorn Network. Thank you very much.

Mr. COHEN. Thank you.

Mr. BacHUS. Thank you. There was some reference to speed, and
of course that depends on the distance of that last mile. So, you
know, sometimes you are comparing two different other type of
wires. So what may be true in one case is not true in another. At
this time, I recognize the Ranking Member, Mr. Conyers.

Mr. CoNYERS. Thank you very much, Chairman. I wanted to re-
mind Mr. Cohen that a few years back, I asked you at our hearings
whether your merger with NBCUniversal would not result in the
loss of jobs. Has that been proven true?

Mr. CoHEN. I was actually hoping you would ask me that ques-
tion because we had a long discussion about it.

Mr. CONYERS. We did.

Mr. CoHEN. And I told you that it was a vertical transaction, and
that there was no job loss to be expected. And I am very proud to
report to you that if you look at the combined Comcast and
NBCUniversal after 3 years, we are somewhere between 3,000 and
5,000 more jobs than we had at the time we did the transaction.

Mr. CoNYERS. Excellent response, and I am happy that we had
that discussion back then. It is still an important question. Attor-
ney Grunes, in your view, how effective have the behavioral rem-
edies imposed in the Comcast/NBCUniversal transaction been? And
should similar remedies, in your view, apply in this case?

Mr. GRUNES. Thank you for the question. Generally speaking, be-
havioral remedies are like regulation, and just like regulation, be-
havioral remedies often do not work. Professor John Kwoka has
done a study, a retrospective. It is the most comprehensive one. It
looks at price increases. It looks at all the factors that go into the
success of behavioral remedies.

There are problems with them. The problems can include evasion
by the parties who are being regulated. I am not going to get into
an argument with Comcast about whether it has or has not evaded
certain of those remedies, but that is a problem. There is a problem
with unforeseen circumstances. We have heard a little bit about
that today in the sense of the remedies appear to cover the FCC’s
open Internet order. But Comcast went outside of that allegedly
and made issues out there.

So my view is behavioral remedies generally are to be avoided.
I am quite sure Dod is going to look back since it has only been
3 years since the NBCU transaction and the behavioral conditions
were put in. They will look back. They will see what worked and
what did not work. And my guess is that at the end of the day,
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they are going to agree with me that the conditions they put in
place were not adequate.

Mr. CoNYERS. And they are difficult to enforce. Sometimes they
are so broad in scope that it does not take much to circumvent
them either.

Mr. GRUNES. They are difficult to draft. What is interesting to
me is even in the recent airline merger, Dod itself explained why
behavioral remedies are not good when they explained why they
would not accept some. It puts the government too much into a
business. It puts the business at a different position than competi-
tors. There are all those problems, including the drafting problem
you have referred to.

Mr. CONYERS. Yes. Now, one of the witnesses—I think it was
Professor Hemphill—said that the combined Comcast is not likely
to foreclose online video distributors because online video is an in-
creasingly valuable part of the broadband Internet business. What
kind of a response do you have for that inquiry?

Mr. GRUNES. Well, Comcast is first and foremost a video com-
pany, and it is facing new competition from outside of its tradi-
tional business. According to the Department of Justice in the
NBCUniversal complaint, Comcast took action against that new
form of competition. And in my view, this merger only makes that
more likely and likely to be worse.

Mr. CoNYERS. Thank you. My last question to Mr. Schaeffer is,
the suggestion that we have heard that Comcast Internet inter-
connection agreement with Netflix is a sign America is working
well. Is that necessarily the case?

Mr. SCHAEFFER. I would argue it is a market that was distorted
due to monopoly power. Netflix entered that agreement because it
was the only way it could provide connectivity and content to its
customers. Comcast controls the only pipe to those customers, and
Netflix had to pay the toll to get to those customers, ultimately
raising its prices.

Mr. CoNYERS. Thank you. Mr. Chairman, I appreciate the time.

Mr. BAcHUS. Mr. Conyers, as always, I appreciate your thought-
ful questions. At this time, we recognize the gentleman from Mis-
souri, Mr. Smith, for 5 minutes.

Mr. SMITH OF MISSOURI. Thank you, Mr. Chairman. Mr. Cohen,
why does Comcast charge some parties for interconnection agree-
ments and offer others transit without compensation?

Mr. COHEN. So the structure of that interconnection market,
which, by the way, I will answer the question, but the same answer
would apply to everybody else in the ecosystem. So the structure
of that market is that when traffic is in rough balance between an
ISP like Comcast and a transit provider, then there is what is
called settlement free peering. That is, if we are sending roughly
the same amount of traffic to a Level Three as Level Three is send-
ing to us, there is settlement free peering. When the traffic goes
out of balance, the industry convention, and this is an international
convention that applies among dozens and dozens—hundreds of
transit providers and ISPs around the world, then there is cash
compensation for the extra traffic.

So just by way of example, Cogent and Comcast had a settlement
free peering arrangement for many, many years. It was only when
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their traffic went out of balance—and it did not go out of balance
by 5 percent or 10 percent. We were in roughly one-on-one balance
in terms of the traffic we were sending to each other. It went out
of balance by 500 percent. Cogent started sending us five times as
much traffic as we were sending to them. And that triggered the
need for a discussion of the negotiation about moving to a form of
a paid peering relationship.

Mr. SMITH OF MISSOURI. So it is only when it is out of balance.

Mr. CoHEN. Correct.

Mr. SMITH OF MIiSsOURI. Okay. Mr. Schaeffer, some of your rela-
tionships with interconnection counterparties involve payment.
Others do not. Is there a clear understanding regarding the degree
of traffic flow that needs to change before a relationship switches
from a free transfer to a paid transfer?

Mr. SCHAEFFER. So, in fact, Cogent does not pay any party glob-
ally for connectivity. We have two forms of connectivity. We have
approximately 40 settlement free peers in which no monies change
hands. And secondly, we have approximately 5,100 networks that
buy full Internet transit from us. They are our customers. We do
not sell a paid peering product. We do not buy a paid peering prod-
uct.

I would also like to respond to a comment that Mr. Cohen made.
No traffic went to Mr. Cohen’s network that was not requested by
his customers. Secondly, his network is asymmetric in its architec-
ture. He sells a product that has greater download speed than
upload speed. So, therefore, it is virtually impossible for any net-
work to be in balance.

It was an interesting statement in Mr. Cohen’s preparation that
he claims that the overwhelming majority of traffic destined to
Comcast customers goes through settlement free peering, but yet
he outlines this requirement for ratios. It is impossible for our net-
work or any network to meet that test.

Mr. SMITH OF MISSOURI. Okay, thank you. Mr. Cohen, do you
want to respond to that comment?

Mr. CoHEN. Yes. It is inaccurate. Comcast has settlement free
peering arrangements with 40 companies, which means that for
those 40 companies, the traffic roughly is in balance. And again,
our traffic was roughly in balance with Cogent at one point in our
business relationship.

Mr. SMITH OF MisSOURI. Okay. Mr. Polka, can you explain how
the National Cable Television Cooperative operates to purchase
programming and how it may be impacted by the Comcast merger?

Mr. PoLKA. Happy to. Thank you, sir. The National Cable Tele-
vision Cooperative is a partner organization for our member com-
panies, our 800 to 900 member companies in smaller markets in
rural areas. And they operate by working together collectively for
our members to negotiate programming agreements. Within that
membership include companies that are competitive to both
Comcast and Time Warner, such as RCN, Grande, Wave
Broadband, Wide Open West, and others.

What the coop does is it works to collectively negotiate a master
programming deal for our members because otherwise if you have
companies of 1,500 median size, it is very, very difficult as one
small company to go out and negotiate major programming agree-
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ments with Viacom, Disney, Comcast, NBCUniversal, Fox, and oth-
erwise. So the NCTC provides that benefit to smaller companies in
the acquisition of programming, and that is basically the operation
of the NCTC.

Mr. SMITH OF MisSOURI. And how it will be impacted from the
merger?

Mr. PoLKA. How it will be impacted is as a result of the size of
Comcast/Time Warner after the merger. When we talk about com-
bining distribution assets of both Comcast Cable and Time Warner
Cable, they will be a much larger cable company. And as a result
they in their own negotiations with those same programming ven-
dors that I mentioned will have the ability and the leverage in the
marketplace to lower their wholesale costs of programming.

That will impact the cost of programming to NCTC and our 900
smaller member companies that purchase programming through
NCTC in two ways. Number one, as Comcast/Time Warner is able
to lower its wholesale price, the disparity between what Comecast/
Time Warner pays and what our members pay will be greater.
There is also the possibility and the likelihood that as a result of
this transaction, other programming providers may be asking for
higher prices to offset lower prices paid by Comcast/Time Warner.

Mr. SMITH OF MISSOURI. Thank you, sir. I see my time has ex-
pired. Thank you, Mr. Chairman.

Mr. BAcHUS. Thank you. Thank you, Mr. Smith. At this time,
Mr. Jeffries is recognized for 5 minutes.

Mr. JEFFRIES. Thank you, Mr. Chair, and thank you for pro-
viding this opportunity for a second round of questioning. And
thank you certainly to the witnesses for your patience, your
thoughtful testimony, and your indulgence.

I wanted to just explore some thoughts connected to the testi-
mony provided by Mr. Hemphill. I believe that in your testimony
you stated that the combined Comcast is not such a must-have that
it gains a competitive advantage with programmers. Is that an ac-
curate representation of what you testified to?

Mr. HEMPHILL. It is that.

VOICE. Turn your microphone on, please.

Mr. HEMPHILL. Nearly so. It is that the combined entity will not
be such a must-have that it would generate the kind of bargaining
power that would break a programmer’s scale, and thereby give
rise to concerns about losses on that side.

Mr. JEFFRIES. So Comcast now has, I believe, 22 million sub-
scribers, correct? And I gather——

Mr. COHEN. That is correct.

Mr. JEFFRIES. Thank you, Mr. Cohen. And Time Warner has
about 11 million subscribers, is that correct?

Mr. MARrcus. Correct.

Mr. JEFFRIES. And then if this transaction were to be approved,
I believe because of the sell-off, there would be approximately 30
million subscribers with the combined entity?

Mr. COHEN. Actually it will be 29 million given the divestiture
announcement that we made last week.

Mr. JEFFRIES. Okay, thank you. So I think one of the things that
I am trying to work through and perhaps other Members of the
Committee are trying to figure out is, what is the appropriate legal
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landscape through which we can interpret what an appropriate or
an inappropriate market concentration may be. And as Mr. Cohen
appropriately pointed out, you have got two D.C. Circuit Court
opinions indicating that the 30 percent number was perhaps an ar-
bitrary number, and that there was no reason for us to believe that
the public interest may be adversely impacted. And then as Mr.
Conyers correctly pointed out, there was a Supreme Court decision
several decades ago, but it is still good law as far as we have been
able to determine, albeit in the banking context, United States v.
Philadelphia National Bank, that stated “A merger resulting in 30
percent of a market trending toward concentration in which four
firms controlled 70 percent of the sale was presumptively illegal
under Section 7 of the Clayton Act.”

Could you provide us with some clarity as to where you think
thillll{gs stand, and perhaps Mr. Cohen can weigh in as well as Mr.
Polka.

Mr. CoHEN. Why do you not go first, Professor?

Mr. HEMPHILL. So I would be happy to react to that. I think
Philadelphia National Bank, the old Supreme Court case, is a use-
ful starting point. This is an opinion written by Dick Posner, my
old boss, when he was a law clerk for Justice Brennan. In the 50
years since, we have learned a lot about how to think about market
power both on the sell side and also as relevant here on the buying
side.

And so, one thing you need to recognize, I believe, is that the
buying side is really different from the selling side. It is not a game
where we are worried about changing the price and thereby chang-
ing the quantity. We are instead thinking about bargaining power,
and the FCC spent a lot of time thinking about bargaining power
in the context of programming markets. And although there is no
hard and fast rule that we can hold onto and say with economic
certainty this is the right answer, we do have from the FCC their
best shot, which, one, the D.C. Circuit has said not merely is arbi-
trary, but was too aggressive, was too conservative, and which
marks the time six or 7 years ago when the market was somewhat
different. I think it is clear that the competition has increased.

Mr. JEFFRIES. Thank you. Let me just let Mr. Polka react quickly
to that.

Mr. HEMPHILL. Sure.

Mr. POLKA. I would say this as it relates to the 30 percent. I, like
Mr. Cohen, am a recovering lawyer, so I cannot speak in detail
about

Mr. JEFFRIES. As are many of us.

Mr. PoLKA. Exactly. Proud to be one. Cannot speak directly to
the antitrust implications specifically, but as I said in my testi-
mony and in my oral comments, this merger is about three dif-
ferent parts. It is not just a horizontal merger. We have program-
ming and programming assets being combined. We have Comcast
programming combining with new distributions. And we have the
impact of what happens when Comcast distribution is combined
with Time Warner cable distribution.

And as I was mentioning to Mr. Smith, there is an impact on the
30 percent approaching that where a company that approaches
that size has enough leverage in the marketplace to be able to af-
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fect its wholesale programming costs that ultimately impact other
direct competitors like RCN, Grande, and others.

Mr. JEFFRIES. Thank you. Mr. Cohen?

Mr. COHEN. So I am going to do quick things in respect of the
time, which, first of all, I think Professor Hemphill made the basic
point. I want to return to something that Mr. Grunes said earlier,
which is it depends on the market. And the advantage we have
with these two D.C. Circuit cases is that they dealt with this pre-
cise market. That is what they were looking at.

And they were also dealing not with the horizontal issues, but
with the vertical issues that Mr. Polka referred to. And in reaction
to their decision, although I fully agree with what Professor Hemp-
hill said, I want to quote what Professor Christopher Yoo from the
University of Pennsylvania has observed about those decisions,
which is that “They represent a potentially insuperable obstacle to
claims that allowing the transaction to proceed would adversely af-
fect this market.” “Potentially insuperable obstacle.”

So I am very comfortable, and we are going to be under 30 per-
cent by the way, not 30 percent, not over 30 percent. I think the
express concerns of the sky is falling and the world is going to end
as we know it are simply not supportable under the law.

The second things I just want to say quickly because I know folks
were in and out. Mr. Polka continues to say that we are going to
be able to extract lower programming costs. I wish we would. By
the way, that would result in lower prices for consumers, which a
lot of people are interested in. But that if we do that, competitors
of ours are going to have to pay higher programming prices.

I covered this earlier. Professor Hemphill covered this earlier. It
is an attractive comment. It just does not have any support in anti-
trusl‘i law or antitrust economics. That is not the way the markets
work.

Mr. JEFFRIES. Thank you. I yield back.

Mr. BAcHUS. Thank you. We are going to wrap this hearing up
with Mr. Collins and me because we want to try to get out of here
at 1:30. It may be two or 3 minutes past that. Mr. Collins?

Mr. CoLLINS. Thank you, Mr. Chairman. One of the best things
about these hearings and especially ones like this, and some of the
best results of the some of these hearings is actually having ex-
perts or ones who put themselves out as experts in certain areas.
Being able to share not only with our questions that we have, but
I like to put you basically, and I have to run for office and I have
to do debates, so guess what? We are going to debate.

Mr. GRUNES AND MR. Hemphill, you are not off the hook. Mr.
Grunes, would you please succinctly state or list specifically anti-
trust theory under why this merger may violate antitrust law? Mr.
Hemphill, I would highly recommend you write these down because
I am going to ask you to rebut them. [Laughter.]

Input foreclosure, customer foreclosure, and bargaining theory.

Mr. CoOLLINS. That is a little more succinct than I like, but we
will go on from there. [Laughter.]

So I may come back to you if he needs that.

Mr. HEMPHILL. Right. So the more succinct from him, the harder
for me I think.

Mr. CoLLINS. You are learning quickly. [Laughter.]
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Mr. HEMPHILL. With respect to the buyer power theory—that
was one of your three, right? These are the three from the testi-
mony, right?

Mr. COLLINS. Right.

Mr. HEMPHILL. Right. With respect to buyer power, I think that
is wrong for the reasons we talked about before. The testimony
itself—this is page 13—relies as its essential example on a quantity
increase premised on a decrease in price. Unless you are in a mar-
ket where you have a strategy of decreasing quantity in order to
drop the price, this part does not hold. You know, there still might
be a bargaining theory, but that is not an antitrust theory nec-
essarily. You are going to need to do some more work to get there,
and I do not hear that in the testimony itself, but we have already
talked about that, I think, to some degree.

With respect to input foreclosure, you know, ultimately this is a
comment within the testimony I think on regional sports networks
in the main. I have not made a close focus of the, I believe, four
different narrow localities in which that particular form of input
foreclosure takes place. I think there are some general economic
reasons for skepticism. But in any event, I think there as a com-
ment before about something not being a headline issue. I think
that is not a headline issue.

Finally, and I think most importantly, when we think about the
antitrust issues, since there is not head-to-head competition, there
is still a question of foreclosure. And we have spent a lot of time
trying to think about the incentives and consequences of fore-
closure incentives. The fact that the broadband is a profitable and
increasing business reduces, though not to zero, it reduces the in-
centive to engage in foreclosure. And then you need to think
through the very large number of different stories that an economic
theorist can devise to tell a foreclosure story. You know, I get at
a few of these in my testimony. Other folks have done exhaustive
looks at that.

I think the most important one that we have been talking about
has been with respect to Comcast/Netflix, roughly speaking. The
fact that they did a deal both illustrates the workings of the mar-
ket and tends to undermine the worry that this would be an instru-
ment of foreclosure.

Mr. CoLLINS. Thank you. Mr. Grunes, any rebuttal? Mr. Grunes?

Mr. GRUNES. I will submit something, if I may.

Mr. CoLLINS. Well, I am going to ask the question. Submit in
oral at this point, if you would. And I am not trying—— [Laugh-
ter.]

And I am not trying to be hard, but it is just very difficult be-
cause Members may or may not be able to see written response.
They may be watching in their office right now, so even if it is
brief. And if not, if you choose not to, I will not:

Mr. GRUNES. Okay. So just briefly to go back to the Netflix exam-
ple, the argument there is, and Comcast has made the argument,
the market is working because Netflix paid for interconnection.
Netflix’s response was we were getting so degraded on Comcast,
and they have a nice visual on what was happening to the quality
of their service, it was going down lower than HD, lower than
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DVD, down to the VHS level, that they felt they had to do some-
thing about that.

And as a Netflix subscriber, I can tell you I would drop Netflix
in a case like that before I would switch my Internet provider, and
Netflix obviously understands that, okay? The fact that they paid
and that their CEO then said Comcast is extracting a toll or a tax
on us, we can afford it, others behind us cannot, I think tells a le-
gitimate antitrust theory.

Professor Hemphill and I may disagree on this, but I think it is
very much a similar theory to the Microsoft theory that the Dod
litigated. The difference here, because this is a merger, is that
under Section 7 we are under an incipiency standard. You do not
wait until they are monopolist. If this merger looks like it may be
anti-competitive, you nip it in the bud.

Mr. CoLLINS. Well, I do appreciate both of you. Thank you for
your answers. I think it provides some insight that you do not nor-
mally get on direct questions, and I do appreciate it. Mr. Chair-
man, I yield back.

Mr. BAcHUS. Thank you. Mr. Grunes, you are a Netflix sub-
scriber. Do you watch House of Cards? [Laughter.]

Mr. CoLLINS. Mr. Chairman, are you going to imply something
there? Do not go to the metro. [Laughter.]

Some of the audience——

Mr. GRUNES. Under advice of counsel, I will not answer the ques-
tion. [Laughter.]

Mr. BacHUS. We are waiting on Frank Underwood to get here,
but I do not know. Two questions, and this will be the last two
questions of the hearing. And I will ask Mr. Marcus or Mr. Cohen.

Mr. MaRrcus. I was starting to feel neglected

Mr. BACHUS. There have been allegations that Comcast may ex-
clude competitors from advertising interconnects that it operates.
And after the merger, some commentators assert that Comcast will
control approximately 82 percent of the top 50 urban advertising
areas in the country. Can you provide assurances that Comcast will
not exclude competitors or advertising firms from the advertising
interconnects that Comcast operates? And I think Mr. Issa also ex-
pressed some concern about that.

Mr. MARcus. Clearly your question.

Mr. CoHEN. Thank you. So, Mr. Chairman, let me answer the
question.

Mr. BAacHUS. Well, that is just fine and probably better because
Mr. Marcus——

Mr. MaArcus. I would be happy to give the assurance, but I
am——

Mr. COHEN. It sort of goes to our conduct.

Mr. BACHUS. Yes.

Mr. COHEN. It also gives me an opportunity I think to correct the
record on some of the things that have been said with respect to
advertising. So I do not think it is relevant what the percentage
of control of interconnects are that Comcast would have or of NCC,
which is our national advertising cooperative. You usually have to
start with the intensely competitive nature of the advertising mar-
ket, so that advertising market is a $72 billion market, of which
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cable in the aggregate has about $5 billion. So we are about 7 per-
cent of the advertising market.

So even assuming that we are going to control 82 percent of the
cable advertising market, which I do not think is accurate by the
way, but we will be controlling 82 percent of 7 percent of the mar-
ket. And I do not think that present serious or cognizable antitrust
risks or harms. Advertisers have massive other opportunities to be
able to reach their eyeballs what they need. We are in the business
of selling advertising. We are not in the business of excluding busi-
nesses who want to buy advertising from us.

And it also gives me an opportunity just to add two sentences on
something in my oral testimony because the original question
around this was a small business question, which is one of the
huge pro-competitive impacts of this transaction is to make our
combined company a much more effective business competitor in
small- and medium-sized business sector. So we are going to bring
big benefits to those businesses, and we are not going to take away
any advertising opportunities that they have today.

Mr. BACHUS. So your short answer is that you are not going to
exclude competitors or advertising——

Mr. CoHEN. Correct.

Mr. BACHUS [continuing]. From the interconnects.

Mr. CoHEN. Correct.

Mr. BacHus. Okay. All right. You were considering whether to
add an independent programmer to Comcast Network. Does
Comcast consider whether the independent programming content
would compete with Comecast-owned content? I know there was
some mention that it was Rural Network, that you own 8 percent
of them. You said that fact does not weigh in.

But how can you ensure that that is not a consideration? I mean,
it just seems like it has to be in your pecuniary interests as some-
thing you have an ownership in.

Mr. CoHEN. So I was going to say before you added that last
comment, in view of the lateness of the hour, I am finally going to
be able to give a succinct answer and say we do not, which is the
answer to the initial question. We do not consider whether a new
programmer is competitive with an existing piece of NBCUniversal
programming. The way that is enforced is through the program
carriage rules of the Federal Communications Commission, which
legally prohibit us from discriminating against unaffiliated content
because of affiliated content that we have.

And in response to your last question, I mean, how is it possible
to separate that, the reason we can separate it is because you can-
not assume that any particular subject matter that a channel leads
into is only a matter of further dividing the pie. So let us take
news as an example. If you have 100 people who watch news today,
and we carry 10 news channels, and one of them is owned by us,
and it is getting, let us say, 10 viewers of those 100, if we were
to add another news channel, it does not mean that only 100 people
are still going to be watching news. Our goal is when we add chan-
nels that more people want to watch. And so now, maybe we have
110 people watching news, and we are not losing any viewers from
the news channel that we own or from any other news channel that
we have on the network.



187

So we are trying to make our programming more attractive, more
compelling, get more customers. It is not a zero sum game that if
we put this network on that is sort of in the same genre as the net-
work we have, we are going to lose customers.

Mr. BAcHUS. Thank you. Would any of you gentlemen, Mr.
Schaeffer, and Mr. Grunes, or Doctor, would you all like to re-
spond? Any counter points on that?

[No response.]

Mr. BacHuS. Okay. All right. That is a good place to stop. Mr.
Gottsch?

Mr. GorTscH. I would like to add one thing. Congressman Smith
was asking about the ratings, and in the extended statement that
we made, we have the ratings for all 288 Comcast channels as part
of that record for the May period.

Mr. BAcHUS. And Mr. Cohen did mention that some of those de-
cisions are reconsidered, I do not know.

Mr. GorTscH. We hope so. I mean, I came to Washington, D.C.
here very concerned about Comcast’s attitude toward rural America
and independents, and I am even more concerned now.

Mr. BAcHUS. I think that we are all problem solvers. We would
not have gotten as far as we did. So I appreciate this hearing. This
concludes today’s hearing. I thank all our witnesses for attending
and for your patience. It was cooler at the end of the hearing than
at the beginning, which is unusual.

Without objection, all Members will have 5 legislative days to
submit additional written questions for the witnesses or additional
materials for the record, and that includes Ms. Jackson Lee, who
was going to introduce something. But any Member that wants to
submit anything for the record, and if the panelists wish to submit
additional information for the record.

Thank you. This hearing is adjourned.

[Whereupon, at 1:37 p.m., the Subcommittee was adjourned.]
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Material submitted by the Honorable John Conyers, Jr., a Representative
in Congress from the State of Michigan, and Ranking Member, Com-
mittee on the Judiciary

Anant Raut

1208 N. Danville St.
Arlington, VA 22201
May 19, 2014

Hon. Spencer Bachus, Chairman

Hon. Hank Johnson, Jr., Ranking Member

Judiciary Committee of the U.S. House of Representatives
Subcommittee on Regulatory Reform, Commercial and Antitrust Law
2138 Rayburn House Office Building

Washington, D.C. 20515

Re:  Submission for the record on “Competition in the Video and Broadband
Markets: the Proposed Merger of Comcast and Time Wamer Cable”

Dear Chairman Bachus and Ranking Member Johnson:

My name is Anant Raut, and I have over 12 years of experience as a practicing antitrust
attorney, having served previously as an attorney the Federal Trade Commission, in
private practice, as Counsel to the antitrust subcommittee of the House Judiciary
Committee (1 10" and 111" Congresses), and as counsel to various public interest groups.
[ am a Vice Chair of the ABA’s Section on Antitrust Law, and a member of the Board of
Advisors to the American Antitrust Institute as well as Loyola University’s (Chicago)
Institute for Consumer Antitrust Studies. I submit this letter today solely in my
individual capacity, and not on behalf of any institution, nor am I being remunerated in
any way for this submission.

Two weeks ago, I had the pleasure of attending your subcommittee’s hearing on the
Comcast-Time Warner Cable merger as a guest of one of your witnesses, Allen Grunes.
The hearing was terrific — your staff did a tremendous job ensuring that it was well-
balanced, and delved into all of the issues that this merger raises. But there is one
argument that has been made repeatedly by proponents of the mergers, and left largely
unchallenged, that I would like to take two minutes to disabuse you of: the false
argument that customers can easily switch to other cable carriers.

Monopsony power, argue critics of the merger, is a serious problem with this merger, as
the combined Comcast-Time Warner Cable will have considerably more leverage to
drive harder bargains with broadcast and cable channels (channels that compete for ad
dollars with NBCUniversal, wholly-owned by Comcast). Not a problem, respond
supporters of the merger. If Comcast-TWC dropped a popular network, those viewers
would switch to a rival that carried the network. The market acts as its own check and
balance.
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Hon. Spencer Bachus
Hon. Hank Johnson, Jr.
May 19, 2014

Page 2

For the sake of argument, let’s go ahead and suppose that we’re talking about markets
where consumers have the luxury of multiple cable operators of comparable quality and
price (ignoring for the moment a 2011 FCC survey' that found that 61.5% of customers
only have one main choice of provider). Even in competitive markets, it is generally not
financially feasible for customers to switch cable operators mid-contract.

Typical cable contracts run for 1-2 years. They come with a steep fee if the customer
elects to discontinue service before the term of the contract is up. So, right off the bat, if
a Comcast customer really liked Nickelodeon, and suddenly lost Nickelodeon, the
question is not whether that customer could find another cable operator that carries
Nickelodeon; the question is whether Nickelodeon is worth the additional $250 it would
cost to watch Nickelodeon again. For all but the highest-earning families, that answer is
no.

Next, consider the fact that most cable providers try to offer their customers “triple play”
packages, bundling cable, Internet, and phone service (triple play revenues are expected
to account for 70% of the subscription revenue of telephone and cable operators by the
year 2018%). So in many cases, it’s not just a question of finding a competing cable
operator that offers the dropped channel, but also the aggravation of replacing phone and
Internet service (if the customer cancels the entire package), or piecing together services
from multiple providers (without the benefit of bundled pricing). While still paying the
$250 breakup fee.

Customers lucky enough to be nearing the end of their contract when a favorite channel
gets dropped have the luxury of shopping around. But in all other circumstances, it is
unrealistic to pretend that the average customer is so price-insensitive that s/he can
hopscotch around among cable operators.

Now, it is fair to counter that the “lock-in" effect existed before this merger. But this
only furthers my point — while the bargaining power increases on the side of a merged
Comcast-Time Warner Cable, absolutely nothing else changes on the side of the content
companies to act as a counterbalance.

In other markets, the ability to switch among competitors is frictionless (e.g., search
engines, where using a competing search engine is simply a matter of typing a new URL
into one’s browser). But any economic argument that doesn’t acknowledge the switching
costs in choosing a cable operator is simply not grounded in reality.

! Jonnelle Marte, “Ten Things Cable-TV Companies Won’t Say,” WALL STRERT JOURNAL (Dec. 2, 2012).
““Iriple-Play Revenues to Reach $144 Billion,” www. fiercetelecom.com (Nov. 26, 2013).
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Very truly yours,
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Anant Raut

Cc: Hon. Bob Goodlatte, Chairman, Judiciary Committee
Hon. John Conyers, Jr., Ranking Member, Judiciary Committee
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television business.”" Allowing Comeast to extend its control over an additional 8 million
subscribers increases its ability to harm competition, and Comecast’s record of violating merger
conditions reveals the inadequacy of conditions as a proteetive measure or compromisc. The only
appropriate response to this merger is denial rather than a panoply of conditions that we can onty
hope will amcliorate the harms.

The proposed merger is unprecedented in size and scope. Comcast, the largest MVPD and
Internet service provider (1SP), also owns two broadcast networks, local broadcast stations, many
of the most watched cable networks and television and film production entities. Time Warner
Cable is the fourth largest MVPLD and 1SP. While Comecast and Time Warner Cable do not
currently compete head to head for consumers, they are two of the largest distributors of content
as multichannel video programming distributors (MVPDs) and Internet service providers (ISPs).
Of key concern to writers is how the combined entity may use its enhanced buyer power and
bottleneck power to harm both traditional television programmers and new online video
providers.

With almost 30% of MVPD subscribers after proposed divestitures, the merged entity’s power as
a buyer of content will be significantly enhanced. Comeast-TWC will be able to use this
increased bargaining power to force television netwarks to agree to below market rates, harming
investment in programming. Comeasl-TWC has already said it expects to save $1.5 billion in
operating efficiencies in the first three years, including savings on programming costs “as more
lavorable rates ared terms in some of Comeast’s programming agreements supersede soms of
TWC’s existing contracts.™

We are concerned about the enhanced buyer power enabled by the merger because affiliate fees
paid by Comeast, Time Wamer Cable and other MVPDs to {elevision networks have helped to
fuel the growth of original dramatic programming across basic cable. At least two dozen cable
networks are now developing and airing original comedies and dramas, providing additional
content choices to consumers. The merger threatens competition in upstream content markets
because, with the ability to blackout programming to vne-third of households, programmers witl
have no choice but to submit to Comcast-TWC demands. As such, Comeast-TWC’s monopsony
power will diminish opportunities for content creators and ultimately result in fewer content
choices for consumers.

While enhanced buyer power is sometimes viewed favorably because it can result in lower prices
to consumers, Comcast Ixecutive Vice President David Cohen has already stated that the
campany is “not promising that custoner bills are going to go down or even increase less
raqgndly.”3 The enhanced buyer power can also harm competing MVPDs because prograinmers
may attempt to raise prices to rivals to make vp for revenue lost from Comecast-TWC.

! Federal Commamications Commission, Memorandumn Opinion and Order, In the Marter of Applications of
Comeast Corporation, General Electric and NBCUniversal, Inc., For Consent to Assign Licenses and Transfer
Confrol of Licensees, MB Docket No. 10-36, released Jannary 20, 2011.

? It the Matier of Applications of Comcast Corp. and Time Warner Cable Inc. for Consent to Transfer Conirol of
Licenses and Authorizations, MB Docket No. 14-57, Declaration of Michael J. Angelakis § 7.

¥ Jon Brodkin, “Comcast: No promise that prices *will go down ot even increase less rapidly’,” Ars technica,
February 13, 2014,
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Comecast-TWC’s control over the broadband Internet market is also a key concern for writers.
Both consumers and content creators are just now beginning to benefit from innovative online
video services. 2013 marked the debut of original television-length programming from outside
the television ecosystem as Netflix and Amazon began offering original drama and comedy
series directly to consumers. Press reports indicate Xbox, Yahoo! and Playstation will be the next
online providers to offer such programming.4 Thesc providers are new buyers of content and are
moving into direct competition with traditional television networks.

These services have emerged outside of the cable bundle only because of the development of the
Internet as a video distribution platform. But a merged Comeast-TWC will control as much as
40% of the broadband Internet market, giving it significant market power over content providers
trying to reach consumers. Comcast has already shown a willingness to use its bottlencck power
to extract tolls from edge providers like Nelflix. Net{lix Vice President Christopher Libertelli
recently wrote in a letter to Senator Franken,

“Comecast is already dominant enough to be able to capture unprecedented fees from
transit providers and services such as Netflix. 'The combined comparny would possess
even more anti-competitive leverage to charge arbitrary interconnection tolls for access to
their customers

Comcast has the incentive to limil the growth of online video providers because they compete
with its cable television offerings and its own NBC Universal content. As demonstrated by its
treatment of Netflix, the company’s size has given it the ability to harm competition by raising
the cost of access. It is evident that the Net Neutrality condition of the Comcast-NBCU merger
cannot sufficiently protect online video providers rom Comecast’s anti-competitive behavior.
Allowing Comcast to increases its control over the broadband Internet market will only
exacerbate this problem.

Contrary to Comeast-TWC claims, competition is not robust. While the companies’ merger
application names a host of companies including Amazon, Apple and Netflix as competitors,
none provide consumers with a truc altcmative to the services offered by Comcast or TWC. Most
consumers only have a choice between a cable operator and two satellite providers for MVPD
service. While AT&T and Verizon have catered the MVPD muarket, they only offer services to
about 40% of the country and Verizon has stopped expanding its service to new markets.%” In
addition, ontine video scrvices arc not substitules for an MYPD service. Services such as Netflix
or Amazon Prime Video are akin te an individual television network like HBO. They offer only
a limited menu of programming that docs not include must-have content such as news or live

* Nellie Andrezava, “XBox Develops Pro Skater Comedy Series,” Deadline Hollywood. December 6, 2013; Marc
Graser, “Microsoft to Launch First Original Shows on Xbox in Early 2014,” Variery, December 13, 2013; Nellie
Andreeva, "Xbox Developing 1990s Music Series Based on Rapper Nas® Life,” Deadline Hollywood, February 11,
2014; Bryan Bishop, “Sonys first original TV series for Playstation will be ‘Powers,” The Verge, March 19, 2014;
Mike Shields, “First Netflix and Amazon. Now Yahoo to Get Into TV Pragramming Game,” The Wall Strect
Journal, April 5, 2014,

* Christopher Liberleli, Vice President, Global Public Policy, Nerflix, Inc., “Letter o Senator Al Franken,™ April
23,2014

¢ SNT. Kagan, “Media Trends,” 2013 Edition, P 212

* Steve Donohue, “Verizon pressurcd to cxpand FiOS in New Jersey,” Flerce Cuble, October 4, 2013,
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sporting events, Perhaps most critically, online video providers also rely on ISPs fike Comeast
and Time Wamer Cable o reach consumers.

Broadband Internet is even less competitive, with almost one in three Americans having only a
single option for Internet service fast enough to stream videos.® While Comcast may point to
Google’s entry into the broadband market as evidence of competition, it is worth noling that even
if Google were to expand inte all of the 34 cities it recently expressed interest in, its fiber
network would only pass a total of about 3.9 million households out of 119 million occupied
U.S. households in 2013.° DSI. Internet service also cannat be considered a reasonable substitute
because the technology is unable to provide the speeds necessary [or video streaming. Similarly,
wireless Internet is also not a suitable alternative because data plans for wireless service make
video streaming cost prohibitive. For instance, an AT&T subscriber would need 10 GB of dataa
month to watch just an hour of HD video a day.'® This costs $6( a month under the Mobile Share
Plan.' The average American watches almost 5 hours of television a day, or 150 hours a month
and would need 45GB of data to substitute all of his or her television consumption with video on
1 wireless network, at a cost of $335 per month. Verizon estimates an hour of HD slrcaming per
day to require 2 30GB plan, costing $185 per month. '

Allowing Comcast and Time Warner Cable to merge may alse foreclose future campetition
between the two cable providers. Satellite provider, Dish, recently reached an agreement to offer
Disney channels in a virtual cable package, delivered over the Internet.!* While cable providers
have historically stayed within their geographic footprint, it is conceivable that as the market
changes, MVPDs could he incentivized to offer services out of their footprint. However,
allowing Comcast and Time Wamer Cable to morge now will eliminate this possibility.

Comecast and Time Warner Cable have offered a host of conditions to make this merger morc -
palatable. But, Comeast has a questionable track record of following merger conditions. The
company has already been fined $800,000 by the FCC for failurc to adequately market is
standalone Internet service, a condition of the Comcast-NBCU merger. We have also witnessed
Comecast fight enforcement of merger conditions. A Comeast-NBCU merger.condition requires
that if Comeast groups any news and/or business channels in a “news neighborhood,” it must
group all independent news and business news channels in that neighborhood.”* Comeast failed

# FCC, Industry Analysis and Technology Division, Wireline Competition Bureau, fnternet Access Services: Status
as of December 31, 2012, December 2013, p 9.

® Karnran Asaf, “Google targeting over 3 million houselrolds with its planned fiber expuansion,” SNL Kugeon, March
4, 2014,

'Y AT&T, Data Caleulator, http:/www.att comati/datacalcutatnr/index. htmEfhid=mDn3ZnVdLNo, Accessed May
5,2014.

'WAT&T, AT& 1 Mobile Share for Data-Devices Only, htlps://www att.convshop/wireless/data-

plans.html#fbid=1 j0aMeai_uPtab2, Accessed May 5, 2014,

2 yerizor Wireless, Data Calculator,

hetp:iwww. verizonwireless.com/b2¢/splash/dataSharcCaleulator jsp?popup=true, Accessed May 5, 2014.

2 Yerizon Wireless, The MORE Everything Plan, http:/Awww.verizonwireless. vomn woms/consumer/shop/shop-data-
plans/more-everything-plan.html?s tnt=53694:2:0, Access May 3, 2014.

“Todd Spangler, “Disney Deal Gives Tish the Rights far a Virtual-MSO Foray,” Variety, March 12, 2014,

3 Federal Communications Cammission, Memorandum Opinion and Order, i the Matter of Applications of
Comeast Corporation, General Electric Company, and NBEC Universal, Ine. for Consent to Assign Licenses and
Transfer Control of Licenses, MB Docket No. 10-56, at Appendix A, Conditions, § TII.2. Released January 24, 2011.
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to place Bloomberg TV, an unaffiliated business news channel, in a news neighbarhood, thereby
discriminating against the unaffiliated network in favor of its affiliate news networks such as
CNBC." It took more than two years for the FCC to issue a decision ordering Comcast to
rclocate Bloomberg TV 1o a news neighborhood.'” And the FCC has not yet responded (o the
complaint, raised by WGAW and Public Knowledge, that Comecast has violated its much-touted
condition of commitment to Net Neutrality by exempting its onlinc vidco service, Xfinity
Streampix, from its own data caps when watched on an Xbox.™®

Comcast’s behavior clearly demonstrates that the company will treat its own content
preferentially, disadvantage competitors and fight enforeement. Qur antitrust laws exist to
promote free and fair competition in the marketplace. It is undeniable that this merger will harm
competition in upstream content markets and disadvantage competing MVIPDs even though
Comcast and TWC do not compete directly for the same customers. We urge you to convey
these concerns to the FCC and the Department of Justice.

Sincerely,

™, -
Rl | oo
David J. Young
Executive Director

' FC.C: Public Notice VA 11-1077, released June 20, 2011.

' Memorandum Opinion and Order, In the Mutler of Bloomberg L.P. v. Comcast Cable Conununications, LE.C.,
MEB Dacket No. 11-104, § 40. Released Seplember 26, 2013,

'® Letter, filed by Writers Guild of America, West Tnc., 8/13/12, Re: Applications of Comeast Corporation, General
Flectric Company and NBCUniversal Inc. for Consent to Aszign Licenses and Transfer Control of Licenses, MB
Duocket No. 10-56.
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Response to Questions for the Record from David L. Cohen,
Executive Vice President, Comcast Corporation
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unaffiliated with the company. Tn total, Comcast carries over 160 independent networks,
including many small, diverse, and international ones.! And recent program carriage
rulings make clear that Comcast does not discriminate, and has not discriminated, against
programmers on the basis of affiliation.

As L stated during the hearing, we often consider new programming that is of the same or
similar genre as content already offered by networks that Comcast carries, spanning
minority-themed programming, sports, news, political shows, general entertainment, etc.
When deciding which channels to add to our cable lineup, or when making other carriage
and distribution decisions for existing channels, we consider a wide mix of business
factors (described in more detail in my response to Question 7). In each case, the bottom
line is whether adding the new programming would make our lineup more attractive and
more compelling — and thus help us to retain and even add viewers; we also weigh
bandwidth constraints and other opportunity costs.

These are reasonable business considerations based on what we believe is best for our
customers, and apply regardless of whether the content is affiliated with Comcast. They
reflect the normal function of the marketplace and are entirely permissible under the
FCC’s rules. Moreover, in today’s intensely competitive marketplace, Comecast has to
offer the programming subscribers want and value, regardless of who produces it, or we
will lose customers.

There is no reasonable basis to assume that the proposed transaction with Time Warner
Cable (“TWC”) would change our practices in this area. Comcast will acquire only very
modest programming assets from TWC,? and the transaction will not change the
concentration of national or local network programming owned by Comcast. There is no
overlap between local programming networks owned and operated by Comcast and
TWC, and Comcast already has an attributable interest in the two national networks in
which TWC also has an attributable interest (namely, MLB Network and iN DEMAND).
Comcast’s recent sale of its interest in 17 A&E television networks to non-MVPDs has
further reduced Comecast’s ownership interests in national programming networks.’
Consequently, the combined company’s share of the national programming network
segment will be less than 12 percent by revenue — far too low to raise any legitimate anti-
competitive concerns. In addition, the FCC’s well-established program carriage rules, as

! References to “independent™ networks and programmers throughout these responses are based on the

FCC’s definition in the independent launch condition of the NBC Universal Order (i.e., networks that are not owned
by Comcast and not affiliated with cither Comcast or a lop 13 programming neiwork owner, as measured by annual
TEVenues).

2 Specilically, one major league professional-sports English-language RSN, a handful of Spanish-language
RSNs and local channels; various local news, sporls, and life-style channels; and interests in (wo national cable
nctworks, in which Comcast alrcady has part ownership.

3 See Awmmial Assessment of the Status of Competition in the Market for the Delivery of Video Programming,
Fifleenth Reporl, 28 FCC Red. 10496, 939 (2013).

)
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well as the prohibitions against discrimination in the NBC Universal Order, will continue
to apply post-transaction.

3. What is the Internet Essentials program and are any other cable providers offering
this type of program?

Response: Comcast created the Infernel Essentials program to meet the needs of a
specific population — low-income families with school-age children who are not currently
connected to broadband Internet at home. This is the population with the greatest need
for Internet connectivity for educational purposes. Infernef Lssentialy provides low-
income households (those with a child living in them who is eligible to participate in the
National School Lunch Program) with broadband service for $9.95 a month, along with
the option to purchase an Internet-ready computer for under $150, and multiple options
for accessing free digital literacy training in print, online, and in person.”

Comcast is fully committed to helping close the “digital divide” and has done more to do
so and to encourage broadband adoption by low-income families than any other entity in
the nation, private or governmental. Since Comcast launched Infernet Essentials during
the 2011 back-to-school season, more than 300,000 low-income families, or more than
1.2 million Americans, have been connected to the power of the Internet at home, most of
them for the first time. We have also sold more than 23,000 low-cost, subsidized
computers to program families.

Comcast’s voluntary broadband adoption commitment under the NBCUniversal Order
expires this summer, when the program completes three full years. But Comcast’s
commitment to this cause is stronger than ever. That is why Comcast announced in
March 2014 that it will extend Internet Essentials indefinitely”

When this transaction is approved, Infernet Essentials will become available in all the
communities in the retained TWC markets — including major new metropolitan areas
such as Los Angeles, New York, and Dallas/Fort Worth, which collectively have over
500,000 eligible students from 250,000 families. This will significantly extend the
program’s reach.”

Helping low-income families successfully cross the digital divide requires ongoing
outreach efforts. Twice annually, Comcast shares enrollment data by school district with

4 See Getting Stavted with the Internel, Tnlernel Essentials, hilp://learning inlcrnelcssentials.com/

lour/getting-starled-internet (lasl visited June 24, 2014).
: See Press Release, Comeast Corp., Comeast Exlends National Broadband Adoption Program for Low-
Tncome Families (Mar. 4, 2014), hilp:/corporale.comcasl.com/news-information/news-feed/internel-essentials-2014.

6 Because Comcast will not control the cable systems in the markets being divested, we will no longer be

ablc to support Internet Iissentials in those communitics, although SpinCo and/or Charter could choosc to continuc
an equivalent program.

23
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the districts themselves, as well as a host of community partners, in order to regularly
reevaluate and refocus our outreach efforts and to increase enrollment. Some of our
efforts within local communities to date have included:

o Distributing over 33 million brochures (available in 14 different languages,
including Spanish) to school districts and community partners.

e Broadcasting more than 3.6 million public service announcements, with a
combined value of nearly $48 million, in English and Spanish.

o Forging more than 8,000 partnerships with community-based organizations,
government agencies, and elected officials at all levels of government.

o Offering fnternet Lssentials in more than 30,000 schools and 4,000 school
districts in 39 states and the District of Columbia to spread the word and help
bring more families online.

e Partnering with schools to notify families of /nternet lissentials via online
parent portals and with the distribution of students’ report cards.

e Tielding 1.9 million phone calls to the Internet Essentials call center in
English and Spanish.

e Creating an online application tool on both the English and Spanish-language
Internet Essentials websites to make it easier and faster for families to apply.
Over 24 percent of the total applications placed through the website were in
Spanish.’

e Conducting on-site registration during Internet Lssentials events all over the
country.

e Updating the “transfer of service” process for Infermet Lissentials customers,
which now allows customers to move their accounts to a new home address
in a Comeast service area without having to reapply for the program.*

In addition, Comcast recently made grants totaling more than $1 million to 15
communities to create “/nternel Fssentials Learning Zones.” The grants are part of
Comcast’s multi-faceted Gold Medal Recognition Program for communities that have
done the most to help close the digital divide.” These Internet Essenticls Learning Zones

Our Spanish /niernes Fssentials websile address is: hilp:/www.inlernelbasico.com/

8 See, e.g., Press Release, Comcast Corp., Comeast Extends National Broadband Adoption Program for Low-

Income Familics (Mar. 4, 2014), http:/corporate.comcast. com/news-information/news-feed/internet-cssentials-2014.

9

The 15 Gold Medal recognized communities that will create fnrernet Essentials Learning Zones include:
Adams County, Aurora, and Denver, Colorado; Allanta, Georgia; Chicago and Ciccro-Berwyn, Tllinois; Collicr,
4.



271

will bring together the non-profit community, schools, and Comcast to create a
continuum of connectivity during the day, after school, and at home. As part of these
efforts, Comcast offered an opportunity for all eligible families in these communities to
receive free Infernei Essentials service for six months if they registered with the program
during a three-week period in March."” More than 4,300 new low-income families have
been connected to the Internet under this promotional offer.

Our constant goal is to increase participation in the program for the families and children
itis designed to serve."

Other cable operators recognize how connectivity can empower, educate and open new
opportunities. For example, TWC has offered a Starter Internet program targeted to
schools in several areas in its footprint, which provided eligible families a basic tier of
broadband service for two years for $10 per month."? Ultimately, 486 schools
participated in the pilot program, which ended in January 2013. TWC also has been
actively engaged in a variety of other broadband adoption and digital literacy efforts
through partnerships with non-profit and community organizations. In partnership with
the nation’s largest civil rights organizations, TWC carried $1 million worth of PSAs in
key markets throughout 2012-2013 to promote the importance of broadband. The PSAs
were carried in English, Spanish, and five other languages and were prepared by the
Broadband Oppeortunity Coalition (“BBOC”). BBOC’s members include: National
Urban League, NAACP, National Council of La Raza, Asian American Justice Center,
and LULAC. TWC has also partnered with the McCain Intemet Empowerment Project, a
non-profit initiative that brings broadband service and computer accessibility to senior
citizens. TWC has provided computers and broadband connectivity at the Wilson Senior
Center and eight other assisted-living facilities in the area to expand digital literacy
among senior citizens. Similarly, other cable providers, such as Cox Communications,
have partnered with Connect2Compete to offer low-cost Internet service and affordable
computers. But no other cable company or telco has developed and aggressively
marketed as comprehensive a program as Internel Essentials.

4, In your written testimony there is a discussion of Comcast’s record of compliance
with the NBC Order. Has Comecast been investigated or fined by either the FCC or

Miami, and Palm Beach, Florida; Elk Grove and Fresno, California; Pasadena, Texas; Scattle and Tacoma,
Washinglon; and St. Paul. Minnesota.

10 Id.
u In March 2014, Comcast received the T. Howard Foundation’s Innovative Program Award honoring the
success of /niernet Fssentials in helping close the digilal divide (or Jow income families with children

2 See Mike Robuck, Time Warner Boots Up Wi-1i Hotspots, Starter Internet Tier in K.C., CED, Nov. 30,

2012, available at http./Awww cedmagazine.com/ncws/2012/1 1 /time-warncr-boots-up-wi-fi-hotspots-starter-
internet-lier-in-ke.
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DOJ under the NBC Order? If so, how many times and what is the total
approximate amount of any fines?

Response: As noted in the Joint Written Statement, the conditions in the NBCUniversal
Order cover 15 separate substantive and multi-faceted areas, amounting to a total of more
than 150 separate specific requirements. Out of these, the FCC has only initiated one
investigation. In 2012, the FCC investigated Comcast’s compliance with the standalone
broadband condition, including issues concerning rate cards reflecting the new tier and
the clarity of language used on Comcast’s website for the first few weeks after the new
tier was implemented. Comcast had made a good faith effort to comply with the
condition as it understood the requirement, but the FCC questioned whether the service
should have been rolled out in a different way. Comcast promptly resolved the FCC’s
concern, and there was no finding of a violation. To avoid litigation and other costs to
defend its view of what the condition required, Comecast agreed pay $800,000 and to
extend the commitment to offer the standalone service at a specific price point for one
extra year to make sure its customers received the full benefit of it.

Separately, a dispute arose between Comcast and Bloomberg TV over how to interpret
the language of the “neighborhooding” condition. Both parties asked the FCC to clarify
the requirement. Once the FCC did so, Comcast complied with it. Comcast remains
Bloomberg TV’s largest distributor, and the parties have a strong business relationship.

The FCC’s Media Bureau also considered relevant contract provisions in certain
NBCUniversal license agreements, as part of its review of a benchmark arbitration under
the NBCUniversal Order. The Media Bureau agreed with NBCUniversal that each of
these agreements precluded the licensing of certain content to an online video distributor
(“OVD”) for ad-supported exhibition.

With respect to spot cable advertising, Comcast explained that neither its
percentage of control of the Interconnects or of NCC Media, the national
advertising cooperative, is relevant to the proposed transaction. Comcast compared
the size of the macro television advertising market ($72 billion), which includes
broadcast television advertising, with the spot cable advertising segment (about $5
billion), described the macro television advertising market as “intensely
competitive,” and concluded that spot cable advertising is “only seven percent” of
the macro advertising market. Therefore, Comcast testified that the proposed
transaction presents no “serious or cognizable antitrnst risks or harms” to the spot
cable advertising market. Comcast also testified that, given the size of the macro
television advertising market, advertisers have “massive other opportunities to be
able to reach their eyeballs that they need to do.”

In contrast, Comcast’s April 8, 2014 FCC Public Interest Statement at page 155

concludes that spot cable advertising is its own unigne market. There, Comcast

explains that it agrees with the FCC and DOJ, which “have found that local spot
advertising on a cable system is not a close substitute for advertising on a local

.6
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broadcast station ... |and that| the degree of substitutability is constrained by the
limited supply of cable spot advertising space in comparison to local broadcast
advertising space.” (Emphasis added.)

Does Comcast agree with the FCC and DOJ that the spot cable advertising market
is a distinct product market, as Comcast states in its FCC Public Interest
Statement? Or, does Comcast now disagree with the FCC and DOJ and, consistent
with its oral testimony, assert that the macro television advertising market is the
relevant market for antitrust analysis in the proposed transaction? 1If so, explain the
reason for Comcast’s change in position.

Response: As noted in the Public Interest Statement, the DOJ and FCC have previously
concluded that cable advertising is not part of the relevant market for local broadcast
advertising for at least a significant number of advertisers. See Complaint ] 14-16,
United States v. Gannett Co., Inc., No. 1:13-cv-01984 (D.D.C. 2013); NBCUniversal
Order Y 152-34; see also Complaint § 10, United States v. Raycom Media Inc., No.
1:08-cv-01510 (2008). Viewed from this perspective, the proposed transaction combines
no competitive advertising assets, and so raises no conceivable antitrust concerns. TWC
owns no local broadcast stations that could compete with NBCUniversal’s local
broadcast stations. And Comcast and Time Warner Cable’s cable businesses do not
compete in the sale of advertising.

Comcast does not believe that the DOJ and FCC need to reexamine this conclusion in the
context of the TWC transaction. Nevertheless, if the DOJ or FCC do so, they should
recognize that the advertising marketplace is much broader than just cable and broadcast,
encompassing numerous competitors, such as radio, online and others. Local advertisers
can choose from all of these alternative media to reach their target audience. It would
certainly make no sense to define a market consisting solely of local cable advertising
and local broadcast advertising.

6. Comcast testified that the company does not and will not control 82 percent of the
cable advertising market.

Response: To clarify, during the hearing, I questioned the accuracy of the assumption
that Comcast would control 82 percent of the local cable advertising market post-
transaction. Talso observed that, even assuming the estimate were correct, Comcast’s
post-transaction share would be 82 percent of a market segment (i.e., local cable
advertising) that itself represents only seven percent of the overall local advertising
market. This is far too small a share to present any antitrust concerns.

In addition, from an economic standpoint, it is not particularly meaningful to discuss
national market share of local markets, as some of the questions below posit. Consider a

1 See House Transcript 160:3765-3769 (“So even asswining that we are going to control 82 percent of the

cable advertising market, which [ do not think is accurate, by the way, but we will be controlling 82 percent of 7
percent of the markel. And Tdo nol think that present serious or cognizable anlitrust risks or harms.”).

7.
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simple example: If an advertiser (such as a local car dealership) wants to purchase
advertising time in Boston to reach potential consumers in Boston, this advertiser would
not view advertising in Los Angeles as a competitive substitute. Thus, combining
advertising inventory in Boston and Los Angeles (through a merger or otherwise) can
have no competitive effect on the Boston car dealership, because that car dealership never
was interested in purchasing advertising in Los Angeles in the first place.

Please clarify the percent that:

*Comcast ad sales (including NBC, NBC O&Os, Telemundo, NBC Cable
networks, Comcast Spotlight, Comcast Spotlight representation deals, Time
Warner Cable, Time Warner representation deals) will hold on the overall
$72 billion television advertising market?

Response: The $72 billion figure cited in my testimony represents the local advertising
market as a whole,"* which is not limited to television advertising and includes multiple
other outlets for advertisers to reach consumers in local markets. The local cable
advertising segment constitutes only approximately six to seven percent of the local
advertising market. As Professor Christopher Yoo of the University of Pennsylvania
testified during the April 9, 2014 Senate Judiciary Committee hearing, “[i]f you're a local
advertiser, 93 percent of your money is going elsewhere. And a 7 percent concentration
level under any antifrust standard is irrelevant.” (Emphasis added.)

Nevertheless, if one were to aggregate local advertising sales revenues for Comcast,
NBCUniversal, Comcast Spotlight, and representational sales (including through
interconnects and NCC Media'), the amount would represent approximately five percent
of the local advertising available throughout the United States.”® Tf TWC’s publicly
reported advertising revenues were included, and assuming these revenues reflect only
local advertising sales, the combined number would rise immaterially to less than seven
percent.'” Even if relevant (which they are not), these shares are likewise below any level
of concentration that raises any legitimate antitrust concerns.

“ SNL Kagan dala (2013).

= NCC Media is a national firm co-owned by Comcast, TWC, and Cox. which allows national advertisers (o

buy adverlising in local markets. NCC Media sells local advertising across DMAs for these three MVPDs, as well
as other MVPDs, such as Verizon, AT&T, Dish Network, DirecTV, and olher cable companies, including
overbuilders like WOW. NCC Media’s revenues are distribuled pro rata to the participating MVPDs, including
Comcast’s share, even though the (otal amount is reported by Comcast. See Comceast Corp., Annual Report (Form
10-K) (Feb. 12, 2014)

L The NBCUniversal national cable networks and NBC network do not scll local advertising and thus thosc

advertising revenucs arc not part of (or reflected in) the $72 billion local advertising market referenced in this
qucstion.
v This calculation is based on TWC’s publicly reported. aggregate advertising revenues. Time Warmner
Cable, Annual Report (10-K) (Feb. 18, 2014),

-8
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Further, as T noted during the hearing, Comcast and TWC operate in distinct geographic
footprints and do not compete for local advertisers. Combining the Comcast and TWC
systems, therefore, will not reduce advertisers’ choices to reach households in any
relevant local market. Although Comcast’s geographic footprint may be larger post-
transaction, advertisers will still have multiple outlets for placing local advertising,
including other broadcast television, other MVPDs, radio, newspapers, direct mail,
outdoor display advertising, and Internet media, which is growing rapidly.™

«Comcast local ad sales (including NBC O&Os, Telemundo, Comcast
Spotlight, Comcast Spotlight representation deals, Time Warner Cable, Time
‘Warner representation deals) will hold on the overall $17 hillion local
television advertising market?

Response: As a threshold matter, this $17 billion number appears to include only local
spot cable advertising, local broadcast advertising, and regional sports networks,”” and
does not include the multiple additional options that are available to advertisers on a local
basis and reflected in the $72 billion local advertising sales figure. Focusing only on
these television market segments is not particularly meaningful from an antitrust
perspective. As Professor Yoo and others have explained, the relevant market is the local
advertising market as a whole, representing all the various options local advertisers
choose among when spending money to advertise locally.

Nonetheless, local advertising revenues for these Comcast and NBCUniversal entities
would reflect approximately 21 percent of the local television advertising sold in the
United States. If TWC’s publicly-reported advertising revenues were included, and
assuming these revenues reflect only local advertising sales, the combined number would
represent approximately 27 percent. These percentages (which likewise are not
meaningtul) are still below a level that might raise any anticompetitive concerns, even
assuming this limited set of market segments was at all relevant for purposes of antitrust
analysis.

*Comcast local cable ad sales (including Comcast Spotlight, Comcast
Spotlight representation deals, Time Warner Cable, Time Warner
representation deals) will hold on the overall $5.4 billion cable advertising
market?

Response: As I reiterated above, because local cable advertising constitutes only a
fraction of the local advertising market, even if an entity represented a large share of the
local cable advertising segment it would not raise anticompetitive concerns. Moreover,

See, e.g., Will Richmond, /4A8: Advertisers’ Interest In TV and Video Is Now Af Parify, VidcoNuze, Apr.

28, 2014, http://iq.videonuze.com/article/iab-advertisers-interest-in-tv-and-vidco-is-now-at-parity (reporting reeent
survey of agency and brand buyers indicating that interest in TV and online vidco advertising is now af parity and
that nearly two-third of the respondents expect to increase their online video spending in the next twelve months)

SNL Kagan data (2013).
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because cable companies typically do not compete for local cable advertising dollars (as
in the case of Comcast and TWC), and in fact collaborate to pool and sell local cable
advertising through interconnects and agents such as NCC Media, it is even more evident
that this transaction will not materially affect competition or change existing practices in
this market segment.

With this in mind, Comcast’s share of the local cable advertising sold in the United States
(including NCC Media) is under 40 percent. Comecast does not have access to non-public
TWC data that would be required to include its local cable advertising sales in this
calculation.

«Comcast local cable ad sales representation deals (including Comcast
Spotlight representation deals, Time Warner representation deals) will hold
on the overall $1.4 billion local television cable advertising representation
market?

Response: Local cable advertising sales through interconnects that Comcast manages,
NCC Media, and other representations (including representation of TWC in some local
systems) reflect approximately 40 percent of local cable advertising sold through
interconnects in the United States. Comcast does not have access to non-public TWC
data that would be required to include local cable advertising sales it manages for others
in this calculation. In all events, looking at the relative shares of advertising revenues in
this segment is not meaningful for antitrust analysis purposes, for the same reasons
outlined above.

It bears noting, moreover, that there are multiple other national firms that provide
services similar to NCC Media, including TelAmerica, CTV, Cable Scoop, Cable Time,
Zip Tech Media, WorldLink, 1TN, Delivery Agent (The Band), and AudienceXpress.
There will be no reduction in choice among these services for local advertisers as a result
of the transaction. Likewise, an MVPD will retain the same ability, post-transaction, as it
has today to sell its local spot cable advertising time directly to advertisers or through any
of the interconnects that Comcast manages, which are open to all MVPDs *

+of the top 50 Interconnects, how many of which Comcast own the largest
share?

Response: To clarify, Comcast does not “own” interconnects. Interconnects are
collaborative arrangements between MVPDs to pool advertising time, with one of the
MVPDs managing the sales of the pooled advertising time as a representative for the
other MVPDs. Currently, Comcast manages 26 of the interconnects in the top 50
Designated Market Areas (“DMASs”).

20

In arcas where Comceast currently manages interconncets, it has chosen to deal directly with MVPDs — and
docs not typically contract with “iniddleinen” media firms that mercly add costs to the interconnect and benefit
neither MVPDs nor adverlisers.

-10-
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The transaction will have no material effect on these collaborative arrangements or
competition in any local advertising markets, for the reasons noted above. In addition,
local cable advertising’s share of the local advertising market will remain well below any
level that might possibly create any legitimate anticompetitive concern.

*of the 210 Designated Market Areas, how many of which Comcast be the
largest company?

Response: Comcast currently manages 57 of the interconnects in the 210 DMAs. The
transaction will have no material effect on these collaborative arrangements or
competition in any of these DMAs. An MVPD will retain the same ability, post-
transaction, as it has today to sell its local spot cable advertising time directly to
advertisers or through any of the interconnects that Comcast manages. And local cable
advertising’s share of the local advertising market will remain well below any level that
might possibly create any legitimate anticompetitive concern.

Are there any competitive concerns associated with the percentages of
market share indicated above? Please address your answer to each market
referenced above.

Response: No. The transaction will not change the state of competition in the local
advertising market and does not present any antitrust concerns in the local advertising
market or any of the various market segments indicated above.

During the hearing, you mentioned various factors that Comcast considers when
evaluating carriage requests and making carriage decisions. Could you please
explain in more detail what factors Comcast considers in these decisions?

Response: Comcast strives to serve the diverse needs and interests of our customers by
offering a wide variety of compelling content. Tf we fail to carry programming that our
customers value, they have the option to switch to any number of competing MVPDs that
do carry it.

When deciding which channels to add to our cable lineup, or when making other carriage
and distribution decisions for existing channels, we consider a wide mix of business
factors. These typically include our best judgment of whether current and prospective
customers will value the programming, how carriage of the programming will affect costs
and customers’ monthly rates; whether there is sufficient available bandwidth for the
additional programming; and other potential uses of the bandwidth. For new networks,
we also consider the business experience of the management team who will be running
the network, the network’s proposed fees and carriage demands, the strength of the
network’s rights to content that will be integral to the programming (e.g., an original
series, sports rights, etc.), whether Comcast’s competition carries the programming, and
other factors.
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How does Comcast make decisions regarding carriage of diverse programming?
How would you describe the availability of diverse programming to consumers as
far as cable packaging? TIs diverse programming available to consumers on lower-
priced tiers or tiers which are affordable, or is it placed on higher-priced or
specialty tiers?

Response: As described above in response to Question 7, Comcast considers a number
of factors when making carriage decisions, including ones involving diverse
programming. Comcast is proud of the amount of diverse programming we make
available to our customers. Comcast currently carries more than 100 cable networks
geared toward the African American, Hispanic/Latino, Asian American, and female
audiences. These include:

o [[ cable networks geared toward the African American community.

o 38 cable networks geared toward the Hispanic/Latino community. Comcast
fulfilled its commitment to launch a package of 40 to 60 Spanish-language
channels in all major Latino markets, including South Florida. The XFINITY TV
Latino packages now include over 60 Latino networks in English and Spanish,
including 50+ independent channels in the Spanish-only “H” tier. Comcast also
launched the Xfinity Latino website (Xfinity com/Latino), which features almost

9,000 choices and 2,500 hours of movies and shows online free to XFINITY
Latino customers.

o 25 cable networks geared toward the Asian community. Highlights include Mnet,
the only 24/7 English-language nationwide television network in the U.S.
targeting Asian Americans, and MYX TV, a channel carried in Seattle and
western Washington state made for and by Asian Americans.

Since 2011, and as part of our commitments in the NBCUniversal Order, Comcast has
also launched four independent networks with Hispanic American or African American
ownership. These include ASPIRE, BabyFirst Americas, REVOLT, and El Rey. All of
these networks are carried on our Digital Basic tier. We have committed to launch four
additional minority-owned networks in the next few years.

In addition, since the NBCUniversal transaction, Comcast has expanded its distribution
of a host of minority channels to millions of additional customers. This increased
distribution is consistent with commitments that Comcast made as part of memoranda of
understandings (“MOU”) with various diverse organizations, in conjunction with the
NBCUniversal transaction.

For example, consistent with the MOU, Comcast has made the Africa Channel available
to over two million additional customers, and TV One available to over 600,000
additional customers. Comcast likewise extended distribution of seven Hispanic
programming services (Azteca America, Galavision, HITN, LATV, nuvoTV (f’k/a

S12-
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SiTV), UniMas (f/k/a Telefutura), and Univision) by more than 14 million subscribers.?'
Mnet was also expanded to millions of additional subscribers in major DMAs. And we
increased the number of video-on-demand (“VOD”) hours for diverse programming by
more than 270 percent, while increasing the number of online hours for diverse
programming (via Xfinity.com) by nearly 170 percent.

Comecast promotes and helps drive viewer interest in diverse programming, including that
provided by independent networks, through a variety of innovative ways that many of
these networks, particularly smaller ones, could not do on their own. For example,
between 2011 and 2013, we created Xfinity “microsites” tailored for African American,
Asian-Pacific, Hispanic, and LBGT audiences.*? Each microsite brings together
culturally relevant entertainment from a variety of sources in a central, easy-to-navigate
location. We have also invested heavily to develop and deploy the first-of-its-kind
Xfinity Latino Entertainment Channel, a linear, interactive “barker” channel available to
over 20 million subscribers that promotes curated, Latino-relevant content.

Comcast has transitioned its systems to digital, and we now carry scores of diverse
networks on our digital basic tier (currently generally branded as “D1” or “Digital
Classic™) at affordable prices.”® As T explained during the hearing, all 11 of the networks
geared toward African Americans are available on our digital basic tier or a more highly
penetrated tier ! The Latino-focused independent networks EI Rey and BabyFirst
Americas are likewise available on the digital basic tier, and depending on a viewer’s
package, Spanish-language broadcast channels like Univision, Telemundo, or UniMas
(f/k/a Telefutura) are also included in the limited basic lineup that goes to 100% of

21

This exceeded, by more than 40 percent, Comeast’s commitment in the NBCUniversal transaction to
cxpand carriage of three Hispanic networks by 10 million subscribers.

- See http://xfinity.com/celebrateblacktv: http://xfinity. com/asia; http.//xfinity.com/latino;
http://xfinity.com/Igbt.

= Pricing information for Comeasl’s Digital Starler, on a syslem-by-syslem basis. is available at
hilp://www.comeasl.con/Corporale/Learn/DigilalCable/T VChannelLineUp.html, Tt is important (o nole that the
slandard list price for Digilal Starler (or other Comcast products and services) oflen do not reflect the actual rates,
including discounts and promotions, paid by cusiomers. For cxamplc, over iwo-thirds of Comcast customers lake
advantage of bundled two or three product offerings and the price breaks they provide. Tn addition, in recent years,
at any given time, approximatcly SO percent of Comeast customers are on promotional packages. To the extent
customers have participated (or are participating) in promotions or other packaging options, their rates may be
significantly lower than the standard list price on the Comicast website for a particular package, further reducing
their monthly rates below our standard advertised prices.

21

During the hearing, I noted that TV One and other African-American owned or African-Aincrican dirccted
channels arc carricd on our most popular. lowest-cost digital ticr, digital basic (or “D1™). To clarify, by “lowaest-
cosl,” T was referring Lo the overall value proposilion [rom a per-channel and content basis for the cuslomer.

-13-
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Comcast’s customers. In addition, Comcast has dozens of Latino-focused channels that
. . ~ . 25
are available on the H tier for an everyday low price.”

How does Comcast make decisions regarding providing carriage to independent
programmers, specifically independent programming targeted at rural audiences?

Response: Comcast considers multiple factors when making carriage decisions
regarding any network, including independent networks, with the goal of making our
programming lineup attractive and compelling to our current customers and prospective
customers. Comcast has a stellar record of carrying independent programmers. Between
Tanuary 2011 and the end of 2013, Comcast added 20 independent networks and
expanded carriage of over 120 independent networks. In total, Comcast carries over 160
independent networks, including many small, diverse, and international ones.

Comcast carries a significant amount of independent programming that appeals across
diverse demographics, including rural audiences, such as HSN, QVC, C-SPAN, and
Bloomberg Television. We also carry independent programming geared toward the
specific needs and interests of rural viewers, including Blue Highways, INSP, HRTV,
Outdoor Channel, World Fishing Network, Sportsman Channel, RFD-TV, and
FamilyNet. This and other rural-themed programming available on Comcast’s systems is
discussed more fully below, in my response to Question 10.

What factors were considered in the decision to reduce distribution of RFD-TV?
Has Comecast reduced the carriage of other Rural Media Group-owned
programming? What other programming does Comcast make available to its
subscribers that is geared toward the needs and interests of rural audiences?

Response: With respect to RFD-TV, the decision to reduce distribution of the network
in Colorado and New Mexico was made by the local systems based on legitimate
business factors. Among other things, the Denver and Albuquerque systems were very
bandwidth constrained, and reclaimed bandwidth was needed to improve Intemnet speeds
and enhance other services for Comcast customers. In addition, our local systems made a
reasonable judgment that Comeast customers in those markets placed a greater value on
the increased availability of high-definition (“HD”) channels for certain programming on
various systems, which again required reclaimed bandwidth, including Disney Jr.,
Cooking Channel, Big Ten Network, C-8PAN, Qvation, Reelz, Tennis Channel, KQCK,
Smithsonian Channel, and Root Sports Rocky Mountain. Certain systems also launched
networks in standard definition (“SD”) that they did not carry at all, including KXTU-
Mundo, KQCK, ESPN Classic, The Word, BIN, BYUTV, JTV, Ovation, RLTV,

25

A customer who purchascs just the Latino “H” ticr will pay an cveryday price in the range of $16.95 to

$19.95 per month, depending on the region in which the viewer lives. These prices arc the everyday price and do
not include promotional pricing. which in the case of an “H™ tier viewer can result in savings of anywhere from $10
to $20 per month depending on the entire package o Comcasl services a cuslomer prefers.

S 14-
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Cooking Channel, de Pelicula, DTY, Root Sports Rocky Mountain, and Teleformula.
And some systems used these changes to make regional channel realignments, as well.

Notably, Rural Media Group (“RMG”), the parent company of RFD-TV, has seen a
significant net gain in carriage of its programming by Comcast since the NBCUniversal
transaction in 2011. Although Comcast reduced distribution of RFD-TV by about
470,000 subscribers in August 2013, Comocast still carties the network to approximately
650,000 customers. Over the same time period, Comeast has nearly doubled its carriage
of RMG’s FamilyNet, RFD-TV’s sister channel, from approximately 1.3 million
subscribers in 2011 to over 2.7 million subscribers at the end of 2013. 1n other words,
RMG has seen a net gain of over a million subscribers on Comcast systems since the
NBCUniversal transaction. And, in several of those systems, FamilyNet, like RFD-TV,
is carried on Comcast’s popular digital basic tier.

Further, FamilyNet carries substantially the same rural-themed programming as RFD-
TV. Tn 2013, RMG largely consolidated the programming shown on RFD-TV with
FamilyNe'[.26 During the week of May 12, 2014, for example, a FamilyNet viewer could
watch over 56 hours of the exact same content available on RFD-TV. This constitutes
over 41 percent of FamilyNet’s programming that week.”” Similarly, for the week of
Tune 23, 2014, a FamilyNet viewer could watch over 61 hours of the exact same content
availa?sle on RFD-TV — which is about 45 percent of FamilyNet’s programming that
week.

FamilyNet’s overlapping content with RFD-TV includes programming from RFD-TV’s
equestrian, lifestyle, music, and agricultural shows. Both channels carry:

o Equestrian Nation, Roping & Riding with Tyler Magnus, The Horse Show with
Rick Lamb, All Around Performance Horse, and Gentle Giants.

o Bluegrass Backroads, Cowboy Authentic, Texas Country Reporter, and Cowboy
Church.

o Country’s Family Reunion, Mollie B Polka Party, The Music City Show, Hee-
Herw, and the Penny Gifley Show.

o And, although FamilyNet does not carry RED-TV’s five-hour mid-day
agricultural market reports, it offers many agricultural shows that RFD-TV also

3%

See Kenl Gibbons, Rural TV Parent Buys FamilyNei, Mullichannel News, Ocl. 22, 2012,

hup://mullichannel.com/news/content/rural -lv-parent-buys-familynel/359973.

28

This figure excludes infomercial programming time from the calculation.

See Exhibit 1 (FamilyNet Schedule for the week of Junc 23, 2014 showing extensive overlap with RFD-TV

programming).
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carries, including Rural kvening News, This Week in Agribusiness, Ag-Phi), and
American Farmer.

In addition to RMG’s RFD-TV and FamilyNet networks, Comcast carries many other
networks that are geared to the needs and interests of rural viewers and that connect rural
viewpoints with urban viewers. Many of these are independent networks (indicated in
bold) and include: Blue Highways, CMT, Great American Country, Destination
America, HRTV, Outdoor Channel, World Fishing Network, Sportsman Channel,
TVLand, INSP, Encore Westerns, and Me TV,

Agricultural market news programming is available from other channels on Comcast’s
western systems, as well. For example, on stations in Colorado and New Mexico, Farm
with Ian Knauer is aired weekly on the respective PBS multicasts; while in Colorado a
show called Agribusiness, featuring weather forecasts and interviews with farming
leaders, is aired on Sunday mornings on KTVD.”

In addition to the rural-themed sports content available on HRTV, Outdoor Channel,
World Fishing Network, and Sportsman Channel, other channels that Comcast carries
also feature rural sports programming, For example, CBS Sports carries Professional
Bull Riding and the Professional Rodeo Cowboy Association challenges; and Great
American Country aired the Wrangler National Finals Rodeo.

Other Comcast channels also carry programming that generally features rural and country
lifestyle and entertainment. 1n fact, across Comcast’s cable system footprint, reality
programming that features rural lifestyles and connects urban viewers with rural
viewpoints are ubiquitous. For example:

o Cooking shows on Food Network and PBS feature western and southern cooking,
such as A Chef’s Life, Pioneer Woman, and Trisha’s Southern Kitchen.

o Me TV broadcasts Bonanza and Gunsmoke reruns alongside reruns of Daniel
Boone and Rawhide.

o INSP broadcasts reruns of classics such as Little House on the Prairie and other
family-friendly programming.

o CMT features reruns of 7he Dukes of Hazzard, while The Beverly Hillbillies airs
on TVLand, along with Bonanza and Gunsmoke.

o Encore Westems features classic westems around the clock.

Besides television, Rural Radio XM provides RFD-T V's market reports, and other radio stations broadcast

agricultural news on the radio and on the web. including offerings froin the USDA and the Farm Journal Market

S 16-
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Comeast will continue to make carriage decisions based on legitimate and reasonable
business factors to ensure that it offers programming that appeals to viewers with diverse
interests and viewpoints, including rural audiences.

During the hearing, concerns were raised about the extent to which the proposed
transaction would give Comcast increased market power in the local cable
advertising market, including advertising interconnects. Can you describe the state
of competition in the advertising markets where Comcast currently has a presence?
How will the proposed transaction affect this competition? If the transaction is
approved, will the increased size of the combined company affect the ability of
smaller advertisers and MVPDs to access local advertising outlets?

Response: With respect to the state of competition in local advertising markets, in 2013,
advertisers spent approximately $72 billion on local advertising, with cable 7 the
aggregate representing only approximately a $5 billion — or about a six or seven percent
share.” As Professor Christopher Yoo of the University of Pennsylvania testified during
the April 9, 2014 Senate Judiciary Committee hearing, “[i]f you’re a local advertiser, 93
percent of your money is going elsewhere. And a 7 percent concentration level under
any antitrust standard is irrelevant.” (Emphasis added.) Similarly, Comcast and TWC
only have approximately eight to 11 percent of television viewing saleable impressions in
their respective local markets. This too is far below any concentration level that might
raise antitrust concerns.

The local advertising market is intensely competitive and advertisers have many outlets
to place local advertising, including broadcast television, other MVPDs, radio,
newspapers, direct mail, outdoor display advertising, and Internet media. Tn fact, Internet
advertising, including search, display, and, especially, video advertising, is growing very
rapidly.31 Given this intense competition, it is simply unrealistic to think Comcast will
dominate any local advertising market. Although Comeast’s geographic footprint may be
larger post-transaction, its share of the local TV advertising market will still be very
small, and advertisers will still have multiple outlets for placing local advertising.

As to the effect of the proposed Comcast-TWC transaction on the local advertising
market, the transaction will not have any adverse effect on competition for several
reasons. First, Comcast Cable and TWC do not compete for advertising dollars today, so
the transaction will not eliminate any competition. To the contrary, in many markets,
Comcast and TWC already participate in “interconnects,” arrangements that allow
MVPDs to pool their advertising inventory with inventory from other MVPDs **

30

31

28. 2014, http://

SNL Kagan Data (2013)

See, e.g., Will Richmond, Z18: Advertisers’ interest In TV and Video Is Now At Parity, VidecoNuze, Apr.

1ig.videconuze.com/article/iab-advertisers-interest-in-tv-and-vidco-is-now-at-parity (rcporting recent

survey of agency and brand buyers indicating that interest in TV and onlinc vidco advertising is now at parity and
that nearly two-third of the respondents expect to increase their online video spending in the next twelve months)

32

“Interconnects™ are comprised of a group of local MVPDs that operate in the same DMA and pool their

availablc local spot advertising time, (ypically under thc management of onc of the MVPDs who acls as the scller

S17-
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Comeast and TWC are also co-owners (with Cox) of NCC Media, a national firm that
sells local advertising across DMAs.** National advertisers can purchase time from NCC
Media and thus reach subscribers of many MVPDs in all of the DMAs where they
operate. An advertiser could also make a buy through NCC Media to target subscribers
of particular MVPDs in a particular DMA. Given the high level of existing collaboration
between Comcast and TWC in the local advertising business, it is especially clear that the
transaction will not change anything,.

Second, any overlap between NBCUniversal broadcast stations and TWC systems does
not raise competitive concerns.** The DOJ and FCC have previously concluded that
cable advertising is not part of the relevant market for local broadcast advertising for at
least a significant number of advertisers. See Complaint 19 14-16, United States v.
Gannett Co., Inc., No. 1:13-cv-01984 (D.D.C. 2013); NBC Universal Order q 152-54;
see also Complaint § 10, United Siates v. Raycom Media Ine., No. 1:08-cv-01510 (2008).
If the DOJ and FCC were to reconsider this conclusion, it would be appropriate to include
not only cable and broadcast advertising in the relevant market, but also Internet, mobile,
radio, and print advertising. Seen from that perspective, it is clear that any overlap
resulting from the transaction will be immaterial. Moreover, even if one were to focus
more narrowly on television advertising, advertisers will still have ample opportunities to
advertise on broadcast stations after the transaction. For example, in each of the New
York, Los Angeles, San Diego, and Dallas/Fort Worth DM As where Comcast currently
owns an NBC broadcast station and TWC owns a cable system, there are between five
and 12 unique owners of English-language broadcast stations. According to BIA/Kelsey
data, moreover, local broadcast and local cable advertising combined only account for
approximately one-third of local advertising spending in the New York, Los Angeles,
Dallas/Fort Worth, and San Diego DMAs.

Third, Comcast will continue its policy of admitting all MVPDs to any interconnects that
it manages.”® Comcast will follow these same practices for any new interconnects that it

This arrangement permits advertisers to reach consumers residing in each of the participating MVPDs” systems
within the DMA with 4 single purchase from the “interconnect,” rather than having to purchase local spots directly
[rom multiple MVPDs (o reach the same target audience. For example, through an interconnect, a local car dealer
can schedule a commercial (o run al the same time on the same channel on all participating MVPDs® syslens within
a DMA.

33

NCC Media sells local adverlising lime [or these three MVPDs, as well as several other MVPDs. There are
mulliple other national firms thal provide similar services, including TelAmerica, CTV, Cable Scoop, Cable Time,
Zip Tech Media, WorldLink, ITN, Delivery Agent (The Band), and AudienceXpress.

” There arc a few DMAs — New York, Los Angeles, San Dicgo, and Dallas/Fort Worth — where Comcast

currently owns an NBC broadcast station and TWC owns a cable system. [n addition, sonic of the Charter systems
that Coincast proposes to acquire also scrve in part the New York, Los Angeles, and Dallas/Fort Worth DMAs, as
well as the Hartford DMA, where NBC O&O broadcast stations arc present.

» In its managed interconnects, Comecast has chosen to deal directly with MVPDs — and does not typically

contract with “middlemen” media firms that merely add costs to the interconnect and benetit neither MVPDs nor
adverlisers.

S8 -
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manages post-transaction, and advertisers will continue to have the same multiple options
to purchase local cable spot buys discussed above.

Finally, the transaction will benefit local advertisers in several ways. Local cable spot
buys enable advertisers to target consumers in preselected geographic zones within a
given DMA. This kind of “local zoning™ is extremely valuable to advertisers because it
helps them reach their target audiences more effectively and efficiently than many other
advertising platforms. In addition, the transaction will enhance Comcast’s ability to
develop and deploy other attractive and innovative options for local advertisers, such as
dynamic ad insertion®® and addressable ads® in VOD content.

Has your company ever de-peered or been de-peered by (or otherwise pnrposefully
disconnected with or been disconnected from) any Internet service provider or other
Internet traffic carrier? If so, please list each such instance and identify the
company or companies involved.

Response: To the best of my knowledge, Comcast has never de-peered or been de-
peered by (or otherwise purposefully disconnected with or been disconnected from) any
ISP or other Internet tratfic carrier.

During the heariug, Mr. Schaeffer testified that a company such as Comcast would
always have asymmetric traffic relationships with other Internet service providers.
Is that indeed your company’s experience, or does Comcast ever have balauced
trafTic with any of the other providers with which it interconnects? When traffic is
out of balance, how do you handle the situation? What is the industry norm?

Response: Mr. Schaeffer’s assertion was incorrect. Comcast is a major provider of
transit services, just like Cogent, and engages in settlement-tree peering with over 40
networks. Comcast traffic to and from its peers is in relative balance — and this includes
Cogent.

Contrary to Mr. Schaeffer’s claims at the hearing, Comcast’s traffic load does nof just
reflect service to residential subscribers. Comecast — like Cogent — serves websites,
CDNs, universities, large businesses, and content providers (including NBCUniversal and
others). Comecast is a major provider of transit services to the rest of the Internet for these
entities — including to Cogent’s neiwork. As a result, Comcast tends to send roughly the
same amount of traffic off-net, to its peers, as it receives collectively from them. In some

36

Dynamic ad insertion technology scparates ads from the programming stream so that they can be

dynamically inscrted into, or removed from, the programming. This technology thus allows advertiscrs to tailor
their messages on VOD platforms in a more timely manner, giving them more meaningful aceess to the increasingly
large segment of consumers who engage in time-shifted viewing or view content using devices other than a
traditional tclevision (c.g., a computcr, tablet, or smartphone).

37

Addressable advertising allows marketers purchasing advertising spots on cable network programs to

augment geographic zone targeting (i.e., advertising targeted at specific zip codes or neighborhoods) with
adverlising largeled lo individual households based on demographics and other household-specific characleristics,
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15. During the hearing, Mr. Schaeffer indicated that Comecast’s interconnection
strategy is intended to limit the ability of over-the-top video providers such as
Netflix to compete with Comcast’s own video offerings. Does Comcast make
interconnection decisions based on its video delivery prodnct? Conld the strategy
that Mr. Schaeffer posits be successful?

Response: Mr. Schaeffer was again wrong. The Netflix dispute to which Mr. Schaeffer
is referring was not about Netflix’s content or discrimination in any way. The dispute
related to Cogent’s own routing behavior.

More specifically, the number of ports between Comcast and Cogent in 2013 reflected
the parties’ annual capacity planning and forecasts — a process Comcast conducts with all
its peers under its settlement-free interconnection policy (“SFI Policy”).*® Under that
arrangement, the parties had relatively balanced traffic and no congestion. Then, in a
matter of just a few months, primarily as a result of its agreement with Netflix, Cogent’s
traffic increased five fimes (or 500 percent) over its normal levels. As a result, Cogent
rapidly went out of compliance with the parties’ agreed-to settlement-free arrangement.
The interconnection bandwidth Cogent had arranged with Comecast suddenly and
markedly outstripped the amount of capacity necessary to accommodate the parties’
settlement-free traffic exchange, and the flow of traffic between the parties became
grossly lopsided.

Comcast did what it could to relieve this capacity problem by supplementing Cogent with
an additional 50 Gbps, for free, and asked Cogent to engage in some traffic load
balancing efforts with its customers. Cogent refused to cooperate, even in the face of this
additional deployment of free capacity by Comecast. The result was increasing congestion
as traffic from Cogent (primarly from Cogent’s customer Netflix) increased, which was
harmful to Comcast (and other ISPs). It interfered with Comcast’s customers’ ability to
reach sites or customers served by Cogent, and to obtain content from customers served
by Cogent (including Netflix) without quality problems.

Responsible ISPs work to ensure that their traffic loads comply with the agreements they
have in place with their peers. 1t is common for a transit ISP to work with its large
customers to manage their traffic so as to avoid causing congestion or peering problems
(e.g., by encouraging the customer to use a variety of routes). Comecast has addressed
similar situations with its large volume customers, and they are almost always very
cooperative. Large-volume customers are (or should be) very aware that they have the
power to create congestion, which can result in effective “denial of service” situations,
and normally act very responsibly to avoid these issues. Congestion is easily corrected in
real time if the traffic is properly managed by distributing it among the various routes
available to the customer, rather than insisting that all of it stay on one provider’s route.

* Comcast’s SFI policy provides that “|c|xisting SF1 network pecrs of Comeast will have their status
reviewed periodically to ensurc that joint capacity planning intervals arc sufficient for growth, contacts arc refreshed

lor aperations purposes, and all criteria continue (o be mel.” SFT Policy. hilp://www.comcasl.com/peering.

221 -
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Nevertheless, when traffic once in balance becomes out of balance, so that the
relationship becomes inconsistent with the parties’ settlement-free peering arrangement,
the parties tend to work together to keep their traffic flowing. Cogent refused to do this.

Regrettably, Cogent’s refusal to engage in this kind of Internet “hygiene” — which is the
industry norm — is hardly unusual conduct for Cogent. As Verizon noted during a similar
dispute with Cogent in 2013:

“Cogent is not compliant with one of the basic and long-standing
requirements for most settlement-free peering arrangements: that traffic
between the providers be roughly in balance. When the traffic loads are
not symmetric, the provider with the heavier load typically pays the other
for transit. ¥ * * This is [simply] a bandwidth provider that is unhappy
that they are out of balance and will have to make alternative
arrangements for capacity enhancements, just like any other
interconnecting ISP.™

Cogent did the same thing to Level 3 in 2005, and was eventually de-peered by Level 3.
As Level 3 said:

“We determined that the agreement that we had with Cogent was not
equitable to Level 3. There are a number of factors that determine
whether a peering relationship is mutually beneficial. For example,
Cogent was sending far more traffic to the Level 3 network than Level 3
was sending to Cogent’s network. Tt is important to keep in mind that
traffic received by Level 3 in a peering relationship must be moved across
Level 3’s network at considerable expense. Simply put, this means that,
without paying, Cogent was using far more of Level 3’s network, far more
of the time, than the reverse. Following our review, we decided that it was
unfair for us io be subsidizing Cogent’s business.”™*

And that is the tip of the iceberg. Cogent has had similar disputes with a host of other
networks, resulting in other instances of de-peering. "' Tn fact, Cogent stands out among
most other ISPs for a history of these disputes.

» See David Young, Verizon, Unbalanced Peering, and the Real Story Behind the Verizon/Cogent Dispure,

Policy Blog (June 19, 2013), http://publicpolicy.verizon.com/blog/entry/umbalanced-peering-and-the-real-story-
behind-the-verizon-cogent-dispule (cmphasis added).

o See Press Release, Level 3, Level 3 Issues Stalement Concerning Tniernel Peering and Cogent

Communications, hilp:/www.prnewswire.com/news-releases/level-3-issues-slalement-concerning-inlernel-
and-cogenl-communicalions-55014572.himl (emphasis added).

1

Since 2002, Cogent has been involved in ar feast 10 sinilar peering disputes with AOL, Verizon, Level 3,
Sprint, France Tclecoin, ESNet, Telia, China Teleconi, and others. See
hup:/fwww.cyberlelecom org/indusiry/cogent.him,
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In all events, the invidious strategy Mr. Schaeffer ascribes to Comcast would make little
sense as a practical matter. Blocking or degrading an interconnect would not prevent
OVDs or other content providers from reaching Comcast’s customers and would only
harm Comcast.

As noted above, Comcast has over 40 settlement-free routes and dozens of substantial
paid peering and transit arrangements for the transport of traffic to Comcast’s ISP
network for delivery to Comcast’s customers. Those connections are always an available
option for every content provider. Content providers have significant control over the
routes they use to reach an ISP’s network. No content provider, including Netflix, is ever
compelled to deal with Comcast directly.

Further, blocking or degrading these connections would accomplish nothing for Comcast.
Content providers who had used the blocked or degraded route could simply turn to the
39+ other options available to them. In fact, many content providers and CDNs use
multiple, redundant routes, so they can make that switch in real time. Netflix, for
example, previously used three to four different CDN routes to reach Comcast’s network.
At any time, Netflix could have transferred some, most, or all of its traffic to any of those
other links, to avoid the congestion problems with Cogent — and Netflix did do this for
some of'its traffic, prior to deciding to seek a direct interconnection arrangement with
Comcast.

Moreover, as Mr. Schaeffer admitted during the hearing, Internet transit prices have
plummeted by 99 percent in the last 15 years amidst a competitive boom that saw new
transit providers, including Comcast, enter the interconnection market. Thus, OVDs and
other content providers not only have multiple options to reach Comeast’s network, but
can also do so on a cost-effective basis.

Does Comcast carry RFD-TV’s affiliated network, FamilyNet, and if so has
Comcast’s carriage of that affiliated network increased or decreased since the
Comcast-NBCUniversal transaction? Also, please identify the Comcast systems on
which FamilyNet is currently carried.

Response: Yes. Comcast carries FamilyNet on numerous systems across the United
States and has increased FamilyNet's carriage from approximately 1.3 million
subseribers in 2011 to over 2.7 million subscribers at the end of 2013.% Asa result,
RMG has seen a net gain of over one million subscribers on Comcast systems since the

NBCUniversal transaction.

Moreover, as shown above, FamilyNet’s programming is substantially similar to RFD-
TV’s rural-themed programming, Over 40 percent is the exact same programming,

The Comcast systems that currently carry FamilyNel are listed in Exhibil 2.

-23.
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Please list and describe the factors Comcast takes into account in determining
whether to carry an independent network in the first instance and, if it does, how it
determines tiering and penetration levels for that network. Does Comcast’s
evaluation take into accouut the presence of Comcast-affiliated networks that
compete with the independent network? How?

Response: Please refer to my response to Question 7 above for a description of the
factors Comcast takes into account when making carriage decisions, including with
respect to independent networks. With respect to tiering and penetration levels, these are
determined using a related mix of factors that are considered on a network-by-network
basis. For example, independent networks are carried on a variety of different tiers, but
across the industry, new networks usually are not launched on the most highly penetrated
tiers. These networks may be given greater distribution as they prove attractive to and
valued by consumers. In contrast, sports programming has a strong value to networks,
distributors, and advertisers because subscribers want access to their favorite teams’
events, and the live nature of the programming makes it uniquely resistant to ad-skipping,
which is especially attractive to advertisers. The pro teams recognize this value and
demand broad distribution of their sports events by MVPDs to help build fan support and
loyalty. For these reasons, RSNs are commonly carried on an MVPD’s first or second
most widely distributed tier. Additionally, like other MVPDs, Comcast also has to
constantly balance how the distribution of new channels affects monthly customer rates.

Comcast makes carriage decisions, including tiering and penetration determinations,
based on these and other legitimate and reasonable business considerations. And
Comcast bargains fairly with all programmers, as demonstrated by its stellar record of
carrying independent programmers.

The FCC’s 2011 order approving Comcast’s acquisition of NBCU defined an
“independent” network as one that is not an affiliate of a top 15 programming
network, Under this definition, what is the highest level of distribution of an
independent network on Comcast today? On Time Warner Cable?

Response: Although I do not have comprehensive information for TWC on this
question, Comcast carries multiple independent networks on our limited basic tier, which
is our most widely-distributed tier. For example, HSN, QVC, C-SPAN, C-SPAN 2, and
C-SPAN 3, Jewelry TV, TV Guide Network, Univision, EWTN, BBC America,
Bloomberg Television, UP (f/k/a GMC), GSN, and UniMas ({7k/a Telefutura) are widely
distributed to between approximately 16 million and 21 million subscribers, depending
on the network.

Comcast’s acquisition of Time Warner Cable reportedly will give Comcast a two-
thirds equity interest in Bright House Networks, another top-10 cable operator.
Including this ownership interest, will Comcast’s service footprint be larger than
30% of the market?
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Response: TWC has a two-thirds legal interest in the partnership that owns Bright
House; however, these systems are and will continue to be managed on a day-to-day
basis exclusively by Advance/Newhouse Partnership — an entity in which TWC holds no
legal or economic interest.”® Because Bright House is not managed by TWC, and
because Advance/Newhouse Partnership is and will remain in control of that entity’s
operations, the pro forma transfer of TWC’s indirect interest in Bright House to Comcast
will have no competitive significance — and Bright House customers should expect that
company will continue to deliver the outstanding service for which it is known.**

For these reasons, Comcast did not count the Bright House subscribers when we said that,
post-transactions, Comcast will manage fewer than 30 percent of MVPD households. In
fact, after the Charter-related divestitures, this share will be approximately 29 percent of
MVPD households. **

According to your testimony, Comecast dropped RFD-TV in Colorado and New
Mexico markets due to bandwidth constraints and the desire to carry high-
definition channels. According to the testimony by RFD-TV’s Chairman, Comeast
dropped RFD-TV’s HD channel and introduced replacement programming for
RFD-TV that reportedly generated mnch lower viewership. How do you explain
this decision given the statements in your testimony and at the hearing?

Response: As more fully addressed in my response to Question 10, Comcast reduced
distribution of RFD-TV in certain systems in Colorado and New Mexico for legitimate
business reasons, including a need to reclaim bandwidth. The “high ratings” cited by Mr.
Gottsch are based on only four days of prime-time programming, in a single month (May
2013), from a small sample size in three markets. These “ratings™ are not statistically
significant. Further, itis important to note that RFD-TV derived its limited ratings data
from a service called Rentrak, rather than the long-established, more widely used Nielsen
ratings. In Colorado and New Mexico, these ratings are primarily based on and modeled
off of data from DirecTV and Dish. Rentrak does not have access to Comcast’s data, so
RFD-TV’s ratings as reported by Rentrak do not measure any actual Comecast customer
viewing,

n
support.

44

TWC provides certain services to Bright House for an annual fee, including programming and technology

Comcast and Bright House have syslems thal modestly overlap in cerlain areas, moslly in Florida. These

minor service area overlaps are no cause lor compelilive concern. Tn these areas, Comcasl and Bright House
compele vigorously today lor subscribers and will continue to compete afler the (ransaclions are consummated.

45

Although it would be inappropriate to include Bright House subscribers under these circumstances, cven if

thosc subscribers were counted toward the sharc of MVPD subscribers it would only incrcasc that number by a
couple of pereentage points, which is still far below a level that might create any concerns about bottleneck control
over programming. See, e.g., Comceast Corp. v. FCC, 579F.3d 1, 8 (D.C. Cir. 2009).

.25-
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During the hearing, you described Comcast as an “urban cluster” cable network.
What percentage and number of Comcast’s current customers reside in rural
counties (C&D counties)? What percentage and number of the combined entity
post-merger will reside in rural counties (C&D couuties)?

Response: As I noted during the hearing, Comcast is primarily an urban-clustered cable
network, which reflects, among other things, the history of our local franchise awards and
various acquisitions of other cable systems that Comcast has made over the years. Our
system locations do not reflect any disinterest by Comecast in serving any particular
viewer population. To the contrary, we strive to serve the needs and interests of all of our
customers, including those who reside in more rural communities.

With respect to where Comcast’s systems are located, we do not maintain this
information in a way that identifies systems by C&D counties. However, attached as
Exhibit 3 is a list of all the DMAs where the combined company will have systems post-
transaction (and related divestitures), as well as a map depicting the post-transaction
service areas. This information shows that the combined company’s systems will remain
primarily urban-clustered.

Is it possible that consumers in urban markets like Denver may have an interest in
western and rural focused programing? How do you intend to meet that interest?

Response: Comeast carries many networks that are geared to viewers interested in
western and rural focused programming, including customers in urban markets like
Denver. This programming includes:

e Channels that feature rural lifestyle and entertainment such as Great American
Country, Destination America, CMT, HRTV, Outdoor Channel, Sportsman Channel,
World Fishing Network, and Blue Highways.

o In addition to the rural-themed sports content available on HRTV, Qutdoor Channel,
World Fishing Network, and Sportsman Channel, other channels that Comcast carries
also feature rural sports programming. For example, CBS Sports carries Professional
Bull Riding and the Professional Rodeo Cowboy Association challenges; and Great
American Country aired the Wrangler National Finals Rodeo.

e Other Comcast channels include programming that generally features rural and
country lifestyle and entertainment. In fact, across Comecast’s cable system, reality
programming that features rural lifestyles and connects urban viewers with rural
viewpoints are ubiquitous. For example:

o Cooking shows on Food Network and PBS feature western and southern
cooking, such as A Chef’s Life, Pioneer Woman, and Trisha’s Southern
Kitchen.
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o Me TV broadcasts Bonanza and Gunsmoke reruns alongside reruns of Daniel
Boone, and Rawhide.

o INSP broadcasts reruns of classics such as Litile House on the Prairie and
other family-friendly programming.

a  CMT features reruns of The Dukes of Hazzard, while The Beverly Hillbillies
airs on TVLand, along with Bonanza and Gunsmoke.

o Encore Westerns features classic westerns around the clock.

o TIn addition, Comcast carries RMG’s RFD-TV on systems in larger cities such as
Jacksonville, Florida, Nashville, Tennessee, Salt Lake City, Utah, and Richmond,
Virginia; and FamilyNet on systems in cities such as Miami-Fort Lauderdale, Florida,
Atlanta, Georgia, Memphis, Tennessee, and Houston, Texas.

According to the testimony by RFD-TV’s Chairman, RFD-TV was the only channel

carried on Comcast’s network devoted to independent rural programming. What

other channels does Comcast currently carry devoted to independent rural
programming and in which markets, and what independent rural programming
does it plan to carry post-merger and in which markets? Please be specific in
describing how Comcast meets its responsibility to carry rural independent
programming, and how it will do so following the merger.

Response: Comcast has a stellar record of carrying independent programming. More
specifically, and as further detailed in my response to Question 9, some of the many
independent channels Comcast currently carries that are geared toward the interests and
needs of rural viewers include:

* Blue Highways (carried to approximately 200,000 customers);%

e INSP (carried to nearly 13 million customers);

e HRTV (carried to over 1 million customers),

¢ Outdoor Channel (carried to over 12 million customers),

* World Fishing Network (carried to over 1.5 million customers);

e Sportsman Channel (carried to over 10 million customers);

e FamilyNet (carried to approximately 2.7 million customers); and

46

All of these customer numbers are current through June 2014,

.27-
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*»  RFD-TV (carried to approximately 650,000 customers).

These independent networks are carried on assorted tiers, including Digital Starter and
Digital Classic, and are offered as part of different packages and promotions, which may
vary by region.

Following the merger, Comcast will continue to carry programming that is geared toward
the interests and needs of rural viewers. TWC currently carries most of the same
networks identified above, and Comcast expects that this programming will continue to
be available to millions of customers after the merger.”” Tn addition, Comcast will
continue to evaluate fairly carriage requests involving other rural-themed programming,
based on the same mix of factors described in my responses to Questions 7 through 10
above.

Please identify all Comcast-owned programming that had lower ratings than RDF-
TV in Colorado and New Mexico at the time RFD-TV was dropped from the lineup
in those states. Please ideutify which channels were added within 60 days of RFD-
TV’s removal and the current ratings of those channels.

Response: At the time Comcast reduced its carriage of RFD-TV in Colorado and New
Mexico, according to Nielsen data“, RFD-TV did not have reportable measurable
viewership in any relevant Comcast system.w A handful of NBCUniversal-owned
networks, varying by system, also did not have reportable measurable viewership by
Nielsen; these are listed in Exhibit 4. A list of the HD and other channels that Comcast
added to the relevant systems in the 60 days after RFD-TV’s carriage was reduced, and
their current ratings, is attached as Exhibit 5.

Further, Comcast continues to carry RFD-TV to over 650,000 customers, and Comeast
carries RFED-TV’s sister station, FamilyNet, on numerous systems across the United
States. Comcast has increased FamilyNet’s carriage from approximately 1.3 million
subscribers in 2011 to over 2.7 million subscribers at the end of 2013. As a result, RMG
has seen a net gain of over a million subscribers on Comcast systems since the
NBCUniversal transaction. As detailed in my response to Question 10, FamilyNet’s

Comcast does not have access, pre-transaction, to TWC’s carriage numbers or other details for these

networks.

a3

Comcasl subscribes Lo Nielsen for ratings dala. Nielsen provides rating dala based on DMAs, and rolls up

viewership of channels offered in standard definition and high definition lor ralings purposes. As noled earlier,
RFD-TV uses a ratings service called Renirak. Rentrak does nol have access lo Comcast’s data and so the limited
ralings dala that RFD-TV ciles do not reflect any aclual viewing by Comcasl cuslomers.

49

In order to have ratings measurcd and reported by Niclsen, a channel’s cumnulative viewership must mect a

certain threshold. Even if a channel mects the ciunulative threshold for incasurement, the cumulative viewership
may still register a “zero” rating. If a channel is not reportable (c.g., does not incct the minimum threshold), Niclsen
will indicate “N/A” for the raling.
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programming is substantially similar to RFD-TV’s rural-themed programming. Tn fact,
over 40 percent is the exact same programming,

You stated that Comcast and Time Warner Cable “do not compete for customers in
any market” and that if the Comcast-Time Warner Cable merger is approved, the
combined company would represent “less than 30 percent of the total MVPD
market.”

Would you provide the Subcommittee with the results of any analysis that you
performed that provides market share information for the combined company on a
“market-by-market basis” for the top 50 media markets? Furthermore, to the
extent available, could you please include in the analysis key demographic
information?

Response: SNL Kagan collects video market share data for MVPD subscribers,
inclusive of cable, DBS, and telco platform services, as a percentage of aggregate video
market subscribers. SNL Kagan compiles these data by DMAs, geographic areas in
which local broadcast television viewing is historically measured by the Nielsen
Company. The combined company will operate systems in 38 of the Top 50 DMAs.
Attached as Exhibit 6 is Comcast’s analysis of the combined company’s post-transaction,
post-divestitures market share in each of those DM As based on SNL Kagan’s
subscribership data for the fourth quarter of 2014. Comcast does not collect key
demographic information and does not otherwise have access to such data from third
parties in a form that may be publicly disclosed.

It is important to note that DMAs are simply Nielsen constructs for purposes of providing
TV viewership ratings and are not relevant markets for antitrust purposes. DMAs do not
correspond to the actual transfer of systems between Comecast, Charter, and a newly
formed MVPD, SpinCo (as part of the divestiture transactions); instead, systems are
transferred at the local franchise level. Accordingly, the market shares reflected in
Exhibit 6 are more of an approximation than an accurate reflection of the combined
company’s market share.

The most relevant consideration for competitive analysis is whether consumers have a
choice of providers for video services. In 2011, 98.6 percent of U.S. homes had access to
at least three MVPDs, and 35.3 percent had access to at least four. " And consumers in
all DMAs have access to two nationwide DBS distributors as well as rapidly growing
OVDs. In fact, there will be {1 or more video MVPDs in most of the 16 of the top 20
DMAs where the combined company will have systems, and af least six MVFPDs in each
of them, as the chart below indicates. !

See Annual Assessmeni of the Status of Competition in the Market jor the Delivery of Video Programming.,

Fifteenth Report, 28 FCC Red 10496, § 36 (2013).
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See Exhibit 7 (Map of Video Service Providers in the 16 of the Top 20 DMAs with Combined Company

Presence Posl-Transaclion),

229.



296



26.

27.

297

Can you please explain the factors involved in Comecast’s decision to enter into new
carriage agreements? Does Comcast consider in any respect the potential for
competition against its owned content when deciding whether to enter into a new
carriage agreement?

Response: Comcast evaluates all carriage requests fairly, based on the interest and needs
of its customers, and does not discriminate based on whether new programming may
compete with our affiliated content. Please refer to my respenses to Questions 7, 8, and
17 for a more complete discussion of the wide mix of factors that Comcast considers in
evaluating carriage requests, including from independent programmers.

Questions from Rep. L.ouie Gohmert for Mr. Cohen

During the hearing, you acknowledged that TheBlaze attempted to acquire a
network that is affiliated with Comcast and is widely distributed by Comcast. Yon
volunteered that that network is RLTV. You asserted that since Comcast has an
equity interest of only approximately 8% in RLTYV, it has no operational control
over RLTV and no ability to approve or reject potential buyers. [DPM]

« What other financial and commercial arrangements and relationships
does Comcast have with RLTV?

« Is Comcast a material creditor of RLTYV as a result of lending money to
RLTV?

« Is RLTV cnrrent in its obligations to Comcast?

» Insofar as a buyer of RLTV would assume full or partial responsibility
for any debt that Comecast holds in RLTV, wouldn’t a creditor in
Comecast’s position have a say, and likely a definitive one, in deciding
whether a particular buyer was suitable?

» Is it not true that Comecast, in fact, does have a substantial say in
approving or vetoing a potential buyer of RLTV?

e Did Comcast tell RLTV that TheBlaze was not a suitable buyer for
RLTYV, or less desirable than other options?

Response: Comcast holds a convertible note relating to an investment in RLTV, but, as
is common in the industry, the note contains a confidentiality covenant that prohibits
disclosure of the terms and conditions of this financial arrangement to third parties.
Generally speaking, it is not atypical for Comeast to have certain rights and protections in
the event of a change of control involving a network in which Comcast has made an
equity investment. However, in the particular case of RLTV, Comcast has not provided
RLTV with our views on whether TheBlaze is or was a suitable buyer for RLTV, or
whether it is more or less desirable than other options that RLTV may be considering. As
RLTV’s President and CEQ, Paul FitzPatrick, stated in a letter to Comcast concerning the
discussion of TheBlaze and RLTV that occurred during the House Judiciary
Subcommittee hearing, “Comecast not only was not netified of, or otherwise reviewed any
details of a possible sale of RLTV to TheBlaze, but to our knowledge, Comcast never
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made any statements whatsoever or took any position regarding a transaction between
RLTV and TheBlaze.” See Letter from P, FitzPatrick to G. Rigdon (May 27, 2014)
(attached as Exhibit 8).

During the hearing, you asserted that the service descriptiou clause in RLTV’s
carriage agreemeut with Comcast would prevent its conversion, after purchase by
another buyer, to a service that conveys “news.”

*Please enumerate the categories of programming that are permitted under
the service description clause in the current RLTV agreement. Is “news”
among those categories?

*Noting that RLTYV describes itself in its press releases as providing
programming that covers “current events”, among other categories of
programming, please explain why the service description clause precludes
carriage of news programming by a new buyer and why RLTY is not already
in violation of the service description clause.

Response: Generally speaking, a carriage agreement will contain a service or
programming description, which may vary in the level of specificity — some may contain
fairly general references to a programming genre or different programming genres, while
others may contain more detailed content descriptions, sometimes even including
representative programming schedules.

Carriage agreements commonly include confidentiality provisions that prohibit the
disclosure of material terms and conditions, including the content or service description,
to third parties.> Comeast’s carriage agreement with RLTV contains this kind of
confidentiality provision. Under these confidentiality provisions, for example, a
prospective buyer of a network typically would be required to enter into a comprehensive
non-disclosure agreement (“NDA”) as a condition to reviewing carriage agreements, as
appears to be the case between RLTV and TheBlaze. See Exhibit 8 at 1 (referencing an
NDA between the parties).

Of course, what a network says publicly about its programming, as well as watching the
network itself, can indicate the types of programming its service description might
include. In the case of RLTV, the network publicly promotes its programming as
specifically targeting people over 50. As I noted during the House Judiciary
Subcommittee hearing, RLTV’s service is not general news or political commentary.
However, the confidentiality provisions in Comcast’s carriage agreement with RLTV
preclude a detailed enumeration and disclosure of the categories of programming that are

The FCC has long recognized the imnportance of these confidentiality provisions in the industry and

afforded strict confidential protections for carriage agrecinents. See, e.g., fxamination of Current Policy
Concerning the Treatment of Confidential Information Submirted to the Commission, Report and Order. 13 FCC
Red. 24816, 61 (1998); 47 CF.R. § 0.457(d)(1)iv).
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expressly permitted under the contract. Nevertheless, Comcast has not been involved in
any discussions with either RLTV or TheBlaze concerning whether any proposed
programming by TheBlaze would conform with the applicable service description
provisions in Comcast’s carriage a%reement or require a modification to them or any
other provisions in the agreement.”
Please also explain how the service description clanse works in practice when a
programming service proposes to sell to a new buyer.

«Is it not true that the service description clanse, if its langnage poses an
obstacle to a desired transaction, is a matter of negotiation and may be
modified to allow changes in the programming if necessary?

«Please explain why service description clanses were not a fatal obstacle to
Style becoming Esquire; to Current becoming Al Jazeera; to Oxygen
becoming Pivot; or to Fine Living becoming Cooking Channel.

Response: Generally speaking, service description provisions in a carriage agreement
for a programming network can be a matter of negotiation and modified upon agreement
between the relevant parties. A buyer of a programming network may also choose to
continue with the same kind of programming shown on the network, or make changes to
the programming that fit within the existing service description provisions of a carriage
agreement, thus requiring no modification to those provisions. Because these contractual
provisions are subject to confidentiality restrictions, Comcast is not in a position to
discuss publicly the service descriptions in its carriage agreements with the various
rebranded networks identified in your question.™

You said a number of times during the hearing that if Comcast is suspected of
discriminating in favor of its programming affiliates in carriage decisions, the
answer is the program carriage regime at the FCC.

«Please enumerate the number of times that Comcast has beeu served with a
program carriage complaint in the past ten years. With respect to each
complaint, please specify which programming services (affiliated and non-
affiliated) were involved and what the outcome of the case was.

Response: In more than two decades since the program carriage statute was enacted, and
after thousands of negotiations, only four networks have ever brought a program carriage
complaint against Comcast — and none of those complaints succeeded on the merits. As
discussed more fully below, Comcast prevailed in the WealthTV case; the D.C. Circuit

See Exhibit 8 (RLTV lctter)

For clarification, with respect to Pivot. Halogen TV and Documentary Channel were part of that channel

change, not Oxygen.
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ruled in Comcast’s favor in the complaint brought by the Tennis Channel; and the MASN
and NFL Network cases settled after we made strong showings of nondiscrimination
before the FCC.

Comecast bargains fairly. If this sometimes results in a decision not to carry a particular
service, or not to carry the network as broadly as it demands, that is a function of the
marketplace and is entirely permissible under the FCC’s rules. There is not and should
not be a mandate for any MVPD to carry every network. Programmers can easily allege
carriage discrimination that does not in fact exist (or even the potential of discrimination
during the pendency of a transaction), often simply to try and gain more leverage in
carriage negotiations. The actual facts and outcome of these disputes prove that Comcast
makes carriage decisions based on legitimate business considerations, such as the price
and value of the programming offered, the likelihood that the programming will meet the
needs of our customers, and similar considerations. There are hundreds of programming
services unaffiliated with Comcast, and Comcast either carries or has fairly considered
carriage of the vast majority of them.

The following is a description of the handful of program carriage disputes in the past ten
. . . .55
years where a Comcast entity was served with a program carriage complaint.”

e In 2005, TCR Sports Broadcasting Holding, L.L.P., doing business as Mid-Atlantic
Sports Network (“MASN™), filed a program carriage complaint against Comcast.
The parties settled this dispute in 2006, with Comcast carrying MASN in the vast
majority of Comcast’s systems in MASN’s service territory. Tn 2008,
notwithstanding the prior settlement and carriage deal, MASN filed a program
carriage complaint demanding carriage on Comecast systems serving subscribers in
Harrisburg, Pennsylvania, and Tri-Cities, Roanoke and Lynchburg, Virginia. Aftera
full evidentiary hearing, the FCC’s Enforcement Bureau filed formal comments
stating that MASN’s complaint was not meritorious. Specifically, the Enforcement
Bureau advised the Presiding Judge that MASN had failed to refute the fact that
Comcast had legitimate business reasons for not carrying MASN in the disputed
service areas. Comecast and MASN settled the dispute thereafter, before any
additional FCC proceedings.

e In April 2008, Herring Broadcasting, Inc., doing business as WealthTV
(“WealthTV™), filed a program carriage complaint alleging that Comcast (and three

While not a complaint under the program carriage rules, in 2007, after the FCC imposed the program

carriage arbitration condition for RSNs in the Adelphia Order, The America Channel (“TAC™), which had
announced plans to launch as a general interest channcl, instcad acquired rights to some college sports and filed a
demand for program carriage arbitration, claiming that it was now an RSN cligible to use that condition. As TAC
had not yet launched, Comeast petitioned the FCC for a declaratory ruling as to whether TAC was a qualified RSN
and thus cntitled to arbitration. Although the FCC suspended the Adelphia Order’s prograin carriage arbitration
condition indefinitely because of its susceptibility to abusce, the FCC nevertheless “grandfathered™ TAC to allow it to
pursuc arbitration. The partics” scttleinent in October 2007 guaranteed carriage of TAC on Coincast’s systems. But,
after more than six years, the network has never launched.
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other defendants, including TWC) had each discriminated on the basis of affiliation
by deciding not to carry the network. Comecast (and all of the other defendants)
prevailed in the case, as the FCC’s Chief Administrative Law Judge (“ALJ”) found
that Comecast had made its carriage decisions for business reasons unrelated to its lack
of affiliation with WealthTV. The Presiding Judge also found that the complainant
had “failed completely” to prove its allegations, that its evidence was “unreliable,”
and that its witnesses were “not credible.” The full Commission affirmed this
decision and found for Comcast (and the other defendants) — a decision that was later
affirmed by the United States Court of Appeals for the Ninth Circuit.

Tn May 2008, the NFL, owner of the NFL Network (“NFLN"), filed a program
carriage complaint alleging that Comcast discriminated on the basis of affiliation
against NFLN by treating Versus and Golf Channel more favorably than NFLN; and
that Comcast’s alleged discrimination restrained NFLN from competing and had no
legitimate business purpose. At a full evidentiary hearing in April 2009 before the
FCC’s Chief ALJ, Comcast argued, among other things, that: (1) NFLN received the
carriage it bargained for in the parties’ contract; (2) Comcast appropriately
repositioned NFLN from a broadly penetrated digital tier to the sports tier when
NFLN imposed an enormous surcharge for its eight-game package — a repositioning
right that NFLN had offered to induce Comcast’s original carriage of the network;
and (3) the eight-game package was not worth the price that NFLN was demanding.
The case settled shortly after the hearing.

Tn JTanuary 2010, Tennis Channel filed a program carriage complaint alleging that
Comcast unlawfully discriminated against Tennis Channel by treating Versus and
Golf Channel more favorably than Tennis Channel by continuing to carry Tennis
Channel on a sports tier while carrying those networks on highly-penetrated tiers.
The Chief ALJ ruled in favor of Tennis Channel in December 2011, as did the
Commission in July 2012. On appeal, the United States Court of Appeals for the
D.C. Circuit emphatically and unanimously ruled in favor of Comecast, finding that
Comcast’s carriage decision was appropriate and non-discriminatory, as its decision
not to move Tennis Channel from a sports tier to expanded basic was simply a
“straight-up financial analysis” of the immense additional costs the change would
impose on Comecast and its customers, with no evidence of any corresponding
benefits. When given the opportunity to pursue the case at the Supreme Court, the
government’s own lawyers chose not to do so. And the U.S. Supreme Court denied
Tennis Channel’s petition for review of the decision.*®

*Please identify any complaint that eventuated in carriage of the
complainant’s network, specifying whether such carriage was the result of an
administrative or judicial ruling or settlement of litigation.

Tennis Channel has moved (o reopen proceedings at the FCC, which Comeasl has opposed.
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Response: In the MASN case discussed above, the parties signed a settlement agreement
in August 2006 providing MASN broad carriage in Comcast’s systems in MASN’s
territory, and the case was dismissed. The second MASN case was also settled, resulting
in carriage of the programming in most of the systems identified in the complaint on
mutually agreeable terms.

«Please identify any instance in the past five years in which Comcast has
taken a position in pleadings at the FCC or before a court or in legislative
testimony on the constitutionality of the program carriage regime. Please
identify the same with respect to any instance in the past five years in which
Comcast has argued that the program carriage regime is outdated and
should be repealed or modified.

Response: Comcast submitted comments and was active in the proceeding during the
FCC’s most recent program carriage rulemaking, see MB Docket Nos. 07-42 and 11-131,
modifying and proposing changes to the program carriage rules. Comcast opposed the
proposed changes, and in particular the lawfulness of the proposed standstill rule.

The programming market is more competitive than ever, and we believe these the terms
of carriage agreements can and should be handled through ordinary commercial
negotiations. Comcast’s experiences with the program carriage complaints discussed
above have shown that program carriage complaints are not well-suited to baseball-style
arbitration or other expedited dispute mechanisms.

Comcast has consistently advocated that, in today’s intensely competitive environment, it
makes no sense for the FCC to interfere in the marketplace in a manner that tips the
scales by creating new, artificial incentives or leverage for programmers. And that is
particularly true in this era of rising programming costs and rapid change within the
industry. Comcast and other MVPDs must retain the latitude to reach deals that make
economic sense across the board, which means having the ability to resist unreasonable
pricing and tier demands. Proposals that would facilitate litigation over every such
decision would distort the marketplace and seriously impair First Amendment freedoms.
There is no valid need for regulation — much less expanded regulation — in this area.

*Does Comcast currently support the constitutionality and vitality of the
program carriage regime?

Response: Comcast believes that changes or proposals that would expand the rules make
no sense at a time when the marketplace is very competitive, and programmers and
distributors are successtully figuring out how to make their content available in more
ways. There is no lack of diversity that the government needs to address; literally
hundreds of channels are available to pay TV subscribers; and numerous online
distributors are expanding their content offerings every day. The programming market is
more competitive than ever, and we believe these kinds of issues can and should be
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handled through voluntary commercial negotiations. That said, Comeast does and will
continue to comply with the existing rules.
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Response to Questions for the Record from Robert D. Marcus,
Chairman and CEO, Time Warner Cable Inc.

Questions for the Record from
Chairman Bachus
for the Hearing on “Competition in the Video and Broadband Markets: the Proposed
Merger of Comecast and Time Warner Cable”
May 8, 2014

Questions for Mr. Marcus

1. Can you describe the state of competition in the advertising markets where Time Warner
Cable currently has a presence? Do you believe the proposed transaction will affect this
level of competition, particularly where Time Warner Cable and Comcast participate in
local cable advertising and advertising interconnects?

The advertising marketplace is robustly competitive. Time Warner Cable’s advertising business
competes with a variety of alternative outlets including broadcast television stations, radio
stations, newspapers, outdoor display advertising, and Internet sites. Broadcast television
remains the dominant force in television advertising and new online opportunities continue to
emerge.

The proposed merger is unlikely to have any substantial impact on the market for cable
advertising. And any modest effects that do occur will be procompetitive and beneficial for
consumers, as the transaction will help the company to compete more effectively against
broadcast stations in the sale of advertising slots.

Because Time Warner Cable and Comcast do not overlap in any geographic area, the two
companies are not competitors in providing cable advertising to subscriber households. In fact,
as you noted in your question, in most instances where the two companies are both present in the
same metropolitan area we already sell advertising jointly through “interconnect” arrangements.
These procompetitive arrangements allow MVPDs to compete more effectively with
broadcasters, benefitting both consumers and advertisers. Where interconnect arrangements are
in place the merger will have no impact on cable advertising. In fact, because those interconnect
arrangements also include smaller cable operators, telco video providers, and the DBS providers
(DirecTV and DISH Network), the merger is also unlikely to have any effect on those providers’
advertising sales. This procompetitive transaction will not cause any price increases or diminish
the availability of cable advertising opportunities for small business or other advertisers.
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Response to Questions for the Record from Matthew M. Polka,
President and CEO, American Cable Association

Questions for the Record from
Chairman Bachus
for the Hearing on “Competition in the Video and Broadband Markets: the Proposed
Merger of Comcast and Time Warner Cable”
May 8, 2014

Questions for Mr. Polka

1. You argue that the remedies that are contained in the NBC Order are insufficient,
particularly with respect to smaller cable providers. Why is that the case, and do you
have any suggestions for improvement?

Prior to Comcast/NBCU, the Federal Communications Commission conditioned
approvals of license transfers involving the combination of distribution assets of a multichannel
video programming distributor (“MVPD”) and the programming assets of a broadcast station or
regional sports network (“RSNs”) on the acquiring parties’ “voluntary” acceptance of the
remedial condition of “final offer” or “baseball style” arbitration. These conditions were
intended to mitigate the incentive and ability of the programmers affiliated with the MVPDs to
charge above fair market value prices to other MVPDs. The theory behind this remedy is that a
programmer’s risk of losing “final offer” arbitration to an MVPD would constrain its pricing
behavior. For numerous reasons, this remedy has proven to be of little to no value for small
MVPDs and their customers.

The FCC attempted to make the arbitration condition more attractive to small MVPDs in
its review of the license transfers associated with the Comcast/NBCU deal. For small MVPDs,
one of the main problems with the previously adopted arbitration conditions is that its high fixed
costs are likely to exceed any potential financial benefits of winning the arbitration.' To address
this concern, Comcast agreed, at the insistence of the FCC, to subject itself to a modified version
of the arbitration condition, agreeing to a “one-way fee shifting” condition for arbitrations with
small MVPDs. This new requirement obligated Comcast to reimburse the MVPD for its
arbitration fees if an MVPD with less than 600,000 subscribers wins the arbitration. However, if
Comcast wins the arbitration, each side is responsible for its own costs for the arbitration. The
FCC recognized the need for “one-way fee shifting” to make a small MVPD’s threat to take a
programming tee dispute with Comcast to arbitration more credible in order to force Comcast in
its negotiations to lower its asking price to a fee closer to fair market value.

Unfortunately, while one-way fee shifting looked attractive from an academic
perspective, it alone did not make arbitration any more attractive to small MVPDs. One-way fee
shifting works only if the programmer actually believes there is a credible threat that a small
MYVPD will both seek arbitration and win. In practice, small MVPDs were no more likely to
take a programming fee dispute with Comcast to arbitration with this mechanism than without it
due to remaining issues, and Comcast felt no greater threat. Since Comcast knew that smaller
firms would not engage in arbitration even with one-way fee shifting, it faced no constraints on
extracting higher fees from these MVPDs and their customers, consistent with predictions based
on economic modeling. In the years since the Comcast/NBCU transaction was approved, despite
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findings that Comcast/NBCU would have an incentive and ability to charge higher prices to
other MVPDs, no small MVPD has utilized the arbitration condition with one-way fee shifting.

The following explains why “one-way fee shifting” alone did not make the arbitration
condition more attractive for small MVPDs, and restates the other problems with arbitration for
small MVPDs that the FCC has yet to address. In order for small MVPDs to be protected from
the additional harms of the Comcast/TWC/Charter deals, it is imperative that all of these
remaining issues be addressed.

Lack Of Critical Information: Arbitration works only when a programmer believes
there is a real risk that an MVPD will utilize it and can win, and this would occur only if an
MVPD can precisely predict the result of the arbitrator’s calculation of fair market value.
However, in reality, small MVPDs cannot precisely predict such an outcome because they do not
have precise information on the key factors that an arbitrator would likely use to make its
determination, including: (i) existing and previous prices a vertically integrated programmer
charges other MVPDs for the disputed programming; (i) the size of the volume discounts
granted to larger MVPDs versus small MVPDs (a.k.a. “small MVPD” premium), (iii) what other
programmers charge for similar programming; (iv) the costs of acquiring the content comprising
the programming at issue; (v) the programmer’s internal studies or discussions of the imputed
value of the disputed programming as sold in bundled agreements; and (vi) the programmer’s
other internal evidence of the value of the programming. And even to the extent a small MVPD
may know bits and pieces of this information, decisions of individual arbitrators will vary
widely, leading to even greater uncertainty. Since small MVPDs cannot precisely predict the
result of an arbitrator’s calculation of fair-market value, their odds of losing an arbitration and
not being reimbursed for its expenses remain signiticant factors in deterring small MVPDs from
pursuing arbitration. A vertically integrated programmer would understand this, and therefore
would not be deterred from seeking to extract higher fees from small MVPDs at levels predicted
based on economic modeling. In other words, a small MVPD cannot assess with any degree of
certainty whether it is likely to win the arbitration and have its arbitration costs reimbursed, or
lose the arbitration and be forced to cover its own costs.

Small MVPDs Are Risk Averse: One million dollars, the average cost of baseball-style
commercial arbitration, is a relatively large share of a small MVPD’s revenue. Consequently,
small MVPDs are unlikely to take the risk of arbitrating, even with the prospect of potentially
being reimbursed down the line for arbitration expenses. This reality discourages small MVPDs
from using the arbitration remedy, even under a one-way fee shifting. Faced with the prospect
of possibly losing $1 million in arbitration costs and bearing the burden of higher programming
costs, a small MVPD will choose to simply “eat” the higher programming costs. One-way fee
shifting may make winning an arbitration more financially attractive, but it neither improves a
small MVPD’s chances of winning nor mitigates the significant cost of losing. Small MVPDs
are unwilling to take on that kind of risk.

In addition, other factors exacerbate the problem with the arbitration conditions.

Information Imbalance: Although some of the relevant information is unknown to both
the small MVPD and a vertically-integrated programmer, much of the information is unknown
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only to the MVPD. For example, with regard to Comcast, the company will know the prices it
charges for its broadcast stations and its regional sports networks to other MVPDs, and the
nature of the formulas it uses to account for price variations, such as differences in fees charged
to different sized operators, or based on an MVPD’s distance from a covered team’s home
stadium. In addition, Comcast, as the country’s largest MVPD, is a purchaser of RSNs around
the nation, and therefore has more information on the prices for these networks in general. This
imbalance is most stark for small MVPDs, who unlike national distributors, such as DIRECTV,
DISH Network, Verizon, and AT&T, typically operate in a single market and carry a single RSN
and a single NBC broadcast station. Asymmetric possession of information exacerbates the
small MVPD problem of lacking critical information as discussed above. Vertically integrated
programmers typically have the information needed to calculate a fair market value, and so the
MVPD, who lacks this information, will win only when it can accurately predict when the
MVPD-affiliated programmer is bluftfing. But knowing that the vertically integrated
programmer is bluffing is not enough; the small MVPD will also have to put forth blindly a final
offer in advance of obtaining any discovery through the arbitration process, and hope that it
didn’t choose a rate that is too far below the fair market value, thus risking loss of $1 million in
addition to having to pay higher programming fees.

Problems Getting Started: When conditions are first introduced and there is no track
record of arbitration results to consult, small MVPDs will be especially poorly informed. This
means that the first few MVPDs who test the one-way fee shifting remedy will have to bear
especially high risks. Accordingly, there is a particular risk that such arbitrations will never be
tried because the first few will be viewed as excessively risky for any small MVPD. This
continues to be a problem with regard to the conditions adopted to mitigate the harms of the
Comcast/NBCU transaction, which for many of the reasons discussed in this response, have
never been utilized by any small MVPDs.

A Vertically Integrated Programmer Subject To An Arbitration Condition Is Likely
To Outspend Its Opponents In Arbitrations: An MVPD-aftiliated programmer will find it
rational and profit maximizing to outspend its opponents in the arbitration process. The
programmer will have a reputational incentive to apply overwhelming force in its earliest
arbitrations, particularly with risk-adverse small MVPDs, to discourage other small MVPDs
from undertaking subsequent arbitrations. Moreover, since a vertically integrated programmer
will be in multiple arbitrations and can reuse many aspects of its preparations in later
arbitrations, it will likely be able to do more with the money it spends.

The Comcast/NBCU arbitration condition is not only flawed because of its limited utility
for small MVPDs, but also because of its limited scope.

The Comcast/NBCU Conditions Do Not Apply To All Programming Affiliated With
Comcast: The Comcast/NBCU merger conditions apply only to programming that is controlled
or managed by Comcast, which means the following Comcast-affiliated networks are not
covered by the conditions: MLB Network, NHL Network, PBS Kids Sprout, Retirement Living
TV, Shop NBC, TV One, Weather Channel and Universal Sports. Even though Comcast does
not directly control or manage these stations, the company is an investor with a financial interest
in seeing these networks charge rivals of its MVPD systems higher fees than non-rivals.
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Moreover, as an investor, Comcast has an ability to influence the decision making of their
affiliated networks in the fees they charge Comcast’s rivals. The only protection that MVPDs
have against discriminatory treatment of these Comcast-affiliated networks is the program access
rules, but as ACA has argued for many years, these rules are not available to the buying group
that negotiates programming deals for nearly all small and medium-sized MVPDs, due to
problems in the way the FCC has implemented Congress’ program access directives.

Summary: In summary, small MVPDs will not be able to precisely predict the price that
will result from arbitration in order to maximize their chance of winning and having their
arbitration costs reimbursed. They lack information about other prices that Comcast charges;
about the “small MVPD premium” paid by other operators; about the prices other programmers
charge for similar programming; and about data and information pertinent to the other factors an
arbitrator is likely to consider. Moreover, decisions of arbitrators may vary. The signiticant risk
of losing an arbitration will still generally discourage small MVPDs, who are risk-adverse due to
their limited resources, from engaging in arbitration even under one-way fee shifting. Factors
exacerbating this are asymmetric information; start-up problems; and the fact that
Comcast/NBCU will be a long-term player and find it rational and profit maximizing to outspend
its initial opponents. For these reasons, Comcast will know that small MVPDs will not engage in
arbitration, and the arbitration process will place no restraint on Comcast from charging small
MVPDs higher prices for “must have” programming consistent with the estimates of Professor
Rogerson.

Should the FCC simply model any Comcast/TWC remedial arbitration conditions on
those applied to Comcast/NBCU, small MVPDs will once again be left with rights but no
effective remedies, and the operators and their subscribers will bear the brunt of above-market
programming price increases made possible solely by the combination of key programming and
distribution assets of the Applicants.

In the coming months, ACA looks forward to working with the FCC and Congress on
conditions that would prohibit Comcast/TWC from charging small MVPDs more than clear,
market-based rates for “must have” programming together with a simplified enforcement
mechanism that can provide certain relief when commercial negotiations fail to produce
satisfactory outcomes for small MVPDs. Imposing conditions on Comcast/TWC that work for
small MVPDs will ameliorate transaction-related harms that otherwise would significantly and
adversely affect small MVPDs and their subscribers, while having a de minimis impact on either
Comcast/TWC specifically or the programming market in general due to the small percentage of
the market served by small MVPDs.
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Response to Questions for the Record from C. Scott Hemphill,
Professor of Law, Columbia Law School

Response to Questions for the Record

C. Scott Hemphill
Professor of Law
Columbia Law School

House Judiciary Committee
Subcommittee on Regulatory Reform, Commercial and Antitrust Law

Oversight Hearing on Competition in the Video and Broadband Markets:
The Proposed Merger of Comcast and Time Warner Cable

July 1, 2014

Question #1

During the hearing, Mr. Polka of the ACA testified that, after the merger, Comcast will
be able to extract lower prices from video content programmers and that, in turn, the
programmers will seek higher payments from other video distributors to compensate for the
loss. Do you agree that post-merger (a) Comcast will have sufficient bargaining power to obtain
lower prices from programmers than it can obtain today; and (b) programmers will “make up”
any shortfall from the discounts they provide to Comcast by raising prices to other video
distributors?

Response

| disagree with the conclusion that a post-merger Comcast would have greater
bargaining power with programmers, thanks to its enlarged subscriber base. To be sure, the
stakes would be higher for a programmer, compared to today, because the programmer could
lose more revenue from lost viewers if its contract negotiations with an enlarged Comcast
broke down. On the other hand, Comcast would have more to lose too, as more customers
could plausibly complain or cancel their service in the event of a breakdown. To conclude that
Comcast would gain bargaining power and thereby strike a better deal on a per-subscriber
basis, it is necessary to establish that there is some special, disproportionate consequence in
the case of bargaining failure.

One such consequence would be if the post-merger Comcast were so large that a
programmer would be unable to effectively function without a Comcast deal. In 2007, the
Federal Communications Commission reached the conclusion that a video distributor must
have at least 30 percent of traditional video subscribers to pose such a risk. This proposed
threshold was rejected by the D.C. Circuit for understating the degree of competition in video
markets. In any event, itis surely too conservative today, given the rise of alternative online
outlets for reaching viewers. This transaction, which results in a share of traditional video
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distribution slightly less than 30 percent, is therefore unlikely to be of a sufficient size to make a
meaningful difference in this respect.

| also disagree with Mr. Polka’s conclusion that, if Comcast did secure lower prices,
programmers would be expected to make up the “shortfall” by striking a better bargain with
other distributors. As a matter of economic principle, a rational programmer should already be
pushing each distributor as hard as it can, thereby securing the highest price possible for its
content from each distributor. This strong, pre-existing incentive to maximize profits from all
distributors does not depend on the bargain that Comcast strikes with a programmer.

Question #2

In your testimony, you characterized the Comcast-Netflix interconnection arrangement
as “a sign that the market is working well.” Please explain why you believe the Comcast-Netflix
interconnection arrangement is a reflection of a well-functioning market.

Response

Online video distribution is a rapidly growing business. To handle that growth, it is
appropriate to put a price on the additional capacity demands resulting from the increased
popularity of online video. It is efficient for the distributor and its end-users, considered
collectively, to pay for that capacity, rather than spreading the expense among all customers of
an internet service provider. Doing so better aligns usage with cost and incentivizes both
investment and economical use.

A variety of business arrangements have been implemented to connect online video
distributors with viewers. Paid peering is just one among several possible solutions. The fact of
payment is not in itself problematic. After all, payment for interconnection has long been made
using some mix of cash and reciprocal carriage of the other firm’s traffic. Netflix's agreements
with Comcast and Verizon do not indicate a failure of the market that antitrust law might be
expected to remedy. To the contrary, these agreements indicate that the parties have the
incentive and ability to bargain for mutually productive, socially valuable business
arrangements.

Question #3

Can you please explain whether you have any antitrust concerns with the impact of the
proposed Comcast-Time Warner Cable on the advertising marketplace?
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Response

| have not examined the advertising markets at issue in this transaction in sufficient
depth to offer a complete analysis. However, two features of these markets are relevant to the
antitrust evaluation. First, advertisers, including local advertisers, have a large number of
alternatives to choose from beyond cable, including broadcast television, internet, radio, and
newspaper advertising. Second, so far as | am aware, Comcast and Time Warner Cable do not
compete for local advertisers, given their distinct footprints. These features make it unlikely
that the transaction would substantially increase concentration or reduce head-to-head
competition in the sale of local advertising.
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Resp(')nse to Questions for the Record from Dave Schaeffer,
Chairman and CEO, Cogent Communications Group, Inc.

Questions for the Record from
Chairman Bachus
for the Hearing on “Competition in the Video and Broadband Markets: the Proposed
Merger of Comcast and Time Warner Cable”
May 8, 2014

Questions for Mr. Schaeffer

1. Inyour testimony, you argue that Comecast will be able to prevent content from
reaching customers over the “last mile.” Do the requircments contained in the NBC
Order, particularly the Open Internct requircments, adequately address your
concerns? )

No. The Open Internet requirements in the NBC Order do not apply to Coimcast’s
practices relating to interconnection with other networks. Those requirements only apply
to traffic inside Comecast’s network, Thus, Comcast has the ability 1o do indirectly (e.g.,
by keeping interconnection points congested) that which it is prohibited from doing
directly. Moreover, the absence of a clear definition of “reasonable network
management” (including an explicit statement of how it relates to interconnection
practices) compounds the problem.

2. Comcast argues that the interconncction marketplace is competitive, which has
resulted in competitive rates for transit. Do you agree or disagree? Please explain
your rationale.

It is not clear what Comcast means by the “interconnection marketplace.” 1f it is
referring to the market for interconnection to Comcast, that is a market with a monopolist
on one side — Comeast. It is a market characterized by increasing payments to Comcast.

~ What is clear is that the price for Internet access (transit) for businesses has declined
substantially in recent years. For example, over the past 5 years Cogent has loweted its
prices for Internet transit by approximately 22% per year. At the same tine, the costs
paid by consumers for access to the Internet provided by companies like Comcast have
gone up, What explains the difference? Cogent faces vigorous competition in the sale of
Internet transit, whereas residential broadband ISPs like Comcast and Time Warner Cable
operate in markets in which they cnjoy substantial market power, in some cases facing no
competition at all.

3. Can companies like Cogent resort to antitrust remedies to the extent there is
anticompetitive behavior in reaching the “last mile,” or are those remedies
insufficient?

Private antitrust enforcement is not a substitute for the prospective application of the
antitrust laws (and the FCC’s public interest standard) to address the anticompetitive
implications of the pending merger. Antitrust cases take too long to be effective,

1
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especially in the rapidly-evolving Internet business. Moreover, while companies like
Cogent might be compensated for their antitrust injury through treble damages, those
damages cannot compensate consumers for losses they sustain—by being denicd access
to Internet content for which they already have paid-—while such a case is being litigated.
Bven injunctive relief may come too late to remedy the competitive harm to consumers,
as well as edge providers who might not survive a sustained period of having their access
to Comeast-Time Warner Cable customers degraded or denied,

Some of your relationships with interconnection counterparties involve payment,
others do not. Is there a clear understanding regarding the degree of traffic flow
that needs to change before a relationship switches from a free transfer to a paid
transfer? How does Cogent make that clear with its counterparties, and does
Comcast engage in similar practices?

The type of interconnection agreement that Cogent enters into with another network is,
typically, a function of the other network’s reach. As a Tier 1 ISP, Cogent has
settlement-free interconnection arrangements with 38 networks around ihe globe. Cogent
also sells transit services to ISPs (among other customers) who do not have a sufficiently
robust network to interconnect with Cogent on a settlement-free basis. These are arm’s-
length commercial relationships that take place in a competitive market. Unlike Comecast
and Time Warner Cable, Cogent does not have bottleneck control over access to its
customers. As such, again unlike Comcast and Time Warner Cable, Cogent cannot
extract terms and conditions that would not prevail in a competitive market. Cogent does
not purchase transit services or paid peering to reach any portion of the Internet, not does
it sell paid peering. We do not have any particular insight into what Comcast
communicates to other counterparties with whom it deals.

1s jt possible that the flow of traffic from Comcast would increase to such a degree
that you would begin charging it for transit services?

" “The fcrms under which Cogent exchanges traffic with Commcast afe riot a futiction of

traffic ratios. Indeed, the exchange of data over the Internet always has been
asymmetrical. Today, Cogent exchanges traffic with Comcast on a settlement-free basis.
Although Comeast does not meet Cogent’s criteria for settlement-free peering, Cogent
nonetheless exchanges traffic with Comcast in this manner based on the substantial
market power Comcast has. That market power will be enhanced by the proposed
merger.

Has your company cver de-peered or been de-peered by (or otherwise purposefully
disconnected with or been disconnected from) any Internet service provider or other
Internet traffic carrier? If so, please list cach such instance and identify the
company or companics involved.

Several of Cogent’s peers have broken off peering relationships with it. In each case
peering was subsequently reestablished.
2
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- AOL in 2003

- Teleglobe in 2005

- France Telecom in 2005

- Level 3 in 2005

- Sprint in 2008.

Cogent broke off its free peering relationships with around 300 networks over several
years, Many of these peering relationships had been established to allow Cogent to
maintain connectivity with smaller ISPs that might be unreachable if a major player
decided to de-peer Cogent. As Cogent expanded the scope of its own network and its

interconnections with other peers, it no longer needed to maintain this connectivity to
networks that did not meet its peering criteria to deliver access to the entire Internet.



