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INTRODUCTION AND BACKGROUND

Chairman Johnson, Ranking Member Issa, Members of the Committee, thank you for the opportunity
to testify at today’s hearing. This hearing is about the U.S. Supreme Court’s “Shadow Docket.” It is a phrase
that sounds mysterious, foreboding, suspicious. Professor William Baude of the University of Chicago Law
School coined the term a few years ago to refer to the Court’s “orders and summary decisions.”? As Professor
Barry Friedman of NYU Law School points out, however, another name for the shadow docket is the Supreme
Court’s “orders list’—a far less ominous topic of discussion that sounds bureaucratically dull.? Far from
lingering in shadows, all of the documents, briefs, and orders comprising the so-called shadow docket are readily
available on the Supreme Court’s website.*

Orders on the shadow docket differ from the Court’s merits decisions—which result in the Court’s
customary written opinions—in several respects. Although the Court’s orders are based on petitions and
briefing from the parties, they are typically issued without oral argument and the involvement of amici
Additionally, the orders are often issued without accompanying opinions explaining the Court’s rationale,
though either the majority or individual Justices are free to issue such opinions setting forth their reasoning.
The absence of opinions can make it hard for litigants and the public to tell the standards the Court applied in
granting or denying relief.” This, in turn, makes it harder for lower courts to conform their rulings to the
Coutt’s directives.

The lack of explanation can also sometimes contribute to a perception that the Coutrt has treated similar
cases differently. Indeed, the absence of reasoned elaboration may even make it more difficult for the Justices
to ensure they actually are according equal treatment to similarly situated litigants. Moreover, when the Court’s
orders are unsigned, it can be unclear which—or exactly how many—Justices voted to support or oppose the
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relief.? Again, however, Justices are free to publicly note their concurrence or dissent. Finally, unlike merits
opinions, which are announced in open court, “[tlhe orders list issues without ceremony” a half hour before
the start of the Court’s regular session.” Based on these aspects of the shadow docket, scholars such as
Professor Baude have expressed concern that the Court may “deviate from its otherwise high standards of
transparency and legal craft” in such matters.!0

Itis important to recognize that the orders list and the procedures governing it reflect how the Supreme
Court conducts most of its business. The most commonly issued order is the denial of certiorari, which the
court issues when declining to review a case on the merits. Each year, the Supreme Court summarily denies
between seven and eight thousand petitions for certiorari.!' Virtually all of these rulings are terse, unsigned
orders unaccompanied by any explanation. The Court generally affords the full panoply of procedural
restrictions and transparency to its opinions that establish binding law as a matter of stare decisis for the entire
nation, and greater procedural flexibility to petitions for largely discretionary relief, such as certiorari denials
and stays, where it is not seeking to establish binding law, but rather focusing primarily on the adjudication or
resolution of a particular case.!? The disparity between the Court’s procedures appears to correlate to whether
the Court is performing a primarily law-declaration function or dispute-resolution function.’> Because the
Court’s role is not primarily error correction, it appears to exhibit greater procedural flexibility in the limited
number of cases when it grants extraordinary relief to perform that function.

CRITIQUES OF THE SHADOW DOCKET

Professor Baude has raised two main critiques against the shadow docket. First, he points out that,
apart from summary reversals, “many of the orders lack the transparency that we have come to expect in [the
Court’s] merits cases.”!* There can be potentially valid reasons for the lack of written opinions, however.
Given the emergency nature of many of these petitions, time constraints can make it difficult or impossible to
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prepare contemporaneous opinions.!S “[IJn many of those cases, there is a need for swift rulings and virtually

no time to prepare even a short explanatory opinion (though the Court could release one later).”'6 Moreover,
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it may often be much easier for Justices to agree on an ultimate outcome than to craft an opinion with detailed
reasoning on which they can all agree. And when Justices “agree on the outcome, but on different grounds . . .
[d]eciding the case by summary order allows them to strike an incompletely theorized agreement—they achieve
the right outcome, but without saying why.”!” The Court may be especially reluctant to issue a hurried opinion
that, regardless of any disclaimers the Court may append, is likely to be treated as precedent—or at least a
powerful signal—by lower courts and cited by litigants.!® Moreover, because many of these orders “respond
to unusual or unexpected developments,” it may be hard to “have a fully prescribed set of procedures” for
addressing them.’ At a minimum, however, there does not appear to be a need for either vote tallies, or the
identities of the Justices who voted to grant or deny a petition, to be withheld from the public. Publicly
disclosing Justices’ votes can help incentivize consistency, bolster “individual accountability,” and enhance the
perceived legitimacy of the Court’s actions.?

Second, Professor Baude contends that the criteria the Court uses to decide whether to summarily
reverse a case are unclear.?! Summary reversals have been the subject of academic critique for decades.?? Unlike
many other types of orders on the shadow docket, however, the modern Court typically “provides reasoned
explanations” for its summary reversals.?> And the “sheer practice of summarily reversing a handful of cases
every year creates a tradition that makes the practice not unexpected.”?* Baude suggests that the Court appears
to have largely coalesced around the view that “summary reversals are warranted in areas of law where there is
an unusual epidemic of lower-court judges willfully refusing to apply the Supreme Court’s interpretations of
the law.”? To the extent that is accurate, it is highly unlikely the Court would expressly articulate such a
standard in either its Rules or opinions. Expressly recognizing the possibility that lower courts may attempt to
undermine, circumvent, or ignore Supreme Court opinions—particularly recent opinions—with which they
disagree would contribute to a heavily politicized, legal realist view of the federal judiciary that the Court has a
strong institutional interest in opposing and refuting.?
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More recently, Professor Steve Vladeck of the University of Texas School of Law has voiced a third
concern: in recent years, the Solicitor General has become more willing to request, and the Court has
concomitantly become more willing in grant, certain forms of extraordinary relief to the government through
the shadow docket.?” As of January 2017, “the Solicitor General has sought stays from the Supreme Court on
at least twenty-one different occasions; has asked for certiorari before judgment nine times; and has expressly
requested mandamus relief directly against a district court in at least three different cases.”? Professor Vladeck
argues that the Court’s tolerance of such requests and willingness to grant them has given the federal
government an unfair litigation advantage.?’ He is particularly concerned the Court may be showing favoritism
“for a specific political party when it’s in control of the federal government.”

Based on these statistics, the two main types of extraordinary “shadow docket” relief that the Court
has afforded the government in recent years are stays of lower courts’ orders and certiorari before judgment.
It is difficult to make categorical claims about these orders, since they arise from such a diverse array of different
cases. And particular orders may certainly raise valid causes for concern. In assessing the proptiety of the
Court’s actions more broadly, however, it is helpful to bear in mind two overarching considerations.

A. Stays Pending Appeal, Certiorari Before Judgment, and Nationwide Injunctions

A substantial fraction—though by no means all’'—of the Court’s stays of lower court orders arose in
the context of so-called “nationwide injunctions.” As Professor Vladeck explains:

By volume, the most common ground the Trump Administration has invoked for needing
emergency or extraordinarily relief has been a response to nationwide injunctions issued by
district courts against executive branch policies. Of the twenty-one say applications, twelve
sought to allow a policy that had been subjected to a nationwide injunction to remain in place,
and six of the nine petitions for certiorari before judgment invoked the unique harm caused
by nationwide relief as the reason the Court should bypass the courts of appeals.>

As an initial matter, the unfortunately ubiquitous phrase “nationwide injunction” is misleading. Many
types of injunctions can have a “nationwide” effect.®> The real contrast is between a “plaintiff-oriented
injunction,” which is appropriately tailored to enforcing the rights of the plaintiffs before the court, and a
“defendant-oriented injunction,” which unnecessarily goes beyond that scope to enforce the rights of third-

Independence After Trump Attacks “Obama Judge,” N.Y. TIMES (Nov. 21, 2018) (quoting Chief Justice John Roberts as saying,
“We do not have Obama judges or Trump judges. . .. What we have is an extraordinary group of dedicated judges doing
their level best to do equal right to those appearing before them.”),
https://www.nytimes.com/2018/11/21/us/politics/ trump-chief-justice-roberts-rebuke.html.

27 Stephen 1. Vladeck, The Solicitor General and the Shadow Docket, 133 HARV. L. REV. 123, 124 (2019).

28 Id. at 134; see also id. at 124-25.

29 Id. at 126-27; see also id. at 159-60.

30 1d. at 126-27.

31 Professor Vladeck emphasizes, “[A] nonfrivolous percentage of the government’s applications for emergency or
extraordinary relief have had nothing to do with nationwide injunctions . ... Thus, even if nationwide injunctions are
behind much of this development, they cannot be behind all of it.” Vladeck, s#pra note 27, at 153.

%2 Vladeck, supra note 27, at 134.

33 See Michael T. Motley, Disaggregating Nationwide Injunctions, 71 ALA. L. REV. 1 (2019).


https://www.nytimes.com/2018/11/21/us/politics/trump-chief-justice-roberts-rebuke.html

party non-litigants, including rightholders outside the scope of the court’s geographic jurisdiction whose claims
would otherwise be subject to the law of other circuits.* A nationwide defendant-oriented injunction
completely bars a governmental defendant from enforcing a challenged legal provision against anyone,
anywhere in the nation (or potentially even world). Such orders may impact the rights of millions of people,
significantly interfere with the operations of federal agencies on a national scale, and prevent implementation
of programs or restrictions that the government believes to further important interests. They can turn what
would otherwise be ordinary constitutional litigation—including litigation where fundamental rights are at
stake—into an even more pressing matter in which the stakes have been exponentially increased, demanding
more immediate attention from higher courts. The willingness of lower courts to issue nationwide defendant-
oriented injunctions is one important contributing factor to the growth of the shadow docket.

Federal courts likely lack Article III jurisdiction to grant nationwide defendant-oriented injunctions.3
Such orders are likewise inconsistent with the traditional equitable principles that federal courts are bound to
apply when granting equitable relief.?* Two Justices have recently issued opinions endorsing these notions.?
Nationwide defendant-oriented injunctions also raise serious questions under Rule 23(b)(2), which already
provides a mechanism to allow plaintiffs to easily bring other rightholders before the court to have their claims
adjudicated.?® These orders also give rise to unfairly asymmetric preclusive effects. If the Government prevails
in a challenge to the validity of a legal provision, the court’s ruling has no res judicata effect for any rightholders
other than the plaintiff in that case.?® And district court rulings generally lack any stare decisis etfect; they do
not even bind other judges within the same district.** Yet if a single rightholder anywhere in the country prevails,
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a nationwide defendant-oriented injunction would allow the court to enjoin that provision against everyone,
everywhere (potentially even including the unsuccessful litigants in prior cases).#’ In other words, the
Government could successfully defend a challenged provision four times but, if it then loses the fifth case, the
provision could be enjoined throughout the nation.*

Additionally, defendant-oriented injunctions are inconsistent with the hierarchical, decentralized
structure of the federal judiciary.¥> By enacting the Evarts Act of 1891, Congress deliberately crafted a federal
judiciary in which the lower courts exercised limited geographic jurisdictions.** Each circuit is free to develop
its own body of law; the rulings of courts in one district or circuit lack binding stare decisis effect in other circuits.*
Nationwide defendant-oriented injunctions, in contrast, allow a district or circuit court to impose its view of
the law on third-party non-litigants throughout the nation, including rightholders whose claims would otherwise
be adjudicated based on the law of other circuits. Such sweeping authority is in tension with the limited
geographic jurisdiction of lower courts.

Nationwide defendant-oriented injunctions are similarly inconsistent with the Supreme Court’s ruling
in United States v. Mendoza*® In Mendoza, the Court held that the Government is not subject to offense non-
mutual collateral estoppel.#” In other words, if a litigant prevails on an issue against the Government, the
Government remains free to re-litigate the same issue against other litigants. The Government is not bound as
a matter of res judicata or collateral estoppel by adverse judicial rulings. The Court offered many explanations
for this doctrine. The Government is much more likely than other entities to be involved in repeat litigation
concerning the same issues. Moreover, allowing the first adverse district court ruling to bind the government
on a national basis “would substantially thwart the development of important questions of law by freezing the
first final decision rendered on a particular legal issue.”® It would be difficult for legal issues to percolate
through the lower courts and circuit splits to arise; the Court would be precluded from comparing the practical
consequences of different possible legal conclusions in different jurisdictions.*

In addition, if the government could be collaterally estopped from relitigating adverse rulings, it would
be forced to “appeal every adverse decision to avoid foreclosing further review.” The Solicitor General’s
ability to effectively exercise discretion over the Government’s litigation docket before the Supreme Court
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would be greatly curtailed. And a refusal to appeal a particular adverse ruling would make it much easier for
one presidential administration to bind successor administrations to a particular view of the law or Constitution
without the Supreme Court having addressed the issue.>® Much of the reasoning that led the Mendoza Court to
promote relitigation of public law issues by exempting the Government from the traditional rules of res judicata
equally suggest that district courts should not be able to hinder or prevent relitigation of such issues through
nationwide defendant-oriented injunctions.

Finally, from a pragmatic perspective, allowing courts to issue such injunctions greatly enhances the
incentives for, and consequences of, forum shopping.52 Plaintiffs can seek out the most ideologically
advantageous judge in the nation, and that person can enforce their view of constitutional law on all rightholders
throughout the nation, at least as an initial matter. “This means that controversial constitutional and other
challenges will tend to be adjudicated by ideological outliers toward the extremes of the political spectrum,
depending on the nature of the case, rather than a more representative cross section of the federal judiciary.
Lower court adjudications will disproportionately reflect such ideologically skewed judicial views, rather than
those of the median judge.”>? And, based on the luck of the draw in the composition of the appellate panel,
such rulings are often affirmed.

In short, nationwide defendant-oriented injunctions raise a wide range of serious concerns. If they are
curtailed—whether through a clear Supreme Court precedent directly on point, a federal statute, or an
amendment to the Federal Rules of Civil Procedure—at least one of the contributing factors to the recent
growth of the shadow docket will be removed.

B. Certiorari Before Judgment and Congressional Intent

Certiorari before judgment is one of the main forms of extraordinary relief that the Court has
increasingly granted to the Government in recent years through the shadow docket.5* Such an order allows the
Court to review a district court’s final judgment before the Court of Appeals has ruled on the case.” Although
the Court grants this relief very rarely, Congress’ intent in adopting the Court’s current jurisdictional provisions
was that the Court would exercise this authority to hear important constitutional cases directly from the district
courts, bypassing the intermediate appellate court.>

Throughout much of the Twentieth Century, any litigant could appeal directly as of right to the
Supreme Court when a federal district court struck down a federal law.57 In 1988, however, Congress adopted
the Supreme Court Case Selection Improvement Act (“Improvement Act”) to reduce the Court’s caseload.>
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This act eliminated the Supreme Court’s mandatory appellate jurisdiction over such constitutional cases, and
instead required them to be appealed through ordinary appellate channels—that is, to the Courts of Appeals—
like most other cases. To assuage concerns about eliminating mandatory, immediate Supreme Court review,
however, the House Judiciary Committee report accompanying the Act explained that the measure “should not
create an obstacle to the expeditious review of cases of great importance,” since certiorari before judgment
remained available.

The Committee recognized that “[p]rompt correction or confirmation of lower court decisions
invalidating acts of Congress is generally desirable for reasons of separation of powers, avoiding unwarranted
interference with the government’s administration of the laws and protection of the public interest.”® The
Improvement Act “increase[d] the importance” of certiorari before judgment “as a means of securing an
expeditious and definitive resolution of questions of statutory unconstitutionality by the Supreme Court.”¢!
The report concluded that the Committee “contemplates that the Court will give appropriate weight to the
elimination of direct review” when deciding whether to grant certiorari before final judgment in cases where a
lower court has invalidated a federal law.6?

The Department of Justice, in advocating the Improvement Act, likewise emphasized that it “need not
[prevent] expeditious” Supreme Court review “in cases of exceptional importance.”’> The Department
explained that, when “expedited consideration by the Supreme Court is required,” the Court could grant
certiorari before judgment, as it had recently done in two cases.®* It observed that such relief is appropriate
because, “|o]rdinarily, lower federal court decisions invalidating acts of Congress present issues of great public
importance warranting Supreme Court review.”%5 Other witnesses similarly pointed to the availability of
certiorari before judgment as a substitute for direct appeal as of right.®¢ Thus, the use of certiorari before
judgment “when district courts hold federal legal provisions unconstitutional is not an unanticipated abuse of
power, but rather fully consistent with Congress’ intent when it curtailed the Court’s mandatory appellate
jurisdiction in constitutional cases.”¢’
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