Statement for the Record
The Constitution Project at the Project On Government Oversight
before the House Committee on the Judiciary
Subcommittee on Immigration and Citizenship
on “Courts in Crisis: The State of Judicial Independence and
Due Process in U.S. Immigration Courts”
January 29, 2020
The Supreme Court has held that the fundamental requirements of procedural due process
include notice of the government’s proposed action, an opportunity for a fair hearing before an
impartial decision-maker, the right to present evidence and confront the government’s evidence,
and the right to be represented by counsel.1 The immigration court system has a long history of
imperfectly meeting these requirements, even though the due process clause of the Constitution
applies to removal proceedings. There is a mismatch between the courts’ limited resources, their
large and growing caseload, and the potentially devastating consequences of deportation
decisions. These chronic problems have been compounded by a series of recent policy changes
that have drastically curtailed immigration courts’ independence and immigrants’ rights to seek
relief from deportation. This statement will focus on those recent changes.
New Limits on Court Independence and Impartiality
Immigration judges and members of the Board of Immigration Appeals are Department of
Justice employees. The attorney general can direct those judges in how to manage their
courtrooms and dockets; discipline or terminate judges for poor performance; and overturn
immigration court precedents. The last two U.S. attorneys general, Jeff Sessions and William
Barr, used these tools repeatedly to restrict immigrants’ rights and to incentivize immigration
judges to order as many deportations as possible. The attorneys general took actions including:
Imposing case-completion quotas that require judges to decide at least 700 cases per year
in order to receive satisfactory performance evaluations.2
● Limiting judges’ authority to administratively close or terminate cases,3 causing a major
growth in the backlog of pending cases.4
●
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Ordering judges to prioritize certain categories of cases, leading to cancellation or double
or triple booking of scheduled hearings in other cases.5
● Repeatedly overturning Board of Immigration Appeals precedents in order to narrow
procedural protections for asylum seekers and eligibility for asylum.6
●

These actions have coincided with a series of public statements by President Donald Trump
denouncing asylum seekers as perpetrating a “scam” and a “hoax” in order to “invade” the
United States, and the immigration court system as a “ridiculous” obstacle to summary
deportation.7
The cumulative effect, in the words of former immigration judge John Richardson, has been “the
relegation of [judges] to the status of ‘action officers’ who deport as many people as possible as
soon as possible with only token due process.”8 Richardson and several other former
immigration judges have told news reporters that they resigned or retired as a result of these
changes.9
Increases in Immigration Detention
For over a decade, The Constitution Project has recommended that the government limit the use
of immigration detention to ensure that people receive due process of law in deportation
proceedings, including access to counsel, access to interpretation, and the ability to obtain and
submit corroborating evidence.10 Unfortunately, the Department of Homeland Security (DHS)
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has done the opposite and has drastically increased the use of immigration detention. The
average daily population of people in Immigration and Customs Enforcement (ICE) detention
rose to a record high of over 55,000 last year, with most held in remote rural areas where access
to counsel was particularly limited.11 Federal courts found that in many parts of the country, ICE
had unlawfully stopped releasing asylum seekers on parole over the last several years.12
In recent months the total detention population has dropped, primarily as a result of the
administration’s increasingly successful efforts to prevent asylum seekers and other migrants
from entering the United States through Mexico. Even so, as of this month, ICE was detaining
over 40,000 people on an average day, including 9,000 asylum seekers whom asylum officers or
immigration judges had found to have a credible fear of persecution.13
The “Migrant Protection Protocols”
In January 2019, DHS started the “migrant protection protocols,” a misnomer for a program that
requires asylum seekers and other migrants to wait in Mexico while their cases make their way
through the immigration court system.14 Forcing migrants to wait in Mexico violates federal law
and the United States’ international legal obligations not to return people to persecution or
torture.15 Ordering them deported without a meaningful opportunity to present their claims for
asylum, as many immigration courts have done, violates the Constitution’s due process clause.
According to statistics compiled by the Transactional Records Access Clearinghouse, DHS
returned 59,241 people to Mexico under this program from January to December 2019.16 This
included thousands of families with children. As of September 2019, 16,000 children under 18
had been returned, 4,300 of whom were younger than five years old.17
Once returned to Mexico, families often have no safe place to live. Shelters in border cities are at
capacity, and migrants lose their places when they come to the United States to ask for asylum or
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attend court hearings, leaving them homeless. They are also frequent targets for kidnapping,
extortion, and violence.18
A human rights group has compiled hundreds of reports on attacks against migrants returned to
Mexico, including cases of murder, forced disappearance, rape, and torture. The group says it
believes that “our count is only the tip of the iceberg, as the overwhelming majority of returned
people have not spoken with human rights investigators or journalists.”19 The danger is
particularly acute for the over 26,000 people who have been returned under the migrant
protection protocols to Nuevo Laredo and Matamoros in Tamaulipas state, an area for which the
State Department has issued a travel advisory, warning Americans not to travel there “due to
crime and kidnapping. … Heavily armed members of criminal groups often patrol areas of the
state in marked and unmarked vehicles and operate with impunity particularly along the border
region.”20
In addition to the dangers and hardships they face, migrants whose cases are being heard under
migrant protection protocols are not receiving proper notice or a meaningful court hearing, in
violation of the Constitution’s due process clause.




The U.S. government is legally required to include the immigrants’ physical address on
court notices so they can receive updates about their cases. Instead, the Notices to Appear
issued to migrants before they are returned to Mexico contain false, incomplete, or
obviously inadequate addresses. In several cases, “Facebook” was listed as a migrant’s
address.21
In other cases, DHS has returned people to Mexico even after an immigration judge
granted them asylum. In order to get Mexico to take them back, DHS issued Notices to
Appear falsely stating that there is an additional immigration court hearing scheduled.22
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U.S. law gives migrants the right to be represented by an attorney during deportation
hearings (though not a right to government-appointed counsel).23 But U.S. attorneys are
reluctant to take cases in Mexico given the expense and danger of traveling to border
cities, the lack of confidential meeting spaces for clients who lack housing, and
uncertainty about whether they are legally authorized to practice law in Mexico.24
Statistics show that only a small percentage of individuals returned to Mexico are
represented by counsel in their immigration court hearings. 25 The Justice Department has
also restricted volunteer lawyers from providing “know your rights” presentations or
speaking to unrepresented migrants before court.26
The United States requires asylum applications and supporting documents to be filed in
English, with a certified translation attached to all documents originally written in
another language,27 but it is extremely difficult for migrants to access translation services
in Mexico, particularly for speakers of indigenous languages.
Migrants are supposed to be screened for fear of return to Mexico before being placed in
the migrant protection protocol program, but the asylum officers who conduct these
screenings have described the process as being designed to return people to Mexico
regardless of the dangers they face.28
Over 20,000 people placed in the migrant protection protocol program have been given in
absentia deportation orders after failing to appear at a scheduled court hearing.29 There is
no plausible way for an immigration court to determine that asylum seekers’ absence was
voluntary given the lack of adequate notice; the dangerous conditions they face in
Mexico; their lack of access to shelter, medical care, and other basic necessities of life;
and the fact that they may have been sent hundreds or thousands of miles away from the
ports of entry where they are instructed to report. (Because of these factors, judges at the
San Diego immigration court have frequently terminated migrant protection protocol
cases rather than ordering deportation in absentia, an action that provides little immediate
assistance to families stranded in Mexico but does protect them from the harsh legal
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consequences of a deportation order.30 Judges at other courts have terminated very few
cases.31)
Many migrant protection protocol hearings are now being held at tent “courts” where
hearings are conducted entirely by video-conference. Public access to the tent courts is
either severely curtailed or non-existent.32

The Constitution Project at POGO is heartened by this committee’s recent announcement of an
investigation into migrant protection protocols. We suggest that the investigation include
requests for or, if necessary, subpoenas of communications from the Department of Homeland
Security and the Justice Department to immigration judges on how to implement migrant
protection protocols, particularly with respect to issues of inadequate or fraudulent Notices to
Appear, in absentia removal orders, and the operations of the newly created tent courts. More
generally, we suggest that the committee attempt to confidentially interview current and former
immigration judges in order to gain a full understanding of the pressures they are facing.
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