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Members of the Committee,

Thank you for the opportunity to address you today. My name is Jorge L. Barén and |
serve as the executive director of the Northwest Immigrant Rights Project (NWIRP). NWIRP is a
nationally-recognized legal services organization founded in 1984. Each year, NWIRP provides
direct legal assistance in immigration matters to over 20,000 low-income people from over 160
countries, speaking over 70 different languages and dialects. NWIRP also strives to protect the
rights of immigrants through impact litigation, public policy work, and community education.
NWIRP serves the community from four offices in Washington State in Seattle, Granger,
Tacoma, and Wenatchee.

| commend the committee for focusing its attention on the troubling and massive
expansion of the immigration detention system. The Northwest Immigrant Rights Project has
been providing legal assistance to individuals enduring immigration detention for over three
decades and we have seen first-hand how this system has grown and how it has harmed the
people detained, their families, and their communities.

As you will hear today from directly-impacted community members and policy experts,
the United States should be working toward dismantling the immigration detention system, for
a long list of reasons. The system today results in: the widespread separation of families, which
traumatizes children and communities;! the mistreatment of individuals held at detention
centers, including inadequate medical care;? a lack of accountability by private prison
corporations that now detain most of the people in the immigration detention system;3
repeated violations of labor rights;* sexual assault of LGBTQ individuals and others;> additional
barriers to individuals obtaining legal representation in immigration proceedings;® and other
troubling violations of basic human and constitutional rights.” Yet, despite the well-documented
problems with the immigration detention system, it continues to grow at an alarming rate.

In the United States, liberty is the default. Our legal system protects people against the
deprivation of their liberty except in certain circumstances and then only with due process
protections. But in the enforcement of our immigration laws, these principles are being turned
on their head, with detention becoming the rule and liberty the exception. This trend has been

building for the past three decades, but the Trump Administration’s actions are dramatically
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expanding both the immigration detention system and its negative impact on people and
communities.

| will focus my remarks today on the Administration’s actions to undermine the already-
limited mechanisms that have allowed individuals to seek release from the immigration
detention system. Specifically | will focus on the Administration’s moves to curtail the ability of
immigrants in detention to seek release on bond and the Administration’s attempts to

dramatically reduce the number of asylum seekers released through parole.

The Trump Administration’s Attack on the Right to Bond Hearings

Despite problematic restrictions on this right, thousands of immigrants each year have
been able to seek release from detention by asking an immigration judge to release them on
bond. However, the Trump Administration is currently attempting to end the ability of any
recently-arrived asylum seeker to have access to bond hearings.

In order to illustrate the troubling changes the Administration is pursuing, | would like to
share with the committee the story of one of our clients, Yolany Padilla. Ms. Padilla arrived in
the United States in May 2018 with her six-year-old son. Ms. Padilla intended to seek asylum
and turned herself in to Border Patrol agents at the southern border. A few hours after Ms.
Padilla and her son were taken into custody by Border Patrol, Ms. Padilla’s son was forcibly
separated from her without explanation.

Ms. Padilla was then taken to a detention center in Texas and later transferred to the
Federal Detention Center in SeaTac, Washington, a Bureau of Prisons institution that
Immigration and Customs Enforcement (ICE) used for several months in 2018 to detain asylum
seekers. Weeks went by and Ms. Padilla remained detained, without a hearing, without a
credible fear interview that would initiate the asylum process, and—most importantly to Ms.
Padilla—without any contact with her son. Ms. Padilla was not alone. NWIRP learned that
there were more than 200 asylum seekers at the federal prison in SeaTac who were detained
for several weeks without any action on their cases. Our staff contacted local ICE officials but
received no substantive response to our queries on when the asylum process would begin in

these cases. It appeared that these people, who merely sought to exercise the right to seek



asylum provided for by U.S. law and our international humanitarian obligations, could be
detained indefinitely.

We therefore sought the assistance of the courts. We filed a federal habeas corpus
petition on behalf of Ms. Padilla and several other women who had been detained without any
action on their cases. We argued that under U.S. law the government was required to give Ms.
Padilla and the other asylum seekers credible fear interviews and then bond hearings in a
timely manner and with adequate procedural protections. Shortly after the filing of the federal
case, Ms. Padilla was given a credible fear interview and a bond hearing, at which an
immigration judge granted Ms. Padilla a bond. That was critical, because she was able to post
the bond and she was reunited with her son after weeks of separation.

However, we recognized that thousands of other asylum seekers nationwide were in the
same situation as Ms. Padilla was. Therefore, U.S. District Judge Marsha Pechman approved our
request to continue the case as a class action and Ms. Padilla and a few others now represent a
nationwide class of asylum seekers. Earlier this year, Judge Pechman ordered the federal
government to ensure that asylum seekers in Ms. Padilla’s position get a prompt bond hearing,
within seven days of requesting one, and also required that the government bear the burden of
showing why an individual should be detained.®

For a country founded on the principle of limited government power, these
requirements are pretty basic. Remarkably, the Trump Administration’s response was to
declare flatly that detained asylum seekers who had already passed a credible fear interview
simply were not entitled to be released on bond—ever. Just two weeks after Judge Pechman’s
ruling, Attorney General Barr issued a ruling so stating in Matter of M-S-, in which he purported
to re-interpret a provision of immigration law that had long been found to allow for bond
hearings for most asylum seekers.® According to Attorney General Barr, the only recourse for
asylum seekers pursuing release from detention is to seek parole from ICE. But as | will explain
next the Trump Administration has drastically restricted parole for detained immigrants. So the
Trump Administration’s proposed approach is clear: asylum seekers will be detained,

indefinitely.



We believe that Attorney General Barr’s ruling in Matter of M-S- is contrary to both the
immigration statute and constitutional due process requirements. And in July, Judge Pechman
agreed that Attorney General Barr’s decision in Matter of M-S- could not stand and that asylum
seekers found to have a credible fear of persecution are “constitutionally entitled to a bond
hearing before a neutral decision maker.”1° However, the Administration has appealed Judge
Pechman'’s ruling to the Ninth Circuit Court of Appeals and while we’re confident of our legal
position, we are deeply concerned about the impact that a ruling to uphold Matter of M-S-
would have on thousands of asylum-seekers across the country. Because even under the
current system of bond hearings, which Judge Pechman found to lack critical due process
protections, approximately half of the asylum seekers who seek release from detention are
ultimately granted release on bond. In other words, despite the fact that the current system
unlawfully places the burden on the asylum seeker to prove they should be released and lacks
other procedural safeguards, immigration judges still find that half of asylum seekers eligible for
a bond hearing do not pose a risk of flight or a danger to the community and should be released
on bond. And yet, the Administration demands that those thousands of individuals who
currently can avail themselves of a restrictive system should also remain in detention for the
entirety of their cases, subject only to its own unreviewable discretion.

The Administration’s policy to restrict access to bond hearings even further is
particularly concerning given that approximately two-thirds of the individuals in ICE detention
today were transferred by Customs and Border Protection (CBP) and most of these individuals
are seeking asylum protection. If Matter of M-S- is upheld, such an outcome could serve as a
springboard for an even further expansion of the immigration detention system, unless

Congress takes firm and clear action to the contrary.

The Trump Administration’s Attempts to All But Eliminate Release on Parole

For some detained asylum seekers (namely those who presented themselves at a port
of entry), parole is currently the only mechanism to obtain release from immigration detention.
Yet the Trump Administration has dramatically reduced the ability of these asylum seekers to

gain release through parole.



Under the Trump Administration, the rate at which ICE has granted parole to arriving
asylum seekers has dropped to zero or close to zero in some parts of the country. An analysis
conducted by the ACLU and its partners of five ICE field offices in 2017 found that less than 4
percent of parole requests by asylum seekers were approved, even though 92 percent of such
requests at those same offices had been approved in the 2011-2013 period.!* The New Orleans
field office of ICE granted parole in only two out of 130 cases in 2018 and none so far in 2019.12
All of this despite the fact that ICE contends that it continues to abide by a 2009 policy directive
that provided guidance on the exercise of discretion that had led to a much larger percentage
of asylum seekers to be released from immigration custody.

ICE’s virtual elimination of parole as a mechanism to release asylum seekers is being
challenged through litigation by the ACLU, the Center for Gender and Refugee Studies, Human
Rights First, the Southern Poverty Law Center, and their partners. Federal District Judge James
Boasberg here in Washington, D.C. found that “the dramatic departure in parole-grant rates
[had] not been explained in any way” by the government.3 Judge Boasberg has therefore
granted preliminary injunctions, including one earlier this month, to prevent a number of ICE
field offices from denying parole without conducting an individualized determination of flight
risk and danger to the community.'* However, reports from the field indicate that even these
judicial orders have not put a stop to ICE’s unlawful practices.

In our own region of Washington State, our staff have also found dramatic changes that
have made release on parole significantly more difficult under this Administration. Frequently,
requests for parole are simply ignored, despite multiple attempts at communication with local
ICE officials. And our staff report parole denials in cases that present compelling circumstances
for release and that would have been approved in prior years. As just one example of the
restrictive nature of ICE’s new practice, NWIRP is currently representing a young man who
arrived to the United States as an unaccompanied child and was initially placed with the Office
of Refugee Resettlement (ORR). He remained in ORR custody until the day he turned 18, when
he was transferred to the Northwest Detention Center, where he has spent 18 months in
detention all while awaiting a decision on his asylum application from U.S. Citizenship and

Immigration Services (USCIS). ICE has twice denied our requests on his behalf for parole and he



remains locked up as of this moment, despite his significant ties to the community, his not
being a danger to the community, and his having no control over when USCIS will resolve his

case.

Congress Must Act

When | describe to people not familiar with the immigration detention system the
actions the Administration is taking to dramatically alter the legal landscape and to increase the
number of people being detained, | am asked how it is possible for the Administration to make
such changes unilaterally. The answer of course is that it can only do so if Congress fails in its
obligation to conduct appropriate oversight and assert control over the budget of these
agencies. We believe that the Administration could not pursue the policy changes embodied in
the Matter of M-S- decision and the virtual elimination of release on parole were it not for the
perceived acquiescence of Congress in these actions. Specifically, the fact that ICE continues to
exceed year after year the budget limitations imposed by Congress sends a message to the
Administration that Congress has effectively abdicated its responsibilities under Article I,
Section 9, clause 7 of the Constitution.?®

As the executive director of NWIRP, | therefore join communities and organizations
around the country in calling on Congress to move forcefully away from the widespread
incarceration of immigrants. As immediate steps, we urge Congress to:

e Passinto law H.R. 2415, the Dignity for Detained Immigrants Act, which addresses some
of the most urgent problems in the immigration detention system. In particular, this bill
would:

o Restore a presumption of release from detention and ensure every immigrant in
detention has access to a bond hearing;
o End the use of private contractors in the immigration detention system; and
o Create an enforceable set of standards for immigration detention centers.
e Reduce funding for ICE detention and invest in community-based alternatives to

detention programs;



e Create a robust and effective accountability system that addresses the violations in the
immigration detention system as we transition away from the incarceration of
immigrants.

As | close my testimony, | ask you to consider the over 50,000 community members who
are unnecessarily incarcerated at this moment, including over 1,500 in my home state of
Washington, and the tens of thousands of children, spouses, extended families and others
who are suffering because of the separation that immigration detention causes. | ask you to
address this humanitarian crisis of our own making and ensure that our country closes this

tragic chapter of our history.
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