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COPYRIGHT/CABLE TELEVISION

THURSDAY, MAY 14, 1981

HOUSE OF REPRESENTATIVES, SUBCOMMITTEE ON COURTS,
CIVIL LIBERTIES, AND THE ADMINISTRATION OF JUSTICE,
OF THE COMMITTrEE ON THE JUDICIARY,

Washington, D.C.
The subcommittee met, pursuant to call, at 10 a.m., in room

2226, Rayburn House Office Building, Hon. Robert W. Kastenmeier
(chairman of the subcommittee) presiding.

Present: Representatives Kastenmeier, Frank, Railsback, Sawyer,
and Butler.

Also present: Bruce A. Lehman, chief counsel; Timothy Boggs,
professional staff member; Thomas Mooney, associate counsel;
Audrey Marcus, clerk.

Mr. KASTENMEIER. The committee will come to order.
We will commence and we expect three of our colleagues to be

here shortly. I am pleased to note that there is a large attendance
this morning. Many of you may be here for the first time. Others of
you have followed the subject or this particular aspect of it for
years past and we greet you again.

It has been nearly 5 years since members of this subcommittee
participated in the first recodification brought into being of the
copyright laws. It is the first one in more than 50 years.

For the most part our work product seems to have met with
success when put into actual practice, and there have been com-
plaints about the new law.

However, the 1976 act failed to deal with several issues, and
debate continues with respect to them: namely, performance rights
for sound recordings and protection for ornamental design. We
resolved the question of copyright in computer software last year
by processing into law the recommendations of CONTU-the Com-
mission on New Technological Uses of Copyrighted Works.

Other areas in which the 1976 act has provoked criticism involve:
The right of not-for-profit groups such as veterans and fraternal
societies to have unrestricted access to copyrighted music, criminal
penalties for infringement, the phaseout of the so-called manufac-
turing clause, off-air taping for. educational purposes, and the com-
pulsory license for cable television systems.

With respect to off-air taping by educators, we expect an agree-
ment soon among the parties as to how the 1976 act should be
interpreted. This will relieve the subcommittee of legislative pres-
sure on the issue. Several of the remaining issues will be dealt with
in the hearings which are beginning today.

Next week we will hear testimony on our colleague's bill, H.R.
1805 which deals with commercial uses of sound recordings-the

(1)
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performance rights issues. We have held extensive hearings on this
issue in Congreses..

We wialso provide a forum during these hearings for those who
wish to testify regarding the copyright liability of fraternal and
veterans groups as well as those with views on the adequacy of
existing criminal penalties. In July we expect a report from the
Register of Copyrights on the manufacturing clause.

Today, we will hear from three witnesses who advocate change
in the law regarding the compulsory license for cable television
systems.

Since passage of the 1976 act the compulsory license has come
under increasing criticism, largely as a result of three develop-
ments:

One, the enormous growth of cable and entry of giant corpora-
tions into the market;

Two, the development of satellite technology and the supersta-
tion, and

Three, deregulation of cable by the FCC.
I am aware that critics of the existing system-who will be

testifying this morning-advocate abolishing the compulsory copy-
right license. Similarly, representatives of cable television vig-
orously oppose any change in the existing law.

The gentleman from Massachusetts, Mr. Frank, and I have both
introduced legislation on the subject. He has introduced H.R. 3528,
which would abolish the compulsory license for cable systems with
more than 2,500 subscribers.

I have introduced for consideration H.R. 3560, which attempts to
highlight problem areas without fully favoring one side over the
other. My bill conditions the compulsory license upon continuation
of distant signal and exclusivity rules, but at the same time, it
relieves approximately 80 percent of the Nation's cable systems
from any royalty liability for the retransmission of distant broad-
cast signals. I invite comment and criticism on each of these ap-
proaches.

Finally, before proceeding to testimony, I would like to observe
that there has been a great deal of discussion about the efficacy of
the Copyright Royalty Tribunal. While there is as yet no legislation
directed at the Tribunal mechanism, the subcommittee has request-
ed a General Accounting Office study of the Tribunal. That study
will be presented to us on June 11 and should provide objective
guidance as to how the Tribunal has been working and whether
there should be any changes in its structure.

[Copies of H.R. 1805, H.R. 2007, H.R. 2108, H.R. 3528 H.R. 3530,
H.R. 3560 and H.R. 5870 follow:]



3

97TH CONGRESS
IST SESSION Ha R. 1805

To amend the copyright law, title 17 of the United States Code, to provide for
royalties for the commercial use of sound recordings, and for other purposes.

IN THE HOUSE OF REPRESENTATIVES

FEBRUARY 6, 1981

Mr. DANIELSON (for himself, Mr. BEILENSON, Mr. BONIOR of Michigan, Mr.
JOHN L. BURTON, Mrs. CHISHOLM, Mr. CLAY, Mrs. COLLINS of Illinois,
Mr. CONYERS, Mr. DELLUMS, Mr. DIXON, Mr. FAUNTROY, Mr. FLORIO,

"Mr. FORD of Tennessee, Mr. GRAY, Mr. GORE, Mr. HAWKINS, Mr. HYDE,
Mr. McDADE, Mr. MINETA, Mr. MITCHELL of Maryland, Mr. MITCHELL Of
New York, Mr. MYERS, Mr. RICHMOND, Mr. SOLARZ, Mr. WAXMAN, Mr.
WEIss, Mr. WON PAT, Mr. YATES, and Mr. ZEFERETTI) introduced the
following bill; which was referred to the Committee on the Judiciary

A BILL
To amend the copyright law, title 17 of the United States Code,

to provide for royalties for the commercial use of sound
recordings, and for other purposes.

1 Be it enacted by the Senate and House of Representa-

2 ties of the United States of America in Congress assembled,

3 SECTION 1. This Act may be cited as the "Commercial

4 Use of Sound Recordings Amendment".
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1 SEc. 2. Section 101 of title 17 of the United States

2 Code is hereby amended by deleting the definition of "per-

8 form" and inserting the following:

4 "To 'perform' a work means to recite, render,

5 play, dance, or act it, either directly or by means of

6 any device or process. In the case of a motion picture

7 or other audiovisual work, to 'perform' the work means

8 to show its images in any sequence or to make the

9 sounds accompanying it audible. In the case of a sound

10 recording, to 'perform' the work means to make audi-

11 ble the sounds of which it consists.".

12 SE. 3. Section 106 of title 17 of the United States

13 Code is hereby amended by deleting clause (4) and inserting

14 the following:

15 "(4) in the case of literary, musical, dramatic,

16 pantomimes and choreographic works, motion pictures

17 and other audiovisual works, and sound recordings, to

18 perform the copyrighted work publicly; and".

19 SE. 4. Section 110 of title 17 of the United States

20 Code is hereby amended as follows:

21 (a) in clause (2) insert the words ", or of a sound

22 recording," between the words "performance of a non-

23 dramatic literary or musical work" and "or display of

24 a work,";

H" I-
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1 (b) in clause (3), insert the words "or of a sound

2 recording," between the words "of a religious nature,"

3 and the words "or display of a work,";

4 (c) in clause (4), insert the words "or of a sound

5 recording," between the words "literary or musical

6 work" and "otherwise than in a transmission";

7 (d) in clause (6), insert the words "or of a sound

8 recording" between the words "nondramatic musical

9 work" and "by a governmental body";

10 (e) in clause (7), insert the words "or of a sound

11 recording" between the words "nondramatic musical

12 work" and "by a vending establishment";

13 (f) in clause (8), insert the words "or of a sound

14 recording embodying a performance of a nondramatic

15 literary work," between the words "nondramatic liter-

16 ary work," and "by or in the course of a transmis-

17 sion"; and

18 (g) in clause (9), insert the words "or of a sound

19 recording embodying a performance of a dramatic liter-

20 ary work that has been so published," between the

21 words "date of the performance," and the words "by

22 or in the course of a transmission".

23 SEC. 5. Section 111 of title 17 of the United States

24 Code is hereby amended by inserting, in the second sentence

25 of subsection (d)(5)(A), between the words "provisions of the

H.R. IN%-Ih
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1 antitrust laws," and "for purposes of this clause" the words

2 "and subject to the provisions of section 114(c),".

3 SEC. 6. Section 112 of title 17 of the United States

4 Code is hereby amended as follows:

5 (a) in subsection (a), delete the words "or under

6 the limitations on exclusive rights in soumd recordings

7 specified by section 114(a)," and insert in their place

8 "or under a compulsory license obtained in accordance

9 with the provisions of section 114(c)," and

10 (b) in subsection (b), delete the reference to "sec-

11 tion 114(a)" and insert "section 114(a)(5)".

12 SEc. 7. Section 114 of title 17 of the United States

13 Code is hereby amended in its entirety to read as follows:

14 "§ 114. Scope of exclusive rights in sound recordings

15 "(a) LIMITATIONS ON EXCLUSIVE RIGHTS.-In addi-

16 tion to the limitations on exclusive rights provided by sec-

17 tions 107 through 112 and sections 116 through 118, and in

18 addition to the compulsory licensing provisions of subsection

19 (c) and the exemptions of subsection (d) of this section, the

20 exclusive rights of the owner of copyright in a sound record-

21 ing under clauses (1) through (4) of section 106 are further

22 limited as follows:

23 "(1) the exclusive right under clause (1) of section

24 106 is limited to the right to duplicate the sound re-

25 cording in the form of phonorecords, or of copies of

H. IN-4h
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5

1 motion pictures and other audiovisual works, that di-

2 rectly or indirectly recapture the actual sounds fixed in

3 the recording;

4 "(2) the exclusive right under clause (2) of section

5 106 is limited to the right to prepare a derivative work

6 in which the actual sounds fixed in the sound recording

7 are rearranged, remixed, or otherwise altered in se-

8 quence or quality;

9 "(3) the exclusive right under clause (4) of section

10 106 is limited to the right to perform publicly the

11 actual sounds fixed in the recording;

12 "(4) the exclusive rights under clauses (1) through

13 (4) of section 106 do not extend to the making, dupli-

14 cation, reproduction, distribution, or performance of an-

15 other sound recording that consists entirely of an inde-

16 pendent fixation of other sounds, even though such

17 sounds imitate or simulate those in the copyrighted

18 sound recording; and

19 "(5) the exclusive rights under clauses (1) through

20 (4) of section 106 do not apply to sound recordings in-

21 cluded in educational television and radio programs (as

22 defined in section 397 of title 47) distributed or trans-

23 mitted by or through public broadcasting entities (as

24 defined by section 118(g)): Provided, That copies or

25 phonorecords of said programs are not commercially

I" IS--Ih
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1 distributed by or through public broadcasting entities to

2 the general public.

8 "(b) RIGHTS IN SOUND RECORDING DISTINCT FROM

4 RIGHTS IN UNDERLYING WORKS EMBODIED IN RECORD-

5 ING.-The exclusive rights specified in clauses (1) through

6 (4) of section 106 with respect to a copyrighted literary,

7 musical, or dramatic work, and such rights with respect to a

8 sound recording in which such literary, musical, or dramatic

9 work is embodied, are separate and independent rights under

10 this title.

11 "(c) COMPULSORY LICENSE FOR PUBLIC PERFORM-

12 ANCE OF SOUND RECORDINGS.-

18 "(1) Subject to the limitations on exclusive rights

14 provided by sections 107 through 112 and sections 116

15 through 118, and in addition to the other limitations on

16 exclusive rights provided by this section, the exclusive

17 right provided by clause (4) of section 106, to perform

18 a sound recording publicly, is subject to compulsory

19 licensing under the conditions specified by this

20 subsection.

21 "(2) When phonorecords of a sound recording

22 have been distributed to the public in the United States

23 or elsewhere under the authority of the copyright

24 owner, any other person may, by complying with the

H. tsM-lb
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1 provisions of this subsection, obtain a compulsory 1i-

2 cense to perform that sound recording publicly.

3 "(3) Any person who wishes to obtain a compul-

4 sory license under this subsection shall fulfill the fol-

5 lowing requirements:

6 "(A) On or. before January 1, 1983, or at

7 least thirty days before the public performance, if

8 it occurs later, such person shall record in the

9 Copyright Office a notice stating an intention to

10 obtain a compulsory license under this subsection.

11 Such notice shall be filed in accordance with re-

12 quirements that the Register of Copyrights, after

13 consultation with the Copyright Royalty Tribunal,

14 shall prescribe by regulation, and shall contain the

15 name and address of the compulsory licensee and

16 any other information that such regulations may

17 require. Such regulations shall also prescribe i'e-

18 quirements for bringing the information in the

19 statement up to date at regular intervals.

20 "(B) The compulsory licensee shall deposit

21 with the Register of Copyrights, at annual inter-

22 vals, a statement of account covering the preced-

23 ing calendar year, and a total royalty fee for all

24 public performances during that calendar year,

25 based on the royalty provisions of clause (7) or (8)

H.R. 1805-ih
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81

1 of this subsection. After consultation with the

2 Copyright Royalty Tribunal, the Register of

3 Copyrights shall prescribe regulations prescribing

4 the time limits and requirements for the filing and

5 contents of the statement of account and royalty

6 payment.

7 "(4) Failure to record the notice, file the state-

8 ment, or deposit the royalty fee as required by clause

9 (3) of this subsection renders the public performance of

10 a sound recording actionable as an act of infringement

11 under section 501 and fully subject to the remedies

12 provided by sections 502 through 506 and 509.

13 "(5) Royalties under this subsection shall be pay-

14 able only for performances of copyrighted sound re-

15 cordings fixed on or after February 15, 1972.

16 "(6) The compulsory licensee shall have the

17 option of computing the royalty fees payable under this

18 subsection on either a prorated basis, as provided in

19 clause (7), or on a blanket basis, as provided in clause

20 (8), and the annual statement of account filed by the

21 compulsory licensee shall state the basis used for com-

22 puting the fee.

23 "(7) If computed on a prorated basis, the annual

24 royalty fees payable under this subsection shall be cal-

25 culated in accordance with standard formulas that the

HA ISN--&
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Copyright Royalty Tribunal shall prescribe by regula-

tion, taking into account such factors as the proportion

of commercial time, if any, devoted to the use of copy-

righted sound recordings by the compulsory licensee

during the applicable calendar year, the extent to

which the compulsory licensee is also the owner of

copyright in the sound recordings performed during

said year, and, if considered relevant by the Tribunal,

the actual number of performances of copyrighted

sound recordings during said year. The Tribunal shall

prescribe separate formulas in accordance with the

following:

"(A) for radio or television stations licensed

by the Federal Communications Commission, the

fee shall be a specified fraction of the 1 per

centum of the station's net receipts from advertis-

ing sponsors during the applicable calendar year;

"(B) for other transmitters of performances

of copyrighted sound recordings, including back-

ground music services, the fee shall be a specified

fraction of 2 per centum of the compulsory licens-

ee's gross receipts from subscribers or others who

pay to receive transmissions during the applicable

calendar year; and
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10

1 "(C) for other users not otherwise exempted,

2 the fee shall be based on the number of days

3 during the applicable calendar year on which per-

4 formances of recordings took place, and shall not

5 exceed $5 per day of use.

6 "(8) If computed on a blanket basis, the annual

7 royalty fees payable under this section shall be calcu-

8 lated in accordance with the following:

9 "(A) -for a radio broadcast station licensed by

10 the Federal Communications Commission, the

11 blanket royalty shall depend upon the total

12 amount of the station's net receipts from advertis-

13 ing sponsors during the applicable calendar year:

14 "(i) receipts of at least $25,000 but less

15 than $100,000: $250;

16 "(ii) -receipts of at least $100,000 but

17 less than $200,000: $750;

18 "(iii) receipts of $200,000 or more: 1

19 per centum of the station's net receipts from

20 advertising sponsors during the applicable

21 calendar year;

22 - "(B) for a television broadcast station li-

23 censed by the Federal Communications Commis-

24 sion, the blanket royalty shall depend on the total

H.R. 105-ih
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1 amount of the station's net receipts from advertis-

2 ing sponsors during the applicable calendar year:

3 "(i) receipts of at least $1,000,000 but

4 less than $4,000,000: $750;

5 "(ii) receipts of $4,000,000 or more:

6 $1,500;

7 "(C) for other transmitters of performances

8 of copyrighted sound recordings, including back-

9 ground music services, the blanket royalty shall

10 be 2 per centum of the compulsory licensee's

11 gross receipts from subscribers or others who pay

12 to receive transmissions during the applicable cal-

13 endar year;

14 "(D) for commercial establishments such as

15 discotheques, nightclubs, cafes, and bars at which

16 a principal form of entertainment is dancing to the

17 accompaniment of sound recordings, the blanket

18 royalty shall be $100 per calendar year for each

19 location at which copyrighted sound recordings

20 are performed. This royalty fee shall not be appli-

21 cable to establishments at which the performance

22 of sound recordings is solely by means of coin.op-

23 orated phonorecord players as defined in section

24 116(e)(1);

NA IWs-~
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1 "(E) for other users not otherwise exempted,

2 the blanket royalty per calendar year shall be es-

3 tablished by the Copyright Royalty Tribunal

4 within one year of the date this Act takes effect.

5 "(9) Public performances of copyrighted sound re-

6 cordings by operators of coin-operated machines, as

7 that term is defined by section 116, and by cable sys-

8 tems, as that term is defined by section 111, are sub-

9 ject to compulsory licensing under those respective sec-

10 tions, and not under this section. However, in distrib-

11 uting royalties to the owners of copyright in sound re-

12 cordings under sections 116 and 111, the Copyright

13 Royalty Tribunal shall be governed by clause (14) of

14 this subsection. Nothing in this section excuses an op-

15 erator of a coin-operated machine or a cable system

16 from full liability for copyright infringement under this

17 title for the performance of a copyrighted sound record-

18 ing in case of failure to comply with the requirements

19 of section 116 or 111, respectively.

20 "(10) The Register of Copyrights shall receive all

21 fees deposited under this section and, after deducting

22 the reasonable costs incurred by the Copyright Office

23 under this section, shall deposit the balance in the

24 Treasury of the United States, in such manner as the

25 Secretary of the Treasury directs. All funds held by

H.R. 105-ih
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1 the Secretary of the Treasury shall be invested in in-

2 terest-bearing United States securities for later distri-

3 bution with interest by the Copyright Royalty Tribu-

4 nal, as provided by this title. The Register shall submit

5 to the Copyright Royalty Tribunal, on an annual basis,

6 a compilation of all statements of account covering the

7 relevant calendar year provided by subsection (c)(3) of

8 this section.

9 "(11) During the month of May in each year,

10 every person claiming to be entitled to compulsory li-

11 cense fees under this section for performances during

12 the preceding calendar year shall file a claim with the

13 Copyright Royalty Tribunal, in accordance with re-

14 quirements that the Tribunal shall prescribe by regula-

15 tion. Such claim shall include an agreement to accept

16 as final, except as provided in section 810 of this title,

17 the determination of the Copyright Royalty Tribunal in

18 any controversy concerning the distribution of royalty

19 fees deposited under subclause (B) of subsection (c)(3)

20 of this section to which the claimant is a party. Not-

21 withstanding any provisions of the antitrust laws, for

22 purposes of this subsection any claimants may, subject

23 to the provisions of clause (14) of this subsection, agree

24 among themselves as to the proportionate division of

25 compulsory licensing fees among them, may lump their

ILIL 18U-lh
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1 claims together and file them jointly or as a single

2 claim, or may designate a common agent to receive

3 -payment on their behalf.

4 "(12) After the first day of June of each year, the

5 Copyright Royalty Tribunal shall determine whether

6 there exists a controversy concerning the distribution

7 of royalty fees for which claims have been filed under

8 clause (11) of this section. If the Tribunal determines

9 that no such controversy exists, it shall, after deduct-

10 ing its reasonable administrative costs under this sec-

11 tion, distribute such fees to the copyright owners and

12 performers entitled, or to their designated agents. If it

13 finds that such a controversy exists, it shall, pursuant

14 to chapter 8 of this title, conduct a proceeding to de-

15 termine the distribution of royalty fees.

16 "(13) During the pendency of any proceeding

17 under this subsection, the Copyright Royalty Tribunal

18 shall withhold from distribution an amount sufficient to

19 satisfy all claims with respect to which a controversy

20 exists, but shall have discretion to proceed to distribute

21 any amounts that are not in controversy.

22 "(14) One-half of the royalties available for distri-

23 bution by the Copyright Royalty Tribunal shall be paid

24 to the copyright owners, as defined in subsection (e),

25 and the other half shall be paid to the performers, as

H.R. 180-Ih
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1 also defined in subsection (e). With respect to the var-

2 ious performers who contributed to the sounds fixed in

3 a particular sound recording, the performers' share of

4 royalties payable with respect to that sound recording

5 shall be divided among them on a per capita basis,

6 without regard to the nature, value, or length of their

7 respective contributions. With respect to a particular

8 sound recording, neither a performer nor a copyright

9 owner shall be entitled to transfer his or her right to

10 the royalties provided in this subsection to the copy-

11 right owner or the performer, respectively.

12 "(d) EXEMPTIONS FROM LIABILITY AND COMPUL-

13 SORY LICENSING.-In addition to users exempted from lia-

14 bility by other sections of this title or by other provisions of

15 this section, any person who publicly performs a copyrighted

16 sound recording and who would otherwise be subject to liabil-

17 ity for such performance or to the compulsory licensing re-

18 quirements of this section, is exempted from liability for in-

19 fringement and from the compulsory licensing requirements

20 of this section, during the applicable calendar year, if during

21 such year-

22 "(1) in the case of a radio broadcast station 1i-

23 censed by the Federal Communications Commission,

24 its net receipts from advertising sponsors were less

25 than $25,000; or
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1 "(2) in the case of a television broadcast station

2 licensed by the Federal Communications Commission,

3 its net receipts from advertising sponsors were less

4 than $1,000,000; or

5 "(3) in the case of other transmitters of perform-

6 ances of copyrighted sound recordings, including back-

7 ground music services, its gross receipts from subscrib-

8 ers or others who pay to receive transmissions were

9 less than $10,000.

10 "(e)--DEFINITIONS.-As used in this section, the follow-

11 ing terms and their variant forms mean the following:

12 "(1) 'Commercial time' is any transmission pro-

13 gram, the time for which is paid for by a commercial

14 sponsor, or any transmission program that is interrupt-

15 ed by or includes commercial matter.

16 "(2) 'Performers' are instrumental musicians,

17 singers, conductors, actors, narrators, and others

18 whose performance of a literary, musical, or dramatic

19 work is embodied in a sound recording, and, in the

20 case of a sound recording embodying a musical work,

21 the arrangers, orchestrators, and copyists who pre-

22 pared or adapted the musical work for the particular

23 performance of the sounds fixed in the sound recording.

24 For purposes of this section, a person coming within

25 this definition is regarded as a 'performer' with respect

H.A. INS-b
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1 to a particular sound recording whether or not that

2 person's contribution to the sound recording was a

3 'work made for hire' within the meaning of section

4 101.

5 "(3) A 'copyright owner' is the owner of the right

6 to perform a copyrighted sound recording publicly.

7 "(4) 'Net receipts from advertising sponsors' con-

8 sist of gross receipts from advertising sponsors less any

9 commissions paid by a radio station to advertising

10 agencies.

11 "(f) SOUNDS ACCOMPANYING A MOTION PICTURE OR

12 OTHER AUDIOVISUAL WORK.-The sounds accompanying a

13 motion picture or other audiovisual work are considered an

14 integral part of the work that they accompany, and any

15 person who uses the sounds accompanying a motion picture

16 or other audiovisual work in violation of any of the exclusive

17 rights of the owner of copyright in such work under clauses

18 (1) through (4) of section 106 is an infringer of that owner's

19 copyright. However, if such owner authorizes the public dis-

20 tribution of material objects that reproduce such sounds but

21 do not include any accompanying motion picture or other

22 audiovisual world , a compulsory licensee under sections 116

23 or 111 or under section (c) of this section shall be freed from

24 further liability for the public performance of the sounds by

25 means of such material objects.".

HI l-b-I
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1 SEC. 8. Section 116 of title 17 of the United States

2 Code is hereby amended as follows:

3 (a) in the title of the section insert the words

4 "and sound recordings" after the words "nondramatic

5 musical works" and before the colon;

6 (b) in subsection (a), between the words "nondra-

7 matic musical work embodied in a phonorecord," and

8 the words "the exclusive right" insert the words "or of

9 a sound recording of a performance of a nondramatic

10 musical work,";

11 (c) in the first sentence of subclause (A) of clause

12 (1) of subsection (b), delete the word "$8" and insert

13 in lieu thereof the word "$9". In the second sentence

14 of the same provision, delete the word "$4" and insert

15 in lieu thereof the word "$4.50";

16 (d) in the third sentence of clause (2) of subsection

17 (c), between the words "provisions of the antitrust

18 laws," and "for purposes of this subsection," insert the

19 words "and subject to the provisions of section

20 114(c),";

21 (e)(1) in clause (4) of subsection (c), redesignate

22 subclauses (A), (B), and (C) as (B), (C), and (D), re-

23 spectively, and insert a new subclause (A) as follows:

24 "(A) to performers and owners of copyright in

25 sound recordings, or their authorized agents, one-ninth

H.R. 1805-ih
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1 of the total distributable royalties under this section, to

2 be distributed as provided by section 114(c)(14);" and

3 (2) in the newly designated subolause (B), be-

4 tween the words "every copyright owner" and the

5 words "not affiliated with" insert the words "of a non-

6 dramatic musical work".

7 SEc. 9. In section 801 of title 17 of the United States

8 Code, amend subsection (b)(1) as follows: In the first sen-

9 tence, between the words "as provided in sections" and "115

10 and 116, and" insert "114,"; and in the second sentence,

11 between the words "applicable under sections" and "115 and

12 116 shall be calculated" insert "114,". Amend subsection

13 (b)(3) by inserting, between the words "Copyrights under

14 sections 111" and "116, and to determine" the following:

15 ", 114,".

16 SEc. 10. In section 803 of title 17 of the United States

17 Code, insert at the end of that section a new subsection (c) as

18 follows:

19 "(c) With respect to the distribution of royalties under

20 section 114, the Tribunal shall retain the services of one or

21 more private, nongovernmental entities to perform the func-

22 tions necessary to monitor the performance of sound record-

23 ings, to value said performances, to distribute royalty funds

24 to recipients, and to perform such other functions as the Tri-

25 bunal shall deem necessary, unless the Tribunal shall deter-

HAE to"-&
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1 mine that it is inappropriate to do so. The performance of

2 said functions by private entities shall not relieve the Tribu-

3 nal of the responsibility to insure the fair and equitable distri-

4 bution of royalty fees in accordance with section 801(b)(3).".

5 SEC. 11. In subsection (a) of section 804 of title 17 of

6 the United States Code, insert "114," following the words

7 "as provided in sections" and "115 and 116, and with", and

8 at the end of clause (2) of subsection (a) add a new subclause

9 (D), as follows:

10 "(D) In proceedings under section 801(b)(1) con-

11 cerning the adjustment of royalty rates under section

12 114, such petition may be filed five years after the ef-

13 fective date of this Act and in each subsequent fifth

14 calendar year.".

15 In subsection (d) of section 804, insert ", 114," between the

16 words "circumstances under sections 111" and "or 116, the

17 Chairman".

18 SEC. 12. Amend section 809 of title 17 of the United

19 States Code by inserting ", 114," between the words "royal-

20 ty fees under sections 111" and "or 116, the Tribunal".

21 SEC. 13. In section 804 of title 17 of the United States

22 Code, insert at the end of that section a new subsection (0 as

23 follows:

24 "(f) With respect to proceedings under section 801(b)(1),

25 concerning the determination of reasonable terms and rates of

H. 186-Ih



23

21

1 royalty payments as provided in section 114(c)(8)(F), the Tri-

2 bunal shall proceed when and as provided by that subsec-

3 tion.".

4 SEC. 14. (a) Except as provided in subsection (b) of this

5 section, this Act shall take effect on January 1, 1983.

6 (b) The provisions of section 114(c)(3)(A) of title 17 of

7 the United States Code, as amended by section 7 of this Act,

8 become effective upon the enactment of this Act.
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97TH CONGRESS R 0
1ST SESSION He 1x 2007

To amend title 17 of the United States Code to exempt nonprofit veterans'
organizations and nonprofit fraternal organizations from the requirement that
certain performance royalties be paid to copyright holders.

IN THE HOUSE OF REPRESENTATIVES

FEBRUARY 23, 1981
Mr. YOUNG of Florida introduced the following bill; which was referred to the

Committee on the Judiciary

A BILL
To amend title 17 of the United States Code to exempt non-

profit veterans' organizations and nonprofit fraternal organi-

zations from the requirement that certain performance roy-

alties be paid to copyright holders.

1 Be it enacted by the Senate and House of Representa-

2 ties of the United States of America in Congress assembled,

3 That section 110 of title 17 of the United States Code is

4 amended-

5 (1) by striking out the period at the end of para-

6 graph (8) and inserting a semicolon in lieu thereof;



25

2

1 (2) by striking out the period at the end of para-

2 graph (9) and inserting ", and" in lieu thereof; and

3 (3) by adding at the end the following new para-

4 graph:

5 "(10) performance of a musical work in the course

6 of the activities of a nonprofit veterans' organization or

7 a nonprofit fraternal organization.".

HL S--h
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18T SESSION f * ~ J

To amend title 17 of the United States Code to provide that certain performances
and displays of profitmaking educational institutions and nonprofit veterans'
and fraternal organizations are not infringements on the exclusive rights of
copyright owners.

IN THE HOUSE OF REPRESENTATIVES

FEBRUARY 25, 1981

Mr. DONNELLY introduced the following bill; which was referred to the
Committee on the Judiciary

A BILL
To amend. title 17 of the United States Code to provide that

certain performances and displays of profitmaking education-

al institutions and nonprofit veterans' and fraternal organi-
zations are not infringements on the exclusive rights of

copyright owners.

1 Be it enacted by the Senate and House of Representa-

2 ties of the United States of America in Congress assembled,

3 That section 110 of title 17, United States Code, is

4 amended-
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1 (1) by striking out "a nonprofit educational insti-

2 tution" in paragraph (1) and inserting in lieu thereof

3 "an educational institution"; and

4 (2) by inserting after paragraph (9) the following

5 new paragraph:

6 "(10) performance of a nondramatic literary or

7 musical work by a nonprofit veterans' or fraternal or-

8 ganization, without any purpose of direct or indirect

9 commercial advantage, if the proceeds, after deducting

10 the reasonable costs of producing the performance, are

11 used exclusively for education, religious, or charitable

12 purposes and not for private financial gain.".

13 SEC. 2. This Act does not affect the copyright protec-

14 tion for any work which is in the public domain on, or has

15 been copyrighted on or before, the date of the enactment of

16 this Act.

87-393 0 - 82 - pt.1 - 3
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97TH CONGRESS
1ST SESSION He R. 3528
To amend the copyright law respecting the limitations on exclusive rights to

secondary -transmissions, and for other purposes.

IN THE HOUSE OF REPRESENTATIVES

MAY 12, 1981
Mr. FRANK introduced the following bill; which was referred to the Committee on

the Judiciary

A BILL
To amend the copyright law respecting the limitations on exclu-

sive rights to secondary transmissions, and for other pur-

poses.

1 Be it enacted by the Senate and House of Representa-

2 ties of the United States of America in Congress assembled,

3 LIMITATIONS ON EXCLUSIVE RIGHTS: SECONDARY

4 TRANSMISSIONS

5 SECTION 1. (a) Section 111(c)(1) of chapter 1 of title 17

6 of the United States Code is amended by inserting immedi-

7 ately before the period the following: "in effect on July 1,

8 1980".
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1 (b) Section 11 1(c)(2)(A) of chapter 1 of title 17 of the

2 United States Code is amended by striking out "; or" and

3 inserting in lieu thereof "in effect on July 1, 1980; or".

4 (c) Section 801(b)(2) of chapter 1 of title 17 of the

5 United States Code is amended by striking out subpara-

6 graphs (B) and (C) and redesignating subparagraph (D) as

7 subparagraph (B).

8 (d) Section 804(a) of chapter 1 of title 17 of the United

9 States Code is amended by striking out "(D)" in the first

10 sentence and inserting in lieu thereof "(B)".

11 (e) Section 804(a)(2) of chapter 1 of title 17 of the

12 United States Code is amended by striking out subparagraph

13 (A) and redesignating subparagraphs (B) and (C) as subpara-

14 graphs (A) and (B) respectively.

15 (f) Section 804 of chapter 1 of title 17 of the United

16 States Code is amended by striking out paragraph (b) and

17 redesignating paragraphs (c), (d), and (e) as paragraphs (b),

18 (c), and (d) respectively.

19 SEC. 2. Effective January 1, 1983, section 111 of chap-

20 ter 1 of title 17 of the United States Code is deleted in its

21 entirety and the following substituted in its place:

22 "§111. Limitations of exclusive rights: secondary trans.

23 missions

24 "(a) CERTAIN SECONDARY TRANSMISSIONS EXEMPT-

25 ED. -Notwithstanding the provisions of section 106, the sec-
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1 ondary transmission of a primary transmission embodying a

2 performance or display of a work is not an infringement of

3 copyright if-

4 "(1) the secondary transmission is not made by a

5 cable system, and consists entirely of the relaying by

6 the management of a hotel, apartment house, or simi-

7 lar establishment, of signals transmitted by a broadcast

8 station licensed by the Federal Communications Coin-

9 mission to the private lodgings of guests or residents of

10 such establishment, and no direct charge is made to

11 see or hear the secondary transmission, and-

12 "(A) the secondary transmission is made

13 within the local service area. of such station; or

14 "(B) the signals are received by such estab-

15 lishment by means of the direct reception of a free

16 space radio wave emitted by such station; or

17 ''(2) the secondary transmission is made solely for

18 the purpose and under the conditions specified by

19 clause (2) of section 110; or

20 "(3) the secondary transmission is made by any

21 carrier, other than a satellite resale carrier, who has

22 no direct or indirect control over the content or selec-

23 tion of the primary transmission or over the particular

24 recipients of the secondary transmission, and whose ac-

25 tivities with respect to the secondary transmission con-
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1 sist solely of providing wires, cable, or other communi-

2 cations channels for the use of others: Provided, That

3 the provisions of this clause extend only to the activi-

4 ties of said carrier with respect to secondary transmis-

5 sions and do not exempt from liability the activities of

6 others with respect to their own primary or secondary

7 transmissions; or

8 "(4) the secondary transmission is not made by a

9 cable system but is made by a governmental body, or

10 other nonprofit organization, without any purpose of

11 direct or indirect commercial advantage, and without

12 charge to the recipients of the secondary transmission

13 other than assessments necessary to defray the actual

14 and reasonable costs of maintaining and operating the

15 secondary transmission service.

16 "(b) SECONDARY TRANSMISSION OF PRIMARY TRANS-

17 MISSION TO CONTROLLED GRoUP. -Notwithstanding the

18 provisions of subsections (a) and (c), the secondary transmis-

19 sion to the public of a primary transmission embodying a per-

20 formance or display of a work is actionable as an act of in-

21 fringement under section 501, and is fully subject to the rem-

22 edies provided by sections 502 through 506 and 509, if the

23 primary transmission is not made for reception by the public

24 at large but is controlled and limited to reception by particu-

25 lar members of the public: Provided, however, That such sec-
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1 ondary transmission is not actionable as an act of infringe-

2 ment if-

3 "(1) the primary transmission is made by a broad-

4 cast station licensed by the Federal Communications

5 Commission; and

6 "(2) the carriage of signals comprising the second-

7 ary transmission is required under the rules, regula-

8 tions, or authorizations of the Federal Communications

9 Commission; and

10 "(3) the signal of the primary transmitter is not

11 altered or changed in any way by the secondary trans-

12 mitter.

13 "(c) CERTAIN SECONDARY TRANSMISSIONS BY CABLE

14 SYSTEMS EXEMPTED.-

15 "(1) Notwithstanding the provisions of section 106

16 and subject to the provisions of clause (2) of this sub-

17 section, the secondary transmission to the public of a

18 primary transmission made by a broadcast station li-

19 censed by the Federal Communications Commission or

20 by an appropriate governmental authority of Canada or

21 Mexico and embodying a performance or display of a

22 work is not an infringement of copyright if carriage of

23 the signals comprising the secondary transmission is

24 permissible under the rules, regulations, or authoriza-



3

6

1 tions of the Federal Communications Commission;

2 and-

3 "(A) the cable system is located in whole or

4 in part within the local service area of the prima-

5 ry transmitter; or

6 "(B) the secondary transmission is of a net-

7 work television program that is not available from

8 any television broadcast station located in whole

9 or in part within the local service area served by

10 the cable system; or

11 "(C) the cable system serves fewer than

12 twenty-five hundred subscribers.

13 "(2) Notwithstanding the provisions of clause (1)

14 of this subsection, the secondary transmission to the

15 public by a cable system of a primary transmission

16 made by a broadcast station licensed by the Federal

17 Communications Commission and embodying a per-

18 formance or display of a work otherwise exempt under

19 clause (1) of this subsection is actionable as an act of

20 infringement under section 501, and is fully subject to

21 the remedies provided by sections 502 through 506

22 and sections 509 and 510, if the content of the particu-

23 lar program in which the performance or display is em-

24 bodied, or any commercial advertising or station an-

25 nouncements transmitted by the primary transmitter
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1 during, or immediately before or after, the transmission

2 of such program, is in any way' willfully altered by the

3 cable system through changes, deletions, or additions,

4 except for the alteration, deletion, or substitution of

5 commercial advertisements performed by those en-

6 gaged in television commercial advertising market re-

7 search: Provided, That the research company has

8 obtained the prior consent of the advertiser who has

9 purchased the original commercial advertisement, the

10 television station broadcasting that commercial adver-

11 tisement, and the cable system performing the second-

12 ary transmission: And provided further, That such

13 commercial alteration, deletion, or substitution is not

14 performed for the purpose of deriving income from the

15 sale of that commercial time.

16 "(d) DEFINITIONS.-As used in this section, the follow-

17 ing terms and their variant forms mean the following:

18 "A 'primary transmission' is a transmission made

19 to the public by the transmitting facility whose signals

20 are being received and further transmitted by the sec-

21 ondary transmission service, regardless of where or

22 when the performance or display was first transmitted.

23 "A 'secondary transmission' is the further trans-

24 mitting of a primary transmission simultaneously with

25 the primary transmission.
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1 "A 'cable system' is a facility, located in any

2 State, territory, trust territory, or possession, that in

3 whole or in part receives signals transmitted or pro-

4 grams broadcast by one or more television broadcast

5 stations licensed by the Federal Communications Coin-

6 mission, and makes secondary transmissions of such

7 signals or programs by wires, cables, or other commu-

8 nications channels to subscribing members of the public

9 who pay for such service. For purposes of determining

10 the exemption under subsection (c)(1)(C), two or more

11 cable systems under common ownership or control or

12 operating from one headend shall be considered as one

13 system.

14 "The 'local service area of a primary transmitter',

15 in the case of a television broadcast station, comprises

16 the area in which such station is entitled to insist upon

17 its signal being retransmitted by a cable system pursu-

18 ant to the rules, regulations, and authorizations of the

19 Federal Communications Commission in effect on April

20 15, 1976, or in the case of a television broadcast sta-

21 tion licensed by an appropriate governmental authority

22 of Canada or Mexico, the area in which it would be

23 entitled to insist upon its signal being retransmitted if

24 it were a television broadcast station subject to such

25 rules, regulations, and authorizations.
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1 "The 'local service area of a primary transmitter',

2 in the case of a radio broadcast station, comprises the

3 primary service area of such station, pursuant to the

4 rules and regulations of the Federal Communications

5 Commission.

6 "A 'network television program' is a program

7 supplied by one of the television networks in the

8 United States providing nationwide transmissions to

9 television broadcast stations that are owned or oper-

10 ated by, or affiliated with, the television network".

11 SEc. 3. (a) Effective January 1, 1983, section 501(c) of

12 chapter 1 of title 17 of the United States Code is amended by

13 striking out "subsection (c) of section 111" and inserting in

14 lieu thereof "section 106".

15 (b) Effective January 1, 1983, section 501(d) of chapter

16 1 of title 17 of the United States Code is amended by striking

17 out "(3)" and inserting in lieu thereof "(2)".

18 (c) Effective January 1, 1983, section 510(a) of chapter

19 1 of title 17 of the United States Code is amended by striking

20 out "(3)" and inserting in lieu thereof "(2)".

21 (d) Effective January 1, 1983, section 510(a) of chapter

22 1 of title 17 of the United States Code is amended by striking

23 out ", and the remedy provided by subsection (b) of this sec-

24 tion" both times it appears therein.
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1 (e) Effective January 1, 1983, section 510 of chapter 1

2 of title 17 of the United States Code is amended by striking

3 out paragraph (b).

4 (f) Effective January 1, 1983, section 804(a) of chapter

5 1 of title 17 of the United States Code is amended by striking

6 out ", and with respect to proceedings under section

7 801(b)(2) (A) and (B)".

8 (g) Effective January 1, 1983, section 801(b) of chapter

9 1 of title 17 of the United States Code is amended by striking

10 out subparagraph (2) and redesignating subparagraph (3) as

11 subparagraph (2).

12 (h) Effective January 1, 1985, section 801(b)(2) of chap-

13 ter 1 of title 17 of the United States Code is amended by

14 striking out "sections 111 and" and inserting in lieu thereof

15 "section".

16 (i) Effective January 1, 1985, section 804(d) of chapter

17 1 of title 17 of the United States Code is amended by striking

18 out "sections 111 or" and inserting in lieu thereof "section".

19 () Effective January 1, 1985, section 809 of chapter 1

20 of title 17 of the United States Code is amended by striking

21 out "sections 111 or" and inserting in lieu thereof "section".

0
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Union Calendar No. 297
97TH CONGRESS

2D SESSION H.e . 3530
[Report No. 97-495]

To amend the copyright laws to strengthen the laws against record, tape, and film
piracy and counterfeiting, and for other purposes.

IN THE HOUSE OF REPRESENTATIVES

MAY 12, 1981

Mr. FRANK (for himself, Mr. MOAKLEY, Mr. RAILSBACK, Mr. PEPPER, Mr.
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A BILL
To amend the copyright laws to strengthen the laws against

record, tape, and film piracy and counterfeiting, and for

other purposes.

1 Be it enacted by the Senate and House of Representa-

2 ties of the United States of America in Congress assembled,
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That this Act may be cited as the "Piracy and Counterfeiting

Amendments Act of 198- 1982 ".

SEC. 2. Section 506(a) of title 17, United States Code,

is amended to read as follows:

"(a) Criminal infringement

"Any person who infringes a copyright willfully and for

purposes of commercial advantage or private financial gain

shall be punished as provided in section 2319 of title 18.".

SEC. 3. Section 2318 of title 18, United States Code, is

amended-

(1) by respectively redesignating subsections (b)

and (c) as subsections (d) and (e); and

(2) by striking out the sectio- heading and subsec-

tion (a) and inserting in lieu thereof the following:

"§2318. Trafficking in counterfeit labels for- phonorec-

ords, and copies of motion pictures mad or

other audiovisual works

"(a) Whoever, in any of the circumstances described in

subsection (c) of this section, knowingly traffics in a counter-

feit label affixed or designed to be affixed to a phonorecord,

or to a copy of a motion pie,,,,, picture or a* other audiovi-

sual work, shall be fined not more than $250,000 or impris-

oned for not more than five years, or both.

"(b) As used in this section-
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1 "(1) the term 'counterfeit label' means an identify-

2 ing label or container that appears to be genuine, but

3 is not;

4 4 the te m ,.ffie, Me.. to t*flSer of other-
5 ,s eP... , toethe.., . .. eenidea.on ff ..

6 WJJ of vat of obtain ee e of wit intent tofi

7 tran f an .o. d

8 "(2) the term 'traffic' means to transport, transfer

9 or otherwise dispose of, to another, as consideration for

10 anything of value or to make or obtain control of with

11 intent to so transport, transfer or dispose of; and

12 "(3) the terms 'copy', 'phonorecord', 'motion pic-

13 ture', and 'audiovisual work' have, respectively, the

14 meanings given those terms in section 101 (relating to

15 definitions) of title 17.

16 "(c) The circumstances referred to in subsection (a) of

17 this section are-

18 "(1) the offense is committed within the special

19 maritime and territorial jurisdiction of the United

20 States or within the special aircraft jurisdiction of the

21 United States (as defined in section 101 of the Federal

22 Aviation Act of 1958);

23 "(2) the mail or a facility of interstate or foreign

24 commerce is used or intended to be used in the com-

25 mission of the offense; or

HR 3530 RH
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1 "(3) the counterfeit label is affixed to or encloses,

2 or is designed to be affixed to or enclose, a copyrighted

3 dievisi wo.k e* moti on .... motion picture or

4 other audiovisual work, or a phonorecord of a copy-

5 righted sound recording.".

6 SEC. 4. Title 18, United States Code, is amended by

7 inserting after section 2318 the following new section:

8 "§ 2319. Criminal infringement of a copyright

9 "(a) Whoever violates section 506(a) (relating to crimi-

10 nal offenses) of title 17 shall be punished as provided in sub-

11 section (b) of this section and such penalties shall be in addi-

12 tion to any other provisions of title 17 or any other law.

13 "(b) Any person who commits an offense under subsec-

14 tion (a) of this section-

15 "(1) shall be fined not more than $250,000 or im-

16 prisoned for not more than five years, or both, if the

17 offense-

18 "(A) involves the reproduction or distribu-

19 tion, during any one-hundred-and-eighty-day

20 period, of at least one thousand phonorecords or

21 copies infringing the copyright in one or more

22 sound recordings;

23 "(B) involves the reproduction or distribu-

24 tion, during any one-hundred-and-eighty-day

25 period, of at least sixty-five copies infringing the

HR 3530 RH
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1 copyright in one or more motion pictures or other

2 audiovisual works; or

3 4G~{) inwve9e a setfid P.eeeipdin*gf ei~p

5 .equen offense udei' .... .eei.1

6 "(C) is a second or subsequent offense under

7 either of subsections (b)(1) or (b)(2) of this sec-

8 tion, where a prior offense involved a sound re-

9 cording, or a motion picture or other audiovisual

10 work;

11 "(2) shall be fined not more than $250,000 or im-

12 prisoned for not more than two years, or both, if the

13 offense-

14 "(A) involves the reproduction or distribu-

15 tion, during any one-hundred-and-eighty-day

16 period, of more than one hundred but less than

17 one thousand phonorecords or copies infringing

18 the copyright in one or more sound recordings; or

19 "(B) involves the reproduction or distribu-

20 tion, during any one-hundred-and-eighty-day

21 period, of more than seven but less than sixty-five

22 copies infringing the copyright in one or more

23 motion pictures or other audiovisual works; and

HR.3530 RH
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1 "(3) shall be fined not more than $25,000 or im-

2 prisoned for not more than one year, or both, in any

3 other case.

4(e) Ac used in "h seetief the terms ' .et.i ;..... "I

6'eighae,~e respe.Atii'ely the ffe mits e fei'th ift seetioft

8 "(c) Asused in this section-

9 "(1) The terms 'sound recording', 'motion pic-

10 lure;' 'audiovisual work ' 'phonorecord', and 'copies'

11 have, respectively, the meanings set forth in section

12 101 (relating to definitions) of title 17; and

13 "(2) The term 'reproduction' and 'distribution'

14 refer to the exclusive rights of a copyright owner under

15 clauses (1) and (3) respectively of section 106 (relating

16 to exclusive rights in copyrighted works), as limited by

17 sections 107 through 118 of title 17."

18 SEC. 5. The table of sections for chapter 113 of title 18

19 of the United States Code is amended by striking out the

20 item relating to section 2318 and inserting in lieu thereof the

21 following:

"2318. Trafficking in counterfeit labels for phonorecords and copies of motion pic-
tures ard or other audiovisual works.

"2319. Criminal infringement of a copyright.".

87-393 0 - 82 - pt.1 - 4
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97TH CONGRESS 'J ~ E ~ j
1ST SESSION Hj Re 3560

To amend the copyright law respecting the limitations on exclusive rights to
secondary transmissions, and for other purposes.

IN THE HOUSE OF REPRESENTATIVES

MAY 12, 1981

Mr. KASTENMEIER introduced the following bill; which was referred to the
Committee on the Judiciary

A BILL
To amend the copyright law respecting the limitations on exclu-

sive rights to secondary transmissions, and for other pur-

poses.

1 Be it enacted by the Senate and House of Representa-

2 ties of the United States of America in Congress assembled,

3 LIMITATIONS ON EXCLUSIVE RIGHTS: SECONDARY

4 TRANSMISSIONS

5 SECTION 1. (a) Section 11 1(c)(1) of chapter 1 of title 17

6 of the United States Code is amended by inserting before the

7 period at the end thereof the following: ": Provided, however,

8 That the compulsory license for television broadcast signals
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1 provided for herein shall be limited, except as provided in

2 section 801(b)(3), to the secondary transmissions of primary

3 transmissions authorized pursuant to the rules on carriage of

4 television broadcast signals of the Federal Communications

5 Commission in effect on July 1, 1980. Transmissions unau-

6 thorized pursuant to such rules shall be actionable as an act

7 of infringement under section 501 and subject to the remedies

8 provided by sections 502 through 506".

9 (b) Section 111(c)(2)(A) of chapter 1 of title 17 of the

10 United States Code is amended by inserting "or the Copy-

11 right Royalty Tribunal pursuant to section 801(b)(3)" after

12 "Commission".

13 (c) Section 111(d)(2) of chapter 1 of title 17 of the

14 United States Code is amended by striking out the last sen-

15 tence of subparagraph (A) and by striking out subparagraphs

16 (B), (C), and (D) and inserting in lieu thereof the following:

17 "(B) in the case of cable systems with 5,000 sub-

18 scribers or more, a just and reasonable royalty fee cov-

19 ered by the statement, as determined by the Copyright

20 Royalty Tribunal.".

21 APPLICATION OF THE COMPULSORY LICENSE TO SPORTS

22 PROGRAMING

23 SEC. 2. (a) Section Ill(c)(1) of chapter 1 of title 17 of

24 the United States Code is amended by striking out "Subject

25 to the provisions of clauses (2), (3), and (4) of this subsection"
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1 and inserting in lieu thereof the following: "Subject to the

2 provisions of clauses (2), (3), (4), and (5) of this subsection.".

3 (b) Section 111(c) of chapter 1 of title 17 of the United

4 States Code is amended by adding the following new clause:

5 "(5) Notwithstanding the provisions of clause (1)

6 of this subsection, the secondary transmission to the

7 public by a cable system of a primary transmission

8 made by a broadcast station licensed by the Federal

9 Communications Commission or by an appropriate gov-

10 ernmental authority of Canada or Mexico and embody-

11 ing a performance or display of a work is actionable as

12 an act of infringement under section 501, and is fully

13 subject to the remedies provided by sections 502

14 through 506 and sections 509 and 510, if-

15 "(A) the primary transmission consists of the

16 broadcast of a game, or any part thereof, involv-

17 ing members of a professional sports league; and

18 "(B) the secondary transmission is made into

19 an area which is (i) beyond the local service area

20 of the primary transmitter, and (ii) within fifty

21 miles of the place of a game of a member of that

22 professional sports league.".



47

4

1 RATE DETERMINATION OF COPYRIGHT ROYALTY

2 TRIBUNAL

3 SEC. 3. Section 801(b)(2) of chapter 8 of title 17 of the

4 United States Code is amended to read as follows:

5 "(2) to make determinations concerning the estab-

6 lishment and adjustment of just and reasonable rates

7 referred to in section 111".

8 APPLICATION TO THE COMPULSORY LICENSE TO

9 SYNDICATED PROGRAMING

10 SEC. 4. Section 801(b) is amended by striking out ";

11 and" at the end of paragraph (2) and inserting in lieu thereof

12 a period, by redesignating paragraph (3) as paragraph (4),

13 and by inserting after paragraph (2) the following new

14 paragraph:

15 "(3) to establish rules under which syndicated

16 copyrighted programing carried on those secondary

17 transmissions for which a compulsory license is author-

18 ized in section 111(c).".

19 DISTRIBUTION OF ROYALTY FEES FOR RADIO PROGRAMING

20 SEC. 5. Section 801(b)(4) (as redesignated) is amended

21 by inserting before the period at the end thereof the follow-

22 ing: ": Provided, That in accordance with section

23 111(d)(4)(C), at least percent of such fees are distributed

24 to copyright owners whose work consists exclusively of aural
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1 signals, the distribution to those copyright owners to be

2 based on the production of original programing".

3 PROCEEDINGS BEFORE THE TRIBUNAL

4 SEC. 6. (a) Section 804(a) of chapter 8 of title 17 of the

5 United States Code is amended-

6 (1) by striking out "(A) and (D)" both times it ap-

7 pears therein.

8 (2) by striking out "1985" and inserting in lieu

9 thereof "1982".

10 (3) by striking out "fifth" and inserting in lieu

11 thereof "third".

12 (b) Section 804(b) of chapter 8 of title 17 of the United

13 States Code is repealed and subsections (c), (d), and (e) of

14 such section are redesignated as subsections (b), (c), and (d),

15 respectively.

16 (c) Section 804 of chapter 8 of title 17 of the United

17 States Code is amended by inserting at the end thereof the

18 following new subsections:

19 "(e)(1) With respect to all proceedings under this chap-

20 ter, the Tribunal shall be empowered to issue subpenas to

21 compel the production of testimony of witnesses together

22 with such documentary materials as are necessary to make

23 determinations under this title.

24 "(2) If a person to whom a subpena is issued under this

25 subsection refuses to comply with such subpena, the United
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1 States District Court for the District of Columbia or for the

2 judicial district within which such person is found or resides

3 or transacts business may, upon application of the Chairman

4 of the Tribunal, order such person to comply with the sub-

5 pena. Failure to obey such order may be punished by such

6 court as contempt thereof. Subpenas of the Tribunal shall be

7 served in the manner provided for subpenas issued by a

8 United States district court under the Federal Rules of Civil

9 Procedure.

10 "(f) With respect to the authority provided under section

11 801(b)(3), the Tribunal shall initiate proceedings to establish

12 or modify rules within thirty days of a petition by an owner

13 or user of a copyrighted work subject to compulsory licensing

14 under section 111(c).".

15 JUDICIAL STAY

16 SEC. 7. Section 809 of chapter 8 of title 17 of the

17 United States Code is amended by striking out the first sen-

18 tence and inserting in lieu thereof the following: "Any final

19 determination by the Tribunal under this chapter shall

20 become effective thirty days following its publication.".

21 TRANSITIONAL AND SUPPLEMENTARY PROVISIONS

22 SEC. 8. (a) Royalty rates established by the Copyright

23 Royalty Tribunal pursuant to section 111(d)(2) and section

24 804 of title 17 of the United States Code and as modified by

25 order of the Copyright Royalty Tribunal on January 5, 1981,
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1 shall remain in effect pending a review by the Tribunal pur-

2 suant to the provisions of sections 2 and 4 of this Act and the

3 implementation of a final order under section 809.

4 (b) Section 118 of title 17 of the United States Code is

5 amended by striking out "in the Federal Register" wherever

6 they appear therein.

7 (c) Sections 804(c) (as redesignated) and 810 of chapter

8 8 of title 17 of the United States Code are amended by strik-

9 ing out "in the Federal Register" wherever they appear

10 therein.

0D
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97TH CONGRESS
2D SESSION H* o5 7

H~.K. 5870
To amend the manufacturing clause of the copyright law.

IN THE HOUSE OF REPRESENTATIVES

MARCH 17, 1982

Mr. KASTENMEBR introduced the following bill; which was referred to the
Committee on the Judiciary

A BILL
To amend the manufacturing clause of the copyright law.

1 Be it enacted by the Senate and House of Representa-

2 ties of the United States of America in Congress assembled,

3 That section 601(a) of chapter 6 of title 17 of the United

4 States Code is amended by striking out "1982" and inserting

5 in lieu thereof "1985".
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Mr. KASTENMEIER. I am now pleased to welcome our opening
panel of witnesses: Jack Valenti, president, Motion Picture Associ-
ation of America; Vincent Wasilewski, president, National Associ-
ation of Broadcasters; and Bowie Kuhn, Commissioner of Baseball.
Each of whom is a national figure in his own right.

They have been witnesses before many committees of the Con-
gress, indeed, of this subcommittee on a number of occasions. They
are leaders of their industries, of sports, in the case of Mr. Kuhn.
They are knowledgeable and we of course are very pleased to greet
them.

First, I would like to greet Mr. Valenti, who represents they
motion picture industry, who always expresses the views of his
industry as eloquently as any person could imagine.

After Mr. Valenti, who I understand will open testimony, we will
greet our other panelists.

Mr. Valenti.

TESTIMONY OF JACK VALENTI, PRESIDENT, MOTION PICTURE
ASSOCIATION OF AMERICA, ACCOMPANIED BY VINCENT WA-
SILEWSKI, PRESIDENT, NATIONAL ASSOCIATION OF BROAD-
CASTERS AND BOWIE KUHN, COMMISSIONER OF BASEBALL
Mr. VALENTI. I thank this committee very much and you particu-

larly, Mr. Chairman, for giving us an opportunity to open a
window on the Copyright Act of 1976. There are a number of us
who believe with some vigor that what the Congress has wrought is
not effective and is not sustainable in the years ahead due to the
rather quick changing environment of the television marketplace.
So I am grateful to you and I come to you really for two specific,
and I hope simply stated, reasons.

The first is to ask this committee to respect the rights of copy-
right owners, of property owners, to respect the right of property
owners. I think all of us on this panel believe that what people own
should not be taken from them without their permission, without
negotiating for the price to be paid, and without any knowledge by
the owners to how, when and where their property is being used.

The question I might pose to this panel is what owners of other
business enterprise in the Nation must sit idly by while property
that belongs to them is taken without their permission by others
who then sell it to the public for a profit.

I think it is fair to say that what we are asking this committee to
do is to respect the right of a property owner which unhappily the
act of 1976 does not do.

The second reason I am here is to ask this committee to establish
competition in the television marketplace. It is not there now.
What happens is that basic cable television has been given by the
Congress a special grant of privilege which allows it to rummage in
the market as it sees fit, taking programs it wants and then sell
them for profit, paying only a pittance of the marketplace worth of
that product.

At the same time, all of cable's competitors-independent televi-
sion stations, network stations, pay cable, pay television, videocas-
settes, videodiscs, and soon direct broadcast satellite operations--
must compete in the marketplace for their programs, negotiate
with owners and pay market value for what they license.
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Cable alone is exempt from competition: And to make matters
worse, basic cable is a geographic monopoly, with no other cable
systems operating in its area. To grant special privileges to a
monopoly, no matter how benign that monopoly may appear, only
multiplies the imbalance and anticompetitive nature of the cable
marketplace.

To correct what is so plainly and clearly wrong, the MPAA
proposes two reasonable revisions:

One, abolish the compulsory license for distant TV station pro-
grams imported by local cable systems.

Two, to protect localism and local programing for the communi-
ty, the compulsory license should be retained only for local station
programs required to be carried by cable systems under FCC rules.

r ....... That is all that needs to be done to recognize property rights,
and to promote fair competition in the cable marketplace.

Two objective experts have examined this issue and have come to
emphatic conclusions. Now remember, they are not on the payroll
of anybody. They don't have clients in the business. Indeed, they
are Government officials whose sworn duty it is to protect the
public: Former Chairman of the Copyright Royalty Tribunal, Cla-
rence James, has testified that the CRT is an unworkable mecha-
nism and suggests it ought to be dismantled. David Ladd, the
Register of Copyrights, has testified that the compulsory license is
a blight on the competitive marketplace and should be abolished.

Cable interests will tell you, in the most plaintive tones, that:
One, cable is really a mom and pop operation, with family owned
systems the core of the cable community; two, that if you comply
with our proposal, basic cable rates will have to be raised; and
three, basic cable will not get programs because program suppliers
will freeze them out.

Let me take each of their arguments and place before you what
is both important and true:

One, is cable a mom and pop familiy operation? This may have
been true some 5, 6, 7 years ago. It may even have had an element
of truth in it when the Copyright Act of 1976 was passed. But not
today. Consider the facts, all of which are verifiable by cable inter-

---ests themselves:
Cable today is a big and profitable business. A mere 10 large

companies control some 50 percent of all cable subscribers. Just 25
companies control over 60 percent of all cable subscribers. Only 50
companies control some 75 percent of all subscribers. This concen-
tration of power and control by a few corporations grows stronger
each week.

Cable systems have an average return on equity of almost 20
percent. This compares to an average of 14.4 percent return on
equity for the Fortune 500 companies. I want to show you this in
chart form because I think it is important; 12Y2 percent of all cable
systems in America today have a return on equity of 40 percent or
more. Cable Television Systems of Boston, in their proposal to the
city of Boston, has committed themselves in an official document
that it will achieve 57.5 percent return on equity in their third
year of their operation in Boston.

Mr. SAWYER. If I may interrupt, without breaking your sequence,
are those after taxes or pretax?
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Mr. VALENTI. Pretaxes, I believe. Pretaxes on both sides, 20.8
percent of all cable systems return equity of 30 to 39 percent; 21.8
have return on equity of 20 to 29 percent. So 55 percent of all the
cable systems in America have an average return of 20 percent or
more. In the Fortune 500, only 15 percent of them have an average
return on equity of 13.2 percent.

Some 55 percent of all cable systems in the United States report-
ed net income-pretax-of 20 percent or more of owners' equity
while only 15 percent of the 500 largest U.S. industrial corpora-
tions were able to match that figure.

Cable is an enormous money machine, called by Wall Street the
only depression proof enterprise in the Nation. Today, cable rev-
enues are $2.5 billion annually, and expected to rise to $8.5 billion
in just 4 more years.

Yet, in a piece of sardonic irony, according to the FCC data for
1979, of all the expense categories for cable, if you took all the
expense categories and put them in this little pie, copyright fees
represent barely 1 to 2 percent of all the expenses of a cable
system. The irony is that copyright costs are the lowest expense
category sustained by a cable system.

The one identical item they must all have to stay in business is
programing. It is the cheapest item on their expense ledgers. I find
that rather amusing. It only hurts when I laugh.

Pretax income for cable in 1979 was up 45.4 percent over 1978.
Total assets of cable were $3.2 billion in 1979, an increase of 12
percent over 1978.

Yet, according to FCC data for 1979, of all the categories of cable
systems operating expenses, copyright fee payments represent only
1.2 percent of these expenses, the lowest of all expense categories
in the cable operation. In other words, the most important single
factor in a successful cable operation is programing, and that pro-
graming is the cheapest item in their expense ledgers. [See appen-
dix III-a.]

Is cable today a mom and pop operation?
Consider these facts:
Daniels & Associates, the largest cable brokerage firm in the

United States, values cable systems today at $650 or more per
subscriber.

Mr. Chairman, let's talk about small systems, the so-called mom
and pops. If you owned a 2,000-cable system, you could probably
sell it on the open market today for $1.3 million. If you owned a
3,000-subscriber system you could sell it for over $2 million. If you
owned a 5,000-subscriber system it would bring $3 X million.

Mr. Chairman, people who own these small systems are million-
aires. Some of the companies which dominate the cable landscape
today are Time, Inc., Westinghouse, the Los Angeles Times, Gener-
al Electric, American Express, the New York Times, Cox Cable-
which also owns huge chunks of newspapers and television-New-
house Communications, also a newspaper dukedom, Warner Com-
munications, and other giants are getting ready to get involved,
like Knight Ridder newspapers, and Dow Jones, Inc., owners of the
Wall Street Journal who want to buy U.S.-Columbia Cable. All
these corporations, rich in resources and assets, are eager to buy
small systems and to obtain franchises in the big cities.
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My question to you: Does this sound like "small business?" Do
these appear to be enterprises which need help from Congress? Is
this the kind of corporate profit making center that deserves a
subsidy, and especially a subsidy that comes out of the hide of
those who own television programs?

I ask you, is it right, is it fair that program owners should have
their property taken from them by some of the biggest corporations
in the country? Is it fair that we should be subsidizing these hugh
business operations?

Now, to the second argument of cable, which is if you pass this
proposal, they will have to raise their basic cable rates. Mr. Chair-
man, Mr. Kuhn, Mr. Wasilewski, and every cable operator in
America knows as a fact of life that all the cable proposals being
made in the big cities, those big corporations, are pledging to bring
in basic service at- way less than $8 to $9 a month on the average
and the proposal to Dallas by AMEX there says it is going to bring
in basic service for $2.75 a month.

Cable operators, everyone of them-and the trade press is full of
this-know that the profit action is not in basic cable. The profit
action is in pay. Pay services. They want basic subscribers so they
can load them up on pay services, which some operators predict
will soon bring in $50 to $100 per month from each paying sub-
scriber. No wonder the New York Times paid $120 million, $2,000
per subscriber to Irving Kahn for his 60,000-subscriber systems in
New Jersey.

No wonder Westinghouse paid three-quarters of a billion dollars
for Teleprompter.

Cable is also expanding advertiser supported programing, the
hottest phenomenon in the cable business today. All of which, Mr.
Chairman, is bargained for in the open market now.

Paul Kagan & Associates, the most respected research firm in
the business, declares that cable revenues from advertising will
amount in 1981 to $100.7 million, and in 1990 will rise to $2.2
billion.

Add to that revenues from pay cable, from ancillary pay services
such as burglar alarms, fire alarms, two-way systems, and all their
other revenue producing extras and you quickly perceive that the
cable industry has four sources of huge revenues: One is basic cable
subscribers; two is pay cable subscribers; three is advertising; and
four is revenues from ancillary services.

Is there any doubt in any objective mind that a small increase in
programing costs can be easily borne by any cable system without
1 cent increase in-basic cable rates?

Let me give an example, Mr. Chairman. Today cable is paying
about 1 percent of its subscriber basic revenues for programing.
Let's suppose you took the compulsory license off and suppose what
cable would then be paying triples to approximately 3 percent of
their subscriber revenues.

You know what that would mean? It would mean that for each
subscriber the cable system would incur an extra added cost of 16
cents per subscriber. From any pay cable subscriber the system
now gets $10 a month for pay cable; the cable operator keeps 60
cents of every dollar, $6 out of the $10 and all he is adding is 16
cents to his basic programing cost. It does not make any sense.
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The final argument of cable people-and then I am going to be
through-cable systems won't get programs, either they will be
frozen out or the administrative machinery will be too complicated.
This is raw nonsense. I am going to tell you why:

First, the program suppliers are in the business to license pro-
grams, unlike broadcast stations which are in the business to
broadcast programs. We have some 13,000 English language movies
and 4,000 series ready to be licensed. New programs are being
created every month. Cable systems can enter the bidding for
popular programs against the local TV station, gaining exclusive
rights to those programs.

Moreover, middlemen, like Ed Taylor's Satellite Program Net-
work, will enter the business and license programs by the long ton
to cable systems. After all, subscribers are not buying distant TV
signals. They are buying programs. People in Virginia are not
interested in news programs from Chicago or New York. In Madi-
son, Wis., they don't care about watching Ed Koch or the mayor of
Houston talking about sewer taxes and whether Westway will be
built in the West Side of Manhattan. They are interested in pro-
graming.

Second, advertiser-supported programs will flood the cable
market. Today there are some 35 cable networks doing just that,
bringing in programs of all kinds, entertainment, sports, and reli-
gious programs. ABC, CBS, NBC, Rockefeller Center-the list
grows daily-are all entering the cable program market.

Third, program suppliers today negotiate directly with some 600
television stations which program their stations from 16 hours to
24 hours a day. Bargaining with some 50 cable companies which
reach some 75 percent of all cable subscribers and licensing to
smaller systems via middlemen will be easier than dealing with
600 TV stations.

I dare say if programers negotiate with 150 companies-no
more-they will reach 100 percent of all the cable systems in
America, particularly if little tiny systems were exempted. Soon
the FCC is going to order in or approve low-power and drop-in
stations and you may have 2,000 television stations operating in
the next several years and we will be negotiating directly with
each one of them.

In comparison it will be a simple matter to negotiate with the
country's cable systems and the recent trend in organizing
statewide or regionwide cable networks will make it even easier.
We call it interconnects in the business. This means groups of
systems joining together sharing production facilities, acquisition of
origination programing and sales forces, pooling all of this.

Cablevision magazine reports that by the end of the first quarter
of 1981, approximately 80 systems representing 1.5 million sub-
scribers will be linked in a dozen regional systems. This increases
each week. For program suppliers to negotiate program license
with such interconnects is practical, easy, and feasible.

Now, I want to sum up because I have used up my time and
more than my time, and I thank you for it. I just want to sum up
by asking a few questions:

Why would Congress want to persist in shielding cable from
competition-basic cable, that is?
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Why would the Congress feel it is in the public interest to protect
Westinghouse and American Express and General Electric from
the rigors of the competitive arena?

Does Congress believe cable, which is an explosive rapidly grow-
ing business should be subsidized? And if so, should not the Con-
gress subsidize cable if it is in the public interest, rather than
taking it out of the hides of private program owners?

Why would Congress persist in allowing profitmaking organiza-
tions to take things that don't belong to them and use it as they
see fit without permission of the owner?

And finally, the final question that this Congress has to decide is
does the Congress or does it not recognize and respect the rights of
a proper owner?

Thank you very much.
[The complete statement of Mr. Valenti follows:]
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Mr. Chairman, Members of the Committee,

my name is Jack Valenti. I am president of the

Motion Picture Association of America, Inc., whose

members are the producers and distributors of

theatrical and television programs in the United

States. I also am the president of the Association

of Motion Picture and Television Producers, Inc.,

in Hollywood, whose 80 members include the smaller

producers and syndicators of television programming

and theatrical films. Attached to my statement is

a list of both MPAA and AMPTP Members.
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THE MPAA POSITION

1. Congress should amend the Copyright

Act of 1976 to require basic cable

(as distinguished from "pay cable")

to respect the property rights of

program owners, and should abolish

the anti-competitive statutory rate

schedule which now governs the con-

ventional cable program arena.

2. There should be no compulsory

license for distant TV station pro-

grams imported by cable systems.

This programming should be freely

and openly bargained for between

cable licensee and program licensor.

3. The compulsory license should be

retained only for "local" station

programs that are required to be

carried by cable systems under FCC

rules.



65

- 3 -

Simply put, property rights must be

observed. Congress should return to the copy-

right owner his right of control over how his

product is distributed.

If these revisions are made in the

Copyright Act, then the principle of open and

fair competition between cable systems, net-

works, broadcast stations, pay cable, video-

cassettes, videodiscs, direct broadcast satel-

lites and all other new magic technology sure

to make their appearance, will be observed to

the benefit of the public.

Of the competitors listed above,

only the cable system is a geographic monopoly.

Only the cable system has the power of a monopoly.

To grant special privileges to a monopoly, no

matter how benign that monopoly may appear

right now, only compounds the imbalance and

anti-competitive nature of the cable marketplace.

Monopoly breeds power, power corrupts, absolute

power corrupts absolutely!
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WHY THE COPYRIGHT ACT OF 1976 MUST BE REVISED

This Committee, and its Chairman, Mr.

Kastenmeier, are to be commended for holding

hearings to revisit the Copyright Act of 1976.

We salute the Committee and its Chairman for

their perception of how radically the cable

environment has changed and how necessary it

is to make congressional revisions to establish

competition and thereby to keep pace with this

still-whirling, still-changing marketplace.

These changes are necessary because:

1. The Federal Communications

Commission has abolished its syndicated exclu-

sivity and the distant signal importation regu-

lations, rules that Congress had anticipated

would keep the television marketplace in some

kind of delicate balance when the Copyright Act

of 1976 was written.

2. Vast new changes have taken place

in communications technology and marketing tech-

niques which have affected the distribution of

television programs.
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3. Cable's "compulsory license" and

the statutory rate system to distribute basic

cable copyright royalties are not working be-

cause the law prevents free negotiation in the

marketplace as to the use and value of tele-

vision programs.

4. There has been an enormous growth

of cable. Giant multiple system owners now

control major segments of the cable marketplace;

25 of the largest system owners control 60% of

all subscribers. Small systems, individually

owned, are vanishing like the mom-and-pop corner

grocery.

These facts, well known to all informed

persons, require the following changes in the

law:

1. Congress should abolish the "com-

pulsory license" for all imported distant TV

station signals which basic cable (as distinguished

from "pay cable") transmits to its subscribers.

It is this compulsory license for distant tele-

vision signals that gives basic cable an unfair

advantage over its competitors.
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2. Cable should continue to be

granted a compulsory license to retransmit local

programs required to be carried under FCC

regulations. Cable should not be required

to pay any copyright fee to copyright owners

for using such programs. This policy is in

accord with the concept of localism and better

serves the public interest by protecting and

guaranteeing the continued availability of

locally-oriented programs. Thus cable viewers

particularly would be assured of receiving

local public affairs programs, local news and

weather reports, and television coverage of

events of local community interest.

For more than half a century since

the enactment of the first Radio Act, it has

been public policy in this country to foster

local broadcasting service. To carry out this

Congressionally-mandated policy, the FCC has

encouraged the activation of additional television

outlets: UHF stations, low-power "translators,"

and VHF "drop-ins." We believe that localism in

television broadcasting best serves the public

interest. Today there are 14,000 communities in
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the United States that are not served by cable

television. But even if cable service were

available to all persons in this country, it

is important to remember that distant tele-

vision stations serve primarily the needs and

requirements of their own local service areas,

and not those of the distant communities into

which their programs are imported by microwave

and satellites for use by cable systems.
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COPYRIGHT ROYALTY TRIBUNAL - AN INADEQUATE SOLUTION

It is simply not possible for any government

agency, no matter how intelligently composed, to deter-

mine the marketplace value of television programs (tele-

vision series and motion pictures).. Only the market-

place can do that.

Cable interests have nourished the false be-

lief that the Copyright Royalty Tribunal (CRT), which

Congress established in 1976 to receive, distribute, and

review basic cable copyright rates, has the authority

and ability to set appropriate cable royalty fees. Mr.

Chairman, your bill correctly recognizes the spurious

nature of cable's claim that all is well in the opera-

tion of the Copyright Royalty Tribunal. You have heard

testimony from CRT Chairman James on March 4, 1981 that

the CRT is not functioning as it was intended and ought

to be abolished.

The truth is that the Copyright Act does not

grant the Tribunal sufficient flexibility to adjust

royalty fees paid by cable systems to program owners

nor can the Tribunal remedy the basic inequities that

exist under that statute. The Copyright Act does not

permit the CRT to change the rate schedule for signals

that cable systems are presently permitted to carry
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other than to maintain a constant dollar level of

royalties.

But, most importantly, and this is absolutely

crucial to the understanding of this complex issue, the

CRT cannot set marketplace value. Therefore it is plain

that even if the CRT were granted more power to set rates,

how can five people, however intelligent they may be,

but without any real knowledge of the marketplace, truly

calculate what a program is worth? That is a matter

between buyer and seller, and it varies from day to

day, from market to market.
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BASIC CABLE USES PROGRAMS WITHOUT

PERMISSION OF THE COPYRIGHT OWNER

PAYING GOVERNMENT-ESTABLISHED

ROYALTY RATES THAT ARE RIDICULOUSLY LOW

Three special grievances exist under the current

Copyright Act: (1) programs are used by basic cable with-

out permission of the copyright owners, (2) competition

is blighted, and (3) the royalty rates are absurdly low.

The most important distortion is the use of

programs without permission of the owner of the program.

This is counter to every precept of free enterprise in

this country. It causes the owner of the program to

lose complete control of the marketing of his program.

What other business enterprise in the nation must sit

by helplessly while others use its product without its

permission and, to compound the injury, sell to others

for profit that which they have no permission from the

owner to use?

Moreover, in the matter of ridiculously low

fees, only the free, unregulated marketplace can estab-

lish fair and reasonable compensation for the programs

that basic cable imports from distant television stations.

No precise economic formula can ever determine what that

compensation should be in every situation, but after
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five years of experience with the compulsory license,

the evidence clearly shows that the cable royalty

rates mandated in the 1976 Act have no economic justi-

fication and are ridiculously low. Consider these

facts:

1. Cable's primary competitor, local tele-

vision broadcast stations, expended over $426 million

for "rental and amortization of film and tape" (i.e.,

syndicated) programs in 1979. The copyright license

fees paid by cable systems in 1979 for all retrans-

mitted programs was $12.9 million. These FCC data

indicate that in absolute dollars, television stations

paid 33 times more for this programming than did the

cable television industry.

2. Copyright fees are among cable's small-

est expense items, averaging a miniscule 1.2% of the

total cable operating expenses, the lowest category of

cable system expenses.

3. Cable systems pay more for the postage

to bill their subscribers than they do for distant

signal programming under the compulsory license.

CableData, an organization which provides billing

services to 900 cable corporations and 9 million

subscribers - about half of all subscribers - reported
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that its postage cost in 1980 "ran well over $10,400,000."

Total royalties paid in 1980 by all cable systems amounted

to $18.9 million. (Source: Cable Marketing, 4/81, p. 40)

4. Because royalty payments are computed on

the basis of gross receipts from basic subscription

service only, even the pittance cable systems are now

paying faces substantial erosion. Virtually all "new

builds" in major markets include multi-channel "tiers"

of basic service to subscribers either "free" or at

minimal cost. If retransmitted programs are offered

on a "no charge" basis, the license fee that such cable

systems would pay is also zero. More common is an ar-

rangement along the lines of the Cablevision Systems

Boston proposal, whereby "Cablevision will charge only

$2 monthly for its 50-channel basic service on the as-

sumption that subscribers to other services (such as

Home Box Office for $7 monthly) will make the total

service pay for itself." (Broadcasting, 5/4/81, p. 74)

Cablevision Systems Boston would not be subsidizing

the 52-channels of programming: the program suppliers

will!

I
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THE 'GIANTS' ARE TAKING OVER THE CABLE INDUSTRY,

CONCENTRATING POWER AND INCREASING REVENUES

Cable has now reached a powerful and profit-

able economic status. If five -years ago cable needed

some kind of "subsidy," it most certainly does not need

one now. Indeed those who compete with cable may be

the ones who need a subsidy!

Cable is no longer a "mom and pop" struggling

business.

Today there are about 4,100 cable systems with

approximately 19 million basic cable subscribers.

Authoritative estimates predict that in four

years, there will be 28-to-30 million subscribers, rising

to some 46 million by 1990!

Cable is now an enormous business with annual

revenues of $2.5 billion, with that sum expected to rise

in 1985 to $8.5 billion!

Equally important, cable is now dominated by

large corporate enterprises, who each day are buying

up small systems, and by obtaining local franchises,

creating new systems.

Consider these facts that describe today's

cable industry:

According to Donaldson, Lufkin & Jenrette,

Wall Street brokers, as of October 1980 the 25 largest

87-393 0 - 82 - pt.1 - 6
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multiple system owners (termed MSO's), controlled over

60% of all U.S. subscribers! The ten largest operators

control over 48% of the total number of subscribers!

Acquisitions since October 1980 by American TV & Com-

munications and Tele-Communications Inc. and the pending

acquisition of Teleprompter by Westinghouse have in-

creased the top 10's control to approximately 50% of

the total subscribers. (Exhibit 1). This domination

grows larger every day.

Never forget that each cable system is a geo-

graphic monopoly, a small AT&T, if you please. It has

total control of its geographic area, with no other

cable system competing with it. Moreover it, alone

among monopolies, has a special privilege, the congres-

sionaily mandated right to take all the programming it

wants and needs, without asking permission of the copy-

right owner, and paying "below-marketplace-value" for

that programming! It is as if someone turned upside

down the principle of equity and competition.

Consider more fiscal facts about the new cable

industry, now touted on Wall Street as the "depression

proof business" of the future:

1. FCC data for 1979 reveal that cable systems

have an average return on equity of about 19.3%. This

compares to an average of 14.4% for Fortune 500 companies.

More than half (55.1%) of cable systems reported net
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income (pre-tax) of 20% or more of owners' equity in

1979 vs. only one-seventh (15.0%) of the 500 largest

U.S. industrial corporations in 1980. (Exhibit 2.)

2. A few years ago the sales value of CATV

systems based upon the strength of basic cable services

was $300 per subscriber. Cable systems are now valued

at $650 per subscriber, according to the 1980 report

by Daniels & Associates, the largest cable brokerage

firm in the U.S.

3. Westinghouse has just arranged to purchase

Teleprompter, the largest cable system operator in America,

for $636 million.

4. The New York TIMES recently paid $119

million for a 60,000 subscriber chain in New Jersey.

The Los Angeles TIMES, American Express, Cox Cable,

Newhouse Communications, General Electric, Warner Com-

munications, TIME, Inc., and other business giants are

into basic cable up to their corporate necks with power-

ful entities such as Dow Jones and Knight Ridder bidding

to acquire existing systems and new franchises.

5. According to FCC data released December

29, 1980, operating revenues in 1979 of cable systems

in the U.S. were $1.8 billion (up 20.3% vs. 1978).



78

- 16 -

Total assets of cable in 1979 were $3.2

billion (up 11.9% vs. 1978).

Pre-tax net income in 1979 was $199.3

million (up 45.4%, a spectacular increase)!

Two facts account for the tremendous in-

crease in cable profitability:

a. Once the investment has been made in
system trunk lines and head-end equip-
ment, each additonal subscriber contri-
butes more to the "bottom line" than
every previous subscriber.

b. The same is true of other incremental
revenue producing services, mainly pay
cable, which require only moderate
modification of "plant." Cable systems
obtain an increase of 100% (or more) in
revenues from each subscriber that takes
pay cable services offered by the system.
Industry analysts estimate that sixty
percent of pay cable revenues is retained
by the cable operator; the remaining 40%
is split between the program distributor
(HBO, Showtime, etc.) and the program
supplier (the owner of the copyrighted
program).

One more fiscal point: Of all categories of

cable system operating expenses in the U.S., according

to FCC data for 1979, copyright fee payments represent

only 1.2% of those expenses. In other words, the most

important factor in any cable system's operations - -

retransmitted television station programming - - is one

of the cheapest products (services, personnel, equipment,

etc.) it purchases to operate its business! (Exhibit 3)
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FCC data also show dramatically the difference

between basic cable and pay cable with respect to expenses

vs. revenue. For pay cable (negotiated in the markeplace)

payments to program owners were 39.9% of revenues. For

basic cable (non-negotiated) payments which included both

copyright fees and "origination expenses," cable systems'

costs were less than 2.8% of revenues - - a differential

of 15 to 1! (Exhibit 4)
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THE SYNDICATED PROGRAM MARKETPLACE -- CABLE

CAN GET AN ABUNDANCE OF PROGRAMMING

A. Syndicated Program Marketplace

To understand the problem, it is

necessary to describe the syndicated program

marketplace, why it is important to the public,

to the broadcast industry, and to the program

supply industry, and how it relates to the

Copyright Act.

A syndicated program is a program

licensed directly to individual television sta-

tions for exhibition in their own local markets.

Syndicated programs do not include shows pre-

sented by the national television networks or

programs produced by local broadcast stations.

They may be programs that were previously on a

national network or new, "first-run" programs

never before shown on television. Generally,

they consist of series and special programs pro-

duced for television, and feature films that

have been exhibited in theaters. Frequently,

prime-time network programs do not recoup their

costs while they are shown on a network.
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Many of these shows are 'deficit-financed' and

must look to the syndication market to recoup

costs and show a profit. Without a flourishing

syndication market, the TV program producer will

be forced, eventually, to withdraw from the

"free television" market and go directly to "pay

cable" and other market alternatives.

Indeed, the value of a TV program is

gauged by the ability of the program owner to

successfully market his program to local tele-

vision stations. Licensing his program for

limited periods of time in the syndication

market is the sole entry-point to investment

recoupment. A broadcast station does not want

to license a show that is being exhibited in

the same market by a competing station or im-

ported by a local cable system from a distant

television station. The broadcaster seeks to

identify his station in the minds of viewers

tuning to his station for his programs. The

availability of those programs to cable subscribers

via distant signals fractionalizes the TV

station's audience potential and erodes the value

of its programs.
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In 1976, when Congress revised the

Copyright Act, it granted to basic cable systems:

1. a compulsory license to take dis-

tant television station signals off the air,

bring them into a cable head-end, and sell a

package of these television station programs

to paying subscribers;

2. a statutory rate schedule for

determining the compensation received by copy-

right owners that has no relevance to the

marketplace value of programs exhibited by

cable. Cable royalty fees are computed on the

basis of cable systems' gross receipts derived

solely from retransmitting broadcast signals

to cable subscribers.

The effect of the 1976 Copyright

Act was to skew the television marketplace.

Every television station must negotiate for the

right to obtain programs and must pay marketplace

prices for them. But with the recent repeal

of the FCC syndicated exclusivity and distant

signal carriage rules, the local cable operator
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is entitled by law to pick up any broadcast

program under a compulsory license and is

obligated to pay only government-preset copy-

right fees (a pittance of the program's true

value). Competition between basic cable

systems and local television stations (which

"perform" many of the same, programs in the same

market) is blighted. It is as if the government

in its zeal to deregulate airlines, gave to

one airline the right to purchase its Jet fuel

at, say, one-tenth or one-fifth the cost its

competitors must pay.

There is a terrible unfairness in

the statutory right of a cable system to take

all of its television broadcasts

-- without the permission of the

copyright owner,

-- without negotiating with the

copyright owner for an agreed price for programs,

and

-- without payment of the true worth

of distant television station programs.
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B. Cable Can Get An Abundance of Programming.

The question is repeatedly asked:

If there were no compulsory license for distant

signals, how will basic cable get programming

to serve its subscribers?

Basic cable is playing "the demogogic

game" by trying to instill fear in the minds

of Federal legislators and their own subscribers

by declaring that copyright owners will not

make programs available to basic cable -- and

cable will be put out of business.

This argument is both false and

absurd. Let me explain.

There are rational, economic and

intelligent reasons why cable will be provided

with a boundless sea of programming from

which it can choose and for which it can

pay a reasonable, market value price.

Reason #1: Self-interest.

To the program supplier, conven-

tional cable is the "parent" of pay cable,

which is a most attractive supplemental

market for programs.
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Pay cable cannot exist without basic cable,

therefore, it is in the long-range self interest

of program suppliers to make certain that basic

cable is provided with all the programming it

needs so that it grows, continues healthy,

so that it can spawn more pay cable operations.

Reason #2: Program material today

is underused -- a vast supply of programs is now

available to cable.

Program suppliers are in the business

of licensing program material. This is the copy-

right owner's life. It is the only reason for

producing program material!

There is available now for syndication

over 13,000 English language feature films and

over 4,000 series and specials. New ones come

on the market each year. The only syndicated

programs that I can conceive not readily

marketable to basic cable would be those programs

contracted for limited periods of time by local

television stations. Relatively few syndicated

series are licensed to as many as 100 television

stations so that even this restraint is of
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minimal significance to cable systems seeking syn-

dicated programming. But it is of the utmost import-

ance to program owners and television stations to grant

individual television stations an exclusive right to

show a program in its market for a limited time. Should

not a program owner have the basic right to market his

product in the most intelligent fashion?

But this should pose no problem. Why should

cable systems want to program their own channels with

material already being exhibited on local TV stations?

Cable systems have no need to duplicate programming now

being viewed either over the local station cable channel

or over an available "pay channel."

The Nielsen Report on Syndicated Programs for

November 1980 lists 281 series (exclusive of religious

programs) which were carried by 5 or more stations.

Exhibit 5 shows that most of these series would be

available to be licensed to the vast majority of cable

systems in addition to many thousands of series and

specials which were not sold to even five television

stations.

Here is how I see the marketplace operating

for cable's licensing of its own programs.

First, middlemen could package programs for

basic cable systems and program suppliers just as they
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now package programs for existing cable origination

services. The Satellite Program Network, a service

of Southern Satellite Systems, is already providing

such a program service to over 300 cable systems.

The marketplace would quickly adjust to the new

procedures.

Packagers of cable programs would license

programming material, take it to a satellite, and make

a variety of programming available to cable systems.

By catalogues and price lists, based upon a per sub-

scriber rate, the packager would beam to the cable

system whatever programming that system owner has

chosen. Paperwork would be at a minimum. There would

be no need for a forest of bureaucratic filings.

Second, advertiser-supported programs, pur-

chased by basic cable systems, are growing in number

and revenue. It is one of the hottest phenomena in an

industry that is full of tremendous changes. Research

conducted by Paul Kagan Associates, Inc. indicates that

cable network advertising revenues in 1980 were over

$30 million and should more than double in 1981 to over

$65 million. Cable TV network ad revenue may exceed

$1.6 billion by 1990, and overall total cable ad revenue

may exceed $2.2 billion that year, according to Kagan!

(Exhibit 6)
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This will be a boon to the cable operator

and will provide an additional source of large revenue,

without relying on an increase in subscriber costs.

The cable operator will have an opportunity

to encourage local merchants to advertise on one or

more of his program channels. The local toy store, for

example, could advertise on a children's channel. Other

local merchants could very well choose a sports channel

or a movie channel or a documentary or special-interest

channel. The cable operator could more than recoup

whatever added costs he might incur in programming by

advertising revenues flowing into his cable system.

Indeed, cable will, by advertising support, turn a

generous profit on programming it negotiates for in

the competitive market.

Today there are at least 35 "cable networks,"

ranging from Cable News Network to Home Box Office,

according to Ogilvy & Mather Advertising Agency.

These networks include both "pay TV" operations such

as HBO and advertiser-supported operations such as

the Modern Satellite Network and the Satellite Pro-

gram Network. In addition to these, there are a number

of networks operated by religious organizations. Ac-

cording to the Ogilvy & Mather tabulation, 18 of the

35 networks accept advertising. And the number of

"cable networks" is expanding almost daily, including
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new ventures (not listed among the 35) announced by

ABC, CBS, Rockefeller Center, and others.

Multichannel News (April 13, 1981) reporting

on a recent cable programming symposium stated:

According to John Goddard, Viacom president
and co-chairman of the organizing committee,
the symposium is designed to help cable oper-
ators bridge the gap between the days when
there was an abundance of channels for pro-
gramming and the time when operators will be
forced to choose among program options.

"This conference represents a whole new way
of thinking," he said. "With all the options
suddenly available, it's time to pick and
choose and those choices have to be profit-
able."

Third, direct negotiations between program

suppliers and cable operators. Right now, as noted

earlier, 25 MSO's control some 60% of all cable sub-

scribers. This concentration will grow even faster

in the future, as large companies merge and/or buy

out smaller operators.

This concentration will simplify direct

negotiations between program suppliers and cable

systems. Program suppliers today negotiate directly

with some 600 television stations. Bargaining and

negotiating with the small handful of large cable

operators will be much easier than with over 600

television stations customers.



- 28 -

Fourth, a more recent trend of significance

is the development of state-wide and regional cable

system networks. Referred to as "interconnects,"

groups of systems join together to share production

facilities, advertising sales forces, and to acquire

originationn programming." As the name implies,

these systems are interconnected by microwave facil-

ities. CableVision (3/9/81) reported that "by the end

of the first-quarter of 1981, approximately 80 systems

(representing 1.5 million subscribers) will be linked

in almost a dozen regions. And if half of those who are

talking about interconnecting do so, that number could

almost double by the year's end." For program suppliers

to negotiate program licenses with such "interconnects"

is entirely practical and efficient for both the syndi-

cators and the cable systems.

The cable advertising landscape will burgeon

in the next decade. Advertising will be sold on a

national, regional, system-wide, and partial-system

basis to specific audiences. Cable subscribers need

not, therefore, have to pay any additional subscriber

fees for programming if the cable operator taps adver-

tising revenues as the means of obtaining fresh, new

diverse, quality programming from copyright owners.

See Exhibit 7, which lists 16 satellite-delivered

basic cable services - exclusive of "superstations."
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Reason #3: Better cable customer service

With the marketplace making choices, cable

systems will be able to serve their customers far better

than they are now and will provide them more for their

subscription fee. Today, by picking up distant signals,

cable systems are bringing into their areas a large

amount of programming that is absolutely without interest

to their subscribers. Cable systems in Wisconsin, Virginia,

Michigan, Texas, California, Massachusetts have no interest

in New York, Atlanta, or Chicago local news programs,

or community programs exploring local problems in those

distant cities.

Basic cable systems have claimed from the out-

set their eager desire to provide diverse, innovative

and useful programming to their subscribers. For the

first time, by eliminating the incentive to rely on

virtually free distant signals obtained via the compul-

sory license, cable systems would be encouraged to do

what they claim they want to do, but have not done up

to now.

87-393 0 - 82 - pt.1 - 7
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THE FCC'S FINDINGS IN ITS RECENT

DECISION ABOLISHING SYNDICATED EXCLUSIVITY AND

DISTANT SIGNAL CARRIAGE RULES SHOULD NOT NARROW

THE SCOPE OF THIS COMMITTEE'S INQUIRY OR DETERMINE

HOW THE COPYRIGHT ACT SHOULD BE AMENDED

The scope of this Committee's inquiry

must not be narrowed by basic cable's self-serving

assertions that the FCC has already decided all

issues relating to signal carriage limitations

and syndicated exclusivity.

First, the FCC's conclusions concerning

signal carriage and syndicated exclusivity regula-

tions were grounded upon invalid analysis and

factual errors. The FCC's staff placed major

reliance on theoretical econometric studies pub-

lished as far back as 1972, obviously outdated for

the purpose of its study, and also upon seriously

flawed statistical analysis (the Park study),

which is replete with hundreds of errors, fully

documented in our Comments filed with the Commission

at that time. The reasonableness of the FCC's de-

cision is now being reviewed by the Second Circuit

Court of Appeals which has stayed its effective date.
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Second, the cable deregulation decision

rested upon the FCC's very narrow construction of

its statutory authority to regulate cable under

the "ancillary to broadcasting doctrine" estab-

lished by the Supreme Court in Midwest Video.

The FCC clearly stated: "The thrust of our anal-

ysis thus is that the syndicated exclusivity rules

serve no necessary public purpose in terms of this

Commission's regulatory resPonsibilities."

(emphasis added) In the Matter of Cable Tele-

vision Syndicated Program Exclusivity Rules, FCC

79-242.

The FCC did not even consider, much less

decide, whether copyright owners were being fairly

compensated for cable's use of their property, or

whether cable deregulation was consistent with the

Constitutional mandate to provide for the public

welfare "by securing for limited times to authors

and inventors the exclusive right to their respec-

tive writings and discoveries." The FCC specifi-

cally left these copyright questions, to be decided

by this Committee and the Congress. Those who argue

that these issues have been settled by the FCC in
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effect urge this Committee to subjugate its

authority and responsibility to the judgments of

an administrative agency with no interest in or

legal authority with respect to copyright issues.
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CABLE'S COMPULSORY LICENSE RESULTS IN PROGRAM

DUPLICATION AT THE EXPENSE OF PROGRAM DIVERSITY

AND HARMS LOCAL TELEVISION STATIONS

Cable's compulsory license to carry

imported distant signals into the local cable

market results in program duplication at the

expense of program diversity.

This situation will be exacerbated

by the Federal Communications Commission's

decision to delete its syndicated exclusivity

rule (which permits certain local broadcasters

to exercise their exclusive program rights

against cable systems that import the same pro-

grams from distant stations).

Exhibits 8 A-D illustrate how cable

systems duplicate the programs licensed by local

television stations. These exhibits portray

graphically the basic inequity of a skewed

marketplace where television stations must pay

fullP copyright liability while cable systems

must pay only a miniscule government-fixed rate.

Cable has long argued that the time

diversity provided by broadcasting imported
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distant television programs that often dupli-

cate local television station programs is in the

public interest. But is the public interest

well served by broadcasting the SAME program

at 4:30 p.m., 5:00 p.m., and 5:30 p.m. on three

separate cable channels when it could damage

local broadcasting services, and serve no useful

public service?

The "compulsory license" is a dual

impediment to the cable subscriber and the local

television station. Cable subscribers are denied

new and diverse programming because cable opera-

tors are encouraged to take the "cheapest route"

by importing distant signals under "a take what

you can" license. At the same time, local

stations and their program suppliers are at the

mercy of a governmental edict which says that

once a program is licensed to any station it

is fair game for any or all cable systems to

use that program. This is so obviously unfair,

there is no reason to continue what is terribly

wrong.
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VIEWS OF THE EXPERTS

A COMPENDIUM OF EXTRACTS FROM STATEMENTS

MADE BY AUTHORITATIVE UNBIASED SOURCES THAT HOLD

THAT THE EXISTING COPYRIGHT SYSTEM HAS

NOT WORKED, IS UNFAIR AND SHOULD BE ABOLISHED

Nowhere has the case been better made

for eliminating the compulsory license or the

inadequacy of the Copyright Royalty Tribunal to

deal with the problem of seeing to it that

copyright owners are fairly treated and decently

recompensed for their property than in the

formal testimony of the Register of Copyrights,

Dr. David Ladd, and-by Clarence L. James, the

retiring chairman of the Copyright Royalty

Tribunal.

Dr. Ladd, in a letter to Senate

Judiciary Committee Chairman, Strom Thurmond,

on May 1 of this year, summarized testimony

he planned to present before the Senate Judiciary

Committee. The full text of Dr. Ladd's letter

follows with pertinent points underlined.

Mr. James' May 1 letter of resignation

to the President similarly summarizes his earlier

testimony before this Subcommittee.
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Once again, I have taken the liberty of under-

lining comments that urge the President to

completely eliminate the Copyright Royalty

Tribunal because, he says, its purpose to set

adequate compensation for copyright owners is

"impractical and unworkable". His strictures

are aimed also at the compulsory license.

Dr. Ladd's letter strongly advocates

the elimination of the compulsory license.

This position, he explains, follows a lengthy,

intensive study of the problem by the staff

of the Copyright Office, the ultimate government

authority on copyright matters.
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37 April 21, 1981

The Honorable
Strom Thurmond
United States Senate
209 Russell Senate Office Building
Washington, D.C. 20510

Dear Senator Thurmond:

The Copyright Office is preparing a statement for
presentation at the Senate Judiciary Committee hearing on
cable television under the Copyright Act, scheduled for
April 29, 1981.

While the views of the Office will be presented in
detail at that time, some members of Congress have indicated
that it would be useful to have advance information about the
general tenor of my testimony. I am therefore writing to express
the general position of the Copyright Office regarding the
compulsory license of section 111 of the Copyright Act.

The liability of cable television systems for secondary
transmission of copyrighted works has been a major copyright law
issue for almost 20 years. When I assun-d the duties of Register
of Copyrights last June, I decided that an evaluation of the
compulsory license compromise embodied in the Copyright Act
was in order. Then, in July 1980, the Federal Coirmunications
Cos-rission ("FCC") announced a decision to "deregulate" cable
television by deleting its rules with respect to irrtation
of distant signals and syndicated program exclusivity. This
decision is under appeal, and the court has granted a stay
of the order. The debate on the merits of that decision and
its effects continues into these scheduled hearings.

In the Copyright Office, we have made a thorough
review of the cable coiiulsory license o section iii of the
Copyright Act, the probable impact of the FCC's decision (assuming
it becomes effective), developments in technology ana in marketng
of programs, and changes in the cable television industry. The
copyrightt Office has concluded that the cable co.-2sory license
of section 111 should be eliminated, or, at least, significantly
modified.
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Cable television systems perform copyrighted works for
profit when they retransmit broadcast programming to their paying
subscribers. As a matter of principle, the government should not
impose a compulsory license mechanism on copyright owners that deprives
them of full compensation for retransmission of their works. This
was the conclusion reached originally by the Copyright Office when it
drafted the 1964 and 1965 revision bills, the first bills in the modern
effort that led to the Copyright Act of 1976. In its Supplementary
Report, the Copyright Office reviewed the arguments by the copyright
owners and cable systems for and against liability and concluded:

On balance, however, we believe that what
community antenna operators are doing represents
a performance to the public of the copyright
owner's work. We believe not only that the per-
formance results in a profit which in fairness the
copyright owner should share, but also that, unless
compensated, the performance can have damaging
effects upon the value of the copyright. For
these reasons, we have not included an exemption
for commercial community antenna systems in the bill.
[SUPPLEMENAP REPM OF THE REGISTER OF CDPYRIGHTS

ON THE GRMEAL REVISION OF THE U.S.. COPYRIGHT LAW:
1965 REVISION BILL, (House Comm. print, 1965) at
42.] - "

In the course of legislative consideration of the various
copyright revision bills from 1965-1976, Congress decided to impose
a compulsory license for secondary transmissions by cable rather than
full liability. This decision was influenced by two considerations.
First, the Supreme Court in two cases (Fortnightly v. United Artists,
392 U.S. 390 (1968) and CBS v. Teleprompter, 415 U.S. 394 (1974)]
ruled that cable systems dTd not "perform" copyrighted works within
the meaning of the outdated Copyright Act of 1909 and hence did not
infringe the copyrights when they retransmitted programs. Second,
cable systems successfully argued that full copyright liability would
likely stifle the growth of cable and perhaps drive most systems
out of business, because of high transaction costs or the refusal tv'
program owners and broadcasters to grant licenses to cable systems.

Under the principles of the current Act, it is clear
that cable systems perform copyrighted works when they make secndai
transmissions. The Supreme court ecis ions in FortnIltty -
Teleprompter simply represent interpretations of the ormer Law.
The Court recognized that copyrignt policy is bt by Ccx- ; ariJ
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the opinions in no way imply that cable systems have any entitlement
to retransmit copyrighted programming except as Congress decides.
MThe general principle of the copyright law is that copyright -
owners are entitled to receive fair compensation for the public
performance of their works, especially in the case of performances
for profit. It is the opinion of the Copyright Office that copyright
owners will be more confidently assured of rightful compensation,
if that compensation is determined by contract and the market rather
than by compulsory license.

In the last five years the cable industry has developed
from an infant industry to a vigorous, economically stable industry
with vast prospects. In our opinion, cable no longer needs the
protective support of the compulsory license in order to flourish.

I will therefore urge in my testimony before the Senate
Comittee that the tire has come to require that cable pay marketplace
rates for the programs it retransmits. 7he fact that cable already
pays full rates for programs it originates and thus makes a substantial
contribution to the income received by copyright owners does not
mean that cable should continue to carry retransmitted programming
on a compulsory basis at rates that are clearly below the value
of the programming.

If, as we shall propose, the cable compulsory license
should be eliminated, the responsibilities of both the Copyright
Royalty Tribunal and the Licensing Division of the Copyright
Office will be much reduced, with a concomitant reduction in
budget and personnel requirements. Moreover, administrative
procedures will not, as now, delay compensation of copyright
owners, whatever that is bargained to be.

A compulsory license mechanism is in derogation of the
legitimate rights of authors and copyright owners. It should be
utilized, I believe, only if compelling reasons support its existen-
Compelling reasons may have existed in 1976 to justify the cable
compulsory license. In our opinion, they no longer do.
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S

In the event that Congress does find reasons for continuation
of some form of a compulsory license, I will discuss alternative means
of riodifying the present system at the Senate hearing.

Sincerely yours,

David Ladd
Register of Copyrights
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COPYRIGHT ROYALTY TRIBUNAL
WWTW STATE OF NME3CA

1112 20th Street, N.W. - 41 - C(XMSSIONtRS:
Washington, D.C 20038 Tomas C. Brennan
(202) 66,5175 Douglas E. Coultr

Mary Lot, Burg
Clarence L. Jamcnt, Jr.
Frances Garcia

May 1, 1981

The President
-The White House
Washington, D.C. 20500

Dear Mr. President:

In November, 1977, pursuant to the 1976
Copyright Act, the Copyright Royalty Tribunal
was created. Its purpose, to set the adequate
compensation to be received by copyright owners
for the public use of their copyrighted work,
has proven impractical and unworkable. After
considerable thought and reasoning, I am convinced
that the Copyright Royalty Tribunal should be
eliminated.

The general principle of copyright law is
that copyright owners are entitled to receive
fair compensation for the public performance
of their works, especially in the case of
performances for profit. It is my opinion
that copyright owners will be more confidently
assured of rightful compensation, if that com-
pensation is determined by contract and the
market rather than by a Federal Regulatory Agency.
A copy of the contents of my presentation on
March 4 before the House of Representatives
Judiciary Subcommittee on Courts, Civil Liberties
and the Administration of Justice, hereto attached,
details the thrust and nature of my argument.

I am supportive of the Rolicy and position.
that excessive government involvement in private
industry is potentialll harmful. The creation
and further continuation of the Copyright Royalty
Tribunal is a clear example of excessive government
.involvement in private industry. The budget and
-staff of the Copyright Royalty Tribunal is miniscule
compared to those of other federal agencies.
However, every penny saved in governmental dollars
represents substantial savings to the American
taxpayer.
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So conclusive is the evidence supporting
the inability of the Copyright Royalty Tribunal
to fulfill the mandate of Congress, and so strong
are my feelings that anything short of elimination
is a blatant waste of taxpayer's money, I hereby
respectfully submit my resignation as Chairman
and Commissioner to the Copyright Royalty Tribunal,
effective immediately.

Sincerely,

Clarence L. James, Jr.
Chairman
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COPYRIGIr ROYALTY TRIBUNAL
(jtfMtD STATES OF AMEMTA

1111 20th Strcet. NW. -43 C COMMISSIONER
Washington, D.C. 20036 nons C. Brcnnan
(202) 65345175 Douglas E. Culliter

Jmy Lou Bug
Clarence L Juines. Jr.
Frances Garcia

May 1, 1981

Honorable Strom Thurmond, Chairman
United States Senate
Committee on the Judiciary
Washington, D.C. 20510

Dear Senator Thurmond:

It is my understanding that Commissioner Brennan of the
Copyright Royalty Tribunal presented testimony before your Committee
on April 29, 1981. It is also my understanding that Commissioner
Brennan stated that he represented my views.

I did concur, in principle, on the proposed draft of the
testimony that was represented to me would be given. I would like
to take this opportunity to say that in reviewing the testimony which
was actually presented I find that it is not what I concurred in and
in fact I am in substantial disagreement with it. Many of the views
expressed completely contradicted my views.

I wish to inform you and the Committee in the strongest
possible terms that my views are and will remain as stated before the
House of Representatives Judiciary Subcommittee on Courts, Civil
Liberties and the Administration of Justice on March 4, 1981, a
copy of which is attached hereto.

I would sincerely hope that my fellow Commissioners would
put aside their pecuniary and proprietary interest in the Tribunal.
They could then, I believe, give an objective appraisal of the value
of the Tribunal.

Thank you for your time and interest. I remain,

Attachment
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THE KASTENMEIER BILL WILL NOT REMEDY THE

INADEQUACIES OF THE COPYRIGHT ACT OF 1976

The Chairman of this Subcommittee, Mr.

Kastenmeier, is to be applauded for making a

serious effort to resolve the obvious flaws in

the Copyright Act of 1976. Even so, the

Kastenmeier bill will not remedy the great

inadequacies of the Act. We strongly believe

that the elimination of the compulsory license

granted cable to import distant television signals

is the only fair and efficient way to redress

inequities of the present law. With this firm

belief in mind, we offer these comments on the

Chairman's legislation:

1. A government agency cannot perform

the functions of the marketplace

by setting "fair and reasonable"

copyright royalties and establishing

regulations maintaining syndicated

exclusivity rights.

(a) The CRT has a very limited

budget (which may be reduced

even further by this Congress)

and no staff to execute the
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major regulatory respon-

sibilities that the Kastenmeier

bill would impose on the CRT.

(b) Effective syndicated exclu-

sivity provisions are essen-

tial to the operation of any

compulsory licensing scheme

intended to provide even

minimal protection for the

rights of copyright owners

and their broadcast station

licensees. Such provisions

should be clearly set forth

in the statute and not left

to the vagaries and delay

inherent to the administrative

process.

2. Cable systems with up to 5,000

subscribers should not be completely

exempt from copyright liability.

(a) No commercial enterprise, no

matter how small, should be

mandated to get programs free --

which it later sells to the public!

87-393 0 - 82 - pt.1 - 8
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No business enterprise should

be "excused" from compensating

copyright owners whose material

is being sold to the public

for a profit.

(b) If some special treatment is

to be afforded "small" systems,

a more reasonable definition

of "small" should be adopted.

Cable systems with fewer than

5,100 subscribers represent

over 80% of all cable industry

systems, serve one-third of

all cable subscribers and

paid $1.3 million in all cable

royalties in 1979. Moreover,

such systems of 5,000 sub-

scribers receives up to half

a million dollars annually in

basic subscribers revenues.

(c) No cable system owned by a

large multiple-_system-operator

should be exemnt_ from copyright

liability. Large MSO's own or

control more than 10% of all

cable systems with fewer than
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5,000 subscribers and such

giant corporations should

not benefit from provisions

intended to assist so-called

"mom & pop" systems.

(d) Cable systems located in the

top-O0 television markets

should not be exempt from

copyright fees. Cable

systems in the nation's

largest metropolitan areas

which comprise the top-100

television markets have ex-

tensive growth potential,

receive adequate (often abun-

dant) local television broad-

cast services, and, if

necessary, readily can join

forces with neighboring cable

systems to acquire programming

for local origination. Cable

systems located in these top-

100 television markets have the

ability, and should be required

to compete openly in the market-

place for programming.
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CONCLUSION AND RECOMMENDATION

Congress should declare that basic cable

television must compete on an equal basis with all

other segments of the television media in the pro-

gram market with none having an unfair advantage.

MPAA recommends that the Congress:

1. Amend the Copyright Act of 1976

to require basic cable systems

to respect the property rights

of program owners and to abolish

the anti-competitive statutory

rate schedule which sets royal-

ties for conventional cable.

2. Abolish the compulsory license

for distant TV station programs

imported by cable systems.

3. Retain the compulsory license

only for "local" station pro-

grams that are required to be

carried by cable systems under

FCC rules.
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EXHIBIT 1

CABLE'S TOP 25 MULTIPLE SYSTEM OPERATORS

(As of October 1, 1980)

SOURCE: Donaldson, Lufkin & Jenrette Study

Teleprompter
ATC (Time, Inc.)
Tele-Communications Inc.
Cox Cable
Warner-Amex
Times-Mirror
Storer Cable
Viacom
Sammons
UA-Columbia
United Cable
Continental Cablevision
General Electric
Cablecom - General (RKO General)
Telecable Corp.
Service Electric Cable
Midwest Video
NewChannels (Newhouse)
Liberty Communications
Heritage Communications
Cablevision Systems Development
Comcast Corp.
Vision Cable
Western Communications
Texas Community Antennas

NUMBER OF
SUBSCRIBERS

1,337,315
1,220,000
1,034,000
883,585
725,000
545,361
534,100
467,000
398, 386
380,000
345,400
325,000
250,000
241 ,329
215,000
210 ,20C
206 ,848
202,590
177,200
159,620
157,000
152 ,000
145,400
142,300140,a300

% OF TOTAL
17,500,000-100.0%)

7.6
7.0
5.9
5.0
4.1
3.1
3.1
2.7
2.3
2.2
2.0
1.9
1.4
1.4
1.2
1.2
1.2
1.2
1.0
0.9
0.9
0.9
0.8
0.8
0.8

60.5TOP 25

(1)
(2)
(3)

(4)

(5)

(6)

MAJOR CHANGES SINCE OCTOBER 1980
Acquisition by Westinghouse pending. Westinghouse was #40 with
78,407 subscribers.
Exclusive of acquisitions of Midwest Video (#17) and 59,000-subscriber
Honolulu system. Current total (with acquisitions) 1.4 million subs.
Exclusive of acquisitions of Horizon Communications (#29) with 125,600
subscribers.
Acquisition by Dow Jones/Knight-Ridder pending.
Acquired by Capital Cities.
Exclusive of acquisition of Vision Cable (#23) and Daniels Properties.
Current total in excess of 500,000 subscribers.

1.
2.
3.
4.
5.
6.
7.
8.
9.
10.
11.
12.
13.
14.
15.
16.
17.
18.
19.
20.
21.
22.
23.
24.
25.

(1)

(2)

(3)

(4)
(5)
(6)
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EXHIBIT 2

RETURN ON EQUITY

CABLE SYSTEMS vs. FORTUNE 500

RETURN ON EQUITY

10% or Less

10 - 19.9%

20 - 29.9%

30 - 39.9%

40% or More

TOTAL

AVERAGE

CABLE SYSTEMS
(1979 - FCC)

590 30.8

271 14.1

419 21.8)

400 20.8 55.1

239 12.5

1,919 100.0

19.3% (Mean)

FORTUNE 500
(1980)

132 26.4

293 58.6

66 13.2

7 1. 15.0

2 0

500 100.0

14.4% (Median)

SOURCE: Cable systems - FCC Cable Television Industry Financial Data, 1979.
Fortune 500 - Fortune Magazine (May 4, 1981)
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EXHIBIT 3

CABLE TELEVISION OPERATING EXPENSES, 1979

(Source: TV Broadcast Financial Data--1979)

"SERVICE" EXPENSES

Pole and Duct Rentals
Microwave Services
Payments to Pay-Cable Suppliers
All Other "Service" Expenses

TOTAL

"ORIGINATION" EXPENSES

TOTAL

$ 38,911,213
21,419,753

133,248,410
376,892,517

$570,471,893

21,984,342 2.08

"SELLING, GENERAL & ADMINISTRATIVE" EXPENSES

Franchise Fees
Copyright Fees
All Other "S G & A" Expenses

TOTAL

$ 41,2R5,303
12,917,644

411,203,825

$465,416,772

$1,057,873,007 100.0%

SOURCE: FCC Cable Television Industry Financial Data, 1979, Schedule 2.
Issued December 29, 1980.

3.68%
2.02

12.60
35.63

53.93%

TOTAL OPERATING EXPENSES

3.90%
1.22

38.87

43.99
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EXHIBIT 5

NUMBER OF STATIONS CARRYING POPULAR SYNDICATED

TELEVISION SERIES DURING NOVEMBER 1980

Source: Nielsen Report on Syndicated Program Audiences

(Limited to non-religious series carried by five or more stations.)

NUMBER OF STATIONS

5 to 24

25 to 49

50 to 74

75 to 99

100 or more

NUMBER OF SERIES

160

56

32

15

18

TOTAL

57.0

19.9

11.4

5.3

6.4

100.0281
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EXHIBIT 7

BASIC CABLE PROGRAM NETWORKS

(Source: Panorama Magazine, April 1981)

DESCRIPTION OF NETWORK

Appalachian Community Service
Network (ACSN)

Black Entertainment Television

Cable News Network (CNN)

Cable Satellite Public Affairs
Network (C-SPAN)

Christian Broadcasting Network
(CBN)

Entertainment and Sports
Programming Network (ESPN)

Broadcasts college-credit courses,
teleconferences, continuing-education
courses and general-interest community
programming. This nonprofit network
has 45 colleges (most in Appalachian
region) affiliated with its services.
Viewers can receive college credit for
courses shown on ACSN.

Nation's first and only black-oriented
cable network. Features mainly tape-
delayed sporting events from black
colleges, black films such as Which Way
Is Up? and black special events.
Advertiser-supported.

Round-the-clock live information network
featuring news, interviews, commentary,
reviews, business reports, sports and
weather coverage. Commentators include
Barry Goldwater, Coretta Scott King,
Bella Abzug. Daniel Schorr is the anchor
on the Washington desk. The network is
owned and operated by cable-TV entrepreneur
and sportsman Ted Turner. Advertiser-
supported.

Televises gavel-to-g'avel proceedings
of the U.S. House of representatives.
Also covers National Press Club luncheon
speeches and produces a highschoor
government series called Close-Up.

The network's avowed purpose is to present
family entertainment with a moral
perspective that reaches a Catholic and
Protestant audience. Shows movies, dramas,
variety shows, holiday specials and kids'
programs. Supported by its own telethons,
which raise over 90 percent of the
operating cost of the network.

Round-the-clock sports network. Last
year telecast more than 45 different
types of sports, including Australian-
rules football. tractor-pulling contests
and table-tennis tournaments. Most
programming focuses on NCAA basketball,
boxing, tennis, skiing, and college and
Canadian football. Backed by Getty Oil.
Advertiser-supported.

NETWORK
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- 2

NETWORK

Modern Satellite Network (MSN)

National Christian Network (NCN)

National Spanish TV Network (SIN)

Nickelodeon

DESCRIPTION OF NETWORK

Division of Modern Talking Picture
Service, distributor of sponsored films.
This network is geared to the homemaker.
Televises programs on health, cooking
and consumer inquiries. Regular series
include The Home Shopping Show, Fun and
Fitness and Financial Inquiry.

Religiously oriented network representing
over 70 denominations, which produce many
of the shows televised. Programs include
Faith for Today (Seventh Day Adventist),
At Home with the Bible (Southern Baptist
Convention) and Christopher Close-up
(Catholic).

Spanish-language television network
televising sports, movies, sitcoms,
variety shows and news. Advertiser-
supported.

First and only young people's channel.
Produced, created and packaged by Warner
Amex Satellite Entertainment Company.
Programming for preschoolers through
teen-agers. Shows include Livewire,
teen-age talk/variety program; and
Pinwheel, a magazine-format show for
preschoolers.

People That Love (PTL) Network run by James Bakker, ordained
Assembly of God Evangelist. All
programming has religious overtones.
Features talk shows (including The PTL
Club, which is also carried by over-the-
air broadcasters), preachers like Oral
Roberts, children's shows, and two fund-
raising telethons a year.

Satellite Program Network (SPN) Varied programming mix featuring talk
shows, how-to's, classic movies and
women-oriented shows. Broadcasts
Telefrance, a three-hour series of French
movies and variety programs, seven nights
a week. Other regular programs include
Jimmy Houston Outdoors, The Gourmet and
Real Money.

The Women's Channel A TV network geared to women. Tapes
previously written material from magazines
like Family Circle and Women's Sports,
adapts it to audio-script form, and then
picks graphics to accompany the material.
Video portion of network in slow scan; new
image appears every 12 seconds giving the
effect of a slow slide show. Programming

...... includes Feeling Your Best & On the Job.



DESCRIPTION OF NETWORK

Trinity Broadcasting Network (TBN)

USA Network

Christian programing representative
of 18 mainstream denominations including
Catholic, Baptist and Methodist. Network
produces 48 regular series featuring
variety programs, quiz shows, musicals
and live special events. All have a
Christian flavor.

Seventy-five percent of programming
devoted to sports, including professional
baseball, basketball, hockey and soccer.
Other programming features Calliope, the
children's show, six days a week, eight
hours total. Also televises The English
Channel, a series of culturaly-oriented
shows, most of which are produced in
England.

At press time, USA Network was on the
sales block and several companies--
including broadcast giant CBS--were
bidding for acquisition.

119

- 57 -

-3-

NETWORK



120

- 58 -

co

z

co
'-4

-CC,
E-

0
LO)

Co
,-

0

0

zO Z 4 z
< " 4 U 4.)

4Jf

~CO ) M: BW EI w w U'

0D

o 6

4-)

W.) Co w co

C o V) oC-I 0 O -- :>

u:) 0 0o Co u

a u1 U 0 co Co 0 Co
- Q Z COZO 4-1 co

Co r-4 V co-

0 04E-4 " odu Z

00

E-

Co

4
0

..4
a)

-,-

o4.
4.
0

,-4

S.d 0

".4

bo (/2

r-4 ".

.0

0-

C)
0

C)

CD

Cd

4J

4-J

E0

-W

-C
0

41)

.-4

0
E

0)

4J

Cd

4-4

.)-

.O

u0

co

-4



121

59 -

0 0 00 00
c, m 0Cm 0Cm
. 4 .° .° .° ..

22o
0.0.

00

0 00
C0 C 0

' . . .

o o

00
O c.

00 0
iOt 0
t' ,- . 4

2

.°

>.d E-

0

0

10 .,-

0 0

*O

2
0.

0
0,

41)
4.)
0

Sbo b

4 E- a

>. 0>0 0 E

(1) U ,4 0 W
X O - -4S

2

°.

0
z
0
-4
H

H
C,,

H

H

-4
0

0 00 0
0 00 0
0 .. . 0.

0 0
m' cn

. 0
00)t,

E-4 0 0

PCl

Hi 00"

0 0

2

0.

0
C,,
U~)

0

(I)

U,

*0

0

0
C.

0

Cd
bo

bo~

C>b

C
-4

CU

04

CU

C.

a)
E

.-4
E

00
0

0.

0.

N r4 c N 4 4 w 0: 14 0 4
I-D PN - 4c -cc wo < 4c <
w m ca IN x It co 0 m x m m

w W at M: 0: M: M: 0 P: 0: M: 0: M:



z z
S 01

4-)

z.

Cd m H
"AC)

Coz
0 &aCoCU 
1-4 mmmmo~zz

< 0
E- 4.J

.1 0 0,; E4C

122

- 60 -

co

z

ca

E-4

ca

0

oCo

0

b

C4)

CD
-4

.4
.4

o)

.4-

0

.4

U
44

-4

V)
Hd

a)

Co
0

4L-.

0)

Cd)

41)

E

0
a)

'4

0

to

.4

0
u

4-)

a)

.4-4

0f+4

0

'4J

4.)

Co

(D
0
0

C")

0
ce)

to

-4

Col
00

5:4

E-.

Cl)

Co

H

CO
0

Co

Co
'.4

C-)
Co
Co

Co

0
W

0
U

z
0

U

0
Co



123

- 61-

co E 2 2 2 2z

H 0 0 0 0 00 0 0 0 0
S0 0 CO mO mC 0 mO m

CO D CD Lo) C tC ~ L D L

E- CO) Z co co coZ z O co z

E- E- E-H H~ X W E- W

04

z COq

w 0 2 E E
O 0-4 4 C

E- - z0 . 0 . 0 . 0o -C 0
w E-40a0 0 0 I 0 0 0 0

EC4 0 4C

~~ C)

wO 09 z> >. u > > > > >
00 I w Q w) H E-H-4 -

E-4: 0

U),

E- 0~

< CO

4 4.

COd

C) a

r. 0

C) r_-4Q a

a) z 0

CO 0.- 0- -
0 CU rq

C4 0) &4 -P 0 m Q

87-393 0 - 82 - pt.1 - 9



124

- 62 -

The eleven major producers and distributors

of theatrical and television programs in the United

States comprise the membership of the Motion Picture

Association of America, Inc. These companies are:

Avco Embassy Pictures Corp.

Columbia Pictures Industries, Inc.

Walt Disney Productions and Buena Vista
Distribution Co., Inc.

Filmways Pictures, Inc,

Metro-Goldwyn-Mayer Fii.m Co.

Orion Pictures Company

Paramount Pictures Corporation

Twentieth Century-Fox Film Corporation

United Artists Corporation

Universal Pictures, a division of
Universal City Studios, Inc.

Warner Bros., Inc.
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MEMBERS OF THE

ASSOCIATION OF MOTION PICTURE &

TELEVISION PRODUCERS, INC.

AARON SPELLING PRODUCTIONS, INC.
A & S PRODUCTIONS, INC.
(THE) ALPHA CORPORATION
AMERICAN INTERNATIONAL PRODUCTIONS
ANDRAS ENTERPRISES, INC.
ARTANIS PRODUCTIONS, INC.
ASPEN PRODUCTIONS
AUBREY SCHENCK ENTERPRISES, INC.
BING CROSBY PRODUCTIONS, INC.
BRISTOL PRODUCTIONS, INC.
(THE) BURBANK STUDIOS
CHARLES FRIES PRODUCTIONS
CHARLESTON ENTERPRISES, CORP.
CHRISLAW RPODUCTIONS, INC.
CINE FILMS, INC.
CINE GUARANTORS, INC.
CINEMA PAYMENTS INCORPORATED

OF CALIFORNIA
CINEMA VIDEO COMMUNICATIONS, INC.
COLUMBIA PICTURES INDUSTRIES, INC.
C-O-P PRODUCTIONS, INC.
DAISY PRODUCTIONS, INC.
DANNY THOMAS PRODUCTIONS
DARR-DON, INC.
DUBIE-DO PRODUCTIONS, INC.
EDPROD PICTURES, INC.
EGS INTERNATIONAL
FILMWAYS FEATURE PRODUCTIONS, INC.
FILMWAYS PICTURES, INC.
FILMWAYS PRODUCTIONS, INC.
FINNEGAN ASSOCIATES
FOUR STAR INTERNATIONAL, INC.
FRANK ROSS PRODUCTIONS
GJL PRODUCTIONS, INC.
GEOFFREY PRODUCTIONS
GUS PRODUCTIONS, INC.
HANNA-BARBERA PRODUCTIONS, INC.
HAROLD HECHT COMPANY
HERBERT LEONARD ENTERPRISES, INC.
JACK CHERTOK TELEVISION, INC.
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JACK ROLLINS AND CHARLES H.
JOFFE PRODUCTIONS

JOE R. HARTSFIELD PRODUCTIONS, INC.
LANCE ENTERPRISES
LASSIE FILMS, INC.
LASSIE PRODUCTIONS, INC.
LASSIE TELEVISION, INC.
LEONARD FILMS, INC.
LEVY-GARDNER-LAVEN PRODUCTIONS, INC.
LOCATION PRODUCTIONS, INC.
LUCILLE BALL PRODUCTIONS, INC.
(THE) MALPASO COMPANY
MARBLE ARCH PRODUCTIONS, INC.
MAX E. YOUNGSTEIN ENTERPRISES, INC.
MC DERMOTT PRODUCTIONS
METEOR FILMS, INC.
(THE) MIRISCH CORPORATION OF
CALIFORNIA

MURAKAMI-WOLF PRODUCTIONS, INC.
NGC TELEVISION, INC.
NORLAN PRODUCTIONS, INC.
PAX ENTERPRISES, INC.
PAX FILMS, INC.
PROSERCO OF CALIFORNIA, LTD.
RAINBOW PRODUCTIONS
RASTAR ENTERPRISES, INC.
RASTAR PRODUCTIONS, INC.
RASTAR TELEVISION, INC.
RFB ENTERPRISES
ROBERT B. RADNITZ PRODUCTIONS

INC.
RUBY SPEARS PRODUCTIONS, INC.
SAMUEL GOLDWYN JR. PRODUCTIONS,

INC.
SHELDON LEONARD PRODUCTIONS
SPELLING-GOLDBERG PRODUCTIONS
STANLEY KRAMER PRODUCTIONS, LTD.
SUMMIT FILMS, INC.
SUNCREST CINEMA CORPORATION
T & L PRODUCTIONS, INC.
TORI PRODUCTIONS, INC.
TWENTIETH CENTURY-FOX FILM CORP.
WARNER BROS., INC.
(THE) WOLPER ORGANIZATION, INC.
WRATHER ENTERTAINMENT INTERNATIONAL
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Mr. KASTENMEIER. Thank you, Mr. Valenti.
Do you want to ask any questions of Mr. Valenti?
Mr. RAILSBACK. Why don't we hear from everyone and then ask

questions.
Mr. KASTENMEIER. Next, we would like to call on the Commis-

sioner of Baseball, the Honorable Bowie Kuhn, who is one of our
distinguished witnesses. We are pleased to meet again, Mr. Kuhn.

TESTIMONY OF BOWIE KUHN, COMMISSIONER OF BASEBALL
Mr. KUHN. Thank you, Mr. Chairman, members of the subcom-

mittee.
I am delighted to have this opportunity to appear here and speak

to you, as the chairman indicates, on behalf of professional sports.
While I speak specifically on behalf of the 26 major league baseball
teams, my statement is supported by the National Basketball Asso-
ciation, National Football League, National Hockey League, and
North American Soccer League, all of whom have interests
common to ours in this extremely troublesome area of cable televi-
sion and its effects on professional sports. So on behalf of all of us,
I would like to speak to the subject of the chairman's bill and the
general subject of compulsory licensing.

I am very happy to tell you, and you will be delighted to know,
that my remarks have been substantially reduced by the fine work
of Wilt Chamberlain, on my left.

Our grave concern here is that unless something is done to
dramatically alleviate the problem that we in professional sports
face, there will be a significant loss in the vast quantity of over the
air television presented to the American public by professional
sports in North America.

This, for us, is a very grave concern and I believe it should be a
grave concern for the subcommittee, for the Congress, and for the
public at large, because obviously the vast amount of sports pro-
graming which is out there today over the air is one of the most
valuable and cherished broadcast properties that come to the
American public.

I find in the whole situation an extremely rich irony-perhaps
more ironic for professional sports than for anyone else. That irony
is that we are indeed subsidizing the cable industry. Perhaps, one
could understand going back in 1975, when this subcommittee had
hearings and when cable was more or less in its infancy, that
possibly industries like ours could be asked to give a helping hand,
so to speak. We objected to giving a helping hand, but we were
asked to do so.

That was the result of the copyright law and obviously we gave
it. And it has been an extremely valuable helping hand to a cable
industry which has boomed in the intermediate years and has
reached the proportions which Mr. Valenti has so effectively de-
scribed. One has only to look at the Westinghouse, the Times
Mirrors, New York Times, Dow Jones and Knight-Ridder to see the
enormous conglomerate companies that have come into this busi-
ness, attracted by the tremendous profitability and the prospect for
profitability.

What we find so particularly ironic from the point of view of
professional sports is that we in professional sports are continuing



128

under present law the subsidy, at a time when we are struggling
very badly to make ends meet in terms of the finances of our
businesses. It is characteristic of professional sports teams that
they are marginal enterprises, is from an economic point of view.

The most recent year for which we in professional baseball have
a comparative analysis of our profitability is 1979. Ernst and Whin-
ney have made an analysis of that year for professional baseball.
Their analysis shows that professional baseball was a loss oper-
ation in 1979. Eleven of our clubs made money. The rest either lost
money or broke even in 1979.

We are an industry which is very significantly subsidizing the
cable industry. There is something radically wrong with that ar-
rangement. To make it worse, while cable has the most glowing
prospect for the future-as Mr. Valenti has clearly demonstrated
with the charts he has shown-Ernst and Whinney's projections
for professional baseball show that we will suffer losses 10 times
greater for the next 5 years than we have had in the last 5. So not
only are our problems bad, but they promise to get very much
worse. We must ask the subcommittee what sense does it make for
us to be subsidizing cable under the circumstances such as these?

I suggest the answer obviously is that it makes no sense at all for
the Fortune 500 to be subsidized by professional baseball and by
the other professional sports who overall present a very marginal
economic picture.

In 1975 when hearings were held on the revision of the copyright
law, it was obvious everyone anticipated that the Federal Commu-
nications Commission would maintain a balance of regulation.
Thus, we in professional sports reasonably expected, and the Con-
gress I believe reasonably expected, that the Commission would see
to it that, as far as distant signal carriage was concerned, there
were reasonable regulations in place-regulations which would
give reasonable protection to professional sports in the face of the
compulsory license, which was imposed on us over our most strenu-
ous objections.

Obviously, that expectation has not been fulfilled. As the chair-
man correctly stated in his opening remarks, what we have seen is
a pattern of deregulation by the Commission to a point where, in
the past year, the Commission has dropped its syndicated exclu-
sivity rules and its distant signal rules. This has been the final
blow to us in professional sports, taking away from us virtually the
last vestige of the limited protection which we have had. Thus, the
pattern of a balanced system of legislation and administrative reg-
ulation has vanished.

We, the subsidizers of cable are left with our product purloined
on a daily basis and without help at this time from the Commis-
sion-except for the very limited sports rule, to which I will ad-
dress a few remarks later.

Let's look at another direction-at the dramatic technological
change which has occurred in cable television in those 5 or 6 years
since you had hearings on the copyright revision bill. These dra-
matically impact on professional sports.

None is more dramatic than the superstation status of WTCG in
Atlanta, now known as WTBS. In 1976 it became a superstation.
Today, WTBS reaches almost 12 million cable homes in the United
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States-in almost every State, if not every State, in the Union.
WTBS reaches 56 percent of the cable homes in the United States,
carries a schedule in 1981 of 150 Atlanta Braves games, which have
plainly been added to the fare on WTBS so there would be addi-
tional baseball programing available.

Going on to look at the other superstations, all of whom have
something very interesting in common, as you will perceive. WTBS
is the flagship station of the Atlanta Braves obviously.

WSBK, which has been approved for superstation status but is
not retransmitted via satellite carrier at the present time, is the
flagship station of the Boston Red Sox.

WGN is the flagship station of the Chicago Cubs. WGN is also
the flagship station of the Chicago White Sox. ,

KTTV, which has been approved for superstation status, is the
flagship station of the Los Angeles Dodgers.

WOR is the flagship station of the New York Mets.
WPIX, New York, for which application has been filed and is

pending is the flagship station of the New York Yankees.
And KTVU, for which application has been approved, is the

flagship station of the San Francisco Giants.
Those are the actual or approved or pending flagship stations in

the United States and every one is a flagship station of a major
league baseball team. And I may tell you all-I am sure you realize
this is so-it did not happen by chance. They were looking for
baseball programing when they made their applications to the
Federal Communications Commission for superstation status for
these stations.

If you added up all of the professional sports programing availa-
ble on those stations which I have just listed, from baseball, basket-
ball, hockey, and soccer, you would have an average of three tele-
casts of major league sports events available to cable on each and
every day of the year-this is an enormous flood of sports program-
ing which is being put out into the marketplace.

This is done through the medium, as you know, of the resale
carriers. The resale carriers do not seek the consent of baseball or
basketball or football or hockey or soccer. They pay us nothing.
They do not pay us even a compulsory licensing fee. And in the
bargain they are among the most active advertisers and promoters
of the value of the property of professional sports which they
purloin.

We have attached as exhibits to our statement a number of the
ads which appear on behalf of these resale carriers. They are quite
dramatic.

Take WGN Chicago, the resale carrier of which is United Video.
I have in front of me an add which appears among our exhibits.
What this ad shows the logo of the Chicago Cubs on one side, logo
of the Chicago White Sox on the other and says "Cubs if by day,
Sox if by night. All on WGN." Because Chicago Cubs home games
are played during the day, we've added the White Sox at night, the
only American League schedule on satellite. This exciting combina-
tion features more than 200 American and National League games.

-Mr. RAILSBACK. I am not watching the Cubs anymore.
Mr. KUHN. Somebody has to be out there, Congressman.
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In addition to this kind of advertising by the resale carriers we
have as exhibit 2 to my prepared statement, an ad that was run in
Los Angeles at the beginning of April by Theta Cable Television. In
this ad they say "39 games in April. If you run through it, they are
all the superstations-the Braves, the Cubs, the White Sox, the
Mets, all the superstations and they have games from everyone."

They lead in with this statement:
For the first time you will have a chance to see 400 major league games from

everywhere! Both leagues, all 26 teams. And all the action, complete and live, as it
happens.

Four hundred games pumped into Los Angeles. It may be at the
present time the Dodgers can withstand that kind of competition.
But you can imagine how their flagship station feels; it thought
that it had purchased exclusive television rights, and then there
are 400 games coming into Los Angeles from around the country.
Take this and transpose it to some of our struggling franchises.
Look at Cleveland. Imagine what effect this would have in the
Cleveland market. Look at Minnesota, a struggling club, and imag-
ine what effect it would have on the Twins gate, and on their
ability to sell local television programing.

I can tell you that the impact would be enormous, and the
destabilizing potential for professional sports is even more enor-
mous. We pride ourselves in professional sports in trying to keep
our franchises where they are. In baseball, we have prided our-
selves, not with total success, but in the last decade, I am happy to
say, with success in keeping our franchises stable. How long will
we have stable franchises with this situation?

The Pittsburgh Pirates, one of our worst hit, has had to contend
with 40 percent cable penetration. One of our worst hit franchises
has actually had conversations with New Orleans about moving
the Pittsburgh Pirates to New Orleans. One does not have to put
too much imagination into it to think cable penetration has a role
in the problems that the Pittsburgh Pirates are facing.

In 1979 the Pittsburgh Pirates won the National League pen-
nant, won the World Series, and lost a million dollars. That was
confirmed by a published, audited financial statement. There is no
question that it is accurate.

That is the kind of problem we are facing in professional sports.
When a world champion team loses a million bucks and plays in
the World Series, which is a very valuable thing for a team to do,
and loses a million bucks-this is the kind of problem that profes-
sional baseball is having and this could be multiplied throughout
the other professional sports. And we are the ones who are subsi-
dizing the cable industry today.

So for us, the ultimate conclusion is that while we struggle to
create home markets where there is intensive interest in our prod-
uct, where we can attract our own fans, bring them to the ball
park, sell local broadcasting rights and make our franchises viable,
the effort is undermined by the threat of enormous flooding and
saturation of the markets by cable television.

It is a desperately serious problem for professional sports and I
would ask that the panel and the Congress give serious considera-
tion to the gravity of the problem which professional sports faces
today in large measure because of cable television.
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Thank you, Mr. Chairman.
Mr. KASTENMEIER. Thank you for that informative statement.
[The complete statement of Mr. Kuhn follows:]
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STATEMENT OF

BOWIE K. KUHN
COMMISSIONER OF BASEBALL

Before the House Subcommittee on
Courts, Civil Liberties and the

Administration of Justice

97th Congress, First Session

May 14, 1981
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Mr. Chairman, I am Bowie K. Kuhn, the

Commissioner of Baseball. I appreciate the opportunity

to appear before you and your Subcommittee to testify

on the pressing need to alter the cable television

compulsory licensing provisions of the Copyright Revision

Act of 1976. In this regard, Mr. Chairman, your proposed

bill, dated May 7, 1981, provides an enlightened starting

point for discussion.

I am here today specifically representing the

twenty-six clubs of Major League Baseball. However,

the views that I will present are supported by the other

major professional sports leagues -- the National

Football League, the National Basketball Association,

the National Hockey League and the North American Soccer

League. They share Baseball's conviction that the

existing compulsory licensing scheme is grossly

inequitable, anachronistic and unnecessary, and that

it will ultimately reduce the amount of sports

programming on free television.
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I. Summary of Position -- The Compulsory
Licensing of Live Sports Telecasts Should
Be Abolished; At the Very Least, the Limi-
tations on Compulsory Licensing in Sections
1 and 2 of Chairman Kastenmeier's Proposed
Bill Should Be Enacted.

The professional sports leagues strongly support

the provisions of your draft bill, Mr. Chairman, which

would restrict the overly-broad compulsory license now

enjoyed by the cable industry. In particular, Section

1 would remove from compulsory licensing any programming

not authorized to be carried under the FCC's signal

carriage rules in effect on July 1, 1980, including

the distant signal rules which the FCC recently voted

to rescind. Section 2 would subject to copyright

liability the retransmission of distant signal

professional sports telecasts into the area within the

home territory (50-mile radius) of a league member.

These amendments would correct some of the most

serious shortcomings of the current statutory scheme.

Indeed, absent the restrictions imposed by Sections

1 and 2, there would be virtually no limit to the vast

amount of distant signal sports programming that cable

systems might import into those major urban markets

upon which sports clubs depend for-their existence.

Such home territory protection is especially critical
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to the Major League Baseball clubs, which currently

derive some 75 percent of their revenues from gate

receipts.

While the amendments that you have proposed,

Mr. Chairman, are sound and necessary, they do not

completely address the inequities of the existing

compulsory licensing scheme. This fundamental unfairness

will continue to exist unless the Congress imposes full

copyright liability upon cable for its retransmission

of distant signal live professional sports events.

Indeed, there is no justification for the compulsory

licensing of any distant signal programming. But the

case for sports is particularly compelling.

Live sports telecasts are unique among all

programming fare. They are current, topical and

ephemeral; unlike most other programming which can be

shown time and time again, and from which revenues can

be derived repeatedly, a live sports telecast has little

or no value after the game is played. Accordingly,

throughout the decade-long debate on the copyright

revision legislation, the sports leagues have

consistently maintained that compulsory licensing is

inappropriate for sports telecasts. The leagues were

never a party to, and indeed steadfastly opposed, the
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compulsory licensing compromise between the Motion
I

Picture Association and the National Cable Television

Association which was incorporated into the 1976 Act.

It is important to note that, for a number of

years, the copyright bills considered by Congress

excluded sports from compulsory licensing. Those

responsible for -his exclusion correctly recognized

that sports programming deserves "special consideration"

because of its unique ephemeral nature and because

"Unrestricted secondary transmissions
by CATV of professional sporting events
could seriously injure the property
rights of professional sporting leagues
in televising their live sports
broadcasts. Unregulated retransmission
of live sports events could also have
serious consequences on gate attendance,
such as 1 ajor and minor league baseball
games. ,,

These legitimate concerns, are of course, essentially

the same as those which led Congress to enact the Sports

Broadcast Act of 1961, 15 U.S.C. § 1291 et seq.

In short, Mr. Chairman, the professional sports

clubs create a very special product involving great

1/ Senate Judiciary Comm., 93d Cong., 2d Sess., "Draft
Report To Accompany S. 1361" at 33 (1974); Subcomm.
on Patents, Trademarks and Copyrights of the Senate
Judiciary Comm., 91st Cong., 1st Sess., "Draft Report
to Accompany S. 543" at 29 (1969).
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effort, expense and risk. We strongly endorse the

provisions in your draft bill which would afford sports

some limited measure of control over the distribution

of this product. However, our judgment continues to

be that all distant signal professional sports

programming should be excluded from compulsory licensing.

As you know, Mr. Chairman, we are not alone

in our belief that compulsory licensing should be

eliminated. During his recent testimony before the

Senate Judiciary Committee, the Register of Copyrights,

Mr. David Ladd, provided a thoughtful analysis of the

theoretical underpinnings of the compulsory licensing

scheme, its actual operation and technological and

industry developments since 1976. Based upon this

analysis the Register came to the unqualified conclusion

that compulsory licensing of distant, non-network

programming should be eliminated, explaining:

"A compulsory license mechanism is
in derogation of the rights of authors
and copyright owners. It should be
utilized only if compelling reasons
support its existence. Those reasons
may have existed in 1976. They no
longer do." Ladd Statement at 56 (April
29, 1981).

87-393 0 - 82 - pt.1 - 10
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The same position has been espoused by Mr. Henry Geller,

the former head of the National Telecommunications and

Information Administration of the Department of Commerce,

and by others. In doing so, these eminent authorities

have focused in part upon the "anomalies" and "unique

problems" that compulsory licensing poses for sports.

Certainly, there can be no stronger evidence of the

need to reappraise the current compulsory licensing

scheme than the recommendations of these individuals

who have absolutely no economic stake in the controversy.

II. Basis for Position -- Compulsory Licensing
of Sports Programming Is Inequitable, Ana-
chronistic and Unncessary and Will Ulti-
mately Lead To a Lessening of the Amount of
Live Sports Programming on Conventional
Television.

We earnestly believe, Mr. Chairman, that the

retransmission of distant signal live sports telecasts

never should have been subjected to compulsory licensing

by cable. But we need not debate whether Congress'

contrary determination in 1976 was appropriate. Since

the enactment of the copyright revision legislation

there have been a number of unforeseen and dramatic

changes that have completely transformed the cable

industry. These changes compel the conclusion that

the current statutory telecasts must not be perpetuated.
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A. Compulsory Licensing of Sports Programming
Is Simply Inequitable -- It Requires Pro-
fessional Sports Clubs, Which Typically
Enjoy Only Marginal Economic Success, To
Provide an Enormous Subsidy To the Cable
Industry, Which Has Become Dominated By
Some of the Nation's Largest and Most
Profitable Conglomerates.

There is no question, Mr. Chairman, that the

compulsory licensing fees paid by cable bear no

relationship whatsoever to marketplace realities. They

are shockingly inadequate. Consider, for example, the

following facts --

-- In 1979 the programming expenses
negotiated by all U.S. television
stations amounted to $1.34 billion,
or approximately 25 percent of their
gross broadcast revenues.4!

-- In 1979 the cable industry, in
bargaining with program suppliers,
incurred $133.2 million in pay cable
programming expenses, which comes to
approximately 40 pe 5ent of its total
pay cable revenues.-

In stark contrast, the cable industry in 1979 paid $15.7

million in compulsory licensing fees/ -- or less than

2/ See FCC, TV Broadcast Financial Data -- 1979, at
'ables4 and 5 (Dec. 9, 1980).

3/ See FCC, Cable Industry Financial Data -- 1979,
at Tables II and IV (Dec. 29, 1980).

4/ Ladd Testimony at 18.
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one percent of its total operating revenues.k/

These facts illustrate the size of the huge

subsidy that all program suppliers have been forced

to provide to the cable industry by way of cable's

importation of distant signals under the compulsory

licensing scheme. But the subsidy that has been

extracted from the sports interests is even more telling.

In 1978, the first year of compulsory licensing,

some 4,000 cable systems paid just under $13 million

in royalties for their distant signal programming.

The Copyright Royalty Tribunal allocated only 12 percent

of this pool for all professional and collegiate sports

telecasts, while the Motion Picture Association, which

had negotiated the unrealistic fee schedule embodied

in the Act, came away with 75 percent./ What this

5/ See FCC, Cable Industry Financial Data -- 1979,
at Table II (Dec. 29, 1980).

1 6/ Perhaps the most disturbing aspect of this entire
chapter is the attempt by certain broadcasters to deprive
the sports clubs of even this pittance. At several
points during the decade-long consideration of the
copyright legislation, representatives of the NAB and
other major broadcast groups expressly asserted, before
this committee and elsewhere, that the sports clubs
would own the copyright in the telecasts of their games.
Nevertheless, in the proceedings before the Copyright
Royalty Tribunal, the NAB reversed its position and
claimed that broadcasters are the copyright owners

[Footnote continued on following page]
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means is that an average cable system, which might have

imported some 200 live sports telecasts during 1978,

would have paid less than $2 for each one of these

telecasts. By way of comparison, individual television

stations may pay tens of thousands of dollars for the

right to televise a single regular season professional

sports event locally, while a national network telecast

of such an event may command hundreds of thousands of

dollars.

It is simply wrong to require professional sports

to provide such an enormous subsidy to any private

commercial enterprise. But the absolute absurdity of

it all is that the major recipients of these

"contributions" are not small, struggling operations;

to the contrary, they are the large, immensely successful

conglomerates that now dominate the cable industry,

entities such as --

[Footnote continued]
entitled to the sports royalties. The Tribunal correctly
rejected this argument, but the NAB has appealed the
Tribunal's ruling to the United States Court of Appeals
for the District of Columbia Circuit. See Copyright
Royalty Tribunal Final Notice of Determ-ition, 45 Fed.
Reg. 63,026 (1980), appeals pending sub nom., National
Association of Broadcasters v. Co yri@m- t Ro alty Tribunal,
Nos. 80-2273 et al. (D.C. Cir., iled O 1980).
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-- Westinghouse, which has contracted
to purchase the nation's second largest
multiple system operator (MSO),
Teleprompter, for an estimated price
of $646 million.

-- Time, Inc., which in 1978 purchased
American Television Communications,
for $179.6 million, and which has
recently purchased Midwest Video, to
become the nation's largest MSO.

-- The Times-Mirror Company, which
became the nation's sixth largest MSO
when it purchased Communications
Properties, Inc. for $128 million.

-- American Express and Warner
Communications, which entered into
a joint venture to become the nation's
fifth largest MSO.

-- The New York Times, which purchased
a chain of cable systems in New Jersey
for $119 million.

-- Dow Jones/Knight Ridder, which
has made a tender offer of $365 million
for the stock of the nation's tenth
largest cable company, UA-Columbia.

-- And a number of other major
corporations, including the Hearst
Corporation, Taft Broadcasting, Viacom,
Newhouse Broadcasting, General Tire,
Cox Broadcasting, Storer Broadcasting.

The domination of the cable industry by these

corporate giants is beyond question. Industry sources

disclose that the 25 largest MSOs control over 60 percent

of all cable subscribers in the United States. Just

the top 10 control nearly one-half of these subscribers.
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It is not surprising that such prominent business

concerns have rushed to take over the cable industry.

According to the FCC's most recently available financial

data, the cable industry had a pre-tax net income in

1979 of nearly $200 million, up over 45 percent just

from 1978. This $200 million figure also represents

an increase of some 640 percent over the approximately

$27 million in net income that the cable industry had

in 1975, just before Congress enacted the compulsory

licensing scheme.7/ Moreover, industry sources disclose

that in 1975 cable systems were purchased at a cost

of approximately $300 per subscriber; today, the purchase

price has tripled to some $900 per subscriber.

These glowing financial reports for the cable

industry present a striking contrast to the situation

of Major League Baseball. Indeed, in 1979 when the

cable industry enjoyed its record high profit of some

$200 million, only 11 of the 26 Major League Baseball

clubs showed a profit. Baseball as a whole actually

lost money.

7/ FCC, Cable Industry Financial Report -- 1979, at
Table II (Dec. 29, 1980).
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There is no doubt of the great popularity of

Baseball. But popularity does not always translate

into profitability. Because of the high costs associated

with providing the public with quality baseball

entertainment, more than half of the major league teams

operate below or very near the break-even point. This

pattern has been consistent over the last 15 years.

Current projections show that losses in the next five

years will be 10 times those of the previous five.

The question must be asked, Mr. Chairman: What

justification can possibly exist for requiring business

concerns which enjoy only marginal economic results,

such as the Major League Baseball clubs, to subsidize

some of the most successful of the Fortune 500

conglomerates? We submit that there is no basis, in

reason or equity, to permit these corporate giants to

expropriate the property of professional sports clubs

pursuant to a compulsory licensing scheme.

B. In Light of Dramatic Technological
and Regulatory Changes, the Compul-
sory Licensing of Sports Programming
Has Become Anachronistic.

When your Subcommittee conducted hearings on

the cable television aspects of the copyright legislation

in the Fall of 1975 just before the passage of the
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Copyright Act, technological and regulatory limitations

permitted cable systems to import television signals

only from the closest geographic markets. This situation

has changed dramatically.

1. The Development and Proliferation
of "Superstations," With Their
Extensive Aitounts of Sports
Programming.

One year after you completes your 1975 hearings,

Mr. Chairman, the signal of the Atlanta, Georgia

television station WTCG (now WTBS) was first placed

on satellite by a so-called "resale common carrier"

and made available to cable systems throughout the

country. The nationwide exposure of that signal has

been phenomenal. As of March 31, 1981, WTBS reached

a total of over 13 million homes on over 3,000 cable

systems in virtually every state in the Union;8/ this

constitutes 65 percent of the approximately 20 million

cable homes in America. The number of cable subscribers

to WTBS is currently growing at the rate of some 57

percent each year..2/ Other "resalers" have also placed

8/ Cablevision Magazine, April 20, 1981 at p. 22.

9/ Id.
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the signals of WGN-TV (Chicago, Illinois) and WOR-TV

(New York, New York), on satellite. These signals are

received by some 5.4 million and 3.3 million homes,

respectively.10/

The lack of transponder capacity has apparently

prevented the retransmission via satellite of other

television signals. However, as a result of FCC

authorization of additional satellites, this shortage

will likely be alleviated in the next few years. When

it is, there appears to be little doubt that additional

superstations will be created. Indeed, the FCC has

already approved the applications of various resalers

who have sought authority to place the following signals

on satellite -- WSBK-TV (Boston, Massachusetts); KTTV

(Los Angeles, California); and KTVU-TV (San Francisco,

California). Additional interest has also been exhibited

in placing station WPIX-TV (New York, New York) on

satellite.

It is no coincidence that a prime characteristic

of each of the existing or potential superstations is

its heavy concentration of sports programming. Each

10/ Id.
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of these stations is, in fact, the flagship station

of one of the major league baseball clubs and televises

a significant number of baseball games:

1981 Scheduled
Station Club Telecasts

WTBS Atlanta Braves 150
WSBK Boston Red Sox 103
WGN Chicago Cubs 146
WGN Chicago White Sox 64
KTTV Los Angeles Dodgers 49
WOR New York Mets 100
WPIX New York Yankees 109
KTVU San Franciso Giants 31

Total 752

When the 310 professional basketball, hockey and soccer

games televised by these superstations are included,

the total number of all sports telecasts swells to over

1062 per year. That means that superstation carriage

of sports events averages nearly 3 telecasts each and

every day of the year.

It is important to emphasize that the middlemen

who place these sports telecasts on satellite and then

sell them, for a profit, to cable systems nationwide

have not sought the consen; of the clubs concerned.

Nor have they paid any compensation whatsoever to the

clubs. To add insult to injury, these modern day pirates
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market their superstation offerings by specifically

promoting the programming that the sports clubs have

created.

Attached as Exhibit 1 to this Statement are

examples of the resalers' promotional literature. The

emphasis that they place on sports programming is clear

and unmistakable. It is also quite understandable since

the cable systems themselves -- the customers of the

resalers -- attempt to solicit their paying subscribers

by emphasizing the sports telecasts on the superstation.

When you last conducted hearings on this matter

in the Fall of 1979, Mr. Chairman, you emphasized that:

"With respect to cable television the 1976 Act has been

rapidly overtaken by changing business practices brought

about by satellite technology ... ,,i l/ FCC

Commissioner Quello has also eloquently observed that

"the advent of satellite distribution of TV signals

has added a cataclysmic new dimension to copyright and

to cable carriage of TV signals," and that: "There

is a threat of gross basic inequities in program property

11/ Cable Television and Performance Rights: Hearings
Before the Subcommittee on Courts, Civil Liberties,
and the Administration of Justice of the House Judiciary
Committee, 96th Cong. 1st Sess. 2 (1979).
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rights and also to an orderly system of TV allocations

if satellite carriers continue to transmit broadcast

signals to thousands of cable systems without

retransmission consent. '12/

There may be no better illustration of the point

made by you and Commissioner Quello than that provided

by the advertisement which one cable system placed in

the Los Angeles Times at the start of this year's

Baseball season.-3/ (Exhibit 2.) The ad, which reprints

the television schedule of the superstation baseball

teams, is self explanatory:

"For the first time you'll have
a chance to see 400 major league games
from everywhere Both leagues, all
26 teams. And all the action, complete
and live, as it happens.

"It's Theta's biggest baseball
season! And you can reserve your box
seat now by installing Theta Cable
TV.

12/ Statement of Commissioner Quello on H.R. 3333,
Tfore the House Communications Subcommittee, 96th Cong.,
1st Sess. 3 (May 16, 1979).

13/ The ad was placed by Theta Cable, a 100,000
subscriber system which operates in the Los Angeles
area. Theta Cable is owned by Teleprompter, the nation's
second largest MSO.
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"And that's not all. This year

Theta also brings you pro basketball
and hockey playoffs -- and more sports
than any other single-channel
subscription TV system in town!

"They're exclusive on Theta 24
hours a day. All at no extra charge
to Theta subscribers who have a Channel
Selector."

2. The FCC's Abdication of Respon-
sibility for Cable Regulation.

Like the technology, the regulatory picture

has changed drastically since the passage of the 1976

Act. During the six years since your Subcommittee

considered the then-pending copyright legislation, the

FCC has, for example --

-- deleted its "leapfrogging" rules,
which generally prevented cable
systems from importing independent
television signals from any but
the two closest television markets.

-- exempted cable systems with less
than 1,000 subscribers from
essentially all regulation.

-- eliminated the process by which
it certified cable operations,
thereby allowing cable systems
to switch from one sports station
to another on a seasonal, monthly
and even daily basis.

-- expanded the categories of
television signals which cable
systems need not delete under the
network nonduplication rules.
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-- eliminated virtually all
restrictions on the licensing of
earth stations, which are used
by cable systems for the reception
of television signals from
satellites.

-- as a result of court action, deleted
its rules restricting the amount
of sports and other programming
available to pay cable.

-- as a result of court action, deleted
its rules requiring cable systems
to afford the public access to
their facilities.

-- significantly relaxed its standards
for granting waivers of the signal
carriage rules which limit the
number of distant signals cable
systems may import; in so doing,
it suggested that cable systems
in major markets would typically
receive such waivers.

As if this were not enough, a four-to-three

majority of the FCC voted an end to virtually the last

vestiges of cable regulation -- the signal carriage

and syndicated exclusivity rules. The Commission

majority, of course, did so notwithstanding your reasoned

request and that of other Congressmen to defer such

a substantial upheaval of the cable rules. If the

Commission's action is upheld in the courts, the result

will be that cable systems may carry any syndicated

programming they wish without regard to the exclusivity

arrangements for which syndicators and broadcasters



154

- 20 -

have bargained in the marketplace. Even more significant

from our standpoint, the end of the distant signal

restrictions will mean that cable systems may expropriate

as much of our product as they wish -- subject only

to the minimal, and wholly inadequate, restrictions

of the Sports Rule discussed below. Indeed, recognizing

the immense value of live sports programming, middlemen

(such as the superstation resalers) may soon attempt

to "cherry pick" this programming from a variety of

television stations and to offer to cable systems

throughout the country a single channel of highly

desirable sports events.

In proposing elimination of the signal carriage

and syndicated exclusivity rules, the FCC relied upon

a number of studies that purportedly gauge the impact

of this action on various parties. Significantly, the

FCC studies fail even to mention, let alone discuss,

the effect of eliminating these rules on professional

sports. Although the leagues pointed this glaring

omission out to the FCC, the FCC never undertook any

separate study which attempted to assess the impact

of its action on sports.14/

14/ The FCC's failure in this regard forms the basis
of the sports leagues' separate petition for review
of the Commission's action in the United States Court
of Appeals for the Second Circuit. We respectfully

[Footnote continued on following page]
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In short, we can understand, although we do

not necessarily agree with, the decision to award cable

the compulsory licensing privilege in recognition of

heavy FCC regulation of that industry.l5/ But we are

at an absolute loss to comprehend the continued exemption

of the cable industry from normal marketplace forces

in light of today's virtually complete deregulation

of that industry. Quite simply, Mr. Chairman, we do

not believe Congress ever intended that cable should

have it both ways.

3. The FCC's Failure to Impose Any
Meaningful Restrictions on Cable
Importation of Distant Signal Sports
Programming.

As noted above, for a number of years the

copyright bills considered by Congress excluded sports

[Footnote continued]
request that a copy of our brief on appeal, which we
shall provide the committee, be incorporated into the
transcript of this hearing.

15/ In its report accompanying the copyright
legislation, the House Judiciary Committee noted:

"[A]ny statutory scheme that imposes
copyright liability on cable television
systems must take account of the
intricate and complicated rules and
regulations adopted by the Federal
Communications Commission to govern
the cable television industry." H.R.
Rep. No. 94-1476, 94th Cong., 2d Sess.
89 (1976).

87-393 0 - 82 - pt.1 - 11
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programming from compulsory licensing. However, it

was later determined that because the FCC had initiated

a rulemaking proceeding with respect to cable carriage

of sports programming, such a legislative exclusion

would be premature. Congress therefore included sports

programming in the compulsory licensing scheme "without

prejudice to the arguments advanced" by the sports

interests.-6/ As one leading proponent of this approach

suggested: "[I]f the FCC's rules appear to reflect

an improper balance between the concerns of sports and

CATV, the Congress could investigate and hold full

hearings for remedial legislations."l7/

16/ The Senate Judiciary Committee noted:

"The committee has considered
excluding from the scope of the
compulsory license granted to cable
systems the carriage in certain
circumstances of organized professional
sporting events. . . . Without
prejudice to the arguments advanced
in behalf of these proposals, the
committee has concluded that these
issues should be left to the rulg-making
process of the Federal Communications
Commission or if a statutory resolution
is deemed appropriate to legislation
originating in the Committee on Commerce."
S. Rep. No. 94-473, 94th Cong., 1st
Sess. 80 (1975) (emphasis added.)

17/ 120 Cong. Rec. S. 16155 (daily ed. Sept. 9, 1974)
T-emarks of Sen. Tunney) (emphasis added). See also
120 Cong. Rec. S. 16158 (remarks of Sen. Hruska).
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The FCC's "Sports Rule," 47 C.F.R. § 76.67,

reflects just such an improper balance. It does no

more than prevent cable systems located within 35 miles

of the home team's community from importing the distant

signal telecast of a game involving that team -- provided

that the home team does not televise the game locally;

provided that the cable system does not have less than

1,000 subscribers; provided that the distant signal

is not "grandfathered" on the system; and provided that

the home team complies with all of the notice

requirements adopted by the FCC.

As an illustration, if the California Angels

were playing the Chicago White Sox in Anaheim, the only

protection afforded is against the imporation by Los

Angeles area cable systems of the signals from the White

Sox television station, WGN-TV. These cable systems

can still import the telecasts of games of all the other

24 major league teams, as well as the telecasts of any

Angels' away games, thereby destroying the exclusivity

granted to the Angels' flagship station and affecting

the Angels' home gate. As noted above, Theta Cable

boasts that it will import the telecasts of over 400

baseball games on the three superstations in Atlanta,

Chicago, and New York. Of this number, the Angels can
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request, under the Sports Rule, that Theta Cable delete

only 6 telecasts.18/

Furthermore, the Sports Rule's ban on cable's

importation of the home game extends only 35 miles.

Thus, the distant signal telecast of the home game is

available to cable systems in scores of suburbs within

an easy hour's drive of the home stadium. Ironically,

the Commission refused to extend the zone of protection

beyond 35 miles primarily because its signal carriage

rules -- most of which it has now decided to repeal --

were geared to the 35-mile zone. See Report and Order

in Docket 19417, 54 F.C.C.2d 265, 282 (1975).

Even where the Sports Rule does apply, there

is no guarantee that cable systems will comply with

it. In a recent pleading before the FCC, Baseball has

documented its frustrating experiences with those cable

systems which repeatedly seek to excuse their violations

of the Sports Rule by advancing the cable industry

talisman of "inadvertence.''19/ We have asked the

18/ The Dodgers can request the deletion of an
7ditional 15 telecasts.

19/ We request that this pleaing, which will be provided
to the Committee, be incorporated into the transcript
of these hearings. See also Ladd Statement at 38,
concerning "inadvertant" violations of the Sports Rule.
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Commission to exercise its monetary forfeiture authority

against certain systems in the hope that this will deter

future violations. We anxiously await the Commission's

response.20/

When the Sports Rule was adopted, the National

Cable Television Association conceded that it is

reasonable. See Report and Order in Docket 19417, 54

F.C.C.2d 265, 281 (1975). And, to be sure, the rule

affords a measure of relief which is critically

important. But this minimal protection is wholly

inadequate and does not reflect that proper balancing

of competing interests that Congress apparently

envisioned when it last considered excluding sports

programming fromrom compulsory licensing.

20/ Approximately one and one-half years ago, on
December 6, 1979, and then again on February 1, 1980,
the National Basketball Association filed similar
petitions to initiate forfeiture proceedings against
cable system that had allegedly violated the Sports
Rule. The FCC is required to initiate such a proceeding
within one year after the alleged violation. 47 C.F.R.
§ 1.80(c). The FCC has yet to take any responsive
action. The failure of the Commission to take any such
action to date means that it no longer has the authority
to impose a forfeiture in the NBA cases.
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C. In View of the Actual Marketplace Dealings
Between the Sports Club and Cable, Com-
pulsory Licensing of Sports Programming Is
Unnecessary.

Congress adopted a compulsory license scheme

believing that it would be "impractical and unduly

burdensome" to require cable systems to negotiate with

copyright owners. H.R. Rep. No. 94-1476, 94th Cong.,

2d Sess. 89 (1976). Cable's experience in bargaining

with the sports interests for the carriage of our games

during the past several years conclusively demonstrates

that there is no factual basis for this theoretical

assumption.

For the third season in a row, Baseball has

negotiated a contract with USA Network to distribute

via satellite a game-of-the-week to cable systems across

the country; the National Basketball Association,

National Hockey League, North American Soccer League

and other professional and collegiate sports interests

also cablecast a number of their events over USA Network.

Another cable program packager, the Entertainment and

Sports Programming Network (ESPN), has contracted with

professional, collegiate and amateur sports interests;

it presents continuous sports programming to cable

systems throughout the United States. Both USA Network

and ESPN are currently received by more cable subscribers
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than all but two of the approximately 30 program services

available to cable systems via satellite.21/

It is also important to underscore that a number

of individual professional sports clubs have successfully

negotiated with cable systems and subscription television

operations. As a result, the public has been offered

telecasts of games that would not otherwise have been

available:

Professional Sports Clubs
With Cable Deals

Club
No. of
GamesCable Packager

New York Mets Cablevision Program Services
New York Yankees Cable Vision Services
Pittsburgh Pirates Action TV
Philadelphia Phillies Prism
Cincinnati Reds Warner Qube

Reds on Cable
New York Islanders Cablevision Program Services
New York Rangers MSG Cable

USA Network
Buffalo Sabres International Cable
Philadelphia Flyers Prism
Hartford Whalers ESPN
Washington Capitals ESPN

USA Network
New York Knicks MSG Cable
New Jersey Nets Cablevision Program Services
Philadelphia 76ers Prism
San Antonio Spurs UA Columbia

40
40
12
30

7
8

40
40
37
25
40
10
10
5

41
41
25
10

21/ Station WTBS ranks No. 1; the Christian Broadcasting
Network, whose service is available gratis, ranks No.
2. Another satellite package, C-SPAN, has approximately
the same number of subscribers as USA Network.
Cablevision Magazine, Apr. 20, 1981, at p. 22.
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Moreover, a number of other clubs have successfully

negotiated deals with subscription television operations,

including the Los Angeles Dodgers, California Angels,

Milwaukee Brewers, Detroit Tigers, Cincinnati Reds,

Los Angeles Kings, Detroit Red Wings, New Jersey Nets,

Los Angeles Lakers, Phoenix Suns, and Dallas Mavericks.

There is further evidence that the cable industry

has the ability to negotiate in the marketplace for

sports p :ogramming, and that it does not need a

compulsory license. As discussed above, the cable

industry has become dominated by some of the nation's

largest corporate enterprisers who surely, at the very

least, are the equals of the sports clubs at the

bargaining table. Indeed, many of these enterprises

are already bargaining for sports programming through

their broadcast subsidiaries; there is no reason

whatsoever that they could not bargain for the

programming on their cable subsidiaries. As the

following chart illustrates many of our clubs' "flagship"

stations are owned by corporations with significant

cable interests:
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Professional Flagship Stations
With Cable Interests

Club Station

Chicago Cubs
Chicago White Sox
Chicago Sting
Chicago Bulls
Denver Nuggets
Colorado Rockies
Pittsburgh Pirates
San Francisco Giants
Boston Red Sox
Boston Bruins
Los Angeles Kings
Los Angeles Lakers
New York Cosmos
New York Mets
New York Knicks
New York Islanders
New York Rangers
New Jersey Nets
Boston Celtics
Cincinnati Reds
Hartford Whalers

WGN
WGN
WGN
WGN
KWGN
KWGN
KDKA
KTVU
WSBK
WSBK
KHJ
KHJ
WOR
WOR
WOR
WOR
WOR
WOR
WBZ
WLWT
WVIT

Can one believe that Westinghouse,

Corporate Parent
of Station

Tribune Co.
Tribune Co.
Tribune Co.
Tribune Co.
Tribune Co.
Tribune Co.
Westinghouse
Cox
Storer
Storer
General Tire
General Tire
General Tire
General Tire
General Tire
General Tire
General Tire
General Tire
Westinghouse
Multimedia
Viacom

which

negotiated on behalf of station WBZ with the Boston

Celtics, would not be able also to negotiate on behalf

of Teleprompter cable, which it has offered to purchase

for approximately $646 million?

The sports leagues are in business to do

business; they cannot afford to ignore obvious and

valuable business opportunities. The Baseball clubs

alone present nearly 1,600 broadcasts each season over

conventional television (Exhibit 3), as well as a number
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of others over cable and STV. Moreover, as the Register

of Copyrights recently testified before the Senate

Judiciary Committee, "Cable is aggressively moving to

satisfy the insatiable American appetite for sports.

Its widening success belies the need for a compulsory

license to supply sports progr ...1s." Ladd Statement

at 39. In short, when the marketplace has been left

to function, there have not been any practical barriers

to dealings between cable and the sports interests.

Thus, the basis on which compulsory licensing has been

explictly justified in the past simply does not exist.

D. Allowing Cable To Expropriate Our
Product in a Way Which Is Destructive
of the Very Concept of a Sports League
Will Ultimately Result in a Reduction
of Sports Telecasts. Thus, Compulsory
Licensing Is Contrary to the Public
Interest.

We earnestly believe, Mr. Chairman, that there

is ample justification for eliminating the compulsory

licensing scheme wholly apart from the direct effect

that it has on the sports interests. This scheme is,

as we have detailed above, inequitable, ill-suited to

the present technological and regulatory climate, and

plain unnecessary. Nevertheless, in our judgment, the

most disturbing aspect of all is that compulsory

licensing deprives the sports clubs of the inherent
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right of any entrepreneur -- the right to control the

distribution of his own product; and it permits cable

to expropriate this product in a way which maximizes

cable's profits but is squarely contrary to the best

interests of the clubs themselves.22/

A sports club cannot continue to exist unless

it successfully cultivates the loyalty and support of

its hometown fans. It depends upon these local fans

to come to the ball park and to view the club's games

over television. As noted, some 75 percent of a Major

League Baseball club's revenues are derived from gate

receipts, and an additional 12 percent comes from local

broadcast revenues -- obviously all of this is

attributable to the local fan.

The professional sports interests have had over

30 years of experience dealing with conventional

television. It is this experience which convinces us

of the harm posed by the uncontrolled importation of

a large number of competing telecasts. If the leagues

22/ We have detailed our concerns over the effect of
compulsory licensing on sports in several pleadings
filed with the FCC. We request that our comments in
the FCC's proceeding to eliminate the distant signal
rules, which we will supply, be made a part of the
transcript of these hearing to the Committee.
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could successfully function with the clubs invading

each others' home markets with their telecasts, the

clubs would have long since changed their telecasting

patterns to take advantage of the additional revenues

which this extraterritorial telecasting would provide.

However, as we have understood for years, the

introduction of substantial amounts of competing

telecasts over either conventional television or cable

television poses a serious threat to the very determinant

of a club's success -- to the following of its hometown

fans as that is reflected in the size of its gate and

the value of its broadcast rights.

The weaker teams in particular are susceptible

to the potentially devastating effect of having their

home territories saturated by a glut of sports telecasts

from distant markets. And, as Congress concluded, when

it passed the Sports Broadcast Act of 1961, 15 U.S.C.

§ 1291 et seq., "Should these weaker teams be allowed

to founder, there is danger that the structure of the

league could become impaired and its continued operation

imperiled.23/

23/ H.R. Rep. No. 87-1178, 87th Cong., 1st Sess. 3
T-961); S. Rep. No. 87-1087, 87th Cong., 1st Sess. 2
(1961).
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The sports interests cannot long live with the

effects of cable's uncontrolled importation of distant

signal sports telecasts pursuant to the existing

compulsory licensing scheme. For Baseball, at least,

the only alternative may be to change its established

telecasting practices by reducing the number of games

available over local television stations. This is a

result that we earnestly wish to avoid.

III. Conclusion -- The Congress Must Act
Now Before Cable Becomes Entrenched
inThose Major Urban Markets Upon
Which the Clubs Depend.

In sum, Mr. Chairman, the professional sports

leagues urge the abolition of compulsory licensing for

sports programming. As we have discussed above, there

are a number of reasons which compel this conclusion.

First, the present law is grossly inequitable.

It requires professional sports clubs -- many of which

are only marginally viable -- to subsidize the

increasingly concentrated, profitable and rapidly growing

cable industry, which has become dominated by some of

the nation's largest and most financially viable

conglomerates. Cable certainly can afford to enter

the marketplace to bargain for its programming.
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Second, compulsory licensing has become an

anachronism. Since the Act's adoption in 1976 there

have been profound changes in communications technology

and the virtually total abdication of regulatory

responsibility for cable by the FCC. The basic

conditions of the communications industry, which were

then thought to underlie compulsory licensing, no longer

exist.

Third, cable companies have had no trouble in

successfully negotiating with sports interests when

they have wanted to do so. Our history of dealing with

cable systems as entrepreneurs makes it clear that the

fear that cable TV could not obtain programming in the

marketplace is groundless.

Fourth, the inexorable result of the present

statutory system will be a decrease in live, over-the-

air broadcasts of sports events. Only in this way can

the sports interests ensure the successful operation

of the league.

Mr. Chairman, for all the above reasons the

professional sports leagues strongly urge you to abolish

compulsory licensing. At the least, we urge adoption

of Sections 1 and 2 of your proposed bill, which provide
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some limitation on the overly-broad compulsory licensing

scheme. Above all, Mr. Chairman, we urge you to act

immediately. Cable is how entering those major urban

markets upon which we depend so critically; virtually

every one of these markets is in one stage or another

of the cable franchising process. Don't wait for an

autopsy before you take that action which is so

pressingly needed.
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of diffe 7 e."M

1981
NEW YORK

METS
BASEBALL;.

WOR-TV
EXH - EXHIBITION

Televised Games
TWI-TWI NIGHT OH - DOUBLEHEADER

EXHIBITION SCHEDULE

Mets Los Angeles

Mets Cincinnati
Mets Atlanta

at St. Petersburg

at St. Petersburg
at St. Petersburg

REGULAR SEASON SCHEDULE
Mets Chicago Away
Mets Chicago Away
Mets Chicago Away
Mets St. Louis Home (Open Day)
Mets Montreal Home
Mets Montreal (DH) Home

NYCT
7:30 PM

7:30 PM
1:30 PM

2:30 PM
2:15 PM
2:15 PM
2:00 PM
2:00 PM
1:00 PM

MARCH
Mon. 23

APRIL
Thurs. 2
Sun. 5

Thurs.
Sat.
Sun.
Tues.
Sat.
Sun.

9
11
12
14

18

19
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APRIL NYCT
Wed. 22 Mets Pittsburgh Away 7:30 PM

Sat. 25 Mets Montreal Away 1:30 PM

Sun. 26 Mets Montreal Away 1:30 PM

Wed. 29 Mets Pittsburgh Home 8:00 PM

MAY
Sat. 2 Mets San Diego Home 2:00 PM
Sun. 3 Mets San Diego (DH) Home 1:00 PM

Wed. 6 Mets San Francisco Home 8:00 PM

Fri. 8 Mets Los Angeles Home 8:00 PM

Sat. 9 Mets Los Angeles Home 2:00 PM

Sun. 10 Mets Los Angeles Home 2:00 PM

Wed. 13 Mets San Diego Away 10:00 PM

Sat. 16 Mets Los Angeles Away 10:00 PM

Sun. 17 Mets Los Angeles Away 4:00 PM

Tues. 19 Mets San Francisco Away 10:30 PM
Fri. 22 Mets St. Louis Away 8:30 PM

Sun. 24 Mets St. Louis Away 2:15 PM
Mon. 25 Mets Philadelphia Home 2:00 PM

Wed. 27 Mets Philadelphia Home 8:00 PM

Fri. 29 Mets Chicago Home 8:00 PM

Sat. 30 Mets Chicago Home 2:00 PM

Sun. 31 Mets Chicago Home 2:00 PM

JUNE
Wed. 3 Mets Philadelphia Away 7:30 PM

Fri. 5 Mets Houston Away 8:30 PM

Sat. 6 Mets Houston Away 8:30 PM

Tues. 9 Mets Cincinnati Home 8:00 PM

Thurs. 11 Mets Cincinnati Home 8:00 PM

Fri. 12 Mets Houston Home 8:00 PM

Sat. 13 Mets Houston Home 7:00 PM

Sun. 14 Mets Houston Home 2:00 PM

Thurs. 18 Mets Cincinnati Away 7:30 PM

Sat. 20 Mets Atlanta Away 7:30 PM

Sun. 21 Mets Atlanta Away 2:00 PM

Tues. 23 Mets Montreal Away 7:30 PM
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JUNE
Fri.
Sat.
Tues.

JULY
Wed.
Sat.
Sun.
Tues.
Thurs.
Fri.
Sat.
Sun.
Fri.
Sat.
Sun.
Wed.
Fri.

Sat.
Sun.
Tues.
Wed.
Fri.

NYCT
8:00 PM
7:00 PM
8:00 PM

26

27

30

1
4

5
7
9
10

11
12
17
18
19

22
24
25
26

28

29
31

Mets
Mets
Mets

Mets
Mets
Mets
Mets
Mets
Mets
Mets
Mets
Mets
Mets
Mets
Mets
Mets
Mets
Mets
Mets
Mets
Mets

Mets
Mets
Mets
Mets
Mets
Mets
Mets
Mets
Mets
Mets
Mets

St. Louis
St. Louis
Chicago

Chicago
Pittsburgh
Pittsburgh (DH)
St. Louis
St. Louis
Philadelphia
Philadelphia (OH)
Philadelphia
San Diego
San Francisco
San Francisco
Los Angeles
San Diego
San Diego
San Diego
Los Angeles
Los Angeles
San Francisco

San Francisco
San Francisco
Pittsburgh
Pittsburgh
Chicago
Philadelphia

Philadelphia
Philadelphia
Atlanta
Cincinnati
Cincinnati

Home
Home
Home

Home
Away
Away
Away
Away
Away
Away
Away
Home
Home
Home
Home
Away
Away
Away
Away
Away
Away

Away
Away
Home
Home
Away
Home
Home
Home
Away
Away
Away

8:00
5:00
1:00
8:30
8:30
8:00
5:30
1:30
8:00
7:00
2:00
8:00

10:00
10:00

4:00
10:30
10:30
10:30

PM
PM

PM

PM

PM
PM

PM

PM

PM

PM
PM

PM
PM

PM
PM

PM

PM

PM

PM

PM

PM
PM

PM

PM
PM

PM

PM

PM

PM

AUGUST
Sat. 1
Sun. 2
Fri. 7
Sat. 8
Tues. 11
Fri. 14
Sat. 15
Sun. 16
Tues. 18
Sat. 22
Sun. 23

4:00
4:00
8:00
2:00
2:30
8:00
4:00

2:00
7:30
7:00
2:15
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AUGUST
Tues. 25
Wed. 26
Fri. 28
Sat. 29
Sun. 30

SEPTEMBER
Tues. 1
Wed. 2
Sat. 5
Sun. 6
Wed. 9
Fri. 11
Sun. 13
Tues. 15
Wed. 16
Sat. 19.
Sun. 20
Mon. 21
Sat. 26
Sun. 27
Wed. 30

OCTOBER
Sat. 3

Mets
Mets
Mets
Mets
Mets

Mets
Mets
Mets
Mets
Mets
Mets
Mets
Mets
Mets
Mets
Mets
Mets
Mets
Mets
Mets

Houston
Houston
Cincinnati
Cincinnati
Cincinnati

Houston
Houston
Atlanta
Atlanta
Pittsburgh
St. Louis
St. Louis
Philadelphia
Philadelphia
St. Louis
St. Louis
Pittsburgh
Montreal
Montreal
Chicago

Mets Montreal
Sun. 4 Mets Montreal

EASTERN MICROWAVEINC.
3 NORTHERN CONCOURSE

P. 0. BOX A472
SSYRACUSE. NEW YORK 13221

S -5955

NYCT
8:00 PM
8:00 PM
8:00 PM
7:00 PM
2:00 PM

Home
Home
Home
Home
Home

Away
Away
Home
Home
Away
Away
Away
Home
Home
Home
Home
Home
Away
Away
Home

Home
Home

8:30
8:30
2:00
2:00
7:30
8:30
2:15
8:00
8:00
2:00
2:00
8:00
1:30
1:30
8:00

PM
PM
PM
PM
PM
PM
PM
PM
PM
PM
PM
PM
PM
PM
PM

2:00 PM
2:00 PM
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Explore the
N 9 NEW WORLD of

WOR-TV ON CAELE!
Over 700 hours of LIVE

SPORTS coverage! Catch te
Mets, Nets, Knicks, Cosmos,

Rangers, Islanders and Penn State
in exciting play-dy-play action that's out

of this world!
Discover what your neighbors have already
found about out aDout WOR-TV on castle.

n .77777

. , Yo
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A BULLETIN FROM EASTERN MICROWAVE ON WOR

me,,E M tiltsERW

4

As a cable system owner, you
know that the best way to add
and keep subscribers is to offer
top alternative viewing. This
includes a station your
customers can turn to for all the
popular major sports. WOR-TV
(New York) via Eastern
Microwave is the winning
strategy that will capture
subscribers for your cable
system.

As the nation's largest sports
station. WOR programs more
than 700 hours of live sports each

year. This breaks down to
approximately 200 live local
events per year. No other
station carries as many.

Included on the schedule are
six professional teams: The
Mets, Knicks. Nets, Rangers,
Islanders and Cosmos.

I" addition to these
prolt-.iional team sports. WOR
programming includes Penn

WOR KNOWS WHAT
SUBSCRIBERS WANT

State collegiate football
(delayed) and harness racing
from Yonkers. Twice a week, 52
weeks a year. This year, the
Amazin' Mets are scheduled for
132 televised games, while the
Cosmos, North America's best
soccer team, appear 13 times.

All this adds up to an endless
season of sports for your
viewers and a proven profit-
maker for you. Subscribers
unconditionally surrender to
the cable system that offers
WOR-TV.

Eastern Microwave supples--- EASTERN MICROWAVE, INC.
the heavy artillery.
Call Sam Morse or Charlie Mills 3 Northern Concourse
at (315) 4555955 P 0 Box 4872Syracuse. NY 13221

ft



VIA SATCOM 1 - TRANSPONDER 17, EFFECTIVE APRIL 1979

EASTERN MICROWAVE, THE NORTHEAST'S LEADING
COMMON CARRIER, IS NOW PROVIDING THE SATELLITE
SIGNAL OF WOR-TV, NEW YORK, FOR YOUR CABLE SYSTEM

WOR Leads
the Assault On Boredom
WOR-TV offers full range pro-
gramming that includes movie
classics, popular original shows
and sports. The incomparable
sports line-up includes baseball,
basketball, hockey, soccer and
football, and makes for a strong
schedule and loyal viewers.

WOR On Target
With Real Alternatives
WOR has years of experience
offering alternatives to its audi-
ences in the most competitive
entertainment market in the world
... metro New York. They offer
top rate, station produced pro-
gramming that draws an audience
throughout the broadcast day

NOW AVAILABLE FROM
EASTERN MICROWAVE-
THE VARIETY YOUR
SUBSCRIBERS DEMAND

WOR Takes Command,
Captures Profits
Very significant subscriber in-
creases have been recorded by
cable systems that have added
WOR via Eastern Microwave.
It takes a great independent to be
a success in the biggest. most
competitive market in broad-
casting

0
See Eastern Microwave "---7- EASTERN MICROWAVE. INC.
at booth =191, NCTA Show,
or call Sam Morse or 3 Northern Concourse
Charlie Mills at (315)455-5955. P 0. Box 4872

Syracuse. NY 13221

ACTION CARD 61
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A BULLETIN FROM EASTERN MICROWAVE...

IaRTN RaLL S

C-1

Cable Systems
Rally to Join
Eastern Microwave's
Winning Force

WOR-TV is fast becoming a
force that is making cable
people sit up and take notice.

In the two short months after
WOR "went satellite'" more
than 30 cable systems of all sizes
contracted for service. They

include systems from the
Atlantic seaboard to Hawaii.
Eastern Microwave is now
sending the WOR-TV signal to 18
states, including 3 million
homes on its terrestrial system
in the Northeast United States.

Why have so many cable
systems decided that WOR is
the winning independent?

WOR offers top alternative
programming. This variety has
valuable appeal Viewers
choose from unduplicated day-
time shows, recently-released
movies and first-run series. An

extensive National League
Baseball schedule, as well as
professional basketball, hockey
and soccer from the metro-
politan New York area make
WOR one of the top satellite
sports stations.

And, cable system operators
have confidence in Eastern
Microwave. As a cable veteran
of nearly 20 years, it is a strong
link in the Newhouse Com-
munications chain. Join the
bandwagon and be a winner
with WOR.

Enlist in Eastern Microwave's EASTERN MICROWAVE, INC.
WOR. Call Sam Morse or O N NEWHOUSEBROADCASTINGCORP

Charlie Mills at. 3 Northern Concourse

(315) 455-5955. P0 Box 4872
Syracuse, NY 13221

ACTION CARD 17
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Cablevision, January 12, 1981, Pages 62-63

olc

Because Chicago Cubs' home games
are played during the day, we've added
the White Sox at night, the only
American League schedule on satellite.
This exciting combination features more
than 200 American and National League
games, more than all other super
stations combined.
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You'll add subscribers with America's
favorite pasttime-baseball from WGN,
by calling toll free today:

#1-800-3314806
En_ Oklahoma #1-918-749-8811
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EXHIBIT 3

MAJOR LEAGUE BASEBALL SCHEDULED TELECASTS -- 1981

Team Number of Games
Home Away Exhibition Total

Atlanta Braves 77 70 3 150
Baltimore Orioles 5 50 2 57
Boston Red Sox 31 69 3 103
California Angels 5 25 1 31
Chicago Cubs 81 65 0 146
Chicago White Sox 12 52 0 64
Cincinnati Reds 0 43 2 45
Cleveland Indians 25 45 1 71
Detroit Tigers 14 38 0 52
Houston Astros 0 76 7 83
Kansas City Royals 0 44 1 45
Los Angeles Dodgers 0 45 4 49
Milwaukee Brewers 0 60 1 61
Minnesota Twins 4 46 0 50
Montreal Expos 22 17 0 39
New York Mets 50 47 3 100
New York Yankees 45 61 3 109
Oakland Ahtletics 10 20 0 30
Philadelphia Phillies 14 63 3 80
Pittsburgh Pirates 3 41 1 45
San Diego Padres 0 39 3 42
St. Louis Cardinals 0 38 2 40
San Francisco Giants 0 30 1 31
Seattle Mariners 0 19 1 20
Texas Rangers 0 26 1 20
Toronto Blue Jays 13 9 0 22

411 1,138 43 1,592
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Next, the Chair would like to call on Mr. Vincent Wasilewski
representing the National Association of Broadcasters. Mr. Wasi-
lewski is president of the NAB and has also been a witness before
this committee. We are pleased to greet him.

Mr. WASILEWSKI. Thank you. I will cut down my statement also
Mr. Chairman, and try not to be too redundant. We thank you for
the opportunity to present our views. We are most appreciative
that you are conducting these hearings as part of the process of
reviewing and revising the nature of cable television's copyright
liability under the 1976 Copyright Act. We enthusiastically endorse
and support your effort. Your willingness to revisit and reopen a
complex, controversial subject which you thought resolved once
and for all only 5 years ago, is especially praiseworthy.

From our perspective, Mr. Chairman, the marketplace should be
permitted to function freely unless there are compelling public
interest reasons dictating governmental intervention.

Thus, we urge that cable carriage of distant signals no longer
receive the special treatment accorded it by the present compulsory
license. Cable carriage of the signals of local broadcast stations,
which is required by FCC regulation, for valid reasons, should be
subject to a gratis compulsory license. Apart from the communica-
tions policy rationale for requiring local signal carriage and justify-
ing special copyright treatment, carriage of local signals poses none
of the problems of harm or unfairness which demand normal liabil-
ity for carriage of distant signals. In 1976, you recognized this by
requiring no specific additional payment for carriage of local sig-
nals. This should carry through into the revision of the law you are
now undertaking. We would suggest, however, that you also re-
quire carriage of all local signals. It would disrupt the present
marketplace tremendously to open the door to noncarriage of local
signals. Broadcasters produce the purchase programing on the
basis of complete access to the audience within their service areas.
Cable operators should not be permitted to foreclose competition
from their local broadcast competitors. They should not be permit-
ted to deny broadcasters access to the audience they rightfully
anticipated serving in securing rights to show programing. In
short, leaving cable operators total discretion to carry or not to
carry local signals would unsettle the existing marketplace for
copyrighted program product.

Without a doubt, the compulsory license does give cable systems
an unfair competitive advantage not only over their broadcast
station competitors, but also over any other video programing serv-
ice such as MDS, the multipoint microwave service which now
provides entertainment programing to hotels, apartments, condo-
minimums, and private homes in certain areas. The compulsory
license permits cable systems literally to escape the marketplace in
the acquisition and exhibition of programing carried on distant
broadcast signals. All they need do is pay miniscule royalty fees to
the Copyright Office on a semiannual basis. Those fees range from
a minimum of $15 to several percent of the systems' basic service
revenus. In contrast, a broadcaster must enter the marketplace and
compete with other stations for programing. Prices and terms are
set in marketplace negotiations. Each program package or series is
the subject of separate competition and negotiations. As a result,
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the average broadcast station devotes over 26 percent of its rev-
enues to production and procurement of programing to provide one
channel of service, while its cable competitor provides multiple
channels of comparable programing for or 2 percent of its subscrib-
er revenue from that service.

On an industrywide basis, this disparity translates into a glaring
inequity. In 1979, the latest year for which records are available,
broadcast stations and networks paid over $4 billion for the pro-
graming they broadcast, while cable systems paid less than $16
million for the compulsory license to retransmit the same program-
ing to their subscribers. We have attached as an appendix to my
statement a more detailed program cost comparison which con-
firms that any way one looks at it, cable systems pay only 1 or 2
percent of the marketplace cost borne by broadcasters to show the
same programing to a potential audience of comparable size. The
disparity in program costs for the same programing, beyond its
inherent unfairness, causes harm to broadcast stations. Bargain
basement compulsory license fees have enabled cable sytems to
carry multiple channels of broadcast programing. This subsidized
competition has fragmented local stations' audiences. Because
broadcast station revenue bears a close relationship to the station's
audience, stations suffer economic harm. Consequently, the quality
of program service they can provide deteriorates, and the majorty
of the public which finds cable unavailable or unaffordable suffer
that loss of service. Notably, the FCC in its so-called economic
inquiry never denied the adverse effect of cable importation of
distant signals on local stations' audiences. In fact, the FCC's stud-
ies, like those of NAB, confirmed that increased carriage of distant
signals would produce increasing audience losses, which would be
compounded by concurrent growth of cable television. In short, the
present compulsory license subsidizes activities which result in
economic harm to broadcasters. More to the point, it grants a
further advantage to the cable system in that the harm from this
subsidized activity is visited on a direct competitor, the local broad-
caster.

The dramatic effect which cable televisions's carriage of distant
signals can have on local station audiences is illustrated by audi-
ence data from Bakersfield, Calif., a heavily cabled market with
substantial distant signal carriage. Those data are submitted in an
appendix to this statement.

Despite its advantageous position outside the marketplace, cable
relies on its compulsory license to flout and disrupt the program
marketplace-again, in a manner especially harmful to broadcast
stations. Syndicated programing is programing which is sold by a
program producer or authorized distributor ("syndicator") directly
to a local broadcast station for its use in its market. Network
affiliated stations, as well as independent stations, purchase syndi-
cated programing to complement their local and network pro-
grams. Although broadcast stations invariably bargain with pro-
ducers for exclusive rights to show programs in their markets, and
the producers agree not to permit other competing media to show
the program, cable systems need not respect the contractual exclu-
sivity provisions bargained for and paid for by local broadcast
stations in their acquisition of syndicated programing. Thus, for
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example, a Madison, Wis., station may purchase the syndicated
version of "The Mary Tyler Moore Show" with exclusivity against
exhibition of the show by both other broadcast stations and cable
systems within its local market area-35-mile zone. Under the
compulsory license a cable system still may carry "The Mary Tyler
Moore Show" on a distant signal from Chicago or New York, for
example, without the slightest regard for the exclusivity rights
agreed to by the broadcaster and the program supplier. In fact, the
cable system could import numerous signals in which "The Mary
Tyler Moore Show" appears. The Madison station, having paid a
substantial price for an exclusive right to exhibit "The Mary Tyler
Moore Show" in its market then may find that the cable system is
also showing it 10 or 15 times a week via carriage of distant
stations which broadcast "The Mary Tyler Moore Show." To the
local broadcaster who has paid a small fortune for "The Mary
Tyler Moore Show," this represents real and present inhibition on
his ability to compete and to provide the most attractive service to
all the viewers in his community. The broadcaster simply may find
especially attractive syndicated programing unaffordable if exclu-
sive rights cannot be enforced. To the viewer, this may mean a
program of lesser expense and lesser quality than an especially
attractive series like "The Mary Tyler Moore Show" which enjoyed
a long and successful network run. To the station it is uncertainty
and confusion., Syndicated program purchases made, perhaps, well
in advance of exhibition dates ultimately may prove to be unwise
when local cable systems change distant signals or the distant
stations themselves change their program schedules. In short, sta-
tions may be expected to compete with competitive stations or
exhibitors who are on the same footing in the marketplace. It is
something else, and indeed, nearly impossible, to anticipate the
unknown, namely, what many local cable systems and more nu-
merous distant broadcast stations will do in the selection and
scheduling of syndicated programing.

The effect on the local station's audience is again illustrated by
the Bakersfield example. The substantial potential for injury in
dollar terms is discussed more thoroughly in the statement of
David Polinger, vice president of WPIX in New York, also append-
ed to this statement.

Congress and this subcommittee never intended that the deep
and widespread economic harm and disruption would result from
the establishment of a compulsory license to cover cable carriage of
broadcast signals. As this subcommittee stated in its 1976 report on
section 111, the compulsory license was designed to operate in
concert with FCC rules which among other things limited the
number of distant signals which could be carried and required
cable systems in some circumstances to recognize local stations'
contractual exclusive rights to show syndicated programs.

Now as the chairman pointed out, last July, the Commission
repealed those rules. In the process, the Commission just closed its
eyes to the concerns you expressed about the effect of its actions on
the compulsory license scheme. Although they remain in effect
pending judicial review of the Commissions's order, their demise
would create a gigantic loophole and transform the compulsory
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license into an instrument of substantial harm which Congress
never envisioned or intended.

Cable now is a multibillion dollar industry, capable of standing
on its own two feet and coping with the reality of marketplace
competition which its competitors face daily. Cable, like its compet-
itors, should succeed or fail on the basis of its ability to provide
attractive services to consumers. If reuse of another industry's
programing must remain part of that mix, then cable certainly can
afford to pay marketplace prices.

I am quite confident that cable industry representatives, none-
theless, will bemoan the difficulties they believe they will encoun-
ter if each cable system must secure a license to retransmit each
distant signal program. They will tell you that programing will not
be licensed to cable and that even if the parties were willing, the
so-called transaction costs or the costs of establishing licensing
arrangements with numerous producers would be prohibitive.

Mr. Chairman, it is difficult to imagine any program supplier
walking away from a sales opportunity. No rational entrepreneur
will turn down a sale. They will seize opportunties to enhance sales
and increase revenues. I fail to see any incentive rationale or
otherwise to deny cable systems access to programing.

The supposed specter of cable systems thwarted from use of
distant signals by the inability to deal with numerous program
suppliers is no more than self-serving, unsupported, speculation by
the cable industry. An industry which has embraced the market-
place to argue against regulation has no business withdrawing its
confidence in the marketplace for purposes of retaining an advan-
tageous regulatory scheme. When sellers have products that buyers
want to buy, the pressure of supply and demand usually provides a
mechanism for the sale. There is no reason to expect that will not
happen if the compulsory license mechanism is abandoned.

On the other hand, continuation of the present compulsory li-
cense will prove increasingly unworkable. For example, the once
simple determination of what constitutes basic subscriber revenues
will become much more difficult, if not impossible to make. This
will result from the growing inclination of cable systems to resort
to tiering of services. Each of several tiers on a cable system may
consist of a combination of distant and local signals and various
pay and nonpay channels. Some subscribers will take some tiers of
service, some others. Sorting out what proportion of the fee consti-
tutes the charge for basic retransmission of broadcast signals will
be an accountant's nightmare.

The present method of distributing royalties also creates prob-
lems for copyright owners. Putting aside the amounts awarded to
the various claimants, let me just discuss for a moment the process
by which the Tribunal reached its decision. It is extraordinarily
burdensome: Day after day of hearings, page after page of testimo-
ny, and hour after hour of lawyers' time. No one can predict, and,
indeed, we probably will never know the total amount of money
expended by the parties in litigating the 1978 distribution proceed-
ing. A safe guess, however, would place the answer into the mil-
lions of dollars. For parties which have been allocated less than a
whopping share of the royalties-and broadcasters are not alone in
that respect-the cost of the Tribunal's process ultimately may be
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so great that the amount of royalties actually paid to claimants
will be too small to justify participation in the process at all.

Why must the copyright owners who are entitled to royalties
endure this ritual year after year after year? Certainly, the mar-
ketplace could handle this task much more efficiently than the
Tribunal or any other governmental body. I might add the recently
resigned Chairman of Copyright Royalty Tribunal has expressed
the same view.

Last, Mr. Chairman, I would like to address portions of the
legislation just recently introduced. Generally, we are pleased that
the legislation proposed by yourself and Mr. Frank reflects your
desire to remedy the difficulties we have discussed. We will study
each bill closely and look forward to working with you in resolving
the cable copyright problem through passage of legislation.

At this point, however, I would like to discuss two specific ele-
ments of your bill, Mr. Chairman. First, it would exempt all cable
systems with fewer than 5,000 subscribers from any copyright lia-
bility. We oppose elimination of copyright liability for any cable
system. The 1976 act established liability, even if minimal, for all
cable systems. We see no reason to abandon that approach. The
harm to broadcasters and the disruption of the marketplace is no
less in the case of 10 1,000-subscriber cable systems than it is in the
case of 1 10,000-subscriber system. If any rational basis exists for
treating small systems differently, then at least maintain their
present de minimis liability under a compulsory license.

We also question the use of a 5,000-subscriber cutoff. Up to 80
percent of the Nation's cable systems serving roughly a quarter of
the Nation's cable subscribers could be exempt from copyright
liability under such a high-exemption level. Among the 1,041 cable
systems which paid royalties based on the regular distant signal
equivalent formula in the first half of 1979, some 276 or 27.2
percent would have been exempt at a 5,000-subscriber level.

Add to which, many of these potential exempt systems are owned
by multiple system operators. According to FCC records for 1979,
the over 8,000 different communities served by cable reflected only
2,809 so-called "financial entities" or common owners. If an exemp-
tion of any sort is to be maintained, it should require meeting not
only a per system subscriber count test, but also an aggregate per
owner test. We urge you to review carefully current cable owner-
ship patterns before establishing either per system or per owner
exemption levels.

Second, we oppose a grant of broad subpena power to the Tribu-
nal. Such subpena power would enable the Tribunal to conduct
fishing expeditions and to expose highly confidential business infor-
mation. This would serve to discourage otherwise proper partici-
pants from appearing before the Tribunal to assert their rights and
make their cases. A broadcast claimant entitled, for example, to
only several hundred dollars hardly can be expected to risk such
substantial exposure to a Tribunal subpena for such an insubstan-
tial stake.

Furthermore, the need for Tribunal subpena power is lacking.
Already, the Tribunal conducts adversary proceedings. In the first
royalty distribution proceeding, for example, every witness was
subjected to cross-examination by counsel for numerous other par-



191

ties. Parties also were permitted to present evidence in a rebuttal
phase. This process provides ample means for determining the
probative value of evidence submitted.

Subpenas and the attendant legal proceedings involved in resist-
ing them or securing their enforcement would add more clutter
and confusion to an already burdensome and inefficient process.

In sum, Mr. Chairman, the marketplace is a far better determi-
nant of program price than a fee schedule imposed rigidly by the
Government and requiring an additional layer of regulation to
adjust and apportion -those fees in a manner easily leading to
arbitrary results.

Cable interests also will insist that the present fees are fair and
reasonable. If that is the case, the marketplace will bear them out,
and their financial burden from normal copyright liability will not
exceed royalties paid under the present scheme. When the cable
industry sought deregulation at the FCC, it hawked a marketplace
theory. Now, let it own up to its embrace of the marketplace and
support efforts to get the Government out from between the cable
industry and the suppliers of distant signal programing.

Thank you very much, Mr. Chairman.
[The complete statement of Mr. Wasilewski follows:]
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Statement of Vincent T. Wasilewski
President

National Association of Broadcasters
before the

Subcommittee on Courts, Civil Liberties,
and the Administration of Justice
of the Committee on the Judiciary

United States House of Representatives

.... May 14, 1981

Mr. Chairman. My name is Vincent T. Wasilewski. I am

President of the National Association of Broadcasters in Wash-

ington, D.C. NAB numbers among its members 662 of the nation's

broadcast television stations and the nationwide commercial

broadcast networks.

We thank you for the opportunity to present our

views. We are most appreciative that you are conducting these

hearings as part of the process of reviewing and revising the

nature of cable television's copyright liability under the 1976

Copyright Act. We enthusiastically endorse and support your

effort. Your willingness to revisit and reopen a complex, con-

troversial subject which you thought resolved once and for all

only five years ago, is especially praiseworthy.

No crystal ball could have predicted the rapid and com-

pelling changes in the communications arena since 1976. We ap-

plaud your desire to revise the law in light of these changes.

We hope that specific differences between our approaches, which

we might suggest today, in no way obscure that we seek movement

in the same direction, in response to the same problems, and
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toward the same goal as you do -- namely, greater reliance on

marketplace forces and less reliance on government intervention

and regulation.

Broadcasters, of course, recognize that they will be --

as they have been -- competing with new technologies. In

essence, these new technologies are nothing new. They are simply

other means of delivering video programming to the consumer.

When- consumers turn on their television sets, do they really care

whether the program is transmitted by a broadcast station over-

the-air, through a cable, from a satellite, via microwave, or

through the mails in the form of a cassette or disc?

Broadcasters are willing and able to compete with those who use

other transmission systems to provide programming, but ask only

that competition be fair, that one competitor not be required to

give another competitor a leg-up or compete with its own hands

tied. Broadcasters, least of all among video technologies,

should be required to operate with a copyright handicap or to

subsidize, as they have for years, the growth and development of

a competitive medium.

The commercial television broadcast system of this

nation, engendered by Congress in the Communications Act of 1934,

provides a level of video program service unparallelled anywhere

else in the world.

The program services provided to the public by com-

mercial television stations and networks in marked contrast to

the services of cable television or the so-called "new tech-
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nologies are free and ubiquitous. They are available to all

viewers, and they are available without charge.

Nearly everyone can receive numerous broadcast

stations.

- There are over 78 million television households in

the United States

- Ninety-eight percent of all households own at least

one television seti 85% own color television sets;

more than 50% own two or more sets.

- Ninety-seven percent of television households can

receive 4 or more stations 71% can receive 7 or more

stations, and 43% can receive ten or more stations --

creating an extremely competitive environment within

the television industry.

Today, it seems, program diversity is the holy grail of

policy makers and new technologies constantly are portrayed more

as ends in themselves rather than as a means of providing the

public with something really new and distinctive.

"Diversity" and "new technologies" are nothing new to

broadcasters. Mr. Chairman, you and several of your colleagues

were able to attend our annual convention last month. You saw an

exhibition of broadcast technology which stands as a monument to

broadcasters' unceasing quest to improve and develop communi-

cations technology. Broadcasters have remained at the forefront

of technological development not for the sake of doing the same

thing a different way, but because technological development
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enables them to provide more and better service to the public.

Use of the latest newsgathering and satellite transmission

techniques, for example, enabled this nation to share cohesively

in the anxiety and joy of the release and return of the 52 Ameri-

can hostages from their captivity in Iran. Millions of Americans

watched them land in Algiers, recuperate in Wiesbaden, and motor-

cade through Washington. Local stations' coverage also enabled

entire communities to join in the homecoming of individual hos-

tages. Broadcast television news, not surprisingly, consistently

is rated the most trusted and relied upon news source in this

country.

Diversity in broadcast programming just begins with the

news. A wide variety of programming ranging from popular enter-

tainment and sports programs to programming designed to serve the

special needs and tastes of children and minorities is provided

to the public by national and regional networks and local sta-

tions each and every day. Vigorous competition among stations

and networks has assured that the public receives this great

diversity of television programming.

That is why we are here today, Mr. Chairman. We are

seeking the opportunity to compete with what many consider our

most significant competition on a fair and equitable basis. We

are seeking to establish a true marketplace and true competition,

to dismantle a burdensome and wholly unnecessary regulatory

framework, and to let the marketplace -- not government -- make

determinations appropriately left to buyers and sellers of

program product.
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From our perspective, Mr. Chairman, the marketplace

should be permitted to function freely unless there are compel-

ling public interest reasons dictating governmental intervention.

Thus, we urge that cable carriage of distant signals no longer

receive the special treatment accorded it by the present compul-

sory license. Cable carriage of the signals of local broadcast

stations, which is required by FCC regulation, for valid reasons,

should be subject to a gratis compulsory license. Apart from the

communications policy rationale for requiring local signal

carriage and justifying special copyright treatment, carriage of

local signals poses none of the problems of harm or unfairness

which demand normal liability for carriage of distant signals.

In 1976, you recognized this by requiring no specific additional

payment for carriage of local signals. This should carry through

into the revision of the law you are now undertaking. We would

suggest, however, that you also require carriage of all local

signals. It would disrupt the present marketplace tremendously

to open the door to non-carriage of local signals. Broadcasters

produce and purchase programming on the basis of complete access

to the audience within their service areas. Cable operators

should not be permitted to foreclose competition from their local

broadcast competitors. They should not be permitted to deny

broadcasters access to the audience they rightfully anticipated

serving in securing rights to show programming. In short,

leaving cable operators total discretion to carry or not to carry

local signals would unsettle the existing marketplace for copy-

righted program product.
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Furthermore, if public policy considerations are relied

upon to establish the continuing need for a compulsory license,

we see no reason why other presently recognized public interest

requirements could not be reflected in the legislation. A com-

pulsory license is, after all, a form of subsidy to the cable

operator and a public interest quid pro quo as a condition of

receiving that subsidy hardly seems out-of-place.

Cable's use of distant signals pursuant to the present

compulsory license presents serious problems as a matter of

copyright law and policy. While we urge fairness, marketplace

values and a deregulatory approach, we would not have the super-

ficial-appeal of these concepts stand alone as a rationale for

revision. They are substantive concerns of injury already suf-

fered by broadcasters and program suppliers, quantitative and

qualitative losses of service to the public, and the demonstrable

fact that cable systems simply have no need for a continuation of

the compulsory license distant signal subsidy.

Without a doubt, the compulsory license does give cable

systems an unfair competitive advantage not only over their

broadcast station competitors, but also over any other video pro-

gramming service such as MDS, the multi-point microwave service

which now provides entertainment programming- to hotels, apart-

ments, condominiums, and private homes in certain areas. The

compulsory license permits cable systems literally to escape the

marketplace in the acquisition and exhibition of programming

carried on distant broadcast signals. All they need do is pay
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miniscule royalty fees to the Copyright Office on a semi-annual

basis. Those fees range from a minimum o $15 to several percent

of the systems' basic service revenues. In contrast, a broad-

caster must enter the marketplace and compete with other stations

for programming. Prices and terms are set in marketplace negoti-

ations. Each program package or series is the subject of a sepa-

rate competition and negotiation. As a result, the average

broadcast station devotes over 26% of its revenues to production

and procurement of programming to provide one channel of service,

while its cable competitor provides multiple channels of compar-

able programming for a percent or two of its subscriber revenue

from that service.

On an industry wide basis, this disparity translates

into a glaring inequity. In 1979, the latest year for which

records are available, broadcast stations and networks paid over

four billion dollars for the programming they broadcast, while

cable systems paid less than 16 million dollars for the compul-

sory license to retransmit the same programming to their subscri-

bers. We have attached as an Appendix to my statement a more

detailed program cost comparison which confirms that any way one

looks at it, cable systems pay only one or two percent of the

marketplace cost borne by broadcasters to show the same pro-

gramming to a potential audience of comparable size. The dis-

parity in program costs for the same programming, beyond its

inherent unfairness, causes harm to broadcast stations. Bargain

basement compuslory license fees have enabled cable systems to

carry multiple channels of broadcast programming. This subsi-
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dized competition has fragmented local stations' audiences.

Because broadcast station revenue bears a close relationship to

the station's audience, stations suffer economic harm.

Consequently, the quality of program service they can provide

deteriorates, and the majority of the public which finds cable

unavailable or unaffordable suffers that loss of service.

Notably, the FCC in its so-called Economic Inquiry never denied

the adverse effect of cable importation of distant signals on

local stations' audiences. In fact, the FCC's studies, like

those of NAB, confirmed that increased carriage of distant

signals would produce increasing audience losses, which would be

compounded by concurrent growth of cable television. In short,

the present compulsory license subsidizes activities which result

in economic harm to broadcasters. More to the point, it grants a

further advantage to the cable system in that the harm from its

subsidized activities is visited on a direct competitor, the

local broadcaster.

The dramatic effect which cable television's carriage

of distant signals can have on local station audiences is illus-

trated by audience data from Bakersfield, California, a heavily

cabled market with substantial distant signal carriage. Those

data are submitted in an Appendix to this statement.

Despite its advantageous position outside the market-

place, cable relies on its compulsory license to flout and dis-

rupt the program marketplace -- again, in a manner especially

harmful to broadcast stations. Syndicated programming is
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programming which is sold by a program producer or authorized

distributor ("syndicator") directly to a local broadcast station

for its use in its market. Network affiliated stations, as well

as independent stations, purchase syndicated programming to

complement their local and network programs. Although broadcast

stations invariably bargain with producers for exclusive rights

to show programs in their markets, and the producers agree not to

permit other competing media to show the program, cable systems

need not respect the contractual exclusivity provisions bargained

for and paid for by local broadcast stations in their acquisition

of syndicated programming. Thus, for example, a Madison,

Wisconsin, station may purchase the syndicated version of "The

Mary Tyler Moore Show" with exclusivity against exhibition of the

show by both other broadcast stations and cable systems within

its local market area (35 mile zone). Under the compulsory

license, a cable system still may carry "The Mary Tyler Moore

Show" on a distant signal from Chicago or New York, for example,

without the slightest regard for the exclusivity rights agreed to

by the broadcaster and the program supplier. In fact, the cable

system could import numerous signals in which "The Mary Tyler

Moore Show" appears. The Madison station, having paid a

substantial price for an exclusive right to exhibit "The Mary

Tyler Moore Show" in its market, then may find that the cable

system is also showing it ten or fifteen times a week via

carriage of distant stations which broadcast "The Mary Tyler

Moore Show". To the local broadcaster who has paid a small for-

tune for "The Mary Tyler Moore Show ," this represents a real and
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present inhibition on his ability to compete and to provide the

most attractive service to all the viewers in his community. The

broadcaster simply may find especially attractive syndicated pro-

gramming unaffordable if exclusive rights cannot be enforced. To

the viewer, this may mean a program of lesser expense and lesser

quality than an especially attractive series like "The Mary Tyler

Moore Show" which enjoyed a long and successful network run. To

the station it is uncertainty and confusion. Syndicated program

purchases made, perhaps, well in advance of exhibition dates

ultimately may prove to be unwise when local cable systsms change

distant signals or the distant stations themselves change their

program schedules. In short, stations may be expected to compete

with competitive stations or exhibitors who are on the same

footing in the marketplace. It is something else, and indeed,

nearly impossible, to anticipate the unknown, namely, what many

local cable systems and more numerous distant broadcast stations

will do in the selection and scheduling of syndicated

programming.

The effect on the local stations audience is again

illustrated by the Bakersfield example. The substantial poten-

tial for injury in dollar terms is discussed more thoroughly in

the' statement of David Polinger, Vice President of WPIX in New

York, also appended to this statement.

Congress and this Subcommittee never intended that deep

and widespread economic harm and disruption result from the

establishment of a compulsory license to cover cable carriage of
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broadcast signals. As this Subcommittee stated in its 1976

report on Section 111, the compulsory license was designed to

operate in concert with FCC rules which among other things

limited the number of distant signals which could be carried and

required cable systems in some circumstances to recognize local

stations' contractual exclusive rights to show syndicated

programs.

Last July, the Commission repealed those rules. in the

process, the Commission just closed its eyes to the concerns you

expressed about the effect of its actions on the compulsory li-

cense scheme. Although they remain in effect pending judicial

review of the Commission's order, their demise would create a

gigantic loophole and transform the compulsory license into an

instrument of substantial harm which Congress never envisioned or

intended.

Indeed, among the numerous changes in the legislative

milieu since 1976, the Commission's action is the most signifi-

cant. Congress never envisioned the FCC's gutting its regulatory

scheme by eliminating its rules limiting distant signal carriage

and providing varying degrees of syndicated program exclusivity

protection. Yet, this is precisely what the Commission has

done. In the same stroke, it has converted cable's compulsory

license into a boundless supply of broadcast programming at

bargain basement prices.

Beyond severely compounding the harm to broadcasters

and program producers, this expansion of the compulsory license
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confounds the whole purpose of copyright. It hardly encourages

creativity and diversity to award substantial price concessions

to cable operators who choose to reuse another medium's programs

rather than invest in creation of truly new programming. This

point was not lost on the FCC in 1972. Apart from its concern

about permitting distant signal carriage to undermine local

broadcast service to the public, the Commission recognized that

limiting cable's use of distant signals would encourage cable

systems to turn elsewhere, to create their own programming and

provide its subscribers with something newer and more diverse

than an echo of what broadcasters already provided.

The present compulsory license is little more than

massive subsidization of cable's use of distant signals in a

manner which can serve only to stifle the creativity which the

copyright law is designed to promote and nurture.

Perhaps, at a time when the cable industry had nowhere

else to turn and faced serious difficulties in raising capital in

a recessionary environment, a compulsory license permitting sub-

sidized use of broadcast signal programming appeared appropriate.

Today, however, cable needs no Robin Hood copyright

law, subsidizing its basic service at the expense -of broadcasters

and program producers which provide distant signal programming.

Cable now is a multibillion dollar industry, capable of

standing on its own two feet and coping with the reality of mar-

ketplace competition which its competitors face daily. Cable,

87-393 0 - 82 - pt.1 - 14
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like its competitors, should succeed or fail on the basis of its

ability to provide attractive services to consumers. If reuse of

another industry's programming must remain part of that mix, then

cable certainly can afford to pay marketplace prices.

The cable industry is a dynamic, growing industry. FCC

Cable Television Financial Data for 1979 reveals substantial

growth since 1976 when the present compulsory license was en-

acted. Specifically, it shows:

A 19% increase in the number of communities served;

A 35% increase in the number of subscribers (These
two figures reveal that cable has expanded in
communities already served in 1976);

A 14% increase in the average subscriber rate;

A 82% increase in operating revenues; and

A 246% increase in net income.

The data table from the FCC report is appended to this

statement. Cable penetration now stands at 25.3%. Cable is

expected to serve 50% of the nation before the end of this dec-

ade, perhaps as early as 1985. In every respect, current growth

trends in cable lend credence to that prediction.
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Cable's treatment in the stock market also indicates

the enormity of its success. The following stock values are

illustrative:

October 27, 1976 May 6, 1981 %Change

Teleprompter 6 5/8 33 3/4 +409

Tele-Communi- 3 1/8 28 1/2 +812

cations

Viacom 9 59 +556

UA Columbia 14 1/2 79 1/4 +447

An extensive review of the cable industry's strength

was supplied the FCC by NAB in comments opposing the lifting of

the FCC's distant signal and syndicated exclusivity rules. Rele-

vant portions are appended to this statement.

A more detailed compilation of relevant cable growth

data is attached to this statement. The picture that emerges

sharply is that of a strong, vibrant cable industry reaching new

heights of development every day. Certainly, it is not the type

of industry which one normally thinks of when special subsidies

and insulation from marketplace risks are considered.

More significantly, an important element of cable's

success has been its ability to develop its own sources of pro-

gramming and to do so in the marketplace subject to normal copy-

right liability. In this respectthe cable industry of 1981 only

minimally resembles the cable industry of 1976. Then, cable

still was a-completely parasitic service. It provided its sub-
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scribers with a solid diet of retransmitted broadcast signals

only rarely enriched by local origination or the programming of a

fledgeling pay cable industry.

The era of satellite program distribution, facilitated

by FCC deregulation of satellite reception dishes, has succeeded

in turning that scenario on its head. Now, an expansive and in-

creasing variety of satellite fed programming is available to

virtually every cable system in the country. It includes seven

pay television movie channels, two ad supported sports channels,

two childrens' programming channels, four news and public affairs

channels, four religious program channels, and five specialized

advertiser supported entertainment channels. Eight additional

program services are standing in the wings. In short, the cable

industry stands on the verge of supporting thirty-five non-broad-

cast program channels, all of which have developed subject to

normal copyright liability.

Thus, the context of this renewed debate over copyright

treatment of cable's use of broadcast signals is much different

today than it was only five years ago. Cable has demonstrated

through its own actions that it can afford to pay marketplace

prices for numerous channels of attractive programming. Sec-

ondly, cable systems now have numerous alternative program

sources. In 1976, cable still had to rely almost exclusively on

broadcast signals to provide an appealing service. Today, that

obviously no longer is true, with an increasing array of non-

broadcast programming available via satellite.



207

Further evidence of cable financial strength comes from

the intense competition for major urban franchises. Any of these

systems probably will cost more to build than the entire cable

industry will pay in copyright royalties. For example, the cost

of wiring Washington, D.C., has been estimated at $60 million,

three times what the cable industry paid in royalties in 1980.

The deep pockets of the cable industry also are reflected sharply

by the often lavish service proposals of the companies competing

for franchises.

No one can say that the cable industry cannot afford to

enter the marketplace and compete effectively for program pro-

duct. Certainly, a subsidy in any form is unnecessary.

I am quite confident that cable industry represen-

tatives, nonetheless, will bemoan the difficulties they believe

they will encounter if each cable system must secure a license to

retransmit each distant signal program. They will tell you that

programming will not be licensed to cable and that even if the

parties were willing, the so-called transaction costs or the

costs of establishing licensing arrangements with numerous pro-

ducers would be prohibitive.

Mr. Chairman, it is difficult to imagine any program

supplier walking away from a sales opportunity. No rational

entreprenuer will turn down a sale. They will seize opportuni-

ties to enhance sales and increase revenues. I fail to see any

incentive rational or otherwise to deny cable systems access to

programming. The only possible limitation is one which arises
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from marketplace forces, namely, exclusive rights to show pro-

grams for limited periods of time in limited geographical

areas. Such exclusive arrangements are the product of bargaining

between buyer and seller. Traditionally, exclusive licenses have

been considered beneficial to both buyers and sellers of tele-

vision programming. Contractual exclusivity provisions, however,

do not stand as a wholesale bar on the ability of program sup-

pliers to sell programming to cable systems. First, not every

program is sold in every market. Second, many cable systems lie

outside all television markets. Third, any decrease in availa-

bility is likely to be marginal-because FCC rules have given some

effect to existing exclusive program contracts. Fourth, the

marketplace will determine the nature and extent of exclusivity

granted to broadcasters or other program users in the future.

The quest for exclusivity is not reserved to broadcasters. Cable

program services, as illustrated by the recent Premiere proposals

and litigation, value and pursue exclusive program rights, too.

Cable would have a full, equitable opportunity to compete for and

secure exclusive use of programs.

The supposed spectre of cable systems thwarted from use

of distant signals by the inability to deal with numerous program

suppliers is no more than self-serving, unsupported, speculation

by the cable industry. An industry which has embraced the

marketplace to argue against regulation has no business with-

drawing its confidence in the marketplace for purposes of

retaining an advantageous regulatory scheme. When sellers have

products that buyers want to buy, the pressure of supply and
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demand usually provides a mechanism for the sale. There is no

reason to expect that will not happen if the compulsory license

mechanism is abandoned.

Again, the 1976 environment and the present Anvironment

are worlds apart. Cable has proven its ability to secure rights

to carry attractive programs. In essence, middlemen or networks

-- usually using satellites to distribute programs nationally --

have shouldered the burden of securing exhibition rights. The

same sort of approach appears feasible for distant signal program

usage. Indeed, certain distant signals already are distributed

via satellite. Additionally, computer technology is easily

capable of implementing a clearinghouse or similar mechanism of

dispensing distant signal program rights.

On the other hand, continuation of the present compul-

sory license will prove increasingly unworkable. For example,

the once simple determination of what constitutes basic sub-

scriber revenues will become much more difficult, if not impos-

sible to make. This will result from the growing inclination of

cable systems to resort to tiering of services. Each of several

tiers on a cable system may consist of a combination of distant

and local signals and various pay and non-pay channels. Some

subscribers will take some tiers of service, some others. Sort-

ing out what proportion of the fee constitutes the charge for

basic retransmission of broadcast signals will be an accountant's

nightmare.
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Similarly, the latest rate increase to assure that

cable royalties keep pace with inflation will produce arbitrary

results. The 21% increase adopted by the Tribunal will apply

equally to cable operators whose rates have kept pace with or

exceeded inflation as to those whose rates have not. Ironically,

it arbitrarily penalizes those whose rates have increased while

providing a windfall to cable systems which have maintained low

rates vis-a-vis inflation. Tiering, again, will produce an in-

herent cross-subsidization between broadcast retransmission and

other non-broadcast services. Congress recognized this possi-

bility, that basic service rates might be kept artificially low

through raising of pay and other non broadcast service fees. A

straight 21% increase still permits cable operators to escape the

effect of the rate increase by doing just that.

The present method of distributing royalties also

creates problems for copyright owners. Putting aside the amounts

awarded to the various claimants, let me just discuss for a

moment the process by which the Tribunal reached its decision.

It is extraordinarily burdensome: day after day of hearings,

page after page of testimony, and hour after hour of lawyers'

time. No one can predict, and, indeed, we probably will never

know the total amount of money expended by the parties in

litigating the 1978 distribution proceeding. A safe guess,

however, would place the answer into the millions of dollars.

For parties which have been allocated less than a whopping share

of the royalties -- and broadcasters are not alone in that

respect -- the cost of the Tribunal's process ultimately may be
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so great that the amount of royalties actually paid to claimants

will be too small to justify participation in the process at all.

Why must copyright owners who are entitled to royalties

endure this ritual year after year after year? Certainly, the

marketplace could handle this task much more efficiently than the

Tribunal or any other governmental body. I might add the recently

resigned Chairman of Copyright Royalty Tribunal has ex-

pressed the same view.

Lastly, Mr. Chairman, I would like to address portions

of the legislation just recently introduced. Generally, we are

pleased that the legislation proposed by yourself and Mr. Frank

reflects your desire to remedy the difficulties we have dis-

cussed. We will study each bill closely and look forward to

working with you in resolving the cable copyright problem through

passage of legislation.

At this point, however, I would like to discuss two

specific elements of your bill, Mr. Chairman. First, it would

exempt all cable systems with fewer than 5,000 subscribers from

any copyright liability. We oppose elimination of copyright

liability for any cable system. The 1976 Act established liabi-

lity, even if minimal, for all cable systems. We see no reason

to abandon that approach. The harm to broadcasters and the dis-

ruption of the marketplace is no less in the case of ten 1000

subscriber cable systems than it is in the case of one 10,000

subscriber system. If any rational basis exists for treating

small systems differently, then at least maintain their present

de minimis liability under a compulsory license.

IJ
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We also question the use of a 5000 subscriber cut-

off. Up to 80% of the nation's cable systems serving roughly a

quarter of the nation's cable subscribers could be exempt from

copyright liability under such a high exemption level. Among the

1041 cable systems which paid royalties based on the regular dis-

tant signal equivalent formula in the first half of 1979, some

276 or 27.2% would have been exempt at a 5000 subscriber level.

Add to which, many of the these potential exempt sys-

tems are owned by multiple system operators. According to FCC

records for 1979, the over 8000 different communities served by

cable reflected only 2809 so-called "financial entities" or

common owners. If an exemption of any sort is to be maintained,

it should require meeting not only a per system subscriber count

test, but also an aggregate per owner test. We urge you to

review carefully current cable ownership patterns before estab-

lishing either per system or per owner exemption levels.

To reiterate, however, all cable systems presently are

subject to copyright liability pursuant to the compulsory

license, and we see no reason to retreat from that approach.

Second, we oppose a grant of broad subpoena power to

the Tribunal. Such subpoena power would enable the Tribunal to

conduct fishing expeditions and to expose highly confidential

business information. This would serve to discourage otherwise

proper participants from appearing before the Tribunal to assert

their rights and make their cases. A broadcast claimant en-

titled, for example, to only several hundred dollars hardly can
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be expected to risk such substantial exposure to a Tribunal sub-

poena for such an insubstantial stake.

Furthermore, the need for Tribunal subpoena power is

lacking. Already, the Tribunal conducts adversary proceedings.

In the first royalty distribution proceeding, for example, every

witness was subjected to cross-examination by counsel for num-

erous other parties. Parties also were permitted to present

evidence in a rebuttal phase. This process provides ample means

for determining the probative value of evidence submitted.

Subpoenas and the attendant legal proceedings involved

in resisting them or securing their enforcement would add more

clutter and confusion to an already burdensome and inefficient

process.

In sum, Mr. Chairman, the marketplace is a far better

determinant of program price than a fee schedule imposed rigidly

by the government and requiring an additional layer of regulation

to adjust and apportion those fees in a manner easily leading to

arbitrary results.

Cable interests also will insist that the present fees

are fair and reasonable. If that is the case, the marketplace

will bear them out, and their financial burden from normal copy-

right liability will not exceed royalties paid under the present

scheme. When the cable industry sought deregulation at the FCC,

it hawked a marketplace theory. Now, let it own up to its em-

brace of the marketplace and support efforts to get the govern-

ment out from between the cable industry and the suppliers of

distant signal programming.

Again, we appreciate and support your effort to revisit

and revise Section 111 of the Act. Thank you very much.
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APPENDIX A

STATEMENT OF DAVID H. POLINGER

I am Vice-President and Assistant to the Presi-

dent of WPIX, Inc., licensee of WPIX(T V) , Channel 11, New

York, New York. WPIX is an independent television station

serving the metropolitan New York area. My responsibili-

ties include oversight of copyright matters and ensuring

that WPIX is afforded all the protection it is due from

cable television systems. I have held my current position

for 5 years.

The amount charged by a television station for a

unit of advertising time depends upon the size of the

station's audience. The ability of a television station to

serve the needs and interests of its market therefore depends

directly upon its ability to attract the viewing public to

the programming it offers. An independent station, such as

WPIX, having no network upon which it can rely for the bulk

of its programming, must contract for and acquire programming

made available by program syndicators. That programming must

yield an audience level which will generate advertising

revenues sufficient to meet expenses and to produce a profit.

because the audience attracted to a program is -hus such a

key factor in -h_ economics of operating television stations,

they must bargain for and pay for exclusive rights to such

orcara.ing within their respective markets. Thus, for

example, in acquiring Hapov Dav's, e!TX obtained -he exclusive

87-393 0 - 82 - pt.1 - 19
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right to broadcast that series within the New York market.

Under the FCC's syndicated exclusivity rules, a

television station was entitled to request protection from

duplication of its programming by distant stations imported

into its market by cable television systems. The right to

such protection extended to all cable television systems

located within the station's specified zone, or circle with

a radius of 35 miles. In the case of New York, that zone

contains 25 cable television systems, with in excess of

750,000 subscribing households. Approximately 15 percent of

all television households in the New York market subscribe

to cable television. That rate has doubled in the last 4

years in that market and that trend is expected to continue.

Cable television systems regularly import distant

television signals against which local stations has requested

protection. In addition, other signals are available to cable

television systems and are used to fill in when syndicated

programs are deleted as requested by local stations. For

example, WPIX's staff must regularly check the programming

schedules of 22 distant television stations and send periodic

notices of programs to be deleted to 25 cable television

systems.

An independent station's investment in syndicated

programming is its most substantial asset. wPIX has agreed

to pav, after competitive bidding, in excess of S50 million

:or the exclusive rights to a number of program series -or

- 2 -
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present and future years which it feels are necessary to

ensure successful operation of the station. That large pro-

gramming investment was made in reliance upon the continued

existence of protection against duplication in the New York

market.

For example, WPIX has bargained for exclusive

rights to the popular series Star Trek. That program is

carried by five distant stations imported by cable television

systems into the New York market. Other programs, such as

The Odd Couple, appear on at least three stations imported

into the New York market. WPIX's investment in those oro-

grams is dependent on nonduplication protection. It is

inevitable that WPIX would lose some portion of its audience

in the cable homes if they have a choice of watching those

programs on different channels at different times.

The recent decision of the FCC to delete its syndi-

cated exclusivity rule deprives all television stations of

the protection necessary to maintain their investments in

programming. That decision, if upheld on acpeal, would deprive

those stations of their ability to request deletion of dupli-

catin programming on imported distant signals cable television

s-ystems in their markets. As a result, N7ew York market cable

subscribers w4l1, for example, have six choices for viewing

Star Trek. ' DX's audience will thus 1e fraimented. Since

revenues are ze-endent on audience levels, that frag.c.enzaticn

wi: translate d .... v into a revenue reducing which, _n

- 2 -



286

turn, will affect WPIX's profitability and ability to serve

the public.

While television stations would, as a result of

abrogation of the rule, suffer significant revenue reductions,

their large financial commitments for programming would con-

tinue. Existing contracts for programming generally have no

provision which would reduce the price paid for programming

if the bargained for exclusivity provisions cannot be enforced.

Moreover, many such agreements providing for full exclusivity

extend well into the future. For example, the price WPIX

negotiated with Paramount Pictures for feature films to be

broadcast between 1985 and 1992 was based upon maintaining

exclusive rights in the New York market. Furthermore, WPIX

invested over $15 million in exclusive rights to three popular

series, Barney Miller, Laverne and Shirley, and The Jeffersons,

which would only be available for first broadcast beginning in

the Fall of 1980, 1981, and 1982, and through the ensuing five

years. As a result of the Commission's action, television

stations must continue paying, for years to come, for rights

they will not receive, despite the bargain for exclusive rights

_hey struck in the marketplace which the FCC action would take

away.

a...... Polin-er
Vice President & Asst. to President
WX, !nc.

- .1 -
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APPE%.DIX 3

BAKERSFIELD, CALIFORNIA: A STRIKING !LLUSTRATION
OF THE EFFECT OF UNLIMITED DISTANT SIGNAL IMPORTATION

WITHOUT SYNDICATED PROGRAM EXCLUSIVITY

The importation of an unlimited number of distant

signals by cable systems which provide no syndicated exclu-

sivity to local television stations has two very serious

effects on local s:attoos:

First, each local station's audience,

particularly in a small market whose

cable systems are flooded with big

city stations, i3 severely reduced

in size simply by reason of viewer-

ship diverted '6 the distant stations.

Second, each local station's audience

for the particular syndicated programs

it has chosen to purchase on an "exclu-

sive" basis for its market is further

reduced J.n size when that exclusivity

is destroyed by the same syndicated

programs being brought into local

cable homes on distant stations.

The Bakersfield, California, television market Pro-

vides an excellent 1_ls.rition of eacn of these e fects.
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Bakersfield is approximately 100 miles from Los Angeles and

there is virtually no off-the-air viewing of Los Angeles

stations in the market. More than 60% of all television

homes in Bakersfield are cable-connected. The area's cable

systems have long had "grandfather rights" permitting them

to carry all of the Los Angeles VHF stations as yell as

non-network station KMPH from Visalia, approximately 60

miles away.

Studies based upon Nielsen or Arbitron rating data

show markedly different viewing patterns in Bakersfield

cable homes as compared with non-cable homes. In past FCC

studies, the extent of these differences has been masked

because the FCC has averaged together viewing reported in

cable and non-cable homes, and because the FCC has also

averaged out viewing during portions of the day in which

local stations are broadcasting network progrmming (and

receiving network exclusivity on cable systems) with other

portions of the day in which the local stations are broad-

casting local and syndicated programming and are totally

unprotected against the Los Angeles stations.

The hours of 4:30 to 7:30 p.m. on weekdays are known

as "early fringe time." During these hours, local stations

broadcast syndicated and local programming, including local

news. Stations %ypically receive a dispor-ort- onately large
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share of their total revenues from advertising in "early

fringe" time. Viewership during _these hours is thus of

critical importance.

The first impact of unlimited distant signal carriage

by cable systems -- extreme fractionation of local stations'

audiences -- may be seen in rating data obtained from

Arbitron by station KERO-TV, Bakersfield, for viewership inA!
cable homes in the Bakersfield market in 1979 and 1980.

The percentage viewing shares in Bakersfield cable homes in

"early fringe hours (4:30-7:30 p.m.), Monday through Friday)

for the three local Bakersfield stations and for other

stations carried by cable were as follows:

City
of License

Bakersfield

Los Angeles

Los Angeles.

Bakersfield

Los Angeles

Los Angeles

Los Angeles

Share of Homes
Viewing Television

25%

11

10

10

9

7

6

!/ The da:a are based upon Arbitron market surveys con-
ducted in :,May and November, 1979, and February, 1980.

Station

KERO

KTLA

KTTV

KB AK

KNBC

KAB C

KHJ
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City Share of HOmes

Station of License Viewing Television

KWH Visalia (Tulare) 5

KPWR Bakersfield 4

KNXT Los Angeles 4

KCOP Los Angeles 3

KCET Los Angeles 2

Other -- 2

KMEX Los Angeles 1

The table above shows that in the most lucrative por-

.tiorLof the broadcast day, the second, third, fifth, sixth,

seventh, and eighth most viewed television stations in Bakers-

field cable hQmes (which comprise 60% of the market) were

out-of-market stations. Of the three local Bakersfield

stations, one tied for third in viewership, and a second

managed only a tie with KNXT, Los Angeles, for ninth position

in its own market.

Bakersfield is one of the smallest television markets

in the country. It has only 101,400 homes, and ranks 155th

in the country according to that standard. Given :he market's

4ery small size, the viewer diversion shown above in a critical

day part.cinnot help but have a devastating effect on stations

such as KBAK and KPWR.
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The destruction of syndicated programming exclusivity

is also well illustrated in the Bakersfield market. None of

the three stations in Bakersfield has ever been entitled to

syndicated exclusivity protection under the FCC's Rules.

(The rules provide such protection only to stations in the

I00 largest markets.) In studies submitted to the FCC by

McGraw-Hill Broacasting Company, Inc. and Storer Broadcasting2/
Company in May, 1978, the results of this lack of exclu-

sivity protection were strikingly demonstrated. The data

submitted showed dramatic differences in the viewership of

specific syndicated programs broadcast by the Bakersfield

stations in cable homes as contrasted with viewership of the

same programs in non-cable homes. The data also showed that

the Bakersfield stations lost a far greater percentage of

viewership for such programs in Bakersfield cable homes

than did San Diego stations for the very same syndicated

programs in San Diego cable homes. Unlike the Bakersfield

stations, San Diego stations receive a substantial measure

of syndicated exclusivity from that area's largest cable

systems.

"'.eply Comrmen:s' :.n Zocke: 21284, filed with the FCC
May 15, 1978.
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During the rating period covered by the data, "Merv

Griffin,." "Mike Douglas" and "Dinah" were three prime syndi-

cated programs broadcast by Bakersfield stations. The pur-

chase of first run syndicated series such as these was a

major investment for the local stations. "Merv Griffin,"

for example, was one of the most expensive syndicated program

series owned by'KERO-TV, McGraw-Hill's Bakersfield station.

All three syndicated series were, however, duplicated on Los

Angeles stations carried by Bakersfield cable systems. The

audience share losses for the three programs in Bakersfield

cable homes -- as compared with non-cable homes -- during

the measured time segments covered by the data submitted

were striking:

Audience Audience Reduction
Bakersfield Share, Share, in

Station & Non-Cable Cable Audience
Program Time Segment Homes Homes Share

Merv Griffin KERO-TV
4:45-5:00 41.21% 8.93% -78.3%
5:00-5:15 45.78 14.30 -68.8
6:30-5:45 50.73 15.62 -69.2

Mike Douglas KBAK-TV
4:45-5:00 14.09 5.23 -62.9
5:00-5:15 9.30 5.75 -38.2

Dinah KBAK-TV
9:00-9:15 21.45 11.08 -49.7
9:30-9:45 18.42 9.59 -47.9
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All of the programs listed above were purchased by

Bakersfield stations on a supposedly "exclusive" basis for

the Bakersfield market. This was also true when the same

programs were purchased by San Diego stations for broadcast

in that market. In San Diego, however, the market's major

cable systems deleted the programs in question when they

were broadcast by Los Angeles stations carried on the systems.

The result was a great difference in the audiences obtained

for the programs by local stations in San Diego cable homes

as compared with the audiences achieved by local Bakersfield

stations in Bakersfield cable homes. Bakersfield station

KERO-TV, for example, had lost approximately 70%'of its

audience for the "Merv Griffin" show in cable homes, while

station KGTV in San Diego lost only about 19% of its

"Merv Griffin" audience in cable homes. Where the Bakers-

field cable audience for "Mike Douglas" was about 50% lower

in cable homes than in non-cable homes, the San Diego "Mike

Douglas" audience share in cable homes was approximately

3 , In prior comments .iled with the FCC, McQraw-Hill had
demonstrated t"at its annual cost for zhe "Merv Griffin"
series alone had been approximately 30% as high as all
of the annual copyright fees paid into the national-
copyright fund by all cable systems within 35 miles
of Bakersfield in exchange for the right to carry all
of the syndicazed programs broadcast by all seven Los
Angeles :eeevision stations. Az the time, Bakersfield
cable penetration was already greater than 501.
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the same as that in San Diego non-cable homes. And the San

Diego station broadcasting the "Dinah" program -- a program

which had lost 50% of its audience in Bakersfield cable

homes -- actually increased its audience share in San Diego
4/

cable homes in the hour that "Dinah" was broadcast.

The Storer-McGraw-Hill 1978 filing also provided other

illustrations of the value of program exclusivity. -A single.

additional example is offered here. Bakersfield station KERO-

TV had broadcast both a network and a syndicated version of

the game show called "Hollywood Squares." The network ver-

sion was broadcast by KERO-TV at 9:30 a.m., the same time

as it was broadcast by KNBC in Los Angeles. KERO-TV's broad-

cast was therefore protected on Bakersfield cable systems

under the network non-duplication rules. KERO-TV's audience

for the network version of "Hollywood Squares" actually

showed a slight gain in cable homes during the two weekly

time segments analyzed. On the other hand, the syndicated

version of "Hollywood Squares" was broacast at 7:30 p.m. on

7uesdays and Fridays during the rating period. At that hour,

no program imported from Los Angeles was subject to deletion

4i The San Diego station broadcasting "Dinah" was
KCST-TV, a UHF station, and apparently benefited
zo some degree from its carriage by cable sys-
.ems. Even giving consideration to any UHF
benefit: afforded KCST in cable homes, however,
i. seems clear that there was no material loss of
audience for the exclusivity-prozec:ed "Dinah"
snow in San Diego cable homes.
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on cable under any program exclusivity rule. On Tuesday

during the measured 7:30-7:45 p.m. time segment, the KERO-TV.

broadcast of the syndicated "Hollywood Squares" suffered a

68.5% audience share loss in cable homes and on Friday, during

the same time period, the program suffered a 690 share loss.

Shown in tabular form, the figures summarized above -.

are as follows:

KERO-TV KERO-TV Gain or
Audience Audience Loss in

Program & Share: Share: Cable
Time Period Non-Cable Cable Households

Hollywood Squares 27.75% 30.941 +1.5%
(Network), Wed. &
Thu., 9:30 a.m.

Hollywood Squares 57.11 17.81 -68.8
(Syndicated), Tues,
7:30 p.m.

Fri., 7:30 p.m. 48.82 15.12 -69.0

The facts sumarized above speak for themselves. Un-

limited distant signal importation by cable systems with no

requirement that such systems protect the exclusivity rights

purchased in the marketplace by lccal stations plainly

destroys a large portion of the value of the expensive pro-

grams the local stations have purchased. Local stations re-

ceive virtually no compensation for this loss from the

national cable copyright f'/nd.
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in the public interest. :f the Commission continues on

its present course, the day inevitably will arrive when

the Commission will look out upon a decimated broadcast

industry, and, like .iie Antoinette before the empty

bread bins, say "let them watch cable." Like the starving

peasants of France left to "eat cake" which never existed,

viewers who must' continue to rely on broadcast service will

have no cable to watch.

1. Cable Possesses Every Regulatory Advantage
Over Broadcastina.

The cable industry long has complained that the

Commission has favored broadcasting in its regulation of

cable television. it even has complained that the Commis-

sion favors translators over cable television. In truth,

of course, in many critical public interest areas broad-

casting is tightly regulated and cable not regulated at all.

This lack of regulatory constraints necessarily is a

tremendous advantage to the cable industry and its ability

to compete with broadcasting. By way of perspective, NAB

does not wish to suggest that cable is not in some instances

subjected to burdensome state and local regulation; nor

does NAB wish to sucCest in any way that cable television

3.hcul be subjected co more stringent federal regulation.

What NAB wishes to emphasize is that cable has been given

every regulatory and competitive advantage by the Commission

and, more importantly, t.hat cntinuation of :his course
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!lies in the face of the Commission's Congressional mandate

to promote service "to all the people of the United States."

47 U.S.C. 5151.18/

Even a superficial comparison of the Commission's

regulation of broadcast television and cable television

reveals a substantial disparity which favors cable tremen;

dously. First, unlike broadcasting, table has no public

interest obligations. In contrast, broadcast television is

subjected to stringent regulation "in the public interest."

47 U.S.C. 35303(g) and 307. As Justice Frankfurter once

observed, the FCC has become a traffic cop which not only

directs traffic, but also affects the composition of the

1--affic.-9/ Broadcast licensees are required to ascertain

community needs laboriously pursuant to highly specific and

detailed procedures prescribed by the Commission and to

present programming responsive to the ascertained needs and

interests of its community. Furthermore, broadcast tele-

vis-iQnstations may not program entertainment to the exclu-

sion of news, public affairs, lccal and other informational

programing. Cable systems have no such obligations --

.-hich is rather ionic in view 0f their =osition as na-ura-

",i -iealiy, perhaps, cable televisicn and broadcast "ele-
%-ision bomh would be deregulated and boh would compete
62l=-y and equitably/ in the acu-sitcn and exhibiti-n o:
prograing.

"9/ Natioznal "rzadcastinaq Co. , :nc. v. "._ed States, 3 -
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monomolies. When consumers subscribe to cable, they place

total control of television reception in their homes in the

hands of the cable operator. The irony, of course, of that

what normally is a competitive service (i.e., broadcasting)*

is regulated while the monopoly service is not. The situa-

tion recently was described most succinctly (and with

typical flair) by Jack Valenti, President of the Motion

Picture Association of America (MPIA) :

Again, let us be clear. A cable
system is a geographic monopoly, with
all the power, hidden or otherwise, that
is the mark of the monopolist. 1f you
want to buy cable services in a partic-
ular community, there is only one store
in town to buy from, and that cable
operator has the sole authority to
decide what goes or does not go on his
channels. Keep in mind conventional
cable creates nothing, invests virtually
nothing in new programming, rides the
back of what has already been bought by
others. 20/

Unfortunately, the Commission's present proposal to eliminate

the distant signal and syndicated exclusivity rules will only

serve as an added disincentive for cable to provide an sort
21/

of local or informationa. programming.-

20/ "The Hobbes Alert," Remarks of ,ack Valenti, .Presiden,
Motion .ict*u--e Association of America, Bef.ore the 57th

annuall Convention of NAB, Dallas, Texas, Marzh 25, 1979.
.hereinafter cited as "Hobbes A2.ert'",

21' See Secticn ., nfra.
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Second, likee cable television, ohe broadcast

industry has been subjected to stringent limitations on

multiple ownership and crossownership to insure diversi-

fication of ownership and a multiplicity of voices and

program sources. In contrast, the cable television

industry is subject to virtually no ownership restrictions.

Broadcast licensees may own no more than seven television

stations, including five VH.F stations and two UIC stations.

A cable multiple system operator (MSO) may own any number of

cable systems serving any number of subscribers without

limitations. In recent years, cable has become an

increasingly concentrated industry.2-2/ if present trends

continue, a handful of large cable fi.s ultLmately

might control all television service available to a sub-

stantial portion of the nation's viewers. Similarly,

broadcast networks may own no more than five broadcast tele-

vision stations. No rule prevents a cable network from

o-ning any number of systems serving any number of

subscribers. Similarly, local newspapers may own local

cable systems. Although most existing newspaper-brcadcas-

cross-ownershi; has be en grandfathered, it no longer is

possible for a local newspaper to out a broadcast station

on :he air, or for a local broadcast s:aoion 4 suls-

22, Hcward, Herbert H., "waershn 4rends n abe Tae-
v71son: :972-1979," Communications Research Zenter,
Unversi:v o: Tennessee, Kncxviiie (entemcer, I7?.
A:zac.eC hera:o as Exhibit C.
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a newspaper in its service area. ?inally, alien ownership

or control of broadcast stations is prohibited. In contrast,

a cable system (or any number of cable systems) holding

monopoly control over telecommunications services to

consumers may be owned or controlled by aliens or foreign

interests. In short, the diversity of programming and the

diversification of ownership in broadcasting is regulated.

In cable, it is not -- and to reiterate, cable television

is a natural monopoly. The inherent dangers or anti-

competitive conduct by monopoly cable operators have led

some to suggest that cable television be treated like a

common carrier, or, at least, the control of transmission

facilities be divorced from control of the content of pro-

gramming transmitted via those facilities.23/

Again, NAB is not suggesting that the Commission

embark on a course of extensive cable regulation. NAB only

wishes to emphasize that cable has been granted extensive

regulatory breathing space which broadcasters do not enjoy.

This regulatory disparity inevitably affects the respective

abilities of each industry to compete with the other -- with

cable obviously having the upper hand. NAB only wishes to

su mit that it defies common sense as well as fulfill rent

23/ See, e.a., The Cabinet Committee on Cable Communications,
'Repor tto-T.R- President" (1974) at Chapter III, p. 1 et.
sec.; see also Research and Policy Committee of the CoNittee
7or Ec"nom= 'eveopment, "3roadcasting and Cable Television:
?olicies for 0i'rrsitv and Change" (April, 1975) at 71.
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c: the Commission's statutory responsibility to adoot the

Commission's present proposals which serve only to further

subsidize an unregulated medium incapable of becoming a

ubiquitous, universally available service, at the expense

of the one industry, broadcasting, which the Ccmmission

at the insistence of Congress, successfully has made available

to the entire public and which operates and is regulated in

the public interest.

2. Cable Holds An Advantageous Position Zn The
Program Acquisition And Exhibition Marketplace.

Cable's competitive advantage in the program market-

place is no secret. It is reflected in a provision of U.S.

Copyright Law which was rooted on inter-industry agreements,

broken premises, and political maneuvering. It was not a

law, as is now obvious, that was based on any degree of fore-

sight or appreciation of the true nature of the issues

involved. it was, perhaps, prototypical of the proverb which

states that for every complex problem there is a sirnple solu-

tion -- and, usually, It is -wrong; or, as Jack Valenti quotes

Thomas Hobbes: "Hell is truth seen too !ate. .-4

The advantage which the present Copyright law

affords cable in the acquisition and exhibition of roc-ram-

ming should *e so wel! kncwn to the Commission by now that

no more need be said. Unfortunately, the Cz-nmissicn's mvopic

and disingenuous pcsit:on - xalting the marketplace rather

24/ "Hobbes Alert," sura, a= 1.
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than regulation as the preferred solution rests on a totally

invalid appreciation of the present situation capriciously

embraced by a Commission with apparent intent on deregulating

cable regardless of the true facts. The Commission may not

simply wash its hands of the problem and leave the affected

industries to slug it out in a "marketplace" which can be

perceived only with liberal use of blue smoke and mirrors.

The Commission may not leave an industry which it is required

to maintain, develop, and regulate in the public interest

(and which operates in the public interest in an incomparable

manner) defenseless and prey to a competing medium the Com-

mission itself recognizes will serve only a selected sub-

scriber elite.

The Commission rationally cannot fail to realize

that lifting the distant signal and syndicated exclusivity

rules would leave broadcast and cable television to "compete"

in a "marketplace" in which governmental intervention has

accorded cable television several tremendous advantages.

Cable's first advantage is in the program acquisition market-

place. Cable has a compulsory license to retransmit broadcast

programmng. Unlike broadcasters, cable operators .eed not

bar;ain for and -urchase programmi-.g. They simlv fill ou-

the re.u.'iXed Or=ms, pay the required fee, and distribute as

many broadcast si-nals as Commission's r-les permit to their

subscribers. -f t.he COmmission were to delete the distant

signal ---'es, as it. has proposed to !o, -- en cable systems
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could carry as many broadcast signals as they could physi-

cally deliver to their systems for the very norminal fees

specified in the Copyright Act, 17 U.S.C. 5101 et sec.

The extent of cable's advantage in not having to

enter the program acquisition marketplace is demonstrable

in dollar terms. The "average" cable system's copyright

fee for providing the same se-vice to the same number of

viewers represents less than 1% of the program expense the

local broadcast station would incur. NAB has determined

what the "average" cable system paid in copyright fees for

carrying distant independent and network stations. During

the first six months of 1978, according to cable systems'

statements of account filed with the Copyright Office,

cable systems reported 7,727 instances of distant signal

carriage. This included 2,624 instances of independent

station carriage, 4,230 instances of network affiliate

carriage, and 873 instances of noncommercial station car-

riage. 25/ Under the terms of the Copyright Act, this

translates into 3,900 distant signal equivalents. Assuming

for purposes of argument that cable systems paid 14 million

dollars in copyright royalties during 1978, the -a,v,-nent for

a ful distant signal equivalent .as $3,389.74. Because an

independent counts as a full distant signal equivalent, -:he

"average" cable system paid S3,389.74 for the _-.- to carry

-- / See "NAB Suggested 3:cadcasters jusuif'4a ion, -xhibi-
!i_-J', 31, 1979 eor the Coovrich_ Royalt Tribunal
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a distant independent station. Because a network affiliate

counts as .25 distant signal equivalents, the "average"

cable system paid $897.44 for the right to carry a distant

network affiliate. To make a proper comparison one must

compare what the cable system would have paid to serve the

comparably situated stations' entire audience; therefore,

it is necessary to extrapolate what the system would have

paid serving 100% of the viewers in a market.' Assuming

that the "average" system served 20% of the viewers (20%

representing the nationwide cable penetration figure), then

the royalty fee figures must be multiplied by five to pro-

vide a comparable figure. The resultant fee estimates are

$17,948.72 for carriage of a distant independent station to

all viewers and $4,487.18 for carriage of a distant network

affiliate to all viewers. To make the most favorable com-

parison for the cable systems' purposes, one can compare

these figures with the film and tape rental expense of the

average independent and affiliated stations. 3ased on the

NAB 1979 Television Financial Report, reflecting 1978

financial figures for stations, the typical independent

station paid $1,329,200.00 in film and tape rental expense.

The average network affiliated stat-ion paid $173,800.00 in

film and =ape rental ex-ense. The cable system's fee for

providing one distant independent represents 1.35% of a

local independent's film and tape rental expense. Similarly,

cables' opyr-ight fee f!r caryinc a network affiliate
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constitutes approximately 2.6% of the local affiliate's

film and tape rental expense. A more proper comparison

involves comparing the cable system's copyright royalty

fee with the total program expense of a similar station.

Thus, for example, while the local cable system would be

paying $17,948.72 for importing a distant independent

station available to all viewers in the market, the local

independent stations would have been paying $2,790,200.00

to provide a similar channel of independent programming.

Similarly, while the cable system would have been paying

S4,487.18 to carry a distant network affiliate (the

local network affiliate) would have paid $877,900.00

for its programming. In either case, the cable system

ends up paying less than 1% of what the local stations

pay for providing the same service to the same number of

subscribers. Another perspective comes from Y.PA2 President

Jack Valenti:

The fact is that some 75 percent of
the 3,500-plus cable systems (with some
14 million customer homes) in the United
States pay more for postage sza-.ps to
mail out their monthly bills to customers
than for all the network and ind_ vidual
V7 station programming they use! It is
charity on a gand scale.26/

These zrcgram ccsz comparison fiqgures are placed

- urther pers=ec-ive by comparing the rela=_ve Tos:-ion

25/ 7alen-i, Jack, "Why Such .ha=-'y for Zable 77? ,
-as.hi -onc- , -st, :!arch 3, "979, az A-.
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of the cable operator and a broadcast competitor. The

cable operator constructs its physical facilities, pays the

nominal copyright fee, and begins to provide service. A

new broadcast station constructs its facilities, but may

not begin to provide service until it has entered the pro-

gram acquisition marketplace. One competitor, the cable

system, provides numerous channels, perhaps, for a nominal

fee. The new broadcast station provides a single channel

at marketplace prices. The only distinction in the service

provided is that the cable operator has chosen to distribute

his signals via cable, while the broadcaster has determined

to distribute a signal over-the-air. The only real distinc-

tion is the technological means of program distribution.

Yet, the cable operator pays nominal compulsory license fees,

while the broadcaster pays prices established in the market-

place. Similarly, one might compare the cable system with

a translator facility which also will retransmit a distant

signal over the air, rather than by cable. Again, the cable

operator pays its nominal compulscry license fee. n

contrast, the translator operator, whether profit or non-

-ofi:, must cbtain consent f=-.m the originatinc station,

.e., retransmission consent.27I/ rher.ors, nless the

a nsla:or operates on a not for profi: ! asis, :hen its

transmission of broadcast prograing is subject to full

Z7/" 47 5. .C 532 5a).
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,, 28/
copy=ight iability.-- Parenthetically, NAB must concur

with the consistent call of the National Cable Television

Association (NCTA) for parity between cable systems and

translators. Indeed, NAB will heartily join hands with

NCTA in seeking retransmission consent and full copyright

liability for profit-oriented cable television systems.

Cable's highly advantageous treatment in =he

copyright law further permits cable systems to flout the

marketplace. Cable systems need not respect exclusivity

provisions bargained and paid for by local broadcast

stations in their acquisition of syndicated programming.

While the Commission's present rules provide some protec-

tion, these are precisely the rules the Cormission proposes

to eliminate. Presently, in hundred plus markets and to

a substantial degree in "second fifty" markets (and

ultimately, in all markets if the Commission has its way),

cable systems may ignore otherwise valid contractual agree-

ments reached in the course of marketplace negotlaticns.

Thus, for example, a station in city A may purchase the

syndicated version of "Happy Davs" w4 th exclusiviv, aainst

exhibition of the show by both other broadcast staticns and

cable systems within its -- ca! market area (35 mile :ne,
Th-ess the otnissicn's rules orov-de otherwise, a -ab'e

system still may cartr "Raooy Oays' on a distant signal

29/ 7 1..C. 5§lC6 and IZI1 4)
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without the slightest regard for the exclusivity rights

agreed to by the broadcaster and the program supplier. in

fact, the cable system could import numerous signals i-n

which "Happy Days" appears. A local station, having paid

a substantial price for an exclusive right to exhibit

"Happy Days" in its market, may then find that the cable

system is also showing "Happy Days" ten or fifteen times

a week via carriage of distant stations which broadcast

"Happy Days" 29

Again, by way of comparison, if the local cable

system wanted to show "Happy Days" on an origination basis,

then it would have to enter the program acquisition market-

place and bargain against the station for the right to show

the program or at least against the station's exclusive

right. However, when the cable system elects to show

"Happy Days", the same program to the same audience, but

via importation of a distant signal, it never need enter the

marketplace nor pay a marketplace price. SLilarly, a local

system channel lessee will be disadvantaged by cable's

compulsory license. If, for example, an entrepreneur wishes

to acquire and show movies or syndicated programs on local

leased access channels, any exclusivity axrangemen: it may

make with the program supplier will be meaningless with

respect to the system's importation of the same program on

a distant signal.

29/ This is no unc-oon. See Co.nm.ts cf .A3 .cc-.ket ".o.
7'988, filed March 1, 1977, '7Mume ., Exhibit C.
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For some reason, the Commission now is orepared

to relegate :hese concerns about the present competitive

disparity to the growing heap of "historical curiosities."i- /

To the local broadcaster who has paid a small fortune for

"sappy Days," this is not historical curiosity. It is a

real and present inhibition on his ability to compete and

to provide the most attractive service to a-l the viewers

in his community. To the viewer, it may mean a program

of lesser expense and lesser quality than an especially

attractive off-network series like "'Happy Days". To the

station it is uncertainty and confusion. Syndicated pro-

gram purchases made, perhaps, well in advance of exhibition

dates ultimately may prove to be unwise when local cable

systems change distant signals or the distant stations

themselves charge their program schedules. :n short,

stations may be expected to compete with compete tive

stations or exhibitors who are on the same footing in the

marketplace. It is something else, and indeed, nearly

impossible, to anticipate the unknown, namely, what nan;

local cable systems and more numerous distant broadcast

stations will do in the selection and scheduling of syndi-

cated prcgrar.-ing.

The Commission's rules, as adopted in 1972, at

least lend a semblance of balance or parizy -a the

30/ Notice, sutra, at '61.
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ccmpetitive :elationship of broadcast and cable television -

which is exactly what they were designed to do! In proposing

to scrap the distant signal and syndicated exclusivity rules,

the Commission would substantially enhance cable television's

already advantageous position. In no way could such a

course of action be squared with the Cbrmission's statutory

mandate to promote service to the entire public. Instead,

it would promote service to an elite minority of cable

subscribers at the expense of service to all the public.

87-393 0 - 82 - pt.1 - 21
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3. The Commission Arbitrarily Is :gnorinq
The Critical Nexus Between Its Rules
And The Copvright Law.

The Commission's rather baldfaced attempt to skirt

this issue by relegating the "unfair competition" issue to

the realm of historical curiosity blinks reality. Since

well before (and long after) adoption of the 1972 rules, the

Commission, Congress, and the various affected interests

never viewed either the signal carriage and exclusivity

rules or copyright liability for cable retransmission of

broadcast signals in isolation. The necessity and propriety

of various regulatory and legislative alternatives invariably

were judged in relation to each other. NAB recounts the

following historical facts not to reopen old wounds or

reargue dead letters such as the 1971 consensus agreement.

The point, ignored with a wink and a blink by the Commission,

is the real and crucial interrelationship between cable's

use of distant signals and the nature of its copyright

liability and, more significantly, that neither Congress nor

the Ccrmission ever contemplated, much less intended, that

cable television be accorded its present cormeuitive

advanage.

3oth the Commission in 1972 and the Conrass in 1976

reccgn..zed the critical nexu;s between the C=mission's rules
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and t he copyright law and intended that their mutually

counterbalancing effects would provide a pragmatic, balanced

and fair solution to a thorny dilemma. Neither Congress nor

the Commission sought to provide any industry, interest, or

group with an advantage. For example, cable's advantage in

escaping full copyright liability for a compulsory license

at nominal fees was counterbalanced by rules restricting

cable systems' use of distant signals. Similarly, broad-

casters would face a "subsidized" competitor but only to a

limited extent. In both cases, the public would gain

through removal of practical obstacles to cable's growth and

development, while the continuing expansion and inprovement

of broadcast television service and an increasing supply of
31/

program product were assured.

31/ Although, as then FCC Cha_-n...an dean 3ur'h recognized
Zr"-oadcasters finished last when all was said and done.
Cable Television Report and Order, 30 FCC2d 141, 291 (1972)
(Cancu=rr'ng Szatement of Chai.man Dean 3u.rch) [hersinafte:
i-ed as CT2.C
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a. The Commission Consistently Has
Recognized The Interrelationship
Of Its Rules And The Copyright Law.

In 1968, t.he Commission began its inqui.ry into the

long-range development of cable television. Among other

things, the Commission hoped "to establish general guaide-

lines and procedures governing television broadcast signal

carriage so as to eliminate the necessity for the burdensome
33/

evidentiary hearings required by the 1966 rules." Many

new and innovative proposals, such as retransmission consent

and commercial substitution, were advanced as solutions

to the distant signal dilemma. Nonetheless, following oral

presentations and panel discussions in March, 1971, the

Commission returned to its previous regulatory st-rategy. --

exclusivity and a limitation on t.he number of distant

signals to be imported. In August, 1971, the Commission

issued a letter of intent to Congress outlining its proposed
34/

regulatory program for cable.

32/ Notice of .rocosed Rulemaking and Notice of Znqariy, Docket

9U. 18397, 15 7'CC2d 4"-7 (1968).

3.1/ Io, 36 FCC2d at 148.

34/ -d A-endix C, 36 ?CC 2d at 250.
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Meanwhile, since 1966, the issue of copyright

liability for CATV carriage of broadcast television pro-

gramming had been the subject of hearings in Congress and

negotiations between the cable industry and program owners.

However, neither t-he Congress nor the industry negotiators

had come near resolving the cable copyright issue when the

Commission initiated its 1968 inquiry. During the course of

that inquiry, several attempts were made by cable, broadcast

and copyright interests to resolve their differences.

Despite the blessings and encouragement of Congress, the

Commission and the 'hite House Office of Telecommunications

Policy (hereinafter OT), these attempts failed.

In the late fall of 1971, OT? undertook t.e task

of attempting to draft a compromise on signal carriage and

copyright which might be agreeable to the principal industries

concerned. Cn November 5, 1971, the 0T. compromise was pre-

sented to representatives of NCTA, the copyright owners

(:_LAA), the Association of Maximum Service Telecasters

(hereinafter MST) and NAZ. All parties were given an=ooxi-

.-ae-a v one week to accept or reject the -roocsal as presen-ed.

The ccmprmise was accepted i.n rinciole _ 7he NAB -ca-f
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of Directors on November 11, 1971. NCTA, MST and the copy-

right owners followed suit and t.he Consensus Agreement was

born.

When NAB's Board of Directors accepted the OTP

compromise, it did so reluctantly:

The Board of Directors of the National
Association of Broadcasters reluctantly
accepts the compromise plan put forth
by the Office of Telecommunications
Policy on a "package" basis as the best
of any present alternative. 3/

The broadcast industry's reluctance to accept the OTI plan

stemmed from its very nature -- compromise. As Broadcasting

magazine noted on November 16, 1971 (at 16), "(t]t's more

than broadcasters would have preferred to give up."

The concessions broadcasters made to the cable

industry were indeed substantial. First, the broadcast

industry reluctantly consented to substantial distant signal

importation by CATV systems in every size market.

35/ For a full history of the 1971 Consensus Arasemen-,
iee Petition for Rule Makizg, ':1-2537, filed Tebura=ry 11, 1975,
S7"FAB. chereinafter "NAB Consensus Peti?.ion" . A oov is
a.tached as 'Exhibit Z.

36/ Zd., Azendix A.
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Second, broadcast interests acceded to a reduction
17/

in network program exclusivity (non-duplication) protection.

Third, in agreeing to the Consensus, broadcasters

had to settle for less restrictive "leapfrogging" provisions.

Finally, NAB and the broadcast industry made

significant concessions regarding specific terms of the

copyright legislation embodied in the Consensus. First, the

Consensus provided for a broader scope of compulsory licens-

ing than broadcasters desired. NAB had supported a more

limited compulsory license which would have applied only to

CATV carriage of required local signals and retransmission

of outside signals into outlying areas and into smaller

markets where an adequate volume of service was not available

from local stations. NAB squarely opposed any compulsory

license covering the Lmportation of distant signals into

larger markets, thus requiring CAT7 systems to bargain with

and pay copyright owners for a license to retransmit their

programming, just as broadcasters do.

37/ Apparentlv, even this was not enough for NCTA, which,
.otwit standing its agreement to the Consensus, filed a
-e4izion for rule .making in early 1973, looking toward
eventual eli.inati n of ncn-dunlication protection. See id.
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The Consensus, however, provided for a compulsory

license for local and distant signals authorized by the Com-

mission's initial rules plus any grandfathered signals. No

compulsory license was provided for any additional signals

which might eventually be authorized by the Commission's

rules.

Another broadcast industry compromise in the terms

of copyright legislation concerned non-network program

exclusivity. NAB had posited that whenever a television

station had bargained and paid for copyright exclusivity for

a particular program or series of programs against other

television stations in the same market, the station should

automaticallv receive exclusivity for that program or series

on any CAT"V system in that market which retransmitted a

lower priority (based on predicted signal grade) television

signal from another market. According to NAB's position,

this automatic exclusivity as against CATV retransmission

would cover a reasonable number of years and a reasonable

area. it would apply in all markets, regardless of size.

FLnally, NAB had submitted t.an copyriqht legislation provide

a reasonable period of pre-sale exzl1siv4i.- to -reven- CA..
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retransmission of progranmiing into smaller markets where

that programming had not yet been sold despite its sale to

major market stations.

The Consensus, while providing for limited regula-

tory exclusivity, contained no provision to insure copyright

exclusivity for non-network programs. The Consensus provided

only that as to subsequently authorized distant signals, the

Commission could place no limit on the scope of exclusivity

agreements as applied to such signals beyond the limits

applicable to over-the-air showings. Even the regulatory

non-network program exclusivity provided in the Consensus

fell far short of the broadcasters' position. First, it

applied only to C-ATV systems in the top 100 markets. The

smaller markets were left without programming protection.

Second, pre-sale exclusivity was limited to the top 50

markets. Finally, existing CATV systems were grandfathered

and, thereby, exempt from any .uture obligation to respect

copyright exclusivity agreements or to delete (pursuant to

the regulatory exclusivity provisions) any ncn-net.:work

program frcm any signal that was carried, or that any other

.A"7 system in the community was carr-/.ng prior to M 3arzh ",

1972.

38/ NA3 Pcsizion cn A 7 Ccovrlch- ec -- _a:cn, March 24,
.:, ; .2, A Iendx .
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Broadcasters made these compromises primarily in

return for the cable industry's major concession -- namely,

to support the copyright legislation as specified in the

Consensus. Again, the point is not to chide the cable in-

dust-y for its nearly immediate departure from the provisions

of the Consensus, but to emphasize from broadcasters pers-

pective .the inextricable tie between the copyright liability

of cable systems and the rules adopted by the Commission in

1972.

What is more important for present purposes,

however, is that the Commission itself also recognized the

necessary interrelationship between its rules and the

copyright law. In fact, the single most important aspect of

the Commission's public interest determination was copyright.

Copyright's key public interest role in the development of

cable was described by the Commission as folows:

We believe t-hat adoption of the
consensus agreement will m=arkedly serve
the Oublic Interest:

(i) First, the agreement will facilitate
the passage of cable legislation.
Zt is essential that cable be brought wih.-..
the television programming distribution
ma-'ket. There have been several at-tenp-s



325

- 44 -

to do so, but all have foundered on the
opposition of one or more of the three
industries involved. It is Or this reason
that Congress and the Commission have long
urged the parties to compromise their
differences.

(ii) Passage of copyright legislation
will in turn erase an uncertainty that now
impairs cable's ability to attract the
capital investment needed for substantial
growth. The development of the industry,
at least with respect to assessing copyright
costs, would be settled by the new copyright
legislation and its future no longer tied to
the outcome of pending litigation.

(iii) Finally, the enactment of cable
copyright legislation by Congress -- with
the Commission's program before it -- would
in effect reaffirm the Commisson's juris-
diction to carry out that program, including
sucb important features as access to televi-
sion facilities. 39/

The Commission's views were echoed in the con-

curring statement of Commissioner Richard Wiley:

Edmund Burke has said: 'All
government - indeed . . .every prudent
act - is founded on compromise.
Ultimately, I have been persuaded that
the adoption of this compromise package
for the further development of cable
television in this country is, adminis-
txatively, a prudent act ....

39/ C_C, 36 ?CC 2d at 156-157.
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.Fundamentaly, the decision
which each member of the Commission had
to address was whether or not the com-
promises involved resulted in a program
which, in the final analysis, served the
public interest.

I have made that decision. I concur. 40/

Because copyright legislation was central to the

FCC's regulatory program for cable, the Commission had

solicited and received the views of Congress in the course

of its deliberations. For example, in its August 5, 1971,

"Letter of Intent," the Commission sought the advice-of

Congress:

We welcome your participation in this
most important matter and, in effect,
a continuing partnership. jL/

Thus, in making its public interest determination regarding

the Consensus, FCC Chairman Burch sought Senator McClellan's

advice. Specifically, the Chairman noted the efforts of the

Senator to promote achievement of an agreement:

I note that you have often stressed
this very point and called !or good
faith bargaining to achieve such
consensus. 42/

CTRO, 36 FCC 2dat 324, 325. (Concurrjing Statement of Richad

.q 14il

'1/ CRO, Apendix C, 35 FCC 2d at 278, 279.

42/ "e .tr f-=m Hon. "ean 3ur.-h to Hon. 7chn ,4cCl-elan,
Canuax-' 26, -972, CTC, A==endix-, 36 -CC 2d at 236.
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in response, Senator McClellan acknowledged his efforts

to bring about resolution of the copyright issue and

expressed his belief that the Consensus served the public

interest:

I urged the parties to negotiate in
good faith to determine if they could
reach agreement on both the communica-
tions and copyright aspects of the
CATV question. I commend the parties
for the efforts they have made, and
believe that the agreement that has
been reached is in the public interest
and reflects a reasonable compromise
of the positions of the various parties.

(It is the intention of the sub-
ommittee to immediately resume active

consideration of the copyright legislation
upon the implementation of the Commis-
sion's new cable rules. 43/

Thus, with Congressional affi..aation of its- adoption of the

regulate .y provisions of the Consensus and with the ex'zec-

tation that, copyright legislation would be enacted, the

Commission adopted its CT_O cn February 2, 1972.

The Commission's concern about the inerrelato n-

ship between its rules and the copyright law did n= end in

1972. The Commission on several occasions expressed concern

43/ Latter from Son. John L. 'cC ----. to -.cn. ean Buz.h
3anua-. 3., 1) 2, CT.O, Appendix E, 36 FCC 2d a= 237
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that copyright legislation as envisioned in the consensus to

complement its rules might not be enacted. Despite its

express expectations that the parties would cooperate to

achieve passage of copyright legislation as specified, the

Commission squarely addressed the possibility that it might

not he enacted.

In its 1972 CTRO the Commission emphasized that

"for full effectiveness, t-he Consensus agreement requires

Congressional approval, not just that of the Commission."

In recognition of t-his, the Commission then virtually

committed itself to revisit the rules if Congress failed to

act:

Without Congressional validation,
however, we would have to reexamine
some aspects of the program. 45/

The Commission was no less firm in its commitment to revisit

the rules when it rejected broadcast requests to postpone

the effective date of the 1972 rules ,nti. the oarties had

agreed on the language of copyright legislation:

44/ CTC, 36 ?CC 2d at 67.

4i ' d-.
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Finally, we reach ABC's contention that
the Commission will have to take action
if copyright legislation is not forth-
coming within a reasonable period of
time. We agree with this position, and
have so stated in Paragraph 65 of the
Report. It would be premature to specu-
late now what action would be necessary
in that event. We hope never to reach
that point since it is our expectation
that the parties will expeditiously
reach an accord and that copyright
legislation will be enacted once these
rules become effective. (Foot-note
omitted]. We have decided after much
study and debate to take the first step.
We will revisit the matter if our
estimate proves wrong that adoption
of our program will facilitiate copy-
right legislation. 46/

A year after the Commission adopted its 1972

rules, FCC Chairman Burch reiterated theCnMission's intent

to revisit those rules during Congressional "oversight"

hearings. Responding to a question from Senator Cook, the

Chairman stated:

Mr. Burch: . a sense - in our report,
Senator, we said that if no copyright
legislation were forthcoming, that we
would have to revisit, reevaluate that
which we have done.

46/ Reconsideration of CRO, 36 FCC 2d at 329.

/
'1
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I will say this: If this bill
(S.1361] is not intrcduced and passed
within a reasonable period, I would say
within a year and a half, we are simply
going to have to revisit. j7

Of course, as is now all too well known, the Consensus

soon became a dead letter due largely to the failure of the

National Cable Television Association to support the copyright

legislation-which i -had agreed to support in the Consensus.

Again, NAB does not raise this in order to cast aspersions

on NCTA's past actions. What NAB wishes to do is remind the

Commission that it has never articulated a rational explana-

tion for its present position of ignoring the critical nexus

between its rules and the nature of cable television's

copyright liability for use of broadcast signals. Despite

the Commission's consistent recognition of this critical

connection, it now has seen fit to properly ignore it as

"historical curiosity" and walk away from the entire issue.

This is not a rational or responsible course of action, nor

is it one which can be squared with the intent of Congress

or the Comiission's statutory obligations.

4/ Hearing before t.e Subcommittee on Communications of the
'enate Cmittee on Comerce, 93rd Cong., 1st Sess. at 75 (1973)
(Overview of ?CC).

48/ For a fully documented presentation of CTA's failure,
7e xA Consensus ?e.n, sunra.
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b. The Legislative Process Leadinq To
Enactment Of The 1976 Copyright Act
Also Reflects The Interrelationship
Between Copyright and The Commission's
Rules.

The nexus between the Commission's rule and the copyright

law is no more apparent than it was during the legislative

process leading up to enactment of the new copyright law.

Following adoption of the Commission's rules in 1972,

Senator John McClellan introduced S. 1361 to revise the

copyright law. Unlike the consensus provision concerning

fees, Section 111(d)(2)(B) provided for a statutory fee

schedule for cable's compulsory license to retransmit

broadcast signals. Moreover, the scope of the compulsory

license was much broader than that envisioned by the

Commission. The compulsory license in the Bill would have

covered cable carriage of local and distant signals according

to the Commission's rules (much as does the present law).

The Commission, however, had envisioned a law in which only

those signals authorized or "grandfathered" under its 1972

rules would be subject to the compulsory license. Subsequently,

authorized distant signals could be carried by cable systems

only7 oursuant licensing agreements negotiated by :he cable

systems with te respective copyright owners of the program-

ming they wish to transmit. .After over a year of legislative

87-393 0 - 82 - pt.1 - 22
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debate, the cable trade press was positing that it might

well be possible for the cable industry to keep copyright

legislation off the books indefinitely. The following

statements in the CATV trade press are indicative:

"How much will enough be before some
of the other MSO's realize that complete
elimination of Section ll of S.1361 is
within our grasp?4_/

There is an excellent chance that the
copyright bill will be passed without
cable even being mentioned as being
liable for copyright fees. 50/

S.1361 is not inevitable. In fact,
copyright liability of any kind need
not be considered inevitable. There
is a long way to go before legislation
can be enacted. There will be signifi-
cant opportunity along the way to resist
- to offer substitute legislation, to

work for a separate bill for cable, to
kill off copyright completely. 51/

In that environment, Section l11 remained in the

Bill, but in substantially watered-down form. The specific

terms of Section I11 primarily reflected an agreement

reached bv the National Cable Televisicn Association and the

Motion Pict ue Association of America. Trom MPAA's

49/ Cable News, Januar,7 6, 1973, at 14.

50/ Cable News, lece.ber 2, 1974, at 22.

S,. Cabl NTews, Cctcber 1-4, 1974, a= 13.
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perspective, that agreement did little more than stem the

growing tide towards elimination of Section 111 completely.

States Jack Valenti:

On behalf of the Motion Picture Asso-
ciation of America, I agreed to the
formula now locked in the law. But
I submitted not because Z thought it
was right, but because if I didn't
agree, God only knows how miniscule
the copyright fee schedule might have
been, perhaps zero. We all know the
original plan offered by the late
Senator McClellan contemplated a fee
schedule of about 5% of gross cable
revenues. In successive amendments
in successive committee actions that
fee schedule began to dissolve like
snow under a blinding sun. When it
had reached the 0.675% level because
of the political clout of the cable
imdustx y, the MPAA, in the urgent
manner of one whose main artery has
been severed, applied a political
tourniquet to stop the flow of copy-
right blood. At another time, in
another place, perhaps we could bring
some facts and truth into the argument
so that the merits of free competition
might have another chance to be viewed,
weighed and accepted. 51A/

However, in the absence of consideration of te merits of real

competition, MP.AA premised its agreement on te existence of

TCC rules limiting distant, si.al car-iage and providing for

syndicated exclsiv- :rotection. 3r.adcasters, too, also

5 / "Eobbes Alert',' sunra, az 4-5.
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resisted the temptation to mount substantial opposition

to enactment of the law primarily because of t.he

ameliorating and counterbalancing effects of the

Commission's rules. Again, NAB is not bemoaning the

cable industry's successful attempts to reduce their

copyright liability to a nominal level, but pointing to

the continuing nexus between the nature and extent of

cable's copyright liability and the Commission's rules.

This nexus is fully reflected in the legislative history

of the copyright law as it is in the Commission's action

in adopting the Rules.
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c. The Enactment Of The Copyright
Compulsory License provisionn For
Cable Use Of broadcast Signals In
No Way Reflected Congressional
Intent To Give Cable An Advantage
In The Marketzlace.

The new Copyright Law and its legislative history

hardly permit the Commission to walk away from the public

interest questions arising from cable's favored position in

the marketplace; not does it evidence any Congressional

intent that cable should be favored in the marketplace.

First, the compulsory license was adopted not with

the intent of giving cable a competitive advantage. ?rimarily,

it was adopted for reasons of practicality:

The Committee recognizes, however, that it
would be impractical and unduly burdensome
to require every cable system to negotiate
with every copyright owner whose work was
retransmitted by a cable system. Accordingly,
the Committee has determined to maintain the
basic principle of the Senate bill to establish
a compulsory copyright license for the
retransmission of those over-the-air broadcast
signals that a cable system. is authorized
to carry pursuant to the rules and regulations
of the FCC.52/

Nowhere did Congress express or imply any intent to favor

cable. The fundamental concern was establishing copyright

!iabiliuv for cable use of broadcast signals, given

oncnress' finding that:

Cable systems are c_=ercia1 enterprises
whose basic reatans-,%ssion operations are
based on the carriage of copyrighted pro-
gram material and that cpyr.qht royalties
should be paid by cable operators z:
creamors of such crocra-s. _3/

.R. Re. No. 4- 475, -4th =ng. , S S3. at 3 517
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Thus, the ccmpulsory license was a product of practicality,

not policy.

In enacting the Copyright Law, Congress intended

to establish a mechanism for payment of royalties by cable

systems for their use of broadcast programming, not to tamper

with communications policy. If anything, enactment of the

Copyright Law confirmed the Commission's responsibility to

regulate signal carriage. Congress stated explicitly that

it was aware of the Commission's rules and had no intention

of interfering with them:

in particular, any statutory scheme that
imposed copyright liability on cable tele-
vision systems must take account of the
intricate and complicated rules and regu-
lations adopted by the Federal Communica-
tions Commission to govern the cable tele-
vision industry. While the Committee has
carefully avoided including in the bill
any provisions which would interfere with
the FCC's rules or which might be charac-
terized as affecting "communications
policy", the Committee has been cognizant
of the #iterplay between the copyright and
the communications elements of the legisla-
tion. 54/

Furtherncre, Congr-ess did not signal the Comissicn that

t.he very rules designed to restore com-eitive balance tc

the cable-broadcast relationship should *e eliminated wi-h

-he passage of copyrigh.z lisla-ion. oncress scecif-_-=aii',-

.:4/ " .az 39.
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warned the Commission not to seize on ihe passage of copy-

right legislation as the rationale for substantial revisions

in. its cable television rules:

We would, therefore, caution the Federal
Communications Commission... not to rely
upon any action of this Committee as a-
basis for any significant changes in the
delicate balance of regulation in areas
were the Congress has not resolved the
issue. Specifically, we would urge the
Federal Communications Commission to
understand that it was not the intent of
this bill to touch on issues such as
pay cable regulation or increased use of
imported distant signals. These matters
are ones of communications policy and
should be left to the appropriate commit-
tees in the Congress for resolution.55/

Congress, while establishing a scheme of nominal

payments to copyright owners, clearly intended that the

Commission retain the responsibility to regulate the extent

of cable's use of broadcast signals as a matter of communica-

tions policy. Thus, just as Congress recognized the nexus

between the copyright provisions and the Commission's

regulations, the Commission also must recognize how the

copyright law affects matters of ccmunications policy.

Furthermore, the Commission must not view the present cony-

right law as an excuse for washing its hands of the =resent

competitive d sparity, but must squarelv face the issue as

a matter of communications policy. Given the Commission's

clear statutory mandate to promote and develop broadcast

5S/ _-d.
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ser-vice and, generally, to regulate in the interest of the

entire public, the Commission must at the very least

establish competitive parit'z between broadcasting and cable

through regulatory means.

In sum, the Commission, like Congress, also must

recognize the interplay between the provisions of the copyright

law and its distant Sig.al and syndicated exclusiviy r les.

The Commission's rules are the very foundation of the com-

pulsory license provision. While Congress may have recog-

nized the need to modify the Commission's rules, it did not

envision operation of the compulsory license scheme in a

r-egulatory void. Thus, if anything, the Commission is

constrained not to ream.ove a basic structure of regulation

assumed by Congress in enacting the copyright law.2-/

56/ The Commission also must consider how another really
major development resulting frcm cable deregulation has
served to unsettle the present compulsory license scheme.
That particular development was the initiation o nation-
wide satellite distribution of certain independent broad-
cast stations, which resulted from el--,ination of the so-
called "Leapfrogging" rules. Eliination of the distant
signal and syndicated exxclusivity rules would i
satellite d'st=iburion to alter even more drastically the
scenario 7isioned by Congress in opting for the comu-
so- license i. lieu of full copyright li abi-Iy ' .
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Cable Television Zndust-v Revenues
Continued to incritase :n 5979

Total Assets Exceeded"S3 $ 1!lion

Today, the FCC released financial data based on the report-
ed results of the cable television industry's operations for
1979. Operating revenues totaled over $1.8 billion, a 20% in-
crease over 1978 revenues.

Total operating expenses were $1.1 billion, leaving an
operating income of $690 million or a 38.5% operating margIn
before expenses of depreciation/amortizatiLon, interest and
taxes.

Net income before taxes was approximately $199 million
and the cable industry's total assets had a book value of
$3.21 billion (up 12% from 1978).

Pay cable services yielded revenues of $355 million or
19.6% of total revenues. The percentage of total revenues
attributable to may cable operations increased by 6.6t in 1979.

The national average monthly subscriber rate for basic
service was $7.37 in 1979, ranging from an average la-w of
$4.00 in Washington, D.C. to a high of $17.88 in Alaska. The
national average cable television installation fee was $16.99,
ranging f.om $10.00 in Rhode Island to $60.00 in wash.ington,
D.C.. The national average monthly rate for =ay cable TV was
Sa.73, ranging .rom S4.39 in Mississibpi -o 513.67 in ?'ashi..qo.,
D.C..

:n 1979, pay cable ser-7vices were offered by 1,36. finan-
cial en-ities comprising 4,887 co=nit.ies in nearly ever,
state. California, New York and New Jersey coninued as
t.e leading states iz terms of pay cable revenues.

(over)
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Approximately 8,500 communities with over 15 million
subscribers (households) were served by cable television
in 1979. These 8,500 communities were consolidated into
almost 3,000 fin.ancial entities for reporting purposes. A
financial entity is defined as one or more cable V com-
munity systems which report to the Commission as one
business entity -- upon meeting certain ownership and
technological requi-ements.

The average financial entity had approximately 5,250
subscribers and total revenues of $607,000 in 1979.

The attached tables provide financial data nationally,
by region (as defined by the Census Bureau),-by state and
by size of system. (See List of Tables).

These financial reports are based on filings covering
94 percent of all cable subscribers in the nation. The
remaining 6 percent are subscribers to systems whose filings
are incomplete, inaccurate, or delinquent. National totals
have been estimated for the entire indust--l predicated on,
the large number of filings in the data base. The totals
appear at the end of Table III under the heading "United States
(estimated based upon 100% of subscribers)".

Several financial ratios providing liquidity, leverage
and proOitability information are displayed in Tables :V and V.

The Commission noted that Tables Z through V6: present
only major categories of financial information and are not
designed to provide a complete income state or balance
sheet picture. For example, total revenue and expense
figures will not necessarily equal the sum of the accounts
immediately preceding. For a more complete picture, see
Tables VI: and IX. It should also be noted that, because
entities with less than 1,000 subscribers are not required
to file liability and equity information, the reported sum
of indust----wide assets will not equal the sum of liabilities
and owner's equity.

Comments on the data and suggestions for fu r her in-
formation should be addressed to the Research Division of
t-e Cable Television bureau.

- FCC -
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LIST OF TABLES

Table Number Subject Page

I Cable Television Industry - 1
Financial Highlights 1975
thxu 1979

ZI Selected Financial Data 2
1975 thru 1979

III Financial Data by State 3
with National Totals

IV Selected Income Statements 6
and Balance Sheet Accounts
and Statistics, Consolidated
Nationally

V Selected Income Statement 7
and Balance Sheet Accounts
and Statistics, Consolidated
by State

VI National Financial Data by 56
Size of System (subscriber
count)

VII Regional Financial Data by 57
Size of System (subscriber
count)

v1:7 Detailed income Statement, 66
Consolidated Nationally

:x Detailed Balance Sheet, 67
Consolldated Nationally
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Mr. KASTENMEIER. That concludes the panel's presentation. I
think there are a number of questions to be asked and I would like
to defer my own. The gentleman from Michigan may be leaving
shortly so I would like to extend an opportunity to him before he
leaves.

Mr. SAWYER. Thank you, Mr. Chairman. I do have an unavoid-
able fixed time commitment. I only have a couple of questions.
One, Mr. Wasilewski, I was interested whereas you are against the
compulsory licensing you seem to favor compulsory carriage of
local signals. Do you not think that is a little inconsistent?

Mr. WASILEWSKI. I think it is good public policy.
Mr. SAWYER. Would you trade off to get rid of compulsory licens-

ing and also eliminate compulsory buying.
Mr. WASILEWSKI. I would not want to trade that off.
Mr. SAWYER. You would rather have compulsory licensing than

give up the compulsory buying?
Mr. WASIEWSKI. I am talking about marketplace and I do not

think compulsory licensing provides the marketplace for the profes-
sion of program products.

Mr. SAWYER. But compulsory carriage is just as much out of the
open marketplace as compulsory selling and I want to know, are
you sufficiently against the elimination of the compulsory carriage
that you would forgo eliminating the compulsory license?

Mr. WASILEWSKI. No; I do not think that is a quid pro quo
operation. I think compulsory carriage of local signal has a direct
relationship to the copyright law. For example the local broadcast-
er purchases and negotiates and purchases a product from the
copyright proprietor. When that price is made the copyright propri-
etor expects to get paid a fee that would represent basically the
totality of the coverage area of the local station. To give to the
cable operator the right to interfere with that negotiation process
and not carry the programing of the local station in effect is
denying the copyright proprietor of the honest fruits of his efforts.

Mr. SAWYER. Follow what I am saying. If you eliminate the
compulsory license you could not agree to let the local cable carrier
use the local signal, but you want the local cable operator to be
compelled to carry your signal. Now it seems to me that is an
inconsistent position. I might say my two local VHF stations would
be perfectly happy to have them not carry their signals and are
much more interested in the elimination of the compulsory license.
I make that as a comment. I may say I am not unsympathetic at
all with the positions of the panel here, but I am always inclined,
as a lawyer, to ask unsympathetic questions.

Mr. KASTENMEIER. May I interrupt only to say generally wit-
nesses ought to take that as a proposition that what appear to be
hostile questions are only for the purpose of--

Mr. KUHN. Sometimes.
Mr. SAWYER. Addressing Mr. Kuhn, I suppose that Exxon would

lose money if they paid everybody $300,000 and up that worked for
them. So obviously, the charm and value of big support franchises
is not the profit they make. Otherwise, obviously, they would not
be competing against each other up into million-dollar-a-year sala-
ries for players.
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Mr. KUHN. I am sorry to say that our business is one that has
traditionally run into this problem, whether it is in the free agent
era or even before. This pattern I have described holds true in
baseball for the last 15 years and I think probably it would hold
pretty well in basketball and hockey and soccer. The difficulty we
have is that, on the one hand, we are in a free agent market where
you have a very short supply of a very highly sought after commod-
ity, that is, major league baseball players. That is taken together
with labor laws in our country which prohibit the guys who are
buying that commodity from doing anything to control it as a
group.

Mr. SAWYER. If their primary interest to the franchise holder
was making what would be a reasonable return on very high prices
they pay for these franchises, they would not be bidding against
each other to the point they bid for the cost of material up to
where they are all in a loss position or close to it. So it seems to me
that the value of these franchises is really not a fair comparison on
how much they make or how much they lose because that does not
seem to be the inherent value.

Mr. KUHN. I do not defend every price that has been paid. I have
been publicly critical of some of the prices paid. But at the same
time, if a club does not go out and pay the prices to try to be
competitive for its fans, there is plenty of evidence in our business
the fans will turn their backs on you.

Mr. SAWYER. Mr. Valenti, you were stressing the big corpora-
tions, and that is never a very appealing argument to me because a
lot of little people own all the big corporations. But on your side of
the fence you have Charley Bluehdorn and Gulf & Western who is
not picking up Paramount for fun either and while you gave the
rundown on what seemed to me to be very reasonable pretax
earnings of cable as a whole, you could almost do as well with a
portfolio of municipal bonds. You did not give us any figures on
what your clientele or your industry make.

Mr. VALENTI. I will be happy to respond to that.
Mr. SAWYER. I am sure it would not be as dismal a figure as Mr.

Kuhn's.
Mr. VALENTI. Big difference, Mr. Congressman. None of my in-

dustry is shielded from the competition. Every motion picture com-
pany has to bargain in the open marketplace for every service, for
every piece of equipment for every creative entity. The reason why
I brought out the equity return of the large corporations going into
cable is they are shielded. They have a compulsory license. Our
companies do not. Of course our companies are in the business to
make money otherwise they would not be in business. But we have
no competitive advantage whereas these corporations I am telling
you about do have the competitive advantage and that is why I am
suggesting that they do not need the competitive advantage be-
cause their profits are high. They should not be shielded from
competition.

Mr. SAWYER. Except you are in effect dealing with patented
products, or what is the equivalent of that, and if you get a modern
day "Gone With the Wind" you do not have any competition either
on that particular program.



347

Mr. VALENTI. "Gone With the Wind" came out in 1939. That is
once every 30 years you get something like that. It is not some-
thing you want to count on but the only reason I mentioned profits
is not to discourage profits because I am very congenial toward
profits-

Mr. SAWYER. So am I, as a matter of fact. Unfortunately, they
are hard to come by in this job.

Mr. VALENTI. You should not shield and protect, put under glass
profitmaking organizations. That is all I am suggesting.

Mr. SAWYER. Thank you Mr. Valenti. Thank you, Mr. Chairman,
for allowing me to get in ahead.

Mr. KASTENMEIER. I was hoping you would get on with your
hostile questions. I thank my colleague from Michigan. The gentle-
man from Massachusetts.

Mr. FRANK. Thank you, Mr. Chairman. My question is to Mr.
Wasilewski. I agree with the general thrust that we should abolish
compulsory licenses. There are a number of things the Government
does not do well in deciding what the price should be for copyright-
ed programs. It seems to be high on the list of things we should not
do at all. Now the distant signal and exclusivity which the chair-
man's bill would reinstate, how do those weigh in your mind vis-a-
vis doing away with compulsory licenses?

Mr. WASILEWSKI. We are in a situation where FCC is proposing
to do away with it and I think it is all the more incumbent for you
to do away with that.

Mr. FRANK. Would you rather have them all or do away with
them?

Mr. WASILEWSKI. I would rather have full and open--
Mr. FRANK. You would take abolition of compulsory licenses and

not try to reinstate exclusivity?
Mr. WASILEWSKI. Yes, sir.
Mr. FRANK. On the must-carry. Here I do share Mr. Sawyer's

suggestion. You said that TV station negotiation with someone to
buy the program, the cable system should not be allowed to inter-
fere. Not showing the program is a strange definition of
interfering.

Mr. WASILEWSKI. In the long run it denies that copyright propri-
etor the marketplace opportunity because it increases the price the
local station will pay to the copyright proprietor in the long run.

Mr. FRANK. Who are they denying it to, the people that want-to
watch?

Mr. WASILEWSKI. I was pointing out the--
Mr. FRANK. I do not understand why the market should not be

allowed to take that too. I am a TV station and I buy the guy's
program. It seems to me you are suggesting the cable people have
some obligation because of that contract that two other guys made
to show the program. What is their obligation?

Mr. WASILEWSKI. I think their obligation arises from historical
context; namely, there would be no cable without over-the-air
broadcasting. There would be no industry. They took the free over-
the-air signal, built an economic base on it and now they are going
into making it a pay television operation.

Mr. FRANK. You are here on behalf of a change in policy. I agree
with that. I do not think it is a good idea to change in one area. We

87-393 0 - 82 - pt.1 - 23
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are assuming a regime. I would agree in the current situation
there is a problem. I think that is what happens when you get into
these kinds of regulations. You have to have compulsory licenses
and you have to have distant signal. I do not understand why we
do not get rid of all of it.

Mr. WASILEWSKI' If we would start all over again your point
would be well taken.

Mr. FRANK. Why can we not start now?
Mr. WASILEWSKI. We will never get there, sir.
Mr. FRANK. I am glad to see you agree in principle that is where

we should be. What are the obstacles? Why not now?
Mr. WASILEWSKI. In the first place we may have a transitional

problem where some people have signed contracts on the assump-
tion there would be a must-carry but for the future there is no
problem in any contract. As long as two contracting parties know
the universe there is no problem of expectation. This is in a transi-
tional period. I signed a contract last year. There was a must-carry.
Abolish the must-carry next year-if I had a 3-year contract and I
had a year in which I did not expect it but if we establish a data as
of x date there will be no must-carry for any new signed contracts.
I do not see any problem whatsoever in terms of any expectation.

Mr. VALENTI. May I intervene. This is more Vince's problem
although I support it but there are two elements, Mr. Frank, that
give Mr. Wasilewski's argument some credence and some weight.
The first element has to do with localism and that is how much
does the Congress believe it is important to have local programs to
knit together the local community. I am not arguing for it or
against it. I am saying that is important. The second is more
important. That is cable is a monopoly. Once you go on a cable
system you are no longer able for technological reasons to see any
program except what comes on your channels on your cable set.

Mr. FRANK. You can see VHF and UHF?
Mr. VALENTI. No, you cannot. FCC tried some years ago to have

a switch made, required, that a cable subscriber could switch and
go to off-the-air and the other switch, he is on cable. The cable
industry fought that. If I were a cable man I would have fought it
too. That gives them more power. For example, the cable opera-
tor-he may not like the personality of the local television station.
He gets in a quarrel with him. He will cut him off his cable system
and--

Mr. FRANK. You are suggesting the personalities might overbear
market considerations. Then the cable argument is in reverse.
Suppose a TV station does not like me and they refuse to sell me
the copyright. I do not see how you can make that a one-way
argument for suspending the license without making it a two-way
argument.

Mr. VALENTI. The cable system will pay nothing to carry the
local station. The local station's compulsory license means there is
no copyright fee.

Mr. FRANK. I am talking about doing away with it.
Mr. VALENTI. Only for local stations. I do not want to cloud this

issue. I am for a free market. I think everybody should compete. I
merely say there may be some public policy that would deny to the
cable operator his monopolistic power to shut out all local stations



349

and bring in nothing but advertiser-supported programing on
which he will make a lot more money. Remember when he carries
a local station--

Mr. FRANK. I do not understand how you can pick and choose.
We agreed making a lot more money was not a bad idea in this
business.

Mr. VALENTI. I am with you.
Mr. KASTENMEIER. Would the gentleman yield for one question, a

technical question. Are you saying if one has a television set that is
linked to a cable system one cannot get off the air signals from
channels 4, 5, 7, and 9 locally?

Mr. VALENTI. That is what I am saying.
Mr. KASTENMEIER. I would not think that would be true except

by virtue--
Mr. VALENTI. I am not a technical man and there may be people

here who are far more expert than I am on this point.
Mr. WASILEWSKI. It used to be you could get off the air but not

now. Your television set hooked up by cable in your home.
Mr. FRANK. You would have to have two sets which makes it

more competitive. What we are saying, cable and UHF and other
things have broadened the potential of consumer choice. Most
people .have more than one set now. I still do not see-if the
argument is we want to force the local cable people to carry local
television programs to knit together the community-I guess I do
not buy that one. I watched my share of local television program-
ing and I have seen too many dropped stitches to think the cohe-
sion would work.

Mr. WASILEWSKI. I want to thank Jack for his attempt to help
me. It is just good public policy to have the local cable operation, in
my judgment, carry local stations plus it is also good business for
the local station and cable operation.

Mr. FRANK. If it is good business for the cable operator he or she
would do it. I do not think we should be imposing-I do not think
we have to force him by statute to follow on good business judg-
ment.

Mr. WASILEWSKI. I happen to think it is good business. I agree it
is good business.

Mr. FRANK. If it is good business for cable operators to carry
local stations let us not worry about it. I am not prepared to
assume a majority of cable operators are going to be dumb business
people so I do not think it is an argument we should be forcing
them to follow on good business practices.

Mr. KUHN. Not only do I think it is good business, I am confident
enough about the strength of sports programing to think local
cable would carry that because it would want to carry it very
much. But let me go further and say I strongly support the philos-
ophy of your bill on the marketplace, probably more strongly than
anybody because we in sports have one distinction that puts us in a
different boat from other program suppliers. That is for all practi-
cal purposes our programs, once shown, are finished. Occasionally
you will see a replay of a sports program but mostly you do not.
Therefore we have one shot and we are done. We have ephemeral
value. We cannot benefit from even a fair copyright fee because,
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once shown, it is gone, and we really need the free marketplace
more than anybody.

Mr. FRANK. Your comment with regard to if you had tQ choose-
if it was a package you would keep compulsory licenses, you would
prefer to have must-carry and not compulsory licensing but if you
had to choose you would take that package whereas on the other
side if it was distant signal exclusivity and compulsory licenses you
would throw out the whole package.

Mr. WASILEWSKI. I would take it to my board of directors which
is meeting in June before I made that decision. That package has
not been proposed to us yet.

Mr. FRANK. It has now.
Mr. WASILEWSKI. I am not in a position to respond. I hope you

appreciate that. One other thing I would like to point out. The
copyright law since 1909 has not been the great example of princi-
ple and logic.

Mr. RAILSBACK. I am glad I never had to try cases against you
because by the time you finished your closing argument, I would
still be concentrating on what you said in the first couple of sen-
tences.' He thinks a lot faster than I do and I have trouble keeping
up with him.

Mr. KASTENMEIER. The gentleman from Illinois.
Mr. RAILSBACK. I want to make it very clear I have only-as he

knows-the highest admiration for Barney. I just have trouble
keeping up with him. Getting back to what the chairman said, I
think all of you have been around long enough and you are all
veterans of the wars. We are asking questions that may appear to
be hostile, but you know we are just trying to hopefully get the
facts. I would like to go back, if you are able to give information
Mr. Valenti, to a question asked by Mr. Sawyer before he left. It
may be of a proprietary nature, and you might not want to respond
although you already mentioned the revenues and profits and par-
ticularly the return on equity of the cable systems. What about the
program supplier's return on equity? I would like to ask about the
networks, and I do think Mr. Kuhn has a different problem, but if
you have that information would you provide us with it?

Mr. VALENTI. Yes, sir. On all publicly owned corporations, that
information is readily available. I might add all revenues for the
first quarter of 1981 are down for the motion picture companies
substantially.

Mr. RAILSBACK. Can you then provide us with the same kind of
information that you listed in your statement relating to return on
equity? I realize I made a distinction. You pointed out they have a
built-in monopoly in effect which you do not have, and you have to
negotiate and so forth, but I wonder where the program suppliers
would be, say in the Fortune 500 or the Fortune 100, as far as
return on equity. Where would they likely be?

Mr. VALENTI. I do not think any motion picture company is in
the Fortune 500. They are below that. Gulf & Western is Fortune
500 and Trans America is and a motion picture company is a
subsidiary of those operations but I will be glad to supply you with
the publicly held corporation return on equity. There is no prob-
lem. But I must, Mr. Railsback, again say remember that the
motion picure companies are operating in the competitive arena.
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They have no subsidy. We, the motion picture companies, are subsi-
dizing these people.

Mr. RAILSBACK. You made that point and you pointed out their
average return on equity I think at something like 19.3 percent.

Mr. VALENTI. There is return on equity of 55 percent of the cable
systems or from 20 to 40 percent or more.

Mr. RAILSBACK. I understand but in your statement I think the
aggregate figure is something like 19.

Mr. VALENTI. Around 20 percent, the aggregate figure.
Mr. RAILSBACK. Let me ask you this. How much money or rev-

enues do cable systems derive from pay TV and how much do the
program suppliers get?

Mr. VALENTI. I will give you that Mr. Railsback. Pay cable is
usually sold anywhere from $10, $11, $12, $14, $15 a month to the
subscriber. The cable operator keeps 60 percent of that. The other
40 percent goes to the middleman who licensed the program origi-
nally from the program supplier and then he splits that with the
middleman so it breaks down like this: Sixty percent to the cable
operator, 40 percent to the middleman which means middleman
maybe keeps 20 or 25.

Mr. RAILSBACK. Who would be a middleman?
Mr. VALENTI. Movie Channel, Home Box Office, Showtime. These

are middlemen. They license the movie from the motion picture
company and they retail it or wholesale it to the cable operator so
the cable operator keeps 60 percent, Showtime will keep 20 to 25
percent; the program supplier will get 15 to 20 percent. [See appen-
dix III 6.]

Mr. RAILSBACK. Given the fact of deregulation of the distant
signal and syndicated exclusivity and given the emergence of satel-
lites which are not now paying copyright, what is to prevent, and
what is your prognosis-why do not the program suppliers then
start selling to the pay TV and then let pay television emerge and
become more of a fact, which apparently it is anyway. What would
be the ultimate effect of that on free programs from the networks?
I am trying to see where we are going. Say we do not do anything
about distant signal importation or syndicated exclusivity, would it
not likely be-and I think you said this before-that the program
suppliers might then decide to really emphasize selling for pay TV
purposes and I would be dealing then with the cable system.

Mr. VALENTI. Mr. Chairman, I think it is a fact of life that if this
compulsory license is not abolished, if syndicated exclusivity is not
made a fact of life, programs suppliers are businessmen and they
are not going to be able to recoup their investment. They have to
recoup their investment in the syndicated market, not in prime
time television. They either deficit finance that or break even so
they must wait until their program goes into syndication to recoup
their investment and make a potential profit. If the area is denied
to them-and it will be with the lack of any exclusivity in the
marketplace-you cannot sell your syndicated programs for their
true worth. I think it is without any question that by 1985 when
you have 15 to 20 million pay cable subscribers that the great
majority of the intelligent and most creative programers will be
going into pay cable and will depart the free television market-
place. I do not think there is any question about that in my mind.
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Mr. RAILSBACK. So, then that decision which your members have
some control over would really impact or could impact seriously-if
what you are saying is right-on the networks.

Mr. VALENTI. I do not think there is any question about it. The
programer would like to stay in free television because then he can
go to pay cable at a later time. He would like to stay in pay
television because that is where his marketplace is but if that area
is denied of the true value of his program he can never recoup his
costs and profit potential erodes so he would do what a prudent
businessman does. He will get out after a landscape that is marred
and barred to him by these hedgerows of no exclusivity.

Mr. RAILSBACK. Why are you worried about that, if your mem-
bers can make a lot of money going that route?

Mr. VALENTI. Because I think that is a great loss to our compa-
ny's syndicated program market. That is worth $600 million.

Mr. RAILSBACK. What I am saying is you charted for us what can
happen, and what can be done, by your members to really go in a
different direction that would still be a very great revenue produc-
ing direction for them to go, and why do you care--

Mr. VALENTI. We care very much. You have two markets now,
syndicated and pay cable. If you now so pollute this market with
these barriers we will lose this market and only have one left
instead of two. Every businessman would like to have several mar-
kets into which he can insert his product. Sooner or later this
market will become so barren of opportunity, we will have to leave
it, not because we want to because there is nothing there for us.

Mr. RAILSBACK. Even in respect to Ted Turner's channel, for
instance superstation-my understanding now is that the program
suppliers are really increasing their charges to channel 17 and that
they are charging more naturally. Now they are reaching a larger
audience. They are making the effort to charge more for advertis-
ing because of the fact that they are now reaching, whatever it is-
somebody said 12 million. So even with the satellite, even with
channel 17, your people are charging accordingly, are they not?

Mr. VALENTI. No, sir. As a matter of fact, that is why a number
of program suppliers are not selling their product to Ted Turner,
because there is a compensatory balance that is out of whack.
Maybe 10 percent or 15 or 20 percent extra money that Ted Turner
will pay them will not compensate for the 40 percent losses they
will suffer in those 12 million subscribers in the communities
where they can get in and the syndication market is lowered.

Mr. RAILSBACK. Is that all he is paying? You are saying he is
paying only 10 percent more--

Mr. WASILEWSKI. I am saying that Ted Turner will pay 10, 15, 20
percent more than he would ordinarily pay for the Atlanta market
if he were just selling the Atlanta market but the extra money
being received by some program suppliers in their judgment does
not compensate them for the loss of syndicated revenues in the
outer markets. Therefore a number of program suppliers are not
dealing with Turner because it is a loss situation for them.

Mr. RAILSBACK. I think Mr. Chairman that I have used up my
first 5 minutes or more. I hope we have a second go-around today. I
think these are all very important witnesses.

Mr. KASTENMEIER. The gentleman from Virginia, Mr. Butler.
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Mr. BUTLER. Thank you, Mr. Chairman. I apologize to the panel
for having to leave briefly. My bankers were visiting me and I had
to give them priority according to the marketplace. We are here
because of a copyright problem. That is the jurisdiction of our
subcommittee and I do not want to go back to basics, but our
legislative authority is in the Constitution, and I quote "To pro-
mote the progress of science and useful arts by securing for limited
times to authors and inventors exclusive rights to their respective
writing or discovery." That is the touchstone that is the basis on
which our jurisdiction proceeds. Now, I am concerned about pro-
moting the progress of science and useful arts, and I would like to
know from you particularly, Mr. Valenti, and all of the panel, what
course of action by this committee would most likely improve the
quality of the televison programs available to the viewing public?

Mr. VALENTI. Abolition of compulsory license.
Mr. BUTLER. Why?
Mr. VALENTI. Then there would be a marketplace which the

authors would be free as the Constitution I think intended for
them to be, to license or sell or rent their product to those who
want to see it or read it or view it.

Mr. BUTLER. You talk about protecting the true worth of your
product. That disturbs me a little bit because I cannot believe the
true worth of some of these things is what they have to pay for
them. And I am genuinely concerned about whether we are not,
through this process here, protecting the true worth of a product
that really is not of the quality that the American people are
entitled to receive. That is the reason for my question and, of
course, what you are saying in response to it is that this will make
more money available or assure that the continued price will be
received by the vendor, who is the preparer of your product. Does
that truly assure us that the quality will be there?

Mr. VALENTI. I gave you the wrong impression. The most impor-
tant aspect of what I am saying is not the money. It is the control
over the use of a product, that the author or the owner should
control the use of that product. Just as you control the use of your
automobile. You do not put your automobile in front of your house
and I come and take it from you and I drive it around at night and
I return it the next morning and I pay you for the gas and you said
"Why did you take my car?" I answer, "I have a perfect right to
use it, it is in the public interest." But of course that is what I am
talking about, is the fact that you have taken away control over
ownership of our product with the compulsory license. That is the
principal defect that must be cured.

Mr. BUTLER. That is in the public interest.
Mr. VALENTI. I have to assume that in the environment of this

land that the respect for private ownership or property is so deeply
embedded both in the rubric of the land as well as the passage of
laws that there ought not be any quarrel about that.

Mr. BUTLER. I do not think there is a quarrel about that.
Mr. VALENTI. I would say maybe the Government should own all

property. I do not believe that but I am merely saying if you
believe that the author should not control his property then you
ought not to be able to control your house, or your car or your
business.
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Mr. BUTLER. I am concerned about what will make the author
grind out something a little more palatable to me.

Mr. VALENTI. My response to that is I think the public in the
long run determines what it is they want to read and to see and
eventually to think. I personally find a lot of what is viewed and
read unpalatable to me. It is not to my taste but unless I am able
to inflict my judgment on others I have to give them the same
right to inflict their judgment on me so that is what a free market-
place is all about Mr. Butler. That which is tawdry and meretri-
cious sometimes finds its way along with that which is excellent in
quality.

Mr. BUTLER. That has been borne out by television programing.
Mr. Kuhn, if I may direct myself to much the same question that

you are asking us. FCC apparently left in place some syndicated
room for sports that in effect is a territorial exclusivity. What
public purpose would be served by or what way would progress and
science and useful arts be promoted by Congress granting your
industry a right to territorial exclusivity?

Mr. KUHN. I believe territorial exclusivity in professional sports
is the best way to assure the reasonable financial stability of sports
franchises. And with financial stability of franchises comes the
location stability of franchises, which is a matter about which the
public is concerned. If we have financial stability, we also have a
much better chance in professional sports to be able to maintain a
price level for our tickets at which the public will feel able to come
to our events this will, in my judgment, also protect the public
interest. One of the problems we face today in baseball is that-
because of the great swings between the more profitable and less
profitable clubs-there is a tendency to make moves in the free
agent market which are unreasonable in order to be sure you will
be one of the guys who is doing well and not one of the guys who is
doing badly. If we were able to develop more markets for our
copyrighted products, I think we could bring a leveling off of that
process, which would also be in the public interest.

Mr. BUTLER. I am having the same problem Hal Sawyer has.
What we will do is insure that we pay the gentlemen well for their
services which we do not enjoy watching. I have that same problem
with what it is costing you to get the services of your actors, if I
may use that word.

Mr. KUHN. Can I make one observation on that, Mr. Butler.
Even in the face of free agents in the last 5 years and a tremen-
dous~upswing in the salaries that are being paid in professional
baseball as well as in other professional sports, the ticket price in
baseball has risen less than inflation during those 5 years. Today
the average ticket price in baseball is only $4.98. What has hap-
pened is that our people have gone out and worked to produce new
revenues for our business, to attract more people to our business,
to market better and to serve the public better. The result has been
that our new revenues have passed through to our players, and the
ownership remains in the same condition in terms of profitability
as it was before.

Mr. BUTLER. That is an interesting observation. You would like
for your pay to keep pace with the cost of a baseball team. The
broadcasters, of course, are necessarily concerned about the FCC
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findings. My reading is that the FCC has found that cable does not
reduce broadcast audiences, except in special circumstances and
then only marginally. What is the evidence to rebut that conclu-
sion?

Mr. WASILEWSKI. I submitted a Bakersfield study that points out
where you had grandfathered signals being brought in from Los
Angeles, that the local television stations are impacted greatly.
Now, the evidence of Bakersfield, I think, is going to be repeated
over and over again as cable comes into the major metropolitan
areas. Basically cable has not come in with distant signals to the
major big markets and it is going there now as has been pointed
out previously and I think that is why everybody starts to get very
concerned about this, Mr. Butler, because they realize this econom-
ic base for cable is going to be increased greatly. For example,
when cable first started I was a lawyer. I was trying to find a
broadcaster or a motion picture producer or movie company or
anybody to sue and establish the copyright law as against the cable
back in the early 1950's. At that time it was beneficial I guess you
would say to broadcasters to have this signal picked up and carried
and nobody was about to go in and try to assert those rights. But
as cable has grown, as cable has become a big industry in and of
itself and since 1976 with the changes, the growth, satellite and
superstation and the modified FCC rules, we have a whole new ball
game here where the impact is going to be very great upon not just
stations in small markets but other stations as well unless we
recognize the proprietary interest as represented basically by Mr.
Kuhn's sports people, but Mr. Valenti and producers and for broad-
casters, too. I think the impact from distant signals without any
fair compensation or payment is going to be very great and it will
injure the public, too.

Mr. BUTLER. The problem I have with that-outside of the one
study you mentioned-is apprehension about the unknown enemy.

Mr. WASILEWSKI. That is what FCC kept saying and they do not
even accept the Bakersfield study. We point out the difference
between Bakersfield and San Diego is a very big difference in
impact. It will be exacerbated as more and more cable goes into the
bigger markets, unless there is some firefighting for programing.

Mr. BUTLER. I appreciate your view. Let me turn to one more
point, if I may, and this comes back to Mr. Valenti. The cable
operators are always telling me that if we change the law going
into the open marketplace, he simply will not get programing. If he
does bargain, the program owners will want more than they can
afford to pay and all this will make it necessary to increase cable
subscriber rates if they are to survive. Now, is there some truth in
that?

Mr. VALENTI. Absolutely none, Mr. Butler. I will tell you why.
First and foremost it is in the selfish self-interest of program
suppliers to want to keep cable viable and healthy. Not basic cable
but you need basic cable to get to the one market, the two markets
that program suppliers see for the future. One is pay cable. Pay
cable is built on basic subscribers. If the basic subscriber drops off
you have lost your pay cable market. Two, advertisers supported
programs. These have to be bargained in the marketplace now. As
that business grows it is a better market for us ergo we must keep



356

cable systems alive and growing, if for nothing else than we are
selfish and -avaricious which may be the most compelling human
motive of all for the benefit of cable, but having said that, for
example I just pointed out we only have to deal with 50 companies
and we will have covered 75 percent of the cable subscribers. The
way the marketplace works is that there is no monolith of program
suppliers. There are hundreds of them, literally hundreds, so if I
charge too much for my show the cable operator says the hell with
you I will go over and get a program from Wasilewski or Time-Life
or CBS or Grant Tinker or Norman Lear or Larimore, you name
them, programing is available by the long ton, so the marketplace
adjusts to this. No. 2, there will be middlemen springing up as I
pointed out. Wherever there is a market an entrepreneur is lurk-
ing. Therefore a middleman such as Ed Taylor who runs Southern
Satellite which takes WTBS superstation programing and hurls it
with the speed of light to some 12 million people has a thing called
Program Satellite Network. He wants to be in the business of
maybe licensing 1,000 pieces of program material at one-tenth of a
cent a subscriber, or even one-fiftieth of a cent a subscriber. Then
he takes his catalog and by his computer, through satellite, beams
the program to 3,000 cable systems if he so desires. Such middle-
men are ready to spring up and finally I think you will also see
that advertisers' support is going to be the thing of the future. If
you really peel back the conscience of the cable operator he will
tell you 5 years from now distant signals are out. It will all be
advertiser-supported programing. Instead of bringing in WTBS for
which he pays 10 cents a subscriber, now he will have two adver-
tisers who will pay cable to show his program. He will bring in the
same programs. WTBS could have bought them except this time he
has local advertisers supporting the purchase and distribution. So
he not only recoups the investment on what he has paid for the
program, he will make a whopping big profit on it through adver-
tising revenue. There is no question about it. My aide here just said
that VIACOM, which is a major cable operator, is trying to bridge
the gap when there was an abundance of channels for programing
and when operators will be forced to choose among program op-
tions. There are going to be so many program options according to
VIACOM that they will have a problem in deciding which option
they choose. Finally, I would think one document I would like this
committee to read in answer to your question, Mr. Butler-when
the cable industry comes before you they tell you they are going to
be frozen out and they are in deep trouble and they are little mom
and pops and they are in a terrible situation but when they sent a
report in April of this year to Senator Packwood not dealing with
copyright but dealing with the first amendment, they had a differ-
ent melody to which their lyrics were attached. Cable television
has grown explosively over the past two decades. It says, "We used
to be CATV. We are not any more." I quote you the following
paragraph and I will file this with you, Mr. Chairman. I think you
should have it. "Today the situation with regard to cable-" by the
way the author of this document is the National Cable Television.

Today the situation with regard to cable has changed dramatically. While cable
operators continue to transmit television broadcast systems, they also transmit
programs that they produce or purchase and that are shown only on cable. News,
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public affairs, entertainment is available to the cable operators from a variety of
nonbroadcast sources including national cable networks made possible by satellite
delivery systems.

Now what they are talking about Mr. Butler is what I am
talking about. A variety of nonbroadcast sources is now available
and in the document to Senator Packwood they confess it and put
it on paper. So the anxiety and concern issued in plaintive terms
by the cable industry is simply in the minds of cable operators
today nonexistent.

Mr. BUTLER. Thank you very much.
Mr. KUHN. Could I add to that because it is an important point

whether there is a market we could sell to. In our statement we
point out that today we in professional sports are already selling
heavily to cable-the New York Mets, Yankees, Pirates, Phillies,
Reds, in baseball, Islanders and Raiders in hockey are all selling.
There is a lot of willingness on the part of professional sports to
deal with cable. We see it as an important supplementary market
to our over-the-air. Coming back to a question Mr. Railsback asked
before, we would be reluctant to give up our over-the-air television.
For sound public relations and promotional reasons we think it is
important for us to televise over the air to the public. But we see
cable as an important supplement to what we do, so it is a nice
Mixture of things for us to see cable develop. We want to do
business with cable, so does hockey, so does basketball. There is no
question professional sports could deal with cable and would be
happy to do and are doing so.

Mr. BUTLER. I thank you very much for the response to the
questions. I think it will be interesting to see when we get the
cable television operators to where we will be able to pick this up
and peel back the conscience. Then we will find the melody to
which the lyrics are truly attached. I look forward to that experi-
ence. I thank you for showing us the way.

Mr. VALENTI. May I quote you, Mr. Butler.
Mr. BUTLER. It is not copyrighted.
Mr. KASTENMEIER. After those lyrics, Mr. Frank.
Mr. FRANK. Mr. Wasilewski, briefly there is a switch available

you can buy privately that allows it to be adaptable for both but in
any case technologically it is possible from what you tell me. My
guess is today there is no great demand for convertibility but if we
were to abolish must-carry there would be a demand for convert-
ibility and I take it technology would not be too difficult to make
television sets adaptable for both.

Mr. WASILEWSKI. I am a lawyer like you I guess but I think it
would be very simple.

Mr. FRANK. I would accept it. The point is if we dealt with must-
carry mandating convertibility would be a reasonable way to go.
Let me go beyond that to the question of what the obstacles of the
current situation are. I apologize if this was covered before I got
here but what in each of your various groups-what is the state of
your expectation from the cable tribunal? When will you get some
money?

Mr. VALENTI. I have back here one of our attorneys, Mr. Cooper,
our vice president, and Mr. Attaway, also a vice president, both of
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whom performed for weeks before that tribunal in 1978. Distribu-
tion has been hung up in the courts.

Mr. FRANK. That is the first year's distribution under the new
law?

Mr. VALENTI. That is right, 1978. Now the copyright tribunal
even though the case is pending before the courts and may be hung
up there for quite a while they have ordered I think 50 percent of
the 1978 royalties distributed but the other 50 percent is hung up
in court. And 1979 will probably also be appealed and it will be
hung up.

Mr. FRANK. This is the same for everybody?
Mr. VALENTI. Yes, sir.
Mr. FRANK. One of the proposals you made-one possible re-

sp-nse is to change the formula. Am I correct if we were to change
the formula we then would have a whole new round of appeals to
go through so if we change the formula to continue compulsory
licenses then we would have another 3- or 4-year period before you
got full distribution, is that correct?

Mr. VALENTI. Of course it is. As long as you have an overture
you can make to the court some people will take it and you are
hung up.

Mr. FRANK. I foresee a single-no one proposed to my satisfac-
tion a formula for allocating what 12 "I Love Lucy's" are worth. It
seems to me we would have a cycle in which we changed the
formula every few years and we would have to go through these
appeals and you would get paid once every 5 years and your cash
flow problems would be significant.

Mr. KUHN. You can be sure we would be appealing. As an
example, the tribunal determined that sports, including amateur
sports and the NCAA would end up with only 12 percent of the
1978 royalty pool. That determination was made in the face of the
key role that sports played in developing cable. We are unhappy
with 12 percent, and we are one of the people appealing and
complaining. Unless our share reaches a considerably higher level,
we would still be appealing.

Mr. FRANK. So we have total amount, allocation-could there
exist a reasonable set of allocation formulas?

Mr. KUHN. Ours is.
Mr. WASILEWSKI. Ours is, too.
Mr. FRANK. And they are mutually exclusive. It was suggested to

me he did not like that section of the chairman's bill which pro-
posed a more specific set of instructions about how to allocate
because it was so hard to do. If that is the case that is more of an
argument against the compulsory licensing.

Mr. VALENTI. CRT recently granted a 21-percent increase in
overall royalty because of inflation in the last 5 years. Even that
has been taken to court by the cable people. They do not want to
pay the inflation rate so it may be tied up for months. Two, I think
the problem is that when you take five people or seven people or
three people, no matter how intelligent or well meaning, it is very
difficult for them to be able to say what a seller and a buyer would
agree on as a true worth of some program in Spokane or in
Madison or in Chicago. It is impossible.
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Mr. FRANK. I gather we will be having government people testify
later on. One of the arguments that has been made against aboli-
tion of compulsory licensing is transaction cost. I would be interest-
ed in some of your transaction costs. You were talking about vice
presidents and counsel. I think we should be clear these are not
one time only costs if we assume there were to be changes in the
pricing. These are only one time costs if figures are set forever and
that is unlikely. I would be interested if you could submit for the
record some estimate of transaction costs you have undergone with
regard to this whole process and what presumably they would be if
there were to be legislative mandated changes in the formula, what
your costs would be. I would be interested in seeing also what the
government has done.

Mr. KASTENMEIER. The gentleman from Illinois, Mr. Railsback.
Mr. RAILSBACK. Is there any indication that the basic service

charge for cable subscribers has gone down? I know it is due
partially to the increase in pay TV. Is there any indication that in
some of the new cable program areas-I guess Boston is one place
where they are reducing the subscriber charge so the copyright
royalty rates would be the formula on which the rates are figured,
although I think it is based on what gross receipts are of the basic
service charge. You are not making the charges that they are doing
that to reduce their copyright royalty payments.

Mr. VALENTI. No, sir; they are not doing it to reduce copyright
royalties which is a pittance. They are doing that to load up basic
subscribers so they can increase their with pay services. We know
Warner-Amex in its proposal in Dallas is tiering and the basic
service is $2.75 a month. There was one cable system in Hawaii
giving it away, zero. That sort of thing.

Mr. RAILSBACK. I have a big problem. Fankly-maybe you can
help-in the event you eliminate compulsory licensing and go to
something like retransmission consents, given the fact that you
have 4,000 cable systems, you have the program suppliers, you
have the broadcasters, you have others, you may have middlemen,
how in the world are the cable systems going to be able to actually
negotiate with all those different entities?

Mr. VALENTI. Very simple. In my original testimony I pointed
out Mr. Railsback, that 50 companies-you could sit down with 50
people and reach 75 percent of all the cable subscribers in America
right now.

Mr. RAILSBACK. The way you look at it you are talking about the
program suppliers providing the programs and being a copyright
holder and then the program suppliers negotiate with the broad-
casters.

Mr. VALENTI. There is no transmission consent. Dismiss that
from your mind. Under retransmission consent the broadcaster had
to give consent to the program being shown on cable. Under the
abolition of compulsory license the broadcaster is out of it except
for the specific programing he owns.

Mr. RAILSBACK. That is what I am saying. Suppose then that the
program supplier sells to a station and gives him exclusive license,
and then suppose the cable system which also overlaps that area
wants to carry a program. At that point-you are not just talking
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about the program supplier. You also have to worry about that
station and that market area that has some exclusivity.

Mr. VALENTI. That is why I am saying we want to retain control
of our product. If we can sell exclusivity for a limited period of
time either to cable systems--

Mr. RAILSBACK. But you see what I mean. In other words, you
have a problem there. Wherever you have a station that has any
kind of exclusivity, then that cable system is going to have to
worry about that particular station as well as negotiating with the
program supplier.

Mr. VALENTI. That is not so difficult. We do that with television
stations all the time whose signals overlap, Mr. Chairman. This is
something we do every day with 600 television stations. We are
going to be doing it with 1,500 to 2,000 lower powered stations and
dropins. We will be doing it that way. For example Showtime,
Home Box Office, and Movie Channel, are today negotiating with
over 3,000 cable systems. They are doing it with 3,000 cable sys-
tems. They are programing their pay channels. Sometimes they
have one, two and three pay channels all being programed by these
three organizations. They are doing it with 3,000 cable systems. It
is simple.

Mr. RAILSBACK. Let me ask you this. What would be wrong with
having some kind of a free marketplace negotiation, but in the
event of what appears to be something similar to what happened in
the late 1960's when the cable systems simply were not able to
negotiate for the program, what about having something in the
nature of a compulsory license subject to free market negotiation
backed up by compulsory arbitration?

Mr. VALENTI. Let me say first, Mr. Railsback, the 1968 so-called
experiment was retransmission consent. There were two factors in
that 1968 experiment that are not present today. One, the broad-
cast station had to give permission. Two, there were only a handful
of cable systems.

Mr. RAILSBACK. But the broadcast station, where it has an exclu-
sive license from the program supplier, is still going to have to
consent.

Mr. VALENTI. No, Mr. Railsback, we are going to sell to a cable
system; the broadcast station is not the seller. Forget him. We have
a contract with the broadcast station for exclusive rights to Mash
in say the Chicago area. We are not going to sell Mash to a cable
system, but we have 4,000 other series we can sell to the cable
system.

Mr. RAILSBACK. You would not sell to Ted Turner one of the
superstations that paid you a great deal of money for it?

Mr. VALENTI. Absolutely not. Because that destroys the exclusiv-
ity provision of our contracts. We will sell to Ted Turner a lot of
programs that he would probably not seek to get exclusive rights
on. We will give them to Ted Turner and let him go nationwide or
for example, the San Diego cable system may say I want Mash on
my cable system, I will outbid the local television station," for it, so
we will exclusively license Mash to the San Diego system and
television stations then cannot get that program.

Mr. RAILSBACK. There will be arguments on the other side about
how this would work which a lot of people see as similar to, if not
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analogous, to a retransmission consent, given exclusive contracts
with the particular station at a particular area and the impact it
might have. Getting back to the other part of my question, what
would be the matter with compulsory, within your case, abolishing
the Copyright Royalty Tribunal but coming in with something in
its stead, namely free market negotiation backed up by compulsory
arbitration in support of a compulsory license?

Mr. VALENTI. First, Mr. Chairman, I do not know how that would
work. I suspect the so-called phrase, "Transaction cost might be
pretty high." But you are obviously including syndicated exclusiv-
ity as part of the package because without it we have lost control
of our programs so we have the matter of exclusive use of a
program.

Mr. RAILSBACK. That is true and that is an additional question.
Now what I am trying to think of-I am thinking about the old
days of music when ASCAP was formed and they got into the
business of nightclubs and into the business of making records, and
so forth. So what you have, as I understand it, under a consent
decree-I think it was a 1949 consent decree-you had outfits like
VMI and ASCAP that were able to negotiate for the composers
who had formed this society and it has worked fairly well. In the
event one of the users challenges or wants to challenge, then under
that consent decree, they can go to court and challenge. I am
talking about something like that.

Mr. VALENTI. The big difference is you might hear a piece of
music at 4:30 and like it so much you want to hear it at 6 and 7
and 9. You might hear the same song 5 or 6 times a day but if you
see Sanford and Son at 4:30 it is unlikely you will want to see the
same episode at 6:30 or next week or 2 months from now. It is the
fungibility of the program that comes into question. Music can be
played over and over again and is ad infinitum but a program, as
Mr. Kuhn pointed out with his baseball game, there is a kind of a
fragile life to it and you have to put it to rest for a while then
bring it back again. That is why the exclusivity part is very impor-
tant.

Mr. RAILSBACK. But the rules of exclusivity would still be under
control, I would think, although this would be entirely a separate
question. In other words, I would think that would be something
that we would want to consider, whether to present exclusivity if
the FCC deregulation goes through. In other words, if the actions
are upheld which have been challenged, then you no longer have
exclusivity.

Mr. VALENTI. True.
Mr. RAILSBACK. Forgetting the exclusivity, you know what our

job is as I see it. We are talking, as Mr. Butler said-not about a
communications policy, but a copyright policy designed to do what
the Constitution assigned to us the responsibility of doing. That is
very important from your standpoint, I realize that. But in doing
that, I think some of us feel, or I feel, we have a number of options.
We can reform the Copyright Royalty Tribunal. We can do some-
thing like the chairman has suggested be done, a reform of the
tribunal to make it work better. I for one think the tribunal has
not had equipment. It has been understaffed have there has been a
lot of problems. No superpower. I realize what your comments are
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about, the superpower, Mr. Wasilewski. That is one alternative.
Another is to abolish compulsory licensing and see what happens.
The cable people will say that would be chaos and they are appre-
hensive about it. Third, we could go back to something similar to
what happened in music and try to give the parties the right to
voluntarily negotiate, but with some kind of banning mechanism if
that mechanism should prove to be needed. That is what I am
saying. We have a tough job and I think anything we do we are
going to give a lot more thought to than what we did originally
with the Copyright Royalty Tribunal which came into light in the
copyright reform.

Mr. WASILEWSKI. I agree with Jack. If you do do away with
compulsory license and you do impose total liability, that there
would be mechanisms developed rapidly to make that sale and it
would be a highly computerized operation to protect exclusivity, as
he pointed out. As you know, ASCAP and BMI came into existence
not because of anything this Congress did. They came into exist-
ence as voluntary representatives-ASCAP in particular-and then
after Victor Herbert heard them sing the song, they came into
existence to represent the authors and composers and publishers.
They made out their own deal where half the revenue went to
authors and composers and the other half to publishers.

There is one distinction that I do not grant exclusive rights for
playing of a particular song, but they do have highly computerized
operations to determine what is a fair and equitable payment out
to the authors and composers.

Mr. RAILSBACK. They have a backup, do they not? I am told that
with the consent decree-if a complaining user of music wants to
ask the U.S. District Court for the Southern District of New York
to review royalty rates, they can do that.

Mr. WASILEWSKI. In 1949-but not because of anything this Con-
gress did. That was a result of a Justice Department inquiry and
antitrust signing of consent decrees back in 1949. When they were
a monopoly at one time in 1940, they were going to increase their
fees to broadcasters by 100 percent. That is when this started.
ASCAP came into existence as a voluntary representative of a
group because they were so monopolistically oriented. There is
where arbitration came.

I am saying that could come about as a natural result of doing
away with compulsory license and giving full liability.

Mr. KASTENMEIER. Does the gentleman from Virginia have fur-
ther questions?

Mr. BUTLER. Along the line Mr. Railsback is pursuing, of how
this world you all envision will function, I have 16 cable systems in
my district. That is about one for every 3 miles.

Now, how would those little fellows survive in the world of a free
marketplace? How would they go about getting decent programs
for their community? That world sounds very good to me, but these
people have a lot of money out there. That is a lot of money to
them and a little cable system represents a substantial investment.
How would they survive?

Mr. VALENTI. I am looking at Salem's cable system in your
district. I am looking at the system. It has a total number of
subscribers of 4,799.
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Mr. BUTLER. That is one of my larger ones.
Mr. VALENTI. It could carry what would be defined as local

signals. In other words, it would have the three network stations at
no charge, and no copyright fee, whatever else complemented local
signals. They may want to program two or three pay channels in
which they would seek out the middlemen who deal in programing
pay channels, as they are going right now.

Then they would seek out a middleman, Ed Taylor, or they
would have any number of representatives call on them and pro-
gram three or four other channels. They might want to program a
children's channel, a series channel. They might want to program
a suspense channel, whatever they wanted to program. It would be
easily done with all sorts-they will have more people offering
them programs than they can use at prices they can afford based
on per-subscriber cost. But now they would have something else,
Mr. Butler, they don't have by bringing in WTTG and WTBS. They
will be able on those channels they program themselves to go to
the local people in that area and seek advertising. They will now
add another source of revenue that they are not able to provide
now, and that is, advertiser-supported programs. The proliferation
of programs is so abundant, Mr. Butler, for any one to question
whether or not there will be any programs in our business is
almost absurd because there are so many programs available.

Mr. BUTLER. I am accepting that. I am concerned about the small
operator who does not have the resources to do all these negotia-
tions and to pull it all together.

Mr. VALENTI. He will probably join what is known as the cable
networks and regional networks. They will spring up, entrepre-
neurs who will be bookers or buyers, as they call them in the
television business, who will program maybe 500 cable systems.
They will license everything from the program producers and from
middlemen, and they will go and program 200, any number of cable
systems.

Small theaters do that today. They don't have resources to book
all these films, so there are bookers who represent maybe 40 or 50
small theaters and who do the transactions with the theatrical
producers and books these theaters. That is how small theaters
stay in business.

The same thing would happen with small systems. The big sys-
tems would have large enterprises, but you are talking about some-
thing that is easily done because it is done in other areas of the
business today.

Mr. BUTLER. Thank you.
Mr. VALENTI. I pointed out about Cablevision, talking about

where cable systems are sharing facilities and costs and they are
bringing in channels of advertiser-supported programs.

Mr. BUTLER. Thank you.
Mr. KASTENMEIER. On the same note, whether these small cable

companies are, for example, in Caldwell Butler's district, or if they
are a company which merely retransmits local signals, what inter-
est are they to you in terms of copyright? Any?

Mr. VALENTI. None, sir. We don't urge copyright liability for
local signals.

Mr. WASILEWSKI. The local station paid for that coverage area.
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Mr. KASTENMEIER. To that extent, retransmission of local signals
is not involved in this formula or debate?

Mr. VALENTI. No, sir.
Mr. KASTENMEIER. Nor, in fact, in the bringing in of paid pro-

graming; that is to say, which is most of it. In Virginia, across the
river here in Arlington, there is a system more typical of big city
systems, bringing in C-Span, which is Congress. There's no copy-
right question there.

To the extent that HBO and Cinimax are already paid for, those
are negotiated contracts in the open market. C-Span is the Ted
Turner news network.

Mr. VALENTI. That is original pv ograming, for which cable
systems pay 10 cents a subscriber, about 8 or 10 or 12 cents a
subscriber.

Mr. KASTENMEIER. Then there is the USA network and C-Span,
also, who purchase their programs---

Mr. VALENTI. Thirty-five of those.
Mr. KASTENMEIER. So ultimately all the rest are local program-

ing. We get down to importation of two distant signals, Atlanta and
New York, or it might have been some other combination. These
appear to be the only questions essentially, since cable is either
paid for in one form or another, or an extension of local program-
ing. These are the the sole cause of all the difficulty. These are the
penetrators of local programing, of local exclusivity, in terms of
contracts.

Isn't that correct?
Mr. WASILEWSKI. Yes. What you are saying is there is full liabili-

ty and payment has been made for all the other programs except
those that come in without any competitive payment.

Mr. KASTENMEIER. Exactly. So in most markets, up to the present
time, it is not significant.

I was impressed when Mr. Valenti at the outset suggested the
big deal is the pay services. These are the things that attract
people to the cable. And there are a series of services, notwith-
standing the efforts of the long distance to impart the distant
signal importations.

If we could solve this limited area. If the removal of the FCC rule
becomes final, and it does become significant if, while all these
other things are expanding, there is an expansion in the importa-
tion of distant signals in the way that Atlanta, Chicago, and New
York WOR experience.

Other than that, there really doesn't appear to be a problem.
Mr. KUHN. I am not so sure that is right, Mr. Chairman. Just to

give an example, from the point of view of baseball, I happen to
live in northern New York, in a suburb of New York City. I have
cable and I can sit there and watch not only the Mets and the
Yankees over the air, but Ted Turner's Braves, and WGN with the
Cubs and White Sox. I can also watch the Red Sox and Phillies
coming in by microwave relay, which is a troublesome part of the
problem from the point of view of professional sports.

Our problems in Pittsburgh are not attributable to the supersta-
tion exclusively, but to microwave relays of baseball games in the
Pittsburgh markets.

Those examples could be multiplied in basketball and hockey.
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Mr. KASTENMEIER. I would have to add in that equation not only
superstations but any distant stations reported by any other means
of which there are a number.

Mr. WASILEWSKI. That's the point I was going to make. You used
the term "two", but more stations are imported than just the three
big superstations.

Mr. KASTENMEIER. I was thinking of the local example which
only imports two superstations.

Mr. WASILEWSKI. But if the FCC does away with the rules, it
would be unlimited potential for importation of stations.

Mr. KASTENMEIER. Someone else-I think Mr. Turner-was
giving me an example of-He would like to get into Syracuse.
Syracuse brings in one superstation, WOR, and one nonsupersta-
tion, WPIX in New York. For obvious reasons, I want to isolate the
problem because I think, in terms of total impact of cable, in terms
of messing up the market, it is rather more limited and the poten-
tial would be more limited because of the most attractive program-
ing really, not the old reruns that come in on some of these
stations.

Mr. VALENTI. I was going to suggest, I think it is very insightful
what you are saying, because what we are suggesting is simply
what you are pointing to. That is, the abolition of compulsory
license for distant imported signals by microwave or satellite. And
until the FCC abolished the distant signal rules, you were restrict-
ed to about two, except in the grandfather system. So essentially
what you have is-you have rightly pointed out-is an isolated
thing.

Everything else the cable systems are doing now on their own.
They are originating advertiser-supported programing. They have
pay channels. We are just talking about the importation of distant
signals.

Mr. WASILEWSKI. If the cable does go, and get this programing
and does originate, they have exclusivity against the local stations,
which the local station does not have against them, again pointing
out a basic unfairness. They can contract and keep the local sta-
tions from rebroadcasting that program from Baltimore because of
their exclusivity arrangement.

Mr. KASTENMEIER. But as was pointed out in earlier colloquy, I
would hate to see us mess up any particular liability for local
retransmission or, indeed, disturb most must-carry rules. At least I
would think that would be gratuitous because then both sides, if
thrown on the open market, one would claim they were doing
something for the other for which the other ought to pay, as the
cable interests have already done.

They suggested we don't have a must-carry rule; we will judge
whether we should charge stations to enhance their signals. So as I
say, some of this could lead to gratuitous economic conflict, which I
think would be counterproductive.

In any event, I would like to ask Mr. Kuhn, in terms of the
existing FCC regulations permitting team control over broadcasts,
it is within 35 miles of the stadium.

Is this adequate and, if it is not adequate, why wouldn't you be
interested in 50 miles?

Mr. KUHN. In terms of the mileage?
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Mr. KASTENMEIER. Miles, yes.
Mr. KUHN. We suggested 50 as compromise, although even that

we think is probably not really as good as we should have. Thirty-
five is not adequate because professional sports draw from well
beyond 35 and, indeed, they draw from beyond 50.

Take Kansas City with an extremely small market. In order to
survive, they have to draw from 100 or 200 miles away. So the 35-
mile rule is plainly not adequate.

I think even the statutory foundation has disappeared. I don't
think there is adequate protection. There are many other problems
besides mileage.

Mr. KASTENMEIER. Would this have any relevance for what
would be termed the distant signal or market? It would also relate
to that question.

Mr. KUHN. I would think if there were some such approach
taken 35 miles would not be a fair area. Hopefully it would be
considerably more. Ideally there would be a free marketplace.

I might say, indeed, it should be a free marketplace.
Mr. KASTENMEIER. I know you announced this, Mr. Wasilewski

before, but I think for the record it should be asked:
Inasmuch as we are dealing with recent FCC findings to this

effect, that there would be no serious economic harm to the broad-
cast industry as a result of the repeal of syndicated exclusivity
distant signal rules-they obviously made that finding-they made
it on the basis of a study. What is your response to that? They are
just wrong?

Mr. WASILEWSKI. I think they were wrong, and I think the U.S.
Supreme Court was wrong in their first two initial decisions. But
that does not change the law. It was a 4-to-3 vote by the FCC, and
the Supreme Court was 6 to 3, so there was substantial argument
even then on whether retransmission by cable was public perform-
ance for profit.

I think the FCC conclusions, in response to your specific ques-
tions, are unsound and they are grossly overgeneralized. I think,
more importantly, as I responded earlier, that without the FCC
rules the sort of expansive distant signal found in Bakersfield soon
could be typical as could 60 percent cable penetration.

When you get that kind of penetration in the larger markets,
there is bound to be impact. So to say there is no impact is
unreasonable and unsound.

Mr. KASTENMEIER. You say there is bound to be an impact, but
you are not able to document that?

Mr. WASILEWSKI. We have nothing more than what we submitted
up to this time, sir.

Mr. RAILSBACK. Are you talking about the FCC data or to us
today?

Mr. WASILEWSKI. Other than what we submitted today and the
FCC.

Mr. RAILSBACK. I was going to say I am familiar with your
Bakersfield case, but I think it is very important that you update
your submission to the FCC and give us any other relevant eco-
nomic data.

I was going to ask you to do that, so I am glad the chairman did.
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Mr. WASILEWSKI. I think the distinctions between San Diego,
which had protection, and Bakersfield, which did not have protec-
tion because of the grandfathering, are very significant. We will do
that.

Mr. RAILSBACK. It is significant that the FCC made the rule that
it did based on presumable economic data which was supplied both
by you and cable, and other parties. So, I am sure cable is going to
come in and say that-even in respect to baseball-your attend-
ance is up, that you're broadcast revenues are up, and if you have
anything to counter that, because I know they are going to make
that claim.

Mr. WASILEWSKI. We will have a lot of new people, and it is
worthwhile for us to make that presentation.

Mr. VALENTI. I think all you are saying is true, and we are
always asked to show harm. My answer is: Why should we have to
show harm because somebody is taking our property? Why should
we have to show that we are harmed and that it is a real problem
when somebody takes our property without asking us for it.

Mr. KASTENMEIER. The answer is, Because you claim harm.
Mr. VALENTI. I claim harm, Mr. Chairman, because I know what

producers in Hollywood are saying, and I know what they are
saying about these markets drying up.

There are two points that should be made about the FCC. One is,
the FCC was dealing with fraud data. Some of the data goes back
to 1972 in the so-called park study. Two, they were dealing with
harm, Mr. Chairman, on a rule which was still in effect.

How can you prove the harm that a rule, if it is deleted, is going
to cause when the rule is still in effect? In other words, I am
unable to show you harm-for example, I say I am going to be
mugged on the streets of Washington some day. I can't show you
that until I am actually mugged.

Now, we are going to get mugged when this rule is deleted, and
our property is no longer exclusively useful to anybody. I don't
think you have to be a Harvard MBA in the FCC to understand
that that is going to denude the worth of that product. That is a
business judgment that everybody understands in our business.
That's the answer I guess I would give.

Mr. KASTENMEIER. Are you anticipating that the court, indeed,
will uphold the FCC rules?

Mr. VALENTI. I learned never to anticipate court decisions or
election results, but I think it is fair to say that I suspect the
courts will uphold them. I don't think the court will look at this
data and see if it's fraud or do searching and analyze that as
MPAA did.

I suspect they will look at this to see if the judgment of the FCC
was not unduly arrived at. I would guess that is the way they
would handle it.

Mr. KASTENMEIER. I am not searching for a long discourse on the
subject, but one thing we have not covered is how minor league
sports-and I suppose baseball is essentially minor league-that is
to say, has essentially most minor leagues-there are other hockey
leagues, there may be one other professional basketball association,
the NBA. Are not these entities more adversely affected than even
the majors? I would think, for example, small, let's say, middle-
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sized communities in the South who are watching the 150 Braves
games each year, how can they be expected to turn out to support
the local team at Richmond or Charleston or any other such com-
munity if they are watching major league games on television?

Mr. KUHN. There is no question that the proliferation--
Mr. KASTENMEIER. Are the minor leagues also your responsibili-

ty?
Mr. KUHN. They are in this sense. There are about 20 minor

baseball-leagues today in the United States, Mexico, and Canada,
and those leagues exist in the United States and Canada because
they are heavily subsidized by major league baseball. But there is
no question that the proliferation of baseball hurts the minor
leagues. There is also no question that major league baseball can
hurt the minor leagues. But major league baseball works out an
annual deal with the minor leagues to support them. There is no
effort obviously to be made by the cable people to do anything to
help the problems with the minor league.

Mr. KASTENMEIER. One question, and we have discussed it before.
I will restate the question and ask Mr. Valenti, about the sugges-
tion implicit that there really is no need for legislation. Since there
is a massive shift to cable originated programing, it will take
precedence over the imported signal, and the imported signal will
tend to die away as a major competitive factor in the market. That
it is decreasingly a factor in terms of growth of cable and the form
of programing that cable will offer.

Mr. VALENTI. I think there is much to be said that the cable
landscape is going to be greatly and radically changed by just the
entrance of that kind of an event.

However, Mr. Chairman; it blights our efforts if, say, half the
market is not depending upon distant signal or 30 percent of the
market. It becomes very difficult to have control over the direction
of your product, when you have pockmarked all over the land these
little isolated enclaves where the compulsory license is still in
effect and being used, it causes terrible problems, therefore, I
would come at you conversely, that if this is the wave of the future,
then it will not hurt cable at all to remove the compulsory license,
because they are going down a different track, so I am saying it
would be easier to remove that compulsory license, and cable is not
going to be harmed by this at all, and we certainly do not want to
harm cable because, as I said to Mr. Butler, I guess it is human
nature to desire profits.

Mr. KASTENMEIER. Well, the hour is late, and I want to thank all
three of you for staying so late. I notice you have other engage-
ments as well, thanks for staying this late and contributing as
much of this time to our deliberations on this question. The com-
mittee is indebted to all three of you. We hope we can keep - in
touch with you and representatives of your various offices and
others who are interested in this question. I hope we will have
access to some of the facts, figures and other materials that you
have brought with you here today, as these hearings continue on
the subject.

On behalf of the committee, let me extend our thanks to all of
you.

Mr. VALENTI. Thanks to you all. We appreciate it very much.
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Mr. KASTENMEIER. Until next week, the subcommittee stands
adjourned.

[Whereupon at 12:50 p.m. the subcommittee adjourned to recon-
vene the following week.]
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professional staff member; Joseph Wolfe, associate counsel; and
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Mr. KASTENMEIER. The committee will come to order.
This morning the subcommittee convenes for its second day of

hearings on copyright matters. We will also consider today a
second issue-commercial use of sound recordings, specifically H.R.
1805, which would create a performance right in sound recordings.

This constitutes the subcommittee's third set of hearings directed
at this question of performance right legislation. We held 4 days of
hearings on H.R. 6063 in the 95th Congress and 1 day Gf hearings
on H.R. 997 in the 96th Congress. Both of those bills in preceding
Congresses were similar-I'm not sure that they were the same;
we'll try to discover that-to H.R. 1805, before us today.

In addition, we have the benefit of a 1,200-page study of the issue
by the Copyright Office. That study was specifically mandated in
the 1976 Copyright Act.

This morning we will hear from two leading proponents of the
bill. On June 10 we will receive the testimony of opponents, and I
expect that we will again receive fully the views of the Copyright
Office on a date subsequent to that.

The chief sponsor of H.R. 1805 is the gentleman from California,
George Danielson. He has long been identified with the issue and
has been joined by 35 other colleagues who are cosponsors. The
gentleman from Massachusetts, Mr. Frank, is one of those cospon-
sors.

Normally I would call on Mr. Danielson at this point to make a
statement. He is, however, busy attending a caucus meeting at
which I believe he will make a presentation. So I am expecting him
momentarily.

[At this point Mr. Danielson entered the hearing room.]
[Laughter.]

(371)
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Mr. DANIELSON. My timing is either good or bad.
Mr. KASTENMEIER. I was just saying you were busy at the caucus,

Mr. Danielson, and I was going to invite you to make a comment.
Mr. DANIELSON. I managed to sneak out, Mr. Chairman, when

the chairman wasn't looking. He was looking for Kastenmeier.
[Laughter.]

I don't know what's gone on before, and it takes either a fool or a
brave man to proceed.

Mr. KASTENMEIER. Actually, I just convened the hearing and
suggested we were hearing today from proponents of your bill, H.R.
1805. I gave a brief history of it and indicated we would be hearing
on June 10 from opponents; indicated that you had 35 other co-
sponsors, including the gentleman from Massachusetts, Mr. Frank,
from the subcommittee. And I was going to call on you to make
any statement you cared to at the present time.

Mr. DANIELSON. I recognize the chairman knows more about
running his subcommittee than I do, so I'll not take up any time
except to say I am certainly pleased to welcome here two of the
persons who know more about sound recording, I guess, than any-
body else in the United States. And I will just defer my comments
until later, if I may, and then we can hear from the witnesses.

Mr. KASTENMEIER. Before proceeding to the witnesses, the Chair
would like to announce that the hearing on H.R. 3530, relating to
criminal penalties for copyright infringement which had been
scheduled for next Wednesday, May 27, will be postponed to Thurs-
day, June 18. The hearing for testimony of Government witnesses
which had been scheduled for June 18 will be rescheduled to a
later date.

I am very pleased to greet our two witnesses this morning. We
have tried to reserve enough time for them. They are Mr. Victor
Fuentealba, president of the American Federation of Musicians,
AFL-CIO, and Mr. Stanley Gortikov, president of the Recording
Industry Association of America.

Both Mr. Fuentealba and Mr. Gortikov are well known to this
committee. They are experts. They are spokesmen for not only
their own association and federation, but they speak more broadly
on the subject on behalf of a rather long list of proponents of
performance rights. So I am very pleased personally to greet them
both again.

Which of you would like to proceed first?

TESTIMONY OF VICTOR W. FUENTEALBA, PRESIDENT,
AMERICAN FEDERATION OF MUSICIANS, AFL-CIO

Mr. FUENTEALBA. Thank you, Mr. Chairman.
I am here today actually wearing three hats: as president of the

American Federation of Musicians, which, as you know, is the
largest entertainment union in the world; as general vice president
of the Department for Professional Employees of the AFL-CIO,
which represents all of the unions representing workers in the
performing arts; and also as a member of the board of the National
Music Council.

With me today and seated in the audience is Jack Golodner, the
director of the department for professional employees, and also one
of our members, Bill Reichenback, from the Washington area, who
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has done many recordings with the famous jazz group the Charlie
Bird Trio, and will be available if anyone wishes to ask him any
questions concerning the plight of the musicians in the recording
industry.

I have been a professional musician since the days of high school,
and I have been in this business continually since that date. And I
have seen the erosion of jobs that has taken place for musicians
through the use of recordings, and the total inequities which have
been created by the fact that there is no means available to musi-
cians to protect their jobs other than through legislation through
Congress.

We negotiate with employers, we negotiate with the recording
companies, but when a phonograph record is sold on the market, it
no longer remains the property of the recording company and we
are in no way legally able to negotiate for any use of that record
once it becomes public property by being offered for sale.

As you know, I have appeared before this committee twice
before. This is my third visit. Since my last appearance, conditions
are getting even worse as far as musicians are concerned.

One of the biggest problems we have representing professional
musicians is convincing the public that musicians have to eat,
musicians have to live and work, they must have job opportunities.

I am certain all of you have children, relatives, or friends who
have studied music. But where do they go after they have studied
music? The job opportunities are growing slimmer and slimmer.
And one of the greatest causes of the loss of jobs has been the use
of recordings.

Unfortunately, as I say, there is no recourse available to us to
prevent this in any way or to be compensated in any way other
than through legislation.

When the new copyright bill was drafted in 1976, Congress real-
ized that there was a certain aspect of the law that was lacking,
and that was protection for the performer. And I was hopeful that
as a result of the new copyright law legislation would be passed
very quickly protecting the rights of performers in their product.

Unfortunately, as we know, this has yet to happen, and I hope
that we will be successful, with the help of your committee, in this
session of Congress.

In addition to the use of records on radio, which, as you know, is
the prime source of entertainment and programing that the major-
ity of radio stations offer to the public, for which the musicians
receive absolutely nothing-I think it's a perfect example of unjust
enrichment because without records the radio stations couldn't
survive. But it is even going beyond that today, and as each day
progresses and new technological developments are made, more
and more musicians are losing jobs through the use of recordings.

This legislation would offer some protection to those musicians
whose recordings are being used to displace musicians. I don't feel
that the compensation is adequate in certain areas, but I do feel
that it is a step forward to create the principle of performance
rights for musicians.

Coincidentally, when I flew down from New York yesterday, I
happened to meet Irving Feld, who is the head of Ringling Broth-
ers-Barnum and Bailey Circus, and who also operates several ice
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shows. And he said to me, "Vic, what's happening in New York
City? I went to the Rainbow Room and they have a full production
going on with no music, just records."

I said, "I wasn't even aware of it."
He said, "What are you doing about such and such circus which

is now using records? What are you doing about this organization
which is just using records?"

Just 2 weeks ago, one of my two assistants went to Atlantic City
to testify before the Gaming Commission. All of the casinos have
petitioned the Gaming Commission for the right to do away with
the entertainment requirements. Even before they had done that,
some of the casinos had displaced the musicians by using record-
ings for their entertainment backing the various musical acts.

This is spreading throughout the United States and Canada like
wildfire. More and more producers of products-entertainment-
are using records instead of musicians.

The unfortunate part about it is that we, the musicians, create
the product that is putting us out of work.

We have a membership of approximately 300,000 throughout the
United States and Canada. We have locals in every area of the
United States. We did a survey 2 years ago which indicated that
less than 25 percent of our members are able to earn their full
livelihoods from music because of the use of recordings in disco-
theques, because of the use of recordings in broadcasting, because
of the use of recordings for ballets, for ice shows, for circuses, for
all types of music requirements where normally musicians would
be hired.

To make it even more ironical, there are even more children
studying music in the schools today than ever before. But there are
no jobs. To become a professional musician today is the biggest
gamble in the world. We have a handful of people who earn a good
livelihood, but the majority of our people can't do it regardless of
their ability. And the biggest source of that problem is the indis-
criminate use of recordings with no restrictions whatsoever, and no
compensation whatsoever to anyone.

I think it is totally unfair, and I think that the United States
should realize the merits of this bill in just looking at the rest of
the world, where you have 62 countries as of a year ago that have
adopted legislation or policies creating performance rights in re-
cordings.

I think the time has come, if you want to preserve music, live
music, in the United States, to seek passage of this legislation.

Thank you, Mr. Chairman. I would be very happy to answer any
questions you might have.

Mr. KASTENMEIER. Thank you, Mr. Fuentealba.
I think I will raise a question to you before we turn to Mr.

Gortikov, because it seems to me you have raised some new ques-
tions in which you and Mr. Gortikov are perhaps not in agreement,
because he may not object to the use of recordings in place of live
musicians.

But the question of displacement of live musicians has been an
issue for a generation or so. I remember long before I came to
Congress that that was a very keen issue, "What do we do about
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displacement of live musicians?" So that, in a sense, is not new, but
it is a troubling one, I take it.

I am wondering why the present market mechanism, let's say for
services, is inadequate for the hiring of live musicians.

Mr. FUENTEALBA. Well, I think, Congressman, it is caused by
several factors.

First of all, they've improved the technology. I'll give you a
perfect example. My wife and I went to the White House during
the Carter administration to dinner and to view a performance of
"West Side Story". And as the show progressed, I couldn't see the
musicians, and the music was excellent. And I am a professional
musician, and I thought I knew the difference between taped and
live music.

And I said to my wife, "Where are the musicians?"
And she said, "I don't see them, either."
At the end it was announced that the Marine Corps Band had

graciously prerecorded the music so there would be more seats
available to view the show.

I couldn't tell the difference-and that is the problem we are
having today. The industry has developed the reproduction quali-
ties to the extent that it is very difficult, if not impossible, to detect
the difference between live and recorded music.

And it is because of these developments, the ease with which
they can be recorded, that we are suffering more now than ever
before with the use of recordings, particularly to back live acts.

Mr. KASTENMEIER. But may I make this observation-I do this
conscientiously. It seems passage of this bill will not go toward
making the use of live musicians more popular or more efficient,
but, rather, provide merely some additional compensation for musi-
cians on the playing of recordings involving musicians. So that we
will not achieve, if it is a desire to achieve it, the goal of employing
more live musicians, but will merely provide compensation for
recordings in which musicians may appear.

Mr. FUENTEALBA. Sure, but I think it's a step forward to recog-
nize the fact that the commercial use of a recording is totally
unfair to the entertainer, to the artist. I realize that the compensa-
tion in itself is not going to create work for the displaced musician.
But we have a situation today where the musician is being dis-
placed, the recordings are being used, with no compensation to
anyone. And I think that is totally unfair, for anyone to use record-
ings for a commercial purpose without some compensation.

Mr. KASTENMEIER. I yield to my colleague, Mr. Sawyer.
Mr. SAWYER. Thank you, Mr. Chairman. I was going to make the

same observation you did. I fail to see how this bill would, in any
way, stop the displacement or replacement of musicians. It would,
as I see it, merely pay more money to those who are displacing
them.

Mr. FUENTEALBA. But at the same time there is no compensation
to anyone when the recordings are used.

Mr. SAWYER. But as I understood, one of your basic tenets as you
were talking, or one of your themes, as I understood it, was the
fact that records are replacing live musicians, and in some way or
other I got the impression you thought this bill would help that. I
don't see the nexus at all.
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Mr. FUENTEALBA. I think it would help, Mr. Sawyer, because of
the fact that right now there is no control whatsoever over the use;
there is no payment whatsoever. And I feel any type of control or
payment, regardless of how small, will in some way help the work-
ing musician.

Mr. SAWYER. Also, one thing is bothering me-and it bothered
me back when I heard the testimony during the last Congress.
That is, how is this different from, let's say, the maker of the
musical instrument having a right every time it is played to get
some compensation for it, or, in a more mundane area, the builder
of a bus, and the United Auto Workers, who are certainly in equal
employment trouble, being able to take a share of the fares every
time a bus is used.

This is one part of this issue that bothers me.
Mr. FUENTEALBA. I think there is a basic difference. The bus

can't reproduce itself and make another bus, but in the case of
music, when the music is on a record it can be used over and over
again to avoid the employment of musicians.

Mr. SAWYER. Well, in a sense, though, a bus or a taxicab can be
repetitively used for moneymaking purposes, and presumably dis-
place the use of some additional automobiles.

Let's say the maker of the violin, which presumably requires
great skill and art-at least I presume it does-why wouldn't he
then have a right to say, "Every time that is played on a record by
a musician, why shouldn't I get some additional royalty out of
this?"

Mr. FUENTEALBA. The maker of the violin is compensated when
he sells the violin. He charges what he feels the violin is worth.

Mr. SAWYER. Isn't that true of a musician making a record, too?
Mr. FUENTEALBA. No, that is not true, Congressman.
Mr. SAWYER. Well, then, isn't that a question of bad bargaining?
Mr. FUENTEALBA. No, there is only so much you can bargain for

with a recording company, because we are not talking about a
problem with the recording company itself. We are talking about a
product that gets out of the hands of the recording company and
goes on the market.

Mr. SAWYER. But the recording company sells it just like the
violin maker sells it, and if he gets charged more for the artistry
going into the making of the record, he has the option to charge
more in selling his record on the market.

Mr. FUENTEALBA. But he has to keep his product price to the
point where he can continue to sell the product. When you are
talking about the violin or any other musical instrument, there are
various grades of musical instruments. The top grades go for the
highest prices.

Mr. SAWYER. I presume that is true of artists also.
Mr. FUENTEALBA. First of all, I should make it clear that we are

talking about the musician who does not get any royalty when he
makes a record.

There are two categories of artists. For example, there are the
musicians that are hired to do the music for the average recording,
say for a Frank Sinatra recording, and receive no compensation
other than $146.82 for a 3-hour recording session. That is what he
is paid. The contract Frank Sinatra has with the recording compa-
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ny may provide he gets a certain percentage of the net sales of the
recording, but that does not inure to the benefit of the musicians.

Mr. SAWYER. Well, why couldn't the musicians make the same
kind of a deal?

Mr. FUENTEALBA. I don't think it would be possible, because
when the recordings are sold, the sales are based on the name of
the artist, not usually on the background.

It is quite possible-there are certain rock groups, for example,
self-contained units, that do make such deals. But they are in the
minority when we talk about the number of musicians employed.
For example, last year there were 45,000 musicians that had re-
cording dates of varying degrees, and I would say in excess of
40,000 of them worked for the basic union rate for making that
recording. The only ones that ever share in any type of royalty are
the self-contained name groups and the artist himself or herself.

Mr. SAWYER. Of course, telephone operators, I presume, before
you had recordings that come on and tell you, "That line is discon-
nected," they had to have somebody sitting there and doing that. I
went to Disneyworld not too long ago, and for a lot of the things
there, the guide, if you want to call it that, or the announcer, is all
recorded.

Where would it stop if we start saying that everybody that
makes a recording-obviously if the recording is used by the tele-
phone company for routine statements, it is displacing somebody
that would have to sit there live and do it, and I presume in
announcements you have the same problem. Where does it stop?

Mr. FUENTEALBA. We consider music to be an art, and it is my
opinion that you just can't take any individual, give him a musical
instrument, and say, "Play," and it is going to come out with a
distinctive sound. And the reason why some musicians are more
popular than other musicians is their ability to create certain
sounds with their instrument, which makes the difference between
the run-of-the-mill musician and the artist.

And I don't think you can compare the telephone operator to a
musician. A musician has to study for many, many years to perfect
his ability on his instrument. And you can always detect the differ-
ences between two players, regardless of how good they are, be-
cause there is a certain element of their ability which is distinctive.
And there is a certain creativity they have, and that puts musi-
cians in an entirely different category.

And that is why we feel we should have performance rights in
recording, because musicians are artists when they are creating
those records.

Mr. SAWYER. I yield.
Mr. KASTENMEIER. The gentleman from California.
Mr. DANIELSON. Thank you.
Thank you, Mr. Fuentealba. I think you gave an excellent pres-

entation, and I am glad you touched on some of the things you did.
I would like to direct my inquiry to probably an effort to clear up

some ambiguities that may remain in the state of the record at this
moment.

On this subject matter of displacing live musicians, as I see it
this bill neither is intended to, nor could it, prevent the displace-
ment of live musicians, but it is aimed at providing some compen-
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sation to those musicians who do create the sound that is in the
recording which is used. Even though they may not be rehired,
they are going to get some kind of a royalty over the lifespan of the
copyright.

Isn't that the idea?
Mr. FUENTEALBA. Yes.
Mr. DANIELSON. So instead of necessarily creating more live jobs,

particularly in the above-scale type, the artist who can demand a
certain fee-but for the hiring-hall type of artists who do create so
much of this music, it would be a continuing source of revenue
during the life of the copyright; is that not correct?

Mr. FUENTEALBA. Yes.
Mr. DANIELSON. Second, it just might provide some additional

live jobs if those who are using sound recordings commercially for
profit would have to pay a royalty. They might then in some
instances be inclined to employ a musician once in a while. I
presume that would be a small number, but there might be some
jobs in that respect.

Let's get back to the trumpet and the bus, if I may. If the Kahn
Co. made a trumpet and sold it, the buyer owns the trumpet. He
owns it lock, stock, and barrel. He can use it, he can destroy it, he
can sell it, he can give it away-he can do all of those things that
we can do with property that we own. Is that not correct?

Mr. FUENTEALBA. True.
Mr. DANIELSON. But if the buyer of the trumpet uses it to play a

musical composition commercially, he must pay a royalty to the
writer of the composition; isn't that correct, under normal circum-
stances?

Mr. FUENTEALBA. Normally the musician is not responsible for
the payment of the fees to the publishing organizations. No, it is
usually paid by the owner of the establishment or the station.

Mr. DANIELSON. If Lawrence Welk has an orchestra which has a
lot of musical instruments in it and he renders the compositions
and broadcasts them, plays them in his program, there is a royalty
that goes back to the composer of those works of art, is there not?

Mr. FUENTEALBA. Yes. And that is usually paid by the broadcast-
er.

Mr. DANIELSON. I don't care about the mechanics of it. But it
carries with it an obligation to pay for the use, is what I am
talking about.

Mr. FUENTEALBA. True.
Mr. DANIELSON. Most musicians, most artists, have some kind of

a repertory and they make payments back through channels to
those who compose those works of art, provided they are still
covered by copyright.

Mr. FUENTEALBA. Yes.
Mr. DANIELSON. What we are talking about is an intellectual

creation, an intellectual property, when we are talking about these
sound recordings; isn't that correct?

Mr. FUENTEALBA. Yes.
Mr. DANIELSON. You are not talking about the piece of-I don't

know what they make them out of today; it used to be shellac-
vinyl, I guess it is, some kind of a compound. Someone who buys a
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phonograph record can, like the man with the trumpet, use it, give
it away, sell it, do whatever he wants with the physical object.

What you are talking about is the sound that is placed into that
recording by a phonographic process. That is what we are talking
about here, isn't it?

Mr. FUENTEALBA. Yes.
Mr. DANIELSON. So when someone utilizes that record to repro-

duce the sound, he is not selling the record, he is selling the sound.
And that is what we are trying to reach through this bill; is that
not correct?

Mr. FUENTEALBA. Correct.
Mr. DANIELSON. Be it a radio station which makes up about 85

percent of its programing through the reproduction of that sound,
or the discotheque, which probably makes up 98 percent of its
program-I guess those flashing lights are worth something-and
you mentioned a circus, et cetera. It's the sound that you are
talking about here, is it not? And it is the sound that is the work of
art?

Mr. FUENTEALBA. Yes.
Mr. DANIELSON. That is the creation of the musicians-the ar-

rangers, the conductors, the instrumentalists, who actually render
the sound which is engraved into this recording. And that is what
you are talking about.

Mr. FUENTEALBA. Yes.
Mr. DANIELSON. And also it is the creation of those who put those

sounds together, who have the technical and artistic skill to blend
the sounds and to reduce them to a sound engraving which is
capable of being reproduced.

That is what we are driving at in this bill. It is to provide some
compensation to the artists who create the thing of beauty which is
being sold commercially, and not the vinyl record itself, which
could be given away or thrown away-who cares?-it's the repro-
duction of the sound we are trying to reach; is that so?

Mr. FUENTEALBA. True.
Mr. DANIELSON. I might add that a trumpet does not have a

copyright; a sound recording does. A bus is not copyrighted; a
sound recording is. Today we have both civil and criminal penalties
against the unlawful reproduction of a sound recording, but the
playing of a sound recording, which is the only purpose for which it
is reproduced in the first place, escapes scot free, even under
commercial usage, and that is the thing we are trying to patch up
in this particular instance.

I don't really have any serious questions. I have been trying to
recap here a little bit. You have covered the subject here so very
well that I hesitate to go into it any farther.

Sixty-two nations of the world have already recognized the per-
formance right; isn't that true?

Mr. FUENTEALBA. Yes; correct.
Mr. DANIELSON. The discotheques-I mentioned the flashing

lights. I would imagine that the operator of the discotheque pays
the electric company for the electricity which flashes in those
lights. They probably pay Westinghouse for the bulbs through
which it flashes. No doubt they pay their ever-loving landlord for
the use of the space in which they run the discotheque.

87-393 0 - 82 - pt.1 - 25
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But what do they sell? Music. And they pay nothing for the
music. Is that not true?

Mr. FUENTEALBA. That is my point, yes.
Mr. DANIELSON. I rest. I am done, Mr. Chairman.
Mr. KASTENMEIER. Without objection, both Mr. Fuentealba's

statement and Mr. Gortikov's statement in their entirety will be
placed in the record.

[The complete statement of Mr. Fuentealba follows:]
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STATEMENT

OF

VICTOR W. FUENTEALBA, PRESIDENT

AMERICAN FEDERATION OF MUSICIANS, AFL-CIO

Mr. Chairman, I am Victor W. Fuentealba, President of the

American Federation of Musicians (AFM) whose 300,000 American

members and nearly 600' locals are located in nearly every city

and town in the United States. Today, in addition to the AFM,

I am speaking on behalf of the AFL-CIO, and also of its Department

for Professional Employees, of which I am General Vice President.

I am here to urge the Subcommittee to act favorably and

expeditiously on H.R. 1805 - the Commercial Use of Sound Recordings

Amendment to the Copyright Law - which has been introduced by your

colleague, the Honorable George Danielson, for himself and 35 other

Members of the House of Representatives. This is my third appearance

before this Subcommittee, Mr. Chairman, to urge enactment of this

legislation which in fairness should have been adopted as part of

the rewrite of the Copyright Law in 1976.

Instead, substantive provisions similar to H.R. 1805, were

stripped out of the 1976 rewrite and replaced by provisions calling

for a study of performance rights in sound recordings by the

Register of Copyrights. That study and the report on it were

completed over three years aso. They constitute one of the most

exhaustive and definitive undertakings ever carried out on any

legislative issue dealing with all of the legal, economic, and

social questions which have been raised over the years with regard

to this issue.

Probably the best and most succinct synthesis of that

voluminous report was made before this Subcommittee in 1979 by the

then Register of Copyrights and author of the reports, Barbara

Ringer. She stated:
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The Copyright Office believes that the lack

of copyright protection for performers

since the commercial development of

phonograph records has had a drastic and

destructive effect on both the performing

and recording arts. Broadcasters and

other commercial users of recordings

have performed them without permission

or payment for generations. Users today

look upon any requirement that they Ray

royalties as an unfair imposition in the

nature of a "tax". However, any economic

burden on the users of recordings for

public performances is heavily outweighed,

not only by the commercial benefits

accruing directly from the use of copy-

righted sound recordings, but-also by the

direct and indirect damage done to performers

whenever recordings are used as a substitute

for bve performances. In all other areas

the unauthorized used of a creative work is

considered a copyright infringement if it

results either in damage to the creator or

in profits to the user. Sound recordings

are creative works, and their unauthorized

performance results in both damage and

profits. To leave the creators of sound

recordings without any protection or
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compensation for their widespread commercial

use can no longer be justified.

We do not believe that arguments to the

effect that sound recordings are not

"writings" and that performers and record

producers are not "authors" can be considered

tenable. The courts have consistently upheld

the constitutional eligibility of sound

recordings for protection under the copyright

law. Passage of the 1971 Sound Recording

Amendment was a legislative declaration of

this principle, which was reaffirmed in the

Copyright Act of 1976. If sound recordings

are "the writings of an author" for purposes

of protection against unauthorized duplication,

they must be considered"the writings of an

author" for purposes of protection against

unauthorized performance.

Broadcasters and other user have argued

that the benefits accruing to performers and

record producers from the "free airplay" of

sound recordings represent adequate compen-

sation in the form of increased record sales,

increased attendance at live performances, and

increased popularity of individual artists-

While this argument may be valid in the case

of some "hit records," we do not believe
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that these unpredictable benefits In certain

cases Justify the outright denial of per-

forming rights to all records. That denial

is inconsistent with the underlying philosophy

of the copyright lav that of securing the

benefits of creativity to the public by

the encouragement of individual effort

through private gain. (azer v.Stein, 347

U.S.201(1954)).

* Copyright Issuesa Cable Television and
Performance Rights:Hearings ... Nov. 15,26,
27, 1979, Serial no. 28, pp. 16-17

Over the years, awareness has grown of the basic unfairness

of our copyright laws in denying to performers on sound recordings

any financial return from commercial exploiters of their creative

product. Some of the organizations which have endorsed legislation

like H.R. 1805 areas

- the United States Department of Labor;
- the United States Department of Commerce:
- the United States Copyright Office:
- the National Endowment for the Artas
- the Democratic Party
- the Republican Party
- the American Federation of Television and Radio Artists,
- the Consumer Federation of America,
- the American council for the Artst
- the American Arts Alliance,
- the American Guild of Musical Artists:
- the Patent, Trademark, and Copyright Section of the

American Bar Association
- the National Citizens Communications Lobby:
- the Recording Industry Association of Ameriba:
- the Muxak Corporation.
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indeed, today 62 of the more technologically advanced nations

of the World provide by law for performance rights in sound recordings.

I should note, Mr. Chairman, that failure to enact such legislation

in the United States - thd world leader in the creation of sound

recordings - denies to our citizens the protection and benefits

of the International Convention for the Protection of Performers,

Producers of Phonograms, and Broadcasting Organizations entered

into at Rome in 1971 and generally referred to as the "Rome

Convention".

Well then, who opposes this legislation? To my knowledge,

Mr. Chairmen, only those who have a direct and highly lucrative

stake in the present inequitable system - broadcasters, juke box

operators, and a few but not all, background music companies.

Probably the most vociferous opponents of H.R. 1805 are the

broadcasters. The same broadcasters who are currently pleading

with this Subcommittee to rewrite the provisions of the copyright

law granting a compulsory license to cable television systems,

because the royalty fee they, the broadcasters, receive for the

use of their product from cable system operators is inadequate.

I trust the irony of this situation is not lost on the members

of the Subcommittee. The average radio broadcaster devotes about 75.

percent of commercially available time to playing recorded music.

Recorded music is the basis on which a radio broadcaster advertises

and takes the profits from his "money machine". Yet the performers

on thoe sound recordings receive nothing in return for their creative

work.
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Broadcasters try to place their opposition to the legislation

on a higher plane than the narrow financial self interest on which

It really rests. Time and again you will hear them assert that

they provide compensation in the form of free air time which

promotes record sales and the popularity of the performers. This

self-serving and unsubstantiated assertion totally ignoress

- that radio broadcasters select sound recordings

on only one basis - do the recordings increase

their audience, which in turn will increase

their advertising rates and profitability:

- that many listeners tape record music from

broadcasts thus undercutting the sale of
sound recordings, and;

- that many radio stations as a matter of

practice do not announce the artists and

performers whose records they are playing.

Another old saw which I'm sure will be repeated in the course

of the hearing is that recording artists are, for the most part,

affluent and that this legislation will only make them more so.

Oh, were it only true. Certainly, som of them are doing well

financially, but not all, or even most of them. This also Ignores

the provisions of H.R. 1805 which provides that the 50% of the royalty

fees distributed to performers on any sound recording will be evenly

divided among all of the performers on that recording. Thus, Frank

Sinatra would receive no more under the bill than any member of the

orchestra *mbdcng him on any recording. I know my members, Mr.

Chairman. A far. more accurate picture of their financial situation

is drawn by the Register of copyrights report, Performance RiahtU
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in Sound Recordings. 1978, It states:

Returning to the two issues raised at the
beginning, are performers already benefiting
from the existing procedures in regard to the
production and sales of records and are they
receiving adequate-compensation for their
efforts, survey data indicate negative answers
to both questions. Only a small proportion
of those engaged in the production of sound
recordings receive any financial benefits from
the sale of those records. In the three groups
most affected only 23 percent of the musicians
benefit from sales, 5 percent of the musical
artists and 17 percent of the radio and TV
artists. Furthermore, annual earnings of per-
formers as a group are generally low, with
almost a third of the musicians, and two-fifths
of the musical artists and radio and TV artists
earning $7,000 a year or less." (pp.119-120)

Mr. Chairman, this legislation will help my members and other

aktiss and performers who make sound recordings. If it didn't,

I wouldn't be here working for its enactment. And my members need

help as the excerpt from the Registers report graphically illustrates.

Musicians are one of the first professions whose members were dis-

placed by technological change and what is particularly ironic

about our plight is that to a large extent we have displaced ourselves

with our own creations on sound recordings. Our music fills the

airwaves without cost to broadcasters - and offices, shopping

centers, bars, restaurants, and discos without cost to background

music companies and juke box proprietors who profit from our

creations. All without compensation to us. Because of this profusion

of music from sound recordings most musicians cannot find jobs

after spending as much time in preparation for their profession

.as many accountants and lawyers.

But that is not the basis on which I appeal to you to

enact H.R. 1805. I ask you to enact this legislation because it

is the right and fair thing to do. I trust that you will do so:

that I will not have to appear before you again in the 98th Congress

to urge the adoption of such legislation.

Thank you.
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Mr. KAWENMEIER. Mr. Gortikov.

TESTIMONY OF STANLEY M. GORTIKOV, PRESIDENT,
RECORDING INDUSTRY ASSOCIATION OF AMERICA

Mr. GORTIKOV. Thank you. I represent the Recording Industry
Association whose members create and market over 90 percent of
the recordings sold in the United States. And a lot has changed
since I last appeared before this group. We now operate in a totally
different environment. Congressman Danielson anticipated that en-
vironment once before in these hearings when he described or
envisioned a celestial jukebox, and that vision happened to come
true. It's real now; it is here. And it is part of a technological
revolution in which we will be increasingly involved.

That technological revolution is exciting to us, but it is also
ominous. And it is the ominous factor that I would like to address
today as I go on.

We are not here today, however, as a special interest seeking
your special favors. We are not a Chrysler; we are not an auto-
mobile industry; we are not a New York City looking for a handout
or a bailout. What we want is only what everybody else has. We
are a vital, integral part of the creative and copyright community.
We deserve to be treated just the same as others in that same
community. In short, we are asking for full copyright protection-
full protection just like all other copyrighted works enjoy here and
throughout much of the rest of the world. At this moment we are
the only copyrighted work capable of being performed that does not
enjoy a performance right for a performance royalty when our
product is used for the profit of somebody else. No other copyright-
ed work suffers that same penalty-not movies, not dramas, not
books, not screenplays, not television programs, not original cable
programs-nobody else, only sound recordings. And that is just not
fair.

Every single sound recording is a unique and creative perform-
ance. It is a special one-of-a-kind expression of a musical composi-
tion. And that composition is nothing more than black ink on
white paper until it is performed and captured in the recording.
And that recording deserves the same full copyright protection as
the musical composition itself.

A few moments ago I mentioned what Congressman Danielson
once described as the celestial jukebox, and said it was almost
here-and it is.

Let me sketch quickly some technological changes and their
perils for the risk-takers and the recording industry. Let me talk
about the impact of that technology and the risks.

First, as to the impact:
The changing technology is going to revolutionize how consumers

and listeners are going to hear and acquire recorded music, and
how that recorded music is going to be delivered to them.

As far as the basic risks of that same technology, it is going to
become easier than ever both to avoid and evade paying for that
recorded music. And more and more profitmakers are going to be
using our recorded music for their financial benefit, and just skip
the need to pay for it, unless this Congress acts.
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You have heard about superstations, about satellites, about mi-
crowave relays, and who knows what's going to be next.

Let me paint a specific picture for you. Presume you are sitting
in your living room. You are now a subscriber to a special cable
broadcast service that features only recorded music-the latest hit
sound recordings, all-time best sellers, key jazz, key classic. And
you have just received in the mail your monthly summary from
the cable service that you subscribe to, listing the exact date and
hour that each album recording is going to be played, start to
finish, uninterrupted by commercials.

And you note on that list that you paid fcr from the service that
you have also paid for, that Barbra Streisand's newest hit album is
going to be played tonight at 9 o'clock. You would like to own it.

ow you take some action to do zc. And your action is that you
make one toll-free telephone call, plus you push a few buttons on
an encoder box that has been provided to you as part of what you
pay for, by the cable system. Then your own tape recorder in your
own living room is going to be triggered by a computer, and it is
going to record that Streisand album at 9 o'clock tonight, start to
finish, in perfect digital sound, and you are going to be charged on
your credit card for that album.

What I described to you is not fantasy. It is reality, and it is
going to start in 1982.

This system, sophisticated as it is, may be just a horse-and-buggy
portent -of things that are going to come about later on.

Technical forecasters see the day when a cable TV subscriber
need merely press a few buttons to hear a particular album, or
even a particular selection, of his choice at the time he wants to
hear it.

Here is another example that is also a reality:
A major cable system now wants to set up a special subscriber-

that means paid for-video cable system featuring hit sound re-
cordings and hit stars, that is going to play those recordings and
accompany them with appropriate visuals. That cable system can
use our sound recordings free because Congress has not enacted a
performance right.

Take a look at this [indicating]. This is a regular album, a 33-
long-playing album, by Blondie, which is a very popular rock act
today. This, when played, gets absolutely no performance rights for
the record company copyright owner, for the musicians, or for the
vocalist.

This [indicating] is a videocassette, also of Blondie. It has virtual-
ly the same content, except it has a visual component to it. But the
music is the same as in ere [indicating]. This, when played, will
earn a performance right. Congress has granted that performance
right and royalty on the music played out of this [indicating], but
not that same music when played out of this [indicating].

Now, is that fair?
Still another example of technological change:
Centralized satellite broadcast systems now want to beam record-

ed music programs via satellite to local radio stations nationwide.
So therefore those local radio stations need iave no program prepa-
ration costs, no local disk jockeys. Instead, they are going to get
top-drawer national disk jockey announcers, national advertisers,
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and eventually those satellites are going to bring recordings into
homes not just via radio stations, but by rooftop receivers.

Should we in our industry applaud all these technological
changes? Sure we should, because they provide opportunities-
except for one unchanging unfairness in all those plans, that there
is no money for the recording musicians, none for the vocalists,
none for the stars, none for the copyright owners.

Five years ago, broadcasters, movies, sports interests, told you
they wanted to be paid when technological developments threat-
ened them, and Congress agreed. And today cable television sta-
tions pay performance royalties. Only a few days ago, those same
broadcasters, movies, and sports interests were back here asking
for even more protection from even newer technological develop-
ments. They all want fair income when their copyrighted programs
are used for profit by others. So do we.

We make the same basic request of Congress-reasonable pay-
ments, full copyright protection, a performance right, the same
equal protection enjoyed by those broadcasters and every other
originator of copyrighted work. We ask that Congress treat us just
the same.

The copyright law in its text recognizes owners of creative works
and users of those works. Let me now focus on the users, in this
case the users of sound recordings.

Picture, as Congressman Danielson so aptly did a few moments
ago, a discoteque. As he observed, a disco's form of program in
entertainment is strictly sound recordings. It sells tickets, gains
income and profit, and its customers dance to that music. No
individual pays for the use of the records, and without the records
it wouldn't exist. Doesn't it seem fair that a disco should pay
reasonably for the use of those recordings, and if so, shouldn't the
other major users of recordings also pay-jukeboxes, theaters,
nightclubs, dance halls? And shouldn't the same logic follow for
still another major user of recordings for profit, the radio station?

So if a performing right Makes sense for a disco, it makes just as
much sense, doesn't it, for a radio station? Even more, because a
radio station uses records even more broadly to attract its audi-
ences, to sell commercial time, to make profits, to build the equity
value of the station.

Radio devotes about 75 percent of its commercial time to playing
recordings. Radio has to pay for every other form of programing-
sports, news, financial services, drama, disc jockeys, personalities,
syndicated features, game shows. But radio pays nothing for its
programing mainstay, records. And just like a disco, so should
radio pay a reasonable royalty for this reasonable right.

Radio says a performance royalty is going to cost too much. Is 68
cents a day too much for a radio station with revenues below
$100,000-only 68 cents for three-fourths of its programing? Is
$2.05 per day too much for a station with revenues below $200,000
for three-fourths of its programing?

For a station with $1 million in revenue is $27.40 per day-that's
$1.14 an hour-too much for that station for three-fourths of its
programing?

But never mind what I think about how much is too much.
Here's what the president -of the National Radio Broadcasters'
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Association said before this subcommittee in 1978-and the Nation-
al Radio Broadcasters' Association is increasingly the definitive
voice of radio stations. He said, "If I came along and said broad-
casters could not afford this, I don't think I could back that up."
That is the head of a definitive radio broadcasters' association.

And here is what the Copyright Office study says:
"Radio stations would be able to pay a record music license fee

without any significant impact either on profits or the number of
stations in operation."

Radio also says that it already pays for recorded music via its
performance royalties to ASCAP, BMI, and SESAC. But those pay-
ments pay only for the underlying musical compositions, for the
words and music. The money goes only to the composers and to the
businessmen publishers-not 1 cent to the recording companies,
and not 1 cent to the musicians or vocalists. So they are paying
only for the notes on a sheet of paper, nothing for the valuable
performance of those notes.

Radio's excuses not to want to pay make no sense if a radio buys
an Associated Press service and then expects a news broadcaster to
broadcast it for free.

Radio also says it should not pay because radio helps sell records.
Radio does help sell records, some records, mostly new releases,
mostly in the early life of those releases. Radio does not play those
as a public service to recording companies and performers; but, to
grab audiences, to sell commercials, to attract advertisements for
Buyers of deodorants, beer, or dogfood. Radio does not protest its
ASCAP or BMI payments even though composers' income may be
enhanced by air play.

Every week recording companies release over 700 newly recorded
tunes. A pop radio station, however, only adds about three to six
new tunes on its play list every week. So all of our sales are hardly
dependent on radio.

Furthermore, of the 75 percent of the radio programing that is
devoted to records, 53 percent of that air play is confined to older
records, records that are no longer selling substantially, records
whose air play no longer creates sales.

Two nights ago I watched the Grammy Hall of Fame on televi-
sion, and I saw the playing of some fantastic old recorded perfor-
mances by some fantastic performers-Bing Crosby doing "White
Christmas," Nat Cole doing "Unforgettable," "Ten O'Clock Jump"
by Count Basie, and Artie Shaw, and Tommy Dorsey. These are the
kinds of records that no longer sell appreciably at all. Yet they get
air-played continuously.

So only a few of the records played over the air help sales, but
all recordings played over the air benefit the broadcasters.

If the sales promotion factor is to be considered in evaluating
whether H.R. 1805 should be passed, it should influence how much
royalty is paid. It should not determine whether that royalty
shouldbe nonexistent.

A few years ago the TV program of Alex Haley's "Roots" ex-
panded the sales of his book. But broadcasters did not say that they
shouldn't pay for the TV show just because the book sales were
expanded. So neither should radio avoid all payment for the use of
recordings just because some sales are helped.
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A performance right is certainly nothing new to the rest of the
world, as was observed here a moment ago. It is recognized in 62
nations. And even recently, since 1970, 27 nations have either
granted or expanded or reaffirmed that right.

Now, the anomaly is that American recordings are the most
popular recordings in the whole world. But since there is no per-
formance right here in the United States, many other nations that
respect a performance right won't pay performance royalties on
the use of U.S. recordings, even though they pay domestically.
Germany, Italy, Sweden, and Denmark are examples. They play a
lot of U.S. recordings over there, but few payments flow over here
because of no reciprocal right here. So our companies, our perform-
ers and musicians, are denied that foreign income. Our U.S. bal-
ance of payments is unfairly impacted negatively.

So here we have money sitting over there, available theoretically
to us, and we can't have it. So passage would correct that inequity
and trigger the payment of that deserved income.

Let me comment quickly on performance royalty and the arts.
A few years ago, my board of directors, the presidents of the

principal record companies, made a pledge to donate 5 percent of
any performance royalty proceeds to the National Endowment for
the Arts, and to further arts and culture. Now, that longstanding
pledge takes on a fresh and even more important significance this
year, because with Government funding of the arts seeming to
decline, private sector money sources become particularly vital to
sustain the arts and culture. And this new projected contribution
from performance royalties would add another resource to foster
the arts.

Support for the performance right is rather widespread. It varies
all the way from the Commerce Department to the American Bar
Association, to the Consumer Federation of America, to the Nation-
al Association of Recording Merchandisers-those are the wholesal-
ers and retailers who are represented by their counsel Mr. Rutten-
berg in the audience today-and support from the U.S. Copyright
Office was the most carefully researched of all;
I When Congress passed the copyright revision law in 1976, the

performance rights issue was deliberately excluded. It was deemed
too controversial, too likely to invite the wrath of the broadcaster
and complicate the passage of the omnibus bill. So this subcommit-
tee then commissioned the U.S. Copyright Office to undertake a
thorough study of the issue and then also asked for its recommen-
dations. And this was done.

In 1978 the Copyright Office presented to you an 1,100-page
exhaustive study with an accompanying economic report, together
with its final recommendation. And that recommendation was "Do
pass," with strong reasons to do so.

So I respectfully ask that you heed that recommendation that
you directly solicited.

And what we ask today echoes that recommendation of the Copy-
right Office. We are here again not to ask for something new, not
to get something special. We are just trying to catch up to other
copyright owners. They get paid; we do not. We just want the same
full copyright protection they already enjoy, thanks to Congress.
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We, too, respectfully request that you support the basic copyright
principle which is: One who uses another's creative work for profit
pays the creator of that work. That makes sound recordings differ-
ent from buses.
.We want the same treatment as others who come before you, the

same as motion picture interests who want fair compensation for
the use.of their copyrighted works, the same as the network broad-
caster, the same as the music publisher copyright owner, the same
as the sports copyright owner, the same as creators of television,
the same as radio itself when it had original programs.

We ask Congress to do just the same for us as it did for the
broadcasters in 1976. Broadcasters said then that cable systems
should be required to pay broadcasters when cable TV picks up
their over-the-air signals. Congress agreed. You did right then.
Please do it again now.

Thank you.
[The complete statement of Mr. Gortikov follows:]
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STATEMENT OF

STANLEY M. GORTIKOV

ON BEHALF OF THE

RECORDING INDUSTRY ASSOCIATION OF AMERICA, INC.

This Statement is submitted by Stanley M.

Gortikov, President of the Recording Industry Association

of America, Inc. (RIAA), a trade association of 49 com-

panies whose members help create and market about 90

percent of the sound recordings sold in the United

States.

SUMMARY

H.R. 1805, the "Commercial Use of Sound Record-

ings Amendment," introduced by Representative George

Danielson and a bipartisan group of 35 cosponsors,

including Mr. Frank of this Subcommittee, would establish

rights and royalties for the public performance of copy-

righted sound recordings. RIAA strongly endorses this

legislation and urges prompt and favorable consideration

of it by Congress.

Background. The owner of a copyright has his-

torically been granted a number of exclusive rights

with respect to the copyrighted product, among which

is the right to authorize the performance of the copy-

righted work. Thus, those who own copyrights on plays,

musical compositions, books and motion pictures, to

name a few, are legally entitled to be paid a royalty
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when others perform these copyrighted works in public,

in a theatre, on radio or TV, or anyplace else.

The sound recording is the only copyrighted

work capable of being performed that does not have a

performance right and royalty. That is largely because

the copyright laws have not kept up with changing tech-

nology.

The Danielson bill (H.R. 1805) would remedy

this long-standing inequity by establishing rights and

royalties for the public performance of copyrighted

sound recordings. Dance halls, discos, background music

services, Jukebox owners, broadcasters and others who

presently use sound recordings for profit would be

required to compensate vocalists, musicians and record

companies for the commercial use of sound recordings.

And those who stand to benefit from new uses of the

sound recording would also pay royalties for their

commercial use of the product.

New technology threatens the very existence

of the recording industry. We are not fax from the

day when communications technology may signiftcantly

reduce record sales. Already, one company 'has announced

plans to offer in 1982 a sophisticated system for home

87-393 0 - 82 - pt.1 - 26
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.listening and recording of recent record releases through

cable TV hookups. Soon to come will be the complete

in-home jukebox, where the consumer, by the mere push

of a button, will be able to select a recording from

a vast bank of recorded music. Without the full

copyright protection of a performance right, performing

artists and record companies face a bleak and uncertain

future.

There was a time -- not all that long ago --

when radio and other users of sound recordings paid

for the talents of vocalists and musicians. The advent

of the sound recording changed all of that dramatically.

The performers' vast live audiences turned instead to

the sound recording. But performers were left without

protection for their unique and creative performances.

As the Register of Copyrights noted, "t~he results

have been tragic the loss of a major part of a vital

artistic profession and the drying up of an incalculable

number of creative wellsprings."

Today performers and record companies face a

major technological revolution. Although extending

full copyright protection to the sound recording cannot

compensate performers and record companies for the

inequities of the past, it will at least spare them
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the same economic suffering and hardship their colleagues

bore earlier.

Fairness demands that a psrformance right in

sound recordings be granted. Unlike other copyrighted

performable works, performing artists and record

companies receive no compensation for the commercial

use of their unique recordings. As a result, those

who rely almost exclusively on the sound recording

including discos, jukebox operators, nightclubs, back-

ground music services and broadcasters, gain income

from the creativity of others without paying any com-

pensation.

Radio in particular makes extensive use of

records at no cost. Sound recordings account for three

quarters of radio's programming. Yet broadcasters --

who must pay for all their other types of programming --

pay nothing to performers or record companies for this,

their basic source of programming material.

While some have argued that performers already

make adequate income from live performances and record

sales, the Register of Copyrights' 1978 study concluded

otherwise. The study found that most recording artists

receive no royalties from record sales and that the
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income levels of most of these performers are quite

low. The performance royalties called for in H.R. 1805

would provide badly needed income to thousands of vocal-

ists and musicians.

Opponents of a performance right also have argued

that they need not pay a royalty because their commercial

use of recordings boosts record sales. While this may

be true for a limited number of current "hits," it is

not true for most recordings. A recent survey found

that over 50% of the records played on radio are "oldies" --

records which no longer achieve significant record sales.

In any event, these economic considerations

are irrelevant to the basic principle underlying the

performance right in copyright law -- that the creator

is entitled to compensation for the commercial use of

his creative product. That principle is not conditioned

on who benefits from what. For example, the televised

production of Alex Haley's "Roots" enhanced the sales

of his book dramatically, but no one suggested that

ABC should not pay Haley for the right to use his crea-

tive product.

The creation of a performance right in sound

recordings would bring the United States into accord
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with prevailing international practice. The United

States is one of the few Western nations that does not

recognize a performance right in sound recordings.

Sixty-two nations currently recognize that right. Since

1970 alone, 27 nations have enacted or amended laws

either granting, expanding or otherwise affirming the

performance right.

Moreover, many nations granting a performance

right will not pay royalties to American performers

and record companies because the U.S. does not offer

a reciprocal right. For example, Canada cancelled its

performance right for records because the U.S. did not

reciprocate. As a result, U.S. performers and record

companies are denied deserved compensation from abroad,

and the U.S. is denied a positive contribution to its

balance of payments.

Fundamental principles of copyright require

that sound recordings be accorded a performance right.

The basic premise of copyright law is that one who uses

another's product for commercial gain should compensate

the creator of that work. This principle currently

applies to every copyrighted product that is capable

of being performed except the sound recording. Thus,

a record company that holds a copyright on a musical
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performance recorded on videotape has the right to be

compensated for the commercial use of that performance.

In contrast, if the same musical performance is recorded

on a disc, tape, cassette, or cartridge, the copyright

owner is entitled to no compensation whatsoever for

the commercial performance of that creative work. There

simply is no justification for continuing to discriminate

against the sound recording in this fashion. The 1978

Register of Copyrights' Report agreed, stating "to leave

the creators of sound recordings without any protection

or compensation for their widespread commercial use

can no longer be justified."

By comparison, composers and publishers have

had a performance right since 1889. Certainly, the

recording artist's interpretation of a tune is no less

a contribution to the recorded product than the com-

poser's original lyrics and score. Indeed, it is often

the artist's performance as much as -- or more than --

the composer's tune that makes the recording attractive

to both record buyers and audiences.

I Similarly, the record company makes a unique

and creative contribution to the production of the sound

recording -- sifting, identifying and selecting the

talent and components; editing, mastering, and



401

overdubbing with the highly sophisticated electronic

procedures that characterize today's inventive recording

techniques, and ultimately consolidating all of these

elements into a finished copyrightable recording.

Broadcaster programming, too, has a performance

right. In 1976, broadcasters successfully argued that

they-needed a further expansion of their performance

right to protect against the commercial expropriation

of their product by cable television companies. The

arguments the broadcasters used then apply with equal

force here record companies and performing artists

are asking for precisely the same protection from

commercial expropriation.

H.R. 1805 would benefit the public and would

have no adverse impact on users. As the law now stands,

the costs of creating sound recordings are borne entirely

by record buyers. A performance right would redress

this inequity by requiring those who profit from the

records to pay something for the value they receive.

That is a major reason why consumer groups support this

legislation.

The public would benefit as well from the pledge

of leading companies of RIAA to finance a Recording
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Industry Music Cultural Fund by contributing 5% of the

performance royalties they receive through enactment

of this legislation. With federal funding likely to

decline, it is essential that private funding sources

such as that proposed here be developed to foster the

creative arts in this country.

Commercial users of the sound recording can

easily afford to pay the modest royalties proposed in

H.R. 1805. They are only a fraction of what currently

is paid to composers and publishers through BMI and

ASCAP. Discos and dance halls would pay only $100 per

year. Thirty-seven percent of the commercial radio

stations would pay a fee ranging between nothing and

$750 annually. The remaining stations -- those with

revenues above $200,000 a year -- would pay a fee equal

to 1% of their net receipts from advertisers, and this

fee would be reduced for those stations who use less

than the average amount of recordings. As a spokesman

for the radio broadcasters recently conceded, "if I

came along and said broadcasters could not afford this,

I don't think I could back that up." The 1978 study

by the Register of Copyrights agreed that "radio stations

would be able to pay a record music license fee without

any significant impact."

In any event, as broadcasters themselves argued

in 1976, the "ability to pay" argument relates more

to the royalty rate that should be established rather

than to the basic fairness of granting the right itself.



403

INTRODUCTION

It is a fundamental principle of copyright law

that one who uses another's creative work for profit

must pay the creator of that work. The owner of a

copyright is granted a number of exclusive rights with

respect to the copyrighted product, among which is the

Performance right" -- the right to authorize the

performance of the copyrighted wort.- Thus, those

Who own copyrights on books, play;, and musical

1/ 17 U.soC. 1 106 provides that the copyright owner
has the following exclusive rights.

"(I) to reproduce the copyrighted
work in copies or phonorecordsg

(2) to prepare derivative works based
upon the copyrighted work

(3) to distribute copies or phono-
records of the copyrighted work to
the public by sale or other transfer
of ownership, or by rental, lease,
or lending:

(4) in the case of literary, musical,
dramatic, and choreographic works,
pantomimes, and motion pictures and
other audiovisual works, to perform
the copyrighted work publicly and

(5) in the case of literary, musical,
dramatic, and choreographic works,
pantomimes, and pictorial, graphic,
or sculptural works, including the
individual images of a motion picture
or other audiovisual work, to display
the copyrighted work publicly."
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compositions, to name a few, are legally entitled to

be paid a royalty when others perform these copyrighted

works in public, in a theater, on radio or TV, or any-

place else.

Only one copyrighted work capable of performance

does not have this "performance right" -- the sound

recording.

This distinction is largely explained by the

slow evolution of U.S. copyright law. When this

country's basic copyright law was enacted in 1909, the

future popularity of sound recordings was hardly even

a dream.

Since that time, the sound recording has emerged

as one of the world's major cultural media. The rasping

wax cylinder of 1909 has been replaced by progressive

improvements in sound reproduction -- high-fidelity

LP records, stereophonic disks, 8-track cartridges,

cassettes, and now digitally encoded recordings -- which

enable music-lovers to hear concert quality performances

in their own living rooms. Records have become a major

medium of communication, bringing American music and

culture to people around the world. Records have become

the mainstay of radio programming, replacing the

x

'A'
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musicians and vocalists who provided the sounds radio

broadcast only a few decades ago.

Until now, performers and record companies could

rely upon the sale of records as a means of recovering

their investment and, hopefully, making a profit. How-

ever, dramatic space-age technological developments

are now being brought to market which threaten the vital-

ity of the industry itself. They offer an alternative

means of delivery of a sound recording to the home that

could make the purchase of the record unnecessary.

Thus, the need for a performance right in sound record-

ings is more acute now than ever before.

Congress has taken some steps to respond to

the emergence of sound recordings as a major cultural

medium. In 1971, Congress amended the Copyright Act

to provide limited copyright protection to sound

recordings in response to the growing threat to the

industry of record and tape piracy. In 1974, Congress

made permanent the antipiracy copyright status it had

granted three years earlier. And in the 1976 Copyright

Revision Act, Congress extended to sound recordings

most of the copyright protections given to other creative

works, such as books, plays and motion pictures, which

have long enjoyed copyright protection. But Congress
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did not grant sound recordings a performance right.

Instead, Congress directed the Register of Copyrights

to examine the issue and report to Congress on "the

status of such rights in foreign countries, the views

of major interested parties and specific legislative

or other recommendations."2/

In June 1978, the Report of the Register of

Copyrights on Performance Rights in Sound Recordings,

a comprehensive 1100-page analysis of the issue, was

presented to Congress..!/ It strongly endorsed the

creation of a performance right in sound recordings,

concluding that there is no legal or factual justifi-

cation for discriminating against the sound recording.

RIAA and a host of other organizations agree.-/ We

2/ 17 U.S.C. § 114(d).
3/ "Performance Rights in Sound Recordings," Subcomm.
on Courts, Civil Liberties, and the Administration of
Justice, House Comm. on the Judiciary, 95th Cong., 2d
Sess. (1978) (Comm. Print No. 15) [hereinafter
"Register's Report"].

4/ Supporters of H.R. 1805 include:

the AFL-CIO,
the American Federation of Musicians (AFM),
the American Federation of Television and
Radio Artists (AFTRA),

the American Guild of Musical Artists (AGMA),
Actors' Equity Association,
the American Council for the Arts,
the American Symphony Orchestra League,

[Footnote continued on following page]
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strongly urge that Congress act now to extend to sound

recordings the same protection afforded all other copy-

righted works by creating a performance right in sound

recordings.

H.R. 1805, THE "COMMERCIAL USE-
OF SOUND RECORDINGS AMENDMENT"

Under existing law, copyright ownership carries

with it the right to control the use of the creative

product, including the right to copy and reproduce the

work, the right to prepare derivative works, and, with

the sole exception of sound recordings, the right to

perform the work publicly. H.R. 1805, the Danielson

bill, would extend the performance right to the sound

recording and create a royalty for its commercial use.

Compulsory Licensing

As a matter of administrative convenience, the

performance right in sound recordings would be subject

to compulsory licensing under H.R. 1805. This means

[Footnote continued]
the Consumer Federation of America,
the Department of Commerce,
the National Endowment for the Arts,
the Copyright Section of the American

Bar Association,
the American Patent Law Association,
the Black Music Association,
and the National Association of

Recording Merchandisers (NARM).
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that any person would be authorized to perform all

copyrighted sound recordings simply by complying with

the statutory provisions for securing a license --

namely, the filing of a form with the Copyright Office

and the payment of an annual royalty fee. This com-

pulsory licensing procedure is virtually identical to

the compulsory licensing systems Congress created in

1976 in connection with the introduction of new per-

formance royalties for the use of copyrighted works

by cable TV systems, jukebox operators and public

broadcasters/

5/ Recently, proposals have been made to the Congress
that some of these compulsory licenses be eliminated.
Compulsory licensing is not, however, a prerequisite
for the creation of a performance right in sound
recordings. For many years, music composers and pub-
lishers have licensed their songs for public performance
through voluntary organizations (ASCAP, BMI and SESAC)
that were established to administer the performance
right. Such an organization could be created to imple-
ment a performance right in sound recordings, or one
of the existing performance rights societies could expand
its operations to encompass sound recordings.

Nevertheless, RIAA supports the compulsory licensing
provision of H.R. 1805 as a useful, if not exclusive,
means for achieving the objectives of the legislation.
Just as the compulsory licenses Congress created in
1976 provided an appropriate mechanism for introducing
and administering the new copyright obligations Congress
prescribed, so we believe a compulsory license here
would facilitate the implementation of a performance
right in sound recordings.
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Royalties

Under the legislation, compulsory license fees

would be paid either on a pro rata basis or on a blanket

royalty basis. Users of sound recordings would be able

to choose which method of calculating royalties they

prefer.

The blanket royalty fees depend upon the type

of commercial use to which the sound recording is put.

Discotheques, nightclubs, cafes and bars which feature

dancing to records wou.d pay a royalty of $100 per year.

Background music services would pay 2% of their gross

receipts per year. Jukebox owners would pay one ninth

of the compulsory licensing fee that they pay per jukebox

per year. Television and radio broadcasters would pay

a blanket royalty fee that varies with the station's

annual advertising revenues as follows

Radio Stations

Annual
Advertising Revenues Annual Royalty

$ 25,000 - $ 99,999 $ 250
$ 100,000 - $ 199,999 $ 750
$ 200,000 and over 1% of net advertising

receipts
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Television Stations

Annual Net
Advertising Revenues Annual Royalty

$ 1,0000000 - $ 3,999,999 $ 750
$ 4,000,000 and over $ 1,500

The legislation directs the Copyright Royalty

Tribunal to set fair and reasonable rates for other

present and unknown future commercial users of sound

recordings. The legislation also instructs the Copyright

Royalty Tribunal to review the royalty rates every 5

years to ensure their continuing fairness. This rule-

making activity would be undertaken pursuant to the

specific criteria set forth in Section 801(b)(1) of

the Copyright Revision Law.

The pro rata basis for computing royalty fees

would also be determined by the Copyright Royalty

Tribunal taking into account such factors as the amount

of commercial time the compulsory licensee devotes to

the use of sound recordings and the actual number of

performances of copyrighted sound recordings during

the relevant year.

The legislation also exempts a number of users

of sound recordings from paying any royalties. These

include:
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(a) Radio stations with net receipts from

advertising sponsors under $25,000 per

year.

(b) Television stations with net receipts from

advertising sponsors'under $1 million per

year.

(c) Background music services with revenues

under $10,000 per year.

(d) Public broadcasting organizations.

Distribution of Royalties

Royalty fees would be deposited by users with

the Register of Copyrights. These fees would be

distributed to copyright owners and performers by a

private nongovernmental entity, based on data assembled

by private parties. That entity would operate under

the supervision of the Copyright Royalty Tribunal, but

its costs would be borne by the private parties. The

procedures are modeled after the procedures that

performing rights societies such as ASCAP and BMI

currently employ to assemble such data for purposes

87-393 0 - 82 - pt.1 - 27
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of distributing performance royalties to composers and

publishers.

The legislation specifies that 50% of the royal-

ties would be provided to the copyright owner (the record

company) and 50% to the performers. The bill requires

that the performers' royalties be divided equally among

all artists and musicians who performed in the recording.

The legislation would become effective on January

l, 1983.

Estimated Royalty Income

According to an analysis by the Cambridge

Research Institute, the total royalties that radio broad-

casters would have paid in 1979 for their use of all

copyrighted sound recordings would have been between

$19.4 and $26.5 million. (The derivation of these figures

is set out in Exhibit 1.) The total performance royal-

ties paid by television stations would have amounted

to $639,000. (See Exhibit 2.) Clearly, the performance

royalties proposed in H.R. 1805 are fair and reasonable,

particularly in light of the immense advertising revenues

that recorded music produces.

6/ See Appendix A for a discussion of the procedures
that can be used to implement a performance right in
sound recordings.
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Exhibit 1

RANGE OF PERFORMANCE ROYALTIES
THAT WOULD BE PAID BY RADIO STATIONS -- 1979

UNDER H.R. 1805

Revenue ./Category/

of Radio
Stations

Less than
$25,000

$25,000 -
$100,000

$100,000 -
$200,000

Over
$200,000

TOTAL

Number of
Stations
in 1979

41

Lowest
Estimated
Performance

Royalty
(Based on

1979 Revenues)

0

493 $ 96,000

1,270 $ 694,000

3,038 $ 19,181,000

4,842 $ 19,971,000

Highest
Estimated
Performance
Royalty
(Based on

1979 Revenues)

0

$ 124,000

$ 952,000

$ 25,575,000

$ 26,651,000

1/ Net sponsor receipts.

Sources Analysis made by Cambridge Research Institute
based on the Federal Communications Commis-
sion's "AM-FM Financial Data, 1979," issued
April 1, 1981.
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EXHIBIT 2

PERFORMANCE ROYALTIES THAT WOULD BE PAID BY
TV STATIONS -- 1979 UNDER H.R. 1805

Revenue
Category
of TV

Stations

$1-4 milll

More than
$4 million

TOTAL

Source:

Number
of

Stations

279Lon

Annual
Performance

Royalty
per Station

$750

Total Per-
formance

Royalty Paid
per Year

$209,250

287 $1,500 $430,500

566 $639,750

Federal Communications Commission, "TV
Broadcast Financial Data - 1979."

RIAA urges prompt and favorable consideration

of H.R. 1805. The sound recording is entitled to the

full copyright protection that this legislation would

provide.
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ARGUMENT

I. TECHNOLOGICAL DEVELOPMENTS MAKE IT
ESSENTIAL THAT THE PROTECTION OF
A PERFORMANCE RIGHT BE GIVEN TO
SOUND RECORDINGS

The threat of technological innovation makes

the need for a performance right more compelling today

than ever before. At the present time, the people who

create sound recordings are at the peril of technological

advances. Perhaps the most important effect of a per-

formance right would be to lessen the dependency of

the recording industry on the technological status quo.

Indeed, without a performance right, the future of the

recording industry may well be at stake.,

For other creative artists confronted with new

technology, the performance right has meant the differ-

ence between continued vitality and financial ruin.

Consider, for example, what would have happened to the

movie industry with the advent of television if movie

producers had not had the right to demand royalties

for the performance of their work. What incentive would

have existed for motion picture studios to create films,

if those creative properties could have been expropriated

at will by television networks, without compensation

to their owners? Under existing law, copyright owners
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of all copyrighted products except sound recordings

have the right to demand performance royalty payments --

no matter what the technology.

Recording artists and record companies face

the very real prospect that the only existing source

of income for record companies and performers at this

time -- proceeds from the sale of records -- may be

significantly reduced as a new wave of technology moves

into American homes. Yet, because a performance right

in sound recordings is lacking, performers and record

companies are denied the opportunity to protect their

creative endeavors from expropriation.

The Impact of New Technology
Threatens Performers and Record Companies

Talk of new technology is no Buck Rogers fantasy,

as members of this Subcommittee have reason to know.

The new technology is here now, with more on the way.

"Superstations," satellite and microwave relays, who

knows what will be next? A "celestial jukebox" for

the home, as Mr. Danielson has suggested?

A recent article in Variety reported on the

plan of a Washington, D.C. based firm to bring stereo

music into the home via local cable TV hookups. For

a fee, a subscriber would have access to five
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commercially uninterrupted background music channels

broadcasting 22 to 24 hours a day. In addition, two

channels of the system would be devoted to the "sale"

of sound recordings. By dialing a toll free number,

the consumer could order a particular e'und recording

from a catalog of recent releases provided by the

operator of the system. The order would be recorded

in the company's computer and, at a later point, the

computer would automatically activate a cassette recorder

in the consumer's home and broadcast the recording for

home taping. The company plans to have the system

operating in early 1982.

This system may be but a horse and buggy portent

of things to come. Technical forecasters anticipate

the day when a cable TV subscriber need merely press

a few buttons to signal his desire to hear a particular

album or even a particular selection. This technology

can make the need to purchase records obsolete. Who

would need to buy records if the latest and most popular

releases are available at any time upon request?

The Lack of a Performance Right
Has Already Had an Adverse
Impact on Performers

The unfairness inherent in current law is evi-

denced dramatically by the impact the lack of a
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performance right has had on the performing arts pro-

fession in the United States. There was a time -- not

all that long ago -- when radio and other users of sound

recordings paid for the live performances of vocalists

and musicians. In those days, many radio stations had

their own orchestras. The NBC Symphony, conducted by

Maestro Toscanini, was famous throughout the world.

That all changed with the advent of the sound

recording. With records, radio stations could get all

the benefits of these performers' talents free of charge.

The Register of Copyrights described the effect the

advent of the sound recording had on performers:

"Performers were whipsawed by
an unmerciful process in which their
vast live audiences were destroyed
by phonograph records and broadcasting,
but they were given no legal rights
whatever to control or participate
in the commercial benefits of the vast
new electronic audience.

"The results have been tragic
The lom of a major part of a vital
artistic profession and the drying
up of an incalculable number of creative
wellsprings. The effect of this process
on individual performers has been
catastrophic, but the effect on the
nature and variety of records that
are made and kept in release, and on
the content and variety of radio
programming, have been equally malign.
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Most of all it is the U.S. publi 5 ithat
has suffered from this process."-

Today recording artists and record companies

face a technological revolution with an impact that

may even exceed that which the sound recording had years

ago. The question is whether these performers and

companies must endure the same economic suffering and

hardship their colleagues bore. We agree with the

Register of Copyrights on the response that is required

"Congress cannot repair these
past wrongs, but it can and should
do something about avoiding or mini-
mizing them in the future. There is,
in the United States today, no more
vital and creative force than that
of performed music.

"Adequate protection for those
responsible for this creative force
involves much more than economics and
the ability or willingness of various
communications media to pay performing
royalties.

"It is, first of all, a matter
of justice and fairnessl but beyond
that it is in the paramount national
interest to insure that growth in the
creativity and variety of the performing

7/ Performance Royalty: Hearing on S. 1111 Before
the Subcomm. on Patents, Trademarks and Copyrights of
the Senate Judiciary Comm., 94th Cong., 1st Seas. 11
(1975) (Statement of Barbara Ringer, Register of
Copyrights).
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arts in this country is actively en-
couraged by reasonable protection,
rather than unted or destroyed by
lack of it."V

II. EQUITY REQUIRES THAT A PERFORMANCE
RIGHT IN SOUND RECORDINGS BE GRANTED

Basic notions of fairness also underlie the

request for a performance right in sound recordings.

Discotheques, nightclubs, jukebox and background music

operators and broadcasters are gaining income off the

creative recorded works that others have produced: they

pay not one cent for the privilege of using them. And,

as we have shown, recent technological advances suggest

the very real prospect that record sales -- the only

current source of income from sound recordings for per-

formers and record producers -- may soon be a thing

of the past. Fairness demands that vocalists, musicians

and recording companies be granted equitable compensation

for the commercial exploitation of their creative works.

Radio Makes Extensive Use
of Records at No Cost

The basic staple of radio programming is recorded

music. Indeed, 73 percent of commercially available

8/ Id.
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time on radio is used to play sound recordings. Thus,

recorded music accounts for roughly three-quarters of

radio stations' net revenues -- or about $2.1 billion

annually. Yet broadcasters -- who must pay for all

of their other types of programming, including news

services, dramatic shows, disc jockeys, personalities,

sports shows, game shows, syndicated features, commen-

tators, financial and business services -- pay nothing

to performers or record companies for the prime pro-

gramming material they use to secure their audiences,

revenues and equity values.

The broadcasters have argued that they already

pay composers and publishers for the music, and that

a performance royalty for the sound recording would

constitute a burdensome double tax. But broadcasters

are not being asked to pay twice for the same commodity.

The payments they currently make through ASCAP, BMI

and SESAC are to music composers and publishers alone,

as compensation for the use of the underlying musical

composition performed on the record.

The performance right provided by H.R. 1805

relates to a completely separate and distinct creation

of value -- a copyrightable recorded musical performance,

a performance that makes the original musical composition
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come to life in a form usable for broadcasting and public

performance. Music is important, but it is only black

ink on white paper. Radio stations don't play sheet

music they play recordings of unique performances.

Paying for the performance is no more duplicative than

a station paying a news broadcaster to deliver the news

and at the same time paying the Associated Press for

furnishing the news over its wire service.

The Expropriation of Sound Recordings Gives
Commercial Users an Unfair Competitive Advantage

Ironically, the very firms that profit off the

labor and talent of others without compensating them

are bestowed an unfair advantage over'their competitors.

Thus, because radio stations can obtain three-quarters

of their programming material virtually for free, they

are able to charge advertising rates that are relatively

cheaper than those of competing media which must pay

for all of their programming material.

Also placed at a competitive disadvantage are

background music services which choose not to expropriate

the talents of others. U.V. Muscio, President of Muzak,

has written:

"Since Muzak was organized in
1936, we have created our own renditions
of popular musical compositions, using
recording artists we hire especially
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for this purpose. Other background
music services, however, have been
unwilling +&-commit the necessary
creative and financial resources to
the production of their musical
offerings. Instead, they have simply
spliced together selections from the
most popular sound recordings available.
Our competitors have been able to offer
their customers the talents of the
world's greatest performing artists
for the nominal cost of a record.

"We believe this practice to be
unfair and unjust, both to the creators
of the sound recordings, and to com-
panies such as ours. Because Muzak
does not expropriate the talents and
efforts of others for its own enrich-
ment, we have been put at a competitive
disadvantage in the marketplace. -

The creation of a performance right would

eliminate this inherent unfairness.

Royalties from Record Sales
Do Not Sustain Most Performers

Broadcasters have argued that performers do

not need either the income that radio once afforded

them or the income that a performance royalty would

bring them. Performers, they say, receive ample income

from record sales and live concerts.

9/ Hearings on S. lill Before the Subcomm. on Patents,
Trademarks, and Copyrights of the Comm. on the Judiciary,
94th Cong., lst Sess. 91 (1975) (Letter of U. V. Muscio).
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This myth was conclusively laid to rest in the

Register of Copyrights' 1978 review of the legal and

factual basis for a performance right.l-0/ As part of

a detailed analysis of the economic impact of a per-

formance right, the Report sampled members of five

performing arts unions.lI/ That survey revealed that

most recording artists received no royalties at all

from record sales and that many have incomes at or below

the poverty levels

"Only a small proportion of those
engaged in the production of sound
recordings receive any financial
benefits from the sale of those records.
In the three groups most affected only
23 percent of the musicians benefit
from sales, 5 percent of the musical
artists and 17 percent of the radio
and TV artists. Furthermore, annual
earnings of performers as a group are
generally low, with almost a third
of the musicians, and two-fifths of
the musical artists and radio and TV
artists earning $7,0094a year or less."
(Emiphasis supplied.)--'

10/ Register's Report, Part V "Economic Analysis,"
at 57.

i/ Id. at 114. The five groups surveyed were the
American Federation of Musicians, the American Guild
of Musical Artiste, the American Federation of Radio
and Television Artists, Actor's Equity, and the Screen
Actors Guild.

12/ The fact that few artists benefit from record sales
sWould not be surprising. The large majority of

[Footnote continued on following page]
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Performance royalties would provide badly needed

income to thousands of vocalists and musicians. More-

over, unlike royalties from the sale of records, per-

formance royalties under H.R. 1805 would not be earmarked

for the superstars alone. All performers would share

and share alike. If Johnny Cash, for example, were

to record with 15 other musicians and three background

singers, or a total of 19 recording artists including

himself, then there would be 19 recipients of equal

shares of any performers' royalties generated by that

recording.

Performance fees from broadcasting would sup-

plement the income of at least some of these artists

who produce records that do not even reach the break-

even point in sales. Such fees would provide needed

income to classical artists, jazz artists, and many

popular artists as well. As the late Stan Kenton

described, such performers

[Footnote continued]
recordings do not even recover their costs, let alone
make a profit, and the proportion of unprofitable
recordings is rising. In 1979 over 84 percent of the
"popular" LP records released did not have sufficient
sales to break even. Classical recordings fared even
worse. In 1979, 94 percent of classical record albums
were produced and marketed at a loss.
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"never burst into stardom because their
appeal is only felt by a narrow segment
of the public. They may never have
a hit record, although they may have
many, many records which are performed
time and again for commercial profit.*13/

Performance royalties would also bring income

to singers no longer collecting substantial royalties

from the sale of their hit recordings. Many famous

artists, such as Ernie Ford, Mitch Miller, and Pat Boone,

sell few records today, but airplay of their old records

and other "golden oldies" remains heavy. Many radio

stations still offer the recorded music of Nat King

Cole, and

".. . everyone benefits but Nat Cole's
widow and children. The sponsor
attracts an audience with one of the
top vocalists of our generation, and
the radio stations sell time to the
sponsor, the writers and publishers
of the songs are paid performance fees
for the broadcast of these songs, but
Nat Cole's widow and children receive
absolutely nothing, nor does the record
company that spent 20 years building
him as a top recording artist, and
owns the masters which are used for
these delayed performances.

13/ Hearings on S. 597 Before the Subcomm on Patents,
Trademarks, and Copyrights of the Senate Comm. on the
Judiciary, 90th Cong., lot Seso. 542-43 (1967).

14/ Hearings on S. 597 Before the Subcomm. on Patents,
Tademarks, and Copyrights of the Senate Comm. on the
Judiciary, 90th Cong., let Sees. 500 (1967) (Statement
o? Alan W. Livingston).
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Such performers (and their heirs) should be compensated

for the continued commercial expropriation of their

endeavors by others.

Any Benefit from Radio Airplay Is Fundamentally
Irrelevant to the Fairness of a Performance Royalty

Broadcaster opponents of a performance right

have also argued, ad nauseum, that radio airplay boosts

the sales of sound recordings. From this they conclude

that it would be unfair to require broadcasters to pay

royalties to performers and record companies.

There is no question that airplay helps sell

some sound recordings. It should be just as apparent

that sound recordings provide valuable radio programming

material which sells advertising, builds station audi-

ences, and increases station equity.

These facts, however, while of interest, are

not relevant to the merits of a performance right.

While economic factors may fairly be considered in

setting the level of the royalty rate for sound

recordings, they should have no bearing on the right

itself.

87-393 0 - 82 - pt.1 - 28
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The principle underlying the performance right

in copyright law is that the creator is entitled to

compensation for the commercial use of his creative

product. That principle is not conditioned on who

benefits from what. For example, the televised pro-

duction of Alex Haley's "Roots" enhanced the sales of

his book dramatically, but no one suggested that ABC

should not pay Haley for the right to dramatize his

creative product because he happened to derive some

collateral benefit from it.

The cable TV operators once claimed that they

should not have to pay performance royalties to the

broadcasters, arguing that they expand the broadcasters'

audience and profits when they use copyrighted broadcast

programs. The jukebox operators, too, sought to avoid

paying performance royalties to composers and publishers

of musical compositions on the ground that "jukeboxes

represent an effective plugging medium that promotes

record sales and hence mechanical royalties.*15/

Congress, with the vocal support of the broadcasters,

rejected these claims as untenable.

15/ H.R. Rep. No. 94-1476, 94th Cong., 2d Sess. 113
TT976).
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Moreover, composers and publishers clearly bene-

fit from the airplay of sound recordings in the form

of added royalties resulting from increased sales.

Nevertheless, they have long received performance royal-

ties from broadcasters. No one, including the broad-

casters, contends that the owner of music copyrights

should not receive performance royalties because of

airplay.

In any event, radio stations are not playing

sound recordings to do recording companies and performers

a favor. They do it because it is in their own interest --

sound recordings attract an audience, which, in turn

produces advertisers, and, ultimately, advertising reve-

nues for the broadcasters.

Moreover, radio stations select relatively few

records for airplay. Around 700 newly recorded tunes

are released each week. Yet, only three to six new

tunes are added each week to the play list of the average

"Top 40" radio station.

In addition, the benefits of airplay on record

sales are frequently overrated. For one thing# the

sales period for a popular hit, from which most recording

company revenues are derived, is extremely brief. The
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average "chart life" is very short, and when a hit has

fallen from the charts, its propensity to generate ad-

ditional record sales is sharply reduced. Thus, to

the extent that radio airplay is devoted to tunes which

have left the charts or have been out more than six

months, i.e., "oldies," the airplay benefits radio

stations without providing any promotional value for

recording companies and artists.

In fact, these so-called "oldies" comprise over

one-half of the recorded music played on radio. In

1977 the Cambridge Research Institute conducted a tele-

phone survey of program directors of 267 radio stations

in seven major markets to determine the extent to which

oldies are played over the radio. According to the

survey results, 53 percent of the recorded music played

on radio consists of "oldies."

Even though "oldies" achieve only relatively

minor sales for recording companies, both older

recordings as well as new ones lure radio audiences

and enable stations to make sales through advertisers.

And yet, no compensation is ever paid for the artistry,

know-how, enterprise and investment that went into

creating that vast repertory which has unequaled com-

mercial value for radio stations.
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In sum, we suggest that airplay of sound

recordings does far more to attract advertising profits

to radio stations than it does to sell sound recordings.

Only some recordings played over the air benefit per-

formers and companies. But all recordings played over

the air benefit the broadcasters -- old recordings,

new recordings, popular ones, and classics. They all

build audiences for the broadcasters and enable them

to sell time to advertisers. That is why radio stations

play records. And that is why radio stations should

pay just compensation to those who created those records.

Record Sales Are Likewise Irrelevant
To the Fairness of a Performance Royalty

Just as performers' earnings are irrelevant

in principle to the granting of a performance right,

so, too, the fact that recording companies derive profit

from the sales of some recordings should not be used

as a pretext for denying them a performance right.-6/

Other copyright owners routinely earn income from

multiple sources. Composers receive royalties from

the sale of records, from record-related songbooks,

16/ In any event, most recordings do not even recover
their costs, let alone make money. See note 12, supra.

0



432

and from the playing of their music over the air, as

well as from other users of their music. Radio and

TV broadcasters record, syndicate and sell for re-use

programs which have already created advertising revenues

for them. Motion picture producers are paid royalties

for the use of their movies not just in theatres, but

also on broadcast television, on cable TV and on video-

cassettes and video disks. There is no just reason

why record producing companies should not likewise earn

additional legitimate income from those who use their

recordings to sell broadcasting time, aspirin and

automobiles.

III. CREATION OF A PERFORMANCE RIGHT
IN SOUND RECORDINGS WOULD BRING
THE UNITED STATES INTO ACCORD
WITH PREVAILING INTERNATIONAL
PRACTICES

A performance right in sound recordings is

neither new nor experimental. Sixty-two nations already

grant such a right to producers and/or performers of

sound recordings by law. (See Table 1.) Thus, enactment

of a performance right in the United States would bring

this nation's copyright law into accord with prevailing

international practices.

b
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Table 1

COUNTRIES RECOGNIZING A PERFORMANCE
RIGHT IN SOUND RECORDINGS

Argentina
Australia
Austria
Bahamas
Bangladesh
Barbados
Belgium*/
Botswana
Brazil
Burma
Chile
Colombia
Costa Rica
Czechoslovakia
Denmark
Dominican Republic
Ecuador
El Salvador
Fiji
Finland
France*/
East Germany
West Germany
Grenada
Guatemala
Guyana
Holy See
Hungary
Iceland
India
Iraq

Ireland
Israel
Italy
Jamaica
Japan
Liechtenstein
Mauritius
Mexico
The Netherlands*/
New Zealand
Norway
Pakistan
Paraguay
Philippines
Poland
Roumania
Seychelles
Sierre Leone
Singapore
Spain
Sri Lanka
Sudan
Sweden
Switzerland*/
Taiwan
Thailand
Trinidad and Tobago
Turkey
United Kingdom
Uruguay
U.S.S.R.

*1/ In these countries, royalties are paid to record
producers even though no formal statutory right exists.

Sources: International Producers of Phonograms and
Videograms, "International Conventions and
Copyright/Neighboring Rights Legislation as
of March 31, 1980"; United Nations, "Multi-
lateral Treaties in Respect of Which the
Secretary-General Performs Depository
Functions," 416-18 (1977). Copyright Law
Survey, by the International Bureau of the
World Intellectual Property Organization,
1979.
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In addition to the large number of nations which

already recognize a performance right, there exists

a clear trend among Western nations toward the estab-

lishment of such a right. Since 1970, 27 nations have

enacted or amended laws either granting, expanding or

otherwise affirming this right. In addition, Article

12 of the Rome Convention, formally known as the

International Convention for the Protection of

Performers, Producers of Phonograms and Broadcasting

Organizations, specifically provides for a performance

right in sound recordings:

"If a phonogram published for commercial
purposes, or a reproduction of such
phonogram is used directly for :road-
casting or for any communicati(. -, to
the public, a single equitable -emuner-
ation shall be paid by the user to
the performers, or to the producers
of the phonogram, or to both."

To date, the Rome Convention has been ratified or acceded

to by 20 nations.

America is the World Leader in the
Creation of the Sound Recording

For years the U.S. has set the standard for

the world in sound recordings. American music is heard

all over the globe. American jazz, for example, is
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constantly heard on the radio behind the Iron Curtain.

It is therefore anomalous that the U.S. should be one

of the few Western nations that fails to provide a

performance right in sound recordings. It is time for

this country to bring its copyright law into accord

with international practice.

The Absence of Reciprocity Has Denied U.S.
Performers and Record Companies Deserved
Royalty Compensation from Foreign Countries

Foreign nations are frequently unwilling to

grant a right -- and the royalties that go with it --

to a country which does not offer a reciprocal right.17/

Thus, because U.S. law currently provides for no recip-

rocal performance royalties, U.S. record producers and

performers are often denied performance royalties from

abroad.

"For example, in Denmark, payment is
made only for the performance of
recordings originating in Denmark itself
or in a country which grants reciprocal
rights to recordings of Danish origin.

17/ It is noteworthy, for example, that seven of the
nations which have ratified or acceded to the Rome
Convention filed reservations under Article 16 which,
in essence, require reciprocity for Article 12 to be
fully applicable. These nations include Austria,
Czechoslovakia, Denmark, the Federal Republic of Germany,
Italy, Sweden and the United Kingdom.
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As a result, no payment is made for
the use of U.S. recordings there. -

Canada recently abandoned performance fees for

performers and record companies precisely for this

reason. The Register's Report found that a performance

right in Canada did not benefit Canadians? most royalty

payments were remitted to United States recording artists

and United States record makers, with no reciprocity

for Canadian artists in the United States.19/

Because of the variety of bases on which royal-

ties are paid in the various foreign nations, and the

unpredictable impact that enactment of a performance

right in the United States will have on the fee schedules

in those nations, we are unable to assess definitively

the amount of the remuneration that would be paid to

U.S. record companies and performers. Certainly, more

performance fees would flow into this country than would

flow out. In 1980, for example, ASCAP received from

abroad over $27 million in performance fees for composers

and publishers, but it paid out considerably less to

18/ Hearings on S. 597 Before the Subcomm. on Patents,
Trademarks, and Copyrights of the Senate Comm. on the
Judiciary, 90th Cong., 1st Sess. 508 (1967) (Statement
;f Sidney Diamond).

19/ Register's Report, at 219.
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foreign performing rights societies. Were the per-

formance right enacted, the performance fees paid to

U.S. artists and recording companies would contribute

positively to the balance of international payments.

Moreover, whatever the amount collected, it would provide

deserved compensation to U.S. performers and record

companies for the expropriation of their creativity

abroad.20/

IV. FUNDAMENTAL PRINCIPLES OF COPYRIGHT
LAW REQUIRE THAT SOUND RECORDINGS
-- THE ONLY PERFORMABLE WORK WITH-
-OUT A PERFORMANCE RIGHT -- BE
GIVEN FULL COPYRIGHT PROTECTION

Fundamental principles of copyright law also

warrant that the performance right be extended to the

sound recording. The principle that one who uses

another's product for commercial gain should compensate

the creator of that work has been applied to every

copyrighted product that is capable of being performed

20/ In countries where performance royalties are paid,
nearly half divide the fees equally between companies
and performers. In those countries where the royalties
are not shared equally, the overwhelming majority pay
the larger share to the record company. Thus, there
is substantial international precedent for the 50/50
split jointly recommended by the RIAA, the American
Federation of Musicians, and the American Federation
of Television and Radio Artists, whose membership creates
the sound recording.
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except the sound recording. This anomaly should be

eliminated.

Consider the copyright owner of a musical

performance recorded on videotape now has the right

to be compensated for the commercial use of that per-

formance. Yet if the same musical performance is

recorded on a disk, tape, cassette, or cartridge, the

copyright owner is entitled to no compensation whatsoever

for the commercial performance of his creative work.

There simply is no justification for discriminating

against the sound recording in this fashion.

Congress has already recognized the creative

and aesthetic attributes of sound recordings and has

agreed that they possess those special qualities that

make them eligible for copyright protection.2-I/ But

the right that has accompanied the grant of copyright

status to every other performable product -- the right

of performance -- has still been withheld from sound

recordings.

In the 1978 Report, the Register of Copyrights

wrote

21/ See Pub. L. No. 92-140, The Sound recording Copy-
rTght-'AcXt of 1971, Section 114 of Pub. L. No. 94-553.
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"In all other areas the unauthorized
use of a creative work is considered
a copyright infringement if it results
either in damage to the creator or
in profits to the user. Sound record-
ings are creative works, and their
unauthorized performance results in
both damage and profits. To leave
the creators of sound recordings without
any protection or compensation for
their widespread commerce use can
no longer be justified.'2/

It is remarkable that this basic element of

copyright protection has been denied sound recordings

for so long. It flies in the face of both basic

principles of fairness and the most elemental concepts

underlying the entire body of copyright law.

Performers and Recording Companies Merit
a Performance Right Similar to that Enjoyed
by Composers and Publishers

Composers and publishers have had a performance

right since 1889, but record companies, musicians and

vocalists still do not have one today. In 1980, ASCAP

alone collected over $154 million in royalties from

broadcasters for the performance of musical compositions,

a substantial portion of which were performed on sound

22/ Register of Copyrights, "Addendum to the Report
on Performance Rights in Sound Recordings," Performance
Right in Sound Recordings: Hearings Before the Subcomm.
on Courts, Civil Liberties and the Administration of
Justice, House Comm. on the Judiciary, 95th Cong. 2d
Sess. 114 (1978).
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recordings.2-3/ Yet the performers and record companies

who brought those musical compositions to life collected

not one cent for those same performances. It is diffi-

cult to comprehend the justification that can be offered

to withhold from performers and record companies the

same performance right and royalty that composers and

publishers have enjoyed for the last 92 years.

Performers Make a Unique Creative
Contribution to the Sound Recording

Certainly, the performer's interpretation of

a tune is a unique contribution to the recorded product.

Consider, for example, how the performer's rendition

of the tune "Hello Dolly" gave rise to a different

recorded product when it was sung by Carol Channing,

by Louis Armstrong, or by Pearl Bailey. And in virtually

every recorded rendition, skillful musicians and sup-

porting vocalists intricately weave their artistry around

the star performer, fortifying, enriching, complementing,

underscoring, accenting -- making the performance even

more definitive.

23/ Moreover, under the Copyright Revision Act of 1976,
jukebox operators are now required to pay royalties
to composers and publishers for the commercial use of
the musical composition underlying the sound recording.
17 U.S.C. § 116.



441

Indeed, it is often the artist's performance

as much as -- or even more than -- the composer's tune

that makes the recording attractive to both record buyers

and radio audiences. The artist as much as the tune

have made hits of Barbra Streisand's "People," Frank

Sinatra's "My Way," and the like. Can anyone doubt

that a performance by Beverly Sills, Luciano Pavarotti,

or Willie Nelson is a unique performance? There must

be a hundred versions of "White Christmas," but it is

Bing Crosby's special rendition which is so popular

every Christmas. Listeners are eager to hear albums

by Andy Williams or the Boston Pops Orchestra, but may

be less concerned with any particular song or its

composer. In some cases a song which enjoyed little

success in one recording becomes a hit when a new

recording is made with a different artist or arrangement.

Yet, ironically, the performer who makes a composer's

tune into a hit, and earns that composer substantial

royalties for the performance of the record, receives

no performance royalty.

The significance of the performer is not

restricted to popular music, either. The performer

makes an important creative contribution to every type

of recording. The original interpretation of a musical
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composition by the highly talented jazz musician is

often far removed from the original tune set down in

the notes of the copyrighted work. In classical music,

too, there can be considerable variation in the inter-

pretation of a piece. As Erich Leinsdorf, then Music

Director of the Boston Symphony Orchestra, stated,

"Improvisation is one of the earmarks
of the performer in music. * . * You're
engaged in a creative act whenever
you interpret a score. If the performer
and the artists were not important,
then one recording of Beethoven's Ninth
would be sufficient for everyone for
all time. Why bother with a second
interpretation if it can be no different
than the first? Or a third?"-4'

Record Companies Make a Unique
Creative Contribution to the
Sound Recording

The record company, too, makes a unique and

creative contribution to the production of a sound

recording, which Congress recognized in granting

copyright protection and the courts recognized in

upholding the grant.25/ The role of the recording

24/ Hearings on S. 597 Before the Subcomm. on Patents,
Trademarks, and Copyrights of the Senate Comm. on the
Judiciary, 90th Cong., 1st Sess. 821 (1967).

25/ "Sound recording firms provide the equipment and
o-7ganize the diverse talents of arrangers, performers,

EFootnote continued on following page]
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company begins when it sifts, identifies and selects

the talent components ultimately consolidated into a

finished copyrightable recording. The range of creative

actions performed under the umbrella of the record

company is wide indeed -- selecting the recording

artists determining or influencing the musical

presentation or character of the key artist; finding

or assisting the producer who will best be able to

highlight the artist's unique talents; molding the

artist's pre-recording musical preparation; sifting

and identifying potential songs to be recorded; hiring

or working with the appropriate musical arranger attuned

to the uniqueness of the song and the artist; picking

or assisting in the selection of support musicians and/or

background singers who, in combination, will most enhance

the recorded product; providing or assisting in the

selection of recording studios properly equipped for

the sound effects required; providing or assisting

engineers and technical talent for multitrack recording,

editing, mastering, overdubbing, and performing the

complete range of highly sophisticated electronic

procedures and discretions that mark today's inventive

[Footnote continued]
and technicians. These activities satisfy the require-
ments of authorship found in the copyright clause ...

Shaab v. Kleindienst, 345 F. Supp. 589 (D.D.C. 1972)
(thre judge panel).

87-393 0 - 82 - pt.1 - 29
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recording techniques; developing the album cover graphics

and writings that have become an integral artistic com-

ponent of the recording; and assuring the proper techni-

cal quality control and manufacturing processes to assure

the maintenance and integrity of the original recorded

creative input.

Broadcaster Programming, Too,
Has a Performance Right

The principle underlying H.R. 1805 is identical

to that supported by the broadcasters in 1976, when

the general copyright revision bill was enacted. At

that time, broadcasters argued that cable television

companies should pay royalties for their secondary

transmissions of broadcaster telecasts, and Congress

agreed.

That same argument supports a performance right

for sound recordings. Just as broadcasting companies

sought -- and won -- compensation from cable TV for

the commercial expropriation of their product, performers

and recording companies are seeking performance fees

from radio and television broadcasting companies. Since

cable TV is required to pay for the use of copyrighted

programming created by others, broadcasters should like-

wise be required to pay for the use of copyrighted
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recordings created by others. Since cable TV is required

to compensate broadcasting companies, then it is only

equitable that broadcasters should be required to com-

pensate record makers in a similar fashion.

Congress and the Courts Have Found
That a Performance Right Is Constitutional

In the past, the opponents of a performance

right retreated to the superficial claim that the grant

of such a right would be unconstitutional. They claimed

that record companies and performers are not "authors,"

and that sound recordings are not "writings." They

claimed that the grant of a performance right is not

necessary "to promote the useful arts and sciences,"

and that such a grant would therefore be beyond the

power of Congress.

Significantly, these claims, and a variety of

additional novel arguments disguised as constitutional

claims, are now rarely advanced by critics of the

performance right. Copyright protection, of course,

has never been limited to the "writings" of "authors"

in the literal words of the Constitution. To the

contrary, Congress has granted copyright protection

to a wide variety of works embodying creative or intel-

lectual effort, including such "writings" as musical
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compositions, maps, works of art, drawings or plastic

works of a scientific or technical character, pheoto-

graphs, motion pictures, television and cable pro-

gramming, printed and pictorial illustrations and

merchandise labels.

There is no constitutional basis for dis-

tinguishing these creative works from those of performing

artists. It is probably the Register of Copyrights

who put it best:

"Performing artists contribute
original, creative authorship to sound
recordings in the same way that the
translator of a book creates an
independently copyrightable work of
authorship. Record producers similarly
create an independently copyrightable
work of authorship in the same way
that a motion picture producer creates
a cinematographic version of a play
or novel. In my opinion, the con-
tributions of both performers and record
producers are clearly the 'writings
of an author' in the constitutional
sense, and are as fully worthy of pro-
tection'as any of the many different
kinds of 'derivative works' accorded
protection under the Federal copyright
statute._ 6

Indeed, Congress has already recognized that

sound recordings may be granted copyright protection

26/ 120 Cong. Rec. 27340, 27341 (1974).
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under the Constitution.2-7/ The courts have likewise

rejected the notion that there is a constitutional

barrier to granting copyright protection to sound

recordings.28/

In the 1978 Report to Congress on a Performance

Right in Sound Recordings, the Register of Copyrights

put the constitutional issue to rest once and for all:

"Arguments that sound recordings are
not 'writings' and that performers
and record producers are not 'authors'
have become untenable. The Courts
have consistently upheld the con-
stitutional eligibility of sound
recordings for protection under the
copyright law. Passage of the 1971
Sound Recording Amendment was a
legislative declaration of this
principle, which was reaffirmid in
the Copyright Act of 1976."-9

27/ The Senate Judiciary Committee concluded that "sound
recordings are clearly within the scope of 'writings
of an author' capable of protection under the
Constitution." S. Rep. No. 92-72, 92d Cong., 1st Sees.
4-5 (1971). See also, S. Rep. No. 93-983, 93d Cong.,
2d Sess. 139-4-(1974).

28/ Shaab v. Kleindienst, 345 F. Supp. 589 (D.D.C.
1972) (three judge panel); see Goldstein v. California,
412 U.S. 546 (1973).

29/ Register's Report at 7.
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V. A PERFORMANCE RIGHT IN SOUND
RECORDINGS WOULD BENEFIT THE PUBLIC
AND WOULD HAVE NO ADVERSE IMPACT
ON USERS

Record Buyers Would Benefit

As the law now stands, the costs of creating

sound recordings are borne entirely by record buyers.

Not only is this inconsistent with the standard for

other copyrighted products -- for which multiple income

sources are customary -- but it is also unfair. That

is one reason why the Consumer Federation of America

supports the creation of a performance right in sound

recordings:

"Consumers now finance the creation
and production of recordings -- all
of it. We believe it is time for those
who profit from the use of records
to start paying something for the
substanti economic benefits they
receive."-/

As the CFA concluded:

"As a matter of principle and precedent
there is no good reason for continuing
to make the sound recording the only
copyrighted work which does not have

30/ Letter from Kathleen O'Reilly, Executive Director,
Consumer Federation of America, to The Honorable Robert
W. Kastenmeier, dated March 21, 1980.
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a performance right, W force consumers to
pay for that policy. --

The Public Would Benefit from the
Creation of a Music Cultural Fund

While many think of recording companies most

often in terms of the popular music they produce, the

RIAA companies serve a number of other cultural inter-

ests. They record classical music, folk music, ethnic

music, country music, and experimental music, plays,

poetry and educational material. They help find and

develop young artists, musicians and composers, and

bring much-needed income to some symphony orchestras.

The recording companies take seriously the

responsibility to provide all types of music on sound

recordings, and to foster and encourage the creation,

performance and enjoyment of music.

For this reason, some of the leading companies

of RIAA have suggested the creation of a special Record-

ing Industry Music Cultural Fund, to foster serious

music projects throughout the United States. These

companies have pledged to finance this Fund by the con-

tribution of 5% of the performance royalties received

31/ Id.
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by participating recording companies, when this legis-

lation is enacted. They have further suggested that

the Fund be administered through the National Endowment

for the Arts, perhaps in cooperation with States Arts

Councils.

At a time when the federal government is at-

tempting to reduce its role in the arts, it is essential

that private funding sources be developed to ensure

that organizations like the National Endowment for the

Arts can continue to foster the creative arts in this

country. The pledge of these RIAA member companies

to share the benefits of a performance royalty with

the NEA is a significant step in that direction.

Users of Sound Recordings
Would Not Be Harmed

Those who use sound recordings for their own

commercial gain have b6en quick to argue that they cannot

afford to pay, or should not have to do so. It seems

clear, however, that neither ability to pay nor desire

to pay is a material consideration here. Economic argu-

ments are irrelevant to the issue of whether such a

right should be granted.

Moreover, as we earlier described, the

broadcasters themselves were singularly unresponsive
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to cable operators' pleas of inability and lack of desire

to pay.

In any event, available data prove that the

performance royalty rates proposed in H.R. 1805 would

have minimal impact on the principal users of sound

recordings -- radio broadcasters.

The Proposed Royalty Rates Are
an Incredible Bargain

Discos, night clubs, jukebox operators and

broadcasters can easily afford the royalty rates set

by this legislation. Discos and nightclubs that use

sound recordings would pay $100 per year; jukebox

operators would pay one ninth of the compulsory licensing

fee that they-pay per jukebox per year. Radio stations

with annual revenues of less than $25,000 would be com-

pletely exempt from the performance royalty. Stations

with revenues between $25,000 and $100,000 (10 percent

of all stations in 1979) would pay only a token per-

formance royalty of $250 a year, or 680 a day. Stations

with revenues between $100,000 and $200,000 (26 percent

of all stations in 1979) would pay a performance royalty

of just $750 a year, or $2.05 a day. Only the remaining

stations, which have revenues above $200,000 a year,

would pay the full performance fee equal to 1 percent
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of their net receipts from advertisers, and even this

fee would be reduced for those stations using less than

the usual amount of recordings. Thus, a station earning

revenues of ;1 million annually would pay a maximum

of only $27.40 daily, or $1.14 per hour to compensate

all vocalists, musicians and record companies for the

expropriation of their creative efforts. In total,

37 percent of all stations would be exempt or pay only

a token performance right to performers and recording

companies.

Broadcasters Can Easily Absorb
or Pass On the Costs of a
Performance Royalty

The broadcasters' claims of poverty notwith-

standing, the radio and television industries can easily

afford to pay a performance royalty, especially as modest

a royalty as is proposed in H.R. 1805. As a spokesman

for the radio broadcasters candidly conceded in testimony

before this Subcommittee, "if I came along and said

broadcasters could not afford this, I don't think I

could back that up."32/ All indications are that radio

32/ Performance Rights in Sound Recordings: Hearings
Before the Subcomm. on Courts, Civil Liberties, and
the Administration of Justice, House Judiciary Comm.,
95th Cong., 2d Sees. 77-78 (1978) (Testimony of James
Gabbert, National Radio Broadcasters' Association).
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and television are growing and prosperous industries.

Radio stations are worth more than ever, substantially

attributable, we believe, to the audience attraction

of programming based on sound recordings.

Moreover, it is likely that broadcasting com-

panies would choose to pass this new expense forward

just as they have successfully passed on other cost

increases in the form of higher advertising rates.

Because of its distinct advantages to advertisers, radio

has in the past been able to raise its advertising rates

without losing its advertisers to different media.

In fact, the competition that radio faces is from other

radio stations, more so than other advertising media.

Since a performance royalty for sound recordings would

affect all radio stations of a similar size equally,

it would not substantially affect inter-station compe-

tition. There could be a slight increase in the cost

of radio as a medium relative to all other media, but

the distinct advantages that radio offers advertisers

will more than outweigh the modest cost of a performance

royalty, thus assuring that radio will retain its compe-

titive advantage unimpaired. It follows that radio

would certainly be able to pass along to advertisers
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the cost of the royalty proposed in this legislation.33/

Indeed, it would be equitable for the stations to pass

along such costs, because radio advertisers benefit

directly from the audiences that sound recordings

attract.

Radio offers advertisers unique qualities, an

enormous audience (encompassing almost the entire popu-

lation of the United States), and extremely low rates.

It comes as no surprise, therefore, that radio has a

growing share of all advertising revenues. Even if

radio chose not to pass the cost on to advertisers,

therefore, it would easily be able to absorb the small

additional cost required to compensate the creators

of the bulk of the programming material that radio uses.

Again, the 1978 Register's Report bears this

out. After an extensive analysis of all radio stations

licensed by the FCC between 1971 and 1975, the Report

concludes:

"radio stations would be able to pay
a record music license fee without
any significant impact either on profits
or the number of stations in operation.

33/ See Register's Report at 60-62.
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In addition there is evidence that
the radio broadcasting industry would
be able to pass on any increase in
the costs of operation wi~gut loss
of business or revenues. "-

34/ Id. at 61.
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APPENDIX A

H.R. 1805 PROVIDES EFFICIENT AND ECONOMICAL
IMPLEMENTATION PROCEDRES

The Danielson bill directs the Copyright Royalty

Tribunal to retain the services of private, nongovern-

mental entities in the administration, collection and

distribution of performance royalties for sound record-

ings. There are a number of entities which currently

perform these functions efficiently and economically

and could do the same for sound recordings.

For example, ASCAP, BMI and SESAC now administer,

collect and distribute royalties for music copyright

owners. They use statistically valid sampling techniques

to monitor airplay. Many of the sources they currently

monitor in connection with the existing performance

right for composers and publishers would be identical

to the sources to be monitored for a new performance

right for record companies and performers. Accordingly,

one of these entities might be willing to take on all

or part of the administrative functions required for

a performance right in sound recordings.
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This would be advantageous to all parties,

because the sharing of administrative costs should result

in greater net income to the holders of the music copy-

right, as well as to those who would receive royalties

from sound recordings.

If for some reason those organizations are not

involved, an independent agency could be set up by the

various participants, just as it was possible once to

establish an ASCAP or BMI. Alternatively, an existing

research and computer-oriented commercial enterprise

could undertake the task.

As regards distribution of the royalty proceeds,

the information is readily at hand. The identity of

the proposed recipients will not be in doubt. Every

recording company is clearly identified on the label

of each recording subject to performance. The identifi-

cation of the musicians and vocalists -- whether stars

or background performers -- is routinely included in

listings on recording session forms contractually

required by both AFM and AFTRA. Of course, the tech-

niques for making distributions would be based on well-

established statistical sampling methods. The procedures

are already routinely performed in this country and

throughout the world.
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Mr. KASTENMEIER. Thank you, Mr. Gortikov. I compliment you
on your statement. You have raised some new issues and, I think,
suggested some variations conceptually on this whole theme.

The difficulty with being consistent-and you suggest that a
visual recording is protected but a sound recording is not, and
perhaps they ought to be consistent in that regard-is that it may
be somewhat difficult. The musician who appears in the visual, in
the film, would not presumably have a copyright under existing
law, but if he appeared in a broadcast, in a sound recording, he
would have; is that not correct?

So we are still not making them consistent.
Mr. GORTIKOV. Well, the copyright owner, of course, where the

musician appears in the motion picture, is the producer of the
motion picture.

Mr. KASTENMEIER. Exactly.
Mr. GORTIKOV. So a performance right is paid in behalf of that

music that appears in there.
I don't see why consistency need be evil. Why is it?
Mr. KASTENMEIER. I am saying that would not be consistent if we

pass this bill in which, in fact, the musician directly has a royalty-
type interest, but in doing so we would not make it consistent with
the law as it affects a film and the musician's or other performer's
interest in the film.

Mr. GORTIKOV. But they gain income from the reuses of those
works.

Mr. KASTENMEIER. Through separate contract.
Mr. GORTIKOV. Yes.
Mr. KASTENMEIER. But I was saying they are not consistent. And

the question is raised ultimately: If we go this route, should we
make films consistent in terms of deriving direct income?

Mr. FUENTEALBA. But there is a distinction, Mr. Chairman. In
the case of films, they are controlled by the producers of the films,
so when we negotiate with the producers we can negotiate terms
and conditions for supplemental uses of that product. But with the
phonograph record, the control is lost by the producer of the record
when it is put on the market for sale, and as a result we cannot
negotiate beyond that point. And we have no control. We do have
control over video.

Mr. KASTENMEIER. Yes, that is a point, but, of course, one could
argue that it is not necessary to give anyone a copyright beyond
the recording industry, that is, the recording company, because
they are in the same position as the motion picture company. They
have to negotiate with musicians or performers, as, indeed, the
motion picture companies do, and therefore we should make only
the recording company the holder of the copyright.

Mr. FUENTEALBA. But the motion picture companies don't sell
their product on the market as recording companies do. The
motion picture companies retain control of their product, whereas
the recording companies don't. The recording companies manufac-
ture their product specifically for the retail market. Motion pic-
tures are not made for that purpose. It is only recently that motion
pictures have been put into video discs and video cassettes for
public sale, and we have been able to negotiate terms and condi-
tions for that product in our original bargaining agreement.



459

But that is not the same situation with recordings. Recordings
are made primarily for retail sale. Motion pictures are not made
for retail sale.

Mr. KASTENMEIER. Well, the marketing process is different; I
concede that.

You raised the question of cable and suggested we did something
in that industry whether it is the networks or the program produc-
ers or professional sports. Of course, that is very much up in the
air in 1981. And there has been a lot of criticism of compulsory
licensing as we used it to solve that particular problem 5 years ago.

What I am suggesting is that if you are using that as a model, it
is a very imperfect model, presumably, and we are facing the
results of it now.

Mr. GORTIKOV. Sir.
Mr. KASTENMEIER. Yes.
Mr. GORTIKOV. The model that I am using is a performance right

that creates an obligation to pay for a use.
Now, that can be manifested in various ways, and the way you

chose for cable is one way, via that compulsory license. That form
of compulsory license is not necessarily the only option or the
perfect option. I am asking that the right be created and the
obligation to pay be created. Any format for accomplishing that
can be flexible.

But an unacceptable option would be to avoid us and to tell us to
go away again and be unlike all other copyright owners.

Mr. KASTENMEIER. Well, the implication of my question is that
we may run into-and I am not arguing that one should or should
not pass a bill creating this right, but should the Congress do so, it
may find it has many unanswered questions in having done so, and
probably will have a lot of unresolved problems that it would face
if it did create this right, if the past is any prologue.

Let me ask you, first of all, how much would this bill derive in
terms of revenues, and what would the general plan for distribu-
tion be in terms of who would get what?

Mr. GORTIKOV. As best we can estimate from FCC statistics, the
yield on the royalty schedule in Mr. Danielson's bill would be
somewhere between $19 to $26 million. Now, that amount may be
overstated because that presumes that stations would be totally
carrying music. If a given radio station, for example, is all news, it
wouldn't have any obligation to pay, or if it was half news, half
music, its obligation would be 50 percent. If it didn't play copy-
righted recordings it wouldn't have an obligation to pay under the
terms of this bill. Oldies would not generate income.

So the yield would be that at the outside.
The mechanism that is set up in the bill is that the Copyright

Office would be the collector of the money. The distribution would
be under the aegis of the Copyright Royalty Tribunal. But the bill
calls for the creation of a private entity that would accomplish that
collection and distribution. And that is not a pioneering require-
ment. All over the world there are entities set up that do this
every day of the week, including right here in the United States.
ASCAP and BMI are perfect examples. We would hope that
ASCAP, BMI, and SESAC would choose to do this work, too. If they
didn't, the creation of a separate private entity is no big deal.

87-393 0 - 82 - pt.1 - 30



460

We had a private firm research that and found it was plausible
to do, and to do with reasonable accuracy and reasonable adminis-
trative cost.

So the options are clear and accessible, with ample precedent all
over the world as to how to do it.

Mr. KASTENMEIER. Does the distribution plan provide for not
more than 50 percent to the recording industry, and the remainder,
not less than 50 percent, to performers or musicians? And of the
recording industry's portion, 5 percent, would you say, would go to
the performing arts?

Mr. GORTIKOV. Yes. The language is explicit in the bill. It calls
for a royalty sharing of 50 percent to the record company copyright
owners and 50 percent to the performers. That amount has also
been agreed to by the representatives of the vocalists, musicians,
and recording companies. It also is a worldwide pattern.

If there is a skew worldwide in the other countries, it favors a
higher-than-50-percent yield to the producing company, and a less-
than-50-percent yield to the performer. But the general pattern is
the 50-50 split.

Now, the split to the actual performers on the recording is equal.
There is an example that was cited. If Frank Sinatra has three
backup vocalists and five musicians, or a total of five musicians
plus three vocalists plus Frank Sinatra, or nine, the performers'
share would be split nine equal ways rather than skewing a bal-
loon in favor of the star.

Mr. KASTENMEIER. And is it contemplated that the individual
performer-musician, singers, whatever-that that individual
would receive a royalty, or would there be created some sort of
trust to receive that? Because I would assume in some cases it
would be a very small amount, and it would be very difficult in fact
to trace individual musicians.

Mr. FUENTEALBA. That would be no difficulty whatsoever, be-
cause we have records of every recording session, every musician,
every composer-anyone who is involved in the production of a
record. We have that information on file. And distribution would
be no problem.

Mr. KASTENMEIER. At this point I am going to yield to my col-
leagues who have been patiently waiting.

Mr. Sawyer.
Mr. SAWYER. I just want to get the record clear that we are not

just talking about music. This would be a recital, an audition, or
anything else under the definition of the bill.

I wonder, when you look at what would be really very little
additional remuneration to the average musician in a band, wheth-
er the administrative costs on the part of everybody-radio stations
or whoever-in handling it, would really make it worthwhile.

Mr. GORTIKOV. The estimated cost of administration, if we had
even to create a new separate entity, would be a maximum of a
million dollars a year out of a total yield of $26 million.

Mr. SAWYER. That is probably true as to the administering
entity, but when you take the cumulative amount of administrative
work on the part of broadcasters and everybody else, I'm sure it
would be a lot more than that.
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Mr. GORTIKOV. Then, sir, is that an excuse for no payment what-
soever?

Mr. SAWYER. No, but I always have some question on these kinds
of things, how cost-effective they Are? There is no point to putting
a big burden on a lot of people that doesn't produce something
commensurate somewhere else.

Mr. GORTIKOV. There is a better reaction to that and a better
solution, and that is to increase the yield to a more reasonable
amount. We are not satisfied with that amount as being a fair
amount.

When the publishers and composers share over $200 million for
their underlying musical compositions in this record, why the heck
should Mr. Fuentealba's constituents and the vocalists and the
record company copyright owners get any less, realistically? But
we are here to request the basic right with a modest royalty. After
that, Congress in its judgment can decide what alterations in that
number, if any, would be fair and equitable to the user.

Mr. SAWYER. You know, the record company's part of this isn't
as apparent to me as maybe the musician's or the artist's would be.
What is the record company's artistry in making the disc?

Mr. GORTIKOV. The record company is parallel to the music pub-
lisher who also gets 50 percent share of the $200 million royalty.
The record company is a copyright owner and asking for the pro-
tection accorded all other copyright owners. The record company is
a copyright owner because the record company exerts a strong
creative component in the making of this record. We are not just in
the business of making pieces of vinyl with holes in them. We
undertake all sorts of creative activities.

The members of this committee, for example, during the Los
Angeles hearings were taken into a recording studio and were able
to see firsthand the extensive contribution of the record company.

Perhaps no artist is more self-contained than the Beatles were-
as song writers, as creators, as performers. I was president of
Capitol Records-I was an executive at Capitol Records during the
Beatles era and ultimately its president. And I can remember
when the creative contribution to the Beatles by George Martin,
who was the employed record company producer of VMI-that is
the British company through which the Beatles were released-
made a tremendous creative contribution to the Beatles which they
have acknowledged over and over again.

So the creative contribution has sustained recognition by Con-
gress of the record company as a copyright owner, and therefore to
the entitlement.

Mr. SAWYER. Well, how about the technicians and whatnot hired
by the record company that in effect do all this? Do they get any
kind of a participation in it also?

Mr. GORTIKOV. Generally not. Many of them do, however. Pro-
ducers, for example-many have a royalty sharing arrangement
with record companies. But when you get down to lower-level
employees, the answer is no.

Mr. SAWYER. Well, that's about the same as it works now with
respect to the performers. The stars get some kind of an overriding
deal with the record companies, but the guy playing the tuba or
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something in the band does not. Doesn't that work about the same
with the record company's employees, too?

Mr. GORTIKOV. Well, it would be completely-the performer, the
musician, gets his income from doing his performance on the re-
cording dates, and he also gets shares of contributions made by the
record company that represent a percentile share from the sales of
the record that go into some union funds. But every employee that
contributes to the recording who is employed by the record compa-
ny-most of them are salaried; most of them are not royalty feed.

Mr. SAWYER. It gets down to where a book is copyrighted, but the
guy that sets up all the type and did all the printing and every-
thing else-he isn't operating on a royalty basis. He is operating on
a salary, presumably.

Mr. GORTIKOV. That's right.
Mr. SAWYER. And I presume it is the same for the average

musician in a band. They are represented by a very effective union,
I know, and I am sure they get paid pretty well for what they do.

I don't really see the necessity of carrying over into a royalty
thing.

Mr. FUENTEALBA. I think it might be best if you approached the
problem from the other side of the coin. What is the justification
for commercial use of this product without some compensation to
the people who made that product?

Mr. SAWYER. Presumably whoever got it, paid for it.
Mr. GORTIKOV. At the radio station?
Mr. SAWYER. Yes.
Mr. FUENTEALBA. No, radio stations get their records free, I

believe.
Mr. SAWYER. I presume if they get it free, it is because the record

company thinks it's an advantage for them to get it. Otherwise
they'd have no way of getting it, other than paying for it.

Mr. GORTIKOV. Perhaps you didn't pick up the essence of what I
was saying about that promotional benefit. Yes, there is an advan-
tage on newly released records for public exposure of records over
radio stations. But that does not sustain the sales for the life of the
record, and there are loads of recordings that don't get on the
radio. Most records don't get on the radio.

So what you are missing is the use made of this by the radio
station in attracting its audiences and selling its commercial time.
Shouldn't some benefit flow to the originators on that basis?

Mr. SAWYER. Apparently you don't even charge them for the
record. You are giving them the record because you want to see
some self-advantage to that.

Mr. GORTIKOV. I spoke to that.
Mr. SAWYER. But if you don't even charge them for the record,

which you are certainly entitled to do now, why should we enact a
law making them pay a royalty?

Mr. GORTIKOV. Then you are missing the point of what I said, sir.
Mr. SAWYER. Apparently I am.
Thank you, Mr. Chairman.
Mr. KASTENMEIER. The gentleman from California, Mr. Daniel-

son.
Mr. DANIELSON. Thank you, Mr. Chairman.
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Again I will just touch a few points. I am glad, Mr. Gortikov,
that you and the gentleman from Michigan did bring up what was
the contribution of the recording company, because I submit that
most people who have not been in a recording studio have no
perception of the quality, the technicality, and the degree of work
that goes into the making of a recording. If there is something you
did not touch upon there that occurs to you, I wish you would
mention it now, because if someone has not been in a recording
studio, they simply can't understand what goes on there.

Mr. GORTIKOV. The only add* I would like to make would be
to invite Mr. Sawyer and any r. tuber of the subcommittee inter-
ested into a recording company tu actually show and demonstrate
the process so there is no doubt in your minds at all on the
creative contribution of the recording companies. It is easily dcmnn-
onstrated and there would be no doubt in your mind at a!I as t,,
that contribution if you were exposed to it directly.

Mr. DANIELSON. I would hope we could take advantage cf that
offer sometime because some of us have been in recording studios,
but the membership of this committee has changed a good deal,
and I am sure some would benefit from the experience.

Mr. KASTENMEIER. Would the gentleman from California yield on
that point?

Mr. DANIELSON. Surely.
Mr. KASTENMEIER. I gather the offer is seriously made, but re-

cording studios are essentially in California.
Mr. GORTIKOV. New York would probably be the closest.
Mr. KASTENMEIER. But not here in Washington?
Mr. GORTIKOV. There are some studios, but not operated by any

recording companies.
Mr. FUENTEALBA. There are studios in every major city in the

United States, but not necessarily owned by the recording compa-
nies.

Mr. DANIELSON. What I have in mind is a firstline type of record-
ing studio, one that has all of the facilities that go into the making
of a fine recording.

We can talk about that later, but I think it would be a very
useful thing.

A second point that I want to stress-I can do it through you, I
believe, Mr. Gortikov-in this bill we are only trying to reach the
commercial use of sound recording; is that correct?

Mr. GORTIKOV. That is correct.
Mr. DANIELSON. And the bulk numerically, the largest number of

records, are probably purchased by the individual citizen who buys
it for his or her home use; is that not correct?

Mr. GORTIKOV. Yes.
Mr. DANIELSON. I am speaking numerically. But one phonograph

record in a radio station can be played innumerable times for one
purpose only, to sell the sound. That is the only reason people tune
in, is to hear the noise that comes over the airwaves.

And a discotheque likewise. Very few people have the habit of
going to discotheques when there is no music, is my understanding.
I have not yet found one.

But we are talking only about commercial use, use for profit.
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There is an ambiguity in the documents before the subcommit-
tee. Counsel put together a magnificent background memo, and I
do commend it, but it refers to gross receipts. We are talking about
net receipts from advertising in this bill, which, of course, is a
different concept, and I want the record to be clear on it.

A third point which I believe both of you gentlemen have
touched upon--I can only think of it as the life that is in a
recording. The composer of a tune has created an intellectual prop-
erty-the Constitution of the United States recognizes that, as do
our laws-and he is entitled to an exclusivity which brings him a
royalty-the composer.

The publisher, who is the adjunct to the composer, likewise
receives a royalty.

But the aggregate of their product is a piece of sheet music. That
sheet music could lie on your desk there for 6 months and nobody
would ever hear a tune, would they?

Mr. GORTIKOV. Yes.
Mr. DANIELSON. It needs life breathed into it. And that is the

function of the musician who converts that symbol on the piece of
paper into a sound that can be heard. And it is also the function, if
we are talking of sound recordings, of the recording company who
has the technique, the skill, the knowhow, the genius, to put that
properly onto that piece of vinyl so that it can be reproduced.

These are the intellectual properties we are talking about, are
they not? It's the fixed sound which can be reproduced at will by
the person who possesses the equipment.

Mr. GORTIKOV. Yes.
Mr. DANIELSON. Is it true, Mr. Gortikov, that sometimes the

same tune is recorded by different artists under different labels?
Mr. GORTIKOV. Yes. The same tune may be recorded by literally

hundreds of artists on different records, on different labels, at
different times.

Mr. DANIELSON. Within the trade is it not true that the different
recordings by different artists under different labels of the same
tune have varying degrees of popularity?

Mr. GORTIKOV. Yes, and are also each unique.
Mr. DANIELSON. But some are more popular than others?
Mr. GORTIKOV. Yes.
Mr. DANIELSON. And that is the result of the unique talent of the

musicians and the unique talents of the recorder, or both, that
produce what you call a hit record?

Mr. GORTIKOV. That's correct.
Mr. DANIELSON. Some are just vinyl that you finally punch a

hole in and sell on the distress market?
Mr. GORTIKOV. Yes.
Mr. DANIELSON. But the good one is the one which occupies the

market, isn't it?
Mr. GORTIKOV. True.
Mr. DANIELSON. So from that can you not infer that the talents,

the performance of the musicians, plus the work of the recording
company, combine to produce this work of art that has a demand
in the public market?

Mr. GORTIKOV. That is correct.
Mr. DANIELSON. That's what I think of as the life of a recording.
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You mentioned older records. I want to clarify that, if I may.
You say that broadcasting stations and, I presume, discotheques,
play the up-to-date music largely-maybe not exclusively, but it's
the popular music that is being played to the greatest extent.

Mr. GORTIKOV. No, sir, I said about 53 percent of the music
played on radio stations relates to records that no longer have
effective sales taking place.

Mr. DANIELSON. That's right; that's correct. You referred to them
as "older."

Mr. GORTIKOV. Yes.
Mr. DANIELSON. By older, I don't want there to be an ambiguity.

You don't mean so old that they are not now in the public domain
and beyond the reach of copyright?

Mr. GORTIKOV. No, I do not.
Mr. DANIELSON. I think I heard about 25 years ago that "Jeannie

with the Light Brown Hair" was the only tune that could be so
played. It was 100 years old, as I heard it. I had a strep throat and
lay in the hospital and heard "Jeannie with the Light Brown Hair"
24 hours a day. When you say older, you are not meaning public
domain, are you then?

Mr. GORTIKOV. No, sir, I am not.
Mr. DANIELSON. This technical progress to which you have re-

ferred-this never ends, apparently, the progress in the manufac-
ture and utilization of sound recordings. At least it hasn't ended so
far; am I right there?

Mr. GORTIKOV. Yes.
Mr. DANIELSON. Most of us have heard a so-called hi-fi set. In

fact, I think most of us are blessed with one. But sound recording
and reproduction is already very good. Are there still improve-
ments being made on recording and reproduction?

Mr. GORTIKOV. Yes, there are.
Mr. DANIELSON. Would you touch on digital for a moment.
Mr. GORTIKOV. The digital technique is probably the next break-

through in sound reception that would be available to the consum-
er. Digital reception and digital recording would create a sound
that is absolutely distortion-free, free of the clicks and pops that
are implicit--

Mr. DANIELSON. No background hiss?
Mr. GORTIKOV. No background hiss. It is perfect sound of the

same quality that would constitute the actual input. Records are
being recorded today digitally, but no records are being played
back in the consumer's home digitally because the equipment to do
that is still in the prototype stage, and it is probably just a few
years before it will be coming out.

Mr. DANIELSON. But it is coming, as sure as tomorrow?
Mr. GORTIKOV. Yes.
Mr. FUENTEALBA. And digital recording also requires top musi-

cians to perform, because the technique used would not permit
mistakes to be made.

Mr. DANIELSON. That's right, because the mistakes would come
back as perfect mistakes.

Mr. FUENTEALBA. That's right, once it's cut.
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Mr. DANIELSON. I have seen advertising of devices to record and
play back using a laser beam instead of a mechanical needle. Is
that coming, as far as you can see?

Mr. GORTIKOV. Yes. One of the two video disc configurations is
laser, and I think one of the audio digital techniques that will be
coming onstream in a few years is also laser.

Mr. DANIELSON. But they are capable of producing sound?
Mr. GORTIKOV. Yes.
Mr. DANIELSON. And this will be more perfect sound than we

have today?
Mr. GORTIKOV. Correct.
Mr. DANIELSON. Satellite broadcasts-you've touched upon that.

That could come in either digitally or, well, in any manner that
the communicator chooses to use.

What I-am getting at is: With more perfect reproduction-also,
there is constant progress, is there not, on producing better speak-
ers, better reproducers of the sound? We have big companies put-
ting out fine studio-monitor-type speakers that the public can buy
today.

Mr. GORTIKOV. That's correct.
Mr. DANIELSON. With the enhancement of the reproduction of

sound, the music buffs who can't stand a little background hiss and
so forth are going to be able to use recordings, rather than listen to
live music, isn't that true, such as the Marine Band in the White
House?

Mr. FUENTEALBA. True.
Mr. DANIELSON. It took a long time to get to the Marine Band,

but that's what I was trying to reach.
On the technique of collecting and paying out this royalty, the

radio stations-and users; I don't mean just radio-users of sound
recordings today already pay, if they are doing them commercial-
ly-pay the composers and publishers a royalty, do they not?

Mr. GORTIKOV. Yes, sir.
Mr. DANIELSON. Could not the same, identical techniques be used

to keep track of the playings so that the performers could receive
their royalties?

Mr. GORTIKOV. Yes.
Mr. DANIELSON. I have visited radio stations. This function is

already in place, in operation, daily as I understand it.
Mr. GORTIKOV. Yes.
Mr. DANIELSON. And the same technique can be used for the

purpose of this royalty?
Mr. GORTIKOV. Yes.
Mr. DANIELSON. I have no further questions.
Mr. KASTENMEIER. Let me see if I can follow up.
What you are saying, then, is we don't really need to use the

Copyright Royalty Tribunal or the Copyright Office for these pur-
poses.

Mr. GORTIKOV. No. Apparently the drafters of the bill felt that
the oversight is necessary, but the actual operations of it would be
in the hands of the private parties.

Mr. KASTENMEIER. That is not precisely the model used by
ASCAP and BMI.
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Mr. GORTIKOV. Well, ASCAP and BMI are independent entities
that have no relationship with the Copyright Royalty Tribunal in a
supervisory position.

Mr. KASTENMEIER. But as I understood the last colloquy, it was to
suggest that that model could be followed.

Mr. GORTIKOV. That model can be followed. ASCAP, I think, is
under the supervision of a court.

Mr. DANIELSON. Would the gentleman yield for a moment?
Mr. KASTENMEIER. Yes.
Mr. DANIELSON. What I have in the back of my mind on this

subject is that perhaps we might need to use the Tribunal as a
startup, but I am personally convinced from what I have seen and
heard and learned that in a short period of time the transition
could be made to a private entity such as ASCAP, BMI, SESAC,
something of the sort.

Mr. GORTIKOV. It may be even those same entities.
Mr. DANIELSON. Within a short time, and therefore get it off the

back of the taxpayers completely.
Mr. KASTENMEIER. The point I was making is they do not employ

the Copyright Office or the Copyright Royalty Tribunal for pur-
poses of their normal collection.

Mr. GORTIKOV. Right.
Mr. KASTENMEIER. Thank you.
The gentleman from Virginia.
Mr. BUTLER. Thank you, Mr. Chairman. That was precisely the

point I wanted to pursue because I judged from the questions of the
gentleman from California that the machinery is in place for the
collection of the royalty for performers and recorders. The distribu-
tion technique that we presently have would be altered under this
legislation.

My question to you is-and I think I understood, but does this
suggestion that we use the Copyright Royalty Tribunal come from
your industry, or is that purely a vehicle that the Chairman has
thrown out for us to work with?

Mr. KASTENMEIER. It's in the bill.
Mr. BUTLER. Yes, I know, but from whose brain did it spring?
Mr. KASTENMEIER. It obviously--
Mr. DANIELSON. Would the gentleman yield?
Mr. KASTENMEIER. It's Mr. Danielson's bill.
Mr. DANIELSON. Would the gentleman yield?
Mr. KASTENMEIER. Certainly.
Mr. DANIELSON. It springs in part from my brain, but I plead

guilty to plagiarizing every thought I could get from everybody
who was willing to contribute. It's sort of an aggregate thought.

But what I truly have in mind, if the gentleman will permit, is
that you have to have a starting point, but I believe that this can
be phased into a purely private operation-I mean a free enter-
prise type of operation-without any burden to the taxpayers.

Mr. BUTLER. I thank you for that, but aren't we making a lot of
decisions that the free enterprise system ought to make for itself at
this point. That is, the relationship of one performer to another
and the relationship of the performers to the recorder? Those
distribution factors are to be written into the legislation. Is that
the suggestion of industry?
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Mr. GORTIKOV. Yes, sir, and those suggestions generally follow
the patterns that prevail worldwide. The split, for example, 50-50
between the record company copyright owner and the performers,
is a general worldwide pattern. The procedures for collecting and
distributing generally would follow patterns that prevail in the 62
countries where the royalty right is respected.

So there is not too much pioneering here that need be done, even
in this country, with ASCAP and BMI creating the basic semblance
of methology. It would have to be altered slightly, but it is basically
there.

Mr. BUTLER. Assuming we passed legislation which created the
performance rights and declined to get involved in the distribution
of the largesse, how long would it take the industry to develop a
mechanism on its own? In other words, if we deferred the effective
date of the legislation, how long would it take until the industry
could develop a mechanism on its own to handle the distribution?

Mr. GORTIKOV. The implementing date in the legislation is Janu-
ary 1983. I would say it would take somewhere between 6 to 12
months upon passage for us to develop the workable methodology
to implement it.

Mr. BUTLER. And that would include a workable methodology for
distributing the royalties?

Mr. GORTIKOV. Yes.
Mr. BUTLER. Do you think that's a fair figure?
Mr. FUENTEALBA. I think that is a fair figure, yes; no longer than

that.
Mr. BUTLER. I thank you. I apologize to the witnesses for not

being present for your testimony. However, as you know, it's a
recording which has been played several times, and I had another
hearing. But I did read it again, and each time I read your testimo-
ny I am more persuaded, or closer to being persuaded, as to the
total validity of your position. Maybe with the passage of time, if
we keep playing this song, Mr. Chairman, I will be able to help
with its passage.

Thank you.
Mr. KASTENMEIER. I have a couple more questions.
Suppose this bill were enacted and 3 years hence the Congress

decided to ask for the elimination of the fee structure with the
performance rights created, going to a free market in your ability
to go to the affected parties-principally radio broadcasters, juke-
box companies and discos, et cetera-and negotiating with them
directly in the spirit of free enterprise, free markets, and deregula-
tion.

Mr. FUENTEALBA. That wouldn't help the performers at all, be-
cause there is no legal basis for negotiating with them, since they
are not the employers of the performers.

Mr. KASTENMEIER. Well, they would have to negotiate with your
representative since you control the copyright. They would not be
entitled to presumably play these records without negotiating with
record companies, or record companies and representatives of per-
formers, by whatever mechanism is created to do that. Presumably
that would evolve just as other things would evolve.

Mr. GORTIKOV. I think that could certainly be an acceptable
alternative. I think the compulsory license and the specificity of
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the royalty are matters of administrative convenience, and also
more a benefit to the user in knowing exactly, at the outset
anyway, what his costs might be.

It generally follows the same pattern that was used in setting up
the other compulsory licenses that Congress has undertaken. But it
is not caived in bronze, and it could be readily adapted to a more
free marketplace approach. But I would say it could be helpful
during the launch phase.

Mr. KASTENMEIER. I say that because just as ASCAP, BMI, and
SESAC do not have a statutorily imposed fee structure in terms of
their negotiations with radio broadcasters, presumably in the
future, using that as a model, neither should you.

Mr. GORTIKOV. I think that is a fair prospect for the future. It is
the creation of the right that is the critical element.

Mr. KASTENMEIER. Other than radio broadcasters, entities which
could be affected would be jukebox companies, discotheques, night-
clubs, cafes and bars at which the principal form of entertaining is
dancing to the accompaniment of sound recordings. In other words,
that would follow the Performing Right Society's configuration
with respect to liability.

Mr. GORTIKOV. Yes, where there is a commercial use.
Mr. KASTENMEIER. If you had a disco which didn't have dancing,

but the principal form of entertainment was to listen to the re-
cords, presumably they would have no liability.

Mr. GORTIKOV. I don't know the answer to that.
Mr. FUENTEALBA. I think they would come under the other sec-

tion of the bill. I think there are certain exemptions.
Mr. KASTENMEIER. Are there? I am looking at section 8(d).
Mr. FUENTEALBA. Section 7(c) on page 10 says "other users not

otherwise exempted."
Mr. KASTENMEIER. Thank you for that clarification.
We will conclude today, and tomorrow we will return to the

cable problem.
I appreciate, Mr. Gortikov, your raising the question of the celes-

tial jukebox, because we are beginning to appreciate that satellites
and the new technology involve broadcasting as well as telecasting,
and that is essentially music.

I was not aware of the digital case that you used. I wonder,
whether an entity responsible for transmissions to the home could
also be implicated in the process of enabling home users, that is,
cable subscribers, to use their facilities to record. I don't know the
answer to that. I know that home recording is in the process of
being tested, perhaps not successfully. I wonder whether the
agency of transmission could also be implicit in the recording
separately for home use. That to me is a separate question, and
perhaps we might take a look at that, which you pose as a possibil-
ity for the future. I think we must indeed contemplate that, and we
should try to anticipate, as we seriously look at this bill, what some
of the prospects may be.

One other question:
Mr. Fuentealba was very forthcoming, I thought, in terms of how

individual musicians might be compensated in terms of the records
being kept.
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Is it contemplated that radio stations would keep logs of specific
records played each minute of the day?

Mr. DANIELSON. Would the gentleman yield?
Mr. KASTENMEIER. Yes.
Mr. DANIELSON. I have observed-maybe it was a unique station,

but it's a small station in the Los Angeles area-that they have a
system of what I call IBM cards, cards the size of a check with a lot
of little holes in them, and every time they play a record this thing
somehow or other is logged into a tape. I don't know how they do
it, except the have this IBM-type card, and that tells the whole
thing, that it s Victor or Capitol Record No. 12345, and so forth.

Mr. KASTENMEIER. I raise that in terms of what it may or may
not impose upon broadcasters. I believe the performing rights soci-
eties monitor samplings of plays, but they do not insist on a full
report, nor do they obtain a full report through the country of the
number of times each song is played.

However, if this bill were to become law, I would think one
would need more precise information on plays than would be neces-
sary with performing rights societies.

Mr. GORTIKOV. The intent, I would say, would be to get a statisti-
cally valid sample, much the same as is done for the publishers and
composers. They may miss some, as they do right now, but it is
basically a valid sample that is taken.

I think one of the performing rights societies uses logs from
stations on a sampled basis. Another one uses actual monitoring on
a sampled basis. But in each case they are sampled.

Mr. KASTENMEIER. So my question is-and it is one perhaps the
broadcasters may wish to respond to as well: Would this bill, apart
from any liability, impose any burdens on broadcasters?

Mr. GORTIKOV. It's the same collecting information for composers
and publishers as for musicians and record companies; its the
same sound recording. So from a radio station's view, that part
would be the same.

The distribution would require different approaches in a parallel
comparable system, but with different beneficiaries, of course.

Mr. FUENTEALBA. In other words, there would be no further
recordkeeping required on the part of the broadcasters.

Mr. KASTENMEIER. Than is presently maintained?
Mr. FUENTEALBA. Yes.
Mr. KASTENMEIER. Well, it may well be that as we move along on

this and other subjects we may need to return to you or to others
who will speak for the bill, in addition to my colleague Mr. Daniel-
son, to respond to questions about other aspects of the bill which
may be raised in subsequent hearings.

I would like to compliment both Mr. Fuentealba and Mr. Gorti-
kov for their customary aid, and hope you will be on hand (o give
help to the subcommittee in the future.

Mr. GORTIKOV. Thank you.
Mr. FUENTEALBA. Thank you.
Mr. KASTENMEIER. Thank you, and that concludes the hearings

today, and tomorrow we are going to the copyright on cable and
television.

Until 10 o'clock tomorrow morning, we stand adjourned.
[Whereupon, at 11:58 a.m., the hearing was adjourned.]



COPYRIGHT-CABLE TELEVISION

THURSDAY, MAY 21, 1981

HOUSE OF REPRESENTATIVES, SUBCOMMITrEE ON COURTS,
CIVIL LIBERTIES, AND THE ADMINISTRATION OF JUSTICE,
COMMITTEE ON THE JUDICIARY,

Washington, D.C.
The subcommittee met, pursuant to call, at 10 a.m., in room

2226, Rayburn House Office Building, Hon. Robert W. Kastenmeier
(chairman of the subcommittee) presiding.

Present: Representatives Kastenmeier, Danielson, Frank, Rails-
back, Sawyer, and Butler.

Staff present: Bruce A. Lehman, counsel; Timothy A. Boggs,
professional staff member; Thomas E. Mooney, associate counsel,
and Audrey Marcus, clerk.

Mr. KASTENMEIER. The committee will come to order.
This is the third day of the committee hearings devoted to copy-

right questions and the second exclusively to the question of the
impact of existing laws on cable systems and on television net-
works program creators and professional sports, among others.

We are pleased to have this morning a very distinguished panel.
They are of course Mr. Monroe Rifkin, Chairman of the board, and
Chief Executive Officer of American Television Communications;
Thomas Wheeler, who is president of the National Cable Television
Association, and Steve Effros, Community Antenna Television As-
sociation. All have been witnesses in the past and are well-known
to this committee, and we greet you all.

Who would like to proceed? Mr. Wheeler? I recognize the presi-
dent of the National Cable Television Association.

TESTIMONY OF THOMAS WHEELER, PRESIDENT, NATIONAL
CABLE TELEVISION ASSOCIATION; MONROE RIFKIN, CHAIR-
MAN OF THE BOARD AND CHIEF EXECUTIVE OFFICER,
AMERICAN TELEVISION COMMUNICATIONS, TIME, INC., AND
STEPHEN EFFROS, COMMUNITY ANTENNA TELEVISION ASSO-
CIATION
Mr. WHEELER. Thank you very much, Mr. Chairman. We appreci-

ate the opportunity to be back again in front of you today.
I am Thomas Wheeler, president of the National Cable Televi-

sion Association. Since my prepared remarks, Mr. Chairman, are
rather lengthy, I would like to summarize this morning if I may
and ask that they be included in the record as if read.

Mr. KASTENMEIER. Without objection, your entire statement, to-
gether with any appendices you may submit, will be accepted and
made part of the record, and you may proceed.

Mr. WHEELER. Thank you very much.
(471)
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The cable television industry is a business in transition. Today
over 19 million American households receive cable television serv-
ice. By 1985 analysts predict that we will double today's number of
subscribers. The old standard of 8- to 12-channel capacity for cable
systems has been surpassed by new systems, commonly offering 35
to 50 channels. Some new systems exceed even the high range of
those figures.

Cable television offers a wide range of alternative programing,
from the 24-hour-a-day all-news services you receive in your offices
to a 24-hour-a-day all-sports channel; from a specialized children's
network to gavel-to-gavel coverage of the proceedings of the House
of Representatives; from minority programing to premium enter-
tainment services.

Moreover, cable's potential for two-way interactive capacity is
making possible a wide variety of enhanced broad-band services
such as shop at home, home energy management, view data, public
opinion polling, and home security services.

Those of you who follow the cable industry's progress are famil-
iar with this litany of wondrous developments. Yet it would be a
serious error to conclude that the explosion of channel capacity,
made-for-cable programing, and enhanced broadband services rep-
resent common features of the cable landscape.

Put simply, most of the program and other services I have men-
tioned are presently available either only to a small proportion of
the American population, or available on a test basis. They repre-
sent state-of-the-art services which, while technologically feasible,
are, like television in the 1930's, available only to a very limited
proportion of the population.

The bedrock systems of the cable television industry bear almost
no resemblance to the prototypical systems now being tested. Sixty-
eight percent of cable systems are located in areas outside the top
100 television markets. [See appendix 1.] A full 70 percent of all
systems have a capacity of 12 channels or less. Those figures are
significant because it is those systems where cable is often the only
way to get decent television service that would be most profoundly
affected by changes in the copyright law.

You've heard a great deal of talk about the cable "gold mine."
One would expect the other side in this debate to talk like that.
But let's see what the financial community has to say.

Sandra Swift, an analyst in the research department of Marine
Midland, studied probable rates of return on new franchises using
Warner-Amex's franchise in the Dallas area as a typical example.
In a report issued last January, she concluded that annual return
on investment will average only 9 percent to 12 percent over the 15
years of the franchise, and said that the high end of the range will
be met only if profits from two-way services and pay cable are
substantial. To quote Ms. Swift's report:

Unless the venture could raise capital on substantially more favorable terms
* * * major new franchises at this point wouldn't provide an annual return in
excess of that from an average Standard and Poor's 500 company. [Wall Street
Journal, Jan. 26, 1981.1 [See appendix 2.)

The bottom line for cable isn't at all the money machine previ-
ous witnesses may have portrayed. In fact, just by way of compari-
son, when we speak of total cable industry revenues and profits, we
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are still speaking of numbers less than those applicable to our local
supermarket chain, Giant Food.

Let's compare cable to the broadcasting and program supplier
industries. The latest available FCC statistics report that the cable
industry's 1979 annual revenues were $1.8 million, while the broad-
casting industry's revenues were four times greater at $7.8 million.
I would like to give you the comparison with the entire motion
picture/syndication industries, but the information is not publicly
available. However, we do know that seven of the large publicly
held movie studios generated 1979 revenues of $3.1 billion.

Mr. Chairman, I will not attempt to review the tortured history
of the cable provisions of the Copyright Act of 1976. Suffice it to
say that after protracted struggle fought in the courts, the FCC,
and both the House and Senate, Congress gave its imprimatur to a
formal agreement reached by representatives of the copyright
holder and the cable industry.

Mr. Chairman, each of the industries affected by the new law
had its own reasons for agreeing to the compromise. But I think we
ought to ask the question, which is not often asked, why did Con-
gress agree to it?

My understanding, Mr. Chairman, is that Congress agreed to it
for the simple reason that no other system seemed likely to work.
Listen to Barbara Ringer, the former Register of Copyrights, who
last month referred to "the practical impossibility of each of the
cable systems independently in the country sitting down and bar-
gaining in advance with the literally thousands of possible or po-
tential or actual copyright holders of the programming to be re-
transmitted."

To quote further from Ms. Ringer:
In any case, because they must carry all or nothing under the law, they do not

know what they are going to be retransmitting. There is the intolerable danger of
full liability for unlicensed retransmissions. If you abandon the compulsory license,
there is just no way they could avoid making unauthorized retransmissions. In that
case they would be under very, very severe restraints. The dangers are very, very
real.

Ms. Ringer made one other point worth noting here:
"Broadcasting," she said, "will use what weapons it can. Copy-

right is a form of monopoly, especially when copyrights are pooled
in some way. There are broadcasters who would use this to prevent
cable systems from operating, or maybe even to drive them out of
business."

As you know only too well, Mr. Chairman, these considerations
were very much on Congress' mind when this subcommittee adopt-
ed the MPAA-NCTA accord. Like Churchill's description of democ-
racy, it may not be the best system around but it's the only one
that works. It is the only system that works because the physical
burden of 4,350 cable systems negotiating individually for programs
is mind-boggling. Consider, for instance, a cable operator with five
distant broadcast channels. In the course of a week, each of those
channels will carry from 35 to 100 programs, each of which must
be negotiated for individually. If 4,350 systems were required to
negotiate for 35 to 100 programs per channel, the cable operators
would have time to do nothing but attempt to buy programs.
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Even Mr. Jack Valenti told this subcommittee in 1975 that a
compulsory license was the only sensible solution, and I quote:

In all honesty, I have to tell you that I think there would be administrative
difficulties in the free play of the marketplace. That is what the compulsory license
was created to avoid. Such an administrative difficulty; a compulsory license cover-
ing all signals, lessening paperwork, lessening everything.

Perhaps Congressman Danielson made the best case for the com-
pulsory license during floor debate on the 1976 act. He said, quote:

When we remember that a cable system is passive in its program selection and
must intercept and distribute whatever the primary transmitter transmits, then we
must recognize that it is impossible and impractical for the cable system to negoti-
ate for a license with the copyright owners in advance of transmitting the program.
At the same time, item-by-item negotiating between users and owners of copyright
prior to each performance would be so burdensome as to destroy this valuable
means of communication and would also effectively deny a valuable market to the
copyright owners.

These considerations, plus the incentives some broadcasters have
to deny retransmission consent for competitive reasons not related
to copyright, persuaded Congress to accept the compulsory license
and accompanying statutory schedule of fees embodied in the com-
promise agreement. Mr. Chairman, no change in circumstances has
occurred since 1976 which alters these fundamental reasons why
Congress adopted the system now on the statute books.

Lest we get caught up in a discussion of history, let's not forget
the reason behind this controversy in the first place-money.
Broadcasters and copyright owners contend cable does not pay
enough in copyright. The facts suggest that cable's payment is
quite substantial.

Since the act took effect in 1978 the revenues it has generated
have soared. Initial year payments were projected by common
agreement to be $8.7 million, but actual payments exceed the esti-
mate by nearly 50 percent, amounting to $12.7 million. Second year
payments rose to $15.1 million, third year payments to $19.5 mil-
lion, and over the next 5 years the National Association of Broad-
casters predicts that these payments will generate $150 million.

Last month David P. Polinger, Chairman of NAB's Ad Hoc Com-
mittee on Cable Copyright Royalties, predicted that cable's royalty
payments over the next 5 years will be a windfall.

Another development since 1976 about which I know the mem-
bers of this subcommittee are concerned is the FCC's decision to
rescind its distant signal and syndicated exclusivity rules. Why did
the Commission take this step? To borrow again from the refresh-
ingly candid Ms. Ringer: "The fundamental reason behind both
rules was to protect copyright owners and their broadcaster licens-
ees."

To put it another way, as did the U.S. Court of Appeals for the
District of Columbia Circuit (Geller v. FCC, 610 Federal 2d 973
(1979)), the signal carriage rules were "initially promulgated to
facilitate the enactment of new copyright legislation." In other
words, that is not to say that a change in the rules mandates a
change in the act. But rather, the court said that the 1976 act itself
mandated reconsideration of the FCC's rules. Once the new law
was enacted, said the court, the rules "lacked a nexus with the
public interest . .
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The court of appeals ordered the Commission take another look
at its signal carriage rules and to determine whether, in view of
the passage of the Copyright Act, the rules still served a valid
purpose. What the Commission found was that contrary to the
common wisdom or, as the Commission put it, contrary to the
"intuitive mode," cable retransmissions hurt neither broadcasters
nor copyright owners. The FCC reported:

"The effect on local station audiences of eliminating the signal
carriage rules appears small."

They went on to observe:
"One additional fact of interest is that UHF stations, particular-

ly UHF independents, often receive audience gains from cable tele-
vision." [12 FCC 79-243, paragraph 116.]

Moreover, and this is very significant, the Commission found
that "the television service received by the public would not be
impaired and would in some respects be significantly improved by
the elimination of these regulatory constraints."

The Commission's findings, of course, have not been greeted with
universal approbation. Witnesses last week argued that the FCC
reached the wrong conclusion to deregulate cable, and asserted
that both the FCC and NAB research showed that cable causes an
increasing audience diversion. It is certainly not what the FCC
Report and Order concluded, and again I quote:

The incremental audience losses to local broadcast stations from eliminating the
signal carriage rules will be less than 10 percent in the foreseeable future except for
the most extreme cases.

Typical of the kind of worst case example with which the broad-
casters distort this debate was Mr. Wasilewski's example to this
subcommittee last week of Bakersfield, Calif. The FCC study spe-
cifically identified Bakersfield as an extreme case with unique
circumstances. Public policy should be based on general applicable
situations, not extreme and unique circumstances. Insofar as the
general case is concerned, I would bring to your attention two
additional key observations made by the Commission in its report
and order., and I quote:

There is no evidence in the record that shows our estimates of audience diversion
due to cable television in the case studies analysis are incorrect.

There is no evidence in the record disputing our finding that the supply of
programing will continue to expand even with the complete deregulation of cable
television.' [Report, page 197.]

The broadcasters and program producers, in short , were totally
incapable in front of the Commission of backing up with hard facts
the same arguments that they are making to you. Their testimony
last week, while impressive in rhetoric, is equally lacking in hard
facts.

Mr. Chairman, the cable industry is ready to stand on the facts.
We have yet to see the facts to substantiate the claims of the other
side. We urge this subcommittee to undertake its own study, possi-
bly even using subpoena power, to get all the facts in this issue.

And I might parenthetically add here that I think it is particu-
larly interesting that the broadcasters also came up last week and
opposed the CRT having subpena authority so that they could get
the facts. It is kind of like, "take us at our word, don't go out and
find out what realities really are, but trust us."

87-393 0 - 82 - pt.1 - 31
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Now although program suppliers claim that they are harmed by
cable growth, they also have yet to come forward with facts to
substantiate their claim.

Another FCC report by the noted broadcaster economist Yale
Braunstein summarized the situation this way:

"So far copyright holders have been unable to produce a body of
data which would clearly show the program revenues are affected."

Further, an examination of the actual prices paid for various
syndicated programs in the top television markets reveals that
cable is not a major factor in influencing syndicated program
prices. This chart [indicating] summarizes data published in Adver-
tising Age, February 18, 1980.

The data reveals that there is no consistent pattern of syndicated
program pricing. Clearly there is no discernible relationship be-
tween program prices and the number of cable subscribers or cable
penetration level in a market.

Let's look at a few examples. The middle column there is 1977.
In 1977 the program "All in the Family" generated the same

price per episode, $18,000, in San Francisco, which had a 30-percent
cable penetration level, as in Detroit, a similar size market where
only 2 percent of the homes in the television ADI have cable. The
$24,000 price per episode for "All in the Family" is the same in
Philadelphia with its 17-percent cable penetration as in Boston,
which is a lower percentage of cable households, 10 percent.

The right-hand column is the Muppet Show, more recent exam-
ples. The Muppet Show was sold in syndication in 1979 and 1980.
New York and Los Angeles, for instance, to look at those first two
columns, first two rows, New York and Los Angeles have the same
cable penetration level, 15 percent. Yet in the smaller market, Los
Angeles, the station is paying $67,000 per Muppet Show episode
while New York pays only $63,000. Similarly, Philadelphia has a
higher cable penetration at 20 percent than Boston at 11 percent;
at the same time, the Philadelphia station pays almost 20 percent
more for the Muppet Show.

The inescapable conclusion of these hard market numbers is that
cable is not a factor for affecting syndicated program practices. In
my prepared text I list about half a dozen factors which are,
including the number of households, the needs of the station, and
other examples.

Now we spoke earlier of cable as being a business in transition
and of the compulsory license as a flexible mechanism which
allows the marketplace to evolve. Another indication of that is the
acceptance of superstations by the program supply industry. To
avoid widespread cable distribution programs, suppliers can re-
strict their sales to superstations; that is exactly what happened, as
a matter of fact, in WTBS when it emerged as a superstation in

U1977. All but one of the major program syndicators refused to sell
*to WTBS; now, the situation is just the reverse, with only one not

selling to WTBS.
Why this reversal of position? It is because they discovered that

they can charge superstations more for the programs based on
their expanded reach. The beauty of the 1976 act is that it allows
for this kind of flexibility and marketplace evolution. Let's look at
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some examples of this kind of flexibility and this kind of evolution
which is happening under the 1976 act.

WTBS purchased a movie package in 1976, for instance, prior to
becoming a superstation, which had 47 films in it and they were
charged a total of $70,000. That is roughly $1,500 a film. In post-
superstation 1979, a package of 20 similar films was purchased for
$130,000, or $6,500 per movie, representing a price increase of over
300 percent.

Likewise, as this chart shows, prices paid for WTBS for renewals
of popular series have also increased. A couple of examples.

In September 1972, WTBS purchased The Flintstones under a 6-
year contract for $50 per run. In 1978 post-superstation price per
run was increased by over 400 percent to $266, and the contract
was limited to 31 months.

In 1974, presuperstation, I Love Lucy was purchased for $34 a
run; in 1979 the price increased almost 10 times to $330 a run.

You can see down the right-hand column their price increases
pre- and post-superstation of up to 823 percent as the marketplace
evolves to take care of the changes in cable television distribution.

The existence of superstations has sparked many of the program
supply industry's arguments for a change in the compulsory li-
cense. However, it is clear the pricing practices are already adjust-
ing to their presence. Furthermore, fears of a proliferation of su-
perstations were proved to be unfounded when one such satellite-
delivered signal, KTVU, was taken off the satellite for lack of
interest.

But it is argued, it just isn't fair that broadcasters pay 20 to 40
percent of their revenues for programing while cable pays what
your witness the other day called a "pittance".

Mr. Chairman, this is one of the most misleading canards cur-
rently being tossed about. The fact is that if the amount cable pays
for programing is calculated in the same manner as the broadcast-
ing figure is calculated, the amounts are relatively equal. The
broadcasters and Hollywood interests have been comparing apples
and oranges when they lump their total program purchase costs
together and compare them with the cost of only one source of
cable programing, distant signals. It is convenient for them and it
is a comparison which helps their cause but it is misleading and
wholly inaccurate.

Again, let's look at the real world. Let's look right across the
river at Arlington, and the ARTEC system. ARTEC is a 35-channel
system with roughly 20,000 subscribers. In 1981, 36.4 percent of
ARTEC's expense will go to purchase the rights for programs
shown on the system. By 1985, programing costs are expected to be
46.4 percent; in comparison all TV broadcast stations in 1979, the
latest publicly available data, spent an average 43.3 percent of
their expense for programing.

The inescapable fact is that when you compare apples and
apples, when you compare total program costs for cable operators
to total program costs for broadcasters, they both pay essentially
the same percentage level. But before ending this discussion, Mr.
Chairman, let's consider the public's interest in this matter.

One of the cable's most important functions is to even out the
,disparity of television availablity in the United States. Nearly
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three-quarters of the TV markets in the United States serving 35
percent of the television population have no nonnetwork TV sta-
tions.

Why should Wisconsin Dells, Staunton, Va., and Monmouth, Ill.
be second-class television cities? Why should not the people who
live in these cities have the same program alternatives as do
people in Los Angeles, New York, and Chicago?

Because cable does not use the spectrum, we can avoid the tech-
nical problems which created the second-class status. We can bring
additional viewing options to areas where few would otherwise
exist. This really shouldn't alarm broadcasters.

During the period between 1975 and 1979, the net income before
taxes of network-affiliated television stations rose by a healthy 114
percent. And the net income of independent television stations rose
an astounding 461 percent.

If cable helps to moderate the disparity of signal availability as
between big cities and the rest of the country, is it too much to ask
the broadcasters that they trade off just a little of their advantage
in return for their deliberately scarce and therefore very valuable
license? And what about the program producers? They take advan-
tage of the artificial scarcity of broadcast outlets to demand monop-
oly rents for their product.

Most syndicated programs start in the networks where, if you
multiply prime time hours by number of networks, you will see
there are relatively few slots. So the syndicator starts out with a
relatively scarce product and then sells it to broadcast stations who
own relatively scarce licenses and therefore can command high
advertising rates to pay for the high syndication fees demanded by
the producers. And holding all of this up is a system which re-
quires that the folks in Wisconsin Dells and Staunton and Mon-
mouth have less choice than some other Americans.

Isn't it reasonable to suggest that the program producers, too,
might trade off just a little of the advantage they reap from the
system so that the public's interest in universal availablity of
diverse programing might be served? For the public's interest
ought to be considered. Indeed, it ought to be the first concern in
this debate which, instead, seems to have focused itself around
dividing up the spoils among competitors.

I hope the subcommittee will consider the evidence and carefully
gather some evidence of your own. I hope that in considering the
evidence you will ask yourself whether price increases would act as
an incentive to increase production and whether significant por-
tions of the public would be denied diverse programing if the
compulsory license were eliminated or otherwise constrained?

We think you will find, as we have, that the inevitable result of
revision of the Act will.be that people pay more and get less.
Scarcity will be reinforced. The economic underpinnings of the
cable industry, an industry in transition, will be weakened.

Mr. Chairman, members of the committee, thank you for your
time and your consideration.

[The complete statement of Mr. Wheeler follows:]
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STATEMENT OF THOMAS E. WHEELER,

PRESIDENT,

NATIONAL CABLE TELEVISION ASSOCIATION

Mr. Chairman and menbters of the subcocuittee, my name is Thomas E.

Wheeler and I am President of the National Cable Television Association. 1L

NCA appreciates the opportunity to present its views on the operation

of the cable provisions of the Copyright Act, and on proposals to make

changes in the Act.

Mr. Chairman, there are several parts to my prepared statement this

morning. I would like, first, to give you some background on the status of

our industry, its size, rate of growth and, since others have raised the

point, its relative position as compared to industries represented by other

witnesses who have appeared before this subcommittee.

Second, some observations are appropriate concerning the operation and

origin of the compulsory license, the mechanism which is at the heart of the

law as it presently stands.

Third, we will look at the effect of the compulsory license on the

program supply and distribution marketplace. I am aware that other witnesses

before this subcomittee have asserted that the compulsory license has some

negative impact on the programing, broadcast and sports industries.

Those, claims, after examination, cannot be substantiated.

Fourth, and most important we will consider the impact of this

controversy on the major party in interest - directly represented here by

you, the members of the subcomtittee; I refer to the interest of the

television-viewing public.
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Cabl, - AnrL-t'y In Trarnihicm

The cable television industry is a business in transition. It is

difficult to go for a week without reading in the press about cable's

expansion into new urban areas and the development of new programming

alternatives.

Indeed, cable is growing. At the beginning of 1977, just after Congress

passed the Copright Act, cable served 11.9 million subscribers. Today over

19 million Arican households receive cable television service. By 1985

analysts predict we will double today's number of subscribers.

The old standard of 8 to 12 channel capacity for cable system has been

surpassed by new systems, conly offering 35 to 50 channels. Some new

system exceed even the high range of those figures.

Cable television offers a wide range of alternative programming- from

the 24-hour a day all news service you receive in your offices to a 24-hour a

day all sports channel; from a specialized children's network to gavel to

gavel coverage of the proceedings of the House of Representatives; from

minority programing to premium entertaiment services.

Moreover, cable's potential for t-way interactive capacity is making

possible a wide variety of enhanced broadband services such as shop-at-home,

home energy management, viewdata, public opinion polling and home security

services.

Those of you who follow the cable industry's progress are familiar with
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this iaiy of wMdercos deveqloamnts. Yet it would be a serious error to
conclude that the explosion of chmel capacity, made-for-cable programing,
and amicod bcoadand services represent omon features of the cable
Ia ca4e. Put simply, sost of the program and other services I have
intoned are pesiently available either only to a mull proportion of the
Imrican pxopuatione or available on a test basis. 7hey represent
sate--thw-art services which whle tocalogically feasible are, like
television in the 1930's, available only to a very limited proportion of the

population.

2he bedrock systm of the cable television industry bear almost no
re-,lnce to the prototypical system now being tested. Sixty-eight
percent of cable ystam are located in area outside the top 100 television
markets. (See AWpendix 1) A full 70% of all system - serving 43% of the
sIbcribers - have a capacity of 12 channels or Ies. It is those systems
- where cable is often the only way to get decent television service - that
would be most profoundly affected by changes in the copyright law.

Because cable is an industry in transition, it is i portant that public
policy not be based solely on the way things look at a given mnt in
tism. If that was the case we'd be revisiting the issues under dieacussion

today every two years.

The beauty of the 1976 Copyright Act is that 'it permits transition to
occur in an orderly manner. It does not superioiose a grand design upon the
transition, rather it allows for changes as the cable business evolves.

You've heard a great deal of talk about the cable "Gold Hine.' One
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would expect the other side in this debate to talk like that. But lets a see

what the financial. community has to say.

Sandra wift, an analyst in the research department of Marine Midland

studied probble rate of return an now franchises using Warner-Az 's

franchise in the Dlls area as a typical exile. In a report issued last

January she concluded that annual return on inestment will average oy 9%

to 12% over the 15 years of the franchise, and said that the high and of the

range vill be met only if profits from beo-Wy services and psy cable are

sstatia. To quote M. Swift's report, *less the venture could raise

capital on susantaly more favorable to ... major now franchises at

this point would t provide an anial return in excess of that from an

average Standard and Poor's 500 calsny." la Rtra &nar , 1/26/81).

(See A~midix 2)

Tho' bottom line for cable isn't at all the money machine previous

witnesses my have portrayed. In fact, just by way of ooarison when we

speak of total cable industry revenues and prof its, we are st'I speaking of

numbers less than those aplicable to our local supemarket chain, Giant

Food.

L*ts cure cable to the broadcasting and program suplier industries.

The latest available FO statistics report that the cable industry's 1979

annual revenues were $1.8 million, while the broadcasting industry's revenues

were 4 times greater at $7.8 billion. I would like to give you the

comparison with the entire motion picture/syndication industries, but the

information is not publically available. However, we do know that 7 of the

large publicly held movie studios generated 1979 revenues of $3.1 billion.
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Keep in mind that our data excludes 4 of the largest of the 11 MPAA members

and all 80 members of the Associaton of Motion Picture and Television

Producers; I do not want to neglect the sports industry either, but again

the data is hard to areby. We do know that in 1980, broadcast rights for

baseball were $95 million, a healthy increase of 74 percent over the 1979

take of $54.5 million. Baseball teams apar to be doing well

notwithstanding the growth of cable in the same area. WhiT"e Mr. Kuhn

bemned the impact of cable on the Pittsburgh Pirates, the fact remains that

in Pittsburgh 1980 baseball attendance rose by 14 percent over the prior

year. At the same time cable penetration in the Pittsburgh market increased

by 13 percent.

In fact, Mr. Chairman, the admirable record of the broadcast and program

producing industries, and even the baseball leagues, is in part attributable

to the growth of cable. We improve the clarity of broadcasters' local

signals, add OeyeballsO to their rate cards, and help stimulate the interest

of people in television generally. Those benefits, of course, apply not only

to imported distant signals, but to the signals of all television broadcast

stations where cable is present, for EC rules require that cable - as a

condition of existence - carry free of charge the signals of broadcast

stations in the local market.

Why the Cxxlnory Li nR?

Mr. Chairman, I will not attempt here to review the tortured history of

the cable provisions of the Copyright Act of 1976. Suffice it to say that

after a protracted struggle fought in the courts, the FCC, and both the House

and Senate, Congress gave its inrimatur to a formal agreement reached by

representatives of the copyright holders and the cable industry.
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The 1976 Act provided a statutory fee schedule based on the gross

receipts of a cable system and the number of distant signals imported by

that system. A Copyright Royalty Tribunal was created to, among other

things, periodically adjust the fee schedule to reflect inflation, and to

make further adjustments for changes in FCC rules which might allow

additional distant signals to be imported, or for changes in the FC's

syndicated exclusivity rules.

Mr. COairman, each of the industries affected by the new law bad its own

reasons for agreeing to the cmprcdse. But I think we ought to ask the

question, which is not often asked: "why did Congress agree to it?"

my understanding, Kr. Caimsn, is that Congress agreed to it for the

simple reason that no other system mewed likely to work. Listen to Barbara

Ringer, the former Registrar of Coprights, who last month referred to "the

practical iqposibility of each of the cable systems independently in the

country sitting down and bargaining, in advance with the literally thousands

of possible or potential or actual copyright holders of the programing to be

retranmitted."

To quote further from Ms. Ringer: "In many cases (because they must

carry all or nothing under the law] they do not know what they are going to

be retransmitting... ! (There is) the intolerable danger of full liability for

unlicensed retransmissions.... If you abandon the compulsory license, there

is just no way they could avoid making unauthorized retransmissions. In that

case, they would be under very, very severe restraints. The dangers are

very, very real."
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Ms. Ringer made one other point worth noting here: nBroadcasting," she

said, 0 will use what weapons it can. Copyright is a form of monopoly ... ,

especially when coprights are pooled in some way .... There are

broadcasters who would use this to prevent cable system from operating, or

maybe even to drive them out of business..2/

Ms. Ringer's point is not without supportive evidence. Between 1968 and

1972, when the EVC experimented with retransmission consent, only 2 consent

agreements were obtained by cable in the entire country. While this fact

is at least remarkable it, more importantly, is indicative of the broadcast

industry's attitude toward cable carpotition.

£Only te C(u'n.r y LT~ce-n Avnida th PrAe'ti ,1 fliffe.ltien Of the

As you know Mr. Qairman, these considerations were very much on

Congress' mind when this sbcommittee adopted the MPAA-NCA accord. Like

Churchill's description of democracy, it may not be the best system around,

but it's the only one that works. It is the only system that works because

the physical burden of 4350 cable system negotiating individually for

programs is mindboggling. Consider, for instance, a cable operator with 5

distant broadcast channels (2 independent, 2 network and 1 PBS). In the

course of a week each of those channels will carry from 35 to over 100

programs, each of which must be negotiated for individually. If 4350 systems

were required to negotiate with 1000 supWiers for 35 - 100 programs per

channel, the cable operators would have time to do nothing but attempt to

buy programs.
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Even Mr. Jack Valenti told this subcommttee in 1975 that a coulalsory

license was the only sensible solution: 2/

*In all honesty, I have to tell you that I think

there would be administrative difficulties in the

free play of the marketplace. That is what the

cmulsory license was created to avoid... Such an

administrative difficulty; a oqpulsory license

covering all signaled, lessening paperwork, lessening

eq'eyting.

Perhaps Congressmn Dnielson made the best case for the coqmulsory

license during floor debate on the 1976 Acts

00m we remmer that a cable system is passive in its program

selection and lit intercept and distribute whatever the primary

transmitter tranimits, then we must recognize that it is

Imps ible and impractical for the cable system to negotiate for

a license with the copright owners in advance of transmtting

the program. At the sam tim, ite-b-item negortiating be-

tween users and owners of copyright prior to each performance

would be so burdens as to destroy this valuble means of

omunication and would also effectively deny a valuable market

to tf* copyright owners. 4/

These considerations, plus the incentives ace broadcasters have to deny

retransmission consent for competitive reasons not related to copright,

persuaded Congress to accept the compulsory license and accompanying
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statutory schedule'of fees bodied in the cougromise agreement. Mr.

CQaUman, no change in circumstances has occurred since 1976 which alters

thee fundamental reasons why Congress adopted the system now on the statute

books.

-oatllt* I nwl1qy ham ne Altaradi t h an s far kh CJ~iilnnry Lieanna

boe who seek to reopen the Act often point to the growth in satellite-

delivered services as justiication for their actions.

it is true that satelites have nud it easier to transport television

signals to distant cable systems. This does not alter in any respect,

however, the continued validity of the reasons behind the 1976 compromise.

In fact the satellite distribution intentions of WIIS (then WZG) were well

knn at the tim of the GA&-N= accord and were a significant point of

discussion in the deliberations. This is why Mr. Valenti insisted on the so

called "life net* which allowed the C to adjust rates to reflect new

cir- c.

Lest we get caught up in a discussion of Uihf. nets* and other

extenuating factors, however, let's not forget the reason behind this

controversy in the first place - money. Broadcasters and copyright owners

contend cable does not pay enough in copyright. The facts suggest that

cable's paymnt is in fact substantial

Since the Act took effect in 1978 the revenues it has generated have

soared. Initial year payments were projected by comun agreement to be

$8.7mil.lion, but actual payments exceeded the estimate by nearly 50%r,



489

amounting to $12.7 million. Second year payments rose to $15.1 million,

third year payments to $19.5 million. By 1985 these payments are projected

to rise to $150 million! Even the broadcasters find cable's payments

significant. Last month David P. Polinger, Qiairmn of NUB's Ad Hoc

Comitte on Cable Copright Payalties, reported that cable's royalty

payments over the next five years will be a Owindfall.I&"

lm mominb f t R giel erriAga Rules Will NotAtr the Rsa

Fourth Crmrpiloory LiL~m,-

Another development since 1976 about which I know the hmbers of this

subcommittee are concerned is the PVC. s decision to rescind its distant

signal and syndicated exclusivity rules. This action was not taken by the

Cimsion lightly. After collecting mountains of evidence both

independently and frm the various industries concerned, the Ccxitsion

concluded that continuation of the rules served no vaid public purpose.

Why did the Commission take this step? Tlo borrow gain from the

refreshingly candid Ns. Ringer, "[TIhe fundwental reason behind both ...

(rules) was to R cowright owers and their broadcaster licensees."

(augasis added) To put it another way, as did the U. S. Court of Apeals

for the District of Columbia Circuit (Gallr y. J, 610 F.2d 973 (1979),

the signal carriage rules were "initially promulgated to facilitate the

enactment of new copyright legislation. . . . 0 Once the new law was enacted,

said the court, the rules "lacked a nexus with the public interest . .. o

The Court of Appeals ordered the Comission 'take another look at its signal

carriage rules and to determine whether in view of the passage of the
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purpose.

What the Qzmasion found was that contrary to the common wisdom, or as

the Camiasion put it, contrary to the intuitive model,#m cable

retraninissions hurt neither broadcasters nor coWright omers. The FCC

reported:

9 "... the effect on local station audiences of eliminating the

signal carriage rules appears mall. In all but the most extreme

cases, the additional audience loss vii be less than 10 percent

in the forsesble future. Moreover, th"eee losses will take place

in a context of offsetting factors. Increases in population and in

the level of econoic activity result in f#4.rly steady growth in the

dmind for advertising a3psues and in stalltion revenues. (11 FM

79-241 paragraph 117)

o "One additional fact of interest is that UMF stations, particularly

LUF ip, often receive audience gains from cable tale-

vision.0" (12 FC 79-243, paragraph 116)

Moreover, and this is a very important point, the Comission found that

"the television service, received by the public would not be impaired and

would in some respects be significantly improved by the elimination of these

reguIfatory constraints." (Report, page 30)

The Commiion's findings, of course, have not been greeted with

universal approbation. Witnesses last week argued that the FIX reached the

wrong conclusion to deregulate cable and asserted that both the FCC and MB

research both showed that cable causes an increasing audience diversion.

this is certainly not what the FC nort and Order concluded.
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the incremwtl audie losses to local broadcast

stations from. eliminating the signal carriage rules will

be less than 10 percent in the forseeable future except for

the most extreme cases. This conclusion was drawn from all of the

substantive work on audience diversion that was undertaken for this

proceeding - NCA, IM, NNB-4WfA, Park and the case studies - after

necessary adjustments were made to the studies. It is important to

note that no new study has been submitted which suggests this

conclusion is incorrect. (Ibid.,para. 144)0

Typical of the kind of worst case example with which the broadcasters

distort this debate was Mr. Wasilewski's example to this smacmnittee of

Bakersfield, California. The FCC study specifically identified Bakersfield

as an extreme case with unique circstances. NCT has always maintained

that unique situations may require specialized rmedies. o ,verp these

should be considered on a case by case basis, rather than setting public

policy on the basis of extremes. In so far as the general case is concerned

I would bring to your attention two key observations maee by the Ccamision

in its Rport and Order:

Said the Cimission,

e 02here is no evidence in the record that shows our estimates

audience diversion due to cable television in the case studies

analysis are incorrect."

e "Ztsere is no evidence in the record disputing our finding that the

supply of prograang will continue to expand even with the complete

deregulation of cable television.* (Report, p. 197)

87-393 0 - 82 - pt.1 - 32



492

The broadcasters and program producers, in short, were totally incapable

in front of the coissAion to back up with hard facts the same arguments they

are making to you. Their testimony last week, while impressive in rhetoric,

was equally lacking in hard facts.

Mr. Airman, the cable industry is ready to stand on the facts. We

have yet to see the facts to substantiate the clamS of the other side. We

urge this conittee to undertake its own study, possibly even using subpoena

power, to get all the facts in this issue.

T Program Markat lnn. da fIvo to =o=r-xrat. t C.u1nor Licee

The facts are that although program suppliers continuously assert that

cable soeo harm their business, the syndicated program comanies appear

to be extremely healthy. A weekly reading of the trade paper YALU= has

revealed record breaking syndication deals despite increasing cable

penetration and the complusory license. The May 6, 1981 RA.j±mt reported
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020th-Pox IV is in full floee in all the vital areas of iLs synrcataon

activities - ss, production and ac5aqir...In the f first runs we s

of 1981, Fox has harvested note dollars fro the sale ot its pftKLcared

properties to stations in the U.S. than durinq any otbel' fuL caimdar

year. (see Andix 3

Indeed, it is very difficult to baieve claim that the progrm surly

indusry is hazmed by cale growth. the noted broadcast emmist Yale

Braunstein minrized the situation in the 1980 RX rert, , ?eu,. in
C ahla ~s1wianm 1ntlnd t the Prir!s Ear Min 1wlsi Plasrnks, 5l

far cowright holders have ben unable to peOdka, a body of data which would

clearly show that program revenues are, affected in this way.*

Prther, an examination of the actual prices paid for various uyndicatad

program in the top television markets reveas t.at cable is not a ms3or

factor in influencing syndicated program prices. The attached chart

swuarizes data published in Feu-triain , bruary 18, 1980.

The data reveals no consistent pattern of synxLicated program pricing.

Clearly, there is no discernable relationship between program prices and th.e

number of cable wb cribers or cable penetration level in a maket.
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In 1977, the program Af in the Family generated the same price per

episode ($18,000) in San Francisco which had a 30 percent cable penetration

level as in Detroit where only 2 percent of the homes in the television ADI

have cable. The $24,000 price per episode for All in the FmiLy is the same

in Philadelphia with its 17 percent cable penetration as in Boston which has

a lower percentage of cable households (10 ). All in th&X mily is carried

by Ws into m 2900 cable systin around the country.

The L% was sold in syndication in 1979-80. New York and Los

Angeles have the sam cable penetration level (15%) yet, the Los Angeles

station is paying $67,000 per a Lag episode, while New York pays only

$63,000. Philadelpbia has a higher cable penetration at 20% than Boston

(11%). At the same tim, the Philadelphia station pays almost 20% more for

the Z w

The inescapable conclusion is that cable is not the factor affecting

syndicated program prices. If cable is not a factor, what determines price?

In addition to audience size, a mrner of other factors ce into play in the

negotiated price of syndicated programs. Although the situation varies with

each program and market, the primary factors that consistently influence

pricing include 1) size of the market, 2) sales ability of the seller, 3)

station utilization of the program, i.e. value of the program to the station,

time periods to be filled, regulatory restrictions, 4) number of copetitors

for the product and stations in the market, 5) the program's tracK record

and/or performance in the market and 6) the value of the station as an outlet
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for the seller.

It is doubtful that cable would appear on any seller's real-world list of

factors considered in the pricing of syndicated products. Even if cable has -

an impact on the value of the program it is still only one of many factors.

Perhaps one of the reasons the program supply industry has been unable or

unwilling to quantify the impact of cable on program value is because of its

relative insignificance.

Another indication that the marketplace has adjusted to the compulsory

license is the acceptance of superstations by the program supply industry.

To avoid widespread cable distribution, program suppliers can restrict their

sales to superstations. That is exactly what happened to WTBS when it

emerged as a superstation in 1977. All but one of the major program

syndicators refused to sell to WTBS. Now, however, the situation has changed

dramatically as all but one of the major syndicated program companies have

sold programs to MBS. We are happy to report that the last hold-out is

currently negotiating with the superstation. Another syndicator, King World,

has so much faith in WTBS they recently negotiated unlimited runs of the

program Little c on the superstation until the year 20001

As I said before, the cable industry is a business in transition. The

beauty of the 1976 Accord is that it allows the flexibility necessary for an

orderly transition. The experience of superstations is a good example of how

this has occurred. Program suppliers for instance, have simply raised rates

on programs sold to superstation WTBS to reflect the increased cable audience

coverage. As an example, WTBS movie package prices have increased
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dramatically as a result of superstation status. In 1976, 1111 purchased a

film package of 47.movies for $70,000 ($1,500 per film). In 1979 a package

of 20 similar film was purchased for $130,000, or $6,500 per movie,

representing a price increase of over 300 percent.

Likewise, prices paid by WThS for renewals of two popular series, 2b
naUWe and L a _, have also increased significantly. In Septeber

1972, WM1S purchased .k under a six-year contract for $50 per

run. In 1978 the price-per-run was increasd by over 400 percent to $266,

and the contract was limited to 31 months. In 1974, I was

purchased for $34 per run; in 1979 the price had increased almost ten times

to $330 per run.

Th existence of superstations has sparked iny of the program sueply

industry's argumets for a change in the compulsory license. However, it is

clear that the pricing practices are already adjusting to their presence and

that fears of a proliferation of superstations are unfounded. In fact one

satellite-delivered signal is no longer being distributed. The demand for a

fourth signal just wasn't there.

CQW&Lin Li .mQnI A Por .. Tbtal Cabli BMYunt

To CGqriaht OamWra

But, it is argued, it just isn't fair that broadcasters pay 20-40 percent

of their revenues for programing while cable pays only a "pittance?"
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Mr. Cairman, this is one of the most misleading canards currently being

tossed about. The fact is that if the amount cable pays for programming is

calculated in the same manner as the broadcasting figure is calculated the

amounts are relatively equal. Mhe broadcasters and Hollywood interests have

been comparing apples and oranges when they lump their total program purchase

costs together and compare then with the cost of only one source of cable

programming, distant signals. It's convenient for them and it is a

oqarison which helps their cause - but it is misleading and wholly

inaccurate.

Again, let's look at the real world. Let's look right across the river

to Arlington and the ARTEC system. ARTEC is a 35 channel system with 19,780

subscribers. In 1981, 36.4% of ARMC's expenses will go to purchase the

rights for programs shwn on the system. By 1985 programming costs are

expected to be 46.4%. In coserison, all TV broadcast stations in 1979 (the

latest publicly available data) spent an average of 43.3% of their expenses

for programing. The inescapable fact is that for total programming

broadcasters and cable operators pay at essentially the same level.

Mr. Chairman, at this point let me recapitulate:

* Yes, the cable industry is growing rapidly, both

in terms of size and programming.

* Cable, however, is an industry in transition.

It would be a grievous error to suppose that the characteristics
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of thO newest systems are shared by the entire industry.

" The Congress adopted the WPM-NM accord in 1976 for good and

solid reasons which have not changed. The fundamental reasons that

course was taken remain valid today.

*The FOCe, extensive EmC m in J1iry proved that cable hurts neither

program producers nor broadcasters. And unlike same of my friends on

the other side of this question, we have today offered you addi-

tional evidence to support this position!

" Finally, we have addressed some of the more persistent myths which

have obscured the merits of the issue.

Before ending this discussion, however, we must consider the public's

interest in the matter.

The CcmIpSary License Serves The lic Interest

One of cable's most important functions is to even-out the disparity of

signal availability in the United States. Most of this controversy involves

retransission of syndicated programming, which is to say retransmission of

non-network broadcast signals.

Nearly three-quarters (74%) of the TV markets in the United States,

serving 35 % of the television population, have no non-network TV stations.

This is the result of a governmental policy of deliberate scarcity, intended
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both to avoid signal interference and provide a safe economic base for

television stations. Cable, which has no signal interference problems, and

which takes its economic base as it finds it, helps to even up the disparity

by bringing signals to places that otherwise would have no non-network

programming, or substantially less non-network programming than is available

in the big cities.

But why should Wisconsin Dells, Staunton or Monmouth, Illinois be second

class television cities? Why should not the people who live in these cities

have the same program alternatives as do people in Los Angeles, New York and

Chicago? If signal interference problems lnd some justification to the

FCC's license allocations policy, why not let cable straighten out the

resultant disparity of program availability? Because cable does not use

spectrum we can bring additional viewing options to areas where few would

otherwise exist.

This shouldn't alarm broadcasters. During the period between between

1975 and 1979 the net income before taxes of network affiliated television

stations rose by a healthy 114%, and the net income of independent television

statons rose an astounding 461%. If cable helps to moderate the disparity of

signal availability as between big cities and the rest of the country, is it

too much to ask of the broadcasters that they trade-off just a little of

their advantage in return for their deliberately scarce, and therefore very

valuable licenses?

And what about the program producers? They take advantage of artificial

scarcity of broadcast outlets to demand monopoly rents for their product.
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Most syndicated programs start on the networks where, if you multiply

prime-time hours by the number of networks, you will see that there are

relatively few slots. So the syndicator starts out with a relatively scarce

product, and then sells it to broadcast stations who own relatively scarce

licenses and therefore can command high advertising rates to pay for the high

syndication fees ended by the producers. And holding all of this up is a

system which requires that folks in Wisconsin Dells, Staunton and ionnmuth

have less choice than the people in Los Angeles, New York and Chicago.

Isn't it reasonable to suggest that the program producers, too, might

trade-off just a little of the advantage they reap from the system so that

the public's interest in universal availability of diverse programming might

be served?

For the public's interest ought to be considered, too, and indeed, it

ought to be the first concern in this debate which, instead, seems to have

focused itself around the dividing of the spoils among various competitors.

I hope this subcommittee will consider the evidence, and carefully gather

some evidence of its own. I hope that in considering the evidence you will

ask yourself whether price increases would act as an incentive to increase

production, and whether significant portions of the public would be denied

diverse programming if the compulsory license were eliminated. We think you

will find, as we have, that the inevitable result of revision of the Act will

be that people pay more and get less. Scarcity will be reinforced, and the

economic underpinnings of the cable industry - an industry in transition -
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wiL be weakened.

Thank you for your time and consideration. NCrA will submit in writing

detailed comments on specific legislative proposals currently pending before

the subcowmittee. I hope you will not hesitate to call on us for more

detailed explanation of any of the points I have endeavored to make here

today, or any other information you may consider relevant to your

deliberations.

iI
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FOOTNOTES

NCTA Represents Approximately 1700 Cable Systems Nationwide
which serve approximately 70% of all cable television subscribers.

Test'mony of Barbara Ringer Before the Comnittee on the Judiciary,
U.S. Senate, April 29, 1981

3-/Hearings before the Subcommittee on Courts, Civil Liberties, and
the Administration of Justice of the Committee on the Judiciary,
House of Representatives, 94-1, May 7, pg. 758

Rpp. George E. Danielson (D-CA), Congressional Record, September
22, 1976 (Re passage of 1976 Copyright Act)

V Broadcasting Magazine, April 20, 1981, p. 34
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APPENDIX 2 Wall Street Journal
January, 26, 1981

Heavy Cable-TV Investments ightn't Yield
Above-Average Returns, Some -nvsts Say

By CH.ALU J. EL.A
Two bCddn wars have been under way

in the cableevision business. One is the
pIried conmpemon 21W cable coipoa.

rues for new franchises in major cities.
The other is the oftm4evertsh ru by
nveuas to buy stocow Ot reanvety

few puidy heid cableTV compaAm Do-
fin thr bought out by large companies
seeking em into the buwem.

Ther an sca m te Uwind that sng.
gcm mam oevz Nachg in both pusuis
ansilyve ny. AchWving aboweverage
ru "4 ret nm= lavesmumm reetay
woe frachiss haa become highl dubos
In tr thll traum to uermMie the
case for hidt pnce earning multiple.

Cabilv sucks Sewel spectacular
gains lasst year oEN" Cabl Televisle
clLmna L31%. Im,4 l --. 1 ACtim
iamsuaft SS. Visuen and Te emper
1% et ned UA-Csimbi CabblevO

3064y,0%.
"*Pras of caMPeTV tok were muh

inomns by th di that the comndies
Mwe 110cnti

noel "11 to sme a u the
.bpsr roma"
aals in the M
waft depammse
of Marne Xidland. Compnuie would ac-
cee tbs. it was reassxd "to ge credu-
iy un t Ma My and win fran ises."

8am Mhs Swift believe there's a catch
in this tut cd cause the sweits to lose
much 0* thMr speculate appL

The problem. U sme sea it: "I p
pearn one won't be able to gc A abov'
averap rer on the frocse e wins.
particularly as Wener-Ameso Cable is a
major computer. If so. ts Completely
removes the rationale r anyoe wanting
to pay a bi pu for cab comnies. It
seo to me some compages looking It
ca&,* alreay have backed off a bit."

Mr. Swift comes her c lmusio by
analying the potential rate of return for

amer-nen Cable of t s new franchie in
tat Dalla ares. Warner.Azmx !s a joint
venwre of Warner Communicatom and
American Express. ' .r,","MP 1hat a

S19 mlhcn .nvesunect *ind be needed to
build the Dal as system.

Woring with industry data proved by
Warner. Mrs. Swift calculates that he re-
turn o the :avestmnt will average t5% to
2., annually over the 15 years of =ao frn.

chise. The higher ead of the range. she
says. wi e et otl " f p frft. fom two-

way semces an pay-TV offering are sub-

"Flnaucig woud be In the form of a
L5year installment now at 13% intereL"
s@ says. "Incrrating the bes Worm-
on we have On potntal profltabllty. we
must conclude that pmta eaurnis per-
slure growth from winnng ma)or new
frachise at this point wouldn't pnrmde an
.mnnuu return in e .xce of tU from an av.
erage Standard! 4 Pro R14 company. in-
less the venture could rai capt on sub'
suantalW more favorable terms."

For thi ad other reasons. Ms. Swift
says she doim't Utink the cur interest
in cab*lTV -Fmi IS Uscle by the (unds.
mentals. "We contune to baeve ts de-
tutely tm'the ftme to be hokders nf cable.
television stockss" 3111e ays.

David Goldman. analyst at Smith Bar-
ey. Harris Upau. ha used the trm

"calem u" to describe th pas year's
action in the . "From an investment
standpoint. it's Moe sluative than ever
before and there's poenually more risk
than at any ame since I begun following
then stocks.. he says.

Tbougb be cautons cUents tha the
stck ar risky ad volatle, and is advis-

lag conservat in rs to pwu them by.
Mr. Goldman still believes a long-term
comrztie t can be rewarding. "'Trh best
of these compares will continue to be
sought after." he says "but I xouln'*t rec.
onend them solely on that bam.

"I'd stck to high-qua&aty companies
which aren't scftlc'ig their .nanciaJ fu-

tures to wm a trancrise. Last year marked
a wateirsbed. with awards bU on t
promise .)f expensive new services. In the
PasL you could recover equipment cost in
about four years. but Dallas makes it look
more like eight years.

"'" r ther recommend companies with
a backlog )f sascrbers it yesterday s
prces, such ;s Acton. Adam-Russell Ad
% 4acom."
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HOLLYWOOD REPORTER
November 14, 1980

Cable expert asserts industry
profit margins dangerously low

By PET WAR.41EX
Far from being the highly lucrative

business it is assumed to be. cable
TV's profit mrgins are decasing to
a dangerously low point - especially
for modem, high dannel capeurty
system - woing to Dyro Jar-
via. a wadng cousultam within the
cable industry for the pest 20 years
and currently president of remIly
launched Jack Barry Cable TV.
Furthermore. advertaerupported
cable networks which depend oar-
tigily un sysumsl license fee, like the
CabLe News Network. are com-
pournin this problem he told a
monthly lItacheol of the Southm
California Cable Club.

"Our business is not lucaive
and the risks it witail an 2=7,.
Jarvis asserted. "Our grease mgns
an not incresing a fas as our m e
costs are - cost which have goe
right through the roof."

A cable plant (the acul wire and
amplifrs. etc.) cos 60% mor than
it did three years ago. he sai. and the
more sophisticated convertors neces-
sary for high channel capacity are
typically J25% more expensive than
their three-year-old counterparts. All
told. the average cost of home
terminal hardware in modern sys-
tems is S225-250. he estimated. Con-
squently. the asset cost per sub-
scriber in a 0%.penetrated system
has zoomed upwards from the S250
range a few years ago to $600 now, he
said.

Jarvis also cited a multiplicity of
increased operating costs: for skilled
labor, bank interesL increased searv-
ice call overhead due to wasted time
spent adjusting consumers' video
gadgetry: higher programing staff

overhead mandated by franchise
promises: higher city and country
franchise fees; strong competition
from STY operators. mad hybrid ad.
vertiser-supported. cable system.
supported services which an not
billed to the consumer incrementally.

"Satellite services (other than pay
TV channels) have destroyed my
gross margin." Jarvis charged. "I
can't bill the consumer directly for
CNN or the Entertainment & Sports
Programing Network, yet 15% of my
expenses am paid as li f(em for
them'4

When combined with other. "non-
productive" services which Jarvis said
cable operators ae bng "forced" to
offer, the bottom Une is that gros
margins have slipped from 50 to 35%.
he estimated. an pra profits are
now in the I range when prots are
finaly reached after several years of
operation. "I'm not sur this is ado-
quae," Jarvis said.

He also said he is "terrified" of the
fine-tuned. high.tech. computerized
systems now being installed which he
suggested are untested and may back-
fire.

Jarvis is the former president of the
predecessor company to Dallas-based
Sammons Communications: a for-
mer director of the National Cable
TV Assn. and of other industry asso-
iations. and holds a master of busi-

ness administration degree from
Harvard Univerity.

Jack Barry Cable TV, operating in
the 20,000 home Westchester-Plays
del Rey franchise area. is 90% owned
by TV producer Jack Barry. and is
actively seking other franchises.
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MULTICHANNEL NEWS
March 16, 1981

Big Franchises May Drain
Money Market, Analyst Says
.NEWYORK CITY-Wthgh quickly e-scalatig cafl for capi-
capital is now readily available tal could outstip supply."
for " s co tin, the ca. 'Focusing on programming
ble indLtry may rind it shor trends. Goldman. Sachs & Co. 's
of fund if the companies involv. mai, analyst Ellen Sw .sW
od with deveoping m*"&ar, gested dtt the cable indusszyrre.
kit franchises it the money prdo itu a Lo .
markst all at onoe, according to c ompani a parne.
David W~d= U-. managing di- rather than rivals, in program.rtor of Warburg Pariba M ven"M N& lt' ime tht
Bed= a. c the David. look at [those indus.As panoap aeomor- ' - J rather tha
ia at New Yak Univeraiy's rahert.han
cmt law and television coanei-
eu. Mz Wicks. who special. M& Sachar added that. with
izes in providing orprate &. an estimated average sale price
mana vios to the cable in- of S800 per subscieri meaning
dustry, warned that while a 60.000 subscrae sysum car.
banks, insurance and other rmg a S48 million liquidation
companieshave beeaddn ca- valuel. 'cable may no long
ble stocks to their pordo~ioI, "a reailybe looked atas David.-
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Variet-,
March 4, 1981

'Storer's Profits
Nosedive In 1980,

Cable Costs Cited
Storer 3roadcastmg report d

sharply depressed earnings for the
four. quarter and utg year Ln 1980
which the company am',.buted :o
expansion and start.up costs on
cable commumcacons systems.

For t.he quarter. net comee
plunged -. to 5.d,.000. versus
511.18.000 ior the same .tr.od un
197. as revenues rose 24.I- to S39.-
19.000 rom $47.,52.000 the year be-

(ore. Per share earnings dropped to
62c in I s fourth quarter. from
Sm m L.

Fuilkyear figures showed a sift-
lar discrepcy, with revenues up
bu income down. Net earnings
dropped 18% to 24.527.000. com-
paivd with 52O .000 in L979, while
revemms climbed to S07T. ,.00
rom SI M .37O0 - a 116% jump.
Carninp per share dipped to S1.9
in IM. versus 17's 32.93. Per
share figures in IM include gan oi
2e from the sale of. two of Storer's
radio =aom: L9M figures include
84e from the sale of four radio sta.

Revemi from the company's
broadcast operatons were up just

'over 4% h2 the fourth quarter of
ILss to $37.=.000 !rom S3M.345.000.
Broadcasting revenues were up
nearly 10e to e13.7=00 from 514.-

,390.000. almos overcoming a sub-
I smanta wne-nwh deficit. How-
ever. broadcastig income was siU
down slly for the year (0.5=c
S41.914.000 compared with 5.M600.-
O00. Revenues also declined slitly
for the year, SIM".44.000. versus
5130.083.000 the year beore.. Cable revenues for both. :he
.ourth quarter and year retlec.ed
major laws. out pro i vere down

'simpcanrly as the money was used
to cover expansion costs. Cable rev-
enues m L9's fourth quarter were
up 901K to .1. 624,000. from SI.407..
000 the year before. Fourth quarter
cable earns dropped i4"- :0
S541,00. veru S1.42.000 ,n 9o7.

For the year. revenues irom
cabie operatons increased 0' 'D
S68.=4.000 from 40._#4.000. 'hLe
profits declined 33'- to 5.19".000.
compared withVi ..2 000 Ln '979.

Storer offIctals said basic cable
subscribers increased du--ng "960
!rom 347.000 to appnximatety 580.-
000 in early *anuar% .961.
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APPENDIX 3

'Mash' Pumps Cash For Fox
As Syndie Coin Reaches Record;

Money SeriesOn Front Burer

th-Fox TV is in full flower in all
the vital areas of Its syndication ac-
tivities - sales, production and
packaging.

Robert Morin, senior v.p. in.
charge of domestic syndication for
the tv arm. mad the following
points in an Interview Monday (4):

Robert Morn. senior v.p. In
charge of domestic syndication for
20th Century-Fox Television, made
the following points in an interview
Monday (4):

-*In the first nine weeks of 1961,
Fox. has harvested more dollars
frm the sale of its syndicated prop-
erties to stations In the U.. than
during any othdr full calendar year.

- Fox i working on the ploto a
weekly syndicated series on money
- how to acquire t. how to spend it
how to invest it and how to hang on
to it. Called "The Business of Liv-
ing." It will be produced with a lot of
graphics pizm and will be hosted
by Jane Bryan Quirm, the' syn-
dicated columnist ,

- A new syndicated movie pack-
age is in the works,.with titles to be
chosen from among "Breaking
Away," "Alien." "The Omen" (all
three parts). "9 To 5," "The Bible,"
"Brubaker," "Julia" and "The
Turning Point."

"Mash" is the pump that has in-
flated Fox's tv-syndication grosses
to new records. "We're getting
from six to 12 times the original dol-
lars in our renewal negotiations

with stations." says Morin. Fox is
chalking up these .unprecedented
Increases not only because the se-
ries has stayed'on top of the ratings
since it started two years ago as a
syndicated strip but also because
Fox practically gave the series
away when ft first sold "Mash" sta-
tlon.by-station back in IM. (Itwias
in 1M that Paramount Television
made a breakthrough in syndica-
tion prices with the sale of "Happy
Days.")

In Its "Mash" deals so far this
year, Fox has sold additional runs
of the episodes made during
"Mash's" first eight years and ini-
tial runs of the half-hours produced
in the ninth and tenth years.

Other cash shows that have fed
Fox's huge gross figures for the first
part of 1961. according to Morin. are
ongoing sales of the studio's Cen-
tury 10 movie package ("The
Poseldon Adventure." "The Silver
Streak." "Patton." "The French
Connection II.'" etc.) and its Pre-
miere One made-for-tv-movie
package. Fox also is successfully
re-marketing 120 hours of "'Daniel
Boone." starring Fess Parker.
which ran on NBC-TV from 1964 to
190: 120 half-hours of the live-ac.
tion "Batman" series (an ABC
camp success from 1966 to 1968):
and a mix of the cartoon half-hours
"Planet of the Apes' (13 episodes)
and "Dr. Dolittle" (also 13).

Wednesday, May 6. 1981
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MCA Cashes In On Beatlemania.
With Syndie Lure Of 'Sgk. Pepper

WORTV Ain't Lonely At $200G.

MCA.TV Is spinning tv sydca-.
tion gold out of one of Universal's
bigst theatrical b -xo fail-
uZ rWthe last decade, 'Sergt.
Pepper's Lonely Hearts Club

Ddn Menchel, preskkn of MCA-
TV, says that dose to 50 markets
have bought two runs of the feaur
either for cash or for a unique
'sharete-reveme approach In
which MCA pockets 50% of'the
advertsng revemnm collected by
the Maton after the stJon de-
dues ad agecy ommidnos and
tv repc mmu ns s.lthelaUarr-
rangemwt according to Mahe,
the ptation als apses optu
guarantee against MCA=shlo h
advertising -doam and MCA get
the right to appr6ve the time period
in which the movie wi be placed.

TOP Prim
Sources say WOR-TV New York

has opted to pay $200,00O for the two
rns of "Sgt. Pepper," which is a
record price in New York for a rae-
shot of this ind. KTIA-TV L48
Angeles also has bought the pic-'
ture, which. will be available for
play in April and which many of the
station buyers are likely to play
during the May sweeps.

Alt hough none of an Ute
makes an appearance in the pic-

ture, sundtra of '!L Pop.
per" reverberates with Batl
ong. whieh are peformed on
scree by the likes of Peter Framp-
on and the Bee Ge When the
murder of John Lannon provoked a
new interest In Beatle music. Uni-
versal decidid that a hasty put..
together theatrical re-rease f
"Sgt. Pepper" 'would appear
"ghoulish," in the'words of one
company executive.

Because of Its failure at the box.
office, Sgt Pepper" had't st-

-Ane any Interest fo 1 he
networks So MCA decided to follow
the pattern it established last year
when It soid 'flth Dee. Huntee'
market by market as a special
Election'Night one shot, with sts-
dmo enthr paying cash or 'per-
mitting -MCA to go halvsie on the
advertising revenue. "The Deer
Hunter" couldn't land a network
primetime sale because of the net-
works' fear that they'd be swamped
with pressre-group protests over
the film's graphic violene.

Menchelsays he foresees more
speci' handling by MCA of out-of.
the-ordary theatricals as a result
.f the demonstrated ratings sue-
cess of "Deer Hunter" and the early
'Isalms5 of "Sgt. Pepper." ,

Feb 25, 1981
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Mr. KASTENMEIER. Thank you, Mr. Wheeler. I commend you for
your presentation.

I think before questioning Mr. Wheeler, though, we will go,.on to
your colleagues.

Mr. Rifkin?
Mr. RIFKIN. Thank you.
Mr. Chairman and members of the subcommittee, my name is

Monroe Rifkin, and I am chairman of the board and chief executive
officer of American Television & Communications Corp., known
throughout the trade as the ATC. We are a wholly owned subsidi-
ary of Time, Inc., and are the largest cable company in the United
States, serving over 1.4 million subscribers in 33 States.

I also serve as Chairman of NCTA's Copyright Committee, and it
is in that capacity that I appear before you today.

As a multiple system operator, I am anxious to share with you
the realities of the cable business-the economics and structure of
our industry.

Underlying the workings of the cable business is a premise that
the issue of cable copyright liability was settled in 1976. We are
now astounded to confront a new uncertainty concerning our copy-
right agreement, which is being subjected to reconsideration again.
This process has created new doubt for operators large and small
who have invested and committed extensively based on the certain-
ty promised by the existing law.

I will review with you five key issues which we feel establish the
legitimacy and workability of the current law and its method of
providing fair compensation to copyright owners.

First, to explode a myth. Mr. Chairman, some of the witnesses
who have appeared before you have discussed the cable business as
if it were a sort of magic money machine. Nothing could be further
from the truth.

Cable is a highly capital-intensive and risk-intensive business,
which in the newer markets being built today must rely largely on
cable-originated programing to generate the major portion of its
revenue base.

Cable is a rate-regulated business and in fact, the Copyright
Royalty Tribunal has recently found that industrywide subscriber
rate increases did not begin to keep pace with the rate of inflation.
Between 1976 and 1980 this subscriber rate increase shortfall
amounted to 21 percent, based on a rise in the Consumer Price
Index of 34 percent.

Cable is subject to rapid technological change. I know that you
are all aware of the impact that the prevailing high cost of money
has on any business, but particularly capital-intensive businesses
that are in an expansion mode.

Yes, there have been Horatio Alger stories about certain cable
television companies. However, I don't mind telling you that, based
on 20 years of experience in the field, cable on the average has not
produced rates of return which are out of line with the attendant
risks. The cable industry faces risks from the development of com-
peting signal delivery methods, from technological obsolescence,
from inability to obtain franchise renewals, and from a host of
other business uncertainties.
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By comparison, industry sources indicated that it costs approxi-
mately $3.5 million to build a major market VHF television sta-
tion. Yet stations like these are selling for prices in excess of $50
million and are maintaining constant or rising market multiples
and earnings even through a lengthy period of the economic dol-
drums in our Nation. Why?

The answer of course is the fact that the Government has given
these broadcasters a pathway to the home-the public airwaves.
Cable operators, on the other hand, must build a pathway into
each home, a pathway which in major markets today can cost us
upward of $100 million. Why do we do this?

We do this because we are and have been entrepreneurs who
have created an industry which increases consumer options, and
one which the consumer has taken a liking to. We are willing to
take business risks because we believe in the future, not because
we are in possession of a magic money machine.

Copyright royalty fees represent only a small portion of the
benefit program producers derive from cable.

Mr. Chairman, representatives of the program producing, broad-
cast and sports industries have made a variety of complaints to
you, many of which center about the notion that cable is getting a
free ride. Each of them puts a different gloss on his argument, but
a man from Mars, unfamiliar with the real world of cable, might
conclude from their remarks that the bulk of cable's programing
payments are to be found in copyright royalty fees.

Nothing could be further from the truth. There are at least four
different ways program producers derive income from the cable
industry.

First, of course, there are royalty fees paid for the compulsory
license to retransmit distant signals under the Copyright Act. As
has been pointed out, first-year payments of this kind amounted to
$12.7 million, a full 50 percent greater than anticipated. Second-
year payments rose to $15.1 million; third-year payments to $19.5
million, and this year we project a payment of $27 million. This is
what the late Senator Dirksen would have called "real money,"
and the mere fact that the copyright owners would like to have
more doesn't convert it into a pittance, as they have described it.

Mr. KASTENMEIER. If I may interrupt on this point, they present-
ed a chart too indicating copyright fees represent 1.2 percent of
total operating expenses and the same percent of gross receipts for
basic service which they indicate on their chart, which I believe
they have left, is the smallest of all the costs.

Mr. RIFKIN. Yes.
Mr. Chairman, I have indicated that our royalty fees are the first

of four elements of consideration to the program producer.
Mr. KASTENMEIER. Yes.
Mr. RIFKIN. Second, there is a phenomenon called "lift" which

brings substantial benefit to the producers of syndicated programs.
Lift, put simply, is the number of additional subscribers who take
basic service solely in order to receive pay cable service options.

For example, our Savannah, Ga., system experienced stagnant
penetration at about 28.1 percent for years despite vigorous mar-
keting efforts. The introduction of a pay cable service caused an
immediate increase of penetration to 36 percent, all of whom sub-
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scribed to basic cable we believe to get options. Similarly, when our
Albany, N.Y., system introduced pay service, our basic cable pene-
tration jumped 5 percentage points.

Quite clearly, most of the new subscribers in both places weren't
very much interested in basic service by itself; otherwise they
would have bought service long before pay was introduced. These
examples are typical of others within our company and the indus-
try in general.

How does this benefit the syndicated program producer? It bene-
fits the program producer because the law bases copyright royalty
payments on revenues from the total number of basic cable sub-
scribers, not the number of cable viewers of distant signals. The
program producer is receiving royalty payments from the subscrib-
er fees of a considerable number of households which may not in
fact watch the program being retransmitted. The program produc-
er thus in effect enjoys the position of a theater owner who has a
guaranteed ticket sale to a population who may never claim their
seats.

The third way copyright owners derive income from cable is that
retransmission of distant signals brings additional viewers-"eye-
balls" in the jargon of the trade-to producers' programs and
broadcasters' audiences. Broadcasters can, and do, reflect in their
ratecards the cable subscribers to whom their signals are retrans-
mitted. Program producers can, and do, charge higher prices for
their programs to broadcast stations whose signals often are re-
transmitted by cable, as we have vividly demonstrated here.

Fourth, and finally, pay cable has become a major source of
income for the program producers. The large channel capacity of
new cable systems has created a demand for movies and cable-
originated programing which producers are scrambling to provide,
in the construction of new buildings, new cable television systems.
More than one-third of total operating expenses commonly go to
such programing costs.

In short, it simply is not true that cable is getting a free ride. It
simply is not true that royalty fees under the compulsory license
make up the bulk of our payments to program producers, or that
cable's growth is a result of unfair competition with broadcasters
premised on the compulsory license.

I would like to next talk about the impact change the compul-
sory license would have on the industry. The reason Congress opted
for a compulsory license in 1976 was that no one could determine
the value of distant signals. Congress realized the necessity of
avoiding the disastrous effects of program-by-program negotiations.

Jack Valenti now repudiates the agreement he signed which
made the 1976 act possible but, despite his change of heart, nothing
has changed since 1976 to make the marketplace a more viable
alternative. If cable operators were required to individually negoti-
ate for each program carried on the retransmitted signals, the
number of transactions would be staggering.

This point was emphasized by Copyright Royalty Tribunal Com-
missioner Thomas C. Brennan in June 1979, testifying before the
U.S. House of Representatives, when he said:

I do not recall any congressional dissent from the conclusion in Public Law 94-
1476 (1976 Copyright Act) that it would be impractical and unduly burdensome to
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require every cable system to negotiate with every copyright owner whose work was
retransmitted by a cable system. I am not aware that any viable alternative has
emerged to alter the judgment reached by the Congress three years ago.

There are 4,350 cable systems, each carrying an average of 5
distant signals, each with a minimum of 6 to 17 hours of program-
ing per day. Although it would be impossible to estimate the
number of transactions that would be necessary, it is clear that the
simple multiplication of 4,350 cable systems times 1,000 program
suppliers seriously underestimates the probable number. This is an
estimate made by our detractors. While most program suppliers
offer several programs, the number of contacts required to program
5 channels 17 hours per day, 7 days a week, 365 days a year, would
be enormous.

Other witnesses have argued that there are a limited number of
multiple system operators, 50 is a number frequently mentioned,
who would easily facilitate the number of transactions. In fact
there are hundreds of multiple system operators ranging in size
from the 125 systems our company operates to smaller MSO's with
only 2 systems. In addition, there are hundreds of individually
owned and operated cable systems, the moms and pops of industry,
who would have to negotiate for programing. Since transaction
costs are independent of system size, the burden is even greater for
small systems because the per-subscriber transaction costs are
greater.

Finally on this subject, I would question the value of creating
another system designed to centralize the program decision-
making. Picture the cable program executive in Denver or New
York City dictating which programs the cable viewers in Virginia,
Texas,. and Illinois will see. That system certainly sounds like
network television-the structure that brings viewers programing
intended for the lowest common denominator. Cable television can
and should be an alternative to network television.

In addition, Mr. Chairman and members, the broadcast and copy-
right industries would have you believe that the issue of broadcast
signal retransmission by cable is one of fair competition. A trans-
parent attempt to capitalize on current deregulatory trends, this
argument is a patent misrepresentation.

In reality, the basic objective of their retransmission consent
proposal is to eliminate the competition. Restriction, not expansion
of competition, is also the objective of the broadcast industry's
current policies opposing the introduction of low-power television
service, the allocation of new VHF stations, and the development
of direct broadcast satellite delivery systems. Like cable, these new
television outlets would bring additional services to the public,
potentially threatening the broadcasters' oligopoly control of their
market. Unlike the broadcast industry, the cable industry has wel-
comed the introduction of such competition as serving the public's
interest in program diversity.

For years the broadcaster and the program supplier as coven-
turers have enjoyed market power and surplus profits derived from
the fact that the public's demand for television service exceeds the
supply available, given the limited number of stations assigned to
each market. The fact is that no free market exists for the distribu-
tion of this product.
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There is plenty of incentive for the broadcast and programing
industries to deny cable access to syndicated television product.
This was vividly demonstrated between 1968 and 1972 when, under
the FCC's retransmission consent rules, only two cable systems in
the entire Nation were able to receive retransmission authoriza-
tion. It has been demonstrated in recent years by the refusal of
many program suppliers to provide programing to WTBS. It has
been demonstrated quite vividly again in the past year by the
proposed business practice of Premiere, a joint venture of four
program suppliers, who collusively combined to withhold their
product from cable distributors in violation of the antitrust laws.

In urging elimination of the compulsory license, these industries
are asking you to preserve their cartel-like power. You must decide
whether this would serve the public interest.

In this analysis I urge you to ask whether, in the absence of a
royalty fee increase or adoption of retransmission consent, these
companies will be significantly injured. We think not and the
FCC's study has indicated the negative; their increasing rates of
return in the presence of cable competition prove the negative as
well, and they have proffered you no record evidence to the con-
trary.

Second, I urge you to consider whether such changes would
produce the socially desirable result of increased production. The
answer must be no in that the number of broadcast outlets is
currently fixed.

Finally, I urge you to consider the impact on the cable industry
and the 19 million cable subscribers who now depend on cable for
the delivery of diverse television programing. The inevitable result
of adoption of these proposals, I believe, would be the denial of
such programing.

Mr. Chairman, there is a final point I would like to address this
morning. I want to preface that point by referring to the suggestion
made last week that cable retransmissions represent the purloining
of someone else's product. To purloin means, of course, to steal, and
it is a characterization resented by both me and my industry.

We retransmit distant signals under an act of Congress which
confers benefits and obligations on both parties. Tom Wheeler has
pointed out that the act was the product of a formal agreement
between NCTA and the copyright holders, and he has offered some
suggestions as to why Congress agreed to it. Let me tell you why I
agreed to it.

I agreed to it because my company was prepared to invest large
sums of money based on our belief in the future of cable technol-
ogy, and in fact in the intervening years those investments in the
case of our company have amounted to many hundreds of millions
of dollars. One of the things necessary to make these kinds of large
investments is certainty of circumstances, and one of the functions
of a law governing commercial transactions is to provide that
certainty.

Among other things, the 1976 law seemed to me to provide
certainty. It offered a resolution of the long-festering copyright
dispute, and it also seemed to me to weaken the justification for
the continued existence of the distant signal and syndicated exclu-
sivity rules.
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We did not at that time ask you to freeze them into permanent
law. Instead, both parties agreed to a provision in the law allowing
for rate adjustments in the event that the distant signal and syndi-
cated exclusivity rules were changed. In effect, the parties agreed
to take their chances at the FCC on that score, except that the
copyright holders were allowed a hedge should their bet fail.

But the essence of the agreement, I must point out, was the
compulsory license and the statutory fee schedule, and Mr Chair-
man, I think my industry has a right to rely on the precept that
once things are settled in the form of a public law, they are likely
to remain settled at least for a reasonable period of time. Other-
wise, the law isn't providing certainty and investment decisions
must therefore take on an entirely different character.

I hope you will take this point seriously, for it is very important
to us, and I think it has important policy implications as well.

In conclusion let me say that in the early seventies we had a
slogan in our industry that read: "Plant a seed in television's
wasteland." Cable has planted that seed, and the Copyright Act has
been one of the factors which allowed it to grow into a healthy
young tree. We're delivering on our promise, perhaps not as quick-

as everyone would like, but there seems to be little disagreement
with the proposition that cable is greatly changing and improving
the television landscape.

Distant signals are a part of that landscape, and they remain an
important part in many areas of the country; they are part of the
mix, and if my industry is to ultimately deliver on its promise, we
ask you to help us by not changing the ingredients.

Mr. Chairman, I will be happy to respond to any questions you
and the members of the subcommittee might have.

Mr. KASTENMEIER. Thank you, Mr. Rifkin. We, too, will defer
questions of you.

I want to commend you for your statement. Whatever agreement
on various issues or differences I may have, I do want to support
your statement insofar as purloining is concerned. You said we
transmit distant signals under an act of Congress which confers
benefits and obligations on both parties. We can correctly-and
even prior to that when you were retransmitting distant signals
pursuant to decisions of the Supreme Court or FCC rules, you were
not stealing anybody's property. And I think that is a point worth
noting.

Mr. RIFKIN. Thank you, Mr. Chairman.
Mr. KASTENMEIER. Mr. Effros?
Mr. EFFROS. Mr. Chairman, thank you.
Mr. Chairman, members of the subcommittee, I am Steve Effros,

executive director of the Community Antenna Television Associ-
ation, better known as CATA. As you know, CATA represents the
numerous smaller, independent cable television operators through-
out the United States. As you also know, copyright has never been
one of the favorite subjects of the independent operator. Indeed,
CATA was started by those operators to specifically oppose the
payment of copyright fees.

It should come as no surprise to you today that we oppose any
changes in the present law that would result in either higher
copyright payments or a new governmentally imposed restriction
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on what our subscribers can watch. But this is not new to you. We
have all been in our respective seats on this subject before, and I
suspect we will be here again. So I propose, with your consent, to
keep my prepared statement short in order to get to the far more
important dialog that will hopefully follow.

I had not seen the statements of my colleagues this morning, but
you are going to see some similar allusions as we go along. Mine
are slightly blunter, however.

Rather than go through the litany on copyright and cable televi-
sion, which you know all too well-as a matter of fact, you prob-
ably know all the various versions, the Wheeler edition, the Va-
lenti edition, the Kuhn edition, and yes, even the Effros edition, by
heart-I would like to get directly to the arguments that you have
been hearing recently that allegedly support the proposition that
there needs to be some modification of the present law. CATA
disagrees with that analysis.

But where does it come from? It comes from the notion that
there is something wrong with the copyright law of 1976, a law
that took over a decade to create. It comes from a supposition that
the framers of that law simply did not know what they were doing.
Surely the concept of compulsory license was fully aired at the
time; do we really think that Congress in 1976 did not know the
ramifications of the compulsory license?

Has something so catastrophic happened between 1976 and today
that all of the deliberation concerning the appropriateness of the
compulsory license has changed? Not at all.

In fact, you could read most of Mr. Valenti's speeches from that
era and today and not be able to tell the difference, with the one
exception that that time even Mr. Valenti agreed that a compul-
sory license was the only way to effectively assure the distribution
of television programing via cable.

Mr. Wheeler just quoted Mr. Valenti's statements at that time to
that effect. So what has happened?

Well, there is the claim that the changes in the FCC rules should
precipitate this new look at the compulsory license, or that satellite
carriage should do it, or that the success of the cable television
industry should be the reason. But in fact none of those things has
anything whatever to do with copyright, and they were all foreseen
at least in outline by the framers of the 1976 law. They have
certainly nothing to do with the validity of the concept of a com-
pulsory license.

We are left with rhetoric, and what I would choose to call Va-
lenti mathematics, as practiced not only by the master himself, but
also by Mr. Wasilewski, Mr. Kuhn, and others who are left with no
substantive arguments, so they are forced to create some rather
strange accusations and analogies in order to attract an audience.
Let's deal with those right from the start.

Cable has been accused of many things, and the favorite last
week was that the cable industry was the only competitor in the
telecommunications marketplace that was being subsidized by the
Federal Government out of the hides of the program producers
through the draconian use of the compulsory license.

Indeed, your own staff, in the memorandum attached to the
submission statement for H.R. 3560, seems to have taken a page
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out of the Valenti book and characterized cable as the sole commu-
nications beneficiary of so-called enclosure laws. The implication,
of course, and one made very specific in the testimony last week,
was that the cable television industry was the odd-man-out in what
would otherwise be a true, open marketplace. And the remedy
suggested was simply the elimination of the compulsory license so
that that so-called marketplace would be allowed to work natural-
ly.

I would respectfully suggest that both the distinguished wit-
nesses last week and your staff suffer from severe myopia in this
regard.

What marketplace? I'm sorry, I couldn't find the Italian equiva-
lent in deference to Mr. Valenti, but the argument against cable
that something is unfair because of the compulsory license subsidy
is the ultimate in chutzpah coming from the programing industry,
which thrived because of the artificially monopolistic broadcast
industry which, in turn, has been given its entire distribution
system for free by the Federal Government. Is this the competitive
marketplace they are talking about?

Let's look a little bit more closely at the slick arguments being
made by those who cry that cable is abusing their property rights,
and that cable is being unduly aided by the copyright law. These,
as I said, are the same people who have become some of the most
powerful and wealthy business owners in the Nation through what
may be the biggest giveaway of public assets, with the possible
exception of defense contractors, that has ever occurred in our
history.

The defense contractors give us something in return for the
money spent. The broadcasters give us commercials. These are the
same people who use the public's scarce spectrum for free, and
demand the use of the cable operator's channel space for free, and
then complain that we are the ones being subsidized. This is the
same group of people who continually protect special tax advan-
tages for the protection of motion pictures and complain that we
are not paying our fair share. And, too, these are the same folks
who have a special exemption from the antitrust laws for their
sports monopolies and then argue that the Government should stay
out of the free marketplace when it comes to cable television.

We have reached the theater of the absurd when arguments like
these can be taken seriously. But the only way to prove it is to play
their game, so let's use some of that Valenti mathematics and see
what we come up with. I will not use specific numbers here, I'll
just give you the formulas. I think you will get the point.

Mr. Valenti and others continually point out that the cable
industry pays, in comparison to the broadcast industry, a very
small percentage of its revenue for the purchase of programing.
This, they say, proves that cable pays too little in terms of a
copyright. CATA respectfully submits to you that it proves nothing
other than that even in old age the adage learned in grade school
is still true; you can't mix apples and oranges and hope to come out
with a logical result.

But back to the math-we are told that cable pays a very small
percentage, and broadcasters pay a very large percentage of their
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operating revenues for programing. What would happen if we actu-
ally equalized the two industries?

Well, there are of course no actual numbers, but if the broadcast-
ers had to pay for the spectrum space they now are given for free,
if they had to pay for their distribution system at- a highly competi-
tive open market rate the way cable does, then I daresay the
percentages would look quite a bit different. Or, to put it another
way, it would be safe to say that if we eliminated the cable sys-
tem's cost of constructing the distribution system, you would find
that programing would be one of the largest remaining costs the
industry incurs.

But we all know this is nonsense. The entire concept of trying to
compare the broadcaster's cost of programing with a cable opera-
tor's is unproductive. They are selling to two entirely different
markets.

How is any comparison such as the one pushed so strenuously by
Mr. Valenti and friends of any use? After all, the broadcaster buys
his product with built-in spaces, lots of them, for commercials.
When cable gets that programing, it is already packaged, the com-
mercials have been sold, and by law we are not allowed to take
them out. It is a different product. Don't be fooled by the Valenti
shell game.

Before we get to questions, I will answer one from my perspec-
tive, baring the soul, if you will, of at least one person who has
been around the cable television industry for quite a few years.
And I say this not to simply reiterate what CATA members, at
least, have been reading for a long time.

I agree with what Mr. Valenti said last week; in a few years the
importation of distant signals, at least in the large urban markets,
will be a thing of the past. Programing will be bought directly.
Advertising directly on cable systems that can afford to sell it will
be successful, and this whole issue will be moot. The marketplace is
now moving in that direction. CATA urges you to allow it to move
that way naturally. The copyright law of 1976 is working. The
transition is taking place in an orderly fashion with no real evi-
dence of anyone being seriously hurt, or there being any severe
dislocations. Why not let it evolve?

The programers of the 1976 law did a good job. The FCC, who
has finally admitted that it can find no rational basis for the signal
carriage rules it adopted in 1972, has created a mechanism to deal
with any possible anomaly.

The famed Bakersfield example, often forwarded as one of the
only alleged examples of the horror cable will wreak on television
broadcasting, would be potentially eligible for special relief from
the FCC if it were true that cable importation could be shown as
the cause of a diminution of local programing. So far no such thing
has been shown. But the point, I hope, has been made.

The mechanisms developed in the copyright law of 1976, com-
bined with the protections created by the Federal Communications
Commission when it finally decided to eliminate the unnecessary
restrictions on what the American public can watch, are more than
sufficient to protect all interests during this transition period.

Mr. Valenti has already told you, and I am sure that you can
find many in the cable television industry to support the proposi-
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tion that the transition you are seeking, to a marketplace accom-
modation-that is what all these charts were about before in terms
of the cost of syndicated programing to a station such as WTBS-is
well underway. To change the rules of the game again would only
serve to disrupt that transition, as Mr. Rifkin was just pointing out
to you.

It also, I might add, results in an enormous waste of energy and
talent, and the valuable time of the Members of Congress, on a
subject that need not be addressed. It is on its own way to a
solution without additional governmental intervention.

There are a few more subjects I would like to briefly touch upon.
First, as is CATA's wont, I would like to bring everyone back

down to reality about the cable television industry. I know this is
not appreciated by our adversaries, who like to characterize us as a
small group of very large companies well on the way to wiring all
of America. It is also not particularly liked by some of the larger
members of our own industry who want to maintain the momen-
tum on Wall Street by letting people perceive cable in a slightly
rose-colored light, or maybe I should say a green colored, but that
is not what cable is today.

We hear a great deal about the top 50 companies, and how
simple negotiations with these giants would solve the program
distribution issue. What you are not told is that within that so-
called top 50 are companies that serve less than a total of 70,000
subscribers-that's the equivalent of a single city cable system
serving the suburbs of Washington.

What is not mentioned is that there are literally thousands of
other cable television systems not represented in that group that
serve a very important part of the American public,-the part that
does not get the benefit of all this programing we have been
hearing about unless it is on cable, the part that the broadcast
industry does not really reach.

Let's remember that with one or two exceptions there are no
independent television stations outside the top 100 urban areas.
The effect of eliminating the compulsory license, or reinstituting
the signal carriage restrictions, would be to simply disenfranchise
those people from ever having the opportunity to see the same type
of television programing that their urban brethren in a scant 100
markets take for granted.

Note that I am not talking here about rural America. I am
talking about all of America with the exception of the 100 largest
cities in the land. Your proposals, Mr. Chairman, and those of Mr.
Frank would have the practical effect of severe restrictions, or the
elimination of any possibility for the rest of the country to see
what we see here in Washington, D.C. I, my membership and I am
sure hundreds of thousands of television viewers are going to want
to know why.

Let me clarify another point for you that was raised last week. It
is not as simple as you, Mr. Chairman, tried to make it sound, with
regard to the problem being only one or two distant signals. That,
in fact, may be true in the top 50 markets, the markets that the
MPAA is concerned with.

I believe you will find testimony from years gone by that indi-
cates that the top 14 or 18, I do not recall which, markets in the
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country account for the vast majority of all the money made in
syndication of programing in any event. But in the rest of the
country it is not true at all. In many areas where my members
serve, all of the signals being brought to the subscribers are distant
signals under the law. In many other areas all but one or two are,
and the local signals are simply retransmissions of a network feed.
So the result of your proposals would be to guarantee a continued
and permanent lock on the information resources of the public, the
networks would finally get their wish insofar as television pro-
graming is concerned.

And remember, it would not matter who owned that system in a
smaller market, or how big a conglomerate it was a part of, the
result for the viewer would be the same. So to make distinctions
based on the owner rather than the viewer:

As an example, the result of the proposal to make a special
category for satellite carriers that would create a copyright liabili-
ty would be that no one outside the top 100 television markets
would ever be able to see an independent television programing.
The growth of nonurban cable can be directly linked to our ability,
finally, via satellite distribution, to bring the viewing public televi-
sion programing that it could not otherwise receive; the independ-
ents: the sports that they would not be able to see any other way,
and I can assure you most of the viewers are a lot more than 50
miles from the stadium in question; the news that finally gives the
viewers a choice other than watching the three networks; the
syndicated programing that Mr. Valenti has already assured you
his people would not sell to cable because they would be busily
making exclusive deals with television stations in those same top
100 markets. What about the rest of us?

This is not a simple problem. For if you try to design a law that
would allow satellite carriage for the nonurban markets to satisfy
this need, but try to restrict the major population centers, then the
smaller operators, without the support of the urban cable opera-
tors, could not afford to pay for the satellite distribution. The
system is synergistic, and it is working. No private party is being
unduly harmed, nor can any party demonstrate such harm.

For years cable television has been forced by regulations to prove
the negative, that it would not harm the broadcaster or the pro-
gram producer. Now finally we are in a position where the facts
indicate we will not do harm. The facts are also in that we provide
a service that the viewing public is hungering for diversity of
television broadcast programing. And you are sitting here once
again hearing the monopolists-the broadcasters with their well-
protected free Federal licenses, and the programers who benefit
from that artificial monopolistic marketplace-say once again that
cable should be stopped because they fear that they will be
mugged. Well, it is not my line but it is appropriate: The only
thing they have to fear is fear itself.

There have been many studies done, and some of them were even
paid for in the hope of finding proof that the present system is not
working. They have not been successful. The best they can come up
with is theories about potential lost opportunities to see program-
ing by those poor folks in the top 5 or 10 markets in the country.
And even then the proof is speculative.
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CATA urges you, Mr. Chairman, and members of the subcommit-
tee, to remember that while the elephants are fighting over those
few top markets with all the money that is involved there, they are
trampling the grass at the same time, and we don't appreciate it
one bit. It's time to remember us, the grassroots of this country,
and if you are going to design any legislation, which we hope you
will not, please note that simply throwing in an exemption for the
small operators does not protect much of the cable television indus-
try and, more importantly, a lot of people in this country who are
seeking the right to see television programing.

Obviously there is much more that I could say on this subject,
but I will stop now in favor of opening a dialog with you.

One last thing, I thought the committee would like to have a
sample of the switch that allows a viewer to see both cable televi-
sion and local television stations on one set. This is the switch that
Mr. Valenti told you last week didn't exist. I have them for the
committee if you would like them.

Thank you very much for allowing me to appear before you
today.

Mr. KASTENMEIER. Before I yield to my colleagues, I have a
number of questions.

Mr. Wheeler, I should probably ask how does your association in
terms of the characteristics of its members differ from CATA, in
terms of makeup of memberships of 1981?

Mr. WHEELER. As you know, CATA was formed in the first place
because of the fact that NCTA agreed with MPAA, on the compro-
mise which eventually became section 111 of the Copyright Act. It
was a segment of the industry that was generally characterized as
the smaller operators who did not want to make that agreement
and broke off and formed CATA themselves.

I think it is fair to characterize the difference between the two
organizations as being one of-CATA has smaller operators but
that is not to preclude NCTA from representing small operators as
well. As a matter of fact, if you count them on system, if you
determine who we represent, the majority of the people we repre-
sent in terms of systems, we represent more smaller operators than
larger operators. Obviously, if you count it in terms of subscribers,
we represent more larger operators than smaller operators. But I
think we have a mix that goes across the board.

I think it fair to characterize Steve's organization as the smaller
operators in the industry.

Mr. EFFROS. I would add one word to that, Mr. Chairman; I
would say also independent operators. We represent also some
multiple system operators, as a matter of fact, many of what you
characterize as small operators may own 2 systems, so technically
it is a multiple systems operation, those two systems may be 1,000
subscribers, but I can assure you that the members of my associ-
ation are independent. They have their own views on a lot of
subjects and I would say that the major distinction is that we do
not represent the major multiple system operators, whereas NCTA
does.

Mr. KASTENMEIER. How many systems do you represent?
Mr. EFFROS. About 650.
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Mr. KASTENMEIER. How many of those 650 would have subscrib-
ers who have more than 5,000 subscribers?

Mr. EFFROS. Less than 10 percent. That is off the top of my head.
I would have to check that, but it is going up very rapidly, as you
might expect. But the median size system for CATA right now is
about 2,500 to 3,500 subscribers. Now we have some 20,000 sub-
scriber systems also, which juggles those averages a lot.

Mr. KASTENMEIER. Is it not the case, Mr. Wheeler, that what we
are talking about in terms of the industry is that the industry
presently is doing very well under its existing limitations, includ-
ing imported distant signals? That is to say, as of today without
resort to the-since the FCC rules are held in abeyance, the change
of last week was held in abeyance, all your present systems operate
under those existing constraints?

Mr. WHEELER. I think that is a valid statement, Mr. Chairman.
However, that is not to say it is valid public policy or that the
present reality is correct public policy.

The situation that we are in right now, for instance, is that the
court is reviewing the FCC's deregulation to determine if it was in
the public interest. If the court finds that the FCC did act in the
public interest, then I kind of wonder why Congress would want to
come back in and reverse that decision of a judicial third party
saying that this is an action in the public interest.

On the other hand, if the court comes back and says no, remands
the decision to the Commission or reverse the decision or whatever,
then probably I also question whether the Congress would want to
get involved, for at least one of the things we have had described as
an impetus for your involvement now would disappear.

Mr. KASTENMEIER. That is one of the issues. The issue is whether
the changes in FCC rules, the changes contemplated, are sufficient-
ly drastic to constitute a variation from the understanding of 1976,
which resulted in the present law. That is at issue, there is no
question about it.

Mr. EFFROS. Mr. Chairman, I would take one slight exception to
what Tom was saying, not an exception but an addition.

The problem that you have here in terms of the institution of the
signal carriage rules creates more of a problem because, if you talk
to the FCC-let's forget the fact that they want to eliminate them
altogether-if you talk to the FCC today, they would tell you if
they didn't eliminate, they would at least turn them around, they
are backward now.

The small market that has only one signal is limited severely in
how many more signals, in terms of diversity, the viewers can
watch than the larger market which is not as limited. In other
words, you can bring in more distant signals to a large market
than you can bring to a small market.

Once the Commission determined that it was not necessary to
have an economic protection for the broadcaster, which is what
these rules were all about, then to reinstitute them in the same
form as you are suggesting that the FCC wrote them in the first
place denies diversity to the small market. It goes exactly back-
ward from what the Commissioners, I am sure, would say to you
today, or some of them certainly who wrote the rules back then
would say,
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We made a mistake, they were backwards to begin with. You should have allowed
more signals in the smaller markets and less signals in the larger markets because
in the larger markets the people there were already able to see the independent
program and in the smaller markets they don't get any of it.

So a simple reinstitution certainly isn't the answer.
As to your question, the cable industry seems to be doing well

now even with the restrictions. What you are saying now is the
cable industry is building the larger markets; that is, creating the
boom in the television industry, creating the publicity and so on.

Please remember the statistics Tom gave you before, 70 percent
of the industry is still 12-channel systems, 60 percent of those
people are still outside the top 100 markets. Those systems are not
the ones being sold on Wall Street left and right. It is the large
market competition you are seeing now with the broadband com-
munications. I think that is great but let's remember the people
out there who don't fall into that category. They are the ones that
get hurt most by these signal carriage rules.

Mr. KASTENMEIER. One of the questions I have is-what we are
really talking about-you made reference, Mr. Wheeler I think, or
maybe Mr. Rifkin, to Arlington, the closest cable system we have
here across the river in Arlington, which I believe is a 35-channel
system with 12 local signals, a large number of retransmission of
local signals; only two imported signals, WOR New York and
WTBS, and as you, Mr. Rifkin, pointed out, a very attractive pano-
ply of other programs which are copyrighted programs; HBO, spe-
cial bonus payment programs; CINEMAX, another special bonus
payment program, USN network probably has Caliope, CNN, has
all the local access, it has one religious broadcaster, CBN.

So we are only really talking about, at least in this one case, two
distant signals in a possibility of 35 signals more or less. And I do
not understand why the necessity for them to import distant sig-
nals is of greater either attraction for possible subscribers or
indeed attractive to them as a cable operator, since what they will
have presumably in the years to come, Mr. Rifkin, is more and
more attractive new programing, for which you or at least the
people you contract with already pay copyright and negotiate.

Mr. RIFKIN. I might tend to agree, Mr. Chairman. But I must
really enlarge the circumstances in terms of the industry. You are
citing Arlington with 2 out of 35 channels. But in 70 percent of the
systems in the country, we have a 12-channel limitation currently
and there we may be talking 2, 3, 4, or 5 out of 10 or 11 or 12
channels.

Mr. KASTENMEIER. But all those systems, those 12-channel sys-
tems will be increasingly including HBO, CINEMAX, and all the
other competitors who have new and presumably attractive pro-
graming for people, presumably those are even more attractive-
you made the point-than bringing some distant signal in with old
programing and maybe sports?

We are talking about independents now?
Mr. RIFKIN. Yes.
Mr. KASTENMEIER. Because the duplication in network program-

ing won't really matter that much?
Mr. RIFKIN. Well, the second part of this problem is actually one

of franchise obligation and commitment plus our moral commit-
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ment to the subscribers whom we have achieved and attracted over
the years, predicated on what it is we tell them we can bring.

We find that the most difficult thing we can ever do is take
anything away from them. They just don't want to understand
that. Many is the franchise agreement of the last 5 or 6 years that
specifically said, "You will deliver such and such a channel orprogram.'"

Having made our commitments and investment on that basis, we
are really not arguing as to how important or how many eyeballs
will be on those programs; we think research developments which
are coming along will show us that and will compensate the owners
back via the broadcast facility and its increased market share.

Mr. KASTENMEIER. Well, my point is nothing is taken away from
existing programing except the possibility of importing x number
of new distant signals, as opposed to other new programing which
obviously is going to be available here.

Mr. WHEELER. Mr. Chairman?
Mr. KASTENMEIER. Yes.
Mr. WHEELER. I think one thing that is important to look at here

is, yes, again standing on the facts, the economic inquiry showed
that there is diminishing marginal utility for each additional dis-
tant signal that you bring in. Arrayed against this, however, is the
fact that we went out to consumers about 2 years ago, I guess, and
did a nationwide study by Peter Hart Research, asking them what
they wanted in cable television.

We got an amazing answer, they said two things: one, we want
new programs, like HBO, CINEMAX, but that was second choice.
First choice was, we want time diversity. We want to be able to see
our favorite television programs with some time choices. I can't see
Star Trek at 10 o'clock in the morning when it is on the local
station because I am at work. If I could see it at 9 at night, I sure
would like to and I would be willing to pay for it.

That is one of the things the distant signals provide. So they are
valuable, even if of decreasing marginal utility, but they are impor-
tant to consumers.

Mr. KASTENMEIER. My reference was to the draft bill that I have.
Obviously if we are looking at other approaches such as terminat-
ing compulsory license, other issues are involved.

I would like to yield to the gentleman from Illinois.
Mr. RAILSBACK. Thank you, Mr Chairman. I want to thank all of

the witnesses.
We have a little bit of changed circumstances. That is, when we

were considering the 1.976 act, as you recall we had Barbara
Ringer, the then Register of Copyrights, who was very much for a
compulsory license. Now we have the interesting change that the
new Register does not favor the compulsory license and has actual-
ly called for the elimination of the compulsory license. And in his
Senate testimony I think he did so because he pointed out that
Congress in its deliberations back in 1975 and 1976 took into ac-
count the Supreme Court decision that related-that made a find-
ing that cable did not perform, at least under the terms of the
outmoded, as he said, 1909 law.

Then he also said that cable needed some help because he
thought that we felt that because of the growth of cable, or the
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lack thereof, that we would stifle growth. And then he points out
now that cable has enormously grown and he says this is his
principle to the copyright law. He says the general principle of the
copyright law is that copyright owners are entitled to receive fair
compensation for the public performance of their works, especially
in the case of performances for profit. Cable systems perform copy-
righted works for profit when they make secondary transmissions
of such works. Copyright owners will be more confidently assured
of rightful compensation if that compensation is determined by
contract and the marketplace rather than by compulsory license.
So I wonder what is your reaction to his findings?

Mr. WHEELER. I think, Mr. Railsback, there are several responses
to that.

First of all--
Mr. RAILSBACK. Could you pull that closer?
Mr. WHEELER. Yes.
First of all, I think he overlooks some of the specific benefits of

the compulsory license. There are three reasons why you have to
have a compulsory license. One is the high transaction cost that
Barbara Ringer referenced and again referenced over in the
Senate.

The second is the difficulty of establishing through-the difficul-
ty of establishing what the value of signals would be.

As Mr. Rifkin explained, the measurement mechanisms are just
coming on line, the third is the problem of noncopyright users
having the ability to control product, that is, the broadcaster shut-
ting out a cable operator's access to product. But if you go back to
the basic question, I guess where I differ the most with Mr. Ladd is
in his interpretation of what is the purpose of copyright policy.

If indeed your authority does flow from article 1, section 8 of the'
Constitution to promote the progress of science and the useful arts,
and that has been interpreted by the Supreme Court to mean that
there is no constitutional right to copyright, but that the rights
may be defined as Congress sees fit in order to protect the public
interest, I think that is where we really diverge. The public inter-
est is a different kind of a thing.

Mr. RAILSBACK. Is it to protect the public interest or is it to
promote the arts?

Mr. WHEELER. Well, in Wheaton v. Peters, which was the defini-
tive Supreme Court case, I understand, on point, the Court said
that copyright is not a constitutional right, that the rights may be
defined by Congress as Congress sees fit in the public interest.

Now the question is, what is the public interest? Is the public
interest which Mr. Ladd interprets the public interest as saying
pay copyright holders more? I say that that is not the public
interest.

The public interest, and the progress of the useful arts which the
Constitution talks about incorporates the availability of that prod-
uct to the public. If the copyright owners are not being harmed
and, as we have indicated, there is no way that they can be
harmed, and they even can't come forth and show harm, then that
kind of difference fuses his arguments. But the- public has a right,
and there is a public interest, to receive expanded programing and
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that is the public interest that the Constitution, to the Congress, as
interpreted by the courts, vests in this committee.

Mr. RAILSBACK. You know, it sounds to me like what you are
saying is really a good communications policy. I kind of differ with
you. I think we have a different responsibility. I think that respon-
sibility is to see that a proprietor or a copyright owner is adequate-
ly and fairly compensated under the mandate of the Constitution.
So I really think there is a distinction.

Mr. WHEELER. Mr. Railsback, I do-not--
Mr. RAILSBACK. Let me ask you this and then you can comment

on the other, if you have time.
What do you think about the idea that has been mentioned, and

it is also mentioned I see by David Ladd as well as Mr. Valenti, of
going to a free market system with the likelihood that there would
be middlemen that would emerge that could package and so forth?

Why don't you address the problems as you perceive them, and
you have done it a little bit in your statements. But what are the
problems as you perceive them?

Mr. WHEELER. I am glad you asked that question.
Mr. RAILSBACK. That is the soft ball. I am saving my hard balls.
Mr. WHEELER. We are grateful for everything, Mr. Railsback.

Let's take a look.
Mr. Valenti said last week that there are five answers to the

program supply problem, which is the problem that you just raised.
Let's look at each one of them and tick them off.

The first solution he said was cable operators can carry local
signals and that is how they can get programs. I think, as you all
elucidated last week, that is kind of a self-serving comment. That is
saying the marketplace is for them, the cable operators, but protect
us and make sure they must carry our local signal. So that is not a
real solution to the problem.

His second solution was cable operators can offer two or three
pay channels. That is kind of self-serving to. Look who benefits
from that. It is not the consumer who gets added diversity in
watching "Star Trek" when he or she would like to, it is the
Hollywood folks who get to , ell more movies.

Mr. RAILSBACK. But also the cable systems?
Mr. WHEELER. We share along the way.
Mr. RAILSBACK. In other words, the cable system, middlemen,

and the suppliers?
Mr. WHEELER. Let's talk about middlemen.
The third point is what is called HBO model; that is, there would

be some entity created that would collect programing and resell to
cable operators much like HBO. He says that is the way we want
to go. We want to do those kinds of things. I guess we are more
inclined to judge the program production community by their ac-
tions than by their words.

There was just a case in the second circuit where the Justice
Department sued the four major program producers because they
tried to shut down HBO, because they decided that they didn't like
the prices that they were paying to HBO, they didn't want the
middlemen and they wanted to deal directly so they engaged in a
product lockout, where they formed a new company that they
owned and they said we will not sell product to HBO, we will sell it
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only to this new company; so cable operators, if you want to get
this product, you come to our company. I think their actions kind
of knocked their HBO model into a cocked hat.

His fourth solution was to program your own channel. Well, that
is a great solution too. The problem is that it suggests that we
should do what the networks can do with a quarter of the homes
that the networks have. That is a little heavy burden for us. We
would like to do that at some point in time, it is a little heavy
today.

His last solution was that we shQuld band together like the
theater owners in some kind of arrangement. Well, my studying of
the situation in talking with theater owners is, they banded togeth-
er for their own protection against blind bidding, block booking,
and other kinds of anticompetitive practices.

Look at the long list of legislation and litigation that has result-
ed from the relationship between these banded-together movie op-
erators and the program producers.

In other words, to answer your question, I think the five solu-
tions that were proposed as to how we can get to a marketplace
don't work. And they don't work because they look great on paper
but when these people go to implement it, it can't be implemented.

Mr. RIFKIN. I would go back to the question, Mr. Railsback, and
say that by the actions of the cable industry in 1976, we indicated a
willingness to pay for the product. Because of this transactional
problem and the methodology problem you have heard, we needed
a compromise. We have heard various testimony and references
over the years to the fact that nobody seems to have found a
workable solution other than payments into the copyright royalty
tribunal and the compulsory license.

If that was accurate, then we feel it is very accurate and proper
today. That leaves the question of value. What was agreed upon
was a rate schedule that the three independent parties agreed to.
There were escalation provisions written into the law. They are
working.

Mr. RAILSBACK. My understanding is that the broadcasters, as I
recall, did not agree; it was the Valenti-Schmidt agreement.

Mr. RIFKIN. I stand corrected.
Mr. WHEELER. Your statement is correct as you said it. The

significance, however, is that you didn't see the broadcast commu-
nity coming out and falling on their sword and falling over you and
saying "Don't, don't do this." There may not have been active
participation but there certainly was some kind of acquiescence.

Mr. RIFKIN. And the program owners at that time were content
with the payment schedule provided for in the escalation provi-
sions and we are right now entering into an era of perhaps decent
audience-measurement techniques which will prove out in the next
several years as to where the payments are fair and proper. We
think the system is working.

Mr. RAILSBACK. I do not think the copyright royalty tribunal has
been working very well at all.

I have used my time.
Mr. EFFROS. May I make just one comment to Mr. Railsback?
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Getting down to the practical effect of Mr. Valenti's statement,
let's just have a middleman, take a program and figure out how it
would work.

The public wants to see, let's say "MASH". Everybody except the
folks in the top 100 markets can't see it because there are no
independent television stations. So the cable operator picks up the
television station, an independent, imports it via satellite so they
can see that program. Now we change the marketplace structure, a
la Mr. Valenti's suggestion, and there are middlemen.

The middleman goes to try to buy "MASH" to put it on the
satellite so the people out there in the country can see it. The
producer of "MASH says, "No, I am not going to let you do that
because if you put it up on satellite, what I have done already," as
Mr. Valenti said they would do, "is sell that program exclusively in
the big number markets, and because there are cable systems all
around the edge of that market that have satellite-receive dishes as
the only way they can get independent programing and they would
receive 'MASH', that will interfere with my exclusive market in
the top 100 or 10 or 14, whatever, that really make the money.
Therefore, we are going to freeze you out of 'MASH' on satellite
distribution, Mr. Middleman."

The result is that 67 or 68 percent of the people on cable televi-
sion can't see it.

Mr. RAIISBACK. I think that is a problem. I did ask him about
that, where he gives an exclusive right to a particular broadcaster,
broadcast station or whatever, and then he would not sell. He did
say he would not sell to the superstation that would be able to
transfer via satellite.

Mr. WHEELER. Neither does "MASH", but they will be happy to
sell us "My Mother, the Car."

Mr. KASTENMEIER. The gentleman from California, Mr. Daniel-
son.

Mr. DANIELSON. Thank you, Mr. Chairman.
Thank you, gentlemen, for appearing here today, and for your

statements. I am a little bit concerned that we are not getting what
we need to have as a legislative committee in order to work out a
solution to it. I do perceive it as a problem whether you gentlemen
do or not. I want to point out a few things that do not impress me
and most of them are what I have been hearing this morning.

I am not impressed with ad hominum arguments. In fact, I am
turned off by ad hominum arguments. We have a tough problem to
solve and calling each other names does not help me solve the
problem. I won't hold it against any of you, but I can tell you right
now it hasn't persuaded me at all.

I am not at all impressed by an argument that an agreement was
entered into in 1976. If there were a contract you could enforce it
in the courts as a contract. There is no contract. We are here on
the basis of interpreting, modifying, rewriting a law. The 94th
Congress cannot bind the 95th Congress. It cannot bind the 96th
Congress. And I can assure you it doesn't bind the 97th Congress.

We change the laws all the time. Sometimes we make mistakes
and we change the law. Sometimes we are right, and even so we
change the law. More often we are human and we have a mix of
mistake and correctness, and even so we change the law. But it is
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axiomatic that one Congress cannot bind another and, although I
was on this committee and I was a member of the group that
worked on the copyright law, and I supported it in the 94th Con-
gress, I can promise you this: I am going to arrive at an independ-
ent judgment according to my best ability in the 97th Congress,
and I am not going to be bound by anything that happened four
Congresses ago.

Now I want to point out a couple of more things that bother me
here. We are not bound by the FCC. We created the FCC. We are
not bound by a court's interpretation of a past law in considering
whether we should draw up a new law. Every once in a while we
find that courts, including the Supreme Court of the United States,
have interpreted a law which is on the books in a manner that
brings about a manifest injustice, or may be just as can be, it
doesn't please the people of the United States. At that time we
change the law.

We are now considering possible changes in the law. I beg of you
to provide me with some facts. Personality charges we wear white
hats, they wear black hats, don't impress me at all. I want to know
something about cents. I want to know something about who is
getting what from whom at what price. That will help me come to
a very tough decision.

I also have a copy of the Constitution. I read it every now and
then. Every time I read it I refresh my recollection. The Constitu-
tion says that the Congress has the power to promote the progress
of science and the useful arts by, and that is an important word, by
securing for limited times to authors and inventors the exclusive
right to their respective writings and discoveries.

Time, judicial decision, statutes have established that there is a
copyright in intellectual properties which we are really talking
about here today. The Congress has honored them as did common
law by constituting them as a form of property. As a form of
property, the owner is entitled to just compensation for the use of
that property. That is what we are talking about, what is just
compensation. If somebody made a bad bargain four Congresses
ago, we have the power to correct it because we are the ones who
passed it in concrete and we would be remiss if we didn't correct it.

I hope that somebody who appears before this committee will
come up with some factual information which will help us find out
whether the owners of a property right-and we are in a free
enterprise system that respects property rights-whether the
owners of those property rights are receiving fair compensation for
the use of that property. Maybe they are, I can't say that they are
not. Maybe they are not, but I want those facts, and if you can
please indulge me with a little bit of factual information instead of
an awful lot of rhetoric, I would truly appreciate it.

I have no further questions, Mr. Chairman. I yield back the
balance of my time.

Mr. KASTENMEIER. I yield to the gentleman from Michigan.
Mr. SAWYER. Even I am a little intimidated by that.
I appreciate your argument about the expression of programing

costs as a percent of total operating costs, as being really pretty
farfetched in that obviously the operating costs and so forth of a
cable system in total are vastly different than the operating costs
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of a broadcaster in total. Perhaps dollar comparisons might have
been more meaningful than the comparisons we were given by
percentage of cost. I, however, am still somewhat intrigued by the
possibility of eliminating the compulsory license.

I was not impressed with the argument of the broadcasters that
we ought to eliminate the compulsory license, except as to compel-
ling a local cable to carry the local signal. It seems to me if it is of
value to the broadcaster, certainly at some price they could induce
the local cable to carry it, much the same as is kind of my view of
the reciprocal on the seller's point of view.

But I am a little curious why CATA takes exception to the
chairman's proposed draft bill in that it would exempt 90 percent
of your members from any impact at all.

Mr. ElrROS. No, it would not exempt us from impact. It would
exempt us from payment of a compulsory license-or of copyright
fees.

What it would also have the effect of doing is restricting us from
being able to use any other broadcast programing, particularly
satellite-transmitted programing, because it would reinstitute the
signal carriage rules that are presently-that the FCC is trying to
eliminate. Those signal carriage rules from our perspective, and I
think most people's perspective, are backwards.

We the operators who operate primarily outside the top 100
markets are the ones most severely restricted as to the number of
signals we can bring in. The folks who already have a great
number of signals are allowed to bring in more. So what we are
saying is, we would oppose the reimposition of a set of rules thatwould continue to restrict the ability for us to have diversity. That
is those people outside the top 100 markets.

Mr. SAWYER. You know, I was impressed with the testimony we
received from the chairman of the Royalty Tribunal where, at least
speaking for himself, he suggested the abolition of his agency be-
cause it doesn't work.

You know, that is a very unusual thing for a bureaucrat to do.
As I said, Mr. James, impressed me when he said that.

Mr. BUTLER. If the gentleman will yield, it also happens that the
Bicentennial Commission was self-destructive, if you are looking
for a precedent.

Mr. SAWYER. I wish we could say the same about the Contract
War Renegotiation Board. But they haven't up until now; the last I
heard they had some $43 million in the kitty. It is probably more
now. But they hadn't managed to distribute a penny of it.

Then the only other thing they have done, that I am aware of is
proposed a rate increase or payment increase of 21 percent and
now that is jammed up by the cable industry appealing that. So it
is sort of like a Catch 22 situation as far as that board is concerned.

Mr. WHEELER. I think you raise some valid points. There are a
couple of things which need to be taken into consideration.

One indeed now, within the last 10 days, as a matter of fact
before the hearing of last week, the Copyright Royalty Tribunal did
finally begin the first distribution, distributing approximately half
of the 1978 pot that is there., The reason that the distribution was
held up was because of the legal claims and legal challenges made
by the claimants. It wasn't because the Tribunal didn't do its job,
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or because the Tribunal couldn't write the checks; it was because
the job they did was being challenged by those who didn't like
what they did.

This is the way agencies build up case law. The reason we
appealed the inflation adjustment is for that very reason, because
in the act the Congress provided that one of the things that could
be taken into account in mitigating the inflationary impact, infla-
tionary increase, was what is called regulatory lag, that you put
your rate increase in to adjust for inflation and you don't get
anything for 6 months. And so we are not getting any increased
money so therefore they shouldn't get any increased money.

The CRT just ignored that. We appealed it because we were not
looking at just this year, we were looking at a precedent being
established, just as the other parties were, precedent being estab-
lished that it is going to be case law that is going to be binding on
down through subsequent years.

We had to say, "Hey, is that right? We don't think that is what
the Congress meant. The only way we can call you on it is go to
court and ask the court to interpret it."

So I think the problems of CRT are, as a result of case law being
established, the mechanisms are finally ironing themselves out. We
certainly hope that the CRT will do its job.

I think it is fascinating that those who say the CRT isn't doing
its job and therefore should be abolished and there should be a
compulsory license don't want to give the CRT the tools to help it
do its job. They oppose subpena power, they oppose other kinds of
things that would help the CRT do its job better.

There is a bit of a dichotomy there, it seems to me.
Mr. SAWYER. One argument that really hasn't impressed me is

the multiple transaction difficulty of negotiating for programing.
The block booking and that sort of thing went down the tubes

and was really not necessarily created by booking agents; it was
created by in effect, the producers. But the Supreme Court knocked
that out in the Paramount case many years ago.

Mr. WHEELER. That is right.
Mr. SAWYER. I know the theaters, even little independents,

manage their booking through a booking agent. So, you are not
stuck with one booking agent.

Mr. WHEELER. There still have been consent decrees signed when
they were caught with their hand in the till for violating the
Paramount decision, and that is one of our very serious concerns.

Then we look at what they did, the same program producers did
with Premiere, where here was HBO, set up as the exact model
that they want to set up for syndicated programing--

Mr. SAWYER. But the second circuit didn't go for that. The laws
are on the books to stop that.

Mr. WHEELER. Thank God for that.
Mr. SAWYER. Those things can be corrected, just like the Para-

mount case corrected the block booking and the categories of first
run, second run, third run.

So, I do not see the big argument on the impracticability of
operating through booking agents just like the second circuit took
care under antitrust law violations that were perceived in connec-
tion with HBO, or in forming their own companies. I do not think
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we can add, in a consideration, that they are going to be able to
violate the general antitrust laws.

Mr. WHEELER. Try as they may.
Mr. SAWYER. While I am sympathetic with some of the argu-

ments, multiple transactions or the inability to handle them,
doesn't appeal to me.

Mr. EFFROS. Would you add to the legislation?
If we are talking, taking Mr. Danielson's clue and not attacking

them for doing something wrong, but let's look at the practicalities
of how it is done, if we are talking about booking through a
booking agent-and we have already seen Mr. Valenti has stated to
us we have a problem with exclusive contracts to broadcasters
preventing booking agents from booking these things for cable
television-would you also suggest the prevention of broadcasters
from being able to make an exclusive contract? If not, then we are
back in the same problem.

Mr. SAWYER. Yes, but theaters, automobile dealers and every-
thing operate within the parameters. There are always other prod-
ucts.

Mr. EFFROS. That is the problem, sir. It is the difference between
talking about distributing to cable television and distributing a
movie to a movie theater. We are talking practically about distrib-
uting via satellite. That is practically the only way that most of
America can get some of these programs.

If we are talking about satellite, it is distributed nationwide.
Therefore, it is not something where we have a spot theme, where
you can only do it in the nontop 100 market urban areas. This is
precisely the problem Mr. Valenti brought up. So it is not totally
analagous. We have a problem in booking that way, number one.

No. 2, if you were going to book that way, there is a presumption
of creating a new network, in essence. It reduces the diversity that
we can now provide to the American public by doing both.

Mr. SAWYER. Of course, as you know, television stations have
that same problem. They are usually alined with one other net-
work and producers sell exclusively to NBC or ABC an exclusive
product.

In many areas of my State, the three channels are not available,
and neither is cable. So, you may have one or two of the networks
but-many of the markets have all three, but plenty of them do
not.

Mr. EFFROS. But in this context we are talking--
Mr. SAWYER. So, they can't get MASH because they are selling it

exclusively to the network that you can't get.
For example, the whole upper half of the Lower Peninsula of

Michigan has NBC and CBS, but you cannot get an ABC station
because it is beyond the range of Grand Rapids station, which is
the furthest north that has an ABC channel.

But it seems to me there is enough marketing ingenuity in the
United States, and enough entrepreneurs, that they are going to
solve, with no problem at all, this negotiating and booking ques-
tion.

As I say, some of the arguments appeal to me but that one
frankly does not.
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Mr. WHEELER. One of our concerns in this whole thing is that
product will be made available. I am certain of that, but it is not
going to be the quality product because we can't bid today with the
prices for the MASH's. Like I said before, we will get My Mother
the Car, they will be happy to sell that because nobody will buy it.
We are not going to get the kind of stuff that people want to see
and have come to expect distant signals from cable television to be
providing. So let's just dispose with all the other arguments, the
problem is also how are we going to be able to get the quality
product? Why is it in their interest, their interest to turn around
and sell quality product and sell to us, if they can get the top
dollar by selling to the locals.

Mr. SAWYER. I suppose then you raise your subscription price,
7- the-Way everybody else does, to buy something because it costs

more.
Mr. WHEELER. It is a difficult thing to do, when you are, one,

taking things away from people; two, when you are a rate-regulat-
ed industry, and three, when you have contracted with the city and
said: "I will provide you these channels," and then later on say
"Oops, I am not going to provide them to you any more. By the
way, I want you to pay me more, I want you to approve the
consumer paying me more."

Mr. SAWYER. The electric utilities and the gas utilities, at least
in my State, don't seem to have any problem getting their rates
raised when the cost of their product goes up.

Mr. DANIELSON. Thank you. The time of the gentleman has ex-
pired.

The gentleman from Massachusetts.
I might state if you gentlemen have added questions, we can

have a second round.
Mr. Frank?
Mr. FRANK. Thank you, Mr. Chairman.
I want to say I think we ought to just take your statement that

you used your time for and have it printed up and handed out in
advance to all witnesses. I think it is a very useful set of instruc-
tions for all witnesses.

Mr. Effros, you were talking about the problem if you didn't
have compulsory license, if you got your programs over satellite.
The suggestion would be that the program would be coming over
satellite that you weren't legally entitled to use, is that the prob-
lem?

Mr. EFFROS. This is a statement Mr. Valenti made last week that
he would not sell--

Mr. FRANK. No. I am talking about-you said one of the prob-
lems with the small markets was that you had the overlap, where
there was exclusivity and a program would be coming over the
satellite that you weren't legally entitled to use. Why is that a
problem?

Mr. EFFROS. Again, what I tried to say and apparently didn't do
it very well was that Mr. Valenti said he wouldn't even sell it to
the satellite distributor because he foresaw that problem of the
cable operator.

Mr. FRANK. But if he did sell it, we could control who used it?
The satellite doesn't turn on the set?
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Mr. EFFROS. No. If he did sell it, then the individual operators
could use it or not use it.

Mr. FRANK. Or not use it? You are attributing to Mr. Valenti,
and I didn't remember it, the statement that he wouldn't sell it
because some people might illegally use it, is that it?

Mr. EFFROS. No. I am saying he would not sell it--
Mr. FRANK. The problem, the point I am trying to focus on, is the

difficulty once it is over the satellite, it can't be controlled and
somebody who didn't pay for it might use it; is that the problem?

Mr. EFFROS. That was the problem he intimated.
Mr. FRANK. All right.
I do not think it is a serious problem. He didn't say that-I do

not think he said that. If he did, I think I blocked it out. I do not
think it is a serious problem. I do think we have ways of prevent-
ing people from putting programs on the air which they have no
legal right to do. I do not think that is a serious one. I do want to
thank you for bringing the switch.

By the way, I have an ad for the switch. I heard about it. I want
to say, as I see it, the ad appears to be accurate. And it does
dispose of one problem with respect to the must-carry that clearly
it is no serious problem. I am told newer sets are now built with
the capability to have the dual reception. I think that is relevant to
the must-carry argument, which I would like to see gotten rid of.

Mr. Wheeler, you were suggesting that the purpose of the copy-
right was to promote science and the useful arts which phrases we
have given clearly a broad definition if that is to be included in the
science and the useful arts, as in those arts.

Clearly that is where we are. Frankly, for my suggestion, I am
wondering why you think we have to pay some of these people at
all, from what you said. It seems to me the logic of your argument
is that they are going to produce the programs anyway, they are
going to be shown elsewhere, you would see no constitutional prob-
lem if Congress said they don't get any compensation at all.

Mr. WHEELER. I think a pretty logical case could be made that
even under the current formula they are being paid too much
for--

Mr. FRANK. Fine. I will get to that one when I get to that one.
But let me ask you this one. Isn't the logic of your argument that
they are really not entitled to any payment at all, that is the
motive here is to make the useful arts as available as possible to
the public and paying them is an irrelevancy.

Mr. WHEELER. I think we bit that bullet in 1976.
Mr. FRANK. I want your logic. Why should we require you to pay

them, given your interpretation of the copyright section of the
Constitution?

Mr. WHEELER. As Mr. Rifkin indicated in his testimony, the
situation the industry was in, after two Supreme Court decisions,
was you don't pay twice for the same ticket; two tickets for the
same performance I guess was the language--

Mr. DANIELSON. May I interrupt? We are not having an atomic
bomb attack; we are in recess.

Mr. FRANK. As long as the interruption is made, you are going
back into history. I do not care why that agreement was made in
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1976, I wasn't here in 1976. Mr. Danielson made it clear it is not
binding.

What I am saying is, the logic of your argument goes much too
far. You have not argued against the free market, you have argued
against paying them anything whatsoever. That is just necessary-
let me put it this way: From your argument, they are going to
make the programs anyway, they are going to make movies
anyway.

Mr. WHEELER. I think that is an assumption that you are
making.

Mr. FRANK. That they are going to make movies anyway?
Mr. WHEELER. What I am saying is, there are several goals of

copyright policy. One is the just compensation of the artist.
Mr. FRANK. OK--
Mr. WHEELER. And another is, as established by the courts, as in

the cases I cited, serving other public interests which include---
Mr. FRANK. I appreciate that; you have said that.
Mr. WHEELER. That is--
Mr. FRANK. You have answered my questions.
In your dialog with Mr. Railsback, I didn't get just compensa-

tion-I didn't get the impression that you thought that was a
legitimate purpose, and I think it is.

Now let me go to the next question, since just compensation is
one of the purposes. You said one of the reasons we need a compul-
sory license was the difficulty of establishing the value of the
programs; am I correct?

Mr. WHEELER. Yes.
Mr. FRANK. Well, if it is difficult to establish the value of the

programs, why-in the world are three or five or however many
people there are on the Tribunal better able to do it than some free
market thing? Why do you give it to three people?

Mr. WHEELER. I admit to you that is a difficult assignment to
give to any human being. As I said in my testimony, it is not a
perfect system but it is the best one that we can come up with, that
anybody can come up with, because the marketplace, quote un-
quote, does not function. It is disfunctional on this particular
aspect and we saw that from 1968 to 1972, when you couldn't get
product, when you had to go out and do something without compul-
sory license.

Mr. FRANK. I want to get to that point next.
I did want to say-and I think it is important to go reason-by-

reason with the line Mr. Sawyer was taking-the difficulty in
establishing the value, I think you would agree, that is part of the
argument you are making now, is really not an argument for
giving it to the Copyright Royalty Tribunal. Your argument for
giving it to the Copyright Royalty Tribunal, I take it from all you
said, because it is too dificult, I think you don't give it to somebody
to try to do some pseudo-scientific determination of what it ought
to be.

There are two problems we have, it seems to me, if we do away
with compulsory license.

Let me say I do want to do away with the distant signal and
exclusivity rules. And though the draft bill I have has them in
there traditionally, it wouldn't bother me, I may very well be for
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doing away with them right away, not even reinstating them tem-
porarily.

I am convinced we should do away with must-carry, which leaves
me with the only regulation that I am confronted with, the compul-
sory license.

In my own State they are not regulated as to what they can
charge the consumer any more. They have been deregulated as to
that. And it was--

Mr. WHEELER. I am sorry, j didn't understand that.
Mr. FRANK. In Massachusetts there has been substantial deregu-

lation of what they can charge the consumer.
Mr. WHEELER. Within certain guidelines.
Mr. FRANK. Right. I must say that was an attempt to let the

market function that the cable operators managed to swallow hard
and accept. They didn't find that one to be insuperable. But the
question, there are two difficulties, it seems to me, you are posing
that may come if we have no compulsory license.

One is that you may have to pay too much for the program.
There I am inclined to say that I agree with Mr. Sawyer that that
is precisely the function of the market and whether or not people
pay too much for the programs. You just agreed we don't know
what too much is. It is too hard to put a value.

The other argument that there would not be the availability of
the program, that is the one I guess as I see it would be your
strongest argument.

I would really like all three of you to tell me what is the
evidence for believing that if we did away with compulsory license
substantial numbers of people would not be allowed to see certain
programs.

Mr. DANIELSON. Let me interrupt because your time has expired
and this sounds to me like a long answer because it is a very
important answer. I think we ought to let the gentleman from
Virginia clear his throat in the meantime and we will get back to
you, and this will also give the witnesses a chance to think over
their answer to that.

Mr. Butler, please.
Mr. BUTLER. Thank you.
I appreciate your laying the foundation for my next question,

which is basically what we have been talking about; it did give us a
rather frightening experience when you said MASH wouldn't be
available. I guess that is what you are leading up to.

This is my question to the panel: Would legislation which denies
to the residents of Monterey, Va., population 1,900, access to
MASH, promote or retard the progress of science and the useful
arts? I would address that to the panel.

Mr. EFFROS. That is yours.
Mr. WHEELER. Well--
Mr. BUTLER. Yes or no?
Mr. WHEELER. I remember, you know, clearly the people of the

town that you cited--
Mr. BUTLER. What I want to tell the gentlemen while you are

here is that the other community in my district is not Staunton, it
is Stanton.
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Mr. WHEELER. Stanton, thank you. I was worried about pro-
nouncing Mr. Railsback's district.

Mr. BUTLER. You kind of blew that one, too.
Mr. RAILSBACK. It is not Manmouth, it is Monmouth. I thought

they had a cable system.
Mr. WHEELER. They do. That is the only way they became a first

class TV area.
Mr. BUTLER. Enough of that.
Mr. WHEELER. I think you go back to the basic question, not is

there an inalienable right to watch MASH? But you go back to the
question: "Should Government establish systems that discriminate
between various people based upon where they live when there is a
system that can ameliorate that problem?"

We have built interstate highways, other communications net-
works to assist those people to have the right that people in big
cities have. There is a structure in the tariff provisions of providing
telephone service that provides in essence for a cross subsidy so
that those people could have the same kind of quality telephone
service that the people in the big cities have.

I think it is the same kind of point that we are looking at here;
policies should not discriminate among various people if it doesn't
have to discriminate. I think there is a way where it doesn't have
to.

Mr. BUTLER. Don't you think that if the product MASH becomes
unavailable and the system remains in place, that the system is
going to go out and find substitutes for MASH, and that eventually
the system is going-to generate more interest in program develop-
ment if we remove the compulsory license and leave it to the
marketplace as it were? And, aren't we going to generate more
interest in program development, and hopefully elevate the quality
of programs available, because the selection would be broader and
the dollars out there to purchase it would be greater?

Mr. WHEELER. Mr. Butler, I know you have heard this response
but I would like to paraphrase something that somebody said at a
meeting the other day. That is that that is kind of like the Sheikh
Yamani attitude that we are going to up your prices for oil and cut
off your supply to strengthen your reliance on coal and other
sources of energy.

I am not sure that is a good goal. We are still looking at a
situation where there is a cartel-like organization that has the
ability to deny products in order to inflate rates and inflate profits.
And that is justified, in some arguments by, well, by doing this we
will encourage people to go elsewhere to create other programs. I
think there are some real similarities between that and Mr. Yama-
ni's argument.

Mr. RIFKIN. From the operator's viewpoint we have enormous
difficulty in separating this issue of compulsory license or not out
from the broader subject of the growth of cable. I would offer that
it is the foundation that was laid in 1976 and the degree of certain-
ty that has promoted our investment in wiring the Nation which in
fact has created additional revenues and additional sources and
additional communications highways for the performing arts.
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We have five or six cultural changes coming onstream shortly;
we have news channels, sports channels, religious channels, ethnic
channels.

Mr. BUTLER. How are they related to a compulsory license.
Mr. RIFKIN. It is hard to isolate which came first, but those

channels certainly didn't develop prior to the 1976 law, which was
a signal to the cable industry that we might perhaps pay for
product and have a certain base on which to build our systems.
And the ingenuity and the creativity of the arts society has seized
on that opportunity, and technological advancement brought us
satellite distribution and the program is working.

Mr. BUTLER. Yes, sir.
Mr. EFFROS. In response to your question Mr. Butler, obviously I

am not pointing just to MASH--
Mr. BUTLER. No, but that is probably your best shot.
Mr. EFFROS. I know, that is why I am doing it. Your suggestion

would be totally acceptable, I think, to the small operators of this
country if we were competing for the programing in a marketplace
where we were in an equalized position to buy the product.

The problem that we have-and there is another way around
this if you would like to do it-but the problem we have is what
you are saying to us is, you go build your distribution system and
then compete for programing and we are going to give these other
guys their distribution system and they are going to be competing
with you for programing.

Our problem is that there is no way that we can compete in that
format. There is no such thing as a free open marketplace for
programing the way you are suggesting it, because one side has
been given its distribution system anfd the other side, as Mr.
Rifkin pointed out, is so capital-intensive primarily because of its
distribution system. So for you to say to us, "Go out in the market-
place and buy your programing just like they do and be sure the
price goes up,"-the price goes up because they didn't have to pay
for their distribution system.

If you want to realize those markets, another way would be to
have legislation to make them pay for the spectrum, that would
equalize the market-and certainly we are supportive of it.

Mr. BUTLER. I am familiar with that argument. It is true we
have a lot of cable people out there with a substantial investment,
and if we pull the rug out from under them we have to deal fairly
with them. That I think is the best argument you have for continu-
ing the compulsory license.

My next question would be then, if Congress were hell-bent to
repeal the compulsory license for distant signals and let the free
market operate as envisioned by some of our witnesses, how long a
leadtime would be needed to minimize the horrendous impact on
the cable industry? Or is there any period of time which might be
helpful?

I would give that to the panel.
Mr. EFFROS. I can start by answering it two ways, very short.
For the small operator in the nonurban area, no leadtime would

be sufficient, because he just couldn't do it no matter what hap-
pened.
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For the larger operators, I think there might be a leadtime and I
think I will let Mr. Rifkin go from there.

Mr. RIFKIN. I think we would need a substantial leadtime be-
cause the way the question was worded, the workings of a "free
market," we don't have a free market, unfortunately, where we are
committed to our subscribers, to our city governments, and so on,
to deliver a certain product.

When we meet the owner of that product across a potential
bargaining table and he knows we are obligated to supply his
product, that is not a free market.

Mr. BUTLER. No further questions.
Mr. DANIELSON. The gentleman's time has just expired. Thank

you.
Mr. Railsback?
Mr. RAILSBACK. I have one last question.
Do you all agree satellite carriers should have copyright liabili-

ty? I do not think anyone has addressed that.
Mr. RIFKIN. I would like to go beyond that question and point

out--
Mr. RAILSBACK. I would like you to answer that one too.
Mr. RIFKIN. I will try and I will try to be factual. We talked, and

in fact in our own testimony we fall prey to some of our own
publicity hounds, in quotes, using this word "superstations".

I do not think there are superstations. I think there is a super-
station, the first one that stepped up to the plate and made a major
commitment. That is WTBS Atlanta.

Mr. RAILSBACK. I am not talking about the so-called superstation,
WTBS, or another satellite carrier, the resale carrier, Southern
Satellite.

Mr. RIFKIN. OK. But the point is, while the carrier is not the
superstation, he is the vehicle for that "superstation" if it is a
superstation being widely distributed.

I think there is only one that is really widely distributed, that is
WTBS.

Mr. RAILSBACK. Yes, except WGNM, somebody told me they get
the Cub games in New York. Now that is not as good as
"MASH"--

Mr. BUTLER. That is---
Mr. WHEELER. That is an advantage?
Mr. RAILSBACK. As a long-time Cub fan, I have about given up.

But anyway, let's assume hypothetically that there are supersta-
tions. Should the resale satellite carrier be subject to copyright
liability?

Mr. RIFKIN. Well, I think it is conceivable that if the subcommit-
tee must contemplate or consider some change, that that would be
a far more agreeable change to this procedure than taking away
the compulsory license that the cable operator has.

Mr. RAILSBACK. I see you nodding your head.
Mr. EFFROS. I would disagree.
Mr. RAILSBACK. You are tough.
Mr. EFFROS. I have a lot of people out there who rely on that sort

of programing, the only programing they can get. And if you
impose a copyright liability-first of all, you are talking about a
very complicated communications question because you are saying
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you would impose copyright liability on a satellite carrier but you
haven't mentioned microwave carriers, for instance.

We have been transmitting via microwave for years as common
carriers picking up signals. If you are going to distinguish satellite
carriers, what you are saying is, well, it isn't really a question of
copyright, it is a question of can we restrict the amount of distribu-
tion.

And the people you are restricting it from are the nonurban
areas, because in the urban areas, again, you are going to have
those microwave loops and they are less expensive when you only
have to go 20 miles than when you have to go 200 miles. So what
you do by distinguishing the satellite carrier is again saying to
nonurban America, we are going to make it tough for you to get
programing but everybody else can watch it.

That is why I have to be tough, because my folks say "Hey, what
about us?"

Mr. RAILSBACK. Yes. Maybe not make it tough, but maybe make
you pay for it.

Mr. EFFROS. Pay for it? We pay for it already.
Mr. WHEELER. There is another issue.
Mr. RAILSBACK. You do too, is that right?
Mr. WHEELER. The common carriers don't own the product. An

analogous situation would be to turn the question around and ask
should A.T. & T. long lines pay copyright royalties for the network
transmissions that they carry? I do not think so. But that is the
analogous situation.

Mr. RAILSBACK. I hate to tell you that that is an issue that may
be coming up before the Judiciary Committee or an extension
thereof, if they are deregulated, depending on what the Commerce
Committee does.

Mr. EFFROS. Mr. Railsback, there is something that in our discus-
sion just now reminds me of a subject that we haven't touched on.
That is that throughout this debate we have been talking about the
payment of copyright to the program owner. Of course, the televi-
sion station is in there somewhere. But what we have neglected to
look at, if you talk about percentages of any other monetary
amount, is that the cable operator in the instance of importing
signals has to pay the delivery charge.

So while you might be able to distinguish and cut it down and
say all right, Jack Valenti or whoever does their mathematics, they
say the cable operator is paying 2 cents per subscriber per month
for that program and that is what they say is too low. They say
that to the CRT.

What isn't added is, we are also paying 10 cents a month to the
satellite systems, which makes it 12 cents per month per subscriber
to get that signal from there to here so our subscriber can see it.
You have to add that in because the broadcaster doesn't pay that
delivery charge, that is part of the amount of money he pays for
the program.

If you want to compare how much we are paying, you have to
include the delivery charge. What you are suggesting to us is that
we would increase the delivery charge.

Mr. DANIELSON. The time of the gentleman has expired.
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I am going to toss in one thought responsive to something that
just came out. I think you have a difference between microwave
transmission and long line A.T. & T. transmission on the one hand,
and direct broadcast satellite on the other, in that your common
carrier telephone line or microwave is point to point, it is a con-
trolled circuit.

From satellites you have broadcasts. Any person with a proper
Earth station could pick it up. It is not a controlled situation. The
audience that is able to receive it is much broader. So you have a
difference.

Mr. EFmos. We were talking about satellite to cable system, not
to home. We are point to point that way.

Mr. DANIELSON. No, I am talking about the characterization of a
satellite as being a common carrier. The common carrier usually
delivers something from a point to another point. Your satellite
delivers something from the heavens to all Earth below. It is like
the quality of mercy, it is everywhere. That is a thought only.

I will yield to the gentleman from Michigan.
Mr. SAWYER. I have nothing further, thank you.
Mr. DANIELSON. I have been trying to stall for our friend from

Massachusetts to get back, but I am afraid he won't be able to get
back. So I guess we can continue Everyone else has departed.

I did make one misstatement audible to him. I believe you, Mr.
Wheeler, said-somebody said that this group of theater owners
banded together only for their own protection. I was unwise
enough to comment to him that that is the only reason anybody
bands together is for their own protection.

Mr. WHEELER. I would be unemployed were it not that way.
Mr. DANIELSON. But I corrected that the Democratic Party stands

together for another purpose.
That concludes our hearing for this morning. The next meeting

of this subcommittee will be on next Thursday, May 28, to consider
the bill H.R. 2007 and related bills dealing with the use of copy-
righted works by veterans and fraternal organizations. I trust that
includes female as well as male, fraternal.

Thank you.
We now stand adjourned.
[Whereupon, the subcommittee adjourned, to reconvene Thurs-

day, May 28, 1981.]



NONPROFIT USE OF COPYRIGHTED WORKS

THURSDAY, MAY 28, 1981

HOUSE OF REPRESENTATIVES, SUBCOMMITTEE ON COURTS,
CIVIL LIBERTIES, AND THE ADMINISTRATION OF JUSTICE
OF THE COMMITTEE ON THE JUDICIARY,

Washington, D.C.
The subcommittee met, pursuant to call, at 10:30 a.m., in room

2226, Rayburn House Office Building, Hon. Robert W. Kastenmeier
(chairman of the subcommittee) presiding.

Present: Representatives Kastenmeier, Railsback, and Sawyer.
Also present: Bruce A. Lehman, counsel; Timothy A. Boggs, pro-

fessional staff member; Thomas E. Mooney, associate counsel, and
Audrey Marcus, clerk.

Mr. KASTENMEIER. The committee will come to order. This morn-
ing we will hear from proponents and opponents of legislation to
exempt nonprofit veterans organizations and nonprofit fraternal
organizations from copyright liability for the public performance of
music.

Several bills have been introduced on the subject; namely, H.R.
2007 by Congressman Young of Florida; H.R. 2108 by Congressman
Donnelly of Massachusetts, and H.R. 3408 by Congressman John-
ston of North Carolina.

It is my understanding that while Congressmen Young and Don-
nelly are not able to appear in person this morning, they will
submit written statements for the record and we will be pleased to
include them. [See Appendix Ia and b]

Our first panel this morning consists of representatives from
some of our largest veterans and fraternal groups. It is a pleasure
for me to greet and welcome Mr. Don Schwab of the Veterans of
Foreign Wars; Mr. Phil Riggin of the American Legion; and Mr.
Carl Weis of the Loyal Order of Moose.

I would parenthetically observe that when I lived in Watertown,
Wis., I was a member of the Moose and have been and still am a
member of both Veterans of Foreign Wars and the American
Legion.

Mr. Schwab, would you commence on behalf of the panel?

TESTIMONY OF DONALD H. SCHWAB, DIRECTOR, NATIONAL
LEGISLATIVE SERVICE, VETERANS OF FOREIGN WARS OF
THE UNITED STATES; E. PHILIP RIGGIN, DEPUTY DIRECTOR,
NATIONAL LEGISLATIVE COMMISSION, THE AMERICAN
LEGION; AND CARL A. WEIS, SUPREME SECRETARY, LOYAL
ORDER OF MOOSE
Mr. SCHWAB. Thank you, Mr. Chairman.

(547)
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I thank you for the privilege of appearing before this distin-
guished subcommittee to present the views of the Veterans of
Foreign Wars of the United States.

One bill before you, Mr. Chairman, H.R. 2007, was introduced by
the Honorable C. W. Bill Young and would amend 17 U.S.C. 110 to
exempt nonprofit veterans' organizations and nonprofit fraternal
organizations from the requirement that certain performance roy-
alties be paid to copyright holders.

This bill is fully supported by current VFW Resolution No. 317
entitled, "The Copyright Act of 1976," passed by the voting dele-
gates to our 81st national convention.

Mr. Chairman, the Veterans of Foreign Wars, now in its 82d
year, is a nonprofit organization, congressionally chartered by
Public Law 630 of the 74th Congress on May 28, 1936, and codified
as 36 U.S.C. 111 through 120.

The purpose of the VFW is stated in my testimony. I will not
belabor you with reciting that provision.

Mr. Chairman, because of the high and noble purpose of nonprof-
it veterans' and fraternal organizations, and the time and effort
gratuitously and unstintingly given by so many to help others, we
have historically been given special consideration by the Congress
of the United States as opposed to profitmaking organizations or
enterprises established for the sole purpose of the personal finan-
cial gain of individuals or groups.

This is true with respect to tax treatment as enunciated for
veterans' organizations in 501(c)(19) of the Internal Revenue Code
and also with respect to postal rates as enunciated in 39 U.S.C.

The same was true with respect to live performance of music in
our VFW post homes until enactment of the Copyright Act of 1976,
which became Public Law 94-553.

Under the provisions of Public Law 94-553, both the American
Society of Composers, Authors and Publishers [ASCAP] and Broad-
cast Music, Inc. [BMI] have been actively pursuing the payment of
licensing fees by our posts in which paid musicians perform or, if
unpaid, an admission fee is charged.

Those who violate the law by copyright infringement subject
themselves to Federal court action and a judgment against them
for statutory damages.

Under the provision of 17 U.S.C. 504(c), the judgment will ordi-
narily not be less than $250 for each copyrighted musical composi-
tion performed without a license plus court costs and attorneys'
fees.

The license fees imposed on our VFW posts by both ASCAP and
BMI are identical to those charged commercial enterprises, such as
restaurants, taverns, nightclubs, and similar establishments operat-
ed solely for the personal financial gain of the owner or owners.

Mr. Chairman, the performance of live music at our VFW post
homes is resorted to to enhance their fundraising activities which
are not for personal financial gain but, rather, for the good of the
order to support our rather extensive youth activities programs
and community service programs.

Among these worthwhile endeavors to assist others, but by no
means a complete listing, are the following:

First. Our voice of democracy scholarship scriptwriting program.
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Second. Boy Scout troops, Cub packs, Explorer units, and Girl
Scouts.

Third. VFW teen-er baseball.
Fourth. VFW-NRA junior rifle matches.
Fifth. VFW-sponsored drum and bugle corps.
Sixth. VFW lite-a-bike program.
Seventh. VFW drive to survive programs.
Eighth. VFW drug abuse seminars.
Ninth. The donation by VFW post and auxiliaries of wheelchairs

and television sets among other items to Veterans' Administration
hospitals.

Obviously not all VFW posts participate in all programs and
some in other services, such as transporting senior citizens on
shopping tours, to church, and to the polls to vote.

Mr. Chairman, the thrust of current law with respect to perform-
ance of live music is to protect the author and his or her heirs and
assure them of recompense for the author's work during his or her
lifetime and for a period of 50 years thereafter.

Be that as it may, there is little doubt in my mind that if most
authors and composers with the heart and mind to produce endur-
ing compositions frequently performed realized that the new law
greatly reduced the ability of the VFW posts to support youth and
community activities, they would willingly waive this new-found
royalty source with respect to nonprofit veterans' and fraternal
organizations.

Along this same line there is absolutely no doubt in my mind
that it is patently unfair and discriminatory to assess nonprofit
veterans' and fraternal organizations licensing fees at the same
rate as charged commercial enterprises operated only for personal
financial gain.

Before closing, Mr. Chairman, it is incumbent upon me to call to
your attention that when hearings were held with respect to simi-
lar legislation by the Subcommittee on Improvement in Judicial
Machinery of the Senate Judiciary Committee last year, the wit-
ness representing Broadcast Music, Inc., gave considerable empha-
sis to his assertion that the facilities of nonprofit veterans' and
fraternal organizations are not restricted to the use of their mem-
bership but, rather, open to the public.

In an attempt to substantiate this allegation, -appended to his
testimony was a 19-page montage compiled by a clipping service
consisting of advertisements of functions held in the facilities of
various veterans' and fraternal organizations containing the leg-
ends "everyone welcome," "public welcome," and "open to the
public."

Permit me to make it abundantly clear VFW functions within
post homes are restricted to members in good standing in the
Veterans of Foreign Wars and its ladies auxiliary and their bona
fide guests.

Violation thereof would subject the offending post to suspension
or revocation of its charter.

Notwithstanding, it is a common practice among veterans' and
fraternal organizations to rent out their function rooms to other
organizations and to private parties for such things as wedding
receptions, anniversary dinners and dances.
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. Although the name of the VFW may appear for the purpose of
identification of location, it does not necessarily follow that the
function is one of the Veterans of Foreign Wars.

In conclusion, Mr. Chairman, we of the VFW thank you for
holding this hearing to provide a forum for airing views perhaps
neither fully explored nor appreciated when S. 22 was considered,
which became Public Law 94-553.

Thank you, Mr. Chairman, and I will be happy to respond to any
questions you may have.

[The complete statement of Mr. Schwab follows:]

PREPARED STATEMENT OF DONALD H. SCHWAB, DIRECTOR, NATIONAL LEGISLATIVE
SERVICE, VETERANS OF FOREIGN WARS OF THE UNITED STATES

Thank you for the privilege of appearing before this most distinguished Subcom-
mittee to present the views of the Veterans of Foreign Wars of the United States
with respect to pending legislation to amend the Copyrights Act of 1976.

My name is Donald H. Schwab and it is my privilege to serve the 1.9 million men
and women of the Veterans of Foreign Wars as their National Legislative Director.

The bill before you, Mr. Chariman, H.R. 2007, was introduced by the Honorable C.
W. (Bill) Young and would amend 17 USC 110 to exempt non-profit veterans
organizations and non-profit fraternal organizations from the requirement that
certain performance royalties be paid to copyright holders. This bill is fully support-
ed by current V.F.W. Resolution No. 317 entitled, "The Copyrights Act of 1976,"
passed by the voting delegates to our 81st National Convention.

Mr. Chairman, the Veterans of Foreign Wars, now in its 82nd year, is a non-profit
organization, congressionally chartered by Public Law 630 of the 74th Congress on
May 28, 1936 and codified as 36 US.C 111 through 120.

Mr. Chairman, because of the high and noble purpose of non-profit veterans' and
fraternal organizations, and the time and effort gratuitously and unstintingly given
by so many to help others, we have historically been given special consideration by
the Congress of the United States as opposed to profit making organizations or
enterprises established for the sole purpose of the personal financial gain of individ-
uals or groups. This is true with respect to tax treatment as enunciated for veter-
ans' organizations in 501(cX19) of the Internal Revenue Code and, also, with respect
to postal rates as enunciated in 39 USC. The same was true with respect to live
performance of music in our V.F.W. Post homes until enactment of the Copyrights
Act of 1976, which became Public Law 94-553.

Under the provisions of Public Law 94-553, both the American Society of Compos-
ers, Authors and Publishers (ASCAP) and Broadcast Music, Inc. (BMI) have been
actively pursuing the payment of licensing fees by our Posts in which paid musi-
cians perform or, if unpaid, an admission fee is charged. Those who violate the law
by copyright infringement subject themselves to federal court action and a judge-
ment against them for statutory damages. Under the provisions of 17 USC 504(c) the
judgement will ordinarily not be less than $250 for each copyrighted music composi-
tion performed without a license plus court costs and attorneys' fees. The license
fees imposed on our V.F.W. Posts by both ASCAP and BMI are identical to those
charged commercial enterprises, such as restaurants, taverns, nightclubs and simi-
lar establishments operated solely for the personal financial gain of the owner or
owners.

Mr. Chairman, the performance of live music at our V.F.W. Post homes is resort-
ed to enhance their fund-raising activities which are not for personal financial gain
but, rather, for the good of the order to support our rather extensive youth activities
programs and community service programs. Among these worthwhile endeavors to
assist others, but by no means a complete listing, are the following:

1. Our Voice of Democracy Scholarship Scriptwriting Program.
2. Boy Scout Troops, Cub Packs, Explorer Units and Girl Scout.
3. V.F.W. Teen-er baseball.
4. V.F.W.-NRA Junior Rifle matches.
5. V.F.W. sponsored drum and bugle corps.
6. V.F.W. Lite-A-Bike Program.
7. V.F.W. Drive to Survive Programs.
8. V.F.W. Drug Abuse Seminars.
9. The donation by V.F.W. Posts and Auxiliaries of wheelchairs and television sets

among other items, to Veterans Administration hospitals.
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Obviously, not all V.F.W. Posts participate in all programs and some in other
services, such as transporting senior citizens on shopping tours, to church, and to
the polls to vote.

Mr. Chairman, the thrust of current law with respect to performance of live
music is to protect the author and his or her heirs and assure them of recompense
for the author's work during his or her lifetime and for a period of 50 years
thereafter. Be that as it may, there is little doubt in my mind that if most authors
and composers with the heart and mind to produce enduring compositions frequent-
ly performed realized that the new law greatly reduced the ability of the V.F.W.
Posts to support youth and community activities, they would willingly waive this
new found royalty source with respect to non-profit veterans' and fraternal organi-
zations. Along this same line, there is absolutely no doubt in my mind that it is
patently unfair and discriminatory to assess non-profit veterans' and fraternal
organizations licensing fees at the same rate as charged commerical enterprised
operated only for personal financial gain.

Before closing, Mr. Chairman, it is incumbent upon me to call to your attention
that when hearings were held with respect to similar legislation by the Subcommit-
tee on Improvement in Judicial Machinery of the Senate Judiciary Committee last
year, the witness representing Broadcast Music, Inc. gave considerable emphasis to
his assertion that the facilities of non-profit veterans' and fraternal organizations
are not restricted to the use of their membership but, rather, open to the public. In
an attempt to substantiate this allegation, appended to his testimony was a 19-page
montage compiled by a clipping service consisting of advertisements of functions
held in the facilities of various veterans' and fraternal organizations containing the
legends "everyone welcome," "public welcome," and "open to the public."

Permit me to make it abundantly clear V.F.W. functions within Post homes are
restricted to members in good standing in the Veterans of Foreign Wars and its
Ladies Auxiliary and their bona fide guests. Violation thereof would subject the
offending Post to suspension or revocation of its charter. Notwithstanding, it is a
common practice among veterans' and fraternal organizations to rent out their
function rooms to other organizations and to private parties for such things as
wedding receptions, anniversary dinners and dances. Although the name of the
V.F.W. may appear for the purpose of identification of location, it does not necessar-
ily follow that the function is one of the Veterans of Foreign Wars.

In conclusion, Mr. Chairman, we of the V.F.W. thank you for holding this hearing
to provide a forum for airing views perhaps neither fully explored nor appreciated
when S. 22 was considered, which became Public Law 94-553.

Thank you, Mr. Chairman, and I will be happy to respond to any questions you
may have.



552

Resolution No. 317

THE COPYRIGHTS ACT OF 1976

WHEREAS, the Copyrights Act of 1976, Public Law 94-553, which became effective
January 1, 1978, as written, permits Broadcast Music, Inc. (BMI.) and/or the
American Society of Composers, Authors and Publishers (ASCAP) to require our
V.F.W. Posts to pay an annual license fee; and

WHEREAS, the penalty for copyright infringment subjects the violator to suit
in federal court and, under the law, fines of $250 for each piece of music
played during an unlicensed performance may be levied, plus court costs and
attorney fees; and

WHEREAS, the Veterans of Foreign Wars of the United States, including all of
its Posts, is a Congressionally chartered, non-profit, fraternal and patriotic
organization; now, therefore

BE IT RESOLVED, by the 81st National Convention of the Veterans of Foreign
Wars of the United States, that we seek the passage of legislation in the
Congress of the United States to amend Section 110 of Public Law 94-553, the
Copyrights Act of 1976, to specifically exempt any and all musical performances
within the Post homes of the Veterans of Foreign lhars of the United States, and
all other Congressionally chartered, non-profit, fraternal and patriotic organ-
izations.

Adopted by the 81st National Convention of the Veterans of Foreign Wars of the
United States held in Chicago, Illinois, August 15-21, 1980.

Resolution No. 317
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C1a1114. LICI Sf ACE ftI'ie , m .,. .,t. TA¥INKS.
kIGH|,US, AN 510LAk tt|tAbiGitdNIV

, jv'ulltil between AmkitIC-AN SeX'tLY O- C'0e4POSLK%. AtJIilOkS AND PIetee tll i9% ("Slex-iry"),

located at 10400 WEST HIGGI14S RD., SUITE 235, ROSD2IOUT, ILLINOIS 60018 .
and V.F.W. THEODORE ItOFI-AN POST' 1769
("LiceNse"). located at SOUTH 4th STREET ROAD EFFINGI P., IL. 62401 as follows:

1. (rasi ud Tcrm of License
(a) Sicir.v FgYraros anu I ;ClNlsit3 accepts for a ternh of on. year, cornintieng; FEBRUARY 1, 1978 , and

colnteillt Iehercafter for additional Ictrts of one year each unless lerinitid 1ty either p.l) a,, liciiiaftcr pro-
vidd, a hccnsc to perform pub!4cly at V.F.W. CLUB POST 1769 SOUTH 4th ST. I(ID. EtFINCIIAH, IL. 62401
("the prCll'$es"), arid noi clsewheri, non-dr3natic itsiditions of the c5flarate• rulicii toliiltvmlions now ir licil'-
after dling tie tern: hereof in the repertory of SLX'ILI' Y, and of which So( IL I Y .,hall harc the right it) liccnse such
performing righls.

(b) tithcr party nrty, on or before thirty daV pi1r1 to ihe end of the ertitie tcrmii or ally renewal Icrin. give
notice of termination to the other. If such notice is given the agreement halll tctinuae on the last ddy of sucth
iutial or rcnctal lena.

2. Limitlatiens on License
(a) Th'. ticcnse is not assignable or iransferable by operation.of law or otherwise, and is limited to tle

LICiENsi e. aned to tie prcnses
(b) Ilhis icense does n;! authori/c ih hv te.sodcaieig, telcta.ti 5 or ir.teintission by wire or otherwise, of

rcndelioltio itiie'cat conepositions in SeKIL I Y'S cfpertr) to I .e otis outside eel the prculillws
(c) This license is limited to nott-dretndtic erfnotittanccs, and does not authoreec any dramatic perfolntaniis.

For purposes of this agreements, a dramaitc performance shall include, but tet be lentied to. thc following:
(i) petforniance of d "dramatico-inubtcal work" (,is hercinaher dchned) iai Its ceitr'ty:
(ii) Pe'rlormance of one or ioire itusical (coimI|ii iniOes front a 'drnialcO-itusicl wirk" (is% htcfiealter

defined) accompanied by dialogue, Paronmice, dath.c, stage action, or visual reprewetation ol the work froe
which tle music is taken;

(lit) performance of one or more musical compositions as part of a story or plot, whether accompanied
or ueiatcconutireid by dialogue, pantitintc, dance, stlgec d1t011. o %lSUch rCprenrt.IahtII,

(Iv) ieerformatecr of a concert version of a "dr.inatico-muical work" (as herlelaci delleed).
The terte "drareotico-nruscal work" as u,.cd |ie tIes agiccncrit, %hrill include, but tiot i inied to, a nJustcal
comedy, oratorio, choral work, opera, play with nt si., revue, or ballet.

3. Licemso Fee
(a) li consideration of the license granted hercin, Lit .NtIt agrees to pay Six IL e ft ie .iiplic.iblc license fee

set forh tee th- rat. schedulC planted bleow and mde Part hciof. b wd on "Lii -,.se '% Optaeng 'ohicy" (as
hcrcinlts e dired), payable quarteil) ti adsaece oie January I, April I. Jul) I arid (hcloh.r I of cali ycai The
termn "LI ,i NI I 'e (ts.perati Policy." as us'd III tis. acrtellcil. shall b.: d, ed to incan all of tle lariors -which
detcrnmerc tie litcese Ife alple.alic to the preneises undtr seed tlc sd hudulc

(b) I.it I NE t. warr.ints that the Statement of LItLSILL'.s O~praeig POhtcy ore the erccrsc sid, of this agrce-
nient is true Ard correct.

(c) Seed lccite fee is TWO tiUNDFD EIGIITY FIVE ANIa NO/100 Dollarv IS 285.00
annually, leased ore the facts set forth IrI said Statemnt of LiciNr-si.is Ols'rating 'eohcy.

4 (.lliages in Licenseer's Oprating Policy
(a) ICEri NE- agrees to gjc SotI IsY thirty d.y prior nelce of any chaniege in Lc Nsi '01) ..ieting Polic)

f-or pur) ,cs of this agictnecit, a chant Ir IICI Ns'LI '% Operating l',iicy st ,1 Ife eerie In tICi for no less than
thity days.

(b) tUpoer any such change tl I..tktNSE-L'S Operatllg Pohicy resultng en an eicrcac in the license fee, bawd
oe the aritrievd rate s.clutl, LtI t %hi srall pay said ilicic scd lieeics ie, Ctlfcte Ce tn o eulie irnital date of suh
charge, s.,licilhr or nut notice ol suJi change lias fecie Viser pursuant ii paragraph 41-a) ref thIrs agrec nielrt

(c) Uleen any such change in I tcrn.va.'s Operating Policy resulting in .t rsdution of the license fee, based
on tit anlnxcd rate schedule. I CLNssiI aIll b entitled to such redurlit., cllcrhsc .-s of tire itial date of such
change, arid tee a pro turn credit for aty ueareed liccns fees paid II advance, preesdcd L.it LNSLL lear given S oILTY
thirty da)s pior notice ol such cha;ige. If LIti-.NS L fail to give such prior notice, art) sud reducten and credit
shall lie illh.tisc thirty days alter LICENSLe gls.s tritce Of su.h thaiuge

(d) In the even! of any such change en Ie tjL:i'S Operating 'eihc., LIct iNst shall furnish a current State-
neenl of Iet I NSLt 'S Operating Policy and dall certify that it is true and correct

(C) If I.IlCI.Nsk discontenues ile pcrtornta:i.e Of neu'seC ai tie pfrleSes, LICi NSLE or Soc ii' iy may terminate
this agreeen t upon thirty dzys preir notice, Ihe Icietrtlno ti to be 'lfcctisc at he end of such thirty day period.
In the event of such teriteninateUn. SCIeTY shall refunJ te Ir iNs tL a pit tuta share of aty unearned license fees
paid in adracc. For purposes of this agectnicnt, a dis.'ominuante of rui%, shall be one in effect for no less than
thirty days.

5. Breach or Default
Upon any breach or defauh. by LICENSEE of any term or condition herein contained, SOCIETY may terminate

thes license by giving I IciN.si: tirty days notice to cure stch bleach or default, aad en tfie event that such breach
or de!.ult has not been cured within said thirty days, this license shell terennatc ont the expiration of such
thirty-day period without further notice front SocieTY. In tIhe event O such ternination, Sectit iy shall refund
to LiCNistt any unearned licesce fees paid in advance

6. Notices
All notices required or permitid hereunder shall be givenin s %r ing by certified Uuted States mail sent to

either party at the address stated abose Each party agrees to inform the Other of any change of address.
JN W'iTNeSS WVitikOre. this agreement has been duly executed by Sociv1s and IcIa:Nsts this day

of , 19
V.F.W. THEODORE ffOFFf'AN POST 1769

AMERICAN SOCIETY OF COMPOSERS, uc-Eusi1

AUTHORS AND PUBLISII FS

(11itt lit
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HATE SCI6EDULE

"1 hs ratw schedule applies to Bia, Grills. Taverns. Restaurants. lAiungec. Supper Clubs. Night Clubs. Piano
B s. Cabarets. RoaJhouscs and similar estab shmeats where:

(a) The highest price (%hen musical entertainment is provided) of a iiaiionilly adviitiscd brand of bourbon.
i) air scotch is 85# or more a drioL; or

(b) If the et.iblishment a.oes not sell liquor but sells beer. or if liquor or beer are not sold but the establish.
ment sells st ps, the highest price (lien musical cnlrltnriamnt is provided) of a bottle, can. draught.
ar ol er serving of a nationally advcrtised doiistic Ixer. or an individual set-up where beer is not sold.
is 50 or more.

A rite schedule applicable to cstablishneihts charging less thati the amounts set forth above will be furnished
to such establihuents.

ANNUAL RATE

Ia Lit aati-
OidUair*-siatat Iaaa'sIiaist i~tI Dsa utsais-.-- a mean iMyluiitmttiii~tI| Uttasaicat M IIe at

No 19Ka. 16446. 6.* W01114 we of VtLletWt, U.ih 1 O lIk1S- o

Satil Pu "to tima.. 114S --- food. h$N -A-IA41(i...
(.N4.N1 Weeh k ale I.. Iwo i A", hie On e Oat I ao . AN1 i0 0I io

1 $90 $120 $160 $715 135 r$20 $160 0215 5265 $35 $90 $121 51W0
07.25 23 125 10 220 295 46 1 0 240 3241 425 45 90 165 220

4.7 155 205 275 370 s5 240 320 425 570 55 90 205 225
1.120 160 215 0 160 215 235 380 so 130 160 215

6.150 2-3 O 240 320 425 65 240 320 425 520 65 130 240 320
4-._ 4 240 20 425 570 0 ] 320 425 50 760 $0 130 320 425
1 160 215 265 380 IS 215 235 330 140 65 l'0 215 215

151-225 2.3 240 320 425 570 as 325 430 5 5 765 Its 170 320 425
4.2 320 425 570 760 10s 430_ _575_ 760 1020 105 170 425 570
1 200 265 3M 425 $0 270 340 480 £40 s0 210 265 355

226.34 23 360 400 535 7M 105 405 5.4D 220 960 Jos 210 400 535
4.1 400 535 210 950 130 540 720 960 120 130 210 535 710
1 240 320 425 5.70 95 325 435 580 770 95 250 320 425

301-375 2 3 360 4110 640 055 125 490 650 370 1155 125 250 400 640
4__ 47 430 6.40 W5 1135 155 650 065 1155 1540 155 2M 640 155
1 203 35 500O 665 110 3s0 5W5 £25 59O 110 290 315 50

376450 73 420 565 245 39 145 $0 760 10IS 13'0 145 9 540 745
4 5 750 999 1325 to 760 1015 1350 W0O0 Ito 290 750 9s

1 20 35 540 665 110 436 580 779 1630 -12S 330 425 925
451-2S 2-3 420 565 745 99 145 65 870 1160 11.50 165 330 640 665

4 7 560 750 5 1325 190 320 1160 154S 2060 205 _330 890 .1150_
1 280 3"5 -O 66 0 9 5 " - o.......... .. 00 - -- 4 30 4 650

526-00 2.3 420 65 745 9S 145 235 960 13 1740 15 323 11 925
4 560 1SO 995 1325 IO 960 1305 1743 2320 230 370 950 1300
1 230 375 50o 66S 110 545. 12 90-- 1290 - M5 410 - 5 125

601475 2.3 420 565 745 9S 145 8O0 I0D90 145 1935 205 410 290 1(60
4-7 560 750 995 132S 180 190_ 146S 1935 25V8 25. 410 1050 1450
1 250 326 50 66s 1O oo...0 . D65 1420 110 4. 5-- 5 .-- 00

676-750 2.3 420 565 745 995 1459 00 1240 1100 2130 225 490 86s 1240
42 1 560 250 995 1325 16.0 12CO 1600 2130 2640 230 4W4 lISO 1600
1 260 375 900 665 110 660 S03 IlDDS 1420 i6 490 65 2

751 Ind otr 2.3 420 565 745 99S 145 900 1200 1600 2130 24 490 940 !315
425 560 70 3999 35 160 1200 1600 2130 2040 305 430 1250 1250

VARtIAtLLS (Applicable to single instrumentlist):

-- Show or act(s) or vocalist(s).
-Admission, minimum, cover, entertainment or similar charge.
-Alternate or rl.cf music (live) by an instrumentalist except in dtose cases, whrc the alternate.tihusic

is provided solely at the time of a show or act(s).

"VAtIAULLS (Applicable to two or more instrumentalists):
--Show or act(s).
-Admision, minimum, cover, entcnainnint or similar charge.
-Alternate or relief music (live) by a band or an insirumcntalit except in those cases where the

alternate music is provided solely at the time of a show or act(s).

*O*VAXtAbLLS (Applicable to mechanical music only):

-Show or act(s).
-Admission, minimum, civer, entertainment or similar charge.

SEASONAL RATES

For w'asornal licensees, the rates for periods up to four months of operation are 1/2 the annual rate; for each
additional month the rate is 1/12 the annual rate. The Seasonal rate will in no case be more than the annual rate.

COMPUTATION OF RATE FOR MIXED POLICIES

I. Compute rate for the higher policy for the number of nights that the higher policy is in effect. The "higher
policy" is the policy which generates the highest rate for any one day.

2. Note total number of nights entertainment is provided.

3. Compute rate for the lower policy us;ng the total number of nights entertainment is provided under both the
higher And lower policies.

4. Compute tale for the lower policy using the number of nights the higher policy is in effect.

5. Subiract rate computed in step 4 from rate computed in step 3.

6. Add tale computed in step I to rale computed in step 5 for totwl rate.
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STATEMENT OF LICENSEE'S OPERATING POLICY

LICENSEE V oF*W, H.EIIODORE IhOFFM-N POST 1769

PREMISE -. V.Feil. CLUB

FULL ADDRESS bOUTil 4th ST. RD.--

EFFING I, ILLINOIS 62401-_

Indicate only applicable factors:

1. Seating capacity 210

TELEPHONE NO.

2. The highest price (when musical entertainment is provided) of:
a. Nalionolly advertised brand liquor
b. Individual setups . . .......
c. Nationally advertised brand beer .
d. Average price of dinner

3. Description of Entertainment No. Nights
a. Single instrumentalist ].
b. Two or more instiumontolists r[J __.1

4. Mechanical music not cleared at the source
a. Radio [] No. of Speakers .

b. Records nl
c. Tapes 12

5. Mechnical music cleared at the source
a. Records n Name and oddie s
b. Tapos fD of supplier: .

c. Wired fl .
d. Multiplex D.

6. Show LI Act(s) EJ Vocalist(s) El Check if

$I.00

Per Week Nights Used (Circle)

Su M Tu W Th F So

kL Su M Tu W Th F Sa

Nights Used (Circ!e)

Su M Tu W Th F Sa

Su M Tu W l h F So
Su M Iu W 7h F So

Norse E
7. Charge made

Admission E] Minimum [ Cover E] Entertainment Check if None El
Similar charge (describe,: .. ..... .. .. -

8. Allernate or relief music provided by instrumetolist(s) El Check if None El
9. Nuiibur of rooms with musical entertainment ... ....... -

"If music is performed in more than one room, fil out and attach a separote Stutement of Operating Policy for
eah room.

10. If seasonal operation, indicate seasonal period
Opening dote -- Closing dote _ _

Rate based on above policy
(If more than one room,
total rote for premises

$ 285,,00

CERTIFICATE

I hereby certify that the foregoing S'atement of
Operating Policy is true and correct as of this

___ day of .__ 19-____.

V.F.W. TI1EODOE HOFFMAN POST 1769
LICENSE

sign here (x)
By

87-393 0 - 82 - pt.1 - 36
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A ; i 1: M i .N T . . ,, .u, Y.- , N . V .' ,, . ....................... I ................................. ............ .1oih m . 'T Mth%."". IN., .... ',I,, .0z,,: .3.1Di n.dIl 1h'.'. . ,.1 dl,.". o. f Nc'% Y.'llk dw .k., le.d r a ,' IV ;
Vithla i,,cil,.,t Ul!,, :.. .t W,' \\,..t :$"Ih Ne,%,, ), - 's.,k, N. 1'. W 0ot9. .1,,I

S .I.. C

.,, ,, ... ............. ....... ..... .. ............... ..... ...... .......... ............... ...................... .................................... ....... ............... ,....................
(L~rgar%..'e.j lI4.'.,,,,)

Stril: e O t A corlt'r.an ori.o.. -cd under the Uar S of tic Ste of ....................................... ' ..........................

initlp licaIl e A Iartrret. hil cii j -. ed f ..............................................................................................................
lines A n ndii idual re,:idi g at ...............................................................................................................

here n ha to r ea !ed i. : . :r.) h of .es loca ted at .................................................................................................................

City of ......................................................................... Sate. of . Zip No .......................................

1. D i:here|;) grant to i..t :N'Sir a noe.:r-c~rl'ise ]ieerrse to perform Uhbc~y for rft lay lm-Sa:.l..
ingers and athr viC a:iOCIabeua.' prIc I t and jamilrr ying a l)" th o uti ur recast WwI t.oes er at Ow ,l.i-.- kl.I.

s ............................................................................................................................................................... .;...................... ...............

loc tcd at (street ad rs ...................................................... ......................................................................................................

in tie C ity of ............................................................................ in tie S:ate of ..................................... .ip N o . ......................
all orftre 1au-ix.l %%orkr. tI.e ri:._'h: t,, ra:t l,ul,c ,..rforn:.rnce oi.-... .f %tich I;MI .i..!N (ui, the t,'r r I.m .i4" to:.-
trol. Said lEccc s.., i.i- rlud, dra;.rlaic rigi.ts or tie rilit to p ,erf.:rm .r.ni ratn¢.ri;.t irork-; i14 ;,rle r i .::-
$itantia! part; air lit riji t to tcas: or oliC.rrr ir train,,nit the perfuznr.ar:cc., lIciviird I:CrcLnJ,'r to ie;.,
o tslidc of the p:c.cs. . , .

2. l.crsE: arces to pay lM1 for each year of I.e term. tie adrieable fee ialed opjodtc Lic"":'-
b;,ckt cJ cz::er:u.;i..o;.t Ofci a d:ri;nc in . idule "A" hrerhvnaicr sat fortih 4,ni noade a liart hrercif.

3. TIe term shal conn ence on ..................................... . and ei on ............................................
zt~n shall Lesz.:.,!ed fr ari(htr:.aI t irfr,l ore 1 I l hear Cli.u.. c tmi.4 by ir:hr yaq lr rt w ii'l;n l.rricC iZl, to.
tile clacr thilt) trl da)s jrrtor to tie 01.L Of die aid term or of .ry suu.,'r.t period.

4. Ic.tCr',rt: a-recs ti r y T,.! fur each contract year of the term all es-imaed fcc -s an ac.a:.ce
on account of te atual ice 1,,r b-uc cu,::..c" scar.

The e.tiinaed fee i.,r tie it.- ecIr.-.t ,iyear of tie ter:n 0ali he (C:cld by ].:,.. r.-
"trg enterti.rrxi: co-is or,. t,,cc 11r,:,', I,"irid Irlvt t, S de..ic -A" hereof e y.o;rt at if |.:.E t. . ....
Lcr fur a .cdi,.c' I,c:se I p rl n .: ror ,, the con.nw,errrmlIt of .;Ie tern:, le. ,.-Iti ." 'cc !I. ti IC ::r...;. :
to %viat t:c acwual f.c Uswuld have beer.n i..r; aIt to .,hedle -A" fo. tl.e ir.dat.i" 1wrectj tg tres\ (121 r i,;.

,5. Ltcv si:xr hc y ,sti'rates its fee for the irst )car of t e -crri to he $ .................................................

L.iscd otl ra:: e 'a i:rn :: roils of e .... .......... ...................... for the irn:- ,'.bi;,te'l i tr,-cc4iir r.'t co:.1: .d l :i n c,..e.. I",:
s.:l ]Pr.r.'. 'a;,. ad. ,.ih i. due .4 I..:do t l ,,,ro t Ap o g 'l: n r O : .Ir't .'lr n, t r:,l ar.:. e a!,.., . - r'. (: .c
t.C life cf th a._re.e;nc:t. At l i.,. , :e 1.1: .. ,-l.. lIela ,, .. e.tslrt..l t'" i:-. i,, tr¢ ad.: at. q.rrsr:c:5, I.. ...-
i0Cris il ..han.e of C..nr rar ir,.:,, tirat -aild quarterIy in-U:-rrwi:'; ar"a.!: 1" .Iidi: t'll I !{pi t.,. .'r ." . A.
da) of c.h e:.arlerlh i,.ird.n y qutr.r 1,1 ar..vrt I- tot ti:h'.r.ar!e. tin' he.It-:. i:,rrr' grri.:cd to I..cI\i:'r !..
r,:.ke quarterly pay m:.t, i..d! iortirI. it:l l.ilae. Pa) nints are wiad .;,Q'et to ti.,.!. ila:

(a) \\'ithn tc:. I f2i d.ys af:.r :1.. cx::::ion eof ead, col:rzct ear. L.ct:c.:'e .:z : :.
i a .:atc."et (oir furi.s to re .:,derl b: ii.. : t. c. nif.ct ci:;er b), an oiber or ,uti-tr of LIL;..'.-. : stti t-:o

LtCs:NSL'Ls tva ct, rtrrtali,.c.:ir tsta for such clanr.,ct )car.

(i) If the actua! fic due UHMI i, Is t05 . , the .Wtltatcd foe ared. a, to I! H .: .
tre Cortiart \ear. ,.MI :yree to tree:: !!x to die :.cCoLI. (,f i.tCt \s-I:k: all,. if roth r:::o:..,l f I.LI
lhrry te la:t )car o'f Ire I, rm hrerr,.i. I:,. 1agr'c to i'ur', ;:Ic s.r.::c

(ii) If tic .c:::aI fee (Ia:." il I if rri.tler Iiair tie c. tii:v:,ter fee a!re.,dy p" i x,: 1 I, .c
LIcr.Nsrt: to ii's'.i during the contract ),e3n, L.trt . x. .hall pay liNb tie ri,.qt:ce lctlren tlrc az.u..! ..r.d cdti:..r .
Ummene fee.

(iii) TI.c craite"l fee for -cr co trr.t year, cu rn,,lt t) tic firt c.,tract )car of te
tcrilt t.rcof 0131 Ic tI l;,ct.,I fvc rjorlte'd iy ly.:. .0... fur tle w pic.vi, v',r.ct )car.

(11) If ,;b.rsr:r .r11 fail to far nli.h I iil ,ida i- sl.r t.lr lrt de -ari',l ill -ar.|,ar.r.rl.tl tat
ilareof ore l I.it..'t fcatih I, -o, I ableSel.Gr-4e1rqdi, I-III Is, . .A . .c lilt.'tr i ,n .,,i :iwr,.,r if. I .arsa 1.id.

IIt t ivll' nrt Ih..l l . -It 1.\ l l- I, f.1 , 1 11fil I l rri ' l.tril 'r,'rl si iliri r t .Wain 1201 al.as .. lher lli ii:. rr.li f t. a 1, r%, ;:f.r.
dlai d, 1 14-1. u itil tal , irr r. I.1: I 'rI. 'i1"r ll fUrlri-jia 'uIt '.i lh'i', It. I.i1 Il \,1 " i" l Cl.ll. r ' ,.'.. ii 1 l .-d r ftc
for saihl n'ordra ) O.W .1,I be. tre .anoalit h.se iir ihc .irt l.r'.i"ct itf tee :'she.Iul 'd ",-" hcraf.

0. 111Ih ( '1 0"i C%4 . i .1 \-.i -hM Il :ii-w'mllili l. d",. 11's of III Imi-h". ;III'l ¢.i ll.tililinvlilt .11 thi-e ::i,

durin Iir' terrn of lir'..r, , . I ,.i r: il 1j5* iErilh'i ,,l.',' Vr,'r,..f i, It11. \Vhhi h hid i i r it2 r, it i L , ..fi, r . v
iate of r-t-i, ' I) I , rr" - . , . '. , rf .!:- -4 -s,r .,,'.. . ,I .w.!r. . r r . ' f a. r irIh t ..'1l f .4:. h .ll. .. t
Icar -.te ,h. h ' 1,i ,-.. ....lltlh.ef,' 4 r ih, .I, I.. Iih,, .iIii. ilr, ,,r-i..i ihe 1ti.a:,.-.- fair-ta .t ,,f i, h \, .I .
)It tire.. olioti".0 i, h.Oi ..' I., I- -. .. u Ii, -lr-r11 :i ll.. l f. v f,, iW iii Si.I,:h.tr 'W '. Af:.er I0 h ri:'.,r.il I ,

In..1ce, Ia .i 1 1.11 lh.l l -,. I 1w . i:..,I 1i .,k,. r uw lli) ii.'..1 t,, hi' .rt h i i a, t . i. It .-ht
1  

-.,1lir I!, .
of iituiic at tih 1 let'e'.. t(!a tin thrr.

(a) It i4 a;,'c.v IL tire rilli '',ilrr iirrtr itrce" .I.s ra1 rI i,1r.'i ir ! h .iiall lil t..I at. r:tr~tiilr.tr.l
o tihe uw.e of ltu.i. rral ;ttlhrl.irlrrir lil alid 11.411 liot refer to i ..e.r'roial or I'ildieC dk-.atin of IIh: a.-' of lmr.ir ..l
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Mr. KASTENMEIER. Thank you very much, Mr Schwab, for that
brief but illuminating statement. It is certainly right on point.

I think before I ask any questions of you, I will turn to your
colleagues.

Mr. Riggin?
Mr. RIGGIN. Thank you, Mr. Chairman.
With your permission, I would summarize our prepared state-

ment with the understanding, or the request that that full state-
ment be entered into the record of this hearing.

Mr. KASTENMEIER. Yes. Without objection, your complete state-
ment will be made part of the record and you may proceed as you
wish.

I should identify you as deputy director of the National Legisla-
tive Commission of the American Legion.

Mr. RIGGIN. The American Legion appreciates the opportunity to
present testimony before this subcommittee on legislation to
exempt nonprofit veterans' organizations and nonprofit fraternal
organizations from the requirement of paying royalty performance
fees for certain uses of copyrighted music.

We appear before you today in support of H.R. 2007. We believe
that continuing to require local American Legion posts to pay
royalty fees through the purchase of licenses will seriously jeopard-
ize our volunteer efforts.

We also believe current law, as implemented, reflects somewhat
of an inconsistency with longstanding congressional recognition of
veterans' organizations as clearly defined nonprofit groups which
have been exempted from such requirements.

It should be stated at the outset, Mr. Chairman, that the Ameri-
can Legion does not dispute the right of any creator of music to
protect his creation through the receipt of royalties.

We recognize the need for a copyright mechanism and we do not
quarrel with the provision of acquiring compensation from those
who would seek financial gain through the use of material created
by someone else.

We, however, believe that the use of copyrighted material for the
express purpose of promoting charitable activities differs signifi-
cantly from that principle. It is our opinion that neither Congress
nor the creators of copyrighted musical works have ever intended
copyright legislation as an impediment to legitimate nonprofit com-
munity service activity.

Yet Public Law 94-553 is having precisely that impact. Many
American Legion posts facing financial survival on a day-to-day
basis are simply not willing to risk the consequences of outright
violation of the law and, therefore, have terminated all live musi-
cal performances.

Without this source of fundraising, they have been forced to
curtail their community service programs.

Mr. Chairman, it is not our intention here to imply that the
amounts of money necessary to purchase copyright licenses at cur-
rent rates are forcing Legion posts into bankruptcy. It is our inten-
tion, however, to report a developing fear among Legion posts that
the purchase prices of copyright licenses may rise dramatically if
we recede from our position and accept the right of copyright
organizations to demand payment from the American Legion as
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they would from any profitmaking activity which, of course, is the
current situation.

If such prices did increase, then the license fees in our opinion
would in fact impose financial hardship on local Legion posts.

A stated previously, Congress has consistently recognized the
value of voluntarism and community service. With the knowledge
that many of the services provided through volunteer activities
would otherwise be funded by taxes, Congress has enacted legisla-
tion which now offers tax incentives on proceeds generated to fund
such nonprofit activities.

Congress determined years ago that the American Legion's pro-
grams met the standards to qualify for such tax treatment.

Our organization has enjoyed exemption from Federal income
tax since its creation, an exemption which was made more specific
in 1972 with the enactment of section 501(c)(19) of the Internal
Revenue Code.

Since 1934, our national headquarters in Washington, D.C. has
been specifically exempted by act of Congress from District of
Columbia property tax, and despite challenges from the Internal
Revenue Service on various occasions, Congress has consistently
protected certain Legion activites from taxation as unrelated busi-
ness income.

We therefore were disappointed and remain disappointed over
the failure of Public Law 94-553 to continue to exempt our organi-
zation and others like us from the royalty payment obligation,
especially when considering that Congress, during its deliberations
on Public Law 94-553 decided to approve nine separate categories
of exemptions under section 110 of that act.

We offer no objection to those exemptions, for educational, reli-
gious, or governmental activities, all of which are accompanied by
nonprofit stipulations. We can even with some effort accept the
rationale for exempting State fairs, but we find it difficult to
understand how establishing criteria for these exemptions led Con-
gress to the decision to exclude veterans' organizations.

It appears as though Congress was particularly interested in
protecting educational, religious, and charitable enterprises from
the royalty payment obligation because of the social benefit derived
from their activities; and in view of this perception we would invite
the subcommittee's attention to our annual report to Congress
which shows that except for normal operating expenses, all pro-
ceeds from our organization are for charitable purposes.

Mr. Chairman, we believe our request for this subcommittee's
approval for language to specifically exempt nonprofit veterans'
organizations and nonprofit fraternal organizations from the re-
quirement of paying royalty fees to copyright holders for the live
performance of copyrighted musical works is a legitimate request.

We believe that your approval of such language would not vio-
late the standard by which current exemptions have been granted.

That, in a nutshell, Mr. Chairman, is the basis of our position.
As Mr. Schwab indicated, I would be happy to respond at the

appropriate time to any questions you may have.
Mr. KASTENMEIER. Thank you very much for your statement, Mr.

Riggin.
[The complete statement of Mr. Riggin follows:]
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PREPARED STATEMENT OF E. PHILIP RIGGIN, DEPUTY DIRECTOR, NATIONAL
LEGISLATIVE COMMISSION

Mr. Chairman and Members of the Subcommittee: The American Legion appreci-
ates the opportunity to present testimony before this Subcommittee on legislation to
exempt nonprofit veterans organizations from the requirement of paying perform-
ance royalties for certain uses of copyrighted music.

We appear before you today in support of H.R. 2007. We believe that continuing
to require local American Legion posts to pay royalty fees through the purchase of
licenses will seriously jeopardize our volunteer effort. We also believe the current
law, as implemented, reflects an inconsistency with longstanding Congressional
recognition of veterans organizations as clearly defined nonprofit groups which have
been exempted from such requirements.

It should be stated at the outset that The American Legion does not dispute the
right of any creator of music to protect his creation through the receipt of royalties.
We recognize the need for a copyright mechanism and we do not quarrel with the
principle of requiring compensation from those who seek financial gain through the
use of material created by someone else. We, however, believe that the use of
copyrighted material for the expressed purpose of promoting charitable activities
differs significantly from that principle.

Our demonstrated support for copyright legislation is probably best illustrated by
our long and friendly association with licensing organizations. In fact, we offered no
resistance to their efforts several years ago when they sought enactment of P.L. 94-
553. We believed in the credibility of their argument that the line between some
nonprofit activities and commerical ventures was becoming increasingly difficult to
draw and that stricter controls were necessary because there were people who
actively sought to exploit copyrighted works under the guise of nonprofit status. In
addition, we accepted as valid their complaint that a liberal interpretation of the"not for profit" exemption contained in the 1909 statute was hurting authors and
was creating a disincentive to write.

Of course, the intervening years have produced P.L. 94-553 and a very strict
interpretation of the nonprofit exemption. This interpretation, as reflected in Sec-
tion 110 paragraph (4) of the Act, allowed copyright organizations to begin planning
in 1976 on how they would collect royalties from this new revenue source. The
American Legion soon learned that it was at the top of the collection list when
agents from the respective licensing organizations began to contact local posts
across the country. When it was clear that there would be no early resolution of the
payment controversy between these organizations and the legion, our National
Convention unanimously adopted a mandate in 1979 seeking exemption legisla-
tion-a position which was reiterated at the 1980 Convention.

It is our sincere belief that neither Congress nor the creators of copyrighted
musical works have ever intended copyright legislation as an impediment to legiti-
mate nonprofit community service activity. Yet, P.L. 94-553 is having precisely that
impact. Many posts facing financial survival on a day-to-day basis, are simply not
willing to risk the consequences of outright violation of the law and, therefore, have
terminated all live musical performances. Without this source of fund raising they
have been forced to curtail their community service programs.

We believe that a brief review of those programs would be appropriate at this
point. However, before offering such a review, it is important to note that the
average Legion post is a small town operation consisting of 157 members with an
annual dues of $11.00 per member. From that amount $4.25 goes to the state
organization and $3.50 goes to the national organization. That leaves $3.25 per
member, or $510 per post, as dues income. It, therefore, is clear that fund raising is
necessary to carry out any energetic program of community service and it has been
consistent Legion practice over the years to use music as an integral part of such
fund raising.

Conservative estimates of our organization's community service in 1980 reveal
that we spent $2 million in sending young people to American Legion Boys State
programs; $1.8 million to sponsor drum and bugle corps groups; more than $6
million to sponsor Legion baseball teams; almost $1 million for Scout troops;
$800,000 for academic scholarships; $2.5 million in cash assistance to needy children;
and almost $4 million for clothing and other essentials for distressed families. In
addition to all this our organization also donated $3.6 million to various other social
welfare activities, including the United Fund, American Red Cross, cancer research,
and mental health groups.

It is also important to note that our organization's ability to raise funds for
various worthwhile purposes creates an attitude of community commitment within
our membership which is demonstrated by the millions of hours of volunteer work
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performed each year. Although such volunteerism does not result directly from fund
raising, it is a secondary development and is a legitimate consideration in this
entire debate.

Mr. Chairman, it is not our intention here to imply that the amounts of money
necessary to purchase copyright licenses at current rates are forcing Legion posts
into bankruptcy. It is our intention, however, to advise you that some Legion posts
are terminating those fund raising activities in which music was previously used
and that such termination has removed a major revenue source which had previous-
ly paid for a variety of charitable projects. It is also our intention to report a
developing fear among Legion posts that the purchase prices of copyright licenses
will rise dramatically if we recede from our position and accept the right of copy-
right organizations to demand payment from The American Legion as they would
from any profit making activity. If such prices did increase then license fees would,
in fact, impose financial hardship. These perceptions are coupled with a developing
attitude at the local level that the posts are being consumed by a combination of
bureaucracies. The royalty payment obligation is perceived by many officers at the
post level as another in the never ending series of regulations which require more
time than they, as volunteers, are willing to spend on preparing paperwork.

Our members, who willingly give their time and energy to participate in activities
which benefit the community, are inclined to view the royalty payment obligation
as they would a seemingly needless governmental regulation-both are sources of
frustration. Volunteerism is, therefore, discouraged when individuals decide that
personal satisfaction is not sufficient to compensate for the inconvenience of con-
tending with such restrictions.

As stated previously, Congress has consistently recognized the value of volunteer-
ism and community service. With the knowledge that many of the services provided
through volunteer activities would otherwise be funded by taxes, Congress has
enacted legislation which offers tax incentives on proceeds generated to fund such
activities.

Congress determined years ago that The American Legion's programs met the
standards to qualify for such tax treatment. Our organization has enjoyed exemp-
tion from federal income tax since its creation, an exemption which was made more
specific in 1972 with the enactment of Section 501(c)(19) of the Internal Revenue
Code. Since 1934 our national headquarters in Washington has been specifically
exempted, by act of Congress, from District property tax. Despite challenges from
the Internal Revenue Service, Congress has consistently protected certain Legion
activities from taxation as "unrelated business income".

We, therefore, were disappointed over the failure of P.L. 94-553 to continue to
exempt our organization and others like us from the royalty payment obligation. Of
course, an exemption from taxes levied by government is not the same as an
exemption from the requirement of paying a private citizen for a specific product.
However, the difference between these exemptions becomes less clear cut when one
reviews the legislative history of copyright law.

The 1909 statute vividly illustrated Congressional intent to exempt nonprofit
organizations. Admittedly, the increased frequency of live performances and the
changing nature of so-called nonprofit musical presentations demanded tighter con-
trols through more precisely-worded legislation. Yet, Congress remained convinced
during its deliberations on P.L. 94-553 that exemptions from royalty payment were
in order, by approving nine exemptions under Section 110 of the Act.

We offer no objection to those exemptions for educational, religious, or govern-
mental activities-all of which are accompanied by nonprofit stipulations. We can,
with some effort, even accept the rationale for exempting state fairs. But we find it
difficult to understand how establishing criteria for these exemptions led Congress
to the decision to exclude veterans organizations. It appears as though Congress was
particularly interested in protecting educational, religious, and charitable enter-
prises from the royalty payment obligation because of the social benefit derived
from their activities.

Mr. Chairman, in paragraph (4) of Section 110 our exemption as a charitable
organization would be assured except for the language which requires that no fee or
compensation be paid to performers, promoters, or organizers of a musical perform-
ance. The language contained in this paragraph is somewhat disappointing for
several reasons. First, it appears as though Congress, in approving such language,
was attempting to exclude from exemption those who promote, organize, and per-
form live concerts under the guise of some nonprofit cause. Certainly, recent history
has recorded frequent violations of the copyright principle by those who stage such
concerts with the precise intention of making a profit. It is particularly unfortunate,
however, that this exclusion also terminated our exemption.
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Second, paragraph (4) of Section 110 makes specific reference to "charitable
purposes"-the same term which was used for years in Section 501(cX4) to authorize
for our organization an exemption from federal income tax. Our annual report to
Congress clearly shows that, except for normal operating expenses, all proceeds are
for charitable purposes.

Despite the requirement in paragraph (4) that no fee or compensation be paid to
performers, promoters, or organizers of musical performances paragraph (6) of $ec-
tion 110 seems to impose no such restriction on fee or compensation payment when
the performance is associated with an agricultural or horticultural fair. The consist-
ency of standards for which exemptions are granted becomes somewhat vague at
this point.

Mr. Chairman, we believe that our request for this Subcommittee's approval of
language to specifically exempt nonprofit veterans organizations from the require-
ment of paying royalty fees to copyright holders for the live performance of copy-
righted musical works is legitimate. We believe that your approval of such language
would be in conformity with the intent of Congress when it passed the bill which
became Public Law 94-553.

Before proceeding to questions, I would call on our last panelist,
Mr. Weis. Am I pronouncing your name correctly.

Mr. WEIS. We call it "Wees," but to anybody by the name of
Kastenmeier, it has to be "Wise."

Mr. YATNMEIER. All right.
In any event, we are very pleased to have you. You are the

supreme secretary of the Loyal Order of Moose with national head-
quarters at Mooseheart, Ill?

Mr. WEis. Correct.
Mr. KATNMEIER. You have a 14-page statement which is sub-

mitted by yourself as supreme secretary and Mr. Ruddy as general
counsel.

Mr. WEIS. Mr. Chairman, we will certainly not impose on you for
that full 14-page statement. We do have a summary of it which we
would appreciate presenting this morning.

Mr. KASTNMEIER. Your statement in its entirety will appear in
the record.

Mr. WEIs. Thank you, Mr. Chairman.
The Loyal Order of Moose, organized in 1888, is a nonprofit,

private, fraternal order now including more than 2,000 lodges
throughout the United States.

Each lodge is separately incorporated, not for profit, and has its
own board of officers and its own funds.

The entire order is built on three cornerstones: Mooseheart, Moo-
sehaven, and local community service activities.

As you know, Mr. Chairman, Mooseheart is a home and school
for dependent orphaned children located 40 miles west of Chicago.

Moosehaven is a home for dependent, aged members of the order
and their wives. Both Mooseheart and Moosehaven are charities
maintained by a portion of the dues of members and contributions
of members and their families.

Both establishments have always been recognized as tax-exempt
contributions to which are deductible from income and estate
taxes.

Mooseheart was founded in 1913 and has provided a home and
education for more than 7,000 fatherless children, some of them for
as long as 18 years each.

Moosehaven was founded in 1922 and is providing a permanent
home and security for more than 500 dependent oldtimers as we
meet here this morning.
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In addition, the individual lodges throughout America support a
broad range of purely local, charitable, philanthropic and commu-
nity service activities tailored to the needs of the individual com-
munity.

The continued existence of these charitable and community serv-
ice activities depends upon the dues and contributions from the
members of these lodges. No public solicitations of any kind are
ever made by the Moose.

To help carry out the purposes of the order, nearly all Moose
lodges provide music as a social activity for their members. For
such functions lodges usually hire one or more musicians, frequent-
ly members of the lodge, to furnish music for the particular occa-
sion.

On all such occasions, admission is limited to Moose members,
their wives and their guests.

Moose lodges use music strictly for nonprofit and noncommercial
purposes in which no provision is ever made for a profit for any
promoters or organizers, usually not even for the lodge itself.

Lodges are merely interested in furnishing music for their mem-
bers and their wives on various occasions throughout the year,
infrequently making the equivalent of an admission charge to
offset part of the cost of the evening, but never to make a profit for
any promoters, or organizers, or anybody else, or even the lodge
itself.

Many of these affairs actually result in a small loss which the
members willingly offset with a portion of their dues payments.

Naturally, increased costs occasioned by copyright fees and li-
censes result in more frequent losses which are borne by the re-
spective lodges. These losses curtail contributions to charitable in-
stitutions of the order as well as local charitable philanthropic and
community service activities and reduce the effectiveness of the
lodges as well.

On a projected basis, the amount paid for royalties and licenses
by Moose lodges alone is more than a half a million dollars annual-
ly. That statement has been challenged previously and I would like
to repeat it, and emphasize it, and reaffirm it.

On a projected basis the amount paid for royalties and licenses
by Moose lodges alone is more than half a million dollars annually.

A word of explanation.
Using ASCAP's own previous testimony that they have collected

$140,907.38 from 753 Moose lodges, we have an average charge of
$187.12 per lodge. Projecting that average to the 2,087 Moose lodges
operating in the United States on April 30, 1980, a total of $390,519
is produced.

BMI's average charge is only $109.57, which projects to $228,672
for the entire Moose fraternity or a grand total of $619,191.

Although this does not take into account the 10 to 15 percent of
Moose lodges that have no liability because they do not use music
or have discontinued music rather than submit to these demands,
neither does it include SESAC charges which have not yet reached
a significant volume, but are steadily growing.

This total results from arbitrary charges running as high as $905
per Moose lodge imposed by just one of the three licensing organi-
zations, ASCAP, BMI, and SESAC. The rates they apply to Moose
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lodges are identical to the rates they charge public taverns, restau-
rants, and nightclubs which are operated solely for the financial
gain of their owners.

Compounding this already excessive burden, Moose lodges must
face the constant danger of precipitous, arbitrary increases without
having an adequate remedy available other than protracted and
expensive litigation.

This diversion of funds materially reduces the contributions
which could be made to Mooseheart, Moosehaven, and local chari-
table philanthropic and community service activities.

As the subcommittee counsel has acknowledged, many of the
newly restrictive provisions applied by the act to nonprofit organi-
zations stemmed from the monster rock concerts which some non-
profit groups sponsored in the past.

However, none of those groups were nonprofit, fraternal, or vet-
erans' organizations; thus, our organizations are being penalized
for improper actions which others committed.

The act places an excessive financial burden upon the nonprofit
and veterans' organization by its distorted definition of the word"public."

By providing that a performance is made public if it is presented
to an audience greater than a family circle or its social acquaint-
ances, the Copyright Act makes a private club public. Fraternal
orders, therefore, lose their well recognized character as private
groups. This status is already recognized by nearly all concerned
branches of Federal and States governments. The Civil Rights Act,
as well as the Internal Revenue Code, are illustrations.

So are the State alcoholic beverage licenses held by nearly all
Moose lodges which carry a restriction specifically prohibiting ac-
commodation of the general public and limiting the benefits of the
license to the members, their families, and their bona fide guests.

In saying that Congress has the right to define the same words
differently in various contexts, ASCAP quotes American Visuals
Corporation v. Holland.

But the court in that case does not approve conflicting defini-
tions for the same word. On the contrary, it points out that confu-
sion results.

In a footnote, the court even suggests methods by which confu-
sion could be avoided.

ASCAP should not be like Humpty-Dumpty in Lewis Carroll's
"Through the Looking Glass" when he said: "When I use a word it
means just what I choose it to mean, neither more nor less. The
question is, which is to be the master-that is all."

Additionally although Congress intended and provided for ex-
emption of certain performances, this purpose is virtually defeated
for all nonprofit, fraternal organizations by the requirement that
there be no compensation paid to the musicians.

This requirement is unrealistic. A performer's services are limit-
ed by time and space. In other words, he can perform at only one
place and at a given time whereas an author can derive income
indefinitely and universally for a single action.

In our society today it is usually unreasonable to expect musi-
cians to perform without compensation even in those cases where
they happen to be members of the lodge.
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A musician's service represents time that is totally used up.
Consequently a composer's creation simply cannot be equated to its
live performance.

H.R. 2007 is identical to S. 2082, which was considered in the
96th Congress. Hearings on that bill were held by the Senate
Judiciary Subcommittee on Improvements in Judicial Machinery in
August and October 1980.

On December 15, 1980, the subcommittee recommended the adop-
tion of the bill, modifying the proposed exemption of nonprofit
veterans' organizations and nonprofit fraternal organizations to a
performance to which the general public is not invited if the pro-
ceeds from such a performance, after deducting reasonable costs of
producing the performance, are used exclusively for charitable pur-
poses and not for financial gain.

The subcommittee did not recommend the exemption of all per-
formances of music works by nonprofit veterans or fraternal orga-
nizations but limited the exemption to performances to which the
general public is not invited, and which are for charitable pur-
poses.

We agree. While this modification is narrower than that request-
ed, the Loyal Order of Moose is nevertheless willing to accept it as
a compromise.

Summing up, from 1909 to 1976 America's nonprofit fraternal
and veterans' organizations were regarded as exempt from the
Copyright Act because they were looked upon as private groups
whose musical performances were limited to their members and
families.

On behalf of its more than 1.7 million members, the Loyal Order
of Moose respectfully urges restoration of the exempt status of
these organizations from the requirements of the 1976 Copyright
Act.

I thank you very kindly, Mr. Chairman, for your courtesy and
consideration.

[The complete statement of Mr. Weis follows:]

PREPARED STATEMENT OF CARL A. WEIS, SUPREME SECRETARY, LOYAL ORDER OF
MOOSE; MEMORANDUM ON HOUSE RESOLUTION 2007 CONCERNING THE PERFORM-
ANCE OF COPYRIGHTED MUSICAL COMPOSITIONS BY NONPROFIT VETERAN'S ORGA-
NIZATIONS AND NONPROFIT FRATERNAL ORGANIZATIONS

The Loyal Order of Moose expresses its appreciation to the House Judicairy
Subcommittee on Courts, Civil Liberties and the Administration of Justice for the
opportunity to submit this memorandum in support of HR 2007 to amend Title 17 of
the United States Code to exempt non-profit veterans' organizations and non-profit
fraternal organizations from the requirement that certain performance royalties be
paid to copyright holders.

The Loyal Order of Moose, which was organized in 1888, is a non-profit private
fraternal Order now including more than 2,000 lodges throughout the United States.
Each lodge is separately incorporated not-for-profit and has its own board of officers
and its own funds. The purposes of the Order as stated in its Constitution are to
unite in the bonds of fraternity and charity persons of good character; to educate
and improve members and their families; to assist aged members and their wives; to
encourage and educate members in patriotism and obedience to laws; to encourage
tolerance; to render services to orphaned or dependent children by the operation of
the institution called "Mooseheart", situated at Mooseheart, Illinois; and to serve
aged members and their wives at the institution called "Moosehaven", which is in
Orange Park, Florida. The Supreme Lodge of the World, Loyal Order of Moose, is
the administrative representative and agent of the lodges of the Order in all
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matters of common and joint interest which may be best administered by one
central agency.

Both Mooseheart and Moosehaven are charities maintained by a portion of the
dues of members and contributions of members and their families. Both establish-
ments have always been recognized as tax-exempt, contributions to which are de-
ductible from income taxes. Mooseheart was founded in 1913 and has provided a
home and education for more than 7,000 fatherless children, some of them for as
long as 18 years each. Moosehaven was founded in 1922, and is providing a home
and security for more than 500 dependent old-timers as we meet here this morning.
In addition, the different lodges support a broad range of purely local, charitable,
philanthropic and community service activities. The continued existence of these
charitable and community service activities depends upon the dues and contribu-
tions from these members. No public solicitations of any kind are ever made.

To help carry out the purposes of the Order nearly all Moose lodges provide music
as a social activity for their members. For such functions, lodges usually hire one of
more musicians, frequently members of the lodge, to furnish music for the particu-
lar occasion. On all such occasions, admission is limited to Moose members, their
wives, and their guests. Moose lodges use music strictly for nonprofit and noncom-
mercial purposes, in which no provision is ever made for a profit for any promoters
or organizers-usually not even for the lodge itself. Lodges are merely interested in
furnishing music for their members and their wives on various occasions throughout
the year, infrequently making the equivalent of an admission charge to offset part
of the cost of the evening, but never to make a profit for any promoters or
organizers or anybody else, or even the lodge itself. Many of these affairs actually
result in a small loss which the members willingly offset with a portion of their
dues payments.

Naturally, increased costs occasioned by copyright fees and licenses result in more
frequent losses which are borne by the respective lodges. Those losses curtail contri-
butions to charitable institutions of the Order as well as local charitable, philan-
thropic and community service activities, and reduce the effectiveness of the lodges
as well. On a projected basis the amount paid for royalties and licenses by Moose
lodges alone is more than a half million dollars annually.

Applying this projection to the other three non-profit fraternal organizations we
have joined in support of H-2007, produces the total cost to our combined organiza-
tions, not including veteran's organizations, of more than three million dollars
annually.

This results from arbitrary charges running as high as $905 per Moose lodge,
imposed by just one of the three licensing organizations: ASCAP, BMI, and SESAC.
The rates they apply to Moose lodges are identical to the rates they charge public
taverns, restaurants and nightclubs which are operated solely for the financial gain
of their owners. Compounding this already excessive burden, Moose lodges must
face the constant danger of precipitous arbitrary increases without having an ade-
quate remedy available other than protracted and expensive litigation. Witness
ASCAP'S testimony to the Senate Subcommittee about "maximizing royalties" and
looking forward to "once all users are licensed".

This diversion of funds materially reduces the contributions which could other-
wise be made to Mooseheart, Moosehaven, and local charitable, philanthropic and
community service activities. In fact, in an effort to reduce the effects of the
excessive burden of the Act, it has become necessary for many lodges to reduce the
frequency of musical entertainment they provide for their members.

As the Subcommittee Counsel has acknowledged, many of the newly restrictive
provisions applied by the Act to nonprofit organizations stemmed from the monster
"rock" concerts which some nonprofit groups sponsored in the past; however, none
of those groups were nonprofit fraternal or veterans' organizations. Thus, these
organizations are being penalized for improper actions which others committed.

The 1909 Copyright Act took note of the distinction between public performances
for profit and those not-for-profit. Historically, public performances were required to
have permission of the copyright owner and hence generally were charged a fee.
Nonprofit performances were exempt. The 1976 Act now in effect reverses this. It
does so by broadening the definition of the word "public" in such a way as to distort
its generally accepted meaning. The word "public" is defined in the dictionary as
"of, pertaining to, or affecting the people as a whole, the community, state or
nation". The definition in the present Copyright Act is much broader. Section 101
states "to perform or display work 'publicly' means--(1) to perform or display it at a
place open to the public or at any place where a substantial number of persons
outside of a normal circle of a family and its social acquaintances are gath-
ered . .
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The Act places an excessive financial burden upon the nonprofit fraternal and
veterans' organizations by its severely narrowed definition of a "private" group. An
illustration of this severity is the observation that a literal interpretation of the Act
would require in many cases a "father of the bride" to obtain a music license for his
daughter's wedding reception at their home simply because he is paying one or
more musician's and has invited some of the groom's friends who have never been
within the circle of his family and his social acquaintances, and, in fact, who are
totally unknown to him and his family. The wedding reception thereby becomes a
"public performance" under the terms of the Act.

The definition of "public" (or "publicly") in the Copyright Act is in direct conflict
with the language of the public accommodations section of the 1964 Civil Rights Act
which exempts private clubs and other establishments not in fact open to the public.
By providing that a performance is made public if it is presented to an audience
greater than a family circle or its social acquaintances, the Copyright Act makes a
private club public. The Civil Rights Act does not define the word "public", so it
must be given its generally accepted meaning as pertaining to the community as a
whole. If the definition in the Copyright Act were accepted, clubs would be in fact
public and the distinction as a private group intended to be given by the Civil
Rights Act would be lost. Fraternal Orders would, therefore, lose their well recog-
nized character.

This status is already recognized by nearly all concerned branches of Federal and
State governments. For example, the State alcoholic beverage licenses held by
nearly all Moose lodges carry a restriction specifically prohibiting accommodation of
the general public, and limiting the benefits of the license to the members, their
families, and their bona fide guests.

Additionally, although Congress intended and provided for exemption of certain
performances, this purpose is virtually defeated for all nonprofit fraternal organiza-
tions by the requirement that there be no compensation paid to the musician. This
requirement is unrealistic. A performer's services are limited by time and space in
other words he can perform at only one place at a given time, whereas an author
can derive income indefinitely and universally from a single action. In our society
today it is usually unreasonable to expect musicians to perform without compensa-
tion, even in those cases where they are also members of the lodge. A musician's
service represents time that is totally used up; consequently a Composer's creation
simply can not be equated to its live performance.

The Loyal Order of Moose does not object to a requirement that all performances
truly public should require permission of the copyright owner; or to the concept that
all persons engaged in a genuinely public venture for profit should share in the
profits. It does object to the requirement that a fee be paid for a performance given
by a private nonprofit veterans or fraternal group for its bona fide members and
their wives. Such functions are simply not public, except by artificial definition.
This requirement of a fee unfairly burdens the lodge officers and members who give
of their time and energy in order to help a charity, and diverts to the copyright
owner sums which would otherwise be available to that charity. Sums intended by
the lodge members to be used for charity are thus siphoned off for the copyright
owner.

The power given Congress by the United States Constitution to enact a copyright
law was not primarily for the benefit of the author, but primarily for the public.
The permissive words of The Constitution granting the power are "To Promote the
Progress of Science and Useful Arts". The United States Supreme Court had held
that the copyright law makes a reward to the owner a secondary consideration., It
has held that rights of access through fair use of the copyright material pertaining
to the culural, aesthetic, historical, educational, scientific, technical and religious
heritage of the nation come within the scope of the right of free press guaranteed by
the Bill of Rights.2

The first amendment guarantees freedom of speech, of the press, and assembly,
and the Supreme Court has said that these rights are meaningless unless the people
have freedom of access to the materials protected. It has, therefore, consistently
applied the doctrine of fair use to copyrighted materials. In passing upon particular
claims of infringement, courts have unhesitatingly subordinated the copyright hold-
er's interest in a maximum financial return to the greater public interest in the
development of arts, science and industry

I Mayer v. Stein, 347 U.S. 201, 74 S.Ct. 460, 471, 89 L.Fd. 630 (1954), 643.
2Red Lion Broadcasting Co. v. FCC, 395 U.S. 367, 386-390, 23 L.Ed2d 371, 386-389. Kleindienst

v. Mandel, 408 US.S 753,760, 762-65, 33 L.Ed2d 683, 692.
Berlin v. E. C. Publications, 329 F.2d 544.
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The Loyal Order of Moose respectfully submits that a performance given by a
veterans' group or a fraternal lodge to its members and guests for nonprofit and
noncommercial purposes is fair use of the copyrighted material and should not be
regarded as a copyright infringement.

HR 2007 is identical to S 2082 which was considered in the 96th Congress.
Hearings on that bill were held by the Senate Judiciary Subcommittee on Improve-
ments in Judicial Machinery in August and October, 1980. On December 15, 1980,
the Subcommittee recommended the adoption of the bill modifying the proposed
exemption of non-profit veteran's organizations and non-profit fraternal organiza-
tions to a performance to which the general public is not invited, if the proceeds
from such performance, after deducting reasonable costs of producing the perform-
ance, are used exclusively for charitable purposes and not for financial gain. The
Subcommittee did not recommend the exemption of all performances of musical
works of non-profit veteran's organizations or non-profit fraternal organizations but
limited the exemption to performances to which the general public is not invited,
and which are for charitable purposes. We agree. While this modification is narrow-
er than that requested, the Loyal Order of Moose is nevertheless willing to accept
this as a compromise.

RESPONSE TO OBJECTIONS

Objectors to the proposed amendments have asked why copyright owners should
be compelled to forego royalty for their compositions played at functions sponsored
by non-profit veteran's and fraternal organizations when such bodies must pay the
performers for their services, the plumber for repairing a leaky faucet and the
liquor dealer for beverages. Historically, these last named persons have always had
a property right to the items they furnish. Copyright owners are in a different
category. Their property rights are strictly limited to those established by statute.
They always have had a common law right to works they created but this ceased
upon publication. An author or composer had title to his manuscript and could
proceed against anyone who published it without permission, but this right was lost
if he published it himself.

Rights to published works are obtained only by statute.4 Authority to adopt a
copyright law is conferred by Article I, Section 8 of the United States Constitution.
This constitutional provision does not mandate the enactment of a copyright law. It
merely gives Congress authority to do so. Copyright is a privilege conferred by
statute and not a right guaranteed by the Constitution. Without this authority
Congress could not pass a copyright law at all and the author would have no right
after he published his song or his book, but Congress does have this authority and
has exercised it in a series of copyright acts. Properly, each of these acts has defined
the limits of copyright.

Until the 1976 Act was passed the laws provided that no copyright license was
required for a performance unless the performance was public. This was a proper
concession for the copyright owner to make for a privilege which he had never had
before. Until 1976 the privilege granted by copyright had always been subject to
limitations contained within the respective acts themselves but the courts imposed
further limitations. They have held that copyrights are subject to the fair use
doctrine.

The Supreme Court has held that copyright law had not been enacted for the
primary benefit of the copyright owner but primarily for the benefit of the public. It
has applied the doctrine of fair use to copyrighted material. It has stated that rights
of access to fair use of such material pertaining to the cultural, aesthetic, historical,
educational, scientific, technical and religious heritage of a nation come with the
scope of the right of free press guaranteed by the Bill of Rights. That right may not
constitutionally be abridged by Congress.5

Use of copyrighted music for dances given to a private group for the benefit of
charitable projects is a fitting example of fair use and is a small concession for a
composer to make for rights conferred by the copyright law which had not existed
before. As we have stated the cost to the lodges of the Loyal Order of Moose alone
for one year has been projected to be more than $500,000. Costs for other fraternal
units such as the Knights of Columbus, the Elks and the Eagles are undoubtedly as
great and for the American Legion and Veterans of Foreign Wars the cost is much
greater. On the other hand, testimony introduced by ASCAP at the hearing before
the Senate Committee in 1980 showed that its receipts from fraternal orders and
veteran's organizations comprise but a minute fraction of its total income of hun-

4 Bobbs-Merrill Co. v. Strews, 210 U.S. 339, 52 L.ed, 1086, 1092.
Red Lion Broadcasting Co. v. FC, 395 U.S. 376, 386-390, 23 L.ed2d 371,390.
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dreds of millions of dollars. Thus, the benefits to charity by the passage of the
proposed amendment would far exceed the loss of income by copyright owners.

Objection has been made that the proposed amendment would take away property
from copyright owners. That is not so. Rather, it will simply restore a right which
fraternal orders and veteran's organizations had possessed under the 1909 Act. This
right was the exemption from a copyright license fee unless the performance was a
public one. This right was taken away by the 1976 Act.

PUBLIC" DEFINED

We have pointed out that the definition of public in the 1976 Act is distorted. It
differs from the generally accepted understanding of the word, and from the defini-
tion in the 1964 Civil Rights Act adopted by Congress, as well as the definition in all
States providing licenses for private clubs. A claim is made that the same word can
have different meanings in different statutes and that a word's definition in the law
must be seen in its specific context. Nothing in the 1909 Act indicated that the word"public" was used differently than in its generally accepted sense. "Public" is
defined as "pertaining to or affecting the community as a whole, community, state
or nation".

An earlier act, passed in 1897 provided copyright liability on the part of any
person publicly performing copyrighted material. This act contained no "for profit"
limitation but there is nothing in the act to indicate that the word "publicly" was
used differently than its generally accepted sense. The 1897 Act, therefore, applied
only to those performances which the community as a whole could attend. It did not
apply to performances at private clubs because they were not open to the public.

The 1909 Act, which was enforced for 69 years, broadened the exemption by
providing that even public performances were not subject to the Act if they were
not for profit. The 1976 Act, effective January 1, 1978, changed everything. The
Loyal Order of Moose had no actual knowledge of the Act until after its passage.
But the effect was to require for the first time royalties for performances produced
at gatherings historically considered to be private. This was done by drastically
changing the definition of the word "publicly". ASCAP admits that the copyright
acts' definition of the word "public" differs from its definition in the Civil Rights
Act but says that Congress has the right to define the same words differently in
various contexts. In support of this contention it quotes American Visuals Corp. v.
Holland, 239 Fed. 2d 740. But the court in that case does not approve conflicting
definitions for the same word. On the contrary, it points out that confusion results.
The exact words of the court are:

"In deciding whether certain acts constitute 'publication', satisfying the require-
Inents of 17 U.S.C. Sec. 10, we are confronted with numerous conflicting cases
which, by their holdings, though not in their stated rationale, raise more than a
suspicion that the term 'publication' is clouded by semantic confusion where the
term is defined for different purposes, and that we have here an illustration of the
one-word-one-meaning-only fallacy".

In a footnote the court even suggests methods by which confusion could be
avoided. Congress should not be like Humpty Dumpty in Lewis Carroll's "Through
the Looking Glass" when he said, "When I use a word it means just what I choose it
to -nean-neither more nor less. The question is, which is to be master-that's all". 6

Furthermore, the word "public" is not used in a different context in the Copyright
Act than it is in the Civil Rights Act. Both Acts refer to private clubs as places
which do not furnish accommodation to the public.

FAIR USE DOCTRINE

The statement has been made that the purpose of the Copyright Act is to encour-
age individual effort by personal gain. In support of this Mazer v. Stein., 347 U.S. 201
is cited. "The economic philosphy behind the (Constitutional) clause empowering
Congress to grant . . . copyrights is the conviction that encouragement of individual
effort by personal gain is the best way to advance public welfare through the talents
of authors and inventors in 'science and useful arts'." The same case, however, holds
"the copyright law, like the parent statutes, makes regard to the owner a secondary
consideration". We must point out that encouragement to authors and publishers
must be limited by the fair use doctrine which holds that the copyright law is
primarily for the benefit of the public. Furthermore, the Mazer case was decided in
1954 during the time the 1909 law was in effect and there was no intimation that

6 ,"Through the Looking Glass", chapter 6, by Lewis Carroll.
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copyright owners should be allowed to charge a license for performances at gather-
ings not open to the public.

Opponents of HR 2007 apparently misconceive the reason for exempt treatment
historically accorded charities. We have pointed out that the Loyal Order of Moose
does not object to the imposition of a license fee for performances which are truly
public. We do object to the payment of a fee for performances limited to members
and their guests for the benefit of a charity. Fraternal orders and veterans organiza-
tions now affected by the copyright law maintain or substantially support orphan-
ages, the poor, homes for dependent elderly persons, and the physically handi-
capped. These are charities in the strictest sense of the word. They come within the
classical definition of charity, which is a gift "to be applied consistently with
existing laws, for the benefit of an indefinite number of persons, by bringing their
hearts under the influence of education or religion, by relieving their bodies from
disease, suffering or constraint, by assisting them to establish themselves for life, or
by erecting or maintaining public buildings or works, or otherwise lessening the
burdens of government". 7

If' the institutions described above did not exist the need would have to be
supplied by government and the cost would have to be borne by the tax payers.
Opponents of HR 2007 do not deny the worth of private charities but claim that
they should not be mandated to support them, but as has been pointed out, copy-
right owners were given substantial rights upon publication of their material by the
Constitution and statute which they never had before and this contribution to
charity is but a small concession to make. The 1976 Act, without notice to charities
or fraternal orders, has unintentionally discouraged attempts to aid private chari-
ties.

Summing up, from 1909 to 1976 America's nonprofit veterans' and fraternal
organizations were regarded as exempt from the old Copyright Act because they
were looked upon as private groups whose musical performances were generally
limited to their members and families. In behalf of its more than 1.7 million
members, the Loyal Order of Moose respectfully urges restoration of the exempt
status of these organizations from the requirements of the 1976 Copyright Act.

The Supreme Lodge of the World, Loyal Order of Moose, by
CARL A. WEIS,

Supreme Secretary.
CLARENCE J. RUDDY,

General Counsel.

Mr. KASTENMEIER. We appreciate your statement, Mr. Weis. It is
very thorough.

Let me say at the outset I don't think one thing is at issue. That
is the value and public purpose of both veterans or patriotic organi-
zations and fraternal organizations and the fact too that Congress
has, in years past, specifically provided particularly for patriotic
organizations in particular ways to foster and encourage these
organizations. I would say that that point is not at question. It
refers to both patriotic, veteran and fraternal organizations who
are not represented before the committee today. Nonetheless, the
remarks of the witnesses I am sure reflect their own views as well
as those organizations.

Let me first ask you: There are several bills. You may or may
not be familiar with all of them.

If you are not, that is understandable. No one is charged with
knowing what all the bills are that are introduced on any given
subject or similar subjects.

As noted, Mr. Young of Florida has introduced, H.R. 2007. I am
not sure whether Mr. Donnelly's and Mr. Johnston's bills are the
same or slightly different. They appear to be slightly different, but
I am not precisely sure whether it is a matter of form or substance.

15 Am Jur 2d 10.
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Also, Mr. Young has a bill, H.R. 2006, which does have slightly
different language and may not apply to fraternal organizations or
veterans' organizations. I don't know.

Apart from what Mr. Weis said about the bill that was acted on
in the Senate committee last year, what is your disposition toward
the several bills that are introduced before us? Are they identical?

Do you support them? I gather you are willing to accept a
modified version of these bills.

Mr. RIGGIN. Mr. Chairman, I have in front of me H.R. 3408,
which I believe is one of the bills you referred to.

Mr. KASTENMEIER. Yes.
Mr. RIGGIN. My quick reading of the bill would indicate no

opposition by the American Legion. It seems conceptually identical
to the bill before us.

Mr. KASTENMEIER. That is almost identical, I believe.
I think it differs only from H.R. 2007 in form. If one reads the

second page, there are some slight variations in it.
Mr. RIGGIN. Yes, sir. Both bills would add a No. 10, a subpara-

graph No. 10, I guess, to the list of categorical exemptions from the
copyright provisions.

We would have no opposition to that bill. I do not know what
H.R. 2108 includes. I do not have that bill with me.

Mr. KASTENMEIER. If at any time subsequent to this hearing, you
do examine those bills and have a view about them, we would
invite your communicating by letter to us.

The essential question has always been asked, and indeed, Mr.
Weis attempted in part to answer it.

Why, if one is willing to pay musicians ought they not be willing
to pay composers for music for which there is an admission
charged?

Should not these composers be compensated? Why should these
composers be asked to involuntarily make a contribution to a fra-
ternal or veterans' organization no matter how worthy that organi-
zation is by having his or her music played without recompense?
That is a basic question.

I just wondered whether you had any shorthand answers to that?
Mr. WEIS. Mr. Chairman, as you have mentioned, we covered

that in our presentation here to the extent of making the distinc-
tion between the work of a composer not being related to time or
place whereas musicians' services are subject to now-he earns his
daily bread and butter now, and once the time that he devotes to
the playing of a piece of music is accomplished, that time is gone,
gone forever.

That is not true with regard to the work of a composer. The time
element involved goes for his lifetime plus 50 years. For that
reason the fact that the time and place elements are totally incom-
parable between the two jobs, so to speak, or between the two
recompenses, makes them incomparable with each other for that
reason.

They just do not equate with each other for that purpose.
Mr. KASTENMEIER. It is true, they are not the same. I make these

arguments, you understand, in terms of a colloquy among us to
explore the issues. One can also argue that musicians can play at
another time and another place for money as well.
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Furthermore, one could ask Joe, Harry, and Jim whether they
would play for nothing down at the Moose Lodge Friday night and
they could either say yes or no.

It is somewhat harder to ask the composer that. Here we would
presume to take his music without even asking him whether he
would like to donate the playing of his music for a given night for
a worthy cause.

So I think the argument can be made on both sides. They are not
the same, but in both cases it is a person's work that is used.

Mr. RIGGIN. Mr. Chairman, it is certainly a very, very basic
question, perhaps the basic question on this entire issue.

It is also a question that Congress could perhaps ask itself. It is
obvious that Congress, in amending the Copyright Act in 1976, felt
that exemptions were in order for nonprofit activity, and it would
appear, based upon that action, that Congress did evaluate the
social benefit derived from those respective activities.

I think that question has to be considered in a complete fashion
during your deliberations and I would submit for your considera-
tion that the standard established by Congress at that time would
certainly not be violated in any fashion whatsoever if an exemption
was extended to veterans and nonprofit fraternal organizations if
in fact social benefit being derived from those services is the stand-
ard by which Congress felt that the nine categories of exemptions
should be granted.

I have to think that is part of your consideration here.
Mr. KASTENMEIER. You have all obviously done research on the

questions to the extent of the State fairs. The fact is that a case in
point had been educational institutions' use of mass audiences
presumably for profit which appeared to be in abuse; the great
rock groups that appear at the great universities for thousands of
people and then the question is asked, is that really what the law
intended at the outset to exempt that sort of activity?

The committee answered no.
The State fair, I think, is an anomaly of a sort, although some

rationalization was offered at the time.
Let me ask you this: The reason I am a little bit up in the air on

this one, I was reading the testimony of one of the witnesses to
come which indicates that ASCAP will license each Legion post
which regularly uses music for only $40 annually.

This is a significant reduction from the fees ASCAP charges
commercial establishments which perform music in a similar fash-
ion.

I am not sure whether this is prospective or what, since the cases
used indicate-both by the VFW, by Mr. Schwab, and by Mr. Weis,
indicate a larger fee.

Mr. Schwab, you offered an agreement indicating what I take it
to be an annual fee of $285 for an Effingham, Ill., VFW post.

You, Mr. Weis, referred to fees which average $187 a year.
We are talking, apparently, about one performing rights society.

Can you explain the anomalies?
Mr. RIGGIN. I would be happy to explain them, Mr. Chairman.
At the current time the American Legion is being charged just

as the VFW and the Moose are being charged in accordance with a
set of standards established by the respective copyright agencies.



574

The $40 figure to which you refer derives from some discussions
that the American Legion and ASCAP and BMI, in fact, have
involved themselves in over the last 10 months.

It was the position of the American Legion, as we went into
these discussions, to, in view of current law, and in view of our
requirement to pay as the law is now interpreted. We felt that it
would be beneficial to us obviously if we could get a lower rate.

We are not a commercial, profitmaking operation. That discus-
sion was designed simply to create an agreement until a legislative
remedy or a legislative resolution of the situation was established.

It was not designed to be a permanent negotiated settlement.
It, in fact, does not indicate a change in our position where we

would seek a resolution of the problem through negotiation rather
than legislative remedy.

The $40 figure is something that is being discussed at this point.
It is not in effect.

Mr. KASTENMEIER. I understand.
Let me ask you then, would a $40 annual license per chapter be

excessive?
Mr. RIGGIN. Of course, $40 wouldn't be excessive; no, sir. Our

concern is that if we allowed $40 to be established as an annual fee
at this particular point and therefore failed to seek legislative
remedy on that basis, we are then exposing ourselves again to rate
increases in the future which we don't have any control over at all.

I do not believe that the $40 rate would last more than 1 or 2
years in any kind of agreement with either one of the copyright
agencies.

Again, that is something that was designed as an interim remedy
to the situation as we saw it.

Mr. KASTENMEIER. I notice that the bills include veterans and
fraternal organizations. I think the term is "performance of a
musical work in the course of the activities of a nonprofit govern-
ment organization or a nonprofit fraternal organization."

Why are other nonprofit clubs or organizations, groups, not in-
cluded? Might they not have the same claim? Should the bill be as
narrow as it is?

Can you distinguish why it is nonprofit veterans and fraternal,
but not other nonprofit organizations?

Mr. RIGGIN. I can't give you a description of what the thought
processes were of those people who introduced the bill.

I can say that we talked to a lot of people and asked them to
introduce legislation for us.

Perhaps you could give an example of another nonprofit organi-
zation that would be included in something like this. I am not quite
sure what you are asking about, sir.

Mr. KASTENMEIER. Well, a chapter of the American Red Cross
would neither be fraternal nor veteran-they would be nonprofit
and they would be charitable-I don't make the argument.

Practically speaking, I understand that veterans' organizations
and the fraternal organizations were the ones most directly affect-
ed to engage in this activity and perhaps not other groups.

I was just asking for the purpose of fully exploring the impact or
nonimpact.
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Mr. RIGGIN. I think the difference there, Mr. Chairman, is the
fact that nonprofit fraternal and nonprofit veterans' organizations,
of course, do this on a continuing basis, use music on a continuing
basis, whereas the American Red Cross would be doing it once a
year or at a special event.

I would imagine that would be one distinction that could be
drawn. Whether, in fact, that was part again of the thought proc-
esses of these respective authors as they introduced this legislation,
I don't know.

Mr. KASTENMEIER. I ask this question collectively. Have your
communications or negotiations over the past several years since
the passage of the 1976 Copyright Act been primarily with ASCAP
or with BMI and SESAC equally?

Mr. WEIS. In our case, Mr. Chairman; no.
ASCAP has been the most aggressive of the 3 and at the last

count that I took they had contacted 700-some lodges. BMI, I be-
lieve, is somewhere around 500. SESAC is probably less than 100.

I didn't take a total of that one. In all three instances the
impetus, the momentum is increasing in keeping with the theory of
maximizing royalties and eventually having all organizations li-
censed that require it.

Mr. SCHWAB. Mr. Chairman, at the Senate hearing in the last
Congress, one of the copyright organizations, in response to a ques-
tion, said they would be willing to negotiate a lesser royalty for
veterans and fraternal organizations, but this would, No. 1, place
our State quartermasters in the position of doing the paperwork,
the bookwork, the legwork and acting as a collection agency for
ASCAP, primarily ASCAP and BMI. This is somewhat distasteful
to us.

We would be working for them, as a matter of fact.
Mr. KASTENMEIER. The language reached by the Senate to which

the exemption applies, where the general public is not invited,
which activities are carried on for charitable purposes, would this
be descriptive of nearly all the cases of the use of live music or
some of them only in terms of fraternal or veterans' organizational
activities?

Mr. WEIS. In our case, Mr. Chairman, it would be descriptive of
many of them, but not all of them. That was the reason why I
mentioned in the testimony that the action of the Senate subcom-
mittee narrowed our original appeal and our request.

Nevertheless, that is acceptable to us in the terms of a compro-
mise. We are in agreement.

Mr. KASTENMEIER. Then you would be left either with discontinu-
ing other activities or subjecting yourself to liability and licensing,
wouldn't you, for the other activities which did not comply fully
with the general public not being invited and the purpose of which
was being carried out for charitable purposes?

Mr. WEIS. That is correct; yes, sir.
Mr. SCHWAB. That would cover activities-should cover all activi-

ties in our V.F.W. posts because inviting the public would subject
the post to revocation of their charter. I have said suspension or
revocation. It would really be revocation of the charter.

The only problem that might arise would be with renting out the
hall to private parties or other organizations. That is another area
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that would have to be explored because our posts frequently do
rent out their function rooms for private parties and they are not
V.F.W. functions per se.

Mr. RIGGIN. Mr. Chairman, we think that the language as adopt-
ed by the Senate Judiciary Subcommittee on improvements in
judicial machinery is reflected in a bill which has been introduced
in the Senate this year, S. 603.

Mr. KASTENMEIER. By whom?
Mr. RiGIN. By Senator Zorinsky.
By the way, cosponsored by four members of the Senate Judici-

ary Committee.
We think the bill, as introduced this year, as modified last year

by the Senate Judiciary Subcommittee, is worded in such a fashion
that it makes it only fair to the authors and composers and to the
copyright organization.

It specifically states that the social function or the function has
to be organized and promoted by a nonprofit veterans' or fraternal
organization and that the proceeds from such a performance after
deducting reasonable overhead costs would be used exclusively for
charitable purposes. That is only fair.

I have to agree with Mr. Schwab. If we have any operations, any
activities that are going on around the country in our local Legion
posts which do not conform to those requirements, then those posts
are subject to having their charter revoked by the organization.

If the public is invited on a consistent basis, it puts us in compe-
tition with commercial enterprises down the street who do have to
pay copyright royalties which is, of course, a circumstance that
would be unfair.

I know that the copyright organizations are going to make that
point when they come up here and testify before you in a few
minutes. It is absolutely a legitimate point.

Mr. KASTENMEIER. Of course, we will hear from them, but the
option would be not necessarily whether you revoke their charters,
and you might want to do that, but that is your own business. But,
whether they do then, in fact, become fully liable for licensing.

They then exceed the exemption.
Well, I appreciate that testimony.
Mr. SCHWAB. Mr. Chairman, I have a question.
Knowing little about copyrights, when this issue surfaced I was

amazed that the copyright ran for the life of the composer or
author and for 50 years after his death. That is down into the third
generation. Is this the rule for all copyrights?

Mr. KASTENMEIER. It is the rule for all copyrights which are
attributable to individuals as of 1976, pursuant to the 1976 Copy-
right law.

Prior to that they were for terms of 28 years, renewable for 28
more years, or 56 years, but the life plus 50 was the common term
granted in the rest of the world; Western Europe, for example,
although there are some variations of that.

We made our law conform to that not only to protect our authors
and composers, but to enable us to enter into certain international
conventions. It is indeed a long time.

I know there are some people who felt that in terms of the
second and third generations it was questionable what public bene-
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fit is derived from that, but the term is an expression of concern
for protecting the work of authors and composers and is meant to
be generous to them.

Mr. SCHWAB. All right. Thank you, sir.
Mr. KASTENMEIER. The term for a motion picture corporation, I

think, is 75 years. They have no life, but for individuals it is life
plus 50 years.

The gentleman from Illinois?
Mr. RAILSBACK. Thank you, Mr. Chairman.
Has there ever been a legal determination that you are liable?
Mr. RIGGIN. A legal determination that we are liable if an indi-

vidual post does not pay?
Mr. RAILSBACK. Yes.
Mr. RIGGIN. You are asking whether the legislation, the current

law has been tested?
Mr. RAILSBACK. Yes. Exactly.
Mr. RIGGIN. I am not aware of an individual case where that has

been tested. I just am not personally aware of it. I am sure that
the--

Mr. RAILSBACK. Are any of the other witnesses aware of any?
Mr. SCHWAB. I am unaware of it having been tested in any of the

States. This would have to be a State action, by the V.F.W. in the
State function.

I will pursue this matter, but I am not aware of any at this time.
Mr. RAILSBACK. What are we talking about in terms of your own

experiences? Have many of the locals been paying the copyright?
I know some apparently have and some have not.
Mr. SCHWAB. Yes, sir. ASCAP has been the most aggressive;

there is no question about it. BMI less so, and really I don't think
we have heard from this organization called SESAC. I don't know
what that stands for. Apparently a survey that is underway now,
ASCAP and BMI have been most active in Indiana, Maryland,
Washington and Michigan.

Mr. RAISBACK. What has been the response to their activities?
In other words, what have your various locals been doing?

Mr. SCHWAB. Of course, when the public law was passed, we
advised all our posts that they should pay because performing
music in their homes without a license would be an infringement
and subject the post to a $250 fine for each piece of music per-
formed without a license, plus court costs and attorneys' fees.

I have had a post call me and say, look, they have contacted me;
do I have to do this?

I say, absolutely you do. We are trying to have the law amended,
but you have to comply.

Mr. RAILSBACK. So really as far as any of you know, there has
not been any kind of a formal, judicial determination that you are
in fact liable, but that is as you see it yourselves?

In other words, you believe that you are liable?
Mr. SCHWAB. Yes, sir. The public law says so.
Mr. RIGGIN. We have been so advised by the respective agencies,

by the respective copyright agencies. Obviously it doesn't make any
specific reference, I don't think, to our liability in the law as it
stands. It is just that we lose our exemption as a nonprofit veterans
organization.
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I think it is under subparagraph (4) or something, of section 110.
That is the most precise point, we lose our exemption. -

We do charge admission and we do pay the performers. We,
therefore, lose it.

Mr. RAILSBACK. Most of the performances that we are talking
about, however, are not open to the general public?

Mr. SCHWAB. No, sir, they are not.
Mr. RAILSBACK. They are for the members? Even the fundraising

affairs?
Mr. SCHWAB. Sir, they are for members of the VFW in good

standing, the ladies' auxiliary, and their bona fide guests, not open
to the public.

The purpose of most occasions where music is hired is to raise
funds for community activities.

Mr. WEis. Speaking for the Moose, Mr. Railsback, if I may, it has
not been tested judicially with the Loyal Order of Moose as a party
yet. However, the advice of our counsel is unanimous that there
just isn't any question about our liability at the present time,
despite the fact that all of our music functions are limited to our
members, their wives, and their guests.

Mr. KASTENMEIER. Would you yield?
Mr. RAILSBACK. Sure.
Mr. KASwENMEIER. The common practice in these various commu-

nities, chapters, and so forth, is, I take it, members would sell
tickets to people, probably people they knew, friends, whatnot.
There isn't a sale at the door to one and all type of thing, but
tickets are commonly sold, I take it, in the community, to various
people who are not members? Those are people you are calling
guests, is that correct?

Mr. WEis. No, sir.
Mr. KASTENMEIER. No?
Mr. WEis. No, sir. In the Loyal Order of Moose, particularly in

our case, tickets are not sold to the public. Tickets are sold to
members.

Mr. RAILSBACK. I guess I am thinking the same thing that if you
have a fundraiser and some of your members go out and sell
tickets to their friends, then isn't that a little bit different than
just selling within your own membership?

Mr. WEIS. Mr. Railsback, we have a positive statement in our
testimony that the Loyal Order of Moose never goes outside the
organization--

Mr. RAILSBACK. I am not talking right now about the Loyal
Order of Moose. I was getting back to the veterans groups.

Mr. SCHWAB. Sir, the only way I can answer is that this is not
supposed to happen. It is not supposed to happen. It is a violation
of our constitution and bylaws.

Mr. RAILSBACK. Oh, is it?
Mr. SCHWAB. Yes, sir. I go to a VFW post where they have never

seen me before. I have to show them my card to enter the post. It
is that tight normally, yes, sir.

Mr. RAILSBACK. I think that is all I have, Mr. Chairman.
Mr. KASTENMEIER. I was just trying to determine when the liabil-

ity occurs here.
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"Performance of a musical work other than in the transmission
to the public without the purpose of direct or indirect commercial
advantage and without the payment of any fee or compensation for
the performance of any of its performers," and so forth.

"If there is (a) no direct or indirect admission charged."
I was trying to determine whether you had to have both or one

or the other.
Mr. SCHWAB. Either/or, I believe, Mr. Chairman.
If you pay the musicians or charge admission.
Mr. KASTENMEIER. If you did not charge at the door, if you paid

the musicians--
Mr. SCHWAB. You are still liable.
Mr. KASTENMEIER. I want to thank the three members of this

panel. You have been very helpful, and forthcoming in describing
the views of your organizations on the several pieces of legislation
before us.

I indicated earlier the committee did consider taking the matter
up last year, but did not reach this question because of the heavy
press of legislative business.

We are pleased to have an opportunity to hear you on this and
we will have to take the matter under advisement on the basis of
the testimony here this morning from you and our subsequent
witnesses.

We are grateful to all three of you.
Mr. SCHWAB. Thank you, Mr. Chairman.
Mr. KASTENMEIER. All three of our next witnesses have been

expert witnesses before this subcommittee not only once, but many
times in the past.

I would like, of course, to greet Mr. Bernard Korman of the
American Society of Composers, Authors and Publishers. He is the
general counsel of that organization.

I would also like to greet Edward M. Cramer, president of the
Broadcast Music, Inc., and Mr. Albert Ciancimino, special counsel
to SESAC, who formerly was general counsel.

Mr. Ciancimino has been before the committee many times in
the past as well.

All three of you we greet again.

TESTIMONY OF EDWARD M. CRAMER, PRESIDENT, BROADCAST
MUSIC, INC.; BERNARD KORMAN, GENERAL COUNSEL, AMERI-
CAN SOCIETY OF COMPOSERS, AUTHORS AND PUBLISHERS;
AND ALBERT CIANCIMINO, SPECIAL COUNSEL, SESAC, INC.
Mr. KASTENMEIER. Mr. Cramer, would you like to proceed first?
Mr. CRAMER. Thank you, Mr. Chairman.
I have a brief four-page statement which I hope the committee

will incorporate in the record. I think I can be briefer than the
four-page statement because my position was summarized quite
succinctly in some of the questions that you put to the witnesses.

I do have, however, four or five other statements here which I
ask be included in the record; one by Irwin Levine and L. Russell
Brown. They are the songwriters who, among other things, wrote
"Tie a Yellow Ribbon" which became part of the American heri-
tage during the Iranian hostage crisis; and a statement by Pee Wee
King who wrote, among other things, "Tennessee Waltz;" Sy
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Oliver, one of the great oldtime arrangers for Tommy Dorsey, who
is still very active; Jerry Goldsmith, one of the leading composers
of motion picture music, who has won Academy Awards and three
Emmies; Gunther Schuller, who is head of the Tanglewood Music
Festival, head of the New England Conservatory, perhaps better
known to the general public because he wrote and arranged most
of the music for "The Sting;" and Boudleaux and Felice Bryant
who are well-know writers, particularly popular. They are popular
today but were very, very popular in the sixties.

I submit these to you as representative of the views of the 40,000
writers that BMI represents and I assure you, despite statements
made by the proponents, that our affiliates do oppose this legisla-
tion. No question about it.

Mr. KASTENMEIER. Without objection, those several statements
will be received in the record, as well as your own statement and
indeed that of Mr. Korman and Mr. Ciancimino with any appendi-
ces or other materials they may care to submit at this time.

[The complete statement of Mr. Cramer follows:]

PREPARED STATEMENT OF EDWARD M. CRAMER IN OPPOSITION TO BILLS REGARDING
VETERANS' AND FRATERNAL ORGANIZATIONS

My name is Edward M. Cramer. I am President and Chief Executive Officer of
Broadcast Music, Inc. (BMI), a non-profit organization representing some 60,000
American composers, lyricists and publishers, located in every state. BMI's main
task is to collect the royalties for these thousands of affiliates wherever their music
is Performed around the world.
" 'O-b-6half of BMI, and on befalf of our 60,000 affiliates whose music America
plays and whose songs America sings every hour of the day, I am making this
statement in opposition to the bill which would exempt "non-profit veterans organi-
zations and non-profit fraternal organizations from paying royalties" for the per-
formance of music as required by the Copyright Act.

Such bill is more than a piece of narrow special interest legislation. Leaving aside
questions about its constitutionality, its enactment would create serious precedents
which I'm sure its well-intended sponsors did not have in mind.

Simply stated, the questions it raises are the following:
If the organizations can hold dances and charge admission, but don't have to pay

the owners of the music they play, then why can't the owners of the halls be
required to furnish their facilities rent free,

y can't these organizations require motion picture companies to furnish films
without charge?

Can they go to the local newsstands and bookstores and demand free magazines
and books for their lounges?

Should they be required to pay carpenters or plumbers?
I give you these simple examples and it takes little imagination to expand the list,

to ilustrat t he basic flaw in the proposed legislation.
The composer of music and the writer of songs is a creator. What he creates is his

property, just as the machine dreamed up by the inventor is his property. The
patent law protects the property rights of the inventor; the Copyright Act protects
the property rights of the music creator.

If this subcommittee votes to take away the property of the song writer in order
to give fraternal and veterans organizations an exemption from royalties under the
Copyright Act, it will be voting for discrimination against those Americans who
make their living from the music they create.

This bill does not provide the fraternal and veterans organizations with a broad
exemption from paying the musicians who play at their functions, from paying for
the other performers and entertainment, from paying for the liquor, soft drinks and
other refreshments, from paying for the utilities and the cleanup costs.

Only the property of the song writers is taken away, without compensation.
As a veteran, I believe that the veterans of our wars are deserving of benefits

because of their service. However, this legislation has nothing to do with the service
of veterans to our country. Certainly hundreds, and probably thousands, of the
nation's song writers are themselves veterans, and except for the few stars in music
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performance, most song writers eke out a bare living from their music. Should this
subcommittee vote to take from one group of veterans and give to another?

Hundreds, perhaps thousands, of the nations song writers belong to fraternal
orders. Should this subcommittee vote to take from one and give to the other? No!
Of course not!

What is this royalty insofar as these organizations we are discussing? We are
talking about a small annual fee-as low as $35 per year-from each user of the
copyrighted music. For this small fee, BMI issues a blanket license for the use of all
the music of all its 60,000 affiliates.

Congress has already given intensive thought and discussion to the issue raised in
this bill. Congress debated the issues from 1965 to 1976, when the Copyright Law
was enacted. Congress specifically eliminated the copyright exemption given for"non-profit" performance of music under the original act of 1909.

In considering the new copyright legislation in 1976, Congress found that the line
between commercial and "non-profit" organizations had become increasingly diffi-
cult to draw, and that there was widespread exploitation of copyrighted music by so-
called non-commercial organizations.

Congress found that many of the so-called "non-profit" organizations were actual-
ly getting an unearned subsidy by not paying for the music they performed, and
that the "non-profit" organizations should pay for music just as they paid for all
other property, for all other goods and services they used.

It is important to recognize that the new Copyright Act already provides an
exemption for non-profit organizations-including the fraternal orders and veterans
posts-from paying royalties on copyrighted music. These organizations can play all
the music they wish for free, so long as no admission is charged and so long as no
compensation is paid to the musicians, or to the producers, or the promoters of the
affair.

However, if the musicians are paid, if the promoters or producers are paid, then,
says the Copyright Act, the song writers must also be paid a royalty for their music.

Svrely this is fair to all concerned.

Mr. CRAMER. Leaving to the side any questions, legal questions of
the constitutionality of this legislation, in my view the enactment
of this legislation would create serious and in my view dangerous
precedent which I am sure that many of the people who supported
it are well intentioned and really didn't think about it or realize.

The chairman said what I was going to say, but I will repeat it.
On behalf of our affiliates, we don't question that these organiza-
tions are well intentioned, that they provide a service for their
members and for the public at large.

We agree. That is not at issue with us.
But, our objection is simple: When these organizations hold func-

tions and they pay for all the goods and services they use, they
want an exemption only for one supplier of services, only for those
who furnish the rights to play the music.

A distinction was attempted to be made here between, for exam-
ple, a musician and a composer, but let's take a hall, a physical
facility that is not being used.

Would they propose that the organizations, because they have a
noble purpose, be permitted to go in the community and say we
want to use that hall for our function tonight?

It is not going to detract from you, the landlord, because you are
not using it anyway. I see no difference.

The rights that our composers have, the intangible right of
public performance-it is intangible but it is as much property to
them as the physical building.

Why can't these organizations go to the motion picture compa-
nies and say to the movies, we want to take your film and we want
to show the film tonight? It is not going to be used up.
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I can't believe that we would sanction legislation which would
permit them to go ahead and take films to use, but that is what
they are asking.

Can they go to the local book store and say, I want the following
magazines because we want to put them in our lounge because we
have a noble purpose?

What about the local carpenter, the plumber, or any other sup-
plier?

I just give you these simple examples. I am sure we can extend
them.

The point is that if our affiliates want to make a contribution to
these organizations, they should be free to do so just like they can
contribute to any other charitable organization, but they should
not be compelled to make that contribution.

Mr. KASTENMEIER. May I interrupt, Mr. Cramer, to ask, is there
any way-I assume you mean that more than rhetorically-is
there any way that can be accomplished in the present day setting?

Could one of your composers say, look, I happen to be a member
of the VFW and if one of the posts wants to use my music any
time, I would like to make it available to them?

Mr. CRAMER. Yes.
Mr. KASTENMEIER. Is there any way such a clearance could take

place?
Mr. CRAMER. Absolutely. I am sure my colleagues will explain to

you-Mr. Korman of ASCAP, it is our procedure if our individual
members want to grant a license of that kind, they can grant
individual licenses, or they can make a contribution.

I am digressing a bit, but we talk about-perhaps this is as good
a point as any to bring it up.

We talked about how much is involved here. We offered, during
the hearing before the Senate subcommittee, to negotiate deals on
a basis which would give us statewide contracts for $35 a post. We
met with representatives of the Moose and we got no response. We
went out to their headquarters. That is what we are talking about
here. We are not talking about millions of dollars. We are talking
about a small amount of money. We are really talking about a
principle.

I do want to point out in concluding here that the act does
provide an exemption now for nonprofit organizations, including
the veterans' organizations and fraternal organizations. They don't
have to pay. They can play all the music they want as long as
there is no admission charge and they don't pay the musicians.

Our position is that if the musicians are paid, the producers are
paid, or the promoters are paid, then the songwriters should be
paid.

One last comment: During the hearings before the Senate in
response to the comments made, particularly Congressman Rails-
back's similar observations here, they kept repeating that the
public was not invited to these functions.

I produced at that hearing hundreds of ads with the logo from
VFW, with the logo from the AF of M, with the Moose on it, public
invited, $3, $6, public invited.

Those ads were submitted. They were part of the record. I have
some of them here.
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Moose Lodge, with the Moose logo, Friday, October 5, pizza and
beer; Saturday, October 6 dance, just country. Nothing about limit-
ing this to members.

I have many ads here from the VFW with the VFW logo. Despite
the testimony here-this was given to these people last year and I
don't believe that any VFW branches were suspended.

Thank you for your time. I will be pleased to answer questions.
Mr. KASTENMEIER. Thank you, Mr. Cramer.
Mr. KASTiNMEIER. Mr. Korman.
Mr. KORMAN. Thank you, Mr. Chairman. I understand the

ASCAP statement will be made part of the record and I shall not
even summarize it in order to make just a few brief points.

I think the issues here are clear to all.
I should perhaps call the chairman's attention to some of the

discussion in the appendix. We deal in the appendix with some of
the legislative history."

Mr. Chairman, this will be deja vu for you.
Back in 1965, 16 years ago, this issue was being aired as to how

to deal with the whole question of performances by charitable
organization in the context of whether a veto should be permitted.

The issue was being discussed not by us; it was raised by repre-
sentatives of the Commerce Department and the people discussing
the issue were Congressman Poff, yourself, Mr. Chairman, and
Professor Nimmer.

Congressman Hutchinson was also involved.
If you look back at that record which we have summarized, you

will find the issues are laid out. Congress decided not overnight,
but after very careful consideration, which exemptions belong in
the law.

Section 110 was very, very, very carefully thought through. Noth-
ing has changed to suggest that these good people should be
exempt.

One of the representatives referred to Humpty-Dumpty this
morning, which leads me to suggest that the arguments being
made here are really Chicken Little arguments.

The sky is falling; the rates are going to go through the roof;
everybody is going to be sued.

What has happened? There hash't been a single lawsuit brought
under this act.

As a matter of fact, we sued the AMVETS under the old act and
they were liable.

These people are probably liable in many cases under the old act.
Indeed, the American Legion had a policy of cooperating with
ASCAP whenever we had a complaint from a licensee that the
licensee was suffering from competition from an American Legion
post.

We would get in touch with national headquarters of the legion
and say post number so and so in such and such a town is furnish-
ing musical entertainment. We have a licensee who is being hurt
and complaining. Would you please see to it that they take care of
this? And they did.
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We had at least 100 American post licenses under the old law.
Now we are talking about total payments for ASCAP, BMI, and
SESAC of $100 a year.

The fear is expressed that somehow that is going to cause people
to stop using the music or the post to become bankrupt. That is
nonsense.

ASCAP has been around since 1914. I might say that John Philip
Sousa, who had the Marine Band, must be spinning in his grave
when he hears these folks thinking they ought not to pay for his
works, those that are still protected.

They aren't radically changed. Nobody cian cite an instance
where ASCAP went to someone who had been paying fees at a
given level and suddenly-not suddenly; over a period of time,
suggesting that those rates should be radically changed.

I think it is important that the committee recognize that that is
the way the world works. There is another thing the committee
should recognize about this world. That is, that these organizations
are in many communities in this country the center of social life in
those communities. They are the local restaurants, the local bars,
and the local nightclubs; and the small entrepreneur attempting to
compete is at a disadvantage.

We are not talking about any money, as I say. Why should they
be under any disadvantage.

We want to put in the record-Idon't want to take a lot of time
with it now, but I am sure the VFW, the Moose, the American
Legion representatives are honestly stating what they understand
to be the position with respect to the admission policies of their
groups.

The trouble is, those aren't the policies. People do go, the public
does go to all of these places.

Here is an ad. This is December. I am sorry, November 27, 1980.
Long after the hearing in the Senate last year. Dance, Whiskey
River, Friday November 28, from 9 p.m. to 1 a.m. Everyone wel-
come. VFW club. Everyone welcome.

Does that suggest it is limited to members of the VFW? I don't
think so.

Mr. KASTENMEIER. One thing I am not clear about is whether the
activities are carried on by the VFW post or by someone else who
has rented or has use of the VFW hall?

Mr. KORMAN. I don't know the answer to that in this case.
All I have is the ad, Mr. Chairman. It may be it is leased out, but

I don't believe it is.
Mr. KASTENMEIER. I think this might be a necessary time to take

a break. We are in the middle of a vote. The second bells have
rung. I hate to divide your presentation in two parts, Mr. Korman,
but we are going to have to rush off. We will be back in several
minutes. We will then continue these hearings.

(Recess.]
r. KASTENMEIER. The committee will come to order.

When we recessed 10 minutes ago, we were in the middle of
hearing from Mr. Korman. We were in a discussion about whether
public notices indicating that the public was welcome or inviting
the public was, in fact, necessarily attributable to the lodge or the
post itself.
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Just to pursue that 1 minute further, -Mr. Korman, would the
situation be any different if the lodge or the post rented their hall
for that purpose?

Would there be a copyright liability on the lodge or post if they
leased or rented their hall for such a public purpose?

Mr. KORMAN. I think the normal rule, Mr. Chairman, is that the
landlord is not liable for infringements that occur except where he
has and exercises the power to control what goes on or shares in
the proceeds, for example.

The leading case, I think, was Shapiro Bernstein against H. L.
Green in the second circuit where the H. L. Green stores had
leased out to a record seller a portion of a store.

The record seller was selling infringing recordings, piratically
made recordings. The landlord there, the department store, had the
power to control and also, I think, had a lease that provided that
he would share in the profits of the concessionnaire.

Normally I think in a situation like a post leasing to a promoter
for a concert or a dance, the post probably would not be liable.

Mr. KASTENMEIER. In other words, in these cases we would have
to find that the post or the lodge itself was promoting or underwrit-ing the event?Mr. KORMAN. I believe so.

Mr. KASTENMEIER. Well, proceed. You are in the middle of your
presentation.

Mr. KORMAN. I was about to say something about the Moose, but
in view of your question, Mr. Chairman, let me call attention-I
am going to take a few of these and ask permission to submit some
for the committee's record here. [Exhibits are available in the
Subcommittee on Courts, Civil and Administration of Justice files.]

Here is an ad of November 27, 1980, again long after the Senate
hearings. New Year's eve party, legion community center, featur-
ing the Squires, one of the most popular groups in the State, in
South Dakota.

Limited number of tickets being'sold. $25 per couple, $15 dollars
a single.

Lunch, mix, and ice will be furnished. Contact certain people for
tickets.

Sponsored by American Legion Post No. 88.
There is no question about that one.
Moose Lodge. This one is November 20, 1980. Friday, November

21, Women of the Moose game night, 7 p.m., public invited.
Saturday, November 22, Legion of the Moose, chili/oyster supper,

5 p.m., legion members and wives free; dance to the music of
Country Goodtimes, 9 p.m. to 1:30 a.m., Lodge closes at 2 a.m.

When they say legion members and wives free, that suggests to
me that others are going to be charged admission.

In any case, it is clear the entire public is being invited.
Moose Lodge, Friday and Saturday nights, November 28 and 29,

Country Squires.
Wedding dance, Saturday November 22. All of these are 1980.
At the Montrose Legion Hall, everyone welcome.
A question raised in one of the statements concerned the father

of the bride having to pay because guests at the wedding might not
otherwise have been members of the formal family circle.
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I am sure that is a misreading of the law.
Here is a wedding dance. It isn't really a wedding dance. It is an

occasion to get everybody in the community together. Celebrate a
wedding, but it is the public. It has nothing to do with a limited
group of people.

Mr. KASTENMEIER. Let me read one. Fish fry. Walleye or cod,
every Friday at Chisholm Servicemen's Club, 5 to 8, takeout orders.

What interest do you have in that?
Mr. KORMAN. I have none. Did I submit that?
Mr. CRAMER. That must have been mine.
Mr. KASTENMEIER. That is yours, Mr. Cramer?
Mr. CRAMER. May I answer that?
Mr. KASTENMEIER. Yes.
Mr. CRAMER. Part of that was to show that these organizations in

their general functions don't limit their activities solely to mem-
bers. Not just with music, Mr. Chairman. That the scope of their
activities goes far beyond limitations solely to the members, wheth-
er it be dances, fish fries, or something else.

Mr. KASTENMEIER. All right.
Mr. KORMAN. Mr. Chairman, we have other ads that indicate

that all of these groups invite the general public to occasions where
music is being performed.

I shall submit those, if I may, at a later date.
I have only one or two quick points.
First, with respect to the agreement reached with the American

Legion, it is an agreement. We have shaken hands on it. The terms
are noted. Indeed, the fee will not stay at $40. It will go up. It will
be adjusted for consumer price index changes.

I think the first adjustment will be in 1983, but it isn't going to
go up very much.

Considering what this fee is, $40 per year, these people charge
$25 a couple for a dance. So you are not talking about a lot of
money. Agreements along these lines are available to these other
groups if they will sit down and talk to us.

Again I stress we have tried to talk to them. We have not
brought any lawsuit. We are certainly not acting-our members
might complain perhaps, but we are being-they might say we are
being dilatory or not properly protecting their rights. There are a
lot of infringements going on daily.

The notion that somehow we are imposing a burden on the
Veterans of Foreign Wars, when we ask them to keep some rec-
ords, what records are we asking them to keep? For $40 per post,
please tell us which of your posts are covered.

The only records that the State organization would have to keep
under the American Legion agreement-and the same would -be
available to these other groups--would be records of those posts for
which fees are to be paid; namely those where music is used.

All they have to do is pay $40 for each of them and list them so
we know. I can't believe that is much of a burden.

When you consider that people have been infringing copyrights
and this is the price for a license to use all the copyrighted music
in the world, if you add BMI and SESAC, that is what you are
talking about, I must say it is Chicken Little, Mr. Chairman.
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Having said that twice now, I suppose I should stop here unless
there are questions.

[The complete statement of Mr. Korman follows:]

PREPARED STATEMENT OF BERNARD KORMAN, AMERICAN SOCIETY OF COMPOSERS,
AUTHORS, AND PUBLISHERS, IN OPPOSITION TO H.R. 2007 AND H.R. 2108, BILLS
To AMEND THE COPYRIGHT ACT

The American Society of Composers, Authors and Publishers (ASCAP) submits
this statement in opposition to H.R. 2007 and H.R. 2108.

INTRODUCTION

H.R. 2007 and H.R. 2108 are ill-conceived attempts to deprive creators of the
rights to their property, under the guise of assisting charitable organizations. They
are unjustified pieces of special-interest legislation, and would do great harm to the
Constitutional principle of protection of authors's rights. As we shall show, there is
neither a legal nor a practical justification for passage of these bills. To the con-
trary, there are many sound reasons why they should be defeated.

I. THERE IS NO LEGAL JUSTIFICATION 'FOR THE PROPOSED EXEMPTION

We have attached, as an Appendix, a detailed statement of the legal issues raised
by the proposed legislation. It shows that there is no legal basis for the proposed
exemption for uses of music by fraternal and veterans' groups:

The 1976 Copyright Act represents the proper standard of copyright protection; it
is not an aberration, as the fraternal and veterans' groups have suggested.

Congress carefully considered both the "for profit" and "public" aspects of the
performing right in the 1976 Copyright Act, and concluded that fraternal and
veterans' groups should pay for the musical property they use.

Congress has already granted a well-reasoned exemption for performances of
music by these groups in 17 U.S.C. § 110(4), and it should not be changed.

The expanded exemption these bills propose would improperly erode copyright.

II. THE FACTS ABOUT ASCAP LICENSING OF FRATERNAL AND VETERANS'
ORGANIZATIONS

Some of the statements made by the proponents of these bills and similar ones
regarding ASCAP's licensing activities are distortions of the facts. Many of these
statements were made at the last year's hearings on S. 2082 before the Senate
subcommittee.

A. Fraternal and veterans' groups pay nominal amounts for the right to perform
ASCAP music, and can well afford it.-Most amazing are the dollar figures quoted
in -regard to license fees. Senator Zorinsky testified that the Moose pay "over
$500,000 a year in fees to copyright owners.' and that the American Legion "pays
over $1.5 million a year in fees to copyright owners." I (The spokesman for the
Moose later said this group's figure was "projected." ) The Eagles' representative
said his organization is now paying about $550,000 annually to copyright licensing
organizations. I These claims have no basis in fact.

The facts are these: ASCAP has licensed 836 Moose lodges, for a total annual
amount of $153,900, not $500,000. Before our recent agreement with the American
Legion, described below, we had licensed 509 Legion posts for a total annual amount
of $61,400, not $1.5 million. And 427 Eagles aeries have been licensed, for a total
annual amount of $66,100, not. $550,000. BMI's representative testified that the
amounts these organizations say they are paying in license fees are not going to
BMI. Whatever the source of these grop1ps error, their wildly exaggerated claims
cannot be accepted as a rationale for support of this legislation.

The fact is that these groups are able to pay reasonable license fees, as shown by
the most recent audited financial report of the American Legional National Head-
quarters, which was filed with the House Judiciar Committee. It shows an excess
of income over expenditures of $1,129,221 in 1978 and $964,824 in 1979. These

'Tr. Aug. 20, 1980, 5.21d., 6.3 Id., 14.
4 Id., 27.
sId., 78.
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roups are not in any danger of going bankrupt if asked to pay the nominal license
ees we suggest.

B. Fraternal and veterans' organizations frequently compete with commercial es-
tablishments. They should not be allowed to gain a free ride by virtue of their
charitable status, to the detriment of honest businessmen.-The fraternal or veter-
ans' organization is frequently the social center of the community. It not only caters
to its own members, but may be open to the general public as well. As such, it is in
competition with commercial bars, grills, taverns and dance halls, vying with them
for patronage.

Both the fraternal or veterans' organization and the commercial establishment
have identical expenses for the property-the goods and services-they use. Both
pay market prices for fuel to heat their buildings, for the janitors and custodians to
take care of them, for thq liquor they serve to patrons and for the dance bands
which provide entertainment.

But the fraternal and veterans' groups now seek to single out one form of
groperty-the musical performing right-and, because they are ostensibly "charita-

le", use it without payment. That would give them an edge over their competitors,
who do pay for this valuable property. The honest local tavern owner should not be
sopenalized.

0This legislation would be contrary to the very principles espoused by these
groups, for it would result in a forced, uncompensated governmental seizure of
property.-In our economic system, every man is entitled to the fruits of his labor.
Copyright is no less a form of property because it is intangible. The Constitution

provides for its protection, and for the right of creators to realize the economic
fruits of their labor.

This legislation would make a mockery of these principles. If enacted, these
groups could use another's property without permission or compensation. Support-
ing such a result is a strange posture for groups which advocate the sanctity of
property as a basic tenet of the American system.

We do not take lightly the valuable role fraternal and veterans' organizations
play in our nation. ASCAP, of course, supports the many good and charitable works
these groups undertake. Our members have shown their support in many ways-
both individually and organizationally. ASCAP members have contributed their
time, services, and money to these groups-for example, it is well known that Irving
Berlin has donated his royalties from "God Bless America" to the Girl Scouts. And
ASCAP itself has, over the years, supplied the prizes for musical competitions
conducted by the American Legion.

Our position is simple: it is based on the principles of Americanism which these
organizations espouse. No man's property should be used, let alone taken from him,
without compensation. That is what this legislation would do, and that is why we
oppose it.111. There is no need for an exemption: ASCAP has reached voluntary agreements
with the American Legion and the Shriners, licensing their performances of our
music at nominal cost. Other fraternal and veterans' organizations may obtain
similar agreements.-Since the Senate subcommittee considered an exemption for
fraternal and veterans' organizations in the last Congress, ASCAP and the Ameri-
can Legion-the bills' principal sponsor-have reached agreement on the terms of a
license. The agreement covers all Legion posts which perform our music, at nominal
cost. The details are as follows:

ASCAP will license each Legion post which regularly uses music for only $40
annually. This is a significant reduction from the fees ASCAP charges commercial
establishments which perform music in similar fashion. It is less than one-third of
the comparable commercial fee, which itself would be most reasonable.

The agreement will be made on a state level with the Legion state organizations.
Thus, local Legion posts need not be concerned with even the most minor adminis-
trative details.

The Legion posts will, in return, be ac during the valuable right to perform any,
-some or all of the compositions in the ASCAP repertory-not only the works created
by our 26,000 members, but also those created by thousands of foreign creators
whose works we license.

ASCAP has also reached agreement with the Shriners. We have licensed both
their local Temples' use of music and the substantial use of music at the Shrine
Circus, which is a major competitor of the commercial circuses. The annual fee of
only $18,000 for all these uses is paid by the national Shrine organization-again,
the local Temples are automatically covered.

We would be happy to discuss similar licensing arrangements with any fraternal
and veterans' organization. We suggest that the agreements which have already
been achieved show that the proposed legislation is unnecessary.
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CONCLUSION

The issue here may seem minor, but it is major. Congress should not do anything
to erode the rights of copyright owners, rights it granted only after careful consider-
ation over two decades, prior to passage of the 1976 Copyright Act. The Committee
should support the legitimate rights of creators and disapprove H.R. 2007 and H.R.
2108.

APPENDIX

I. THE 1976 COPYRIGHT ACT REPRESENTS THE APPROPRIATE STANDARD OF COPYRIGHT
PROTECTION

The fraternal and veterans organizations have argued that the 1966 Copyright
Act is somehow an aberration because it makes them liable for public performances
of copyrighted music. They maintain that the old 1909 Act, with its general "for
profit' limitation on the non-dramatic performing right in music, is the norm which
should be restored for them. Historically, they are in error.

The first performing right in music was granted in 1897.1 It provided for copyright
liability on the part of "[a]ny person publicly performing or representing any
dramatic or musical composition for which a copyright has been obtained." There
was no "for profit" limitation of any kind.

The 1976 Act restored the law to its 1897 condition. Thus, the "for profit"
limitation of the 1909 Act-not the 1976 Act-is the aberration in the history of
copyright protection in this country.

I. CONGRESS CAREFULLY CONSIDERED BOTH THE "FOR PROFIT" AND "PUBLIC"1 ASPECTS
OF THE PERFORMING RIGHT IN THE 1976 COPYRIGHT ACT-IT CONCLUDED THAT
FRATERNAL AND VETERANS GROUPS SHOULD PAY FOR THE PROPERTY THEY USE

Some veterans' and fraternal organizations say they were not aware of the details
of the 1976 Copyright Act when it was being considered. That may be so-but what
is more important is that Congress knew precisely what it was doing.

As the Committee knows very well, the 1976 Act did not spring into life over-
night. It was considered for a full generation-21 years-before it was enacted. Its
provisions are not hastily-made mistakes-they are the result of long and wise
Congressional consideration.

A. The elimination of a general "for profit" limitation on the performing right was
carefully thought out.-Congress appropriated funds in 1955 for a series of Copy-
right Office studies of the Copyright Law. The studies, written in the late '50's and
published in 1960 and 1961, were to form the basis for legislation to replace the 1909
law.

One study dealt specifically with the "for profit" limitation of the 1909 Act.2 It
noted that Congress could take one of four courses concerning the "for profit"
limitation: (1) it could be maintained in its existing form; (2) specific exemptions
could be substituted for the general "for profit" limitation; (3) the general limitation
could be retained and combined with specific exemptions; or (4) the limitation could
be abolished altogether.3

Congress opted for the second alternative-substituting specific and limited ex-
emptions. This approach was taken in the first Copyright Revision Bill, introduced
in 1964.1 Congress' position remained unchanged over the next 12 years, when it
was considering all aspects of copyright revision. Indeed, the Congressional reports
stated that "this approach is more reasonable than the outright exemption of the
1909 statute." 5

B. Congress granted a well-thought-out, limited exemption for certain nonprofit
uses in 17 US.C. § 110(4). That exemption should not be expanded.-In deciding
what the specific exemptions were to be, Congress concluded that no general exemp-
tion for fraternal, veterans', or, indeed, for any charitable group, was warranted.
Instead, Congress decided generally that if no payment of any sort were being made
by noncommercial groups, then non-dramatic performances of copyrighted music
should also go unpaid. Accordingly, an exemption was granted under the limited

'Act of Jan. 6, 1897, ch. 4, 29 Stat. 481.
Warmer, Study No. 16, Limitations on Performing Rights, in 2 Studies on Copyright 837

(Copright Office, Arthur Fisher Mem. Ed., 1963).3id. at 119.
4H.R. 11947, 88th Cong., 2d Seas. (1964); S. 3008, 88th Cong., 2d Seas. (1964).5S. Rep. No. 94-473, 94th Cong., 1st Seas (1975), 59; H. Rep. No. 94-1476, 94th Cong., 2d Seas.(1976), 62.
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circumstances specified in 17 U.S.C. § 110(4) (no direct or indirect commercial pur-
pose, no payment to performers, promoters, or organizers, and no admission charged
except in certain instances). Congress knew this exemption was more limited than
the 1909 law's exemption and said so.6

The fact that others were being paid was central to Congress' thinking that these
performances should not be exempt, even though the purposes were charitable.
Thus, the Reports say:

"An importan- condition for this exemption is that the performance be given'without payment of any fee or other compensation for the performance to any of its
performers, promoters, or organizers.' The basic purpose of this requirement is to
prevent the free use of copyrighted material under the guise of charity where fees
or percentages are paid to performers, promoters, producers and the like." I

A close look at the legislative history-specifically the 1965 hearings before this
subcommittee '-shows that Congress intended that creators be paid whenever
anyone else was. The issue arose in the discussion of the "veto" provision of 17
U.S.C. § 110(4)(B), which allows the copyright owner to object to "noncommercial"
performances where admission is charged and the net proceeds go exclusively to
charitable purposes.

In discussing appropriate language for the section (then numbered § 109(4)), a
spokesman for the Department of Commerce suggested that copyright protection
apply to any performance for which an admission fee is charged. The suggestion was
then discussed by Congressmen Hutchinson, Poff and Kastenmeier with Professor
Melville Nimmer. Significantly, Professor Nimmer initially did not agree with the
Department of Commerce's views-he felt that a charitable cause should be exempt
from copyright liability even when admission was charged if the net proceeds were
used for charitable purposes. However, when Congressmen Hutchinson and Poff
explained Commerce's suggestion to him-that the copyright owner should not be
compelled to make a charitable contribution under anycircumstances when others
were being paid out of the proceeds of the performance and were not also being
compelled to contribute-Professor Nimmer changed his mind and agreed with the
Department of Commerce's suggestion, as follows:

"Mr. Hutchinson. The Commerce presentation on that point mentioned net pro-
ceeds to be applied exclusively. Now there might be a different situation if the gross
proceeds were going to go, on the ground that new proceeds means everything left
after the expenses are paid.

Mr. Poff. That's true.
Mr. Hutchinson. And gross proceeds would constitute a contribution by everybody

to the cause, while net proceeds, you see, would only represent the profit after all
expenses are paid, and I think the point probably made by Commerce was that if
only net proceeds were going to be contributed, certainly the copyright owner ought
not to be forced to make a contribution where everybody else need not.

Mr. Nimmer. I must say, I find that rather persuasive.
Mr. Poff. I certainly agree with what he has said. He has said it much better than

I have been able to say it." (pp. 1820-21, emphasis added)
Congressman Poff then continued by raising the point-apparently for the first

time although he ascribed it to Commerce's testimony-that the copyright owner
should not be forced to contribute to a cause he did not believe in:

"[Mr. Poff] The copyright owner, according to the Department of Commerce
witness, should be spared the involuntary act of having his property contributed to
a charity of which he might not approve.

I think that is essentially the point involved."
Professional Nimmer and Congressman Kastenmeier then continued, agreeing

with Mr. Poff but returning to the main point-that when others were paid out of
the proceeds of the performance, the copyright owner should be paid as well:"Mr. Nimmer. If I may say, sir, I can see that-particularly where, let us say, the
actors are being paid, and the stagehands are being paid, but only the author is not
being paid, as would be possible, perhaps under this language.

Mr. Kastenmeier. Yes; if the gentleman will yield, of course, the language is the'proceeds after deducting the reasonable cost of producing the performance,' and
why should not the author's royalties be a reasonable cost of producing the perform-
ance?

6The exemption "would cover some, though not all, of the same ground as the present 'for
profit' limitations". Sen. Rep., 77; H. Rep., 85.7S. Rep., 77, H. Rep. 85.8Hearings on H.R. 4347, H.R. 5680, H.R. 6831, H.R. 6835 before Subcomm. No. 3 of the House
Comm. on the Judiciary, 89th Cong., 1st Sess. (1965).
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Mr. NIMMER. I think it should be, but by virtue of this exemption, I don't think it
would be so construed."

Finally, Commerce's suggestion was discussed by Congressman Kastenmeier and
by the then Register of Copyrights, Abraham Kaminstein, at pages 1870-1871.
Congressman Kastenmeier reviewed Commerce's point-that any forced contribu-
tion would be unwarranted-and asked Mr. Kaminstein's opinion. Mr. Kaminstein
replied that he was impressed by that agrument, and also by Mr. Pofrs point about
a copyright owner's forced contribution to a cause he did not a.ree with:

"Mr. Kastenmeier. On a different subject, last week Mr. Gles, testifying for the
Department of Commerce, on page 3 of his testimony suggested that we might
consider whether section 109(4) be changed, because, he states:

"In our view this exemption from the copyright protection should not apply to
any performance where admission is charged even if the net proceeds are to be
applied for an educational, religious, or charitable purpose.

'It is our view that if there is an admission charge, the copyright owner should
have the right to decide whether this work is to be performed, or royalty is to be
required. Otherwise, he goes on to say: the copyright holder is in a sense being
compelled to make a donation to a charitable, religious, or educational cause.

"How do you react to that comment?
"Mr. Kaminstein. I was impressed by the agrument, Mr. Chairman, and also by

Mr. Poff's pushing at the point that he might thus be contributing-I take it this
was the implication-he might be contributing to a cause of which he was not
particulary fond. I think this is one of the situations where there has to be a

balance, and pretty much it is de minimis in the sense that these exceptions have
been developed over the past and have not been objected to too strenuously.

"In theory there is validity in the argument."
Congress Kastenmeier then returned to the main point of the argument-that the

copyright owner. should not be required to make an involuntary contribution in
situations where admission was charged-and Mr. Kaminstein agreed:

"Mr. Kastenmeier. It could be further argued, could it not, where there is an
admission charged and where there are net proceeds, and I think Mr. Hutchinson as
well as Mr. Poff referred to this, where, if there are indeed profits, should not the
cost of copyright be taken out of those profits before distribution? Why should the
copyright holder be required to make an involuntary contribution?Mr. Kaminstein. Baar in mind that these are not profits in the ordinary sense.
However, I can't argue with that, because I rather agree with the feeling."

The well-thought-out provisions of § 110(4) should not be expanded. Section 110(4)
as it presently exists provides all the exemption that fraternal and veterans' groups
should have.

C. The definition of "public performance" was intended to include performances by
fraternal and veterans' organizations.-Congress also intended performances by fra-
ternal and veterans' groups to be "public" in the copyright sense-a sense that
differs from any other. It is highly significant that, in explaining its intent, Con-
gress included lodges as example of the types of places where "public"-in the
copyright sense-performances occurred:

'One of the principal purposes of the definition was to make clear that, contrary
to the decision in Metro-Goldwyn-Mayer Distributing Corp. v. Wyatt, 21 C.O. Bull.
203 (D. Md. 1932), performances in 'semi-public' places such as clubs, lodges, fac-
tories, summer camps, and schools are 'public performances' subject to copyright
control."',

At the Senate hearings last year, a representative of the Moose claimed that the
law's definition would require the "father of the bride to obtain a music license for
his daughter's wedding reception."1o He was in error. A wedding or similar family
affair is not public because it is a gathering of "a normal circle of a family and its
social acquaintances," in accordance with the law's definition."

D. "Public" does not have the same meaning for the cop right law as it does for
other laws, such as the civil rights act.-The fraternal and veternans' groups have
said that they are unhappy about tie Copyright Act's definition of "public" because

. it differs from the definition in the Civi Rights Act. They see it as "distorted",
because they would prefer a meaning which would mean they need not pay.

This criticism is what the courts have referred to-in copyright cases-as the
"one-word-one-meaning-only fallacy."" In those cases, the courts were discussing the

, S. Rep., 60; H. Rep 64.
10 Test. of Carl Weiss, Tr. of Aug. 20, 1980, 16.
"1 17 U.S.C. §101.
iE.g., American Visuals Corp. v. Holland, 239 F. 2d 740, 742 (2d Cir. 1956).
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definition of "publication" under the copyright statutes. Their observations hold
equally true for the definition of "public'. A word's definition in the law must be
seen in its specific context. That the word may be used or defined otherwise in
another context, for another purpose is both natural and irrelevant as a basis for
criticism.

Here we are talking about public performances, in the copyright context, not
public accomodations, in the civil rights context.

The provisions of the Civil Rights Act of 1964 do not apply to "a private club or
other establishment not in fact open to the public * * . ' 42 U.S.C. § 2000a(e).
However, Congress clearly intended a different standard to apply in determining
what a "public performance" was under the Copyright Act. Thus, the Congressional
Reports specifically enumerate private "clubs' as places where "public perfor-
mances" take place."1 And the law's definition states "public performances" can
occur even at places not open to the general public, if "a substantial number of
persons outside of a normal circle of a family and its social acquaintances is
gathered" there. 17 U.S.C. § 101. There is thus no conflict between the Civil Rights
Act and Copyright Act. The fraternal organizations need not fear the loss of their
exemption from nondiscriminatory treatment under the former because of their
copyright liability under the latter.

III. THE PROPOSED EXEMPTION WOULD IMPROPERLY ERODE COPYRIGHT

Much has been said by the proponents about the relatively small amount involved
in license fees as a rationalization for enacting this legislation. The real vice of this
bill is that it erodes a valuable property right.

Other narrow special interest groups are watching and will be quick to press for
exemptions for their activities if this bill is reported favorably. They tried to do so
before the Senate last year. So-called "private" clubs-country clubs and golf
clubs-asked to be included. 1 Congress explicitly intended these groups to pay
reasonable license fees., Profit-making private instructional facilities-dancing
schools-seek to overturn Congress' careful work by an exemption for their narrow
special interest. Thus, the first section of H.R. 2108 would expand the § 110(1)
exemption for face-to-face teaching activities to those by profit-making as well as
nonprofit educational institutions. So, too, commercial broadcasters who charge
preachers for the use of their broadcasting facilities, last year persuaded Rep. Kelly
of Florida to propose an exemption for their broadcasts, as well as for profit-making
private schools like dancing schools."1

None of this special interest legislation is justified. Indeed, this legislation has
been disapproved in principle by the Section of Patent, Trademank and Copyright
Law of the American Bar Association, and by the American Patent Law Associ..
ation.

Mr. KASTENMEIER. Thank you, Mr. Korman.
Mr. Ciancimino.
Mr. CIANCIMINO. Mr. Chairman, I understand that my full state-

ment will appear in the record. I thank you for that.
I was appalled this morning to learn Mr. Schwab was not ac-

quainted with SESAC. I hope he is the only one in this room not
acquainted with SESAC or else we haven't been doing our job very
well.

I know I have appeared before the chairman almost continuously
since 1965, so it is not for lack of trying that Mr. Schwab does not
know of SESAC.

Briefly to acquaint him further, I would like to say that we are
the second oldest performing arts organization in the United
States.

13 S. Rep., 60; H. Rep., 64.
"1 Letter of Hebert L. Emanuelson, Jr., president, National Club Association, to Senate sub-

committee, Sept. 8, 1980.
Is The reports speak of performances at "clubs" as properly under copyright control. S. Rep.,

60; H. Rep., 64.
,6 See also the bills in the last Congress with similar purposes, H.R. 4264, H.R. 5183, 96th

Cong., 1st Sess. (1979)
11H.R. 6262, 96th Cong., 2d Sess. (1980).
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We were organized in 1931 and this year we celebrate our 50th
year. We represent approximately 500 music publisher catalogs
and on a direct and indirect basis literally thousands of writers and
composers.

Our catalog numbers somewhere between 150,000 and 200,000
copyrighted compositions.

Enough about acquainting Mr. Schwab with SESAC.
I would like to simply, very briefly, summarize my statement.
Of course, I wish to ratify and affirm everything that has been

said here by my colleagues, Messrs. Cramer and Korman.
The subject of private performances by nonprofit fraternal lodges

was carefully considered by Congress when it enacted the 1976 act.
What was the result of these efforts, under 110(4) Congress al-

lowed an exemption for performances which are truly of a charita-
ble nature. That is to say fraternal orders and veterans' posts can
play music without payment of copyright royalties as long as there
is no compensation paid to the musicians or producers or promot-
ers of that event.

In order to be sure that its intention was clear, I would like to
read a statement that appears in both the Senate and House re-
ports: "One of the principal purposes of the definition was to make
it clear that performances in semi-public places such as clubs,
lodges, factories, summer camps, and schools are public perform-
ances subject to copyright control."

I would hope that that would answer Mr. Railsback's questions
-concerning the possible nonliability of these organizations under
the current act.

One of the primary reasons given for the need of an exemption
in this area by the proponents is that copyright royalty payments
diminish the amount of money that they as nonprofit groups could
raise for charity. May I suggest to this subcommittee that there is
no worthier charity than the impoverished American author and
composer of music, the overwhelming majority of whom would
qualify for the federal low-income credit given by the U.S. Govern-
ment to taxpayers in need of financial assistance.

The typical creator of music must work at it in his spare time.
He must earn his livelihood from a different source while he de-
votes whatever time he can to his creation of music; therefore, to
iterate Mr. Cramer's question: Why punish only the writer and
composer of music in this area? Why is music among all the
services rendered the only one earmarked for nonpayment? The
obvious answer is that there is no justification for this narrow
piece of special-interest legislation and we respectfully ask the
subcommittee to protect and support the legitimate rights of au-
thors and composers.

Thank you for the opportunity to appear before you.
[The complete statement of Mr. Ciancimino follows:]

PREPARED STATEMENT OF ALBERT F. CIANCIMINO, COUNSEL FOR SESAC INC.

Mr. Chairman, Members of the Subcommittee, my name is Albert F. Ciancimino
and I am duly admitted to practice before the Bar of the State of New York. I
appear here as counsel for Sesac Inc., an organization which represents the perform-
ing rights, among others, in the catalogues of more than five hundred (500) music
publishers and in the musical works of thousands of writers and composers.
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Sesac is the second oldest music rights organization in the United States, having
been organized in the year 1931. Sesac's main headquarters are at 10 Columbus
Circle in the Coliseum Tower, New York and we also maintain regional offices in
the Sesac Building, 11 Music Circle, Nashville, Tennessee and 9000 Sunset Boule-
vard, Los Angeles, California.

As a music rights organization representing approximately 150,000 musical com-
positions, we have a vital interest in any legislation which would affect our right to
license performances of the musical compositions which we represent. Sesac there-
fore is making this statement in opposition to any legislation which would exempt
non-profit veterans organizations and non-profit fraternal organizations from paying
performance royalties as is now required by the Copyright Act of 1976.

The subject of "private performances" by non-profit fraternal lodges or veterans
organizations was carefully considered by Congress when it enacted the 1976 Copy-
right Act. Under the 1909 Act a performance royalty could only be earned by an
author of music if the performance was both public and for profit. In a sweeping
reversal of this 1909 concept, Congress, in the 1976 Act, eliminated the for profit
limitation on performances, and in its place set forth clearly defined and limited

-instances in Section 110 when certain performances would be exempt from the
payment of copyright royalties. It also indicated its clear intention as to the mean-
ing of "performance" by expressly defining the word "perform" more broadly than
those terms had previously been construed by the court and the 1909 Act.

What was the net result of Congress' efforts in this area? It is clear that under
Section 110 (4) Congress has allowed an exemption for performances which are truly
of a charitable nature, that is to say fraternal orders and veterans posts can play
music without payment of copyright royalties as long as there is no compensation
paid to the musicians or producers or promoters of the event. In short, if there is a
charitable event where admission is charged and there is no commercial advantage
either directly or indirectly to anyone but the charity, music may be performed free
of charge as long as no objection to the performance has been made by the author of
the music. Even if an objection is made by an author, the music may still be used
free of charge as long as there is no admission charge.

We therefore can readily see that Congress has taken pains to outline, in detail,
rather strict circumstances under which non-profit fraternal and veterans organiza-
tions may perform copyrighted music without liability. With reference to the lan-
guage of Section 110 (4), Congress has defined the term "perform . . . publicly" as
meaning: "To perform or display it at a place open to the public or at any place
where a substantial number of persons outside of a normal circle of a family and its
social acquaintances is gathered."

This broad definition in the statute goes well beyond the definition of public
performance as has been set forth by various courts since the 1909 Act. Further. in
order to be sure that its intention was clear and that there would be no mistake
with regard to the parameters of liability, Congress stated the following, in both the
Senate and House reports concerning the 1976 Copyright Act: "One of the principal
purposes of the definition was to make it clear that . . . performances in 'semi
public' places, such as clubs, lodges, factories, summer camps and schools, are
'public performances' subject to copyright control."

We therefore submit that the intention of Congress in the 1976 Act was clear in
that it committed to copyright liability all non-profit organizations which did not
meet the strict exemption requirements for the performance of music set forth in
Section 110 (4).

One of the primary reasons given for the need of an exemption in this area is that
copyright royalty payments diminish the amount of money that they, as non-profit
groups could raise for charity. May I suggest to the Subcommittee that there is no
worthier "charity" than the impoverished American author and composer of music,
the overwhelming majority of whom would qualify for the Federal Low Income
Credit given by the Unied States Government to taxpayers in need of financial
assistance.

The record of hearings before Congress on the 1976 Copyright Act is replete with
evidence and testimony from author and composer groups of their inability (except
for a very small percentage) to earn a living solely from their writings. The typical
creator of music must work at it in his spare time while he devotes his primary
time to earning a living in another field. Therefore-why punish the writer and
composer of music? Of all the services supplied to charitable organizations, why
single out music as the one service to be given free of charge. Surely veterans posts
and other such organizations pay rent, pay electric and heat, pay for their tele-
phone, pay for their repairs, pay for their periodicals. If the singers or musicians are
paid at a function of a fraternal organization, the writers and composiers should
also be paid. Why is music, among all the services rendered, the only one ear-
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marked for non payment? The obvious answer is that there is no justification for
this piece of narrow, special interest legislation, and we respectfully ask the Sub-
committee to protect and support the legitimate rights of authors and composers.

Thank you for the opportunity to appear before you.

Mr. KASTENMEIER. Thank you, Mr. Ciancimino.
I will yield to my colleague from Michigan, Mr. Sawyer.
Mr. SAWYER. I have no questions, Mr. Chairman.
Mr. KASTENMEIER. I have just a very few.
Under present law, if a lodge, post or chapter did not charge an

admission, had donated musical services, but advertised to the
public, would that subject them to liability?.

Mr. KORMAN. No admission charge. No payment to anybody.
Mr. KASTENMEIER. Even if they advertised it publicly?
Mr. KORMAN. I think they would be exempt.
Mr. CRAMER. My view is they would be exempt, Mr. Chairman.

That is why I say I think there is an exemption under the present
act.

Mr. CIANCIMINO. I agree.
Mr. KASTENMEIER. Mr. Ciancimino, I take it from the preceding

witnesses, irrespective of whether they have heard of SESAC or
not, that SESAC has been-has not made the contacts that the
other two performing arts societies have made in terms of this
particular area of possible performance?

Mr. CIANCIMINO. That is true, Mr. Chairman. This is generally
true in all areas of relatively new licensing. SESAC is the smallest
of the three organizations. It would be kind of inappropriate for us
to possibly set precedent which might be damaging to the two
larger organizations. Generally what we do is that we wait for
precedent to be set by ASCAP and BMI and in light of that, we
negotiate our rates.

Mr. KASTENMEIER. It is like the big three in the auto industry?
Mr. CIANCIMINO. Yes. We tried harder. [Laughter.]
Mr. KASTENMEIER. Let me ask you first of all, there are several

pieces of legislation before us I have alluded to. I am not asking
precisely whether you agree with any of them. I assume you do
not, but what is your analysis-is there any distinction to be drawn
from H.R. 3408, I.R. 2006, or H.R. 2007, that you are aware of?. Is
there a distinction between these several pieces of legislation?

Mr. KORMAN. Mr. Chairman, I don't know that I have seen H.R.
2006.

Mr. KASTENMEIER. I think the reason we probably have it before
us was that Mr. Young had introduced it. It probably does not
pertain to this area of coverage. Had he appeared, we would have
asked him about it. I assume that it does not pertain to fraternal
and veterans' organizations.

Mr. KORMAN. With respect to H.R. 2108, that appears to go
beyond H.R. 2007 in significantly expanding the exemption for
nonprofit educational institutions. I take it the moving force
behind this bill, one of them, would be that they had some interest
in dance studios. Why Arthur Murray and Fred Astaire dance
organizations should be exempt, I can't fathom. I think that would
be the effect of the first paragraph on page 2.

In addition, I don't understand section 2 at all, what that is
intended to do. But I would strongly oppose both of those bills and
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assume there may be hearings later on a bill I just saw yesterday,
H.R. 3392, also a bill of Congressman Young, which is in my
judgment a disastrous bill, something similar to the bill that Con-
gressman Kelly had introduced which would, in effect, permit com-
mercial radio broadcasters who have chosen to specialize in broad-
casting programs with religious themes to be able to use copyright-
ed music of a religious nature free. That is one of the more outra-
geous notions that has come to my attention recently.

I guess if that bill gets any attention, we will hear about it later
on. I just mention it because it is also sponsored by Congressman
Young.

Mr. KASTENMEIER. Let me ask you about the bill the Senate
subcommittee tentatively agreed to last year which, as I under-
stand it, narrowed the exemption to the point that wherein the
general public is not invited to activities carried on for charitable
purposes. Do you feel that is a possible area of legislative compro-
mise?

Mr. KORMAN. Not a bit, Mr. Chairman. I opposed that as strenu-
ously as these others. In fact, my recollection of that bill is that it
went further and struck out the provisions now in 110(4) referring
to the exemption applying only to when the musician is not paid.
We would oppose that, although I have not looked at it recently,
Mr. Chairman.

Mr. CRAMER. In commenting on the proposal by the Senate sub-
committee, I would oppose that just as I do these others, because I
think in principle it is wrong. The basic principle I have reiterated
and I think others have here, that whether it is open to the public
or not, it is really not in my view the major issue here. The major
issue is, should one group of suppliers of services or products be
singled out and forced to make a contribution where no other
supplier of goods or services is asked to make that contribution?

So in the situation posed by a performance where it is closed to
the public, again the utility company, no one else is asked to
donate their services, just the writers and publishers. On that
basis, I would oppose the Senate proposal-the subcommittee's pro-
posal as well as the other pieces of legislation.

Thank you.
Mr. KASTENMEIER. Let me ask you about the possible negotia-

tions with respect to reaching-I suppose for the lodges and posts-
less onerous fees. I note Mr. Schwab, speaking for the VFW, has
included with his presentation a copy of an agreement with post
1769 in Effingham, Ill., with ASCAP. This is for a period commenc-
ing February 1, 1978, for 1 year, $285. Of course, we have heard
from Mr. Weis to the effect that many of the lodges were paying-I
think he suggested an average of $187 and the total amount they
might be ultimately liable for might approach half a million dol-
lars.

I take it in terms of new proposals or negotiations this is being-
much more modified sums are being discussed; is that correct?

Mr. KORMAN. Yes, Mr. Chairman. That is correct. By the way, I
notice in that document, it is not signed.

Mr. KASTENMEIER. And it is not dated.
Mr. KORMAN. It seems as if it were something tendered by

ASCAP for signature.
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Mr. KASTENMEIER. Yes.
Mr. KORMAN. The rates you will notice, Mr. Chairman, are on

the second page. The rate schedule is part of the agreement so that
the user can see how the numbers are arrived at. There is no
mystery about that. This would be the rate as the agreement states
in the upper right-hand corner. We call it a general license agree-
ment for restaurants, taverns, nightclubs, and similar establish-
ments.

I think we have made it crystal clear both today and in the
Senate hearings and in our conversations with these groups that
we are proposing these agreements, have proposed them in the
past, as an alternative; but we are quite prepared to negotiate
something a great deal more cheap as we have done with the
Legion and as we have done with the Shrine.

I must comment with respect to the Shrine, Mr. Chairman, that
there we had a devil of a time for years with Barnum & Bailey and
other circuses who compete with the Shrine. The Shrine Circus is a
well-known institution. It isn't a circus, in fact. It is a bunch of
local circuses that will be sponsored by the Shrine at various times.

When you have a Shrine Circus in a given city, you cannot have
Barnum + Bailey come in until a certain number of months pass.
These people really do compete. The Shrine, I must say, the
Shriners recognize this that they have to pay. We worked out
something that we regarded as something very reasonable.

I think the entire matter here is one of the music licensing
people bending over backward. I must say I think our members
might not approve entirely of what the board at BMI and ASCAP
do.

Mr. KASTENMEIER. I have heard the figures $40, $35, and $100
mentioned. I gather ASCAP proposes for itself $40, I don't know
whether BMI does-is it $35?

Mr. CRAMER. We proposed-again this doesn't mean it would be
forever, but whatever figure it is, there certainly isn't going to be
tremendous fluctuation, but we proposed to the people in this room
a deal which would cost them $35 a post or a club provided it was
done on some kind of bulk basis, state-by-state basis, so we
wouldn't have to be involved in chasing down different posts, et
cetera. Very much like the kind of arrangement we have with the
Shriners. We do have a deal with the Shriners for $35 a year,
under a nondiscriminatory licensing policy. We offered that same
deal last year. We offered it-I offer it today. That's all BMI is
talking about for its repertory for this time.

Mr. CIANCIMINO. May I add, Mr. Chairman, that on a bulk basis,
of course, SESAC would keep the fee of the three organizations if
ASCAP were at $40 and BMI at $35 under $100. There would not
be any question about that in our mind.

Mr. KASTENMEIER. I am sorry.
Mr. CIANCIMINO. If ASCAP on a bulk basis charges $40 per unit

and BMI charges $35; in other words, SESAC has not yet entered
negotiations with these groups. We are waiting to see if these
agreements are firmed, but once they are firmed up, our agree-
ment, of course, will come in at less than the other two organiza-
tions.
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Mr. KASTENMEIER. Yes. I assume that is what the $100 figure was
suggestive of. It would be somewhere in that area.

I trust you are doing this all nonviolative of the antitrust agree-
ments?

Mr. CIANCIMINO. Absolutely.
Mr. KORMAN. Mr. Chairman, we act independently. I didn't know

until Mr. Cramer announced at the Senate hearings that BMI
proposed $35. Of course, the users tell us when it is in their
interest to do so what someone else has quoted. That is how we
find out.

Mr. KASTENMEIER. I am sure there are practical considerations as
to what a repertory is worth, one relative to the others in terms of
use, in terms of certain activities. That is not too difficult to arrive
at.

Well, the hour is late. I appreciate your coming here this morn-
ing. I won't pursue any other matters. Mr. Cramer didn't pursue
whether or not he, in fact, had constitutional obligations to these
bills. We will put that matter aside, but this certainly does update
the committee on this question and we are grateful to all our
witnesses for appearing this morning. The three of you have been
here many times before on other matters. I am sure you will be
here again.

Mr. Sawyer?
Mr. SAWYER. Nothing, thank you, Mr. Chairman.
Mr. KASTENMEIER. The committee thanks you for your appear-

ances.
We stand adjourned.
Mr. CIANCIMINO. Thank you, Mr. Chairman.
[Whereupon, at 12:40 p.m., the subcommittee was adjourned, sub-

ject to the call of the Chair.]



HEARING ON H.R. 1805, COMMERCIAL USE OF
SOUND RECORDINGS

WEDNESDAY, JUNE 10, 1981

HOUSE OF REPRESENTATIVES, SUBCOMMITTEE ON COURTS,
CIVIL LIBERTIES, AND THE ADMINISTRATION OF JUSTICE
OF THE COMMITTEE ON THE JUDICIARY,

Washington, D.C.
The subcommittee met at 10 a.m. in room 2226, Rayburn House

Office Building, Hon Robert W. Kastenmeier (chairman of the sub-
committee) presiding.

Present: Representatives Kastenmeier, Danielson, Frank, Rails-
back, and Butler.

Also present: Bruce A. Lehman, counsel; Timothy A. Boggs, pro-
fessional staff member; Joseph V. Wolfe, associate counsel; and
Audrey Marcus, clerk.

Mr. KASTENMEIER. The committee will come to order.
This is the second morning we are holding hearings on H.R.

1805, a bill to provide for copyright protection in terms of commer-
cial use of sound recordings.

The first morning we heard from the proponents of the measure.
This morning we will hear from three witnesses who oppose or
have serious reservations about the measure.

I would first like to call forward two witnesses who I think have
a common interest from a slightly different perspective, and they
are Mr. James Popham, counsel for the National Association of
Broadcasters; and Mr. Robert Herpe, chairman of the board of the
National Radio Broadcasters Association.

Gentlemen, will you both come forward to constitute the first
panel? Which of you would like to proceed? Mr. Popham, you may
proceed as you wish. We have your 29-page statement. If you care
to summarize it you may or just proceed however you wish.

TESTIMONY OF JAMES POPHAM, COUNSEL, NATIONAL
ASSOCIATION OF BROADCASTERS

Mr. POPHAM. Mr. Chairman, I think I will take the liberty of
summarizing.

I appreciate the opportunity to be here today. This is not a new
concept. If indeed it s a new piece of legislation, the issues before
you today are not new. They have been before a number of previ-
ous Congresses. They have been before this subcommittee a
number of times and I have to say that they have never met with
success in terms of enactment and I think it's to the credit of the
Congress and to this subcommittee that you have managed to

(599)
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pierce consistently the veil of superficial appeal which cloaks this
legislation.

So today we would urge you again to take a very penetrating
look at the reality of establishing a performance right in sound
recordings and we would urge you to look again at the decade of
evidence which demonstrates that a performance right in sound
recordings would be an inefficient and ineffective solution to a non-
existent problem.

We would urge you not to be swayed by arguments of fairness
and equity which really just obscure the existing equitable balance
of interests inherent in the broadcast of recorded music.

NAB's 4,772 member radio stations would be most substantially
affected by this legislation and certainly we can't and would not
deny that they derive benefit from the use of recorded music. At
the same time, the record companies and performers benefit hand-
somely from the constant, continuous, and extensive exposure of
their recordings on radio. We believe this creates a balance of
benefits which would be destroyed by requiring stations to pay for
the right to promote record sales.

Record company executives repeatedly confirm that the promo-
tional benefit reaped by recording artists and record companies is
very staggering and I think it's the reason we have a multi billion-
dollar record industry.

Now the quotations we have here-we always seem to come up
with a litany of these rather easily-I think they speak for them-
selves. I would perhaps just note one of them out of the April 30,
1979, edition of U.S. News & World Report where one of the
promoters was noted as saying after the Grammy Awards, "Only
two winners thanked the record companies and promoters for their
success. But if they really understood-the business, all of them
would have said 'thank you, radio; thank you, promotion.'"

We think it's well known that considerable time, effort, and
money are invested in promoting airplay of records. If you look at
magazines and periodicals like the Radio and Records magazine
you see record company ads touting their latest releases seeking
airplay of their records. Magazines like Radio and Records are just
one of many that are directed at the program directors of radio
stations, which include many advertisements and indeed include a
lot of information relating to how records are being used, which
records are being used on the radio, and all this is for the benefit of
the radio stations and also of the record companies in exposing
their product.

Now radio airplay does more than just sell records. I think it
keeps recording artists consistently i~n the public ear and maintains
the exposure and their popularity between the release of their
records and also promotes and assures large audiences for their
live concerts. So we do not see radio as the mere beneficiaries of
the creativity of performers and record companies. We see it really
as a partner in this creative process because radio does play a vital
role in assuring broad exposure of creative works, thereby promot-
ing and stimulating record sales. We question where is the equity
and where is the fairness in requiring stations to pay for conferring
such an enormous benefit on record companies and performers.
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Now beyond the inherent unfairness, we believe there is simply
no demonstrable need for these payments by radio stations and we
really see it as a rather useless right in terms of the constitutional
goal of copyright "to promote science and the useful arts." The
alleged need for establishment of a performance right in sound
recordings is really just a cleverly crafted illusion. Over. the past
decade we have" submitted quite a bit of evidence on this point
which reveals that performers really are well compensated for
their work and as a class are not a starving or deprived class.

These findings reflect how unnecessary additional payments to
performers and record companies really are and I would also add
that, along with the record companies, the performers do share in
the great bulk of revenue from the record sales and airplay.

Now the real difficulty that we see being faced by performers is
simply a supply of performers which very greatly exceeds the
demands for their services, and that is not a problem which we
believe will be remedied by this legislation. In effect, establishing a
performance right in sound recordings, as would be established by
H.R. 1805, would simply reallocate wealth from one industry to
another. In effect, broadcasters would be taxed and performers and
recording companies would be subsidized primarily at the expense
of the industry which is most responsible for promoting the sale of
the records.

In terms of the constitutional goals of copyright, we see a per-
formance right in sound recordings as nothing more than a useless
appendage to the copyright law.

I would also urge you not to have any illusion about the industry
which would pay the bulk of the fees. Radio broadcasting is a
strange prey for such Robin Hood-type legislation. Radio is not, by
and large, a big business. A typical station in 1979 had a before-tax
profit margin of under 6 percent which amounted to less than
$20,000. Looking to FCC financial data for 1979, you find that 40
percent of the country's AM stations and AM-FM stations operated
at a loss. Nearly half of the independent FM stations operated at a
loss. A third of the stations with revenues of $200,000 or over,
which are those that would be most affected' by this legislation,
operated at a loss, too.

Now I would note finally that pretax profits in the industry were
down slightly over 25 percent from 1978.

Now I suppose you could say that stations could absorb this new
element of expense, but I think this would lead to corresponding
cutbacks in other program expenses such as news and public af-
fairs-type programing, and this would be a price that the public
pays. It might also be said that stations can simply pass on the
additional costs, but I think this too would be a price the public
would ultimately pay.

Another dimension of this legislation would be the enlargement
of the role of the Federal bureaucracy and the creation of new
paperwork burdens for stations. The stations would be filing
annual statements and submitting fees on an annual basis. This
would add to the cost of the legislation from the stations' point of
view and I think it is contrary to the trend of deregulation and
elimination of paperwork requirements.
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Furthermore, I think I should point out that public disclosure of
station revenue, which might well be required, would be revelation
of information which is normally confidential and could disadvan-
tage all the stations that have to publish this information by way
of a statement.

We are also not as confident as the proponents of this legislation
that the cost of distributing the license fees would not be substan-
tial. We speak from some experience here, having been through
one round before the Copyright Royalty Tribunal and now going
into another one. We were unable, even among the four major
groups, to reach any agreement as to the distribution of those
royalties and I doubt that unanimity among the affected record
companies and performers would be much easier to obtain.

The proponents also assume they can piggyback on existing sys-
tems for determining the extent to which individual recordings are
played. Maybe they can. Maybe they can't. But if they are wrong, I
think they face very substantial costs and indeed could impose very
substantial paperwork and recordkeeping burdens on stations in
order to make that determination.

Finally, we would like to raise one other problem that we see
with this legislation to the extent it deals with providing royalties
to performers. It really would be awarding, under the guise of
copyright, noncopyright owners with compulsory license fees. Gen-
erally, I think almost invariably, the record companies are the
copyright owners and the performers are not, and we think it
would be out of sync with the legislation to create a special Class of
noncopyright owners which would share in the royalties from this
legislation.

And we are very concerned also that once this door was opened
to noncopyright owners there would indeed be long lines of other
noncopyright owners who would be seeking copyright benefits.

Mr. KASTENMEIER. Let me only interrupt to make sure I under-
stand your point. Which noncopyright owners are you talking
about?

Mr. POPHAM. We're talking about the performers who perform
on the recordings. I think there's no question that the record
companies are the copyright owners of the record, whereas the
performers are not copyright owners in the true sense of the word.

Mr. KASTENMEIER. I see.
Mr. POPHAM. I think this really exposes the performers' royalty

aspect of this as something that is, again, nothing more than a tax
and a subsidy which is well outside the proper sphere of copyright
concern.

So, in sum, let me say again, as I probably need not, that we
continue to oppose establishment of a performance right in sound
recordings. It is something we see as unwise, unnecessary, and
unproductive. Thank you very much.

[The complete statement of Mr. Popham follows:]
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PREPARED STATEMENT OF JAMES J. POPHAM, DEPUTY GENERAL COUNSEL,
NATIONAL ASSOCIATION OF BROADCASTERS, WASHINGTON, D.C.

1. INTRODUCTION AND SUMMARY

The National Association of Broadcasters (NAB)I appreciates this opportunity to
express its views on H.R. 1805, the last in a long line of bills to establish a
performance right in sound recordings. The issues before you hardly are new. Every
Congress in recent history has seen similar legislation before it. Every Congress has
rejected it.

It is to the credit of Congress and this Subcommittee that you have pierced the
veil of superficial appeal which cloaks this legislation.

We urge you again to take a penetrating look at the reality of establishing a
performance right in sound recordings. Look, again, at over a decade of evidence
which demonstrates that a performance right in sound recordings would be an
inefficient and ineffective solution to a non-existent problem. Do not be swayed by
arguments of fairness and equity which obscure the existing equitable balance of
interests inherent in the broadcast of recorded music.

NAB's 4,772 member radio stations would be most substantially affected by H.R.
1805. Certainly, they do derive some benefit from the use of recorded music. At the
same time record companies and performers benefit handsomely from the constant,
continuous, and extensive exposure of their recordings on radio. This creates a
balance of benefits which would be destroyed by requiring stations to pay for the
right to promote record sales.

Record company executives repeatedly confirm that the promotional benefit
reaped by recording artists and record companies, is staggering and, perhaps, the
reason that record sales is a multibillion dollar industry.

Listen to what they have to say:
"Despite the hard time we're in, new talent continues to break through and radio

exposure is an important reason why." Scott Kranzberg, Promotion Vice-President
of Board Walk Entertainment Co. in Billboard, August 30, 1980, at 19.

"We obviously need each other... Radio and record companies have an age-old
relationship where we want to break new acts and they want to get ratings." Rip
Pelley, Director of Field Operations, Elektra/Asylum, in Billboard, August 30, 1980
at 19.

"We will continue to make good viable records to support radio, which in turn
will help us." Ed Hynes, Vice-President of National Promotion, Columbia Records,
in Billboard, August 30, 1980 at 19.

"Thank you, radio, for freely exposing our industry's hit product." Richard Pal-
mese, Vice President of Promotion, Arista Records, in Billboard, August 30, 1980 at
19.

Noted one promoter after the recent Grammy Awards ceremony for recording
artists: "Only two winners thanked the record companies and promoters for their
success. But if they really understood the business, all of them would have said,
'thank you, radio; thank you promotion.'" U.S. News and World Report, April 30,
1979 at 71.

Considerable time, effort, and money are invested in promoting airplay of records.
In the latest issue of Radio and Records magazine, for example, record companies
placed ads touting their latest releases. This magazine is one of many directed
primarily at radio program directors. A key part of these ads is the listing of
stations which have played the record. This is designed to spur readers to follow
their colleagues' lead and play the advertised record. A few examples are appended
to my statement.

Radio airplay not only sells records, it keeps recording artists in the "public ear".
Continuing exposure of their records maintains their popularity between release of
their records and assures large audiences for their concerts.

Thus, radio broadcasters hardly are the mere beneficiaries of the creativity of
performers and record companies. In reality, they are partners in the creative
process. They play a vital role by assuring broad exposure for creative works,
thereby promoting and stimulating record sales. Where is the equity, where is the
fairness in requiring stations to pay for conferring this enormous benefit on record
companies and performers?

The inherent unfairness of a performance right in sound recordings is compound-
ed not only by the lack of demonstrable need for such windfall payments, but also
the uselessness of the performance right in terms of the Constitutional goal of

'NAB's membership includes 4,727 radio stations, 662 television stations, six radio networks
and three television networks.

87-393 0 - 82 - pt.1 - 39
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copyrights, "to promote science and the useful arts." The alleged need for establish-
ment of a performance right in sound recordings is no more than a cleverly crafted
illusion. Over the past decade, we have presented evidence to this subcommittee
showing that:

Members of the two major performing artists' unions, AFM and AFTRA, have
higher median and average incomes than the general population;

Approximately 70 percent of revenues derived from the sale and broadcast of
recorded music already goes to record companies and performers;

Performers' compensation on an hourly basis already is high;
Most of the compulsory license fees imposed by this sort of legislation would flow

to the minority of recording artists who are popular and whose recordings receive
more airplay.

These findings reflect how unnecessary additional payments to performers and
record companies really are. Performers are well compensated for their work, and,
as a class, are not starving. Along with the record companies they share in the bulk
of the revenues from record sales and airplay. Thus, performance right payments
would be no more than a needless windfall.

Notably, the real difficulty faced by musicians and performers, namely, a supply
of performers which far exceeds the demand for their services, would not be reme-
died by this legislation.

A performance right in sound recordings would not lead to production of more
recorded music or appreciably enhance the creative efforts of those producing and
performing sound recordings today. The fees generated by H.R. 1805 would increase
record company revenues less one half of one per cent. Once divided among per-
formers, the compulsory license fees probably would provide only a few hundred
dollars more per year to each performer. Similarly, this would provide no real
impetus to produce new records of any kind, much less the less popular types of
recordings with limited buyer interest and sales potential.

Thus, in the case of both record companies and performers, the possibility of
enhancing their contribution to the arts would be nil. In terms of the Constitutional
goals of copyright, a performance right in sound recordings would be a useless
appendage to the copyright law.

n effect, H.R. 1805 simply would reallocate wealth from one industry to another.
Broadcasters would be taxed. Performers and record companies would be subsidized
primarily at the expense of the industry which is most responsible for promoting
sale of their product.

You should have no illusion about the industry which will pay the bulk of the
fees. Radio broadcasting appears a strange prey for Robin Hood legislation. Accord-
ing to financial data compiled by NAB, the typical radio station in 1979 had a
before tax profit margin of 5.75 percent or less than $20,000. FCC financial data for
1979 shows that:

40 percent of the country's AM stations and AM/FM combinations operated at a
loss;

48 percent of the country's FM stations operated at a loss;
33 percent of the country's radio stations with revenues of $200,000 or over (those

would pay the highest license fees) operated at a loss;
Pretax profits were down 25.6 percent from 1978.
Maybe stations can absorb a new element of expense, but corresponding cutbacks

in other program expenses may be the price the public pays. Maybe stations can
pass on the additional cost, but this, too, will be a price the public ultimately pays.

H.R. 1805 also would enlarge the role of the federal bureaucracy and create a new
paperwork burden for stations, all of which would be filing statements and submit-
ting fees on an annual basis. This not only would add to the costs of the legislation,
but would also run contrary to the present trend away from governmentally im-
posed paperwork requirements. Furthermore, if it required public disclosure of
station revenue, the annual statements would reveal normally confidential informa-
tion to the disadvantage of all stations.

We are not as confident as the proponents of this legislation that the costs of
distributing the license fees will not be substantial. Here we speak from experience.
Even the four major parties seeking shares of the cable royalty pool could not agree
among themselves. Consequently, the Tribunal had to conduct costly extensive
hearings to make a distribution. Now a new proceeding to distribute 1979 royalties
is underway. Unanimity among the affected record companies and performers as to
the method and criteria for distribution may be impossible to achieve in reality.

The proponents also assume they can piggyback on existing systems for determin-
ing the extent to which individual recordings are played. If they are wrong, they
face substantial costs-and might attempt to impose additional recordkeeping bur-
dens on stations-to make that determination.
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Finally, we see Constitutional and legal problems in the misuse of copyright in
awarding noncopyright owners compulsory license fees for use of recordings. Per-
formers do not own the copyrights in the recordings used by broadcasters. The
copyright in the sound recording is owned by the record company. Section 106 of the
Act provides rights to copyright owners.

To create a special class of noncopyright owner beneficiaries of copyright would
be not only out-of-"synch" with the statute, but also particularly unwise and inap-
propriate. Once that door is opened, rest assured that long lines of non-copyright
owners would form seeking copyright benefits.

If anything, the "performers' royalty" aspect of the legislation exposes it for what
it is-a tax and subsidy scheme which attempts to deal with difficulties well outside
the proper sphere of copyright concern.

In sum, we continue to oppose a performance right in sound recordings as unwise,
unnecessary, and unproductive.

II. IN VIEW OF THE VALUE OF AIRPLAY TO RECORDING COMPANIES AND PERFORMERS,
ESTABLISHMENT OF A PERFORMANCE RIGHT IN SOUND RECORDINGS WOULD IMPOSE
AN UNFAIR LEVY ON BROADCAST STATIONS

Broadcasters do not pay performers and record companies for the use of sound
recordings. At the same time, record companies and recording artists, generally do
not pay broadcasters for the highly beneficial exposure they garner from air play of
their records. In reality, each contributes to the other's well being. Broadcasters get
program material; the record groups get free promotion. This fair and equal market-
place balance would be drastically upset if royalty fees were levied on broadcasters.

Broadcasters are more than mere beneficiaries of the creativity of the recording
artists and record companies. They are partners in the creative process. It is the
efforts of radio broadcasters that are primarily responsible for huge record sales and
huge audiences at recording artists concerts. Radio broadcasters, too, serve the
creative process. They ensure broad exposure for creative works via air play of
records and, thereby, promote and stimulate the sale of original artistry.

In fact, the radio broadcast industry represents the principle promotional device
leading to the success and well being of recording artists and companies. Recording
industry executives readily acknowledge the essential role radio plays in promoting
record sales.

"Airplay is everything," is a frequently heard slogan in Elecktra/Asylum's ultra
modern Los Angeles offices. Wall Street Journal (April 21, 1981)

"Air play is essential to sales." Forbes (January 5, 1981)
"I, like every other head of a record company, need and want radio to play our

records. Without airplay we'd all be in the door to door aluminum siding business."
Bob Sherwood, President of Phonogram/Mercury in Billboard (December 22, 1979).

The benefit of airplay is not limited to established, popular recording artists. This
sentiment was expressed by Jack Craigo, then Senior Vice President and General
Manager of CBS records:

"Craigo praised [radio] as one of the most important aspects in overall develop-
ment of new artists, as well as a way to stimulate increased sales by established
stars." Variety, March 29, 1978

For more than fifty years broadcasting stations have conferred substantial bene-
fits on recording companies and artists by providing essentially free and valuable
exposure for new recordings.

To require broadcasters who contribute so much to the creative process and the
success of record companies and performing artists to pay the beneficiaries of our
efforts for the right to continue to make this invaluable contribution would be
grossly inequitable. In fact, because record companies and recording artists really
need no additional stimulus to their creative abilities and because a performance
right in sound recordings would provide no real stimulus to creativity in any event,
it would be more than inequitable, it would be outrageous.

III. RECORD COMPANIES AND PERFORMERS ALREADY ARE WELL COMPENSATED FOR

THEIR CREATIVE EFFORTS AND DO NOT NEED FURTHER COMPENSATION "TO PRO-
MOTE PROGRESS . . . IN THE USEFUL ARTSt

A performance right in sound recordings is not necessary to "promote the prog-
ress of science and the useful arts." Copyright traditionally has been justified
because it encourages authors and inventors to create by assuring them that they
will reap the profits of their labors. The copyright law provides necessary protection
for authors against those who may seek to "share' in the author's profits by
duplicating or otherwise using the author's work for their own gain. Such protection
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is not necessary in the case of those who perform music and produce sound record-
ings. They already are assured ample rewards for their creative efforts.

During the 93d Congress, NAB retained the late Dr. Frederic Stuart, Professo:.- of
Business Statistics at Hofstra University, to estimate the relative extents to which
the various parties to record production, distribution and performance were com f,-n-
sated in the absence of a performance right in sound recordings. Dr. Stuart calc .. .-
ed the revenue from two sources-record sales and broadcast performance license
fees-and estimated the relative amounts of such revenue flowing to the fouir
parties to the production, distribution and performance of the sound recordings. The
four parties are the composer of the music, the publisher, the artist who records the
music, and the record company that produces and distributes the record.

With no performance right in sound recordings, only composers and publishers
receive payment for broadcast performances. On the other hand, all four parties-
composers, publishers, performing artists and record companies-share in the rev-
enues from record sales. Based on revenue estimates generated by a random sample
of records, Dr. Stuart found that performing artists and, to an even greater extent,
record companies received shares of record sale and performance revenues which
exceeded those of composers and publishers. The income distribution figures them-
selves are startling. Composers received $2,570,000 or 13 percent of the revenues
generated by the random sample of records. Publishers received $2,910,000 or 15
percent of the revenues. Performing artists received $2,860,000 or 15 percent of the
revenues. Record companies (after variable manufacturing costs) received
$10,720,000 or the remaining 56 percent of the revenues.

Dr. Stuart refined these results to reflect two important factors: (1) the cost of
unsuccessful records which must be borne by performing artists and record compa-
nies thereby reducing the amount of money they receive; and (2) the royalties from
broadcast performance received by performing artists who also are the composers
and/or publishers of the songs they record. When so refined, the revenue distribu-
tion from the same random sample of records was as follows: Composers received
$1,530,000 or 9 percent of the revenues. Publishers received $1,200,000 or 7 percent
of the revenues. Performing artists received $4,200,000 of 25 percent of the rev-
enues. Record companies received $10,000,000 or 59 percent of the revenues. Dr.
Stuart concluded: "The foregoing analysis shows the performing artist to
be . . . well ahead of. . . composers and pulishers in the distribution of income
generated by the broadcasts and sales of records, but rather far behind the record
companies, and none of these figures taken into account the substantial revenues
generated by live concerts."

The record industry conducted a similar study of its own. Not surprisingly, they
were highly critical of Dr. Stuart's study. Not surprisingly, they found performers
better compensated than the record companies. What both studies showed quite
conclusively, however, and what is most illuminating in the context of the present
legislation, was that performers and record companies already garner the lion's
share of the revenues from broadcast and sale of records. Whereas, Dr. Stuart found
that performing artists and record companies received 68 percent of the revenues,
the recording industry's study found their share to range from 66 percent to 72
percent over the same period. In short, the only beneficiaries of this legislation
already are the largest beneficiaries of the broadcast and sales of records.

This study squarely rebuts allegations of the need for a performance right in
sound recordings. The compensation received by performing artists compares favor-
ably with or exceeds the compensation received by composers and publishers. The
compensation received by record companies far exceeds that received by performing
artists, composers and publishers. Therefore, the present copyright law provides
adequate incentives to the production and distribution of sound recordings.

Additional factual material illuminating the true financial condition of perform-
ers, is provided by this study prepared by Professors James Destouza and Steve
Wildman of the Department of Economics at Standford University. It indicates that
in comparison with incomes of the population in general, performers are doing
relatively well. In 1976, the median household income for AFM and AFTRA mem-
bers surveyed was $16,000 and $18,000 respectively, while for the population as a
whole, the median household income stood at $12,686. On an individual basis for all
industries the average income was $11,623 while for AFM members it was $12,970
and for AFTRA $13,590.

The conclusion of the study is that at least among AFM members and AFTRA
members in 1976 the median incomes were higher than those of the population in
general. Hence, it is difficult to understand how they can argue that the incomes of
performers demonstrate the need for a performance right in sound recordings.



607

IV. A PERFORMANCE RIGHT IN SOUND RECORDINGS IS UNJUSTIFIABLE AS A MEANS OF

FURTHERING THE CONSTITUTIONAL GOAL OF COPYRIGHT

The proposed legislation hardly will "promote the progress of science and the,
- useful arts" as mandated in the Constitution. Proponents maintain that a perform-

ance right in sound recordings is a logical outgrowth of the decision to grant limited
copyright protection to sound recordings. This is not so. The Constitution requires
the Congress to serve a specified goal in enacting copyright legislation; the present
limited copyright in sound recordings-granted primarily to combat record piracy-
does not automatically lead to the conclusion that performers or record companies
have any right to a copyright payment for performances of sound recordings.

Proponents of the performance copyright law argue the imposition of royalties
will stimulate new production and increased employment of musicians. Both conten-
tions are naive and baseless and ignore the economic realities of a profit making
business. Record companies will continue to refuse to release records until and
unless market conditions justify their release. In this context, market conditions
means prospective sales of records. Performance royalties are irrelevant to the
normal functioning of the marketplace.

Compulsory royalties will not lead to employment of more musicians. Evidence
presented to this Sub-committee over the years has consistently established that the
recording industry over and over uses the same musicians and that these musicians
make up less than 10 percent of union musicians available for employment. The
President of the American Federation of Musicians confirmed this in testimony
before the Copyright Office in 1977. He stated that AFM had 335,000 members in
1976, of which approximately 25,000 worked in the recording industry during that
year.

Law Professors Robert Bard and Lewis Kurlantzick have conducted an extensive
analysis of the impact of a performance right in sound recordings. It was published
in the George Washington Law Review, Vol. 43, No. 1, November, 1974, at pages 152
through 238. Regarding the possibility that a performance right in sound recordings
would stimulate recordings of unproven songwriters and performers, they pointed
out that:

Records of new songs from unproven composers, performed by unproven artists,
are risky enterprises and decisions to make such records are based on educated
guesses regarding the sales potential and the record companies' need to maintain
their flow of new releases.

Public performance revenues in these instances will be very difficult to calculate
and only represent a small fraction of revenues obtainable from record sales. The
margin of error in these decisions is so large that the small amounts of additional
potential revenues from the sale of a public performance right are unlikely to be
considered.

In short, a performance right in sound recordings will provide no stimulus to the
creative endeavor of unknown and unproven performers.

A performance right in sound recordings would be similarly useless in stimulating
production of classical records. Again, Professors Bard and Kurlantzick point out
that the "increased income from [the sale of performers rights] is far too small to be
considered in estimating the potential revenues from new classical record releases."
Looking to legislation proposed in the 93d Congress, the, estimated that performers
and producers of classical music recordings would gain 'no more than $59,000 from
public performance fees, and probably less."2 This amounts to less than two-tenths
of one percent of the $32 million dollars generated by classical music sales in 1973.
It would be described generously as a drop in the bucket in terms of providing any
stimulus to classical record production or enchancing rewards to classical music
performers.

Providing additional compensation to unknown performers and classical music
performers is a most appealing goal. The illusory and theoretical benefits of a
performance right in sound recordings, however, provide no real means of achieving
that goal.

V. A PERFORMANCE RIGHT IN SOUND RECORDINGS IS NO REMEDY FOR THE ALLEGED
DIFFICULTIES OF PERFORMERS, RECORD COMPANIES, OR CONSUMERS

The facts show performers and record companies to be well compensated already
for their efforts, and, thus, there is no sound policy reason to establish a perform-
ance right. The revenues that would flow to performers and record companies if a

2 Bard and Kurlantzick, A Public Performance Right in Sound Recordings: "How To Alter the
Copyright System Without Improving It," 43 Geo. Wash. L. Rev. 152, 181 (1974).
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performance right were established would, in fact, constitute an unwarranted wind-
fall, offer no hope of public benefit, and fail to solve the alleged difficulties faced by
performers.

H.R. 1805 proposes to redress the performing artists' traditional disadvantages in
contracts and collective bargaining with the recording industry. There is no place
for government intervention in this area, especially under copyright laws. In addi-
tion, the record companies are in a better position to fund additional compensation
to background musicians and singers than is the radio broadcast industry.

Under present law, performers already obtain two fees-one from record manu-
facturers for making the initial pressing and another stipulated sum for each record
sold. Performers also benefit from radio airplay of their songs which promotes sales
of their albums increasing their income with each record sold.

The plight of allegedly under-compensated background singers and musicians
often has raised as an agrument for a performance royalty. A performance royalty,
proponents argue, would provide additional income to such performances. This
argument ignores reality in several respects. First, royalties generated by a per-
formance right very likely would tend to go where they are needed least. The most
popular songs from the most popular performers are played more often. Thus, those
who are successful will reap additional rewards for their success. Those who fail to
achieve popularity will receive little. The rich get richer; the poor stay poor, if very
slightly less so. Windfall for the popular; continued short fall for the also rans. A
new copyright cannot remedy the difference in economic rewards between those
who are highly successful and those who are not. Second, if, as alleged, these
supporting performers are poorly compensated for their contributions to the final
production, then relief should be forthcoming from those parties that directly bene-
fit from these services, the recording companies and recording artists. This is an
intramural industry problem, not a broader problem that compels government
intervention under the guise of copyright.

Furthermore, if H.R. 1805 costs the radio industry 26.5 million dollars in royalty
payments and if half of these payments went to the record companies leaving 13.25
million dollars for recording artists (and assuming zero costs for distributing royalty
payments) each of the 44,000 musicians recording in 1979 would have received an
average of only a few hundred dollars each. In fact, according to the Stanford study,
it seems very likely that only about one sixth of the performers would receive this
much and quite probable that half of the funds would go to artists already in the
upper income brackets. We doubt that the Congress believes it necessary to provide
even more wealth for the major performing artists than they now so obviously
accumulate.

Furthermore, it is doubtful that performers would benefit at all from a perform-
ance right in sound recordings. The inordinate share of revenues which flow to the
record companies evidence the overwhelming strength of the record companies'
bargaining position. If we make the relatively safe assumption that the record
companies will seek to maximize their gains, through their leverage in the bargain-
ing process, they will have every reason to reduce performers' compensation to the
extent the performers benefit from performance royalties. Thus, their revenues will
be augmented by the extraction of at least some portion of the performer's share in
the performance right royalties. Establishment of a performance right in sound
recordings then would not shift bargaining power from one party to another in a
way which would lead to any increase in performers' share of recording industry
revenues.

Is it possible, as the legislation attempts to do, to guarantee that performers do in
fact receive additonal money? Whatever the legislation may provide in terms of
preserving the efficiency of the 50-50 split between performers and record compa-
nies, enactment of the performance right would not alter the overall bargaining
positions of the two parties. We seriously doubt whether the performer's royalty
payments ever could be isolated from the bargaining process. If, indeed, the record
companies now have the upper hand, will they not be able to use their superior
bargaining position to ultimately extract a bit more than what was intended-at the
expense of performers and recording artists?

Of course, the recording industry would be delighted with any new revenue,
particularly when it helps to get rid of a need to bargain with recording artists for a
more equitable division of profits from record sales. But imposing a copyright
burden on an unrelated industry is hardly the answer to resolving the inequities
Congress might feel exist in the recording industry.

Furthermore, establishment of a performance right in sound recordings hardly
will engender a greater need for performer's services, thus leading to greater
employment among performers. Indeed, the Stanford study reveals that while per-
former s compensation on an hourly or daily basis is high, the real difficulty is an
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oversupply of performers relative to the demand for their services. Thus, only a
small percentage of them work full time as performers, a condition that this
legislation would not address, much less correct.

In 1975 the Register of Copyrights, Barbara Ringer, testified before the Subcom-
mittee on Patents, Trademarks and Copyrights of the Senate Judiciary Committee.
She stated that sound recordings had damaged the performing artist by taking away
his audience and limited the diversity of performers available. Although there may
be an element of truth to this contention, a performance right will not rectify the
situation. Radio stations never again will see the day they can afford to hire live
performers and musicians.

In reality, H.R. 1805 is designed to allow Congress to impose what is, in effect, a
tax upon radio broadcasters and television broadcasters for the benefit and subsidi-
zation of major record companies and performers. The problems it is designed to
solve, however, involve the relationship between record companies and labor unions.
Broadcasters should not be brought into it. This issue should not be muddied by so-
called "copyright" considerations. We do not think the Constitution intended that
Congress thrust itself into commercial enterprise in this manner under the guise of
the copyright laws.

Finally, it has been claimed that a performance right would "redress the inequi-
ty" of record buyers having to bear the costs of creating sound recordings. This is
not true. Record buyers will continue to be the groups actually paying for sound
recordings and never will see the alleged benefits of a performance right in sound
recordings. Record prices will not drop because of additional royalties paid to record
companies and performers, and any claim to the contrary is erroneous and mislead-
ing. Performance right fees of ten or fifteen million dollars amount to less than one
half of one percent of record industry list price revenues.

VI. A PERFORMANCE RIGHT IN SOUND RECORDINGS WOULD IMPOSE A COSTLY BURDEN
ON RADIO BROADCASTERS TO THE DETRIMENT OF THEIR ABILITY TO SERVE THE PUBLIC

If a performance right in sound recordings is established, broadcast stations will
have to pay additional royalties for use of sound recordings on their stations.3 The
amount of royalties payable by broadcast stations would be substantial. The fee
schedule in the latest legislative proposal, for example, would extract millions of
dollars from the radio industry's "bottom line."

The total payments required of the radio industry under the fee schedule in H.R.
1805 can be estimated from 1979 FCC Financial Data. 594 stations had revenues
between $25,000 and $100,000; these stations would pay $250 each, or a total of
$148,500. Similarly 1404 stations had revenues between $100,000 and $200,000; these
stations would pay a total of $1,053,000.

Payments for stations with revenues over $200,000 can be estimated as follows.
Total revenues for stations with revenues less than $200,000 are estimated by the
midpoint of the revenue category and then summing across the categories for
revenues less than $200,000. Subtracting these revenues from total net broadcast
revenues for all stations produces an estimate of 2.776 billion in revenues for
stations with revenues over $200,000. The total royalty payments for these stations
would therefore be approximately $25.6 million, and total payments by all stations
would be $26.461 million.

Payments of this magnitude would have a substantial impact on the radio indus-
try. Total pre-tax profits were $231.4 million in 1979, so the royalty payments under
the proposed bill would have represented about one-eighth (12.5 percent) of industry
profits.

For many individual stations, the proposed payments would be particularly bur-
densome. In 1979, 40 percent of the AM and AM/FM stations lost money, and 48
percent of the independent FM stations lost money. Unfortunately, unprofitable
operations were not confined to smaller stations (those with revenues less than
$200,000) that would pay a flat fee under H.R. 1805; even among stations with
revenues greater than $200,000 only 67 percent reported profitable operations in
1979. It is important to remember in this context that the payment schedule in the
proposed legislation is tied to "receipts" not profits, so that a station showing
revenues of $400,000 would still pay a royalty fee of $4,000 even though it was a loss
operation. Such stations would be hard hit by a substantial increase in costs.

As suggested by many radio industry witnesses in the past, such measures could
include cutbacks in news services, public affairs and other program areas that
generally are not highly profitable in their return to the broadcaster.

Broadcast stations already pay approximately 3.5 percent of their revenues to authors and
composers for use of their musical works.
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The Register, relying on the much denigrated Werner Report, concluded that
there "is no hard economic evidence in the record to support arguments that a
performance royalty would disrupt the broadcasting industry, adversely affect pro-
gramming, and drive marginal stations out of business." 4 However, logic compels
the conclusion that the imposition of an additional royalty payment on radio sta-
tions (particularly unprofitable or marginal operations) would require that radio
broadcasters make certain judgments concerning the implementation of operation
adjustments and other cost saving means to offset the additional costs incurred. The
real question-not fully addressed by the Register-is whether the risk of a reduc-
tion in the quality and value of broadcast service is outweighed by the necessity of
imposing upon radio broadcasters the obligation to provide additional compensation
to record company employees. We do not think it is.

VII. ADMINISTRATIVE COSTS MAY WELL REDUCE THE SUPPOSED BENEFITS OF THE PER-
FORMANCE RIGHT IN SOUND RECORDINGS AND CREATE A LARGER ROLE FOR THE
GOVERNMENT

There is some doubt about whether even the proposed performance royalty would
actually benefit musicians because the costs of administering the system to collect
and distribute the royalty payments could be so expensive that little money would
be left over for the musicians. The Werner Report 8 looked at three different
systems for calculating and distributing the money. Werner's discussion of these
three systems leaves some serious questions about the cost of the feasibility of each
of these systems. Werner recognized the problem of collecting and distributing the
money, but did not offer evidence that the problem could be solved in a way that
would leave any substantial amount of money for the intended beneficiaries of the
proposed performance royalties. Not only does this leave unanswered the question
of whether performers will really benefit from the proposed royalties, it also raises
some question about the efficiency of the proposal-in an economic sense-since the
"transactional costs" appear to be such a large proportion of the money involved.

Increased administrative costs will arise both in the private and public sectors if a
new performing right is introduced. In the private sector some administrative costs
which are likely to arise would be the costs of litigation involved in trying to
restructure contractual relations among the various parties.

The costs to the government will undoubtedly increase. The necessary govern-
ment machinery to determine the fee structures is already in place in the form of
the Copyright Royalty Tribunal. The introduction of a new performing right will
increase the complexity of their deliberations and will likely result in increased
time and resources being needed.

VIII. INTERNATIONAL CONSIDERATIONS FAIL TO ESTABLISH ANY REASON FOR THE
PERFORMANCE RIGHT IN SOUND RECORDINGS

Proponents of H.R. 1805 note that adoption of the Danielson Bill would bring this
nation's copyright law into accord with prevailing international practices. Any
evaluation of the foreign experience for purposes of predicting the effects of a
performance right in this country must not ignore the tremendous differences
between the broadcasting system in this country and those in most foreign coun-
tries. Unlike most foreign broadcasting systems, the U.S. system is privately owned.
Moreover, it has developed into a ubiquitous, nationwide service which provides an
invaluable service to the public without government subsidy. In contrast, most
foreign systems are state-owned and operated and provide a far more limited serv-
ice. In terms of the impact of a performance right in sound recordings, payments
made to recording artists and record producers by state-owned broadcast systems
really amount to an indirect government subsidy. A portion of the public funds used
to operate the broadcasting system is, in effect, reallocated to recording artists and
record companies. Furthermore, this subsidization of recording artists and record
companies is hardly likely to affect the quality or quantity of service provided by a
state-owned broadcast system. The cost of performance right fees is paid by govern-
ment funds allocated to operation of the broadcast system.

In this country, performance right fees would be paid by broadcasters and would
constitute a transfer of funds from one segment of the private sector to another,
rather than a governmental subsidy. As was pointed out in previous testimony, this

4 Addendum to the Report of the Register of Copyrights on Performance Rights in Sound
Recordings, page 10.

5 Werner, S. M. "An Economic Impact Abalysis of a Proposed Charge in the Coypright Law."
Prepared for the Copyright Office, U.S. Library of Congress, 1977.
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reallocation of broadcast revenues to recording artists and record companies cannot
be justified by any commensurate public benefit. Moreover, in contrast to the
foreign experience, payment of performance right fees would tend to reduce the
quality of radio broadcast service in this country and might jeopardize the contin-
ued operation of some stations. Any comparison between the effects of a perform-
ance right in sound recordings in this country and foreign countries must be viewed
in light of these critical distinctions.

The legislation's advocates state that Canada has abandoned its performance
royalty because United States law provides for no reciprocal performance royalties.
This was only one reason for its abandonment. It was found by the Canadian
government that introducing the performance right would result in a negative
benefit-to-cost ratio. It was found that introducing a performance right in sound
recording would be extremely inefficient "since approximately 70 percent (55 per-
cent of foreign companies and 15 percent in administrative expense) of the funds
raised would not reach the Canadian producers.6 The study determined that the
money raised would come from royalty payments flowing to composers/publishers
and broadcasters. It was determined that broadcasters would not be able to pass the
increased royalty costs on in full to advertisers which could result in serious impact
on smaller stations "many of whom are presently suffering consistent losses." ' The
Canadian situation is strikingly similar to that of small American stations.

The Keon study advised against implementing the performance royalty because
"the rationale for such a right is weak, since record producers are already the prime
beneficiaries when their music is played on the air" 8 and "Royalty Fees . . . would
result in the majority of the funds going to the holders of copyright in the already
successful recordings. As a subsidy scheme this would not be desirable, since the
producers who most need the money would not be receiving it." 9 The Canadian
experience has shown that a performance right is unnecessary as an incentive to
produce records and not beneficial to performs or producers-only to the record
companies who need the royalties least.

IX. H.R. 1805 IS CONSTITUTIONALLY BASELESS AND OUT OF PLACE AS A COPYRIGHT
MATTER

In view of the lack of need for a performance right in sound recordings and the
performance right's inability to stimulate the creative efforts of recording artists,
enactment of a performance right in sound recordings would exceed the powers
granted Congress in the Constitution. Article I, Section 8, empowers Congress to
establish copyrights to "promote progress in science and the useful arts." It does not
empower Congress to establish copyrights merely for the purpose of reallocating
revenues from one industry to another. Yet, that would be the only real effect of a
performance right in sound recordings. Thus, we submit that establishment of a
performance right in sound recordings would constitute not only an unsound public
policy judgment, but a Constitutionally baseless act as well.

Furthermore, in awarding copyright fees to performers, H.R. 1805 inappropriately
and unwisely confers copyright benefits on non-copyright owners. Section 106 of the
present act grants rights only to copyright owners. Performers on records usually do
not own the copyright in the record. The record company is the copyright owner.

If non-star performers receive inadequate compensation, this is a matter for the
recording industry to deal with in the context of traditional employer-employee
relationships; it should not be clouded by the injection of so-called "copyright"
considerations. Government intervention in such a process here will inevitably lead
to requests that Congress "legislate" compensation adjustments to other industries.
We do not think the constitution intended that Congress thrust itself into commer-
cial enterprise in this manner under the guise of the copyright laws.

Mr. KASTENMEIER. Thank you, Mr. Popham. We have some ques-
tions, but first we would like to call on Mr. Robert Herpe, who is,
as I indicated earlier, chairman of the board of the National Radio
Broadcasters Association. We are very pleased to have you here
this morning.

a Keon, Jim, "A Performing Right For Sound Recordings: An Analysis by the Minister of
Supply and Services" Canada (1980) p. 95.

7 Id at 96.
a Id at 99.9 Id at 99.
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TESTIMONY OF ROBERT HERPE, CHAIRMAN OF THE BOARD,
NATIONAL RADIO BROADCASTERS ASSOCIATION

Mr. HERPE. Thank you, Mr. Chairman.
It's a great pleasure to be here today and I want to thank you for

the opportunity to speak before this committee. My name is Robert
G. Herpe. I am the licensee of AM and FM stations located in New
Haven, Conn., and Orlando, Fla. I have been in the broadcasting
business for almost 30 years. I also serve as chairman of the board
for the National Radio Broadcasters Association, a nonprofit trade
association representing approximately 1,500 AM and FM radio
broadcast stations located throughout the United States. The
NRBA has been and continues to be unalterably opposed to the
payment of a performance royalty by radio broadcast stations
which broadcast entertainment programing encompassing records
and/or tapes produced by record companies in the United States.
The NRBA's position is predicated upon the fact that sufficient
consideration runs to the record companies, as well as to the per-
formers, by the mere fact that radio stations feature and thus
promote the record companies' product on the air, without charge.

Record companies are attempting to foster the concept that radio
stations are operations whose profit is unfairly predicated upon the
free utilization of record company product-that is, using the prod-
uct of the record companies without providing fair compensation. I
put to you that if the concept is correct, why do record companies
hire record promoters and utilize other independent agents to work
with program directors and other radio station personnel at radio
stations located throughout the United States to secure favorable
consideration for play of their product by the radio stations? Why
is there a Federal crime known as "payola"? In other words, why
are record companies and performers interested to the point of
being willing to violate Federal law by providing consideration to
radio station employees in order to secure favored treatment of
their product? I submit that the answer is a simple one. Record
companies live or die based upon the sales of their product, and
those sales are directly proportional to the amount of air time
accorded that product by local radio stations. Now I could back this
with many statements, as my colleague here stated before, but I
will give you but one so that we don't bore you.

This one came from Bob Sherwood, president of Phonogram/
Mercury Record Co., stated in a commentary which appeared in
Billboard magazine in the fall of 1979: "I, like every other head of
a record company, need and want radio to play our records. With-
out airplay, we'd all be in the door-to-door aluminum siding sales
business." I repeat, "without airplay," he stated, "we would all be
in the door-to-door aluminum siding business."

The record companies and the broadcast stations offer to each
other mutual advantages-their relationship is symbiotic. No radio
station operator is, by any stretch of the imagination, taking ad-
vantage of the record companies. As noted, record companies live
or die by securing exposure of their product on radio stations. This
is the consideration which radio stations are giving to the record
companies-and it is valuable. Otherwise, why, as noted before,
would the record companies be willing to pay money for favorable
treatment of their product? If a law were to be passed requiring
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radio stations to pay a performance royalty for the right to play
the product of record companies, there is no question but that this
would be introducing a false factor into the relationship between
the stations and the companies. What, in effect, would be happen-
ing is that the radio stations would be paying 1, or 2, or 5 cents to
the record companies in exchange for a right for which the record
companies, absent a Federal law, would be willing to pay many
times that amount to the radio stations for exposure of their prod-
uct. This is not logical.

In his statement presented to this subcommittee on May 20,
1981, Stanley M. Gortikov, testifying on behalf of the Recording
Industry Association of America, Inc., stated:

Radio in particular makes extensive use of records at no cost. Sound recordings
account for three-quarters of radio's programing. Yet broadcasters-who must pay
for all their other types of programing-pay nothing to performers or record compa-
nies for this, their basic source of programing material.

This statement is easily and more validly turned around-the
record companies are provided air time for promotion of their
product by radio stations-time for which other advertisers have to
pay the radio stations-yet the record companies receive this time
without any expense to them other than the provision of the prod-
uct. To this, we add, as noted before, air time for which they do not
have to pay, although, absent a Federal law, they would be more
than willing to do so.

Since the profits of the record companies are predicated upon
sales, and sales are predicated upon exposure of their product on
radio stations, it is a specious argument to bring up the "poor"
musicians and performers who don't profit from the sale of records.
Their plight can be ameliorated very easily. The record companies
and the musicians can enter into contracts which would fully com-
pensate the musicians for their work. As to providing a fund for
those musicians and performers who can't find adequate employ-
ment for their skills, we submit that this is a function to which the
record companies and the successful performers should address
themselves. Why shouldn't the successful performers set aside a
portion of their income to help musicians and performers who are
out of work, if that is so important to their industry? Why should
radio stations which provide the air time which leads to the success
of a record and/or a performer be asked to subsidize those mem-
bers of the record industry who cannot secure adequate compensa-
tion from that industry?

On that point, I might just point out that perhaps the record
companies would like to subsidize the out-of-work DJ's and there
are hundreds of them also. It doesn't make sense.

We might add that a close look at the industry would show that
not only is the sale of records important to big-name performers,
but, as a result of exposure of their product by radio stations, these
performers are able to secure lucrative concert dates. While we are
getting a little off the track, this subcommittee should know that
when a performer is coming to town, no effort is spared to secure
the cooperation of local radio stations to play that performer's
records and to promote the concert.

In sum, it is hard to perceive any justification for further govern-
mental intrusion into the relationship among record companies,
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performers, and radio stations. The existing payola laws prevent
money from flowing from company and artist to the broadcaster in
return for the substantial and valuable dedication of program time
to recorded music. The proposed performance rights provision
would force broadcasters to pay artists in return for providing air
time for which the recording company and the performer would be
willing to pay. This is illogical. For the reasons stated, the NRBA
believes that a law requiring radio stations to pay a performance
royalty for the service they provide by featuring record company
products should not be passed.

Mr. KASTENMEIER. Thank you, Mr. Herpe.
I know I need not issue a disclaimer, but I think the questions I

ask are not necessarily meant to disclose my own personal views
but, rather, to attempt to elicit a dialog of the issues.

First of all, is there any difference in interest between the Na-
tional Radio Broadcasters Association and the National Association
of Broadcasters. Particularly on this subject or in terms of repre-
senting radio stations, would there be any difference between your
two organizations?

Mr. POPHAM. I think we can say we are both unalterably opposed
to the legislation and there's no question about that.

Mr. KASTENMEIER. Do you have a common interest in fact?
Mr. HERPE. In this particular situation, definitely.
Mr. KASTENMEIER. In both of your testimonies you suggested that

because promotion is a benefit to musicians and to record compa-
nies that justifies the free use. When I say free use, I mean use
without payment of royalty. I wonder whether that necessarily
follows. One could say equitably that would be the case for perhaps
certain new records in terms of benefit, if there were some sort of
formula. But the testimony I think is that the majority of records
-are not played for the first time, are relatively old records that
have been around for a while, and this provides your programing
and there ought to be a quid pro quo. There ought to be some sort
of commercial benefit the radio stations derive from access to these
huge repetoires without any compensation whatsoever.

Mr. HERPE. I think that is very true, that much of the music that
we do play is, as you say, older music. However, that music was not
always older music. When that particular product was new, we
played and promoted it in the same way as we do any other new
air product, and perhaps without us that product wouldn't be
around today at all. I think we have paid for that in the past and I
think we have paid for the right to continue to use that.

Mr. POPHAM. Let me agree that that music would not have been
popular-the recording would not have been popular in the first
place without airplay, and alluding to something else too; that
there is really a continuing exposure from the performance of the
so-called oldie to the performer and to the record company and
that it does keep the performer in the public eye. It does help with
respect to promoting concerts and personal appearances and also I
think just from personal experience walking into a record shop or
looking at a record rack in a department store, there are a lot of
what might be considered oldie albums on sale, too.

There's still a benefit which is conferred I think long after this
initial period of popularity. There are many levels of record sales
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which might start in the major record shops but further on you
still have record clubs and similar devices to maintain the market-
ing position of the recording to keep it in the public eye and keep
sales going beyond this initial period.

Mr. KASTENMEIER. My question, Mr. Popham, is whether or not
promotion, which is very much a voluntary activity on the part of
both parties, should be the criterion here. For example, how do you
distinguish between a major vocalist or musician and a person who
says, "Yes," just as the record company says, "Yes, I need appear-
ances on radio or on television. This will help promote me and
advance me." But with the broadcasting industry putting such a
person on, does that not mean that person will not be accepted
merely because that person benefits from the appearance, whether
it's on radio or television? The understanding is that the person is
compensated. How does it differ then from use of that person's
record in the same relationship, whether it's a question of promo-
tion or not?

Mr. POPHAM. Well, I think here you have to look at a large
picture; that it's a situation where there is a balance of equities at
this point. There is what in a legal sense might be called considera-
tion of one form or another flowing both ways, and to impose a
system of payments on one party now would really throw that out
of balance and I think that is our overall concern here.

Mr. KASTENMEIER. Talking about balance, how do you distinguish
between paying a composer a royalty and all the attendant regula-
tions and bookwork, not to speak of costs, and of paying these
performers and recording companies a royalty? Why should the
country expect you to pay in one case and not the other?

Mr. POPHAM. Well, I think it boils down to the question of what
is needed in terms of copyright to promote the creative effort. We
have already submitted evidence which I think has shown that the
record companies and the performers are getting the lion's share of
revenue when you look at both airplay and the sale of records
together, and indeed the recording industry has grown as the radio
industry has grown and promoted their product.

The publishers, on the other hand, at this point have a rather
limited benefit from the sale of records. I think some of the statis-
tics submitted by the recording industry before the Tribunal indi-
cated that their mechanical right fees were something like 7.2
percent, which was a rather small amount of record company
revenues. So they are rather limited in that respect and, indeed,
there might not be the stimulus if they were not paid for the
airplay as well. Here we think the stimulus from airplay is there
and the stimulus in existing copyright law is sufficient.

Mr. HERPE. If I may add, Mr. Chairman, I think that there is a
definite difference in the promotability. It is seldom that the name
of the composer is even discussed on the air and promoted. They
are not getting the same kind of promotion as the performer or the
record company is getting on a regular basis. Therefore, certainly
it does make sense.

Mr. KASTENMEIER. Well, that may be, but I wonder really what
might have happened if somehow the law had provided earlier for
performers' rights. Assume this bill had passed 30 years ago and
the composers had not, for one reason or another, gotten a similar
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royalty and would today be asking for that royalty. What would
your arguments be, whether they would be similar or not? I don't
see a great deal of difference between the two. There are some
differences, but I'm not sure that these aren't in a sense more or
less historic accidents rather than inequities.

Let me ask you one other question. You mentioned-and I think
indeed you should make the point-that many stations operate at a
loss or they do not make very much money, that many radio
stations certainly are not big business by any means. They are
small business and some of them, especially I suppose the small
FM's, barely make a go of it.

Would it help at all, do you think to have modified the payment
schedule to provide a little more relief for the broadcasters at the
bottom end of the scale in terms of should this bill pass or move
on?

Mr. POPHAM. I think the main focus of our concern at this point
would be the stations who are not at the small end of the scale but
are at the large end of the scale but not making money. I think
they would pay large royalties. This would just be adding to their
deficit, so to speak, and I think we would be most concerned about
the effect on those stations. Obviously, anything that reduces the
burden anywhere I suppose makes it less painless, but certainly
not painless overall, and I think would not significantly reduce our
concerns.

Mr. HERPE. I think, Mr. Chairman, there are certainly some
stations, who could not afford to pay an added royalty fee. If you
were to ask me if I could afford it, perhaps I could afford to do so,
but I think that's like saying to me to buy a loaf of bread for $2
when it's really only worth $1, which we're already paying. Sure, I
could afford the $2, but it doesn't make sense for me to pay it. I
think it's a principle we're talking about.

Mr. KASTENMEIER. I'd like to yield to the author of the bill, the
gentleman from California, Mr. Danielson.

Mr. DANIELSON. Thank you, Mr. Chairman.
Mr. Popham, following up on the question presented by Chair-

man Kastenmeier a moment ago, you state-and it appears on
page 6 of your written statement-that 40 percent of the country's
AM stations and AM-FM combinations operated at a loss in 1979. I
presume those are the latest figures you have available?

Mr. POPHAM. Those are the latest available, yes.
Mr. DANIELSON. And 48 percent of the FM stations operated at a

loss and 33 percent of the country's radio stations with revenues of
$200,000 a year or over-that would be the higher category under
this formula-operated at a loss. I'm concerned how do these sta-
tions stay in business? I have found, except for the Federal Govern-
ment, when enterprises operate at a loss they go through bankrupt-
cy. How do they stay in business if they're running at a loss?

Mr. POPHAM. Well, I think the same stations do not necessarily
operate at a loss on a year-after-year basis. They might make
money one year and lose money the next and make money for a
year or two.

Mr. DANIELSON. But it's such an enormous percentage, 40 per-
cent, 48 percent, 33 percent. This sounds like Chrysler.

Mr. POPHAM. It's a very competitive business.
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Mr. DANIELSON. Have you had a loan guarantee from the Federal
Government to help these stations, like Chrysler is what I'm think-
ing about?

Mr. POPHAM. Not to that extent, no.
Mr. DANIELSON. Do you know of any radio station, AM, that has

gone bankrupt in the last 5 years?
Mr. HERPE. Yes, I do.
Mr. DANIELSON. Designate the station and the year, please.
Mr. HERPE. WNHC AM radio in New Haven, Conn., this past

year.
Mr. DANIELSON. Do you know of any other that's gone bankrupt?
Mr. HERPE. Yes, another radio station. I can't recall the call

letters, but it was up in Rhode Island.
Mr. DANIELSON. What year? How long ago?
Mr. HERPE. This past year.
Mr. DANIELSON. I did ask FCC for any such information and they

were unable to provide it, but do you know in the bankruptcy
proceeding if that license and the equipment were picked up at a
sale by the trustee?

Mr. HERPE. They were taken over by trustees.
Mr. DANIELSON. The law requires that, but were they sold by the

trustees?
Mr. HERPE. At this stage, neither of them, to my knowledge,

have been sold. I believe they are trying to sell them.
Mr. DANIELSON. The license is still available to whomever wants

to buy it?
Mr. HERPE. Yes, sir.
Mr. DANIELSON. How many radio stations are there in the United

States?
Mr. POPHAM. Roughly 8,900 now at this point.
Mr. DANIELSON. I notice, Mr. Popham, that you say you repre-

sent 4,772. That would be the NAB?
Mr. POPHAM. That's right.
Mr. DANIELSON. And 662 television stations. How many of them

are there?
Mr. POPHAM. There are just over 1,000 television stations at this

point.
Mr. DANIELSON. And six radio networks and three television

networks.
Mr. Herpe, you state in your statement that your association has

approximately 1,500 stations?
Mr. HERPE. Yes, sir.
Mr. DANIELSON. Are the stations represented by each of you

exclusive or do you represent the same stations under some circum-
stances?

Mr. HERPE. No. Some of our members are members of the NAB,
but a good percentage of them are not.

Mr. DANIELSON. What is the differentiation between the NAB
group and the National Radio Broadcasters?

Mr. HERPE. The National Radio Broadcasters Association is and
exclusively radio oriented organization. The NAB is more of an
umbrella organization representing all of the broadcast interests,
including television.
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Mr. DANIELSON. And there are at least some of your group which
are members of NAB?

Mr. HERPE. That is correct.
Mr. DANIELSON. Do you agree with that, Mr. Popham?
Mr. POPHAM. Yes, I do. There are members of both organizations.
Mr. DANIELSON. Well, I do hope, if you can provide for us-

apparently you obtained this financial data from the National
Association of Broadcasters?

Mr. POPHAM. Well, there are two sources, Congressman. There is
a report put together by NAB and there is a report put together by
the FCC. We would be happy to provide both.

Mr. DANIELSON. I would respectfully request that you do because
I would like to have that data and I would certainly like to know
where these bankruptcies took place and are still pending. Maybe I
can pay up a license and pick it up.

I'm concerned that you're worried about the financial end. The
bill provides as presently drawn for a blanket license if you should
wish it, no charge for stations with net receipts under $25,000; $250
per year, which is about 70 cents a day, for stations having net
receipts between $25,000 and $100,000; and $750 per year, which is
$2 a day, for stations between $100,000 and $200,000; and thereaf-
ter to consider 1 percent of the net receipts as you get into that
much higher level.

What concerns me is I have been in a business. I know you bu
drinking water for our health that's in that little jug down the hal
you push and button and blub, blub, blub into a cup you know.
There's usually coffee in the help's dressing room. You use electric-
ity to run your station. Do you not pay for all of those things?

Mr. POPHAM. We do pay for electricity,
Mr. DANIELSON. And the coffee and so forth and paper towels?
Mr. POPHAM. Yes.
Mr. HERPE. I submit, Congressman, that as I stated before, we

are already paying for that product in kind.
Mr. DANIELSON. For electricity?
Mr. HERPE. No, for the use of the records.
Mr. DANIELSON. You buy the record, do you not?
Mr. HERPE. There are different types of payments, sir, and I

believe that the kind of services that we are offering which are
worth millions of dollars which advertisers would pay for, are
being given to the record industry. There is a definite benefit
afforded.

Mr. DANIELSON. Did you ever consider charging the record com-
panies for playing their record?

Mr. HERPE. Well, if they would like to pay me 25 cents for every
time I play a record I might consider it. I think, however, our
payola laws and the public interest would not allow us to do that.

Mr. DANIELSON. I don't think there's anything in the law that
says you can't charge for advertising.

Mr. BUTLER. You'd better be careful there.
Mr. POPHAM. Let me respond to that a little bit more. There are,

I think, some cases where record companies do actually advertise
on stations not having a record played as such but simply normally
the 30 or 60 second commercial, promoting a particular record. I
think the concern about paying generally is it would amount to an
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awful lot of commercial time on radio stations and I think they
would be very concerned about their public interest obligations.

Mr. DANIELSON. It is a fact, is it not, that your public interest
obligations remain an obligation? That is, in effect, the charge you
pay for the radio frequency. Your stations are assigned a given
frequency and they are allowed to broadcast on that frequency and
one of the considerations is to devote a certain amount of time to
public interest broadcasting; is that not a fact?

Mr. HERPE. That is true.
Mr. DANIELSON. Do you not agree, Mr. Popham?
Mr. POPHAM. Well, there's been some deregulation such that the

very detailed guidelines that we once had do not apply. But gener-
ally speaking, stations obviously have an obligation to be respon-
sive to their communities.

Mr. DANIELSON. It's a mandate, is it not?
Mr. POPHAM. Yes.
Mr. DANIELSON. Thank you. The answer was yes. I know this-

radio stations in my community, which is Los Angeles, come to my
office at least once a year to query me as to what are the issues of
the day they must report on and also to assure me that they are
giving public interest broadcasting, and so there must be some
compulsion behind that. I guess that's all the questions I have.
Thank you very much.

Mr. KASTENMEIER. The gentleman from Illinois, Mr. Railsback.
Mr. RAILSBACK. Thank you, Mr. Chairman.
Given the rapidly changing technology and the fact that now

apparently Americans are going to be able to tape right off the air
radio broadcasts, including musical compositions, the performers
have made the argument that the industry itself, by reason of that
fact, is going to be in trouble unless they are given some compensa-
tion by way of a royalty. I wonder what your perception is of that
and how you would address it?

Mr. HERPE. I would say that the technologies that are happening
out there do, as Mr. Gortikov said when he testified before this
subcommittee-I believe his statement was that it threatens the
very existence of the record business. I would put to you that the
radio business, on the other hand, is no less threatened by these
new technologies. But to my way of looking at it, in a free market-
place, it is not for us to ask the Government to bail us out because
of changes in our industry.

I think that the creative entrepreneur and company has to
change with the times if he's going to survive.

Mr. RAILSBACK. Do you really mean that, and do you mean that
it would also apply to the composer? You distinguished the right of
the composer from a performer. What about the composer in such
a situation?

Mr. HERPE. The composer, sir, is getting and presently does get
paid.

Mr. RAILSBACK. What I'm talking about is we may have the very
real situation where these American people, with their taping de-
vices, take right from the air a musical composition from one
station and may reproduce it and then play it. In that case, the
composer, although there may be a small copyright paid from one
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broadcast station-what you're talking about is really tantamount
to record piracy.

Mr. POPHAM. I think you have to make a very critical--
Mr. RAILSBACK. I think there's a distinct possibility. What would

you do about the composer situation? What can be done about
that?

Mr. HERPE. I don't know that I'm in a position to really give an
expert comment on it, however, it would seem to me that if these
new technologies come about and if there is going to be direct
taping off of satellite, that it's going to be for the record companies,
composers, et cetera, to negotiate with the satellite companies. I
think we're talking about a whole new business. We can't foresee
that at this point.

Mr. RAILSBACK. That's really a little bit different. I'm talking
about something-as I understand it-that is very new. It involves
all kinds of new technological capabilities, but go ahead if you had
an answer.

Mr. POPHAM. I would like to draw the distinction between the
performance and the making of the record which is what you're
concerned with and what is a substitute for the sale of the record
which is of great concern to the record companies. The perform-
ance right legislation that we're dealing with really doesn't address
itself to that issue. It would not really affect that situation. People
have been able to tape record music off the air for a number of
years. We have had tape recorders for years that have done that.
But this seems to me is a problem that deals with a totally differ-
ent right, the right to make a copy and not the right to perform. If
there's a problem there this legislation certainly isn't the solution,
but something related to right to make a copy would be the
remedy. Of course, with the antipiracy legislation of 1971 you
attempted to at least deal with the piracy as a substitute for the
sale.

Mr. RAILSBACK. Well, let me ask you both this. When I read your
statement-and I think we should try to ask pretty tough questions
of the performers that are the proponents-and listened to your
testimony, I get the feeling that this concept of a performer's
royalty, you think, is almost outlandish because the radio broad-
casters are benefiting the performers by exposing and giving them
publicity. But how do you explain, or how do we explain, the fact
that 62 countries right now have recognized the right of a perform-
er's royalty. Even though you can make the distinction between a
state-owned radio station and contrast that with the private firm
radio stations, is it so outlandish if 62 countries have already done
it? Then I want to ask you, are the American performers losing
royalty rights by our failure-this country's decision not to have
some kind of a reciprocal right? What would you do about that, if
anything?

Mr. HERPE. We are certainly, in most cases, I believe, talking
about different systems, different types of broadcasting systems. I
don't know of any other country that has the free marketplace
concept that we do and allows for this interchange and this part-
nership that was mentioned here before. So I don't think that you
can really make a comparison under those circumstances.
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Mr. RAILSBACK. But in either case, whether it's state-run or state-
operated--

Mr. HERPE. Even in some of the other countries that do have
some commercial radio, there does not exist the same symbiotic
relationship. It just does not exist.

Mr. RAILSBACK. Well, what's the difference?
Mr. HERPE. Most records in the world are produced right here in

the United States. The radio business in the United States has
indeed fostered the record business. If you go back to pre-World
War II, we certainly had records, but it was a whole different
business before radio started programing in the way that radio
programs today. That was when it suddenly happened. The record
business just mushroomed, and I think most record company execu-
tives will agree with that.

Mr. RAILSBACK. So you're making the distinction that the United
States is unique in that we are the No. 1 producer. That's one
thing. It still doesn't answer the argument that because radio
broadcast stations give certain exposure to the records-because I
think that happens in these foreign countries too and I'm just
trying to understand. I understand that some of the foreign coun-
tries have state-owned systems, and yet I know that they are giving
exposure to those private record companies. A lot of our performers
are apparently losing reciprocal rights that they might otherwise
enjoy. I have no idea how much that would amount to, but I think
that's an argument that has to be dealt with. Sixty-two countries
do have a performer's royalty.

Mr. POPHAM. I think by way of perspective, there are 100 and
some odd countries in the world, so there are quite a few-Canada
comes to mind as the most prominent-that does not have a per-
formance right.

Mr. RAILSBACK. Didn't they have it at one time?
Mr. POPHAM. I think they did and they--
Mr. RAILSBACK. Because the United States didn't, they backed

down.
Mr. POPHAM. But they have rejected it also for many of the same

reasons that this country has rejected it. Also, I think again the
larger perspective, the record companies if they did not have the
base of record sales in the United States to develop their indus-
try--and this comes again largely through the promotion they get
on radio-they would not have records to export to begin with. So I
think we are providing a base which enables them to sell their
music in other countries, which is highly beneficial and part of this
overall benefit that the record companies get from airplay. And
finally, I would just point out that I think primarily we are dealing
with a domestic question and to let an international point perhaps
be compelling may be letting the tail wag the dog which would not
be appropriate.

Mr. RAILSBACK. That's all, Mr. Chairman.
Mr. KASTENMEIER. The gentleman from Virginia, Mr. Butler.
Mr. BUTLER. No questions, Mr. Chaih man.
Mr. KASTENMEIER. The gentleman from Massachusetts, Mr.

Frank.
Mr. FRANK. Thank you, Mr. Chairmani I'm sorry I had a bit of a

delay but I have read the statement and I find myself a little bit
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torn here. I'm persuaded in part by your arguments vis-a-vis the
record companies not vis-a-vis the performers. I don't know wheth-
er it is possible to resolve that.

I want to start with the record companies. You point out it is
now illegal for them to pay you to play their records and I under-
stand that, but I wonder-suppose we repealed the restriction
against payola and then, of course, it would be legal so we wouldn't
call it payola. At the same time, we give them copyright protection
and you and they were in the free market. How would the overall
balance be? In some cases the record company would pay you and
in other cases you would pay them. I'm trying to understand what
the basic economic forces would be. What would you think would
be the practical situation in a case like that, if you and the record
companies were free to buy and sell the right to do that?

Mr. HERPE. I think I could become a very rich man.
Mr. FRANK. You think they would be willing to pay you more

than you would have to pay them?
Mr. HERPE. I think so.
Mr. POPHAM. I think at the very least, as we have said, there is a

balance of equities at this point.
Mr. FRANK. Why don't we do that then? If we could work it out,

is that not the ideal thing? Let's leave out the rights of performers.
We're dealing with various corporate entities. The optimum free
market would be that you own the station and they own the
records and each of you would be allowed to bargain with the other
to set whatever price, and leave aside the transaction cost and
whether or not that would be practical. Would that not be the ideal
free market situation from the standpoint of the public?

Mr. POPHAM. I think the present situation is rather good and I
would just parenthetically say--

Mr. FRANK. Why is it good?
Mr. POPHAM. Because the balance is there.
Mr. FRANK. When the present situation says the free market

economic forces shall have nothing to do with this; we'll do this all
by law. Are there other areas of the economy where you would
simply, by law, suspend the free market forces?

Mr. HERPE. I could see some public interest problems in what
you're proposing, Congressman.

Mr. FRANK. What would they be?
Mr. HERPE. In that a record company that wanted to pay me off

to play more of his records than somebody else's records is expos-
ing more of his product to the public which would keep other
products from being exposed to the public, I think that's not in the
public interest.

Mr. FRANK. You have antitrust laws and other laws, so it would
not be legitimate for him to pay you not to play somebody else's
product.

Mr. HERPE. But if he's paying me to play many of his records, I
may not have the time to play the other records.

Mr. FRANK. Well, good. Why is that wrong? Why is this not a
market-type situation? Why is that not the best? I don't under-
stand where the public interest is being damaged there.

Mr. POPHAM. I think in the true sense of the word, in the legal
sense of the word, payola is really something of a fraud on the
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public because in a payola situation neither the public nor usually
the station management would know.

Mr. FRANK. You would have the truth in advertising. You would
have to say-we do this now. I don't think this is a serious prob-
lem. I really do think if we're going to talk about this in the
commercial context that's where we ought to go, and if you're
right, if it's more valuable for them to have you play the record
than for you to play them, then it's--

Mr. BUTLER. If yOU would yield on that point, wouldn't your
objectives still be to play what the public wants to hear? Other-
wise, it would be reflected in your advertising revenues, would it
not?

Mr. HERPE. I think that is probably true. Our ratings would not
be all that great if we played only one record company's products.

Mr. FRANK. So the market forces would govern the tendency to
abuse?

Mr. HERPE. Yes.
Mr. FRANK. If you believe that, that seems to be a direction in

which we ought to go. You ought to have the right to play the
music, but it does not seem to be some sort of a sacred subject and
you could have a disclaimer that we have taken into account what
people want to pay us. I think that's a reasonable thing to do.

Mr. POPHAM. May I just add that if you went to that sort of
situation that the performers would really be out of the picture.
The record companies are the copyright owners here and they
would be the sole beneficiaries.

Mr. FRANK. That's why I set the performers' interests aside. To
the extent possible, we ought to let market forces prevail.

Mr. HERPE. What I see in the performers' royalty bill at this
point with the emphasis that the record companies are putting on
it, can frankly be summed up by the statement that Mr. Gortikov
made when he said that up until now the record companies have
been able to build in enough profit to pay for their investment and
then some. I think all that this thing is really doing is trying to get
a subsidy for a business that is changing under economic stress and
technology, and I don't see that it makes sense for the Government
to try and bail that business out. They didn't bail out the horse and
buggy when the automobile came along, and that was new technol-
ogy. They didn't subsidize the iceman when the refrigerator came
into fact. I see this as being no different.

Mr. FRANK. Do you think the record companies are going to be
phased out?

Mr. HERPE. Well, Mr. Gortikov says the new technology threat-
ens the very life of the industry.

Mr. FRANK. What are people going to play when there are no
records?

Mr. HERPE. They may come up with something else. Call it a
musical needle.

Mr. FRANK. I don't see the relevance of that one. Let me go on
before I get to the performers. Your position, the one with which I
agree, is that the compulsory actions ought to be abolished with
regard to cable companies. I think that's right. You've got a copy-
right and you ought to be able to keep it. Is that philosophy
consistent with your position here? You can play somebody's
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record. Let's say I'm a singer-to take a very remote hypotheti-
cal-and I sing a song and you can put it on the radio whether I
like it or not. But if I'm in a movie you have to pay me. But you
say you ought to have control over whether a cable--

Mr. HERPE. There is a difference again. We, as I stated before,
are paying for it in kind.

Mr. FRANK. Paying for what?
Mr. HERPE. We are paying for the use of those records by the

services we render to the record companies.
Mr. FRANK. So is the cable company paying for the service.
Mr. HERPE. We're paying with the promotional efforts that we're

giving.
Mr. FRANK. The involuiluary servitude is what bothers me. What

you are saying is if I sang this song and I don't want you to play it
on the radio you can play it and say this is for your own good and,
believe me, that's in your own interest. I don't buy that. I'm
talking about the performer's standpoint.

Mr. POPHAM. There is a difference between the two situations. In
the area of cable television there was a finding by Congress that
there was harm occurring because of the cable use of the program-
ing material, whereas here I think we are in a situation where
very definitely there is a benefit from the use.

Mr. FRANK. The philosophical principles are not what we're talk-
ing about.

Mr. POPHAM. We're talking about reality. We're talking about
two different situations.

Mr. FRANK. It seems to me some of the arguments you were
making with regard to compulsory license in the cable area really
did draw on some questions of principles and rights of ownership
and they seemed to be particularly relevant to the performers'
rights, and I'm just waiting to hear some distinction.

Mr. POPHAM. Well, I think we have made the distinction. We
said there was a harmful and unfair situation with respect to cable
television and here we think there's a fair situation and balance.

Mr. FRANK. That's a statement of a conclusion which does not
help me to figure it out. That's not a distinction.

Mr. POPHAM. There was a finding of harm in the case of cable
television and the need to redress a problem which existed.

Mr. FRANK. What was the harm? The harm was that they
weren't getting enough compensation?

Mr. POPHAM. Well, the harm was-yes, part of it was not getting
enough compensation.

Mr. FRANK. That was, of course, the private performers.
Mr. POPHAM. And not having control of the product in the mar-

ketplace.
Mr. FRANK. Similar things apply here. The harm is inadequate

protection.
Mr. POPHAM. There's no countervailing benefit in the cable situa-

tion. Again, here's a symbiotic relationship that exists that is bene-
ficial to both parties. In the cable area it was unbalanced. It was a
harmful relationship, a one-sided relationship.

Mr. HERPE. Very few radio stations have ever approached a cable
operator and tried to pay him to put their radio station on. I think
it's an altogether different situation.
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Mr. FRANK. Again, I'm talking about the performer. You're talk-
ing about the record company now. In the past did the performers
also engage in payola?

Mr. HERPE. According to this bill, the record companies are going
to get 50 percent of the take.

Mr. FRANK. I understand that. That's what the bill says. We are
allowed, in the process of hearings, to decide whether or not there
should be a yes or no vote on the bill itself and whether this is the
right approach or whether there should be amendments. It seems
to me the question is intellectually indistinguishable to the ques-
tion of performers. The bill could be changed and I still would be
interested here with respect to the performers. Let me just ask you
a very practical question. How do you differentiate between the
performers and the composers? You do agree it's legitimate that we
pay the composers?

Mr. HERPE. The composers are being paid.
Mr. FRANK. How do you differentiate?
Mr. POPHAM. On the basis that there is a need here for a copy-

right stimulus, so to speak, for the creative effort. In the case of
composers, they get a very small part of the record sales. It is
necessary and appropriate to compensate them for the perform-
ance, whereas in the case of the recordings themselves, there is a
great flow of revenue already to the performers into the record
companies and the compensation has appeared mbre than adequate
to provide for a great amount of record production and distribu-
tion.

Mr. FRANK. If you're to stop paying ASCAP fees for records, we
would have a strong writing shortage is your general position, and
that's the reason you pay song writers and not performers, because
if you didn't pay song writers per time a thing was played we
would run out of songs, and that's the basic distinction?

Mr. POPHAM. Certainly it would have an effect and, again, the
goal is for creative effort.

Mr. FRANK. Does performing seem to you part of the creative
effort? Would you classify performing as creative?

Mr. HERPE. The performers are being paid by the record compa-
nies.

Mr. FRANK. The question is-I'm a little bit disturbed. It may not
be conclusive, but I'm disturbed about the distinction between per-
formers and composers. One is engaged in a creative effort and one
isn't. It seems to me both of them are.

Mr. HERPE. Again, as I stated before, I think the performers are
being paid as well as the record companies.

Mr. FRANK. That wasn't the question.
Mr. HERPE. We are paying because the composer himself does

not get very much of the promotional activities on the radio sta-
tion.

Mr. FRANK. There goes another one of your arguments. You said,
or others have said and I thought I heard you say it, if there's an
imbalance between the performers and the record companies that's
for them to redress, not through other means, but to the extent
there's an imbalance between composers and record companies, it
is legitimate for outside intervention. That again seems to me an
inconsistency. Why does that argument not apply?



626

Mr. POPHAM. It's not from the record companies that we're con-
cerned about.

Mr. FRANK. The composer also gets paid. If somebody records
your song, don't you have a right to get paid?

Mr. POPHAM. Let me go back to a point I made earlier. Perform-
ers here, whatever their creative contribution may be, are not
copyrightowners, and we have a difficulty in the piece of copy-
right--

Mr. FRANK. That's using labels to conclude argument. The ques-
tion is, they are not copyrightowners. If they were, we wouldn't be
here. Are there elements of the transaction that in fact justify
them being treated to a certain extent as copyrightowners in this
case? That's the question.

Mr. POPHAM. If you pass this legislation, they would still not be
copyrightowners.

Mr. HERPE. We could go to the other extent and extend that to
the disc jockey on the air who utilizes his personality and in many
cases puts the records and sections of records together to create
another product that indeed is also a creative process and he isn't
getting paid a royalty.

Mr. FRANK. He doesn't get paid a royalty because he's getting a
fee. If somebody recorded him and replayed him, there would be
some royalty. That analogy seems to fall totally. You say when he's
being paid by his direct employer that's analogous.

Mr. HERPE. I'm just looking at the creative side.
Mr. FRANK. The more creative the disc jockey, he or she is, the

greater salary they can get from the radio station. The more cre-
ative, the more inventive they are, they ought to get more money.
So they're getting rewarded for their creativity. I'll stop now.

Mr. KASTENMEIER. I just have two questions. In the last Congress,
the Consumer Federation of America reported similar legislation
on the theory that the buying public should not have to pay the
full cost of supporting the recording industry, presumably the per-
formers; that commercial users such as broadcasters and discos
should also share that burden. How do you respond to the Consum-
er Federation?

Mr. POPHAM. Well, the facts of the matter are that the present
legislation would not do as perhaps has been' urged that it would,
result in a reduction in record prices which would presumably
occur if there were somebody else picking up part of the tab; that
we are just talking about a very minimal amount of money com-
pared to the billions of dollars that the record companies sell their
records for. It's a rather illusory benefit.

Mr. KASTENMEIER. However, to the extent that an organization
represents the buying public, of course, they have influence in
terms of their position. Last month-and Mr. Frank touched on
tbis-the NAB went on record as favoring full copyright liability
on cable. The argument was made that cable is getting its program-
ing almost for free and broadcasters pay large sums of money. How
is this argument different in this case? It's almost the same argu-
ment.

Mr. POPHAM. Well, the argument may have a similarity to it but
the facts are very different. We are dealing with two entirely
different situations. Again, there was the finding in the 1976 act
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that there was harm to the copryrightowners and that it would
affect perhaps their creative abilities, whereas, again, in the re-
cording area, there is this balance that exists as between the
promotion of the record and the benefit to the station. Again, we
could not deny that stations are benefiting, but we think that the
counterbenefit of the promotion to the record is really beneficial
and that it's distinguishable from cable where the use was creating
a harmful situation.

Mr. HERPE. I think, too, regarding cable, that there certainly is
no one on a cable television station that's running a radio show
such as a disk jockey does, that is constantly talking about and
promoting the record company's product. A cable company does not
run outside promotions that promote the record companies and the
performers as does a radio station. So I think there is a consider-
able difference.

Mr. KASTENMEIER. I'm not sure that your response to Mr.
Frank's hypothesis really covered adequately the implications of
what would happen if we had a free market. The fact is, if there
was not public license, the situation would be absolutely chaotic to
give a performers right without compulsory license to any and all
musicians and any and all record companies whose records you
might play on the theory that you could somehow individually or
even through some other agency negotiate with them. Isn't that
true?

Mr. POPHAM. Again, I think one thing Mr. Frank said is that the
Government was indifferent to the recording industry and broad-
casters. The Government has not been indifferent to broadcasters.
We do have an obligation to operate in the public interest which I
think is paramount in the minds of the broadcaster.

Second of all, I would observe that we have a situation now
where we have a balance of equities and going to the free open
marketplace without a compulsory license I think would simply
burden this process with a lot of transaction costs and chaos, as
you mentioned, which really would be a net minus overall for all
concerned.

Mr. KASTENMEIER. Well, are there any other questions?
Mr. DANIELSON. Yes, Mr. Chairman.
Mr. KASTENMEIER. The gentleman from California.
Mr. DANIELSON. Thank you, Mr. Chairman.
Gentlemen, the gentleman from Massachusetts, Mr. Frank,

caused a vagrant thought to cross my mind. When you folks said if
he were to make a recording of a song and have it played, of
course, he would not be entitled to a royalty as a performer, but I
was going to suggest that if he were only on tapes so that an
audiovisual of him singing that song were to come out, such as
Stardust, you should get a royalty if you were to pick it up from
cable because Mr. Frank is really quite a performer.

I want to say one thing in all seriousness. The thrust of your
argument, Mr. Popham, as I see it, and which is impressed by the
other gentleman here, is that the broadcast industry simply can't
afford to pay a royalty for the use of the phonograph record, the
sound product which is a large part of its programing. I have
trouble with that for two reasons. One, I don't think that's relevant
to the issue. As far back as the Bible it said that the worker is
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worthy of his hire. The Constitution of the United States forbids
the taking of property without just compensation. I think the laws
of most States do the same.

A copyright is a property right. It's something that belongs to
someone. It can be purchased. It can be sold. It can be exchanged.
It can be dealt with in commerce. It's a property right and if
someone is going to use someone else's property, my instincts tell
me that person should be paid a fair compensation for that use. So
I don't consider we can't afford it as being an argument in favor of
the broadcast industry, nor can I consider we're losing money, just
per se-we're in hard times-on the part of the record industry.
Those are not truly relevant.

But since they have been brought up, I think it is relevant for
me to respond that I find that in the August 20, 1979 issue of
Broadcasting magazine-I'm sure you folks are familiar with
that-August of 1979, the same month that you used in the statis-
tics in your figures in your statements-the headline, Broadcasting,
volume 97, No. 8, the top of the week story, "Price tags for stations
on a skyrocket. It's a seller's market as demand far outpaces
supply, especially in the bigger markets where established owners
are. Like the prices of everything else, those of broadcasting sta-
tions in the contemporary market are going through the roof'-I'm
quoting-"if not through the warning lights on top of the high-
rising television towers." Exorbitant, outrageous, fantastic are the
most common adjectives heard when recent station trading is dis-
cussed. Even those words are losing their meaning as the scale of
values continues to change.

In all seriousness, Joseph Citrick of the Blackburn & Co. broker-
age firm observed last week that stations are moving along as the
prices are merely exorbitant just when the seller's appraisal
reaches the outrageous stage that they can sit on the market.

So if you've got these two stations in bankruptcies that still
aren't able to sell, get in touch with Mr. Citrick after getting in
touch with me first because I have some constituents that might be
interested,

Now along the same line, there is a magazine called Forbes,
January 5, 1981, which talks about the broadcasting industry in
glowing terms. One of the more interesting things is that in yard-
sticks profitability-this appears on page 258 of that issue of
Forbes-broadcasting is the second ranked industry in the United
States on profitability. It was the first ranked over a 5-year aver-
age. In fact-I'm sorry, it's the first ranked, not the second. The
highest profitability industry in the United States, according to
Forbes magazine January 5, 1981, at page 258, broadcasting is the
highest not only for the last 12 months but over a period of 5 years.
Those bankrupt stations' licenses shouldn't go begging very long.

Now in the same issue of Forbes magazine commencing at page
260, a headline, "Who's Where in Profitability?", Forbes magazine
ranks 1,034 companies by name in the United States. Out of that
group No. 40 is Metromedia, a broadcasting company. No. 441 out
of 1,034 is American Broadcasting Co.; and No. 152 out of the same
group is CBS. Now that to me means that there is some money in
broadcasting.
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Now again I say that's irrelevant to the issue of whether the
owner of a piece of property should be paid a fair price for his
property, but along with that, I notice that in the New York Times
for Wednesday, June 10, 1981-that's today-the headline on the
Business Day page is-this is the converse side of our coin here-
"The record industry is in an upheaval." It points out that the
record industry which enjoyed increasing profits over a consider-
able span of years -peaked in 1978 sending out 726 million records,
tapes, et cetera, has gone down since then and in 1980 sent out 650
million, a decrease of 76 million, and it appears to be on a downhill
skid.

Now this is not my information. It's that of the New York Times,
a story by Thomas L. Friedman. You can get it at your local
newsstand. Now I think that is irrelevant. If the recording industry
is losing money, that's their tough problem and they've got to work
it out. But it indicates that they may be and if my information
from Forbes magazine and from Variety-I have another story
from Variety that radio station licenses are on an upswing-if
that's false, that's one of the burdens you have to bear because
inflation increases the price brackets of all of us.

The last point I have, Mr. Frank, the gentleman from Massachu-
setts, extracted testimony from you gentlemen with which you felt
that the song writer and the lyricist, the word writer, do create but
that the performer does not. Let me tell you a true story.

In the late 1930s a young lady wrote some music. I have her
name. I don't recall it right now. That's how important the name
is. But she got a copyright on her music. In the same year, about
1938, a man wrote the lyrics for that music. He was then unknown.
He later won a Pulitzer Prize at a time when Pulitzer Prizes were
worth something, before the Washington Post fiasco a while ago.
He was proud enough to turn it down because he didn't think it
was worth anything. In 1938 the song existed and in 1939, 1940,
1941, and 1942. They had a copyright but they had no money.
Nothing came in.

In 1951, a then little known, if not unknown, young lady sang it
and made a recording. It became a No. 1 hit ["Come on to My
House"]. She made no money on the performance, of course, but
the lady who wrote the music in 1938 had a royalty and so did the
gentleman who wrote the lyrics in 1938. The lady's name was
Rosemary Clooney. You've heard of her. The man who wrote the
lyrics was William Saroyan who died 3 weeks ago. He won a
Pulitzer Prize. They never got a cent out of their song until it
became a hit when Rosemary Clooney was able to breathe some life
into it. A song on paper cannot be heard. It's that flower blooming
in the desert unseen. Until someone breathed some life, some soul,
some heart into that song, it didn't live. That's when it becomes a
valuable property and I feel that the artist who can breathe that
life into that creative work has created something and they and
the musicians who play the background and who do the arranging
are entitled to some compensation.

Now that's my feeling on it. Perhaps we disagree, but I'm con-
vinced-and that is a true story. Thank you.

Mr. HERPE. If I just might answer, you made many statements
there. I do agree with you, Congressman, that whether radio sta-
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tions can or cannot afford such a payment is irrelevant. I also
agree with you that the performer should be paid for what he is
doing for his artistic creation, but I restate again, we are paying
for it presently.

Mr. DANIELSON. I understand your position and I'm sure you
hold that as an honest position. I just guess we respectfully dis-
agree.

Mr. HERPE. I would also point out that with Rosemary Clooney, I
doubt that Rosemary Clooney would have made that hit were it not
for radio.

Mr. DANIELSON. Well, I'll tell you this, radio certainly wouldn't
have had any time to sell advertisement because of her voice if she
hadn't made that song, and it didn't do any good being on paper for
13 years.

Mr. POPHAM. I'm not so sure the effect of this on the radio
industry is so irrelevant. Radio stations do provide a number of
valuable services to the public and if indeed, as we are concerned,
they might be affected, I think that is a public policy question, not
just a question of the economics of the particular industry.

Mr. DANIELSON. Let me ask you there, do not almost all radio
stations today have at least a news feature? They may not be news
stations, but they've got a ticker and income from the AP and UPI.
Do you pay for that service?

Mr. POPHAM. Yes, sir.
Mr. HERPE. Yes.
Mr. DANIELSON. I thought so. Thank you.
Mr. KASTENMEIER. The Chair wishes to thank the witnesses, both

Mr. Popham and Mr. Herpe, for their testimony this morning.
The Chair would like to call Mr. Wayne E. Hesch, past president,

Amusement and Music Operators Association.

TESTIMONY OF WAYNE E. HESCH, PAST PRESIDENT, AMUSE-
MENT & MUSIC OPERATORS ASSOCIATION, ACCOMPANIED BY
NICHOLAS E. ALLEN, ESQ.
Mr. ALLEN. I'm Nicholas E. Allen, counselor for the Music Opera-

tors Association. I would like to introduce those from our associ-
ation who are here for the record and our spokesman is Mr. Wayne
E. Hesch, past president of our association. Also present are Mr.
Norman Pink, our national president from Minneapolis, Minn.; and
Mr. Ross Todaro, who is president of the Texas Operators Associ-
ation; and with him is Mr. Doc Ringo, who is the past president of
the Texas association. They are all members of our national associ-
ation.

Mr. KASTENMEIER. Thank you.
Mr. HESCH. Good morning. We'll try to go through without read-

ing the statement and hitting on the high points that we would
like to point out.

Mr. KASTENMEIER. Without objection, your 16-page statement
will be received for the record and you may proceed as you wish.

Mr. HESCH. First of all, I'd like to point out that beyond being a
past president of the association and the former chairman of the
Government Relations Committee, and beyond representing the
AMOA, I'm also an operator, as the other people are that are in
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the room with the -association, and I'd like to explain what an
operator is.

An operator is a person who buys a jukebox through a distribu-
tor who has bought it from a manufacturer. The operator then
maintains that jukebox after he places it in a location. The location
is a place where, like a bowling alley, a cocktail lounge or a
restaurant. After he places it there, he takes care of the program-
ing of the music in that location. He takes care of the maintenance
of the machine in that location. It is his responsibility to make sure
everything goes right with that jukebox. He pays a commission to
the location for the use of the space in the location and the use of
the location's users.

I'm here on behalf of the association to oppose H.R. 1805. We do
not believe that the performers and the record companies deserve
an increase in income by these legislative means. The performers
and the record companies both have the same rights as anybody
else in the open marketplace. The performers have a union that
negotiates wages and benefits for them. The record companies are
in the open marketplace with profitability where they can raise
their price or they can reduce their expenses. They can do any-
thing any other business can do in the United States. They are
competitive, the same as the union is competitive for wages.

These people have people speaking for them. They should be able
to arrive at their own level of pay without getting a copyright.

Mr. KASTENMEIER. Mr. Hesch, let me interrupt only to indicate
that I have been called to the Rules Committee to make a brief
presentation. In the meantime I will ask my colleague, Mr. Daniel-
son, to preside until I return.

Mr. HESCH. OK. I'd liken this also to the comments you made
before about whether or not the recording artists were actually
original. I think that the recording artists are really interpreting
work. Many recording artists try to record a certain record and
sometimes more than one are very, very successful, but they do
take an original work and they do work it with their own interpre-
tations or styling, but they are not really the creators of that
original work.

The thing with the record companies, they are not a creator of
an original work. They are marketing. They are looking for talent,
but they do not create that original work. I liken that to an
inventor, as an example. It might be a bad example, but I think if
an inventor gets an idea much like a song writer, he doesn't get
any pay until that idea is sold.

The idea has to sell before he gets a royalty. The man makes a
new can opener or something altogether different and revolution-
ary and he receives his income when that can opener is sold. He
doesn't receive any income when that can opener is used. It can be
used by a housewife or it can be used by a restaurant and he does
not receive a royalty each time it's used. The revenues obtained
through H.R. 1805 would not accomplish the goals other than to
make the rich richer and the not-so-rich about the same. -

The legislation, if passed, may open the door to even more claims
from the recording industry by people who are not included under
the present claims. There are many other people who might come
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in and say they deserve a royalty because they also are creators of
one part of the sound on this recording.

We think it could open a whole new Pandora's box, and every
year we might be back fighting new copyright requests.

Now I'd like to get down to the jukebox industry itself. The
jukebox industry already supports the record companies and the
performers directly. We purchase the records that we use. We don't
get them for nothing. A lot of people think that those are freebies.
We purchase every record that we use. We use approximately
three records a week on each jukebox. We use approximately 150 a
year. Today the price of a record is approximately $1. So each
jukebox today is paying to the record companies and the perform-
ers through the purchase price $150 a year. This is translated into
$45 million a year for our industry that we pay to use the records.

A second benefit that we give the performers and the record
companies is we also do some promotion for them. When those
records are out there and they are listed on a jukebox, they do
promote sales of albums, tapes, and other singles. We give a double
benefit to the record company and the performer in both sales and
promotion.

Another thing that comes up is we are different from the other
opponents of this bill in the fact that we have to buy an individual
record to put on each individual jukebox. We cannot use one record
to accomplish all of our goals on all of our jukeboxes. That is why
we buy so many records every year. Our industry is really no
different than other industries. We all have our problems.

The recording companies say they have problems. The perform-
ers say they have problems. We also have our problems.

In the last decade, we have lost for a period of time two of the
four major manufacturers of jukeboxes in this country. Wurlitzer is
still out of business. They went out of business because they
weren't selling enough machines to make it profitable. Seeburg
went into a reorganization of bankruptcy and they have been pur-
chased and are back in business now under new ownership of Stern
Electronics.

Why did the sale of jukeboxes drop so drastically that half of the
people were forced out of the business? Probably because there are
three factors: One factor we fought for many years, and that's
competition. We have competition from background music. We
have competition from discos, live entertainment, radio, television.
You go into places that have a jukebox and most of those places
have other sources of entertainment-sound recordings. We com-
pete with those people. It makes our jukebox used less in that
place.

We also have a problem with industry pricing. Everybody has
that problem also, but our problem is a little bit different. We have
to go out and actually negotiate with our location owners. They
have a big stake in how that price is arrived at. They have to
understand why we need an increase. It's not an idea of sending
out a letter and saying that the price goes up 10 cents tomorrow.
We have to raise the price in different ways.

After we negotiate that raise, we also have to go in and spend
approximately 2 or 3 hours with each machine to change the price.
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It makes it very hard for us to change price to keep up with
inflation.

Another problem that we have is that the recordings have gotten
longer over the period of time. The records have become 4 minutes
from an average of 3 minutes. This has cut down our income
potential from each location. We cannot play as many records in
an hour as we used to be able to play. We used to play 20 records
in an hour if it was played continuously. Today we can only play 15
records in an hour and we are selling time. There are only so many
hours when the places are using jukeboxes. So that has hurt our
revenue also.

I want to mention that in a survey that was done a few years ago
we found that most of the operators in this business, the average
operator, has 77 jukeboxes on the street. We're talking about an
awful lot of small companies in this business. A majority of compa-
nies are small and most of the companies or all of them that I
know of operate amusement games also and some of them are in
the vending field.

Now in the past 5 years we have been plagued with-in the past
year actually-we were plagued with an increasing fee from the $8
copyright fee that we pay to ASCAP and BMI of $8 per year per
machine. In 1982, it's proposed that that will be raised to $25. In
1984, it will be raised to $50. In 1987, it will be adjusted for the cost
of living. We also pay a mechanical fee when we buy all these
records. That mechanical fee today is 5.5 cents a record. As of July
1, that mechanical fee is going to be raised to 8 cents a record.
Then after that, every year, it will be raised or lowered depending
on the retail price of records.

Our cost today for these combined fees is $16.25 a machine. Our
cost in 1984 of these combined royalty payments will be $62. It
would be $50 plus $12. It will be $62.

In our survey run based on 1978 figures, it showed that the profit
per jukebox to the operator is $88 a year. Now the increased cost
that we already have on copyright fees are already in the works for
$46. If we take the $46 from the $88 profit, we end up with $42
profit, and if this legislation were to pass it would probably amount
to $6 per jukebox by 1984 because it's based on the ASCAP fee.
That would knock our profit down to $36 per year per jukebox just
on additional fees that we will be paying. These increases will
hasten the exit of the jukebox industry.

What effect will that have on the record industry? Well, an
immediate loss of sales and an immediate loss of promotion that
this industry provides. Our industry is not giving up and I don't
want to give that indication. We are here today to present our
points. We are also in the Federal courts to argue the point of
rising copyright fees from $8 to $25 to $50.

We are also opposing certain regulations in the mechanical fee
increases. So we are not going to sit by and just let the things
happen.

In conclusion, I believe that this is the time to draw the line on
Government intervention on industry matters that industry should
solve by itself. You can see that the jukebox industry now supports
the performers and the record companies through the purchase
and the promotion of records. Our industry cannot survive addi-
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tional costs of increasing royalties. Our survival will depend a
great deal on governmental bodies and their decisions like you are
about to make. We urge you not to impose this new royalty. It is
not needed. It will not increase income to the people who are really
in need. It will work to the detriment of those for whom it is
intended to help-the performers and the record companies-and it
will help put out of business the jukebox industry which has been
supporting the performers and the record companies over the past
years. Thank you.

[The complete statement of Mr. Hesch follows:]

PREPARED STATEMENT OF WAYNE E. HESCH, AMUSEMENT & Music OPERATORS
ASSOCIATION, INC.

Mr. Chairman, I am Wayne E. Hesch, past President and former chairman of the
Government Relations Committee of Amusement and Music Operators Association,
the national organization of operators of jukeboxes and coin-operated amusement
games.

I am here in behalf of the Association to oppose H.R. 1805, a bill to amend the
Copyright Law which would create copyright performance rights in sound record-
ings.

We are opposed to this legislation on four basic grounds. First, that recording
companies, performing artists and musicians are not entitled to an increase in
incomes by this legislative means. Second, that jukebox operators, the largest group
of purchasers of 45 rpm singles records, already supply and adequate source of
revenue for these same beneficiaries. Third, that jukebox operators have been
subjected to heavy new assessments and the proposed new royalty would be an
unfair burden upon them. Fourth, our objections in princple.

The recording companies and the performing artists and musicians do not deserve
an increase in their incomes by this legislative means.-We do not believe that the
recording companies and performing artists and supporting musicians deserve an
increase in their incomes through enactment of this legislation for the following
reasons:

1. THE SOUND RECORDINGS PERFORMANCE ROYALTY IS UNNECESSARY

Traditionally, performing artists and supporting musicians bargain with recording
companies for their compensation and royalties. The artists and the supporting
musicians have complete control over their bargaining positions. The musicians also
have as their bargaining representative the American Federation of Musicians, one
of the strongest unions in the country.

Needless to say the recording companies and their powerful association, the
Recording Industry Association of American (RIAA), need no government assistance
to secure adequate returns for their recordings. There is no impediment to their
setting prices they desire and, through that simple market mechanism, obtaining
the revenues needed to compensate the recording companies as well as the perform-
ing artists and musicians, full, fairly and adequately.

Government intervention into this traditionally independent segment of the
music marketplace is wholly unnecessary and uncalled for.

2. THE SOUND RECORDING PERFORMANCE ROYALTY IS A WINDFALL FOR THE
RECORDING COMPANIES

The recording of phonorecords is a big business, a multi-billion dollar-a-year
business. Except for a poor year in 1979 when a combination of factors reduced
recording companies' overall revenues, this has been a lucratively successful busi-
ness for many years, and it is reported to be staging a strong comeback with
forecasts of even greater profitability. In 1980 total receipts from all records sales
amounted to $3.682 billion. Sales of singles records totaled 157 million units and
receipts from sales of singles records totaled $250 million. A large portion of the
singles records sales is attributable to the jukebox operators' purchases.

If H.R. 1805 is enacted, the recording companies will share 50 percent of the new
royalty collections for which they can show no need, in addition to all their other
revenues.

If H.R. 1805 is enacted, the other 50 percent of the royalties collected will go to
the performing artists and musicians, the very people with whom the recording
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companies negotiate royalties and salaries. The new royalties will be a double
benefit for the recording companies because it will also relieve them from having to
give equivalent increases in royalties and salaries to the performing artists and
musicians.

3. SINGER/SONGWRITERS WHO OCCUPY THE DOMINANT POSITION IN THE MUSIC BUSI-

NESS AND WOULD BE MAJOR BENEFICIARIES OF THE BILL ARE AMPLY COMPENSATED
AND NEED NO GOVERNMENT ASSISTANCE TO INCREASE THEIR REWARDS

Singer/songwriters, that is the performers who write their own songs, collect the
majority of mechanical royalties. Many of them form their own publishing compa-
nies and, so, receive the composers' and publishers' shares of all the streams of
royalty income generated by copyrighted music (Brief of the RIAA in the United
States Court of Appeals for the District of Columbia Circuit, May 1981, pages 47, 48).

If H.R. 1805 is enacted, singer/songwriters who are already earning the greatest
share of musical copyright royalties, will be among the principal beneficiaries of the
new performance royalty.

It is difficult to comprehend how government intervention to enlarge their pres-
ent rewards through this proposed legislation can be justified.

4. TECHNOLOGICAL DEVELOPMENTS HAVE NOT PROGRESSED TO THE POINT WHERE THE
NEW LEGISLATION IS CALLED FOR

We have heard mention of a "celestial jukebox," but believe us, as working
jukebox operators, there is no such thing.

Seriously, there is a world of difference between "talk of new technology" and the
arrival of the real thing. Our point is that there is still much that is uncertain, that
is speculative, about technological developments that are said to be under way.

We believe that it is ill-advised for this Committee to attempt to legislate new
royalties, or a new system for collection and distribution of royalties, before the
subject to be regulated comes into being; before it is identified, and before its
ramifications are sufficiently understood.

5. WHEN THE USER HAS PAID A ROYALTY FOR THE PRODUCT THERE SHOULD BE NO
FURTHER USER CHARGE

When the jukebox operator has purchased the records, he has shared the burden
of the mechanical fee in the cost of the records. There can be no serious doubt that
the recording company includes the sums paid in mechanical fees in the prices it
charges the wholesalers, and that the "one-stop" wholesalers in turn pass on their
full costs to the jukebox operators who buy records from them.

The inventor of the can-opener becomes entitled to royalties upon the can-opener
he has designed and patented when his can-openers are marketed. Thereafter, he
gets no more royalties, no matter how many times the purchasers, for example
restaurant owners, may make use of his can-openers.

I realize this objection runs against all performance royalties, including those that
are now in the law, as well as the new royalties that are proposed here. We simply
do not want to see that kind of royalty enacted again in this new legislation.

6. PROVISIONS FOR EQUITABLE DISTRIBUTION OF THE PROPOSED ROYALTY HAVE NOT

BEEN ADEQUATELY EXPLORED OR AGREED TO

Proponents of H.R. 1805 say that various alternative methods are available for
distribution of the new royalties to the intended beneficiaries. But selection and
approval of an acceptable method is still to be accomplished. And, admittedly, any
distribution system will be fraught with difficulties as to criteria for identifying the
recipients, and for determining their proper shares, as well as the actual mechanics
of distribution.

Admittedly, also, the sums that become distributable to many recipients will be so
small, after expenses of administration are deducted, that the benefits will be
negligible.

As some critics have observed from the standpoint of cost effectiveness, it is
doubtful if this legislation can be justified.

Jukebox operators are the largest group of purchasers of 45 rpm singles records and
therefore are the principal source of the recording companies, and performing art-
ists ', and the supporting musicians' revenues from recorded music. No additional
ro alties should be enacted for them from jukebox operators. We contend that no
aditional royalties should be enacted for recording companies, performing artists
and supporting musicians for the following reasons:

87-393 0 - 82 - pt.1 - 41
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1. UNLIKE OTHER USERS, SUCH AS THE RADIO STATIONS WHO CAN ENTERTAIN ALL OF
THEIR LISTENERS BY THE PLAY OF ONE RECORD, THE JUKEBOX OPERATORS MUST
PLACE THE SAME RECORD IN EACH OF THEIR JUKEBOXES WHERE THAT PARTICULAR
MUSIC IS TO BE PLAYED

As a consequence, it is estimated that jukebox operators buy at least 45,000,000
new records a year-at an average rate of 150 records per jukebox, for at least
300,000 jukeboxes that are estimated to be on locations throughout the United
States. At the current price to the operators of $1 per record, this amounts to
$45,000,000 of gross revenues annually to the recording companies, and their per-
forming artists and musicians. This contribution by the jukebox operators should be
enough without the addition of further statutory royalties.

2. JUKEBOX OPERATORS PROVIDE AN ADDITIONAL BENEFIT TO THE RECORDING COMPA-
NIES, PERFORMING ARTISTS AND MUSICIANS, THROUGH THE JUKEBOX PLAY AND
PROMOTION OF RECORDS

As evidence of the role of the jukebox in promoting popularity of recordings and
in creating demand for new songs, we cite the following:

Cash Box, May 23, 1981 issue: "a Cash Box survey of distributors, one-stops and
promotion people who deal with jukeboxes in the South also found that in many
cases jukebox play can be instrumental in creating early demand for a record and
later on can be used to substantially boost sales of a record with already established
radio play." (See annexed Exhibit A).

Testimony of Don Van Brackel, a jukebox operator, before the Copyright Royalty
Tribunal, April 22, 1980: "Let me cite an example of how the jukebox does promote
music. 'A Long-haired Country Boy' by Charlie Daniel's band was a flop when it
first came out. Then, as a result of requests of jukebox operators, it was re-released,
and as a result of jukebox play, it has moved up through the charts to No. 19 on
RePlay's latest singles pop chart."

Jukebox operators have been subjected to heavy new assessments in the past year
and the imposition of a new royalty upon them would be grossly unfair. -Imposition
of the new performance royalty upon jukebox operators would be grossly unfair for
the following reasons:

1. JUKEBOX OPERATORS HAVE BEEN SUBJECTED TO HEAVY NEW ASSESSMENTS BY THE

COPYRIGHT ROYALTY TRIBUNAL

Jukebox operators now bear the economic burdens of two copyright royalty fees,
the $8 jukebox royalty fee under Section 116 of the Copyright Act, and the "me-
chanical" royalty fee under Section 115 which at the present rate of 24 cents per
song (5Y2 cents for both sides of a record), and at the operators' average purchasing
rate of 150 records per jukebox per year, amounts to $8.25 per jukebox per year. The
combined burdens of these two royalties now amount to $16.25 per jukebox per year.

In the past year the Tribunal has decreed increases in the present $8 jukebox
royalty fee to $25 in January 1982, to $50 in January 1984, and to an undetermined
amount in January 1987 that is to be indexed to changes in the Consumer Price
Index from February 1981 to August 1986. The Tribunal also decreed an increase in
the mechanical royalty fee effective July 1, 1981 from 2Y cents (5'i cents per record)
to 4 cents (8 cents per record).

H.R. 1805 imposes an additional economic burden upon jukebox operators by
increasing the present $8 fee to $9 per jukebox per year for the benefit of record
companies and performers. The $1 add-on is to be divided 50-50 between the
recording companies and the performers (Sections 7 and 8 of the bill, pages 14 and
18).

If the same 8:1 ratio, as now provided in H.R. 1805 for the $1 add-on to the $8
jukebox royalty fee, is extended and adapted to the increases the Tribunal has
decreed in the basic jukebox fee, the add-on for the new performance royalty fee
will amount to $3 in 1982, $6 in 1984 and to an even higher amount in 1987. The
Tribunal's decree which increases the mechanical royalty fee to 4 cents per song
also will raise the burden of that fee upon jukebox operators from $8 to $12 per
jukebox per year. The Tribunal's decree will increase the mechanical fee still
further beginning January 1982 and annually thereafter, proportionately to changes
in record prices.

These increases in royalty fees will be prohibitive for the jukebox operators and
certainly will cause elimination of large numbers of the jukeboxes that are still in
operation. It is obvious, we believe, that the jukebox industry as we know it today
cannot survive such drastic increases.
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2. JUKEBOX OPERATORS ARE SMALL BUSINESSMEN AND THE JUKEBOX BUSINESS IS AN

ECONOMICALLY MARGINAL ONE-THIS FACT MUST BE UNDERSTOOD TO APPRECIATE

THE IMPACT H.R. 1805 WILL HAVE ON THE BUSINESS, AND THE REASON JUKEBOX
OPERATORS VIEW THE BILL WITH SUCH APPREHENSION

A recent survey by the nationally known accounting firm of Peat, Marwick,
Mitchell & Company of the jukebox operators' business in 1978, shows that the
average annual revenue per jukebox was $754.00. The average annual operating
cost per jukebox was $673.00 and the average gross profit per jukebox as statis-
tically calculated was $88.00. The average phonorecord expense per jukebox was
$94.00. These statistics indicate that many jukeboxes, especially those of small
operators, are operated at a loss or at no significant profit and that any increase in
the jukebox royalty rate would probably force many small operators out of business.

If H.R. 1805 is enacted it will add one more burden upon the jukebox operators
that is certain to make more jukebox locations economically unprofitable. As a
result fewer jukeboxes would be registered under the Copyright Act and the jukebox
royalty pool would become correspondingly reduced. At the same time, the bill
would expand the numbers of royalty beneficiaries, adding recording companies,
performing artists and musicians to other copyright owners to share in the reduced
royalty pool.

I want to emphasize to the Committee that jukebox operators are small business-
men, and that this industry continues in a depressed conditon. This Committee
recognized this fact in its report on the General Revision Bill in 1976 when it said:

"The Committee was impressed by the testimony offered to show that shifting
patterns in social activity and public taste, combined with increased manufacturing
and servicing .costs, have made many jukebox operations unprofitable." Report No.
94-1476, page 113, on S. 22, September 3, 1976.

I would like to remind the Committee that the jukebox business has declined to
such an extent that Wurlitzer, one of the four American manufacturers of juke-
boxes, stopped producing jukeboxes in 1974. A second manufacturer, Seeburg, went
through bankruptcy reorganization in 1979 and 1980 and is just recently becoming
active again under new management and under the new name of Stern Electronics.
Inc.

While jukebox operators' cost are increasing drastically, they are not able to
make changes in prices per play to keep pace with those increases. In some busi-
nesses, prices can be increased by merely changing the price tag, and the changes
may not be noticed. In the jukebox industry, however, it is a matter of reducing the
number of songs a customer can play for 25 cents or 50 cents, and also of changing
the coin receiving mechanism on every one of the operators' machines. Also, the
location owner must be consulted and his consent must be obtained for any price
rise. Many location owners object to increasing the price per play because they
consider it to be detrimental to their business. We operators must negotiate with
the location owners because the jukebox is using their space and their customers.

Another problem of the operators has been the tendency of the recording compa-
nies and the performing artists to turn out longer and longer records, that is,
records that take longer and longer playing time. Up to about 14 years ago single
records were only about three minutes long. Since then the playing time has been
increased to as much as 6X minutes. Even the addition of one minute per song cuts
down the number of records that can be played in one hour on a jukebox from 20 to
15, with a corresponding cut-back in receipts. We still have this problem, and it is a
serious one for us.

The conflicting and continuing pressures I have described have resulted in a
general reduction in the level of operators' income from their operation of juke-
boxes. This economic picture explains why almost all operators have diversified
their activities by adding coin-operated amusement games and vending machines to
their jukebox operations. Coin-operated amusement games and vending machines
now constitute by far the greatest part of the operators' business and the jukebox
has become a relatively small part of this business.

We wish to emphasize, therefore, the apprehension with which jukebox operators
view any proposal that would create a new royalty and thereby increase their
royalty burden under the Copyright Act. We believe the marginal condition of this
business demonstrates the unfairness of imposing any such added burden upon it.

Our objections in principle.-We object to the bill as a matter of principle for the
following reasons:
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1. H.R. 1805 IS OBJECTIONABLE IN PRINCIPLE BECAUSE PERFORMERS AND SUPPORTING
MUSICIANS AS WELL AS RECORDING COMPANIES ARE NOT CREATORS OF MUSIC AS
CONTEMPLATED BY THE CONSTITUTION

The Constitution authorizes Congress to enact legislation:
". . To promote the progress of science and useful arts by securing for limited

Times to Authors and Inventors the exclusive Right to the Respective Writings and
Discoveries." Constitution, Article I, Section 8, clause 8.

Those who perform and record music are not the authors of the music, songwrit-
ers are the recognized authors in the constitutional sense. Performing artists, sup-
porting musicians and recording companies implement the songwriters' creation.
Such creativity as they may supply is not a work of authorship, as contempleted by
the constitutional grant of authority to enact legislation "to promote the progress of
the useful arts."

We insist therefore that there is a basic constitutional infirmity in the concept
and reach of this bill.

2. THERE SHOULD BE BUT ONE PERFORMANCE RIGHT FOR THE PLAYING OF A MUSICAL
RECORD

If, however, notwithstanding the constitutional infirmity of the bill, multiple
performance rights are to be given statutory recognition the most that should be
done is to recognize, and so provide, that the playing of a record constitutes only
one performance of all the rights that are embodied in the record. Proliferation of
claimed rights of creativity in sound recordings would open a Pandora's box for the
assertion of many more claims beyond those that are now covered by the definition
in this bill of "performers."

In conclusion, I would like to say that Government intervention as provided by
H.R. 1805 is unnecessary because the beneficiaries of these new royalties are per-
fectly capable of securing adequate compensation on their own, and also because the
new royalties will be an unjustified windfall for recording companies.

We urge the Committee, therefore, to take no further action on this bill.
Thank you for giving us this opportunity to submit our views to you.

[From Cash Box, May 23, 1981]

SOUTHERN ONE-STOPS, JUKEBOX OPERATORS COMBINE FORCES To HELP BREAK
SINGLES

(By Dave Schulps)

NEW YORK.-Although it is restricted by the same type of repertoire tightening
that is taking place in radio, the jukebox remains an overlooked tool for breaking
acts in the deep South, especially in country music, R&B and other regionally-based
musical styles.

A Cash Box survey of distributors, one-stops and promotion people who deal with
jukeboxes in the South also found that in many cases jukebox play can be instru-
mental in creating early demand for a record and later on can by used to substan-
tially boost sales of a record with already established radio play.

While many jukebox operators are currently limiting their record purchases to
established name acts, others will listen for the right sounds that will appeal to
their patrons, according to Virgil Lugar, manager of Music Center Distribution, Inc.,
a Birmingham, Ala. one-stop. "With country music, I can play the records for some
of the operators in my store and if it's got the right feel they'll buy it regardless of
who's doing it. Then they'll play it in their place a couple of times, using marked
quarters, to gauge the reaction."

JUKES BREAK RECORDS
There is general agreement that jukeboxes will often begin playing records much

earlier than radio, which tends to wait for chart action before going on new discs. "I
can give you 50 or 60 examples of songs that have been jukebox hits before they
ever reached the charts during the past five years," said Paul Yoff, vice president of
Ops One-Stop in Miami.

" I can usually get a record by a new artist out to a jukebox before radio goes on
it," said Betty Bales, who handles jukebox accounts for Tara Distributors in Atlan-
ta. But Bales also noted that many of her best accounts have begun to buy fewer
records and are less willing to take chances on unproven acts due to hikes in singles
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prices and licensing fee payments. Nevertheless she was able to point to three
regional country hits-Ed Bruce's "Girls, Women and Ladies," Wayne Kemp's
"Your Wife is Cheating on Us Again" and Mel McDaniel's "Louisiana Saturday
Night"-that had broken through jukebox play recently. Bales also mentioned
another regional phenomena, the beach music scene that has taken hold along the
Carolina coast, as having received much of its exposure through jukebox play.
"We're doing tremendously well with beach music on both a jukebox and retail
level." she said.

The use of jukeboxes to promote regionally-based music is especially prevalent in
the New Orleans area, which has traditionally had a strong self-contained music
scene. Dave Shtrick, general manager of Record Sales of New Orleans, a one-stop
that deals with many locally produced R&B acts, named four local artists that had
broken recently through a combination of jukebox and radio play. Shtrick said that
jukeboxes were such strong moneymakers in New Orleans that the recent price
hikes had not slowed down his jukebox sales at all. "The jukeboxes are the bread
and butter for some of those joints, even if the price of a 45 went up to $1.50 or $2
for the operator, they would continue to buy them."

HELP RECORD SALES

It is agreed that jukebox play sells records. "There's no doubt that jukebox play
boosts sales and gives a record additional exposure beyond radio, although it's
difficult to know what percentage of total sales it accounts for," said Arnold Thies,
general manager of P.A.I.D. Records, a Nashville-based independent label currently
enjoying chart success with Randy Barlow's "Love Dies Hard," the #4 new country
single on the Cash Box Jukebox Programmer chart last week, Thies said that while
he had not had any reports of the record's breaking through jukeboxes prior to
receiving airplay, P.A.I.D. had done mailings of the record to key jukebox operators
and generally made title strips on their records available to operators, when discs
were felt to have good jukebox potential.

Greg Johnson, director of Southeast area promotion for Tar Productions, Inc., an
independent R&B promotion firm, said he generally looks at jukeboxes as a way of
helping to increase sales on acts getting heavy airplay. "If the record is medium I
usually won't pursue it," he stated, "but if you ignore the jukeboxes when the
record is being heard on radio regularly, you're hurting both yourself and the
artists, I put about 80% of the product I promote onto jukeboxes.

"I try to call major jukebox operators every two weeks," he concluded. "Being an
independent I'm looking to offer my clients something extra for their money. If I
can put their records on the jukeboxes, I feel I'm giving them service they wouldn't
get from their label."

Op One-Stop's Paul Yoff believes that the major labels were mostly ignoring the
jukebox market. "It's the easiest means of getting exposure on new singles," he said,
"but the majors have never really gone into it because they don't know how.
They've left jukebox promotion to the one-stops. They know how to spend millions
of dollars on promotions, but they don't know how to use the free publicity juke-
boxes provide."

However Dave Benjamin, sales manager of WEA's Miami branch, asserted that he
was "definitely aware of the jukeboxes and dealing with them on a regular basis."
Benjamin verified Virgil Lugar's contention that John Anderson had received sub-
stantial exposure via jukebox play in the south, citing his branch's sale of 1,000
pieces of Anderson's latest single, "I'm Just an Old Chunk of Coal," to jukebox
operators alone.

Benjamin also noted that jukeboxes had recently provided the first orders on
Manhattan Transfer's new single, "Boy from New York," "Keep and eye on that
single," he suggested, "It'll give you an idea of the effect of jukebox play on a
record."

Mr. DANIELSON. Thank you, sir. I will yield first to the gentle-
man from Virgina, Mr. Butler.

Mr. BUTLER. Thank you, Mr. Chairman, and I appreciate the
testimony of the witness.

Help me a little bit in your relationship to ASCAP. How do you
pay them, or do you pay them?

Mr. HESCH. We pay them through the Register of Copyrights $8 a
year. The fee is $8 per year which is divided between ASCAP, BMI,
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and other performance societies, and that's $8 per year per ma-
chine.

Mr. BUTLER. And that came into law in 1976?
Mr. HESCH. I believe 1978. That was the first year we paid.
Mr. BUTLER. How did you pay them prior to that?
Mr. HESCH. Maybe you'd like to answer that question, Nick,

because you understand that part better than I do.
Mr. ALLEN. Mr. Congressman, prior to 1976, the only music

copyright royalty that the jukebox operators contributed to was the
mechanical fee. The mechanical fee then was 2 cents per song or 4
cents per record. That was in the copyright law from 1909 forward.
Up through those years the coin-operated play of music was
exempt from performance fees, the kind of fee that is now in
section 116.

We really are talking about two kinds of music copyright royalty
fees; the mechanical fee under section 115, the old one; and the
performance fee, what we call the jukebox royalty fee, under sec-
tion 116.

Mr. BUTLER. Well, I think I understand what you're saying here.
Of course, you're protesting the additional fee which would result
from this legislation of $1 a unit?

Mr. HESCH. Yes. Well, this legislation, as I read it today is $1 per
unit for every $8 of the ASCAP tax or fee. So as the ASCAP fee
increases to $25, this would increase to $3 and as it increases to $50
this would increase to $6. It's tied into the other copyright perform-
ance fees that we pay. That's how the formula is made up. It
sounds like $1 a jukebox, but in effect it changes as we go along.

Mr. BUTLER. Now I think I've got that. You say you're not giving
up. The business is here to stay. How many manufacturers are left
in the business of producing jukeboxes?

Mr. HESCH. Three.
Mr. BUTLER. And do you have any figures that indicate the

volume that they are doing?
Mr. HESCH. Do you have those figures in your head, Nick?
Mr. BUTLER. Well, you can supply them for the record. I just

want to know whether the sales volume is decreasing rapidly, or
significantly, or whether they are holding their own.

Mr. HESCH. Well, a period of time back, they did decrease drasti-
cally, and for about the last 4 or 5 years they have remained at the
low level that they decreased to. This is the general way it went.
At one time they were high and it took a drastic drop and then it
leveled off and that's where we are today. That's what the trend is.
I can't remember. We had those figures last yeair and I can't
remember the range of the figures for all the manufacturers.

Mr. ALLEN. I can give you the figures, Congressman, that we
presented in the hearing before the Copyright Royalty Tribunal.
I'm speaking now from my memory of handling that evidence. I
think up until about 1975 the production of jukeboxes was on the
rise and that was a peak year and I think it was something like
perhaps 50,000 or more for domestic use. Then it dropped off and it
leveled off at about, according to my recollection-the figure I gave
you I think was about 75,000 for both the domestic and foreign.
Then it dropped off to about 38,000 to 40,000 per year until about
1975 for both domestic and foreign, and about half of that is
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domestic. So we think that the production of jukeboxes is around
18,000 to 19,000 a year at least through the last year we had
statistics on and I think that was 1979. I do not have figures for
this year, but the industry is somewhat in an unstable position
with the one manufacturer having gone into bankruptcy, a reorga-
nization in 1979 and just pulling out of it through the new pur-
chase this year.

Mr. BUTLER. And what is the direction of jukeboxes in use? Is
that a declining figure?

Mr. HESCH. That figure has been declining. It's hard to pinpoint
it. The number of registrations in the Copyright Royalty Tribunal
has declined somewhat, but the industry itself I would have to say
is declining in the number of jukeboxes today.

Mr. BUTLER. And, of course, that's a reflection of the public taste
at the moment, or interest in the things you mentioned. The argu-
ment you make is that in a distressed situation such as this, why
add to your burdens. I can see the validity of that, but tell me how
was the $8 arrived at in the first place? Were you participants in
that negotiation?

Mr. HESCH. I would rather leave that to Nick because I was not
directly involved in it.

Mr. ALLEN. Mr. Congressman, that was a hard bargained settle-
ment among the interested parties. It occurred in April 1967 when
the then copyright revision bill was being debated in the House of
Representatives, the bill that had come out of this committee, and
the bill ran into hard going. The opposition was pretty great. At
any rate, during the debates, the interested parties got together.
What we were dealing with was a bill that would have produced a
royalty on the average of $20 a jukebox a year. The formula was
different but that was the net effect and the parties agreed on an
$8 compromise, and I should say the expectation and our under-
standing among us at the time was that that was to be a final rate.
There was a departure from that when it got into the Senate and a
periodic review was added to the bill over our objection. At one
point in time in later legislative history, the periodic review provi-
sion was deleted from the bill as it applied to jukeboxes. That was
in 1975, I believe.

Mr. BUTLER. In 1976.
Mr. ALLEN. Then in 1976 it was reinstated and that's the way it

came through in the final enactment. I think Congressman Daniel-
son was very close to that sequence of events also.

Mr. BUTLER. Well, he's so much older than I am.
Mr. DANIELSON. I should have my royalties recomputed. [Laugh-

ter.]
Mr. BUTLER. Well, I thank you very much. I'm just trying to get

my own perception of where you all fit into this overall picture and
the history of it, and I appreciate the testimony. I think I will just
have to reflect on it and I yield back, Mr. Chairman.

Mr. DANIELSON. Thank you, Mr. Butler. While you were develop-
ing the history of the $8, I checked with our distinguished counsel,
Mr. Bruce Lehman, who knows all of these things in an encyclope-
dic manner, and he tells me the presentation you made was cor-
rect. The figure was really first settled along back in 1967 or 1968,
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but it didn't become a part of the law until we passed the law in
1976.

On page 9 of your prepared statement and repeated in your oral
statement you mentioned the mechanical royalty of 2% cents per
record. I believe it's correct, is it not, that that is a royalty paid by
the record company to the owners of the copyright on the words
and music?

Mr. HESCH. That's correct.
Mr. DANIELSON. It's not charged against the jukebox?
Mr. HEsCH. No; but it's one of the royalties that a jukebox pays.
Mr. DANIELSON. Well, I suppose everything that goes into the

final production of the record you buy is part of the cost of goods
sold, but that is a royalty paid by the recording company?

Mr. HESCH. That's correct.
Mr. DANIELSON. Now you object to the performance royalty on

the ground that the performers and record companies do not create
the music, but what distinguishes them from the performers and
the corporations who are able to claim a share of copyright royal-
ties on video products?

Mr. HESCH. I'm not familiar with video products. I know one
thing. We buy the records and we pay the performers and we pay
the record companies.

Mr. DANIELSON. You pay for the record?
Mr. HESCH. That's correct.
Mr. DANIELSON. You don't make any separate payment to the

performers?
Mr. HESCH. No.
Mr. DANIELSON. What do you sell on a jukebox besides music, if

anything?
Mr. HESCH. That's basically all we sell on a jukebox. We sell

entertainment which is music.
Mr. DANIELSON. The only entertainment you sell is music, is that

not correct?
Mr. HESCH. That's correct.
Mr. DANIELSON. And all of it comes off of records?
Mr. HESCH. That's correct.
Mr. DANIELSON. How many, if you can tell me, jukeboxes exist in

the United States today?
Mr. HESCH. From the survey that was done by Peat, Marwick

and Mitchell, those figures come out-it's around 300,000.
Mr. DANIELSON. All we're talking about is a ball park figure.

That's good enough.
What does a new jukebox sell for, roughly?
Mr. HESCH. A new jukebox today will sell for-there are vari-

ations, but it's within the $3,000 range.
Mr. DANIELSON. How long do they last before you have to replace

them either through outmoded style or for whatever reason?
Mr. HESCH. The normal number of years that people talk about

is 5 to 7 years.
Mr. DANIELSON. And they are then what-sold on some kind of a

secondhand market?
Mr. HESCH. Today we would like to be able to sell them on a

secondhand market, but there aren't many markets for them.
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There's kind of a glut of them on the marketplace and there really
is no place to really move them.

Mr. DANIELSON. I think that the gentleman from Virginia made
a good point in a question, and that is a change in public taste may
have some impact upon your business. I remember my college days
that one of the most frequent forms of entertainment in which we
indulged was you had a date with some young lady and you went
to what was called a "Juke Joint" at that time and you could sit
around and put a nickel in the machine and hear music and dance
and so forth. That has been pretty largely supplanted by the disco
establishment I think in our cities, has it not?

Mr. HESCH. I think it's been supplanted also by the fast food
chains that have come in. Where you used to go was a soda foun-
tain and--

Mr. DANIELSON. Where you could get a good soda for 10 cents.
Mr. HESCH. That's not here today. We've got a lot of fast food

chains and they don't use jukeboxes.
Mr. DANIELSON. It's just a change in what people do?
Mr. HESCH. Somewhat, yes.
Mr. DANIELSON. The royalty which would be imposed on juke-

boxes by this bill as presently drafted would be $1 per year ap-
proximately and unless the Copyright Royalty Tribunal took some
affirmative action to change that that is what it would remain. Is
that not true?

Mr. HESCH. They have already taken the affirmative action and
it is already scheduled to go up except for the fact that we're
arguing about it in court, but it is supposed to go up to $25 a year.

Mr. DANIELSON. No, no. I'm talking about what's provided for in
the proposed law. This is only a bill. This is not the law we have.

Mr. HESCH. Say the question again. I didn't follow it then.
Mr. DANIELSON. The royalty which would be imposed by this bill,

$1 per jukebox per year, would remain at that level unless the
Copyright Royalty Tribunal were to change it?

Mr. HESCH. Unless the copyright royalty were to be changed.
Isn't it written in the bill to say it's $1 for every $8 or every $9?

Mr. DANIELSON. Counsel understands it better than I. Would you
state it, Mr. Lehman?

Mr. LEHMAN. I think the way the legislation is written right now
there's an additional $1 per year royalty. Now that is based on the
fact that the original statutory royalty was $8, but it wouldn't
require action by the Copyright Royalty Tribunal to raise that $1
and arrive at a new figure. It wouldn't automatically be a ratio of
$8 to $1.

Mr. ALLEN. Mr. Congressman, let me just throw in this thought.
The bill says $1 add on. It also uses the fraction one-ninth. I notice
when Mr. Gortikov was testifying he talked about this new add on
as a one-ninth add on. Now reading that with what the Tribunal
already has done of increasing from $8 to $25 and then from $25 to
$50 and then to something else in 1987, that one/ninth could apply
automatically. And we are looking at the bill believing that in view
of the intervening decision of the Copyright Royalty Tribunal since
you introduced your bill we would expect in the further considera-
tion that they will revise it.
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Mr. DANIELSON. Well, thank you for bringing your point to our
attention because we have now been alerted to it and we will be
able to consider that during the time of markup.

Someone has informed me that when I told the story of the song
that Rosemary Clooney breathed some life into and William Saroy-
an wrote the words, I failed to mention the song. So I ask unani-
mous consent that it appear at the end of my remarks on that
subject in the record. Is there any objection?

Mr. BUTLER. What's the name?
Mr. DANIELSON. Well, is there any objection?
[No Response.]
Mr. DANIELSON. Hearing none, so ordered. The name of the song

was and is "Come On To My House." I think everybody has heard
it.

I have no further questions, gentlemen. Do you have anything
you feel a strong compulsion to say or add to the record? That's not
meant to cut you off if you would like to say something.

Mr. ALLEN. Thank you very much.
Mr. DANIELSON. Thank you very much. And although we were in

short quorum here a little bit of the time, your information is
clearly in the record and I can assure you we will consider this
royalty feature in markup.

That is the end of the hearing on this subject for today. Tomor-
row the same subcommittee will meet. We will recess until tomor-
row morning at 10 o'clock at which time we will have testimony
from the General Accounting Office and by the Copyright Royalty
Tribunal. The subcommittee stands adjourned.

[Whereupon, at 12:05 p.m., the hearing was recessed, to be recon-
vened at 10 a.m., June 11, 1981.]
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HOUSE OF REPRESENTATIVES, SUBCOMMITTEE ON COURTS,
CIVIL LIBERTIES, AND THE ADMINISTRATION OF JUSTICE
OF THE COMMITTEE ON THE JUDICIARY,

Washington, D.C.
The subcommittee met, pursuant to notice, at 10 a.m., in room

2237, Rayburn House Office Building, Hon. Robert W. Kastenmeier
(chairman of the subcommittee) presiding.

Present: Representatives Kastenmeier, Frank, Railsback, Sawyer,
and Butler.

Also Present: Bruce A. Lehman, counsel; Timothy A. Boggs, pro-
fessional staff member; Thomas E. Mooney, associate counsel; and
Audrey Marcus, clerk.

Mr. KASTENMEIER. The committee will come to order.
This morning the subcommittee is continuing its hearings on

H.R. 3528 and H.R. 3560, relating to cable/copyright legislation.
This morning we have two very distinguished witnesses who I

think represent different points of view, or at least come with
different perspectives.

The first witness is Ms. Kay Peters, representing the Screen
Actors Guild, who has appeared before this and other committees
before, and Mr. Turner is very well known for his many endeavors,
not only in broadcasting.

Ms. Peters, you are listed first. We will call on you.

TESTIMONY OF KAY PETERS, SPEAKING ON BEHALF OF THE
SCREEN ACTORS GUILD

Ms. PETERS. Thank you, Mr. Chairman and members of this
committee.

I am speaking on behalf of the 48,000 members of the Screen
Actors Guild.

We appreciate the opportunity to discuss these copyright issues,
even though we in fact have no copyright protection.

Nevertheless, we are greatly affected by these proceedings, be-
cause actors must attempt to negotiate an adequate contract with
the producers. But when the producers are not paid fair value for
their product, it is impossible for actors to negotiate fair value for
their performance. Therefore, section 3 of the Copyright Act of
1976 is influencing the actor's ability to negotiate a fair wage.

Before addressing the issues, let me help you understand who the
people are that I represent. Most people, when they hear the term"actor" immediately think of the highly visible performers who
make lots of money. Actually only 1 percent of our membership
earns over $100,000 a year and 80 percent less than $5,000 a year.

(645)
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Most actors exist at the poverty level. I present this fact so that
you fully realize that actors are not financially capable of subsidiz-
ing basic cable by allowing them to use our performances at below
market value.

It is our contention that networks, independent broadcasters,
cable and satellite systems can all coexist profitably, but that the
value of these various systems should ultimately be determined
through fair competition in the marketplace. Any legislation
should encourage and protect new technology only in the early
stages of development, but never at the expense of existing sys-
tems.

If the Government believes that basic cable systems need exten-
sive protection for the good of the general public, then the Govern-
ment should subsidize them, not the program suppliers and actors.

So that there is no possible misunderstanding, the Screen Actors
Guild would like to be on record as supporting and encouraging the
growth of cable systems as well as any other technological develop-
ments that provide additional distribution of programing.

It is important to remember that basic cable is a form of distri-
bution. Basic cable does not create its own programing; it simply
distributes the programing. As an actor, I have a great deal of
trouble with the concept that the distribution of a program is
worth 99 percent and the artistic efforts that created that program
are worth only 1 percent. And yet, such is the value structure of
the compulsory license fee.

David Ladd, Register of Copyrights, made some pertinent state-
ments before the Senate Judiciary Committee. It is my understand-
ing that these statements have been made available to this commit-
tee.

I would simply like to underscore the part where he discusses the
philosophical objectives of the copyright law, and I quote:

It (Copyright protection) gives the person the "right" to try and live by the fruit
of his or her words, painting, music or cinematic expressions, to succeed or fail
principally upon the basis of public acceptance or rejection.

The Copyright Office archives are filled with unread poems, unheard songs, and
children's drawings side by side with deposit copies of O'Neill plays, John Huston
films, and Beatle songs. So, the Copyright Statute embodies the underlying princi-
ples of the Constitution, freedom, risk, and reward for merit as determined by the
public's choice, i.e., the consumer's taste expressed by use of his or her money.

Therefore, the Screen Actors Guild asks that the rights of prop-
erty owners be respected by requiring basic cable systems to have
full copyright liability.

We understand that the compulsory license created by the Copy-
right Act of 1976 was not intended to undermine the rights of
property owners. Rather it was created to allow the cable industry
a chance to provide its value without being crushed by the existing
competitive marketplace.

We understand the point, but we wonder why basic cable was
singled out by the Government to receive the benefits of a compul-
sory license fee while all of the other new technological advance-
ments were left to compete in the marketplace for their program-
ing.

Pay cable subscribers number only slightly over 10 million com-
pared to the 19.7 million basic cable subscribers and yet pay TV
has to purchase its programing at marketplace value.
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Videocassettes, videodiscs and soon direct broadcast satellite, pay
marketplace value for their programing. Why was basic cable the
one to need the benefit of Government protection?

We understand that the compulsory license was created to help a
burgeoning industry, but still we wonder, how long, how long will
the Federal Government permit basic cable systems to take some-
one else's property, without permission and without adequate pay-
ment, and sell it for their own profit?

So the question becomes, does basic cable still need governmental
protection?

According to Paul Kagan, basic cable systems have penetrated 25
percent of the total television households. According to the A.C.
Nielsen's National Television Index, basic cable penetration is 27
percent. If projections hold true, by 1985 basic cable, with 36 mil-
lion subscribers, will have 41 percent penetration of the total TV
households.

Cable now has revenues of $2.5 billion, with an estimated $8.5
billion expected in 1985. There may be over 4,000 cable systems
today, but the 50 top Multi-System Operators control approximate-
ly 72 percent of all the basic cable subscribers.

The trend is in the direction of merger and consolidation with
the Mom and Pop cable systems gradually evaporating. Donaldson,
Lufkin & Jenrette, Wall Street brokers, go on to say in their
report, Cable Television 1981, that 11 or nearly half of the top 25
MSO's have either sold out or have mergers pending in the last 5
years.

As an example, Westinghouse is about to purchase Teleprompter
for $636 million. We are no longer discussing a basic infant indus-
try; cable has come of age.

I have heard the argument, why should we abolish the compul-
sory license when no one seems to be able to demonstrate that they
have been harmed?

Somehow this statement seems reversed to me when copyright
protection is a part of our Constitution and the compulsory license
is the exception granted because of an unusual need.

I think that it is up to cable to show that they in fact have a
"need." To effectively analyze the need of basic cable we should
consider the total cable revenue package.

Currently, cable income is derived from four major sources: one,
basic subscriber fees; two, pay subscriber fees-you must remember
that cable keeps 60 percent of those fees)-three, advertising dol-
lars from advertiser supported programing on basic cable; four,
revenues from ancillary pay services, such as fire alarms, two-way
interactive systems, et cetera.

Obviously the cable operator is not going to find his largest profit
in the basic cable subscriber fees which average between $8 and $9
a month. But when all of these revenue sources are combined, it
would seem that basic cable could financially survive in the com-
petitive marketplace.

I am not an expert on the economics of cable, but I agree with
others who have testified and submitted evidence to support this
argument.

Can anyone demonstrate harm? Well, even though the FCC has
abolished syndicated exclusivity regulations and distant signal limi-
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tations, they are still in existence pending the final court decision.
That decision came down yesterday, and they are no longer in
existence, but that has all just happened. They have been in exist-
ence. Therefore, it is extremely difficult to prove harm.

The Rand Report, February 1977, entitled Copyright Liability for
Cable Television: Is Compulsory Licensing a Solution? states:

"As cable penetration and distant signal importation increases,
the ability of program suppliers to capture the full value of their
programs will decline."

According to Jack Valenti, president of the Motion Picture Asso-
ciation of America, "The film industry is currently in the clutch of
a depression at the box-office." He cites four major film companies
which show a decline in net profit after tax dollars on filmed
entertainment in 1980 compared to 1979:

Warner Bros., down 35.2 percent; Universal Studios, down 11.89
percent; Twentieth Century-Fox, down 13.6 percent; United Artists,
down 24.4 percent.

But the real harm to programers and actors is that we are
prohibited by law from charging fair market value for our product.
We have been harmed to the extent of the difference between the
marketplace value of our programing and the amount paid by basic
cable through the compulsory license fees.

Programers don't have to go bankrupt to show harm. A business-
man who has been robbed may show a profit at the end of the year,
but that does not negate the fact that he has been harmed.

The ultimate harm is to the consumer. By providing a legislative
incentive to basic cable through the compulsory license, you are
encouraging basic cable not to create original or diversified pro-
graming. When basic cable can use our programing so cheaply,
why should they provide anything more than a rehash of what is
already available?

A recent report, Cable Copyright and Consumer Welfare: The
Hidden Cost of the Compulsory License, by Harry M. Shooshan,
Charles L. Jackson, Stanley M. Besen, and Jane Wilson, states:

"The compulsory license for cable has distorted the video mar-
ketplace, inhibited fair competition and, most important, hurt con-
sumers by denying to them programing choices which would have
otherwise been available."

Is the acquisition of programing possible without compulsory
license?

The House Judiciary Committee concluded in 1976 that it would
be "impractical and unduly burdensome to require every cable
system to negotiate with every copyright owner whose work was
retransmitted by a cable system."

According to David Ladd, Register of Copyrights, "This conclu-
sion may be valid for small nonaffiliated cable systems, but it is no
longer the case for major MSOs."

We have already pointed out that the top 50 MSOs control 72
percent of the basic cable subscribers. So we are really concerned
only about the few small nonaffiliated cable systems that are non-
affiliated. These systems now have several options available to
them that did not exist in 1976. Middlemen, like Ed Taylor, have
satellite program networks that provide program packages to the
cable systems.
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"Interconnects" are forming where groups of cable systems join
together to share the responsibility of purchasing programing. Cur-
rently there are approximately 80 such systems representing 1.5
million subscribers and the number is increasing weekly. This
whole concept of negotiating directly with the programers is not
new.

Since 1948 all of the independent television stations have been
operating in this manner, and that is how they get their program-
ing, 24 hours a day.

I think that there is also an underlying fear that if we abolish
the compulsory license that the programers will withhold product
and destroy basic cable. Why? The programers are in the same
position as the actors, there is no love affair with the networks, we
welcome the opportunity to do more diverse specialized work on
cable.

The prospect of having all of those additional channels available
for programing is overwhelming. Why should we try to destroy
cable by withholding product if they are willing to pay a fair value
for our product?

It doesn't make sense.
The Screen Actors Guild would like to recommend the following:
To abolish the compulsory license for distant TV station pro-

grams imported by cable systems;
Retain the compulsory license only for the following:
A. Secondary transmission by cable systems of local broadcast

signals which are required to be carried under FCC regulations.
B. Simultaneous importation, by cable, of distant signals contain-

ing network programing in locations otherwise unserved by the
-three national television networks-ABC, CBS, AND NBC.

Specifically state that Satellite resale carriers have full copyright
liability.

Provide for a transition period to ease basic cable into the com-
petitive marketplace, perhaps a period of 2 to 3 years.

If any exemptions are to be made for small cable systems, it
should apply only to independently owned systems and not those
,controlled by large MSO's.

Grant the Copyright Royalty Tribunal subpena power.
I would ask that you restore the concept of property rights to the

copyright owner by abolishing the compulsory license. Basic cable
has come of age and is capable of financially surviving in the
competitive marketplace.

Do we really benefit the public by giving a legislative incentive
to basic cable not to produce original or diversified programing?

Unless basic cable would be permanently damaged by the remov-
al of the compulsory license, which I have tried to show in my
statements is not the case, then I guess my position is best summed
up by my 10-year-old daughter when I explained to her why I was
going to testify in Washington: "Mommy, why should my Govern-
ment, the Government of the United States, allow someone to take
someone else's property without paying a fair price?" She thought
for a while and then she said, "It isn't fair."

Thank you.
Mr. KASTENMEIER. Thank you, Ms. Peters.
We commend you for your statement.
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May I ask, your six recommendations, those are the recommen-
dations of the Screen Actors Guild?

Ms. PETERS. Yes.
Mr. KASTENMEIER. Are they also the recommendations of any

other organization?
Ms. PETERS. I come before you representing the Screen Actors

Guild alone.
Mr. KASTENMEIER. As far as you know, no other organization

supports those six recommendations?
Ms. PETERS. No other organization has been asked to support

them at this point. They have not been shown to anyone else at
this point.

Mr. KASTENMEIER. Do you have any questions?
May I say I am pleased to see that so many members of the

subcommittee are here today, notwithstanding other diversions.
You may ask Ms. Peters questions now or defer until after we hear
from Mr. Turner, as you wish.

Mr. RAILSBACK. All of us are here because we have tired of
debating Legal Services and it is kind of a pleasant interlude.

I was interested in what you said for the little fellows that could
use middlemen, and I think that is fairly significant, because that
has been one of my real problems with doing away with the com-
pulsory license.

You mentioned a fellow by the name of Ed Taylor. Can you
expand on that a little bit and tell us about his operation?

Ms. PETERS. I am sure Mr. Turner can explain his operation
better than I can, but it is a system. I was trying to point out there
are viable options, and people are beginning to band together real-izing that this could be a problem. The packaging starts to happen
as the industry grows, and that is happening now.

Cable systems are coming together to buy their programs. HBO
is an example of a packager. You have someone who provides the
program package for the systems.

Mr. RAILSBACK. OK; I will ask Mr. Turner about it.
Mr. KASTENMEIER. The gentleman from Massachusetts.
Mr. FRANK. I was most interested in your suggestion about con-

sumer harm, which I think is an important point first to get into.
You quoted from this cable copyright, consumer welfare report;

could you expand on how the compulsory license inhibits the pro-
gram choice to consumers?

Ms. PETERS. I realize that the compulsory license applies only to
those people who do not change the programing and the commer-
cials. That is how they are able to receive the benefit of the
compulsory license fee, so that there cannot be, by definition, any
original programing or commercials.

Mr. FRANK. Your view is if we didn't have compulsory license,
many of the cable systems instead of showing existing programs
would start some new ones?

Ms. PETERS. Yes; and they would be able to have their own
advertising.

Mr. FRANK. I guess that assumes that they are paying less for
the programs they get under compulsory license than they might
otherwise pay?
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Ms. PETERS. I think that is correct. If the compulsory license was
removed, they would have the incentive, since cheap programing
would not be available. They could then create new programing
and get advertising dollars in and the public would benefit, because
they would have no diversified programing.

Mr. FRANK. I am basically sympathetic to your point.
Does that mean if they were going to have to pay more, the

consumer would have to pay more?
Ms. PETERS. There are many sources of revenue to the cable

systems and, no, I don't think there is any possibility that it would
be necessary to pass that on to the consumer.

The profitability of cable can exist without passing the cost on to
the subscriber.

Mr. FRANK. It can; but would it? They are not subject to restric-
tion. It would increase their cost?

Ms. PETERS. Not necessarily; if they are able to get the money
from advertising, it would not necessarily increase their cost, if you
consider their revenue.

Mr. FRANK. If they would do their own programing, they would
get advertising for that which they can't do under compulsory
license?

Ms. PETERS. Yes.
Mr. KASTENMEIER. The gentleman from Michigan, Mr. Sawyer.
Mr. SAWYER. Thank you.
You posed a question, and I have posed this to people, also: Why

would you not want to sell programing without a compulsory obli-
gation to do so?

The answer I get back is because you sell exclusivity and if you
take one of those, let's say a satellite station or station operating
off of a satellite, there is no way it could block out, that I am
aware of, areas where you have sold exclusivity or, I don't say you
but exclusivity has been sold.

What is the answer to that?
Ms. PETERS. The exclusivity contracts, syndicated exclusivity con-

tracts, are no longer in existence. You are saying if the compulsory
license system is removed; is that correct?

Mr. SAWYER. Well, yes, you posed a question and I posed this,
too, because at first I couldn't see any logic to it. You have a
product to sell, the movie industry, and obviously they want to sell
it and obviously cable would want to buy it. So why the need for
compulsory license?

Well, the complicating factor in there is the fact that you sell
exclusivity in certain markets, and that this, in allowing one of the
superstations that in effect feeds cable to do it, would violate your
exclusivity situation and, therefore, you would have a reason not
for selling without a compulsory license.

What is the answer to that?
Ms. PETERS. Most exclusivity contracts have a time limitation as

well. It is not excluding forever the use of that product in a certain
area. An exclusivity contract is in a geographic location for a given
period of time, so they may not be able to use it at that moment.

At some other time it would be available to them as well.
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Mr. SAWYER. That would in effect be a motive, though, or a
reason for not licensing the program in a way that would reach
cable? Isn't that correct? A

Ms. PETERS. Could someone use it that way, I suppose that is
true. The pivotal point is why would they use it forever restricting
their use? That wouldn't be the point.

Mr. SAWYER. Then you are in effect relegating cable to second
run.

Ms. PETERS. Cable can be first-run if they are paying more than
someone else. It becomes a marketplace situation.

If cable is willing to pay more because they want to use it first,
they will have it first. The marketplace can determine that.

Mr. SAWYER. Another thing that bothers me is why the compul-
sory carriage by the local cable network of a local TV program; if
we don't have compulsory licensing why should we have compul-
sory carrying?

Ms. PETERS. Because the FCC regulation exists, we should give
them an exemption and allow them to pay the compulsory license
fee. Why does the FCC regulation exist, which is what you are
asking. It exists because FCC rules were found on the idea that
localism was good, that there was a need for the local news, for the
local product, the local programs that were being shown. That is
the reason why we are saying, yes, "must carry" regulations should
be in existence and we should encourage local programing.

Mr. SAWYER. Would you be in agreement with a tradeoff, no
compulsory license, no compulsory carriage?

Ms. PETERS. I am speaking now from my opinion, and I would
again, as anyone speaking on behalf of other people, have to go
back and make sure I spoke and represent the membership. My
immediate reaction would be that that would not be too much of a
problem.

I think there is a need for local service but there is a greater
need, which is to abolish the compulsory license fee.

Mr. SAWYER. There you are in direct conflict with the National
Association of Broadcasters' position because they don't want that
kind of a tradeoff.

Ms. PETERS. I may find myself in conflict with any number of
people as we proceed along. I am speaking for the Screen Actors
Guild, and in this situation speaking the opinion of Kay Peters.

Mr. SAWYER. I don't understand the separating into two catego-
ries, whether they are owned by big companies or very small.

What is the rationale for discrimination against size alone?
Ms. PETERS. I don't know that it is discrimination against size;

perhaps more one's ability to pay. I don't think any actor or
performer is interested in trying to get a lot of money out of
someone who can barely hold the cable system together; those who
serve a group of people who might otherwise not have any televi-
sion service at all. We are willing to allow them to pay only a
compulsory license fee as we did, with all of the cable systems at
an infant stage needing help.

There is a certain point when cable systems become large enough
to pay a fair price. When they are large enough alone, or combined
together in whatever way, to become economically sound, then it is
time for them to pay a fair value for product.
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Mr. SAWYER. I can understand that as a marketing technique or
program, but it is kind of hard for me to see how we legally say if
you are so big you don't get it.

If you are small you get it with that being the only criteria.
Very infrequently do we do that, and if they were engaging in

some kind of abusive exercise of size, that is something different. I
just don't see it.

You got Paramount owned by Gulf and Western, for example.
Why do we say we favor Paramount, Gulf and Western, and yet

we will discriminate against a cable system that is owned by Gen-
eral Electric?

Ms. PETERS. May I ask you a question in reverse?
Mr. SAWYER. I don't know if that is fair.
Ms. PETERS. It will help me understand in terms of answering

the question.
My understanding is basically the copyright law protects proper-

ty rights and that is the fundamental element of the copyright law.
Now, if that is a given--
Mr. SAWYER. If that is the only question, my answer is yes.
Ms. PETERS. Good. My confusion then is the compulsory license

was created to help, in an unusual circumstance, an infant indus-
try, so the law was created not to undermine the copyright law or
the principles of property rights but rather to help this little infant
to have a chance to grow. Therefore, the size is a factor.

The size is important because you were helping when it was very
young. Now if it is of age, if it has grown, and if it is financially
able to stand on its own two feet, the law that was established for
the infant industry is no longer necessary.

Mr. SAWYER. Thank you.
I yield back, Mr. Chairman.
Mr. KASTENMEIER. It was not because cable was an infant indus-

try. It was because it was proceeding from a nonliability to a
liability, and rather than subject cable to full liability and negotia-
tions where none were required before, we subjected them to con-
trolled liability through compulsory license.

That was the major reason at the time.
The gentleman from Virginia.
Mr. BUTLER. Thank you, Mr. Chairman.
I appreciate your taking the time to share your views with us.
Of course, everybody has expressed why they are here today.
I am here today because I recognize the possibility that you may

be President of the United States some day.
Ms. PETERS. If I am, I won't cut your budget.
Mr. BUTLER. Let me say a little bit in response to what you

exchanged with Mr. Sawyer. We create copyrights because of a
constitutional legislative delegation to the Congress to do so in
order to promote useful arts.

That is the basis on which this thing of referring in the market-
place, and all of the things that have grown out of that, are a little
bit foreign to what I view as the copyright. Hopefully we can get
away from that some day.

Likewise, their communication policy is really not a copyright
problem, but that is a problem of another aspect, congressional
responsibility which is not ours.
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My question to you is directed toward what will promote the
useful arts. What effect do you think removal of the compulsory
license will have on the economic status of your profession?

You mentioned 80 percent earn less than $5,000 a year.
Would you expect that would go up or go down as a result of

removing the compulsory license?
Ms. PETERS. Well, I expect, because the contracts we have negoti-

ated, in terms of syndicated reruns are based on the amount that
the program is sold for that actors income would increase. Under-
standing that principle, if programs are sold for more, then actors
would share in more of the profits, because our contracts are based
on how much someone has paid for the program.

It is linked to the producer. If the producer is making a fair price
on his product, then we can negotiate a fair price for our product.
This is how it is connected. I would hope that by removing the
compulsory license fee that would have additional new programs
because it will not be possible for them to simply do a rehash of old
programing. It will mean more employment for actors.

Mr. BUTLER. I am not sure more programs are necessarily pro-
moting the useful arts. What effect do you think the removal of the
compulsory license might have on the quality of the programing
available to the consumer in this country because, after all, I think
that is our real basis for why we should create a copyright.

Ms. PETERS. I would like to think that you could legislate quality.
I don't think we can. That is going to be determined by individuals
and what they stand for and what they believe in. Unfortunately, I
don't think that is something, with all of the good intent you might
have, that you can legislate.

It will depend on the people of this country and what they want
and what they are willing to see.

Mr. BUTLER. You can't hold out any hope?
Ms. PETERS. I wish I could.
Mr. BUTLER. Well, I appreciate your candor and I yield back.
Mr. KASTENMEIER. Thank you, Ms. Peters.
Ms. PETERS. Thank you, Mr. Chairman.
Mr. KASTENMEIER. Now the Chair would like to call on Mr. Ted

Turner, chairman of the board and president of the Turner Broad-
casting System, and also interested in a number of other activities.

We are pleased to greet you, Mr. Turner, and you may proceed.

TESTIMONY OF R. E. "TED" TURNER III, CHAIRMAN OF THE
BOARD AND PRESIDENT, TURNER BROADCASTING SYSTEM,
INC.
Mr. TURNER. Thank you, Mr. Chairman.
After hearing Mr. Butler's comments or questions to Ms. Peters,

and this has been a very illuminating session so far for me as well,
I have to say that for programing to be improved, the heads of the
networks that are packaging the programing have to make that
decision that they are going to consciously and deliberately im-
prove the quality of programing, and I have already done that.

We have been endorsed by the Moral Majority and the National
Coalition for Decency, those same groups of people that are con-
cerned about the trash in motion pictures and theaters today, and
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if I am allowed to operate, that is what I am dedicating the balance
of my life to.

I have said that publicly long before this attack by the enemies
of diversity that has forced me to appear before you today, and now
I will read my testimony.

The longer statement is about 30 pages, and that takes 25 min-
utes to read. This is about 12 pages.

Mr. KASTENMEIER. Without objection, your longer statement will
be in the record.

Mr. TURNER. Mr. Chairman, members of the subcommittee, my
name is Ted Turner, president and chairman of the board of
Turner Broadcasting System.

It is a pleasure and an honor to be here today to testify before
this committee during these proceedings.

Turner Broadcasting System is the parent of Superstation, Inc.,
licensee of WTBS, Atlanta, Ga. It appears the major issue emerging
before this committee during its hearing has been the carriage of
the superstation by cable television systems.

I believe that a review of all the facts will demonstrate that
there is no present need to modify or eliminate the compulsory
license. I also believe that the facts will show that the ability of
cable television systems to transmit broadcast signals under the
compulsory license will have a beneficial effect on both the pro-
graming industry and the viewing public in the future.

First, there is a demand for the distant signal. WTBS is carried
by a satellite resale common carrier to over 3,000 cable systems; as
of yesterday it was 3,085. WTBS is currently viewed in over 16
million cable households or 21 percent of all U.S. television house-
holds. These figures show that a distant signal such as WTBS is
demanded by the consumer.

While other nonbroadcast services may offer some of the same
type of programing on a limited basis, no other service offers the
wide choice of programing that is televised on the superstation. In
the mind of the cable subscriber, there is something unique in
receiving a television station from a distant city.

In addition to this uniqueness, the variety of sports, movies, and
syndicated programing makes a distant signal extremely attractive
to the cable subscriber. As of February of this year, Neilsen began
issuing monthly surveys reporting WTBS ratings based on the
Nielsen Television Index, a national metered sample of U.S. televi-
sion households.

The WTBS audience figures I am about to cite come from these
reports. WTBS is the only programing organization other than the
three national networks to utilize this service.

More than 10 million different homes watch WTBS each week,
with the average household viewing between 6Y2 and 8 hours of
superstation programing over the 7-day period. Audience levels of
this magnitude mean that over the past 4 months, 9 percent of all
viewing taking place in homes served by WTBS goes to our station.

WTBS' showing is all the more impressive because it has only
been recently added as a service in many of the homes that it
reaches. The fact is that the superstation brings the consumer
programing that he or she would not otherwise be able to see.
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The superstation also brings programing into areas where there
are no independent signals.

Of the over 3,000 cable systems that receive WTBS, almost 2,000
are located in markets where there is no independent signal. A
good number of these systems serve over 5,000 subscribers. In some
cases these systems are located outside of all television markets.

The data listed in exhibit 1 shows that 80 percent of the systems
carrying WTBS are located in those counties which are most dis-
tant from major metropolitan centers that are most lacking in
television diversity.

Today, 21 States are without even 1 independent television sta-
tion and only 16 States have a television market with at least 1
independent station.

It is quite clear that if the compulsory license were eliminated,
large numbers of the American viewing public that receive service
both from small and large cable television systems serving thou-
sands of subscribers would be deprived of access to an independent
television station. The progress which has been gained in the last
several years in providing television to vast areas of the United
States would be totally lost if the compulsory license were elimi-
nated.

As I will discuss, strict copyright liability would destroy our
distribution by satellite. This loss of programing would be cata-
strophic in those areas of the country that only receive independ-
ent television stations through satellite transmission.

There are those who would argue that the widespread transmis-
sion of the superstation was not a factor when the current act was
passed.

However, the present operation of WTBS as a superstation is
evidence that the abolition of the compulsory license is unneces-
sary. Program suppliers are under no obligation to sell their pro-
grams to our station. Those program suppliers who do sell to
WTBS are aware of the cable homes receiving the station, and they
price their product accordingly.

The superstation is providing an additional source of revenue for
the syndicator of old shows such as "Leave It to Beaver" and "The
Munsters." A program such as "Leave It to Beaver" never could
have commanded the prices that we are now paying but for our
status as a superstation.

The industry has continued to sell programs to WTBS, of course,
at a higher price to account for our increased territory as a super-
station. Since achieving that status, it has purchased films from 9
out of the top 10 syndicators. The cost of the programs to WTBS
has increased dramatically, several hundred percent in the past 4
years.

For instance, in 1974 we paid $350 per episode for "I Love Lucy"
as compared to $2,000 paid in 1978 for the same program, an
increase of almost 500 percent. "Father Knows Best" was pur-
chased in 1977 for $300 an episode and in 1981 was renewed for
$2,000.

Other series and film packages that are listed in my statement
show increases of up to 1,400 percent and demonstrate quite clearly
that overall WTBS is paying higher licensing fees directly as a
result of its widespread carriage into cable homes.
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In the last year, WTBS has committed itself to spend $20 million
for the acquisition of new programs, virtually all of which come
from the same Hollywood studios that Mr. Jack Valenti represents.

The ability to obtain more accurate surveys through the use of
meters in cable households will further enhance the program in-
dustry's ability to extract higher prices for their programs.

As WTBS reaches greater numbers of homes, advertisers will pay
us more and WTBS in turn will be able to pay greater licensing
fees to program suppliers who will demand greater fees based on
our audience. I believe that the current marketplace will enable all
parties to be fairly rewarded and in the process the end result will
be greater programing diversity for the television viewer. It has
certainly resulted in that so far.

The distant signal provides diversity. In addition to the higher
licensing fees and growing royalties that the program industry will
receive, the continuation of the compulsory license holds out the
opportunity for a superstation such as WTBS to upgrade its pro-
graming and provide diversity to the American television audience.

Independent producers and writers every day are contacting us
in order to develop programing that can be televised on the super-
station. In the future WTBS can provide an outlet for artists who
do not now have access to the three major television networks.

For the small film company or the talented writer or producer,
WTBS as a superstation will have the ability to provide an alterna-
tive to Los Angeles or New York as centers for television program
distribution. Such an alternative is needed and desired by the
American viewing public.

Recently WTBS has added to our schedule several new programs
which I have outlined in my statement. However, the ability of
WTBS to operate as a superstation is predicated on the continu-
ation of the compulsory license. Without the compulsory license
cable systems would simply not be able to transmit the entire
program schedule of our station or any other distant broadcast
signal.

There is nothing to be gained by the superstation transmitting a
"Laverne and Shirley" into television markets which already offer
that program and, for that reason, we deliberately did not buy it.
Therefore, we will necessarily have to evolve as an outlet for
different programing if we are to gain acceptance in these areas in
the future.

This evolution of our station should' be allowed to occur gradual-
ly under the compulsory license. At the same time, the market-
place can and is working under the compulsory license as is dem-
onstrated by the programs that program suppliers are currently
selling to us.

Strict copyright liability is unworkable. It has been suggested
that under a system of strict copyright liability a middleman could
bargain on behalf of the cable systems and pay a higher price for
the programs. The basic difference between the cable industry and
the television industry would doom this approach.

As the Nation's No. 1 ,superstation, WTBS serves only 16 million
homes nationwide. We would literally be competing against virtual-
ly all 200 television markets in the country for any particular
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program. For this reason, broker cable flagship station, or middle-
men, are simply not realistic and is unavailable.

Additionally, I suggest that sports interests would refuse to grant
a middleman national rights for their games over basic cable. For
instance, major league baseball has always insisted-I should
know, I go to the meetings-on territorial exclusivity regardless of
the amount of money that would be paid for telecasts under a
system of strict copyright liability.

The leagues would never grant national rights in violation of
their own internal territorial agreements which grant individual
monopolies to each team.

The cable industry would also find that if strict copyright liabili-
ty were imposed, it would be impossible to transmit WTBS. The
deletion of programs on WTBS which did not receive national
clearance would completely "chop up" our signal.

The cable operator sells channels and not programs. After sever-
al months the end result would be that cable operators would be
forced to discontinue carriage of the superstation on their systems
due to the disjointed schedule of programing.

Also, according to the program suppliers' proposal, if a cable
system wishes to import one syndicated program carried by WTBS,
it would be required to bid for the right to that program from the
program supplier. If it wished to carry an entire evening's pro-
graming, it would have to bid for the right to four or five such
programs.

Aside from the costs involved in obtaining the rights to such
programs, it would have to compete for that programing against
the major market independent station. If a particularly attractive
program were available, the television station could cover its costs
simply by increasing its advertising rate card. Cable systems obvi-
ously can't change their rate for each individual program.

Elimination of the compulsory license gives to one group, the
copyright holder, virtual monopolistic control of the marketplace,
with the real likelihood that these copyright owners would with-
hold their works from the viewing public in order to maximize
their programs.

The plain fact is that the program supply industry will simply
use the absence of the compulsory license to deny its product to the
cable television industry and consequently the television viewing
public as well. The elimination of the compulsory license will
insure that the three national television networks and the major
movie-television producers will control virtually all of the program
market, and in this position will simply conduct their business in
such a way as to maximize profits.

The question before you is whether the program industry under
the present compulsory license will be able to earn sufficient rev-
enues in the future to enable it to continue to produce programing
for the American public.

If the networks and some of those producers went out of business
it would be the best thing that could happen to America. At least
there wouldn't be the trash that people are subjected to on the
screens of their television sets.
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It would be a great thing for this country. We are here to make
television better. I had to get that in. The thought just occurred to
me.

When the committee considers the widespread carriage of the
superstation on cable systems today and in the future, the fact that
the copyright holders will have the right to control the use of their
programs on the superstation, and the significantly increased reve-
nue which they will realize, a modification or elimination of the
compulsory license is unnecessary and would be ill advised.

I further believe that if the compulsory license is eliminated, the
distant signal as a source of diverse programing will become ex-
tinct on the day that strict copyright liability is adopted.

It is clear that a middleman will not fill the void caused by the
elimination of the compulsory license.

I submit that the facts presented to you thus far during these
hearings do not support the elimination of the compulsory license
and the drastic effect that such a step would have upon the cable
television industry and the public.

I therefore urge that the committee retain the compulsory li-
cense as it is presently constituted.

Mr. Chairman and members of the committee, I thank you for
the opportunity you have given me to testify here today.

I would be happy to answer any questions that the committee
may have.

[The complete statement of Mr. Turner follows:]

PREPARED STATEMENT OF R. E. TURNER III, CHAIRMAN OF THE BOARD AND
PRESIDENT OF TURNER BROADCASTING SYSTEM, INC.

Mr. Chairman, Members of the Sub-Committee, my name is Ted Turner, Presi-
dent and Chairman of the Board of Turner Broadcasting System. It is a pleasure
and an honor to be here today to testify before this Committee during these
proceedings.

Turner Broadcasting System is the parent of Superstation, Inc., licensee of WTBS,
Atlanta, Georgia, the first superstation to be transmitted over cable television
systems across the country. WTBS is vitally interested in this Committee's delibera-
tions and the conclusions that it will reach with regard to cable television's trans-
mission of distant television signals under the compulsory license. Through my
appearance here today I hope to accomplish these goals:

To demonstrate the benefit of the distant television signal to the public;
To demonstrate that the compulsory license has worked and will continue to work

in the future;
To outline the progress that WTBS has made as a superstation and the evolution

of the superstation as a source of diversity for the television viewing public;
To demonstrate the effect that the elimination of the compulsory license would

have on the cable television industry; and
To demonstrate why strict Copyright Liability is unworkable.
In 1976 the film and cable industries entered into an agreement which resulted in

the right of cable television systems to transmit television signals under a compul-
sory license. The purpose of these hearings is to evaluate the performance of Section
111 in order to determine whether royalty payments paid by cable television should
be increased, whether the compulsory license should be modified, or whether an-
other mechanism should be developed in its place. The mechanism advanced most
vigorously by the film and broadcast industries is strict copyright liability for the
cable television industry. However, it appears that the real issue before this Com-
mittee is not the compulsory license, but rather the carriage of the superstation by
cable television systems. I believe that a review of all the facts will demonstrate
that there is no present need to modify or eliminate the compulsory license. Fur-
thermore, I believe that the facts will show that the ability of cable television
systems to transmit broadcast signals under the compulsory license will have a
beneficial effect on both the programming industry and the viewing public in the
future.
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THERE IS A DEMAND FOR THE DISTANT SIGNAL

WTBS was the first television station to have its signal distributed to cable
systems via satellite and currently serves more subscribers than any other cable
service. WTBS is carried by Southern Satellite Systems, Inc., an independent domes-
tic resale common carrier, to over 3,000 cable systems. WTBS is currently viewed in
over 16,000,000 cable households or 21 percent of all U.S. television households.'
These figures demonstrate that the public has spoken loudly in favor of the super-
station by voting "Yes" in favor of the superstation with its pocketbook. This vote of
confidence is all the more important when one analyzes the significant economic
difference between cable and over-the-air broadcasting. Cable is a consumer product.
It is sold at relatively low prices, and it can be cancelled monthly if it does not serve
the customer. The cable industry must be completely responsive to the very specific
desires of its subscribers. Cable operators transmit WTBS because millions of house-
holds demand the service.

As this Committee is aware , WTBS, as all other superstations, is transmitted by
satellite. The cable operator must pay the common carrier for transmission of this
signal as well as the copyright royalty. There are today nonbroadcast services that
are available free or at nominal costs to the cable opertor as compared to WTBS.
Yet subscribers demand the superstation! Aside from providing the only available
independent signal in many areas of the country, the superstation provides a wide
variety of broadcast programming that is sought after by the television viewer.
While other nonbroadcasL services may offer some of the same type of programming
on a limited basis, r.o other service offers the wide choice of programming that is
televised on the su, erstation. Furthermore, in the mind of the cable subscriber,
there is something u,,iique in receiving a television station from a distant city. In
addition to this uniqueness, the variety of sports, movies, and syndicated program-
ming make a distant signall extremely attractive to the cable subscriber.

The phenomenal growth of WTBS as a superstation demonstrates that there is a
demand for the service which it is providing. The popularity of WTBS programming
has been documented by the A. C. Nielsen Co. As of February of this year, Nielsen
began issuing monthly surveys reporting WTBS ratings based on the Nielsen Televi-
sion Index (NTI) national metered sample of U.S. television households. The WTBS
audience figures I am about to cite come from these reports.

More than ten million different homes watch WTBS each week, with the average
household viewing between 6Y2 and 8 hours of superstation programming over the
seven-day period. Audience levels of this magnitude mean that over the past four
months, February through May, 9 percent of all viewing taking place in homes
served by WTBS goes to the superstation. At times when WTBS is able to offer
strong counter programming to the local network affiliates, our shares of viewing
climb substantially. For example, during May, with a mixture of feature films and
sports telecast between 8 AM and 6 PM on Sundays, WTBS increased its average
share to 18 percent of all viewing in the homes that it serves. A true alternative to
the standard fare available to viewers results in a doubling of WTBS' shares over
typical levels established on a total day basis. WTBS' showing is all the more
impressive because it has only been recently added as a service in many of the
homes that it reaches.2

While WTBS's widespread carriage has been evidence of its popularity with cable
television viewers, it has only been recently that the true popularity of WTBS as a
superstation has been capable of measurement through the use of meters in cable
households. The result of these ratings demonstrates that the public desires the type
of programming that is carried on WTBS. Moreover, the programs on WTBS have a
value which is greater than that reflected in any rating for a particular program.
The value is representative of the type of wholesome and family oriented program-
ming that is available to the public on WTBS.

In order for a television broadcast station to thrive as a superstation it must
counter-program against the three television networks and the cable program net-
works. The consumer will choose to watch the superstation simply because it wants
greater viewing choices. WTBS brings the consumer alternative programming he or
she would not otherwise see. Mr. Chairman, I could show you innumerable letters
received over the last three years from subscribers and cable operators alike,

'This coverage figure is supplied by A. C. Nielsen, who projects the estimated number of
homes able to view WTBS based on its national metered sample. This figure also includes
837,000 households that receive WTBS off-the-air in Atlanta.2 WTBS's popularity is demonstrated by a recent independent study conducted by Lieberman
Research, Inc., for the ARTEC system in Arlington, Virginia, which found that WTBS was the
fourth most watched service behind CBS, HBO, and ABC.
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attesting to their satisfaction and desire to view the programming transmitted by
WTBS. The fact is that the transmission of distant signals on cable systems, and the
superstation in particular, still constitutes the bedrock of the cable television indus-
try.

Of the over 3,000 cable systems that receive WTBS, almost 2,000 are located in
markets where there is no independent signal. A good number of these systems,
rather than being small operations, serve over 5,000 subscriber-L. Therefore an
exemption from copyright liability for small systems of 5,000 subscribers would
effectively cut off large numbers of cable subscribers living in areas which have no
access to independent signals. Moreover, in some cases these systems are located
outside of all television markets. The data listed in Exhibit I demonstrates that 80
percent of the systems carrying WTBS are located in "C" and "D" counties as
defined by A. C. Nielsen, which are those counties most distant from major metro-
politan centers, and thus, most lacking in television diversity. Twenty-two states are
without even one independent television station and only sixteen states have a
television market with at least one independent station.4 The map which is attached
as Exhibit II illustrates the wide areas of this country which do not have access to
an independent station. WTBS and other satellite transmitted stations help to fill
the program void created by this disparity in the geographical location of television
markets offering independent television service to the American public.

Thus, it is quite clear that if the compulsory license was eliminated, large num-
bers of the American viewing public that receive service both from small and large
cable television systems serving thousands of subscribers would be deprived of
access to an independent television station. The progress which has been gained in
the last three years in providing television to vast areas of the United States would
be totally lost if the compulsory license was eliminated.

This Committee has expressed its concern regarding the satellite transmission of
stations such as WTBS. However, satellite transmission is a technology which offers
the one hope of curing the litany of commercial network television deficiencies and
of providing an alternative to the programming decisions of the three major net-
works. As I will later discuss, strict copyright liability would destroy the supersta-
tion's distribution by satellite. Strict copyright liability, of alternatively, retransmis-
sion consent for a half or even a quarter of the programs supplied to WTBS by
various program suppliers would mean that cable systems would have to block out
large portions of the broadcast day from WTBS. This would make the transmission
of WTBS and any other distant station impossible and would end signal importation
via satellite resulting in the loss of the program alternatives now available to cable
subscribers. This loss of programming would be especially serious in those areas of
the country that are only able to obtain independent television stations via satellite.

THE COMPULSORY LICENSE IS FUNCTIONING

I submit that the present operation of WTBS as a superstation is evidence that
abolition of the compulsory license is unnecessary. Program suppliers are under no
obligation to sell their programs to WTBS. Those program suppliers who do sell to
WTBS are aware of the cable homes receiving the station, and they price their
product accordingly.

Program suppliers have continued to sell programs to WTBS-of course at a
higher price to account for WTBS' status as a superstation. Since WTBS became a
superstation, it has purchased films from nine out of the top ten syndicators. The
cost of programs to WTBS has increased dramatically-several hundred percent in
the past four years. The data listed in Exhibit IV strikingly demonstrates that
WTBS is purchasing product based on its status as a superstation. For instance, in
1974 WTBS paid $350 per episode for "I Love Lucy" as compared to $2,000 paid in
1978. "Father Knows Best" was purchased in 1977 for $300 an episode and in 1981
was renewed for $2,000. Normally a series' value evidences a decrease in price after
a renewal rather than an increase. Although some allowance must be made for
inflation, differing contract terms, and a general increase in costs for syndicated
product after 1977, the higher prices demonstrate quite clearly that overall WTBS is
paying higher licensing fees directly as a result of its widespread carriage into cable
homes.

In the last twelve months, WTBS has committed itself to spend twenty million
dollars for the acquisition of new programs. The recently acquired ability of WTBS
to obtain more accurate surveys through the use of meters in cable households will
further enhance the suppliers' ability to extract higher prices for their programs. As

3 Specific examples of such systems can be provided to the Committee upon request.
4See Exhibit III.
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WTBS reaches greater numbers of homes, advertisers will pay WTBS more and
WTBS in turn will be able to pay greater licensing fees to program suppliers who
will demand greater fees based on WTBS' audience. WTBS believes that the current
marketplace will enable all parties to be fairly rewarded and in the process the end
result will be greater programming diversity for the television viewer.

The Committee should also be aware that the superstation is providing an addi-
tional source of revenue for the syndicator. Programs such as "Leave It to Beaver"
and the "Munsters," shows which WTBS previously purchased for $33 and $60 a
telecast, have been renewed for $667 and $500 a telecast for broadcast over the
superstation. The syndicator has received a "mini-windfall" as a result of the
superstation. While copyright holders are receiving royalties through the compul-
sory license fees paid by cable systems for their programming, the superstation has
created another source of revenue for the suppliers of these types of programs. A
program such as "Leave It to Beaver" never could have commanded the prices that
WTBS is now paying if not for its status as a superstation.

THE DISTANT SIGNAL PROVIDES DIVERSITY

In addition to the higher licensing fees and royalties that syndicators will receive,
the continuation of the compulsory license holds out the opportunity for a supersta-
tion such as WTBS to upgrade its programming and provide diversity to the Ameri-
can television audience. Independent producers and writers are contacting WTBS
with increasing frequency in order to develop programming that can be televised on
the superstation. In the future WTBS can provide an outlet for artists who do not
now have access to the three major television networks. This Committee should not
lose sight of the fact that the MPAA represents only the largest film companies in
the industry. For the small film company or the talented writer or producer, WTBS
as a superstation will have the ability in the future to provide an alternative to Los
Angeles or New York as centers for television program distribution. Such an alter-
native is sorely needed by the American viewing public.

Recently WTBS has added to its schedule several new programs. WTBS is cur-
rently producing a weekly series "The Bill Tush Comedy Hour" with its own stock
company of actors, writers, and producers. It's program "Nice People," a one-half
hour series of segments produced all over the United States, offers accounts of
individuals who are newsworthy based on their accomplishments and positive influ-
ence on society. WTBS also broadcasts "Funtime", a children's series. In the future
WTBS will be producing "The Achievers," a program designed to recognize those
individuals who have attained high levels of achievement. Commencing on July 5th
WTBS will bring "variety" back to television by producing an entertainment show
entitled "Atlantic City Alive" televised live from Resorts International every
Sunday night. In September WTBS will present a weekly Country and Western
show from Nashville. Recently WTBS began a plan to produce a series of fifty-one
programs on all of the states and U.S. territories. WTBS has purchased the exclu-
sive rights to "Kidnapped," a seven part one hour series which is co-produced by a
European company. WTBS is presently searching for other programs produced
domestically and internationally and has planned large new studio facilities. How-
ever, the ability of WTBS to operate as a superstation is predicated on the continu-
ation of the compulsory license. Without the compulsory license cable systems
would simply not be able to transmit the entire program schedule of a superstation
or any other distant broadcast signal.

As cable moves into the urban markets the distant signal will have to compete
with local market stations. However, cable systems will transmit distant signals in
these markets only if subscibers want them. There is nothing to be gained by the
superstation transmitting a "Laverne and Shirley" into television markets which
already offer that program. Therefore, the superstation will necessarily have to
evolve as an outlet for different programming if it is to gain acceptance in these
areas in the future. However, the evolution of the superstation should be allowed to
occur gradually under the compulsory license. At the same time, the marketplace
can and is working under the compulsory license as is demonstrated by the pro-
grams that film suppliers are currently selling to WTBS.

STRICT COPYRIGHT LIABILITY IS UNWORKABLE

It has been suggested that under a system of strict copyright liability a middle-
man could bargain on behalf of the cable systems and pay a higher price for the
programs. However, the same basic difference between the cable industry and the
television industry would doom this approach WTBS is today a superstation, a
status which it would never have attained if strict copyright liability was adopted in
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lieu of the compulsory license. Nevertheless, even as the nation's superstation, it
serves only 16,000,000 homes nationwide. Today, giving program suppliers the
choice between WTBS and its 16,000,000 homes on the one hand, and the tens of
millions of homes available through the individual stations in the two hundred
individual television markets, it takes little imagination to understand why such an
approach would absolutely foreclose quality programming to cable viewers. WTBS
would literally be competing against all two hundred television markets in the
country for any particular program. For this reason, broker, cable flagship station
or superstation reimbursement through higher advertising rates or direct cable
payments is simply not realistic and is unavailable.

Moreover, it is clear that sports interests would refuse to grant a middleman
national rights for their games over basic cable. For instance, major league baseball
has always insisted on territorial exclusivity regardless of the amount of money that
would be paid for telecasts under a system of strict copyright liability. The leagues
would never grant national rights in violation of their own internal territorial
agreements which grant individual monopolies to each team.

Mr. Chairman, elimination of the compulsory license would become the code word
for the destruction of the superstation and the distant signal. Even if technically
possible, the deletion of programs on WTBS which did not receive national clear-
ance would completely "chop up" the WTBS signal. The cable operator sells chan-
nels and not programs. After several months the end result would be that cable
operators would be forced to discontinue carriage of the superstation and the distant
signal on their systems as a result of the disjointed schedule of programming that
would result.

Moreover, no one has suggested that it is technically possible to black out on a
selective basis different programs in different markets that have not been cleared
for national satellite distribution. Considering that WTBS is delivered to over 3,000
cable systems, it would be an impossible task to continually switch on and off
programming transmitted to cable systems around the country. The magnitude of
such a technical undertaking is staggering.

Moreover, an independent cable operator with a single system operating in a
major market in other than the market city could be expected to have no more than
five thousand subscribers. According to the program suppliers' proposal, if the
system wishes to import one syndicated program carried by WTBS it would be
required to bid for the right to that program from the program supplier. Of course,
if it wished to carry an entire evening's programming, it would have to bid for the
right to four or five such programs. Aside from the transaction costs involved in
obtaining the rights to such programs, it would have to compete for that program-
ming against the major market independent station. One need not be schooled in
communications industry economics to figure out which one of these two entities
bidding for a particular program would bid the highest. If a particularly attractive
program was available, the television station could cover its costs simply by increas-
ing its advertising rate card-a practice developed to a fine point by the networks
when they have obtained the rights to such programming as the National Football
League's Super Bowl. Even if the cable system s rates were not controlled by the
local franchising authority, it could not as a practical matter increase its monthly
rates whenever it was necessary to do so to simply cover the cost of imported
programming.

Given the limited resources available (the average cable subscriber pays a fee of
seven dollars per month and the average cable system has about 4,000 subscribers)
and the high investment and fixed costs necessary for system development and
operation, very little could be spent on such program purchases. The real world
economics of cable and broadcast television would dictate that cable could success-
fully bid for only a handful of second rate programs. This is evident by the high
sums that major market independent stations pay for programming. One major
market independent station paid an estimated eight million dollars for less than 140
episodes of "Laverne and Shirley" and as the attached articles in Exhibit V indi-
cate, syndicators are currently attempting to obtain as much as they can from TV
sales.

This does not mean that the syndicator is not entitled to its fair share of profits.
It does mean that the current state of the syndication industry does not warrant a
change in a system that is working.

Clearly the television program marketplace would create an impossible situation
for the small independent cable operator serving any community within a top one
hundred market outside of the core city. However, the situation would not be
different if the cable system operated in the core city, or if all of the small
independents in any given market got together and agreed to pool their resources to
bid for the rights to one particular program carried by the superstation. The
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economics of the two industries are such that, even assuming that the program
suppliers were willing to sell strictly on a highest bid procedure, the cable industry
could not outbid the broadcast competitors in the market for any program the
broadcasters wanted. At best, this would mean that the diversity of programming
available through cable would be those programs so poor that none of the local
stations were interested in them.

Even assuming that systems in major markets are multimillion dollar businesses,
and assuming only that multimillion dollar public corporations could build in major
markets, the result is still the same. The wealth of the cable company would be
immaterial in this bidding process. In any attempt to cover these increased costs,
the cable system would simply price itself out of existence in competition with the
broadcast station who could raise its advertising rates to cover the cost of the
program.

The present Act gives the copyright holder compensation for use of his or her
product under the compulsory license. At the same time it permits the copyright
holder to determine the circumstances under which a program is sold to a supersta-
tion such at WTBS. It is evident that the recent outcry over distant signal transmis-
sion is a direct result of the superstation. While there are those who would argue
that the widespread transmission of the superstation was not a factor when § 111
was enacted, the copyright holder and copyright holder alone still has the right to
determine whether or not a program is sold to the superstation. Furthermore, the
copyright holder, for the most part, has decided that it pays to continue to sell its
product to the superstation. The elimination of the distant carriage and syndicated
exclusivity rules would still have the right to determine whether it would be in
their best self-interest to continue to sell their programs to the superstation in the
future.

Witnesses have testified before this Committee that cable systems should be
required to compete with over-the-air broadcast stations. The fallacy of this argu-
ment lies in the fact that although both cable television and broadcasters are
distributors of programming, the operations of these two industries are based upon
two entirely different economic principles. For this reason the marketplace bidding
that supplies programming to television broadcasters simply cannot be utilized by
the cable television industry. Cable television and television broadcasters do not
operate in the same marketplace for the primary reason that their source of
revenue is disparate.

Broadcast television delivers viewers to advertisers to obtain its revenue, while
the cable industry delivers televison signals to its subscribers to obtain its income.
By contrast, pay cable and subscription television are in the same marketplace
because both their products and their sources of revenue are identical. Such is not
the case with cable and broadcast television whose products are dissimilar and
whose sources of revenue are totally different.

The simple solution of "the marketplace" rests upon a totally erroneous founda-
tion. Strict copyright liability is irreconcilable with the consumer demand of the
viewing public. In many instances the public interest can only be served by a
governmentally induced balancing of the rights and equities of all parties involved.
Since the parties of interest are cable, broadcasting, the copyright owner, and the
public, elimination of the compulsory license would bring the wrong solution to this
controversy. Elimination of the compulsory license totally abdicates the responsibili-
ty of protecting the public interest and replaces it with the hope that if total,
virtually monopolistic control of the marketplace is given to one of the groups-the
copyright holder-that group will act in a manner consistent with the public inter-
est out of economic motivation. It is submitted that such an approach is catastroph-
ically unrealistic. Unfortunately, there is a good likelihood that copyright owners
would withhold their works from the viewing public in order to maximize their
profits. Copyright is designed to stimulate the production of the author, composer,
and artist. However, the beneficiary of copyright was never intended to be solely
and primarily the creative artist as a class but rather the general public:

"The Constitution does not establish copyrights, but provides that Congress shall
have the power to grant such rights if it thinks fit. Not primarily for the benefit of
the author, but primarily for the benefit of the public, such rights are given. Not
that any particular class of citizens, however worthy, may benefit, but because the
policy is believed to be for the benefit of the great body of people, in that it will
stimulate writing and invention to give some bonus to authors and inventors."

5H.R. Rep. No. 2222, 60th Cong. 2d Sess., 7, February 22, 1909, accompanying the bill
embodying the Copyright Act of 1909.
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The plain fact is that the program supply industry will simply use the absence of
the compulsory license to deny its product to the cable television industry and
consequently the television viewing pubic as well. In contradiction to the claims of
the MPAA, the elimination of the compulsory license will thwart the stimulation of
artistic production and diversity and would therefore provide no benefit to the
public either directly or indirectly. The elimination of the compulsory license will
not increase the supply of programs. In fact, the opposite will result. It will insure
that the three national television networks and the major movie-television produc-
ers will control virtually all of the program market and in this position will simply
conduct their business in such a way as to maximize profits.

This Committee should also consider the fact that the elimination of the compul-
sory license could well result in less conventional television broadcast programming
in favor of more pay television programming. Pay cable and subscription television
are of course valuable parts of the television industry. However, elimination of the
compulsory license would replace the classic service of delivering broadcast signals
in the major markets with pay cable. Clearly, such a policy of fostering pay televi-
sion to the exclusion of conventional cable is contrary to the public interest. In a
market situation the program producers and distributors would have absolutely no
incentive to license their programs to the cable industry and would have every
incentive to force the cable industry through retransmission consent, into pay cable
in the major markets. Pay cable is a very important secondary source of income to
the big movie-television program producers. Thus, the copyright owner would have
the greatest incentive to insure that pay cable rather than conventional cable
survives as the service in the major markets. The end result would be that the
supply of programming in the smaller markets and in rural areas of the country
would simply not be available on the superstation to television viewers.

Cable television in the top one hundred markets would simply become pay cable.
Viewers desiring to watch distant broadcast programming would have to pay for
each program on a per-program basis. If you can't afford pay cable or pay television
and simply want a variety of television programs for a reasonable price, you would
be out of luck.

There exists another disturbing potential in the wake of the elimination of the
compulsory license. Trade press publications have indicated that producers such as
Tandem Productions have purchased cable systems and that others such as MCA,
the single largest program producer, are actively interested in buying into the cable
industry

When asked the question of the competitive position of firms having both cable
holdings and being involved in programming and syndication, the MPAA president
responded simply, "I just really don't want to get into that now. That's another
matter.''7 Given virtually total control of the life blood product, program suppliers
could drive the value of cable systems down by the simple expedient of refusing to
sell the product in the absence of the compulsory license. Under such a "market-
place" who but the program supplier would be a willing buyer for the cable systems
in the then decimated cable industry? ' his of course would in turn afford the
program supplier the opportunity to invest in cable at the most favorable prices,
thus giving one segment of the 'marketplace" control of both the product and the
distribution facilities. There is no surer way of diminishing the program diversity
available to the American public.

The MPAA argues in effect that a workable marketplace can be created where
two different types of delivery systems will compete for a program product. This
argument has already been discussed before this Committee and it has been pointed
out that while broadcasters obtain a "free ride" through the use of the airwaves, the
cable television industry must expend vast sums of capital to construct their cable
plant. There is no question but that broadcasters today receive a subsidy from the
government in the form of an "uncollected spectrum fee". If this subsidy was ever to
be calculated, it would total missions of dollars annually.

A survey by the Roper Organization, Inc. performed in 1979 and distributed by
the Television Information Office concluded, "A 4-to-1 majority of the American
public views favorably the concept of commercially-sponsored television." 8 Eighty
percent of the viewing public surveyed obviously includes a small percentage of
people sufficiently wealthy to afford pay cable or pay television if no other medium
of diversity was available. However, it also undoubtedly includes a large number of

6 See E.G. Paul Kegan Associates, Inc., Cablecast report, June 11, 1979, at p. 3.
Cable Vision, June 4, 1979, at p. 37.Press Release from the Television Information Office of the National Association of Broad-

casters, March 16, 1978.
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poor and elderly on fixed incomes, and even many of the great American middle
class who simply feel they cannot afford to pay for their television on a per-program
basis. To all these viewers the program suppliers would say, sorry, but we feel you
should be satisfied with what is available over the air. I respectfully submit that it
seems that in balancing the rights of the copyright holder and the public, this
attitude is not acceptable. This is especially true since an alternative does exist-the
compulsory license. Those program suppliers who determine that it is in their self-
interest to sell to WTBS and other stations similarly situated have that option
within the framework of the compulsory license and thus have the right to control
their own product.

CONCLUSION

I believe that the question this Committee must ask itself is whether it believes
the program industry under the present compulsory license will be able to earn
sufficient revenues in the future that will enable it to continue to produce program-
ming for the American public. When the Committee considers the widespread
carriage of the superstation on cable systems today and in the future, the fact that
the copyright holder will have the right to control the use of its programs on the
superstation, and the fact that the Copyright Royalty Tribunal currently has the
right to increase the royalty rates for those additional signals and programs that
will be transmitted as a result of the FCC's deregulatory actions, a modification or
elimination of the compulsory license is unnecessary and would be ill-advised.

I further believe that if the compulsory license is eliminated the distant signal, as
a source of diverse programming, will become extinct on the day that strict copy-
right liability is adopted. The inability to obtain distant broadcast signals would
create a void in the homes across America that do not have access to independent
signals and in those homes that desire an alternative to programming provided by
the superstation. Moreover, the superstation should be permitted to continue to
develop its programming under the compulsory license in order that it may provide
a true alternative to the national networks.

It is clear that the "middleman," the alternative advocated by the opponents of
th compulsory license, will not fill the void caused by the elimination of the
compulsory license and will not be able to offer the quality and diversity of pro-
gramming that is now available from the distant broadcast signal.

This Committee has a continuing obligation and the continuing authority to
oversee the operation of the Copyright Act. I submit that the facts presented to you
thus far during these hearings do not support the elimination of the compulsory
license and the drastic effect that such a step would have upon the cable television
industry and the public. I therefore urge that the Committee retain the compulsory
license as it is presently constituted.

Mr. Chairman and members of the Committee, I thank you for the opportunity
you have given me to testify here today.
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EXHIBIT I

WTBS Cable Systems/TV Households By
A.C. Nielsen Designated Market Areas and
By A.C. Nielsen County Size Definitions */

I. WTBS Cable Systems/TV Households:

No. Cable Systems

2,810

No. of TV Subscribers

9,941,500

II. WTBS Cable Systems/TV Households in TV Markets Without
an Independent TV Station:

No. Cable Systems

1,956 = 69.9% of
households
served

No. of TV Subscribers

5,829,366 = 58.6% of
subscribers
served

III. WTBS Cable Sysems/TV Households by County Size:

County Size **/

A
B

A/B Totals:

C
D

C/D Totals:

No. Cable Systems

271
418

689 (24.5% of
systems
served)

664

2,121 (75.7% of
systems
served)

No. of TV Subscribers

1,746,442
2,285,188

5,031,630 (50.6%)

2,773,191
2,136,679

4,909,870 (49.4%)

IV. WTBS Cable Systems/TV
Markets Without an In

Households by County Size in TV
dependent TV Station:

County
Size

A
B

A/B Totals:

C
D

C/D Totals:

% All WTBS
No. Systems In

Systems County Size

1
259

260

497
1,199

1,696

37.7%

80.0%

No. of TV
Subscribers

669
2,020,712

2,021,381

2,095,624
1,712,361

3,807,985

% All WTBS
Systems In
County Size

40.2%

77.6%

87-393 0 - 92 - pt.1 - 43
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Footnotes

*/ These figures are based on WTBS' subscriber count of
9,941,500 which does not include the number of subscribers
receiving WTBS on a part-time basis. It also under-
estimates the number of homes viewing WTBS in apartment
houses which obtain WTBS via MDS programmers and
MATV systems which do not report subscriber counts to
the FCC. Also, cable television systems reporting to
the FCC and Copyright Office report on the basis of
subscribers which, in the case of an apartment building,
could be listed as one subscriber rather than the actual
number of apartment households that take service.
Also, the Nielsen estimated figure includes those
homes which are taking cable service illegally. If
Nielsen's coverage of households was utilized, the
percentage of homes receiving WTBS in markets without
an independent signal could be expected to remain the
same.

* "A" = All counties belonging as of February 23, 1971
to the 25 largest SMSAs according to the 1970
Census of Population.

"B" = All counties not included under A that are either
over 150,000 population or in Metropolitan Areas
over 150,000 population according to the 1970
Census of Population.

"C" = All counties not included under A or B that are
either over 35,000 population or in Metropolitan
Areas over 35,000 population according to the
1970 Census of Population.

"D" All remaining counties. /
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EXHIBIT II
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EXHIBIT III

I. States (22) In Which There Are NO Independent Television
Stations:

Idaho
Montana
Wyoming
New Mexico
North Dakota
South Dakota
Nebraska
Kansas
Iowa
Arkansas
Mississippi
Alabama
South Carolina
Virginia
New Jersey
Delaware
Connecticut
Rhode Island
Vermont
New Hampshire
Maine
West Virginia

II. States (16) In Which There Is Only ONE Television Market
With Independent Television Stations:

Washington
Oregon
Nevada
Utah
Colorado
Minnesota
Wisconsin
Louisiana
Georgia
North Carolina
Kentucky
Indiana
Michigan
Maryland
Massachusetts
Illinois
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EXHIBIT IV
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K,45ZJffX May 26, 1981

EXHIBIT V

'&IV.sh' Pumps Cash For Fox
As Syndie Coin Reaches Record;

.Ploney Series On Front Burner

20th-Fox TV is in 1 11 flower in all
the vital areas of its syndication ac-
tivities - sales, production and
packaging.

Robert Morin, senior v.p. in
charge of domestic syndication for
the tv arm, made the following
points in an interview Mondiday (4):

Robert Morin. senior v.p. in
charge of domestic syndication for
20th Century-Fox Tel:.jsion, made-
the following points in an interview
Monday (4):

- In the first nine weeks of 1981,
Fox has harvested more dollars
from the sale of its syndicated prop-
erties to stations in the U.S. than
during any other full calendar year.

F- l"ox is working on the pilot of a
e,kly syndicated series on money

- how to acquire it, how to spend it,
how to invest it and how to hang on
to it. Called "The Business of Liv.
ing." it will be produced with a lot of
graphics pizazz and will be hosted.
by Jane Bryan Quinn, the syn-
dicated columnist.

- A new syndicated movie pack-
age is in the works, with titles to be
chosen from among "Breaking
Away," "Alien," "The Omen" (a!l
three parts), "9 To 5." "The Bible,"
"Brubaker." "Julia" and "The
Turning Point."

"Mash" is the pump that has in-
flated Fox's tv-syndication grosses
to new records.. "We're getting
from six to 12 times the original dol.
lars in our renewal negotiations

with stations." says Morin. Fox is
chalking up these unprecedente
increases not only because the se-
ries has stayed on top of the ratings
since it started two years ago as a
syndicated strip but also because
Fox practically gave the series
away when it first sold "Mash" sta-
tion-by-station back in 1975. (It was
in 197I6 that Paramount Television
made a breakthrough in syndica-
tion prices with the sale of "Happy
Days.")

In its ",Mash" deals so far this
year, Fox has sold additional runs
of the episodes made during
"Mash's" first 6ight years and ini-
tial runs of the half-hours produced
in the ninth and tenth years.

Other cash shows that have fed
Fox's huge gross figures for the first
pai t of higi. acc,:'ding to Morin. are
ongoing sales of the studio's Cen-
tury 10 movie package ("The
Poseidon Adventure, "T.'he Silver
Streak." "Patton." "The French
Connection. II," etc.) and its l're-
micre One made-for-tv.-movie
package. Fox ilso is successtully
re-marketing 120 hours of ")aniel
Boone." starring Fess Parker,
which ran on NBC-TV from 1964 to
1970: 120 half-hours of the live-ac-
tion "Batman" series (an ABC
camp success from 1966 to t9M);
and a nix of tIe cartoon half-hours
"Planet of the Apes" (13 episodes)
and "Dr. Dolittle" (also 13).
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Wednesday, July 23, 1980

Surprisingly Good' Syndie $$
For Col TV'Wha's Happening'

May Boost Limited.-Series Sales
By JOIN DEMPSEY

The success of "What's Happen-
ing" in syndication despite its
limited number of episodes has
prodded the distributor, Columbia
Pictures Television, to search for
other series that are branded %eith
the stigma of having run for less
than five years in net%%ork prime-
time.

"Ma. be ABC should never have
cancelled 'What's Ilappening,"
says 11lank Gillespie, pr,idciit of
Columbia l-ict'res Televiion Dis-
tribution.

Gillespie ackr.owledges the con-
s'entonal %%isdorn in the tv in-
dus',-,. ',s hch says tlat a series
with less til:n 120 episodes (usually
accumiu-t',d froin a na of five
years on a net,%-o'rk. at 2-; episodes a
year) is unsalvable in syndication
became a station that strips it
would he into rnens so soon that the
series esOoIud be exhausted in the
first year.

Columbia's snles1ien have
chalkedl up deals in 43 markets for
"Wlhat's leliPening"' at "stir-
prisin',ly good dollars," according
to Gillespie, although "[lall-
pening" has only , half-hours in
the' hopper (having been scuttled
inid,.vay throii,,,h iLs third season).

(aV.rner Bros. Television's
' Welcome Back. Kotter" also has

done %%ell in sales despite only for'
years' o urtli of eliisods, anl the 50-
or-so halt-hours of Don Taffn'r's
"The Ben ny Hill Show" from
Thams Tclevi.ion of Elglani,
with Its Sl;ceded-1p slate-tick and
frequnt focus on near naked
female conlvdcy foes, havc' roiled op
solid nulmbiters in lai ge iil ni mr-
kvts )

Cot blq ha is gi ioin n ttois thee1isiid \.I or .ee, cli riiii ol eimc Ih half-

hour of "'\What's I I.,t
G ill':pw cal s tee buyer is gv'n a
lun'er period of time Ou Plly them
off. Th t strelch-uut al;nses sta-

tions to rest the series for long
periods in between the rUns, or to
schedule it for specific perids of the
year, like summertime, when audi-
ence levels are low, as a replace-
ment for one of the station's bell-
wether off-network sitcoms.

Pre-Sale Sitcoms
Buoyed by the results of "Hap-

pening," Columbia has bought a
couple-of other- limited-episode
series, which Gillespie says will bE
announced next month.

"This product is needed because
there. are so few off-network sit-
coms coming into the marketplace
in the next couple of years," he
adds.

Only Columbia's "Barney Mil-
ler" (available in the fall of
1980). Paramount's "Laverne &
Shirley" (fall of 1981) and Don Taff-
ner's "Three's Company" (fall of
1982) have harvested substantial
tue-sales a among the off-tietwork
sitcoms making the station I Munds,
although TAT Communications'
'"the Jeffersons' (fall oF 1981) and
Lorimar's "'Eight Is Enough" (fall
of 1982) are expected to wind lip
with strong lineups of stations.

lhoemr-Long Series Are Rtouglh
The marketing problems of

"Eight Is Enough" stem in part
from the fact that it's a 60-minute
comedy. llourlong series lend to
weear out their welcome fast when
they're stripped off-network, anti
stations are wary of buying them in
syndication.: For. that reason,
Gillespie is having a tough time
convincing stations to buy "Char-
lie's Angels" (available in the fall of
1lil) even thouh two other 60-
minute series,;.MCA '[V's "Rock.
ford Files" anDt ColumIbli's 'St.r-
sky & Iluitch." have done okay in
synic:.ition in the list year or ,o.

Gitllot,,e says he'll try to tio e as a

selling point for "Charlie's Angels"
the fact that it attracts a large pro-
portiorr.-of kids despite its 9-p.m.
scheduling. by ABC. This factor
could induce independent stations
to. buy "Angels" for stripping
between 5 and 8 p.m.

New Col TV Package
Columbia is also within a couple

of weeks of formally offering for
sale a new package of 90-minute
made-for-tv movies. . encom-
passing 17 titles in all. Gillespie says
the package has.already landed a
pre-buy i;Om all five CBS-ossned
stations. Many of the 17 were shot
on tape for scheduling, not in in
primetime, Lut (luring latenight
time periods or mid-afternoon slots.

The most noteworthy picture in
the bunch is "The Sex Symbol."
with Connie Stevens as a manipu-
lated and exploited Marilyn Mon-
roe-type movie star. Co-starriiig
Shelley Winters and Don Murray,
'"The Sex Svmbol'"halked upa24 2
rating ,and 37 share when ABC ran it
ii I)i metime on Sept. 17, 1974.
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Mr. KASTENMEIER. Thank you, Mr. Turner.
We will reverse the order of asking questions.
I will call on the gentleman from Virginia, Mr. Butler.
Mr. BUTLER. Thank you, Mr. Chairman.
I appreciate your testimony, Mr. Turner.
Of course, I guess my question of you is, basically, if Congress

was hellbent to abolish the compulsory license and you have a
reasonable warning period in anticipation of the event, would you
not be able to position yourself to survive in the market in the
interim?

Mr. TURNER. Mr. Butler, there are several different problems.
Each of the major groups that has been pushing for the abolition

of the compulsory copyright has a different position. We could
never negotiate without compulsory licensing, never negotiate to
carry the Braves games outside of the immediate area around
Atlanta, Ga.

Your viewers in Roanoke, Va., who have been seeing those games
would lose. They would immediately lose the baseball games that
they have been able to get all these years on basic cable.

Being on the inside of the leagues, I know the plan of most of the
owners is to phase off the air as much as possible and make people
pay $4 or $5 to see one baseball game at home.

The New York Yankees are headed in that direction and so are
the Los Angeles Dodgers.

It will give the viewers who can't afford to pay $3 or $4 per
game, cable, give them some alternative in the way of sports.

The motion picture industry has a separate problem. If you do
away with the compulsory license for sports, even over a period of
time, you are going to have a massive loss of sports service to the
cable subscribers, and it will be most felt in the smaller markets
that do not have any local television of over-the-air baseball like
they do in New York or Los Angeles or Chicago.

Perhaps something could be worked out in the motion picture
industry over a long period of time, but at the current time the
problem that Mr. Sawyer brought up exists, that all the film com-
pany contracts are exclusivity contracts, so if a program is sold in
just one or two markets like an older program, a package of movies
that might have Bing Crosby or Bob Hope in them, they could not
give the rights to me for that, because they have already given
them in the other markets. They can't give me the rights to run it
while they have been exclusive in the other markets, so Roanoke
would lose the ability to see those movies.

I could not act as a manager in there. The whole idea of this
compulsory rate reduction, this same group has tried it before at
the FCC, has tried to put us out of business, and when that failed,
they went to Lionel Van Deerlin's committee 2 years ago, and now
they are coming to you after spending hundreds of thousands of
dollars on attorneys trying to figure out some kind of way to stop
the diversity and the increased choices that are occurring for the
American people.

That is a repackage, and there is this third group here on the
Hill that they have to see. They keep getting further and further
away from the Federal Communications Commission which we are
paying, all of us taxpayers, paying them good money to oversee the
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thing on a day-to-day basis, and through three different FCC ad-
ministrations, they have done an excellent job of pushing this, the
diversity for the American people and better choices for television
viewers across this country than they currently have, which I am
sure is the nearest and dearest to our hearts too.

Mr. BUTLER. What are you doing to replace the Braves games?
Mr. TURNER. We are running movies; John Wayne instead of

Phil Neikro. At least in the movies, the good guys always win. We
have so many wounded players, sir, it was probably a good thing
for the Braves, a chance to recuperate a bit.

Mr. BUTLER. That is not the motivation that created the strike,
though.

Mr. TURNER. No, sir; I think the strike is awful.
Mr. BUTLER. I withdraw the question.
Do you have any idea what is happening to your viewing market

while the Braves games are on?
Mr. TURNER. Our ratings show our movies and baseball games

have about the same number of homes watching. We have about 1
percent of the people, a little over that, watching our prime time
movies, 800,000 homes watch the baseball games and the same
watch the movies, so from a rating standpoint the 2.programs have
about the same value, but we run a lot of ball games and movies.

-The-women like the movies more than the men do, and the men
like the ball games more. Overall, it is about the same.

Mr. BUTLER. I believe it was yesterday that the second circuit
sustained the FCC in the Malrite case.

What effect is that going to have on your doing business?
Mr. TURNER. I must say never in my life have I asked an FCC

Chairman, I never went to the FCC and asked them to change any
rules.

I have never asked them to change any rules nor did I ask them
to change this rule. k

This rule will help us. This will mean that we can go into the
other parts of the country that we were shut out of because of the
limitation. Basically, the smaller markets could only bring in one
distant independent station and the major markets only two.

This rule which was passed by the Federal Communications
Commission and once again held up in court by the broadcasters
who use every single solitary step that they can in the courts, in
the Congress, in the marketplace, in the streets, I don't know how I
am still walking around alive, why they have not had me eliminat-
ed, but if something happens to me, check and make sure it wasn't
CBS that did it, because we are creating a lot of trouble for them.

This is going to help us a lot. It will hell) the American people
because it means more choices will be available to the American
people.

Mr. BUTLER. What effect is it going to have on the broadcasters?
Mr. TURNER. I don't think it will have a significant effect. Cable

has been growing dramatically and television profits, even consid-
ering the recession, and so forth, for the most part are at all-time
levels. Television stations are still trading. You can't buy a televi-
sion station for less than $20 million and really what is it other
than a free license given by the Government?
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I feel like all television broadcasters should pay a spectrum fee.
When somebody drills on Federal land for oil, you put it out for
bids. You ought to recapture all the television stations and put
them out for bids, you would be able to pay off the national debt. It
would be a good move. We could reduce taxes without having a
deficit.

The television industry hasn't been hurt. If the television ratings
went down to half what they are it would still be a great business.
There are thousands of magazines and hundreds of newspapers,
why should there only be three television networks?

Mr. BUTLER. My question should have been directed to its effect
on the independent television broadcast stations?

Mr. TURNER. They are making more money than they ever did. I
am sorry Herman Land isn't up here. I would rather debate with
him than Ms. Peters, because she is an accomplished actress.

If some of these guys turn their licenses back in, there are a lot
of minority groups that would love to have the stations. The inde-
pendent stations are making more money today than they ever did
and are worth more. That is true.

Mr. BUTLER. My one question again, is it your perception that
now that the courts have taken themselves out of this FCC pro-
ceeding that the independent broadcasters will not be hurt by that?

Mr. TURNER. No, sir; I think they will probably be helped be-
cause the independents, they don't think they will be helped, but
cable has helped every broadcaster because cable carries broadcast
signals and gets a better picture. At least people can see the
picture on a cable system because it clarifies the signal from a
fuzzy UHF system, even at my own home.

It gives everybody good reception on all the channels, and that
was why cable started in mountainous areas like Virginia and
West Virginia. For both cable and broadcasting, their profits just
keep going up, unlike the automobile industry.

The communications industry, television, is good for everybody.
It is good for the producers, and good for everyone, including the
sports leagues.

Mr. BUTLER. It has given us something to do, too.
Mr. KASTENMEIER. The gentleman from Michigan, Mr. Sawyer.
Mr. SAWYER. I would hate like heck to be trying to sell J&B

against Cutty Sark. Bowie Kuhn says that the compulsory licensing
is ruining baseball.

Mr. TURNER. Did he say it with a straight face?
Mr. SAWYER. With a glass of Cutty Sark in front of him.
Mr. TURNER. In today's newspaper, the superstation in Chicago is

going to buy the Cubs, which are supposedly losing $1.8 million a
year for $20.5 million. Bill Wrigley is selling it to a billion dollar
company for $20.5 million. The people that own the baseball teams
are the richest men in America, and the salaries, they have been
able to quadruple the salaries during the last 5 ears.

Mr. SAWYER. They give you credit for that because of the free
agent position.

Mr. TURNER. My payroll isn't one-third what George Steinbren-
ner's is. I couldn't even bid for Dave Winfield's shoes if I wanted to.
I couldn't afford to get his autograph.
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If baseball is being hurt, it is because of the insane salaries and
the fact that the players and the owners hate each others' guts. It
isn't televising a few games that is hurting it at all. The cable is
going to help baseball. Without cable, you will be paying $3 to $50
a game to see a game at home and that is how George Steinbren-
ner intends to bail himself out.

Mr. SAWYER. Not Ted Turner, having gotten into this free agent
market?

Mr. TURNER. When I bought the team, they already had free
agency. It is a mess but it is not cable television's fault that
baseball has troubles. Nobody has gone out of business yet. When I
bought the Braves I only paid $10 million for them and they were
only losing $500,000.

Now this team is losing $1.8 million and selling for $20.5 million.
If it is so bad, how about giving a little Congressman one of the
teams, and let me see what I can do with it.

Mr. SAWYER. With Congress' attitude toward spending money, we
can afford to own the whole league.

Mr. TURNER. Bowie Kuhn is really mad at me. He told me I
should quit lobbying against baseball because I am messing up his
deal up here.

I am in a lot of trouble. He was even talking in a letter about
using his best powers to get after me, so I might be back up here
asking you to protect me from him instead of, you protecting him
from me.

Mr. SAWYER. You don't agree, then, as I understand it, that the
compulsory license is damaging baseball?

Mr. TURNER. Absolutely not; absolutely not. The Cubs games and
the Mets games come into Atlanta now and our attendance this
year before the strike was up 40 percent over last year. It doesn't
mean anything.

Mr. SAWYER. The Cubs don't hurt anybody very much anyway.
Mr. TURNER. People want to see the home team. They talk about

the Los Angeles Dodgers, all the games on cable. Braves games are
on cable and the Dodgers are averaging 47,000 people.

Mr. SAWYER. You can't compare the Dodgers with the Cubs.
Mr. TURNER. The Braves aren't doing that good and our attend-

ance was up. They have never been able, in fact, the Court's
decision, I got a copy of the Malrite decision, we got it this morn-
ing, and they address this whole issue and the Court who studied it
carefully could see no harm being proven by baseball bringing a
few games in and giving people a few more alternatives, causing
any damage to professional sports.

Mr. SAWYER. Thank you.
I ed back.

1. KASTENMEIER. Mr. Railsback?
Mr. RAILSBACK. Thank you, Mr. Chairman.
I am curious what the effect has been of exclusivity on the

operation of your station and if you have any information about
that.

In other words, when one of these other areas brings in channel
17, have there been, and I guess this would be relayed to you, it
would have to be relayed to you by the other cable systems that
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use your channel, have there been any assertions of contractual
exclusivity, that they have had a blackout of channel 17?

Mr. TURNER. Most of the stations in America, when I checked it
last a year ago, the great majority were not even taking advantage
of the blackout.

For instance, WOR and WGN are both brought into Atlanta but
my station does not even file for a blackout. We don't think it
makes any significant difference at all.

The blackout, according to Neilsen's meters, about 15 percent of
the homes that we are in, there are some blackouts. Some stations
do avail themselves of the blackout and when they request the
cable system to black us out we get blacked out.

The sports leagues do, Bowie Kuhn himself sends around the
blackout. If we are playing the Dodgers in Los Angeles and we
televise that in Atlanta, that game is blacked out and the sports
leagues are doing the blackout. For the program syndicators it
hasn't even been a problem because they have not even in most
cases even asked for the blackout and that is one reason that the
FCC struck this regulation down.

Mr. RAIL5BACK. What about the allegations by the people on the
other side of the issue that cable has indeed become big and that
some of your major multiple system owners are outfits like Tele-
prompter, Time/Life, and so forth, shouldn't they now be able to
compete for programing along with the networks?

Mr. TURNER. They do; each network has only one channel. Each
network and each broadcaster has only one channel, and they can
concentrate and program that channel and buy the programing.
Cable systems, now they have 100 channels, and a cable operator
still is just I guy. It is impossible for him to program all 100
channels. It is really hard enough to program one.

A cable operator tries to give as much diversity as possible to the
American public, whereas what a broadcaster tries to do is to have
as little diversity as possible. He wants everybody to watch his
programs. The broadcaster takes the position that the American
people are stupid and if they are not stupid they are going to put
on programs that are more stupid.

From my position, broadcasters are all doing stupid programing.
Why don't I do better programing and give people an alternative. I
am programing two channels. One is the cable news network and
the other is the superstation, and I am programing the supersta-
tion for the cable industry.

I had the courage; I used to be a director of the Independent TV
Association, and I said I am going on satellite. I went to the
Independent Association and my, former buddies booed me when I
was introduced to say something, so I quit the organization. I
dropped out. I barely got into the National Association of Broad-
casters because they were against UHF and independent stations
for years.

I went in alone and I had the courage to do that. If you program
1 channel, nobody can program 100 channels; it is impossible. If
you have 5,000 subscribers, well, they need packagers and we are
paying the film companies more money.

If the film companies are unhappy with the national division we
have, why do they continue to sell us programing? I can tell you
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about private conversations I have had with them. I feel like the
motion picture industry stabbed me in the back on this deal.

Mr. RAILSBACK. Are you talking about pay now, pay cable?
Mr. TURNER. Superstation right now, primarily, but pay is just

one set of alternatives that cable offers.
One of the channels that cable has is C-SPAN. People across the

country can see what you guys are doing. It is very illuminating.
Mr. RAILSBACK. Let me frame a hypothetical.
I am even wearing better ties and everything. Kastenmeier is

shaping up, too.
Let me ask you a hypothetical. Suppose that we do not provide

any protection for the distant signals. Suppose we go along with
what the FCC has done but we do preserve the syndicated exclusiv-
ity or the rulings of exclusivity statutorily, and then suppose that
we distinguish between the rural areas and a smaller system some-
how and the very large multiple service cable systems and allow
the free market to operate in that situation.

What is wrong with that? What do you think would be the
reaction of the program suppliers who, it seems to me, want to do
business with cable, even though they sometimes take a stance
that appears to be adverse on the copyright issue.

It is very clear to me that Kay Peters and Jack Valenti know
they have a great future with cable. What about making a distinc-
tion between the biggest and the little ones?

Mr. TURNER. Who is buying, and who is small and is it 5,000
subscribers, 10,000? The people of America want cable television
more than they want anything else.

They want diversity. The majority of the people in this country,
over 50 percent of the people, subscribe. If they were happy with
the three networks that we have now they wouldn't be knocking
the doors down at city hall to get cable installed in their homes
because virtually most of the people do get the three networks over
the air.

I am not sure I understand exactly; you mean a kind of a phase-
in?

Mr. RAILSBACK. I think even under the Kastenmeier bill there is
a figure, what is the figure, 5,000 subscribers under the Kasten-
meier bill would be a distinction?

Mr. TURNER. What happens to a system operator that gets 5,100
subscribers in Roanoke where they have 25,000 subscribers, and
they got the superstation now; they just lose it.

Mr. RAILSBACK. The other side would argue--
Mr. TURNER. I understand.
Mr. RAILSBACK. Presumably, according to some of the people on

the other side of the issue, then it would be possible to deal with
middlemen that would presumably be able to sell packages, and
now getting to the Ed Taylor and Kay Peters statement, tell me
how it works?

Mr. TURNER. SPN and Ed Taylor's supposed service is an abso-
lute joke. He sells time to some group from France in prime time,
French, and they have programs in French.

Mr. RAILSBACK. That might be pretty good stuff.
Mr. TURNER. If you are taking French it is great, and on Sunday

nights it is Italian. He can't get any decent programs. He runs
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movies but they are movies that the copyright has already expired
on. He wants some silent movies that are in the public domain.

Mr. RAILSBACK. We better invite Mr. Taylor to testify.
Mr. TURNER. He will admit that there is no way that he can

build a really viable service.
Mr. RAILSBACK. You disagree with the idea then that if we do try

to provide more of a free market atmosphere, you do disagree that
middlemen are going to come in and be able to sell good quality
packages?

Mr. TURNER. You have no base to operate from. The marketplace
is working now because film companies know, there are only three
superstations, and all the film companies have to do is open the
rating books and they tell you exactly how many homes it is in and
they are pricing their programing accordingly.

We have bought programing for the next 8Nyears, during the last
12 months, and we are been charged 15 times as much for some
programs as we paid before, and with Paramount, MCA, Universal;
they have even factored in the copyright payments.

We show them the copyright payments, if there is no change in
the copyright amount, 1 percent now, and you guys, you gentlemen
have the right to change the copyright fees if you want to do that,
but I am paying more money. I am getting the advertisers now, too.
We have pioneered this whole field. We are about to announce that
we are going to televise Jacques Cousteau, which was dropped by
the three major networks.

The only place people will be able to see Jacques Cousteau is on
the superstation. Without the compulsory copyright we would be
hacked to pieces.

Mr. RAILSBACK. Thank you, Mr. Chairman.
Mr. KASTENMEIER. Mr. Turner, you indicated earlier that if the

compulsory license were terminated you wouldn't be able to show
the Braves, for example.

But in your own case, I assume you would be able to unless there
is a league rule that would prohibit you.

Mr. TURNER. Absolutely. With a league rule saying you can only
market your own product in your own market, and the fact is, they
have all kinds of rules. That is what they have a Commissioner for.

Oddly enough, in baseball, when you buy a baseball team, you
give up rights that the Constitution of the United States gives you.
You do not have the right of freedom of speech. If you talk to a
player that works for another team they can get you in the clinker.

I didn't read the baseball constitution. It is thicker than the U.S.
Constitution. I spent 1 year in jail for talking to a player. When
they have hearings they put you under oath. When Bowie Kuhn
had me at a hearing he put me under oath.

Mr. KASTENMEIER. In the case of WTBS and the Atlanta Braves,
I don't know whether the same thing would be true of the Atlanta
Braves. You maintain you were passive with respect to that signal
only emanating from a local broadcast signal. Why would you be
restrained?

Mr. TURNER. Absolutely; that is the reason that the sports inter-
ests are down here lobbying to have compulsory copyright done
away with because they want every team to go back into its own
territory so they can market on pay television the games, and I
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don't want to use the word that would happen to the public as a
result of this, but pro sports interests have never had the public's
best interests in mind. They have their own best interests in mind.

Name one thing that they have done that has been charitable
over the years?

I can't think of anything.
Mr. KASTENMEIER. Well, it would seem to me that you could

program your own team within your own territory.
Mr. TURNER. Atlanta, Ga. My own territory is 50 miles from city

hall in Atlanta, Ga.
That means in Michigan where the Braves and Hawks games are

televised, and in Virginia, and across the country, the people that
have had those games, 21 percent of the U.S. homes would lose
what they already have, and those people don't realize that those
games are in jeopardy.

If push comes to shove I will have to get on the air and tell them
and then the constituents will speak up. Only the monopolies have
been here so far, and it has been kept a pretty good secret. You all
have not, but it hasn't been a big media event or anything.

The people out there don't realize that their viewing options are
in jeopardy but they are. I have reached the point where I feel they
are in jeopardy. That is why I am here, although I should be back
home working. Like you guys, I have other things to do.

Mr. KASTENMEIER. Who is the copyright owner of the original
transmission of, say, the Atlanta Braves; you are, are you not?

Mr. TURNER. That is a good question because I didn't get where I
am, you know, in a position to where the other three networks are
trying to stop me if I wasn't clever, because it is pretty hard to
fight such a big city hall as that.

That is why I bought the teams. I knew the leagues would really
put pressure on the other owners who may not have been as
courageous as I was, because I have stood up to virtually everybody
in the entire entertainment field, motion picture industry, three
networks, broadcasters and sports interests, the theater owners,
are they in here? They are about out of business anyway.

I wonder why they are not here.
Have they taken a position on this?
Mr. KASTENMEIER. Not as far as I know.
Mr. TURNER. Not yet. I ceded myself because I figured I own the

copyright to my own team and I sold the rights when I sold the
broadcasting rights to channel 17, so the superstation had the
copyright but out of fairness, out of fairness and because I was
trying to be a nice guy, I let the league have the copyright pay-
ment so far.

I don't know why because they take my money and hire Arnold
and Porter and hire Bowie Kuhn to lobby against me, but I feel
like I own the right and have ceded it to the station. I have been
letting the league collect it and distribute it. More copyright fees
go to the Braves and the Hawks than any other team. I have been
giving it to the league.

Mr. KASTENMEIER. That is to say the compulsory license divi-
dend?

87-393 0 - 82 - pt.1 - 44



684

Mr. TURNER. Yes, sir; I have been letting the league have it to
split it up with George Steinbrenner but he doesn't give me any-
thing of what he gets.

Mr. KASTENMEIER. If the compulsory license were ended, could
you as a broadcaster or as the Braves management control, seek to
collect on the copyright?

Mr. TURNER. They would stop those Braves games; those games
would be stopped tomorrow. They wanted to stop them before it
ever started, -if you go back and check with Tim Wirth, he was on
Lionel Van Deerlin's committee, but he could tell you if you gave
him a call exactly, that they were working on getting it stopped
over there, and Charles Ferris could tell you, and who was the FCC
Chairman before him?

They have been trying whatever way they could to stop this
crossing of territories because they divided up into little pieces, I
get Chicago, you get New York, Los Angeles goes to you. Any other
business, you would have the Justice Department on them.

Mr. KASTENMEIER. Well, I understand your problem then. Appar-
ently there is a territorial agreement within the league?

Mr. TURNER. Absolutely; I would be willing to furnish you the
league's constitution.

Mr. KASTENMEIER. On behalf of' the committee we wish to thank
both you, Mr. Turner, and you, Ms. Peters, for your contributions
this morning. We appreciate them.

Mr. SAWYER. Mr. Chairman, I would like to congratulate Mr.
Turner on his modesty and criticize his ambivalence and unwilling-
ness to take a position on this.

Mr. KASTENMEIER. The committee stands adjourned.
[Whereupon, at 11:50 a.m. the Subcommittee on Courts, Civil

Liberties, and the Administration of Justice of the Committee on
the Judiciary adjourned.]
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WEDNESDAY, JUNE 24, 1981

HOUSE OF REPRESENTATIVES, SUBCOMMITTEE ON COURTS,
CIVIL LIBERTIES, AND THE ADMINISTRATION OF JUSTICE
OF THE COMMITTEE ON THE JUDICIARY,

Washington, D.C.
The subcommittee met at 10:25 a.m., in room 2226 of the Ray-

burn House Office Building, Hon. Robert W. Kastenmeier (chair-
man of the subcommittee) presiding.

Present: Representatives Kastenmeier and Butler.
Staff present: Bruce A. Lehman, counsel; Timothy A. Boggs,

professional staff member; Tom Mooney, associate counsel; and
Audrey Marcus, clerk.

Mr. KASTENMEIER. The committee will come to order.
We are very pleased to have as our first witnesses this morning a

most unusual panel. They constitute the four members of the Copy-
right Royalty Tribunal in this continuation on hearings on bills
related to cable/copyright questions and other related matters.

I should introduce Hon. Thomas Brennan, Hon. Mary Lou Burg,
Hon. Douglas C. Coulter, and Hon. Frances Garcia.

The fifth Copyright Royalty Tribunal office is at the moment
vacant.

So it is a great pleasure to meet you all. Which of you would like
to speak first? Mr. Brennan?
TESTIMONY OF HON. THOMAS BRENNAN, HON. MARY LOU

BURG, HON. DOUGLAS C. COULTER, AND HON. FRANCES
GARCIA, MEMBERS OF THE COPYRIGHT ROYALTY TRIBUNAL
Commissioner BRENNAN. Thank you, Mr. Chairman.
We have a joint statement which reflects the official view of the

agency.
The future of the cable compulsory license is a policy question to

be determined by the Congress. The Tribunal has not conducted
any specific proceeding or studies concerning the justification for a
cable compulsory license. We therefore limit our observations to an
assessment of what is found in the extensive record.

It is our view that central to the consideration of this issue is the
finding of Congress in 1976 that "it would be impractical and
unduly burdensome" to require the operators of cable systems to
negotiate with copyright owners whose works are retransmitted by
cable systems.

We are not aware of any changes in copyright clearance proce-
dures that presently provide justification for altering the judgment
of the Congress that a cable compulsory license is currently neces-
sary. We have had the opportunity to review testimony presented

(685)
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during the past 2 years before several committees and have not
discovered any new and viable alternative.

We have studied the extensive documentation presented by the
Register of Copyrights to the Senate Judiciary Committee. The
Register concluded that, "It is not easy to predict whether, absent a
compulsory license, secondary transmissions of distant nonnetwork
programing will continue to be available to cable subscribers."

This subcommittee has had considerable past experience in as-
sessing arguments that an existing or proposed compulsory license
is not necesary. One approach that the subcommittee has utilized
is to expect copyright owners to make a reasonable showing that
through some central clearance mechanism or otherwise, the legiti-
mate needs of a user can be met without disruption of his func-
tions. The subcommittee may seek, in assessing the arguments
advanced for the repeal of the cable compulsory license, demonstra-
tion from the copyright owners that voluntary licenses at reason-
able fees can be obtained by cable systems.

In view of the policy determinations previously reached by the
Congress, we do not regard it as adequate to suggest that if the
compulsory license is repealed, program supplier middlemen may
turn up and it will be possible for cable systems to purchase rights
to programing at reasonable fees. Likewise, we do not believe it
adequate to suggest that the Congress need not be concerned with
the potentially adverse implications of' repeal, since it would be
possible for the Congress subsequently to yet again amend the
cable copyright statute.

The Tribunal at the present time is not recommending that the
Congress revisit any of the other compulsory licenses. We believe,
however, that it is appropriate on this occasion for us to inform the
subcommittee of our judgment concerning the general principles of
the compulsory licensing schemes.

In the Tribunal's judgment, to consider restricting or eliminating
the compulsory license with respect to cable is inconsistent if the
same is not considered fbr the other three compulsory licenses
under the statute-those for phonorecords, jukeboxes, and public
broadcasting. Any abridgement of the cable compulsory license, in
the Tribunal's opinion, seems illogical and unfair to copyright
owners in general as long as all other compulsory licenses remain
in place.

The argument for eliminating or restricting the compulsory li-
cense with respect to cable is that the license itself is unfair to
copyright owners. However, this argument in terms of the other
three compulsory licenses, in the Tribunal's judgment, is infinitely
more valid. The Tribunal has conducted proceedings in the area of
all four compulsory licenses, and it is our view that, by any tradi-
tional standard, such as clearance problems or the significance of
the user activity to the general public, the justification for the
cable compulsory license is substantially greater than any of the
other licenses.

The implications of the Federal Communication Commission's
cable deregulation is one of the most difficult questions to be
confronted by this subcommittee if it undertakes to amend the
cable copyright law. The Tribunal is acquainted with the views of
members of this subcommittee, as well as the copyright owners,



687

that the copyright law did not contemplate the total repeal of the
Commission's cable rules.

We are also acquainted with the testimony of the representatives
of the cable industry that the FCC action is entirely consistent
with the Copyright Act and specifically contemplated in the negoti-
ated copyright compromise. We believe that if the Congress, be-
cause of the deficiencies of the "marketplace solution," retains the
compulsory license for the carriage of signals and programs author-
ized prior to the Commission deregulation, it would seem that for
similar reasons a compulsory license would be necessary for the
additional signals and programs. .

One of the principal arguments in support of cable compulsory
licensing is that it avoids the complexity of licensing programs
individually to cable systems. This problem would be no different
for any additional distant signals than it is for the signals that are
already being carried. It would, therefore, be inconsistent to
remove compulsory licensing from one set of distant signals while
retaining it for others.

Turning now to cable fees, we believe that the issue of cable fees
was put in proper perspective by Congressman George Danielson in
his observations during the hearing of May 21. The Congressman
said:

I hope that somebody who appears before this committee will come up with some
factual information which will help us find out * ' whether the owners of those
property rights are receiving fair compensation for the use of that property. Maybe
they are, I can't say that they are not. Maybe they are not, but I want those facts.

The Tribunal has not conducted any proceeding or rendered any
determination that permits us to address the subject of whether
the fee schedule provides reasonable compensation to copyright
owners. Some 18 months ago, in anticipation of a review of section
111 in this Congress, the Tribunal discussed the desirability and
feasibility of our conducting a study of the fee schedule. This would
have permitted us to respond to the demand for facts which the
Congressman quite properly has raised.

We share Congressman Danielson's view that the subcommittee
record is heavy on rhetoric and light on facts. During this sameperiod,.the Register of Copyrights proposed to the Congress the
desirability of the Tribunal conducting a review of the fee schedule
and related provisions of section 111. Whatever the merits of these
projects, we quickly determined that because of our by now well-

nown budgetary limitations we were not in a position to pursue
such studies.

We believe the absence of any Tribunal jurisdiction to review the
basic cable fee schedule and to make such adjustments as may be
justified is a very serious defect in the current law and a major
cause of dissatisfaction with the cable copyright provisions. If the
Congress determines to grant the Tribunal broader cable royalty
jurisdiction, the question arises whether, either in the statute or
the committee reports, the Congress should establish criteria or
policy objectives that should be applied by the Tribunal in its
determinations.

The report of the General Accounting Office concludes: "If the
Congress were to try to specify new criteria, the result would likely
be new problems and controversies."
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We believe that the GAO conclusion is reasonable, but the past
legislative history of this subject suggests that the Congress may
not be prepared to grant the Tribunal the unfettered discretion
provided in section 3 of H.R. 3560.

I turn now to a few detailed comments on the chairman's bill.
Mr. KASTENMEJER. Mr. Brennan, at this point I regret to ask you

to desist. There is a vote on and I am going to have to recess the
committee for a few minutes, and hopefully we will have more
members when we resume.

Commissioner BRENNAN. Thank you, sir.
Mr. KASTENMEIER. Accordingly, the committee will stand in

recess for about 10 minutes.
[Whereupon, a short recess was taken.]
Mr. KASTENMEIER. The committee will come to order.
Commissioner BRENNAN. Mr. Chairman, to expedite our presen-

tation, I request that our entire statement be printed at an appro-
priate point in the record, and I will highlight the balance of the
statement.

Mr. KASTENMEIER. That request is agreed to, and you may pro-
ceed as you wish.

[The complete statement of the Copyright Royalty Tribunal fol-
lows:]

PREPARED STATEMENT OF THE COPYRIGHT ROYALTY TRIBUNAL, WASHINGTON, D.C.
I am Thomas C. Brennan, Acting Chairman of the the Copyright Royalty Tribu-

nal. I am accompanied by Commissioners Douglas Coulter, Mary Lou Burg and
Frances Garcia who participated in the preparation of this testimony and concur in
its recommendations. We are appearing to present the agency testimony on (1) the
pending cable copyright legislation, and (2) in support of the Tribunal's recommen-
dation that the Congress review our authority and structure.

This subcommittee is well acquainted with the key role of compulsory licensing in
the Copyright Act of 1976 and the derivative creation of the Tribunal. Since we are
appearing at a late date in the current round of hearings, it is unnecessary to
burden the record with a description of the compulsory licenses and the structure
and functions of the Tribunal.

CABLE TELEVISION

Compulsory)' license
The future of the cable compulsory license is a policy question to be determined

by the Congress. The Tribunal has not conducted any specific proceeding or studies
concerning the justification for a cable compulsory license. We therefore limit our
observations to an assessment of what is found in the extensive record.

It is our view that central to the consideration of this issue is the finding of
Congress in 1976 that "it would be impractical and unduly burdensome" to require
the operators of cable systems to negotiate with copyright owners whose works are
retransmitted by cable systems. We are not aware of any changes in copyright
clearance procedures that presently provide justification for alterning the judgment
of the Congress that a cable compulsory license is currently necessary. We have had
the opportunity to review testimony presented during the past two years before
serveral committees and have not discovered any new and viable alternative.

We have studied the extensive documentation presented by the Register of Copy-
rights to the Senate Judiciary Committee. The Register concluded that "It is not
easy to predict whether, absent a compulsory license, secondary transmissions of
distant nonnetwork programing will continue to be available to cable subscribers."

This committee has had considerable past experience in assessing arguments that
an existing or proposed compulsory license is not necessary. One approach that the
committee has utilized is to expect copyright owners to make a reasonable showing
that through some central clearance mechanism or otherwise, the legitimate needs
of a user can be met without disruption of his functions. The committee may seek,
in assessing the arguments advanced for the repeal of the cable compulsory license,
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demonstration from the copyright owners that voluntary licenses at reasonable fees
can be obtained by cable systems.

In view of the policy determinations previously reached by the Congress, we do
not regard it as adequate to suggest that if the compulsory license is repealed,
program supplied middlemen may turn up and it will be possible for cable systems
to purchase rights to programming at reasonable fees. Likewise, we do not believe it
adequate to suggest that the Congress need not be concerned with the potentially
adverse implications of repeal, since it would be possible for Congress subsequently
to yet again amend the cable copyright statute.

The Tribunal at the present time is not recommending that the Congress restrict
any of the other compulsory licenses. We believe however that it is appropriate on
this occasion for us to inform the subcommittee of our judgment concerning the
general principles of the compulsory licensing schemes. In the Tribunal's judgment,
to consider restricting or eliminating the compulsory license with respect to cable is
inconsistent of the same is not considered for the other three compulsory licenses
under the statute; those for phonorecords, jukeboxes, and public broadcasting. Any
abridgement of the cable compulsory license, in the Tribunal's opinion, seems illogi-
cal and unfair to copyright owners in general as long as all other compulsory
licenses remain in place. The argument for eliminating or restricting the compu1-
sory license with respect to cable is that the license itself is unfair to copyright
owners, however, this argument in terms of the other three compulsory licenses, in
the Tribunal's judgment, is infinitely more valid. The Tribunal has conducted pro-
ceedings in the area of all four compulsory licenses and it is our view that, by any
traditional standard such as clearance problems or the significance of the user
activity to the general public, the.justification for the cable compulsory license is
substantially greater than any of the other licenses.

Lifting the compulsory license from additional imported distant signals
The implications of the Federal Communication Commission's cable deregulation

is one of the most difficult questions to be confronted by this subcommittee if it
undertakes to amend the cable copyright law. The Tribunal is acquainted with the
views of members of this subcommittee as well as the copyright owners that the
copyright law did not contemplate the total repeal of the Commission's cable rules.
We are also acquainted with the testimony of the respresentatives of the cable
industry that the FCC action is entirely consistent with the Copyright Act and
specifically contemplated in the negotiated copyright compromise. We believe that if
the Congress, because of the deficiencies of the "marketplace solution," retains the
compulsory license for the carriage of signals and programs authorized prior to the
Commission deregulation, it would seem that for similar reasons a compulsory
license would be necessary for the additional signals and programs.

One of the principal arguments in support of cable compulsory licensing is that it
avoids the complexity of licensing programs individually to cable systems. This
program would be no different for any additional distant signals than it is for the
signals that are already being carried. It would, therefore, be inconsistent to remove
compulsory licensing from one set of distant signals while retaining it for others.

Cable fees
We believe that the issue of cable fees was put in proper perspective by Congress-

man George Danielson in his observations during the hearing of May 21. The
Congressman said:

"I hope that somebody who appears before this committee will come up with some
factual information which will help us find out . . . whether the owners of those
property rights are receiving fair compensation for the use of that property. Maybe
they are, I can't say that they are not. Maybe they are not, but I want those facts."

The Tribunal has not conducted any proceeding or rendered any determination
that permits us to address the subject of whether the fee schedule provides reason-
able compensation to copyright owners. Some 18 months ago, in anticipation of a
review of Section 111 in this Congress, the Tribunal discussed the desirability and
feasibility of our conducting a study of the fee schedule. This would have permitted
us to respond to the demand for facts which the Congressman quite properly ha6
raised. We share Congressman Danielson's view that the subcommittee record is
heavy on rhetoric and light on facts. During this same period, the Register of
copyrights proposed to the Congress the desirability of the Tribunal conducting a
review of the fee schedule and related provisions of section 111. Whatever the
merits of these projects, the Tribunal quickly determined that because of our by
now well known budgetary limitations, we were not in a position to pursue such
studies.
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We believe the absence of any Tribunal jurisdiction to review the basic cable fee
schedule and to make such adjustments as may be justified is a very serious defect
in the current law and a major cause of dissatisfaction with the cable copyright
provisions. If the Congress determines to grant the Tribunal broader cable royalty
jurisdiction, the question arises whether, either in the statute or the committee
reports, the Congress should establish criteria or policy objectives that should be
applied by the Tribunal in its determinations. The report of the General Accounting
Office concludes: "If the Congress were to try to specify new criteria, the result
would likely be new problems and controversies". We believe that the GAO conclu-
sion is reasonable, but the past legislative history of this subject suggests that the
Congress may not be prepared to grant the Tribunal the unfettered discretion
provided in section 3 of H.R. 3560.

OTHER SPECIFIC COMMENTS ON H.R. 3560

Cable system exemption
The Tribunal is unable to support in its present form the language of Section l(c)

of H.R. 3560 totally exempting cable systems with under 5,000 subscribers from the
payment of any copyright-royalty fee. The existing fee schedule reflects properly the
determination of the Congress that special treatment should be extended to the
smaller cable systems. Since the activities of these systems have not been the cause
of dissatisfaction with the fee schedule, it is appropriate that such systems not be
adversely affected by a revised fee schedule.

We respectfully suggest, however, that in resolving this issue the subcommittee
shoui consider n'ow smaller entities are treated under the other compulsory li-
censes, such as a local public radio station or Mom and Pop jukebox operations.
There are no across the board exemptions for such enterprises. In the absence of
compulsory licenses, many small business establishments pay copyright royalties
but a cable system, even part of a multi-system operation, would be totally exempt.

Why should a bar that has live entertainment one night a week be required to
pay copyright fees, but most cable systems would be exempted from any payment?

Why should a fraternal or veterans group be required to pay for live perfor-
mances for a copyright license negotiated privately, but most cable systems be
totally exempt from any copyright payment?

Distribution of royalty fees for radio programming
The Tribunal opposes Section 5 of H.R. 3560 whereby the Congress would specify

that a certain percentage of the cable royalty fees be distributed to copyright
owners of radio programming. We are well acquainted with the special problems of
radio claimants in ascertaining the carriage of their signals by cable systems. In the
1978 cable distribution proceeding, the Tribunal concluded that the state of our
record with regard to the radio claims was so inadequate that we could not make an
award to any such claimants, although we made a special effort to distinguish the
situation of National Public Radio.

We have now received the written direct cases of the claimants in the 1979
proceeding. We note from the submissions that radio claimants are now making a
greater effort to justify their entitlement. Since our final determination in this
roceeding will likely precede the passage of any cable legislation, this issue may
ecome moot. But in any event, we could not support legislation which would

exempt one category of claimants from having their claims judged by the same
criteria that applies to all other claimants.

Judicial stay
Section 7 of H.R. 3560 amends the existing language of 17 USC 809 which controls

the effective date of our final determinations of distribution and royalty adjustment
proceedings in the event of an appeal. Section 809 has been a major cause of
difficulty for the Tribunal and for the parties to our proceedings. The language was
added to the revision bill by this subcommittee as a substitute for the legislative
veto and limited judicial review provision of the Senate bill. The language is
confusing and may not reflect adequate consideration of the impact of the filing of
an appeal. Read in one light, it may be viewed as Congress intending to encourage
litigation and rewarding those who seek to delay the effective date of our final
determinations.

All the proceedings before the Tribunal must be completed within one year. With
regard to the 1978 cable distribution proceeding, we have the situation where the
Court of Appeals for the D.C. Circuit will have had the case on its docket for a year,
and not yet heard oral argument. Furthermore, the Court, despite the public policy
reflected in the Copyright Act, has declined to expedite its consideration.
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Where the proceeding involves the distribution of royalty fees, Section 809 directs
the Tribunal, upon the expiration of 30 days, to "distribute any royalty fees not
subject to an appeal". Concerning the 1978 distribution, the broadcaster claimants
in their appeal are seeking to set aside the entire proceeding and obtain relief
directing a de novo proceeding before the Tribunal. They, with the support of some
other claimants, argued to the Tribunal that since major claimants were seeking to
set aside the entire proceeding, all royalty fees were 'subject to an appeal" and no
distribution could.be made by the Tribunal. The Tribunal directed distribution of 50
percent of the royalty fees. An effort to stay our distribution was deniAd by the
court, apparently applying the traditional criteria to judge a stay request.

Concerning the application of Section 809 to the effective date of our royalty
adjustment determinations, the Tribunal has not rendered any interpretation. Be-
cause of a number of pending issues, we do not wish at this time to express a view
concerning the application of Section 809. We do, however, support action by this
subcommittee to clarify the Congressional intent.

DISTRIBUTION OF CABLE FEES

We are currently conducting the proceeding for the distribution of the 1979 cable
fees. In July, copyright owners will file their claims for 1980 performances. After
August 1 of this year, in accordance with the statute, if we are not informed of
voluntary distribution agreements, it is our intention to promptly commence the
proceeding for distribution of the 1980 fees.

We do not recommend any change in our cable or other royalty distribution
functions. The Tribunal has adopted criteria to be applied to the distribution of the
royalty fees. During the current proceeding the claimants are expected to develop a
hearing record that will be useful as well for subsequent distributions.

With this record, as well as guidance from the court on certain contested issues, it
may be possible to distribute future fees according to the terms of voluntary agree-
ments.

STRUCTURE OF THE TRIBUNAL

In 1977 the Chairman of this Subcommittee and the Chairman of the Senate
Subcommittee having jurisdiction in copyright matters in a joint letter recommend-
ed that the Congress, after several years experience with the new Copyright Act,
review the administrative structure of both the Tribunal and the Copyright Office.

On January 22, 1979, the Tribunal in a letter to the Register of Copyrights stated
that "the Commissioners of the Copyright Royalty Tribunal have been concerned
almost from the commencement of their service with deficiencies in certain areas of
the Copyright Act relating to the statutory functions of the Tribunal". We noted the
congressional interest in reviewing the administrative structure of both agencies
and proposed a joint venture to study the subject.

The intervals between Tribunal proceedings and the workload of the Tribunal was
explored by this Subcommittee during the legislative oversight hearings on April 9,
1979. At that time Chairman Kastenmeir observed "in the intervening months we
have understood that the Tribunal was not-did not need to fully utilize each
working day because of the nature of the duties that commanded the attention of
the Tribunal". The Chairman noted "that you are going to be busy coming up 1980".

We have remained in both official and'informal contact with this Subcommittee.
It was understood that during the current Congress we would participate in actively
exploring the authority and structure of the Tribunal. Although this task has been
complicated by the FCC deregulation and the consideration of bills by this subcom-
mittee that would both expand and contract the Tribunal's functions, we continue
to support such efforts at the present time.

Unfortunately a constructive and objective review of the options for restructuring
the Tribunal, and a prudent assessment of the optimum time for implementing the
restructuring, has been ill served by some bizarre circumstances surrounding the
ventilation of this issue earlier this year. We are confident that this subcommittee
will not permit any administrative restructuring of the Tribunal to serve as a
pretext to promote substantive copyright proposals that have not previously re-
ceived the approval of the Congress or the Tribunal. We therefore regarded it as
highly constructive for the Chairman to request a GAO review of the operations and
structure of the Tribunal.

We are gratified by the findings of the Report that "The Tribunal Has Operated
According To Its Legislative Mandate", and that "The Tribunal has held all pro-
ceedings required by statute on schedule". We welcome the GAO endorsement of
legislative and budgetary recommendations previously presented by the Tribunal,
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and particularly in the current climate we note the recommendation that the
Congress "appropriated additional funds to improve the operations" of the Tribunal.
We support the general recommendation of the GAO that "corrective action should
be taken" concerning the composition and structure of the Tribunal. This recom-
mendation also had been previously made by the Tribunal.

Specific recommendations of the GAO
1. Amendment of the Copyright Act to require royalty distribution within 10 days

in absence of court injunction-We support the recommendation of the GAO that
the Copyright Act be amended to clarify the authority of the Tribunal to promptly
distribute royalty fees.

2. Access to a general counsel.-The GAO Report contains a garbled and erroneous
account of the views of the Commissioners concerning the creation of the Office of
General Counsel. The Report states that "Four of' the original five commissioners
also support this idea, although when the Tribunal was initially organized, they did
not believe a general counsel was needed". The situation is exactly the reverse. At
our creation, the majority view was that such an office was a customary component
of a government agency. The minority view was that the Tribunal should be guided
by the clear directive of this committee that the Commissioners "are expected to
erform all professional responsibilities themselves". As the Commissioners became
etter acquainted with the limitations of legal advice, support for the establishment

of such an office declined, and currently is non-existent.
We cannot conceive of any combination of events that would produce an adequate

volume of work to justify such a position.Section 806 of the Copyright Act authorizes the Library of Congress to provide,
pursuant to contract with the Tribunal, various administrative support. We recom-
mend that this section be amended to include legal services. The Tribunal could,
when useful and necessary, obtain assistance from wherever in the Library an
appropriate person may be available.

'3. Subpoena power.-The GAO report not only supports the grant of subpoena
power, but effectively disposes of the argument advanced before this subcommittee
that the power is not necessary because the Tribunal hearings are adversarial. As
the report correctly notes, "cross-examination is not a sufficient substitute for
subpoena power since it is limited to evidence previously submitted."

Another objection advanced is that a copyright owner with a small claim to the
cable royalty fund might be subjected to a fishing expedition of his records by the
Tribunal. Clearly any such abuse by us would promptly be curtailed by the courts or
this subcommittee. However, the principal use of subpoena power would be in our
royalty adjustment proceedings. As the GAO concluded, "it is highly unusual for a
regulatory or rate setting organization such as the Tribunal to lack subpoena
power."

4. Adequate funding.-The GAO supports our request for adequate funding to
obtain objective expert opinion when needed. While we welcome this finding we are
disturbed with the testimony of' the GAO witness that our budget problems could
have been avoided if we earlier had hired people that we did not need in order to
use up the generous appropriations that we inherited. We find it extraordinary that
the GAO would describe the fiscal responsibility of this agency as "an error in
strategy from the beginning."

We approached the issue of funding for expert consultants exactly as directed by
this subcommittee in House Report 94-1476. We did not use or seek funds for such
purposes when not necessary. We acted as directed by this subcommittee and
trusted that when the need arose for such experts in 1980 our request would enjoy
effective support by the members of this subcommittee. Unfortunately, such support
was not forthcoming.

We have several specific problems with our funding requests. Some Members of
Congress believe that our operations could and should be underwritten by copyright
owners. We have tried to explain that the owners would welcome the total repeal of
the compulsory licenses. We have also explained that we cannot use royalty fees
paid by cable operators for the costs of such items, as the mechanical royalty
proceeding.

A second issue that is presented is our presence in the Legislative Branch. While
our appropriation is modest, our functions do not directly relate to the operations of
the Congress. Those seeking to hold down the size of the Legislative Branch appro-
priation understandably encourage our transfer.

Finally, there is the view that if the legislative subcommittee would act to repeal
all the compulsory licenses, or as an alternative, resume determining these matters
by the regular exercise of the legislative process, the funding issue has been re-
solved. We do not regard this prospect as either likely or constructive.
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Qualifications of Commissioners
We believe the conclusions of the GAO Report that only one Commissioner has

the proper background for service on the Tribunal reflects a too narrow view of the
nature of the Tribunal's work. We regard experience in accounting, commercial
broadcasting, and creative writing (previous employment of the other Commission-
ers) as appropriate to our activities.

GAO restructuring options
While the sections of the GAO Report devoted to a review of the operations of the

Tribunal and of current attitudes concerning the compulsory licenses have made a
useful contribution, the brief section of the report discussing the restructuring
options leaves much to be desired. In our view the document is superficial and
totally lacking in the type of analysis that one should reasonably expect.

Among the issues not explored in the report are the following:
1. Is it sound public policy to restructure the Tribunal prior to the determination

of its future cable jurisdiction?
2. Is it feasible to convert directly from the current structure to the future

permanent structure?
3. If it is possible to do so, what factors must be considered in determining the

effective date of the new structure?
4. What is the cost effectiveness of the various options in the short range?
5. What are the implications for stability in Tribunal determinations of changes

in the structure of the Tribunal at a time when there are so many pending and
unresolved issues?

We urge the subcommittee to carefully weigh the impact of any restructuring on
the final resolution of issues which are in various postures before the Tribunal and
the courts. With regard to the appeals, it may be useful for us to provide two
illustrations of our concerns.

The consolidated appeals of the initial 1978 cable distribution present a number of
issues. How these are resolved will directly impact on the 1979 distribution which is
currently in progress, and on the 1980 distribution which, in accordance with the
statute, it apparently will be necessary to commence this Fall. Because of the range
of issues before the court, it would not be surprising if the court directed some
additional proceedings. Any such action would have a domino effect on the following
distribution proceedings and delay our ultimate objective which is to produce a
situation in which the royalty fees are distributed according to the terms of volun-
tary agreements.

The only appeal that has been argued is the mechanical royalty case. The Tribu-
nal determined in that proceeding that the interests of all parties-composers,
music publishers and record companies-could be accommodated by the retention of
the traditional flat rate per tune, but indexed to increases in record prices. All
parties now accept the concept, but there are differences as to the indexing mecha-
nism adopted by the Tribunal.

The Tribunal's mechanical rate jurisdiction lapsed on December 31, 1980, howev-
er, we were concerned that the indexing remain fair and viable for seven years, and
provide for possible changes in the record industry. We resolved that the benefits of
adequate indexing flexibility should not be abandoned in the absence of a clear
judicial prohibition. If the court decides that the particular indexing mechanism is
barred by the Copyright Act, it will be necessary to consider appropriate adjust-
ments of our determination. If the indexing mechanism is sustained, it will be
necessary to take some action to implement the indexing mechanism.

COMMENTS ON GAO OPTIONS

Reduction of tribunal membership
The Tribunal previously recommended a reduction in the membership from five

to three. We noted that this action could be accomplished merely by not filling
vacancies, such as has been the practice with the Interstate Commerce Commission.
We believe that this option is the most viable short-range solution and best accom-
modates the situation of the pending appeals, on-going distribution proceedings, and
the uncertain congressional resolution of the cable television issue. It would also
reduce the operational costs of the Tribunal. We doubt, however, if this option is a
satisfactory permanent solution. It may be regarded as a transitional device, which
could at an appropriate date be replaced by another option.

Full-time Chairman, part-time Commissioners, General Counsel
As stated above, we see no justification for a full-time general counsel.
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It appears that this option is modeled on the restructuring plan adopted by the
Congress for the Foreign Claims Settlement Commission. As submitted, in the short
range it would not be more economical than the first option. We do not regard it as
a satisfactory immediate solution because of the appeals and on-going proceedings.
This option more effectively preserves the independence of the Tribunal from the
Copyright Office than the other option with part-time Commissioners. It also is
responsive to the under-utilization of Commissioners problem.

Transfer to the I)epartment of Commerce
The possible consolidation of all intellectual property activities in the Department

of Commerce was described by the GAO as "a policy issue that is beyond the scope
of our review". Likewise the Tribunal is not prepared to discuss the broader policy
issues of this consolidation.

It is our view that mechanically the Tribunal could be constituted within the
Commerce Department even though the Copyright Office remained in the Library of
Congress. It.would be necessary to transfer the Licensing Division of the Copyright
Office and attach it to the Triblinal. This transfer would seem desirable also under
other options, since the activities of the Division relate exclusively to the royalty
distribution functions of the Tribunal. The transfer apparently is not at issue
between the two agencies, for the Register of Copyrights has testified that he has no
objection to the transfer, and we believe that the Licensing Division could usefully
be attached to the Tribunal.

We believe that such consolidation would produce modest economies and reduc-
tion in personnel. According to the official financial statements of the Licensing
Division, their operating costs for fiscal year 1980 were over $462,000-a sum
greater than the entire operational budget of the Tribunal.

Elimination of the tribunal
We oppose the recommendation previously presented to this subcommittee that

the Congress determine by legislation the royalty adjustment and distribution
issues.

Ad hoc body convened by the Register
We do not believe that it is desirable to convert to an ad hoc body at the present

time. Such an action would bring a number of matters to a grinding halt until the
revised Tribunal could be constituted.

The basic concept of this option originated with the Senate Subcommittee on
Patents, Trademarks, and Copyrights, and was approved in the copyright revision
bills passed by the Senate in 1974 and 1976. This subcommittee determined that
public policy and the interests of the parties to the Tribunal proceedings would be
better served by a full-time body with a continuity of membership. We have read
the transcript of this subcommittee's June 11 hearing and note the continued
reservation of some members of this subcommittee to the part-time and ad-hoc
options. These concerns are understandable in the current fluid situation, but in our
view should not preclude this option from further consideration as a satisfactory
ultimate structural solution.

If desired by the subcommittee, the Tribunal later will submit our detailed com-
ments on any restructuring legislation that may be introduced.

We shall now be glad to respond to any questions.

Commissioner BRENNAN. Thank you, Mr. Chairman.
The next se(;tion of the testimony is devoted to detailed com-

ments on the chairman's bill.
We support special treatment for the smaller cable systems, but

we are unable to endorse in its present form the chairman's rather
sweeping exemption for the smaller systems. We set forth our
views in our prepared testimony.

Likewise, we oppose section 5 of H.R. 3560, which is a special set-
aside in the cable distribution for the copyright owners of radio
programing.

We are conscious of the special problems of the radio claimants
in identifying which of their signals are carried by cable systems.
We suspect that this problem may be resolved prior to any action
by the Congress on the cable bill. But in any event, we could not
support a provision which would exempt one category of claimants



695

from having their claims judged by the same criteria which apply
to all other categories of claimants.

The next section of our testimony -discusses section 7 of the
chairman's bill, which would amend section 809 of title 17 of the
United States Code concerning the effective date of final determi-
nations. We support action by the Congress to clarify section 809.

We provide some background concerning the structure of the
Copyright Royalty Tribunal and our previous recommendations
and requests to this subcommittee.

Commencing on page 13, we give our detailed comments on the
recommendations made to the Congress by the GAO. Most of these
recommendations have our support. In fact, a number of them
originated in previous recommendations by the Tribunal.

While the sections of the GAO report devoted to a review of the
operations of the Tribunal and of current attitudes concerning the
compulsory licenses have made a useful contribution, the brief
section of the report discussing the restructuring options leaves
much to be desired. In our view the document is superficial and
totally lacking in the type of analysis that one should reasonably
expect.

Among the issues not explored in the report are the following:
One. Is it sound public policy to restructure the Tribunal prior to

the determination of its future cable jurisdiction?
Two. Is it feasible to convert directly from the current structure

to the future permanent structure?
Thred. If it is possible to do so, what factors must be considered

in determining the effective date of the new structure?
Four. What is the cost-effectiveness of the various options in the

short range?
Five. What are the implications for stability in Tribunal determi-

nations of changes in the structure of the Tribunal at a time when
there are so many pending and unresolved issues?

We urge the subcommittee to carefully weigh the impact of any
restructuring on the final resolution of issues which are in various
postures before the Tribunal and the courts. With regard to the
appeals, we then provide two illustrations of our concerns.

We previously recommended a reduction in the membership
from five to three. We noted that this action could be accomplished
merely by not filling vacancies, such as has been the practice with
the Interstate Commerce Commission. We believe that this option
is the most viable short-range solution and best accommodates the
situation of the pending appeals, ongoing distribution proceedings,
and the uncertain congressional resolution of the cable television
issue. It would also reduce the operational costs of the Tribunal.
We doubt, however, if this option is a satisfactory permanent solu-
tion. It may be regarded as a transitional device, which could at an
appropriate date be replaced by another option.

The second option of GAO is for a full-time Chairman, part-time
Commissioners, and General Counsel.

As we discussed in our prepared testimony, we cannot envisage
any combination of events that would justify establishing a perma-
nent office of General Counsel.

This option in the short range would not appear to be more
economical than the first option. We do not regard it as a satisfac-
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tory immediate solution because of the appeals and ongoing pro-
ceedings. If the subcommittee is concerned about preserving our
independence from the Copyright Office, this option would have a
certain attraction, as opposed to another option which provides for
an ad hoc structure.

A third option is the transfer of the Tribunal to the Department
of Commerce.

The possible consolidation of all intellectual property activities in
the Department of Commerce was described by the GAO as "a
policy issue that is beyond the scope of our review." Likewise we
are not prepared to discuss the broader policy issues.

It is our view that mechanically the Tribunal could be constitut-
ed within the Commerce Department even though the Copyright
Office remained in the Library of Congress. It would be necessary,
however, to transfer the Licensing Division of the Copyright Office
and attach it to the Tribunal. This transfer would seem desirable
also under other options, since the activities of the Division relate
exclusively to the royalty distribution functions of the Tribunal.
The transfer apparently is not at issue between the two agencies,
for the Register of Copyrights has testified that he has no objection
to the transfer, and we believe that the Licensing Division could
usefully be attached to the Tribunal.

We believe that this consolidation would produce modest econo-
mies and reduction in personnel. According to the official financial
statements of the Licensing Division, their operating costs for fiscal
year 1980 were over $462,000-a sum greater than the entire oper-
ational budget of the Tribunal.

Mr. Chairman, I had occasion in my prepared text to offer a
possible solution with regard to the Legal Services issue. However,
appearing before this subcommittee, I can perhaps venture another
suggestion. If the chairman and the subcommittee are successful in
your efforts to preserve the Legal Services Corporation, I believe
we meet the poverty test that is necessary for the rendering of
such services.

The next option that was suggested by the GAO has to do with
the Congress returning to the previous practice of once a century
acting on these issues through the normal legislative process. We
do not regard this as a promising or a constructive recommenda-
tion.

The final option presented in the report is the concept of an ad
hoc body that would be convened periodically by the Register.

We do not believe that it is desirable to convert to an ad hoc
body of any form at the present time. Such an action would bring a
number of matters to a grinding halt until the revised tribunal
could be constituted.

The basic concept of this option originated with the Senate Sub-
committee on Patents, Trademarks, and Copyrights, and was ap-
proved in the copyright revision bills passed by the Senate in 1974
and 1976. This subcommittee determined that public policy and the
interests of the parties to the tribunal proceedings would be better
served by a full-time body with a continuity of membership.

We have read the transcript of this subcommittee's June 11
hearing and we note the continued reservation of some members of
this subcommittee to the part-time and ad hoc options. These con-
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cerns expressed at that hearing are understandable in the current
fluid situation, but in our view should not preclude this option
from further consideration as a satisfactory ultimate structural
solution.

Mr. Chairman, if desired by the subcommittee, at an appropriate
later date we would submit specific comments on any bill that
might come before the subcommittee.

With your indulgence, Mr. Chairman, there was one issue which
I omitted in my summary, and Commissioner Burg would like to
make some observations on that point.

Mr. KASTENMEIER. Pending that, I must announce again there is
a vote on and at this time we must recess the committee for 10
minutes.

[Whereupon, a short recess was taken.]
Mr. KASTENMEIER. The committee will come to order.
The Chair regrets these recesses. They tend to become attenuat-

ed like timeouts in professional football for purposes of television
commercials. They last a little longer than expected.

Commissioner Burg.
Commissioner BURG. Thank you, Mr. Chairman. I would like to

amplify on one of the statements in our testimony concerning the
qualifications of commissioners. I have deep personal reservations
about a repeated theme of the GAO report that is found on page
16, the last paragraph, and I express these reservations to you for
you to consider and weigh.

The GAO report recommends that in the future commissioners of
the tribunal be appointed with demonstrable copyright-related ex-
perience.

I can appreciate this is a routine, consistent policy position of the
GAO, and I am prepared to accept it as a general rule. In the
abstract, the position appears to have undeniable advantages. How-
ever, as a practical matter, at least with respect to the tribunal, it
raises some important questions.

The GAO suggests-and I quote:
The Tribunal could be more effective if future appointed commissioners have

some familiarity with copyright issues without being intimately involved with any
affected industry.

In another section they say:
Commissioners could be distinguished copyright attorneys, law professors, retired

experts in copyright-related areas.

Copyright lawyers have clients, or so I will assume, and by
definition these clients will have an interest in copyright matters.
This certainly suggests to me the possibility that these clients will
either be users or owners.

I simply raise the issue of impartiality and ask how it can be
achieved under these guidelines. The central question, it seems to
me, is: In the future, can these so-described people approach a rate
review without bias? Law professors or retired experts in copyright-
related areas would be an obvious resource if the underlying as-
sumption is that the work is fundamentally legal or technical in
nature.

In the course of our proceedings to date, pure legal questions
have been relatively few in number. Significantly and substantially
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more important has been the issue of fairness, and we have to
address that on the basis of the evidence presented.

If one believes, as I do, that the central issue is one of fairness
and equity, then persons with backgrounds other than law and
copyright can and should be appointed. A panel constituted by
individuals who have achieved some success in various occupations
and who have a modicum of commonsense, in my judgment, would
be eminently qualified to render impartial, fair, and balanced deci-
sions.

The legal and technical questions could be addressed by a part-
time counsel who could be experienced in copyright law as well as
administrative procedures. This approach is not inconsistent with
the whole American form of government which stresses not elitism
but citizen participation.

Thank you, Mr. Chairman.
Mr. KASTENMEIER. Thank you, Ms. Burg.
That concludes the panel's presentation?
Commissioner BRENNAN. Yes, it does, Mr. Chairman.
Mr. KASTENMEIER. On the last point, I must add, however, that

there is one member of the panel who is a lawyer and did have
copyright background. Do you not assert that he comes to his work
with a bias?

Commissioner BURG. No, sir, I do not, and he has been immense-
ly helpful, and by the statement I do not mean to preclude that one
or two could be, but I think the GAO report summarily addressed
the entire body, whatever number that might be.

Mr. KASTENMEIER. Let me say that by and large I think the
committee was favorably impressed with the GAO report. That
does not mean to say that it was perfect or that it was unassail-
able. And to the extent that you have expressed reservations, criti-
cisms, and other views about some of the conclusions, that is
useful. But I would have to say the committee did not have quite as
strong a negative view as the tribunal itself.

Commissioner BRENNAN. Mr. Chairman, if I may comment on
your observations, I don't think you have correctly reflected the
thrust of our testimony, perhaps because of the interruptions and
the fact that I did not read most of the testimony.

Commissioner Burg was focusing on perhaps the only area where
we do differ with the recommendations in the report. We indicate
in our prepared testimony that we are very gratified by the basic
conclusion in the report and their assessments of our performance
in office. With the exception of reservations about establishing the
office of general counsel, we are supportive of their recommenda-
tions to the Congress.

I certainly do not believe that it is a fair characterization of our
entire testimony to suggest that we are critical of the specific
recommendations of the report.

Mr. KASTENMEIER. Could you expand on the view of the Tribunal
with respect to the need for a General Counsel. I myself got the
impression from the oral presentation that you did not think that
such was necessary.

Commissioner BRENNAN. In terms of the workload and as a full-
time position, we make the recommendation in our prepared text
that the Congress amend section 806 of the Copyright Act whereby
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we presently are furnished various administrative services by the
Library of Congress. Our proposal is that it be expanded to include
legal advice. Therefore, we could, when the occasion arises, request
the Library of Congress, pursuant to negotiated contract, to furnish
to us an individual who could be useful to the Tribunal at a
particular period.

But in terms of the workload and even considering all the open-
ended cable issues and how they might fall into place, we do not
believe that the workload would justify a full-time Office of Gener-
al Counsel.

Mr. KASTENMEER. I take it you conclude that the workload may
or may not justify five commissioners but does justify certainly
three; is that correct?

Commissioner BRENNAN. We have both a short-range and a long-
range position. We believe for various reasons, some of which are
set forth in our testimony, that it would not be sound public policy
in the immediate future to convert to an ad hoc body, but as a
longer range solution the ad hoc options may well be an attractive
resolution.

Mr. KASTENMEIER. Let me ask you this about the present compo-
sition of the Tribunal. You are missing one member; there is one
vacancy. I don't actually recall the law in this regard, and perhaps
you can enlighten me. Must you have three members to issue
various conclusions and judgments, or may you operate with two or
even one?

I am looking forward-let us assume there is one or more addi-
tional vacancies. At what time does the Tribunal become inoper-
ative because of lack of commissioners?

Commissioner BRENNAN. A term expires in 1982. Three terms
expire in 1984.

On a previous occasion we called the attention of this subcommit-
tee to a potential problem in 1984. It is always difficult to obtain
Senate confirmation of nominations during that period, and conse-
quently that issue must be confronted by this subcommittee at
some time.

Mr. KASTENMEIER. Is it your view that, quite apart from when
the expirations of the terms occur, if any commissioners resign, as
did Mr. James and other commissioners, for any reason whatso-
ever, you may operate with as few as two commissioners?

Commissioner BRENNAN. No, that would not be our interpreta-
tion of the act.

Mr. KASTENMEIER. But three would be the minimum?
Commissioner BRENNAN. Yes.
Mr. KASTENMEIER. Do you have any view as to a full-time chair-

manship as opposed to the present rotating chairmanship?
Commissioner BRENNAN. The Tribunal has no position on that as

an agency. Individual commissioners have different views.
I think it is fair to say that in this body there has been expressed

previously a view that a permanent chairman is desirable. But
there is no position as such on that by our agency.

Mr. KASTENMEIER. A couple of statements you made I think are
very useful. One, obviously, is that should there be any restructur-
ing, we'd have to think very carefully about what effect this has on
present pending matters, on litigation, on what form of transitional

87-393 0 - 82 - pt.1 - 45
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arrangements are made, and what effect this has as to the law as it
mandates the Tribunal's actions in particular areas in particular
years.

And also I think you are correct that from your standpoint the
Tribunal might as well be consistent with respect to compulsory
licenses.

I take it you have not heard very much in terms of arguments
for removal of compulsory license as to phonorecords, and mechani-
cal royalty.

Commissioner BRENNAN. That is correct. And that condition
hasn't changed from what it was when the matter was pending
before the Congress.

We are not recommending that the subcommittee repeal or
modify any of those licenses. We merely presented to the subcom-
mittee a comparative analysis of the justification for the various
licenses, taking into account such factors as the clearance problems
of the user, the bargaining position of the copyrightowner com-
pared to the user and the impact of the user's activities on the
general public. But we are not recommending that the subcommit-
tee at the present time undertake to repeal any of the other
licenses.

Mr. KASTENMEIER. You are aware that the Register of Copyrights
has made recommendations for substantial changes.'

Commissioner BRENNAN. That is right. As I understand his posi-
tion, though, he would make the effective date of any repeal of the
compulsory license at a period 3 to 5 years after enactment.

Mr. KASTENMEIER. Other than the affected industries, I think
most of the witnesses who have testified for removal of the compul-
sory license have suggested a substantial period of phasing in and
phasing out.

Commissioner BRENNAN. That is also the approach I think that
is reflected in our testimony. We have urged upon the subcommit-
tee that in analyzing the argument concerning retention of the
compulsory license, the subcommittee give some thought to wheth-
er clearance mechanisms can be established. We think that is an
issue which deserves the attention of the subcommittee, particular-
ly in the light of the previous determinations by the Congress on
the policy questions.

Mr. KASTENMEIER. You note that the GAO report contained a
garbled and erroneous account of the view of the Commission
concerning che Office of General Consel. In your view how is it that
they got such an account? Do you think they just misunderstood
the various commissioners when they interviewed them, or what?

Commissioner BRENNAN. There is no difference of opinion as to
support for access to legal services or legal advice. But that must
be distinguished from the recommendation for a full-time in-house
General Counsel.

My position on that has been consistent. I have supported the
clear mandate of this committee that the commissioners perform
themselves all their professional responsibilities whenever feasible.

I believe that our recommendation to amend section 806 is a cost-
effective resolution of this issue.

Mr. KASTENMEIER. One of the problems that seem to accompany
the several years of the Tribunal's existence is-by virtue of the
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timing of the mandate for consideration of the various compulsory
licenses-that the work of the Tribunal has been uneven in terms
of its demand upon the commissioners. This probably accounts for
some of the budgetary problems. At times in early 1978-1979, when
matters were not then pending of this consequence, the Tribunal
did not make very great demands. While the Tribunal made de-
mands for $700,000 or whatever in terms of funding, it did not in
fact use or spend that much. That, in turn, begot a lower spending
level in subsequent years, and really in a sense pinched if not
curtailed the Tribunal's activities.

Is there any way the statutory mandate can be reshuffled or
reconstituted to produce, from a time sequence, a more even effect
in the demands upon the Tribunal?

Commissioner BRENNAN. I don't believe it is necessary. We
should not overreact to a unique condition which arose for a vari-
ety of reasons in 1980. When the Congress was completing action
on the revision bill in 1976, it was understandable that those
interests who saw a possibility of getting an increase in rates by
virtue of an adjustment proceeding wanted to have the review
mandated at the earliest feasible date. And consequently, with the
exception of public broadcasting, all these proceedings were pro-
gramed into 1980.

On top of that, for a variety of reasons which were described in
the GAO report, it was not possible to proceed with the initial
cable distribution as early as originally expected, and much of that
activity was also pushed into calendar year 1980.

I cannot imagine that that condition will arise in the future, and
therefore I do not see any necessity for Congress to alter the
existing projected review dates.

Mr. KASTENMEIER. Thank you.
That terminates the questions I have this morning. There are

other matters, more technical aspects of distribution and so on,
which I will not raise this morning.

There is another vote on.
I do believe, however, that to the extent we will be disposed to

act on legislation which will in some form or another affect the
Tribunal, we will again confer with you and solicit your opinion,
either en banc or otherwise, as the case might be. We do appreciate
the appearance of all four of you here this morning, and I personal-
ly want to compliment you for what I think has been an excellent
job under adverse circumstances in some respects. It was my im-
pression that the GAO report was essentially positive with respect
to its evaluation of the Tribunal.

We will stand in recess, pending our last witness, for 10 minutes.
Commissioner BRENNAN. Thank you, sir.
[Whereupon, a short recess was taken.]
Mr. KASTENMEIER. The committee will resume the hearing.
Now it is a very distinct pleasure on my part to be able to greet

the next witness who is a new witness before this subcommittee.
We knew him, of course, as one of the outstanding House staff
members in the past with our sister committee on commerce, but
he is here in a new and elevated capacity.

I am very pleased to greet Hon. Bernard Wunder who is Assist-
ant Secretary of Commerce for the National Telecommunications
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and Information Agency of the U.S. Department of Commerce. We
value not only his past experience and insights in communications
but his new perspective in terms of his new capacity, and we are
very pleased to have you.

TESTIMONY OF THE HON. BERNARD WUNDER, ASSISTANT SEC-
RETARY OF COMMERCE FOR THE NATIONAL TELECOMMUNI.
CATIONS AND INFORMATION AGENCY
Mr. WUNDER. Thank you, Mr. Chairman. Thank you very much.
Mr. Chairman, I have a 13-page statement which, with your

permission, I would ask be inserted in the record, and if I could
just summarize it--

Mr. KASTENMEIER. Of course. Without objection, your statement
in its entirety will be made part of the record, and you are free to
summarize your views as you see fit.

[The complete statement of Mr. Wunder follows:]

PREPARED STATEMENT OF BERNARD J. WUNDER, JR., ASSISTANT SECRETARY FOR
COMMUNICATIONS AND INFORMATION, NATIONAL TELECOMMUNICATIONS AND IN-
FORMATION ADMINISTRATION, U.S. DEPARTMENT OF COMMERCE

Thank you for this opportunity to discuss NTIA's views regarding appropriate
cable television copyright arrangements, and to explain briefly why we think that
the special regulatory system created by the 1976 copyright legislation warrants
revision. We participated, as you know, in the recent oversight hearings held by the
Senate Judiciary Committee in May 1981. Let me reiterate our basic policy position:
The current cable copyright system is an anachronism difficult to reconcile with
prevailing industry conditions. It is, therefore, appropriate and desirable, in our
judgment, for Congress to revisit the 1976 Act, and seek to phase-out its provisions,
in favor of a more marketplace-oriented approach.

Philosophically, we believe strongly that the Federal Government should not try
to regulate transactions that can be conducted efficiently in the free market. The
1976 Act clearly departs from this fundamental, philosophical preference for free,
unregulated, marketplace competition. The law endeavors not only to set prices for
the creative output of private entrepreneurs; it also intrudes directly into the
division and distribution of the royalty fees collected. We are unaware of any
credible evidence that the Federal Government is particularly well-equipped to
handle such tasks. Indeed, the weight of the available evidence dictates precisely
the opposite. And, regardless of prevailing conditions in the early Seventies, we do
not believe that there is any sound basis for continuing to assume that the Govern-
ment must intervene into the programming marketplace because of "market distor-
tions."

From a factual perspective, the cable television provisions of the 1976 Copyright
Act clearly reflect competitive and marketplace assumptions that have been under-
mined, if not completely overcome, by subsequent events. The cable television
business has changed dramatically since 1976, and the important services the indus-
try provides today are quite different. Fifty channel cable systems, multiple "tier-
ing" of pay programs, nationwide distribution of shows via satellite, and an increas-
ing diversity of "auxiliary" services characterize the cable industry today. While
twelve-channel systems relying heavily on imported, distant signals still exist, these
kinds of operations are fast becoming commercially obsolete.

Since 1976, there have also been substantial changes in the cable television
regulatory environment. In the Home Box Office decision, for example, the FCC's
pay cable television rules were struck down., The FCC in 1976 lifted its restrictions
on the use of receive-only satellite earth terminals, thus greatly facilitating satellite
relay of programming to cable television systems nationwide. The Supreme Court's
Midwest Video II ruling eliminated FCC requirements that 12-channel cable sys-
tems upgrade to 20-channel capacity by 1981. It also struck down FCC leased, public,
educational, and governmental access requirements.2 Last Fall, of course, the FCC

Home Box Office, Inc. v. FCC, 567 F. 2d 9 (D.C. Cir. 1977).2 FCC v. Midwest Video Corp., 440 U.S. 689 (1979).
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elimninated its syndicated exclusivity rules, as well as the restrictions on the
number of nonlocal or "distant" signals cable systems may import into particular
markets. This decision was affirmed last week by the Second Circuit court of
appeals

3

Contemporaneous with these regulatory changes, and perhaps because of them,
there has been a tremendous influx of investment capital into the cable television
business. The industry that once was characterized by "mom and pop" operations
serving chiefly rural and suburban subscribers, today is dominated by the subsidiar-
ies and affiliates of some of the largest U.S. corporations. The largest cable firm,
and dominant pay cable operation, for example, are subsidiaries of Time, Inc.,
currently 135th on the Fortune 500. The second largest cable firm is a subsidiary of
Westinghouse; the third largest cable firm is a joint venture of Warner Communica-
tions and American Express. The leading vendor of syndicated programming,
Viacom, is also a significant factor in the cable television business. Major national
newspaper firms, such as the Los Angeles Times, the New York Times, and New-
house Publishing, and major multinational corporations, such as General Tire and
General Electric, are also major stakeholders in this fast growing business.

These regulatory changes and this influx of substantial new investment capital,
have combined to cause very significant, real cable growth. Today, for example, the
industry is about twice as large as it was in 1976. Subscribership has roughly
doubled and cable industry revenues tripled, to about $3 billion this year. Reliable
projections call for the cable industry to double again in size by 1985, bringing total
subscribership into the 35 million range-more than a third of the country's TV
households-and for revenues to approach $10 billion by the end of this decade.

The compulsory licensing feature that is central to the 1976 Copyright Act was
adopted because its proponents had successfully argued two key points. First, they
argued-and Congress accepted the argument-that cable's relative weakness in a
programming market allegedly dominated by big television networks, big television
stations, and big television program producers meant that, forced to bargain, cable
television would lose out. In other words, they successfully argued that Government
intervention to serve as an "equalizer" was necessary to make the programming
market work for cable, and, ultimately, for cable television subscribers.

Second, however, the proponents of the compulsory license scheme succeeded in
persuading Congress that the transaction costs associated with other options would
be prohibitive. In other words, what with so many cable systems, channels, distant
signals, and different programs requiring individual cable entrepreneurs to bargain
on a signal-by-signal basis would be tantamount to foreclosing them altogether from
the marketplace. I would note here, parenthetically, that these twin arguments-
"market necessity" for blanket licensing, and "excessive leverage" on the part of
one or more parties-were central to the recent ASCAP litigation.4

"Market failure" assumptions such as these buttress virtually every other sort of
regulatory system. It is certainly appropriate for Congress to assess the current
validity of the premises underlying the 1976 Copyright regulatory scheme, particu-
larly given the very rapid and substantial changes that have occurred and are
ocurring in the cable television business.

It is not clear for the available evidence, for example, that the cable television
industry today overall lacks sufficient economic "clout" to be able to function
effectively in the programming marketplace. Copyright owners, in general, seek the
widest possible distribution and the best possible price in marketing their products.
Some opponents of full copyright liability argue that an FCC experiment thirteen
years ago "proves" that nothing but a statutory, compulsory licensing approach will
work. Unless compelled by law to do so, they argue, neither broadcasters nor
programmers will license the further distribution and exhibition of their product by
cable.

No recent empirical evidence, however, supports this pessimistic view, and,
indeed, there is some substantial basis to assume that the marketplace can work
here in most regards. Firms such as Time Inc., General Electric, and American
Express obviously are not without resources. These companies appear able to buy
other production factors needed to provide cable service-equipment, for example-
without special Government assistance. A substantial number of cable television
systems are also owned by broadcast television interests (though rarely in cotermi-
nous markets). It seems far less likely today that might have been true in 1976 that

3 Malrite TV of New York, Inc. v. FCC.- . 2d -, Civ. No. 80-1420 et al. (2d Cir., June 16,
1981).

'See CBS, Inc. v. ASCAP. 562 F. ed 130, 1:35, 137 (3d Cir. 1977), revd 441 U.S. 1 (1979). See
also Note, Antitrust and Nonprofit Entities, 94 Flarv. L. Rev, 802, 817 (1981).
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broadcasters and programmers will flatly refuse cable systems the right to retrans-
mit their signals. Some major cable television interests, moreover, such as Warner
Communications or Viacom, for example, have corporate interests in a number of
ostensibly conflicting business camps, being simultaneously engaged in the produc-
tion, distribution, and dissemination of programming, using a variety of media,
including cable. It seems unlikely to me that the programming arm of Warner
Communications, for instance, would deny the cable television divisions retransmis-
sion rights.

It is true that relative equality of bargaining position is one prerequisite to
achieving a truly competitive marketplace. In the case of some smaller, more rural
cable systems, the bargaining inequality premises underlying the 1976 Act may
remain quite valid. We think however, that this premise is far less valid in respect
of the larger, MSO-affiliated cable systems that are increasingly wiring our major
metropolitan centers. In short, while the special "equalizer" purposes of the 1976
Act may still be valid for some segments of the industry, the number of cable
systems and interests that require such extraordinary Goverment assistance today
is probably limited.

There is also a dearth of credible evidence available to support the so-called"marketplace necessity" argument that proponents of the 1976 legislation employed
so successfully. Organizations such as ASCAP, BMI, SESAC, and the Copyright
Clearing House, demonstrate that markets can and will evolve workable mecha-
nisms to limit transaction costs. These systems appear to work well for the televi-
sion and radio, video cassette and disc, music, and print industries. The pay cable
television business does not benefit from the compulsory license-statutory fee ar-
rangements established under the 1976 legislation, yet that business clearly is now
thriving.

It is not true that a marketplace approach necessarily implicates thousands and
thousands of different transactions among many different people. For example, the
top 25 multiple system cable operators today serve about 12 million subscribers or
some 64 percent of toda s cable audience. The top 10 cable companies serve about
40 percent of all subscribers, or about 7.5 million cable homes. Whereas the largest
multiple system operator in 1976-Teleprompter-served only 1 million subscribers,
the largest such operator today-Time Inc. s ATC affiliate-serves approximately
1.5 million cable homes. We are aware of no credible evidence clearly demonstrating
that Time Inc., for example, is unable to negotiate a suitable licensing arrangement
with program producers, especially in light of the obvious success of its other
affiliate-Home Box Office-in negotiating, typically, with the same corporations.

Again, for the very small, rural cable television systems, transaction costs may be
an important consideration. For the major companies in the cable television busi-
ness, however, such costs should not be a decisive factor.

Several alternatives to the current compulsory license-statutory fee system have
been proposed, as you know. One former member of the Copyright Royalty Tribunal,
for example, urged the elimination of the entire arrangement, in favor of full
reliance on private marketplace negotiations. Other proposals include continuing
the present arrangements for that complement of signals that the FCC allowed,
before the recent deregulation action, but requiring all cable systems to negotiate
for "new" distant signals. Or, continuing the benefits of the 1976 legislation unal-
tered for cable television systems of a certain size or located in markets of a certain
size. Or, continuing the present cable copyright scheme intact, but substantially
increasing the present statutory fees that cable systems pay.

These hearings, as well as those that the Senate Committee has held, serve a
useful, indeed an invaluable purpose, since they will produce the current and
credible factual basis necessary for any objective net assessment of the pluses and
minuses associated with the current-and the variously proposed-cable copyright
arrangements. There is today, unfortunately, too little objective evidence available,
in our view, to support fully any definitive appraisal of whether the current cable
copyright system is working, and to precisely whose benefit or detriment.

Philosophically, NTIA strongly favors relying to the maximum extent possible on
competition and marketplace forces. We are, therefore, not favorably inclined
toward proposals that call for simply "fine-tuning" the present cable copyright
arrangements. On the other hand, however, we are unaware of any clear evidence
that the present arrangements are in fact causing severe or irremediable harm. We
are fully aware of the fact that significant transitional equities are at issue. In the
case of a major market cable television system, the risks to cable subscribers
'associated with elimination of the compulsory license, for example, appear not
especially great. Those metropolitan areas typically benefit from an abundance of
over-the-air broadcast service; cable subscribers also tend to enjoy somewhat greater
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incomes and to have available a diversity of news, entertainment, and information
choices.

The same is less true, however, in rural or less-well-populated suburban areas.
There, the local cable television system may in fact be the only reasonably available
source of news and entertainment to subscribers who tend to be less well-off and to
have fewer diversity options available to them to begin with. The absence of'a single
signal may be of some inconvenience or annoyance to cable subscribers in West-
chester County. The loss of a single signal is likely to be a much more severe
development for cable television subscribers in rural southern Delaware, however,
where little has been available except "on the cable." When one thus considers the
risks of any "flash cut" elimination of the present cable copyright system and
associated compulsory license, for urban dwellers these risks are not great. But for
rural cable subscribers, the situation may be very much different.

We intend to review the results of the Committee's hearings closely, because cable
copyright issues are very important. Most communications experts agree that we
are now at a water-shed in the development of our electronic media. The cable
television industry is growing exponentially both in size and in the diversity of its
offerings. At the same time, the number of choices available through video discs and
cassettes from conventional over-the-air television, even from possible direct broad-
cast satellite operations, is likely to continue to expand.

If the American public is to benefit fully from the diversity of news and entertain-
ment choices that both new and familiar technologies can offer, an enormous
amount of program product, or "software," will be required. It is thus very impor-
tant that we insure that our copyright arrangements provide program producers
and artists an adequate and sustained incentive to continue to produce.

the prevailing cable copyright arrangements probably do not provide much af-
firmative incentive to produce, and they thus fall short of the Constitutional admo-
nition--that Congress should "promote the progress of the useful arts." There is
also some reason to believe that these regulatory arrangements generate an unde-
sirable propensity on the part of some cable systems to over-consume. Because
distant signals cost significantly less than alternative programming, cable operators
may have an incentive to rely on them, and not to provide the diversity of new
choices that cable television is particularly well-suited to deliver. This is an impor-
tant consideration, since about 80 percent of cable television systems today have 12
or fewer channel capacity. Since much of this otherwise available channel capability
is occupied relaying distant signals-which may now duplicate locally available
broadcast programming-the ability of new programmers to emerge may be handi-
capped unnecessarily.

I want to stress that we have reached no firm or final determinations regarding
revision of' the 1976 Copyright legislation. Clearly we are tilting in the direction of
substantial, marketplace-oriented changes. At present, however, our grasp of the
potential upside gains and possible downside losses is not fully complete.

The Subcommittee and its expert Staff are to be commended for undertaking this
review of this complicated and traditionally controversial area. NTIA, of course,
stands ready to provide you with whatever assistance you may require and to work
affirmatively with Congress in developing reform legislation reasonably satisfactory
to all of the industries involved and-more importantly-promotive of the public's
interests.

Mr. KASTENMEIER. I am very regretful that these votes have
delayed proceedings this morning. You have been very patient.

Mr. WUNDER. Mr. Chairman, you don't have to apologize about
the House to me. I understand better than most.

Thank you for this opportunity, Mr. Chairman, to discuss NTIA's
views regarding appropriate cable television copyright arrange-
ments and to explain briefly why we think the special regulatory
system created by the 1976 copyright legislation warrants revision.
We participated, as you know, in the recent oversight hearings
held by the Senate Judiciary Committee in May 1981.

Let me reiterate our basic policy position: The current cable
copyright system is an anachronism difficult to reconcile with pre-
vailing industry conditions. It is, therefore, appropriate and desir-
able, in our judgment, for Congress to revise the 1976 act and seek
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to phase out its provisions in favor of a more marketplace-oriented
approach.

Philosophically, we believe strongly that the Federal Govern-
ment should not try to regulate transactions that can be conducted
efficiently in the free market. The 1976 act clearly departs from
this fundamental, philosophical preference for free, unregulated,
marketplace competition.

From a factual perspective, the cable television provisions of the
1976 Copyright Act clearly reflect competitive and marketplace
assumptions that have been undermined, if not completely over-
come, by subsequent events. The cable television business has
changed dramatically since 1976, and the important services the
industry provides today are quite different.

Contemporaneous with these regulatory changes, and perhaps
because of them, there has been a tremendous influx of investment
capital into the cable television business.

These regulatory changes and the influx of substantial new in-
vestment capital have combined to cause very significant, real
cable growth. Today, for example, the industry is about twice as
large as it was in 1976. Subscribership has roughly doubled and
cable industry revenues tripled, to about $3 billion this year.

The "market failure" assumptions prevalent in 1976, in our view,
no longer are extant. It is certainly appropriate for Congress to
assess the current validity of the premises underlying the 1976
copyright regulatory scheme, particularly given the very rapid and
substantial changes that have occurred and are occurring in the
cable television business.

It is not clear from the available evidence, for example, that the
cable television industry today overall lacks sufficient economic
clout to be able to function effectively in the programing market-
place.

No recent empirical evidence supports this pessimistic view and,
indeed, there is some substantial basis to assume that the market-
place can work here in most regards. Firms such as Time, Inc.,
General Electric, and American Express obviously are not without
financial resources. These companies appear able to buy other
production factors needed to provide cable services-equipment, for
example-without special government assistance.

There is also a dearth of credible evidence available to support
the so-called "marketplace necessity" argument that proponents of
the 1976 legislation employed so successfully. Organizations such as
ASCAP, BMI, SESAC, and the Copyright Clearinghouse, demon-
strate that markets can and will evolve workable mechanisms to
limit transaction costs.

It is not true that a marketplace approach necessarily implicates
thousands and thousands of different transactions among many
different people. For example, the top 25 multiple-system cable
operators today serve about 12 million subscribers or some 64
percent of today's cable audience. The top 10 cable companies serve
about 40 percent of all subscribers, or about 7.5 million cable
homes.

Again, for the very small, rural cable television systems, transac-
tion costs may be an important consideration. For the major com-
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panies in the cable television business, however, such costs should
not in our view be a decisive factor.

These hearings, as well as those that the Senate committee has
held, serve a useful, indeed an invaluable purpose, since they will
produce the current and credible factual basis necessary for any
objective net assessment of the pluses and minuses associated with
the current-and the variously proposed-cable copyright arrange-
ments. There is today, unfortunately, too little objective evidence
available, in our view, to support fully any definitive appraisal of
whether the current cable copyright system is working, and to
precisely whose benefit or detriment.

The same is less true, however, in rural or less-well-populated
suburban areas. There, the local cable television system may in
fact be the only reasonably available source of news and entertain-
ment to subscribers who tend to be less well-off and to have fewer
diversity options available to them to begin with. The absence of a
single signal may be of some inconvenience or annoyance to cable
subscribers in Westchester County. The loss of a single signal is
likely to be a much more severe development for cable television
subscribers in rural southern Delaware, however, where little has
been available except "on the cable."

We intend to review the results of this subcommittee's hearings
closely because cable copyright issues are very important. Most
communications experts agree that we are now at a watershed in
the development of our electronic media. The cable television in-
dustry is growing exponentially both in size and in the diversity of
its offerings. At the same time, the number of choices available
through video discs and cassettes, from conventional over-the-air
television, even from possible direct broadcast satellite operations,
is likely to continue to expand.

I want to stress that we have reached no firm or final determina-
tions regarding revision of the 1976 copyright legislation. Clearly
we are tilting in the direction of substantial, marketplace-oriented
changes. At present, however, our grasp of the potential upside
gains and possible downside losses is not fully complete.

The subcommittee and its expert staff are to be commended for
undertaking this review of this complicated and traditionally con-
troversial area.

Thank you, Mr. Chairman.
Mr. KASTENMEIER. Thank you, Mr. Wunder, for your statement.
I believe I understand you, but perhaps I should try to elicit a bit

more precisely your position and that of the NTIA. It is that while
philosophically you would favor that arrangement which relies on
competition and marketplace forces, notwithstanding that, you are
not prepared to advocate precisely the changes which might lead in
that direction insofar as there is no clear evidence that the present
arrangements are causing severe or irremediable harm.

That tends to leave us where we are, more or less, even though a
compulsory license insofar as it suggests statutory interference
with free market forces is not consistent with the ultimate desir-
able marketplace philosophical concept.

Is that not correct?
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Mr. WUNDER. I would not want to leave you the impression, Mr.
Chairman, that we want to leave the situation where we find it,
clearly, for several reasons.

First, in terms of the data with respect to harm, I think that the
data there, in our view, are inconclusive. However, the significant
changes that have taken place-primarily as a result of the repeal
of syndicated exclusivity and the distant signal carriage rules-
would clearly warrant a revisitation of the 1976 act.

And, second, I would want to express very strongly a clear pref-
erence for a solution in which the Government is not involved in
determining what value is transferred for the use of property. That
is something that we believe can and should take place in the
marketplace.

So we intend to make a study to see if we can come up with some
more empirical data. Quite frankly, I have some reservations about
our ability to do that, and I think it will be inconclusive. But I
think that what has happened in the last year, plus especially all
the other things that have happened since 1976, the changes in the
industry, clearly warrant a change in this mechanism.

Mr. KASTENMEIER. You see, there is always theoretically the
question of which way do you go from whence you came. That is,
shall cable have any liability? You could have a free marketplace
in which it has no liability at all pursuant to the Supreme Court
decision which you are aware of 10 years ago or so.

Mr. WUNDER. Yes.
Mr. KASTENMEIER. Or you could subject them to full liability.
I only hypothetically open that choice because it would seem that

then there are four choices: no liability, absolute liability, relying
on however the marketplace affects matters, or things as they are
or adjusting the situation without affecting ultimately the compul-
sory license, or the sort of limited liability afforded by the compul-
sory license.

There are those four options, theoretically at least, to look at,
although they may not be.

Mr. WUNDER. There should be a movement toward full copyright
liability. I believe you have indicated, and other witnesses have
favored, some transition mechanism. We would favor that, too. We
would not favor a "flash-cut" change in compulsory license ar-
rangements. Plus, there are other things I mentioned in my state-
ment. What possibly needs to be looked at is certain exemptions for
smaller systems and rural systems who may not have the equality
of bargaining power that the large MSO's some of the large compa-
nies that are now involved in the cable industry have.

Mr. KASTENMEIER. One of the difficulties, of course-and I am
not arguing this from one position or another, but everyone under-
stands that we are dealing with copyright concepts and communi-
cations policy.

Mr. WUNDER. Yes.
Mr. KASTENMEIER. They confront one another in this. And the

parties, for example, the cable people, will say, "Well, if you want
us to go to a free market, then of course if you want to get rid of
this government interference, get rid of the 'must carry prohibi-
tions and all sorts of other regulatory prohibitions on us that vary
from a free market."
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Mr. WUNDER. Yes, there is some logic to that.
I would say that just as the changed circumstances with the

repeal of syndicated exclusivity and the distant signal carriage
rules have, amongst other things, been one of the trigerring factors
for you and the Senate to take a fresh look at this, if you were to
take action to move toward full copyright liability, I think that
that issue of "must carry" would be an appropriate subject for the
Telecommunications Subcommittee of the Commerce Committee to
take a look at.

I draw a fairly clear distinction between "must carry" and what
you are engaged in today. What ynu are engaged in today are
copyright issues, and I think "must carry" is clearly a communica-
tions issue.

Mr. KASTENMEIER. I agree. I do not believe this subcommittee
would deal with the "must carry" question other than to recognize
that it does exist.

Mr. WUNDER. Yes.
Mr. KASTENMEIER. And perhaps the Communications Subcommit-

tee would be importuned to deal with it depending in part on what
this committee does.

Mr. WUNDER. I'm sure that's right.
Mr. KASTENMEIER. As I understand your position, while you have

indicated a preference for going to the marketplace and ultimately
a preference for full copyright liability, it is your position that at
the present time there is not the sort of data and evidence to
compel immediate action.

Mr. WUNDER. The data that you are searching for and that I
believe you are asking me about, is data on harm. As a matter of
fact, I don't think that harm necessarily has to be clearly estab-
lished in order for one to urge, as a result of clear changes in the
regulatory environment and other changes in the cable industry
and the totally different environment now from 1976-I don't nec-
essarily put those two together, that one has to have that.

I think you can look at this question and deal with it in terms of
issues of Government regulation and price control and compensa-
tion and the ability for one to sell his product or his service in the
marketplace.

Mr. KASTENMEIER. In other words, even though the question of
harm is not clearly evident, notwithstanding that, we should feel
free to move ahead.

Mr. WUNDER. Yes; that would be my view.
Mr. KASTENMEIER. But also you make some point-and I am not

sure for what purpose-that there are distinctions between the
rural areas and the urban areas in terms of cable. What the system
and the viewer need is quite different in certain rural areas as
opposed to others.

How are we to treat that? Are you suggesting that one not be
subject to full copyright liability and the other be?

Mr. WUNDER. If you have an unaffiliated, small cable system in a
rural area with a small number of subscribers, in that case the
transaction costs may be high in a relative sense. I draw a distinc-
tion between that and a fairly large cable company in a larger
area, or a cable company that is affiliated with a much larger
company or a large MSO.



710

I can see where there may be a burden upon those smaller
companies, but I make the point only to illustrate that there may
be an inequality of bargaining position in that sense, and we have
sort of our classic market failure type of thing.

In other situations I don't see that premise. I see that there is
relative equality and ever-increasing equality of bargaining posi-
tion between those in the cable industry and those that supply the
programing.

Mr. KASTENMEIER. Where there is not an equality of bargaining
position on the part, let's say, of the small rural system, what do
you suggest we do in that case?

Mr. WUNDER. I think you should exempt them out.
Mr. KASTENMEIER. Exempt them out?
Mr. WUNDER. Yes.
Mr. KASTENMEIER. From the marketplace?
Mr. WUNDER. Yes.
Mr. KASTENMEIER. So philosophically we don't really reach them

in terms of competition in the free market.
Mr. WUNDER. I don't---
Mr. KASTENMEIER. I say that would be an inconsistency philo-

sophically.
Mr. WUNDER. It's an exception.
Mr. KASTENMEIER. An exception.
Mr. WUNDER. From the total-marketplace approach.
Mr. KASTENMEIER. Would you prefer under that scheme that

they be exempted from any payment, or would they make a pay-
ment under a compulsory license?

Mr. WUNDER. Under a compulsory license.
Mr. KASTENMEIER. Under a compulsory license?
Mr. WUNDER. Yes; that's the point. They could have the pro-

graming, make some payment under the compulsory license, and
avoid the transactional costs, and insure that the program was
there.

Mr. KASTENMEIER. Mr. Wunder, you are in a position as head of
the National Telecommunications and Information Agency to have
some vision into the future. At least I'm sure that that is part of
your task.

Do you see any technological changes in communications, wheth-
er it's with respect to satellites or with respect to programing or
other developments, which we might take into consideration in
possibly writing legislation for the next decade or so?

Mr. WUNDER. Clearly, I think, Mr. Chairman, what we will see is
a continuing use and a greatly enhanced use of the technologies
that we know about today. You have mentioned satellite technol-
ogy and microwave technology. We see that ever increasing.

Hughes is going to come up with a satellite network with addi-
tional programing. We see a lot of new entrants using the new
technologies. What we see is the use of the new technologies in the
future.

Mr. KASTENMEIER. Does counsel have any questions?
If not, I thank you for your initial appearance before this com-

mittee. I do hope, Mr. Wunder, that there will be other occasions
when you will be back for us to have the benefit of your judgment
on public issue matters before us.
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Mr. WUNDER. Thank you, Mr. Chairman. I enjoyed it.
Mr. KASTENMEIER. This concludes today's hearings. We will con-

vene at 10 o'clock tomorrow, hopefully not to be interrupted so
often, when we will have two witnesses, Ms. Barbara Ringer and
Mr. Frank Mankiewicz.

The hearing is adjourned.
[Whereupon, at 12:25 p.m., the hearing was adjourned, to recon-

vene at 10 a.m., Thursday, June 25, 1981.]
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HOUSE OF REPRESENTATIVES, SUBCOMMITTEE ON COURTS,
CIVIL LIBERTIES, AND THE ADMINISTRATION OF JUSTICE
OF THE COMMITTEE ON THE JUDICIARY,

Washington, D.C.
The subcommittee met at 10:30 a.m., in room 2226 of the Ray-

burn House Office Building, Hon. Robert W. Kastenmeier (chair-
man of the subcommittee) presiding.

Present: Representatives Kastenmeier, Railsback, Sawyer, and
Butler.

Staff present: Bruce A. Lehman, counsel; Timothy A. Boggs,
professional staff member; Joseph V. Wolfe, associate counsel; and
Audrey Marcus, clerk.

Mr. KASTENMEIER. The committee will come to order.
This morning is another hearing day of a series of hearings on

pending copyright legislation. I am very pleased to have as our first
witness the president of National Public Radio, Mr. Frank Man-
kiewicz, who has been a national figure. He was rescheduled for
this morning, and we are grateful to him for accepting this second
date.

Mr. Mankiewicz, you may proceed as you wish. We have your
statement.

TESTIMONY OF FRANK MANKIEWICZ, PRESIDENT, NATIONAL
PUBLIC RADIO

Mr. MANKIEWICZ. Thank you, Mr. Chairman. I appreciate the
opportunity to appear here on behalf of the more than 250 noncom-
mercial radio stations which are members of National Public
Radio.

I believe the committee has my prepared statement, and I would
hope that I could dispense with reading it and submit it for the
record.

Mr. KASTENMEIER. Without objection, it will be received as part
of the record, and you may proceed.

[The complete statement follows:]

PREPARED 'STATEMENT OF FRANK MANKIEWICZ

My name is Frank Mankiewicz. I am president of National Public Radio (NPR),
and I am appearing before this subcommittee on behalf of NPR and its more than
240 member stations. NPR is a private, non-profit organization. Its member stations,
predominantly FM, are supported by contributions from listeners, from the Corpora-
tion for Public Broadcasting and the National Endowments, and from private foun-
dations and corporations. Each station pays annual dues to NPR to support its
activities. In return, the member stations have access to 50 to 60 hours of NPR
programming per week. On the average, about 25 percent of a member station's

(71:3
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weekly schedule will consist of NPR material. The local stations produce the rest of
their programming themselves.

THE FACTS ABOUT CABLE RADIO

I am here today to discuss the retransmission of radio signals by cable systems.
Cable radio service is provided in largely the same manner as cable television. The
cable operator builds a large antenna capable either of receiving the entire FM
spectrum ("all-band" reception), or of selecting specific radio signals that the opera-
tor wishes to retransmit ("select signal" carriage). Just as he can for television, the
cable operator also may originate his own radio programming through original
productions or satellite connections. The radio signals are sent through the cable to
subscribers' homes. Radio service is installed in the home through a drop-wire off
the cable. Many subscribers hook up cable radio to their stereo systems to get the
best possible sound quality.

Cable radio offers several advantages to the subscriber. Compared to the ordinary
off-the-air receiver, cable radio provides better reception and the ability to pick up
signals from greater distances. Also, cable systems are beginning to offer original
audio services.

This subcommittee may be surprised to discover the extent of cable radio service.
NPR recently completed a survey of radio service offered by more than 250 cable
systems in 1979. The survey shows that nine out of ten cable systems offer radio
service to their subscribers. The survey results are even more striking when only
the larger cable systems-those with revenues over $320,000 a year-are considered.
All but one of the 65 larger systems in the survey carried radio programming. The
survey also showed that 43.6 percent of all cable systems incur the extra expense of
retransmitting radio on a select signal basis.

Plainly, radio has become an integral part of the package of services offered by
cable systems. A good example is the radio service provided by Complete Channel
TV Inc. of Madison Wisconsin. In a 1979 article, the Director of Engineering for that
system reported that 1,400 of Complete Channel's subscribers were paying $1.75 a
month for FM-radio service, generating over $30,000 a year income for the system.
In fact, 23 of Complete Channel's subscribers received only the radio service, declin-
ing to pay for television. -This official also explained that when he chooses radio
signals to retransmit, he tries to offer the greatest possible diversity to subscribers.
One of the radio stations carried by Complete Channel was WERN-FM, the NPR
station in Madison.

NPR's programming is particularly appealing to cable systems. As the Carnegie
Commission reported in 1977, most commercial radio stations-85 percent-offer
one of five homogenized formats: "middle-of-the-road," country and western, Top 40,
"beautiful music," and religious. Those stations are largely indistinguishable from
stations in the cable systems' home communities. But NPR stations offer innovative
news programming four hours each day, documentaries, dramas, social and econom-
ic analysis, fine arts and classical music shows, as well as programs for specialized
audiences such as the handicapped, minorities and women. I

The demand for NPR on cable systems derives in part from the fact that only 60
percent of the country has a local NPR station. Moreover, because different NPR
stations focus on different audiences and types of programming, a cable system can
import several NPR signals without substantially duplicating the service to sub-
scribers. Finally, the high quality of NPR's programs certainly augments its appeal
to cable operators and subscribers.

For all of these reasons, as NPR's survey shows, over 63 percent of the cable
systems offering radio retransmit NPR signals, while over 53 percent retransmit
distant NPR stations. Projecting NPR's survey results over the 4,049 cable systems
filing Statements of Account in 1979, about 2,000 of those systems retransmitted
distant NPR signals. In addition, 69.2 percent of the larger cable systems carried
distant NPR stations. In all, over 78 percent of the retransmissions of NPR signals

'In the words of Newsweek, NPR is pioneering a wealth of first-rate programming." The
,excellence of NPR's productions has brought international acclaim. In 1980, NPR was the first
American broadcaster to win the Prix Italia for original drama, the most prestigious radio
award in the world. When NPR's daily news programs "All Things Considered" and "Morning
Edition" won the Alfred I. duPoint-Columbia University Award or 1979-80, the prize stated:
"To its exemplary early evening series, 'All Things Considered,' National Public Radio has
added 'Morning Edition,' a two-hour program equally imaginative and resourceful in its han-
dling of news and public affairs. This three-and-a-half-hour daily commitment to quality journal-
isnM, the most intensive in network broadcasting, has earned National Public Radio its second
Alfred1I1. duPoint-Columbia University Award."
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were on a distant basis and half of the larger cable systems retransmit NPR on a
select signal basis, investing in expensive equipment to do so.

RADIO CLAIMANTS UNDER THE COPYRIGHT ACT

These market realities, I believe, bear out the judgment of the 94th Congress that
radio copyright holders are entitled to some share of the cable royalty fund. Section
111(dX4XC) of the Act directs the distribution of cable royalty fees to radio copyright
owners as compensation for the distant retransmission of their works by cable
systems. But the Copyright Royalty Tribunal ignored that mandate in the first
distribution proceeding and denied any compensation to radio claimants. This error
was partly due to the practical difficulties that peculiarly confront radio copyright
owners in preparing a claim for the Tribunal. These practical problems can be cured
by a straightforward revision of the Copyright Act itself.

The threshold problem facing radio claimants is a significant one: the official
information that the Copyright Office requires from cable systems does riot describe
adequately their cable radio service. In Statements of Account filed with the Copy-
right Office, cable systems identify the television and radio signals that they re-
transmit. They do not disclose which radio signals are retransmitted on a distant
basis, even though they do provide that data for television signals. Frequently, the
Statements do not even identify the particular radio signals retransmitted, but
report only "all-band" carriage, the retransmission of the entire FM spectrum. As a
result, unlike television claimants, radio claimants must conduct expensive annual
surveys of cable radio service to support their claims.

In attempting to conduct a survey, however, radio claimants encounter a second
obstacle: the ambiguous definition of "distant" radion signals under the Act. The
Act incorporates FCC regulations on service area contours to define local and
distant signals. But two different such lines appear in the FCC rules for FM radio. I
In contrast, the relevant FCC regulations for television provide a single, precise
delineation of distant and local. I Radio claimants must establish their own work-
able definition of distant signals and the Copyright Royalty Tribunal then must sort
out potentially confusing data.

Third, and most significantly, the Copyright Royalty Tribunal has been unable to
set criteria for establishing the value to cable systems of distant radio signals, as
compared to distant television signals. In last year's proceeding, now on appeal, the
Tribunal declined to provide any compensation to radio claimants.

One way to ease these practical difficulties might be to require that cable systems
identify on the Statements of Account all radio signals carried on a distant basis.
Although this solution might make it easier for NPR to submit a claim, it would
only shift to cable systems the administrative burden now borne by radio claimants.
That burden could be substantial, since it is not unusual for a cable system to
retransmit fifteen or twenty radio signals. This approach would not solve the
problem of how to define distant and local FM radio signals, and the Tribunal still
would face the task of dividing cable royalties between television and radio.

NPR SUPPORTS H.R. 3560

For these reasons, NPR supports the proposal in H.R. 3560 to earmark for radio a
modest share of the royalty fund. This course would eliminate the need for intricate
and nonproductive record-keeping by both cable systems and the government. The
set-aside would obviate the need to redefine distant and local FM radio signals, a
highly technical communications problem with many other ramifications. The
result would be a proper recognition of the ownership ri hts of radio producers,
combined with relief from substantial administrative burdens on claimants, cable
systems, and the Tribunal.

H.R. 3560 does not now specify the share of the royalty fund that would be
designated for radio. NPR proposes that six percent be set aside for radio claimants.
In developing this proposal, NPR has considered several factors. As I noted before,
the value of radio service to cable systems is clear from the simple fact that so
many cable systems go to the expense and trouble of retransmitting distant radio
signals. The NPR survey found that when cable systems levy an extra charge for
radio service, that price ordinarily exceeds 15 percent of the television service
charge. For example, the Madison, Wisconsin cable system I discussed earlier
charged $8.00 a month for cable television and $1.75 a month for radio. Commercial
syndicators of radio programming sell their product to cable systems for one cent

247 C.F.R. § 73.311.
347 C.F.R. §§ 76.57, 73.683.
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per subscriber each month, while television syndicators sell theirs for 10 cents per
subscriber each month. The six percent figure, as you can see, is on the low side of
these yardstick measures. And other radio copyright holders-along with the music
performing rights societies-could have claims on this radio share.

H.R. 3560 specifies that the radio portion of the royalty fund would be distributed
as compensation for the creation of original programming rather than for the mere
distribution of programs or material created by others. This is in accord with the
direction of the House Report on the 1976 Act that "copyright royalties should be
paid by cable operators to the creators of such programs.' H.R. Rep. No. 94-1476,
94th Cong.,- 2d Sess. at 89 (1976). By enacting a radio set-aside, Congress can ensure
that the traditional protections of the copyright laws are available to the creative
talents working in radio today.

APPENDIX

In preparation for the cable royalty distribution proceeding for 1979, NPR sur-
veyed the radio service of 250 cable systems. The raw data came from the State-
ments of Account filed with the Copyright Office by cable systems. Those State-
nents record whether a cable system offers "all-band' radio service, which involves

the installation of a single large radio antenna that picks up all available signals for
retransmission, or "select signal" carriage, which involves the erection of antennae
designed to receive only specific frequencies.

The Statements of Account, however, do not reflect whether the retransmitted
radio signals are of distant or local origin. Based on the FCC's regulations for
defining the "primary service area" for radio stations, NPR defined a distant FM
signal as one originating from beyond the one millivolt contour. The following
tables report the results of the survey:

TABLE 1.-OVERALL CABLE RADIO CARRIAGE

Total Percent

Num ber of cable system s in sam ple .......................................................................... 257 100.0
Sam ple system s w ith radio service ...................................................................................................................... 228 88 .7
Sam ple system s carrying radio on "select signal" basis .... ............................................................................... 112 43.6

TABLE 2.-CABLE SYSTEMS RETRANSMITTING NPR SIGNALS

Total Percent

Cable system s carrying ............................. ...... .. ..................... .............. . . . . ... 228 100.0
Cable system s carrying raai , eiransm itting NPR signals .......................................... ............................. 148 64.9
Cable system s carrying radio retransm itting distant NPR signals ........................................ ............................ 125 54.8

TABLE 3.-RADIO SERVICE OF LARGER CABLE SYSTEMS'

Total Pecenl
figures

Larger cable systems sampled ................................ ............ 65 100.0
Large cable system s w ith radio service ............................................................................................ .. ....... 64 98.5
Larger cable system s carryin g N PR signals ............................ ......................................................................... 55 84.6

'The Copyright Act specifies that "local service area" is the "primary service area" as defined
by the FCC. 17 U.S.C. § 11 1(fl. That term is defined by the FCC with respect to AM stations as"the area in which the ground wave is not subject to objectionable interference or objectionable
fading." 47 C.F.R. § 73.11(a). Although no such definition directly applies to FM broadcasters,
the House Report accompanying the 1976 Copyright Act (H.R. Rep. No. 94-1476, 94th Cong., 1st
Sess. at 100) refers to FCC regulation 47 C.F.R. § 73.311 as defining "primary service area" for
FM stations. But that rule simply requires that FM licenses specify two field strength contours
for their signal: the 70 dBu (3.16 mV/m) and the 60 dBu (1 mV/m, or "one millivolt") contours.
The one millivolt contour is most closely analogous to the Grade B Contour for television
stations that divides local and distant television service under the Copyright Act. See H.R. Rep.
No. 9-1-1476, supra, at 100; 47 C.F.R. §§ 76.65, 73.683. Consequently, NPR has used the one
millivolt contour in analyzing the survey results.
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TABLE 3.-RADIO SERVICE OF LARGER CABLE SYSTEMS '-Continued

Total Percent
figures

Larger cable system s carrying distant NPR signals .............................................................................................. 45 69.2
Larger cable system s w ith select signal radio service .......................................................................................... 38 58.5
Larger cable system s w ith select N PR .................................................................................................................. 31 47.7

'The larger systems are those that have to file a "Form 3" with the Copyright Office, and are defined as those systems with annual revenues of
over $320,000.

TABLE 4.-RETRANSMISSION OF NPR SIGNALS

Total Percent

Instances of retransm ission of N PR signals ......................................................................................................... 219 100.0
Instances of distant retransm ission of NPR signals .............................................................................................. 172 78.5

TABLE 5.-Charges for radio service

Sample cable systems levying monthly charge for radio service ............................ 132
Average monthly charge of those systems for radio service ................................... $1.55
Average monthly charge of those systems for television service ............................ $6.97
Average radio charge ($1.55) divided by average television charge ($6.97) equals 22

percent.
'Many cable systems charge for radio service the price specified for a "second-set" for

television service. Because those charges are not officially identified as for radio service, they
could not be included in this sample.

SUMMARY OF PREPARED STATEMENT: RICHARD N. LYNESS

1. INTRODUCTION

Richard N. Lyness is founder and a principal in Pay/Cable Associated, a manage-
ment and marketing consulting firm specializing in providing services to companies
in the cable and pay television industries.

2. CABLE RADIO SERVICE

Cable radio service is provided in much the same manner as cable television
service. The operator erects a large antenna capable of receiving the entire FM
spectrum ("all-band" reception) or several antennae directionally oriented to receive
specific signals which the cable operator wishes to retransmit ("select signal" car-
riage). Because of the size and location of these antennae, the cable system is able to
receive and retransmit distant signals which may be unavailable to its subscribers
through off-air reception. Some cable systems also use microwave systems and/or
satellite receivers to overcome long distances or terrestrial barriers to off-air recep-
tion.

Just as a cable operator can originate telc-vision programming, it may also devel-
op nonbroadcast radio programming, utilizing original productions, purchased pack-
ages, and/or satellite connections. In contrast to the large number of basic and pay
video program services for cable-such as Entertainment and Sports Program Net-
work, Cable News Network, USA Network, C-SPAN, Home Box Office, showtime,
the Movie Channel and numerous others-there are few national sources of audio
programming for cable other than broadcast signals. While communities have often
required cable systems to provide active local access and production capability for
video, few if any systems have been required to develop local audio origination. As a
result, virtually all audio programming on cable consists of the retransmission of
radio broadcast signals. Although new nonbroadcast sources are being developed,
these services will likely remain an extremely small percentage of cable radio for
the foreseeable future.

Radio signals are sent through the cable to subscribers' homes. Radio service is
installed in the home through a drop-wire off the cable. Many subscribers hook up
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cable radio to their stereo systems to receive high quality stereo reception. General-
ly, radio signals can also be received through the television drop-wire, although
cable operators may attempt to prevent this with filters, signal traps, and other
devices.

3. CABLE CARRIAGE OF RADIO

Cable retransmission of radio signals is already quite extensive, and cable radio
and audio carriage are still growing. At a minimum, most cable systems carry all-
band FM or selected signals received at the cable head-end, offering subscribers FM
reception which is generally superior to that available to them over-the-air. Among
the newer systems offering 35 or more video channels, radio carriage is nearly
universal, and the carriage of distant signals obtained via microwave and satellite is
becoming common. As is noted in Section 5, Indicia of the Value of Radio, there is
ample evidence that the cable industry has invested significant resources to obtain
and deliver radio services.

Precise subscriber figures for audio services are impossible to obtain without a
major direct research effort. Many systems include radio retransmission in their
basic package, and therefore do not keep separate records of audio subscribers.
Others do not distinguish in their records between second television set connections
and radio connections, labelling both "second outlet" fees. Even in systems which
offer a discrete tier for radio services, many households are able to use the service
without paying for it, by running a wire from the television cable connection to an
FM receiver.

The conclusion that there is widespread cable radio carriage is, however, con-
firmed and supported by interviews with staff members of the Federal Communica-
tions Commission's Cable Bureau, franchising consultants, and managers and execu-
tives with many of the country's largest cable Multiple Systems Operators (MSO's).
Steven Yelverton is the Chief of the Microwave Branch of the Cable Television
Bureau of the FCC, and is responsible for reviewing and approving applications for
microwave frequencies and systems used by cable operators to carry video and audio
signals from their receiving antennae to head-end distribution points. It is his
observation that virtually every cable system offering more than 30 channels carries
FM signals.

The principals of two of the leading firms providing consulting services to commu-
nities considering or awarding cable franchises-Archer Taylor of Malarkey, Taylor
and Associates and Howard Gann of the Cable Television Information Center-both
confirm that the provision of distant and local radio signals is now a standard
feature of nearly all municipalities' requests for proposals from cable systems.

Interviews with programming or operations executives at many of the largest
cable MSO's, including American Television and Communications, Teleprompter,
Community Telecommunications, Warner-Amex Cable Communications, Cox Cable,
Times-Mirror Cable, Viacom, Storer Cable, Sammons Communications, and UA
Columbia Cablevision, demonstrate extensive radio carriage by their systems. These
interviews reveal that, while decisions regarding which radio signals are carried are
generally made at the local level, the majority of systems owned by these companies
offer radio carriage. Few of these companies keep close track of the extent of radio
carriage in their systems; none were able to estimate the number of audio subscrib-
ers in their systems, or state the revenues derived from audio carriage. All con-
firmed, however, that radio carriage is a standard feature of virtually all "new
build" systems.

Interviews with individual system operators further indicate that quality, diversi-
ty, convenience and cost are the primary criteria used by local operators in deciding
what radio signals to carry. Generally, systems carry stations on a "select signal'
basis from outside the local market if they offer formats that differ from those
available locally or are dominant stations from nearby markets.

4. CASE STUDIES

To provide an understanding of the different approaches to radio carriage among
cable systems, several systems that carry radio were studied. This study was not
intended to be representative of all cable systems. Rather, it was intended to
describe a variety of systems that carry radio in different markets.

a. Gill Cable, Inc., San lose, Calif
San Jose is a city of more than 200,000 households, located roughly 40 miles south

of San Francisco, in the country's fifth largest televis,on market. More than 50 off-
air Bay Area radio signals can be received in the community.
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Despite the ready availability of these off-air signals, Gill Cable has experienced
considerable success with its audio tier. Gill's "Three G Sound Around" service
consists of 30 off-air FM signals, and stereo sound for its pay-cable movie channel.
Distant NPR station KQED-FM, San Francisco, and distant Pacifica station KPFA,
Berkeley, are carried on the service. Gill charged each of the radio stations, except
the noncommercial stations, $500 to be carried by the system.

The service is marketed by Gill as a second in-home outlet, with an installation
fee of between $24.95 and $39.95, and a monthly fee of $3.75 over the systems $12.35
basic cable fee (in 1979, these figures were $2.50 and $9.35 respectively). Approxi-
mately one-fourth of Gill's 80,000 subscribers take the second outlet, andthe system
estimates that half of these customers do so to receive the FM service. The system's
marketing vice president reports that the audio service has been particularly useful
in enhancing the system's appeal to subscribers, especially before it added new pay
and satellite video services.

b. McPherson CA TV, McPherson, Kans.
McPherson is a community of roughly 4,700 households in Central Kansas, 60

miles north of Wichita, the 61st TV market. Cable penetration in McPherson is
slightly less than fifty percent. The town is served by one AM Middle-of-the-Road
station, and one Beautiful Music FM station. Stations available from surrounding
communities include three Top 40 formats, two Beautiful Music, two Centemporary,
one Middle-of-the-Road and one Religious station.

McPherson CATV offers an FM audio service consisting of 13 off-air signals,
including distant Wichita public radio station KMUW which is carried on a select
signal basis. About 15 percent of the system's subscribers pay the $20.00 installation
fee necessary to receive the audio service. There is no monthly fee for the service,
which is included in the $6.95 basic cable charge. The system manager cites particu-
larly good feedback from these subscribers regarding station KMUW, which is the
only source of classical music in the market, and the only station that "focuses on
serving a mature audience."

c. Muskegon Cable TV, Muskegon, Mich.
Muskegon is a community of about 42,000 households, located 45 miles north of

Grand Rapids, Michigan, the 40th television market. Cable penetration in the
community and the surrounding areas served by Muskegon Cable is 60 percent. The
community is served by four AM and three FM-stations; two Religious, two Country,
one Middle-of-the-Road, one Beautiful Music, and one Contemporary. Muskegon has
no public radio station.

Muskegon Cable TV offers 22 select audio signals for an installation fee of $10.00
and a monthly charge of $1.25 over the $6.95 to $7.95 basic rate (in 1979, the radio
rate was $1.00). Among the stations retransmitted are two distant NPR stations,
WMUK, Kalamazoo, and WKAR, East Lansing, Michigan, which is imported via
microwave. The system manager commented that he imports WKAR because sub-
scribers have requested it; WKAR is the system's major source of classical music
programming. About 500 of Muskegon Cable's 25,000 basic cable subscribers take
the audio service.

d. Total Television of Amarillo, Amarillo, Tex.
Amarillo is the 123rd television market, with 144,000 households and a cable

penetration of 49 percent. Total Television serves a franchise area of about 53,000
homes in Amarillo and surrounding areas in Potter and Randall counties. Amarillo
is served by six AM and five FM stations; four Country, three Top 40, one Contem-
porary, one Beautiful Music, one Rock, and one Religious. There is no public radio
station, no classical station, and no significant news or public affairs coverage on
radio.

Total Television offers eight select distant radio signals, including public radio
station KERA-FM, Dallas, and classical station WFMT. It also retransmits seven
local stations. The service is provided without additional charge above the $6.95
basic cable fee. Approximately 9,700 of the system's 30,000 basic subscribers pay
$2.00 per month for a second outlet; a majority of these, the system believes, are
used for FM service. The system incurs microwave charges of'$70.00 per month for
each of the seven distant signals imported from Dallas.

e. Cablecom of Modesto, Inc., Modesto, Calif
Modesto is on the fringe of the Sacramento/Stockton market, the 22nd largest

television market. Nearly 60 percent of the community's 40,000 households sub-
scribe to cable on the local Cablecom system. Modesto is served by five AM and four
FM commercial stations, including two Top 40, two Beautiful Music, two Middle-of-
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the-Road, two Country, and one Religious/Spanish station. There is no public radio
station in Modesto.

Cablecom offers its subscribers an audio tier with 24 FM channels. Included
among 10 local signals offered is NPR station KUOP in Stockton. Pacifica station
KFPA, Berkeley, is included among the distant signals offered by the systems, as
well as the satellite-delivered Chicago classical station, WFMT.

More than 8,000 of Cablecom's 23,000 subscribers now pay a fee of $.50 per month
over their $6.95 basic cable fee for the audio service. Although the number of basic
cable subscribers has remained relatively stable over the past two years, the
number of audio subscribers has increased substantially, from 2,588 out of 22,000
subscribers in 1979.

f Complete Channel TV, Inc., Madison, Wis.
Madison is the 195th television market in the country, with 191,000 households

and a cable penetration of 21 percent. The market is served by four AM and four
commercial FM stations: two Top 40, two Beautiful Music, two Middle-of-the-Road,
one Country, one Oldies, one Contemporary, and one Progressive. There are four
noncommercial radio stations in Madison, including public radio stations WHA-AM,
one of the country's first radio stations, and WERN-FM.

Complete Channel offers 35 FM and other audio signals to about 70,000 homes in
its franchise area of Madison and surrounding areas in Dade County. These signals
include both local public radio stations. In addition, it imports two radio signals via
microwave.

In 1979, 1,400 of the system's 27,000 subscribers paid $1.75 per month over their
$8.00 basic cable fee for the adio service. The system manager indicates that the
number of audio subscribers has now grown to between 2,000 and 3,000. He also
indicates that public radio plays a significant role in the appeal of the radio
offering, due to the receptiveness of Madison consumers to cultural and classical
music programming.

g. Texas Cablevision, San Angelo, Tex.
San Angelo is the 194th television market, with 33,000 households, and 59 percent

cable penetration. The community has four AM and four FM commercial stations:
three Country, two Top 40, one Middle-of-the-Road, one Beautiful Music, and one
Spanish. There is no public radio station in San Angelo.

Texas Cablevision aggressively markets an audio tier which consists of 19 select
FM and audio channels, including public radio station KERA-FM, Dallas, and
satellite-delivered WFMT. KERA and six other distant Dallas stations are delivered
to the system by microwave at a cost of roughly $35.00 per station per month. The
audio service, called "Musical Theatre Plus . . ." is provided as part of the basic
monthly charge of $8.00. Approximately 40 percent of the system's 20,000 subscrib-
ers pay $1.50 a month for second outlets; the system estimates that 30 percent of
these subscribers use this outlet for FM reception.

KERA was added to the service in January 1981. Texas Cablevision's office
personnel received frequent requests for the service from subscribers who received
the KERA-FM program schedule by contributing to KERA-TV, the Dallas public
television station. Since the KERA-FM, WFMT, and other services were added to
the audio tier, Texas Cablevision has installed new FM outlets at a rate of roughly
50 subscribers per month.

5. INDICIA OF THE VALUE OF RADIO

Evidence of radio's value to cable systems is provided, in part, by the existence of
several commercial audio distribution services, although, as noted above, nonbroad-
cast services are not as common in audio as in video.

a. Classical music station WFMT, Chicago is distributed by United Video via
Satcom I, Transponder 4. Cable systems pay 1 cent per month per subscriber for this
service. This compares to 10 cent per month for distribution of television station
WGN, also carried on Satcom I by United Video. Cable systems which carry WFMT
must also invest in approximately $4,700 worth of reception and head-end equip-
ment. In 1979, United Video had 24 affiliates serving 276,000 subscribers; there are
not 65 cable systems carrying WFMT, serving more than 500,000 subscribers.

b. Seeburg Radio's Lifestyle Service is a 24-hour, young Middle-of-the-Road instru-
mental music format, without commercials, sold to systems for use as background
music for automated data and information television channels. It is carried by
United Video on Satcom I, at a charge of between $40.00 and $100.00 per month,
based on a rate of 1 cent per subscriber. The service began in March 1981, and has
10 affiliates with 40,000 subscribers.
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c. Cable Radio leases hardware and programming in four formats, Classical,
Country, Beautiful Music, and Rock, at a cost of $7,200 per year for all four services.

d. Cable Music Works, a service of Video Data Systems, provides reel-to-reel and
cartridge tape playback units with automated program controllers in Easy Listen-
ing, Pop, and Country formats for $300 per month and about $10,000 in hardware
costs.

The value of radio to cable operators is also reflected in the hardware costs
associated with radio retransmission. All-band reception requires an omnidirectional
antenna, costing approximately $500, plus amplifiers and filters totalling another
$200 to $300. For select signal carriage, a cable system will typically erect one or
more directional antennae, costing between $200 and $800, and a fix-tuned receiver
with modular components for each signal retransmitted, at a cost of between $200
and $300 per station. Investment in equipment needed to receive signals via micro-
wave and satellite ranges from about $1,200 to $5,000. Microwave transmission fees
range between $35 and $200 per month for each station received.

6. INDICIA OF THE VALUE OF PUBLIC RADIO

Discussions with cable operators indicate that public radio is an attractive audio
product. Because public radio stations generally offer a distinct alternative to the
readily available commercial radio formats, operators may be more inclined to carry
them on a "select" signal basis. Public radio stations also differ from and comple-
ment one another. Thus, a cable system may choose to import a distant public radio
station even where one is already available in the local community.

The public radio station audience is broad, diverse, and loyal. A recent Simmons
survey indicates that this audience includes a range of occupational groups, includ-
ing those engaged in manufacturing, industrial, and trade as well as white collar
occupations. A third have incomes of less than $15,000. A significant segment of the
public radio audience is upscale and highly educated. The public radio audience,
though varied, is attracted largely by NPR's cultural and informational program-
ming. This is the same audience sought by cable operators when they transmit one
of the four new video services specifically targeted to "cultural" audiences. These
include:

ARTS.-An advertiser-supported basic cable service offering "a wide spectrum of
cultural programming from theatrical productions to shows focusing on sculpture
and gourment cooking." Launched by ABC and Warner Amex, the service has
already gained 700 cable affilitates.

CBS Cable.-An advertiser-supported basic cable service featuring music, dance
and drama. The service will be launched in October 1981.

RCTV/The Entertainment Channel.-A service which will combine corporate
sponsorship and subscriber fees, and feature BBC product, original American per-
formance productions, and special interest films. The service will be launched by
RCA and Rockefeller Center in early 1982.

Bravo!-A pay cable cultural program service offered to cable systems at between
$3.15 and $3.95 per subscriber per month. The service includes performance,
"behind the scenes" perspectives on events and performers, and calendars of upcom-
ing cultural events. Launched in December 1980, the service gained some 40 affili-
ates and 100,000 subscribers as of May 1981.

Each of these services is aimed at the well-educated consumers who are also
represented in NPR's audience. In addition to the obvious revenue benefits which
will accrue to the cable systems if these services are successful, their proponents
claim that serving this audience will gain other tangible benefits for the cable
operator, benefits which can also be gained by carriage of public radio:

"Subscriber lift"-Audiences for cultural and performance programming are
often otherwise "light" TV viewers who find cable's conventional mix of sports,
movies and traditional broadcast retransmission of limited appeal. The addition of
cultural programming to the cable system's offerings may allow it to gain subscrib-
ers among a segment which would otherwise be unreceptive, or marginally recep-
tive, to its marketing approaches.

Good will.-Community leaders often expressly support cultural programming.
Such cultural services may have more relative impact and appeal among leaders
and opinion-makers. When operators are submitting franchise proposals, or apply-
ing for renewal or rate increase, the inclusion of cultural programming in the
system's offerings may favorably influence public perceptions.

Subscriber retention.-The inclusion of cultural programming and other services
which are available on a limited basis in traditional broadcast channels should
increase subscriber satisfaction and enhance subscriber loyalty.
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To the extent that public radio attracts the same audience-and the Simmons
survey shows that public radio has a diverse audience of "cultural" consumers-
public radio clearly offers cable operators a parallel set of benefits. The quality and
diversity of programming which have become the trademarks of public radio make
public radio a valued service for cable systems.

Mr. MANKIEWICZ. And if I may, Mr. Chairman, just to touch a
couple of the major points that are in it, we are-NPR-a broad-
caster, perhaps the largest single producer of original radio pro-
graming, with more than 250 members stationed in local communi-
ties across the country.

We produce more than 2,500 hours of regular programing a year.
By "regular programing" I mean our basic core schedule, and to
that is added special events as they come along, whether they are
congressional hearings or presidential press conferences, or some
event that requires coverage all day, or a tragic event such as an
assassination attempt, or inauguration of a President, or the return
of hostages, and national Democratic and Republican conventions.
So we have more than 2,500 hours and we think that marks us as
the largest single producer of programing.

Cable radio programing is something you don't hear much about,
but over 90 percent of all cable systems have an audio component.
It hooks up easily with a wire off the cable, and many of the cable
systems require extra payment for it. Many subscribers, to what is
basically a cable television system, pay extra for the radio compo-
nent of that system. Nine out .of ten cable systems offer radio,
primarily retransmitting broadcast signals, although some trans-
mit originally produced signals.

National Public Radio, we think, offers-and indeed the record
seems to show-some of the most attractive radio signals, the ones
we produce and broadcast through our member stations for re-
transmission. In 1979 about 2,000 cable systems retransmitted NPR
signals on a distant basis, showing the rapid growth of cable radio.

The percentages are even higher for the larger cable systems,
and the reason is because we think our stations carry different
kinds of programing. Eighty-five percent of stations offer the same
five formats, and often those are the only formats that are availa-
ble in many communities. The NPR station offers a different

-format, whether it is serious in-depth news and public affairs or
some type of music, whether classical, jazz, or other that is not
offered in the local format.

We have a copyright problem. The statute, we believe-and I
think the language is pretty clear-gives radio certain rights. The
Copyright Royalty Tribunal initially in the 1978 hearings gave us
an award and then, under circumstances that remain to be ex-
plored by the court of appeals, took it away with no explanation,
although there was some reference to a hearing although not one
to which we had been invited. So we are contesting that. But in
any event the Tribunal did not, although we think in spite of the
language of the statute, give it to us.

We think there are a couple of reasons for that. We think it was
difficult practically because the definition of distant and local sig-
nals is unclear under the statute for radio, although clear for
television. And, second, the reporting requirements, the statements
of account required, are limited to cable systems with respect to
radio.
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And we think there are other reasons, too, namely, there was a
very difficult choice to be made by the Tribunal, and it simply
determined, for whatever reason, not to make that choice, and we
hope that Congress will make it instead.

We believe that the law provides that radio copyright holders as
well as television copyright holders are covered by the compulsory
license language. We think the language is clear. The purpose of
that license is to assure broad dissemination. We believe that the
evidence shows that cable operators value the radio component
highly; their listeners value it. There is money spent to deliver it
and money spent to receive it. And we believe we should not be in
the position of in effect giving away our programs, for which we do
hold a copyright, to cable systems with no compensation.

We are here in behalf of what we believe is a modest amount of
money, a 6-percent set-aside for all radio copyright owners. We
believe that would eliminate the need for intricate and nonproduc-
tive recordkeeping, particularly for our radio stations which are
necessarily, by reason of their license, noncommercial, and there-
fore find it even more difficult to maintain the work force and
other requirements that would be necessary to keep these records.
These surveys are expensive, in any event.

We think the size of the radio share, as I said, is modest. We
have evidence to show that separate charges by cable systems
average 15 to 20 percent of the television service charges, and we
think our request is substantially under that. Commercial syndica-
tors of radio programing sell their product to cable systems for 1
cent per subscriber each month, while television syndicators sell
theirs for 10 cents per subscriber each month. So we are below both
of those and we think it's a reasonable figure.

The rest of my testimony, Mr. Chairman, is contained in the
statement that I filed. It has the evidence attached to it on which
we rely, and I would be happy to answer any questions you may
have.

Mr. KASTENMEIER. Thank you very much.
Typically, are the radio signals retransmitted by cable systems

those derived within 50 or 60 miles, that is, within a distance in
which a local radio receiver could receive more or less the same
signals?

Mr. MANKIEWICZ. They are both, Mr. Chairman. Some cable
systems merely distribute the local radio signals, those that would
be available to a reasonably strong radio receiver in the communi-
ty served by the cable system. That is the so-called all band recep-
tion. And they take all the signals and enhance them, and there is
slightly better reception. But many of the systems bring in distant
signals that are not otherwise available, and those are, for the
most part, NPR signals.

Mr. KASTENMEIER. I take it they are on a regularly scheduled
basis.

Mr. MANKIEWICZ. Those are regular stations, yes. National
Public Radio stations are on the air at least 18 hours a day.

Mr. KASTENMEIER. And it is typical for a cable-I am not famil-
iar with transmitting the radio signal on cable-it is typical for
them to transmit the same band on a regular basis, the same
selections, or is it hit-and-miss?
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Mr. MANKIEWICZ. No, the signals are the same.
Mr. KASTENMEIER. Each day?
Mr. MANKIEWICZ. Each day. Precise figures, Mr. Chairman, are

that over 53 percent of all cable systems retransmit distant Nation-
al Public Radio signals. That is a high figure. In other words, more
than half of the cable systems offer National Public Radio stations
that are not available in the community of the service.

Mr. KASTENMEIER. It is, of course, not our purpose to redebate
matters that have been previously testified to and that are pending
before either the Copyright Royalty Tribunal or one of the courts,
but to some extent I gather your questions have been pending
either before the Tribunal or a court.

Mr. MANKIEWICZ. We made a case before the Tribunal based on
the 1979 figures, received a tentative award from the Tribunal,
which then disappeared between the preliminary statement and
the final opinion. We have appealed that in the court of appeals.

The problem there in part was a question of evidence, because
with the way the law is presently written it is very difficult to
determine the extent of distant transmission of radio signals,
whereas it is easy to do it with respect to television. And part of
that is involved before the Tribunal again this year.

Mr. KASTENMEIER. How did you settle on the figure 6 percent? Is
that an arbitrary figure?

Mr. MANKIEWICZ. There are elements of arbitrariness in it, yes,
necessarily, although what we have done is to take certain meas-
urements that we think make sense, for example, as I mentioned
in my testimony-I'll get the precise figures here.

When cable systems levy an extra charge for radio service, as a
great many of them do, that price ordinarily exceeds 15 percent of
the television service charge. So that that is one measure, 15 per-
cent.

For example, just at random, the Madison, Wis. cable system
charges $8 a month for cable television and $1.75 a month for
radio.

Another measure might be that commercial syndicators of radio
programing sell their product to cable systems for 1 cent per sub-
scriber per month while television sells it for 10 cents per subscrib-
er per month. That would seem to establish a 10 percent yardstick.
Our 6 percent is on the low side of both of those measures. But it is
to a certain extent an arbitrary figure. But we have deliberately
placed it below what we think are reasonable measurements.

Mr. KASTENMEIER. I take it that since you are a proprietor of
programing, and have special evidentiary problems, you feel it is
appropriate in this area, given the problems the Tribunal has, as a
policy matter to allocate what you call a set-aside for public radio
and therefore obviate the difference you have in proving a percent-
age for entitlement.

Mr. MANKIEWICZ. We think so, Mr. Chairman. We think we solve
a lot of problems, including the one to which you refer, which is
the extraordinary difficulty of the smaller stations in going
through all these transactions and recording them and the difficul-
ties the statute imposes. The statute can be reformed to require the
cable systems to list in more detail the transmission of radio pro-
grams. It would take the burden off NPR and its stations but
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simply place the same burden on the cable operators. We think the
proposal we have offered would simplify the administrative proce-
dures and save both sides an extraordinary amount of time and
money and other investment.

Mr. KASTENMEIER. My last question is: Since the set-aside would
affect all radio, public as well as commercial, how would 6 percent
or any other percent be allocated among the stations? In the case
of public radio would it go to a fund or foundation, either to CPB
or NPR or some other organization?

Mr. MANKIEWICZ. We think there is a reasonable way to make
that division. There is very little commercial radio that is retrans-
mitted in terms of a distant signal, the reason being that most
commercial radio is the same in terms of format in each communi-
ty. So we don't think that that would be a difficult matter. We
think it would be easy enough to agree from the evidence that is
available on that division. It certainly would not all go to National
Public Radio-by no means.

Then the division between the national production source and
that of our local stations we think could be determined even more
easily.

Mr. KASTENMEIER. I yield to the gentleman from Illinois.
Mr. RAIISBACK. Thank you, Mr. Chairman.
I am wondering, Mr. Mankiewicz, if you have any idea what

percentage of the National Public Radio would be carried by dis-
tant signal compared to other commercial radio. Do we have any
idea at all?

Mr. MANKIEWIcZ. I'm sorry. Would you repeat that?
Mr. RAILSBACK. Yes. I am asking what would be the percentage

of National Public radio compared to other commercial radio pro-
grams carried by cable?

Mr. MANKIEWICZ. In terms of total hours?
Mr. RAILSBACK. Yes, in terms of total hours or any comparable

relevant statistics.
Mr. MANKIEWICZ. Well, we have some statistics. I am not sure we

have that precise one, but I think we could probably find it. We
know that all the large cable systems carry radio. We know that 43
percent of them retransmit radio on a select signal basis.

Getting further down, we know that 63 percent-maybe this is
getting close to an answer-of the cable systems which offer radio
retransmit NPR signals, and that over 53 percent of them transmit
distant NPR stations.

Mr. RAILSBACK. What was the last figure?
Mr. MANKIEWICZ. Fift'y-three percent of the cable systems which

offer radio, which is almost all of them, retransmit distant NPR
signals.

Mr. RAILSBACK. OK.
Mr. MANKIEWICZ. Sixty-nine percent of the larger cable systems

carry distant NPR signals.
Mr. RAILSBACK. All right. So I guess what I am wondering is if

radio was allocated a 6 percent figure, what percentage of that
would likely go to public radio? You may not have the answer.

Mr. MANKIEWICZ. And what percent to commercial?
Mr. RAILSBACK. Yes, exactly.
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Mr. MANKIEWICZ. I think the figures suggest that it would be
something on the order of two-thirds to one-third.

Mr. RAJISBACK. Public radio over the other?
Mr. MANKIEWICZ. Yes.
Mr. RAILSBACK. And the reason for that is because of your

unique format and programming.
Mr. MANKIEWICZ. Exactly, the reason being that as between two

markets-not intending to be disrespectful to our commercial col-
leagues, but there is very little in a radio signal in market 1 that is
not available in market 2 in terms of format. And it doesn't make
a lot of sense to retransmit a country and western station, let's say,
from Denver to Boise.

Mr. RAILSBACK. I see.
Then the other likely groups that would have a claim, as you

have indicated in your statement, would be the performing arts
groups.

Mr. MANKIEWICZ. That is right.
Mr. RAILSBACK. BMI and ASCAP.
Mr. MANKIEWICZ. That is right.
Mr. RAILSBACK. And they would have a claim on some of your

programing--
Mr. MANKIEWICZ. Exactly.
Mr. RAILSBACK [continuing]. As well as some of the commercial.
Mr. MANKIEWICZ. That is correct, sir. I would add that there is

another reason for the edge in favor of public radio as to the
retransmission, and that is that we do far more original program-
ing than the commercial stations, which for the most part broad-
cast recorded music. We do live concerts, we do drama, we do an
extraordinary amount of news, public affairs, and a lot of different
kinds of music.

It is true also that the music copyright holders would share in
that, although again the bulk of our music is public domain music.

Mr. RAILSBACK. Does your 6 percent reflect-I am aware that you
had to do it with certain available information-but does it reflect
the fact that some cable does not retransmit radio? Did you take
that into account?

Mr. MANKIEWICZ. It does, sir, although that is a very small
amount.

Mr. RAILSBACK. Particularly by the larger ones. The larger cables
almost all retransmit radio.

Mr. MANKIEWICZ. Ninety percent of all cable systems, 9 out of 10
cable systems, and all but 1 of the 65 larger systems. But we did
take that into account. But it represents a relatively small dis-
count.

Mr. RAILSBACK. Let me ask you this, which may be very naive,
and if so, I plead guilty to being naive.

The Copyright Royalty Tribunal, it is my recollection, in the
claim of the broadcasters, awarded a fairly small percentage to the
broadcasters-I believe one-third. Maybe it did not include radio at
all. Did it include radio?

Mr. MANKIEWICZ. No.
Mr. RAILSBACK. And the percentage there was something under 4

percent.
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Mr. MANKIEWICZ. I think it was 3 percent. That is my recollec-
tion.

Mr. RAILSBACK. I think that's all. Thank you, Mr. Chairman.
Mr. KASTENMEIER. The gentleman from Michigan, Mr. Sawyer.
Mr. SAWYER. I have just one question. What are the five formats

used by stations which you mentioned?
Mr. MANKIEWICZ. Is it not mentioned in the statement?
Here they are: Middle of the road-MOR, as the jargon has it.

Again not to disparage elevators or dentists offices, but it is the
kind of music you hear there--

Mr. BUTLER. Up and down.
Mr. MANKIEWICZ. Yes. Country and western is the second.
Top 40, which is self-explanatory.
So-called beautiful music-which is a little more lush and toward

sort of the middle-brow classic from middle of the road.
And religious.
Then there are other categories, but those are the ones that

make up 85 percent of the formats.
There is a variant of the top 40 or rock, which is album-oriented

rock, which is one with longer selections and fewer vocal interjec-
tions.

But basically those are the formats: Rock music, top 40, religious,
country and western, so-called beautiful music which is sort of
Montovani and that category, and then middle of the road which
is--

Mr. SAWYER. Nitrous oxide.
Mr. MANKIEWICZ. In a manner of speaking.
Mr. KASTENMEIER. These five formats all involve principally

music?
Mr. MANKIEWICZ. They all involve music, yes.
Mr. KASTENMEIER. Because it is possible to have religious pro-

graming----
Mr. MANKIEWICZ. No, the religious is music. It is gospel or a

straight religious music program. Those five combine to make up
85 percent of the commercial radio band.

Mr. KASTENMEIER. The gentleman from Virginia, Mr. Butler.
Mr. BUTLER. Thank you, Mr. Chairman. I won't take but a

minute and I apologize for being late.
What portion of your funding is public funds?
Mr. MANKIEWICZ. In the public radio system the public funds are

slightly less than-about 30 percent. I would say slightly less than
a third. And from all appearances, that appears to be a declining
rather than increasing figure.

Mr. BUTLER. You are perceptive. [Laughter.]
Mr. MANKIEWICZ. For 1983 and, I assume, for 1984 and beyond,

that number-the upper limit is lower than the present figures.
Mr. BUTLER. If you got a 6 percent slice of the royalty fund--
Mr. MANKIEWICZ. That is the proposal; yes.
Mr. BUTLER. Would that replace the public funding?
Mr. MANKIEWICZ. Oh, no. It is not a very large figure. The total

amount that is under consideration here I think this year is
around $12 million. Six percent of that would be somewhere
around $700,000 of which, I assume, commercial radio would take
perhaps a third, the copyright music holders would take some more
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of that, and public radio might look to some perhaps $300,000,
perhaps something in that range, which doesn't begin to replace
the reductions in public funds.

We are looking to other and far more varied sources to try to
replace those funds, Congressman.

Mr. BUTLER. Yes, I understand that.
Thank you, Mr. Chairman.
Mr. KASTENMEIER. One last question, Mr. Mankiewicz.
You do not analogize radio with television, that is to say, to the

extent local signals retransmitted might not be entitled to a copy-
right return on a "must carry" basis, but the distant signals ought
to be. Do you have the same sort of configuration in mind?

Mr. MANKIEWICZ. We are talking about retransmission of distant
signals; yes.

Mr. KASTENMEIER. Retransmission of distant signals. And if the
cable were just retransmitting local signals, even enhanced as they
might be, that would not be of any concern in terms of liability?

Mr. MANKIEWICZ. That is right.
Mr. KASTENMEIER. Thank you very much for your appearance

here this morning.
Mr. MANKIEWICZ. Thank you.
Next the chair would like to call an old friend of this committee,

a person who has been here many times. Undoubtedly I think it
could be said no one in the country is more well informed and has
had more responsibility for copyright laws than our next witness,
Barbara Ringer, former Register of Copyrights in the Library of
Congress.

Welcome back.

TESTIMONY OF HON. BARBARA RINGER, FORMER REGISTER
OF COPYRIGHTS

Ms. RINGER. Thank you, Mr. Chairman.
Mr. Chairman, I am Barbara Ringer, former Register of Copy-

rights in the Library of Congress and currently of counsel to the
firm of Spencer & Kaye here in Washington. For many years
before my retirement from the Copyright Office in 1980 I was
actively involved in the development and drafting of the Copyright
Act of 1976. After enactment of the new law in October 1976, I was
the official with responsibility for developing regulations and proce-
dures that the Copyright Office was required to provide under the
statute. It is an honor for me to be invited to appear here and to
answer your questions to the best of my ability.

Of the various cop right issues now being considered by your
subcommittee, I simply have no doubt that the most difficult and
urgent is that of cable television, and for that reason I have limited
my written statement to that subject. But, of course, I will be most
happy to answer questions on any other subject that you care to
raise.

I am not going to read my entire statement, Mr. Chairman, but I
would like to speak from it at some length because I do have a
proposal to advance.

It does seem to me that we are at a turning point in the history
of mass communications in this country and throughout the world.
I don't think that is an exaggeration. I have been following with
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great interest and quite closely your hearings this spring and
summer, and they do strike me as much more than merely inter-
esting or significant or illuminating in themselves. The copyright
legislation that will emerge from these hearings will, like the act of
1976 itself, be a critical factor in determining the future course of
telecommunications here and abroad.

With your permission this morning, I should like to comment
very briefly on the fundamental issues that have emerged from
these hearings, as I perceive them, to analyze the legislative pro-
posals now before you very briefly, and to suggest some alternative
proposals for legislative solutions as to what I do perceive as one of
the most important public issues of our time.

This is an effort really to try to put this problem in some con-
text, and if you will bear with me I'd like to lay out three basic
issues and then go on from it.

Reduced to its simplest terms, what is facing your committee are
three basic issues in the cable field as I have identified them.

One, has the situation changed enough since 1976 to warrant
legislation at all, new legislation?

Second, if so, should compulsory licensing for cable retransmis-
sions be abandoned or retained-in the simplest terms, leaving
aside transitional provisions and things like that?

And, third, if compulsory licensing in some form is retained, how
should the present system be modified?

First, as to the changes since 1976, I don't think it is any secret
to anybody after your hearings now, Mr. Chairman, that the over-
all situation with respect to cable television has changed dramati-
cally since 1976, and if I might observe, I think it is partly because
of the act of 1976 that it has changed drastically.

Some of these changes were anticipated and dealt with in section
111; others are still evolving rapidly or are not yet out of the
planning stages.

However, there is one change-the deregulation of cable by the
FCC-this was not fully anticipated in 1976, and that radically
alters the copyright situation of cable retransmissions under sec-
tion 111.

I discuss in my paper five changes and, except for one, the
deregulation question, I will not go into them now because you
have heard them over and over again. I will just mention them by
name. They are:

The growth of cable systems, the enormous increase in subscrib-
ers, and channel capacity and so forth.

The introduction of superstations and satellite distribution serv-
ices, which is a matter of great concern but perhaps may be a little
exaggerated. It does change the mix somewhat, however.

Third, the introduction of direct broadcast satellites, which is
just on the drawing board but I think will undoubtedly have an
impact on this whole subject and has to be taken account of.

Fourth, the pay-TV networks, which have proved a disappoint-
ment to the copyright owners, and I think it is one reason they feel
disappointed with 111. They are not getting what they expected out
of cable TV networks.
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And fifth-and I will mention this in a little bit more detail-the
deregulation of cable by the FCC. To me this is by far the most
important change for your purposes.

And as you well know, Mr. Chairman, the 1976 act rested on two
legs:

One was the FCC regulations protecting the copyright owners by
limiting the signals and programing cable systems could carry in
certain situations. That was one of the absolute fundamental pil-
lars on which 111 rested.

The other was the copyright provisions that would give cable
systems a compulsory license to retransmit copyrighted program-
ing without advance permission, but only if the carriage was au-
thorized by the FCC rules.

The assumption was that if the cable system were to retransmit
programing that it was not authorized under the FCC rules to
carry, then they were subject to full copyright liability, and that
was a severe restraint.

Last September, as you know, by a 4 to 3 vote, the FCC agreed to
abandon its distant signal and syndicated program exclusivity
rules-one of the two legs supporting section 111, and it left it
pretty shaky, I believe.

Just last week, as you have heard, this action was upheld by the
Court of Appeals for the Second Circuit in the Malrite case which
ruled that the FCC acted legally in repealing what the court called
its copyright surrogates. It terms them "copyright surrogates" sev-
eral times-the distant signal and syndicated exclusivity rules.

This means, assuming that these are upheld-and I suppose
there will be efforts to get rehearing and to seek certiorari-but
assuming these rules are upheld, this means that henceforth cable
systems will be unlimited in the number of distant signals that
they can retransmit, and will be able to carry syndicated programs
without regard to objections from copyright owners.

And this is a big change, although how you deal with it I think is
a very fundamental question you will have to consider.

In my opinion the FCC's action leaves section 111 crippled and in
urgent need of legislative repair. In 1976 it was generally, if not
universally, assumed that the FCC might tinker with its rules, and
that if it did so the Copyright Royalty Tribunal could restore the
proper balance by adjustments in the statutory royalty rates. That
was an assumption. Whether it was true or not is something else
again.

It was not anticipated that the FCC would completely abandon
the protection it offered to copyright owners, and I do believe that
this change is too great to be appropriately and effectively re-
dressed in CRT proceedings. I believe that new legislation to deal
with this changed situation is warranted.

Turning now to the second basic question: Should the compulsory
license be retained or abandoned?

Assuming that new legislation is considered necessary, the next
basic question is whether you should simply do away with the
compulsory license.

I have in my prepared statement laid out arguments pro and con
for the compulsory license. I don't think I need run through them.
You have heard them over and over again.
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I will mention the one that seems to me the most telling, at least
from the cable point of view, and that is in my opinion the real
impossibility of one-on-one bargaining in all cases.

I think the witness you just heard is a good illustration of that.
Is cable to seek out all of the radio copyright owners? There are
literally hundreds of thousands-not just television and not just big
program suppliers. And it doesn't seem to me that it is any answer
to say, "We will provide," which the copyright owners do. There
probably would be middlemen that would arise, but I just cap't see
them covering every single copyright and every single potential
claim in an infringement suit if cable had no form of protection in
this situation.

This, it seems to me, is a pretty unanswerable argument, Mr.
Chairman, although there are various ways of dealing with the
problem, and I am not at all convinced that 111 as it now stands is
the best way of dealing with it.

I review these arguments that I lay out in my paper-and you
have heard them over and over again-and I have reflected hard
on the pros and cons of repealing the compulsory license outright.

Over the years, as you know, I think, I have generally looked on
compulsory license as a kind of last-resort compromise. It is not
something you automatically go forward with at the outset. You
come to it after a long period of discussions and in effect negotia-
tions in the legislative context.

I think compulsory license is an appropriate alternative to pro-
viding no protection at alI, and in many cases it is the only alterna-
tive.

I still feel this way, and if we were back in 1958 or 1960 when
this issue first started arising, before any Supreme Court decisions
holding that cable was not liable under the old law, before the FCC
rules, before your copyright legislation, before what is now becom-
ing the wired Nation, I would probably favor complete exclusivity.
I certainly would favor it in principle, understanding that in 1958
complete exclusivity would have altered the course of communica-
tions in this country. You would not have cable today like you have
it if there had been complete exclusivity in 1958.

But we are not in 1958. We are in 1981, and if there ever was a
situation that cried out for some form of compulsory licensing-
some form of compulsory licensing-it is secondary transmission of
television broadcasts by cable systems as they now exist. I simply
see no alternative. To require cable systems to stand and bargain
with every known and unknown copyright owner of every copy-
righted program carried on every station on every channel retrans-
mitted seems to me not just impractical but impossible.

It is for this reason that I cannot support two of the bills before
your subcommittee, Mr. Frank's two bills, H.R. 3528 and H.R. 3844.

In other words, I think you have to have some form of compul-
sory licensing.

Turning to the third basic question, which is: Assuming that you
have some kind of compulsory licensing, how should the present
system be modified? I think everyone would agree it is not perfect.
I believe there are ways in which, through legislation, you can
modify and greatly improve the present compulsory license system
of section 111 without abandoning compulsory licensing entirely.

87-393 0 - 82 - pt.1 - 47
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Mr. Chairman, I think your bill and your approach is a viable
approach, and at one time it was the approach that I foresaw
coming out of this committee, something that would preserve the
FCC rules, the second leg that I have spoken of, and that would in
effect transfer the FCC rules into the copyright law. But the as-
sumption that I was going on was that the FCC rules would still be
in place. And what has changed, in my opinion, is the deregulation.
The fact that the FCC rules are no longer in place does seem to me
to raise some doubts about this approach of simply importing them
from the FCC rules and into the copyright law.

I go into the problems with that approach, which I think prob-
ably would have existed before, but they are much more severe
with the deregulation. I think what your bill does, as I read it, is to
freeze the distant signal rules and to give the Tribunal the authori-
ty to kind of adopt the syndicated exclusivity rules. And that is a
mare's nest, Mr. Chairman. Once you get into that you find the
complexities are just overwhelming and the uncertainties and con-
fusions. You can do it, but I am not sure it is the proper way to go.

As an alternative and as an outgrowth of my consideration of
your bill and the hearings and what they have evolved, I have tried
to get a feel of what might be an appropriate solution here, Mr.
Chairman, and it does seem to me there is one-maybe more than
one, maybe various-but there is one I have thought of that I don't
think has been put forward before, and that I think might have a
lot of attractive features for this subcommittee.

What I am proposing-and I will say the criteria I was trying to
look to first and then go into the details of the proposal to some
extent with your committee.

It seems to me what you are groping for, and which is becoming
clearer and clearer, as a possibility, is legislation that would en-
courage private negotiations and allow voluntary agreements to
supersede statutory or regulatory terms and rates in all cases. In
other words, if the parties can be induced to negotiate and if they
come up with an agreement, that controls, and you forget about
the statute in that situation, or the CRT.

The legislative solution should provide a legislative setting in
which the television marketplace would to a large extent deter-
mine the terms and rates of cable royalties. Everyone acknowl-
edges-and it is a fundamental defect with 111-that those figures
are just made up. I will remind the committee how those figures
came to be.

The parties agreed on what the first year's royalties should be,
and then they tried to make this formula match what was then
envisioned as about $9 million. As it turned out, it was $12 million.
But they went through, as you are well aware in this room, this
long series of discussions that came out with the distant signal
equivalent formula with all these weighted percentages and so
forth.

That is, I guess, in a vague sort of sense, a marketplace ap-
proach, but it is not a very good one. And I think you can do a lot,
lot better than that.

Third, there is a lot of unproductive paperwork involved in the
present system, and there is a lot of Government involvement, and
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I think that this can be minimized and a lot of the rigidity and
complexity of the system as it now operates could be avoided.

Fourth, the system should provide copyright owners with a great-
er degree of control over the terms and rates of the royalties for
the use of their works, but at the same time-and this is, I think,
essential, Mr. Chairman-the statutory framework should protect
cable systems from unwarranted liability, allowing them to re-
transmit programing without obtaining negotiated licenses from
every copyright owner.

I think if you don't do that, Mr. Chairman, you would change the
face of communications in this country.

And, finally, I think that the legislation should free the Copy-
right Royalty Tribunal from the arbitrary and complicated and
increasingly outdated restrictions imposed on it under the 1976 act.

Your bill does that, Mr. Chairman, and I endorse that aspect of
it.

Now, I have some very specific suggestions for legislative ap-
proach, but I throw them out simply for your consideration and
discussion and to get some ideas floating around. I think this may
be a slightly different approach from anything you have heard
before.

I think what I am suggesting would go a long way to meet all
these criteria-the free marketplace negotiation, marketplace ap-
proach.

Instead of the artificial rate structure, the cumbersome proce-
dures, and heavy Government involvement required under the
present law, what I am proposing would incorporate something
that is known in formula laws as a system of agreed licensing. It is
not a very felicitous term, but I think it is sometimes called that. It
is sometimes referred to as blanket licensing in Europe, but that is
something with a different connotation here. "Agreed licensing," I
think, is the proper term.

Under this approach, which is somewhat reflected, maybe some-
what more than somewhat reflected in section 118 of your act, the
public broadcasting provision, the various parties are strongly in-
duced to negotiate and agree upon the terms and rates of voluntary
licenses. And once these voluntary licenses are negotiated success-
fully, then, of course, they control in their own cases and they are
made the legal norm. That is where the agreed licensing comes in.
They are made the legal norm through compulsory licenses. The
level, the norm, the standard, is established, and then it is made
applicable to all others similarly situated.

And this has precedents. And, of course, 118 is one of them,
although I go a step further than 118; 118 says you can voluntarily
license and the CRT has to take account of the voluntary licenses,
but it doesn't have to adopt them. I would go a step further and
require the CRT to base its actions on the voluntary licenses rather
than giving it the authority to go on and do its own thing after
taking them into consideration.

I think that is closer to a marketplace approach. I think it takes
the Government out of it perhaps one notch.

As I see it, this is how the proposal would work-and again this
is just for your consideration; I am not suggesting this as the ideal
solution, but it is one possible solution.
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You do have to have transitional provisions and you've got a big
problem with the transitional provisions because of the FCC action.
What do you do in the meantime before you enact new legislation
with respect to these additional distant signals that they are going
to be able to bring in? And there are some syndicated exclusivity
problems there, too.

What I would propose is that you keep 111(d), the traditional
compulsory license in effect for a period, say 2 years, 3 years,
maybe less, for the signals that the cable systems were able to
carry under the FCC rules before the deregulation, and that during
the transitional provision the cable systems have to stand and
bargain with respect to the distant signals and other signals that
they would not have been able to carry under the deregulated
rules, if you are following me.

In other words, there would be a very strong inducement during
a relatively short transitional period to work out voluntary agree-
ments. I think that you would not find people just laying back and
seeing what would happen. I think they would go and negotiate
under that kind of compulsion.

To that extent Mr. Chairman, during this transitional period,
what I am proposing would be close to your bill. But that would be
only the case for the transitional period.

After the transitional period, the old compulsory license would
go away, and you'd no longer have all these statements of account
and so forth going to the Copyright Office and so forth. You'd have
an entirely different system, say in 1983 or whatever.

First of all, voluntary agreements would control in all cases after
the effective date of the copyright amendment. Voluntary agree-
ments would take precedence over any statutory or regulatory
terms or royalty rates. And one would hope that during the transi-
tional period the voluntary agreements would be worked out so a
great deal of the machinery would be taken care of before this
came into effect. Maybe that is optimistic but I'm not sure it is.

Then you would have under this new proposal the Copyright
Royalty Tribunal acting procedurally much as it does under 118.
And I do think 118 was a success in the CRT context. It wasn't
appealed, it worked relatively well, and there was a good deal of
harmony in the proceedings.

I think cables are probably different. There are different person-
alities and a lot more money involved, but nevertheless the context
is much more amenable to agreement than the compulsive aspects
of 118.

The CRT would publish a notice and, under the statute, cable
systems and owners would be urged, admonished, to negotiate in
good faith, and as under 118 they would be given antitrust exemp-
tions for this purpose so they can act as groups. If you don't have
that, you've got a big problem and nobody has really gone into that
field. How are these people going to get together to agree on rates
that the cable people pay if they don't have some kind of antitrust
protection? Be that as it may.

They'd also be able to file with the CRT proposed licenses show-
ing what they want and the various breakdowns with respect to
local, national, and syndicated programing, and so forth.
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Within a certain stated time frame, the CRT would be authorized
to make a determination and publish schedules of terms and rates
for cable retransmissions.

Now, this is a departure from 118. These schedules would reflect,
to the greatest extent possible, the voluntary licenses already nego-
tiated. Those would establish the general norm and the CRT would
go on from there, would take into account the various factors that
go into determining the free market value of cable retransmission
of copyrighted works, such as the type of carriage, the type of
programing, the size of system, the subscriber rate, and so forth.

The CRT's schedules would be binding on copyright owners and
cable systems, but only if there'd been no voluntary negotiations or
where there had been negotiations and they failed. If there are
voluntary negotiations that are successful, none of this applies.
This applies only where there have been no voluntary neotiations
because they weren't entered into for one reason or another or
because the cable system didn't know who to go to to negotiate
with or where there have been some and they failed. And I think
that would be realistic to expect, that there would be failure, at
least at the outset. Maybe not-I would hope not, but I think it
would be unrealistic to think this would all work like clockwork.

But I think what you do have is a much more realistic method of
setting the rates under this proposal.

And I do have some further suggestions, which I won't go into
here, for dealing with the situation where the cable system just
simply doesn't know whom to pay to. In that situation you prob-
ably have to set up a procedure under which they pay into a fund
in the Treasury, an interest-bearing fund, and then these amounts
are distributed or go into the Treasury at a certain time.

But I would say this is a very minor aspect of the problem and it
is the only one that would involve any kind of procedural complica-
tions.

AN IMPORTANT POINT

As long as they complied with either their voluntary agreements
or the terms and rates established by the CRT, cable systems would
be free to transmit any secondary transmissions that are permitted
under FCC regulations. Assuming that the FCC deregulation re-
mains in effect, there would be no prohibition against carriage of
distant signals or syndicated programing, but copyright payments
would have to be made.

My point here is that you are not going to do something that
kind of scares me under your bill, Mr. Chairman. It is that it could
eventuate that under your bill you'd simply be doing away with the
FCC deregulation and just go back. In other words, if you had
massive refusals to license, you'd be doing what the minority on
the FCC wanted, which was to continue the FCC restrictions in
effect. And that I am not sure is good policy.

This is the way I finally come out in my own thinking: I think
the FCC deregulation should stay in effect but that cable systems
should pay. They should be able to carry these distant signals but
they should pay for them at free market rates. And that is really
what I am proposing.
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Mr. Chairman, I recognize that this approach is far from perfect
and that the proposal as I have outlined it needs a great deal of
working over if you are in any way interested in it. However, it
does seem to me to offer advantages over the other alternatives you
have been considering, and on the basis of several years of success-
ful experience with section 118 I am convinced it would work in
practice.

I hope you will give this some consideration, and I hardly need to
add that if I can be of future help to your subcommittee in resolv-
ing this important problem I'd be more than happy to do so.

Thank you, Mr. Chairman.
[The complete statement of Ms. Ringer follows:]

PREPARED STATEMENT OF BARBARA RINGER, OF COUNSEL, SPENCER & KAYE

Mr. Chairman, I am Barbara Ringer, former Register of Copyrights in the Library
of Congress and currently of counsel to the firm of Spencer & Kaye here in
Washington. For many years before my retirement from the Copyright Office in
1980 I was actively involved in the development and drafting of the Copyright Act
of 1976. After enactment of the new law in October, 1976, I was the official with
responsibility for developing regulations and procedures that the Copyright Office
was required to provide under the statute. It is an honor for me to be invited to
appear here and to answer your questions to the best of my ability.

Of the various copyright issues now being considered by your Subcommittee, the
most difficult and urgent is that of secondary transmissions by cable systems, and I
am limiting this written statement to that subject. I will, of course, be happy to
comment and answer questions on any other matter that you care to raise.

Mr. Chairman, it does seem to me that we are at a turning point in the history of
mass communications in this country and throughout the world. I have been follow-
ing your hearings this spring and summer, and they strike me as much more than
merely significant and illuminating in themselves. The copyright legislation that
will emerge from these hearings will, like the Act of 1976 itself, be a critical factor
in determining the future course of telecommunications here and abroad. With your
permission, I should like to comment very briefly on the fundamental issues that
have emerged from these hearings, to analyze the legislative proposals now before
you, and to suggest some alternative proposals for legislative solutions to what I
perceive as one of the most important public issues of our time.

The basic issues.-Reduced to its simplest terms, the overall problem you are
considering raises three basic issues which you must consider and, ultimately,
answer:

1. Has the situation changed enough since 1976 to warrant new legislation?
2. If so, should compulsory licensing for cable retransmissions be abandoned or

retained?
3. If compulsory licensing is retained, how should the present system be modified?
Changes since 1976.-The overall situation with respect to cable television has

changed dramatically since 1976, and your Subcommittee should, of course, consider
the impact of these changes on section 111 of the Copyright Act. Some of these
changes were anticipated and dealt with in section 111; others are still evolving
rapidly or are not yet out of the planning stages. However, there is one change-the
deregulation of cable by the FCC-that was not fully anticipated and that radically
alters the copyright situation of cable retransmissions under section 111.

The relevant changes in the situation since 1976 can be summarized as follows:
1. The growth of cable systems.-The recent growth in the number of cable

systems, the totals of their subscribers, and the expansion in the channels and
services they offer, can only be described as breathtaking. Cable is becoming a
major, and potentially a dominant, force in American communications. Cablecasting
and pay-cable channels are already significant media of communications, and adver-
tising on cable systems appears to be imminent. Despite all this growth, however,
cable still enjoys enormous advantages over its broadcasting competitors: it does not
have to negotiate for its basic services-retransmission of broadcasters' signals-and
it pays substantially less than commercial broadcasters for the programing. This
has caused a growing chorus of complaints from copyright owners and broadcasters.

2. The introduction of superstations and satellite distribution services.--Great
concern has been expressed about the disruptive effect of the so-called "supersta-
tions" upon the copyright owner's ability to control its traditional television market
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within a defined locality. While the potential dangers of this development to copy-
right owners and broadcasters may have been exaggerated somewhat, there is no
doubt that the superstations have changed the communications structure in the
United States. It seems particularly unfair that the commercial satellite and micro-
wave distribution services are operating without licensing, claiming to be exempt
under a possible loophole in section 111. I believe your Subcommittee should consid-
er legislation clarifying section 11 1(a) on this point.

3. The introduction of direct broadcast satellite services.-It seems clear the DBS
services, which are now in the planning stages, could have a revolutionary effect on
patterns of communication throughout the world. Any revision of section 111 should
take account of all of the copyright implications of this new technology.

4. Pay-TV networks.-In 1976 representatives of copyright owners expressed the
hope that, with cable systems paying compulsory license fees for their retransmis-
sion services and negotiated fees for their pay-TV channels, the latter would grow

; and flourish. Motion picture producers looked on the "wired nation" as offering the
potential for an "electronic box office." However, the results for copyright owners
have so far proved disappointing. Because they are not yet receiving what they
expected from pay-cable, motion picture producers feel that they were short-changed
by the compulsory license provisions of section 111.

5. Deregulation of cable by the FCC.-The cable compromise in the 1976 Act rested
on two legs:

a. FCC regulations protecting copyright owners by limiting the signals and pro-
gramming cable systems could carry in certain situations; and

b. Copyright provisions that would give cable systems a compulsory license to
retransmit copyrighted programming without advance permission, but only if the
carriage was authorized by the FCC rules. If the cable system were to retransmit
programming that, under the FCC distant signal or exclusivity rules, it had been
forbidden to carry, the cable system would be subject to full copyright liability.

Last September the FCC, by a 4-3 vote, agreed to abandon its distant signal and
syndicated program exclusivity rules-one of the two legs suporting section 111.
Just last week this action was upheld by the U.S. Court of Appeals for the Second
Circuit in Malrite T V. of New York v. FCC No. 80-4120 (2d Cir. June 16, 1981),
which ruled that the FCC acted legally in repealing what the court called its
"copyright surrogates"-the distant signal and syndicated exclusivity rules. This
means that henceforth cable systems will be unlimited in the number of distant
signals they can retransmit, and will be able to carry syndicated programs without
regard to objections from copyright owners.

In my opinion the FCC's action leaves section 111 crippled and in urgent need of
legislative repair. In 1976 it was generally, if not universally, assumed that the FCC
might tinker with its rules, and that if it did so the Copyright Royalty Tribunal
could restore the proper balance by adjustments in the statutory royalty rates. It
was not anticipated that the FCC would completely abandon the protection it
offered to copyright owners, and I believe that this change is too great to be
appropriately and effectively redressed in CRT proceedings. I believe that new
legislation to deal with this changed situation is warranted.

SHOULD THE COMPULSORY LICENSE BE RETAINED OR ABANDONED?

Assuming that new legislation is considered necessary, the next basic question
involves retention of the compulsory license. Strong arguments for and against
compulsory licensing for cable retransmissions have been made during these hear-
ings, and they can be summarized as follows:

1. Arguments for complete repeal of the compulsory license
a. No special treatment justified.-Cable television has become a major industry

and no longer needs the special economic treatment inherent in a compulsory
license. The Supreme Court decisions exempting cable from liability have no rel-
evance under the 1976 Act, which Congress can amend as it sees fit. Cable should"stand and bargain" just as broadcasters and other commercial users do.

b. Royalty rates too low and procedures to burdensome.-The royalty fees provided
.in section 111 are unjustifiably low and the compulsory licensing procedures pro-
vided in section 111 and the provisions of Chapter 8 concerning the Copyright
Royalty Tribunal are cumbersome and unsatisfactory.

c. FCC deregulation.-The FCC action in deregulationg cable removes the reugbla-
tory provisions protecting the exclusive rights of copyright owners (and their broad-
caster licensees) and leaves only the unsatisfactory compulsory license of section
111. The proper way to repair this imbalance is to bring exclusivity into the
copyright statute by eliminating the compulsory license.
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2. Arguments against repeal of compulsory license
a. Impossibility of one-on-one bargaining in all cases.-The compulsory license was

not adopted for cable transmissions because cable was an infant industry needing
special consideration or because of the relative bargaining strengths of the parties
resulting from the Supreme Court decisions. The reason for the compulsory license
in 1976 remains the same today: the practical impossibility of each cable system
sitting down and bargaining with the literally thousands of possible and actual
copyright owners of the programming to be retransmitted, and the intolerable
danger of full liability for unlicensed retransmissions. The problem here is not just
that of transaction costs, although they would be stupendous. Even more serious is
the danger that compete exclusivity would amount to complete refusal to license.
Because the competitive threat of cable to the broadcasting industry is so real, the
likelihood of refusals to license cable systems at any price is also very real. Copy-
rights, especially in the aggregate, are a form of monopoly, and could be used
deliberately to drive cable systems out of business.

b. CRT can adjust rates.-If the royalty fees in section 111 are too low, the
machinery for adjusting them allready exists; in fact, in a recent action now under
appeal the Copyrigh Royalty Tribunal raised them some 21 percent. Considering the
complexity of section 111 the licensing procedures in the Copyright Office work well
on the whole, and the relatively modest cost of the operation is fully paid for out of
the fees collected, with no cost to the public. The Copyright Royalty Tribunal's costs
are likewise compensated from the royalties collected, and the existence of a body
like the Tribunal is essential for the operation of a compulsory license.

c. FCC deregulation will not have drastic adverse impact on copyright owners.-
Although the FCC's action in deregulating cable removes some protection of copy-
right owner's exclusive rights, in practice this protection has become far more
theoretical than real. The FCC's extensive studies indicate that the overall revenues
of broadcasters and program suppliers would not be hurt by deregulation and more
distant signals will mean substantially more royalties to copyright owners under the
compulsory license of section 111.

Mr. Chairman, I have reviewed these arguments and have reflected long and hard
on pros and cons of repealing the compulsory license outright. Over the years I have
generally looked on compulsory licensing as a last-resort compromise-as the only
alternative to providing no protection at all. I still feel that way, and if we were all
back in 1958, before any Supreme Court decisions or FCC rules or copyright legisla-
tion or "wired nation" I would probably favor complete exclusivity, understanding
that it would drastically alter the course of communications in this country. But we
are now in 1981, and if ever there was a situation that cried out for some form of
compulsory licensing it is secondary transmission of television broadcasts by cable
systems as they now exist. I simply see no alternative. To require cable systems to
stand and bargain with every known and unknown copyright owner of every copy-
righted program carried on every station on every channel retransmitted to me not
just impractical but impossible. It is for this reason that I cannot support two of the
bills before your Subcommittee, H.R. 3528 and H.R. 3844.

IF COMPULSORY LICENSING IS RETAINED, HOW SHOULD THE PRESENT SYSTEM BE
MODIFIED?

Turning to the last of the three basic questions confronting your Subcommittee, I
believe there are ways in which, through legislation, you can modify and greatly
improve the present compulsory license system of section 111, without abandoning
compulsory licensing entirely.

Mr. Chairman, I believe that in its present form your bill, H.R. 3560, represents
an admirable preliminary approach to a consideration of this problem. In very
general terms, it seeks to import from the former FCC rules and distant signal and
syndicated exclusivity provisions and to translate them into copyright requirements;
in other words, where carriage was forbidden before, it would now be subject to full
copyright liability unless licensed. Coupled with this are provisions removing the
complex and rigid restrictions on the Copyright Royalty Tribunal's ability to re-
spond to changing situations.

I regard this as a possible approach to the problem, and if the FCC rules were still
in effect and likely to remain in force for the foreseeable future, I would probably
have favored it. However, I believe that the FCC's action in repealing the rules, now
upheld on appeal, changes the situation and makes it imperative to look for new
solutions.

There are, first of all, serious problems with freezing the FCC's abandoned distant
signal rules in the copyright law. They were based on a combination of copyright
and communications factors, were subject to grandfathering to begin with, andwere
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riddled with exceptions and waivers over the years. Even more serious problems
arise with the extraordinarily complex syndicated exclusivity rules; I doubt the
wisdom of simply leaving it to the CRT to translate them into copyright terms.

Under the present circumstances, I do not favor the importation of the FCC rules
into the copyright statute, either by blanket incorporation by reference or by
detailed statutory amendment. Either approach would be extremely confusing and
unclear in practice, and would be certain to have profound communications (as
distinguished from copyright) repercussions. At its worst, this approach might have
the practical result of reinstating the FCC's abandoned regulations in a different
and perhaps even more rigorous guise.

As an alternative, I believe that legislation should be sought that will meet the
following criteria:

1. It should encourage private negotiations and allow voluntary agreements to
supersede statutory or regulatory terms and rates in all cases.

2. It should provide a legislative setting in which the television marketplace
would to a large extent determine the terms and rates of cable royalties.

3. It should substantially reduce the unproductive paperwork and government
involvement in the procedures for collecting and distributing cable royalties, and
should minimize the rigidity and complexity of the present compulsory licensing
system.

4. It should provide copyright owners with a greater degree of control over the
terms and rates of royalties for the use of their works; at the same time it should
protect cable systems from unwarranted liability, allowing them to retransmit
programming without obtaining negotiated licenses from every copyright owner, as
long as they pay royalties at a standard rate.

5. It should free the Copyright Royalty Tribunal from the arbitrary compliclThd
and increasingly outdated restrictions imposed upon it under the 1976 Act.

The approach I am suggesting should go a long way to meet all of these criteria.
Instead of the artificial rate structure, cumbersome procedures, and heavy govern-
ment involvement required under the present law, it would incorporate a modified
free-market system sometimes known as "agreed licensing." Under this approach,
which is reflected to some extent in the public broadcasting provisions of the
present law (section 118), the various parties are strongly induced to negotiate and
agree upon the terms and rates of voluntary licenses. Once these voluntary licenses
are agreed upon, they are made the legal norm through compulsory licensing, under
which the terms and royalty rates of these voluntarily-negotiated agreements are
made binding upon other owners and users.

The following is an outline of this proposal as I envision it:
1. Transitional provisions.-The compulsory licensing provisions of section 111(d)

of the present law would remain in effect until a prescribed date. Until that date:
a. Cable systems would file the notices and statements of account and pay the

royalties prescribed by section 111(d) or (if upheld on appeal) as adjusted by the
Copyright Royalty Tribunal.

b. Cable systems would pay compulsory license fees for all signals they were
legally carrying before the effective date of the FCC's deregulation order author-
izing the carriage of additional distant signals and repealing the syndicated exclu-
sivity rules.

c. However, during the transitional period, and assuming that the FCC's deregula-
tion order is in effect, cable systems would have to obtain copyright clearance for
any signals that they could not have carried before the deregulation. This require-
ment should provide a strong incentive for both sides to enter into voluntary
licensing negotiations before the effective date of the new "agreed licensing" copy-
right provisions.

2. Voluntary agreements control.-After the effective date of the copyright amend-
ments, voluntary agreements would take precedence over any statutory or regula-
tory terms or royalty rates.

3. Proceedings of Copyright Royalty Tribunal.-
a. On a date to be stated in the statute, the CRT would publish notice of the

opening of cable proceedings. Copyright owners and cable systems would be admon-
ished to negotiate actively and in good faith toward the conclusion of voluntary
licensing agreements, and would be given antitrust exemptions for this purpose.
They would also be given the right to file proposed lisenses with the CRT.

b. Within a certain stated time-frame the CRT would be authorized to make a
determination and publish schedules of terms and rates for cable retransmissions.
These schedules would reflect, to the greatest extent possible, the voluntary licenses
already negotiated, and would take into account various factors that go into deter-
mining the free market value of cable retransmission of copyrighted works (such as
type of carriage, type of programming, size of system, subscriber rate, etc.).
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c. The CRT's schedules would be binding on copyright owners and cable systems,
but only when there have been no voluntary negotiations or when negotiations have
failed. In all cases they would be superseded by voluntary licensing agreements.

d. When royalties are to be paid under the CRT's schedules, they would usually be
paid directly to the copyright owner without government involvement, under terms
that the CRT would prescribe. The CRT would also be authorized to provide for
reasonable program logging to provide a basis for copyright royalty claims. Where
the copyright owner is unknown, the cable system would pay the royalties due into
a special interest-bearing fund. Claims to distribution of royalties from this fund
would be handled by the CRT under a separate procedure.

e. As long as they compiled with either their voluntary agreements or the terms
and rates established by the CRT, cable systems would be free to transmit any
secondary transmissions that are permitted under FCC regulations. Assuming that
the FCC deregulation remains in effect, there would be no prohibition against
carriage of distant signals or syndicated programming, but copyright payments
would have to be made.

Mr. Chairman, I recognize that this approach is far from perfect and that the
proposal as I have outlined it needs a great deal of working over. However, it does
seem to offer advantages over the other alternatives you have been considering; and
on the basis of several years of successful experience with section 118, I am con-
vinced it would work in practice. I am hopeful that you will give it some considera-
tion. I need hardly add that, if I can be of future help to your Subcommittee in
resloving this difficult and important problem, I will be more than happy to do so.

Mr. KASTENMEIER. Thank you, Ms. Ringer. I compliment you on
offering the proposal. This, of course, is the sort of thing we had
hoped might come forward, and it is especially important coming
forward from someone who has been thinking about this problem,
as this committee has, over a period of time. It doesn't necessarily
come from one industry or another but from someone who can
approach it somewhat objectively in terms of what needs to be
achieved.

We do hear, of course, going into the free market and so on, but
this does contemplate, perhaps with refinements, a continued gov-
ernmental role on the part of the Copyright Royalty Tribunal--

Ms. RINGER. Yes.
Mr. KASTENMEIER [continuing]. Perhaps in terms of the bill itself,

in terms of legislative resolution on it.
I am not sure that I understand entirely your proposal, but at

least the broad outlines suggest it does have real possibilities.
At the outset you indicated-and this is not very central to it,

but I thought I'd like to ask you about it-that as far as pay TV
networks were concerned, that negotiated fees for pay TV have
been a major disappointment of copyright owners. What leads you
to conclude that, since there is a great deal of activity on, for
example, the packaging of movies and other programs, whether it
is by HBO or now many, many others?

Ms. RINGER. I think the situation has improved, although at the
time the initiative you are referring to emerged from the major
movie companies and the networks, there was a sense of frustra-
tion. The Home Box Office organization did have a kind of domi-
nant position at one time. It may not be that way now. But at the
time they did, the movie companies were complaining bitterly all
over the place, including to the Justice Department, that HBO was
simply saying, "Take it or leave it. We are not going to pay you
what you're asking, and we are the only game in town so you have
to pay us."

And the movie industry went to the extent, as I'm sure you have
heard in detail, of setting up the Premiere Network to combat this
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very thing, and that bit the dust immediately. And they turned to
copyright. That was the only avenue they saw to deal with this.

Their original strategy was that they'd allow cable to build up
their subscribership through the importation of distant signals
which they'd get for a cut rate under the compulsory license, but
that the big money would come from the pay TV networks. And
that didn't turn out that way, at least temporarily. It may eventu-
ally; I couldn't tell you. But at least they considered that as one of
the changes, that there are increasing pay TV networks and they
are not getting what they think they ought to get out of them in
view of the relatively small amounts they are getting from compul-
sory licensing.

Mr. KASTENMEIER. I'm not sure I am correct in this impression,
but as one who has been to broadcaster and cable conventions to
try to get a feel for what went on in these industries-I am im-
pressed by the competition for new programing and for people who
put new things together, some of them rather extraordinary, to try
to sell the cable systems in terms of the future. Obviously with the
explosion we have seen in the last 2 years of franchising through-
out the country, various programers, realizing this of course, or the
middlemen who put the programing together, see it as a fantastic
market for them.

That tended to suggest to me, although the formats are very
uneven, from the small mountain systems that merely retransmit
to the large urban systems, in many areas the local cable system
dependent on distant signals-that their programing which is
being sold, is really copyrighted'and negotiated material. Also, that
the old movies on WOR are less important and that this probably
would continue into the future except perhaps for sports, where the
imported signal does differentially offer programing different than
anything else available.

And so I sometimes wonder what it is that both cable and the
proprietors of the material-whether there is a decreasing concern
in terms of the spectrum they are offering, whether it is decreasing
relevance rather than increasing relevance.

Ms. RINGER. I have shared your questions, Mr. Chairman. I think
I would feel very differently about this whole thing if it had not
been for the FCC deregulation with the potential of being able to
bring in an unlimited number of distant signals. They are crying
out for some of the programing. And obviously they will buy it at a
considerable extent. This is one of their selling points.

But I think another very major selling point is being able to offer
20 independent distant signals across the board. And I think if they
are able to do that and do it under the compulsory license, it would
hurt the market, in my opinion, and I think you'd agree with me,
for buying the stuff to go on the pay TV channels. Because, you
know, you occupy your 50 channels with whatever brings in the
most revenue.

Mr. KASTENMEIER. I guess I'd be inclined to agree that I think,
not withstanding the more attractive and sensational programing
would not necesarily be a distant signal, they would nonetheless
have to bring in the distant signals if they are available, from the
west coast and elsewhere.
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Yes, I suspect that that is true and that they could offer a range
of professional supports to viewers that is not now possible with
only 20 signals.

In terms of your plan, in the interim period-let's say you have a
Madison cable station-or it could be Roanoke or any other place-
and they decided they wanted to bring in New York, WOR, and
they presently are bringing in, say, WGN and WTVS, and of course
under the new arrangement they have to negotiate for that. With
whom do they negotiate for that programing?

Ms. RINGER. Of course, the whole problem-you have heard time
and time again, "Of course, there will be people for you to negoti-
ate with." It is hard to predict how this will emerge, but I have
tried to think this through, and if a plan like this were adopted, I
would be very surprised, if you had an antitrust exemption, if some
kind of all-industry committee were not appointed to provide a
phalanx to negotiate with-and probably on both sides.

This may be oversimplified and may be overoptimistic, but it is
certainly what has happened in music and other areas. And in that
situation, given the fact that under what I was proposing they
couldn't bring the distant signals in unless they stood and bar-
gained, I assume there would be a big incentive to set up some kind
of all-industry committee to establish these norms. And the idea
would be you'd have a short transition where you couldn't carry
these without the negotiations, but once the negotiations were done
you'd have a lot of voluntary agreements in the place by the time
the Copyright Royalty Tribunal had to come to consider what to do
with it.

This is my basic thing.
Mr. KASTENMEIER. Ultimately you contemplate that the value of

the programing would be marketplace value.
Ms. RINGER. Yes.
Mr. KASTENMEIER. Real negotiated value.
Ms. RINGER. Yes.
Mr. KASTENMEIER. In that respect, there is a difference with my

bill in which we upgrade the compensation but we fall short of
trying to make it the market value, thinking we didn't want to be
guilty of the same thing the FCC was and change the rule so
drastically that it would have to be opposed.

So we tried to find a middle ground in terms of the criteria for
awarding amounts.

Ms. RINGER. I recognize that and I approve. I think that is the
way to try to find a middle ground. The middle-of-the-road ap-
proach, if you will, is exactly what you need here.

But to repeat what I said, I think the FCC deregulation has
changed the picture so dramatically that you need another kind of
MOR approach, if you will.

Mr. KASTENMEIER. Well, it is your hope that entities will arise
which will provide either the packaging or the negotiating capac-
ity, let's say, for various people in the industry who are affected.

I wonder to what extent would you envision sort of a patchwork
type where you'd have some compulsory licenses extant?

Ms. RINGER. Yes.
Mr. KASTENMEIER. And also some negotiated settlements.
Ms. RINGER. Yes.
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Mr. KASTENMEIER. This whole period would be sort of a patch-
work. Even then you'd have a Copyright Royalty Tribunal detei mi-
nation based on what we consider normal and average rates.

Ms. RINGER. The 111 approach that is now in effect I think is
helpful in establishing what market rates are. In other words,
there has been a lot of ink spilled and words said over the tribunal
consideration of cable. And I think that this has clarified what is
true market value.

In other words, I think 111 as it now stands has gotten us
further down the road to what is an appropriate situation here.

I do feel that there is merit in the argument that the market-
place can operate up to a point, but I still feel that cable needs a
safety net. I just don't see sending them naked in the world be-
cause I think there are real dangers in that to communications in
this country, which I think is really my main concern.

Mr. KASTENMEIER. Well, I think I will probably have more ques-
tions at a later point in time and will want to talk with you again.

I am going to yield, however, to my colleague.
Mr. Railsback.
Mr. RAILSBACK. Thank you.
Your idea is not exactly in the same form, but it has been

floated, and there are others that have, as you know, wondered
whether we couldn't have some kind of a period of free market
negotiating backed up by some kind of a compulsory arbitration.
Yours is a little bit different than that.

But let me ask you this: In the case of music, which I am not
really that familiar with, and I think you are, didn't they have
almost the same type of an apparatus where they negotiated and
which they had ASCAP bring up, and BMI bring up? But even in
that case, as a backup, apparently the Federal district court-I
think New York-got into it. I think New York was involved. And
then, if there is a problem with the free market negotiating, that
court plays a role.

How does that work?
Ms. RINGER. Well, there are consent decrees as a result of anti-

trust abuses. In other words, you have the big problem and there is
an antitrust action and the court steps in. There are different
consent decrees for ASCAP and BMI, and the ASCAP consent
decree is much more stringent.

Mr. RAILSBACK. Yes.
Ms. RINGER. And I am not going to sit here and propose that this

is an ideal situation. I think since you have now an opportunity to
address this problem legislatively, this is a much better way to go.

Mr. RAILSBACK. A better way to do it?
Ms. RINGER. That is right.
Mr. RAILSBACK. But the deficiency that I see in your proposal-

and I am the one that favors something like this-I have been
asking witnesses, "What about the free market backed up by nego-
tiation?"

The omission I see is you keep saying admonish and encourage
the process. What kind of carrot do we hold to encourage them or
admonish them?

Ms. RINGER. The same carrot that you wrote into 118, that if you
don't agree, then the tribunal provides insulation against full copy-
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right liability to the cable operator. The cable operator still has to
pay but he is not going to be sued or sent to jail and so forth under
the copyright law.

Mr. RAIISBACK. Yes, but I guess what worries me about that is
that one of the cable parties may believe it's much better off to let
the Copyright Royalty Tribunal be the ratesetter. So I wonder if it
doesn't have to be some other carrot to induce both parties to want
to negotiate. I'm not sure there is one.

Ms. RINGER. It is not predictable, and I am not going to stand
here and argue that it's going to work like clockwork. But it
worked in 118. There were incentives on both sides to bargain.

Mr. RAILSBACK. What did 118 do?
Ms. RINGER. For music and graphics in the public broadcasting

area, it had a similar effect to this, except there is a difference I
am proposing. In 118 the Copyright Royalty Tribunal received in-
formation about licenses, and they were induced to bargain, and it
did receive proposals for terms and rates of royalties in music and
graphic arts. But under 118 the Copyright Royalty Tribunal was
not obliged to take account as a norm of any voluntary agreements.

And it seems to me that, first of all, by making the transition
requiring negotiated agreements to carry these additional distant
signals and, second, requiring the Copyright Royalty Tribunal to
take account of voluntary agreements and use those as the basis
for binding others, there are pretty strong inducements on both
sides.

I'd certainly like to see it tried out in practice.
Mr. RAILSBACK. Let me ask you one other thing that is related

but not right on the point, and that is your belief that we should
let the actions of the FCC continue into effect, namely, the deregu-
lation of both distant signals and exclusivity rules.

And I will tell you my own bias about that or my own feeling
about it. I agree with you relating to deregulating distant signals. I
can understand how that could even help the program suppliers if
the copyright is fair.

The question of exclusivity bothers me. In other words, does that
bother you, the fact that-say you have a network and you have
cable television with its pay cable. What does that do to a network
that buys a movie, a made-for-TV movie, which is picked up. In
other words, the program suppliers cannot assure exclusivity.

Ms. RINGER. Well, of course, this is the fundamental argument of
the copyright owners for exclusivity.

Mr. RAILSBACK. I am not saying, in my opinion, that it's a very
strong argument.

Ms. RINGER. The FCC rules-I wouldn't argue with you in princi-
ple, Mr. Railsback, but the FCC rules were copyright rules. They
were an effort, in effect-I don't think this is an overstatement-to
reverse the Supreme Court decisions--

Mr. RAILSBACK. Yes, I agree with that.
Ms. RINGER [continuing]. And try to establish exclusivity. I feel

that as a mistake. I felt so at the time and said so at the time. I
think copyright rules ought to be in copyright law and not in FCC
rules.

Mr. RAILSBACK. Yes.
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Ms. RINGER. And you certainly have the prerogative-and this is
what the Chairman's rule does-of taking those copyright rules out
of the FCC and putting them into the copyright law.

But those were a mixture of communications and copyright con-
sents, and they did have a massive effect on the communications in
this country. And I'm not sure you want to go into that. You are
interfering with the free market there.

Mr. RAILSBACK. Yes, but what I'm saying is we have to worry
about effect, too. I am not so worried about the effect at all of going
along with the FCC and deregulating distant signals, but then I
wonder about the networks-or anyone for that matter-it could be
an independent station-buying a program that it pays a lot of
money for or maybe a new movie and then, without any protection,
somebody picking up that movie and retransmitting it.

Ms. RINGER. Of course, in talking about networks, they can do
that now. That wasn't covei'ed by the FCC rules.

Also I should point out-I don't know whether it's been brought
out too clearly-the syndicated exclusivity rules have not been
used that much except in sports. There have been some, and there
was the prerogative for the broadcaster or copyright owner to
object. But they really haven't been used that much.

Mr. RAILSBACK. I have one guy from New York, Mr. Pollinger,
who indicates they have two full-time people trying to determine
notices of blackout.

Ms. RINGER. It's a mess; ic's a mess.
Again, I'm not sure that I or you ought to be getting into this

kind of communications morass.
Mr. RAILSBACK. Yes. I think I have used up my time, but I just

want to make it a little more explicit.
It bothers me that cable and the program suppliers can benefit

by entering into an agreement to show a movie, and even a nonaf-
filiated TV broadcaster who wants to buy a movie, and then that
movie is not going to be a very valuable commodity if it can be
retransmitted. So it seems what you are doing is going to cause the
program suppliers to go right into pay TV where they can make
more money.

Ms. RINGER. You are assuming there would not be full compensa-
tion. I am assuming that in the free marketplace that movie would
earn what it deserved to earn from cable retransmission.

Let me see if I can say this right.
Mr. RAILSBACK. You may be right.
Ms. RINGER. Maybe I ought to stop right there.
Mr. RAILSBACK. Quit while you're ahead. I'd better quit.
Mr. KASTENMEIER. The gentleman from Michigan, Mr. Sawyer.
Mr. SAWYER. I go a long way with the gentleman from Illinois. I

had somewhat the same question, that if your Copyright Royalty
Tribunal were to set up fares or rates or whatever, and then
encourage voluntary agreements, it would seem to me that that
would be an impossibility; that those who were better off with the
CRT rates would refuse to negotiate and take the CRT rates; those
who visualized they.could get something better than the CRT rates
would negotiate. But it takes two to negotiate, so you could never
get a negotiation other than at the CRT rates.
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Ms. RINGER. I don't agree and I don't think that is the way it has
worked in 118 because the CRT rates are not out of the blue; they
are negotiated rates.

Mr. SAWYER. But you are kind of putting the cart before the
horse and the horse before the cart.

If CRT comes out first and says, "The rate is going to be x dollars
for this particular set of circumstances," the person who thinks
they can get x-minus-something dollars is willing to negotiate. The
one who can't is not, and they are going to take the x dollars
because it takes two to negotiate.

So you might just as well forget the encouraging and the free
negotiation and have CRT fix the rates.

Ms. RINGER. I don't agree with that because CRT has to set the
rates on the basis of something.

Mr. SAWYER. Well, whatever they set it on the basis of, they end
up setting a rate. Now, that is going to be the rate because a party
who is not benefited by a different rate is going to take that rate,
and it takes two to agree so you are only going to get one to agree
unless you go to that rate.

Ms. RINGER. Well, the alternative to this is either complete ex-
clusivity or retaining the present system, it seems to me.

Mr. SAWYER. Or what the gentleman from Illinois was toying
with, an arbitration. You don't know what x rate CRT is going to
fix. You have to negotiate and take your chances. You negotiate
without knowing what rate they are then going to fix. It could be
worse, or it could be better. But once you know, it's like knowing
what a quick decision is in advance. Why the heck should one
party negotiate?

Ms. RINGER. I'm not sure it would work out differently in prac-
tice. If you had compulsory arbitration for every negotiation we are
talking about, it would cost a great deal more than the royalties
would ever be.

Mr. SAWYER. That is what I'm getting to. I think, first of all, if
CRT has a fixed rate, you can forget the voluntary negotiation, no
matter how much you urge it, because one party is going to be not
benefited by not taking that rate. Therefore, you are not going to
get any deals. You can encourage it all you want but you are not
going to get it.

On the other hand, if it is so complex that there is difficulty in
negotiating because of the myriad parties, to superimpose arbitra-
tion on top of all that, you've got a worse morass.

This is what bothers me about both aspects of this thing.
I can see the mechanics if we had an arbitrated rate for those

who couldn't agree, except you run into the same problem of the
ability to agree. In the first place, there are too many people. If you
fix the rate in advance, one party is never going to agree to
anything different than that rate.

But the one thing I can see is the same thing that has grown up
in the construction industries and in the trucking industries, where
they have the Central States agreement. The truckers in that area
appoint a committee to negotiate with the Teamsters, or whoever it
may be, and they come up with the Central States contract, and
those are the rates. The construction industry does the same thing.
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It may be that you could do the same thing here nationally and
hence overcome this.

I just don't see how, if you've got so many people-that is,
everybody I've heard testify here has said it's impossible, because
there are so many people, to ever negotiate with individual dealers.
If that is so, there are too many to arbitrate those who can't
negotiate, and if you set the rate to begin with, one party won't
agree. That is just axiomatic. If you knew what a jury verdict was
in advance and there was no appeal, one party would never agree.

Mr. RAIISBACK. Unless there is a carrot or some inducement.
Mr. SAWYER. Unless there is a carrot. And that is what I have

been kind of fishing for-either the Central States-type committee
bargaining or some kind of a carrot built into that fixed rate.
Otherwise I don't see how it would work.

And I have been spending a lot of time thinking about this, too.
Ms. RINGER. That is obvious, Mr. Sawyer.
Mr. SAWYER. Frankly, I haven't come up with anything that

makes a lot of sense to me that will work.
Ms. RINGER. You say it's axiomatic that it won't work, but it

worked in 118. It has worked in other systems. This system isn't
unknown.

In other countries where they use this system they have some-
thing we don't have-state-controlled or regulated clearing soci-
eties, performance societies, rights societies, and so forth. Here
everything has to be done in the free market.

But I really do think it would work. I have been through the
same kind of thinking, too.

Mr. SAWYER. It seems to me that this is axiomatic, that if this
committee were the CRT and we said, "The price for this retrans-
mission under these circumstances will be $150, but we encourage
you and the other guy, the buyer and the seller, to go negotiate"-
well, the one who thinks he may be able to get it under $150, sure,
he's willing to negotiate. But why should the other one when he
has $150 cold deck?

Ms. RINGER. The CRT doesn't do it first; it does it second, after
the negotiation process. So there is a range of figures which the
CRT has to deal with.

Mr. SAWYER. But then you're saying arbitration, unless I misun-
derstood you.

Ms. RINGER. I'm not talking about the structure of the CRT in
my statement here. It seems to me that is obviously before your
committee.

Mr. SAWYER. You're talking about what Mr. Railsback called, in
effect, an arbitration. That I can understand, because both parties
are taking a risk that they could get something not as favorable as
they could get by negotiation, and they don t know in advance.

But then aren't you overwhelmed by the problem of how many of
these there are? How could you do it without that?

Ms. RINGER. You can't have it both ways, Mr. Sawyer.
Mr. SAWYER. I'm just trying to be educated.
Mr. RAILSBACK. Would you yield for a second?
Mr. SAWYER. Surely.
Mr. RAILSBACK. I think what you're saying-and you haven't

really had a chance to go into it-if the Copyright Royalty Tribu-
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nal had new permissible latitude or, in other words, had more
latitude to make a subsequent adjustment based on other criteria
than they now have, then maybe they would serve in a fashion as
the.arbitrator. They would be the arbitrator, and if they weren't
cemented in, they could make a decision that might not be foresee-
able by either of the bargaining parties. Then, the parties would
have to take their risk.

Mr. SAWYER. But then, if I may reclaim this, don't you run into
the same argument that there are so many that they can't do this
individually without having to have a backstop arbitration. That is
what bothers me.

Mr. RAILSBACK. If you will recall, they did it. It took a long time.
We underequipped and understaffed them. They made a determi-
nation. The public radio people were not happy because they were
frozen out of the whole thing.

But these things are always subject to review.
Mr. KASTENMEIER. Does counsel have a question?
Mr. LEHMAN. I think I have a question that would really clarify

some of the debate, Ms. Ringer, and it is my understanding your
proposal isn't so different in effect from the compulsory arbitration
Mr. Sawyer was talking about. And what you envision is that in
effect the major parties will be compelled to arbitrate. That is in
the case of the major motion picture companies and the major
cable systems. The difficulty is since there are so many potentially
unknown copyright holders who may not be included among those
major parties. Even though they may account for 90 percent of the
business, you could never be certain that the results of the compul-
sory arbitration would be binding on everyone.

So what you are proposing is that, in effect the major parties
compulsorily arbitrate, and then the Commission adopt that for
everybody, even those who are not parties. And that would solve
the problem Mr. Sawyer has with the many, many people you don't
know about who are out there.

Ms. RINGER. That is exactly right, Mr. Lehman. That is exactly
what I had in mind. I hadn't thought of it in terms of arbitration,
but it would be that, in effect.

Mr. SAWYER. That would make more sense to me.
Mr. KASTENMEIER. The gentleman from Virginia, Mr. Butler.
Mr. BUTLER. Well, all that is is enshrining the marketplace in

the rules of the Tribunal.
Ms. RINGER. Yes.
Mr. BUTLER. Why is that necessary? Once we know what the

marketplace is, why can't we turn the marketplace loose?
Ms. RINGER. Because of the need for protection of the cable. You

do have, I would say, hundreds of thousands of potential copyright
claimants. If you did away with the compulsory license, they could
come in individually and claim copyright infringement-and they
would. And you just can't do that, in my opinion.

This way you have the norm established by negotiations-howev-
er you want to call it-arbitration, maybe. And then everyone else
is bound by that so the cable people can go ahead and use the stuff
without advance permission, but they have to pay.
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And there are lots of problems with this. It isn't a perfect solu-
tion. But I am not sure there is one, and I do think it's better than
what has been suggested so far.

Mr. BUTLER. I just need help. What are all these infringements
we are talking about, the millions of infringements? Take one
simple cable system stuck back in the hills somewhere, and what
potential liability is that system exposed to that could be resolved
in bargaining?

Ms. RINGER. Well, if you insulate him, then you don't have free
marketplace.

Mr. BUTLER. I want every man for himself.
Ms. RINGER. The liability is very great. It can go up to $100,000

per infringement in the normal case, and when you have repeated
and willful, there are add-ons to that and criminal penalties, and
so forth.

Mr. BUTLER. You are getting into the sanctions.
Ms. RINGER. That is not what you're asking. You are asking

what the effect would be, and I would say the effect would be to cut
them off at the pass, that they would not be able to carry this stuff
at all. That is what would happen in practice, in my opinion,
because they couldn't face that kind of liability and would just
have to stop carrying the secondary transmission.

Bear in mind these people are not in privity. The cable system
has been built up on the assumption that they are picking some-
thing out of the air and sending it on. They don't know what is on
that channel. They are flipping the switch. They are not actually
performing the music or turning on the film projector. They are
picking up signals out of the air.

They obviously have industry information as to what the pro-
grams are that they are carrying, but not necessarily in advance,
and there are changes.

And, remember, every single talk show participant or inter-
viewee has literary property rights, copyright in what they say.
And the stations get clearances. They make them sign before they
go on the air. But the cable people have no potentiality of doing
anything like that. And you do have to insulate them. And no
matter what the movie industry says about, "We'll take care of
this; it's not going to be a problem," I cannot get over that as a
major problem.

Mr. BUTLER. Let's go back to this little cable station that picks
up a channel, a local independent TV station. If it was a free
market, then, of course, he'd have to make his arrangements with
that local independent; is that so?

Ms. RINGER. The local independent doesn't have any rights, nec-
essarily, with respect to cable transmission. No. Maybe if the indus-
try worked it out that way, maybe it would be sufficient.

But as things now stand, if you took away the compulsory li-
cense, the little station would have to go to every copyright owner
that every program producer had gone to originally and get clear-
ances. And there is a big package of contractual rights and unclar-
ity as to who owns what in this area. When they had the retrans-
mission consent before, they would go to the broadcaster and the
broadcaster would say, "I can't give you rights; I don't know them."
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Legislatively this calls for some sort of insulation. This is not
trying to benefit the cable industry but trying to benefit the public.

Mr. BUTLER. That is the only reason we have for going forward
with it, to benefit the public.

Ms. RINGER. That is right.
Mr. BUTLER. It just disturbs me that we are undertaking to

referee the marketplace. It just seems to me if we have any faith in
the system, it ought to be able to work itself out. We just haven't
given them a shot at it. It would be chaotic and interesting, and a
lot of lawyers would get fat, but I feel the system could survive
that.

Ms. RINGER. Well, as I said in my prepared statement, Mr.
Butler, I would have agreed with you in 1958. I did agree with you
in 1964. I was in favor of exclusivity then. But there's a lot of
water down the river since then. And I think if you simply did
away with the exclusivity license, there would be great difficulties.

Mr. BUTLER. I don't disagree with that, but it would make life
interesting.

I yield.
Mr. KASTENMEIER. I just have one more question. This relates to

another matter, and that is that recently we have had hearings
involving the Copyright Royalty Tribunal-we have had the Gener-
al Accounting Office. and the commissioners themselves present-
with respect to prospective changes that might take place in the
charter of the Tribunal.

I think it is fair to assume there will be compulsory licenses of
one form or another, notwithstanding however the cable question
is resolved-that seems to be the most difficult one. It is even
possible to create more compulsory licenses.

Ms. RINGER. That is right.
Mr. KASTENMEIER. My question is: If you are familiar with the

thrust of the General Accounting Office report, perhaps the views
of the commissioners themselves, we would be very interested in
your views about the Tribunal, its changes, whether you concur
with the GAO report or to what extent you do not, and what
changes structurally or otherwise you think might be considered
for the Tribunal.

Ms. RINGER. That is a big question, Mr. Chairman. I have read
the GAO report which I basically agree with. It seemed to me a
balanced and thoughtful report.

I do regard it-and I find some satisfaction in this-as a vindica-
tion of the Tribunal to some extent. They have taken a barrage of
criticism from interested parties, and I am not sure all of it was
fair.

It does seem to me, as I testified in the Senate in April, that they
have been doing a fine job under extraordinarily difficult circum-
stances. I think they have made mistakes. I have not agreed with
everything they have done. But I didn't listen to all those hearings,
either, and I think they have done exactly what you asked of them
under rather adverse circumstances.

My own feelng is if you did away with the Tribunal you'd have to
reinvent it in some other form. And I don't think that would be
very profitable. I read Mr. Brennan's testimony of yesterday and I
do grasp his point that they do have ongoing appeals and litigation
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and proceedings, and there would be a great deal of problem if the
Tribunal was transformed without some rather lengthy transition.

But it does seem to me that you can improve some of the draw-
backs of the present situation. One of them, I think, is implicit in
what I was saying, which is to take away a lot of the artificial
restrictions in the cable area that were placed on them in 111 and
chapter 8.

I am trying to think of all the points that were made in the GAO
report. With respect to the structure of the Commission, I think
they do need a permanent chairman. That was one of the sugges-
tions, and it did seem to me that was a good idea.

I am not sure I share the tribunal's feeling that they don't need
a general counsel. That seemed to me a good idea. They certainly
need access to legal advice. They certainly need access to expert
advice on technical matters. And I think part of their problem is
they have not had that.

I do think that the size of the Commission isn't all that bad. I
don't think that five is too many, but I don't think three would be
ineffective if you wanted to go that route.

I would remind you that I think in your bill as you marked it up
in 1976 there were three, and the five got in, in the conference, if I
am recalling correctly. So that you certainly favored three at one
time.

As to the placement in the Government, I think that there are
some advantages as you perceived them in 1976 in retaining it in
the legislative branch. Perhaps it would keep it a little more out of
politics and provide a little more continuity, but I'm not sure that
is essential. And if it were perceived as being better located in the
Commerce Department or as an independent agency in the execu-
tive branch, I certainly would never object to that.

What I was proposing would not involve the Licensing Division
of the Copyright Office, but if that activity was retained, it could be
easily taken out of the Copyright Office and given to the tribunal.

During my aegis as register, it was made so completely separate
from the other activity at the Patent Office that, as I understand
it, there would be no procedural or administrative reason to keep it
there.

Are there any other questions? I can't remember all the detailed
recommendations that were made.

Mr. KASTENMEIER. I think you have touched on the major ones.
There were a number of options suggested, that you might have

part-time commissioners or on call of another commissioner, per-
haps the chairman, or there have been other suggestions that we
rely on other administrative personnel to do the function from
time to time and dispose of the tribunal completely.

One of the difficulties is the cyclical demands on its time. The
first couple of years there was little demand, and as 1980 ap-
proached the peak, the involvement of the Commission rose, and
let's assume it drops off again, and whether one can justify a full-
time panel of commissioners, presuming them to be full-time in-
volved in their activities.

That is why some of the less attractive alternatives, I think,
confront us-and I thirck they are less attractive. I think the tribu-
nal in some form ought to be retained.
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Certainly I do not agree-I thought he missed the point. We gave
them the mandate for the very reason that Congress did not want
to be engaged in rate-setting. We felt we were not competent to do
that, and that to merely resume those functions was not a solution
at all.

But your own observations are very much appreciated.
Yes.
Mr. SAWYER. Mr. Chairman, suppose we were just to eliminate

from the statute these horrendous summations and provide that
damages will be the market price as established by other agree-
ments in force, and either let the people go to court or sit down
and agree.

Ms. RINGER. Would you preclude an injunction?
Mr. SAWYER. If you had compulsory licensing, there would be no

injunction. You would just say, absent whatever the penalties are
that you say would be catastrophic, we'd merely provide that the
penalty for not having procured advance authorization for showing
will be the market price established by similar agreements in force,
or something like that, and then when the people find out who
each other are, they have the choice of most other people of either
paying their bill or going to court. They probably will pay their
bill.

Ms. RINGER. I think what you are suggesting is very close to
what I've got, except you don't have to go through the really
tremendously expensive and burdensome business of suing every
time. In other words, what you are proposing, if I read you, is you'd
substitute the court for the tribunal.

Mr. SAWYER. Yes, except as a practical matter, every time you
order something from the store and buy it, there is the potential of
a lawsuit. If you don't pay the bill, they have no choice but to sue
you. You can claim it wasn't what you wanted. And yet, there isn't
enough of that-you know, 99 percent or 99.9 percent of the people
pay their bills and don't get in a dispute. And you would have to
assume that if they knew by reference what the market price was,
both parties would have an inducement not to go to court because
of expense and delay, and so forth, and would settle.

Mr. BUTLER. Would the gentleman yield?
Mr. SAWYER. Yes.
Mr. BUTLER. I think if I understand you, you are suggesting that

the sanctions in the statute be fair market value.
Ms. RINGER. That is exactly what they are.
Mr. BUTLER. You scared me to death here a minute ago.
Ms. RINGER. The point is they cease to be fair market value

when there are repeated and willful scofflaw infringements going
on. Mr. Sawyer and Mr. Butler, you may be interested in knowing
that what you are proposing is very much what went to the floor in
1976 in the cable bill, the ancient times-and it's a solution-to
allow the courts to sort this out, making the criterion free market
value, with no willful infringement liability, no injunctions, and so
forth.

And I have reflected a good deal on this. In fact, you could set up
a specialized court to deal with this or give it to one of the special-
ized courts. This is a possibility.
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But I don't think it is the best solution. I think you are tying up
the Federal judiciary in ways it shouldn't be tied up, and I think
this is one reason the bill bit the dust or the cable provisions were
knocked out in 1967.

Mr. BUTLER. In 1967?
Ms. RINGER. 1967.
Mr. BUTLER. That was before I was born. [Laughter.]
Mr. KASTENMEIER. If that concludes the questions, again we are

indebted to you for your appearance here. It is a personal pleasure
to see you again.

Thank you very much.
Ms. RINGER. Thank you.
Mr. KASTENMEIER. We stand adjourned.
[Whereupon, at 12:18 p.m., the hearing was adjourned.]
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HOUSE OF REPRESENTATIVES, SUBCOMMITTEE ON COURTS,
CIVIL LIBERTIES, AND THE ADMINISTRATION OF JUSTICE
OF THE COMMITTEE ON THE JUDICIARY,

Washington, D.C.
The subcommittee met at 10:12 a.m. in room 2226 of the Rayburn

House Office Building, Hon. Robert W. Kastenmeier (chairman of
the subcommittee) presiding.

Present: Representatives Kastenmeier, Danielson, Frank,
Sawyer, and Butler.

Staff present: Bruce A. Lehman, counsel; Timothy A. Boggs,
professional staff member; Thomas E. Mooney, associate counsel;
and Audrey Marcus, clerk.

Mr. KASTENMEIER. This morning the subcommittee convenes fur-
ther hearings on copyright matters. However, we will take up a
new area, criminal penalties for piracy and counterfeiting of films,
records and tapes.

During the 96th Congress the full committee reported favorably
an overall Criminal Code revision containing changes in criminal
penalties similar to those which are proposed in H.R. 3530, the bill
before us today.

The Criminal Code revision legislation never reached a vote on
the floor and obviously that included this part of it. However,
proponents of increased penalties for record and film piracy are
now seeking separate action with regard to their concerns.

Since the legislation dealing with the criminal penalties for the
violation of the copyright laws is appropriately dealt with in this
subcommittee, rather than the Subcommittee on Criminal Justice,
which handles the code as a total package, we are considering this.

I am pleased to greet our first witness this morning, Ms. Renee
Szybala, representing the Justice Department. She is special assist-
ant to the Associate Attorney General with the U.S. Department of
Justice.

TESTIMONY OF RENEE SZYBALA, SPECIAL ASSISTANT TO THE
ASSOCIATE ATTORNEY GENERAL

MS. SZYBALA. Thank you. Mr. Chairman and members of the
subcommittee, I am pleased to be here today to give you the views
of the Department of Justice on H.R. 3530, the Piracy and Counter-
feiting Amendments Act of 1981.

This bill would strengthen the laws against criminal copyright
infringement and trafficking in counterfeit labels. Its primary
effect would be to increase the penalties for record, tape and film
piracy and for label counterfeiting.

(755)
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Piracy and counterfeiting of copyrighted material is now a major
white-collar crime. The huge profits to be made have encouraged
the growth of this problem while the current lenient penalties have
done little to deter it. It has been estimated that worldwide sales of
pirated tape recordings exceeded $1 billion in 1981.

The Department of Justice, therefore, favors the enactment of
this legislation. We believe that the enhanced penalties would
bring the sanctions for this type of crime more in line with the
seriousness of the problem.

Under the bill, felony penalties could be imposed for all counter-
feit label offenses and for serious and subsequent offenses involving
pirated counterfeit recordings, motion pictures and audiovisual
works.

The seriousness of the piracy is gaged by the number of copies
produced and the timespan with which they are produced. The
Department of Justice supports this scheme.

We believe the scheme recognizes that counterfeiting, which de-
frauds the consuming public, is a more serious crime and that
substantial violators merit harsher treatment. We do have some
revisions to suggest and these are addressed in detail in my written
statement.

The most serious of them concerns the proposed definition of
traffic in the trafficking in counterfeit label section. The definition
appears to be narrower than under the current law. We suggest
that it be broadened.

In addition, the subcommittee may wish to consider adding a
section to the bill which would incorporate the definitions of "re-
produce" and "distribute," which are currently in 17 U.S.C. 106.

With the revisions discussed in my statement, the Department of
Justice supports this bill. We believe it will provide a more effec-
tive tool for combating the growing problems of counterfeiting and
piracy. Thank you.

I will be pleased to answer any questions you may have.
[The complete statement of Ms. Szybala follows:]

SUMMARY

PREPARED STATEMENT OF RENEE L. SZYBALA, SPECIAL ASSISTANT TO THE ASSOCIATE
ATTORNEY COUNSEL

This bill would amend those provisions of titles 17 and 18 which deal with
criminal copyright infringement and trafficking in counterfeit labels. Its primary
effect wouldbe to substantially increase the allowable penalties for record, tape and
film piracy and label counterfeiting.

The Department supports the proposed increase in penalties for these crimes.
Piracy and counterfeiting of copyrighted materials are now major white collar
crimes and penalties under current law are too lenient to provide an effective
deterrent. The Department also believes that the graduation of penalties by the
volume of illegal conduct is a proper way to gauge the severity of the offense.

The Department does have some suggestion to make with respect to individual
provisions of the bill. The most serious of these concerns the bill's apparent narrow-
ing of the definition of "traffic." With the revisions noted, however, the Department
supports the enactment of this legislation.

Mr. Chairman and members of the subcommittee, I am pleased to be here today
to give the views of the Department of Justice on H.R. 3530, the Piracy and
Counterfeiting Amendments Act of 1981.'

'H.R. :3530 is identical to S. 691, except that the section sequence differs, and S. 691, probably
through oversight, fails to preserve the forfeiture provisions of current 18 U.S.C. 2318 (b) and (c).
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This bill would amend titles 17 and 18 of the United States Code with respect to
criminal copyright infringement and trafficking in counterfeit labels. Its primary
effect would be to strengthen the laws against record, tape and film piracy and label
counterfeiting by increasing the penalties for violations.

Piracy and counterfeiting of copyrighted material, the theft of intellectual proper-
ty, is now a major white collar crime. The dramatic growth of this problem has been
encouraged by the huge profits to be made, while the relatively lenient penalties
provided for by current law have done little to stem the tide. The Department,
therefore, in principle favors the enactment of this legislation. We believe that the
enhanced penalties H.R. 3530 would impose would help Ling the criminal sanctions
for copyright infringement more in line with the seriousness of the problem: Cou-
pled with vigorous prosecution, the increased maximum sentences and fines should
act as a deterrent to major violators. We do, however, have some technical sugges-
tions to make with respect to individual provisions.

I will first address the substantive provisions of the bill that would amend title 17.
Section 2 of the bill amends the criminal penalties for willfully infi singing a

copyright for purposes of commercial advantage or private financial gain (17 U.S.C.
506(a)). The substantive offense remains unchanged. The current penalty for crimi-
nal infringement of copyright in works other than sound recordings or motion
pictures is a maximum term of one year and/or a fine of $10,000. Where sound
recordings or motion pictures are involved, the penalty for a first offense is up to
one year and/or a fine of $25,000, increased to up to two years and/or $50,000 for
subsequent offenses.

Section 2 provides that the penalties will now be those fixed in 18 U.S.C. 2319, a
new section which will be added to title 18 by section 4 of this bill. Under this new
section, the penalties will be dependent not only upon the type of copyrighted work
infringed, and whether the offense is a first or subsequent violation, but also upon
the number of infringing copies and the time frame within which they are made or
distributed. Thus, an offense, not involving a sound recording, motion picture or
audiovisual work, will be punishable by imprisonment for up to one year and/or a
fine of $25,000 (2319(bX3)); a first offense involving sound recordings will be punish-
able by up to five years and/or $250,000, if 1,000 or more copies are made or
distributed within a 180-day period (2319(bX1XA)); up to two years and/or $25,000, if
less than 1,000 but more than 100 copies are made or distributed in that period
(2319(bXA)); and by up to one year and/or $25,000, if less than 100 copies are
involved or more than 180 days elapse (2319(bX3)). A subsequent offense involving a
sound recording is punishable by up to five years and/or $250,000, regardless of the
time frame or number of copies involved (2319(bX1XC)). 2

The penalties proposed for infringement of copyright in motion pictures or audio-
visual works are similar, but require fewer infringing copies: The penalty of up to
five years and/or $250,000 may be imposed where 65 or more copies are made or
distributed within a 180-day period (2319(bX1XB)); up to two years and/or $250,000,
if less than 65 but more than 7 copies are made or distributed within that period
(2319(bX2XB)); up to one year and/or (2319(bX2XB)); up to one year and/or $25,000, if
less than 7 copies are involved or more than 180 days elapse (2319(bX3)); and up to
five years and/or $250,000, if it is a subsequent offense, regardless of time frame or
number of copies involved (2319(bX1XC)); 3

Section 3 of the bill would completely redraft 18 U.S.C. 2318, which concerns
trafficking in counterfeit phonorecord labels. At present, section 2318(a) provides
that the transportation, receipt, sale or offer for sale in interstate or foreign com-
merce, with fraudulent intent, of articles bearing counterfeit labels, is punishable by
imprisonment for up to one year and/or a fine of $10,000, for a first offense, and up
to two years and/or $25,000, for a subsequent offense. The amended section 2318
increases the penalty for all offenses, first or subsequent, to a maximum of five
years and/or $250,000.4

2Section 2319(bX1C), which provides enhanced punishment for subsequent offenses involving
sound recordings, motion pictures or audiovisual works, requires clarification. It is not clear
whether the first offense must have invovled the same type of work as the second-whether
both offenses must involve, for example, a motion picture-or, indeed, whether the first offense
had to involve a sound recording, motion picture, or audiovisual work, at all.3See footnote p. 3. In addition, we note that both under current law and the proposed bill,
where sound recordings, motion pictures or audiovisual works are not involved, subsequent
offenses are not punished more severely than first offenses. The subcommittee might wish to
consider whether subsequent offenses involving works other than sound recordings, motion
pictures or audiovisual works should be punished more severely than first offenses.4The bill would not provide for consideration of time or quantity criteria in the trafficking in
counterfeit labels section, but rather would allow the maximum penalty for counterfeiting
without regard to such criteria. We believe that this scheme correctly recognizes that counter-

Continued
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In addition, the proposed section 2318 would eliminate the requirement of fraudu-
lent intent; it will be sufficient that the offense of "trafficking" is committed
"knowingly."

We see no problem with dropping the fraudulent intent requirement. It is difficult
to imagine how one could traffic in articles knowing they bear counterfeit lables
without intending that some purchaser, immediate or remote, will be mislead and
cheated in his purchase.

The Department supports the enhanced penalties of both the counterfeit label
trafficking and criminal copyright sections. We also support, as explained more
fully below, the inclusion of time and quantity criteria in the proposed 18 U.S.C.
2319.

As to the enhanced penalties, a word of explanation is in order, since we took a
different position in commenting on S. 22 in the 95th Congress. In our report on
that bill we recommended that a first offense should be only a misdemeanor. It was
believed at that time that, if a misdemeanor were not available, the plea negotiation
process would be impaired; it was also thought that some United States Attorneys
would consider certain criminal copyright cases to warrant nothing more than
misdemeanor treatment.

Experience has shown, however, that the meager penalties under existing law
appear to have had little deterrent effect in this area. The World Intellectual
Property Organization, an intergovernmental group sponsored by the United Na-
tions, has estimated that worldwide sales in pirated sound recordings totaled $1.1
billion in 1980. In North America alone, the figure is estimated at $560 million. Yet
the p-esent criminal sanction for a first offense involving copyright infringement of
a sound recording or motion picture is a misdemeanor and carries a fine of not more
than $25,000. It is difficult to avoid a comparison between the minimal penalties
risked, even for subsequent violations, by those who commit this type of offense, and
the increasing substantial industry losses. As compared to other theft and forgery
statutes, penalties for copyright piracy and counterfeiting are among the most
lenient, while these schemes are among the most lucrative.

Additionally, we have learned that, because of their substantial caseloads, United
States Attorneys may be less enthusiastic about prosecuting misdemeanor offenses
than felonies. Moreover, the existence of penalties of up to five years affords the
prosecutor greater flexibility in the plea negotiation process than do misdemeanor
penalties. Rule 11(e) (1) and (2) of the Federal Rules of Criminal Procedure, which
permits plea agreements between the government and the defendant as to a specific
sentence, subject to court approval, provides an opportunity to minimize exposure to
incarceration in appropriate cases. It was for these reasons that the Department
was able to support the classification of this offense as a class D (5-year) felony by
section 1746 of S. 1722, the Criminal Code Reform Act of 1979, as reported to the
Senate by the Judiciary Committee in the 96th Congress.

The graduation of penalties by the volume of illegal conduct, based upon the
number of units illegally reproduced or distributed, seenis to be an appropriate way
to gauge the severity of the offense. Under existing law, there is no differentiation
between a person who, at a given time, illegally reproduces five copies of a copy-
righted work and one who reproduces five thousand. Moreover, classification of the
seriousness of the offense by the volume illegally reproduced or distributed during a
six-month period recognizes that the large-scale offender is a major law violator,
deserving of severe penalties. Concomitantly it prevents those who may engage in
trivial distribution on several occasions from being subject to the same penalties as
those who make, obtain and distribute voluminous quantities on one occasion or
within a short time-span.

The definition of "traffic" in proposed 2318(b)(2), however, appears to be narrower
than that under current law, which reaches not only those who sell in interstate
and foreign commerce, but also those who ship and offer for sale. We think this
cutback is ill-advised and recommend that the bill be revised to continue to cover
those who knowingly transport infringing matter. We would, in addition, recom-
mend that the manufacturer be covered as well, since he plays so essential role in
the criminal enterprise. We, therefore, offer as a substitute for proposed 2318(b)(2)
the following:

tilting, which defrauds not only the recording industry, but the consumer as well, is a much
more serious crime than traditional piracy. Where counterfeits are involved, the consumer is led
to incorrectly believe that he is purchasing a product of the legitimate source identified on the
label.
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"The term traffic means to make, transport, transfer or otherwise dispose of, to
another, as consideration for anything of value or, to obtain control of with intent to
so transport, transfer or otherwise dispose.

For like reason, i.e., to continue to cover those who offer for sale in interstate
commerce, we suggest that proposed section 2318(c)(2) be amended by including the
underscored words so that it will read: "the mail or a facility of interstate or foreign
commerce is used or intended to be used in the commission of the offense."

The proposed definition of "traffic" will remove from coverage those who know-
ingly purchase or acquire counterfeit material for personal use, without any motive
of financial gain. While not condoning such conduct, we do not object to the decision
of the draftsmen of this bill that it does not merit federal prosecution and punish-
ment. We also note with approval that the bill provides for some increase in the
jurisdictional base of the existing statute. It adds the special maritime, territorial
and aircraft jurisdiction of the United States and the use of the mail to the
interstate and foreign commerce base of current law (18 U.S.C. 2318(cX1)(2)).

With the revisions noted above, the Department believes that this legislation
would provide a more effective tool for combatting the growing problem of piracy,
counterfeiting and other criminal copyright violations and supports its enactment.

I would be happy to respond to any questions you may have.

Mr. KASTENMEIER. Thank you for that rather brief statement.
Ms. Szybala, you are listed as a special assistant to the Associate

Attorney General?
Ms. SZYBALA. Rudolph Giuliani.
Mr. KASTENMEIER. Does he have any special area? Is he an

Associate Attorney General for--
MS. SZYBALA. The Associate Attorney General supervises the

entire criminal side of the Department of Justice. So that would
include the FBI, the DEA, the Criminal Division, and the U.S.
attorneys' offices.

Mr. KASTENMEIER. Your prepared statement indicated that U.S.
attorneys, at page 6, may be less than enthusiastic about prosecut-
ing misdemeanor offenses. Couldn't this lack of enthusiasm be
dealt with by the Attorney General ordering the matter to have a
higher prosecutorial priority without any increase in penalties? Is
that the only way we can get their attention?

MS. SZYBALA. I'm sure that portion of the problem could be
corrected through departmental policy, but that would take care of
only half of it. The other half is what deterrent effect and what
message you are sending out to the violators. Given the number of
dollars involved, the current penalty is laughable from the point of
view of the violator.

Mr. KASTENMEIER. Given the current increase of violent crime in
the United States, do you believe that it is appropriate to direct
law enforcement priorities at this time to what is essentially a
commercial problem, rather than a violent crime?

MS. SZYBALA. No; I don't in that broad sense. But this particular
area, we have found increasing infiltration by organized crime and
that will continue to be a priority of the Department. We would
hope that under this bill our primary efforts would be directed
toward organized crime offenders.

Mr. KASTENMEIER. I must say there is a paucity of evidence
before us that organized crime is involved. I don't say it isn't
involved. It may well be. But we don't really have any cases in
point. We just hear that somehow organized crime is interested in
this area. Can the Justice Department provide us with a little more
evidence or indication?
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Ms. SZYBALA. I'm certain that we could, if you will permit me to
get the material to you afterward?

Mr. KASTENMEIER. Would you? I think it is one thing to say that
organized crime is involved, and quite another thing to have it
shown to us that that in fact is the case.

At this point, I will yield to the gentleman from California, Mr.
Danielson.

Mr. DANIELSON. Thank you, Mr. Chairman. In what manner are
counterfeits, audio, sound recordings usually made?

MS. SZYBALA. I have no knowledge at all of the expertise.
Mr. DANIELSON. Forget the expertise. This is totally a nontechni-

cal question. In what manner-forgetting the expertise-what is a
.( counterfeit recording?

MS. SZYBALA. OK. A counterfeit both duplicates the sound and
the packaging of the authorized original.

Mr. DANIELSON. The sound and the what?
MS. SZYBALA. Packaging, as opposed to a pirated copy, which is

simply the sound reproduced but in a packaging with less flair,
with no markings from the legitimate source on it.

Mr. DANIELSON. In other words, someone has duplicated an origi-
nal which was not a counterfeit? Is that what you are talking
about?

MS. SZYBALA. I'm not sure I understand the question.
Mr. DANIELSON. Little Jack Little makes a recording. You don't

remember Little Jack Little, but there are those among us that do.
He makes-he plays a piano and he makes a good recording. I wish
to counterfeit that. Do I record his selection, play it, and duplicate
it, and then sell it? Is that the idea?

MS. SZYBALA. Yes, sir, that's my impression.
Mr. DANIELSON. Isn't it true that these are usually so inferior

that anybody can tell one from the other?
Ms. SZYBALA. That I am told is often the case, but to get to that

point where you can tell the difference, you need to open the
packaging and play the item. The packaging is such when you are
speaking of counterfeits that the consuming public can be defraud-
ed, can be purchasing what is an inferior item believing it is
legitimate and paying the price you would pay for the legitimate
item and only find out when they get it home that the item bought
has lousy sound.

Mr. DANIELSON. Does the Justice Department receive complaints
from consumers that they bought a recording of artist A and when
they got home, they found it was junk?

MS. SZYBALA. No; I don't believe complaints of that type come
into the Justice Department with any regularity; no.

Mr. DANIELSON. How would you know they were inferior?
MS. SZYBALA. There have been many investigations of this type

of thing through the last 3 years. Most of them have been declined
prosecutions for one reason or another. But the evidence is coming
in through the FBI and through the U.S. attorneys' offices.

Mr. DANIELSON. Why would they decline the prosecutions?
Ms. SZYBALA. A lot of the people they get a hold of are not the

major violators. Our belief is that those prosecutions have not had
the effect they could because when you get to the end result,
nothing much happens to the violator. But the Department has
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been declining minor cases, minor distributors cases, in which
there just is no evidence of volume.

Mr. DANIELSON. What is the penalty normally and usually im-
posed under present-day prosecutions?

Ms. SZYBALA. I don't know what courts have been giving.
Mr. DANIELSON. Then how do you know it is too light?
Ms. SZYBALA. Under the law, the maximum that they could

impose for a subsequent offense involving records, tapes, and films
in particular would be 2 years.

Mr. DANIELSON. Well, 2 years is a long time, ma'am. How old are
you? I will strike that question. But 2 years is truly a long time.
We send people to prison for rape for less than 2 years.

Ms. SZYBALA. Well, I disagree that we should be doing that. But
that's something else.

The 2-year maximum is not what most of the convicted people
have been getting. It doesn't tend to work that way. We need to
educate the courts when we have the serious organized crime of-
fenders, educate the courts to the extent of the criminal enterprise.

Mr. DANIELSON. I just came back from spending some time in my
district, and I'm sure that everybody in my district agrees with you
that we should educate the courts to put people in jail.

But I don't think that our passing a law is going to put any more
people in jail. The judges are going to impose whatever they consid-
er to be the appropriate penalty. The jails are overcrowded, for one
reason. Anyway, that's a point.

I tell you one thing that bothers me in this bill, and my good
friend, Mr. Frank, the author is sitting here. You know, I question
the wisdom of having special laws for special types of theft. This is
a form of theft, a form of stealing.

I come from California. I don't know if it is still on the books, but
we had a special law making it a separate crime to steal an
avocado. I don't know why it should be different to steal an avoca-
do than it is to steal a turnip.

Or, to steal from you as an individual, break into your home and
steal your TV set. But stealing an avocado is particularly bad. In
Hawaii they have laws against stealing pineapples for the same
reasons, I'm sure.

Mr. KASTENMEIER. Would the gentleman yield?
Mr. DANIELSON. I will yield.
Mr. KASTENMEIER. We had this interesting dialog last year in

consideration of a bill, of a Criminal Code provision generally in
which it was proposed and I think included in the bill, a theft of
airline tickets was punishable, but not bus tickets, but not train
tickets, not passenger liner tickets, but only airline tickets.

The question is raised why just airline tickets. Well, obviously,
because the airline people had gotten to the committee and influ-
enced the-suggested to the committee that this would take care of
their interests, but not anybody else's.

Mr. DANIELSON. I thank the gentleman. Do you know whether
the penalty for counterfeiting U.S. currency, which certainly is an
essential of our society, carries with it a fine of $250,000? I think
you will find it is $10,000. Do you know?

Ms. SZYBALA. I do not know.
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Mr. DANIELSON. It is a worthy thing to check. Here is a thought
that I'm going to throw out for whomever wants to pick it up. It is
free. To take the profit out of stealing, it might be a good idea to
have a provision in our Criminal Code that the thief must pay
back, plus pay to the Government as a fine as though he were a
trustee, all of the aggregate proceeds he receives from the theft in
addition to the penalty, so that if you are going to counterfeit
phonograph records and suppose you make $1 million doing it, or
even $100,000, you not only have to pay back the $100,000, but on
top of that, the penalty. That's how you take the profit out of
things. But nobody seems to believe that. The bank robbers not
only have to go to jail but there is a judgment against him for the
$50,000 he stole. If you want to take the profit out of something,
take the profit out of it, and then give them the back of your hand.
I have no other questions. I thank the gentleman for his patience.
Thank you very much.

Mr. KASTENMEIER. The gentleman from Virginia.
Mr. BUTLER. Thank you, Mr. Chairman. I appreciate the testimo-

ny of the Department and your presence here today. My question
is, generally you are supportive of the legislation with the sugges-
tions that you make. What priority does the Department now
assign to this area and if we passed this legislation, would they
have any assurance that you would give it a different priority?

Ms. SZYBALA. I don't know that I could say counterfeiting is
assigned separately any particular priority. I think it comes out
within the Department enforcement more as a matter of organized
crime. It is in that way that our efforts would be directed toward it.

Should the penalties be increased, I think the incentive both for
prosecutors and investigators, increases as well in terms of these
crimes. To that extent, enforcement efforts would be stepped up.

Mr. BUTLER. I'm not sure I understand that. Is there a blood-
thirsty group of people looking for more blood? How does the
increased penalty make it more attractive?

Ms. SZYBALA. I can't speak across the board. It is the feeling of
the Department in terms of this legislation and what has been on
the books, that where the feeling was originally-we had, several
years ago, supported a bill which we had-our position had been
that the penalty should be simply misdemeanors.

The feeling at that time was that this was largely an industry
problem, not a crime problem, and that prosecutors would be very
hesitant to prosecute people for this type of thing on anything
other than a misdemeanor basis.

That experience has been proven wrong. The collective judgment
now is that what happened was that the prosecutors, with their
very limited resources, decided it was a low priority simply because
of the way it was treated in the criminal laws: That is, it was not
in title 18, the penalties were very low, whether for first or subse-
quent violations, at least in relation to other areas of white-collar
type crime and therefore, its priority was low. To move it to title
XVIII is a signal that the problem is growing in seriousness.

Mr. BUTLER. And I judge that really-not putting words in your
mouth, but my own supposition is that it is the relationship to
organized crime that gives this greater significance in the view of
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the Department of Justice. So, you are going to beef up the record
as to that?

Ms. SZYBALA. Yes.
Mr. BUTLER. Let me turn to another area just to be sure I

understand. We had other legislation of a similar problem in the
interstate transportation of untaxed cigarettes, and transportation
of untaxed liquor, and things of that nature.

We have from time to time provided for a confiscation or forfeit-
ure of the vehicle or the equipment involved in those transactions.
As I read the existing law, you can destroy the labels and the
articles to which the labels have been affixed, but that is the
extent of it. Is that a shortcoming of the statute, or is there a
problem with that?

Ms. SZYBALA. No one within the Department who deals with
these types of offenses has suggested that we need some kind of
forfeiture statute to me beyond the foi-feiture of the counterfeit or
pirated goods involved.

Mr. BUTLER. How is the Department's attention to this struc-
tured? Is there somebody specifically who is concerned with this
area?

Ms. SZYBALA. No. This is just general policy now for bills. We
take the bill and distribute it--

Mr. BUTLER. No. With regard to the enforcement of this particu-
lar area of the crime law, is there a particular person who has
responsibility for enforcement of this area, or does this fall into
general crime?

Ms. SZYBALA. It is general crime. Those entities within the De-
partment which have had the most dealings with it are the FBI
and the Criminal Division at Justice, and to a lesser extent the
U.S. attorney's offices.

Mr. BUTLER. I have no further questions at this time. Thank you.
Mr. KASTENMEIER. The gentleman from Massachusetts, the

author of the bill.
Mr. FRANK. I thank you. I appreciate the support of the Depart-

ment. I agree with your proposed change with regard to the defini-
tion of trafficking. We will try to incorporate that.

One question was raised as to whether or not the passage of this
bill might divert the Attorney General from his effort to slow down
the rate of violent crime. Is there any reason to think that increas-
ing the potential penalty in cases like this would damage whatever
it is we are going to figure out we can do about violent crime,
which still seems to be a pending matter?

Ms. SZYBALA. None whatsoever.
Mr. FRANK. Secondly, the question was raised why we single out

one area and not others. I think the alternative question might
have been put, why we were focusing attention on areas that did
not seem to be problems at that time. I am wondering-am I
correct in assuming you agree that there has been more of a
problem in this area, that in fact what we are talking about is an
increase in counterfeiting activity aimed in particular at this area?

Ms. SZYBALA. Yes, definitely. Over the last few years, every
agency involved in this including Interpol and world organizations
concerned have given increasing estimates of the amount of this
activity going on worldwide.
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Mr. FRANK. In this particular area?
Ms. SZYBALA. I imagine and I am just supposing, that a lot of the

problem is due to the advances made in technology. It is easier to
do this.

Mr. FRANK. Is it reaching the point where it might be doing
significant harm to the industry?

MS. SZYBALA. I think the industry would have to speak to that. I
know that they feel it is. I would imagine given the volume of it,
that it would.

Mr. FRANK. One question was whether it was all right to use
criminal sanctions in what is a type of a commercial crime. What
is the Justice Department's general opinion?

It obviously has to be established, but if it was the case that an
increase in criminal activity were in fact posing a threat to the
ability of a legitimate commercial enterprise to operate, would you
find it a reasonable use of the Justice Department to protect their
right to carry on commercial activities uninhibited by this?

MS. SZYBALA. Yes. The recording industry deserves as much pro-
tection under our laws as any other enterprise. This is the theft of
intellectual property. It should not be treated quite as differently
as it is now treated from the theft of tangible property.

Mr. FRANK. To the extent that there is discrimination now, we
treat this as a less serious crime?

Ms. SZYBALA. Yes, sir.
Mr. FRANK. I thank you. I endorse your statement concerning

stiffer criminal penalties concerning rape.
Mr. KASTENMEIER. Mr. Sawyer?
Mr. SAWYER. The Attorney General cracks down on those who

proliferate on this. We will be right down the line on violent crime.
Thank you.

Mr. KASTENMEIER. If you know, is it the view of the Justice
Department that they would rather pursue this individually, or in
the context of general revision of the Criminal Code?

MS. SZYBALA. I don't believe there is a view. We are commenting
on this bill because it was sent to us. We have commented on it as
part of the Criminal Code, as well.

Mr. KASTENMEIER. You make no comment as to whether this
matter ought to be pursued from your standpoint individually and
distinct from the revision of the code or the conduct?

MS. SZYBALA. Yes.
Mr. KASTENMEIER. To the extent that, if you have looked at the

matter or researched it, have the States made these thefts and
piracies criminal offenses?

MS. SZYBALA. I really don't know. I would imagine that under
our newer Copyright Act, some of those laws may be preempted.
The newer act purports to preempt all State laws.

Mr. KASTENMEIER. I don't know if they would preempt the crimi-
nal laws.

MS. SZYBALA. I am not sure.
Mr. KASTENMEIER. My question is designed to determine whether

or not States have criminal laws which reach this type of piracy or
theft and if they do, then there becomes a question of whether the
Federal Government should move preemptively in the area or
whether in fact the States ought to be pursuing this. I know the
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Justice Department in recent years with respect to theft and bank
robbe ies has urged the States to pursue prosecutions in lieu of
Federal prosecutions on the theory that that can be handled by
State law enforcement. I am asking that question now.

Ms. SZYBALA. I really haven't done a survey and really don't
know. But I do believe the point you raise is a valid one. I would be
interested to find out.

Mr. KASTENMEIER. If you review whatever information you have
and come across that, please make that available to us.

Ms. SZYBALA. Certainly.
Mr KASTENMEIER. The last question I have is the current record

of I t hink the law was effective January 1, 1978, it has not been
effec ive very long, three and a half years. What record the Justice
Department overall has with respect to prosecutions under the
exi' ting section 2318 and section 506 of the Copyright Act, whether
th ere have been in fact prosecutions and to what nature and to
what end?

Do you have a record of that?
Ms. SZYBALA. I do not have any of that statistical material with

me. To the extent that it exists, I will be happy to provide it.
Mr. KASTENMEIER. If there has been a paucity of prosecutions, it

is difficut for us to assess why, I might add. We do not know
whether it is because, as you have suggested at the outset, prosecu-
tors feel that this can best be handled by the industry itself, or
whether it is because we have failed to provide high criminal
penalties. Either explanation might indeed be the case.

The gentleman from California?
Mr. DANIELSON. Thank you, Mr. Chairman.
There is one comment I didn't touch on and that was the recom-

mendation that the criminal provisions be put into title 18 of the
Criminal Code. I certainly concur with that. In the first place, an
orderly way of legislating says you should have crimes all brought
together. Secondly, it will carry with it a little bit of additional
stigma which hopefully would have some deterrent effect.

I would certainly support moving this to title 18. Secondly, Mr.
Chairman, as to whether this should be approached separately, I
am sorry to say that my experience is such that I think we better
deal with it separately. I doubt if anyone in this room will live long
enough to see a revision of the entire Criminal Code. I know your
resources are more limited than most people think they are, but to
me an interesting adjunct to this bill would be some kind of a
tabulation or study as to comparable penalties for comparable
crimes.

I just wondered where we have $250,000 fines on any other
crime. If you have any data like that available, I would appreciate
it if you would supply it. But I don't want you to consume time
that you could be spending on violent crime on that endeavor, but
it really would be helpful, and also on the magnitude of crime. I
can imagine that the aggregate dollar volume for counterfeit and
pirated recordings exceeds the dollar volume in the bookmaking
industry, which is absolutely throughout the length and breadth of
our land.

Our jurisdictional copyrights-our Federal jurisdiction on book-
making is the bookmaker's task which gives total jurisdiction. I
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would assume that the book making aggregate cash is far greater
than the cash on these counterfeit recordings.

Mr. SAWYER. If I may interject a comment, and I realize it is tied
to the gestating Criminal Code, and that is that throughout the
new Criminal Code revision, we have greatly increased fines, par-
ticularly on those crimes that are money motivated. So that where-
as this may not now have comparability with others, I think if the
Criminal Code ever comes forward, it will be very comparable
because those kind of fines have been levied wherever the motiva-
tion is to make money.

Mr. DANIELSON. I would support him completely. We don't have
a difference in philosophy there.

Thank you very much. You have made a very honest, practical
and forthright presentation.

Mr. KASTENMEIER. If there are no further questions, the commit-
tee thanks you, Ms. Szybala.

Mr. DANIELSON. I hope you can stick around and hear the rest of
it.

Ms. SZYBALA. I am afraid I can't.
Mr. KASTENMEIER. The Chair would now like to call James

Bouras, the vice president, secretary, and deputy general attorney
for the Motion Picture Association of America.

We are pleased to have you here this morning. I understand that
your views are also compatible with the Recording Industry of
America.

TESTIMONY OF JAMES BOURAS, VICE PRESIDENT, SECRETARY,
DEPUTY GENERAL ATTORNEY, MOTION PICTURE ASSOCI-
ATION OF AMERICA, ALSO REPRESENTING THE RECORDING
INDUSTRY OF AMERICA
Mr. BOURAS. Yes, Mr. Chairman. As indicated, I am making this

brief statement on behalf of the MPAA and the RIAA.
We may have available to us today some of the information you

requested of Ms. Szybala and I would be happy to provide it at the
end of my testimony. This bill would essentially do the following:

Make the counterfeiting and large-scale pirating of motion pic-
tures and sound recordings felonies for the first offenses. Pirates
and counterfeiters earn millions of dollars in illicit profits and yet,
if they are apprehended and convicted under current law, face
penalties which are miniscule in comparison.

It would move the penalties for criminal copyright infringement
to the Criminal Code or title 18, which U.S. attorneys regard as
their charter, although the substantive offense itself remains in
title 17.

It would increase the criminal penalties for counterfeiting and
for most cases of piracy as well, in order to make the penalties
commensurate with the crimes. This bill is directed toward large-
scale piraters. We filed a joint statement with this committee in
support of the bill. I would respectfully request that that statement
be made part of the record.

The CHAIRMAN. Without objection, that statement will be re-
ceived and made part of the record to go with the appendixes.

[The complete statement of Mr. Bouras follows:]
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PREPARED STATEMENT OF THE MOTION PICTURE ASSoCIATION OF AMERICA, INC.,
AND THE RECORDING INDUSTRY ASSOCIATION OF AMERICA, INC.

This statement is submitted by the Motion Picture Association of America, Inc.
("MPAA") and the Recording Industry Association of America, Inc. ("RIAA") in
support of H.R. 35:30, a bill introduced by Mr. Frank and a bipartisan group of co-
sponsors (including Messrs. Railsback, Sawyer and Butler of' this Subcommittee) to
strengthen the laws against record, tape and film piracy. MPAA represents eleven
of the largest producer-distributors of motion pictures and television programs in
the United States. RIAA is a trade association of 49 recording companies which
create and market more than 90 percent of the records and tapes sold in the United
States, and its division, RIAA/Video, consists of 25 companies engaged in the
emerging business of videocassettes and videodisks.

SUMMARY

The counterfeiting and piracy of motion pictures, records and tapes is a highly
sophisticated business that has grown into a billion dollar a year industry. Lured by
the huge profits which can be made in a short period, organized crime' has become
increasingly involved in large-scale counterfeiting and piracy schemes.

Counterfeit films, records and tapes are virtually indistinguishable from the le-
gitimate products, deceiving consumers into buying low-quality imitations as well as
robbing the creators of' the authentic works of royalties and revenues.

Existing criminal penalties do not deter counterfeiters and pirates. A first offense
is only a misdemeanor, a very small risk in light of the enormous profits to be
made.

The misdemeanor penalty is so mild a sanction that it discourages prosecutors
from pursuing cases. And even when criminals are convinced, the misdemeanor
penalty leads judges to impose light sentences.

H.R. 3530 would make counterfeiting and piracy a felony for a first offense and
would codify these crimes into Title 18 of the United States Code, which federal
prosecutors regard as their "charter." This would help to deter criminals and
catalyze prosecutions.

The penalties in H.R. 3530 are graded according to the quantity of illegal films,
records cr tapes involved. Judges would have the discretion to impose sentences
commensurate with the crime. The $250,000 and 5-year penalties are maximum
sentences for major offenders-criminals who, as discussed below, often make mil-
lions from their crimes. Small-scale offenders would remain subject to only a misde-
meanor charge.

INTRODUCTION

MPAA and RIAA welcome this opportunity to support H.R. 35:30 which, for the
first time, would (1) codify the offense of film and record piracy as part of the
federal criminal code; (2) classify the counterfeiting and piracy of motion pictures,
records and tapes as felonies; and (3) increase the penalties for those serious crimes
to a meaningful level. Specifically, H.R. 35:30 provides for graduated penalties based
on the size of the counterfeiting or piracy operation. The bill would increase the
penalty for large-scale counterfeiting and piracy-involving the manufacture or
distribution of 1,000 or more phonorecords or 65 or more copies of a motion pic-
ture-to a fine of up to $250,000, imprisonment for up to five years, or both.

The motion picture and recording industries believe that such legislation is essen-
tial to curb the explosive growth of counterfeiting and piracy, and that only
through penalties such as those provided in H.R. :35:30 can the law deter the
sophisticated and organized criminals who now control a more than billion dollar a
year "industry" in the illegal reproduction and distribution of' motion pictures,
records and tapes.

I. FILM AND RECORD PIRACY AND COUNTERFEITING ARE MASSIVE PROBLEMS THAT
DEMAND IMMEDIATE ATTENTION

A. The nature of the problem
For a number of years, the legitimate motion picture and recording industries

have been victimized by various forms of piracy and counterfeiting. "Piracy" is the
term used to describe the unauthorized duplication of' records and films on disks,
tapes, cassettes, cartridges, videocassettes or videodisks. Audio piracy began its

,'The membership liSLS of MPAA, RIAA and RIAA/Video are appended as Attachment A.
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rapid growth in the late 1960s when prerecorded tape cartridges were introduced
into automobiles and homes; video piracy began in the 1970s with the introduction
of videocassette recorders. The pirates quickly discovered that they could reap huge,
untaxed profits by copying and selling hit records and tapes on a massive scale. The
pirates are able to do this, of course, because they do not make any of the substan-
tial investment in the development of new talent and distribution of the product
which must be made by legitimate producers, but rather concentrate on "hit"
products for which a sure market has already been established.

The impact of piracy on legitimate industry is enormous. As one Justice Depart-
ment official described it:

"The effects of piracy are debilitating; the pirate brings no creativity to his entry
into this art form; indeed he feeds as a parasite on the creativity, the productivity,
and the enterprise of others. He is anticompetitive for, to a substantial degree, he
suppresses the creativity and initiative of both artists and producers as he feeds like
a vulture upon their creations. He is really a thief of major stature." 2

"Counterfeiting" goes a substantial step beyond piracy. In a "conventional" pirat-
ed film or tape, the recorded performance is a copy of the original commercial
version, but the package and graphics used to market the pirated product are
usually unrelated in appearance to that of the original. In the case of a counterfeit
film, record or tape, however, the package and graphics-including artist photos,
color art, company labels, corporate logos and trademarks-are also forgeries or
close facsimiles of the authentic product.

It is thus very difficult to distinguish a counterfeit film, record or tape from the
authentic product until the counterfeit is played. Indeed, the identification of coun-
terfeits is so difficult that unscrupulous or uncaring distributors and retailers are
often able to meld counterfeits into their stock of legitimate products.

Counterfeiting is thus an even more insidious crime than conventional piracy, for
counterfeiters deceive the public as well as rob the legitimate artists and producers.
Consumers are induced to believe that they are purchasing the product of the
legitimate motion picture studio or recording company identified on the counterfeit
label. Even honest retailers who would otherwise refuse to distribute pirated prod-
ucts are often defrauded into selling counterfeits. Counterfeiters thus steal not only
the intangible property of the copyright owner, but also the business name and good
will of the motion picture studio, recording company, artists and actors.

B. The destructive effects of piracy
The victims of counterfeiters and pirates are numerous:
1. The public.-The public is victimized by counterfeiting and piracy in a number

of ways. The consumer who purchases a counterfeit film or record at full price,
believing it to be legitimate, is often cheated by the poor quality of the forgery.
Because sophisticated equipment is needed to reproduce feature-length films faith-
fully, counterfeits are often marred by imperfections. In some versions, entire scenes
have been deleted or cropped, making them unintelligible. Records and tapes repro-
duced on cheap or faulty equipment with inferior materials likewise often fail to
provide the true fidelity of the legitimate products.

The consumer, taken in by the counterfeit packaging, does not know he has
purchased a cheap, pirated version until he attempts to play it on his stereo or
video machine. Some of these dissatisfied customers return tne defective counter-
feits to the retailers or legitimate manufacturers for credit.

Counterfeiting thus often injures the legitimate manufacturer twice-by the loss
of the original sale and by the replacement cost of products sold by the counterfeit-
er.

3

The public is also injured by piracy and counterfeiting in another, longer-term
respect: By their debilitating effect on the legitimate motion picture and recording
industries, counterfeiting and piracy reduce the choice of films, records and tapes
available and limit the opportunities for new artists. The public is thus injured as
the legitimate motion picture studios and recording companies are forced to cut
their losses by committing to fewer releases and concentrating on known artists and
material.

2Testimony of John L. Murphy, Chief, Government Regulations Section, Criminal Division,
U.S. Department of Justice, Hearing Before the Subcommittee on Courts, Civil Liberties, and
the Administration of the House Judiciary Committee on H.R. 13364, 93d Cong., 2d Sess. at 7
(1974).3 These replacement costs are often substantial. For example, in February 1980 one recording
company discovered that during a short period of time several of its retailers had claimed
credits on counterfeit tapes and records worth more than $400,000. The Wall Street Journal,
February 1, 1980 at 12.
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2. Recording artists, actors, and actresses.-Most of these talented performers have
only very brief careers because of changes in consumer tastes. Counterfeiters and
pirates feed off these artists at the peak of their careers when their screen triumphs
and recording hits are selling well. Recording artists lose millions in royalties and
fees from the unchecked activities of pirates and counterfeiters. On the other hand,
counterfeiters and pirates leave the new or less popular artists to be subsidized by
the legitimate entertainment companies. As sales of legitimate products are increas-
ingly displaced by sales of counterfeit and piratical copies, however, the legitimate
companies are increasingly less able to support these marginal artists.

3. Musicians.-Both the lead recording stars and the multitude of background
musicians are directly injured every time a counterfeit or piratical record or tape is
sold. The members of the American Federation of Musicians receive supplemental
income through a Special Payment Trust Fund based on the number of records sold.
In 1980 the recording companies paid nearly $19 million into that fund.

Each time a legitimate record or tape is sold, the recording industry also makes a
payment to a Music Performance Trust Fund which is used by the musicians union
to finance free concerts by their members at veterans' hospitals and in underprivi-
leged areas. In 1980 the recording companies paid another $19 million into this
fund. The current volume of counterfeit and piratical records and tapes deprives
these two musicians' funds of millions of dollars each year.

4. Directors, writers, composers and publishers.-These creative individuals also
have a vested interest in the success of their films, records and tapes. Indeed, in the
recording industry, the earnings of composers and publishers are determined by the
legitimate sales of records and tapes. Again, whenever a counterfeit or piratical film
or record displaces the sale or rental of a legitimate product, these individuals are
robbed of the fruits of their labor.

5. Motion picture studios and recording companies. -Piracy and counterfeiting
have an adverse effect on the legitimate motion picture studios and recording
companies which must take the risk and provide the investment in new films and
recordings. A studio will often invest $20 million in the production of a single
motion picture, and another $10 million in its distribution and advertising, before it
returns one penny at the box office. Recording companies likewise invest $250,000
and more to record and advertise a new album before a single copy is sold.

Only a small percentage of films and records make money; most never earn
enough to cover basic product, talent and promotional costs. In 1979, 84 percent of
the record albums released failed to recover their costs. A motion picture studio or
record company is thus dependent on its relatively few hits to cover its costs,
develop new talent, subsidize losing projects, and hopefully make a profit. Counte-
feiters and pirates, by contrast, copy only the hits, depriving motion picture and
recording companies of the revenues they need to survive in a very risky business.
Counterfeiters and pirates bear no risks, but substantially increase the risks borne
by legitimate producers.

Piracy and counterfeiting are growing so rapidly that it is difficult to estimate
with certainty the economic impact on legitimate business. Jules E. Yarnell, Special
Counsel, Anti-Piracy for the RIAA, estimates that more than $600 million a year is
diverted from legitimate recipients in the recording industry. The impact on the
motion picture industry may be as high. Overall, it is reasonable to estimate that
pirates and counterfeiters siphon more than a billion dollars a year from the
legitimate industries.4

In addition, the export of American-made motion pictures and television programs
contributes approximately $900 million annually to the U.S. balance of payments.
Many of the piratical films and videotapes manufactured in the United States are
today being shipped overseas, threatening the continued financial viability of over-
seas markets for American motion pictures and television programs-and also the
positive impact these markets have on the U.S. balance of payments. 5

4In light of these statistics, it is not an exaggeration to say that the financial straits of the
American recording industry are at least partially the result of the explosive growth of counter-
feiting and piracy. A number of major recording companies (ABC, Capricorn, Casablanca, GRT,
Infinity, London, and Private Stock) have recently been merged or gone out of business because
of their severe financial problems.

5See, e.g., United States v. David Barnes (U.S. District Court, Southern District of New York,
78 Cr. 80 WCC) (shipment of pirated films to South Africa), United States v. Ralph E. Smith
(U.S. District Court, Southern District of Texas, Crim. No. H-79-82) (pirated videotapes manu-
factured in the United States shipped to Ghana, Egypt, Malta and the United Arab Emirates);
United States v. Drebin, 557 F.2d 1316 (9th Cir. 1977), modified, 572 F.2d 215 (9th Cir. 1978), cert.
denied, 436 U.S. 904 (1978) (shipment of pirated film to South Africa); United States v. Keith
Auston and Mohy Quandour (U.S. District Court, Central District of California, reported in the
Los Angeles Times, July 16, 1979, page 15) (pirated videotapes manufactured in the United
States shipped to England, Saudi Arabia, Jordan and the United Arab Emirates).
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6. Employees.-This drain on the income of the legitimate motion picture and
recording companies from counterfeiting and piracy has contributed to widespread
lay-offs at every level. No one should think that piracy and counterfeiting harm
only a few wealthy film and recording stars; those serious crimes directly injure
thousands of both white-collar and blue-collar workers as well.

7. Retailers and distributors.-These small businesses are among those most dam-
aged by counterfeiting and piracy. A legitimate retailer selling a videocassette,
record or tape simply cannot compete with a dishonest retailer who traffics in
pirated or counterfeited versions which cost the retailer less than a third of the
genuine product.

8. The government.-Last, but by no means least, counterfeiting and piracy harm
the government in two important respects. First, pirates and counterfeiters, who
deal strictly in cash, do not pay any state or federal taxes on their illicit profits. Tax
authorities have been forced to expand and increasing amount of their resources in
an attempt to reach this illegal income.

Second, as organized crime expands, its involvement in piracy and counterfeiting,
there are obvious costs to government in attempting to untangle the web of illegal
operations which support one another. As one of the participants in a recent
conference on piracy and counterfeiting conducted by the World Intellectual Proper-
ty Organization-an arm of the United Nations-stated:

"It should not be thought that record piracy is only carried on by petty traders
and small-time criminals. As soon as the large profits possible from record piracy
became apparent, big-time criminals began to appear on the scene. Nowadays,
record pirates are often the same people who are active in other illegal enterprises,
such as the trade in dangerous drugs.' 6

C. Piracy and counterfeiting are growing at an alarming rate
Piracy, and particularly counterfeiting, have plagued the recording industry for

some time. And recent changes in the distribution methods of the motion picture
industry have increased the opportunity for both piracy and counterfeiting im-
mensely.

Until recently, motion pictures were only licensed, rather than sold, for viewing
in a sequence of outlets-theaters first, followed by pay television, network televi-
sion, local television, and various non-theatrical outlets (e.g., hospitals, ships, and
airplanes). In the last few years, however, motion picture studios have also begun to
offer films for outright purchase in the form of pre-recorded videocassettes and
videodisks some time after their initial theatrical engagements, thus adding another
step to the distribution pattern. This market is now growing rapidly as consumers
purchase videotape and disk playback devices.

Unfortunately, the growth in the market for pre-recorded videotapes and disks
has been accompanied by a tremendous growth in film piracy and counterfeiting.
The illegal duplication and sales of videotapes and disks means, just as it has meant
for the recording industry, that labels and other identifying marks are now being
counterfeited so that illegally duplicated films, tapes and disks can be palmed off on
the public as legitimate products.

Moreover, because films are distributed in a sequential pattern, motion picture
studios also face a number of piracy problems besides the "pirating" and/or "coun-
terfeiting" of legitimate videocassettes and videodisks. The most serious of these
other problems is the illicit film-to-tape transfer of films still in initial theatrical
release which have not yet legitimately been issued in the form of videocassettes
and videodisks. Indeed, many pirates focus their efforts on just such films because,
facing no legal competition, they can charge whatever they market will bear. For
example, pirated videocassettes of "Star Wars" are known to have been sold for as
much as $500 a copy. The pirating of films which have not yet legitimately been
issued in the form of videocassettes and videodisks has a doubly deleterious impact
upon the motion picture studios: It not only adversely affects current theatrical
attendance but also dilutes the future potential for sales of legitimate cassettes and
disks.

Despite the substantial efforts of MPAA, RIAA and federal law enforcement
officials, film and record piracy-and particularly counterfeiting-are growing by
leaps and bounds. 7 In December 1978, the FBI seized over $150 million worth of

"Statement of John Hall, Director General of the International Federal of Producers of
Phonograms and Videograms (March 25, 1981) at 3.

7Both the motion picture and recording industries have established special anti-piracy offices.
Each industry is spending more than -. million dollars a year in that effort. But these industry
efforts to curb the growth of the record an film piracy have met with only limited sources. This
is because, on their own, copyright owners, such as the members of MPAA and RIAA, can only
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equipment and counterfeit recordings in simultaneous raids at 23 locations in five
states. These raids and subsequent investigations resulted in the indictment and
eventual conviction of Sam Goody, Inc., a major retail chain, for the purchase and
sale of over $1 million in counterfeit recordings. In another recent FBI raid in five
states, 78 individuals were convicted for operating a massive piracy ring.

Miltimillion-dollar piracy and counterfeiting operations are not at all uncommon.
For example, one counterfeiting ring raided in 1977 was alone responsible for
producing and disseminating more than 25 million counterfeit records a year, reap-
ing an annual profit of more than $30 million.

The Department of Justice has recognized the epidemic proportions of piracy and
counterfeiting. In August 1980, the Attorney General published the results of a
survey of FBI field offices throughout the nation which ranked the problem areas in
all forms of white collar crime, including corruption, financial crimes, and various
frauds. Of the 44 crime areas listed in the survey, the FBI ranked copyright
violations-that is, film and record piracy and counterfeiting-as the third most
troublesome. 8

Although the legitimate industries and the Justice Department are concerned by
both piracy and countefeiting, counterfeiting presents the more difficult and faster
growing problem. This burgeoning growth has been caused by a number of factors:

1. As a result of the increased efforts of industry and law enforcement officials
against the manufacturers, distributors and retailers of pirated products, unscrupu-
lous retailers who had previously dealt in pirated products have turned to counter-
feits which are virtually impossible to detect. Moreover, even when counterfeits are
detected, the retailer or distributor can often evade prosecution by claiming that he
too was duped by the counterfeiter.

2. Counterfeit films and records are more readily saleable through legitimate
outlets and bring greater profits to the counterfeit manufacturers and distributors
because they can be sold for higher prices than piratical products. The consumer,
unaware that he is purchasing a counterfeit, will pay the full market value for what
is really only an elaborate forgery.

3. Because of the extraordinary profitability of counterfeiting, organized crime is
becoming more and more involved in manufacturing and distributing counterfeits.
Indeed, organized crime is in a unique position to move into counterfeiting because
the crime requires more technology and capital than piracy due to the sophistica-
tion necessary to forge faithful graphics, labels and packaging.

The August 1980 Report of the Attorney General concluded that thereee is
evidence that organized crime is becoming increasingly involved as a major supplier
of counterfeit products." 9 As a group of investigative reporters found-

"In the last three years, the Mafia has become one of the biggest producers of
records and tapes in this country, turning out millions of copies of the hits on the
Top 20 list.

"The mob's first big hit was the music from the soundtrack of the movie, 'Satur-
day Night Fever' featuring the Bee Gees. RSO records, the company that made the
original legal recording, says it sold 23 million copies of the soundtrack from
'Saturday Night Fever.' Federal investigators say mob counterfeiters made and sold
at least that many." 10

These sophisticated criminals are well aware of the huge profits and small risks
involved in piracy and counterfeiting. As an FBI agent stated in June 1980-

"We now know . . . that video piracy has moved out of its initial stage as the
province of small-time operators and semiprofessionals to where the Mob is involved
in a big way. It had to happen, I suppose. The potential profits are enormous and
the risks are fairly small." 11

file civil infringement actions. Such civil actions have no effect on the sophisticated criminals
who engage in pirate and counterfeiting activities. They simply set up new operations in
another location and ignore the injunctions issued by the civil courts. A case in point is George
Tucker. Although enjoined from piracy in three differenct civil actions dating back to 1971,
Tucker's name was prominent in multi-state raids by the FBI in December 1978. (In August
1979, Tucker pled guilty to an indictment stemming from the raids.) Efforts by the industry to
develop some technological solution to the problem of piracy and counterfeiting have likewise
not been successful. Although both industries have sought out and tested all devices designed to
impede piracy and counterfeiting, no satisfactory technological solution has been found.

'Report of the Attorney General, "National Priorities for the Investigation and Prosecution of
White Collar Crime," Appendix C. Film and record piracy and counterfeiting were viewed to be
as troublesome as all forms of housing frauds and labor corruption. (The most troublesome
problems were corruption of state and local officials and bank embezzlement.1

"Report of the Attorney General, "National Priorities for the Investigation and Prosecution of
White Collar Crimes." August 1980, at 28.

"'Transcript of NBC Nightly News, May 9, 1979, at 1-2.
'TV Guide, ,June 21, 1980, at 3.
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The rising tide of piracy and counterfeiting-and particularly the fact that piracy
and counterfeiting are increasingly the domain of organized crime-is a subject of
concern of law enforcement authorities throughout the world. In 1977, Interpol, the
body through which the police forces of member nations coordinate the investiga-
tion of crimes with international consequences, unanimously adopted a resolution
sponsored by the United States seeking the support of all of its member nations in
the fight against counterfeiting and piracy. "2

Thes efforts, however, have pot been very effective, in large part because of the
inadequate penalties in existing legislation for large-scale counterfeiting and piracy
operations. This past March, the member nations of the World Intellectual Property
Organization met to consider the alarming growth in recording and video counter-
feiting and piracy. Th6 WIPO convention reported that piracy and counterfeiting
are virtually out of control. The WIPO members adopted another resolution, again
supported by the United States, which called on all nations to combat counterfeiting
and piracy "by imposing penalties of sufficient severity to act as a deterrent."

As described b6low, H.R. 3510 is a meaningful response to this call for action. For
the first timie, the penalties for film and record counterfeiting and piracy would be
an appropriate deterrent to the organized criminals who are now responsible for
that billion dollar a year underworld "industry."

It. THE EXISTING PEINAlTIO FOR PIRACY AND COUNTERFEITING ARE INADEQUATE

The existing penalties for film and record piracy and counterfeiting have become
inadequate. The lack of appropriate penalties-particular!y the fact that a first
offense is only a misdemeanor-deters law enforcement officials from prosecuting.
Prosecutors frequently decline to prosecute at all; and even when cases are pros-
ecuted and the criminals convicted, judges often give the offenders suspended sn-
tences because they consider the crime to be "a mere misdemeanor."
A. Criminal copyright infringement (Piracy)

At present, Title 18 of the United States Code-the federal criminal code-does
not contain any provision prohibiting copyright infringement of a record or motion
picture. Rather, the penalty for that crime is found in 17 U.S.C. § 506(a), a portion
of the Copyright Act. The act provides for a fine of up to $25,000, one year in prison,
or both for a first offense, and a fine of up to $50,000, two years in prison, or both
for repeat offenders. A pirate who has not previously been convicted is thus faced
with only a misdemeanor penalty no matter how massive his operation may be.
Many pirated believe that the misdemeanor penalty-with the likely prospect of a
declined prosecution or a suspended sentence-is a small risk well worth taking in
order to reap the enormous profits piracy can yield.

Unfortunately, the pirates are correct. United States attorneys, who see their
"charter" in terms of enforcing Title 18, are often unaware of, or unfamiliar with,
the criminal provisions tucked away in the Copyright Act or believe that the
misdemeanor nature of the offense does not justify the time necessary for a prosecu-
tion. Judges likewise often hand out suspended sentences on the grounds that
copyright infringement is not really a "crime."

Recent cases demonstrate that the inadequacy of the existing misdemeanor penal-
ty undermines effective law enforcement. One individual who was caught with more

an 200 completed pirate videocassettes and six video machines capable of making
many more each day was given a 30-day suspended sentence. Another who was
arrested with more than 600 pirated tapes and 12 recorders was also given proba-
tion and a $2,500 fine. In the latter case, the judge even returned the recorders to
the pirate.

Given the evidence that organized crime is increasing its control over film and
record piracy and reaping large profits from this illegal activity, the misdemeanor
penalties in the Copyright Act have become inadequate. H.R. 3530 would make it
clear that piracy is a criminal offense punishable under the federal criminal code,
and that large-scale piracy is a felony warranting stiffer sentences.
B. Counterfeiting

Since 1962 the interstate shipment of records or films with counterfeit labels has
been covered by a separate provision of the criminal code. 18 U.S.C. § 2318. Recog-
nizing that counterfeiting had become "so profitable that ordinary penalties failed
to deter prospective offenders," in 1974 Congress increased the maximum fine to

2 lnterpol Resolution (September 8, 1977) (Attachment B).:t"WIOP Resolution (March 27, 1981) (Attachment C).
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$25,000 for a first offense and to $50,000 for any subsequent offenses. H.R. Rep. No.
93-1389, 93d Cong., 2d Sess. 4 (1974).

When the Copyright Act was revised in 1976, however, the penalties for counter-
feiting were reduced to their present level-a $10,000 fine, one year in prison, or
both for a first offense, and a $25,000 fine, two years in prison, or both for subse-
quent offenses. The result is a curious anomaly-the penalty for piracy (which itself
is too low) is greater than the penalty for counterfeiting, which is the far more
profitable, deceitful and insidious crime.

The present misdemeanor penalties for both piracy and counterfeiting are clearly
inadequate. As early as 1974-when the counterfeiting fine was more than twice
what it is today-the Chief of the Government Regulations Section of the Criminal
Division of the Justice Department reported that the misdemeanor penalty was a
"[m]ild sanction [which] necessarily creates a psychological attitude on the part of
prosecutors and courts that mitigates the seriousness of the offense and militates
against the imposition of sentences compatible with it." ,"

For these reasons, the Justice Department official supported a proposal which
would have made the penalty for a first offense a felony.

In 1979, Mr. Ted Gunderson, then Special Agent in Charge of the FBI's Los
Angeles Field Office-the office perhaps most directly involved in combating coun-
terfeiting and piracy-acknowledged that United States attorneys are reluctant to
prosecute piracy and counterfeiting cases because of the inadequate misdemeanor
penalties available:

"Many U.S. attorneys don't want these cases in their courts. I know an instance
where a guy made more than one million dollars in counterfeiting, and the judge
gave him one-year probation and a $1,000 fine. Nobody seems to care.

"What judge in this city is going to sentence an individual to severe punishment
for a misdemeanor? In a raid on the East Coast of a record-album counterfeit
operation, there were in excess of 23 search warrants issued, and out of that in
excess of 100 indictments are projected. There are going to be 100 people
convicted . . . and they probably will plead guilty to one or two counts of copyright
infringement. For that they will get a fine, probation, suspended sentence. All the
man hours and time that went into that . . . for what? For these guys to go into
business again." 1-1

Despite these criticisms by law enforcement officials, the situation has not im-
proved. In August 1980, the Attorney General conceded that, despite the growing
problem in copyright violations, "sentences for convicted offenders have . . . been
light." 16

During the last session of Congress, both the House and Senate Judiciary Commit-
tees, as part of their overall revision of the federal criminal code, recommended the
enactment of provisions that would have accomplished the same modifications of
law now proposed in H.R. 35:30. '7 In recommending these changes, the House Com-
mittee emphasized that "increased penalties are necessary" to combat the "explo-
sive growth in record and film piracy in recent years, depriving legitimate recording
companies and motion picture studios of very large revenues. Record and film
piracy has the effect of reducing the legitimate volume of sales and the payment of
royalties to recording artists, actors, and actresses, musicians, producers, directors,
writers, composers, publishers, and other participants in the creative process. Re-
duced profits also deprive Federal, State, and local governments of tax revenue." '"

Although the omnibus criminal code revision bill was eventually tabled, the
increased penalty provisions for piracy and counterfeiting-which were supported
by the Justice Department-"were not controversial in subcommittee, nor was any
question about them raised during the 18 markups of the criminal code bill that
were held by the full Judiciary Committee." 19

'4Testimony of John L. Murphy, Hearing Before the Subcommittee on Courts, Civil Liberties,
and the Administration of Justice of the House Judiciary Committee on H.R. 1330-4, 93d Cong.,
2d Sess. at 5 (19741.

'8 "Counterfeit! LA's Hot Status Crime for the 80's," Los Angeles Magazine (February 1979).6 Report of the Attorney General, "National Priorities for the Investigation and Prosecution
of White Collar Crimes," August 1980, at 29.

' H.R. 6915, 96th Cong., 2d Sess. §§ 2537, 2544; S. 1722, 96th Cong., 2d Sess. §§ 1738, 1746.
'8 Report of the Committee on the Judiciary on H.R. 6915," 96th Cong., 2d Seas. at 324. See

also S. Rep. 96-553, 96th Cong., 2d Sess. at 725-27, 757-58.
9126 Cong. Rec. (daily ed.) E5191 (Dec. 3, 1980).
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11. H.R. 3530 WOULD HELP STEM THE TIDE OF PIRACY AND COUNTERFEITING BY
PROVIDING APPROPRIATE FELONY SENTENCES

MPAA and RIAA vigorously support H.R. 3530 as a meaningful response to the
problems described above. H.R. 3530 would help stem the tide of piracy and counter-
feitiikfby-(Ibrihging criminal copyright infringement-piracy-into Title 18, the
criminal code, and (2) providing that large-scale counterfeiting and piracy would be
felonies subject to fines and prison terms which would be a deterrent to the
organized criminals who now control such operations.20

Like the omnibus criminal code bill, H.R. 3530 provides that the penalty which
could be imposed by a court for the large-scale piracy or counterfeiting of more than
1,000 records or 65 copies of a filhn would be a fine of up to $250,000, imprisonment
for up to five years, or both.2

We have reviewed other federal criminal statutes concerning conunterfeiting,
fraud, and theft-all of which are involved in piracy and counterfeiting operations.
That list demonstrates that a five-year sentence for such offenses is common:

Title 18, United States Code Offense Maximum
sentence

Section 478 ............ Counterfeiting foreign securities .......................................................... 5 years.
Section 494 ........................................ Counterfeiting contractor's bonds, bids, or records ........................................... 10 years.
Section 495 ............... Counterfeiting contracts or deeds .......................................................... 1 0 years.
Section 497 ........................................ Counterfeiting patents ..................................... . ......... . . . . 10 years.
Section 501 ........................................ Counterfeiting postage stamps .................................................. . .. . . . . 5 years.
Section 656 ............ Bank embezzlement of more than $100 ........................ 5 years.
Section 659 ........................................ Embezzlement ,f theft of more than $100 from a common carrier ................. 10 years.
Section 661 ........................................ Theft of more than $100 of personal property within the territorial 5 years.

jurisdiction of the United States.
Section 664 ........................................ Theft or embezzlement from an employee benefit plan ..................................... 5 years.
Section 2312-13 ................................ Transportation or sale of a stolen vehicle ......................................................... 5 years.
Section 2314-15 .......... Transportation or sale of stolen goods valued at more than $5,000 ............... 10 years.
Section 2316-17 ................................ Transportation or sale of stolen cattle valued at more than $5,000 ................. 5 years.

As this list demonstrates, the maximum sentence for the sale or transportation of
stolen or counterfeit goods is typically five to ten years. The counterfeiting of a
patent-an offense with the same implications as the counterfeiting of copyrighted
work-warrants up to ten years in prison; the transportation of stolen goods valued
at more than $5,000 likewise justifies a ten-year sentence. In keeping with these
provisions, H.R. 3530 reserves the maximum sentence of five years for large-scale
piracy and counterfeiting operations involving trafficking in more than 1,000 re-
cords or 65 audiovisual works-amounts which are calculated to approximate the
$5,000 amount which triggers the stiffest sentences under these other statutes.22

H.R. 3530 is thus narrowly focused on the problem of large-scale, organized piracy
and counterfeiting. The less serious offender-who produces less than 100 records or
7 copies of a film-would remain subject to only a misdemeanor charge. 23

20A companion bill with essentially the same provisions, S. 691, has been introduced in the
Senate by Senator Thurmond.

2 The House version of the omnibus criminal code bill (H.R. 6915) called for fines of up to
$250,000 and imprisonment for up to 40 months. The 40-month penalty, however, recognized
that convicted criminals traditionally are granted one-third of their sentence off for good
behavior-a practice which would have been eliminated by other provisions of the House bill.
The 40-month figure was derived by taking two-thirds of the five-year sentence provided in the
Senate version of the bill. The five-year maximum sentence in H.R. 3530 is thus identical to the
House version of the omnibus criminal code bill.

"The quality approach, rather than the "value" approach of other theft provisions, is
appropriate in the case of criminal copyright infringement and counterfeiting because of the

-;fficulties inherent in assigning a value to illegal reproduction. For example, if the "property"
stolen is defined as the copyright which has been infringed, then the value will almost certainly
exceed $100,000, since any record or film worth pirating would have a copyright value of at least
that much. On the other hand, if the "property ' is defined as the illegal reproduction itself, the
question arises as to what value (retail value, wholesale value, or thieves' market value) would
be the .most appropriate measure of each unauthorized copy.2: H.R. 3530 also improves the existing counterfeiting statute by eliminating certain possible
loopholes. At present, Section 2318 requires that the counterfeit labels be "affixed" to recordings
or films when shipped in interstate commerce. To avoid federal jurisdiction, counterfeiters have
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H.R. 3530 would be a clear message to the organized criminals now involved in
piracy and counterfeiting that Congress will not tolerate their illicit activities which
deprive legitimate artists and producers of needed revenues and defraud customers
on a massive scale. Those sophisticated and organized criminals would be forced to
recognized that their offenses will be punished under a statute which appreciates
that such crimes constitute a grave threat to creative activity and a massive fraud
on the public. Only in this way can Congress act to stem the growing menace of
piracy and counterfeiting.

For these reasons, MPAA and RIAA strongly support H.R. 3530 and urge its
prompt enactment.

(ATTACHMENT A)

Members of the Motion Picture Association of America, Inc.
Avco Embassy Pictures Corp.; Columbia Pictures Industries, Inc.; Walt Disney

Productions; Filmways Pictures, Inc.; Metro-Goldwyn-Mayer Film Co.; Orion Pic-
tures Company; Paramount Pictures Corporation; Twentieth Century-Fox Film Cor-
poration; United Artists Corporation; Universal Pictures, a division of Universal
City Studios, Inc.; Warner Bros. Inc.

Associate Members.-Eastman Kodak Co.; Technicolor, Inc.

Members of the Recording Industry Association of America, Inc.
A & M Records, Inc., Hollywood, California
Alfa Records, Los Angeles, California
Alshire International, Inc., Burbank, California
Ariola Records, New York, New York
Arista Records, New York, New York
Art Attack Records, Inc., Tucson, Arizona
Atlantic Recording Corp., New York, New York
Bee Gee Records, Los Angeles, California
The Boardwalk Entertainment Co., Beverly Hills, California
Bush Country Records, Tampa, Florida
Capitol Records, Inc., Hollywood, California
CBS Records, New York, New York
Charlie's Records, Inc., Brooklyn, New York
Chrysalis Records, Los Angeles, California
The David Geffen Co,. Los Angeles, California
Elektra/Asylum/Nonesuch Records, Los Angeles, California
EMI-America/United Artists Records, Los Angeles, California
Forte Record Company, Kansas City, Missouri
GNP-Crescendo Records, Los Angeles, California
Goldband Recording Corp., Lake Charles, Louisiana
Handshake Records, Inc., New York, New York
Jamie Records, Philadelphia, Pennsylvania
Jerico Records, Orlando, Florida
Kelit-Aurora Record Corp., New York, New York
Kristin Records, New York, New York
Lifesong Records, Inc., New York, New York
MCA Records, Universal City, California
Mirage Records, Inc., Stamford, Connecticut
Monitor Records, New York, New York
The Moss Music Group, Inc., New York, New York
Motown Records, Los Angeles, California
Nashboro Record Company, Nashville, Tennessee
Ovation Records, Glenview, Illinois
Peters International, Inc., New York, New York

been known to ship across state lines only the unattached counterfeit labels and jackets, leaving
the disks, 8-track cartridges or other containers to be shipped separately. The packaged product
is then assembled in the state where the dissemination or distribution will take place. Such
tactics may preclude proof of a violation of Section 2318. The language of 11.R. 35:30 would
eliminate this loophole by providing that the penalty applies to anyone who knowingly traffics
in a counterfeit label "affixed or designed to be affixed" to a record, motionpicture or audiovisu-
al work. H.R. 3530 would also cover labels with minor modifications and "simulated" labels
which are designed to defraud the public by appearing to be genuine but are not technically"counterfeits" because no genuine lable in fact exists. For example, cases have arisen where a
counterfeiter has reproduced, packaged and distributed videotapes of a film that has never been
released in that form to the public. H.R. :530 defines "counterfeit" labels so as to encompass
this new and rapidly growing fraud.
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Philadelphia International Records, Philadelphia, Pennsylvania
Platinum Records (Music Factory), Miami, Florida
Polygram Classics, New York, New York
Polygram Records, Inc., New York, New York
RCA Records, New York, New York
RMS Triad Productions, Madison Heights, Michigan
RSO Records, Los Angeles, California
Tabu Records, Los Angeles, California
20th Century Fox Record Corp., Los Angeles, California
Thomas J. Valentino, Inc., New York, New York
Vanguard Recording Society, Inc., New York, New York
Vantage Recording Co., Pottstown, Pennsylvania
V. R. Records & Tapes, Southfield, Michigan
Warner Bros. Records, Burbank, California
Word Records, Waco, Texas.

Members of RIAA/ Video
ABC Video Enterprises, Inc., New York, New York
American Radio & Television Productions, Inc., New York, New York
CBS Video Enterprises, Inc., New York, New York
Digital Video Systems, Inc., New York, New York
John Goodhue Productions, Westport, Connecticut
Home Theater/VCI, Hollywood, California
Instant Replay Video Cassette Magazine, Coconut Grove, Florida
Karl Video Corporation, Costa Mesa, California
Magnetic Video Corporation, Farmington Hills, Michigan
Mastervision, Inc., New York, New York
MCA Videocassette, Inc., Universal City, California
North American Phillips Corp., New York, New York
The Nostalgia Merchant, Inc., Hollywood, California
Panacea Productions, Utopia Video, New York, New York
Pioneer Artists, Inc., Moonachie, New Jersey
RCA Records, New York, New York
RCA SelectaVision VideoDiscs, New York, New York
The Video Society, Los Angeles, California
Time Life Video, New York, New York
Video Communications, Inc. (VCI), Tulsa, Oklahoma
Video Corp. of America, New York, New York
VHD Programs, Inc., Los Angeles, California
Walt Disney Telecommunications, Burbank, California
Warner Communications Records Group, Burbank, California
Warner Home Video, New York, New York

(ATTACHMENT B)

INTERPOL 46TH GENERAL ASSEMBLY HELD IN STOCKHOLM-RESOLUTION
UNANIMOUSLY ADOPTED ON THURSDAY, SEPTEMBER 8, 1977

The full text of the Interpol resolution follows:
"Conscious of the fact that international traffic in stolen and unlawfully duplicat-

ed motion pictures and sound recordings has harmful effects on the economies of
the countries affected,

"Aware of the loss of revenue legitimately accruing to the Governments of such
countries and to persons engaged in the lawful production and dissemination of
sound recordings and motion pictures, thus aggravating the problems of unemploy-
ment in the industries concerned,

"Noting that, as presently implemented, international agreements have not been
fully effective in combatting this illicit traffic,

"Convinced that national enforcement of laws and international police coopera-
tion are absolutely essential for the suppression of the traffic in pirated motion
pictures and sound recordings,

"Believing that such police cooperation needs to be supplemented by judicial and
diplomatic cooration which should be expanded and facilitated,

"The ICPO-Interpol General Assembly, meeting in Stockholm from 1st to 8th
September 1977 at its 46th session,

"Asks the National Central Bureaus to:
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"(1) Cooperate as fully as possible with other NCBS who request assistance in
investigating cases of traffic in stolen or unlawfully duplicated motion pictures and
sound recordings,

"(2) Ensure that local police forces in their countries are aware of this problem
and of the channels of communication to be used whenever such international
traffic is suspected,

"(3) Heighten their Governments' awareness of the severe consequences resulting
from the traffic in pirated motion pictures and sound recordings,

"(4) Draw their Governments' attention to:
"(A) The advisability of becoming parties to existing multilateral agreements on

copyright, where they have not already done so,'(B) The need to implement effectively the provision of any such agreements
which they are already party to, or in concurrence with,

"(C) The desirability of adopting procedures and/or enacting legislation, where
these do not already exist, to combat traffic in stolen and unlawfully duplicated
motion pictures and sound recordings."

(ATTACHMENT C)

WORLD INTELLECTUAL PROPERTY ORGANIZATION WORLDWIDE FORUM ON THE
PIRACY OF SOUND AND AUDIOVISUAL RECORDINGS-GENEVA, MARCH 25 TO 27, 1981

RESOLUTION ADOPTED BY THE PARTICIPANTS ON THE SUGGESTION OF DELEGATIONS
AND EXPERTS OF CZECHOSLOVAKIA, GUINEA, HUNGARY, INDIA, MEXICO, SWEDEN,
AND THE UNITED KINGDOM-MARCH 27, 1981

The participants in the WIPO Worldwide Forum on the Piracy of Sound and
Audiovisual Recordings held at Geneva from March 25 to 27, 1981, express their
great appreciation of the initiative taken by WIPO in organizing this Forum to
discuss the nature, extent and the effects of commercial piracy and to exchange
information and opinions on the matter.

The participants affirm the unanimous view that:
(1) the enormous growth of commercial piracy of sound and audiovisual recordings

and of films all over the world is posing dangers to national creativity, to cultural
development and to the industry, seriously affecting the economic interests of
authors, performers, producers of phonograms, videograms and films, and broadcast-
ing organizations;

(2) commercial piracy stifles efforts undertaken to safeguard and promote national
cultures;

(3) commercial piracy constitutes a grave prejudice to the economy and to employ-
ment in the countries affected by it;

(4) possible inadequacies of, or inadequate use of, existing legislations do not
effectively prevent acts of commerical piracy, which are facilitated by continual
technological progress of the means of reproduction and communication.

The participants express the wish that, both in developed and developing coun-
tries, steps may be taken as necessary, as a matter of urgency, to combat and
eliminate commercial piracy of sound and audiovisual recordings and films and, in
particular:

To bring into force appropriate legislation, where such legislation does not al-
ready exist, which guarantees the specific rights of those affected by such piracy to
prevent the unauthorized fixation and/or reproduction of the products of their
creative efforts; and

To ensure the application of such legislation, civil and criminal, by the establish-
ment of speedy andefficient procedures which would put an immediate stop to the
production, distribution, import and export of pirate product and by imposing penal-
ties of sufficient severity to act as a deterrent;

An increasing number of countries should adhere to the appropriate intellectual
property Conventions.

The participants suggest that WIPO should continue to intensify its activities in
the fight against commercial piracy of sound and audiovisual recordings and films
by adopting the following measures among others:

To alert Governments and public opinion to the need to fight such piracy;
To give emphasis in all its technical cooperation activities to education and legal

advice in this field;
To make available to States and owners of rights information concerning all

legislation and jurisprudence on the subject of intellectual property which may be
made use of in the fight against such piracy;
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To coordinate research and take initiatives for the purpose of improving such
legislation as well as their more effective application in collaboration with the
intergovernmental and international non-governmental organizations concerned;

To give priority to undertaking an interdisciplinary study of all relevant interna-
tional Conventions on intellectual property administered by WIPO.

Mr. BouRAs. The purpose of these brief oral remarks is to high-
light some of the reasons we support the bill.

It is an inescapable fact that the pirating and counterfeiting of
motion pictures and sound recordings has become a massive world-
wide problem, a fact which is attested to by the antipiracy resolu-
tions adopted in 1977 by Interpol, the International Criminal Police
Organization, and in 1981 by the World Intellectual Property Orga-
nization.

They are crimes which adversely affect not only motion picture
and sound recording companies, but also the individuals, such as
writers, actors and musicians, involved in the creation of films and
records.

They are crimes which affect the public, which pays for illicit
goods of inferior quality. I have with me today several examples
which we would be delighted to make available for inspection by
members of the subcommittee, including a rather vivid illustration
of the counterfeit and the legitimate film of "The Mup pet Movie."
A consumer in the Chicago area paid $60 for it, and found that
there was no picture on it and returned it so that the manufactur-
er lost the legitimate sale and then had to refund $60.

They are crimes which adversely affect both Federal and State
governments, to whom pirates pay no taxes and which are also
deprived of the tax revenues which would flow from sales of legiti-
mate goods.

They are crimes which adversely affect thousands of retailers
and other types of businesses all over the United States which
serve as outlets for legitimate motion pictures and sound record-
ings, and who simply cannot compete with illicit merchandise.

Piracy and counterfeiting are also crimes in which, as the Attor-
ney General has recently concluded, "There is evidence that orga-
nized crime is becoming increasingly involved . . . Indeed, in one
case of which we are specifically aware, a film pirate in Florida
was also engaged in sales of machine guns in violation of the
Neutrality Act."

The potential "profits" from pirating and counterfeiting are sub-.
stantial, to put it mildly. Let me cite a few examples:

A sound recording piracy operation uncovered in Pennsylvania a
few years ago was found to be turning out 25 million counterfeit
records a year. That's units, not dollars.

A nationwide video piracy ring was found to be shipping thou-
sands of pirated videotapes a year from Los Angeles to Florida and
other parts of the country.

A pirate who was apprehended shipping illicitly duplicated films
out of the country signed customs documents in which he underde-
clared their value at $600,000.

An east coast retailer was recently convicted of dealing in more
than $1 million worth of counterfeit records during a 5-month
period. Pirates and counterfeiters who operate on this scale-and
these are only a few examples of many-cannot be deterred or
adequately punished under current laws.
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In supporting H.R. 3530, MPAA and RIAA are not suggesting
that everyone who violates its provisions should necessarily be
subjected to its maximum penalties. Prosecutors would still have
discretion in bringing charges, as would judges in meting out sen-
tences.

However, MPAA and RIAA believe that cases of piracy and
counterfeiting should be carefully evaluated for prosecutive merit
and not dismissed out of hand, as is all too frequently the case
under current law, on the ground that "it's only a misdemeanor."

Figures compiled by MPAA's film security office, for example,
show that since 1975 there have been a total of 166 criminal
convictions for motion picture and videotape piracy in the United
States, of which, as of June 15 of this year, only 26 resulted in jail
sentences. During this same period prosecution has been declined
in more than 530 cases.

A few additional considerations merit some emphasis: Both the
motion picture and sound recording industries fully recognize their
own obligations in this area and are doing everything they can to
help themselves.

For example, many cases are never referred to law enforcement
at all and are instead pursued civilly. But civil remedies and sanc-
tions have proved ineffective in dealing with large-scale pirates and
counterfeiters, and only strong criminal sanctions can serve as a
deterrent in these cases.

Piracy and counterfeiting represent, as several people have indi-
cated, the theft of intellectual property, but the current penalties
therefor are way out of line with the penalties which existing
Federal laws provide for thefts of patents, tangible property and
analogous crimes.

For example, the counterfeiting of patents carries a maximum
prison sentence of 10 years and theft of more than 100 dollars'
worth of personal property within the territorial jurisdiction of the
United States carries a maximum prison sentence of 5 years. We
have a host of examples on pages 30 and 21 of our joint statement.

The penalties for piracy and counterfeiting provided in H.R. 3530
are thus not a radical departure from the norm; rather, they would
bring the penalties for these crimes up to the norm.

Perhaps most significantly, H.R. 3530 would serve to eliminate
the current climate in which prosecution of pirates and counterfeit-
ers is all too often automatically declined on the ground that "It's
only a misdemeanor."
• Instead of discouraging prosecutors, or encouraging judges to

mete out sentences which are not even remotely commensurate
with the gravity of the offenses, H.R. 3530 would at least induce
prosecutors and judges to evaluate more thoughtfully the prosecu-
tion of, and sentencing in, such cases.

In conclusion, the respective experiences of MPAA and RIAA
show that piracy and counterfeiting of motion pictures and sound
recordings is growing by leaps and bounds and that the penalties
rovided in current law are totally inadequate to deal with these

lucrative crimes.
As things stand now, the present penalties for piracy and coun-

terfeiting serve more to deter law enforcement officials from pros-

87-393 0 - 82 - pt.1 - 50
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ecuting than they do to deter criminals from pirating and counter-
feiting.

We therefore sincerely hope that this subcommittee will report
favorably on H.R. 3530. Thank you.

Mr. KASTENMEIER. Thank you, Mr. Bouras.
I wanted to compliment you on your statement, your complete

statement, which you have offered for the record, as well as the
appendices. I think you did a very thorough job.

I have just a couple of questions. Do you agree with the recom-
mendations for change in H.R. 3530 suggested by the Justice De-
partment witness?

Mr. BOURAS. I heard them orally and insofar as I could consider
them in the course of the oral presentation, they seemed very
reasonable to me.

Mr. KASTENMEIER. It is my understanding during the past year
there have been some significant piracy actions by the Justice
Department, a significant case involving the executives of the Sam
Goody chain, which was so widely advertised, particularly in the
New York papers.

In view of these successful efforts, how do you justify the need
for greater penalties and even more focus on criminal copyright
problems?

Mr. BOURAS. The Sam Goody case is one of potentially hundreds
or even thousands of piracy and counterfeiting cases in the United
States. I am not intimately familiar with all of the charges in that
case, but I believe that that was one of those rare or exceptional
cases which, beside copyright infringement, involved other offenses
as well and that that is one of the reasons why Sam Goody, Inc.,
was prosecuted and convicted. I cannot respond to the details. Mr.
Yarnell of the record industry is here and perhaps he could.

Mr. KASTENMEIER. One of the difficulties with respect to the level
of sentence or penalty for violations is whether or not they are
excessive or inadequate and what effect they have. Obviously the
industry and the committee and presumably other witnesses con-
cluded that the current level of penalties was adequate, at least as
of 1976.

As a matter of fact, some people feel that if you increase the
penalties too much, you also get or have a tendency to get no
prosecutions because of excessive penalties and the tendency to lay
off these things because, really, the penalties may not be justifi-
able.

Then there is the other question, what are the implications if the
penalties are increased, and 3 or 4 years down the line we find that
prosecutions are still not pursued with the vigor the industry
would like?

Does that suggest to us that we ought to go to life sentences and
capital punishment? That is figuratively speaking, of course. In
fact, will such penalties be effective or justifiable in deterring
crime? Those are the questions we might ask if you want to make
any comment.

Mr. BOURAS. Yes, I would, if I may.
It is one thing to speak of a bill or a law which contains stiff

penalties as currently on the books and to debate the advisability
of increasing those penalties. That is the suggestion you made
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about what if 5 years from now we enacted this bill and found that
it did not increase prosecutions or deter, should we increase them
more? We are talking right now about the current law which
really amounts to no penalties at all.We are talking about for the first time really enacting very stiff
penalties for criminal copyright infringement and pirating of
motion pictures and sound recordings. There can't be any guaran-
tee that passage of this bill will stimulate more prosecutions. How-
ever, I think it is a reasonable assumption that it will increase the
attention or draw the attention of Federal prosecutors to these
offenses.

It has been our experience and the experience of record industry
indicates that quite a few cases, large scale cases, are not even
considered by U.S. attorneys. They simply say "don't bother us
with misdemeanors." I think that will surely change and that is all
we can expect, really.

You will at least focus the attention of U.S. attorneys on this as
something which Congress has declared to constitute a serious
offense. As things stand now, U.S. attorneys say Congress doesn't
regard this as very serious.

Mr. KASTENMEIER. I asked the other witness this question and
she did not have the answer, but perhaps you do. Do any of the
States or a number of the States have criminal penalties for what
would amount to piracy or transportation of forged or counterfeit
labels, and so forth?

Mr. BOURAS. With respect to motion pictures, and that is the
only area in which I can profess some intimate knowledge, it is
clearly preempted by the Copyright Act of 1976. I believe there are
some recent court decisions, not in the piracy area, which have said
clearly that analogous State offenses are preempted by the Copy-
right Act of 1976.

There is a recent decision out of the southern district of New
York quite clearly to that effect. So that as far as motion pictures
go, there are no State prosecutions whatsoever barring the novel
case where somebody breaks into a warehouse and steals film
prints and puts them on a truck and transports them.

That is straight theft. As far as sound recordings go, I believe
that most of the state effort itself focuses in the pre-1972 area.
Perhaps if you want, Mr. Yarnell can come up and address himself
to that. But with respect to motion pictures, there are no State
provisions.

The CHAIRMAN. I yield to the gentleman from Michigan, Mr.
Sawyer.

Mr. SAWYER. Am I correct that the motion picture industry has a
whole force of investigators themselves that followup on this kind
of thing?

Mr. BOURAS. That is not quite correct. We do have a film security
office which is staffed by former FBI agents. But it has various
functions. It does do some investigations for the purposes of insti-
tuting the civil litigation. It does check out certain matters and if it
finds that they are large scale operators, it may turn them over to
law enforcement.

It does provide a central clearinghouse to which prosecutors or
law enforcement officials can go if, for example, they want the
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copyright information on motion pictures or if they need witnesses
in a proceeding. They can call our security office and we will
provide witnesses. It is simply something that is available for law
enforcement if law enforcement initiates a request to use it.

In addition, the security offices also constantly monitor and
check security within the industry itself, laboratories, studios, the-
aters and the like. They also engage in various educational cam-
paigns. But yes, there is some investigation.

Mr. SAWYER. Do they engage in any significant amount of civil
litigation?

Mr. BOURAS. We have engaged in a considerable amount of civil
litigation with very unsatisfactory results. In cases involving large
scale pirates, even to the extent that you secure judgments, you are
often unable to collect them. To the extent that you secure injunc-
tions, you often find that these are the kinds of people who injunc-
tions don't mean anything to.

They will ignore them repeatedly. I believe in our statement we
cited one example regarding a sound recording pirate who had
repeated three times. I think I should make that clear. Whatever
the decision of this subcommittee with respect to this bill, there
should be no mistaking the fact that in dealing with the types of
people that this bill goes after, civil remedies are absolutely use-
less.

Mr. SAWYER. What would make you think that higher fines
would be collectable? I am basically supportive of the bill. I am
only asking questions because I am curious.

Mr. BOURAS. They may not be but they may not be in any other
area where you have stiff fines. This bill would serve several pur-
poses. One is a deterrent purpose. Second, it would, by making it a
felony for the first offense, induce or hopefully stimulate U.S.
attorneys to focus more closely on the cases which are presented to
them.

Mr. SAWYER. With the big money, at least from what I have been
listening to, why are they so unable to collect civil judgments? Is it
that they are diverting money somewhere?

Mr. BOURAS. In part. There can be dozens of dummy corporations
involved. There can be bank accounts which are located out of the
United States. It could be a variety of reasons. It could also be that
you may obtain a-find a large scale pirating operation and be
awarded statutory damages on a substantial scale without any
books and records available to prove how much money the man
actually earned, where he secreted it, where his bank accounts are
or anythng like that.

Mr. SAWYER. Thank you. I yield back.
Mr. KASTENMEIER. The gentleman from California?
Mr. DANIELSON. Thank you, Mr. Chairman. You have given us

some useful information in your statement. I am sorry I did not
receive it early enough to have a chance to read it thoroughy. But
you have raised a few points which raise some questions.

You mention, for example, that the Government loses because
these people deal in cash usually and therefore they do not pay-
and they do not pay taxes on their income. That, of course, states a
prima facie case ofincome tax fraud and does invoke the penalty
provisions of the Internal Revenue Code. So you do have a felony
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involved in the tax violation which invokes a substantial potential
imprisonment of I think 5 years, at least 5 years..

I think it could be 10. There is a substantial fine, an open and
shut civil tax case, for the amount of unpaid taxes plus 50 percent
fraud penalty plus interest. It really is far reaching. You men-
tioned-so, we do have a strong law that is violated there.

Yet we do still find people violating the income tax laws. You
mentioned that some of these people have been found to have been
dealing with machineguns. That is a felony already. It involves,
upon conviction, a heavy penalty and confiscation of the property,
because these things are contraband.

So you do have a heavy penalty there, but apparently that has
not been enough. You mention understating customs declarations
by $600,000. That happens to be another felony. But apparently the
threat of a felony prosecution and conviction, with all that it
entails, imprisonment, fine, is not enough.

I read an article, a feature article in yesterday's Los Angeles
Times, to the effect that organized bad check writing by people who
deliberately, groups of people who deliberately open several check-
ing accounts and then hurriedly write bad checks on them, and
move along, come to a matter of several billion dollars a year.

Of course this constitutes a violation of one of our Federal felony
laws and it still doesn't seem to stop it.

The point I am trying to make is we do have many criminal
situations in which the existence of felony penalties plus heavy
fines does not see to bring the problem under control. Sending
money to a bank account in Bermuda, that puts it beyond the
reach even of the Internal Revenue Service.

There is a gentleman down there named Vesco as I understand
it, who has been sitting down there thumbing his nose at all ever
since Watergate and we can't seem to reach him. I guess I am
trying to say that there are problems in law enforcement that do
not lend themselves to an adequate, satisfactory solution.

Would making this-I favor making this crime a felony with a
penalty commensurate with other felonies but I think the best way
to do it is simply to make the theft of intellectual property the
equivalent of the theft of money or any other kind of property
rather than a special law just for the purpose of sound recording.

False identification cards are now a big business and with the
use of them, these are counterfeit, there is no crime against it,
incidentally, but through the use of them all types of fraud are
perpetrated.

Now back on pages 30 and 31, I see an interesting item. On page
30, title 18, section 659, counterfeiting a contractor's bond or bid,
just a bid even, or record, 10 years. Counterfeiting postage stamps,
5 years. Embezzlement or theft of more than $100 from a common
carrier is 10 years. The same kind of a theft within the territorial
jurisdiction of the United States is only 5 years.

The transportation and sale of a stolen motor vehicle is 5 years
but $100 from a common carrier is 10 years. These are-some of the
inconsistencies we live with. Here is an example of special crime.

On page 31 is the transportation or sale of stolen cattle valued at
more than $5,000, 10 years, but if it is stolen goods, it is 5 years.
This is some of the inherent vice in making specific types of theft
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more onerous than other types of theft. You tell a rancher that his
goods are only worth 5 years, whereas a case of whisky or several
cases of whisky is worth 10 years and that rancher is just not going
to agree with you.

He thinks his cow or his steer is worth a darn sight more than a
few cases of whisky. I don't like the theory of making special laws
concerning special crimes. I think if we do anything, we ought to
move it to title 18 and declare it to be a felony and let the theft
clause apply.

You said that prosecutors are deterred from prosecuting by this
law. How are they deterred?

Mr. BoURAS. It has been our experience that in numerous cases
that where we had what we thought were very substantial pirating
or counterfeiting operations and turned them over to law enforce-
ment, law enforcement just said "Don't bother us. It is only a
misdemeanor."

Mr. DANIELSON. It is not deterring them, they are just not doing
it.

Mr. BOURAS. Perhaps deterring is the wrong word. The average
U.S. attorney focusing on title 18 and on felonies-we have had
cases where some U.S. attorneys don't even have copies of title 17.

Mr. DANIELSON. You find one that doesn't have it, tell me and I
will see that they get one. I don't believe that. That is ridiculous.

Mr. BoURAS. Their focus is on felony offenses, not on misdemean-
or and this is a misdemeanor on first offense.

Mr. DANIELSON. You said that somebody had been enjoined three
times and still disregarded it. Did the court ever take them up for
contempt?Mr. BOURAS. I would ask Mr. Yarnell to answer the question.

Mr. KASTENMEIER. Would you come forward, Mr. Yarnell, so that
you might respond to any questions, representing the Recording
Industry of America?

Mr. YARNELL. Yes, sir. We have had actually many instances
where people have been enjoined repeatedly with absolutely no
effect.

Mr. DANIELSON. My question was has any effort been made to
hold these people for contempt of court?

Mr. YARNELL. Yes, sir. In fact, there were several instances
where contempt charges were brought. In one case down in North
Carolina, the court sentenced the defendant to jail for 30 days and
then let him out of jail-it was on a Friday afternoon, let him out
of jail the next morning.

Mr. DANIELSON. Then your complaint is with the court, not with
the law?

Mr. YARNELL. Yes, your Honor, but we find-not your Honor, sir.
I am sorry. [Laughter.]

I have got a bad cold and I have been taking all sorts of drugs for
my cold and I am a little groggy.

We had cases, for example, where a particular pirate has been
sentenced to jail even for contempt and there was a situation
involving a pirate in Wisconsin.

Mr. DANIELSON. Did he go to jail?
Mr. YARNELL. He was sentenced to nights and weekends in jail

for 6 months.
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Mr. DANIELSON. That is the fault of the court.
Mr. YARNELL. It may be the fault of the court but it is a fact that

we have to face and live with. And during the week while he was
in jail nights and weekends, he was engaged still in piracy. It
wasn't until he was indicted and convicted in Illinois that his
piratical practices were terminated. We have had--

Mr. DANIELSON. How good a sentence did he get there?
Mr. YARNELL. I think he got 6 months, but at least during that

period, he served daytimes, too.
Mr. DANIELSON. Sir, your complaint is that the courts do not

adequately enforce the law. That is a valid complaint. I am not
demeaning it at all. But that isn't-the law isn't here. The power
of contempt is the power that courts must used to enforce their
judgments under certain types of circumstancs, injunction being
the most difficult. If the courts aren't going to apply it, what makes
you think they are going to apply it in another situation?

Mr. YARNELL. Sir, you were speaking in terms of civil litigations.
Mr. DANIELSON. It has to be. You just can't get an injunction on

a crime.
Mr. YARNELL. I do believe that in crime prosecutions, there have

been more severe approaches taken by courts to crimes than
through civil contempts. In addition, this very pirate I was talking
about from Wisconsin had all of the courts, both State and Federal,
tied up for months with interminable appeals, litigations brought
against various judicial officials, against prosecutorial officials,
against the directors of the FBI, because he had authorized a raid
on his premises where he was then engaged while under an injunc-
tion in pirating recordings.

And the fact is that you will find civil remedies have had abso-
lutely no deterrent effect.Mr. DANIELSON. I will stipulate that these people are very re-
sourceful and imaginative. I will yield back the balance of my time.

Mr. KASTENMEIER. The gentleman from Virginia, Mr. Butler.
Mr. BUTLER. Thank you, Mr. Chairman. I appreciate the testimo-

ny of the witnesses.
One thing that-just sort of an aside here-on page 7 you say the

public is victimized because of the poor quality of the forgery from
time to time. My question is: Given the resources of the counter-
feiters and pirates, why aren't the counterfeits as good as the
originals?

Mr. BOURAS. By definition, technologically they have to be be-
cause they are using the consumer copy, either the audio cassette
or the half-inch video cassettee, as the master to make their pirat-
ed copies whereas the legitimate manufacturer would use 1-inch or
2-inch tape as the master and they would give you better quality.

Some pirated or counterfeited copies are not inferior. Most of
them are. That copy of "The Muppet Movie" is atrocious.

Mr. BUTLER. Could you describe for me a typical counterfeiting
operation, how it is set up and how its distributor network is-I
want to know what sort of equipment they have to have and what
sort of distribution network they have to have.

Mr. BOURAS. I will defer to Mr. Yarnell on that, except that I
will note that there really is no typical operation. Are you talking
counterfeiting or pirating?
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Mr. BUTLER. We want both.
Mr. BOURAS. Let me address the pirating aspect and then turn to

Mr. Yarnell on the counterfeiting. Basically what he needs is-it
depends on what he is doing. Certain pirates specialize in obtaining
pirated video cassettes of movies which have not yet been legiti-
mately released in the form of discs or cassettes, movies currently
playing in theaters, "Superman II," "Raiders of the Lost Ark," or
whatever. He could obtain a print by bribing a theater employee or
the like. He would need a device called a "film chain" which
transfers from film to video tape. He would run through this
machine, it only takes the running time of the film to make the
copy and he would have a master video tape. He might make
submasters. From that he would hook that machine up to what are
called "slaves," that is half-inch machines. He would then dupli-
cate the units which are sold to consumers.

That is really the kind of equipment he needs. But he can do it
on whatever scale suits his purpose. There are other pirates who do
not have this device called a "film chain," which is a very expen-
sive piece of equipment, and instead they go to other pirates and
buy masters from them and deal strictly with the half-inch ma-
chines. That is a considerably less expensive operation.

So there is no typical situation but basically you need the device
to transfer from film to video tape and then further devices to
duplicate. If, of course, you are buying and duplicating legitimate
video cassettes, all you need is a half-inch machine. You simply
hook them up, put electrical boosters on the circuits and you have
a factory going.

In terms of our experience, we have found situations where some
of these pirates had three or four machines and others where they
had several hundred machines going. It really depends on the size
of the operation.

Now, once you move a step beyond and get involved in counter-
feiting which is the duplication of the packaging as well as the
material on it, I will refer that to Mr. Yarnell.

Mr. YARNELL. The main thing to remember in counterfeiting is
that counterfeiters almost always, in fact I would say probably
always, concentrate on duplicating or simulating the packaging
and labeling so that it can escape visual detection. That is the
whole purpose of counterfeiting, to defraud the consumer, to make
it possible to have the particular product in the stock of a retailer
so that a casual inspection by a member of the general public or
even by an FBI agent or some other interested person will not
disclose that it is a counterfeit.

The problem of trying to simulate as closely the sounds on a
sound recording or the motion picture on a video tape or a motion
picture counterfeit is, however, impossible from the standpoint of a
counterfeiter because each generation of recorded sound or record-
ed film loses a certain amount of definition. That is just a reality
that no amount of ingenuity on the part of a counterfeiter and no
amount of sophisticated equipment will wholly overcome. There-
fore, there is a loss of definition because of necessity. The copy that
they are selling to the public is made several generations later
from one that was commercially sold by the legitimate company.
Where they will have the visual deceit working obviously they will
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not be able to do as well on the recorded sound or the recorded
motion picture. Many of them don't really care. Some of them are
so peripatetic that they will sell a batch of stuff to one group of
distributors or dealers and then change their location and make it
more difficult for them to-be found.

The use of the actual duplicating of the sound recording or the
-yideo-,tape is simultaneous to the situation in piracy where they
merely will attach what they call slaves to a master duplicator and
they are hooked up in series so that one revolution of the master
duplicator will at the same time produce simultaneous revolutions
on all of the slaves. That is how they can get their mass volume.
They are more interested in turning out a lot of stuff that will pass
physical inspection than they are in quality control. They are not
trying to build up good will like a record company is that hopes to
stay in business over a long period of time.

Mr. BUTLER. I guess my question comes back to basically how
much capital investment is involved in an operation of this sort.
How much have you seen?

Mr. YARNELL. We have seen some that have started on a very,
very small scale with less than 5,000 dollars' worth of used equip-
ment. To do any volume work in this field, it usually takes any-
where from 25,000 to 100,000 dollars' worth of equipment. We have
seen some in fact-I was in one place that was raided in Arkansas
that was better equipped from the standpoint of volume of equip-
ment than any legitimate record company whose plant I have been
in. They had a tremendously large plant working in an industrial
complex and they had the gioors sealed, couldn't be opened from
the outside, armed guards, et cetera, closed circuit television. But it
iwsth-emost sophisticated operation I have ever seen and obvious-
ly, they must have spent probably close to a billion dollars on
equipping that particular plant.

They can do it because they are operating strictly on the basis of
cash. Uncle Sam doesn't share in their ill-gotten gains, nor does
anybody else who would normally share in the proceeds of sales of
legitimate products.

Mr. BOURAS. I would like to add, if you want to enter the pirat-
ing business, you can do it on a small scale for very little capital
investment. There are the large-scale operators and there are
others who are small scale. I mentioned the film chain which
transfers from film to video tape as being a very expensive piece of
equipment. The latest models cost $250,000. Some- of the older
discontinued models which are perfectly satisfactory can be bought
secondhand or thirdhand for $6,000. It depends. If you want to get
in with minimal investment, you can do that.

Mr. BUTLER. Going back to the Arkansas situation, what hap-
pened? You had your rate. What happened to the business and the
equipment?

Mr. YARNELL. That was in a civil suit because at that time there
was no sound recording amendment as yet. There were joint suits
brought by music publishers and simultaneously by record compa-
nies. The raid was conducted by marshals under the Federal stat-
ute permitting seizure on a copyright infringement at that time for
underlying musical compositions. What happened was that the
people disappeared and the equipment was-the entitlement to the
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equipment was being litigated by some straw person, a woman
whose name I don't remember, while the main culprits all disap-
peared. They set up another operation which we ultimately tracked
down to some place in Maryland, but they were using false address-
es on their packages from Denver, Colo., Wilmington, Del., and
some other places.

One place was in the middle of the Harlem River in New York.
The problem in most of those cases where we had civil suits and
were forced to engage in civil suits, was that there was no way of
having these people kept in the jurisdiction. They would be imme-
diately ready to start up in some other area once there was a raid
on their plant. They considered it a cost of doing business.

Mr. BUTLER. Touching on one of the areas that I asked the
Department of Justice about, are you satisfied that the statutory
provisions at present are satisfactory with regard'to confiscation or
destruction of the equipment?

Mr. BOURAS. Yes.
Mr. YARNELL. I agree.
Mr. BUTLER. So there is no need to consider that. What we are

talking about doing with this legislation, as suggested by the gen-
tleman from California, is raising the ante a little bit. What other
suggestions would you have if you had an opportunity to write in
the legislation in the crime area?

Mr. BOURAS. None occur to me at the moment, Mr. Butler. This
bill is such a substantial improvement over current law that our
focus is on supporting this bill. I should emphasize what you just
said. This bill does not really change the law. It simply increases
the penalty. I think it is important to emphasize that.

In terms of what Mr. Danielson said earlier about 5 years and
$250,000, these are maximum penalties. It is not necessarily true
that every judge is going to give everybody convicted under this bill
5 years in prison and a $250,000 fine. These are maximums.

Mr. BUTLER. I understood that. I also understood you to say that
you were giving tentative approval to the comments from the
Department of Justice. I hope you would let us know if you have
other thoughts about that.

Mr. BOURAS. Certainly.
Mr. BUTLER. I understood you to say that effectively the Federal

legislation in this area preempts the State prosecutions?
Mr. BOURAS. For motion pictures.
Mr. BUTLER. How about recordings?
Mr. YARNELL. Sir, the various States, at one point 49 and now 48,

because one State transferred it to their general larceny section,
but they enacted legislation to cover pre-1972 recordings. The
sound recordings protected by the 1972 sound recording amend-
ment only were those released prospectively. So that the entire
catalog, Little Jack Little, as Mr. Danielson pointed out, would
not--

Mr. DANIELSON. It's hard to find his records these days.
Mr. YARNELL. I think we might be able to dig some up. There are

some stores that still deal in--
Mr. DANIELSON. The Smithsonian?
Mr. YARNELL. I think I might even have some at home. In any

event, using that as an illustration, sound recordings prior to 1972
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were not protected by the Federal statute. The presumption with
respect to those will not take place until the year 2017 or some-
thing like that, and perhaps at that point I will come back to you
and ask for an extension.

Mr. BUTLER. Is there something we should be doing while we are
at it to facilitate, or to put the States in the position, where they
could prosecute violations themselves?

Mr. YARNELL. The States have been prosecuting violations where
it is in their jurisdiction. There are three general types of jurisdic-
tions that the States have been using.

One is an internal antipiracy law which was enacted originally
by 49 States dealing internally with sound recordings. There have
been prosecutions under that. At the same time, a very large
number of those States, probably 30 some-odd, enacted what they
claimed was consumer protection statutes which required the name
and address of the actual manufacturer to appear on sound record-
ings.

The third category was bootleg recordings, which for the infor-
mation of the gentlemen, relate to recordings at live performances
in arenas or theaters, which are then duplicated and sold. There
have been prosecutions under all three. In some cases, the State
statutes are felonies that call for as much as 10 years imprison-
ment.

It's rather anomalous that somebody who would be dealing in a
1940 recording of Bing Crosby's "White Christmas" album at
Christmastime, and that's a standard that comes around every
year, will, because it's under the State law, get a 10-year jail
sentence where he's only put out 150,000 of them; whereas, under
the Federal statues somebody who has put out 25 million will get 1
year in jail, because it dealt with a 1971 to 1974 recording.

Mr. BoURAS. In the case of motion pictures, State remedies are
generally not available. I think the 1976 act clearly preempts the
field. Second, I think you have to view this-most of these oper-
ations are large-scale interstate and some of them foreign oper-
ations, and it really requires Federal authority rather than State
authority,

I don't think State authorities are capable of coping with a large-
scale interstate or foreign operator.

Mr. BUTLER. What do you do about the retailer who knowingly
accepts these things for resale and allows himself to get in the
position of resale through inattention?

Mr. BOURAS. Through inattention, you would have trouble prov-
ing the scienter element. If he knowingly does it--

Mr. BUTLER. I'm thinking about the one on a modest volume, so
you are. not going to get the attention of the Federal prosecutor.

Mr. BOURAS. Under this bill, he would be subject to the same
penalty that he is under current law. If it does not draw the
attention of the Federal prosecutors, you would pursue it civilly.

Mr. BUTLER. Thank you.
Mr. KASTENMEIER. The gentleman from Massachusetts?
Mr. FRANK. One part of the question that the gentleman from

Virgina was asking may be answered but I missed it.
To the extent there is a preemption, should we undo it and get

the States back in the ballgame? I would like both of you to
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address the question "which is, to the extent there is a preemption,
should we undo that?

Mr. YARNELL. I would say, without having considered it up until
this moment, that it would possibly be unconstitutional, because
you would be creating an ex post facto law, giving Federal protec-
tion retroactively to pre-1972 recordings.

Mr. FRANK. But the crime would be today. If I were to go and do
something to something that was built in 1972, it would be a crime.
If somebody, after we passed the law, did something to a pre-1972
recording, I don't understand the retroactivity problem.

Mr. YARNELL. That could be done if it were a matter of a crimi-
nal act.

Mr. BOURAS. I'm not trying to evade the question. At first blush,
your reaction is yes, undo the preemption. The more people you
can possibly prosecute in this area, the better.

However, preemption is so central to the 1976 act that I think it
requires more thought than we can give it here this morning. And
third, you would in essence be in a situation where the State
authorities would be enforcing the Federal act. That's another
thing that would have to require some consideration. I can't
answer the question. As a practical matter, I think it's best han-
dled on a Federal basis, simply because it is an interstate matter. It
is not a strictly local matter.

Mr. BUTLER. The problem is the Federal Government is not going
to dedicate the resources to this that you anticipate. That was the
reason for my question.

Mr. FRANK. I wish you would both address it later on in writing.
I think the gentleman is correct. I would say at a minimum, if you
are going to be in favor of maintaining the Federal preemption,
then that's a factor that's accepted voluntarily. I get nervous when
people say it is central to the scheme of 1976. I rarely know what
that means.

There are some specific contradictions between something done
in 1976 and State prosecutions; if there are, let me know. I appreci-
ate it if you would both consider it in writing. I think the gentle-
man from Virginia has made a useful suggestion.

The civil suits was one of the problems you are talking about.
Are these civil suits that have to be initiated by the victim of the
piracy?

Mr. BOURAS. The copyright owner.
Mr. FRANK. What are the legal costs that are generally incurred

if I were-was the man who owned the copyright to the Muppets
and I wanted to bring a civil suit?

Mr. YARNELL. It depends on the case. We have had cases where
the legal costs are $2,000 or $3,000. We have had others where they
are $400,000 or $500,000. It really depends on the type of operation
you are suing, to what extent he contests the action, the number of
copyrights involved, the number of documents, the amount of
proof.

Mr. FRANK. So it could be a substantial cost?
Mr. BoURAS. Yes. It is not unheard of for these cases to run

$500,000 apiece.
Mr. FRANK. That's one argument against saying that the victims

of crime would--
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Mr. BOURAS. Generally, it's very expensive.
Mr. FRANK. And getting a contempt citation can cost you a good

deal more. Is there any danger that some private citizen who wants
to make some money, either out of ignorance or malice, could make
a copy and find himself charged with a felony? Is there a problem
of putting very severe penalties and scooping up small fish?

Mr. BOURAS. No. You said small-scale and so let's assume it's
within the numerical amounts in the bill. He could still be subject
to misdemeanor. Even if he came over the numerical amounts
where he would be technically subject to felony charges, the U.S.
attorney, in evaluating the merits of the case, he could say, I'm
going to charge fewer elements or not prosecute at all. The virtue
of this bill is that it does grade the offenses and the prosecutor has
discretion in what he charges. It is a very intelligently drawn bill.

Mr. FRANK. I think I can agree with that. I can say that with no
false modesty. The point has been made obviously increasing the
crime penalty will not solve all the problems. That, I concede. Is
there anything in the increase of the crime penalty that seems to
you likely to hinder our efforts?

Very often there is a tradeoff situation, where you increase it
and there is some gain, but you get some loss. I concede this bill
will not solve all the problems referred to, but does it make it
harder that you can think of?.

Mr. BOURAS. No, not that I can see. I can't see any negatives.
When Ms. Szybala was here, somebody asked her about spending
Department of Justice time, effort and manpower in this area
inordinately, in comparison to violent crimes and the like. I don't
think even that would be required. These are in our experience
relatively easy, easy in the sense that they are brief cases to try
when a trial is necessary.

For example, in 1980, there were 60 criminal convictions for film
and video tape piracy in the United States, of which only four
required trials. Two of the trials lasted a half day each, because it
was-so open and shut.

In most cases, if the evidence is clearcut, the defendant will plea
bargain. Or, he will plead guilty. I don't think there really are any
tradeoffs.

Mr. FRANK. From the standpoint of representatives of the indus-
try, this is an increasing problem? Both industries?

Mr. BOURAS. That's the understatement of the year. Tremendous-
ly increasing.

Mr. FRANK. Is this increasing in the record industry?
Mr. YARNELL. Yes, sir.
Mr. FRANK. Is it fair to say it's becoming a burden on the ability

of the industries to carryout their work? Is the competition serious
now between the legitimate and the crooked?

Mr. YARNELL. I can state accurately I believe that every single
record company had been forced to cut down very substantially on
its employees and curtail their activities, curtail their number of
different types of performers whom they contract with, and try to
produce recordings for, because their general volume of business
has shrunk so drastically. I think that a very, very- large share of
that is due to the increase in counterfeiting, which deprives them
of the income.
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Mr. FRANK. To the extent that some of the companies cold
document that, I understand casualty is difficult to prove, but I
think that would be very useful if the companies could provide
that. That's all I have.

Mr. KASTENMEIER. I think the implication of the gentleman from
Massachusetts is correct, that really the record doesn't have any,
either from the Justice Department or from an industry stand-
point, very much detail.

I was very much interested in the fact that you suggested that
there were 60 convictions last year. That sounds like a fair amount
of activity. I wasn't aware of that. That's a fair amount of activity
in the field and successful activity. That, standing alone, would
suggest that you are doing quite well and that maybe this bill is
not necessary.

Mr. BOURAS. I think I have already made the comment that we
think the bill is necessary. The sheer number of cases-the 60 are
cases which have developed over the course of the years and just
happened to come to either the trial or the pleading stage in 1980.

But when you look back over a 6-year span of time the total is
166, so a fairer example of-to divide the 6 into the 166 and come
up with an average.

There are some prosecutions and there are some convictions.
There is no question about that. But even in those cases where
there are convictions, there is probation, small fines, nothing to
speak of. It does not act as a deterrent. We have had a certain
amount of recidivism in this area simply because of the fact that
the penalty the first time around was nonexistent. And even the
second time around it was nonexistent.

We have had video pirates in Los Angeles who were given proba-
tion on the first offense, probation on the second offense. If you
want to count that as a conviction, that's two. But the deterrent
impact of those convictions is nonexistent.

Mr. KASTENMEIER. Well, that's a good question. They are obvious-
ly-in terms of potential imprisonment, following one or two con-
victions, there should be a chance. But if 60 convictions last year is
inadequate, what quantitatively are you looking for-600 a year?

Mr. BOURAS. It is not the convictions. It might have been 30
convictions but if the sentencing were more adequate, that would
have been a bigger help.

We are not looking for quantities of convictions, or quantities of
jail time. To us, the main virtue of this bill is that it would send
out a clear congressional signal that this is a much more serious
matter today than it was in 1976.

It does require more thoughtful evaluation and consideration on
a case-by-case basis, both in deciding whether a prosecution should
be commenced and in deciding what the sentencing would be. That
is really what it's all about. That is what all these laws on page 30
and 31 are about.

Mr. KASTENMEIER. I play the devil's advocate here for this pur-
pose. If indeed what you say-your recitation of the facts is correct,
that you have had 60 convictions in 1980 and this may be the
result of cumulative efforts, maybe those 60 convictions are send-
ing out a message.
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Of course, in 1981 it's too early to tell, but maybe if there were
not earlier convictions, one could understand why the pirates
would feel free to continue their activities.

But if they took note of the fact that in 1980 there were 60
convictions, all of a sudden an effective-what would appear to be
an effective prosecutorial effort in the field, they might-this
might in and of itself serve as a deterrent.

Mr. BoURAS. The fact that there were 60 convictions in 1980 was
rather widely publicized by us. It appeared in all the publications
which are read by people in the video and film business.

Our observation in 1981 is that the problem is increasing.
Mr. KASTENMEIER. Let me ask you one last question, and that is

how these cases reach the attention of the various U.S. attorney
offices?

Is it the case that in the case of films and tapes as opposed to
records and tapes, that your security office and others tend to
receive and process complaints of various individuals that activities
are going on, and then you turn over the fruits of our investigation
to U.S. attorney offices hoping that they will prosecute?

Mr. BOURAS. This is a delicate area because we don't want our
film security office to inject itself into the process. Anything we do
is done at the specific request of the FBI, or Customs in some cases,
or the U.S. attorney's offices.

Basically the function of this office is to serve as the central
source through which the motion picture industry makes all of its
complaints. We decided the obvious, that if you had every film
company, every video producer simultaneously besieging some poor
U.S. attorney in, let's say Chicago, he's just going to throw up his
hands.

And everybody has agreed that any complaints made to the.
criminal authorities will be done through this central clearing
house.

That is done initially with little or no investigation, other than
perhaps checking addresses and making sure the information is
correct. Then it's up to the FBI working with the U.S. attorney to
decide what they are going to do about the case, to conduct their
own investigation.

Anything we do other than a referral of the initial complaint is
done at their request. They may call us about copyrights. They
may call us about who owns this picture. They may call us with
factual questions, for example, "Have copies of this film, say 'Su-
perman II,' been issued legitimately in the form of video disks?"

And we tell them, "No, it has not.'
It's a service organization which does many things as well, but

mainly makes a referral for the entire industry, and then responds
to any specific requests which law enforcment makes.

Mr. KASTENMEIER. Following that up, is it your experience that
the larger U.S. attorney offices can devote resources, let's say in
the district of New York or the Los Angeles area, or Chicago, as
opposed to smaller offices throughout the country?

Is there some unevenness with respect to interest in prosecution?
Mr. BOURAS. If there is any unevenness, it's not with respect to

the size of the U.S. attorney office or staff. There is no real pattern.
It's simply a question of how the U.S. attorney views criminal
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copyright infringement, and all too many of them say "it's a misde-
meanor. Don't bother me."

I'm picking numbers out of the air. You could have 20 AUSA's in
the southern district of New York, 10 of whom say, "I would like to
prosecute even though it's a misdemeanor," and the other 10 of
whom would say, "Don't bother me."

We have had prosecutions in a place called Richardson, Tex.,
where a defendant got 6 months. That's a lot better than New
York City. I really can't generalize.

Mr. KASTENMEIER. Do you feel that if asked, U.S. attorneys
would answer the question as you have, namely that if it is a
misdemeanor that-that is a factor in their making the decision
with respect to any case?

Mr. BoURAS. Absolutely, yes. We have been told so point blank
by several U.S. attorneys.

Mr. KASTENMEIER. Well, the committee thanks you both, particu-
larly you, Mr. Bouras. You have been up here and presented this
statement to the record for us; and also you, Mr. Yarnell.

The gentleman from California?
Mr. DANIELSON. One of you gentlemen mentioned that one of the

problems in prosecution is that the miscreants set up a corporation
to perform an act, and of course, they can set up another and
another and another, which is clearly true and pretty standard
practice.

When you have had criminal prosecutions, do the prosecutors not
indict or bring charges against the individuals who are running the
corporations as well as the corporate entity? -

Mr. BOURAS. Yes, they do.
Mr. DANIELSON. If the same people set up shop someplace in

Wisconsin, I think that was the State that was picked out here as a
prime example, you have still got the same people, although they
may have a new corporate name.

Does not the repeated prosecution of the same people have an
impact upon the court when it considers sentencing? You have got
the same John Smith up here three or four times.

Mr. BOURAS. It has not been my experience, which is more limit-
ed with recidivism than Mr. Yarnell's, that repeated offenders are
treated any more seriously under current law.

Mr. DANIELSON. What kinds of fines are imposed?
Mr. BoURAS. You are talking criminal cases?
Mr. DANIELSON. The only way you can fine people is when you

are talking criminal.
Mr. BoURAS. They have been as low as zero and as high as

$100,000. The norm is $500 to $1500.
Mr. DANIELSON. What does the present law permit?
Mr. BoURAS. Up to $25,000 on the first offense.
Mr. DANIELSON. Do you mean on the first charge, and a multiple

offense indictment?
Mr. BOURAS. Up to $25,000 on the first offense.
Mr. DANIELSON. Per count. So if you have a 15-count indictment

you could fine him $300,000-I don't have my computer with me.
Mr. BOURAS. That happened only once.
Mr. DANIELSON. Was there such a fine imposed, in other words,

on a multiple?
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Mr. BOURAS. I think it was a multiple of $10,000 each.
Mr. DANIELSON. I would assume that by sending 10 fraudulent

cassettes, that could be 10 counts on an indictment. If there is a
true need to reach the $250,000 level, I would think that if you are
dealing in a fraudulent situation in which multiple copies are
involved, almost without exception, a counterfeiter is not going to
make one copy. He's going to make a lot of copies.

You really have the potential there already, don't you, by just
simply bringing in an indictment with say 30 counts and giving
him $10,000 on each, $300,000 and that would shake almost any-
body to the roots.

Mr. BOURAS. Yes, you do have the potential, but for reasons
about which we can only conjecture, that potential has not been
realized. I think as currently structured and as currently written,
the existing criminal copyright infringement provision sends out
certain signals, namely that it's not a serious matter.

Mr. DANIELSON. Well, I think your problem is partly that the
Department of Justice for whatever reason doesn't choose to
expend a large portion of its resources on this type of crime.

No. 2, when the crimes are brought before the courts and there
is a conviction, the judges are not inclined to impose heavy penal-
ties. I don't think either of those are respect-I respectfully submit
that neither of those two justifiable complaints are going to be
cured by simply increasing the penalty. That's really all this bill
does is increase penalties.

I would support, and I will recommend it if we ever discuss it in
subcommittee markup, for example, that we make this a felony in
the case of a case which would be a felony in other types of crimes,
with penalties commensurate with felony penalties in other types
of crime.

I really don't see any point in putting out a special law on
copyrights. That's like any other kind of stealing. One of the oldest
laws in the world is "Thou shalt not steal."

I think we should quit worrying about what is stolen and put the
penalties on the stealing.

I have one other thing I don't understand. You used the term
film chain or change. How do you spell that second word?

Mr. BOURAS. C-h-a-i-n. It is a device through which you pass film.
Mr. DANIELSON. I understand your description but I didn't under-

stand the word. If a person should make that first tape copy using
the film and now using the chain makes a tape, that becomes a
first generation master.

If that same master is used for the production of other copies,
they all have a comparable quality; do they not?

Mr. BOURAS. They would basically, yes.
Mr. DANIELSON. The generational changes that the other gentle-

man mentioned is only if you take the first tape and make from it
a second tape, and then the second and make a third tape?

Mr. BOURAS. The deterioration occurs in the gauge. If you take a
half-inch tape such as this and use this as the master to make
other half-inch tapes, you will lose quality. If on the other hand,
you take the bigger %-inch or 1-inch industrial tape, and use that
as the master, you get a good quality copy.

87-393 0 - 82 - pt.1 - 51
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Mr. DANIELSON. You stated that the penalty prescribed here is
maximums. I understand that. We almost invariably in the Federal
criminal law say that they will be imprisoned for a term not to
exceed so much.

You refer to your illustrations in 30 and 31. I have rechecked
them and I note you do not cite the fines. You only have the
confinement penalty. I am going to check what those are.

I question whether any of them have a fine of $250,000. I have no
further questions.

Mr. KASTENMEIER. I might also observe that section 506, and it is
in the subsection (a) which relates in part to criminal infringe-
ment, including generally infringing; willful infringement of copy-
righting is punishable by a fine of not more than $10,000 or impris-
onment for not more than 1 year.

That deals with sound recordings and so forth, which is currently
not more than 1 year nor more than $25,000. As far as you know,
there is no one who is asking that the general willful infringement
under copyright be changed from 1 year and $10,000?

Mr. BOURAS. No.
Mr. KASTENMEIER. I say that because it's in the same section and

to some extent this would be inconsistent with the other if it is
raised.

It will allow the criminal infringement or willful infringement to
still remain 1 year and $10,000?

Mr. BOURAS. I think under this bill, it's 1 year and $25,000, under
3530.

Mr. KASTENMEIER. I'm reading,- "Copyright willfully"-I'm not
talking about sound recordings -"and for purposes of personal
financial gain shall be fined not more than $10,000 or imprisoned
for not more than 1 year."

I'm talking about general infringement.
.Mr. BOURAS. Under this bill, that would be 1 year or $25,000.
Mr. KASTENMEIER. You support to change that as well?
Mr. BOURAS. No. That is in the bill. I have no comment with

respect to that. It does increase the financial penalty, but not the
possible jail sentence.

Mr. DANIELSON. I guess you gentlemen realize that leaving this
at 1 year leaves it a misdemeanor. Generally speaking, under the
Federal criminal law, a law which provides for a penalty in excess
of 1 year is a felony. Those that are a year or less are misdemean-
ors, unless you define it by law as being a felony.

Mr. KASTENMEIER. They have done that, though, with respect to
the sections they are interested in. Those are upgraded. But what I
have referred to as being left-what the witness is referring to -as
being--

Mr. DANIELSON. This is 1 year.
Mr. BOURAS. Criminal copyright infringement other than of

motion picture sound recordings remains a misdemeanor under
this bill. That's what I understood the question to be.

Mr. KASTENMEIER. I was suggesting that-I was asking the wit-
nesses if they knew that there is any particular problem with
respect to willful copyright infringement other than in the areas
we are addressing?
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Mr. BOURAS. No, not to my knowledge. This bill addresses the
extant problems.

Mr. DANIELSON. If we get into duplication by Xerox, for example?
Mr. KASTENMEIER. That's something else. That's more tradition-

al.
In any event, we thank you for your contribution this morning.

The committee stands adjourned.
[Whereupon, at 12:06 p.m., the hearing was adjourned.]
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HOUSE OF REPRESENTATIVES, SUBCOMMITTEE ON COURTS,
CIVIL LIBERTIES, AND THE ADMINISTRATION OF JUSTICE,
OF THE COMMITTEE ON THE JUDICIARY,

Washington, D.C.
The subcommittee met, pursuant to notice, at 10 a.m., in room

2226, Rayburn House Office Building, Hon. Robert W. Kastenmeier
(chairman of the subcommittee) presiding.

Present: Representatives Kastenmeier, Railsback, and Sawyer.
Also present: Bruce A. Lehman, counsel; Timothy A. Boggs, pro-

fessional staff member, Thomas E. Mooney, associate counsel; and
Audrey Marcus, clerk.

Mr. KASTENMEIER. The committee will come to order.
This morning we continue our hearings on the subject of copy-

right and in particular on the impact of cable television and satel-
lites in hearings on H.R. 3528, 3560, legislation proposed to change
the 1976 Copyright Act with respect to cable television.

I am very pleased this morning to have as our first witness Mr.
Roy Bliss, who is executive vice president of United Video Corp., a
satellite resale carrier.

Mr. Bliss, we have your statement. You may proceed from it. If
you care to summarize your statement you may do that as well.

TESTIMONY OF ROY BLISS, EXECUTIVE VICE PRESIDENT,
UNITED VIDEO CORP., A SATELLITE RESALE CARRIER

Mr. BLISS. I will choose to read most of the statement.
Mr. KASTENMEIER. You may proceed.
Mr. BLISS. Good morning, Mr. Chairman, members of the sub-

committee.
My name is Roy Bliss. I thank you for the opportunity to discuss

with you the changes now under consideration in the cable televi-
sion copyright laws and to explain why I believe they are unwise.

First I would like to explain that I hope to cover the following
four points:

(1) Cable television coupled with satellite technology brings diver-
sity to the one-third underserved American homes;

(2) The present copyright law has created an environment within
which all entities involved are prospering;

(3) Resale carriers such as United Video are simply pipelines for
the transmission of programing. They do not perform copyrighted
works and should not have to pay copyright fees; and

(4) The resale carriers are so small that no fee imposed on them
could impact the program supply industry.

(799)
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As background information, I have spent most of my life in or
near the cable television industry. My dad built one of the first
cable systems in Wyoming in 1952. I am, therefore, very familiar
with the struggle which this industry faces.

It is very important that this committee remember that 27 mil-
lion households are outside of the top 50 markets, which means 27
million households receive no independent TV stations without the
aid of cable.

This vast populous wants and deserves access to distant signals.
The proposed changes in the copyright laws now under considera-
tion would decrease that access and would raise other serious
problems.

A few short years ago after 11 years of debate and study, Con-
gress adopted new basic legislation in the copyright area which laid
down for the communications industry and the public some impor-
tant ground rules, including the fact that:

(1) Cable television would be able to offer distant television sig-
nals under a compulsory licensing system; and

(2) A fee was set for the compulsory license and a mechanism for
increases was established.

The industries involved, including cable, including broadcasters,
including program suppliers and common carriers like my compa-
ny, have made their plans, negotiated all manner of contracts and
spent millions and millions of dollars in reliance on these basic
ground rules.

Congress must take this into account before changing those
rules. We are not arguing that all legislation, once passed, should
be cast in iron. As Congressman Frank suggested recently, you can
change it any time you want, but frequent changes are neither fair
nor wise, especially where, as here, all elements of the business
community have and are continuing to adjust and, I might add,
prosper under those rules.

The changes now under consideration by this committee arise
from complaints by the broadcast and program supply industries,
who claim they are not getting their fair share. It is difficult to
characterize these industries as hurting when we see headlines
such as:

"Hollywood To reap $300 million from pay TV in 1981, up 40
percent"-Hollywood Reporter, May 7, 1981.

"ASCAP Logs Another Record Year"-Variety, February 19,
1981.

"Broadcast TV in Sales Boom; 2d Quarter Sales $1.4 Billion, up
16 Percent"-Variety, April 8, 1981.

"TV Revenues To Double in 5 Years."
No segment of the affected industries can seriously argue it is

not thriving under the present system. It simply makes no sense to
risk the loss of this balance, because two industries, broadcast and
program supply, want an even larger slice of the pie, at the ex-
pense of others, like United Video, who have invested their future
in reliance on the 1976 law. We believe the 1976 law is working.

At various times in this debate about copyright changes, the
possibility of imposing restrictions or copyright liability on the
satellite distribution of distant signals has been discussed. United
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Video would obviously be directly affected by any such changes,
and we would like to briefly discuss our opposition to them.

Initially it should be pointed out that the satellite carriers are
not performing copyrighted works. Instead they are simply deliver-
ing information at the request of and to the cable industry. The
carriers do not deal directly with the public but act only as a
delivery vehicle, a pipeline, if you will, to cable television systems.

This is analogous to A.T. & T. longline services which presently
deliver network programing from the network originating point to
each of the local network affiliates.

'An analogy outside of the electronics industry might be to that of
a trucking company which delivers books to a retailer. These exam-
ples merely involved taking product ordered by the customer and
delivering it to the designated destination. The fact that microwave
carriers, A.T. & T. or trucking companies make a profit off the
delivering of these copyrighted works does not and should not
subject them to copyright fees or restrictions.

Imposition of a separate copyright fee on the satellite resale
carriers is of course an indirect method of taxing the public. If the
Congress determines that additional fees should be adopted, it
makes no sense to hide a portion of the extra fee by imposing it at
a different level of the distribution chain.

Finally, a close examination of the potential revenues from such
fees will reveal that despite all of the rhetoric by the program
suppliers, satellite resale carriers are very small businesses. United
Video, the second largest resale carrier business, last year grossed
only $3.1 million from its satellite resale business. Our profit was
less than $300,000.

In fact, the fiscal year completed a few weeks ago was the first in
which United Video made a profit from any. of its common carrier
services in more than 10 years. While we expect to make a reason-
able profit in the future, the total revenues involved are too small
to have any impact on program production. A fee equal to the
combined profits of all three satellite common carriers would have
absolutely no impact on program supply.

Moreover, the satellite distribution of independent TV stations is
not likely to increase in numbers. While at one time there was talk
of a substantial number of satellite distributed super-stations and
there was an initial rush to get on the satellite, the total number of
distributed stations has already peaked at four and declined by
one, as one of the competitors dropped out for lack of a market.
And it may well be that at least one of the remaining three will
disappear for one reason or another.

Another of the restrictions suggested for satellite distribution is
to adopt a proposal which would, in effect, force the satellite carri-
ers into the role of a middleman for obtaining of retransmission
consent. You have all heard many times the axiom that retrans-
mission consent is simply a code word for retransmission denial.
All third party individuals, such as Tom Brennan, Barbara Ringer,
and Bernie Wunder have testified that the cable systems could
probably not get retransmission consent.

Any such proposal is doomed to failure and the placing of the
satellite carriers as middlemen does not obviate the underlying
reasons for that failure. Any such proposal would inevitably lead to
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the end of satellite distribution because of retransmission denial.
This restriction on the use of a valuable new technology is not in
the public interest. All of you have thousands of constituents who
would be deprived of these valuable services.

The allegation has also been made that the resale carriers are
not passive common carriers because they play a role in selecting
the television station carried over their facilities. However, our
selection role is no different than the decisionmaking routinely
exercised by all common carriers, and it is absolutely necessary in
a dynamic industry. The same thing occurs when United Airlines
decides to serve Bermuda.

Common carriers, like all businesses, examine the marketplace
to determine the existence of needs and to find methods to maxi-
mize profits.

Thus, as you can see, there is nothing sinister about the selection
of WGN. It is a simple case of a common carrier making decisions
to satisfy customer requests in the most efficient manner and to
maximize the use of its limited facilities. The same process occurs
when Bell Telephone begins providing WATS service. A need is
perceived and an attempt is made to fill it with the hope that the
new initial customers will grow to a level which will support the
investment and produce a profit.

A second challenge to the common carrier role of the satellite
resale carriers is the claim that their marketing efforts are some-
how inconsistent with the common carrier concept. Nothing could
be further from the truth. Common carriers, like all businesses,
have the right and the obligation to attempt to maximize the use of
their facilities.

Once it has been determined that only one television program
can be made available over the satellite transponder at a time,
United Video owes it to itself and its customers to attempt to
increase the number of users of that service. If an airline has only
one scheduled route, it sells tickets by advertising where a traveler
can go on that route.

Likewise, a communications common carrier with a fixed use for
its facilities advertises the programing that is available on those
facilities. There is simply nothing wrong with extolling the virtues
of the only service available. This practice is common to all types
of common carriers.

American Airlines, while advertising the quality of its transpor-
tation facility, also extols the desirability of Florida or the other
destinations involved. A.T. & T. advertises the benefits of talking to
your grandmother or your ex-neighbor. It is accepted standard
common carrier practice to market services by stressing the value
of the product which can be received by using the pipeline.

In the hearings held on this matter of the past several weeks,
members of this subcommittee have expressed a desire for more
facts upon which to make a judgment. I would submit that there
are already a great number of facts available to the Congress
which demonstrate that additional copyright fees or other major
changes in the copyright law are unneeded and undesirable at this
time.

The largest collection of factual material is of course that which
was developed by the Federal Communications Commission in its
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study into this matter which covered a span of 4 years and un-
doubtedly required the expenditure of millions of dollars in re-
sources.

The FCC, whose history is replete with decisions restricting the
cable television industry and hindering its growth, cannot be ac-
cused of bias toward the cable television industry. It asked the
cable industry, the broadcast industry, the program suppliers, and
the public to submit whatever factual information could be gath-
ered over a period of several years.

The broadcast and program supply industries expended substan-
tial efforts to put forth their best possible case. Yet the verdict was
clear, unambiguous and factually supported that distant signal
carriage by cable television systems did not harm local broadcast
stations or the program supply industries. This decision was af-
firmed by the courts just 2 weeks ago.

The FCC's own Broadcast Bureau stated in a separate document
that the cable report "is generally well done and its conclusions
are justified .... The vast majority of television viewers either
stand to benefit or will be unaffected if the distant signal carriage
rules are relaxed."

The thrust of the FCC's conclusion is that the public can enjoy
the benefits of diversity without harm to the business entities
involved and indeed that those entities will grow and continue to
prosper as never before.

Another "significant" study was recently completed for the Cana-
dian Government by Prof. S. J. Liebowitz. This study, entitled:
"Copyright Obligations for Cable Television: Pros and Cons," has
been sent to each of you. It concludes that cable is responsible for a
19.6 percent increase in advertising revenues and that imposition
of any copyright payments on cable is unjust.

The thrust of the study is that since CATV increases the choice
of programs available to the viewers, and since the viewers are
willing to pay for CATV, the viewers' valuation of television in-
creases because of cable, due to the fact that they watch more
intently. That is to say, viewers in noncable homes might read the
paper while watching "Laverne and Shirley."

If, however, they had the opportunity of watching 20 other pro-
grams, they might find one that they like very much, such as Carl
Sagan's "Cosmos" series. If the viewers were watching something
they really enjoyed, they would put the paper down and watch it
more intently. If they were watching the show more intently, the
commercials would be more effective and therefore more valuable.
The study found that they would be 19.6 percent more valuable.

There are only so many viewers in the United States. These
viewers can watch only so much product. The fact that cable televi-
sion mixes the product up, that is, it brings Chicago into Tulsa and
St. Louis into Chicago, does not affect the number of viewers. They
are still only watching so much product. The copyright owners
would like a bigger piece of the pie, never mind that the pie never
got any bigger; they just want more.

I would urge that the copyright and distant signal matter has, if
anything, been overstudied. All of the facts necessary are now on
the table. This is not a new controversy. The affected parties have
been gathering and presenting the best available evidence for
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many years and the clear consensus among impartial observers is
that carriage of distant signals is a public good causing no signifi-
cant harm to the broadcast and program supply industries.

In closing, I would ask that the committee focus on the facts:
(1) There are 27 million households in underserved America.
(2) There are only 3 satellite common carriers and they are small

potatoes.
(3) The three carriers combined have profits of less than $2

million.
(4) United Video only has 36 employees.
(5) Termination of compulsory license for cable will bankrupt

United Video.
(6) 60 percent of United Video's customers are small having less

than 2500 subscribers.
(7) 87 percent of United Video's customers are owned by small

business concerns, not billion dollar companies.
(8) The FCC has spent 4 years and substantial resources investi-

gating this matter, and Congress should not overrule the effect of
those decisions.

(9) Studies conducted by our neighbors in Canada have concluded
that cable television should pay no copyright fees.

The program supply and broadcast industries are thriving today
as never before. A representative of NTIA testified before you a
few weeks ago that the present system has not adversely affected
the growth of the program supply market.

Moreover, it is clear that the growth of cable television is creat-
ing substantially increased revenues for existing programing, as
well as developing whole new markets for the production of new
programing. Everyone benefits from the present system and no one
is really being disadvantaged.

We at United Video would urge that it makes no sense to change
a system that is working.

In Oklahoma some people say, "If it's not broke don't fix it."
Thank you for your attention.
[The statement of Mr. Bliss follows:]
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STATEMENT OF Roy L. BLISS, EXECUTIVE VICE PRESIDENT OF UNITED VIDEO, INC.

My name is Roy Bliss. I thank you for the opportunity

to discuss with you the changes now under consideration in the

cable television copyright laws and to explain why I believe they

are unwise.- I have spent most of my life in or near the cable

television industry. My dad built one of the first cable systems

in Wyoming in 1952. I am, therefore, very familiar with the

struggle which this industry has faced.

United Video was originally formed in 1965 as a common

carrier microwave company which would serve the cable television

industry by carrying television signals from major metropolitan

markets of the underserved TV markets in the hinterlands. People

who live in major metropolitan areas sometimes forget that much of

America still does not receive a great deal of television. This

is principally why cable television has been so popular.

Approximately one third of the households in America live

outside the 50 largest markets and, as a rule, receive no independent

commercial television off-air. I have attached a map which shows

the relatively small portions of this country with access to non-

network stations. The map was contained in the 1976 House Staff

Report. While the number of stations has increased somewhat since
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the 1972 survey on which it is based, the overall picture has not

changed much. This vast populous wants and deserves access to dis-

tant signals. The proposed changes in the copyright laws now under

consideration would decrease that access and would raise other ser-

ious problems.

A few short years ago Congress adopted new basic legisla-

tion in the copyright area which laid down for the communications

industry and the public some important ground rules, including:

1) Cable television would be able to offer
distant television signals under a com-
pulsory license system.

2) A fee was set for the compulsory license
and a mechanism for increases was estab-
lished which would lend some degree of
certainty to the cost of distant signals.

The industries involved - including cable, broadcasters,

program suppliers and common carriers like my company - have made

their plans, negotiated all manner of contracts and spent millions

of dollars in reliance on the basic ground rules. Congress must take

this into account before changing those rules. We are not arguing

that all legislation, once passed, should be cast in iron, but frequent

changes are neither fair nor wise - especially, where, as here,

all elements of the business community have and are continuing to

adjust and I might add prosper under those rules:

-- The program supply industry is enjoying record pros-
perity and further benefits by the rapid growth of
new income sources through pay cable and advertiser-
supported cable services.

-- Broadcasting continues its phenomenal growth and
profitability.

-- The public is turning more and more to the diversity
made possible by cable growth.
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-- The cable industry is finally moving toward its
potential after years of government repression.

-- Businesses like UnitedVideo which serve the cable

industry are beginning to share in that progress.

The changes now under consideration apparently arise from

complaints by the broadcast and program supply industries, although

it is difficult to characterize those companies as in need. Some

of the typical headlines we've been reading include;

Hollywood to Reap $300 Million from Pay TV in '81, up
40% (Hollywood Reporter, May 7, 1981).

ASCAP Logs Another Record Year (Variety, Feb. 19, 1981).

Broadcast Blurbs in Sales Boom; 2nd Quarter Sales 1.4
Billion - up 16% (Bariety, April 8, 1981).

TV Revenues to Double in 5 Years, NAB Told (Projection
by TV Bureau of Advertising, Variety, April 16, 1981).

No segment of the affected industries can seriously argue

it is not thriving under the present system as never before. It

simply makes no sense to risk the loss of this balance, because tWo

industries (broadcast and program supply) want an even larger slice

of the pie, at the expense of others, like United Video, who have

invested their future in reliance on the 1976 law.

At various times in the debate about copyright legis-

lative changes, the possibility of imposing restrictions or

copyright liability on the satellite distribution of distant

signals to cable systems has been discussed. United Video would

obviously be directly affected by any such changes and we would

like to briefly discuss our opposition to them.
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Initially it should be pointed out that the satellite

carriers are not performing copyrighted works. Instead they

are simply delivering materials at the request of and to the

cable industry. The carriers do not deal directly with the

public but act only as a delivery vehicle -- a pipeline to

cable television systems. This is analogous to the terrestrial

carriers who have for over a decade been constructing and oper-

ating communications facilities serving the same purpose via micro-

wave. It is also analogous to AT&T longline services which presently

deliver network programming from the network originating point to

each of the local network affiliates. An analogy outside of the

electronics industry might be to that of a trucking company which

delivers books to a retailer. All of these examples merely in-

volved takinq product ordered bv the customer and deliverina it

to the designated destination. The fact that terrestrial carriers,

AT&T or trucking companies make a profit off the delivering of these

copyrighted works does not and should not subject them to copyright

fees.

It is significant that satellite technology is a great

benefit to mankind, allowing a less expensive and more efficient

delivery of communications than ever before imagined. Yet Congress

is now being urged to take steps to eliminate that efficiency by

imposition of what amounts to a tax on this technology. Opponents

are urging that satellite distribution is too good and needs to

be hampered.



809

Imposition of a separate copyright fee on the satellite

resale carriers is of course an indirect method of raising costs

to the public. If the Congress determines that additional fees

should be adopted, it makes no sense to hide a portion of the

extra fee by imposing it at a different level of the distribution

chain.

Finally, a close examination of the potential revenues

from such fees will reveal that despite all of the rhetoric by

the program suppliers, satellite resale carriers are very small

businesses. United Video, the second largest resale carrier

business, last year grossed only 3.1 million dollars from its

satellite resale business (less than MPAA's 1977 budget). And

our profit was less than $300,000. In fact the fiscal year

completed a few weeks ago was the first in which United Video

made a profit from any of its common carrier services in more than

10 years. While we expect to make a reasonable profit in the future

the total revenues involved are too small to have any impact on pro-

gram production. A fee equal to the combined profits of all three

satellite carriers would have no impact on program supply. And by

the time any individual program supplier received its share, it would

be obvious to all that any reasonable fee from the carriers would

not even equal the proverbial drop in the bucket.

Moreover, the satellite distribution of independent

TV stations isnot likely to increase in numbers. While at one

time there was talk of a substantial number of satellite distributed

"super-stations" and there was an initial rush to get on the

satellite, the total number of distributed stations has already
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peaked at four and declined as one of the competitors dropped out

for lack of a market. And it may well be that at least one of

the remaining three will disappear for one reason or another.

Another of the restrictions suggested for satellite

distribution is to adopt a proposal which would, in effect, force

the satellite carriers into the role of a middleman for obtaining

of retransmission consent. You have all heard many times the

axiom that retransmission consent is simply a code word for re-

transmission denial. Any such proposal is doomed to failure and

the placing of the satellite carriers as middlemen does not

obviate the underlying reasons for that failure. Any such pro-

posal would, in my judgment, inevitably lead to the end of satellite

distribution because of retransmission denial. This restriction

on the use of a valuable new technology is not in the public in-

terest.

The allegation has been made that the resale carriers

are not passive common carriers because they played a, role in

selecting the television station available over their facilities.

This mischaracterizes what actually occurred and its import. It

may be helpful to review the factual setting of the "selection

process" to demonstrate that (a) it is no different than the

decisionmaking routinely exercised by common carriers and (b) it

is absolutely necessary.

Common carriers, like all businesses, examine the market-

place to determine the existence of needs and to find methods to

maximize profits on investments, or at least to assure that a pro-
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fit will be made. Beginning in 1965 United Video commenced opera-

tions as a terrestrial microwave common carrier serving the pro-

jected needs of the cable industry. Over the next ten years it con-

structed 5 separate microwave systems (covering 8,000 miles)

carrying 26 different television signals to underserved locations

at the request of over 100 cable systems. All of these systems were

built at great expense and in anticipation of the growth of cable

television. Unfortunately for United Vdieo and for the public, that

growth did not occur - in large part because of the Federal

Communications Commission's restrictions on the diversity which

cable was allowed to offer. It is significant that the microwave

systems built by United Video have never made a bottom line profit

and have not been a good investment.

When satellite technology arrived its advantages over

terrestrial microwave became obvious. United Video believed there

was a need for satellite transmission facilities and determined to

grow with the technology instead of fighting it. It must be under-

stood that transmission of video services via satellite has had a

very negative effect on the terrestrial microwave husineRM.

Because the risk was very high (a commitment of over

$1, 000,000), and because United Video is a fairly small company with

(book value of approximately $934,000 with only 36 employees) we

could only commit for one satellite transponder. Our payments to RCA

for satellite transmission facilities are over $1 million a year. We

are in the process of investing $700,000 for an earth station uplink

facility. With one transponder, we can only provide one video service.

87-393 0 - 82 - pt.1 - 52
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Our principle requests for service came from the systems

receiving WGR by microwave who preferred satellite distribution.

In all the confusion many overlook the fact that prior to satellite

technology, the signal of WGN was delivered by terrestrial micro-

wave to cable systems throughout the Midwest serving 1 million

viewers. Most of those customers have now switched to satellite.

Thus, in many ways United Video is providing the same service it

always has, but using a better pipeline.

For technical and economic reasons someone had to choose

between competing requests for services. This is a traditional

common carrier role - to act as referee when demand exceeds the

availability of facilities. If ten customers request service,

seven of whom desire the signal of one station and three of whom

desire others, it is entirely proper and necessary for the carrier

to choose which service request to fill.

I might add that this is an ongoing process. We are

faced constantly with requests for different services during all or

parts of the day. As a common carrier we must consider and try

to accomodate those requests to the best of our ability. A standard

element of FCC tariffs is a provision for changing a previously

dedicated use of the transmission facilities when demand for that

change reaches a certain level.

Thus, you can see that there is nothing sinister about the

"selection" of WGN. It is a simple case of a common carrier making

decisions to satisfy customer requests in the most efficient manner

and to maximize the use of its limited facilities. The same pro-

cess occurs when United Airlines decides to start a service to
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Bermuda or Bell Telephone begins providing WATS service. A need

is perceived and an attempt is made to fill it with the hope that

the few initial customers will grow to a level which will support

the investment. It is significant that this process aJso serves to

decrease the cost to individual customers. United Video is only

now beginning to make a profit. However, as the number of sub-

scribers increases there is little doubt that we will be able to

decrease our transmission rates.

To our critics, I would like to turn the question

around and ask what they think United Video should have done when

faced with multiple service requests, all of which cannot be sat-

isfied. "Selection" of one use of the transponder over another is

unavoidable, necessary and proper.

A second challenge to the common carrier role of the

satellite resale carriers is the claim that their marketing efforts,

are somehow inconsistent with the common carrier concept. Nothing

could be further from the truth. Common carriers, like all businesses

have the right and theobligation to attempt to maximize the use of

their facilities. Once it has been determined that only one television

program can be made available over the satellite transponder at a time,

United Video owes it to itself and its customers to attempt to

increase the number of users of that service. If an airline

has only one scheduled route, it sells tickets by advertising

where a traveler can go on that route. Likewise, a communications

common with a fixed use for its facilities advertises the pro-
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gramming that is available on those facilities. There is simply

nothing wrong with extolling the virtues of the only service

available. This practice is common to all types of common carriers.

American Airlines, while advertising the quality of its transportation

facility, also extols the desirability of Florida or the other destin-

ations involved. AT&T advertises the benefits of talking to -your grand-

mother or ex-neighbor, It is accepted standard common carrier

practice to market services by stressing the value of the product

which can be received by using the pipeline. Such advertising in

the case of satellite carriers is not the sale of the stations pro-

gramming. The customers already have the right to carry the station

under the compulsory license. The carriers' advertising is merely

an attempt to sell more tickets on a vehicle whose destination has

already been determined.

This brings up a conceptual problem that should be

discussed. In a telephone conversation some would say there is

a customer on each end and a carrier in the middle providing

the pipeline. The satellite carriers are said to depart from

this model because there is only one customer. The analogy

does not hold up. When a telephone call is made, it is at the

request of only one side, and only one side pays the bill. In-

deed, as in the case of telephone solicitations, one side may

not want the call made at all. The satellite carriers simply

provide a pipeline whereby a customer asks to be connected with

the signal of a television station which he has the right, by law,
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to receive. This is a traditional common carrier use and should

be encouraged rather than attacked.

In the hearings held on this matter over the past

several weeks members of this subcommittee have expressed a de-

sire for more facts upon which to make a judgment. I would

submit that there are already a great number of facts available

to the Congress which demonstrate that additional copyright fees or

other major changes in the copyright law are unneeded and undesirable

at this time. The largest collection of factual material is of course

that which was developed by the Federal Communications Commission in

its study into this matter which covered a span of four years and

undoubtedly required the expenditure of millions of dollars in

resources. The FCC, whose history is replete with decisions restrict-

ing the cable television industry and hindering its growth, can-

not be accused of bias toward that industry. It asked the

cable industry, the broadcast industry, the program suppliers, and

the public to submit whatever factual information could be gathered

over a period of several years. The broadcast and program

supply industries expended substantial efforts to put forth

their best possible case. Yet the verdict was clear, unambiguous

and factually supported that distant signal carriage by cable tele-

vision systems did not harm local broadcast stations or the program

supply industries. The FCC's Broadcast Bureau stated in a separ-

ate document that the Cable Report "is generally well done and its

conclusions are justified. . . the vast majority of television

viewers either stand to benefit or will be unaffected if the dis-
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tant signal carriage rules are relaxed." The thrust of the

FCC's conclusion is that the public can enjoy the benefits of

diversity without harm to the business entities involved and

indeed that those entities will grow and continue to prosper as

never before.

Another "significant" study was recently completed for

the Canadian Covernment by Professor S.J. Liebowitz. This study,

entitled "Copyright Obligations for Cable Television: Pros and

Cons," has been sent to each of you. It concludes that cable is

responsible for a 19.6% increase in advertising revenues and

that imposition of any copyright payments on cable is unjust.

The study uses all types of sophisticated analyses, such as

"Hedonic Price Regression of 30-Second, Prime-Time National,

Spot Advertising Rates." Another one is entitled "Regression of

Change in Viewing Hours on CATV Penetration Change." Another very

important element of their research is the Herfindahl Index,

which is a measure of market concentration.

The thrust of the study is that since CATV increases the

choice of programs available to the viewers, and since the viewers

are willing to pay for CATV, the viewers' valuation of television

increases because of cable, due to the fact that they watch more

intently. That is to say, viewers in non-cable homes might read

the paper and watch "Laverne and Shirley." If, however, they had

the opportunity of watching 20 other programs, they might find one

that they like much better, such as Karl Sagan's "Cosmos" series.

If the viewers were watching something they really enjoyed, they

would put the paper down and watch it more intently. It they were
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watching the show more intently, the commercials would be more

effective.

There are only so many viewers in the United Stats.

These viewers can watch only so much software product. The fact

that cable television mixes the product up -- that is, it brings

Chicago into Tulsa and St. Louis into Chicago -- does not affect

the number of viewers. They are still only watching so much

product. The copyright owners would like a bigger piece of the

pie -- never mind that the pie never got any bigger; they just

want more.

I would urge that the copyright and distant signal matter

has, if anything, been overstudied. All of the facts necessary

are now on the table. This is not a new controversy. The affected

parties have been gathering and presenting the best available

evidence for many years and the clear consensus among impartial

observers is that carriage of distant signals is a public good

causing no significant harm to the broadcast and program supply

industries.

CONCLUSION

In closing, I would ask the Congress to focus on the

goals behind the proposed changes in the Copyright Act. Some

have urged that your primary purpose is to increase the revenues

of the program suppliers. I would hope that this is not true.

It seems to me that the only legitimate goal of Congress in

changing a system that works as well for all parties today would
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be to cause the availability of more and better product to the

public. There is not a shred of evidence that any of the changes

under consideration would have that public benefit.

The program supply and broadcast industries are thriving

today as never before. A representativ& of NTIA testified before

you a few weeks ago that the present system has not adversely

affected the growth of the program supply market. Moreover, it

is clear that the growth of cable television is creating sub-

stantially increased revenues for existing programming, as well

as developing whole new markets for the production of new

programming. Everyone benefits from the present system and no

one is really being disadvantaged. We at United Video would

urge that it makes no sense to dramatically change a system that

is working.

Thank you.



819

44

j 0~



820

Mr. KASTENMEIER. Thank you, Mr. Bliss.
Without objection, your statement in its entirety will be made a

part of the record.
I note there were a number of differences in the presentation

and the prepared text.
I think you are the first representative of satellite carriers here

before the committee.
I should ask you something about the ABC's of your industry so

we have factual common reference points.
Mr. BLISS. Okay.
Mr. KASTENMEIER. There are presently three common carrier

organizations which handle programing which is transmitted to
cable systems throughout the country; is that correct?

Mr. BLISS. Over the satellite; there are many common carriers
that use microwave.

Mr. KASTENMEIER. Yes; I am referring to satellites.
How many satellites are there, physically, the satellite itself?

How many of those are there stationed in the upper atmosphere or
in space which transmit those programs?

Mr. BLISS. Well, there are many satellites, I am not even sure
how many, 24 or something like that, but there are only one or two
that you could say are serving the cable television industry. RCA
SATCOM 1 has 18 channels that are being used to serve the cable
television industry.

RCA, because of the loss of their satellite last year, is using an
A.T. & T. satellite which has, I am guessing, I think six channels or
something like that being used by the cable television industry,
and there are a couple of channels on one of the Western Union
satellites that are being used by the cable television industry, so
there are three satellites that the cable television industry uses.

Mr. KASTENMEIER. Yes; when we talk about common carriers, we
are not talking about RCA, A.T. & T. or Western Union?

Mr. BLISS. No.
Mr. KASTENMEIER. United Video is one. Which are the other two?
Mr. BLISS. Southern Satellite and Eastern Microwave.
Mr. KASTENMEIER. Do you each have access to the same number

of channels? There are only some 24 or 26 channels being used. Do
the three you presently control have access to all of those chan-
nels?

Mr. BLISS. No; we only have between us--
Mr. KASTENMEIER. I shouldn't say channels.
Mr. BLISS. That is close enough. Transponders is the satellite

term but they are channels, for all practical purposes.
United Video owns two transponders. One we use for transmis-

sion of WGN television from Chicago, and the other one we sub-
lease to Times Mirror. They are using it for a pay TV service. They
are not a common carrier.

We leased the second transponder from RCA back when that was
still possible, when they still had some available in the spring of
1978, I believe. We did not have enough money to program it at the
time. It is now very valuable. Times Mirror has the option to use
the transponder for an indefinite period.

Mr. KASTENMEIER. In the commerce of communications, common
carriers do what I suppose others do, you go to RCA, A.T. & T. or
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Western Union and try to lease channels from them. In turn, you
lease spots or allocations on those transponders to others for pro-
graming.

Mr. BLISS. That is true. Right now there are no more transpon-
ders available.

You could always buy one, but the asking price, I understand, is
around $15 million just for the option to have the transponder. You
would still have to pay RCA a million dollars a year in lease
payments.

Mr. KASTENMEIER. What is your relationship to WGN, for exam-
ple? They are considered a passive superstation. Do you have any
sort of contractual relationship with them?

Mr. BLISS. None whatsoever. We have carried WGN services
since the mid..1960's on our microwave system throughout Illinois
and into Iowa a little bit and several other stations, some of the
network stations out of Chicago to central Illinois.

When we secured a position with RCA for the first transponder
we at that time didn't even know exactly what channel we were
going to put on the satellite, but we had many requests from our
WGN microwave customers in Illinois to switch that to the satellite
service because it is much more reliable, higher quality service and
WGN is a very, very fine independent TV station.

All of the cable people recognize WGN, and it was a very valua-
ble, salable kind of service. We talked to the WGN people and told
them what we would like to do. They took the position they
couldn't stop us. They liked it on the one sense that they could be
transmitted nationwide.

On the other hand, they were concerned that the program sup-
pliers would charge them more if they were transmitted nation-
wide.

Mr. KASTENMEIER. Also, did it occur to them that they might
charge their advertisers more to the extent that they could trans-
late a broader market into value for advertisers?

Mr. BLISS. I am sure that occurred to them. We did discuss that
at great length.

WGN being a division of a huge conglomerate, Tribune Co., has
taken a very cautious, slow, wait-and-see approach to this issue.

Mr. KASTENMEIER. Unlike Mr. Turner.
Mr. BLISS. Definitely unlike Mr. Turner. But we have been very

cordial, and their sales people ask us all the time, where are we
going, how many customers do we have. They are interested in
their distribution.

Mr. KASTENMEIER. I take it that the three common carriers do
not have all 26 channels tied up?

Mr. BLISS. No; we have only got a few. United Video has two and
we had to sublease one because of the lack of finances.

Southern Satellite, they were ahead of us by almost 2 years in
this ball game. They have, I believe, I can't remember now, three
transponders, but one of them is on Western Union.

One of them is TBS, Turner's station, and I guess they sold one
of their others back in the early days when they also needed some
money. They sold one to Premier, which is in the midst of trying to
sell, so the two of us have two each, but only one each is being used
for the transmission of a television type station. Eastern Micro-
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wave does not even own a transponder. They are leasing one from
Show Time.

Mr. KASTENMEIER. Then that suggests that many of the entities
that already have their own programing and are not common
carriers, leasing in that sense, have acquired access to those trans-
ponders?

Mr. BLISS. Right; most of the people that have the transponder
are doing something else; U.S.A. network, et cetera.

Mr. KASTENMEIER. Doesn't that tend to throw a lot of different
types of programing into one competitive box? CBN, Trinity may
well be able to compete with some of the others, and be in a
stronger economic position but, ultimately, if they do not have long
contracts with satellite owners, those contracts would come up and
whoever is able to pay the $15 million will outbid somebody else?

Mr. BLISS. That is correct. Eventually the contracts, although
there are tariffs, go through 1988 at that point in time, who knows
what will have occurred. Our only hope is RCA is a common
carrier and files tariffs and has some limit to the rate of return
they can have.

Mr. KASTENMEIER. Presently they are not limited?
Mr. BLISS. They are theoretically limited but their investment in

the early stages of putting up satellites was just horrendous so I
really don't know what they are making. I would guess 15 percent
return.

Mr. KASTENMEIER. Are they a common carrier?
Mr. BLISS. Yes.
Mr. KASTENMEIER. You have two classes of common carriers

here, those who own the satellites and those who lease channels?
Mr. BLISS. Right; I would class it sort of RCA is in the wholesale

common carrier business and we are sort of the retailer common
carrier. Some of the other companies have expressed a desire to
become condominium-type satellites by selling their channels out-
right. There is a big hassle going on at the FCC right now whether
they can do that.

Mr. KASTENMEIER. That is very useful information.
Mr. BLISS. To help clarify, it might be helpful to know that

KTVU is an independent TV station in San Francisco, and was
being carried by Southern Satellite at one time, on a transponder
owned jointly with Holiday Inns. They chose to back out of that
business and the transponder is now owned by Warner and they
are doing Nickelodeon on it.

Mr. KASTENMEIER. I understand that there were expected to be
four superstations. To the extent the satellite is involved, why
should we worry about whether there are two or three in a given
market since there is not much prospect for it anyway, as you
indicated? Unless RCA puts up more satellites there may not be
space?

Mr. BLISS. I don't think you should worry about it. There are
only three and no prospects of being more than three in the next 4
years probably. Most of the--

Mr. RAILSBACK. Is there going to be direct broadcast satellite? If
you don't mind, Mr. Chairman, I was curious.

Mr. BLISS. I think that will definitely occur. Exactly how they
will be used and what people will put on them is probably very
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questionable. It probably won't occur until the late 1980's, 1986 or
1988, something in that range.

Mr. KASTENMEIER. You might explain that for the record, direct
broadcast satellite is a satellite put up for one broadcaster only?

Mr. BLISS. Not quite. I guess the difference is mostly technologi-
cal. What they are striving to do with direct broadcast satellite is
have a lot of power on the satellites so that they can reduce the
reception device on the ground to a point where you could have one
on every roof. That would be the ultimate goal, sir.

The satellite is very expensive, very large. It would only have a
couple of channels under our present technology. That kind of a
satellite probably could only have three channels.

Mr. KASTENMEIER. On reception, since your signals are not
scrambled, yours and presumably others, anyone is free to receive
them who has the technology in the ground for any purpose pre-
sumably.

What relationship do you have to cable operators who may or
may not contract with you for retransmission of your signals from
your two channels?

Mr. BLISS. They sign an agreement with us. If they choose to
steal it, the rates we charge are very low. We don't think that
many people would steal.

The ramifications of theft are from a copyright standpoint more
than, from us, the cable systems could get into a lot of copyright
lawsuits which certainly wouldn't be worth the small amount of
money they would save by not telling us.

Mr. KASTENMEIER. Obviously, they wouldn't have a compulsory
license to retransmit materials for which they have not contracted.

Mr. Buss. If it is of any size at all, somebody would tell some-
body, and even other cable systems tell on their neighbors who
aren't paying. There are individuals but there are only a few
thousand of them in the whole United States because it is still
fairly expensive, several thousand dollars for reception.

Mr. KASTENMEIER. If the year is 1988 and there are several
hundred thousand of them, will that make any difference to you or
to the local friendly cable operator who does not have his own
customer?

Mr. BLISS. I don't think with the present technology that is ever
going to be a problem. With direct-to-home satellites, it will be such
a shift from the marketplace that probably a lot of other things
will have taken place in between.

Mr. KASTENMEIER. I have some other questions but since I have
almost used up my 5 minutes I yield to the gentleman from Illi-
nois.

Mr. RAILSBACK. Thank you, Mr. Chairman. I can understand why
you would' want to ask a lot of questions because it is a very
fascinating area.

If we were to call WGN as a witness, or one of its executive
officers, and were to ask them, going back to the 1960's when you
first picked up WGN and transmitted it via microwave, how did
they feel about that and, over the history, how do they feel about
what United Video has done, what would their answer be, in your
opinion?
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Mr. BLISS. It would probably be different for some of the execu-
tives but I think overall they would be happy with it.

It has expanded their market.
Mr. RAILSBACK. Did they, back in the olden days, initially object

to United Video picking up and rebroadcasting?
Mr. BLISS. They have never objected.
Mr. RAILSBACK. Is it true that they actually can market their

programs and sell their advertising based upon the expanded
market that you provide for them?

Mr. Buss. They used to sell, and I assume still do, the microwave
distribution. It was a much smaller environment, and I think they
claim that they do not sell the satellite distribution.

Mr. RAILSBACK. Is that so their advertising rates are not geared
toward their expanded market, including the east coast?

How many additional units or homes does your satellite trans-
mission mean for their programs?

Mr. BLISS. We double their market, a little more than double
their market.

Mr. RAILSBACK. Double in the sense, given their own market,
without any other retransmission. In other words, are you the only
retransmission of that particular station?

Mr. BLISS. On satellite we are. There are some other microwave
companies that carry it into Michigan, Wisconsin, and our compa-
ny carries it down into central Illinois.

Mr. RAILSBACK. I see.
Now, first of all, let me say I would not have thought that your

answer would have been different to my first question. I would
have thought that WGN initially would have objected to what you
were doing, so that is kind of a surprise when you say that they
have never objected.

I guess I also am surprised at your other answer, which is that
after you are doubling their market they have not been able to
charge, or find more national advertisers.

Mr. BLISS. I didn't say that. They have chosen not to, as a
conservative function of their company, they don't, I am really
speculating here, because of the fact of the nature of the business,
they do not have a contract with us.

They don't want to be out on a limb selling that service and all
of a sudden not be there when our contract ends -with RCA or
something like that, as opposed to Ted Turner who is actively out
selling it. They could sell it, there is no question they could sell it
and increase their rates.

Mr. RAILSBACK. What is an uplink?
Mr. BLISS. That is the transmitting device that gets the signal to

the satellite. It looks just like a receiving device, except it is going
the other way.

Mr. RAILSBACK. Then I am confused again
Did I remember in your testimony you indicated you were going

to buy an uplink?
Mr. BLISS. We are building an uplink. Presently that is basically

an economic consideration. We are presently leasing uplink service
from RCA at almost $20,000 a month out of Lake Geneva.

We are building our own uplink in Frankfort, Ill., about 20 miles
south of Chicago.

Mr. RAILSBACK. Can you explain again why there are only three
of you in this business. Is it because of the lack of transponders?
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Mr. BLISS. Two things: That is one and, second, I believe there is
only a market for about three independents in the cable industry.

Mr. RAILSBACK. Could you expand on that a little bit.
Mr. Buss. The cable industry receives diminishing returns from

more and more independents. They carry much of the same syndi-
cated material. The sports might be different but if each cable
system were importing one distant signal by microwave and all
three by satellites, that would be four independent signals, and the
fifth one would not add much to their potential.

Mr. RAILSBACK. Where does the cable news network fit in the
picture, by providing a certain service?

Mr. BLISS. It is a different kind of service.
Mr. RAILSBACK. Is it like the sports network?
Mr. BLISS. Most of the companies who have satellite time have

chosen to go into narrow independent services, all news, all sports
or all women's programing as opposed to the kind of service WGN
has which we carry, which is broad-based family entertainment.

Mr. RAILSBACK. When you talk about a diminishing return, are
you talking about a diminishing return in that particular type of
program area?

Mr. BLISS. Correct.
Mr. RAILSBACK. What would happen if the FCC were to dereg-

ulate so you would no longer have the exempt status of a common
carrier? What would that mean to your company?

Mr. BLISS. As the copyright law is written, our exemption is tied
to the fact that we are a common carrier, so if we were no longer a
common carrier, we would no longer have copyright liability ex-
emption which means we would have to negotiate for copyright
and that means we would go out of business.

Mr. RAILSBACK. Isn't the FCC considering that?
Mr. BLISS. I don't think so. There is some rulemaking to dereg-

ulate the carriers, but it is more paperwork deregulation, as much
of the Government regulatory agencies are doing now, sir.

Mr. RAILSBACK. How long term are your contracts with your
people systems?

Mr. BLISS. Three years.
Mr. RAILSBACK. The other thing is what is your response to the

statements by both the current Register of Copyrights, as well as
the past Register of Copyrights that you should be subject to a
copyright liability, and that you should not be exempt?

Mr. Buss. Well, I think they are wrong.
Mr. RAILSBACK. You are aware of that?
Mr. BLISS. I am fundamentally aware. I think they have also said

that they saw no way around compulsory licensing. It is a compli-
cated issue.

Mr. RAILSBACK. They both think you should be liable.
Mr. BLISS. If we were liable then our service would go away

because there is no way for us to grapple with copyrights. WGN
does not even own the copyright so we would have to go back to
each individual copyright owner and they would not give us the
copyright.

Mr. RAILSBACK. If you did have a compulsory license, and if there
was a continued deregulation of the distant imported signal as well
as syndicated exclusivity, then you would be liable for the copy-
right royalty. But, you would still be in business, would you not?
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Mr. BLISS. I am not sure I understand.
Mr. RAILSBACK. Well, in other words, the FCC deregulated the

distant signal requirement and exclusivity. Now the courts have
upheld the FCC deregulation, so what I am saying is, I don't quite
understand why, if that does not create a problem and if you were
held to be liable as many other experts have testified you should
be, even though you had to pay a copyright royalty fee, I am not
sure why you would be any different than, in other words, your
broadcast of WGN's programs.

By the way, I do think it is different than your telephone anal-
ogy because in the case of a telephone call here, calling the callee,
the callee can hang up. In your case, WGN does not have much
recourse.

Mr. KASTENMEIER. Would you yield?
Mr. RAILSBACK. Yes.
Mr. KASTENMEIER. What if you were made subject to copyright

but had the same form of compulsory licensing, which you would
pay the copyright but you would not have to negotiate?

Mr. BLISS. We could still be in business that way.
Mr. RAILSBACK. That is what I am talking about.
Mr. BLISS. We could not negotiate for the rights.
Mr. KASTENMEIER. Mr. Bliss, if you can remain, Mr. Railsback

and I would like to finish our questioning.
We will recess for perhaps 8 or 10 minutes.
The committee stands recessed.
[A short recess was taken.]
Mr. KASTENMEIER. The committee will resume sitting and will

come to order.
When we recessed the gentleman from Illinois was asking Mr.

Bliss some questions.
Mr. RAILSBACK. Mr. Bliss, I asked you if WGN had ever objected

to your retransmission and your answer was no. Maybe you didn't
understand exactly what I was asking, but I meant it to be rather
inconclusive, and now I understand that WGN has filed some kind
of a suit against United Video.

I think apparently it has to do with WGN, who has some kind of
a news summary that they provide to one of those flashing scripts.
They are alleging that United Video has blocked out their script
and is using its own script; is that correct?

So they are objecting. They have objected to the point where they
have filed suit.

Mr. BLISS. Not to our distribution. This is a data service they
insert into the video vertical interval which is an unused space of
the spectrum. They want that service in Albuquerque, N.M. They
want us to get it there for them.

Mr. RAILSBACK. Why would they want you to get it there?
Mr. BLISS. They want the distribution of this data service on our

satellite system. The suit is over whether or not we can take it off
and put on, we are putting on a Dow Jones data service which Dow
Jones pays us for.

Mr. RAILSBACK. They are alleging that you really are changing
the content?

Mr. BLISS. We are alleging that it is a technological change. The
content of the programing that we carry is the video and the
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associated audio. This is another service. We are putting several
radio stations on there and other things.

Mr. RAILSBACK. Can I ask what news summary you use, or do
you originate it, or is it some other news that you are picking up
and substituting?

Mr. BLISS. Another news, Dow Jones Business Cable News that
they pay us $2,500 a month for, and they send it to us from New
York and we put it in this empty space.

Mr. RAILSBACK. Who pays you for the use of the Dow Jones New
Summary?.

Mr. BLISS. Dow Jones does.
Mr. RAILSBACK. Why would Dow Jones pay you to provide their

news summary to other areas?
Mr. BLISS. It is a nationwide news summary they are trying to

distribute to the cable television industry and they would then
charge the cable system for the summary.

Mr. RAILSBACK. If you distribute it, then presumably they are
going to contract with the cable system and receive money, and are
you going to carry it for them?

Mr. BLISS. Right; we are operating in a carrier role.
Mr. RAILSBACK. Yet you do not pay?
Mr. BLISS. That is correct. I should clear up one other thing. You

asked if WGN had ever objected to their carriage or to their
carriage by us, and they have objected at the FCC back in the
beginning, but our relationship has been very positive. They have
never sued us or anything like that.

Mr. RAILSBACK. Did they formally object?
Mr. BLISS. They objected; I think it is more like their passive

role.
Mr. RAILSBACK. Did they file a written document objecting?
Mr. BLISS. They did in a proceeding; I think it was a proceeding

brought by MPAA or NAB, they filed a written one.
Mr. RAILSBACK. Is that objection still pending, or what was the

resolution?
Mr. BLISS. The FCC threw it out, I guess. It was way back or

about the time we started carrying them on the satellite.
Mr. RAILSBACK. Thank you.
Mr. KASTENMEIER. Mr. Sawyer?
Mr. SAWYER. I can understand-why WGN wouldn't object. You

are just expanding their coverage, and at some point in time, they
could charge more for expanded coverage.

What is the position of program sellers like the seller of MASH?
What is their position?

Mr. BLISS. We have been carrying WGN for over 2 years and the
program suppliers keep going in and selling all of the product,
knowing they are being distributed nationwide.

Mr. SAWYER. As I understand it'--
Mr. BLISS. They try to charge WGN more for that carriage.
Mr. SAWYER. They sell exclusivity in various other markets, and

they may not be at the same time for one market as they are in
the other. I notice that back in my district. I will see programs a
week later than I have seen them here in Washington, although
they have been regular programs and apparently just sold at differ-
ent sequences.

It would seem to me that this would play havoc with their ability
to sell. For example, if they sell Channel 7 or 9 here in Washing-
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ton, D.C., MASH, for example, and sell Channel 8 in Grand Rapids,
Mich., they are running a week behind that. The Washington
station, if they were picked up by satellite and beamed into the
cable system in Grand Rapids, are really usurping the market they
have sold-to a station in Grand Rapids.

Don't you get into some problems with that?
Mr. Buss. It is a problem area. The answer is, there are only

three superstations, and the coverage of those three stations is very
well known and the program suppliers continue to sell or not to
sell to those three superstations. If they really don't want it carried
on the satellite, they wouldn't sell to them.

Mr. SAWYER. Do they charge WGN more to sell to them; do you
know?

Mr. BLISS. They try to. Part of WGN's reluctance to publicly
embrace this satellite delivery is that they don't want to have to
pay more for the project. They are trying to straddle the fence.

Mr. SAWYER. Let's make a couple of assumptions that are not
necessarily correct, but will be illustrative of what I am talking
about.

Suppose Channel 13 in Grand Rapids, an ABC affiliate. WZZM,
to be specific, contracts to run MASH, and pays whatever they paid
to get that program, and suppose WGN off your satellite comes
into our area, because we do have cable also. Let's assume they are
either a week or a day ahead and the MASH program is being run
on WZZM, it seems to me that has got to create a real problem.

Mr. BLIss. The Grand Rapids television station should go back to
the program supplier that sold him MASH and say, why did you
sell it to them? You knew they were here. WGN has been in Grand
Rapids for 15 years.

Mr. SAWYER. You are not having any problem?
Mr. Buss. The program supplier is supplying it.
Mr. SAWYER. They are not complaining to you about it?
Mr. BLISS. No.
Mr. KASTENMEIER. You indicated the bill before us would cause

real problems, including some alteration for copyright liability for
common carriers. Are you sure the bills contain that fact?

The first bill, H.R. 3560, does not contain any provision requiring
a separate fee from common carriers?

Mr. BLISS. That is true. There have been some discussions, I
believe, by some of the panelists who have discussed that. That is
what I was referring to.

Mr. KASTENMEIER. It would affect you, and that is why I think
we want to distinguish between those two bills.

Mr. BLISS. I would like to add, if the common carriers were liable
to a few but still had a compulsory license, first of all, as I men-
tioned in my written testimony, the three satellite carriers com-
bined don't make enough money to make a dent in what the
program suppliers would really like to see.

Second, to stay in business, we would basically have to pass that
fee on to the cable system who would pass it on to your constitu-
ents, so it really just would almost be a hidden fee that would be
placed upstream into the marketplace.

Mr. KASTENMEIER. Of course, that is true of the present compul-
sory license fees, those are passed on.

Mr. Buss. Right.
Mr. KASTENMEIER. I am not sure that militates against that.
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What would harm organizations such as yours if indeed we
change the copyright liability for cable system but not for common
carriers? Certainly you wouldn't be directly affected, would you?

Mr. BLISS. If you change in what manner, increase the rate?
Mr. KASTENMEIER. There are two bills. Assume for the purpose of

argument that either bill became law. In the case of one bill, it
more or less limits the number of distant signals that can be
afforded to more or less a preexisting station before the FCC dereg-
ulated, provided for syndicated exclusivity.

The other gets rid of the compulsory license, forcing the cable
system to negotiate in one way or another directly for programs in
terms of being liable. Assuming that neither makes any provision
for common carriers to change the existing law with respect there-
to, why would you be concerned about either bill?

Mr. BLISS. The latter bill making cable television systems liable
for negotiating fees, the cable system could not do that. They
couldn't go out and negotiate for all of the channels that they
might be carrying. Therefore, they would drop our service.

It would ruin our business, undoubtedly ruin it. The first bill you
discussed would, I guess, just limit our growth. Our future growth
is in the cable systems being able to carry more independents. We
would basically stop where we are now.

Mr. KASTENMEIER. Certainly, the metropolitan systems are
cleared for copyright. That is to say, negotiating for copyright
already-E-Span, USA Network, HBO, on and on-so the signals
are there for which there is no negotiation covered by compulsory
license.

I am talking about the one in Arlington, across the river, WOR
and WTBS.

Mr. BLISS. Right.
Mr. KASTENMEIER. The real problem would be negotiation for--
Mr. BLISS. The Arlington system.
Mr. KASTENMEIER. And some sort of clearance that those two

superstations would probably have to have.
In other areas there are ground microwave relay systems on the

satellite. There are really only two or three options, as you point
out, that have this condition of possible copyright to be cleared, if
you didn't have a compulsory license?

Mr. BLISS. That is right. The cable system really couldn't get
them cleared. Over a period of time, it may not happen instantly,
the common carriers like us would quit offering their service and
try to do something else with their transponder, because the cable
system could not and would not try to negotiate for that service.

Mr. KASTENMEIER. Well, that may be true, and you may not be
the best witness since you obviously can't speak for all cable sys-
tems. But, there are two major cable operator systems, and let's
assume that prospectively there is a majority in the Congress that
would vote for a change.

Then one of those organizations, or some other marketing organi-
zation representing cable system would, with respect to existing
superstations, go out and try to clear the rights of MASH or
something else, one by one, and I suspect that would be impossible
to do.

Mr. BLISS. In any individual market it might be possible to do.
Our contact in Arlington might be able to clear for Arlington, but
every single thing would have to be negotiated because of the
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exclusivity of the rules that MASH was sold under to every single
market, so each cable system would have to clear each market
system separately.

It would be a nightmare.
Mr. RAILSBACK. That legally is what is required now. Then you

have exclusivity such as in Moline, Ill., where they contracted with
United Video to bring in WGN. If WGN carried a program where
there was another station in the Moline market that wanted to
black out, is that required until regulation went into effect?

Mr. BLISS. Those are the exclusivity rules. The local station says
you can't carry that because I have the rights to it, and so they
black it out or put the other station on.

Mr. RAILSBACK. So, aside from retransmission consents, which I
understand, I remember your argument against that in your state-
ment. If the Congress was to impose a liability on you and if we
were to take the Kastenmeier bill approach, and for a limited
period of time reimpose the limitation on imported signals and
exclusivity, you could live with that, or you had to live with that
up until now, although you wouldn't desire it.

In other words, you would rather have a free market so you
wouldn't have the problems of exclusivity. On the exclusivity show,
the way that works, although it does impact on you indirectly, the
people that have to have a certain exclusivity are the local people
within the local markets that ask for the blackout; is that correct?

Mr. BLISS. Correct; exclusivity would not bother us. We would
just be back where we were, and it is a complication for the cable
system.

Mr. KASTENMEIER. Of course, your special problem is that you
happen to lease one channel, a passive superstation, and there are
only three in the country presently. As far as subleasing, Times
Mirror, that is no problem, unless you as a common carrier would
be exposed to some other liability not presently provided by law.

Mr. BLISS. Right. Times Mirror is essentially responsible for that.
They are buying pay TV basically on that channel.

Mr. KASTENMEIER. The committee thanks you for being so
informative with respect to industry practices and information that
is presently going on.

Mr. BLISS. Thank you for asking me. I hope I have been helpful.
Mr. KASTENMEIER. Now the committee would like to call Mr.

Herman Land. We are very pleased he could come today, as he was
scheduled at an earlier time. We had problems in scheduling.

It is my pleasure to greet Mr. Herman Land, president, Associ-
ation of Independent Television Stations which include, among
others, WGN.

TESTIMONY OF HERMAN LAND, PRESIDENT, ASSOCIATION OF
INDEPENDENT TELEVISION STATIONS

Mr. LAND. The President of WGN is chairman of my organiza-
tion, so it has been fascinating for me to hear all of this. In view of
the time, what I would like to do, with your permission, is not read
the entire statement, but incorporate it in the record.

Mr. KASTENMEIER. Without objection, your 14-page statement,
together with the appendix, will be received in the record, and you
may proceed as you wish.

[The complete statement of Mr. Land follows:]
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STATEMENT OF HERMAN W. LAND
PRESIDENT, ASSOCIATION OF INDEPENDENT

TELEVISION STATIONS, INC.
BEFORE THE

SUBCOMMITTEE ON COURTS, CIVIL LIBERTIES,
AND THE ADMINISTRATION OF JUSTICE

OF THE
COMMITTEE ON THE JUDICIARY

UNITED STATES HOUSE OF REPRESENTATIVES
July 9, 1981

Mr. Chairman. My name is Herman W. Land. I am President

of the Association of Independent Television Stations (INTV).

INTV is an organization of 68 stations not affiliated with any

of the nationall networks located in 52 different television

markets, ranging from the three largest markets to some of the

smallest. INTV's membership includes all but one of the so-

called "superstations," as well as many marginal UHF indepen-

dents which are struggling to attain a foothold in their

markets against established, network-affiliated stations.

Our members are pleased that you are undertaking this

effort to review the copyright liability of cable television

systems under the Copyright Revision Act of 1976. We applaud

your decision to revisit the issue, in light of the rapid

changes in the broadcast and cable television industries

since 1976 that you have already noted.

With all the current talk about the explosive impact of

satellite, cable, home video and DBS, important changes taking

place within the broadcast television industry are sometimes

overlooked. One of the most important of these changes is the

rise of the independent stations. Once just a handful of
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scattered individual operations, today the independent stations

represent a significant communications force reaching close

to two-thirds of the American population. Greater national

coverage by independents, which will make additional networking

possible, can be stymied ofly by developments which make it

harder for new stations to go on the air and limit the oppor-

tunities of the independents to rise from marginal existence.

Independents exemplify the diversity and change in the

broadcast industry. These stations are the upstarts, standing

apart from the national networks and striving to make their way

in the face of the heavy network domination of the broadcast

system. Such ambitious program undertakings as Operation Prime

Time, the night-time productions of the Program Development

Group, two satellite-fed news services, and the specials of

independent station groups, have shown that independent

operation can be successful given imagination and hard work.

I'd like to briefly describe the somewhat curious position

of independent stations in the present media marketplace. We

find ourselves caught in the middle. On one side, we have the

networks and their affiliated stations, with whom we compete

daily in our local markets. If you are a network affiliate,

the bulk of your programming is supplied by the network and it

pays you to carry that programming. But, if you are an indepen-

dent, you pay for practically all of your programming, from
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sign-on to sign-off every day. You have to go into the market-

place for that programming -- there is no other way. It

doesn't matter whether you're making or losing money. You must

either generate programming yourself, go out and buy it from

someone, or contract for someone to produce it. Unfortunately,

as a result, many independent stations are losing money. In

1979, the most recent year for which FCC financial data is

available, 22.2% of independent VHF stations and 50.7% of

independent UHF stations were unprofitable.

On the other side we find the cable television operators,

who, under the present copyright law, are outside the program

distribution process so far as distant signal importation is

concerned. Cable operators neither compete against broadcas-

ters for the right to exhibit broadcast programming, nor

bargain with program suppliers in the marketplace, as we

do, for time and territorial exclusivity. What all this adds

up to is that, in all of cable and broadcast television, only

the independent station has to negotiate and pay for an indi-

vidual performance rights license for nearly every program it

carries. And it adds up to plenty. INTV's member stations pay

out between 25% and 40% of their revenues to buy programming.

A fairly typical example is Metromedia, the owner of seven

television stations and INTV's largest member, which last year

spent nearly 35% of its revenues on programming.
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We are in an even more curious position in relation to

the so-called "superstations" which are now being imported

from distant markets by cable systems. Ironically, we are

both the local stations that must compete with these imported

distant signals, and we are the distant signals. As the comic

strip character Pogo once said, "We have met the enemy and he

is us." In essence, the cable carriage of independent signals,

our signals, is what all the discussion and controversy before

this subcommittee is about. Yet, in 1976 we were not a party

to the agreement that led to the adoption of the cable provi-

sions of the Copyright Act. In fact, we were not even con-

sulted. We are, therefore, glad that this subcommittee has

invited us to make our views known.

With respect to distant signal carriage, I want to empha-

size that whatever the value of the service an independent may

render to distant communities, it is INTV's position that the

local station's first obligation is to its own community of

license, and its first priority is to maintain the integrity of

the local market. That's where we live, and that's where and

for whom we operate.

Some representatives of the cable industry say that the

carriage of distant television signals is becoming less impor-

tant to cable operators and that the number of superstations

will become smaller and eventually disappear. We disagree.

Under the present compulsory license scheme, distant signals
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are an inexpensive source of programming for cable operators.

In the past, the FCC distant signal restrictions and the

scarcity of satellite transponders limited the availability of

distant signals. With the elimination of the FCC rules, the

quadrupling of transponder space that has been predicted over

the next 5 years, and the advent of the 50, 60, 70, 80 and

100-plus channel cable systems that have been promised in

major urban markets, cable operators can be expected to seek

additional distant signals, because under the present law they

are a bargain addition to a system's signal complement and a

cheap vehicle for avoiding dead channel time.

The bills which are under consideration by this subcommit-

tee reflect a recognition that the copyright scheme for cable

television systems instituted by the 1976 Copyright Act is

obsolete, and that unintended consequences are flowing from

the Act and from recent actions of the FCC. For local indepen-

dent stations, the most damaging consequence is that because of

the compulsory license scheme we are losing the key feature

that allows the independent to distinguish itself from network

affiliates and all other program outlets -- the feature that

gives the local independent the unique identity that it needs

to survive.

I am talking about program exclusivity, the right to be

the exclusive exhibitor of a particular program in a local

market. This is what we bargain for in the marketplace when we
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contract for a performance rights license under the copyright

law. All we ask is the benefit of our bargain. But because

the copyright law exempts cable systems from the obligation to

compete for these licenses, and because the FCC has abolished

its distant signal and syndicated program exclusivity rules,

we are being denied the benefit of our bargain in the market-

place. There is something very wrong here, when we can't rely

on our bargain in the marketplace and make it stick. Under

the present scheme, in contrast to virtually all of our compe-

titors in the entertainment media -- cable television, pay

cable, subscription TV, home video, the emerging direct broad-

cast satellite service, and even movie theatres and stage pro-

ductions -- only the broadcast television station does not

enjoy the right to exclusivity.

This is INTV's overriding concern, and I think that it

bears an inseparable relationship to your primary concern --

assuring that copyright owners receive the full benefit of

their bargains. The independent station is, after all, on the

other end of that bargain. We are a primary source of program

purchases. Program suppliers tell us that we represent a

disproportionate share, perhaps 35-40%, of their total market.

Thus, independent stations, while few in number, are an

important ingredient in the market. Both the program supplier

and the independent station, as a program purchaser, simply

want to ensure that their agreements will be enforceable, so
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that an exclusive license is, in fact as well as in theory,

exclusive.

As you know perhaps better than anyone else, the idea of

exclusivity is inherent in the concept of copyright. In 1976,

you struck what you called a "delicate balance" between copy-

right policy and communications policy in creating the present

compulsory copyright license structure for cable systems. You

specifically relied upon the existence of the FCC's distant

signal and syndicated program exclusivity rules to maintain

this balance. Now, the FCC has eliminated these rules and its

authority t. t7kd such an action has been upheld by a federal

court. It now appears that only Congress can restore this

balance. In the absence of the rules, the cable copyright

scheme established by the 1976 Act can never approximate the

marketplace, because cable operators pay far less than the

*going rate" for programming and they'll be able to import

unlimited, duplicative programming into local markets without

bargaining for the exclusive right to show such programming,

as the local station must.

As INTV sees it, Congress can act to preserve this essen-

tial principle of program exclusivity in either of two ways.

One way would be to repeal the cable compulsory license scheme

as it relates to carriage of distant signals on cable systems,

as Congressman Frank's bill, H.R.3844, proposes. Full copy-

right liability for cable carriage of distant signals would
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ensure that the cable operator engage in fair competition

and that he go into the marketplace to obtain his programming,

just as the independents do. Since program copyright owners

grant an exclusive license to exhibit a program in a local

market, putting cable operators into the program purchasing

marketplace will ensure that the same program will not be

carried by more than one channel, local or distant, in the

same market. At the same time, cable carriage of local

signals could be afforded a free compulsory license, in the

interest of providing local television programming to all

local viewers. Carriage of local signals raises none of the

problems of unfairness or competitive harm that are posed by

importation of duplicative programs.

This approach has the virtue of being truly uderegulatory"

in nature. It would remove an artificial exemption from the

copyright laws, and would put cable on an equal footing with

broadcasters in the program distribution marketplace. It

would also end the Congressional "subsidy* of an industry that

is thriving and expanding as perhaps no other in the nation.

To nobody's surprise, the cable operators oppose the

lifting of their exemption from copyright liability. Their

plea, which was accepted by the Congress in 1976, remains that

it would be too much of a burden for them to go out into the

marketplace and obtain a license for every program they want to

import. All we can say to that argument is that the independent
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stations find it burdensome to obtain these licenses too -- but

we do it, for practically all of our programming, every day,

because the copyright laws require that we do. And we survive.

The cable operators also say that the program owners wouldn't

deal with them. I think that the cable systems' recent success

in buying rights to sports and other non-broadcast programming

lays this argument to rest. In truth, most of the program

offerings now available to cable systems are not subject to the

compulsory license, and the cable operators are buying that

programming. Our review of the services available to cable

systems via satellite indicates that, of 28 available offerings,

only 3 are subject to the compulsory license. In any event,

although I am not an economist, I do know that decisions in the

program marketplace, like any marketplace, are based on the

most effective means of distribution of the product. If cable

is not always the most cost-efficient means of distributing a

program, the marketplace will act to insure that the public

receives the program through another, more cost-efficient

medium. I don't see why cable should call upon Congress to

step in to upset marketplace forces.

The other way that Congress could preserve the principle

of program exclusivity is to mandate syndicated program exclu-

sivity protection, either by legislatively restoring the

distant signal and exclusivity rules formerly contained in

Subparts D and E of the FCC's cable rules, or by directing the

Copyright Royalty Tribunal to adopt and enforce syndicated
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exclusivity rules. Chairman Kastenmeier's bill, H.R.3560,

points in this direction. However, we would suggest that it

direct the Tribunal to adopt exclusivity rules, instead of

only empowering it to issue such rules. To accomplish this in

the bill, we would suggest that the new section 801(b)(3) of

the copyright law read something like this:

"(3) within 180 days after the enactment of
this Bill, to establish rules which would prohibit
any cable system from carrying a syndicated pro-
gram while a television station licensed by the
Federal Communications Commission has the exclusive
exhibition rights to the program in the community
in which the cable system is located."

Now, let me describe briefly what exclusivity, as accom-

plished by either full copyright liability or syndicated exclu-

sivity protection, would 6o. The cable industry says that it

would hinder diversity in programming. On the contrary, it is

very evident that exclusivity has and would continue to foster

program diversity, by obliging cable operators to import or

produce programming different from that which is already aired

locally. To me, diversity means increasing the number of

voices in the market, not simply the number of times the same

voice is heard. Exclusivity would allow additional non-

duplicative signals into the market while providing protection

for the local station's copyrighted programming.

Although I am not certain whether this subcommittee has

the jurisdiction or the inclination to report legislation on

the subject, I feel constrained to urge that the Congress also
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require that cable television operators carry all local tele-

vision signals on their systems. I am aware that some of you

have problems with such a provision, but nevertheless, I'd like

to stress that, from our point of view, mandatory signal car-

riage and program exclusivity protection go hand in hand if the

vitality of local television service is to be preserved. If a

cable operator is permitted to exclude the signal of a local

television station from his system, the practical effect will

be that the local station will be cut off from all of the

system's subscribers in the very community that it is licensed

to serve.

I have heard cable interests attempt to downplay the

impact upon cable households of deleting a local signal, saying

that a viewer could simply "flick a switch* to receive a local

station over-the-air. The fact is that practically no cable

operator offers such a switch to subscribers. He certainly

won't be inclined to offer such a device, since it would allow

the customer to "switch off* his entire cable package. In

fact, cable operators have been known to encourage their

subscribers to disconnect and dismantle their outdoor TV

antennas. So, in truth, the deletion of a local signal from a

cable system would deny the local station access to every cable

subscriber in its community of license.

Before I conclude, I would like to comment on a couple

of other points raised by the bills before us. H.R.3560
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would raise the ceiling for the cable "small system* exemption

from copyright liability from 1,000 subscribers to 5,000 sub-

scribers, and H.R.3844 would raise the ceiling to 2,500 sub-

scribers. INTV believes that this would be an unwarranted

change, especially since our figures on cable indicate that

over 800 of all cable systems have less than 5,000 subscribers.

In fact, our research reveals that over 609 of the cable

systems have fewer than 2,500 subscribers. Over 76% of the

systems in the top fifty television markets and 79% of

the systems in the top 100 markets have fewer than 5,000 sub-

scribers. Our data has been summarized in an Appendix attached

to my written remarks.

In light of these statistics, we don't see how you can

redefine the lion's share of cable systems, particularly in

the major urban markets, as "small." A high ceiling would give

an overwhelming majority of cable operators a free ride in the

copyright area, which I think is just what these bills are

trying to prevent in the first place. H.R.3560's provision

would even give many cable systems operated by the largest

multiple system operators a haven from copyright liability. We

think that no "small system" exemption should be adopted, be-

cause no commercial user of copyright programs should be totally

exempt from copyright liability. At the very least, all sys-

tems affiliated with a multiple system operator, such as Tele-

prompter or Warner# should be subject to such liability, and we
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support that provision of H.R.3844 that would ensure that these

MSO's are not exempted. If the subcommittee feels that some

exemption must be allowed, INTV believes that the 1,000-

subscriber exemption now contained in the FCC's cable rules

would be more than adequate to protect the small, unaffiliated

cable systems.

Turning to another problem of great concern to INTV, we

are heartened to see that H.R.3844 would exclude the so-called

satellite "resale common carriers* from the "passive" carrier

exemption in Section 111(a) of the Copyright Act. The problem,

of course, is that most of the "superstations" which are

retransmitted to cable systems nationwide by these resale

entities, all of which are independents and most of which are

INTV members, have nothing to say about whether they are to go

up on the satellite or not.

Instead, it is solely the resale common carrier who deter-

mines what programming will be saleable to cable systems. In

effect, he acts as a program distributor. He chooses the

program service, gets paid by the cable company, which is

charging the consumer an overall fee, and the carrier is

getting paid for use of its transponder. The local station

that's being carried gets nothing and has no choice in the

matter.

87-393 0 - 82 - pt.1 - 54
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Perhaps most inequitable of all, nothing is being paid to

the copyright holder, and his efforts to build a rational dis-

tribution pattern for his show are frustrated. It's obvious

that these "resale carriers" aren't common carriers at all.

They specifically select the signals they carry to cable sys-

tems, and they aggressively market their product. They most

certainly aren't "passive" common carriers under Section 111(a).

Congressman Frank's bill recognizes that reality, and we ap-

plaud the provision of his bill that would exclude these

entities from Section lll(a)'s exemption from copyright

liability. As for the concerns of some that such a provision

would result in a net loss of service to cable households, I

think there can be no question that program packagers stand

ready to fill any gap left by the departure of resale entities,

and in fact would provide more diverse programming to a greatly

increased number of program outlets, by the most cost-efficient

means available in the marketplace.

The rapid expansion and strengthening of the cable industry

and the revolution in video programming brought about by the

emergence of the satellite present both a challenge and an

opportunity for the local independent television stations of

our country. We're not afraid of competition. We've been

holding our own against the giants for a long time. We think

we have a bright future. All we need is fair competition.
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APPENDIX
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of Small Cable Systems Nationally
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ASSOCIATION OF INDEPENDENT TELEVISION STATIONS, INC., 1200 EIGHTEENTH ST., N.W. • WASHINGTON, D.C 20036 -12021887-1970

ACTIVE MEMBERS [63)

KBHK
KBMA
KCOP
KCPQ
KDNL
KFTY
KGMC
KHJ
KHTV
KICU
KLKK
KMPH
KMSP
KOKH
KOKI
KPHO
KPLR
KPTV
KRBK
KRIV
KSTU
KSTW
KTLA
KTRV
KTTV
KTVT
KTVU
KTXA
KTXL
KVVU
KWGN
KZAZ

MEMBERSHIP ROSTER

San Francisco
Kansas City
Los Angeles
Seattle-Tacoma
St. Louis
Santa Rosa
Oklahoma City
Los Angeles
Houston
San Jose
Albuquerque
Fresno
Minneapolis
Oklahoma City
Tulsa
Phoenix
St. Louis
Portland
Sacramento
Houston
Salt Lake City
Seattle-Tacoma
Los Angeles
Nampa-Boise
Los Angeles
Ft. Worth-Dallas
San Francisco-Oakland
Ft. Worth-Dallas
Sacramento-Stockton
Las Vegas
Denver
Tucson

WAWS
WCIX
WDCA
WDRB
WFFT
WFLD
WGN
WGNO
WKBD
WKBS
WKFT
WLRE
WLVI
WNEW
WOR
WPGH
WPHL
WPIX
WPTY
WTAF
WTOG
WTTG
WTTV
WTVZ
WUAB
WUHF
WUTV
WVTV
WXIX
WZTV
XETV

Jacksonville
Miami
Washington, D.C.
Louisville
Ft. Wayne
Chicago
Chicago
New Orleans
Detroit
Philadelphia
Fayetteville
Green Bay
Boston
New York
New York
Pittsburgh
Philadelphia
New York
Memphis
Philadelphia
St. Petersburg-Tampa
Washington, D.C.
Indianapolis
Norfolk
Cleveland
Rochester
Buffalo
Milwaukee
Cincinnati
Nashville
San Diego

INTERIM MEMBERS [6]

KGSW-TV Albuquerque, New Mexico
May Broadcasting Company, Omaha, Nebraska
Wardean, Inc., Opelika, Alabama
WHRT-TV Ann Arbor, Michigan
WPMI-TV Pensacola, Florida
WWAC-TV Atlantic City, New Jersey

ASSOCIATE MEMBERS

National Sales Representatives [9)

PGW Television
Seltel, Inc.
TeleRep, Inc.
Adam Young, Ind.

WASHINGTON, D.C. * NEW YORK . CHICAGO • LOS ANGELES

Blair Television
Independent Television Sales
Metro TV Sales
MMT Sales, Inc.
Petry Television, Inc.
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ASSOCIATE MEMBERS

Program Distributors [42]

Avco Embassy Pictures Corporation
CB Distribution Pictures Corporation
Colbert Television Sales
Columbia Pictures Television Distribution
DFS Program Exchange
Filmways Enterprises, Inc.
Gaylord Production Company
G.G. Communications, Inc.
Gold Key Entertainment
The Samuel Goldwyn Company
Group W Productions, Inc.
ITC Entertainment, Inc.
Janus Television Corporation
JWT Syndication
Lexington Broadcast Services
Lorimar Television Distribution
Madison Square Garden Television
MCA TV
McManus & Co. Int'l Representatives, Ltd.
Media Investment Service
Metromedia Producers Corporation
MGM Television
Multimedia Program Productions, Inc.
National Telefilm Associates, Inc.
Paramount Television Distribution
PolyGram Television
Program Syndication Services, Inc.
SFM Media Service Corporation
Syndicast Services, Inc.
TAT/Tandem/PITS
Telepictures Corporation
Time-Life Television
Trident Television Associates, Inc.
TVS Television Network
Twentieth Century-Fox Television
United Artists Television, Inc.
Viacom Enterprises
Vitt Media International
Warner Bros. Television Distribution, Inc.
Weiss Global Enterprises
Robert Wold Company, Inc.
Worldvision Erterprises, Inc.

Related Companies/organizations (2]

Kelly, Scott & Madison, Inc.
Western Union Broadcasting Services

International El]

Swan Television & Radio Broadcasters Limited, Perth,
Western Australia

July, 1981
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Mr. LAND. I should like to read some of it, put in some other
things, and summarize.

I should like to quote something in the middle-it is so pertinent
at the outset-where we quote Pogo, who says he has met the
enemy and he is us. We are in the middle of all of this, and we face
ourselves coming and going.

Since I last appeared before you we have grown. We had about
50 stations then. Now we are up to 69, in about a year and a half.
We have approximately 57 stations in the top 50 markets, 10
stations in the second 50 markets, 2 in the third 50. I was reminded
of that, because of the previous statement of Mr. Bliss concerning
underserved households. We will grow still further in the next
couple of years.

We are in 52 different television markets at the present time. All
but one of the superstations are members, and that one was a
member originally, as you will recall. We have many marginal
UHF independents which are struggling to maintain themselves.

I am very pleased to be here and have a chance to present our
thoughts on this.

With all of the talk about the explosion in technology, it is
sometimes easy to overlook things that happen within the broad-
cast industry which add to diversity and change. We are in the
forefront of that change as independent stations. I hope that as you
have studied this, you have become aware of some of the things we
are doing. I won't go into the record.

It is a growing, vital group of stations that is adding something
significant, and it is really what this whole discussion is all about.
Regardless of what side one is on, we find he is talking about
independent stations. That is the service that Mr. Bliss is perform-
ing.

The essence of our position is that we are caught right in the
middle. Look at it this way. If you are an affiliate you have one
sort of a life. If you are an independent, you have another. The
affiliate has its programing handed to it for the most part through
the day by a network, which pays the station dollars to carry it.
The station also has its own local shows, usually the news plus
syndicated programs.

The independent lives almost entirely on its own resources.
There is no network backbone. This is fundamental to its life.
Everything that it programs it must get somehow, create it, pro-
duce it, buy it, license it. That is its life from sign-on to sign-off. It
makes the independent a very vulnerable operation, unlike the
affiliate, which has a more stable economic basis.

Still we are growing and we are developing. But we are not all
fat cats. The only figures we have that we can rely on, are 1979
figures issued by the FCC. They show that in that year, 22.2
percent of the VHF independents lost money and 50.7, or more
than half, of the independent UHF stations, so we are not necessar-
ily the most wealthy segment of the industry.
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Nevertheless, these people do believe in what they are doing and
are providing an important service. The long-range prospects are
reasonably good so long as things don't come into the way to
interfere artificially.

On the other side, you find the cable operators who are outside
the program distribution process, so far as distant signal importa-
tion is concerned, as Mr. Kastenmeier earlier pointed out.

What all of that adds up to-and it is a strange thing-is that in
all of the systems of cable and broadcast television, only the inde-
pendent station has to negotiate and pay for an individual perform-
ance license for nearly every program it carries. Nothing is handed
to the stations-and it adds up to a lot.

Our member stations pay between 25 and 40 percent of their
revenues to buy programing, and the costs are going up, not down.
We have a fairly typical example, Metro Media, with a station here
in Washington, owns seven stations. Last year they spent nearly 35
percent of their revenues on programing.

I should like to comment briefly on the superstation.
We are in an ironic situation, because we are the superstation,

and we are the station that has to compete locally with the super-
station. In our own membership we have all the contradictions that
you can find. As I said earlier, we find ourselves coming and going
sometimes, and cable carriage of our signals is what is the central
piece of this whole discussion.

Unfortunately, in 1976 we weren't a party to these deliberations
that led to the Copyright Act provisions, and nobody consulted us,
so we are very happy that we do have this opportunity.

I should like to get to something that has been raised in the
discussion which is very pertinent to an understanding of the inde-
pendent's position, and that is, that fundamentally, we are licensed
locally. In 1976 we had a discussion about who we were and what
we were doing, and what our cable attitude should be. Many sta-
tions up to that time had been happy with the cable coverage that
they were getting but others were beginning to complain about
inroads of distant stations into their own markets.

We came to these conclusions: one, that we are licensed locally;
that is our fundamental character; and, two, we would like to get
as much coverage as possible. We are fundamentally a local broad-
cast institution. If you think about that you will see how it under-
lies our positions and allows the stations to resolve their own
conflicts.

In other words, we are local stations, and our first obligation is
to maintain the integrity of the local market. That is where we live
and where and for whom we operate.

The question has been raised about the future number of distant
signals, whether they are going to decline, remain the same, or
increase.
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What bothers us is that we are moving into a period of expanded
transponder space or opportunities, not fewer, and into a period
which we will see 50-, 60-, 70-, 104-channel systems being built. So
long, therefore, as the present system is maintained, there will
continue to be an attraction for a low-cost, really inexpensive
source for major programing, I think, therefore, that there is just
as much reason to anticipate an increase in distant signal carriage
as decrease or a status quo situation.

When you have 104 channels, you have to determine how you
are going to fill them. If you can find a rather popular cheap form
of programing, that is going to be attractive. Remember, we are not
just talking about satellite distribution, but about all the ways of
getting the signals.

Now, the bills which are under consideration by this subcommit-
tee reflect a recognition that the copyright scheme for cable em-
bodied in the 1976 act is somewhat obsolete and that unintended
consequences are flowing from the act because of the recent actions
of the FCC.

That combination is very basic. Now, there is one point I hope I
can register with you: For the local stations, the most damaging
consequence of all of this is that, because of the compulsory license
scheme and the recent FCC steps, we are losing the key feature
that allows the independent to distinguish itself from network
affiliates and all other program outlets, program exclusivity, the
right to be the exclusive exhibitor of a particular program in the
local market.

That is what we contract for when we negotiate for a perform-
ance license, and all we ask is the right to enjoy the benefit of that
bargain; but because of the exemption built into the law and be-
cause of the abolishment of the rules, we are being denied that
benefit. From our point of view, something is wrong here. We can't
rely on the bargain we make. We can't make it stick. In the
system, only the broadcast television station does not enjoy the
right to exclusivity. The network station is protected by the non-
network duplication laws.

The cable systems have exclusivity on the number of broadcast
channels. Everybody gets it and everybody wants it. Our stations
thought we were getting exclusivity when they signed the con-
tracts, so that is their overriding concern.

I suggest that all this bears an inseparable relationship to your
primary concern, which is to assure that the copyright owners
receive the full benefits of their bargains.

Now, I don't know whether you are aware of it, we are probably
the primary source today, as a market, for all of those programers
in syndication. The program suppliers, of which we have 42 or so
members listed there, tell us that we represent a disproportionate
share of their business, somewhere around 35 to 40 percent of the
total market in many instances, so that while we are few in
number we are a very important ingredient in the market, and
what happens in that mixture is significant.

All that is really involved at bottom is that the program supplier
and the independent station ought to be able to insure that they
will have enforceable agreements, and that an exclusive license is
exclusive.
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Let me give you some examples of what that can mean. I have
been trying to get some information that might be useful to you.

I talked to one of the managers who is particularly worried
about what is happening with the lifting of the rules. He said the
station is asking exclusivity from 11 systems in the market-their
subscribers add up to 241,700 households-from WGN and WTBS
and even WOR, which is on the other coast.

They have listed about 13 popular programs in syndication,
many of which you have heard: "All in the Family," "The Mup-
pets," "Odd Couple," and so on, for which they are asking exclusiv-
ity.

What happens is that when this goes, all of those programs will
now be on the market duplicating their own programs. I asked the
manager, what does this mean to you? His answer: "This is going
to call for a re-examination of the pricing structure. "Second, it is
going to bear some weight on scheduling."

I have been thinking about that and talking to other people. I
also have some material from WPIX which represents their exclu-
sivity requests. The program list is long, it is a very important
thing that we are going to be losing here.

The thing that comes through in discussions with program
people is that they are beginning to find that the customers, the
stations-they mean both independents and affiliates-are starting
to use cable penetration as what they call a bargaining ploy in
negotiations.

Now, when you ask, well, does it work, of course, no salesman
will admit he can't get it the price but the point is, this is happen-
ing and it is beginning to happen more and more as we are discov-
ering.

Here is an example, just picked up, as a matter of fact, this week
from a major program supplier. They have sold some packages, one
a series to one station and a combination of a series of features to
independent stations in two markets.

There are verbal understandings. The stations are now in fear of
the future of cable penetration, and want a provision in the con-
tract which calls for a reduction in price if cable comes in with the
program or the right to cancel the series.

The head of the company said, you can't do business that way;
you can't enter into such an agreement.

The problem is that if you get a reduction in price, as the creator
or distributor of the program, it is going to be very difficult to get
it back from the cable system. I have an example of how it might
work if you have a different system in which you have all parties
competing.

In the South, there are two stations, with overlapping signals.
Our member tells us that he has an arrangement that he has made
known to the syndicators. He will pay a certain amount of money
for exclusive rights, but if the syndicator wants to sell to the other
station, which covers a little portion of his territory, he will have
to accept a price minus that a specified amount and get the rest
from the other station. In the current cable situation, he can't
make up the difference with the compulsory license. That seems to
me to be an example that could set a pattern.
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Now, there are two ways Congress could act to preserve this
essential principle of exclusivity. I want to emphasize one thing.
For us it is probably more important than for anybody else in the
television industry. It is the only way that we can distinguish our
channel number from the rest, if we have our own program. Talk
to our people and ask, what would you rather have over and above
everything else, and they will say, the right to have our own
program, and we will compete with anybody.

We want to have that right to have our own distinction, our own
identity-and that is what this is all about.

You can go two ways, one through Congress Frank's bill-that
would take care of a lot. It is probably the ideal way to go. Of
course, the cable operators oppose this.

Their main argument seems to be as Ms. Ringer maintains, that
it still would be too much of a burden for them to go out into the
marketplace and obtain a license. This committee has been discuss-
ing that subject with every witness. We are in that business. We
find it burdensome to do it, but we do it for every program. We do
it for all the programing because the law requires that we do, and
we survive. It works.

The cable operators say that the program owners wouldn't deal
with them. It seems to me that the recent successes of the cable
systems in dealing with all the program services that Mr. Kasten-
meier mentioned before puts that argument to rest. It is interest-
ing-we took a look at what was available through satellite and
counted 28 services. and only 3 of them seem to be subject to the
compulsory license. The pattern has already been set. The market-
place will take care of it in that instance, because program suppli-
ers are buying the transponders. There is enough future in that
alone.

The other thing that I think has to be kept in mind is that there
is something happening now which is fascinating in the cable
business, and that is the growth of interconnections. We had the
executive vice president of the Gill Cable Co. in the bay area,
Robert Hosfelt come to speak to us at our recent convention. He
said there are some 22 major markets in which the connection is
being developed. It is simply a way of tying systems together.
There is your packaging potential. Hosfelt decided that intercon-
necting cable systems had two kinds of profit potential, one from
pay TV and one from advertising.

He has 500,000 homes on the local sports channel, and a number
which he expects will rise to 750,000 in 2 years. The details of his
operation are quite fascinating. He interconnected three channels
in the bay area: a classic movie channel, a cable news network
channel, a local sports channel, and that gives us a lot of invent tory
for promotion to reach the same people you want to reach.

"Now, can you sell all of this? We can compare our net weekly
circulation with that of some network affiliates and find that it is
comparable. We sell our interconnect by preparing our cum cost-
per-thousand homes delivered over a schedule rather than individ-
ual quarter hours."

He has the equivalent of a broadcast station in operation right
now. It is growing. He is going from 30 to 46 channels soon, and so
on. There are 22 areas which are already involved, he reports.
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New York City, I am told, has a franchise bid rule, which says
that city will be interconnected. That means all of the five bor-
oughs will be interconnected. Thus there will be the opportunity to
provide an economic base for the programing.

Now, all of this goes to the point, I think, that it is possible. It is
practical to program the cable channels in the absence of a compul-
sory license, which is what the question is. That seems to 'be a
bedrock question, and the way you answer that question will lead
you to the other answers.

There is one other way to achieve exclusivity if we don't have
full copyright. Mr. Kastenmeier's bill points in that direction, but
we suggest you go all the way-write it in. It empowers the Tribu-
nal to set exclusivity rules, but does not mandate that it do so. We
have written language which we submit for your consideration as
the kind of thing that you might consider.

I am not going to go on with the rest of the discussion of
exclusivity. The point has been made. Although I am aware that
some of the members of this committee have problems with the
question of mandatory local carriage, and that there are jurisdic-
tional questions, I feel constrained to just say why we think it is
important.

We think we have to have access to the audience, especially as
cable grows, and we are a little bit skeptical of an ability of an "A"
and "B" switch to make the difference. I know of cases in Manhat-
tan where the master antenna is deteriorating, and where a new
apartment house did not even build a master antenna system
because of cable. It is unlikely that the TV operator would want to
give you the opportunity to turn him off.

We took a look at where the cable systems are for whom exemp-
tions are being requested-the 5,000 figure and the 2,500 figure.
Far more appeared within the top 50 or 100 markets than most
people would imagine, so it is a fairly important decision to make.

Concerning the resale common carrier, our position, obviously,
would be that liability should reside somewhere. If it is not going
to reside directly in the cable system, then the resale common
carrier seems a logical place to put it, but we would prefer the
former. So we would approve that part of Mr. Frank's bill. All we
really are asking, finally, is a chance to compete fairly.

Thank you.
Mr. KASTENMEIER. Thank you, Mr. Land. How do you answer the

proposition raised by those who cite the FCC study indicating that
harm of cable deregulation to independent broadcasters would in
fact be minimal? That was a conclusion. The court must have also
bought that argument.

Do you have any specific evidence of harm to independent broad-
casters?

Mr. LAND. We presented our case to the Commission about 2
years ago when we had done our own studies, which we would be

appy to supply you with, and we came to different conclusions
that the FCC chose not to accept.

We think we will be harmed. But in most of our markets, pene-
tration has not arrived at that point at which significant impact
can be measured. We were in the position of having to project,
based on whatever pieces we could find. You have to take into
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account the number of stations coming into the market. There is
no telling what will happen in the future, not only in terms of the
number of distant signals, but in terms of the number of channels
that become active and attractive and the number of individual
stations that come into the market and compete.

So it is a rather complex outlook, but what we see from the little
measurement we can do have is that audiences begin to decline.
The independents are hit first, that isJ natural, because the bulk of
the audience still gathers around the network systems. We disagree
with the FCC.

Mr. KASTENMEIER. I am not clear myself on this. Did the FCC in
its study draw the conclusion which might be beneficial to you,
that if there were to be harm, irreparable harm, that the indepen-
dents would be more likely harmed than the networks?

Mr. LAND. As I recall, there were a couple of reports of the FCC,
and I think the second report did make that point. [To his col-
leagues.] Is that correct, do you recall that? I don't recall the
specifics.

Mr. KASTENMEIER. I am trying to ascertain whether or not the
FCC did distinguish in their study between independents and net-
work affiliates.

Mr. LAND. My impressions are-but I would like this to be sub-
ject to further research-at the beginning, they might not have,
but in subsequent evaluations, based on new submissions, they did
observe that point. May I comment?

They overlooked something in that report. When they talked
about harm, they were talking about harm of the kind that would
affect the ability to serve the public interest. It was never really
defined. You could lose money but they said, as I recall, well, OK,
you lost money, but you can still operate. From the communica-
tions standpoint, they conclude, well, nothing lost, and from our
standpoint, it was another matter, but that distinction has to be
kept in mind.

Mr. KAS ENMEIER. Let me ask you this. Is there any possibility
that you might be disadvantaged by removal of compulsory licenses
to this extent?

Let us assume that compulsory licenses were phased out and
that cable carriers, cable operators would, perhaps through nation-
al marketing organizations of their own, find it necessary to go and
acquire "MASH," "Hogan's Heroes," and all the programs that
might be syndicated, copyrighted 3- or 5-years hence, and in fact
you find that you won't be able to get your exclusive licenses for
those programs because the cable operators will have found it
necessary to outbid you for them and the exclusive contracts you
won't have. Is that possible?

Mr. LAND. Yes, it is a possibility and people do discuss that.
Mr. KASTENMEIER. The networks wouldn't be very much affected,

but you would?
Mr. LAND. Yes, that is one of the questions that we are discuss-

ing, and I hope we can come up with the right answer to it. I don't
know of anybody who has the right answer now. There is a possi-
bility, too, that consortia of stations can get in there and compete.
We are talking about a free-sort of an open-system and we may
be able to get our heads together. I don't know.
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Mr. KASTENMEIER. It occurred to me that that is one possibility,
and I am pleased you are openminded enough to concede that that
is a possibility.

I yield to the gentleman from Michigan, Mr. Sawyer.
Mr. SAWYER. Thank you.
What would happen if we started at the end of this thing and

prohibited exclusivity?
Mr. LAND. I am not sure.
Mr. SAWYER. We do in most other areas. The antitrust laws

prohibit territorial exclusivity.
Mr. LAND. It would be very, very difficult for us, if I follow the

drift of your question, because under those conditions, you would
have-your example in Michigan-you might have four or five
MASH's coming in, and that would wreak havoc with the local
stations' ability to schedule intelligently and profitably. It would be
a serious problem.

Mr. SAWYER. We let bookstores all over sell the same books at
the same time. They are all copyrighted.

That would get rid of a lot of this compulsory licensing problem.
Why not go back and take a look at it from that direction, because
it is a kind of exceptional thing that we permit under the antitrust
laws, this territorial product division sort of thing?

Mr. LAND. It just seems to me to be a very difficult prospect for,
if I am programing a station and if I can't single myself out of the
mob-we can expect 100 of them in the future in those communi-
ties-then I have got a very difficult time building a business and
therefore, it seems to me, from that standpoint, it makes sense for
us to have the opportunity to bid for and bargain for in negotiating
an exclusivity contract, and presumably it is good for the copyright
owner, too.

Mr. SAWYER. Assuming we did knock out exclusivity, what would
be the result? What would happen?

Mr. LAND. Well, take the television marketplace, I suspect that it
would be a hell of a free-for-all, and if the supplier couldn't control
the distribution of his product, anybody could pick it up. It would
diminish the value of that product, drive prices down.

Mr. SAWYER. Wouldn't that be generally healthy?
Mr. LAND. It would not be healthy for the supplier obviously, and

interestingly, it would not be healthy for the individual station.
Nothing is gained.

Mr. SAWYER. Wouldn't it be healthy for the public to drive the
prices down?

Mr. LAND. Program prices?
Mr. SAWYER. Presumably, in other competitive areas, people

don't sell at low cost for very long. So, presumably, they would
survive.

Mr. LAND. I am not saying that the pricing of the program, if it
goes down, is necessarily good for the station in its attempt to build
and survive and compete with others. Remember, still, the inde-
pendent station does not have the resources of the networks, but it
has some, and therefore, built into its very essence is the need to
distinguish itself. It won't unless it has its own program, otherwise
there is no particular reason you would turn into it. Since you are
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selling advertising in order to survive and grow, you are going to
suffer.

Mr. SAWYER. I am not so sold that if we just put exclusivity
under the general antitrust laws and say you could sell it to
anybody that wants to buy it, but you can't give them an exclusive
right that it would bring prices down. But, why is that bad? Isn't
that the whole thrust of competition?

Mr. LAND. I am no copyright expert. It seems to me it is to the
benefit of the copyright owner to get the best deal he thinks he can
get.

Mr. SAWYER. Let's assume you protect his copyright. On the
other hand, he does not have the right to say to you that no one
else can buy it in your area. Most producers don't have that right
under antitrust laws. They can't territorially sell exclusively. On
the other hand, they have a right to sell the product. If it is
patented, somebody can't duplicate it.

This exclusivity is kind of a peculiarity to program producers.
Suppose we just get rid of it?

Mr. LAND. Again, as I try to follow where you lead, I wind up on
the other side.

Mr. SAWYER. I don't know that I am on any side. I am trying to
take a look at the various approaches. Suppose you used that one?
Suppose it drives prices down?

Mr. LAND. It would add to confusion and get in the way of a
reasonable, rational broadcast-cable scheduling. It would just con-
fuse the issue, which is happening right now on a small scale. That
is what this whole dispute is about, as to whether there is some
value which should be preserved.

If you have the opportunity to run MASH on 20 channels in your
system, then you would be washing out its value very, very sub-
stantially.

Mr. SAWYER. We saw an ad here, which somebody exhibited from
a Los Angeles paper, that showed there were some 450 baseball
games going to be shown through the use of the satellites on these
superstations, and either Bowie Kuhn, or somebody, pointed this
out as a horrible thing.

If we weaned everybody in this exclusivity and let the people
watch the 20 or 30 best games that they feel like watching and let
the others go fish, which is what we do in other products--

Mr. LAND. I think I remember the argument on that. It is one
thing, I suspect, to talk about exclusivity in-terms of a specific
game. If one of the baseball games is carried on 10 different chan-
nels, that is one. If I understand you correctly, with respect to
exclusivity, baseball--

Mr. SAWYER. I just picked this out as an example. I am talking
about MASH.

Mr. LAND. You say, situations, that is one thing.
We are talking about a lot of sports, not to duplicate each

other-different games.
Mr. SAWYER. Maybe the same games.
Suppose we just let exclusivity be, just as prohibited as exclusiv-

ity is in selling lawnmowers or bookstores being able to sell that
particular copyrighted book in an area. Suppose we said anybody
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can buy anything that they want to buy, except they can't say you
are protected in this State of Michigan on selling these products?

Mr. LAND. If every station in Michigan, or station in the market
there, would be able to buy the same program, you would wash out
the differences between the stations sooner or later. Your identity
would be lost.

Insofar as the network stations are concerned, they could survive
probably, because they have a network which is unduplicated, but
the independents would be in a hell of a fix.

Mr. SAWYER. I yield back, Mr. Chairman.
Mr. KASTENMEIER. That concludes this morning's hearings, and

we wish to thank Mr. Land for his contribution.
The Chair should announce that on next Wednesday at 10

o'clock, the hearing will feature the Register of Copyrights, Mr.
Ladd, and the former Chairman of the FCC, Mr. Charles Ferris.

[Whereupon, at 12:35 p.m., the subcommittee was adjourned.]
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Mr. KASTENMEIER. The committee will come to order.
This morning's hearing is a continuation of hearings devoted to

the subject of the copyright legislation, notably that affecting cable
television.

We are pleased to have two prominent witnesses, one who for-
merly served in a major capacity in our Government, and one who
last year assumed the responsibility as Register of Copyrights.

The Chair will say, since the House is in session, we may be
interrupted once or twice. We will accordingly have to recess for
about 10 minutes in that event, and we ask witnesses and others
present to bear with us.

It is a pleasure for the Chair to greet an old friend who served in
both the Senate of the United States and the House of Representa-
tives and then went on to become the Chairman of the Federal
Communications Commission. He served a very notable period of
time and brought many changes about.

He has left the Commission and now assumes a new role as
advocate in the private sphere. We are very pleased to greet the
former Chairman of the Federal Communications Commission,
Charles Ferris.

TESTIMONY OF CHARLES FERRIS, FORMER CHAIRMAN, FEDER-
AL COMMUNICATIONS COMMISSION; COUNSEL, FIRM OF
MINTZ, LEVIN, COHN, FERRIS, GLOVSKY & POPEO, ON
BEHALF OF THE NATIONAL CABLE TELEVISION ASSOCI-
ATION
Mr. FERRIS. Thank you, Mr. Chairman.
Mr. Chairman, members of the subcommittee:
My name is Charles Ferris, and I am the past Chairman of the

Federal Communications Commission. I am now a member of the
law firm of Mintz, Levin, Cohn, Ferris, Glovsky, & Popeo.
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I have been retained as counsel to the National Cable Television
Association on matters pertaining to copyright. I appreciate the
opportunity to present my views on this important issue.

Mr. Chairman, I would like to begin by commending you and the
other members of the subcommittee for the patience and fairness
you have shown through 16 days of hearings on the Copyright Act
of 1976.

Everyone and every side has had an opportunity to speak and be
heard. I also believe you deserve credit for your willingness to
reexamine this complex issue. Even those who believe the present
law is adequate must admire your efforts. No law-even one that is
ultimately left unchanged-should ever be immune from scrutiny.

After these 16 days of hearings, I believe that you will conclude
as I have, that the present law is adequate, and that it really needs
no change at all.

I must tell you that I believe your scrutiny will reveal recycled
solutions seeking, but again failing to find, problems.

I do not believe that the circumstances of 1981, any more than
the circumstances of 1976, justify the imposition of a system requir-
ing thousands of often futile negotiations prior to the importation
of distant signals by cable systems.

Nor do I believe that the efforts of the FCC to free cable from
baseless regulatory restraints should be undone by legislative reim-
position of those same limits.

In short, I do not believe that any of the legislative alternatives
currently before this subcommittee would serve the public better
than the current system you have in place.

By way of background, it is important to remember that the
cable industry employs at least four different types of programing,
and that the compulsory licensing mechanism applies to only one
of them.

First, cable systems retransmit local and distant broadcast televi-
sion signals and that is the facet of cable television to which the
compulsory mechanism applies. None of the other types of cable
programing operates under a compulsory license.

Second, cable systems purchase and transmit so-called pay pro-
graming including movies, news, sports, cultural, and other enter-
tainment programing.

Third, they transmit access and local origination programing.
Fourth, they transmit nonvideo services such as teletext, alarm,

and commercial data services.
These other aspects of cable go out into the free market and

compete with every other seeker of movies or other programing,
whether it be broadcasters, exhibitors, video disc or video cassettes.
They compete in the marketplace. It is a free market mechanism,
and they have no compulsory license mechanism to protect them at
all.

The retransmission character of cable is really the object of the
concern expressed by what are really competing modes of informa-
tion and entertainment delivery. They complain about cable by
raising the specter of cable having an unfair advantage, getting
something for nothing, not paying their fair share.

In focusing on this retransmission character of cable exclusively,
these competitors ignore the actual economics of the cable producer
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relationship. I must say that retransmission of broadcast signals is
becoming a smaller part of cable operation. One need only examine
the amount of revenue being generated by the pay services, where
it is a free market and cable operators and program producers
negotiate an appropriate royalty amount freely.

In 1975, there were probably 265,000 pay subscribers to cable,
and in 1980, there are about 9.1 million subscribers of pay cable
services. Pay services, operating-legitimately so-without benefit
of a compulsory license, are becoming a very significant part, if not
the most significant part, of the cable industry's economic struc-
ture. I would stress to the committee that a compulsory license is
not available in this segment of the business. The entire copyright
debate here is concerned only with retransmission aspect of cable.

By way of background, Mr. Chairman, it must be remembered
that what cable operators do when they retransmit television sig-
nals is extend the broadcaster's market into areas that the over-
the-air broadcaster could not reach. It really started in the rural
areas of our country when none of the broadcasters were able to
reach in with the signal and it provided a signal for the first time
to new viewers. Thus not only did cable provide rural America
with their first contact with a significantly growing electronic com-
munication mechanism, but, in doing so, it was the best friend
broadcasters ever had by adding audience at no cost.

It brought more eyes and ears to broadcasters for those broad-
casters to communicate the message of society and the entertain-
ment that other people bring them.

The FCC, where the same issue of the competition between cable
and over-the-air broadcasters were studied probably more thor-
oughly than ever anywhere else before, found that cable actually
helped the survivability of the weakness of the broadcast stations,
the independent UHF stations.

They gave new viewers the opportunity to be reached for the
first time-and at no cost to the broadcaster. And in those days
before the click tuner where one almost had to be a safecracker to
be able to tune in a UHF signal that new audience proved critical-
ly important.

I raise this example, Mr. Chariman, because I know that the
broadcasters traditionally have offered the "struggling" UHF as
the example of what will happen if any proposed change in commu-
nication policy takes place. Our studies actually showed, however,
that rather than being viewed as the weakest link, it was actually
propped up by cable.

Cable can enhance the profitability of not only UHF broadcast-
ers, but all broadcasters. It extends their markets and brings an
audience where no audience was before. Broadcasters are able then
to go to the program suppliers and say, this is our reach, this is
what we can reach, because cable is providing us with a compara-
ble signal and a larger marketplace that we can sell. They buy
their programs based upon the number of viewers they now have
and advertisers can be charged based upon the number of viewers
that are actually viewing that particular signal. The program pro-
ducers receive their just share of that based upon the percentage
that the compulsory license system includes.
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The point I am focusing on here, Mr. Chairman, because I be-
lieve it is often lost in the debate, is that the controversy involves
only this one small aspect, the retransmission aspect of cable, that
it is just one of four types of software used by cable, and in that
one aspect, it is the friend of broadcasters. It is providing access to
programing, furthering one of the goals of the copyright law which
is to permit a creator to extend the reach and dissemination of the
artistic product more widely as well as provide compensation back
to the program producers.

I think the system actually provides that, and the system that
this committee recommended in 1976 was a very wise decision,
because it recognized the very character of the cycle of economics
in broadcasting, cable and program production.

The structure created in the 1976 act addressed this retransmis-
sion character of the cable market and said: "Yes, we recognize
that broadcasters have their market extended by cable, and broad-
casters get increased compensation by that extended market. But
we also recognize that some broadcasters may not actually be able
to market those added viewers, because the types of advertisers
that have been coming to their station traditionally, do not have
their market in those extended areas. As a result, those broadcast-
ers might lose some of the revenue that would come to them if the
market had much more of a geographic sense. The compulsory
license royalty fee will make up for that."

Certainly, the system provides an opportunity to change the
advertising mix, so there would be fewer used car salesmen, and
more soap sales. Well, I think the system you set up, the compul-
sory license with the copyright royalty tribunal is a system that is
going to permit and is permitting the best solution to the issue of
employing a free market approach in this whole area of the dis-
semination of programing. I think it was the best solution because
I think the 1976 act stands for the principle that the heretofore
absolute right of a program producer to determine who will see and
benefit from that creative work was balanced against the rights of
the public for the widest dissemination of programing, the type of
diversity of programing which in the long run is both sound and
valid communication copyright policy.

The 1976 act squarely faced the principles of sound communica-
tion policy of providing the widest dissemination of programing
over the public airwaves and the absolute right to restrict this
programing, unless you met terms and conditions. That is usually
the traditional power under absolute copyright.

The copyright holder still has the option of selling programing to
broadcasters, but when you do more dissemination over the broad-
cast airwaves, the public airwaves of this country that belong to
the people, you have to accept the conditions of use of the public
airwaves, one of which has evolved over the decades to be the
widest dissemination of communications to all the people. As a
result when a producer uses the public airwaves to sell its product,
he or she has to accept less than absolute control over your copy-
righted product.

In 1976, this committee accepted a compulsory license system
because sound communication policy demands the widest dissemi-
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nation of products, providing the opportunity to viewers to have
options to listen and hear programing when they wish.

Those were the competing forces that you balanced in 1976 to
adopt that compulsory license mechanism and I think your solu-
tion works, because I think that any shortfall a broadcaster suffers
in advertising revenue lost from an inability to fully capture the
value of all its distant markets is compensated for by the fees paid
to the copyright royalty tribunal and distributed by them to pro-
ducers. Certainly the gross revenues of cable operators has grown
significantly and perhaps even beyond the anticipation of this com-
mittee where I think you anticipated the first year revenue to be
contributed to the copyright royalty tribunal in 1976, and 1977
would be $8.7 million, and the first year fees were $12.7 million. In
1980, fees paid by the cable industry to the CRT were $18.9 million
or that order of magnitude, so the base of the gross revenues on
which the royalty fee is calculated is significantly increasing.

I believe that royalty fees are not designed to compensate pro-
ducers for full value but rather this fund is really set up to be able
to compensate for these incremental losses of advertising revenue
to the broadcaster which in turn means a marginal loss to pro-
ducers in terms of their ability to charge the broadcasters full
value for the now larger markets. I believe that between adjust-
ments in advertising and the fees that system works.

If one looks at the prices paid by one of the superstations for
advertising rates, for example, channel 17 in Atlanta, Ga. I believe
the rate for a 30-second spot has grown from $30 back in 1970 now
to something like $1,550, because it reaches not the small share of
the Atlanta regional market traditionally reached over the years
but now 600,000 people all over the country.

The program producers and syndicators after it went on the
satellite had a blackout of channel 17 and sold no programing to it.
Now, several years later, about half are selling to them, and they
are getting significantly increased prices from channel 17.

For example, in the case of "Happy Days" and "All in the
Family," which is in my prepared testimony, one can calculate that
there is a 60- to 65-percent differential between what much larger
markets paid for those syndicated programs and what channel 17
pays, because the program producers are extracting a higher price
because of the extended market and channel 17 is extracting
higher advertising rates to compensate for those prices that are
being paid to the program producers. Any failure to market there,
the contribution that systems carrying channel 17 make to the
copyright royalty tribunal adds to that fund and the program
producers that deal with channel 17 are made whole by those
payments. The program producers in fact, actually get a forecast
computation as to what the distribution will be from the copyright
royalty tribunal in future years if they sell to channel 17, and they
are actually looking to the fund as a new source of considerable
revenue, so that they can make their calculation as to whether it is
wise to sell this product to them at this time.

I see that I have gone beyond what I thought I was going to
extemporize, Mr. Chairman.

I can stop at any time and answer questions that you want but I
can get into more detail.
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Mr. KASTENMEIER. Your prepared statement will be received and
introduced into the record.

Have you concluded?
Mr. FERRIS. I just stopped, really.
I didn't get into answering at all some of the charges that are

made against the present copyright law.
I don't think anything has changed since 1976 other than cable

has grown significantly, but, of course, the contribution that it
makes to the Copyright Royalty Tribunal has significantly in-
creased as well. Where the great growth of cable has come is not
really in the retransmission programing but in the other classes of
cable programing, the pay programs where they negotiate licenses
on comparability to every other program purchaser.

People talk about the introduction of superstations and satellite
program distribution as being such a dramatic change, but I went
back to look at the testimony prior to the 1976 act, and members of
the committee who are still here on the committee anticipated and
talked about superstations. So it's no great surprise to the mem-
bers of this committee at least.

All a superstation is is a more efficient mechanism of bringing a
distant system to a cable system. Cable systems are in business to
bring programing to areas that don't have that programing now,
and the very fact that a superstation provides a more efficient
mechanism for delivery of that programing, I don't think at all
changes the wisdom of the compulsory license mechanism that was
chosen in 1976.

The last thing that is usually talked about is the elimination of
the distant signal and syndicated exclusivity rules of the FCC.

The study we undertook at the FCC demonstrated with the best
evidence available what the real damage would be to broadcasters
by the elimination of those rules. With regard to the unlimited
distant signal importation, under the best evidence available with
all the econometric studies, as well as testing those studies against
the grandfathered systems which provided some actual historical
data as to what the diversion would be, the maximum loss of
audience because of unlimited importation of distant signals was 10
percent, and that was the maximum amount of diversion.

The maximum 10 percent in those areas where we were able to
compare historical data should be measured against the profitabil-
ity of broadcast stations during the period of time and the growth
of markets in those particular areas, both of which more than
compensated for the loss by the importation of the distant signals.
So I think the distant signal loss was insignificant.

As to the other set of rules which we eliminated, the syndicated
exclusivity rules, they were imposed back in 1971 and really were a
surrogate copyright system being imposed by a communications
commission which has no business playing with copyright. Every-
one should keep in their own jurisdiction in these matters.

Given their recognized complexity, they showed how ineffective
they were in attempting to create some form of copyright-like
protection when the maximum protection afforded turned out to be
4 percent of the broadcaster's time. How insignificant they were
when they were in full swing is shown by the fact that only 26
percent of all broadcasters even bothered to exercise their option
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under those rules to demand the blackouts provided to them by
this rule.

Some 74 percent didn't even bother to go through the process of
notifying cable systems about covered programing, and asking for a
blackout. The notion of reimposing those rules now, rules which
had no effect at all, does not seem at all justified to me at this
time.

I would like to provide the committee, Mr. Chairman, with some
evidence with respect to cable penetration and how it has affected
local broadcaster's willingness to pay for syndicated programing.
This data is particularly illuminating regarding the relationship
between cable penetration and what the over-the-air broadcasters,
pay syndicators, or producers.

Look at "MASH," which is a very popular syndicated series. The
amount of money paid in San Francisco and in Boston is the same,
$5,500 per episode.

Cable penetration in San Francisco is 30 percent, in Boston it is
12 percent.

San Francisco is the fifth largest market; Boston, the sixth.
The difference in actual viewers is 50,000, on a base of about 2

million. So, in markets of approximately equal size, despite a 250-
percent differential in cable penetration, the money the local
broadcasters pay for "MASH" is identical.

If cable penetration has had such significance, why is it not
reflected in the amount that is being paid for programing because
of the diversion of viewers to other programing on that cable?

Look at "Laverne and Shirley," another popular program. In
both the Los Angeles and in New York markets, which have the
same cable penetration, they pay 13 percent higher in Los Angeles
than they do in New York. The Los Angeles broadcaster is charged
more money even though New York actually has 2.3 million more
viewers.

It seems that the marketing prices for these syndicated programs
is not being affected too much by factors of cable penetration and
diversion on systems.

Probably the most significant example is the very popular series
"Happy Days." In Philadelphia, they pay $25,500 for one episode of
"Happy Days." Philadelphia has 20-percent cable penetration. It is
the fourth largest market in the country with 2.3 million house-
holds.

In Chicago, which does not have 20 percent, but only 3 percent
cable penetration and with 2.8 million households, is a larger
market than Philadelphia, they pa, $15,500, so they pay $10,000
more per episode for "Happy Days' in Philadelphia which has a
smaller market with 20 percent cable penetration, and only $15,500
in Chicago with a 3 percent cable penetration.

Cable penetration is having no effect on what program syndica-
tors are paying, and, therefore, a pool of revenue is available for
program producers. The correlation between the cable penetration
and the mechanism of purchasing these syndicated programs has
no effect.

It seems to have a reverse effect.
I could go on, Mr. Chairman, and give other examples, but I

think the net effect would simply be to confirm what I have al-
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ready said: the present law that you put in place in 1976 is a good
law. It is working and going to more closely approximate the type
of free market mechanism by avoiding all the transactional costs
that full copyright liability and retransmission consent would
create.

Whenever these policies have been proposed before, the effect
has always been retransmission denial and it matters not whether
you phase it in, or delay it. It always turns out to be denial, and
sound communication policy of this country, certainly one that I
believe our policies at the FCC reflected, was to give the widest
dissemination of programing, the greatest availability of program
and to give more discretion in the individual citizen to choose when
he or she will see and hear programing rather than to have those
decisions determined for them by intermediates. That is what cable
provides, sound communication policy, sound national policy and
sound social policy, and I think that it would be a very heavy
burden to undo that sound communication policy by providing the
opportunity to deny that type of wide dissemination, time diversity
and availability of programing to the American public.

Thank you, Mr. Chairman.
Mr. KASTENMEIER. Thank you for your presentation, although I

must say you are altogether too modest to suggest nothing has
changed in 5 years. The Commission itself did produce some
changes and, indeed, you testified to the extent of the change, in
your statement when you state in 1975, pay programing constituted
265,000; 1980, 9.1 million; 1985, experts predict 17 million, so we
clearly are in a period of dynamic change with respect to communi-
cations.

Mr. FERRIS. On that I agree fully, Mr. Chairman. I think, how-
ever, that is all in the pay programing area where cable systems
pay top dollar, compete with broadcasters, video disks, without any
compulsory license, full copyright liability. That is where the great
growth in cable is coming, not in the retransmission character of
cable. The retransmission character by the statistics you cite, Mr.
Chairman, is becoming less and less a part of the economics of
cable. I grant you, cable as an industry, is growing, booming. But
on this point, I don't think the rationale of this committee and the
Congress in 1976 was to elect the compulsory license system be-
cause cable could not afford to pay what it should pay.

It was a mechanism, as I view it, to provide the widest dissemi-
nation of programing, and to assure that as the market adjusts for
the wider advertising market of the broadcaster in the interim
transmission period, there would be a contribution by cable system
to pick up the incremental shortfall that the program producers
get.

Mr. KASTENMEIER. It may not be the case that the committee
determined that was a significant economic advantage to cable to
have compulsory license in 1976, but you give eloquent testimony
to the fact that the cable industry is of lesser importance as an
industry whether or not it has retransmission consent or compul-
sory license or goes into the open market. Relatively speaking, that
part of the program, the distant signals are of several characters.
The distant signals are less and less important to what is selling
cable, and why cable is exploding in terms of its reach in America.
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Therefore, it becomes less impoi tant to cable if indeed certain
changes are made.

Going back to the Commission and your role so that we might
understand it, or the Commission's conclusions, I would like to
draw a distinction between harm to the public at large and possible
harm to elements in the program production industries.

The FCC order which repealed syndicated exclusivity and distant
signal rule concluded, and I quote, "The focus of our attention
throughout this proceeding has been the effect of distant signal
carriage on the television service to the public."

I don't quarrel with that. That is a very particular revision of
your responsibility.

The thrust of the findings is that abolition of the rules would not
result in a reduction of supply of programing to the public.

As the agency responsible for Federal broadcast policy, this is
perfectly reasonable, but the issue before us is copyright policy.

How seriously did the FCC consider the dislocation within the
copyright-based industries which might arise from deregulation?
That is a different question than that which motivated the major-
ity of the Commission to its conclusion.

Mr. FERRIS. I think the studies that I alluded to in my testimony,
Mr. Chairman, talked about the methodology we went through to
determine just how significant lifting the rules against distant
signal importation and the surrogate copyright protection for the
local broadcaster would be. It turned out to be very insignificant
and the anecdotal information I gave you demonstrates it has no
effect on the forces that--

Mr. KASTENMEIER. It demonstrates that that particular part of
the economy is very erratic.

Mr. FERRIS. It probably does.
What it does, that is the type of evidence, I assume, that from a

copyright standpoint that you would be looking at because the
question I imagine you are looking at is who is being harmed by
the continuation of the 1976 act.

Is there harm to someone, is there? Is there harm to broadcast-
ers that is detectable? We found none in our studies.

Mr. KASTENMEIER. The final order was by a 4-to-3 decision, and
one of the minority, Commissioner Washburn, said in his dissent
and I quote him, "Contrary to the language of the Opinion and
Order, the studies upon which today's action relies are not conclu-
sive."

He went on to say, "There is little evidence to support this
contention in situations where cable penetration is 40 to 50 percent
of TV households in a community."

This echoes the concerns of the representatives of the motion
picture industry and independent broadcasters to the effect it is
impossible to predict accurately future harm. You may have based
it on 4, 6 percent penetration and next year you will have 40 or 50
percent penetration.

Mr. FERRIS. The studies predicted 48 percent penetration nation-
ally as the maximum penetration of our econometric models that
we attempted to predict what the impact would be, 48 percent
penetration.

Mr. KASTENMEIER. You predicted no harm.
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Mr. FERRIS. The maximum theoretical harm was up to 10 per-
cent, and in the areas where we had historical data, because they
were grandfathered before the 1972 rules, it tracks the econometric
models. The 10 percent is not insignificant, but what had happened
in those markets where we had historical data was that the mar-
kets had grown, the households had grown, the advertising had
grown and the profitability of the broadcasters had grown so we
never found a net reduction in TV service.

Our charter was not to freeze in place the margin of profits of
any participant in broadcasting but only if the profit margins
dropped so much that service, whether it be news or other services,
would be terminated by a change in the economics.

We found no effect, there would be no change in the TV service
to justify not completely eliminating these rules because it would
not diminish the service that would be provided under the license
responsibilities of broadcasters before the FCC.

The 4-to-3 vote that you recite, it was at least a 7-to-3 vote
because three members of the court of appeals unanimously upheld
completely that decision so there was a unanimous decision by the
court of appeals.

Mr. KASTENMEIER. I will not argue the court of appeals decision,
except to say I think once a Commission has reached a conclusion,
that it is likely to be upheld.

We had a witness last week, Mr. Land, who represented inde-
pendent television stations. He argued that independent stations
are licensed to serve local markets, and that the local focus is in
the public interest as against your argument that they can become
lucky and become superstations or somehow willingly or otherwise
be expanded to larger markets in terms of their own signals.

What is your response to the argument that FCC deregulation
discourages this?

Mr. FERRIS. I think every station has the responsibility to serve
the communities that they are licensed to serve.

I don't think the fact that a station has a network affiliation
changes at all their responsibilities to serve that community.

Independent stations that Mr. Land represents in his association
are those that don't have a network affiliation and, therefore, have
a much more difficult time finding the programing to put on their
stations.

They don't produce a great deal on their own site, but purchase
it from syndicators and other independent entities, so I think that
in many cases they do concentrate a little more on looking at the
local community and servicing the local community.

I think that is going to be their natural incentive, and that is
good and positive.

I think that someone who lives in a particular community does
want to know what is going on in their community, not in a distant
community, so that is an argument why you would want to watch
your local station.

Mr. KASTENMEIER. I have some other questions, but I will yield to
Mr. Frank, coauthor of the bill.

Mr. FRANK. Thank you. You cited figures about how little cable
penetration affects the price people pay for syndicated programs,
but that was during the regime of the syndicated exclusivity rule.
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You are saying that rule makes no difference, but I would think
you would expect with the exclusivity rules in effect, that would
have some effect on the ratio of penetration?

Mr. FERRIS. I don't think the exclusivity rules provided more
than a miniscule effect. I think 4 percent is the maximum type of
protection, and the fact that only 26 percent of broadcasters both-
ered to exercise that option confirms that.

Mr. FRANK. Are you saying specifically with regard to the Chica-
go, Philadelphia thing, well, I am not surprised -Los Angeles pays
more.

With regard to Chicago and Philadelphia, are you sure syndicat-
ed exclusivity was not relevant to the prices or to the absence of
cable penetration affecting the prices?

Mr. FERRIS. No, I don't think so.
Mr. FRANK. With regard to the superstations, you said the super-

station, at first syndicators wouldn't sell to the superstations, now
half are.

Mr. FERRIS. Yes.
Mr. FRANK. The market has been able to work there without

compulsory license because to the extent the superstation offers a
market that will - pay people, they have been known to buy pro-
grams without a whole lot of problems?

Mr. FERRIS. They have been able to buy programs and actually
get back through the extended market.

Mr. FRANK. Without compulsory license, the market is working?
Mr. FERRIS. There is compulsory licensing, but the cable system

that views that has to make a contribution.
Mr. FRANK. You started out-let me go back. One specific ques-

tion I want to ask you. I am talking about the need for-I assume
you are in favor of the continuation of must carry if you are for

road dissemination of programs?
Mr. FERRIS. I am in favor of no change in the copyright laws at

all.
The must-carry rules, I appreciate fully the symmetry of your

bill if you have full copyright liability. It is symmetrical to say the
must carry must go, and I am sure probably any signals that are
picked up, maybe cable systems should be able to black out com-
mercials.

Mr. FRANK. You are in favor of compulsory license because of
your view that we ought to have the broadest possible dissemina-
tion of programing.

I would assume you are also in favor of continuation of must
carry.

Mr. FERRIS. For the sake of you developing your question, I will
say yes.Mr. FRANK. Answer it for what you believe. Don't do me a favor.

Tell me what you think, and I understand there are different
jurisdictions but I am trying to understand the basis of the argu-
ment, and if the basis is the broadest possible dissemination of
programing, I am assuming you are for must-carry; and if not, tell
me why not?

Mr. FERRIS. The must carry-rule probably makes sense while the
present sets don't all have a switch to go from over-the-air to cable,
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but I think if you live in an area, you can pick up an over-the-air
picture signal, must-carry isn't needed.

Mr. FRANK. The cable industry has a right to put forward- its
viewpoint as to what is going to maximize the cable market. I
would think if you came here and said, "Look, I am for a communi-
cations policy which maximizes what we have got, then you really
ought to be more enthusiastic about must-carry and say we are not
talking about the public's right to watch, but about who is going to
make more money than whom. You ought to be on the table about
it.

Mr. FERRIS. I think, Mr. Frank, at the present time, the must-
carry rule should stay.

Mr. FRANK. Let me ask you one other question.
You said in the nonretransmission field, cable is fully able to

compete with over-the-air, paid TV, et cetera, et cetera. Apparently
the multiplicity of cable operators and producers in that area, the
market has been able to accommodate.

What is peculiar about copyright that makes it impossible for a
free market to work? Why would the transaction costs be so much
more difficult, and unbearable?

Mr. FERRIS. I think you take the 4,000 or so or more cable
systems and the number of broadcasters, and the idea of knowing
when a particular program is coming on for each cable system to
get in touch with the distant television station, and determine its
program producers and then negotiate as to what the tribute will
be or what consideration will be paid, they won't bother doing it.

Mr. FRANK. Well, if there is a profit to be made, a market to be
served--

Mr. FERRIS. There is not much notice really on what is going to
be appearing on a particular station, and for every cable system to
be able to have to get in touch with a distant signal and negotiate
a fee, all within a very short time, I just think the transaction costs
are too great.

Mr. FRANK. In every area they are performing, certainly the
generation of video disks and other kinds of programing is fairly
diverse. It works there.

Why did they bother to do that? They read what the video disk
catalog is, and it seems to be quite similar?

Mr. FERRIS. I think every cable system would have to approach
every broadcaster that was being brought in and determine on a
program-by-program basis what fee they were going to pay, pay the
copyright holder.

Mr. FRANK. We got to go vote.
Mr. KASTENMEIER. The chair will announce there is a vote pend-

ing.
The committee will be in recess for 10 minutes.
[Recess.]
Mr. KASTENMEIER. Ten minutes having expired, the subcommit-

tee will resume sitting, and did the gentleman from Massachusetts
conclude?

Mr. FRANK. Thank you. We were talking about relative degrees
of harm. What harm would you think would be done if we were to
do away with compulsory license?
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I am not talking about-I agree we should not be trying to
reimpose syndicated exclusivity or distant signal but with regard to
compulsory license, what harm would be done?

Mr. FERRIS. I -think all of the transaction costs would inhibit
significantly the carriage of distant signals. If there was the eco-
nomic incentive to carry these distant signals, I think with the
number of small cable companies, they might very well be an
incentive for concentration in the cable industry so that one could
minimize the impact of all of these costs, and big system operators
could deal more efficiently.

I don't think that is a positive contribution to communication
policies.

I think what would happen if you reimpose that, you would
minimize the carriage of distant signals, and historically, any form
of retransmission consent has turned into retransmission denial.
That does go contrary to diversity.

Mr. FRANK. Cable is a much more important and economically
significant operation and reaches more people.

If I am a copyright holder, what is my incentive to refuse to let
somebody pay me to show my program?

Mr. FERRIS. I don't think there is-I don't think there is any
incentive to refuse.

The thing is, what is the incentive from the cable operator going
through the hurdles that are set up to attempt to negotiate to
determine--

Mr. FRANK. The denial suggested to me that someone refuses to
sell. You said retransmission consent becomes retransmission
denial.

You are not saying the copyright holders would refuse permis-
sion?

Mr. FERRIS. Unless he delegated to the over-the-air broadcaster
the rights of doing negotiations.

Mr. FRANK. I would not be giving someone who had a competi-
tive interest contrary to mine, my interest as a copyright holder is
to maximize my income.

You mean the transaction costs would be so difficult?
Mr. FERRIS. Yes.
Mr. FRANK. I am rethinking one of the points you stress. You

used those comparisons between Chicago and Philadelphia particu-
larly. You don't know for sure whether or not syndicated exclusiv-
ity were being applied to the particular program. -

Mr. FERRIS. Of the statistics I gave you, the ones where I use San
Francisco as a market, San Francisco was a grandfathered market
where there was no syndicated exclusivity imposed. In those cases
you can look at the comparison and have a data base with respect
to--

Mr. FRANK. Send it later, with regard to those where-because I
believe we agree, if it had been invoked, then the comparison
would be invalidated.

Mr. KASTENMEIER. The gentleman from Virginia.
Mr. BUTLER. Thank you, Mr. Ferris. I appreciate your contribu-

tion, too.
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I was interested to hear that the price of "Happy Days" is
greater in Philadelphia. I am too much of a gentleman to ask what
"Happy Days" costs in Cleveland.

I am concerned about several of the areas that we have touched
on today, but my first question is that I am not sure which hat you
are wearing today.

A deregulating Chairman of the FCC ought to be consistent to
want to get rid of the compulsory license. That is a deregulatory
direction, and that is not what you are saying today.

Has that been your view even before you accepted employment
with the National Cable Association?

Mr. FERRIS. Yes, Congressman, even though the elimination of
the compulsory license seems to be removing an impediment and
letting the free market flow, it does not have that effect.

Historically, as I look at the record for the past decade and a
half, this committee looking at the transaction costs, that is why
they concluded that compulsory license made sense.

Barbara Ringer said a legislative grant of a compulsory license is
always the last resort. She has a great respect for the legitimacy of
full copyright liability, but in this case, even she believes compul-
sory license is justified.

If you don't have the compulsory license, you won't have the flow
of programing to the systems that provide the alternative viewing
to subscribers that they have now.

I think it will provide less programing to cable viewers than they
get with the compulsory license mechanism. Now, that is communi-
cation policy from the standpoint of diversity of options, of pro-
graming for viewers to make the choice. That is communication
policy, and I think it is going to be significantly affected by your
copyright policy. I think that same judgment was made in 1976 for
compulsory license, and that nothing has changed with respect to
who is being harmed.

I would still like to review the data. We found broadcasters
certainly were not being harmed, and we found no evidence in our
hearings at the FCC that copyright holders were being harmed.

Mr. BUTLER. The response we get, and the argument we keep
running into, is your data was way out of date. That is what the
programers keep telling us, and if you went back and looked at it
nowadays, you might have a different view?

Mr. FERRIS. For 3 years, Congressman, from 1977 when we start-
ed that inquiry, to 1980, we not only collected every bit of data that
was available from program producers, broadcasters, we begged
them to bring us evidence. We asked them to bring us what evi-
dence you have. No evidence was presented in our hearing that at
all undermined the conclusions that we ultimately came to.

We got all forms of rhetoric, but we had no hard data at all, and
to this day, I have seen no data that demonstrates the harm that is
being done to either program producers or to broadcasters that
would at all affect the wisdom of the choice of eliminating distant
signal and exclusivity rules.

Mr. BUTLER. The data about L.A. and New York, what year was
that?

Mr. FERRIS. "Laverne and Shirley," I believe that was 1978-79. I
will confirm that for the record if I can.



873

Mr. BUTLER. Certainly. Quite frankly, I am pleased to hear you
say that. I would like to have the record cleared.

Turning now to the question, and so if you want to amplify the
record, that would suit me fine if that is all right with the Chair-
man. Tell me about the transaction costs again. It seems to me that
the transaction costs are a relative matter based on what the flow
of money is and what the profit may be.

What do you view as the transaction costs?
Mr. FERRIS. It is the fact that each cable system would have to,

wherever they may be located, would have to go and negotiate with
whomever had the coyright rights, whether it was given to the
broadcaster or the program producer, to be able to make a determi-
nation whether they could carry that program and what type of
contract they were going to negotiate, and payment they were
going to make for that particular-for that series, for that episode.
I just think as each one--

Mr. BUTLER. That is a cost to the program purchaser?
Mr. FERRIS. Correct.
Mr. BUTLER. In the absence of a mechanism for buying by group

or cooperative arrangement, that transaction cost, you think it
would be prohibitive?

Mr. FERRIS. I think it would inhibit to the point where it would
cut down significantly the use of these distant signals.

Mr. BUTLER. If we are only talking about the modest area, the
retransmission area that you referred to, we are denying "Laverne
and Shirley" to folks, and really is that the sort of thing that ought
to disturb us too much?

Mr. FERRIS. I don't want to be in the position of saying "Laverne
and Shirley" enhances anyone in any way but I think from the
standpoint of communication policy, I think the options of the
individual to be able to make a determination that they do want to
watch Laverne and Shirley or something else rather than having it
not available is sound communication policy.

Now, from the standpoint of just more programing being availa-
ble and the individual is making the judgment as to what he or she
will see and hear, I think that is better than intermediaries
making those judgments.

That is what diversity of programing is all about, giving much
more right, much more responsibility, many more options to the
individual to make judgments rather than having someone else
make the judgment as to what viewers will hear and see.

That is good communication policy, I think.
Mr. BUTLER. That is the thing that concerns me. You have made

several comments about surrogate copyright policy.
Mr. FERRIS. The syndicated exclusivity rules were surrogate.
Mr. BUTLER. Isn't the compulsory license a surrogate communica-

tions policy? Is it really the function of the copyright law to make
this kind of a determination? That is a communication policy and
the purpose of the copyright law is to encourage the useful arts,
and that is the only reason, so, I have real problems myself.

But I don't think we ought to stay on that road, because it really
is using the copyright law to--

Mr. KASTENMEIER. There is a vote on. We will again recess.
Mr. BUTLER. This is my last question.
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Mr. KASTENMEIER. Fine, if Mr. Ferris desires to be excused, he
may. In any event, we will return in 10 or 15 minutes and Mr.
Ladd will be our next witness.

Mr. BUTLER. Does the witness want to respond to my question if
we have a minute left?

Mr. FERRIS. Yes, the question that you asked with respect to
communication and copyright policy, I think the distinction that
comes about is that the compulsory license mechanism furthers the
aim of what is probably very wise copyright law, to afford a mecha-
nism for the widest dissemination of the creator's product.

The compulsory license mechanism over the broadcast medium
furthers the dissemination of that product and the Copyright Roy-
alty Tribunal provides a mechanism whereby this compensation
can flow back to the producer of that programing, so I think if the
policy were to prevent programing from being disseminated, and I
think the retransmission consent proposal and absolute copyright
liability would do that, it would frustrate good communication
policy and the compulsory license mechanism is good copyright
law, good copyright policy which furthers a good communication
policy, the wider dissemination and diversity of programing availa-
ble to the public.

[The complete statement of Mr. Ferris follows:]

TESTIMONY OF CHARLES D. FERRIS

Mr. Chairman, Members of the Subcommittee: My name is Charles Ferris, and I
am the past Chairman of the Federal Communications Commission. I am now a
member of the law firm of Mintz, Levin, Cohn, Ferris, Glovsky, and Popeo. I have
been retained as counsel to the National Cable Television Association on Matters
pertaining to copyright. I appreciate the opportunity to present my views on this
important issue.

Mr. Chairman, I would like to begin by commending you and the other members
of the subcommittee for the patience and fairness you have shown through 16 days
of hearings on the Copyright Act of 1976. Everyone and every side has had an
opportunity to speak and be heard. I also believe you deserve credit for your
willingness to reexamine this complex issue. Even those who believe the present law
is adequate must admire your efforts. No law-even one that is ultimately left
unchanged-should ever be immune from scrutiny.

I must tell you that I believe your scrutiny will reveal recycled solutions seeking
but again failing to find problems. I do not believe that the circumstances of 1981,
any more than the circumstances of 1976, justify the imposition of a system requir-
ing thousands of often futile negotiations prior to the importation of distant signals
by cable systems. Nor do I believe that the efforts of the FCC to free cable from
baseless regulatory restraints should be undone by legislative reimposition of those
same limits. In short, I do not believe that any of the legislative alternatives
currently before this subcommittee would serve the public better than the current
system you have in place.

By way of background, it is important to remember that the cable industry
employs at least four different types of programming, and that the compulsory
licensing mechanism applies to only one of them. First, cable systems retransmit
local and distant broadcast television signals. Second, they purchase and transmit
so-called "pay programming" including movies, news, sports, cultural and other
entertainment programming. Third, they transmit access and local origination pro-
gramming. Fourth, they transmit non-video services such as teletext, alarm and
commercial data services.

Copyright licenses must be obtained for at least the first two classes of program-
ming with compulsory licenses applying only to the first. The cable industry, either
directly or by means of programming packagers or brokers, is required to obtain
licenses for all pay service offerings. In this area, therefore, cable competes in the
program market in exactly the same way as exhibitors, broadcasters, videodisc or
videotape manufacturers.
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In 1975, the last full year before the copyright amendments were adopted, pay
programming, where cable possesses no compulsory license rights, constituted only
265,000 subscribers, or 3 percent of cable's then total market of 8.8 million. In 1980,
9.1 million pay service subscribers generated an increasingly critical revenue flow.
By 1985, some experts predict that 17 million subscribers will be paying for similar
pay services. In fact, these numbers are understated as more and more cable
operators add "premium" channels to their basic service packages. Last year, for
example, 36.4 percent of one local cable system's expenses were for program pur-
chasing costs. This figure is expected to increase to 46.4 percent in 1985-almost 3
percent greater than the latest reported average figure for all TV broadcasters.

What this means, I believe, is that the compulsory license mechanism, regardless
of one's position on its merits, is applicable to only one of four general programming
sources and that this source is decreasing in relative size and importance.

Today, cable is generating revenue for producers far in excess of what copyright
holders received or anticipated in 1976. With the growth of multiple "tiers" of
premium services, and the consensus that such programming represents the key to
cable's growth over the next decade, cable systems will become one of the most
important revenue sources for any producer. Moreover, the number of producers
able to be supported in an area of one hundred channel systems will be far in excess
of those creating programming today. It is also clearly the case and has been the
marketing experience of large cable systems that people often subscribe to basic
service only so they can receive the pay programming offered by the system. In
these cases, cable operators are paying fees to the CRT for subscribers who may not
ever watch a distant signal or even know that they are there. Their interest is only
in that programming for which cable has paid a full copyright price.

In addition to providing its own independent market for pay cable programming,
cable expands the broadcast station's market, when it carries broadcast television
signals. Indeed, the FCC's three-year study of this field concluded that cable added
more viewers to those stations generally in the weakest financial condition by
expanding their immediate service areas than it removed from those stations by
importing distant signals. The early history of cable, in fact, was the result of
mostly rural people's desire to get basic television service when they lived outside
the reach of most television signals.

In 1976, Congress decided that the compulsory license mechanism was necessary
to allow cable's function of expanding television markets to continue. This decision,
I believe, was entirely consistent with the dual, and intimately related, purposes of
our system of copyright. The logic of the copyright system is that, by assuring a
compensatory economic return to the creator of an idea or an artistic product, we
give that person an incentive to distribute the creation as wildely as possible among
the public and also to continue creating such products in the future.

In order to fulfill the ultimate purposes of this constitutionally created system the
1976 Copyright Act properly struck a balance between the absolute right of a
copyright holder to control his or her creation and the rights and needs of the
public to diverse programming, when a copyright holder. voluntarily agrees to have
his or her creation displayed over the public airwaves. As the 1976 House Report
stated:

"The Committee believes that cable systems are commercial enterprises, whose
basic retransmission operations are based on the carriage of copyrighted program
material and that copyright royalties should be paid by cable operators to ghe
creators of such programs. The Committee recognizes, however, that it would be
impractical and unduly burdensome to require every cable system to negotiate with
every copyright owner whose work is retransmitted by a cable system. '(emphasissupplI)congress determined that the costs of obtaining individual program licenses ex-

ceeded the benefits to cable operators in recognition of the literally thousands of
programs broadcast by television stations-programs whose identity, and therefore
whose copyright holder, would be unknown to the cable system until virtually the
eve of broadcast. Moreover, Congress recognized that even if a cable operator could
determine the owner of the copyright for any particular program sufficiently far in
advance, the resulting negotiations for a license would be distorted by the disporpor-
tionate bargaining position of the parties.

These facts, upon which Congress acted in 1976, have not changed, Mr. Chairman.
These hearings will be replete with references to the dynamic and growing cable
industry. Those references will be correct. But they will not support a conclusion
that a cable operator in Wisconsin will know what a television station in Atlanta

'1.R. Rep. No. 94-1476, 94th Cong., 2d Seas. 81) (1976).
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intends to broadcast in time to negotiate copyright licenses with each holder of
those rights. Nor will these statements support a conclusion that the bargaining
position of cable operators disiring to retransmit broadcast signals has improved. On
the contrary, Mr. Chairman, I believe the references you will hear to the growth
and vitality of cable attest to the fact that the 1976 Amendments were wise and are
successfully accomplishing the purposes Congress desired.

It appears, however, that those whose position was not accepted the last time this
issue was debated in Congress are again attempting to persuade you that compul-
sory licensing is not working. At a minimum, they would have you believe that the
FCC made a terrible mistake in deregulating cable to free it from arbitrary limita-
tions on the number of distant signals cable could bring into a local market, and the
requirements that cable systems black, out programs on these signals for which local
stations had procured exclusive broadcast rights.

As I under stand the arguments that have been made before you, there are at
least three reasons why critics of your 1976 action believe that the compulsory
licensing system you enacted after more than a decade of long and careful study
must be eliminated or modified: (1) the growth and increasing affluence of the cable
industry; (2) the introduction of superstations and satellite program distribution
services; and (3) the FCC's action eliminating the distant signal and syndicated
exclusivity rules.

I would like to take the time to examine briefly each of these reasons, because I
do not believe they offer any basis for changing a structure that has been working
effectively.

1. THE GROWTH OF CABLE TELEVISION

Proponents of change argue that the financial conditions of the cable industry
have changed dramatically since 1976. Cable today, these individuals note, is a
booming and mature industry. Its revenues have skyrocketed as more people have
subscribed and as more services have been offered and accepted.

It is argued that the cable industry that needed a compulsory license in 1976 in
order to receive its programming can now afford to compete for that programming
in the open market. Cable, they say, is no longer unable to pay its own way.

No one can deny that the growth of the cable industry in the past few years has
been dramatic. More importantly, no one can deny that this growth has been
beneficial to the public.

As you know, the system of payment by cable established by the Copyright Act
takes into account this growth. Section 111(d)(2) keys the payment of royalties under
the Act to the gross revenues of the larger cable systems. Because these systems
have grown since 1976, their contributions to the copyright fund have also in-
creased. In 1976, Congress recognized-indeed desired-that the cable industry
would grow as a result of its adoption of the Copyright Act.

What Congress apparently did not expect, however, is the magnitude of the
payment to be made by the cable industry. Congress estimated first year receipts of

8,700,000 under the fee schedule in the Act. 2 In 1980, the copyright office received
$18.9 million in license fees paid by the cable industry.3 Congress created a system
whereby the growth of the cable industry would increase and has increased propor-
tionately the revenues being received by the program producers.

Mr. Chairman, it is important to remember that the goal of greater cable penetra-
tion and the resultant benefits to the public, were precisely the reasons compulsory
licenses were supported by the cable industry and by this subcommittee. The Con-
gress wished to bring the benefits of television programs to more people, so that
more members of the public could exercise expanded choices over what to view. This
was-and still is-sound communications policy-to insure diversity of choice to the
American viewer and increase the chances for program producers to have more
programs seen by more people.

What has been surprising about cable's growth is not that it occurred or that it
has occurred so rapidly, but that it took so long. Indeed, as you will recall, it was a
frustration with the slowness of cable's growth, due in no small measure to the
severe restrictions that formerly had been placed by the FCC on distant signal
importation, that led the cable industry to compromise in the 1971 Consensus
Agreement and to support the Copyright Act of 1976.

Neither the cable television industry, nor the American public who would benefit
from a wider variety of programs, needed compulsory licenses because cable was too

2197; House Report at 91. (Actually, the first year receipts were 12.7 million).
:'Statement of David Ladd before the Committee on the Judiciary, U.S. Senate, April 29, 1981

at 18.
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poor to pay its way. Compulsory licenses were adopted because cable operators were
in a different bargaining position-indeed they were in a different business-than
broadcasters. And in 1976 the marketplace did not recognize the difference and did
not account for it. The fact that cable has grown in size has not altered the simple
fact that it is still a different industry than broadcasting and has not in any way
altered the broadcast industry's relative bargaining strength.

Under a scheme of full copyright liability, broadcasters and cable operators would
enter into the program marketplace with a different set of incentives. Broadcasters
are willing to pay substantial sums for their syndicated programming because they
will capture large number of viewers in their local market. Indeed, the price they
pay for that programming is directly related to the size of the audience, because the
audience size also determines the advertising revenue they will collect from the
airing of that series.

A cable operator-, on the other hand, often has as many as fifty or more channels
to program. No one channel is worth as much to the cable operator and does not
bring as much revenue to the system as the broadcaster's single station. Indeed, the
cable operator does not receive any revenues from the commercials on that distant
channel since he is forbidden to delete them for his own. The signal does bring
revenue to him, however, as part of the package that the system offers its custom-
ers. It is of little or no significance if one subscriber watches a particular signal as
long as enough subscribers find that signal in relation to all others valuable enough
to justify their subscription to cable.

In short, Mr. Chairman, the cable operator receives much less revenue from a
distant signal's syndicated programming that a local broadcast station does. Even
without compulsory licensing, a cable operator would be expected in a program
marketplace to pay a different and probably lesser amount for programming than
would a broadcaster. Therefore, when the relative amounts that cable pays for
syndicated programming through the CRT versus what broadcasters pay are com-
pared, it should be remembered that this direct comparison is not what the copy-
right system is trying to measure. The two industries are paying for different
things. A broadcaster is paying for programs to attract large audiences and the
advertising revenues that are directly derived therefrom. A cable operator is paying
for programming to fill one of many channels in the belief that at least some of its
subscribers, even if only a few, will find that channel attractive. Broadcasters,
thereby, can justify and are willing to pay far more for programming than are cable
operators.

Finally, Mr. Chairman, the entire issue of the size of the cable industry and its
financial strength compared to broadcasting is simply a diversion. It assumes that
the basis of the Copyright Act of 1976 was, and the standard by which we should
evaluate its performance is, some abstract notion of "fairness" between various
communications entities. In fact, such questions of comparison of communications
mode are, from a copyright standpoint, absolutely irrelevant. The purpose of any
copyright system, after all, is to permit the creators of a program to capture the
value of their work so that it will be economically sensible for them to continue to
produce.

The standard of the 1976 Act and the standard by which its operation should now
be evaluated is monetary loss to program producers. The issue is whether the
Copyright Royalty Tribunal can compensate under the current structure copyright
holders for the monetary loss that they actually experience due to the carriage by
cable operators of distant syndicated programs.

Article I, Section 8 of the Constitution gives Congress the power "To promote the
Progress of Science and the useful Arts by securing . . . to Authors . . . the
exclusive Right to their respective Writings ... "The Founding Fathers were
concerned with putting the creator of a work in a position to continue his creativity
so that the public might benefit from his product. In establishing our system of
copyright, they were not concerned with the method by which the creation was
moved from the artist to the public.

In the context of electronic communications, one significant method of distribut-
ing creative programs is broadcasters, who sign contracts for the exclusive use over
the airwaves of certain programming within a limited area for a definite period.
The price paid for this contractual right is determined by the broadcaster's evalua-
tion of the audience the programming will attract and the value that advertisers
seeking to reach that audience will pay.

There are two possible outcomes that may change this economic system if cable
carriage of television programming is initiated. One may occur where the broadcast-
er's own market is wired, and it loses viewers of the syndicated shows to program-
ming carried by cable. In this case the broadcaster's revenue would be expected to
decline as advertisers pay less, because they are reaching fewer potential customers
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for their products. Then, in turn, the broadcaster would pay less to the syndicator
because it is receiving less revenue. Finally, as a result of receiving less from the
broadcaster, the syndicator would reduce its payment to the original producer.

This scenario is predicated entirely on the assumption that broadcast audiences
will forego watching the local broadcaster's syndicated programming in such num-
bers as to reduce the advertising revenue received by the station. The critical point,
Mr. Chairman, is that there is no evidence that this has happened either in the
record of the FCC's exhaustive Economic Inquiry or in the hearing records before
this Committee or your counterpart in the Senate. It has simply not happened.

The second outcome whereby copyright holders may lose revenue is where a
broadcaster does not, or cannot, charge advertisers for all viewers watching a
particular show-whether it be over the air and/or on cable. As I discuss below,
some television broadcasters are clearly receiving additional revenues as a result of
the higher viewing level made possible by cable. But for those stations that do not
capture the value of such cable audiences in higher advertising rates, the copyright
holders are compensated by receiving their fair share of the royalty fees distributed
by the Copyright Royalty Tribunal. The creation of this mechanism, designed to
recoup any incremental audience outside of the local area that the broadcasters
marketing scheme did not fully account for in their advertising rates, is the basis
for the license fee system established in the Act.

Under circumstances where creators are receiving fair returns on their creations,
the growth and financial strength of the cable industry is wholly irrelevant, because
the continuation of market incentives for the production of television programming,
not some vague notion of fairness between competing delivery modes, is the stand-
ard by which these important copyright issues should be resolved.

2. THE INTRODUCTION OF SUPERSTATIONS AND SATELLITE DISTRIBUTION SYSTEMS

Critics of the 1976 Act also point to the introduction of satellite delivery of so-
called "superstations," distant television stations that are transmitted from their
local service area by satellite to cable systems throughout the country. The develop-
ment has taken place only within the last several years since the Copyright Act was
adopted, and, therefore, according to this argument, was not accounted for in the
Act. Indeed, these critics believe that the development of satellite delivery systems
comes as a total surprise to policy makers, who even five years ago did not predict
this eventuality. The advent of superstations, they say, renders the Act obsolete.

First, Mr. Chairman, it is the sine qua non of cable to deliver programming to
locations not otherwise served by that programming. Thus, the role of satellites as
the means for accomplishing this central purpose is only a question of substituting a
more efficient facility for a less efficient one. Moreover, the growth of satellite
delivery systems was, despite what some have said, fully anticipated in 1976, not
only by the Congress but by persons testifying before this Committee. Indeed, the
history of the Copyright Act of 1976 is filled with examples of experts and members
of this subcommittee discussing the future of cable and satellite communications.

But, Mr. Chairman, the question of whether or not superstations or satellite
transmission was anticipated is again a diversion. The issue is not whether Congress
anticipated this development, but whether the.introduction of these satellite deliv-
ered services in any way changes the effectiveness of the mechanism for compensat-
ing the producers of programming in this country. I submit that it clearly does not.

In fact I believe the growth of audiences for satellite delivered stations demon-
strates to a great extent the validity of the Congress' conclusion that only the
p esent compulsory license structure can approximate a true marketplace approach.

hen we conducted the Economic Inquiry at the FCC, we speculated that supersta-
tions and other distant signals might begin to charge advertisers on a regional or
national basis for the extra viewers they reach by satellite distribution. When
broadcasters receive additional revenues for additional viewers, program producers
can extract greater payments from those broadcasters for the rights to syndicated
programs.

As-the market evolves in this way, program producers are in fact receiving higher
revenues than they otherwise would. This is so, because it has been shown that
there is no adverse effect from distant signal importation on a local station's
payments to producers, yet the producers are receiving higher payments from the
superstations carried on cable.

For example, there has been no evidence that cable penetration has reduced local
broadcasters' willingness to pay for syndicated programming-in their markets. If
cable's impact on the syndicated market is as severe as some claim, one would
expect to see differences between the prices paid for such programming in markets
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where cable penetration is relatively low and those where penetration is high. In
fact, no such differences can be found.

The prices paid for M*A*S*H, and Laverne and Shirley provide an example. The
price paid for M*A*S*H is $5,500 per episode in the San Francisco market, with 30
percent penetration and the Boston market, with 12 percent cable penetration. San

rancisco is the fifth television market, while Boston is sixth, yet there was no
difference in price despite a 250 percent difference in cable penetration between
Boston and San Francisco. Laverne and Shirley gets a 13 percent higher price per
episode in the Los Angeles market than in the New York market, even though both
markets have the same cable penetration levels.

The comparisons can continue. For instance, the price per episode for the syndi-
cated series All in the Family is the same in the San Francisco market, where 30
percent of the homes have cable, as it is in the Detroit market with two percent
cable penetration and the Chicago market with three percent. The figures are even
more compelling for the series Happy Days, which receives $25,500 per episode in
the Philadelphia market where the cable level has reached 20 percent, yet is priced
at only $15,000 in the Chicago market, which has only a three percent penetration
level.

Why is it, Mr. Chairman, that cable penetration rates seem to have absolutely no
impact on'the prices paid for syndicated programs. I believe the only logical conclu-
sion is that to which the FCC came in its decision to deregulate cable. Cable does
not harm broadcasters and it does not harm program producers.

Indeed, Mr. Chairman, not only is there evidence suggesting that local stations'
payments are unaffected by cable penetration in their service area, but also that
superstations' payments to producers are increasing. For instance, in comments
filed with the FCC during the Cable Economic Inquiry, one superstation claimed
that it was then paying programmers for its increased circulation, while another
claimed that its superstation status was bringing it increased revenue.

To be even more precise, let me give some specific data from WTBS, the Atlanta
superstation. Shortly after WTBS became a superstation, almost all brokers of
syndicated programming refused to sell it programming. Currently WTBS has nego-
tiated new contracts with approximately one-half of the syndicators with whom they
seek to do business. Two factors have proven critical in these successful negotia-
tions. First, WTBS is required to pay higher than average prices for these programs.
Second, the copyright holders are provided a calculation of their share of the license
fees distributed by the CRT. The fees are significant now and are likely to become
even more so as the cable industry continues to grow.

Further evidence of the adjustment of the syndicated marketplace to the new
presence of "superstations" can clearly been seen by comparing the normal syndi-
cated prices for Happy Days and the syndicated price paid by TBS for All in the
Family. In general, All in the Family is a less popular show than Happy Days, and
as a result commands a lower price in the syndicated market. For example, in other
large markets in 1978 the syndicated prices for All in the Family were 20 to 25
percent lower than that paid for Happy Days the previous year. When WTBS
negotiated for All in the Family, however, the price reached was 40 percent higher
than that normally paid for Happy Days by nonsuperstation broadcasters, a com-
plete reversal of the relative price trend in other markets. If one were to assume
that the price relationship between these two programs remained constant, WTBS
paid a 60 to 65 percent premium-because of its status as a superstation.

The $16,000 WTBS paid for All in the Family is more than that paid for the same
program in the larger markets of Houston, Miami, St. Louis and Minneapolis. This
same price differential was experienced by WTBS in other syndicated program
series as well.

Of course, in order to continue to compensate producers at these higher rates, the
advertising revenues of superstations must also increase as a result of the additional
cable system viewers. Again, in the case of WTBS, this has proven true. In 1972,
WTBS charged $30 for a thirty second spot while in 1980 its rate was $1,500. A
recently refined Nielsen survey of cable viewers has been completed and potential
advertisers now know that the quarter hour average for viewers of WTBS is not the
250,000 figure previously reported but 600,000 viewers. Apparently in reliance on
these new figures, General Foods has recently committed to a $40 million advertis-
ing expenditure on WTBS.

Thus, Mr. Chairman, it seems that the marketplace is adjusting to the success of
these new participants. It is adjusting to assure that each party in the distribution
of programming, whether it be producers, broadcaster, cable system, common carri-
er or viewer pays enough-and receives enough-so that each finds it valuable to
continue its role.
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These trends of higher prices paid by and paid to superstations are likely to
continue as the marketplace evolves and as techniques for measuring the audience
of a superstation in a distant market are perfected. Indeed, if such an evolution
takes place, as I believe it will, several years from now the fees extracted for
compulsory licenses may be too high because the program produce r will be compen-
sated twice. At that time a truly free market may require eliminating fees while
maintaining the compulsory license.

This market is in the early stages of adjusting to superstations, because the
superstations themselves are a relatively new phenomenon. For the market to
adjust completely, it was first necessary for the FCC to eliminate its rules which
were artificially preventing the rationalization of the market. After so much work,
having our decision affirmed by the Court of Appeals and having come so close to
achieving this result, I believe it would be unfortunate if the Congress unnecessarily
disrupted this evolution to an efficient marketplace for entertainment programming
shown on television by eliminating the compulsory fee or by essentially reinstitut-
ingthe FCC's archaic rules.

Therefore, Mr. Chairman, I do not believe it is fair to say that the introduction of
superstations was an unanticipated event which now requires a change in the
copyright system. In fact, this development was fully anticipated and, indeed, is the
product of the successful system that was adopted by the Congress in 1976.

3. THE DEREGULATION OF CABLE BY THE FCC

As you know, the Commission's distant signal rules limited the number of signals
that a cable system could import into their local area. The syndicated exclusivity
rules were an incredibly complex set of regulations that, in essence, required a cable
system to delete, upon request of a local broadcaster, syndicated programs shown on
a distant signal, if the local broadcaster had contracts giving exclusive rights to that
program.

Both of these rules were adopted by the FCC in 1972 as a result of the now
infamous Consensus Agreement of 1971. That Agreement, as you recall was a White
House orchestrated compromise between the various commercial interests whereby
the cable industry agreed to support copyright legislation in return for some loosen-
ing of the extremely restrictive rules that had been imposed on cable. Until we
began our intensive review of the rules in 1976, Mr. Chairman, these rules had
never been subjected to analysis or review by the FCC, the courts or the Congress.
They were adopted without notice and comment or the submission of any evidence
that they were justified or effective.

Beginning in 1976, the Commission committed the rules to the kind of review any
rule should have before it is adopted. The study we undertook was the most
thorough and intensive analysis of a Commission regulation that was conducted
while I was at the Commission. It was, in my view, a model of responsible and
responsive deregulation, an instructive example of how agencies can examine and
remove rules that impose unnecessary burdens on business and the public without
corresponding benefits.

Nevertheless, Mr. Chairman, some have also argued that the Commission's action
in removing the distant signal and syndicated exclusivity rules changed the frame-
work within which the 1976 Copyright Act operated and so dramatically altered the
situation that the Congress must now scrap compulsory licenses. That strikes me as
being the equivalent of saying that because the expert agency, after three years of
intensive study, found that there would be no problem created by the elimination of
the rules, that finding itself is now the problem. Frankly, I have never understood
that argument. Those who make the argument failed to persuade a majority of the
FCC after three years of study, and they failed to convince a court that we had
erred. I am hopeful that they will also fail to convince the Congress.

Let me, nonetheless, try to put our actions at the FCC in context, to explain why
our conclusion to deregulate was based on facts that also disprove the need for
Congress to take any action.

As I noted, Mr. Chairman, the FCC studied the impact of its distant signal and
syndicated exclusivity rules for over three years. During that time we received
input from the widest possible range of interests, and we went even further by
hiring consultants to conduct studies independent of any economic or political
interest.

Our analysis began by determining the amount of audience that is diverted from
local stations by the importation of distant signals-how many people, in other
words, stop watching the local station or watch it less because they are watching
the distant station instead. While this was a necessary step to determine the impact
of distant signals, it was also essential to assess the degree to which the syndicated
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exclusivity rules protected local stations. In study after study, including actual case
studies of cable markets, the Commission found that the percentage of the audience
that is diverted from the local station even with unlimited importation will be less
than ten percent in the foreseeable future.

The next step was to determine how much of this relatively small audience
diversion is prevented by the full operation of the syndicated exclusivity rules,
which required cable operators to delete programs on distant signals for which a
local station had an exclusive contract. Interestingly, Mr. Chairman, the first and
most startling conclusion we reached was that, even if every broadcaster who was
entitled to its protection had fully exercised his or her rights under the syndicated
rules, only 4.4 percent of all United States households would have been affected.
And within this small amount, it turns out that very few broadcasters, only 26
percent, actually requested protection under the rules. Thus it turns out the exclu-
sivity rules were such a insignificant copyright force that even broadcasters them-
selves didn't bother to invoke them.

Nonetheless, the Commission subjected these rules to a study by Dr. Rolla Park
from Rand to estimate the percentage of time that distant signals on cable could be
blocked out under the exclusivity rules. These percentages were then applied to the
estimates of audience diversion likely to result from distant signal deregulation to
determine the amount of protection afforded to local stations by the operation of
syndicated rules.

The Commission found, Mr. Chairman, that, even if broadcasters fully exercised
their rights, the rules would protect no more than one percent of the audience for
any local station. In the long term the maximum possible protection provided by the
rules would not exceed nine percent of a local station's audience, a percentage we
considered to be considerably overstated. We were confident in concluding that the
actual long-term diversion would i'e considerably less than nine percent.

These conclusions were more thati confirmed by actual case studies of markets
that were grandfathered when the syndicated rules were adopted in 1972. Our
grandfathered market analysis showed that in San Francisco, the major market
experiencing the greatest audience diversion from cable (a figure between four and
seven percent), the VHF independent stations could protect np more than two to
four percent of this audience if the syndicated rules applied. Similarly, if syndicated
protection were available to the Palm Springs market stations, which we found to
be experiencing the largest diversion among small markets, the amount of audience
protected would be no more than one to two percent. Our case studies show that the
potential impact of eliminating our rules will rarely be as large as four percent for
any station in the foreseeable future.

Mr. Chairman, the conclusion the Commission drew from all these figures, figures
based on the best possible evidence, was that there would be little or no noticable
impact on either broadcasters or program suppliers from the elimination of the
syndicated rules or the distant signal limits. And, if I may suggest a conclusion that
this subcommittee can draw from these same figures, it is this: The number of
persons who view an imported signal on a cable system is relatively small. The
number of viewers who are drawn away from a local station is even smaller.
Therefore, the amount of money that a cable system should pay for that signl-
even in a system where "fairness" is the standard for allocating revenue-is much
less than what a local broadcaster should pay. Indeed, it is just a fraction of that
amount.

If a particular cable distant signal captures five percent of the local station's
audience (which of course is an even smaller percentage of the total local market),
why would we expect the cable operator to pay a -price that would even approximate
what the broadcaster pays for 20 times the audience? The frequently heard charges
concerning the cable industry's levels of fee payments ignore this point. At the same
time, they ignore substantial programming costs incurred by cable for the programs
it purchases directly from program suppliers wholly outside the compulsory license
system and threaten to divert attention from the fee's purposes of appropriately
compensating producers not broadcasters.

Indeed, by expanding the markets of both, and by providing new options to
viewers, cable television holds the promise of new opportunities for producers to
both create and sell.

Given this factual background, Mr. Chairman, I approach the various bills that
have been introduced with some skepticism. Your bill, Mr. Chairman, H.R. 3560,
essentially reimposes the cable regulatory system which the FCC only last year
found to restrict unnecessarily viewer's options without serving any beneficial pur-
pose. Moreover, it would give the Copyright Royalty Tribunal rate regulatory
powers heretofore used only in cases of utility-type industries.
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I believe I have indicated why I believe the interests of copyright holders are
being protected by the current compulsory license system. Therefore, I do not
believe there is copyright problem that requires a legislative solution at this time.

If H.R. 3560 were ultimately enacted into law, the Congress would be engaged in
reversing the expert agency's most recent communications policy consensus for
unnecessary copyright purposes. The compulsory license system has allowed the
market to adjust. Program producers are being compensated adequately now and
are likely to receive excess compensation in some cases. Thus, adoption of this
legislation would leave copyright interests unaffected at best and perhaps slightly
worse off while creating a seriously flawed communications regulatory system with-
out any evidence to support it.

I obviously also strongly disagree with the proposals forwarded by Congressman
Frank in his bills, H.R. 3528 and H.R. 3844, which would eliminate the compulsory
license system of Section 111 and in its place institute a system of full copyright
liability or retransmission consent.

As you well know every time such an approach has been examined by a policy-
making body, it has been rejected. In 1976 it was rejected by Congress after thor-
ough review because of the high transaction costs such a system would impose on
cable systems. It was rejected by the FCC in 1976 and again in 1980 in part for this
same reason.

The need to obtain consent for the carriage of large numbers of syndicated
programs would require an awesome amount of time, manpower, paper and money.
Perhaps, as has been suggested recently, -some more efficient mechanism would
eventually evolve to reduce this burden, but in the interim the transaction costs
would most likely mean that distant signals would be dropped from cable systems.

Moreover, Mr. Chairman, I am concerned that the imposition of such schemes
may have the undesirable effect of fostering concentration of ownership in this
currently competitive industry. Because the number of transactions, each of which
imposes some costs on the parties thereto, is related to the number of cable systems
negotiating for rights, actual cost savings may be achieved by combinations of firms
negotiating as one. It may be that certain independent bodies, analogous to ASCAP
or BMI in the music industry, may be formed. But if such an organization is not
created, or until it is, I fear that system owners may have an incentive to merge
with other systems. While the costs of doing business would thereby be reduced, the
concentration of this new media market may be substantially increased. I do not
believe the arguments in favor of full copyright liability warrant such a result.

Even if a cost minimizing mechanism evolved, it is less than certain that consent
for the carriage of programs would be granted at a free market price or would, for
that matter, be granted at all. As the FCC discovered when it implemented such a
scheme in the 1960's, retransmission consent may ultimately become retransmission
denial.

I find this to be a very troubling possibility. The premise of my three and a half
years at the Commission was that diversity is a public benefit as well as having true
economic value. It is clearly viewed as such by the public who seek the ability to
watch programs at times more convenient to them through cable television or
through video tape recorders and video discs. It is also clearly viewed as an impor-
tant component of the marketing effort for this industry by cable operators and,
perhaps more importantly, by investors.

If through adoption of full copyright liability, distant signals become too expen-
sive or unavailable, Congress will have risked frustrating the growth of this promis-
ing industry. If the distant signals which are important to the industry's growth
disappear, an industry which is only now maturing may be crippled. Its potential to
provide new sources of entertainment and informational programming, even its
very real potential to compete in the dawning Information Age against formidable
computer and communications industry competitors, may never be recovered. The
elimination of any potential competitor from a market of this importance is a
decision of the gravest import and should only be taken for the most well-founded
reasons. In this case, though claims of economic harm are oftern heard, little
damage can be detected.

It is true that much has changed in the past five years since the 1976 Act was
passed. But nothing has changed in the underlying reasons for that Act. Certainly
the recent growth of cable television and of superstations does not change the basis
of the system you wisely selected in 1976.

To summarize, Mr. Chairman, what cable's growth is doing will not undermine
the economic structure of television or the production of programming eventually
broadcast on television. In fact, it is increasing the opportunities for these program
producers to profit. Moreover, because cable does not operate under a compulsory
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license scheme for its use of programming not carried on television, entertainment
program production generally is being compensated at free market levels now.

What cable's growth is doing is the equivalent of adding scores of new channels to
every home in the nation. These new channels require programming. That program-
ming will generate new revenue for current producers and the first chance for
countless talented creators now closed out of the entertainment business.

Therefore, Mr. Chairman, I believe that all the evidence indicates that develop-
ments in this industry promise a time when the public may be given an opportunity
to have our cake and eat it too. We can have vibrant television, cable and program
production industries. Such a situation does not require legislation. It requires only
that creative talents be developed and allowed to function so that the promises of
membership in a new information age now being made to the average American
citizen may be fulfilled.

Mr. BUTLER. Thank you. I think the chairman wanted to tell you
goodbye.

[Recess.]
Mr. KASTENMEIER. The committee will come to order.
In view of the late hour, we will conclude very shortly with our

witness. Mr. Ladd, the Register of Copyrights, scheduled second,
will not testify this morning but will be scheduled first on the
agenda next week. I think that will enable more members of the
committee to hear Mr. Ladd and to ask him questions.

I apologize to him and to others who may have been expecting
his testimony this morning, but I think in view of accommodating
both the committee and Mr. Ladd, that would be the better ar-
rangement.

Hopefully, we will not be interrupted at our hearing next
Wednesday at 10 a.m.

I have just a question or two for Mr. Ferris. In terms of the FCC,
you discussed one point in rejecting the petition of the National
Telecommunications Agency, the Commission establishing retrans-
mission consent. The order concludes, and I quote, "Finally, it
seems clear that what we are being asked to do here is to overrule
the judgment of Congress, because the present copyright scheme is
patently inadequate. Since this agency is itself a creature of the
Congress, we do not see how we can take it upon ourselves to
correct the judgments as made, and accordingly, believe that this
proposal to be beyond our authority."

Now, assuming the judgment of the Commission under your
chairmanship is correct, isn't the FCC order an open invitation for
Congress to do that which the Commission couldn't do, reconsider
the copyright side of the cable broadcasting controversy and isn't it
the case that it is self-proclaimed not to constitute a basis for
decisions about increased copyright liability for cable systems?

Mr. FERRIS. I would conclude on the statement of jurisdiction and
deferral to the Congress that I believe the NTIA had proposed a
notion to us of retransmission consent that was contrary to the
1976 Copyright Act where Congress explicitly rejected that and the
copyright license mechanism was imposed.

We didn't feel we could do it on those jurisdictional grounds, but
we did go on to say on the merits, if we did have the authority, we
would have rejected retransmission consent, because it invalidates
a sound communication policy of diverse programing availability to
the general public. I think we made the finding on both grounds,
one on jurisdiction and one on the merits contingent, and I think
that it had validity on both matters.
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Mr. KASTENMEER. You also conclude, by implication, that since
syndicated exclusivity and distant signal regulation impact copy-
right, in addition to being the communication policy, that impact
in and of itself might have justified the Congress in concluding that
certainly we have to reconsider the effect of what we have done in
1976?

Mr. FERRIS. Oh, I agree completely, Mr. Chairman.
I think the reconsideration is part of really the effective use of

the committee's power to oversee what the situation is.
I believe, and the evidence we had assembled before us and the

evidence that is available today that would lead this committee to
the same conclusion that we arrived at, that there is no harm
being done by the removal of these distant signal rules and the
removal of syndicated exclusivity, so you will come to the conclu-
sion that no one is being harmed, the producers, copyright holders
or broadcasters to the extent of interfering with their public serv-
ice obligation.

The investigation, as I said in the beginning, absolutely is justi-
fied and I am sure you will arrive at the same conclusion.

Mr. KASTENMEIER. Let me, in terms of discussing harm, discuss
one other aspect: professional sports.

Take baseball, the fears, we will say, of the Boston Red Sox, with
which you are familiar.

Would you conclude that they have no right to fear the possibil-
ity-and particularly the Red Sox may not have a good year, they
are playing at home, Toronto, and imported signals constitute,
among others, the New York Yankees versus the Orioles, et
cetera-that they are not harmed by that?

Would you conclude that they are not harmed by that, particu-
larly if we assume the cable penetration of the Boston market
increases significantly. Also, that the compensation remains more
or less the same, professional sports getting about the $18 million
pie, 5 or 6 percent. That is 1 year's salary for Mr. Winfield, and
that is all that, I guess, professional sports gets.

So that being the case under compulsory license, wouldn't you
conclude the Boston Red Sox have every right to worry about
penetration, and think of even more compelling analogs than that
perhaps, in worrying about cable penetration of competitive profes-
sional sports, really baseball?

Mr. FERRIS. I really don't know what the finances are of baseball
in general, I think the Ball Players Association is very interested
in getting that similar data and it is not being shared with them in
their present situation, like them, I don't know what the real basis
of their fears should be. I don't think, certainly from a communica-
tion policy standpoint, Mr. Chairman, that the people in Boston
who should be prevented from enjoying a Yankee-Oriole game, and
I don't think legislatively or by Government policy we should
impose upon the people of Boston their allegiance to the Boston
Red Sox. They should either play good baseball and provide their
own momentum for people to have an allegiance to them rather
than to prevent the people of Boston who might be so misdirected
to want to be a Yankee fan, to be able to be a Yankee fan, and
Government should not have a policy that will-prevent the people
of Boston from being that misguided.
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Mr. KASTENMEIER. We are looking at equities.
Mr. FERRIS. I think there are probably a lot of reasons.
Mr. KASTENMEIER. Boston did at one time support two major

league teams.
Mr. FERRIS. Yes; and I think to some degree, it was probably

more the desire for increased profits that stimulated the moves
than it was of the team losing. I suppose that is the profit motive,
and that is good and that shouldn't be discouraged, but I don't
think necessarily the profit motive should be subsidized by having
people in a particular area of private franchising having their
option to watch the diversity of programing in sports prevented by
Government policy.

I do think the present rules of the FCC prevent the importation
of the distant telecast of the home game, so the attendance at the
ball park, if the Red Sox were playing the Yankees and the Yankee
New York station was televising that game and being carried on
cable in Boston, the rules do prevent showing that distant signal
back in Boston, so those who do like the Red Sox will have the
incentive to go to watch it live in Boston. I don't see why the
Bostonians shouldn't at that time, even though there is a game in
Boston, have the option to watch the Milwaukee Braves.

-Mr. KASTENMEIER. How about the Milwaukee Brewers?
Mr. FERRIS. That is right.
Mr. KASTENMEIER. It seems that it is somewhat imperfect, be-

cause there is already some form of protection. It is a question of
equitability-what ought to be anticipated and in the same context
protected against-and whether the compulsory license, and with
free importation of distant signals wouldn't constitute real prob-
lems?

Mr. FERRIS. I think probably you are going to see in the years
ahead, Mr. Chairman, the cable system, as they go into the urban
areas, getting the contracts to originate the games. I am sure the
teams are going to be very excited by that prospect, and I don't
know if the decision should be made then, that that should be
prevented, and the medium of over-the-air broadcasting should be
favored and legislated so that that method of delivery of that
programing to the American consumer will be protected.

That is what it comes down to, what medium should you favor, if
one should be favored with respect to how programing will reach
the ultimate consumer?

Mr. KASTENMEIER. I won't press the point further. I understand
you do have a time constraint.

Mr. RAILSBACK. I am sorry that we have been interrupted.
Mr. FERRIS. I understand that.
Mr. RAILSBACK. Can I call your attention to page 3 of your

statement?
Mr. FERRIS. Yes, sir.
Mr. RAILSBACK. What goes in at the top of the page to program

purchasing costs, and the reason I ask is that those figures strike
me as being a little bit high, and a little bit different than some of
the cable opponents would lead us to believe.

Are they analogous to the program costs generally referred to by
the broadcasters, and what elements go into that particular figure
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at the top of page 3, 36.4 percent of one local cable system's
expenses were for program purchasing costs?

Mr. FERRIS. They were on the pay tier of going out and purchas-
ing movies or any other entertainment under full copyright liabili-
ty terms, not under a compulsory licensing mechanism.

Mr. RAILSBACK. What cable system is that?
Mr. FERRIS. ARTEC.
Mr. RAILSBACK. Are we talking about some of the other kinds of

programs that would include pay cable? In other words, is that
included in the 36 percent?

Mr. FERRIS. Yes, that is where the figure comes from. The
amount that they actually go out and pay to compete with broad-
casters, video disks and video cassettes, under full copyright terms
to buy a program and then people pay.

Mr. RAILSBACK. I understand, and I took a look at your report
when you were Chairman of the FCC, and in all fairness to you, if
perhaps I had been a member of that Commission. I would have
been very interested in the very criteria that you used in making a
determination, I think, about the impact of deregulating syndicated
exclusivity as well as the distant signal, and I have to tell you that.

Our job, as I think you understand, is a little bit different. In
your next paragraph on page 2, you mention that what we are
talking about here are those programs that are subject to a com-
pulsory license are increasingly making up a reduced percentage of
the programs shown on, or services provided by, a cable system. I
agree with that. I think you are correct, but the big difference is,
when you talk about your second, third, and fourth different activi-
ties of the cable system, the first being that which comes under the
compulsory license, you are talking about a marketplace negotia-
tion and purchase, am I right?

Mr. FERRIS. Yes; absolutely.
Mr. RAILSBACK. The issue that confronts us relates to that first

activity which is diminishing and, in other words, pay cable is
growing?

Mr. FERRIS. Yes.
Mr. RAILSBACK. The issue that we have, and I think it is very

different than the one that you had when you were Chairman of
the FCC, is what exactly should we be doing with the issue of
copyright, and whether we should be affording more incentives for
the originators, the program providers or suppliers? It is signifi-
cant, in my opinion, that that was not one of the criteria used by
the FCC, nor should it have been. You were concerned with con-
sumers and communications policy.

We are concerned with paying a reasonable amount to somebody
that is a creator.

Mr. FERRIS. I agree with that completely.
Mr. RAILSBACK. The issue becomes a question of urder your own

four categories, are we really being fair to the broadcasters and to
the program suppliers with the establishment of a Copyright Royal-
ty Tribunal which perhaps, partly through our own fault, has been
plagued with a great deal of difficulty? Then the question that
confronts us becomes, should we take a different approach?

Are the program suppliers and broadcasters being fairly compen-
sated? Here is where you and I differ.
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I don't think it is enough. As you said on page 16, and as many
cable people have said, they have argued that your econometric
studies show that they are really not being harmed.

Our job is to evaluate more than that. We must evaluate wheth-
er they are being fairly compensated for a work product used by a
cable system. Could you please respond to that?

Mr. FERRIS. I think that the studies that you are undertaking
will lead, I feel confident, to the same conclusion I have come to,
that the mechanism you chose in 1976 was the most efficient
mechanism to fulfill good communication policy and satisfy good
copyright policy. I believe this because I think the compulsory
license provides the mechanism by which the creator of that work
product will in effect reach the widest audience and get economic
returns for that widest possible audience.

The compulsory license mechanism is going to achieve more
closely the marketplace mechanism that I think communication
policy dictates with respect to the number of viewers in a market,
the number of advertisers that have paid to reach those viewers,
the amounts that will go to the syndicator, and the program
producer.

It is the idea of getting your marketing mechanism to be able to
reach all of the viewers hooked up to that particular program, in a
combination of over-the-air and satellite system.

When the marketing mechanisms of the broadcasters are adjust-
ed, you will have the greatest return and in the interim the Copy-
right Royalty Tribunal is going to pick up that incremental
difference.

Mr. RAILSBACK. Let me repeat what is a concern of mine. Here in
your own four categories that you have spelled out which are
acceptable as far as I am concerned and fairly represent what the
activities are of the cable system, it is very significant to me that
in three of the four categories you are paying, in effect, market-
place, but, what about the other one?

Mr. FERRIS. Absolutely.
Mr. RAILSBACK. The other one you are not paying marketplace,

but you are paying an arbitrary fee If you pick up a distant signal
that happens to be broadcast, and somebody has made marketplace
prices for, just as cable has for the other three out of the four and
then cable is able to pick that up, I think it is detrimental to that
particular program supplier?

Mr. FERRIS. Who is being harmed? I am saying that only be-
cause--

Mr. RAILSBACK. Forgetting the deregulation of distant signals, I
would think that if somebody was paying a lot of money for
"Happy Days," we deregulated exclusivity, as has been done, and
that particular local station has paid a substantial marketplace
price for a particular program and then it is brought in on another
channel, I think that would have some impact.

One side is arguing very strongly, but it does have an impact.
Your studies were conducted while there were regulations?

Mr. FERRIS. There were grandfathered systems, San Francisco
being one, they were grandfathered before the 1972 act. All the
econometric models we had and in comparison with/the historical
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data we had, they correlated every conclusion we had. San Francis-
co was one of those grandfathered areas.

Mr. RAILSBACK. I have exceeded my 5 minutes, but let me ask
you this: In your opinion, and we have heard diverse views and are
soon going to hear the current Register of Copyrights, and others
that have argued very strongly, who are experts, that just as you
deregulated exclusivity and any kind of copyright protection, why
not go all the way?

Why not let the marketplace control in the other situation? They
argue that a middleman would likely arise that could program and
sell packages to the rural cable systems and so forth.

I have questions about that. What is your feeling about that?
Mr. FERRIS. Well, that is the notion that an ASCAP or BMI will

emerge, and if it did, the Copyright Royalty Tribunal would have
no basis at all.

I think what is going to happen is that as these systems develop,
particularly with the substantial capacity that all these new sys-
tems have, that the distant signals are going to have a far less
significant impact upon the whole mix of cable.

There actually is some data now that actually contributes to why
copyright holders are getting too much money, because some
people have to buy the basics to get the premium package.

Exclusivity we found had no impact at all.
Only 26 percent of the broadcasters exercised the option to notify

cable systems in their areas to black-out which demonstrates--
Mr. RAILSBACK. You know what their reason is for that figure.

Even under exclusivity, it is extremely costly. For instance, one
broadcaster told me that the New York City market exercises
exclusivity, and have two people assigned to dealing with the asser-
tions of exclusivity.

In other words their station, in order to assert exclusivity, has
two people assigned to that, and I think that was David Pollinger.

Mr. FERRIS. I would think that some advice on mass mailing
would be very, very useful to that broadcaster, because it is just
sending out a notice to the cable operator. He is the one that has
the difficulty when he gets this.

The cable system, I could see how they would have two people.
Mr. RAILSBACK. They have trouble too, but, on the other hand,

they don't own the product.
Mr. FERRIS. All they are doing is, they are wearing their retrans-

mission. Cable in this capacity is the biggest booster, and contribu-
tor to the survivability of broadcasters. All they are doing is ex-
tending the broadcaster's market. The broadcaster is going to get
more advertising revenue and, therefore, be in a position to pay a
greater amount to the program producer.

Mr. RAILSBACK. I don't mean to interrupt. I have exceeded my 5
minutes.

I have real reservations. Where I really quarrel with you is, I
wonder what is going to happen to the program content of pro-
grams in the future to be purchased, broadcast, or televised, by
local stations, where there is no guarantee of exclusivity.

I see pay cable providing a very rewarding means for the pro-
gram suppliers.
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I see it being very beneficial to cable which gets a certain per-
centage of pay cable, but I have trouble seeing the broadcasters,
without exclusivity, wanting to invest a substantial sum of money
to buy a program that may be picked up and shown right in that
local area.

Mr. FERRIS. I think our studies showed that any diversion from
programing was not and did not undermine the economic viability
of the broadcasters at all. The communications policy notion of
leaving the option to the individual to see what they wanted to see
when they wanted to see it benefits the viewer without harming
the broadcaster.

Mr. RAISBACK. It is communications policy, but is it good copy-
right policy? That is what we are concerned about, copyright.

Mr. FERRIS. I think the compulsory license mechanism is the best
mechanism to assure the widest dissemination of that product.

Mr. RAILSBACK. I thank you.
Mr. KASTENMEIER. On behalf of the committee, we thank you and

are sorry to have kept you so long.
Mr. FERRIS. Thank you.
Mr. KASTENMEIER. We appreciate your testimony. It has been

very helpful. We indeed may want to get in touch with you further
to develop some of the points and arguments made here publicly
today. We appreciate your testimony.

Mr. FERRIS. Thank you, I appreciate being here.
[Whereupon, at 12:55 p.m., the subcommittee was adjourned.]
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2226, Rayburn House Office Building, Hon. Robert W. Kastenmeier
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Present: Representatives Kastenmeier, Railsback, Sawyer, and
Butler.

Staff present: Bruce A. Lehman, counsel; Thomas E. Mooney,
associate counsel; Timothy A. Boggs, professional staff member;
and Andrey Marcus, clerk.

Mr. KASTENMEIER. The committee will come to order.
This morning the first part of the hearing will be a conclusion of

copyright matters. I am pleased to have as our concluding wit-
nesses the Register of Copyrights, Hon. David Ladd, whose com-
ments we have been awaiting and who I must apologize to for not
affording him an opportunity to appear before. The last time he
was to have appeared the plethora of votes delayed reaching Mr.
Ladd until it was too late. In any event we have made up for that
now and we are pleased to greet the Register this morning.

TESTIMONY OF HON. DAVID LADD, REGISTER OF COPYRIGHTS
AND ASSISTANT LIBRARIAN OF CONGRESS FOR COPYRIGHT
SERVICES, ACCOMPANIED BY DOROTHY SCHRADER, GENER-
AL COUNSEL; HARRIET L. OLER, SENIOR ATTORNEY-ADVIS-
ER; PATRICE LYONS, SENIOR ATTORNEY-ADVISER; AND
DAVID E. LEIBOWITZ, SENIOR ATTORNEY-ADVISER
Mr. LADD. Mr. Chairman and members of the subcommittee, I

might say no apology is required. As a matter of fact, Mr. Chair-
man, I thank you for postponing, at my request, my appearance
which was initially scheduled for June 29. At that time, as I told
you, Ms. Schrader who is with me, and I had just returned from a
trip to China and had not fully thrown off the effect of jetlag, and
you were very kind to accede to my request to postpone my appear-
ance from that time.

We are honored to have the opportunity to express our views on
several legislative proposals which are before the subcommittee at
this time. These include proposed amendments to the cable televi-
sion sections of the copyright statute; the proposal to introduce
performance rights, for sound recordings into our law; the proposal
to increase the criminal penalties for copyright infringement; and
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proposals relating to exemption of performances by nonprofit veter-
ans and fraternal organizations.

Before I go further, I would like to introduce the people who are
accompanying me here today. On my right is Dorothy Schrader,
General Counsel of the Copyright Office and Associate Register of
Copyrights. To my extreme left is Harriet Oler; to my extreme
right is Patrice Lyons; and to my immediate left is David
Leibowitz, all of whom are senior attorney advisers in the Copy-
right Office and all have participated in the preparation of the
office's statement.

If it meets with your approval, Mr. Chairman, rather than read-
ing my written statement, I propose that we submit it for the
record and that I give you a summary of our views.

Mr. KASTENMEER. Without objection the statement with appen-
dixes will be accepted in the record.

Mr. LADD. I want to turn first to, and will spend most of my time
discussing, the proposals for amending section 111 and the related
cable provisions of the copyright statute. Shortly after I came to
this position last year, it became clear that some action on the
cable sections of the copyright law would probably become neces-
sary in light of the then imminent prospect of removal by the FCC
of the limitations on importation of distant signals and the FCC
syndicated program exclusivity rules. In the middle of last year I
began to canvass opinion and consider how the Copyright Office

might best serve the Congress in preparing information for its use
on the cable issue.

As we say in the prepared statement, the Copyright Office does
not profess to be expert on economics or the industrial organization
of telecommunications industries. Therefore, we thought we might
be of most service by marshaling evidence on some of the questions
before the subcommittee and changes occurring in the cable and
program supplies industries. That is what we have done in consid-
erable length in the prepared statement.

The issues before this subcommittee are cast in terms of copy-
right. But, as was established in the exchange between members of
the subcommittee and Mr. Ferris last week, it is clear that there is
a close intertwining of copyright and communications issues. Copy-
right is only one of the several areas of law in which national
telecommunications policy has been expressed. An important one
but not the only one.

Just how closely the copyright and communications policy issues
are interleaved is highlighted in the Malrite decision, which was
discussed at the hearing last week. In that decision, the FCC regu-
lations were referred to as copyright proxies. If I may, I will read
one sentence from that opinion:

The FCC rules restricting cable operators' ability to carry distant signals and
syndicated programs serve, in effect, as proxies for the copyright liability the courts
had refused to impose by restricting cable systems and their use of copyrighted
works.

How that interleaving occurs is detailed in our prepared state-
ment and is very familiar to this subcommittee, and therefore, I
need not elaborate on that here.

When I began to examine what possible changes might be made
in the cable provisions of the copyright statute, I came to the
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question with very few preconceptions but with enthusiasm for
cable. I had seen what cable had done to the quality of entertain-
ment available in my hometown, the Appalachian town of Ports-
mouth, Ohio, which had built one of the earliest cable systems and
is what is sometimes called a classic cable market. During the
period from 1970 to 1977 I was personally involved as a legal
adviser and entrepreneur in cable. So cable's industrial, legislative,
and regulatory climate during that period of time directly affected
my interest and were of great interest to me. I also brought to the
examination of these questions a disinclination to use compulsory
licenses wherever they can be avoided and to use, instead, free
market mechanisms.

On the basis of our collection and examination of the evidence,
the Copyright Office has come to the conclusion that the technolog-
ical, industrial, and regulatory changes which have intervened be-
tween 1976 and the present day afford the opportunity to discontin-
ue the compulsory license and to use a market solution for the
distribution of program materials in the cable industry.

The assertion has been made in these hearings, and in the
Senate hearings, that nothing has changed since 1976. What I
s8',-mise the speakers usually mean when they declare that is that
nothing has happened which was not foreseen, not that no change
has occurred. As a matter of fact, when Mr. Ferris was here last
week and made the statement that nothing has changed, he imme-
diately said he based that on his review of the record of the
legislative history during the period of enactment of the copyright
law.

On the contrary, as you observed last week, Mr. Chairman, cable
has been since 1976 in a period of dynamic change and that contin-
ues to the present day. I will not extend the time of this testimony
here to recount indepth what we have presented in elaborate detail
in the statement. Those changes can, however, be summarized as
follows: First, the remarkable growth of cable, both in terms of the
number of subscribers and its revenue. Second, the change of in-
dustrial organization within the industry. By that I mean the
tendency toward concentration and acquisitions, the merging of the
MSO's with large companies such as the combination of Tele-
prompter with Westinghouse, and the entrance of Times Mirror
and other large companies into the cable business. This phenom-
enon will bear upon our later discussion of the issues.

The third major change is the continually increasing propDrtion
of cable programing *which is distributed by satellite, as distin-
guished from microwave or direct wire interconnection.

The fourth, which is most important and will be emphasized
later in my presentation, is the appearance of numerous and di-
verse program origination services to serve the cable industry.
These include not only those services, such as HBO and Showtime,
supplied on a pay basis to be, in turn, sold to the consumer for pay,
but also the numerous cable advertiser-supported originator serv-
ices which often supply their feed to cable systems for free, and in
some cases, are beginning to pay the cable systems to carry their
programing.

The fifth important change is the appearance of new competing
technologies including multiple point distribution service, which I
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happen to have in my apartment house in Arlington-I wish very
much I had cable-DBS, video disks, and the like.

Now, I want to sharpen my testimony here by addressing the
arguments which have been advanced before you about why the
compulsory license should not be modified. I think I can do that
because, in truth, the arguments have been fully canvassed in the
hearings before this subcommittee. The first argument is that the
compulsory license is ab 0lutely essential because transactions
costs make it impossible for cable operators to negotiate on a one-
on-one basis with every owner of every copyright work which is
contained in every program which is supplied to feed every channel
on every cable system.

This consideration lay at the root of the Congress action in 1976
because the House report states, and I quote, "The committee
recognizes, however, that it would be impractical and unduly bur-
densome to require every cable system to negotiate with every
copyright owner whose work was retransmitted by a cable system.
Accordingly, the committee has determined to maintain the basic
principle of the Senate bill to establish a compulsory copyright
license for the retransmission of over-the-air broadcast signals that
a cable system is authorized to carry pursuant to the rules and
regulations of the FCC."

Underlying this argument was the assumption that cable re-
transmission of programing on imported distant signals was essen-
tial in order to provide program diversity and to support the eco-
nomic viability of cable systems. It was my impression at that time,
that this assumption was indeed true for a very specific reason. In
the early days of cable, when it was wiring communities which
otherwise had no satisfactory television signals, like my hometown
in Portsmouth, Ohio, cable was extending the market of the broad-
casters and providing programing which would not otherwise be
available. In other words, that is what cable had to sell.

As cable began to move into the larger markets, however, many
of the potential consumers were able to receive satisfactory televi-
sion signals in their communities without cable. Therefore, what
cable needed to be viable in these markets was the additional and
diverse programing available only by importing signals from out-
side that market.

Mr. KASTENMEIER. Were the signals distant signals or were they
local?

Mr. LADD. In every case imported.
At that time the importation of distant signals was indispensable

to the survival of cable.
Mr. KASTENMEIE.R. May I interrupt to raise a question? One of

the difficulties in speaking of cable, as you well know is, whether
we are still talking about some of the small systems which do
import distant signals and have not yet caught up with the new
technology, theHBOs and all the rest that make cable so diversi-
fied and so attractive. If we were dealing with one form of cable, it
would be a different question, but it is hard to conceptualize how
all of them can be equally treated and expect equal impact out of
them in terms of change in viability.

Mr. LADD. I would suggest that you check with people who know
the industry. My impression is that the technology for receiving
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satellite transmissions distributing both imported television signals
and cable origination networks is now at a level of cost where it is
available even to the smallest systems. The dishes for the down-
links are really not that expensive and I doubt that there are very
many systems of any size in the United States now that cannot
participate in this kind of program distribution. I would suggest
that if there is any question about that you check it with people
who know the industry better.

Mr. Leibowitz has a point on this subject.
Mr. LEIBowITz. You will note on chart 5 of our prepared state-

ment that approximately 47 percent of all cable subscribers re-
ceived pay cable programing in 1980. That is the programing dis-
tributed by HBO and Show Time, among others. That 47 percent
figure does not include subscriber's receiving the advertising-sup-
ported program origination networks, such as ESPN, Cable News
Network, and the USA Network. Almost all of these program
services are available to cable systems only via satellite.

Furthermore, projections by industry analysts indicate that sub-
scriber penetration of pay cable will increase to roughly 76 percent
in 1985, and one estimate says that in 1989, it will reach 100
percent, although this estimate may be overstated.

Mr. BUTLER. Mr. Chairman, just for clarification, referring to
chart 5, we have basic cable and pay cable. Now, then you refer to
advertiser-supported network cable. Which one of those columns
does that come under?

Mr. LEIBOWITZ. Advertiser-supported cable networks generally
would be reflected in some of the basic cable totals. The pay cable
column refers solely to those program services that require a fee
over and above the basic service fee, traditionally the motion pic-
ture channels. The advertiser-supported networks are generally
offered as part of basic service but may not be totally inclusive for
all basic cable subscribers.

Mr. BUTLER. So you don't have a breakout for that?
Mr. LEIBOWITZ. Not on chart 5 for the originated advertiser-

supported programing, no. But since 7 million subscribers are able
to receive pay cable, which is traditionally distributed via satellite,
the number of subscribers receiving advertiser-supported program-
ing would presumably be at least that much, if not more. This is
because the variable cost in receiving that programing is much less
than pay cable programing.

Mr. BUTLER. Thank you.
Mr. KASTENMEIER. Continue.
Mr. LADD. I might say that while I declared at the opening of

this statement that I have a philosophical disinclination to use
compulsory licenses in the copyright system, I am not totally op-
posed to them. In fact, at the time the cable compulsory license
was adopted, I was in favor of it. When the Teleprompter and the
Fortnightly cases were decided, I thought they were questionable as
a matter of copyright law. But I also thought that they were the
absolutely right decisions as a way of allowing cable to survive and
to grow. In that sense and at that time, I really had no objection to
it.

Let me return to the question of whether or not it is necessary to
have elaborate bargaining by individual cable systems with every
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copyright owner. That idea has been asserted here earlier by Mr.
Rifkin. The idea that over 4,000 cable systems would have to nego-
tiate with every copyright owner was also raised by Mr. Ferris, and
has been raised by other witnesses as well. It is useful in approach-
ing this question to ask how it is that broadcasting has managed to
survive under full copyright liability? The answer is that the same
marketing methods for programing that have been available and
used in broadcasting are now available to cable systems.

The question has been raised in these hearings: How will middle-
men work? The middlemen are already in place in the broadcast-
ing industry and have been for a long time. A middleman merely is
a purveyor who supplies a program with all of the rights and
clearances bundled in and makes it available to an exhibitor to
market to consumers. The networks do this. They either produce
the programs themselves or they buy the programs from program
suppliers and supply it to their stations. That is how their transac-
tions are handled. In some cases syndicators of television programs
market their syndicated series directly to stations. But the point is
that those middlemen are already in place.

Now, it is useful to recall that, as Mr. Ferris and others pointed
out, imported distant signals comprise a very small part of total
cable program transmissions. The ratio of cable distant retransmis-
sions to the programing now emanating from the cable origination
networks, pay and otherwise, is much larger, and that ratio is
shifting.

Let me now go back and recite the basic elements of the proposal
which the Copyright Office has laid before you, and then examine
how this proposal would actually affect the transactions costs and
the acquisition of programing and the operation of cable systems.

We have recommended that the Congress eliminate the section
111 compulsory license for secondary transmissions by cable sys-
tems; exempt from copyright liability the simultaneous secondary
transmission by cable systems of signals containing network pro-
graming only to the extent necessary to assure a full complement
of network signals in markets that lack one or more of the three
national television networks; exempt from copyright liability the
simultaneous secondary transmission of local signals by cable sys-
tems; clarify the present section 111(aX3) exemption to make clear
that the activities of satellite resale carriers are subject to full
copyright. liability; and provide for a transition period during which
the present section 111 of the Copyright Act would remain in
effect.

Now I want to go through the kinds of programing which are
now available and will be available, and I ask you to keep in your
mind in each case: will bargaining transactions be necessary and
how much will it cost?

First, under this proposal, all cable systems of whatever size and
location will have a full complement of network programing-free,
with no bargaining. Second, all cable systems of whatever size and
location will have, in addition, all local signals including, in some
cases, local independent stations-free, with no bargaining. Third,
all cable systems of whatever size and location will have the nu-
merous non-fee cable origination network programs services which
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are proliferating and the list of those is supplied in our statement.
Many of them free with no bargaining.

By the way, I might point out that, in some cases, these cable
origination networks are paying for the cable carriage of their
programing and there is no reason to believe that this phenomenon
will not continue to develop.

Mr. KASTENMEIER. I understand you said that they will receive a
full complement of network telecast free whether or not they are
distant signal.

Mr. LADD. Yes.
Mr. KASTENMEIER. What about the signal, the distant signal from

a network affiliate that locally originated with that particular
distant signal?

Mr. LADD. The objective and the limitation would be to provide a
full complement of network programing. And if it is available on a
local network outlet, obviously it would not be imported on a
distant signal. Again, I emphasize only network programing.

Mr. KASTENMEIER. Should it be necessary to import a distant
signal? Is the cable system required to black out that programing
on that station which is not of network origination?

Mr. LADD. Yes. That is our proposal.
Fourth, if a small system exemption of the type suggested in Mr.

Frank's bill, and in your bill, is incorporated into new legislation,
all of those exempted systems may have all of the program sources
I have already mentioned plus all imported signals without limit-
free, with no bargaining.

Now all of those program sources, in summary, do not require
bargaining. In many cases cable won't even have to pay and, in
some cases, the cable systems will be paid to carry the programing.

There is the problem, however, of how to treat public broadcast-
ing which, in some ways, is like the commercial networks, and in
some ways is not. If the Public Broadcasting Service moves in the
direction of advertising and indeed product advertising, which
some of the principals of PBS have publicly discussed, then the
treatment of PBS could be assimilated to the treatment we are
proposing here for the commercial networks.

Everything I have mentioned is not all. All systems, of whatever
size and location, will have access to the pay services, like HBO
and Show Time, and the advertiser-supported services that present-
ly require a fee like the Cable News Network, USA Network and
ESPN. Now do cable systems have to stand one on one and bargain
for these programs for these pay and advertiser-supported services?
The answer is no. What they do is to pay, as for example in the
HBO case, the established market rate. The transaction costs are
minor. The bargaining is simply coming to a deal on the basis of
established market rates, so even in the pay complement the trans-
action costs argument really is not serious.

Let's turn our attention now to that relatively narrow band, in
relation to the other program sources, represented by the program-
ing on imported distant signals. One of the reasons why a transi-
tion period is important is because much of that programing, espe-
cially the syndicated programing, is under contracts which run for
some time in the future. The transition period would allow those
contracts to expire and when they do "I Love Lucy," "Mash," and
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all the other series which are so valuable and so popular with the
American public will then become available for replacement ac-
cording to the market either on pay cable, or on a cable advertiser-
supported network or other origination service or, perhaps,
through broadcasting.

There is one final point I want to make. There is a wide diversity
of programing which will continue to be available under the pro-
posal that we have put in front of you, without bargaining and
without very high transaction costs. Cable is now moving into the
very large markets. The status of present bids for franchises and
the identification of those recently awarded are given in the appen-
dices to our statement.

The point is that the future cable systems are going to be built
into those markets which already have local independent signals
-available.

Now let me return to the argument that every cable system will
have to bargain with every program supplier, indeed with every
copyright owner of the copyrighted works which are included in
those programs. It is going to be increasingly the case that cable
systems are going to be owned by MSO's large enough to compete
and service franchises, even in the major markets, and large
enough to fend for themselves in the acquisition of programing.

I want to go off on a tangent at this point and observe that a
large number of new program supply companies are now coming
into the field. Increasingly, it is not going to be the motion picture
studios which will control, or even dominate, the provision of pro-
gram materials for cable and for broadcasting. Within the last 6
weeks the Turner Enterprises of Atlanta, Oak Industries, Merv
Griffin Productions, and others have announced their intention to
enter this burgeoning field. So in the future it is very unlikely that
the motion picture companies and studios will have as large a role
in program supply as they have had in the past.

Finally, on the point of transaction costs, I want to point out that
the compulsory license is not without transaction costs. I do not
talk here about the cost of administering the compulsory license,
either in the Copyright Office or Copyright Royalty Tribunal, al-
though these expenses are considerable. I talk rather about the
burden that falls upon the private sector in responding to the
requirements for filings in our own Office and for proceedings
before the CRT.

,Brief mention also should be made of the international effects of
compulsory licensing. The United States is a major, if not the
major, copyright nation. That is measured by the value of the
export of our copyrighted products. The question of regulating
cable television is now arising in Europe and they are beginning to
face many of the same problems that we are. The revenues which
this country enjoys from the marketing of copyrighted properties
abroad is an extremely important element in our balance of pay-
ments and likely to become more so. If we retain a compulsory
licensing scheme in the United States, it will be very difficult to
object to similar schemes abroad. The likely effect of these compul-
sory licenses will be a reduction of revenues below what they would
otherwise be.
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In closing, I want to turn to another cost of cable regulation.
That is the delay of the introduction of new technoogi s. We are,
in a way, continuing to undo, in the work commenced by the FCC
itself, the damage which has been done by regulation of cable in
the past. It can fairly be said that the FCC, in its efforts to balance
between the protection of the broadcast industry and the viability
of cable, probably delayed the introduction of that technology com-
mercially in the United States by many years. We now have new
technologies on the horizon.

Let's talk only, for example, about DBS transmissions, which -
may prove to be broadcasting's and cable's most formidable compet-
itor in the future. My suggestion is that we allow the market to
operate so the public can.choose not only what programs they want
to see but what medium and modality they want to see it. Cable
should not be the only technology which is allowed to stand outside
full copyright liability in that competition for the consumer's favor.

That completes my statement, Mr. Chairman. I will be glad to
answer questions.

[The complete statement of Mr. Ladd follows:]
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Civil Liberties and the Administration of Justice
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July 15, 1981

Mr. Chairman, Congressman Railsback, and members of the Subcomittee,

I am David Ladd, Register of Copyrights and Assistant Librarian of Congress for

Copyright Services. I thank you and the Subcoaittee staff for giving me the

opportunity to appear here today.

My purpose is to discuss the four copyright issues - secondary trans-

missions by cable systems, performance rights in sound recordings, criminal

penalties for copyright infringement, and performances by nonprofit veteran's

and fraternal organizations - that have been the subject of recent hearings before

your Subcommittee and to comment on the several bills which have been introduced

relating to these issues.

I. SECONDARY TRANSMISSIONS OF COPYRIGHTED WORKS BY CABLE SYSTEMS

Section 111 of the copyright statute concerns the complex question

of cable retransmissions, and their place in national telecommunications and

copyright policy.

The Congress is here dealing with important questions which do and

will govern the industrial organization of our crucial telecommunications

industries. The central questions here and now are framed in terms of copyright;

but they touch the whole arch of national communications policy. These questions

have concerned, at one time or another, every branch of Government: the Federal

Communications Comission (FCC), the National Telecommunications and Information

Administration (NTIA) and its predecessor, the Office of Telecommunications

Policy (OTP), the courts, and the Congress. Copyright is involved because it is

an important, but not the only, instrument, by which national policy in this

area has been expressed.
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We are not appearing as experts on the present and future state of the

art of communications technologies. Nor are we experts on the economics of the cable,

broadcasting and program production industries. We can, however, canvass some of the

same evidence that you will have to assess and present that evidence in the context of

the American copyright system as a whole and the cable provisions of the statute in

particular.

This section of the statement is divided into eleven parts:

(1) Summary of the Copyright Office position on the cable

television compulsory license;

(2) Philosophical objectives of copyright and the challenge

to those objectives posed by new technologies;

(3) History and contents of the cable television provisions of

the Copyright Act of 1976;

(4) Review of the experience of the Copyright Office and the

Copyright Royalty Tribunal (CRT) under that law;

(5) Summary of changes in the FCC's rules affecting cable television

and the prospects for further.deregulatory measures by the FCC;

(6) Review of how satellite distribution of programming has

provided cable television systems with greater diversity;

(7) Review of growth and acquisitions within the cable

television industry;

(8) Transaction cost implications of the cable television

compulsory license;

(9) Impact of the cable television compulsory license on

competing technologies;

(10) International implications of the cable television

compulsory license; and

(11) Conclusions and recommendations for possible amendment of

the copyright statute and comments on H.R. 3528, H.R. 3844,

H.R. 3560, and the proposal for agreed licensing.
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1. SU,-Aary of the Copyright Office Position

a. Background of the Cable Issue.

Section 111 of the statute, enacted in 1976, represented Congress'

resolution then of the competing demands of an established broadcast industry,

an emerging cable industry, and television program creators and producers.

Congressional deliberations took place against a background of unremitting

conflict: two landmark Supreme Court decisions dealing with copyright liability

of cable systems for retransmission of broadcast signals under the 1909 copyright

law; a long history of regulatory actions in the FCC, which, by frequent change

and shifts of direction, sought to strike a balance between the survival and

growth of cable and the commercial health of broadcast stations. All this took

place during the long period of work (1955 -1976) on the revision of the copyright

law. (This history is discussed in Section 3.)

The question of whether cable should be liable under the copyright law for

its retransaissions of copyrighted broadcast programming, and if so under what term,

was one of the last major obstacles to enactment of the entire copyright revision

bill. The Congress' decision is embodied in section 111 of the statute. That section

represents the political solution to the conflicts between the cable and program

supply industries. Section 111 is based on a bifurcation of communications and

copyright functions. Under its scheme, the FCC, through regulation, governs

signal allocation and the importation of broadcast signals by cable systems,

as a matter of national communications policy. The Copyright Act, taking

FCC regulation into account, establishes a compulsory licensing mechanism under

which cable systems are required to pay royalties to copyright owners for

use of programs contained in signals which the FCC permitted them to carry.

The Copyright Office is only part of this licensing system: we collect

the royalties. The Copyright Royalty Tribunal (which is not a part of the Copyright

Office) is authorized to direct the proper distribution of those royalties to
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copyright owners. The initial copyright royalty rates are set in the statute

itself. The Copyright Royalty Tribunal is authorized, within statutory constraints,

periodically to revise the rates.

The basic premises of the section 111 "settlement" were that cable

needed imported signals to survive and the public was entitled to at least a

minimum level of available programming which many did not then have. Cable, it

was thought, lacked both bargaining position and alternative sources of program

supply to permit acquisition of programming rights by contract in the marketplace.

Hence, the compulsory license for imported signals (that is, those permitted by

FCC regulations and only those) was necessary.

b. Copyright Office Position.

The Copyright Office now recommends that Congress amend section 111

of the Copyright Act to:

" eliminate the section 111 compulsory license for secondary

transmissions by cable systems;

" exempt from copyright liability the simultaneous secondary

transmission by cable systems of signals containing network

programming only to the extent necessary to assure a full

complement of network signals in markets that lack one or more of

the three national television networks;

. exempt from copyright liability the simultaneous secondary transmission

of local signals by cable systems;

" clarify the present section lll(a)(3) exemption to make clear that

the activities of satellite resale carriers are subject to full

copyright liability; and

• provide for a transition period during which the present section

111 of the Copyright Act would remain in effect.
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c. Reasons for this Position.

The Copyright Office places these recommendations befori you

because we believe that copyright owners should fully enjoy all their

property rights; that compulsory licensing system - which permit some

one other than the copyright owner to decide how the owner's property shall

be used and what its value is - should be employed sparingly and only where

necessary; and that changes in technology, industrial organization, and the

demonstrable prospects for growth within the cable industry, coupled with

changes in FCC regulations, make this compulsory license no longer necessary

or appropriate.

Although only five years have passed since enactment of the revision,

the changes in the communications industries have been enormous. For example,

in 1976 the common expectation was that the section 111 compromise would continue

to sustain the practice of territorial distribution, keyed to particular broadcast

markets, somewhat modified by signal importations permitted to cable by FCC

regulations amd somewhat supported by certain program exclusivity regulations.

Today that whole design has been shattered. Satellite transmission, transcending

territory, has become the basic method for cable distribution of its most

valuable programming.

In 1976, cable was comprised of relatively small enterprises, inter-

spersed with several larger ones, that had wearily survived the uncertainties

of long litigation over copyright liability, changing FCC regulations, and

difficult financing. It was weak; it lacked bargaining power vis-a-vis

broadcasters and program suppliers; and its revenues were obtained primarily

through basic retransmission services. Today, cable penetration is growing

phenomenally. With that growth have come growing revenues. Mergers and

acquisitions have led to growing concentration with strong multiple system

operators (MSO'.). Many cable enterprises are linked to huge companies,
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providing access to capital, management, talent, enhanced bargaining power, and,

thereby, varied sources of programming. Increasingly the basic service revenues

(to which the compulsory license royalty is keyed) are merely the vehicle by

which the lucrative pay and other origination services are marketed. New

program sources are appearing. Cable is prospering. The directions of its growth

point to the goal of cable networking. And, the FCC has now removed the restraints

on the importation of distant broadcast signals, and on retransmission of syndicated

programming. Finally, technology has made possible new program delivery systems,

including direct broadcast satellite, multi-point distribution service (MDS),

subscription television (STV), low-power television, videodisc and video

cassettes. Of all the program delivery systems, only cable stands outside of

the marketplace for a portion of its programming. Competition is consequently

skewed in favor of cable to the detriment of the other distribution services and

the public. In short, the basic premises of the 1976 cable regulation construct

have vanished.

2. Philosophical Objectives of Copyright and the New Technologies

In approaching copyright questions, it is useful to examine the

basis of copyright and its rationale, and to weigh specific provisions of the

law and proposals to change that law against copyright's constitutional and

social purpose.

What is copyright? Basically, it is a legal monopoly, of limited

scope and duration, under whose terms authors are permitted to control the

exploitation of their creations. A compulsory license strikes to the core

of this right because it deprives authors and copyright owners of the power

to control the use of their creations.

Copyright is not the only way of promoting the creative arts. They

can be -- as they were in the past and are today -- promoted in other ways, such

Ir
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as allocating money and honors to creative persons through government and

private largesse. In former times, this largesse was mere patronage; in modern

times, it can be seen in national prizes, government grants through the National

Endowment for the Arts, in corporate funds given to sustain libraries, orchestras,

opera companies, and broadcasting. But note that all of this depends, to one

degree or another, upon the taste and judgment of some elite. The Constitution,

however, has provided a more powerful and splendid engine for promoting the arts

and sciences: direct reward to authors and entrepreneurs through the copyright law.

This limited copyright monopoly has its basis In our fundamental law,

the Constitution of the U.S.. Article 1, 18 empowers Congress:

To Promote the Progress of Science and Useful Arts,
by securing for limited Times to Authors and Inventors
the exclusive Right to their respective Writings and
Discoveries. 1/

The constitutional provision does not, however, guarantee reward or

success to any artist, or entrepreneur who brings an artistic creation before

the public. It gives the person the "right" to try to live by the fruit of

his or her words, painting, music or cinematic expressions, to succeed or fail

principally upon the basis of public acceptance or rejection.

Around this right, resources - talent, investment, marketing,

and risk -- are mobilized; and from this flows the whole array of copy-

righted works - music, from opera to rock; television program, from sitcoms

to documentaries; dance by Jerome Robbins, Michael Fokine, and George Balanchine;

and motion pictures, from today's endless stream of horror file to Citizen Kane.

The Copyright Office archives are filled with unread poem, unheard songs, and

children's drawings, side-by-side with deposit copies of Eugene O'Neill plays, John

Huston film, and Beetles' songs.

1/ U.S. Constitution, Art. I, 18.
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O'Neill, Huston, and the Beatles - and those who have produced

their works and presented them to the public - have been at once recognized,

sustained, and moved to further work by copyright and the financial rewards it

brings from the public which registers its approval by paying for the performance,

the recording, or the copy. With copyright, authors are able to seek the richest

reward the public will accord with its dollars. The key to this exercise of

copyright is contractual freedom, for both the author and the public.

So, the copyright statute embodies the underlying principles of the

Constitution - freedom, risk, and reward for merit as determined by the public's

choice, i.e., the consumer's taste expressed by use of his or her money.

This Is what has been called:

... the harsh but free system of enterprise that grew up in
England and America. Under this system authors are free to
write and live by writing if they can manage to command tha
attention of a large enough segment of the populace to rake
the dissemination of their works even marginally prof inAble. 1/

But, because freedom of creative expression is central in our society,

the economic component of that freedom -- copyright - was and is a creature of

the 18th and 19th centuries. Because copyright arose in connection with print,

the live stage or concert hall, some special problems have emerged in preserving

these principles in a new technological environment.

This century has put great stresses upon the integrity and completeness

of performance rights in copyrighted works. The adaptation of copyright rules to

technology began with piano rolls and Jukeboxes, then motion pictures, broadcasting,

sound recordings, and television. Cable television is simply the next in line.

1/ Ringer, B. Two hundred years of American Copyright Law 130. [reprinted In)
Two hundred years of English & American Patent, Trademark & Copyright Law.
1977. American Bar Center.

97-393 0 - 82 - pt.1 - 58
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In the main, technology has benefitted creators and consumers: entertainment and

instruction that was once experienced outside the home has been brought into that

setting But, there's a practical problem: while it is easy to get a movie out of

the theatre and into-A living room,- it is hard to get the box office in as well;

and the box office has got to be there in some way for the creative incentive to

operate.

For many years, the copyright system adapted well to technological

issues: should broadcasters be liable for performances sent to houses in

the same way as a concert promoter is liable? Do grants of motion picture

rights include television? The phonograph took the concert out of the hall

and put it into the home; but one still had to buy records, after all. Then

radio broadcasting seemed as if it would erode the new market for records.

However, the courts took account of changes in marketing and expanded the 19th

century concept of performance as a live presentation to include broadcasting.

They adjusted statutory rights in accordance with the aims of the statute to

protect composers, lyricists and music publishers. But adaptation of the law,

particularly an old law, has its price when courts do the adaptation. Cardozo

said that rules of law.tend to expand to the limits of their logic. Between 1920

and 1976, the limits of the 1909 law had been reached and passed in many areas.

And so, after 20 years of careful and sometimes controversial work,

the Congress adopted a new copyright law in 1976. In several important areas the

statute intervened in the normal market mechanism for distributing copyrighted.

works, by establishing compulsory licenses. The question today is whether the

changes since 1976 offer the possibility of removing that intervention of the

cable television compulsory license -- and the regulatory apparatus it involves

-- and permit substitution of a marketplace determination where the consumer

would sort out and determine how he or she wishes to regulate what will be seen

by signifying approval or disapproval. We think the possibility exists.
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Cable television and broadcasting are not the only technologies which

will compete for programming. Direct broadcast satellites, low-power television,

multi-point distribution service, subscription television, videodiscs and cassettes

will all be searching for their own niche in the telecommunications marketplace. The

copyright system, when permitted to function as intended by the Constitution, should

facilitate fair competition in the distribution of program services.

In short, the consumer, by how he or she spends money, will tell us what

programs -- i.e., what copyrighted works - he or she wants to see.' More, because

of his or her choice among the new technologies, the consumer will also tell us how

he or she-wants to see them.

3. History and Analysis of the Cable Provisions of the Copyright Act of 1976

In its 1971 Report on Cable Communications, the Sloan Commission

likened the ultimate significance of cable to that of the printing press and1_/
the telephone. The cable television industry is now fulfilling part of its

predicted potential and is entering new frontiers in the delivery of tele-

communications services. However, the fact that it has taken more than one

quarter of a century for this "new" technology to become a viable national

telecommunications service deserves further attention.

A critical examination of government regulation in the area of cable

television finds a labyrinth of various forces with the FCC, the OTP, the courts,

and Congress, often moving in opposite directions in their attempts to reconcile

the potential benefits of cable development with somewhat parochial interests

in over-the-air television broadcasting. An important component in this legal

patchwork has been the issue of cable television's copyright liability for its

retransmission of television programming.

I/ On the Cable, Report of the Sloan Commission on Cable Communications
at 3 (1971) [hereinafter cited as Sloan Report].
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The period before 1976 was marked by great uncertainty as to how best

to fit cable television into existing communications policies and law and the

copyright marketplace. It is fair to say that this uncertainty, reflected in

early FCC efforts to balance communications policy interests, had the perhaps

unintended effect of delaying cable development and almost stopping it dead in

its tracks.

The history of this period provides a vivid example of regulation

gone wrong. It is too intricate to recount in detail here,, but may be

summarized:

Until 1972, FCC regulations significantly impeded the growth
of the cable television industry. It was generally believed
by the FCC that the continued expansion of cable television
would seriously interfere with the advertising revenue base
of over-the-air television broadcast stations, particularly
those transmitted via ultra-high frequency wavelengths (UHF
stations). In 1972, the FCC reconsidered and relaxed its
protective regulations to allow greater cable carriage of
distant television signals. Such carriage was, however,
subject to FCC rules providing exclusivity protection for
certain network and non-network programming.

Since 1972, a cable system's selection of television signals
to retransmit has been dependent, in part, on its geographic
location, its size, the size of its local market and previously
authorized or permitted (grandfathered) rights. Generally, a
cable system chooses its signal carriage complement from network,
independent and noncommercial educational stations. Commission
rules in effect until June 29, 1981, required cable carriage of
all local and "significantly viewed" television stations upon
the insistence of the individual stations concerned. Depending
upon the market size of its community, a cable system was
permitted to carry, at its option, a specified number of
additional "distant" stations. [More liberal signal carriage
regulations have been adopted by the Commission. These regu-
lations will be discussed later in this statement.]



911

The legal relationship between copyright and cable television
secondary transmission activity essentially derives from two
cases decided by the Supreme Court in 1968 and 1974. In these
cases, the Supreme Court was called upon to determine the appli-
cability of the 1909 copyright law to interception and simultaneous
retransmission of copyrighted programs without the consent of
the copyright owner. In the first of these cases, Fortnightly
Corp. v. United Artists Television, Inc., 392 U.S. 390 (1968),
the Supreme Court held that, under the 1909 copyright law,
cable retransmission of local broadcasts was not a "performance"
of the copyrighted work carried on the signal and thus was not
an infringement of copyright. In Teleprompter Corp. v. Columbia
Broadcasting System, Inc., 415 U.S. 394 (1974), the Supreme
Court extended this holding to cable retransmission of distant
signals not otherwise in the community of the cable system.
The Court also concluded that a cable system's freedom from
copyright liability for the retransmission of television
broadcast signals was unaffected by such other activities
of the cable system as program origination, advertising, and
reception of distant television broadcast signals by microwave
interconnection.

In both decisions, the Supreme Court was at pains to note the
inability of the 1909 copyright law to accommodate modern
technological developments in the creation and dissemination
of intellectual property. The Court, however, urged Congress
to resolve the issue of copyright liability for retransmissions
by cable systems in the Copyright Revision Bills pending before
Congress. Justice Stewart, speaking for a 6-1 majority (Justice
Fortas dissenting) in the Fortnightly decision, said:

We have been invited by the Solicitor General in an
amicus curiae brief to render a compromise decision in this
case that would, it is said, accommodate various competing
considerations of copyright, communications, and antitrust
policy. We decline the invitation. That job is for Congress. I/

In Teleprompter, Justice Stewart, speaking for a 6-3 majority
(Justice Blackmun dissenting in part and Justices Douglas and
Burger dissenting), repeated his admonition to Congress:

These shifts in current business and commercial relation-
ships, while of significance with respect to the organiza-
tion and growth of the communications industry, simply cannot
be controlled by means of litigation based on copyright
legislation enacted more than a half century ago, when neither
broadcast television nor CATV was yet conceived. Detailed
regulations of these relationships, and any ultimate resolution
of the many sensitive and important problems in this field,
must be left to Congress. 2/

1/ Fortnightly Corp. v. United Artists Television, Inc., 392 U.S. 390, 401-402
(1968).

2/ Teleprompter Corp. v. Columbia Broadcasting System, Inc., 415 U.S. 394, 414
(1974).
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The continuing legislative deadlock over cable retransmission
remained unresolved until April 13, 1976, when the "two industries
most directly affected by the establishment of copyright royalties
for cable television systems", I/ the National Cable Television
Association and the Motion Picture Association of America,
signed an agreement recommending compromise legislation.
The cable provisions of the copyright law are based directly
on this agreement. The centerpiece of the cable provisions
is the section III compulsory license.

Under the federal copyright statute, authors generally enjoy certain

exclusive rights to control, market, and reap the financial rewards from their

creations. Compulsory licenses are in derogation of this principle. In special

circumstances, the copyright law has created compulsory licenses, giving certain

users guaranteed access (provided certain procedures are observed) in exchange
2/

for assuring the author some remuneration for the use. The author relinquishes

control over the work, as well as the right to have the market decide its value,

in return for guaranteed payment each time the work is exploited in a manner

permitted by the statutory license.

In the case of cable retransmissions, the Congress determined that

compulsory licensing was warranted, stating:

In general, the Committee believes that cable systems are
commercial enterprises whose basic retransmission opera-
tions are based on the carriage of copyrighted program

J/ H.R. Rep. No. 94-1476, 94th Cong., 2d Sess. 90 (1976) [hereinafter cited
as 1976 House Report].

2/ T__he 1976 Copyright Act creates compulsory, licenses in four cases: for the
performance of recorded nondramatic music on jukeboxes (17 U.S.C. $116);
for the production of phonorecords of previously published and recorded
nondramatic music (17 U.S.C. §115); for the cable retransmission of
broadcast radio and television programs (17 U.S.C. §111); and, for the
use by public broadcasters of published nondramatic music and published
pictorial, graphic, and sculptural works (17 U.S.C. §118).
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material and that copyright royalties should be paid by
cable operators to the creators of such programs. The
Committee recognizes, however, that it would be impractical
and unduly burdensome to require every cable system to
negotiate with every copyright owner whose work was re-
transmitted by a cable system. Accordingly, the Committee
has determined to maintain the basic principle of the
Senate bill to establish a compulsory copyright license
for the retransmission of those over-the-air broadcast
signals that a cable system is authorized to carry pursuant
to the rules and regulations of the F.C.C. 1/

In order for a cable system to be eligible to claim the benefit of the

license, it must comply with certain requirements set forth in section 111:

1. With some exceptions for cable systems located outside of the
continental United States, retransmissions under the license must
be simultaneous;

2. Cable systems are prohibited from intentionally altering the
content of a retransmitted program, except in specific limited
situations pertaining to television commercial advertising research.
Nor may they delete or alter commercial advertising or station
announcements;

3. Cable systems may retransmit only those signals which they are
authorized to carry under the signal carriage and program exclusivity
rules of the Federal Communications Commission;

4. Cable systems are prohibited from importing foreign television
and radio signals pursuant to the compulsory licenses, with the
exception of Canadian and Mexican signals receivable within limited
zones along our borders, and "grandfathered" U.S. cable systems;

5. Cable systems must file and keep current Notices of Identity
and Signal Carriage Complement and Statements of Account with, and
pay their statutory royalty fees to, the U.S. Copyright Office.

Failure to comply with any of the above conditions could invalidate

the compulsory license and render a cable system's retransmission activity

subject to full copyright liability.

1/ 1976 House Report at 89 (1976).
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Thus, under the compulsory license, cable systems do not negotiate

for retransmission rights and do not pay royalties directly to any copyright

owners. Instead, statutory royalties are paid to the Copyright Office. The

requirements for filing Notices of Identity, Statements of Account, and

royalty fees are not intended to serve as the basis for federal enforcement

of the licensing scheme: they are a data base, of sorts, for copyright owners

to use in assessing the liabilities and compliance of cable systems. After

the Copyright Office deducts its administrative expenses under section 111,

the collected royalty fees are then deposited with the United States Treasury

for investment.

Under section 111(d)(5), copyright owners claiming royalties from

secondary transmissions by cable systems are required to file annual claims

with the CRT, created under Chapter 8 of the Copyright Act. The Tribunal then

determines whether "there exists a controversy concerning the distribution of

royalty fees." If none exists, the Tribunal distributes the available fees among

the claimants. If, however, a controversy does exist, the Tribunal initiates pro-

ceedings "to determine the distribution of royalty fees." Under section 804,

these proceedings must be concluded within one year.

While the Copyright Act does specify who is entitled to share in the

collected voneys (generally, those copyright owners whose works have been included

in cable retransmissions of distant nonnetwork television or radio programming),

it does not establish clear ways of determining how much of the royalty pool any

particular claimant should receive. The 1976 House Report notes that "it would

not be appropriate to specify particular, limiting standards for distribution.

Rather ... the Copyright Royalty (Tribunal] should consider all pertinent data
I/

and considerations presented by the claimants."

1/ 1976 House Report at 97.
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4. Experience of the Copyright Office and the Copyright Royalty
Tribunal Under the New Law

In the months following January 1, 1978, the effective date of the

compulsory licensing provisions of the Copyright Act, the Copyright Office

issued final regulations governing procedures for submission by cable system

of notices of identity and signal carriage complement and Statements of Account.

In addition, the Office issued Statement of Account forms to assist cable system

operators in submitting the required information and calculating their royalty

fee payments. A Licensing Division was created within the Copyright Office to

revi u, among other things, the notices, statements, and royalty fees submitted

by cable system.

We have now been through six semi-annual

law became effective. The following table

June 1, 1981:

accounting periods since

sumsrizes our experience

&counting Period

January to
June 1978

July to
December 1978

Total Statements
of Account
Recorded

3,861

3,864

Royalties
Deposited

$6,164,789

$6,699,442

Total Royalties
Available for
Distribution 1/

7,970,000 (distributed
on May 8, 1981)

8,463,368 (available as
of September 3, 1981)

January to
June 1979 3,928 $7,522,250

$18,615,482
July to (as of June 30, 1981)

December 1979 4,070 $8,257,135

January to
June 1980

July to
December 1980

4,168

4,312

$9,519,619

$9,544,888

$20,371,861
(approximate as of
August 31, 1981)

1/ These figures represent both semiannual accounting periods in given year
and take account of (1) interest income paid, or to be paid, as of date
indicated; (2) deduction of operation costs; (3) refunds for overpayments;
(4) face value of securities purchased; and (5) balance on hand.

f,

9 i

the new

through
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In addition to its royalty distribution responsibilities, the

CRT has authority to adjust the cable royalty rates in three situations:

(a) A periodic five-year review proceeding: Section 801

provides for a periodic rate review, beginning in 1980 and

occurring every fifth year thereafter. Any adjustments in the

royalty rates resulting from such review must be based only upon

monetary changes from inflation or deflation, or changes in the

average rate charged by cable systems for basic retransmission

services and are subject to other constraints.

(b) Increase by FCC of the number of distant signals permitted:

If the FCC changes its rules to permit the importation of more

distant signals than those allowed on April 15, 1976, any party

can petition the Copyright Royalty Tribunal to request a rate

adjustment proceeding and, subject to certain constraints, the

Tribunal can adjust the rates applicable to those additional

signals.

(c) Change in FCC exclusivity rules. If the FCC changes its

rules on syndicated or sports program exclusivity after April 15,

1976, a rate adjustment proceeding can be instituted. The statute

provides that "any such adjustment shall apply only to the affected 1/
broadcast signals carried on those systems affected by the change."

1/ 17 U.S.C. 1801(b)(2)(C).
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These figures indicate substantial compliance with filing requirements

by the cable industry: in fact, more royalty fees are being generated than were1/
originally estimated. For the last three calendar years, the Licensing

Division determined its administrative costs to be $215,311 (1978), $273,218

(1979) and $323,950 (1980). These sums have been deducted from the royalty

pots as provided by section 111(d)(3) of the Act.

Section 801(b)(3) of the Act directs the CRT to distribute to copyright

owners those royalty fees deposited with the Copyright Office under section 111.

During 1980 the Tribunal conducted proceedings in connection with those royalty fees

deposited by cable systems for secondary transmissions occurring in 1978. On July 30,

1980, the Tribunal announced the following allocation of cable royalties to specific

groups of claimants:

"I. Motion Picture Association of American, Christian
Broadcasting Network, and other program syndicators - 75%.

2. Joint Sports Claimants and N.C.A.A. -- 12%.

3. Public Broadcasting Service [for all purposes) -5%.

4. Music Performing Rights Societies - 4.5%.

5. U.S. and Canadian Television Broadcasters - 3.25%.

6. National Public Radio - .25%." 2/

This allocation was based upon the following primary factors:

"1. The harm caused to copyright owners by secondary
transmissions of copyrighted works by cable systems.

2. The benefit derived by cable systems from secondary
transmission of certain copyrighted works, and

3. The marketplace value of the works transmitted." 3/

Other considerations included the

quality of copyrighted program material, and time-
related considerations." 4/

I/ Based on figures provided at the time the law was enacted, Congress
estimated annual receipts of $8,700,000. See 1976 House Report at 91.

2/ - 45 Fed. Reg. 50621 (1980).
3/ Id.

'Id.
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In reaching its decision, the CRT determined that:

1. Royalty fees shall not be allocated to broadcaster claimants
for the secondary transmission of the broadcast day as a
compilation;

2. Royalty fees shall not be allocated to copyright owners
of cartoon characters;

3. Royalty fees shall not be allocated to broadcaster claimants
who have acquired rights to syndicated programming in a
market, which rights are exclusive against other broadcasters
in that market, when the syndicated programming is included
in distant broadcasts which are retransmitted into the
broadcasters market;

4. Royalty fees awarded by the Tribunal for the secondary
transmission of certain sporting events shall be distributed
to the sports claimants except when contractual arrangements
specifically provide that such royalties shall be distributed
to broadcaster claimants;

5. The Public Broadcasting Service is not a network for purposes
of 17 U.S.C. f111; and

6. The record made in the proceeding provides no basis for an
allocation of royalty fees to commercial radio. 1/

On September 23, 1980, the CRT issued its final determination

reflecting its decisions announced on July 30, 1980. The final determination

did, however, include one modification: The award of .25% to National Public

Radio was withdrawn and the allocation to the Public Broadcasting Service was
2/

increased to 5.25%. The CRT also announced its administrative costs to be

$35,000, leaving approximately $14.74 million available for distribution.

The 1978 royalty distribution decision by the CRT has been appealed to

the United States Court of Appeals by the National Association of Broadcasters,

(NAB), the Commissioner of Baseball, the National Basketball Association, the Nat-

tional Hockey League, the North American Soccer League, the Canadian Broadcasting

Corporation, National Public Radio, and ASCAP. On October 29, 1980, pursuant to a

1/ Id.
2/ 45 Fed Reg. 63042 (1980).



919

motion by the NAB, the CRT stayed distribution of all cable royalty fees collected
I/

for 1978. This order was rescinded on November 25, 1980. After receiving proposals

from the claimants concerning the scope and terms of a final order providing for

partial distribution of the 1978 cable royalties, the Tribunal ordered a 50% partial
2/

distribution effective April 16, 1981. However, on April 13, 1981, the NAB asked

the CRT to delay even the partial distribution of fees, so as to permit NAB to appeal

in court. This request was granted by the CRT, with the proviso that, if a court-

ordered stay in NAB's behalf had not been granted by April 30, 1981, the partial dis-

tribution of royalties would proceed as ordered. The Court of Appeals denied the NAB

stay request and the CRT proceeded with the 50% partial distribution on Hay 8, 1981.

On July 7, 1981, the Tribunal began its proceedings to distribute royalty

fees deposited by cable systems for secondary transmissions occuring in 1979.

During the past year, the Tribunal also conducted its first cable rate

adjustment proceedings to reflect monetary changes from inflation or deflation,

or changes in average rates charged by cable systems.

On December 17, 1980, the CRT announced that, "commencing with the iirst

semiannual accounting period of 1981 and for each semiannual accounting period there-

after, the royalty rates established by 17 U.S.C. 1111(d)(2)(B) shall be as follows:

1. .817 of 1 per centum of such gross receipts for the
privilege of further transmitting any nonnetwork pro-
gramming of a primary transmitter in whole or in part
beyond the local service areas of such primary trans-
mitter, such amount to be applied against the fee, if
any, payable pursuant to paragraphs (a)(2) through (4);

2. .817 of 1 per centum of such gross receipts for the
first distant signal equivalent;

3. -. 514 of 1 per centum of such gross receipts for each of the
second, third and fourth distant signal equivalents; and

4. .242 of 1 per centum of such gross receipts for the
fifth distant signal equivalent and each additional
distant signal equivalent thereafter." 3/

1/ 45 Fed. Reg. 71641 (1980).
i/ 46 Fed. Reg. 21637 (1981).
'/ 46 Fed. Reg. 897 (1980).
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The CRT also increased the gross receipts limitations established in sections

111(d)(2)(C) and (D) of the Act from $80,000 and $160,000 to $107,000 and
1/

$214,000, respectively.

The Tribunal's decision in this proceeding has been appealed by

representatives of both the cable and program supply industries.

5. FCC Rule Changes Affecting Cable Television and Prospects for

Further Deregulatory Measures

a. FCC Rulemaking on Distant Signal Limitations and Syndicated

Program Exclusivity Rules.

In 1976 the FCC initiated a formal inquiry to review the

purpose, effect, and desirability of the syndicated program exclusivity

rules. This was followed by a similar proceeding to review the distant

signal carriage rules. These proceedings, now complete, suggest

that while elimination of the FCC's distant signal rules would not have any

significant impact on television service, it would provide opportunities

for greater program diversity and competition. Similarly, the Commission's

study found little evidence that elimination of its syndicated program exclusi-

vity rules would threaten the supply of television programming.

As stated earlier, the 1972 cable rules adopted by the FCC were

intended to operate in conjunction with the cable television provisions of the

copyright legislation then under consideration by Congress. Under this bifurca-

tion of responsibilities, it was understood that the Commission would control

signal distribution by cable systems as part of a national allocations policy and

would protect some contractual "exclusive rights" while the copyright law would

prescribe the degree and nature of cable operators' liability for the use of

copyrighted programming. The Register of Copyrights testified before the House

1/ 46 Fed. Reg. 897 (1980).
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Judiciary Subcommittee on Courts, Civil Liberties, and the Administration of

Justice in 1979, that in enacting the compulsory license provisions, Congress

recognized the need for flexibility in FCC regulation
of cable, but they did not anticipate that the Commission
would eliminate entirely either the distant signal or
the syndicated exclusivity rules. Piecemeal revision
of the regulations, rather than outright repeal, was
clearly what Congress had in mind.

Congress entrusted to -the Copyright Royalty Tribunal
the task of adjusting royalty rates if the FCC rules
were changed, but it did not expect the CRT to have to
cope with the rates in a completely deregulated situation.
On this assumption, it placed certain constraints on the
authority of the Tribunal to adjust rates to meet a changed
regulatory environment. Had Congress anticipated complete
deregulation, it is doubtful whether those constraints would
have been imposed. 1/

Nonetheless, on July 22, 1980, the FCC adopted final regulations

which eliminated both the distant signal and syndicated program exclusivity
2/

rules. On June 16, 1981, the Commission's decision was upheld by the U.S.
3/

Court of Appeals for the Second Circuit in Halrite T.V. of New York Inc. v. F.C.C.

The fallout generated by the Commission's decision continues into these hearings.

b. Further Changes in FCC Rules Anticipated

The elimination by the Commission of its distant signal limitations

and syndicated program exclusivity rules is intended to provide an opportunity

for greater diversity and competition both in the economic marketplace and in

the marketplace of ideas. We may find that the recent FCC action represents

the tip of the iceberg.

Over the last several years, the Commission has conducted an extensive

inquiry into whether the major commercial television networks have engaged in

1/ Copyright Issues: Cable Television and Performance Rights Before the
Subcommittee on Courts, Civil Liberties and the Administration of Justice
of the House Committee on the Judiciary, 96th Cong., 1st Sess. 22 (1979)
[hereinafter cited as 1979 Hearings].

2/ Report and Order in Docket Nos. 20988 and 21284, F.C.C. 2d 45 Fed.
Reg. 60185 (1980).

3/ Halrite T.V. of New York, Inc. v. F.C.C. (2nd Cir., Docket No. 80-41200.)
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practices that are anti-competitive, hamper the judgement of affiliated stations,

or otherwise frustrate the purposes of the Communications Act ("Network Inquiry").

A critical part of this inquiry has been the review of FCC policies that may

affect the prospects for entry by additional networks. As a result of this-inquiry,

the FCC staff recommended to the Commission that it actively seek to remove existing

regulatory barriers to entry by additional networks:

If these regulatory barriers are eliminated, we are
confident that competition among networks can provide
effective solutions to problems that heretofore have been
addressed unsuccessfully through the regulation of network
behavior. This competition cannot be achieved, however,
without sensible regulation that denies firms undue
advantages and prevents monopolization. 1/

Included among the specific recommendations made by the Network Inquiry

Special Staff to the Commission were the following:

1. Repeal of the rule prohibiting network ownership of cable
systems, 47 C.F.R. 676.501(a)(1); 2/

2. Adopt proposals to increase the amount of spectrum
space allocated to MDS to make possible between 8 to
11 MDS channels per market (rather than the present
limit of I channel per market; 3/

3. Authorize experimental direct-to-home broadcasting
satellite systems and place no limits on the number
of systems that will be authorized nor any restriction
on the services to be offered or the methods of finance
to be employed; 4/

4. Subject equally-situated networks to equal regulatory
restrictions; 5/ and

5. Proceed expeditiously to adopt the proposals for VHF
drop-ins and the licensing of low power television
stations. 6/

1/ Recommendations of the Network Inquiry Special Staff, Federal Communications
Commission, 14-15 (1980).

2/ Id. at 6.
5/ Tfd. at 4-5. MVS--an acronym for "multi-point distribution service"-- is a

closed circuit common carrier microwave system transmitting a signal addressed
to multiple fixed receiving points. At present, the financial mainstay of the
MDS industry is pay television marketers who lease MDS time to provide motion
picture and other programming.

4/ Id. at 5. On April 21, 1981, the Federal Communications Commission accepted
for expedited consideration a plan by Comsat to begin direct-to-home broadcast
satellite service. For an account, see New York Times, April 22, 1981 at Dl.

5/ Id. at 15.
C/ I. at 3.

I -
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These recommendations have already resulted in several significant

developments: first, CBS .ias asked the Commission for a waiver to permit it

to own and operate cable systems which, nationwide, wold serve no more than

90,000 subscribers. CBS' request Las been supported by NBC. Second, ABC filed

a petition with the Commission seeking an outright elimination of the FCC's

cross-ownership rules prohibiting network ownership of cable systems. Third,

the Turner Broadcasting System (TBS) has asked the Commission to remove its "must

carry" requirements. These "must carry" requirements, interwoven into the fabric

of the copyright compulsory license, require cAble systems to carry the signals of

all television broadcast stations within the local service area of the cable system.

It is not for the Copyright Office to address these fundamental issues

of communications policy. We can, however, suggest that deregulation in the

communications arena, without accompanying deregulation in the program acquisition

marketplace, cannot achieve the Network Inquiry Special Staff's goals.

With respect to the TBS request, the supportive comment filed on behalf of

68 cable systems (including UA-Columbia Cablevision Inc. and Daniels & Associates

Inc, representing approximately one-half million subscribers) is of interest.

A significant portion of this group's arguments rests on free-market principles:

... to the extent that cable systems decide not to carry
local stations or that subscribers choose not to view those
stations, these are consumer choices made in a free market-
place context. I/

I/ Joint Comments filed on behalf of 68 cable systems In the Matter Of:
Petition for Rulemaking to Delete the Cable "Must Carry" Rules, File No.
RM-3786, 2 (Dec. 24, 1980).

87-393 0 - 82 - pt.1 - 59
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The formerly protectionist attitude of the Commission
toward broadcast stations has no foundation in contemporary
reality -- the reality of proliferation by cable. As that
reality takes hold, the Commission has a duty to ease its
restrictions accordingly, and to let marketplace forces
control where they did not previously exist. 1/

It is clear that, in mandating carriage of certain
broadcast stations, the Commission deprives cable
operators of the right to use those channels in the
open marketplace for more desirable and more lucrative
services. 2/

...the Commission's "must carry" rules, which mandate use
of certain cable channels for carriage of particular
stations (upon demand of the stations) impair significantly
and directly, the value of Respondent's business. These rules
defy marketplace factors and consumer preferences, violate
the First and Fifth Amendments of the Constitution, and are
contrary to the public interest. 3/

With specific reference to the Fifth Amendment, the group of 68 cable systems

added:

The mandated carriage of television signals - the
governmentally imposed use of cable TV channels - is a
taking without [just] compensation. 4/

This group thus recognizes not only the economic value of property

rights but also the efficiency and equity of decision-making through marketplace

forces, without government intervention. Protectionist arguments to support the

compulsory license have no foundation in contemporary reality - in what the

quoted statement characterizes as "the reality of proliferation by cable" and

in continued deregulation by the FCC.

6. Growth of Satellite Distribution Has Led to Greater Program Diversity

Cable television's attraction has been its ability to offer to sub-

scribers a greater variety of motion pictures, sports and syndicated shows than

I/ Id. at 4.
j/ -. at 14.
3/ Id. at 15.

O/ 1i. at 10.
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is generally available over-the-air within the system's local community. Until

recently, this diversity was principally achieved by increasing the number of

televised broadcast signals either through over-the-air reception by means of a

large central antenna or by microwave relay of distant signals. Natural limitations

in over-the-air reception and the high transmission costs of microwave relays

meant that distant signal carriage was often limited to stations in relatively

close proximity to the cable system. The constraints of technology and cost

practically precluded national distribution.

At the same time, distribution of motion pictures and other programming

through pay cable origination was in its infancy. Home Box Office, then and now

the major pay programmer, initially distributed its motion pictures through what now

look like "stone age" methods: bicycling tapes from system to system or microwave

relays. And the simplicity of distribution reflected the relatively small size

of the market being served: As Chart I indicates, 832,470 cable subscribers,

representing less than 8% of all cable subscribers, received pay cable as of

September 1976.

In creating the compulsory license, Congress recognized cable's demand

for retransmitted television signals in order to offer its subscribers a wider

array of programming. It was expected that the compulsory license would

encourage cable growth and benefit the viewing public through program diversity.

Unlike microwave relay and over-the air reception, satellite technology

provides an economical means for nationwide distribution of high-quality signals.

Recent technological developments -- coupled with FCC rule changes: (1) allowing1/
the use of smaller, much less expensive earth stations; (2) authorizing resale

common carriers to utilize satellites for the delivery of distant television
2/

signals to cable systems; and (3) eliminating the FCC pay television anti-siphoning
3/

rule - have fostered an array of cable satellite distribution networks. These

1/ 62 FCC 2d 901 (1976).
2/ 62 FCC 2d 153 (1976).
5/ Home Box Office Inc. v. FCC, 567 F. 2d 6 (2d Cir. 1977).
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networks are changing the character of cable television from a passive retrans-

mission service to a direct alternative to traditional broadcast distribution.

The following description of the new Cincinnati cable system constructed by

Warner-Amex Cable Comminication provides a vivid example of this transformation:

The Cincinnati system will use 46 of its 60 channels at the
start, an indication of how rapidly the cable industry has grown.
When Qube [Warner-Amex's two way interactive cable system proto-
type] was started in Columbus in 1977, it did not carry a single
satellite-delivered national program. The Cincinnati system will
offer more than a dozen at the start, including services devoted
exclusively to news, children's programs, movies and the performing
arts.

It will also offer four separate movie-oriented pay services
- Home Box Office, Showtime, the Movie Channel and Front Row.
According to a company official, new subscribers are taking an
average of two pay services in addition to the basic service.
In addition, individual first-run movies will be offered over
four channels at a one-time charge, usually about $3. With
that range of choices, it will be significant to see what
mixture of services subscribers buy, and how much they are
willing to spend for entertainment. 1/

Two general types of program services are presently available via

satellite: (a) retransmitted over-the-air broadcast stations; and (b) cable

origination networks.

a. Retransmitted Over-the-air Broadcast Stations.

(1) The Superstation Phenomena. Because a cable system's satellite

transmission expenses are the same whether the signal originates from a nearby

distant community or from across the nation, an economic incentive exists for

the growth of what are commonly termed "superstations". As you will note from

Chart 2, the signals of three independent television stations, WTBS - Atlanta,

WGN - Chicago, and WOR - New York, and one radio station, WFMT FM - Chicago,

presently are distributed nationally to cable systems via satellite. According to

Chart 3, the three television superstations reach approximately 56%, 26% and 16% of

I/ N.Y. Times, May 7, 1981 at C18.
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all cable homes respectively. The program schedule of these superstations generally

is comprised of movies, sporting events and syndicated shows. The stations are

particularly attractive to cable system subscribers and have caused a partial

centralization of distant signal carriage.

While some stations clearly program their broadcasts with cable in

mind, other stations claim to be unwilling participants. Cable systems have argued

that the originating station's permission for this national distribution is not needed

for cable carriage because of the availability of the compulsory license. These

unwilling superstations (a misnomer in this situation: they are not superstations;

only cable makes them so) contend that they may soon be unable to compete for the

shows they desire since they may have to pay higher rates to their suppliers,

attributable to the increased viewership by distant cable subscribers, without

income derived from such retransmissions. The alternative is unacceptable: such

stations, because of factors unrelated to marketplace values, may be forced to

acquire what they and their viewers may consider inferior programming.

Other superstations, such as WTBS - Atlanta, welcome and exploit their

new status. They have sought advertising revenue on a nationwide basis in response

to their expanded audience. To this date, however, the efforts of WTBS in acquiring

nationwide advertising have met with less than a total success.

During hearings before your Subcommittee in June, the issue of market

domination by broadcasters in the acquisition of programming was addressed by two

representatives of the National Cable Television Association (NCTA). Monroe M.

Rifkin, Chief Executive Officer of American Television and Communications Corp.

(ATC), a subsidiary of Time, Inc., and Chairman of the NCTA Committee on Copyright

noted:

There is plenty of incentive for the broadcast and program
industries to deny cable access to syndicated television product
... It has been demonstrated in recent years by the refusal
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of many program suppliers to provide programing to WTBS. 1/

Whether or not this was true in the past is open to argument. The fact that

market domination by broadcasters to prevent licensing of programming to WTBS

is not a serious problem today, however, was underscored by Thomas E. Wheeler,

president of the NCTA:

Another indication that the marketplace has adjusted to the
compulsory license is the acceptance of superstations by the
program supply industry. To avoid widespread cable distribution,
program suppliers can restrict their sales to superstations. That
is exactly what happened to WTBS when it emerged as a superstation
in 1977. All but one of the major program syndicators refused to
sell to WTBS. Now, however, the situation has changed dramatically
as all but one of the major syndicated program companies have sold
programs to WTBS. We are happy to report that the last hold-out
is currently negotiating with the superstation. 2/

(The ability of cable satellite networks to acquire programming, which is described

in detail later in this section of the statement, provides another example of how

the program supply and cable industries have been able to negotiate in the market-

place for programming.)

Mr. Wheeler went on to note that program suppliers "have simply raised

rates on programs sold to superstation WTBS to reflect the increased cable audience
3,

coverage." It has been suggested that these increased payments should offset any harm

due to cable superstation carriage. If these higher payments corresponded to freely

negotiated rates which would permit WTBS to authorize cable retransmissions, a

compulsory license for its carriage by cable systems would be both unnecessary and

unfair. On the other hand, if these new rates do not fully compensate at marketplace

values for added cable coverage, the program suppliers may still incur financial

losses through the cable importation. In any case, why should an unwilling super-

station, unlike WTBS, be forced to pay higher program rates for added cable coverage

it may not desire to reach?

I/ Statement of Monroe H. Rifkin before the House Judiciary Subcommittee on Courts,
Civil Liberties and the Administration of Justice at 10-11 (May 21, 1981).

2/ Statement of Thomas E. Wheeler before the House Judiciary Subcommittee on
Courts, Civil Liberties and the Administration of Justice at 16 (Hay 21, 1981).

3/ Id.
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(2) The FCC's "Intuitive" Conclusion. Earlier in my statement I said that

in the 1960's, the FCC had "intuitively" concluded that cable distant signal

importation harms independent television stations located within the market served

by the cable system. This intuitive assumption has been discounted by some over

the last few years, most notably during the proceeding in which the Commission

eliminated distant signal and syndicated program exclusivity rules. Now, new

evidence indicates that this discounting may have been premature.

Late last year, the A. C. Nielsen Company released its first Home Video

Index report on television viewing in basic cable (excluding pay) and non-cable

homes. The report indicated that local independent and public television stations

are viewed less frequently in basic cable homes than by non-cable families.

Summarizing its findings, Nielsen reported that "the availability via cable of

distant station signals, including 'superstations', may have the greatest impact1/
on viewing patterns." Obviously, it is premature to draw any hard conclusions.

Nielsen's findings do at least suggest that viewing of local independent stations

may decrease in areas served by cable and that the FCC's first impressions

should be examined further. A decrease in local station audience ratings is

not necessarily detrimental to public welfare when it is dictated by viewer

preferences. It is unfair, however, when it results from a governmentally

imposed skewing of competition in favor of one distribution system over another.

(3) The Copyright Status of Satellite Relays. An integral part of

the controversy surrounding superstation carriage is the possible exemption

from copyright liability for the resale carriers that distribute television

signals via satellite. Section 111(a)(3) of the copyright statute exempts from

copyright liability secondary transmissions "by any carrier who has no direct

or indirect control over the content or selection of the primary transmission or

1/ Broadcasting, November 24, 1980, at 46.
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over the particular recipients of the secondary transmission, and whose

activities with respect to the secondary transmission consist solely of

providing wires, cable, or other communications channels for the use of others..."

During her testimony before the House Judiciary Subcommittee in 1979,

the then Register of Copyrights noted that Congress, in enacting section 111(a)(3)

... did not consider the then unanticipated activities
of superstations and satellite relay services when it
exempted traditional common carriers from copyright
liability. In fact, the underlying policy reasons for
compulsory licensing may well be inapplicable here, since
the carrier my be in the position to act as a central agent
in obtaining retransmission rights in the relayed programming.
For this reason, your Subcommittee may wish to consider an
amendment limiting the scope of section lll(a)(3) to exclude
transmissions made to, by means of, or from a communications
satellite system. 1/

In January of this year, the FCC proposed to deregulate domestic2_/
common carriers and resale carriers. This step was urged by copyright owners

and broadcasters who believed that this change would support their argument that

resale carriers are not exempt from copyright liability. In this context, I will

note only that the carrier exemption of section 111(a)(3) stands on its own and

does not necessarily cover the same entities defined as "common carriers" by

the Commnications Act of 1934.

The legal status of satellite resale carriers under the section 111(a)(3)

carrier exemption may be clarified in lawsuits being heard in Syracuse, New York

and Chicago, Illinois. Eastern Hicrowave Inc., which distributes via satellite the

signal of WOL - New York, has asked the U.S. District Court in Syracuse for a

declaratory ruling that delivery of the New York Mats baseball games broadcast

on WOR does not constitute copyright infringement. In the second suit, WGN -

Chicago has challenged the unauthorized distribution of its signal via satellite

1/ 1979 Hearings at 23.

2/ In the Matter of Policy and Rules Concerning Rates for Competitive Common
Carrier Services and Facilities Authorizations Therefor, FCC Docket No. 79-
252 (January 16, 1981).
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by United Video.

In any event, I agree with the views of my predecessor and later in

my statement suggest a possible approach to this question.

b. Cable Origination Networks.

Satellite distribution is producing a proliferation of cable origination

networks not available at the time the copyright statute was enacted. Carriage

of these origination networks by cable systems is not covered by the compulsory

license; cable television systems negotiate and pay for the use of this programming

in the marketplace.

Many knowledgable observers of the cable scene have noted that these

new networks are the infrastructure. for cable's expansion and deep penetration

into the top 100 markets now served by over-the-air television service. As Monroe

M. Rifkin told your Subcommittee,

Cable is a highly capital and risk intensive business, which
in the newer markets being built today must rely largely on
cable originated programming to generate the major portion of
its revenue base. I/

That cable-originated programming, rather than secondary transmissions, is the driving

force in the expansion of existing cable systems was also underscored by Mr. Rifkin:

For example, our Savannah, Georgia system experienced stagnant
penetration at about 28.1% for years despite our vigorous marketing
efforts. The introduction of pay cable service caused an immediate
increase of penetration to 35% - all of whom subscribed to basic
cable to get pay. Similarly, when our Albany, New York system
introduced pay service, our basic cable penetration jumped 5
percentage points. Quite clearly, most of the new subscribers
in both places weren't very much interested in basic service by
itself; otherwise they would have taken basic service long before
pay was introduced. These examples are typical of the industry
experience. 2/

I/ Statement of Monroe M. Rifkin before the House Judiciary Subcommittee on

Courts, Civil Liberties and the Administration of Justice at 2 (May 21, 1981).

2/ Id. at 6.
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Cable origination networks are excellent models for assessing how cable

can develop under full copyright liability. Generally, cable origination networks

are organized by "retail packagers" who negotiate for cable distribution rights

to particular programs. Transaction costs are minimized by consolidating purchas-

ing arrangements: rather than negotiating with individual copyright owners, the

cable operator merely has to negotiate with the "retail packager" whose origination

network the operator desires to carry.

There are several different types of cable origination networks

presently distributed via satellite: (1) pay cable; (2) advertiser-supported

origination networks; (3) non-commercial public affairs networks; and (4)

religious networks.

(1) Pay Cable. Pay cable offers current motion pictures and other

specialized programming to cable subscribers generally for a payment over and

above the monthly basic service charge. Payment commonly is computed on a

monthly basis for the pay network's entire monthly schedule. Some systems, however,

charge on a "per program" basis. In addition, many cable systems now offer several

different pay packages on a multi-tiered basis. For example, Alexandria Cablevision

offers either HBO or Showtime for $18.95 per month (including basic service) or both

pay services for $24.95 per month (including basic service). As you

will note from Chart 3, the three largest pay cable networks are Home Box Office

(HBO), Shoitime and the Movie Channel. These program services are already in

approximately 31Z, 8% and 4% of all cable homes respectively.

Vertical integration of cable system and pay cable ownership is

noteworthy. (See Chart 4.) The parent firm of HBO is Time, Inc., which also

owns ATC, the nation's largest cable television multi-system operator (MSO)

serving over 1,424,000 subscribers. Of these, 1,007,000 subscribers also

purchase pay cable service. Showtime, the second largest pay service, is
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jointly owned by Viacom (whose cable systems have 494,710 basic and 247,610 pay cable

subscribers) and Teleprompter, the nation's second largest MSO with 1.3 million basic

and 444,813 pay cable subscribers. Warner-Amex Cable Communications, jointly owned

by Warner Communications and American Express Co., is the nation's fifth largest

cable operator, serving 760,000 basic and 334,000 pay cable subscribers. Warner-Amex

also owns the Movie Channel. Similarly, Spotlight is owned by Times Mirror, which

also owns Times Mirror Cablevision, the seventh largest MSO serving 606,346 basic and

361,000 pay cable subscribers. Also noteworthy is the Rainbow Pay Service, jointly

owned by three large MSO's: Daniels and Associates, Cox Cable, and Cablevision Systems.

As of April 1, 1981, these three systems together served 1,261,518 basic and 845,685

pay cable subscribers.

Two pay cable services expected to commence operation later this year

will concentrate on cultural programming. They are the Public Subscription

Network (PSN), organized by the Public Broadcasting Service, and the Entertainment

Channel, owned in part by RCA.

Chart I illustrates the headlong growth of pay cable over the last

several years. Where pay cable captured the dollars of a mere 8% of all cable

subscribers in 1976, it now garners income from an estimated 45%-47%. (See Chart 5).

Furthermore, the estimates in Chart 5 project that pay cable, in the latter part of

this decade, will be available to a substantial majority of all cable subscribers,

which by then will equal an estimated 30% of all television homes.

(2) Advertiser-Supported Origination Networks

(i) Reasons for their Development. Advertising drives

commercial television. Commercial broadcast stations charge advertising rates

according to the popularity of, or viewer attraction to, all or part of a

commercial station's programming. In the pungent slang of the trade, "broad-
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casters sell eyeballs." Because of this, commercial broadcast stations and

advertisers both have a vested interest in accurate audience viewing measurement

services; and they pay handsomely for them.

In the past, the number of homes served by cable television has been

too small to warrant special attention by advertisers. Cable television's recent

dramatic growth and projections for its future growth have, however, led

advertisers to reconsider.

In fact, there are several ways for advertisers and broadcasters to

derive benefit from the burgeoning cable market. Some "willing" superstations have

attempted to profit from the added audience by increasing advertising rates. Other

entrepreneurs have created advertiser-supported satellite program origination

networks geared directly to the cable market.

In the not-too-distant future, nationwide cable audience measurement

will provide advertisers with accurate data to compare cable rate cards

to those of commercial television and other media. This development should

boost the prospects for advertiser-supported cable networks. Cable television,

with its specialized programming, offers advertisers the opportunity to direct

their messages to selected viewers, much like special interest magazines do

today.

Many large advertisers, including Bristol-Myers, Anheuser-Busch,

Sears, Roebuck and Company, General Electric, Pepsi-Cola, and Kellogg have

already purchased commercial time on cable origination networks.

Robert Alter, president of the Cable Television Advertising Bureau,

senses a "revolution" in the cable advertising industry. Mr. Alter endorses

predictions like those recently made by analyst Paul Kagan, who estimates that

total cable advertising revenue will rise from $45 million last year to $2.2
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1/
billion by the end of the decade. As a step toward fulfilling this prophecy,

the advertising firm of Young and Rubicam recently announced that it will place

more than $12 million worth of billings on cable for its clients. Indicating

that this commitment merely represents a "start," Ira Tumpowsky, Vice-President

and Group Supervisor for cable at Young and Rubicamsaid that placement of the

advertising "underscores" the agency's belief that 1981 will be "the year when

cable television matured to the point where it could be considered along with
2/

any other media."

There are several types of advertiser-supported networks (see Chart 9):

some offer their programming entirely free to cable systems; others are "hybrids,"

charging only a minimal payment to offset expenses presently not compensated for

through advertising revenue; and one network has begun to pay cable systems for

its carriage.

(ii) Advertiser-Supported Sports Networks; the Unique Problem of

Televised Sports. Very early on, sports programming became an important

factor in selling cable television subscriptions. Until recently, carriage of

sports programming on cable was generally limited to retransmissions of local

and distant television signals.

Unlike motion pictures and syndicated shows, sports programming is

basically ephemeral: once a sporting event has taken place, it has little

residual value for repeated uses. As with yesterday's newspaper, nothing is

so old as a game whose final score is known. Thus the sports entrepreneur

has only one shot with his or her sporting event.

Sports leagues argue that cable. importation of currently "strong,

teams on distant signals may undercut the home gate, the value of broadcast

1/ New York Times, Feb. 24, 1981 at D21.

2/ Daily Variety, May 20, 1981, at 1.
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rights, and fan loyalty for a team located in the same area as the cable

system. Those effects could undermine the overall health of professional

sports leagues.

Congress and the FCC have long acknowledged the special status of

sports programming. They have done so by providing statutory and administrative
1/ 2/

protection in the form of antitrust exemptions and sports exclusivity rules.

The FCC's sports exclusivity rules attempt to protect the interests of sports

rights holders. The notification requirements of the rules are burdensome,

however, and the rules themselves can produce anomalies. Consider the following

examples:

The FCC rules permit the cable importation of a local
sporting event only if the event is also available on a
local TV station. Other program distribution services
within the area of the sporting event, (i.e., STV, MDS,
and other local TV stations) are not permitted similar
unauthorized use. However, assuming a local sporting event
is available on a local TV station, the cable system is not
required to retransmit the game solely from the local station
but can rather import the same game from a distant station
with different announcers, commercials, etc., thereby
violating the exclusivity bargained for by the local TV
station and the sports proprietor. As an example, assume
that the New York Mets are playing the Atlanta Braves in
Shea Stadium and the game is being televised in New York
on WOR. A cable system located in New York is permitted,
under the FCC rules and the copyright compulsory license,
to retransmit the signal of WTBS, Atlanta, which is also
carrying the game. The ability of the New York Mets and
WOR to market the game in the New York area may be hampered
by the dilution of their audience due to the cable carriage
and consequent viewership by cable subscribers of the
Atlanta station.

1/ Pub. L. 87-331 (as amended) 15 U.S.C. § 1291-1293 (1975).

2/ 47 C.F.R. 176.67 (1975).
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A sports promoter of a prize fight to be held in the
Houston Astrodome may desire to license the fight for
over-the-air broadcast throughout the country excepting
Houston (in order to protect the live attendance gate).
The fight promoter, who is risking his or her own capital
on the promotion, should be entitled to make this deter-
mination. Nevertheless, this decision may be frustrated
by cable importation within Houston of a distant television
signal broadcasting the fight. Although this event may be
protected under the Commission's rules, a Houston cable
system may conceivably carry the event through an "innocent"
mistake in violation of the FCC rules without incurring
any copyright liability beyond the compulsory license payment.
The prospect of impairing the "live" gate for the fight may
induce the promoter to transmit the fight either on pay
cable, an "advertiser-supported" cable sports network, or
into theaters located outside the Houston market. This
decision could be detrimental not only to the television
stations located outside Houston that are in competition
with other program distribution services, but also to the
audiences of these stations that may be deprived of viewing
the event.

Allegations of FCC rule violations are not uncommon. Recently, the

San Francisco Giants filed a petition with the Commission asking that several

cable systems in the San Francisco area owned by Telecommunications Inc., Viacom

and Castro Valley TV, be fined for carrying eight Giants' home baseball games with

the Atlanta Braves via retransmissiona of WTBS, Atlanta. Despite the Giants'

contention that the cable systems were properly notified of the Giants' exercise

of their sports exclusivity rights, these cable systems apparently retransmitted1/
the games.

(iii) Sports Availability on Cable Originations. Cable television

operators have historically feared that copyright owners would be unwilling to

grant licenses for cable transmission, thus necessitating cable retransmission.

Whether or not this was true in the past. is debatable. Today, however, cable

television's success in direct marketplace negotiations with sports rights

holders disproves the unwilling-to-license contention.

1/ For an account of this petition, see Broadcasting, February 23, 1981
at 70 and Cablevision, February 23, 1981 at 12.
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As Chart 3 illustrates, two of the most popular advertiser-supported

origination networks are ESPN and the USA Network. Each of these are "hybrid"
1/

type networks with revenues coming both from advertising and cable system payments.

ESPN transmits sports programming 24 hours-a-day; the USA Network includes

sports as a major segment of its schedule. Both ESPN and the USA Network have

bargained with sports rights holders for the cable transmission rights to many

sporting events - the NCAA, North American Soccer League, National Basketball

Association, National Hockey League, Major League Baseball and professional

tennis. The last column of Chart 3 indicates that USA and ESPN program services

are already available to approximately 43% and 36% of all cable subscribers

respectively. Furthermore, the "Percent Change" column demonstrates a phenomenal

rise In subscribership during the period of June 1980 through February 1981.

In addition to the sports diversity provided by ESPN and the USA Network,

many Individual baseball team, including the New York Yankees, New York Mats,

Los Angeles Dodgers, Philadelphia Phillies, Pittsburgh Pirates and Chicago White

Sox, have negotiated agreements with cable television and STY systems for the

carriage of many of their games.

Cable is aggressively moving to satisfy the insatiable American

appetite for sports. Its widening success belies generally the need for a

compulsory license to supply sports programs.

(iv) Additional Advertiser Supported Networks. Cable advertiser-

supported networks also offer other types of diverse programming. Three such

services, Cable News Network (CNN), Satellite Program Network (SPN), and Spanish

International Network (SIN), each have distinctive characteristics.

1/ Chat Simmons, Chief Executive Officer and President of ESPN recently said
In Cablevision (May 11, 1981 at 40) that he doesn't think ESPN will need a
dual revenue stream and expects advertising to take over for system tithing
of about 4 cents per hose.

/1
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The Cable News Network, like WTBS - Atlanta, is part of the Turner

Broadcasting System. It provides what has been lauded in the industry is an

"innovative" 24 hour-a-day news service which now reaches approximately 25% of all

cable homes. As you will note in Chart 3, the number of homes receiving CNN has more

than doubled between June 1980 and February 1981. CNN is a "hybrid" type network;

in addition to receiving advertising revenue, CNN charges cable systems a fee

ranging between 15 to 20 cents per subscriber per month.

The Satellite Program Network (SPN) offers programming of particular

interest to women. Unlike the "hybrid" advertiser supported networks, SPN

provides its signal to cable systems free of charge. Two other networks offering

their program service for free are the Modern Satellite Network and ARTS. ARTS,

which is part owned by ABC, Inc., is the first of several program services geared

specifically to cable and owned by commercial television networks to begin trans-

mission. In addition, three new networks, CBS Cable, Cinemerica, and Beta, all

plan to offer their program services to cable systems without any payment.

One cable network that parallels the relationship between commercial

television networks and their affiliated stations is the Spanish International

Network (SIN). Commercial stations pay their affiliates for the added audience

levels made available through affiliate carriage. Similarly, SIN, which transmits

Spanish language programming, pays cable systems for its carriage at the rate of

ten cents per month for each Spanish surnamed subscriber. The proposed UTV Cable

Network, aimed at women and being developed jointly by UTV and Charter Publishing

(publisher of the Ladies Home Journal and Redbook) also will pa cable systems for

its carriage (See Appendix 1).

(3) Noncommercial Public Affairs Network. Two additional services,

C-SPAN and the Appalachian Community Service Network, provide public affairs

information to cable subscribers. Unlike CNN, which also provides public

affairs information, these services operate on a non-commercial basis. C-SPAN

87-393 0 - 82 - pt.1 - 60

I"
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is of particular interest to Congress since it transmits live the proceedings

of the House of Representatives. C-SPAN is presently availa'le to roughly 36%

of total cable homes.

(4) Religious Networks. There are presently four religion-oriented

satellite services available to cable systems free of charge. The Christian

Broadcasting Network (CBN) is the largest, being transmitted to more than 9

million cable homes.

c. Origination Services Have Altered Cable System Marketing Strategies.

When the copyright statute was enacted, cable systems generally

transmitted all of their secondary transmissions to their subscribers for a

single monthly "basic service" charge. The sliding-scale royalty schedule for

the compulsory license, applicable to cable systems whose annual "basic service"

gross receipts exceed $320,000, is keyed to this marketing technique.

The traditional marketing of secondary transmissions as "basic service,"

however, has been altered in two ways because of technological advances and the

greater programming alternatives that are available via satellite distribution.

First, computer micronization has led to the development of "address-

able" channel converters. These converters enable cable systems to offer their

subscribers a wider range of program selection through different "tiers" of

service, with each tier consisting of a specified number of channels, purchasable

by subscribers at various increments of cost. For example, a cable system

may include in its "basic service" all local and "near" distant signals,

and offer a "satellite cluster" tier of programming for an added charge.

Problems can arise when this cluster tier includes secondary transmissions

(i.e., WTBS, WOR, WGN) as well as advertiser-supported origination networks

(i.e., CNN, ESPN, USA Network). (Pay motion picture programming usually

is included in yet another tier or mlti-tiers of service.) This marketing
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strategy, now established in several systems, may have the unintended effect

of artificially reducing the "basic service" gross receipts base and the

accompanying level of royalty payments made under the compulsory license.

Second, the profit potential of tiering and multi-pay services

available via satellite distribution further strains the compulsory license

mechanism. Cable systems are no longer being built or acquired for their

present "basic service" revenues. Pay and other services are now the driving

force. If you will refer to Chart 6, you will note that many MSO's are actively

seeking franchises for new cable television systems to serve the major markets.

The intense bidding for these franchises has caused many franchise applicants to

offer "basic service" at a below-cost price or for free; this enhances their

prospects of being awarded the franchise and they believe that "basic service"1_/
losses can be easily recouped through the tiering of other services.

Offering low-cost or free basic service causes an inappropriate

devaluation of the "basic service" gross receipts base and the accompanying level

of royalty payments made under the compulsory license. Although the Copyright

Royalty Tribunal has authority under section 801(b)(2)(A) to deal periodically

with the free or below-cost basic service, it is unclear whether the Tribunal or

Copyright Office has authority to solve the range of problems that may be

encountered through tiering. Furthermore, it seems likely that continual

changes in cable marketing strategies would make any solutions determined by

either the Tribunal or the Copyright Office obsolete before their practical

application.

I/ For example, both applicants for the Boston, Mass. franchise are offering
low-cost basic service. Warner-Amex has proposed to offer a basic service
tier of 36 channels for $5.95 and has also promised a free l1-channel service
to the elderly. Cablevision, Warner-Amex's competitor for the Boston
franchise, has offered a basic cable tier of 52 channels for $2.00 per month.
For a further account of below-cost and free basic service, see Technology +
Economics, Inc., The Emergence of Pay Cable Television, Volume IV: The Urban
Franchising Context, at 25 (1980) (hereinafter cited as Pay Cable Report].
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d. Originated Services Lessen the Commercial Significance of

Secondary Transmissions.

The growth of satellite origination networks also raises a funda-

mental question of whether a compulsory license covering all signals permitted

under FCC rules is still warranted. As I have noted earlier, the trend towards

origination programming appears crucial to the prospects for cable television

growth in the major markets. The question of where unlimited secondary trans-

missions fit into the overall scheme of cable development has been raised by

several prominent members of the cable industry:

Thomas E. Wheeler, president of the NCTA:

... FCC studies and cable industry experience have
demonstrated that while distant signals are important
to cable's consumer acceptance there is, nonetheless,
a decreasing marginal value to each additional signal.
One reason this occurs is because of the duplicated
programming which makes independent stations look alike. I/

Stephen Effros, executive director of CATA:

Cable's opportunities are limited only by the energies
of the people who are operating the systems. Distant
signal is not the name of the game anymore. It's a
lot of other things. 2/

Gustave Hauser, chairman of WarnerAmex Cable Communications, Inc.:

The importance of distant signals has diminished because
cable is acquiring a product of its own which is separate
and specifically geared toward cable. 3/

1/ 1979 Hearings at 159 (statement of Thomas Wheeler).
2/ TVC, December 15, 1979 at 53.
S/ Cablevision, August 4, 1980 at 36.
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Although at one time distant signal retransmissions may have been indis-

pensable elements of cable television, the success of cable origination networks

indicates that this is less and less so. As more cable origination networks commence

operation, the value of distant retransmissions will further diminish. The most

telling evidence on this point is found in the A.C. Nielson Company Report on Tele-
1/

vision 1981 which measures prime time viewing by cable subscribers where pay cable

and advertiser supported cable programming is available. During each of the last

three measurement periods, July 1980, November 1980, and February 1981, estimated

viewing by these subscribers of pay cable and advertiser supported cable programming

exceeded estimated viewing of all independent television stations (both local and
2/

distant) by margins of 3.2%, 1.7%, and 3% respectively.

Furthermore, the fact that these alternative sources of programming are

acquired in the normal marketplace manner demonstrates the ability of copyright

proprietors and cable television operators to do business, either individually or

through middlemen packagers.

In light of these developments and assuming a compulsory license is to

be retained in some form, your Subcommittee may wish to consider whether it is

essential or appropriate to permit unlimited cable importation of distant tele-

vision signals under the compulsory license.

7. Growth and Acquisitions Within the Cable Television Industry

a. "Mom and Pop" Cable System Ownership on the Decline.

The composition of the cable television industry has changed drama-

tically since passage of the copyright statute.

Since 1976, the number of basic cable subscribers has risen by an

estimated 83% to roughly 19.7 million subscribers. (See Chart 5.) This number is

expected to swell to approximately 45 million by the end of this decade, with a

1/ Report on Television 1981, A.C. Nielsen Company (1981).

2/ Id. at 12. When calculated as a percentage of actual viewing, the figures
rise to 5.3%, 2.2%, and 3.9% respectively.
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substantial portion of growth coming in the major television markets. Between

1976-1979, pre-tax net income of the cable television industry has more than

doubled from $57.7 million to $199.3 million (See Chart 8).

Until recently, the cable industry was an agglomeration of small "mom

and pop" systems and larger multi-system operators. Although there are many still

in existence, the inevitable demise of "mom and pop" systems has been recognized

by many followers of the cable industry including Westinghouse Chief Operating

Officer Daniel L. Ritchie:

Cable is far enough along that we're not in the ma-and-pa
syndrome, and yet, it's not so far along that it's mature. 1/

This natural evolution within the cable industry has been caused by several

factors. Many of the small systems were built with only a 12-channel capacity.

This limited channel capacity cannot accommodate the wide array of programming

now available and many small systems do not have the cash resources necessary

for rebuilding to accommodate "state-of-the-art" channel capacity. Further-

more, as franchises in the larger markets are awarded, franchise-hungry

companies will seek to increase their subscribership through acquisition of

existing cable systems. As a result, the value of existing cable systems has

escalated so greatly over the past few years that many smaller operators find

it difficult not to sell out.

b. Competition for Franchises in the Larger Television Markets.

Let us first examine the ii tense competition underway for franchises in

the larger television markets. As yoL will note from Chart 6, major franchises were

awarded in 1980 in 12 major communities including Dallas, Pittsburgh, Dearborn,

Cincinnati and New Orleans. In addition, franchise awards have been made, or are

expected shortly, in Santa Ana, Fairfield and the Chicago suburbs. Finally, bids

have been or are expected to be submitted in the near future in 17 cities including

I/ Cablevision, February 23, 1981 at 41.
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New York, Los Angeles, Boston, Denver, Miami, Baltimore and the District of Cloumbia.

Particularly noteworthy is the continuing prominence of the major MSO's,

principally Warner Amex, Cox Cable, Storer, ACT (Time, Inc.), Canadian Cable Systems

and Teleprompter, in the bidding for new franchises. (See Chart 6.) This phenomenon

is attributable in large part to the considerable capital expenditures necessary to

wire these markets. Even in cases where awards are ma4e tc small local firms, quick

acquisitions often result. A report on the pay cable industry by Technology +

Economics, Inc., provides the following account of the awards of Houston cable

franchises:

Within a few months after receiving their awards, three of
the four local firms, instead of building, moved to sell
a majority interest in their firms under arrangements that
would bring their principals immense capital gains. Warner-
Amex bought an 80% interest in Houston Cable Television.
Storer bought 80% of Houston Community Television, the
black firm, and gave its principals the option of buying
into its local subsidiary. In October 1979, Gulf Coast
Cable Television announced plans to sell a 76.5Z interest
to Warner, but the move was forestalled by a suit filed
against Gulf Coast and the Houston City Council by the
losing contender, the Goldberg group. I/

c. Acquisitions of Existing Cable Systems.

Acquisition of existing cable systems has also been gaining momentum.

Robert Hughes, former official of the NCTA and former Chief Operating Officer

of Communications Properties, Inc. before its acquisition by Times Mirror,
2/

sees the process of consolidation within the cable industry as "inevitable." -

If you will refer to Chart 7, you will see that since March 1976, 11 of the 25

largest MSO'a either have been acquired by or merged with, or are in the process of

being acquired by or merged with, some of the largest multi-faceted businesses

in the United States including Westinghouse, American Express, Times Mirror, and

Cox Broadcasting. The purchase price for the pending merger of Teleprompter with

I/ Pay Cable Report at 41. For a detailed account of the Houston franchising
awards, see John Bloom, "The Invasion of the Cable Snatchers," Texas
Monthly, March 1980.

2/ Cablevision, December 17, 1979 at 128.
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Westinghouse is estimated at $646 million dollars.

Other major corporations, not now heavily involved in cable television,

have expressed interest in acquiring cable systems. These include Hearst Corpora-

tion, Taft Broadcasting, Scripps-Howard, Dow Jones & Company, and Knight Ridder

Newspapers.

In April 1981, the twenty-five largest MSO's comprised a total of

11,698,684 subscribers, representing approximately 57% of all basic cable sub-

scribers. (See Chart 4.) When the second 25 largest MSO's are added, the percentage

of total cable subscribers increases to approximately 69%. As the present major

MSO's further penetrate major television markets and smaller cable systems are

consolidated with major MSO's, industry concentration will continue to rise.

8. Transaction cost implications of the cable television compulsory license.

a. Compulsory license intended to minimize transaction costs.

As I pointed out earlier, your parent Committee concluded in 1976 that:

... it would be impractical and unduly burdensome to require
every cable system to negotiate with every copyright owner
whose work was retransmitted by a cable system. Accordingly,
the Committee has determined to ... establish a compulsory
copyright license for the retransmission of those over-the-
air broadcast signals that a cable system is authorized to
carry pursuant to the rules and regulations of the FCC. 1/

In his testimony before your Subcommittee last month, Monroe M. Rifkin

reiterated the burdens that he believes would be incurred under full liability:

There are 4,350 cable systems, each carrying an average of
five distant signals, (2 networks, 2 independents and 1 educa-
tional) each with a minimum of 6 - 17 hours of programming per
day. Although it would be impossible to estimate the number of
transactions that would be necessary, it is clear that the simple
multiplications of 4,350 cable systems times 1,000 program
suppliers seriously underestimates the probable number. While
most program suppliers offer several programs, the number of
contacts required to program five channels, 17 hours per day,
365 days a year would be enormous. 2/

1/ 1976 House Report at 89.

2/ Statement of Monroe M. Rifkin before the House Judiciary Subcommittee on
Courts, Civil Liberties and the Administration of Justice at 8-9 (May 21,
1981).
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Experience under the cable television compulsory license demonstrates,

however, that the license shifts costs into other areas, rather than minimizing

them. Furthermore, the Copyright Office would suggest that the transaction

burdens alluded to above are speculative and represent a hypothetical "worst-case

scenario." It is also possible that transaction costs can be reduced through

various alternatives under full copyright liability.

b. Costs under the compulsory license.

Host, if not all, government regulation of industry results in costs

to the interested parties and to the public; regulation under the cable tele-

vision compulsory license is no different. As you will note on page 18, the

1980 Licensing Division costs for administering the compulsory license totaled

$323,950. This suma does not include the costs incurred for staff time in the

Office of the Register and the Office of the General Counsel devoted to cable

television issues. Furthermore, a substantial amount of moneys are extended

by the Copyright Royalty Tribunal in conducting cable royalty distribution and

rate adjustment proceedings and in preparing for judicial appeals of its cable

television determinations.

Costs are also incurred by cable television operators under the

compulsory license with respect to the following activities:

1) The filing with the Copyright Office of initial Notices of

Identity and Signal Carriage Complement;

2) The updating of Initial Notices as changes in cable system

ownership or signal carriage complement occur;

3) The semi-annual submission to the Copyright Office of

Statements of Account containing an extensive amount of1/
detailed information.

1/ On July 28 of this year, the Copyright Office is conducting a public hearing
to determine what information presently required in the Statement of Account
forms may be deleted within the statutory constraints of section 1l1(d)(2)(A).

/)

- / /,k\
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4) Representation before the Copyright Office during public hearings and

rulemaking proceedings concerning the administration of the cable

television compulsory license; and

5) Representation before the Copyright Royalty Tribunal (and the Court

of Appeals should a CRT determination be appealed) during cable tele-

vision royalty rate adjustment proceedings.

Furthermore, costs are incurred by the copyright owners of programming

under the compulsory license with respect to the following activities:

1) Examination of Licensing Division files in preparation for cable

television royalty distribution;

2) Representation before the Copyright Office during public hearings

and rulemaking proceedings concerning the administration of the

cable television compulsory license;

3) Representation before the Copyright Royalty Tribunal (and the

Court of Appeals should a CRT determination be appealed) during

cable television royalty distribution proceedings (in cases

where the copyright owners are unable to agree among themselves

as to a proper distribution); and

4) Representation before the Copyright Royalty Tribunal (and the

Court of Appeals should a CRT determination be appealed) during

cable television royalty rate adjustment proceedings.

All told, the costs incurred by the interested parties and the public

under the compulsory license certainly run into millions of dollars. There are

alternatives to compulsory licensing of cable secondary transmissions that can

minimize transaction costs and, at the very least, eliminate public revenues

being used for government regulation.
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c. Methods of minimizing transaction costs under full

liability.

During hearings in May before the House Energy and Commerce Subcommittee

on Telecommunications, Consumer Protection, and Finance relating to Competition

and Deregulation, Stanley M. Been, Senior Economist of the Rand Corporation and

former Co-Director of the Network Inquiry Special Staff to the FCC, commented on

the effectiveness of the cable television copyright compulsory license:

The manner in which the copyright question was "resolved" for
cable virtually guaranteed that the resolution would be short lived.
Instead of adopting an arrangement in which program producers would
retain exclusive rights to the use of their products -
full copyright liability - a compulsory license was adopted.
The defects of the compulsory license were obvious. The initial
fee schedule was too low. The mechanism for adjusting the
schedule in the face of changing conditions was inadequate. And
the procedure for distributing fees was non-existent.

Predictably, the outcome has been a disaster that the recent
FCC action deregulating cable only highlights. Virtually every
action taken by the Copyright Royalty Tribunal has consumed an
inordinate amount of resources and has been the subject of judicial
appeal. With the FCC no longer in the picture, it is reasonable
to expect the parties to focus even more of their resources at the
Tribunal. This is sad because it is so unnecessary. The adoption
of full copyright liability would contribute to economic efficiency,
and, at least as important, would eliminate one source of continued
governmental involvement in the cable industry. .1/ (underscoring added.)

It is not easy to predict whether, absent a compulsory license, secondary

transmissions of distant nonnetwork programming will continue to be available to

cable subscribers; that will ultimately depend on consumers. If so desired, this

form of programming still may be available through various alternative means that

would not, as suggested by the cable industry, necessitate one-on-one bargaining by

every cable system operator for every program carried on every channel.

I/ Statement of Stanley M. Besen before the House Energy and Commerce
Subcommittee on Telecomiunications, Consumer Protection, and Finance
at 6 (Hay 20, 1981).
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(1) Negotiations conducted with multi-system operators. As noted in

the preceding section of this statement, the twenty-five largest MSO's represent

approximately 57% of all basic cable subscribers; when the second 25 largest

MSO's are added, the percentage increases to approximately 69%. This percentage

will continue to rise as the present major MSO's further penetrate major tele-

vision markets and smaller cable systems are consolidated with major MSO's. These

MSO's may be in a position to acquire secondary transmission rights for all of

their cable systems thereby reducing individual transaction costs. Furthermore,

separate MSO's can possibly band together to reduce transaction costs in the

acquisition of programming. We have already seen this occur in the formation of

the Rainbow Pay Service discussed earlier.

Although the ability of small non-affiliated cable systems to negotiate

secondary transmission rights individually still may be impaired, the various cable

television copyright bills presently before your Subcommittee do provide exemptions

from copyright liability for small cable system secor ry transmission activity.

(2) Willing superstations. Another possibility is that willing super-

stations may acquire rights from their program suppliers to authorize cable carriage

of their television broadcast stations. (A transition period before the imposition

of full liability, during which time existing broadcasting agreements will expire,

may enable such stations to include cable transmission rights in new contracts.)

(3) Program retailers. Although the programming would not necessarily

emanate from television broadcast stations, program retailers may appear to

package the same types of programming available on independent stations (motion

pictures, sports, and syndicated shows) for cable origination networks. The

cable origination network model discussed on pages 32,- 40 demonstrates how

program retailers can thereby minimize transaction costs.

(4) Collective rights organizations. Section 1(e) of the 1909 copyright

law and section 106(4) of the present law provide copyright protection for the

public performance of nondramatic musical works. Theoretically, the imposition
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of this protection could have necessitated individual negotiations between music

copyright owners and users of each musical work. However, performing rights

societies, principally ASCAP, BHI, and SESAC, emerged in the marketplace to

administer the collection and distribution of royalties to copyright owners on

a collective basis. Perhaps a similar type of organization would appear in the

private sector under full copyright liability to administer the rights governing

cable retransmissions.

9. Impact of the Cable Compulsory License on Competing Technologies.

The size, nature and dominance of the large MSO's in the cable tele-

vision industry leads us to examine the impact that the cable compulsory license

may have on competing telecommunications industries.

Technological advances have thrust telecommunications industries into a

period of transition and reorganization. What was once a scarcity of programming,

limited by virtue of available electromagnetic spectrum space, may, through the

advent of direct broadcast satellites (DBS), low-power television, subscription

television, MDS service, video discs and cassettes and cable television, now be

characterized as the television of abundance. Each of these technologies will

compete for the viewer's dollar. It is not clear which, if any, will survive or

thrive in their competition with traditional over-the-air broadcasting and with

one another. Whether or not they survive, however, is best determined in the

marketplace; the government should not block one technology in order to protect

the economic benefits of a user of another technology.

Thomas E. Wheeler, President of the NCTA echoed this philosophy with

specific attention to DBS:

No one is frankly overjoyed by the new challenges to our
market, but we firmly believe that those challenges should be
met in the marketplace. Government should not preclude new
services from giving cable a full and fair run for its money. 1/

1/ Washington Post, February 22, 1981 at K8.
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Stephen Effros, Executive Director of the CATA, expresed similar views with respect

to DBS before your Subcommittee in 1979:

Now, Comsat has proposed IDBS], and they say they could
get it going if they got all their authorizations imme-
diately, possible 1983. They are talking about six
channels. Would it be competition to cable? Yes; sure
it would be competition to cable. Would we invite or
enjoy that competition, no problem at all. 1/

As these quotations illustrate, the cable television industry appears ready to

accept competition, without government intervention, with the new telecommunications

technologies. It is reasonable to ask, however, how "full and fair" that competition

can be when, among all the program distribution services, cable television is the

only one that stands outside the marketplace for a portion of its product.

Both the Carter and Reagan Administrations have affirmed the marketplace

as the preferred mode for organizing the telecommunications industry. Richard M.

Neustadt, Assistant Director of the Domestic Policy Staff at the White House,

declared in 1980 in a speech entitled Communications Policy In The Carter

Administration:

In the last decade, technology opened up wide opportunities
to increase communications channels. Policy responded haltingly
at first, but the milestones led to competition: Bell was told
to accept competitors' telephone attachments; TV sets were changed
to help UHF reception; the skies were opened to competing satellites;
the restrictions on pay cable were knocked down.

These and other decisions are giving the U.S. the most diverse
communications systems in the world. This Administration did not
start that trend, but we do support it. Wider choices mean people
get more of what they want. Competition spurs innovation and
efficiency. Where the marketplace works, it does a better, faster
job than any regulator. 2/

Likewise, in April of this year, Malcolm Baldridge, Secretary of Commerce,

and William F. Baxter, Assistant Attorney General, Antitrust Division, Department

1/ 1979 Hearing at 212 (statement of Stephen Effros).

2/ R. Neustadt, U.S. Dept. of Commerce, Communications Policy in the
Carter Administration, 3-4 (1980).
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of Justice, speaking for the Reagan Administration, addressed the role of the

marketplace with respect to direct broadcast satellites:

The Commission has been a leader in promoting free market
competition and deregulation in telecommunications over the
past decade. The Administration strongly supports these goals. I/

The United States Department of Justice ... supports the
adoption of a scheme that minimizes regulation of DBS and
instead places maximm reliance on the marketplace. Such
a scheme will assure that competitive forces rather than
Commission regulation will determine the ultimate direction
of DBS, 2/

Why should the government intervene on the side of the powerful enter-

prises that are more and more directing cable's growth? Such governmental inter-

vention imposed by the cable compulsory license skews the marketplace for copy-

righted programming in favor of cable television and may improperly threaten the

financial viability of competing telecommunications services to the detriment of

the public.

10. International Implications of the Cable Television Compulsory License

What the U.S. does in the area of cable will be noted abroad and

have important implications for our interests there. These implications deserve

close attention. The industries we are concerned with here make significant

contributions to the U.S. balance of trade. There is every reason to believe

that the size and importance of these contributions will increase. In the tele-

communications field -- particularly program production - the United States is

already the single most important copyright exporting state.

I/ Letter from Malcolm Baldridge, Secretary of Commerce to Robert E. Lee,
Acting Chairman of FCC (April 7, 1981).

2/ Comments of the United States Department of Justice In the matter of
Inquiry into the Development of Regulatory Policy in Regard to Direct
Broadcast Satellites for the Period Following the 1983 Regional
Administrative Radio Conference, Gen. Docket No. 80-603, 2 (April 30,
1981).
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Copyright treatment of cable television retransmissions is keenly

debated throughout the world and especially in Western Europe. The legal scene

in Europe today is as unsettled as was ours in the 1970's. From one state to

another, there are conflicting court decisions and legislative proposals to deal

with cable's copyright liabilities - all reflecting the interests of government

broadcasting authorities, viewing publics and commercial concerns. By the

simple commercial importance of our programming, how our law treats that cable

programming will have an impact upon what appears reasonable to European lawmakers.

Copyright treatment of cable television in Europe is influenced

principally by three treaties: the treaty of Rome establishing the European
1/

Economic Community (EEC), the European Agreement on the Protection of Television

Broadcasts, and the Berne Convention for the Protection of Literary and Artistic

Works. It is, however, the Berne Convention which has been the principal copyright

forum for European discussion of legal regulation of cable. Its provisions

governing the minimum exclusive rights of copyright owners with respect to

rediffusion by wire generally have the effect of assimilating cable retransmissions

to broadcasting. What has divided Europe, however, is precisely the issue we are

facing here: what is the role of private, voluntary licensing, and when is it

appropriate to supplant the market by a system of compulsory legal licensing.

States such as France, the Federal Republic of Germany and Belgium

have already voiced support for distribution through the market, though often

favoring blanket licensing systems over completely individual negotiations on

a per-program basis. Whether regarded as predicated upon a commitment to the

1/ The Copyright Office is not expert in the law of the EEC, but that treaty
is significant in establishing common principles governing the free movement of
goods and services within the EEC, including broadcast signals. Development of
the law of the EEC as it affects transnational television signals and cable
retransmissions can be as important as copyright legislation and treaties in
shaping the European cable market.
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rights of the copyright owner or to market economy principles, these nations have

resisted compulsory licensing of copyrighted programs for cable. It is important

to remember how small Europe is in telecommunications terms in comparison to the

U.S. Transnational broadcasting is a natural phenomenon which Western Europe has

partly regulated. When a U.S. motion picture is licensed for German broadcast,

it can be received in parts of Austria. Austrian cable law is therefore of

significance to both the Austrian and German markets.

We are the principal motion picture, television and music exporter in

the world today: Foreign buyers are not going to give our sellers a much better

deal than they or our sellers can command here at home. When the copyright law

of the largest exporting nation of motion pictures and television programming

contains a compulsory license for cable retransmissions of that very programming,

it is hard to persuade importing states of the workability and fairness of voluntary

licensing arrangements. They are, after all, business men and women seeking

the most desirable programming at the lowest price.

Cable is relatively new and small in Western Europe. The impact

of compulsory licensing on U.S. foreign distribution practices and revenues

has not yet become large. But states which import our programming, or receive

foreign signals carrying our programs from neighboring countries, do see in

the U.S. compulsory license a powerful precedent for their own local action,

to the detriment of American income from our foreign trade in copyrighted

works. In fact, Austria recently amended its copyright law to establish a

compulsory retransmission license for cable systems, keying remuneration to the

value of the right in the country of origin.

Ruben Mettler, the Chairman and Chief Executive Officer of TRW, Inc.,

noted recently:

Few changes in the domestic American economy in
the postwar period appear to me to be as significant
and as inadequately recognized, particularly by national

87-393 0 - 82 - pt.1 - 61
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policy makers, as those changes - heavily influenced
by technology -- which increasingly bind the domestic
economy to the rest of the world, and make it a more
dependent subelement of a larger and more powerful
economic system.

These binding forces exert a discipline on national
policy makers by creating significant conflicts between
politics and policies which are popular domestically
but incompatible with international reality. They
force on business executives the recognition that many
of their markets are worldwide in scope and that they
must compete worldwide to survive In those markets. I/

This insight, according to Hr. Mettler, is particularly relevant in two

areas of our economy, one of which is communications and information processing.

Both the communications and information processing industries are heavily freighted

with intellectual property rights - patents, trademarks, and copyrights. As the

world markets for these U.S. products and services grow, so does our stake in

foreign and international law regulating these kinds of property.

Telecommunications, theatrical motion pictures - with music and

sound recordings -- are all part of the service sector of our economy which has

shown dramatic gains in our international export trade. The United States enjoys

a market competitive advantage, in a period of waning American advantages

elsewhere, in the organization of our copyright industries, the level and depth of

their talent, and their prestige from decades of admired success.

This has been recognized by the new Administration. On April 20, 1981,

U.S. Trade Representative William Brock announced the U.S. Government Work Program

on Trade in Services. In making his announcement, Mr. Brock pointed out that:

Services trade is the frontier for expansion
of export sales.

1/ R. ettler, "Technology: A Powerful Aspect for Change," in M. Feldstein,
The American Economy in Transition (National Bureau of Economic Research:
1980) 598.
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Aggressive cultivation with foreign markets
by U.S. service industries is as critical to
our economic recovery as is increased export of
goods. 1/

In that announcement, Mr. Brock specifically identified movies,

advertising, and communications among the "services" constituting our "frontier".

In a draft of a study on trade in motion pictures, the U.S. Trade Representative

elaborates:

Inadequate copyright protection - of filmed entertainment
arises as cable and satellite systems become more w4 Iespread
abroad. These new transmission systems possess the capability
of picking up and retransmitting broadcast signals for which
they have not paid, or not paid a "reasonable," copyright fee
to the copyright owner.

Retransmission of broadcast signals without appropriate
authorization also infringes on the exclusivity rights for
which the broadcaster paid in negotiating his fee for renting
the film. Efforts to apply copyright law on a crossborder
basis in Western Europe have in turn raised questions as to
whether copyright enforcement would not interfere with the
free flow of services as provided for in Article 59 of the
Treaty of Rome. The uncertainty surrounding copyright
protection is in itself an impediment to trade since the
copyright owner may be unwilling to authorize broadcast of
his materials without being assured that the agreed geo-
graphical scope of the broadcast will be respected.

Most industrialized nations are signatories to the Berne
Convention which calls for respecting copyright law for the
life of the author plus 50 years. The applicability of the
Berne Convention to the problem of importing crossborder
signals without paying royalty fees remains to be worked
out, however. In the industrializing nations there is often
no copyright protection at all. 2/

If the U.S. Government Work Program on Trade in Services fulfills its

potential, it may be possible for the Congress to assess this and other copyright

1/ Office of the United States Trade Representative, Press Release at I (April
20, 1981).

2/ Draft study by the United States Trade Representative: Trade Issues in the
Motion Picture Industry 14-15 (1981). (Quotation used with permission.)
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i, Conclusions, Recmendations, and Caoments on Proposed Legislation.

a&# ?ositioa and Recomedations of the Copyright Office.

(1) The Cable Eompulaor Licenase Should Be Eliminated

Based upon a review of the operation of section III of the Copyright

Act, of technological and industry developments since 1976, and of the funda-

mental premises upon which the cable compulsory license rests, the Copyright

Office has concluded that, subject to two exemptions that I will discuss shortly,

the compulsory license of section 111 should be eliminated, or, at least,

signiflcantly modified.

Cable television system perform copyrighted works for profit when

they retransmit broadcast programming to their paying subscribers. As a matter

of principle, the government should not impose a compulsory license mechanism
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on copyright owners that deprives them of fair compensation for retransmission

of their works. This was the conclusion reached originally by the Copyright

Office when it assisted in the preparation of the 1964 and 1965 revision bills,

the first legislation considered in the modern effort that led to the Copyright

Act of 1976. In its Supplementary Report on Copyright Law Revision, the Office

reviewed the arguments of the copyright owners and cable systems for and against

liability and concluded:

On balance, however, we believe that what community
antenna operators are doing represents a performance
to the public of the copyright owner's work. We
believe not only that the performance results in a
profit which in fairness the copyright owner should
share, but also that, unless compensated, the per-
formance can have damaging effects upon the value
of the copyright. For these reasons, we have not
included an exemption for commercial community
antenna systems in the bill. 1/

In the course of legislative consideration of the various copyright

revision bills from 1965-1976, Congress decided to impose a compulsory license,

rather than full liability, for secondary transmissions by cable. This decision

was largely influenced by two considerations: first, the Supreme Court had already

ruled that cable systems did not "perform" copyrighted works within the meaning of

the outdated Copyright Act of 1909, and, hence, did not infringe copyright when they

retransmitted programs; second, Congress was unwilling to risk the possibility that

full copyright liability would stifle the growth of cable, even driving most systems

out of business because of high transaction costs, or the refusal of program owners

and broadcasters to grant licenses to cable systems.

The general principle of the copyright law is that copyright owners are

entitled to receive fair compensation for the public performance of their works,

I/ SUPPLEMENTARY REPORT OF THE REGISTER OF COPYRIGHTS ON THE GENERAL REVISION
OF THE U.S. COPYRIGHT LAW: 1965 REVISION BILL, (House Comm print, 1965)
at 42.



960

especially in the case of performances for profit. Cable systems perform copyrighted

works for profit when they make secondary transmissions of such works. Copyright

owners will be more confidently assured of rightful compensation if that compensa-

tion is determined by contract and the market rather than by compulsory license.

In the last five years, the cable industry has progressed from an

infant industry to a vigorous, economically stable industry. Cable no longer

needs the protective support of the compulsory license.

A compulsory license mechanism is in derogation of the rights of authors

and copyright owners. It should be utilized only if compelling reasons support

its existence. Those reasons may have existed in 1976. They no longer do.

The compulsory license should be eliminated. The Copyright Office

recomnds retention of the present exemptions of section 111(a), retention

of section 111(b) to qualify said exemptions, and two new exemptions.

(2) Arguments for Retention of the Cable Television Compulsory License.

During his testimony before your Subcommittee on June 11, 1981,.

Wilbur D. Campbell, Deputy Director, Accounting and Financial Management Division

of the U.S. General Accounting Office, succinctly summarized the arguments put

forward by representatives of the cable television industry for retention of the

present cable television compulsory license provisions. I would like to address

address each of these arguments in turn:

(i) Compulsory license is less of a subsidy to cable operators than

the Federal license broadcasters have to distribute their products over the
I/

airwaves. It is true that broadcasters are able to utilize broadcast spectrum

space at. no cost. Whatever subsidy that may be incurred from this use, however,

is borne by the general public and Congress has considered recently the imposition

1/ Statement of Wilbur D. Campbell before the House Judiciary Subcommittee on
Courts, Civil Liberties and the Administration of Justice at 39 (June 11,
1981) (hereinafter cited as GAO Statement].
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1/
of a spectrum fee to be paid by broadcasters for their use of the airwaves.

The subsidy afforded cable television systems under the copyright compulsory

license is not .taken from the general public but rather from a limited segment

of the public: the copyright owners of the very programming which is the life

blood of cable television.

(ii) Cable nperators could not practicably negotiate with every
2/

copyright owner whose work was retransmitted by a cable system. Although it

may be true that individual cable television systems may not be in the position

to negotiate for all of their programming, the largest cable systems constituting

over 69% of all cable subscribers may be able to do so. Furthermore, as the

satellite origination network model described in section 6(b) of the statement

and the various methods of minimizing transaction costs considered in section 8(b)

of the statement demonstrate, alternative licensing mechanisms governing secondary

transmissions in a full copyright liability context may be available.

(iii) Cable operators could not compete in the marketplace with major
3/

independent broadcasters for the exclusive use of quality programming. The

acquisition of quality programming by more than twenty cable origination networks

and the expansion of broadcaster activities in cable ownership and programming

suggest that this concern is unfounded. The entrance into the cable program

production market of companies such as CBS, Oak Industries, T.A.T. Communications,

and its sister company, Tandem, further belies this contention. Norman Lear,

founder of T.A.T. and Tandem has said:

Like in the beginning days of television, there's an
explosion in the need for material to fill expanding cable
and subscription markets. 4/

It is anticipated that this "explosive" demand for programming by cable will

continue to be met by a greater number of program suppliers in the marketplace.

I/ See e.g., H. R. 3333, 96th Cong., Ist Seas. 1414 (1979).
2/ GAO Statement at 39.
/ Id.

W/ Washington Star, June 28, 1981 at Cl.
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(Iv) Since the Importation of itidependent distant signals is of de-

creasing importance and will be of little importance to large urban cable system

In a few years, the sarketplace should be allowed to work its course and largely11

eliminate the use of cable compulsory licenses without legislative change. Even if

we assume that distant independent, network, or nonconercial broadcasting signals

are not carried, section 11(d)(2) of the Act still requires a copyright compulsory

license payment and accompanying Statements of Account, regulation by the Copyright

Office and possible royalty distribution by the Copyright Royalty Tribunal for "the

privilege of further transmitting any nonnetwork programming of a primary transmitter

in whole or in part beyond the local service area of such primary transltter." The

illogic of this situation is evident: vhile the compulsory license may no longer

be needed, government intervention and expense In administering the license

mechanism will remain.

(3) New Exemptions for Local and Network Signals

The Copyright Office recommends that a new exemption be granted for the

secondary transmission by cable system of local broadcast signals. The Office also

recomnds that, in those cases where the cable system is located in a television

market that is not served by the three national television networks (ABC, CBS, and

NBC), a further exemption should be granted to permit the simultaneous importation

of distant signals containing network programing to the extent necessary to provide

a full complement of network service to that market.

The exemptions for retransmission of local and network signals should

be subjected to the same prohibition now contained in section 111(c)(3) against

program alteration and substitution of commercials.

These exemptions from exclusive rights seen justified by the finding

of Congress In 1976 that retransmission of local signals and network programming
2/

does not injure copyright owners. Indeed, if the FCC continues its "must carry"

1/ GAD Statement at 39.
1/ 1976 louse Report at 90.
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rules, cable systems must have an exemption for those signals that the government

obligates them to carry. Also, since the contracts between copyright owners and

the networks assume national penetratiou of all television markets served by the

network, importation of network programming into those few markets not adequately

served, would not seem harmful to the copyright owner.

(4) Transition Period

If you decide to eliminate the compulsory license of section 111,

the Office recommends adoption of a transition period during which time the

compulsory license would remain in effect. Such a transition period would ease

the change from a compulsory license system to an exclusivity system and should

facilitate the development of middlemen to clear rights for cable systems, or the

formation of a nongovernmental society to administer cable transmissions rights on a

collective basis. It may also facilitate the further development of alternative

sources of programming. It is also likely that, with the expiration of existing

contractual agreements between program suppliers and broadcasters, cable systems

and/or middlemen could compete for the rights to program materials.

(5) Full Liability for Satellite Resale Carriers

Finally, the Copyright Office recommends amendment of section 111(a)(3)

to make clear that the activities of satellite resale carriers are not within

this exemption. Section 1l1(a)(3) exempts from copyright liability secondary

transmissions "by any carrier who has no direct or indirect control over the

content or selection of the primary transmission or over the particular recipients

of the secondary transmission, and whose activities with respect to the secondary

transmission consist solely of providing wires, cables, or other communications

channels for the use of others ... " We would support this clarification whether

the compulsory license is retained or eliminated. However, clarification of

section 1l1(a)(3) is more significant if the compulsory license is retained.
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b. Carriage of public broadcasting stations.

Your Subcommittee may wish to encourage carriage by cable television of

noncommercial educational stations either through an exemption (in cases here no

local public broadcasting station otherwise exempt is available) or alternative

mans.

We offer this proposal tentatively because of the character of both the

Public Broadcasting Service (PBS) and National Public Radio (NPR). In some ways,

like providing coast-to-coast distribution of programs to member stations, PBS and

NPR act like networks. In others PBS and NPR are different: Their funds come not

from advertising, but from grants, a Federal contribution, and donations from the

public; their methods of acquiring programming are different; and the control over

what station will carry what programs lies primarily with the stations themselves.

Because PBS and NPR are not treated as networks in CRT proceedings, the producers

of its programing may file claims to participate in the distribution of compulsory

license royalties.

We believe that the public, in all markets, should have access to

PBS and NPR programming. To the extent that PBS moves in the direction of

advertising,-and even product advertising support - as has been publicly

discussed by management leaders of the PBS system - its treatment can be

assimilated to the exemption treatment proposed here for comrcial network

programming.

If, as has also been proposed, PBS or NPR develop also a pay cable

service, that programming would, of course, even under the present compulsory

license, be subject to full copyright liability. The problem now, however,

would be to devise a statutory mechanism, exemption or otherwise, to reflect

the special PBS and NPR situations now and accommodate possible future changes.
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c. Assuring access to sports league programming.

During his testimony before your Subcommittee, R. E. Turner, Jr.,

President of Turner Broadcasting System, Inc. (superstation WTBS - Atlanta and the

Cable News Network) and owner of the Atlanta Braves baseball club and Atlanta Hawks

-basketball club, suggested that the various sports league agreements and member

league clubs would prevent WTBS from acquiring in the marketplace the necessary

rights for cable carriage of a sports team's programming beyond its exclusive local

territory:

For instance, major league baseball has always insisted
on territorial exclusivity regardless of the amount of
money that would be paid for telecasts under a system of
strict copyright liability. The leagues would never
grant national rights in violation of their own internal
territorial agreements which grant individual monopolies
to each team. 1/

As described in section 6(b)(ii) of our statement, cable importation of

league sporting events broadcast on distant signals may undercut the home gate, the

value of broadcast rights, and fan loyalty of another member club located in the

same area as the cable system. The Office has concluded that adequate protection

should be afforded to sports leagues to minimize this potential damage.

The sports leagues have already begun to market sports programming to

cable networks, such as USA and ESPN. And there is no reason in principle why,

outside traditionally protected club territories, leagues cannot be expected to

wrket their games to cable systems or superstations.

Should the projected difficulties in acquiring sports programming referred

to in Mr. Turner's statement actually occur, Congress may wish to follow the policy

l/ Statement of R.E. Turner, Jr. before the House Judiciary Subcommittee on
Courts, Civil Liberties and the Administration of Justice at 14 (June 17,
1981).
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exprtssod i the aatitrust provitioos of Title 15, U.S.C. 112927 in order to balance

tke Interest o* the sports l"gue with the desires of stations and cable networks.

d. 2 ato on .. R 326 and 1. 3Hg4.

The Copyright Offlice supports, in substantial part, the two bills,

U.K. 3520 and 3.1. 38M, introduced by Coastessen Frank. Both of these bills

conform to the Office's prnciel recomeadations:

I) The imposition, after a transition period, of full copyright

liability for cable secondary transmissions;

2) An exeqtion from copyright liability for cable carriage of

local signals;

3) An exemption from copyright liability for cable carriage of

uacessary distant network programing; and

4) An affirmative clarification of the copyright liability of

satellite resale carriers.

Both bills contain provisions that warrant specific attention:

(1) Length of the transition period. Both bills provide for the

abolition of the compulsory license and the imposition of full copyright liability

for cable secondary transmissions as of January 1, 1983. Thus, the bills provide

approximately a one and one-half year period of transition. In our testimony in

April before the Senate Comittee on the Judiciary, the Office recommended a

transition period of between three to five years. Although a one and one-half year

period my permit an orderly conversion to a full liability model, you may wish to

consider lengthening the period to better met the objectives set forth in section

l1(a)(4) of our statement.

I/ Pub* L. 89-800, 66(b)(l), Nov. 8, 1966, 80 Stat. 1515:
(The antitrust exemption in 15 U.S.C. 11291J ... shall not apply to
any joint agreement ... (with respect to the pooling of telecast rights)
which prohibits any person to whom such rights are sold or transferred from
televising any games within any area, except within the home territory of a
member club of the league on a day when such club is playing a game at home.
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(2) Exemption for secondary transmissions made by "small" cable systems.

H.R. 3528 and H.R. 3844 exempt from copyright liability secondary transmissions

made by cable systems serving fewer than twenty-five hundred subscribers that are

not affiliated with any MSO. The Copyright Office has not suggested an exemption

for small systems. However, the Office is mindful of the political pressures

surrounding this issue of the 5111 compulsory license. The Office also recognizes

that certain compromises may be necessary to achieve practical solutions that will

serve the public by allowing the market to operate and will make the legislation

acceptable to Congress as a whole. A small system exemption along the #lnes

of Representative Frank's proposal may achieve these results.

Should your Subcommittee seek modifications in the proposed small

system exemption, you may wish to adjust the numerical subscriber level (to 5000

subscribers for example), or key the exemption to cable systems located outside

of the 100 largest television markets.

(3) Preemption of retransmission requirements or restrictions. In

addition to dealing with copyright issues, H.R. 3844 also proposes an amendment

to the Communications Act of 1934. Section 5 of H.R. 3844 would preempt the FCC and

state and local authorities from imposing any requirements or restrictions governing

cable carriage of broadcast stations. This provision would effectively eliminate

the Commission's sports program exclusivity rules, .network non-duplication rules,

and "must-carry" rules.

Imposition of full copyright liability should negate the need for all

but the last of these rules. The recission of the "must-carry" rules i however, is

another matter. As stated in the beginning of this statement, the Copyright Office

is not appearing as telecommunications experts. However, in our non-expert opinion,

it seems appropriate for Congress to consider further deregulation of the cable

television industry, along with competing program distribution services, upon their
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e. Comments on H.R. 3560.

H.R. 3560, introduced by Representative Kastenmaier, represents a middle

around solution which addresses several of the program suppliers' concerns, while,

at the same time, assures continued cable access to broadcast signals through

compulsory licensing. Taken in this light, the bill does cure some of the apparent

deficiencies of the present compulsory licensing mechanism. However, the Copyright

Office respectfully suggests that the proposal's emphasis is misplaced. We have

tried compulsory licensing with its attendant government regulation. Rather than

attempt to revise the compulsory license, we should seize the opportunity to use

the marketplace.

Nevertheless, should Congress determine that the cable television

copyright compulsory license should be retained, several aspects of H.R. 3560

deserve consideration:

.. (1) Distant signal limitations. The bill would make the compulsory

license available for a limited number of distant signals; specifically, those

permitted by the FCC to be carried on July 1, 1980. As noted earlier in our

statement, the development of originated services, both pay and advertiser sup-

ported, has lessened the comnrcial significance of secondary transmissions.

Because of the diversity of programming available through these services, the

Copyright Office believes that it is neither essential nor appropriate to permit

unlimited cable importation of distant television signals under the compulsory

license.

(2) Syndicated program exclusivity rules. The problem of carriage of

syndicated programming is addressed in the bill in two ways. First, H.R. 3560

retains the Commission's syndicated program exclusivity rules in effect on July 1,

1980. Second, it authorizes the CRT to establish additional rules.

Retention of the Commission's syndicated program exclusivity rules would



969

provide some limited protection to the suppliers of that programming. On the other

hand, the rules are so complex, confusing and difficult to .enforce that their

actual effectiveness is reduced. Permitting the Tribunal to impose additional

syndicated program exclusivity rules could provide additional protection. However,

it is the.judgment of the Copyright Office that the expense involved in rulemaking,

implementation and oversight, accompanied by the possibility of judicial appeal,*

would outweigh any benefits accruing from the regulation.

(3) Just and reasonable rates. Section 3 of H.R. 3560 would authorize

the Tribunal to set the cable royalty schedule at "Just and reasonable rates" subject

to review every three years. As the then Register of Copyrights testified before

your Subcommittee in 1979, "[n]o one can argue that the fee structure of section

III was based on any scientific analysis of market value, comparable rates or

potential damage. It was the result of a series of compromises and nothing more."

No government organization, no matter how competent or well intentioned,

can supplant the marketplace in the setting of fair royalty rates. This amendment,

however, would at least allow the CRT to use its best collective judgment as to

what rate would closely approximate the free market. In this regard, it may be

useful to provide the Tribunal with more specific criteria with which to set the

rates, possibly along the lines of the objectives set forth in section 801(b)(1)

concerning rate adjustments under the mechanical and jukebox compulsory licenses.

Enabling the Tribunal to review the cable rates every three years, rather than

every five years as under the present statute, may achieve a better correlation

to marketplace rates. However, you should consider whether the added government

regulation and industry uncertainty resulting from such frequent reviews outweighs

these benefits.

1/ 1979 Hearings at 23.
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(4) Protection for sports programing. Section 2 of the proposed

legislation would grant sport team full copyright protection with respect to

cable distant retransmission of Same within a radius of 50 miles of the stadium.

The provision recognises the unique ephemral nature of sports programing and

specifically addresses the impact of cable importation on live gate attendance. It

does not, however, deal with the problem of mrket dilution and loss of fan loyalty

which my occur through the uncontrolled Importation of Sams between two

different team afflliated with the sam league.

(5) Royalty distribution for radio carriage. During its distribution

of 1978 cable royalties, the CIT found,

. that the record of this proceeding provides no basis
for any award of cable royalty fees for the distant carriage
of radio signals. The record Is inadequate to establish the
extent of cable carriage of radio programing. Moreover, the
record fails to show the value of such programing as would
justify the award of royalties to commercial radio claimants,
or support a finding that the carriage of coinsrcial radio
signals is harmful to radio stations. 1/

The bill attempts to assure benefits to radio program producers by mandating

distribution of a portion of the royalty pool to than. Section 111(d)(4) of

the statute provides that the cable royalty fees shall,

... be distributed to those among the following copyright
owners who claim that their works were the subject of
secondary transmissions by cable system during the relevant
semiannual period:

a a a

(C) any such owner whose work was included In nonnetwork
programing consisting exclusively of aural signals carried by
a cable system in whole or In part beyond the local service
are of the primary transmitter of such program.

It would appear that the proposed amendment is unnecessary since the afore-

1/ 45 Fed les* 63040 (September 23, 1980).
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mentioned provision of the statute already calls for distribution of royalties to

copyright owners of works included in nonnetwork programming upon an evidential

shoving.

(6) Smll ssten exemption. Section 1(c) of the bill would provide

a free compulsory license governing secondary transmissions made by cable

system serving less than 5,000 subscribers. As discussed earlier in this

statement, there may be practical and political reasons for creating a small

system exemption. You may wish to consider, however, whether it is appropriate

to exempt "small systems" affiliated with large NSO'a. Furthermore, although this

bill would require no royalty payments from roughly 80 of the total cable system

universe, it would still require the submission by then of Notices and Statements

of Account with their attendant government regulatory apparatus.

(7) Subpoena power. Section 6 of the bill would give the CIT subpoena

powers in both its royalty distribution and rate adjustment proceedings. Assuming

that Congress determines that the Tribunal should continue these activities with

respect to the four compulsory licenses, the grant of subpoena powers would be

a modest but important tool in effectively administering the provisions of the

statute.

(8) Judicial stay* Section 7 of the bill strikes out the first sentence

of section 809 of the statute and substitutes the following in its place:

Any final determination by the Tribunal under this chapter
shell become effective thirty days following its publication.

When the bill was introduced, Representative Kasteanmler said that this amendment

was intended to "eliminate a provision of present law which appears to require
1/

an automatic stay in distribution of royalties upon judicial appeal.- It is

unclear whether the amendment accomplishes this result since the final sentence

.L/ 127 Cong. R c. 12151 (daily ed. May 21, 1981) (remarks of Rep. Kastenmier).

87-393 0 - 82 - pt.1 - 62
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of section 809, which would remain in effect even after the amendment, states:

Where the proceeding involves the distribution of royalty
fees under section 111 or 116, the Tribunal shall, upon
expiration of such thirty-day period, distribute any royalty
fees not subject to an appeal filed pursuant to section 810.
(underscoring added.)

f. Comments on the agreed licensing proposal.

Last month, my predecessor as Register of Copyrights, Barbara Ringer,

testified before this Subcoittee on the cable-copyright controversy. The former

Register noted that the FCC's cable deregulation has left section 111 "crippled andI_/
in urgent need of legislative repair," and then opined that the Commission's

changes are "too great to be appropriately and effectively redressed in2/
CRT proceedings" and that "new legislation to deal with this changed situation is

3/
warranted."-- As a possible solution, Ms. Ringer offered for consideration a

proposal based on the concept of "agreed licensing.'

In essence, this proposal traces in operation the compulsory license

mechanism provided in section 118 of the law for the use of nondramatic musical

works and pictorial, graphic, and sculptural works by public broadcasting entities.

Agreed licensing is intended to encourage the parties to reach voluntary licensing

agreements for the secondary transmission by cable systems of copyrighted television

and radio programing. An exemption from the antitrust laws would be provided to

facilitate these negotiations. In the event that the parties are unable to agree,

the Copyright Royalty Tribunal would step in as a last resort to set terms and

rates which would be, unless superseded by voluntary accords, binding on all parties.

1/ Statement of Barbara Ringer before the House Judiciary Subcomittee on
Courts, Civil Liberties and the Administration of Justice at 6 (June
25, 1981).

2/ Id.

3/ Id.
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Royalty payments made under the agreed license would ordinarily be paid by cable

systems directly to copyright owners. However, in cases where the identity of the

copyright owner is unknown, the cable system would pay the royalties into a

special interest-bearing fund to be distributed to claimants by the CRT. In order

to assure appropriate payments to copyright owners, cable system operators would

be required to log the carriage of their secondarily transmitted programming.

The Copyright Office shares the expressed concerns on the urgent need

for legislative change and the inability of the Tribunal to rectify the damage

brought upon the compulsory licensing system by the FCC's actions. However, the

Office believes that agreed licensing, while possibly in acceptable alternative to

compulsory licensing in 1976, is neither necessary nor desirable under present and

projected future circumstances.

The agreed licensing proposal presented rests on an assumption which

may have been applicable in 1976 but no longer is today: that it would be

impossible "to require cable systems to stand and bargain with every known and

unknown copyright owner of every copyrighted program carried on every station

on every channel retransmitted."-

Such one-on-one bargaining is not now necessary in cable, and would not

be under the principles of the Copyright Office proposal, or of the two bills

introduced by Representative Frank presently before the Subcommittee.

What are we talking about? Simply, and only, the nonnetwork program

fare on imported distant signals. We are not talking about programs to exempted

systems, from must carry signals, or from the proliferating cable network feeds,

whether advertising supported or for free. As to that nonnetwork programming on

imported distant signals - primarily movies, syndicated shows, and sports - will

those programs disappear from cable viewers' screens? Definitely not. In the

_/ Id. at 11



974

transition period, the compulsory license will continue to provide such pro-

gramming unabated. In the same transition period, many of those programs - old

movies and syndicated shows - will emerge from present exclusivity contracts and

come on the market for placement with new exhibitors.

In light of all this, the "stand and bargain" prospect is not for-

bidding. It is not a serious problem. Every cable system now has diverse

programming available, and will have, willy nilly.

What, however, if in addition to all this, cable systems desire to

acquire more programming? First, most cable viewers - and the overwhelming

majority of those who will not be linked to an exempted small system -- will get

their cable services from MSO systems which are quite able to fend for themselves.

Moreover, middlemen are in place now -- the cable networks. And more

are on the way. What do we mean by a middleman? Simply'a program purveyor who

supplies the program ready for performance or display with all the rights and

clearances bundled in. That is what broadcast networks and television program

syndicators have done for decades; and cable networks and the same program

syndicators are doing it for cable, and will continue to do so.

Finally, there is the contention that program suppliers won't sell

to cable - a curious contention, supported in these hearings only by assertion.

Program suppliers are selling - both motion picture producers and sports clubs

- to broadcasters, cable networks, and pay services. And more producers are

entering, including very recently Tandem - T.A.T., Oak Industries, CBS, and Turner.

In sum, middlemeh are in place, and will continue to grow in numbers, to

distribute the product. And the transaction costs are no greater than those to which

the co-inications industry is accustomed to in broadcasting. In addition, the

appearance of wholesalers with catalogs of programs and program packages, and
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of ASCAP and BHI - like clearance systems, is altogether possible.

There is no dearth of middlemen to obviate one-on-one bargaining.

There is no need for compulsory licensing. Nor for agreed licensing.

Notwithstanding the incorrectness of this "transactions impossibility"

assumption, the concept of agreed licensing in its application to cable secondary

transmissions may prove as objectionable as the present system, if not more so.

The proposal is intended to encourage copyright proprietors and cable

system operators to enter into voluntary agreements. It is unclear, however,

how this would be accomplished since either side may find it advantageous to

allow the CRT to determine terms and rates.

The proposal is also intended to reduce government interference and

minimize costs. Yet, costs may be incurred by cable television operators under

agreed licensing with respect to the following activities:

1) The logging of programming included in secondary

transmissions;

2) The individual payment of royalty fees to known

copyright owners;

3) The cumulative payment of royalty fees to unknown

copyright owners via a special interest-bearing fund;

4) Negotiations aimed at reaching voluntary accords; and

5) Representation before the Copyright Royalty Tribunal

during cable television royalty rate setting proceedings

(in cases where the cable television operators and

copyright owners are unable to negotiate marketplace

term and rates).

Costs also may be incurred by copyright owners of programming under

agreed licensing with respect to the following activities:
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1) Examination of programming logs in order to assure proper

royalty payments and distribution;

2) Negotiations aimed at reaching voluntary accords;

3) Representation before the Copyright Royalty Tribunal during

cable television royalty distribution proceedings for royalty

fees paid into a special interest-bearing fund for unknown

copyright owners (in cases where the copyright owners are unable

to agree among themselves as to proper distribution); and

4) Representation before the Copyright Royalty Tribunal

during cable television royalty rate setting proceedings

(in cases where the cable television operators and copyright

owners are unable to negotiate marketplace rates).

The potential government interference noted above is evident.

In short, the transaction costs of compulsory licensing or agreed

licensing are likely to be higher than in a market solution, and probably much

more so. And the Tribunal can only approximate, in a cumbersome manner, what the

market itself can tell you directly.

Finally, the proposal fails to provide broadcasters with the same

rights afforded to all other competing program distribution services: the

ability to acquire and distribute programming on an exclusive basis.

g. Final remarks on the cable issue.

In closing, the Copyright Office sees cable television on the verge

of becoming a major telecommunications force in its own right. Promises of the

late 1960's and early 1970's of cable's potential are now becoming a reality.

Cable television is no longer the step-child of television broadcasting, nor

should it be treated as such.

In suggesting that the principle of full copyright liability, presently

applicable to cable originations, be extended to govern cable retransmission of
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distant nonnetwork programming, the Copyright Office does not expect that the

cable television industry will be deprived of needed programming, nor deflected

from its present remarkable course of growth.

Your Subcommittee has heard from numerous witnesses representing the

cable television industry that cable subscribers will be deprived of diverse

programming if cable systems are unable to make secondary transmissions of distant

broadcast signals under a compulsory license. This contention simply is not true

under the principles of the Copyright Office proposal or of the two bills intro-

duced by Representative Frank presently before the Subcommittee.

There is now, and will continue to be, diversity in cable programming:

First, all cable systems, of whatever size and location, will have a

full complement on network programming. Free.

Second, all cable systems, whatever size and location, will have in

addition, all local signals, including, in some cases, local independent stations.

Free.

Third, all cable systems, of whatever size and location, can have

numerous non-fee cable origination network program services which are proliferating.

(See chart 9.) Free.

Fourth, if a small system exemption is incorporated in any new legislation,

all those exempted systems may have all of the program sources already described,

Plus all imported signals, without limit. Free.

All those program sources spell DIVERSITY. And for those programs,

cable systems need not bargain. They won't even have to pay. Furthermore, all

cable systems, of whatever size and location, might be encouraged, through

exemption or otherwise, to carry programming emanating from noncommercial

educational stations.
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Nor is that all. All systems, of whatever size and location, will

have access to the pay services, like 1BO and Showtime, and the advertiser

supported services that presently require a fee, like Cable News Network,

USA Network and ESPN (although, as discussed earlier, these types of services

may ultimately be offered for free relying solely on advertising revenue as

the source of income).

Do cable systems have to stand and bargain for these pay and advertiser

supported services? Not on a per program basis, one-on-one, but on a package basis

with a middleman. Do they have to pay? Yes: established market rates.

The imposition of full copyright protection will also provide a certain

and secure basis for all forms of program delivery systems, including traditional

over-the-air broadcasting, cable television, direct broadcast satellite, sub-

scription television, pay HDS services, low-power television, videodisc and

videocassettes, to compete in the marketplace and develop as consumer preferences

direct.

It is not easy to predict whether, absent a compulsory license, secondary

transmissions of distant nonnetwork programming will continue to be available to

cable subscribers; that will ultimately depend on consumers. If so desired, this

form of programming still may be available through various alternative means.

First, willing superstations may acquire rights from their program suppliers to

authorize cable carriage of their television broadcast stations. (A transition

period of between three to five years before imposition of full liability, during

which time existing broadcasting agreements will expire, may enable such stations

to include cable transmission rights in new contracts.) Other possibilities are

that retailers may appear to package the same types of programming available on

independent stations (motion pictures, sports, and syndicated shows) for cable
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originstlon networks or a private organiatioe vil be formed to edminister

the rights on a collective basis.

Durlg his testimony Is June, Thomas heeler cautioned your Subeomittee

that the elimination of the copulsory license would inevitably result Is price

increases to cable subscribers:

Ve think you will find, as we bave, that the inevitable
result of revision of the Act will be that people pay more
nd get leas. V_

The offering of low-cost and free "basic service" in many mew franchise proposals

suggests that increased subscriber charges may not be "inevitable."

Although the Report of the Sloan Commission on Cable Commicatioms

was written in 1971, before the practical application of satellite techmlogy

to cable services and the lessening of regulatory constraints by the FCC, it

has served as a fairly accurate guide to ceT-le development. i its Report,

the Sloan Comission describes the changlug programing market under full

copyright liability:

In the early years, cable systems will probably have to
pay stations. Later, whon cable system are larger, the
negotiated price night be sero, or even payment by the
foreign station for the additional viewers to wbom the
cable system provides access. /

The elimination of the "oust carry" rules in 33. 3844 may hasten this occurrence.

Also, as discussed earlier, several satellite cable origination networks offer

their programming to cable system free of charge, with more in the offing.

1/ Statement of Thomas I. Wheeler before the House Judiciary Subcomittee o
Courts, Civil Liberties and the Administration of Justice at 21 (May 21, 1981).

2/ Sloan Report at 57.
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Furthermore. the Spanish Intern~tional Network, already pays affiliated cable

systems for its carriage and UTV viii soon be doing the same. In a recent

presentation before Wall Street entertainment analysts, Dan Aaron, President of

Coscast Corporation's Cable Division, one of the top twenty-five MSO's, and former

Chairman of the NCTA, observed that this trend will continue in the future:

The next phase of the industry, Aaron said, will be one
in which there will be a shift from basic to advertiser-
sipported cable programming and where "the cable operator
will be paid for his channel," something he claimed the new
program services, particularly those from the networks,
already realize they will eventually have to do. I/

Field Communications, owner of five UHF television stations in San Francisco,

Boston, Chicago, Detroit and Philadelphia, may be readying itself for this

transition in its appointment of Michael Martin Kiasey as cable relations manager

for its stations. In discussing his appointment with Broadcasting magazine,

Mr. Klasey noted "that cable is essential to broadcasters, especially to [UHF
2/

stations)" because carriage on cable systems extends a broadcaster's reach.-

As you wrestle with the difficult interrelated issues of copyright and

telecommunications policies inherent in the cable television controversy now

before you, it would be helpful to recall the words of the Sloan Commission

a decade ago:

In the end, cable must grow as conventional television
has grown: on the basis of its own accomplishments. As it
takes on an identity of its own, the current debate over
distant signals and the passion it arouses, as well as the
disputes concerning the rights over local broadcast signals,
will come to appear insignificant stages in the growth of a
total television system. 3/

1/ Broadcasting, February 23, 1981 at 85.
Y/ Ip.7/ N1oan Report at 62.
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I. PERFORMANCE RIGHT FOR SOUND RECORDINGS

1. Position of the Copyright Office

H.R. 1805, introduced by Representative Danielson, places before the

Congress again the proposal to adopt a performance right for sound recordings.

A performance right would compensate the creators of copyrighted sound recordings

for the broadcast or other public performance of their works. The Copyright Office

has testified before this Subcommittee many times, in favor of performance rights

legislation. We continue to support a performance right for sound recordings.

Efforts to enact a performance right for sound recordings date back1/
to the early part of this century. When the bill for general revision of the

copyright law was enacted, Congress included the anti-piracy protection for sound

recordings that had been part of the Copyright Act since 1972, but deferred

action on the difficult and controversial issue of performance rights pending

a study and attendant legislative recommendations by the Copyright Office. On
2/

the basis of its extensive review of the issues, the Copyright Office study-

concluded that no valid reason existed, either in law or in policy, for denying

creators of copyrighted sound recordings the public performance protection

accorded under section 106 of the copyright law to creators of all other

copyrighted works.

Broadcasters and other commercial users have performed sound recordings

for many years without permission or payment. Recordings undeniably offer a

I/ See, discussion of legislative history at 28, et seq.
P rformance Rights in Sound Recordings," Subcommittee on Courts,
Civil Liberties, and the Administration of Justice, House Comm.
on the Judiciary, 95th Cong., 2d Seas. (1978) (Comm. Print. No. 15).

2/ Id.
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major commercial benefit to these users. Users maintain that airplay and other

public performances benefit creators by increasing record sales and popularizing

artists and that, therefore, they should not be required to pay for these uses.

Such promotion can, of course, benefit selected recordings and lead artists. But

it does not, in our view, justify denying compensation for public performance of

recordings from which the user enjoys financial gain.

The underlying purpose of copyright is to reward creativity and encourage

individual effort through economic incentive. In all other areas, the unauthorited

use of a creative work is considered a copyright infringement if it results either

in damage to the creator or in profits to the user. In our view, the potential

economic burden on the users of sound recordings resulting from performance

rights legislation is outweighed by the commercial benefits they derive from

the use and by the damage suffered by performers when recordings are used

without compensation as a substitute for live performances.

Record producers, too, are increasingly threatened by the absence of

performance rights legislation. As technology makes possible the unsupervised,

easy, and often unpoliceable copying of their works, it becomes correspondingly

more important to the industry that it be compensated for commercial uses in public

performance. Other countries recognized this need long ago.

At present, sixty-two nations legally recognize a performance right for

sound recordings. The United States, a major exporter of recordings, is one of the

very few industrialized countries which fails to afford any protection for commercial

performances of recordings. Since many of the countries which grant a performance

right will pay royalties only to performers and producers of countries having
'/

reciprocal rights, enacting performance rights legislation would pave the way

1/ The United Kingdom, the Federal Republic of Germany, Austria and Dennuark
are among the countries which extensively use United States recordings
but require reciprocity.
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for United States artists to benefit financially from the extensive public

performance of their sound recordings abroad.

Sound recordings have been legislatively and judicially recognized as

constitutional "writings." The 1971 sound recording amendment to the copyright
I/

law, which was upheld by the courts, was a legislative declaration of this principle;

and that legal principle is reaffirmed in section 114 of the 1976 Copyright Act.

If sound recordings are the "writings of an author" for the purpose of protection

against unauthorized duplication, consistently those writings should, like the

underlying musical, literary or dramatic work, be protected against unauthorized

public performance.

Comments on H.R. 1805

We have some comments on the specific provisions of the bill before you,

H.R. 1805. This bill closely follows the 1978 Copyright Office draft recommendation

and the bills introduced by Representative Danielson since that time. Those earlier

legislative proposals have been thoroughly considered by your Subcommittee and you

have already heard numerous witnesses on these proposals as well as H.R. 1805.

H.R. 1805 would add a limited performance right for copyrighted sound

recordings fixed on or after February 15, 1972. The right would be limited by a

compulsory license for public performances. The license would automatically permit

the licensee to perform an authorized and publicly distributed sound recording upon

filing timely notices of intention, annual statements of account, and annual royalty

fees with the Copyright Office. The royalty fees are to be distributed, in a manner

later discussed, to the performers and copyright owner (usually the record producer).

1/ Goldstein v. California, 412 U.S. 546 (1973);
Shaab v. Kleindienst, 345 F. Supp. 589 (D.D.C. 1972).
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Under the bill, royalty fees may be computed on either a prorated or

a blanket basis, at the user's option. For a blanket license, large radio stations

will pay 1% of net annual advertising receipts each year. Television stations

netting between $1 and $4 million annually from advertising receipts will pay

$750 per year, and those netting in excess of $4 million will pay $1500. Other

transmitters, including background music services, will pay an annual blanket

fee of 2Z of annual gross subscriber receipts. The blanket rate for commercial

establishments including discotheques and nightclubs, where a principal form

of entertainment is dancing to the accompaniment of sound recordings, is set

at $100 per location per year. The Copyright Royalty Tribunal would fix the

blanket rate for other users not otherwise exempted.

Statutory exemptions are prescribed for small radio and television

stations and background music services. Educational users exempted under the

present copyright law retain that exemption for performances of sound recordings.

The bill provides guidelines based upon use of recordings for the

Tribunal to apply in computing prorated license fees for users who choose not

to employ the blanket license rates.

The CRT will supervise the distribution of performance royalties

annually. Royalties are to be split, with one-half paid to copyright owners

and the other half shared equally among the performers, without regard to the

value or length of their contribution to a particular recording and without

regard to their legal status as "employees for hire" of a record company.

The bill directs the CRT to retain the services of one or more private non-

governmental entities to monitor performances and to distribute royalty funds.
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Differences between this bill and the bill reviewed by your Subcommittee

during the last session, H.R. 997, 96th Cong., lot Sees. (I979), are few and can

be summarized briefly. H.R. 1805 sakes the following changes:

(1) Subsections (c)(8)(A) and (B) and subsections (d)(1)

and (2) base the blanket royalty rate calculations and

the statutory exemptions for radio and television

stations on the station's net receipts from advertising

sponsors, rather than on gross receipts, thereby making

the compulsory license applicable to fewer stations

than contemplated under H.R. 997;

(2) Subsection (c)(8)(D) provides a blanket royalty rate

for commercial establishment* at which a principal

form of entertainment is dancing to recorded music,

rather than for establishments where that is the

principal form of entertainment, thereby expanding

the scope of that subsection with respect to

discotheques, nightclubs, and bars which use recorded

music other than music performed on jukeboxes;

(3) Subsection (c)(8)(E) authorizes the CRT to fix

blanket rates for other users not otherwise exempted,

rather thav providing a fixed statutory rate as included

in H.R. 997.

We 'hould like to make several minor observations with respect to

H.R. 1805. First, although the bill is entitled the "Commercial Use of Sound

Recordings Amendment," its scope may be broader than the title implies since
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the bill literally covers all public performances not otherwise exempt, whether

or not they are "commercial" in nature. Although the bill specifically exempts

transmitters whose receipts are less than the statutory minima, all other users

not otherwise exempted would be required to make a payment, under either a

blanket or the prorated basis determined by the CRT. Presumably, the Tribunal

would not have the authority to exempt from payment noncommercial "other users"

who publicly perform sound recordings, and some payment would therefore be

required from such users.

Second, subsection (c)(13). gives the CRT "discretion to proceed to

distribute any [royalty payments) that are not in controversy." Since the same

paragraph authorizes the Tribunal to determine the amount in controversy, the

Copyright Office suggests amending this paragraph to direct the Tribunal to

distribute any funds not in controversy by striking the words "have discretion

to proceed to" in the penultimate line of (13).

Third, subsection (e)(4) defines "net receipts from advertising sponsors"

solely in terms of gross receipts from advertising sponsors less any commissions

paid by radio stations to advertising agencies, although the definition presumably

should cover similar commissions made by television stations to advertising

agencies.

Finally, the statutory reference in SEC. 13 (page 21, line 1 of the

printed bill) should be amended to read "secton 114(c)(8)(E)."

2. Observations on the Compulsory License

The Copyright Office has expressed its opposition in principle to

compulsory licensing systems for the exploitation of copyrighted works. We

believe that compulsory licenses, which permit someone other than the copyright
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owner to decide how the owner's property shall be used and what its value is,

should be employed sparingly and only where necessary.

Performance rights for copyrighted sound recordings may be one of the

exceptional areas where a statutory compulsory license is necessary, at least

until the right is established and the parties have a chance to form voluntary

licensing organizations to assume collection and distribution functions.

Under the proposed statutory scheme of H.R. 1805, the compulsory

license offers the benefit of assuring broadcasters and other users, who have

heretofore performed copyrighted sound recordings without payment, continued

access to those works upon payment of modest statutory rates. It permits

users to assess the cost of their uses in advance and to plan for these new •

payments as part of their business expenses. It includes an express direction

to the CRT to retain the services of at least one non-governmental organization

to monitor and value performances and to distribute royalties to recipients.

The bill also includes an antitrust exemption to permit claimants to agree

among themselves as to the appropriate division of funds among them. Finally,

H.R. 1805 does not preclude voluntary licensing for parties who are able to

bargain and who choose not to use the statutory license.

The Office would prefer to employ voluntary mechanisms and procedures for the

collection and distribution of royalties, with minimal government and bureaucratic

intervention in that function. Here, however, we acquiesce to such intervention

because it is acceptable to the beneficiaries, because it would require time to

establish a voluntary collection system and because we would not wish to delay enact-

ment of the performance right, already long delayed, nor complicate the legislative

process at this point. If the Subcommittee wishes, the bill may include a provision

87-393 0 - 82 - pt.1 - 63
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for review after a period of years during which the copyright owners could

develop a voluntary collecting system.

In short, the Copyright Office believes that establishment of a

performance right is long overdue, and that the proposed legislation before

you is a satisfactory vehicle for initially establishing that right.
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III. PIRACY AND COUNTERFEITING AMENDMENTS ACT OF 1981

The Copyright Office supports H.R. 3530: the Piracy and Counterfeiting

Amendments Act of 1981, which would amend titles 17 and 18 of the United States

Code to strengthen the laws against record, tape, and film piracy and counter-

feiting. By increasing the criminal penalties for anyone who willfully infringes

a copyright for profit, the bill would help to deter the unauthorized reproduction

and distribution of phonorecords or copies of copyrighted sound recordings and

audiovisual works. It would also raise the fines and increase the prison terms

for knowingly trafficking in counterfeit labels for phonorecords or copies

of motion pictures or other audiovisual works.

The need for criminal penalties commensurate with the extent and scope

of the offenses being committed in this area has become particularly acute. In

recent years there has been rapid growth in the unauthorized reproduction and

distribution of copyrighted sound recordings and audiovisual works fixed in copies

or phonorecords. This burgeoning piracy of works protected by copyright has

been accompanied by an increase in counterfeiting labels affixed (or designed

to be affixed) to phonorecords or copies of protected works. The development

of this illegal activity is such that it poses a threat not only to the motion

picture and recording industries, but to the public in general. The danger to

the public is at least twofold: in the case of inferior pirate copies or phono-

records, consumers are deprived of the quality of the original works; and, by

injuring the market for authorized and authentic works, the piracy and counter-

feiting may cause irreparable harm to the industries concerned and lead to a

diminution in the production of new wcrks.
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Film and record piracy has become epidemic around the world. The

situation is serious. I say this not merely on the declarations of the film and

record industries, but also upon a thorough and urgent review of the problem at a

Worldwide Forum on the Piracy of Sound and Audiovisual Recordings held at Geneva

in March 1981 under the auspices of the World Intellectual Property Organization,

which I attended. Participants in the Forum from many nations, including Third

World countries, unanimously endorsed the view that: "the enormous growth of

commercial piracy of sound and audiovisual recordings and of films all over the

world is posing dangers to national creativity, to cultural development and to

the industry, seriously affecting the economic interests of authors, performers,
1/

producers of phonograms, videogrwas and broadcasting organizations."

The Copyright Office is particularly concerned about the d-trimental

impact of this illegal activity on the production of new'works in the United

States. Although the Copyright Act of 1976 attempted to deal with the problems

of piracy and counterfeiting, experience since that time, coupled with the recent

developments in technology, indicates that the criminal sanctions, especially

the length of the prison terms, should be increased. There is a real need for a

substantial deterrent to the widespread piracy of copyrighted sound recordings and

audiovisual works. The changes proposed in this bill, it can be hoped, will serve

to restrain those who illegally interfere with the legitimate market for sound

recordings, motion pictures, and other protected works.

Although the Copyright Office generally supports the amendments proposed

in H.R. 3530, it has reservations about the proposal to transfer the penalties

for criminal copyright infringement from 1506(a) of title 17 U.S.C. to new 52319

of title 18.- The Copyright Office is aware of the need to facilitate the work

I/ Resolution adopted by the participants, WIPO Worldwide Forum on the Piracy of
Sound and Audiovisual Recordings, PF/1/21 (March 27, 1981).
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of the U.S. Attorneys in prosecuting cases for criminal infringement of copyright.

The Department of Justice has moved energetically to control piracy and counter-

feiting in the United States. It may, however, be more effective to retain the

substantive provisions as well as the penalties in the copyright law. If it is

decided that the penalty provisions should be moved to the Criminal Code, the

Copyright Office would urge that reference be made in 92319 of title 18 U.S.C.,

to the provisions on the forfeiture and destruction of infringing copies or

phonorecords in title 17.

Section 506(a) of the Copyright Act of 1976 provides that a person

who willfully infringes a copyright for profit may be fined not more than

$10,000 or imprisoned for not more than one year, or both; and, in the case

of sound recordings or motion pictures, a criminal infringer may be fined not

more than $25,000 or imprisoned for not more than one year, or both, for the

first offense and fined not more than $50,000 or imprisoned for not more than
1/

two years, or both, for any subsequent offense. In addition to criminal

penalties, 9506 provides for the forfeiture and destruction or other disposition

of infringing copies or phonorecords, as well as the implements, devices, or
2/

equipment used in the manufacture of such infringing copies or phonorecords.

The Copyright Act of 1976 also contains a detailed section dealing with the

seizure and forfeiture of copies and phonorecords "manufactured, reproduced,

distributed, sold, or otherwise used, intended for use, or possessed with
3/

intent to use in violation of section 506(a)." Section 4 of H.R. 3530,

amending title 18 by adding a new 52319 on criminal infringement of a copyright,

makes no reference to either 6506(b) or 5509 of title 17. In fact, the use in

1/ See 17 U.S.C. 1506(a) (Supp. III 1979).
i/ TaT. 1506(b).

_5/ - U.S.C. 5509 (Supp. III 1979).
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62319(a) of the phrase "shall be punished as provided in subsection (b) of this

section," might suggest that the remedies in 52319 are exclusive.

Section 3 of H.R. 3530 would revise the bases of federal jurisdiction

under 52318 to include circumstances where (1) the offense is committed within

the special maritime, territorial, or aircraft jurisdiction of the United States;

(2) "the mail or a facility of interstate or foreign commerce is used in the

commission of the offense;" (3) "the counterfeit label is affixed to or encloses,

or is designed to be affixed to or enclose, a copyrighted audiovisual work or
I/

notion picture, or a phonorecord of a copyrighted sound recording." As presently

drafted, the jurisdictional base of 52318 of title 18 is limited to cases of
2/

"interstate or foreign commerce."

Finally, two technical points. First, the Senate version of this bill

S. 691, refers in its section 3 to the definitions of "reproduce" and "distribute"
3/

in section 106 of title 17. It would appear useful to include a similar reference

in H.R. 3530.

Second, throughout the bill, motion pictures and audiovisual works are

treated as if they were entirely different works. For example, amended 12318(a)

refers to "a copy of a motion picture, or an audiovisual work." Since motion

pictures are defined in 5101 of title 17 U.S.C. as a type of audiovisual work,

reference should be made to a copy of a motion picture "or other tt.diovisual work."

In summary, we believe that, technical matters aside, this legislation

is needed, and urgent, and should be enacted.

I/ See Amended 12318(c), H.R. 3530, 97th Cong., let Seas., 13, at 3 (1981).
T/ -T-u.s.c. 52318 (Supp. III 1979).
1/ See New 12319(c)(2), S. 691, 97th Cong., 1st Sess., 53, at 5 (1931).
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IV. PERFORMANCE OF MUSIC BY VETERANS' AND
FRATERNAL ORGANIZATIONS

H.R. 2007, introduced by Representative Young, and H.R. 3408, introduced

by Representative Johnston, would amend Section 110 of the Copyright Act by

adding a tenth exemption to that section, which would have the effect of

exempting "performance of a musical work in the course of the activities

of a nonprofit veterans' organization or a nonprofit fraternal organization."

The Copyright Office opposes H.R. 2007 and H.R. 3408 on the ground

that the present exemption for nonprofit organizations in Section 110(4)

of the Copyright Act represents an equitable balance between the right of

creators to be compensated for performances of copyrighted music and the

reasonable needs of nonprofit users for royalty-free access to copyrighted

music.

Section 106 of the Copyright Act gives copyright owners the exclusive

right to perform music in public. That suggestion thus continues a property

right that has been part of the copyright statutes since 1897. (Act of January 6,

1897 (29 Stat. 481)]. This exclusive right is, however, subject to exceptions and

exemptions. The most significant of these appear in Section 110 of the Act.

The Copyright Office submits that Congress adequately provided for the

reasonable needs of nonprofit organizations for royalty-free performance of

copyrighted nondramatic music in Clause (4) of Section 110. This general exemption,

while narrower than the exemption of the statute in effect before 1978, in its

essentials exempts performances of nondramatic music by nonprofit organizations

provided the performers, promoters, and organizers are not paid and provided

proceeds from admission charges, if any, are used for educational, religious,
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or charitable purposes. (However, the copyright owner may object to the performance

where an admission charge is made, by an appropriate advance notice in writing.)

If a nonprofit organization perform nondramatic music by mechanical

mans such as records, tapes, cassettes, etc., the performance is potentially

royalty-free under Section 110(4).

If a nonprofit organization perfums nondramatic music and the performers,

promoters, and organizers are unpaid, the performance Is potentially royalty-free

under Section 110(4).

In passing the current Copyright Act, Congress drew this new line separating

for-profit and not-for-profit performances. It decided that if a nonprofit

organization has the money to pay the singer or musician who performs copyrighted

music, it is only fair and reasonable that the same nonprofit organization

budget enough funds to pay copyright performance royalties to the author-copyright

owners of the music performed.

Since copyright is an intangible property interest, it is sometimes easy

to forget that it is property. Creators of copyrightable works and copyright

owners derive income by licensing various uses of the works. Any significant

unauthorized use intereferes with the legitimate expectation of creators and

copyright owners that they will be compensated for uses of their property.

The public performance of music is one of the most significant sources of

royalty income for composers and lyricists.

Copyright Is of course a statutorily created property right, and

Congress both defines the scope of the right and sets limitations on its

exercise. However, any such limitations should be consistent with the funds-

mental purpose of the copyright system, as established by the Copyright Clause

of the Constitution. This purpose was expressed by the Supreme Court in

Hazer v. Stein, 347 U.S. 201 (1954) in this way:
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The economic philosophy behind the [constitutional]

clause empowering Congress to grant . . . copyrights

is the conviction that encouragement of individual

effort by personal gain is the best way to advance

public welfare through the talents of authors and

inventors in "Science and Useful Arts." Sacrificial

days devoted to such creative activities deserve

rewards commensurate with the services rendered.

[347 U.S. at 219]

We are all enriched by the creative spirit that animates composers

and authors. We encourage authors to utilize this creative spirit to its

maximum potential by assuring them of adequate control over, and compensation

for, uses of their creative output. The interests of nonprofit organizations

in royalty-free performances of copyrighted music have been accommodated in

the current Copyright Act. This accommodation, which Congress legislated

only recently, should not be disturbed.

I want to thank you for this opportunity to appear before you and

will be pleased to answer any inquiries you may have now or in the future.
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CHART I

Pay 7V Subscribers
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Reprinted with permission from
) Titsch Publishing, Inc. 1981

6 Cablevision 20 (February 23, 1981).
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CHART 2

CABLE PROGRAM SERVICES AVAILABLE BY SATELLITE

PREMIUM MOTION PICTURES CHILDRENS PROGRAMMING

Cinemax [Time, Inc.] Calliope [UA Columbia]

Galavision (Spanish Intl. Network] Nickelodeon (Warner Comm.]

Home Box Office (HBO) [Time, Inc.] RELIGIOUS PROGRAMMING

Home Theater Network [Westinghouse] People That Love (PTL)

Rainbow: Bravo and Escapade Christian Broadcasting Network ('
(Daniels/Cox/Cablevision]

Trinity Broadcasting Network
Showtime [Viacom/Teleprompter]

,National Christian Network
The Movie Channel [Warner Comm.]

National Jewish Television
Private Screenings

NEWS AND PUBLIC AFFAIRS
Spotlight [Times Mirror]

Cable Satellite Public Affairs
SPORTS [ADVERTISER SUPPORTED] Network (C-SPAN)

Entertainment and Sports Network Appalachian Community Service Ne
(ESPN) [Getty]

UPI Newswire
USA Network [UA Columbia]

Cable News Network (CNN) [TBS]
OTHER ADVERTISER SUPPORTED SERVICES (Advertiser Supported)

Black Entertainment Network (BET) RETRANSMITTED BROADCAST STATIONS

Satellite Program Network (SPN) WGN - Chicago

Modern Satellite Network (MSN) WOR - New York

Spanish International Network (SIN) WTBS - Atlanta

Alpha Repertory Television Service WFMT FM - Chicago
(ARTS) [ABC/Warner/Hearst]

ADDITIONAL PROGRAM SERVICES TO BE ADDED TO SATELLITE

CBN)

twork

The Entertainment Channel
(Pay Service: Cultural) [RCA/RCTV]

CBS Cable (Advertiser Supported:
Cultural) [CBS]

Public Subscription Network
(Pay Service: Cultural) [PBS]

UTV Cable Network (Advertiser Supported:
Women's Programming) [UTV/Charter Publishing]

BETA [ABC/Hearst] (Advertiser
Supported: Women's Programming)

PET Network (Adult)
[Telemine/Penthouse]

Cinemerica (Advertiser Supported:
General Interest to 45+ Years Old)

All-Music Video [Warner Comm.]

The Health Channel
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CHART 3

CABLE SATELLITE PROGRAMS SERVICES: SUBSCRIBER COUNTS

Subscribers as Subscribers as Percentage Change Cable Penetration
Network of 6/21/80 of 2/27/81 6/21/80-2/27/81 as of 2/81 *****

* WTBS (Atlanta) 8,929,278 10,970,220 +22.82 55.6%

Christian Broadcasting

Network (CBN) 7,500,000 9,184,000 +22.4% 46.62

C-SPAN 5,750,000 7,100,000 +23.42 36.01

Home Box Office (HBO) 5,000,000 6,000,000 +20.0 30.5Z

USA Network 4,779,826 7,000,000 +46.4Z 35.52

Entertainment and
Sports Programming
Network (ZSPN) 4,035,859 8,502,690 110.6% 43.2%

* WGN (Chicago) 3,864,644 5,163,069 +33.52 26.22

Black Entertainment
Network (BET) 3,710,000 6,181,767 *66.6% 31.42

Trinity Broadcasting

Network 3,500,000 3,750,000 +7.12 19.02

People That Love (PTL) 3,000,000 3,800,000 +26.6% 19.32

** Satellite Program
Network (SPN) 2,839,639 2,005,518 -29.42 10.22

* WOR (New York) 2,753,000 3,180,000 .15.5z 16.22

Nickelodeon 2,518,360 3,650,000 +44.9% 18.62

Cable News Network
(CNN) 2,314,000 4,856,088 +109.82 24.72

Modern Satellite
Network 2,300,000 3,400,000 .47.8% 17.32

Shovtime 1,100,000 1,600,000 +45.42 8.12

UPI Newatime 700,000 866,000 +23.7% 4.42

The Movie Channel 407,000 750,000 +84.2% 3.82

Appalachian Community
Service Network 251,000 500,000 .99.22 2.52

*** Spanish Inter-

national Network (SIN) N.A. 2,644,100 N.A. 13.42

Home Theater Network 82,000 140,000 +70.7% .7%

Galavision 13,500 60,000 +344.4% .3%

Cinemax N.A. 200,000 N.A. 1.02

* Private Screenings N.A. 78,000 N.A. .4Z

Rainbow N.A. 63,000 N.A. .32

* Retransmitted Superatation
*r SPM'. loss of homes is due in part to change in satellite.

*** Estimated Spanish-speaking households, affiliates include cable systems
broadcast stations and translators.

**** Include STY households
***** Penetration based on estimated total number of cable subscribers at 19,700,000

in February 1981.

Source: Cablevision Nagazine; January 12, 1981, p. 28 and March 16, 1981, p. 17.



999

CHART 4

RANKING OF TOP 50 MULTI-SYSTEM OPERATORS: STATUS AS OF APRIL 1. 1981

FIRST 25
Rank

1.
2.
3.
4.
5.
6.
7.
8.
9.

10.
11.
12.
13.
14.
15.
16.
17.
18.
19.
20.
21.
22.
23.
24.
25.

SECOND 25

GRAND TOTAL-Top 50

As of October 1, 1980.
Includes 35,000 Danish subscribers.
As of February 28, 1981.
Includes pending acquisitions.

System Operator

American TV & Comm. Corp.
Teleprompter Corp. a/
Tele-Communications Inc.
Cox Cable Coma. Inc.
Warner Amex Cable Comm. Inc.
Storer Cable Communications
Times Mirror Cable TV
Viacom Communications c/
UA-Columbia Cablevision Inc.
Sammons Communications Inc.
United Cable TV Corp.
Continental Cablevision, Inc.
Gen'l Blsc. Cablevision Corp.
Cablecom-General Inc.
TeleCable Corp.
Midwest Video Corp.
NewChannels Corp.
Service Electric Cable TV Inc.
Liberty Communications Inc.
Heritage Communications Inc.
Cablevision Systems Dev. Co.
Comcast Corp.
Texas Community Antennas Group
Vision Cable Communications Inc.
Tale-Hedia Corp.

Total-Top 25

Wometco Communications Inc.
Century Communications Corp.
Western Communications
Rollins Inc.
HlaroVimiun Inc.
Communications Services Inc.
Daniels & Associates Inc.
Colony Communications Inc.
Prime Cable Corp.
Harron Cable TV
Suburban Cablevision
Jones Intercable Inc.
Centel Communications Co.
Harris Cable Corp.
Multimedia Cablevision Inc.
Gill Cable Inc.
Cablevision Industries Inc.
Tribune Cable Co.
Westinghouse Bcstg. Co. Inc.
Plains TV Corp.
McDonald Group
Toledo Blade Co.
Multi-Channel TV Cable Co.
Palmer Communications Inc.
King Videocable Co.

Total-2nd 25

Number of
Subscribers

1,424,000
1,337,515
1,277,301

958,518 b/
760,000
628,100
606,346
494,720
429,000
417'630
379,000
368,000
276.000
255,333
246,000
231,911
214,200
210,200
194,600
192,000
173,000
166,410
154,400
153,000
151 50011,698,64

150,500
145,602
145,000
137,051
137,000
131,000 d/
130,000
125,000
120,000
113,422
103,000
99,942
95,100 d/
93,961
83,300
83,000
80,237
80,000
78,787
78,590
72,393
71,300
70,619
68,388
63.500

2,556,692

14,255,376

Reprinted with permission from Television Digest (1981).
0 1981 Television Dizest. Inc.

Pay-Cable
Subscribers

1,007,000
444,813
563,191
616,185
334,000
441,200
361,006
247,610
318,000
179,676
231,000
271,000
125,000
112,650
117,000
47,074
98,300
30,000
60,800

112,000
169,000
82,288
24,000
80,000
37,4006,110,193

91,250
66,850
40,000
59,611
72,000
40,500

I )5,5';O
75,000
36,413
95,000
40,485
37,100
62,723
75,500
30,000
30,895
36,875
20,76
22,483
29,830
20,670
18,091
13,015
22,000

1,212,057

7,322,250

26.
27.
28.
29.
30.
31.
32.
33.
34.
35.
36.
37.
38.
39.
40.
41.
42.
43.
44.
45.
46.
47.
48.
49.
50.

a'



1000

CURT
CABLE TELEVISION BASIC AND PAY SUBSCRIBER AND PENETRATION GROWTH

0/3/76 [A)

1/1/77 IS]

1980* |C)
10)
191

2/81- Irl

1935, 10J
10)

1989, 10|IN

1990 * C)
(iI

Cable
Syst em.

3,450

3,832

Sasic Cable
Subscribers

10.8 million

11.9 million

18.5 million
19.3 million

19.7 million

3S.3 million
35.9 million

45.6 million
46.1 million

48.0 million

Pay Cable
Subscribers

997,000

8.7 million
6.7 million

25.4 million
27.3 million

46.1 million

Percent Pay Television Basic Cable Pay Cable
Penetration Households Penetration Penetration

s

471

452

721
761

1001

71.2 million

77.0 million

65.8 million

92.9 million

94.8 million

171

241

221

252

411

351

491

501
50X

* stimated

Sources

(A) H.R. Rap. No. 94-1476, 94th Cong.. 2d Soss. 68 (1976).
(I Television Factbook, 1960 Edition / No. 49; Pay TV Nausletter.
(Ci Donaldson. Lufkin and Janrette Securities Corp., Cable Televisioe 1981 (1981).
(D] Paul KeAan Associates. Inc., Cablecast (September 3, 1980).
[El J. Walter Thompson Co., reprinted in Multichannel Nave (December 1, 1980, page 14).
(P1 A. C. Nielsen, Nielsen Station Index, reprinted in broadcascing (April 6, 1981, page 176).

it

71

302

151

301
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CHART 6

MAJOR FIAICRIStS AWARDED IN 1950 AND AWARDS DUE IN 1981

(A) Major Awards in 1980 (of 45,000 homes or more)

Warner/Amex Cox Cable Storer ATC(Time) Can. Cable System, Samons

Dallas
New Orleans
Pittsburgh
Cincinnati
Portlend
Omaha
St. Louis Suburbs
Little lock
Boons County, Ky.
Dallas Suburbs
Minneapolis Suburbs
Erie. Pa.
Indianapolis
Port Worth. Tese
Dearborn, Mich.

TOTALS

400,000

171,000
161,000

70.000

57,000

220,000

105,000

70,000
64,000

46,000
140.000

859,000 325,000 134,000 186,000

120.000

56,000

176,000

160.000
356,000

160,000 356,000

(B) Awards Expected Shortly

Fairfield Cty.. Cons.
N. V. Municipal Coaf.

(Chicago suburbs)
Santa A&, Calif.

12( .000

200,000
65,000

Date
&Xected

fob.-Har.

Fob.
Mr.

List Confined to Public Company Bidders

Storer, UA Columbia

Warner, Amex
Teleprompter. ATC, Can. Cable, United Storer

(C) lids Already submitted

Ci

St. Paul. Minn.
Tampa
4. San Fernando Valley, Col.
Boston
Springfield, Mass.
New York: Queens

Brooklyn
Staten Island
Bronx

Los Angeles-South Central
Philadelphia

City

Deaver
Mimi
Sacramento
Tucson
Milvaukee
DC-Montsomery Cty., Md.
DC-Peirfas, Va.
DC-Prince Geo., Md.
Chicago
Baltimore

Homes

112,000
117,000
160,000
240,000
60,000

720,000
885,000
106,000
490,000
210,000
649,000

Bidders

Warner/Amex, ATC/Ileritage, Can. Cable, Teleprompter, Cap. Cities
Storer, Cox, Knight Bidder
Telepromoter, Storer, United, ATC, Harts Hanks
Warner/ Amex, ATC, Times Mirror
Storer, Werner/Amex, Cox, ATC, Telapromoter, TCI, Coucast, Acton
Warner/Ames, ATC, Teleprompter
Warner/Amex, Teleprompter
Warner/Amex, Cox

ATC.TCI
Storer, ATC, Teleprompter, Comcest, Times Mirror

(D) Cities Expected to Issue UrP or Accept bids in 1981

Households

250,000
147,000
250,000
125,000
120,000
200,000
200,000
200,000

1,200,000
300,000

Source: Cable Television 1981, page 18.
I Donaldson, Lufkin S Jenrette Securities Corporation, 198i.
(Updated by U. S. Copyright Office as of April 24, 1981).

Tolepromoter
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amT 7

Cable Acquiethioms of the Top 25 NSOe@ of March 1976

Rook at
3/1/76 MSO IUTEt

I Teleproepter Westinghouse
3 Wroer Cable American xp
4 At. Taler. A Con. Tim, INC.
5 Cox Cable Cox Broadeas
8 Comnicatione Properties Time Mirror

11 Cblecom Generel Capital Citi
15 Mihdwet Video Tiar. Inc.
19 Athem Co malcatiooe Tele-Comnal
21 Daniels Properties Newhouse/No
12 VMkon Acton
25 vormson Corn. Tele-Commnil

(a) Pendng (b) Partial Interest

(a)

roes (b)

eas Com. (a)

nations (b)
rovislim (b)

nations (b)

Purchased

190-61 Morlers mona Top 50 HSO's

Iloer

Nehouse/Netroviseoa
The Now York Time
Capital Cities Corn.
VeLtohewse glec.
Tole-CommuIcatio
Tim Inc. (Aa. Tel.)
Prime Cable
Newhouse
Zaora Csbleeystom

Rank

NA
Na
OR
40
3
2

N1

S

MRNk

Sailor

Danie$ 6 Assoc. a/
Audubon glect/Cable Systems
Cablecoe Gneral
Teleprompter
Moriton Conn.
iLd set Video s1 (17) LAJ Co.

laternstional Cable
Vision Coble
UA-Coluabia Cableviloa

lank
at Tbiae)

16
46
14
1

29

36
23
9

Subs.

115,000
73,000

241,329
1,337,515

125,60090,000
$7,000

145,400
429,000

AS
of

2/80

10/80
10/60
0/8010/80

10/80
10/6010/81

I Does sot repreasnt total CATV eyetta holdings.
$32.7 Millis to be paid over 7 years. Additional $36.5 million for coestruction
1n progress or developeent. Totals continent upon caeb flow June to Deceabor 1952.

C/ For 83 interest.
I/ For )l interest.

Other Waor Corporations Interested in Cable Acquisitioa8

Hearst Corporat ion
Taft roedcasting
Scrippe-lNward
Dow Jones & Company
Knight Uidder Nwspaers

Source Cable Televipion 1961, pages 62-63 (1981)
@Doealdon, L~ufkin 6 -enrette Securitie Corporation, 1981.

(Updated by U.S. Copyright Office as of June 15, 1981)

Price

123.2 _/
139.2
646

76 c/
551-
709

1201
217.2_d/

Coeletod
Completed
Pending
€tood

ftedistCompleted

feodtag

,,. ,,
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CHART 8

Cable' Television Industry
Financial Highlights 1975 thru 1979
(in millions of dollars)

Total
Anew

TotalTOW

Total
I.-.-
TIrsoii

U

is

75

?a

17

I

77

IncInv

Pay

mte aUw.i am Priew in I";

a"

Reprinted from FCC Annual Financial Report of the Cable Television Industry,
Table 1 (December 29, 1980).

87-393 0 - 82 - pt.1 - 64

Is .

I I
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CHART 9

ADVWTISER-SUPPORTED CABLE NETWORK

Et. 1980 Subscriber
Ad Revenues Charge/
($ billion) monthly

Entertainment G Sports Network (ESPN)
Cable News Network (CNN)

USA Network
Satellite Program Network (Spy)
Modern Satellite Network (HMN)
Black Entertainment Network (AET)
Alpha Repertory Television Service
(ARTS) (ABC/Warner/loaret)

Spanish International Network (SIN)

$7.0 4 cents
4.0 15 cents with U7BS

20 cents without WTBS
2.0 11 cents
-free

free
-- 1 cent

free

Pays cable aytema
10 cents for each
Spanish surnamed
subscriber

No. of
Subscribers
Fob. 1981

0.502,690
4,856,088

7,000,000
2,005,518
3,400,000
6,181,767

Forest

Sports
news

Sports
Women's program
Information
Ethnic
Cultural

2.644,100" Hispanic

Start
Date

6/81
5/01

1981

Proposed

free
free

free

Cultural
---- General interest to

45+ years old
Women's programing

Source: ultichannel News, Donaldson, Lufkin and Jenrette estimates.
(Updated by U. S. Copyright Office as of April 24. 1981).

*Estimated Spanish-speakins households, affiliates include cable systems, broadcast stations ad translators.

CBS Cable
Cinamerice

beta (APC/Boarst)
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APPENDIX I

Next time a cable
network wants to charge you
for programming, tell them
you don't buy it.
Why pay for programming

when UTV pays you?
It's the most innovative concept yet-
in profits for the cable operator. And
the time to cash In f now.

from game shows and sports to
shopping and instructional

rOgrams. It's the hottest thing going
or unprecedented subscriber lift
and retention.

WHEN WE PUT YOU IN UTV...
YOU get free progmmi ustt OUR BUILT-IN APPEAL FORYU ge fore bsiservie Just put ADVERTISERS MEANS BUIL'
us on your basic service ad WPROFITS FOR YOU.
Pay YOU. UTV is the ultimate profit-mak
YOU share In our national you. Our viewer-participation
advertising revenues. We fill all format offers advertisers some
advertising time and give you a no other cable network offers.
percentage of the revenues - on an built-in device for measuring:
ongoing basis. response. By delivering the mo
YOU save time and money. Since we. advertising documentation of
deliver a full programming plus advertising effectiveness, we'll
advertising package, you don't havc: the most advertising dollars. A
to worry about selling local avails, will youl
We don't have to tell you what that Let us put you in UrV. It pi
can save you in terms of staff, For further details, write
time and capital pense. Bill Padalino, VP Affii
YOU get a generous
co-op advertisingaowne. Plus
complete marketing
support materials to help
you sell your cable service
quickly and economically.
YOU get tiering flexibility. We
can handle your special requirements.
You gat an increased subscriber base. You're the YOU In UTV.
Our unique programming concept
will attract subscribers as never
before. The "you" in UTV is your
subscriber, who will actively
participate in - and impact on -
the programming. There'll be viewer
participation shows of all types -

-IN

er for

hing
a

st

get
nd so

ays.
,or call
iate Sales.

CABLE NETWORK
206 Route 206, P.O. BOm 487, Fair Lawn, NJ 07410 * (0) 794-3660



1006

Mr. KASTENMEIER. I want to compliment you, Mr. Ladd, for your
oral prepared statements. I think you have looked very realistical-
ly, with great objectivity into the question. As you know there are
more issues than just the cable question. If you were today counsel-
ing cable interests and were not Register of Copyrights, would you
advise them that they might as well forget trying to persist in
maintaining a compulsory license but should go to a scheme such
as you present here this morning?

Mr. LADD. Yes.
Mr. KASTENMEIER. That is an interesting answer, because I don't

know whether they are getting that same advice or not.
Mr. LADD. I don't think they are.
Mr. BUTLER. If you want to see an old man cry, that is the advice

you give him.
Mr. KASTENMEIER. In the same sense of changing events, were

you trying to be supportive of the FCC disposing of the syndicated
exclusivity rule and the distant signal rule the same as part of the
deregulation of free markets?

Mr. LADD. Yes. I think that was wise. That is a lay opinion. I am
not a communications expert.

Mr. KASTENMEIER. So you are consistent in the sense that you
would like to see more or less a return to the free market and
fewer rules as evolved in copyright, because those rules did not
have copyright implications. How about must carry rules? Should
or should not cable systems be part of a copyright scheme as well
as communications policy?

Mr. LADD. Let me make a brief preface. There had been a humor-
ous strain running through the hearings in the Senate about
whether copyright experts should address communications policies
and vice versa. And I would say that I would use the proper
circumspection in approaching a question of communications
policy. But my lay answer is that I would have no objection to the
elimination of the must carry rules. It is certainly worth considera-
tion, and I was interested in the exchange last week between Mr.
Frank and Mr. Ferris on this point.

Mr. KASTENMEIER. I think most people would agree but it is of
mutual interest to both cable and local telecasting that the cable
carry--

Mr. LADD. I think it would be likely that the market, in most
cases, will dictate that cable systems carry local signals. I believe
that the demand from subscribers would be such that the cable
operators would want to carry most local signals. But in principle,
as a layman, I would have no objection to the elimination of the
must carry rules. '

Mr. KASTENMEIER. As I indicated earlier, I think some of us have
the concern that not all cable systems are similarly situated. That
is to say that notwithstanding chart 5, some systems which are
dependent on distant signals and whose hopeful expansion may be
more in the distant signal area than in the more sophisticated
programing, HBO, et cetera. One would have to wonder whether
they would be externally adversely affected. I think at the same
time it is true that the large systems are less and less dependent
on the distant signal as an attraction for viewership, that it be-
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comes less and less important a spectrum of services they offer
which are largely not subject to compulsory license.

Mr. LADD. I am very concerned about what happens to the pro-
graming supplied to towns like my hometown, Portsmouth, Ohio.
Bear in mind, however, that under the proposal we have made, all
markets will be allowed to carry all local signals and import
enough distant signals to have a full complement of network pro-
graming.

You mentioned that some of the smaller systems may not be able
to avail themselves of HBO' HBO is a pay service. What is increas-
ingly coming on line are cable origination networks which supply
their programing without charge. That complement is growing and
I suspect it will continue to. And, in some cases, even with a
payment to the cable system for carrying it. Those trends have
already been established.

Mr. -KRASTENMEIER. Assume that a small cable system is in a
mountain area and imports three distant signals each involving a
network. It probably has public access and several distant signals-
we will say Atlanta or New York or Chicago. That is about what
they presently have. I think this may describe a fair number of
small systems. They are now in a position where they must negoti-
ate for WOR and WTBS. Let's look at how they negotiate. What
would be the scenario under your plan?

Mr. LADD. You mean a local cable system negotiating with the
superstations that you have mentioned?

Mr. KASTENMEIER. Yes, or the programing that the superstation
carries. I suppose they can't clear it through the station. They have
to clear it through the owners of the programing.

Mr. LADD. Under our proposal the superstations are going to
have to operate under a full copyright liability as well. If the
question is, and I may not understand you correctly, how are cable
systems going to negotiate with program suppliers. They will have
to negotiate as they do with ESPN and HBO and the other cable
origination networks; they simply agree to take the programing at
established rates.

Mr. KASTENMEIER. We know that. We are only talking about
where the compulsory license exists. What sort of system will there
be for clearances or negotiations?

Mr. LADD. Whoever the supplier is, whether he supplies by way
of a radio signal or satellite transmission, he is the one who is
going to have to obtain the clearances. Normally he is going to get
the clearances when he buys the program from the program suppli-
ers, just the way it is done in broadcasting today. The program
suppliers-wholesalers, if you want to call them that-will have
the rights bundled in. The cable system operator will negotiate
with the program retailer for the service, not for the individual
programing.

Mr. KASTENMEIER. He will negotiate with a wholesaler in the
field?

Mr. LADD. No. The cable system will negotiate with whoever is
supplying the service; the network service, the superstation service,
whatever it is. Just as television stations today do not negotiate for
individual copyrighted programs in most cases except where the
syndicated series are involved. For example, local network affili-
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ates pick up the network feed. They obtain transmission rights to
the programs through the network service and the cable origina-
tion networks will operate in an analogous manner. They will
provide the program stream made up of programs bought from
program suppliers with the rights bundled in. I do not see that
cable system operators are going to be required to negotiate very
frequently.

Mr. KASTENMEIER. I yield to the gentleman from Virginia.
Mr. BUTLER. Thank you, Mr. Chairman. I, too, welcome the wit-

ness. I offer no apology for giving you a last shot at it. I am glad
you came back today, and I am glad you recovered from your trip
to China and you came back to find the Malrite case is now
history. What is the situation right now in view of the Malrite
case? I believe it has been resolved, so we are in the situation
where the rules are now no longer the rules. Is there some great
traumatic situation in the industry at the moment or what is going
on?

Mr. LADD. I think you can find people to answer the question
better than I, but I will make a stab at it. These additional import-
ed signals now available are being retransmitted. United Video,
Inc., in Tulsa, is advertising in Multi-Channel News as follows:

Celebrate with WGN! Now that cable systems across America are free to add
more distant independent TV signals-they are adding WGN! What does this mean
to you, Cable Operator? (1) You can offer unlimited independent TV programming!
Cash in on popular viewing trends with constantly changing entertainment found
on WGN, the distant independent that leads all others with innovative variety
programming. (2) Featuring WGN, the nation's # 1 TV independent, means growth!
Systems adding WGN in the past 12 months have increased subscriber count by an
average of 35% compared with a national average of only 17% for all systems. (3)
But it's important that you sign for WGN today! The Supreme Court may later rule
against deregulation, but allow "grandfathering" for systems that added more inde-
pendents.

That phenomenon has already started.
Mr. BUTLER. Let's assume the Supreme Court does not get into

the grandfathering. Let's assume that that will stay. Then we go
forward with the proposal to eliminate compulsory license in this
area. What sort of legislative transition is indicated, if any?

Mr. LADD. A substantial period. In our presentation to the Senate
we recommended a period from 3 to 5 years. I would think that a
period of not less than 3 years would be indicated. The reason is
that there are television programing contracts extending into the
future. One of the purposes of a transition period is to allow those
contracts, entered into based on rules as defined in the past, to
expire naturally so that the properties which are the subject of
those contracts can become available for replacement within the
market.

Mr. BUTLER. How scientific was your records selection at this
time?

Mr. LADD. Not at all.
Mr. BUTLER. Why? Was this just intuitive?
Mr. LADD. That word "intuitive" has been bandied around before.

Yes, it was intuitive.
Mr. BUTLER. I asked the representative of the cable industry the

same question. They gulped a little but I couldn't get any "time"
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suggestion as to what sort of a transition period was necessary. So
that is why I want to know.

Mr. LADD. Let me backtrack. It was not totally intuitive because
we have had some conversations with distributors and broadcasters
who have told us about the length of their contract periods and
how far they extend into the future. We know that a number of
them extend more than 3 years and the longest that I was told
about was a period of 6 years; so, yes, it was intuition but it was
not totally not based upon--

Mr. BUTLER. It is based on distribution contracts and things of
that nature. What about the financing arrangements of the cable
people themselves? Is that a factor in your suggestion of 3 to 5
years?

Mr. LADD. Yes.
Mr. BUTLER. I guess we don't know what their comments are,

however, they are down the road.
Mr. LADD. No, and that would be useful information for the

subcommittee to have.
Mr. BUTLER. I am increasingly impressed by the free market

approach argument, but I am also impressed by the suggestion
these people keep giving us-we are relying on this compulsory
license and that our financial situation would be substantially in
jeopardy if this thing is pulled away at this time. Based on their
long-term commitments.

Mr. LADD. I believe that there are adequate data available now
to suggest that is not true. One of the things you can look at is
simply the revenues and profitability of the systems and the degree
to which the large franchise bids are offering an extremely low
monthly fee for the basic service. That is simply regarded as a "loss
leader"; a means of getting the wire into the house. Cable profit
are going to be accrued from the pay and supplemental services. I
believe that there is enough evidence now that you can see that.

Mr. BUTLER. You mentioned that philosophy; you supported the
elimination of the must carry rule. You are not suggesting that we
do that legislatively?

Mr. LADD. No, I am not.
Mr. BUTLER. Nor is it any business of the Copyright Office?
Mr. LADD. I have not reflected on this before. But it occurs to me

that there might well be some relationship between the abandon-
ment of the must carry rules and the transition period for the
elimination of the compulsory license. That should be examined.

Mr. BUTLER. As I understand, just from your testimony, the
continuation of the must carry rule is sort of a premise to the
protection of those exempt cable systems.

Mr. LADD. In the near term I think that is so.
Mr. BUTLER. I thank you. Mr. -Chairman, I have a number of

questions. Would it be possible to keep this witness around until we
get back?

Mr. KASTENMEIER. Mr. Ladd, are you willing to remain?
Mr. LADD. Mr. Kastenmeier, we are at your disposal at all times.

Yes, of course.
Mr. KASTENMEIER. We will adjourn for the vote and come back in

10 minutes. Until that time we stand in recess.
[Recess.]
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Mr. KASTENMEIER. The committee will come to order. The Chair
will observe that there is a very large attendance here this morn-
ing. I don't know whether it is because of cable copyright or be-
cause of patent restoration.

We are taking up two subjects in a sense and I suppose that has
doubled our audience. In any event, we are pleased to have you
attend.

When we recessed, Mr. Butler was in the process of asking
questions so you may continue.

Mr. BUTLER. Thank you, Mr. Chairman.
Turning to two other questions: The record is before us on the

performance right problem. They argue that the performance right
is needed to protect them against rapidly developing technology
which makes it increasingly easier for individuals to tape records
directly off the air from broadcasts.

Unless they begin to receive broadcast royalties, they will end up
facing financial disaster in a few years when record sales fall off
because of taping technology.

Would you comment on that?
Mr. LADD. Yes, sir; Mr. Butler.
The Copyright Office has endorsed and continues to endorse and

recommend the enactment of the legislation creating a perform-
ance right in our sound recordings. We believe that the need for
this legislation is growing year by year.

Mr. BUTLER. The validity of that argument is a portion of your
reasoning?

Mr. LADD. That is correct.
Mr. BUTLER. We have before us legislation (18 U.S.C. 2318) pro-

viding for the "forfeiture and destruction or other disposition of all
counterfeit labels and all articles to which counterfeit labels have
been affixed or which were intended to have had such labels af-
fixed."

In your opinion, are these forfeitures and destruction provisions
adequate to effectively deal with the various counterfeiting cases?

Mr. LADD. I think they are necessary and useful parts of the law
but I do not think they preclude the desirability of increased crimi-
nal penalties.

Mr. BUTLER. You are in support of the piracy legislation, of
course?

Mr. LADD. Yes.
Mr. BUTLER. Mr. Chairman, I have no further questions.
Mr. KASTENMEIER. On the last question of the gentleman from

Virginia, did you suggest that you supported H.R. 3530 which
raises the penalties?

Mr. LADD. Yes, we do, Mr. Chairman.
Mr. KASTENMEIER. Now, while customarily what is suggested is

that these infringements commonly involve records and motion
pictures and that is what we have heard testimony to. As I under-
stand it, the bill is much broader in that it does not relate, to just
records and motion pictures.

Is that your understanding?
Mr. LADD. As I understand, the penalty for all works other than

recordings and motion pictures protected under copyright would be
a fine of not more than $25,000 or imprisonment for 1 year or both.
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Thus, I think the distinction between the penalties for motion
pictures and recordings and for other copyrighted works is main-
tained.

Mr. KASTENMEIER. You are saying then your reading of the bill is
that it does not raise criminal penalties?

Mr. LADD. I would have to go back in to the details of this.
Ms. SCHRADER. It does raise the fine for all works.
Mr. KASTENMEIER. In that respect does your office have any

evidence that such drastic penalties in areas other than records
and films are necessary?

Mr. LADD. I would have to say no.
Mr. KASTENMEIER. My question was not very clear. I am talking

about what a cable company would have to do to obtain rights for
the retransmission of distant signals which are covered presently
by compulsory license.

Was your answer that, let's say in the case of Atlanta, that each
cable system or some combination thereof would have to negotiate
with precisely the same entity, wholesalers, packagers, of programs
that WTBS presently deals with exactly?

Mr. LAUD. Or if not, with whom would that deal?
Mr. LEIBOWITZ. First of all, both your bill and Congressman

Frank's bills contain a small system exemption. For those small
systems there would be no negotiation.

In our statement we say that you really can't tell whether dis-
tant nonnetwork programing available presently on independent
stations will continue to be available to the remaining nonexempt
cable system; that will depend on whether the subscribers want
that programing available.

If the market dictates that this type of programing should be
available, there are various ways in the marketplace to make it
available. One way would be for WTBS, which is a superstation
and I believe the only true willing superstation, that is, they desire
the broader reach of their signal and its commercial advertising, to
acquire the rights to grant further transmissions of the programing
contained on that signal.

Mr. KASTENMEIER. Let me use then WGN. My question is with
whom do they negotiate? It doesn't negotiate with WGN?

Mr. LEIBOWITZ. If WGN desired to be a willing superstation,
cable systems would negotiate with WGN who, in turn, would have
acquired the rights from the program suppliers for further trans-
missions.

Mr. KASTENMEIER. I used the wrong example. In terms of distant
signals there is only one willing superstation.

Mr. LEIBowrrz. Right now, that is correct.
Mr. KASTENMEIER. So let's deal with the more common case of

the passive superstation or other television stations whose signals
are imported and which television station is an independent and
not network.

Mr. LEIBOWITZ. If the originating station does not desire to have
a further transmission, and the carriage is not exempt, either
because the signal is distant or because the system is not an
exempted small system, the station probably would not be availa-
ble in the distant community of the cable system.
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That is not to say that the programing presently broadcast on
that station would not be available through alternative means.
What it does say is that the broadcaster of that signal would be
assured the same rights that all other programing distribution
services have, and that is to acquire exclusive rights to a product.

The origination services on cable, for example, HBO in the pay
model, and ESPN and USA in the advertiser supported model, all
have the ability of acquiring their programing on an exclusive
basis.

A TV station or cable system cannot use that programing with-
out permission and a passive super station who is not willing to
negotiate and does not want added cable coverage would be in the
same situation of denying carriage. But that is not to say the
programing will not be available to the cable system through alter-
native means.

Mr.. KASTENMEIER. In the case of a passive distant station the
station would be in a position of vetoing carriage of the retransmis-
sion of their system.

Mr. LEIBOWITZ. Yes, sir; just as HBO can veto the carriage of its
signal without permission.

Mr. KASTENMEIER. So cable would have to clear with WGN and
also Clear with the programers?

Mr. LEIBOWITZ. Under the scenario you describe there would be
no clearance because that particular signal, at the decision of WGN
and with the consent of the program suppliers of that signal, would
not be extended to distant cable communities.

So in your particular scenario that would not apply. Other sta-
tions might want to have the broader reach available through
cable carriage and would acquire the rights to grant further trans-
missions. Then the station would, in essence, be serving as a mid-
dleman. A transition period would facilitate such a system to oper-
ate if desired in the marketplace.

I would like to make several points in response to Congressman
Butler's earlier question concerning the relative importance of
cable origination- programing and independent signals. First,
Monroe Rifkin testified before your subcommittee several weeks
ago and offered his view of the importance of the distant signals in
comparison to the originated programing:

Cable is a highly capital and risk-intensive business which in the newer markets
being built today must rely largely on cable originated programing to generate the
major portion of its revenue base.

He then cited statistics relating to Savannah, Ga, and Albany,
N.Y., where subscriber levels rose dramatically when advertiser-
supported and pay programing became available.

Second, the Neilsen Co. has recently conducted a study compar-
ing, on the one hand the viewership by cable subscribers of all
independent television stations, emanating from both local and
distant communities, with the viewership of pay cable and adver-
tiser-supported cable programing where all of these forms of pro-
graming were available.

As you will note on page 44 of our prepared statement, that
study measured cable subscriber viewing during July 1980; Novem-
ber 1980 and February 1981. During all three periods, viewing by
subscribers of pay cable and advertiser-supported programing ex-
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ceeded the viewing of all independent stations both local and dis-
tant, by margins of 3.2 percent, 1.7 percent, and 3 percent respec-
tively.

Mr. KASTENMEIER. I appreciate that but that was not my ques-
tion.

Mr. LEIBOWITZ. I partly was responding to Congressman Butler's
earlier question as well.

Mr. KASTENMEIER. What I am trying to find out is what the
scenario is in terms of the compulsory license, if you get rid of the
compulsory license what the cable systems will have to do, with
whom will they negotiate?

I picked the wrong example in Atlanta but in all the other
systems presumably they are either passive or negative in terms of
whether they want their signals carried. But what are the rights of
the stations, what are the rights of the original programer or his
agent, the wholesaler, in terms of these negotiations?

What I was trying to look at for the committee was with whom
do these cable systems have to negotiate?

Mr. LADD. Mr. Chairman, the answer may be that the program
suppliers will negotiate with the television stations to allow the
retransmission by cable systems of their broadcast programing. But
if that does not happen by contract-I think it is extremely uhlike-
ly there will be any secondary transmission of distant nonnetwork
television programing.

Mr. KASTENMEIER. Thank you. That is helpful.
Mr. LEIBOWITZ. May I add to that, Mr Chairman? There is also a

possibility that a private collective rights organization, similar to
ASCAP, BMI, and SESAC, might be formed during the transition
period to faciliate the administration of cable retransmission
rights.

Again, this is speculative but a somewhat analogous situation
took place with respect to the performance of nondramatic musical
works, which are subject to full liability. There performing rights
organizations were created to reduce transaction costs.

Mr. KASTENMEIER. Of course I raised this question with Mr. Rand
who represents independent television stations whether they would
be as fully protected by ending the compulsory license as they
might think. A distinct possibility would be that the contract exclu-
sivity might run from the programs to a collective cable industry
association rather than to the independent television stations.
Cable, if it is able to operate somewhat collectively, could probably
outbid the independents for the same programs and the exclusivity
would go the other way. It would run eventually to cable and not
to the independents. So what forms some of these things might
take in the wake of, say, eliminating compulsory license one can
only guess but we are required to try to do some guessing.

I just have one or two questions. One, I gather, you don't really
have very much regard for Ms. Ringer's plan. Barbara Ringer, your
predecessor, had a plan which she presented before the committee
less than 2 weeks ago, I believe, and you have had a chance to look
at it. I don't know that you have.

Mr. LADD. I have and I would not accept the characterization
that I don't have any regard for it. I do, however, believe that its
basic premise is faulty; that is, the transactions cost argument. I do
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not believe that agreed licensing is necessary nor desirable to
govern cable carriage of programing. Agreed licensing works only
when the parties are able to reach an agreement; and even then,
cable access to broadcast programing is compelled and controlled
by statute, rather than by the wishes of the copyright owners. In
essence, agreed licensing has a compulsory license lurking in the
background. While the compulsory license may have been histori-
cally useful, the opportunity now exists to abandon artificial
market mechanisms and we should take it while we still can before
further cable entrenchment in the major population centers of our
country takes place.

Mr. KASTENMEIER. One last question goes to an entirely different
subject. That is the manufacturing clause. The Congress in 1976
phased out the manufacturing clause I think with the support of
virtually the entire copyright community but, of course, it could
adversely impact on book manufacturers and printers.

As a result, in the phaseout we at the last moment added a
provision calling for a study on the impact of the phaseout presum-
ably on printing and book manufacturing industry most particular-
ly, and I do understand that a report is either issued or about to be
issued.

Do you have any comment?
Mr. LADD. It is in distribution today.
Mr. KASTENMEIER. Being released today?
Mr. LADD. Yes.
Our conclusion is that the manufacturing clause should be al-

lowed to expire in accordance with its terms.
Mr. KASTENMEIER. Was the committee's view in 1976 that if it

were the intention of Congress to inhibit importation of materials
it could do so under the trade laws of the United States and not
through the copyright?

Mr. LADD. That is our view; our strong view, I might add.
Mr. RAILSBACK. Thank you, Mr. Chairman.
I apologize for being late and I have not had a chance to read

your statement but I did read the Senate statement which I guess,
generally speaking, you followed in this statement.

I am concerned that if we let the FCC decision stand on deregu-
lating exclusivity and if we further let the deregulation decision
relating to the distant signals stand, and then if we abolish the
compulsory license, I have a feeling that your larger cable systems
would likely be able to enter the competitive marketplace for pro-
grams.

I understand that. I think that many of us that represent a
relatively rural area where we have smaller cable systems some of
them may not be-connected with any major cable companies, and
we wonder exactly what is likely to happen to the quality of those
programs because they would not have presumably the bargaining
power and the leverage to obtain the same high quality that maybe
one of your larger cable companies would be able to exercise.

What is your feeling about that?
Mr. LADD. I think that if the proposal that the Copyright Office

has made here for the abolition of the compulsory license were
acted upon, the overall quality of programing on the small systems
will, over time, continue to improve.
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I base this opinion on several factors. First, the proposal we have
laid before the subcommittee provides that all markets will have
access to network programing whether that requires distant signals
or not.

Mr. RAILSBACK. That is going to be my next question. I am
worried about that, too.

Mr. LADD. It also provides that all the present must carry signals
would be carried by cable, including, in many of the markets,
independent signals.

But I don't believe that secondary transmissions is the name of
the game anymore, nor do I believe that the people in the cable
industry think that is the name of the game. The program services
which are increasingly commanding viewership are the cable origi-
nation networks. There are data on this. Some of that is provided
in our statement.

I want to emphasize that much of that programing is coming not
on a fee basis. It is coming on an advertiser-supported basis and
those services are, and will continue to be in greater numbers,
available to small systems as well as large systems.

Mr. RAILSBACK. Is that statistical information in your statement?
Maybe you can refer me exactly to that.

Mr. LADD. The gesture of your spectacles was right, it is in the
direction of David Leibowitz.

Mr. LEIBOWrrz. Some of the data is found in charts 2, 3, and 9 of
our statement.

Mr. RAILSBACK. You mentioned the availability of the rural sys-
tems being assured of getting, say, network programing. So again
assume hypothetically that we let stand the deregulation of both
exclusivity as well as the distant signals. Then you have this tre-
mendous emergence of pay television which I agree with you there
it is clearly on the rise. I wonder what happens to the broadcasters
that are then in competition with either pay cable in trying to buy
programs. I wonder what happens to them if they no longer have
any assurance of exclusivity.

This really troubles me. Why would a broadcaster want to pay a
lot of money-this is their argument-for a program that can be
picked up by a cable system with really no interference, if my
hypothetical is used, and then isn't the long range result of that
the broadcasters who are clearly-not only are they not in a situa-
tion where they receive compensation for that program that they
purchased in September through advertising but there, again, they
are going to argue their advertising benefits may be diminished
and you could argue both sides of that one?

But isn't the likely result going to be that eventually your broad-
casters without exclusivity are not going to want to pay a lot of
money for a program if everybody can pick it up and show it?

Mr. LADD. We are not proposing that cable be allowed to do that
except for necessary exempted smaller market systems.

Mr. RAILSBACK. You are at least making that exemption.
Mr. LADD. For the sake of your argument, yes. We have not

proposed that. It is, as I have mentioned, in both of Mr. Frank's
bills and also in Mr. Kastenmeier's bill.

Mr. RAILSBACK. But there is no exclusivity. You are not for
continuing exclusivity, are you?
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Mr. LADD. No. Not through the FCC.
Mr. LEIBOWITZ. May I respond? Full copyright liability would

permit granting exclusivity except for those small systems that
might be exempt under either of the bills, for local programs that
are carried in the cable system's local area where the copyright
owner has been compensated already for the local distribution, and
for network programing where the copyright owner has already
been compensated on the basis of nationwide distribution.

Aside from those specific and limited situations, full copyright
liability would provide program suppliers with the ability of grant-
ing exclusive rights if desired.

Mr. RAILSBACK. The full copyright liability is something that
right now is being paid by the broadcasters. They have full copy-
right liability. In other words, they are paying the marketplace-
the cable systems are clearly not paying the marketplace figure
and, furthermore, we are even going to abolish-hypothetically we
are even going to knock out the distant signal regulation as well as
the exclusivity regulation and how they are protected.

Mr. LEIBOWITZ. That is one of the major cruxes of the problem
which we are trying to resolve.

Mr. RAILSBACK. How?
Mr. LEIBOWITZ. What you are describing is the present situation.

Cable systems are presently operating under a compulsory license
which guarantees them access to the programs for cable retrans-
mission.

Mr. RAILSBACK. They do not have that protection with full liabili-
ty.

Mr. LEIBOWITZ. No.
Mr. RAILSBACK. Right now maybe we are not on the same wave-

length. Right now we permit cable to pick up a limited number of
distant signals. We also have a law relating to exclusivity which is
designed to protect the copyright owner or the broadcaster from
whom the program is picked up.

We are talking about eliminating that protection. We are talking
about letting-maybe I misunderstand-we are talking, I would
think, about letting the distant signals be picked up but you are
saying the cable system would then be charged the full-they
would have to negotiate for that.

Mr. LEIBOWITZ. The cable systems would be put in the same
position as all other program distribution services with respect to
their acquisition of programing. They would not have a compulsory
license guaranteeing them access. Rather, they would have to nego-
tiate in the marketplace for the programing through various alter-
native means.

You referred a few moments ago to the distant signal and syndi-
cated program exclusivity rules. These have been effectively elimi-
nated by the Federal Communcations Commission-so what you
are describing--

Mr. RAILSBACK. They would be restored by some legislation that
maybe would be enacted too. That is one thing for consideration.

Mr. LEIBOWITZ. Yes. Congressman Kastenmeier's bill restores
that amount of protection. Congressman Frank's first bill, H.R.
3528, also restores these rules but only for a limited and short
transition period before the imposition of full cppyright liability.
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Mr. RAILSBACK. Let me ask you about this aspect of performance
royalty. Is it true that because this country does not have any kind
of a performance royalty and a lot of other countries do that for
that reason the American performers that do perform are not
given any kind of reciprocal rights when their performances are
carried in those countries that may provide a performance royalty?

Can you expand on that?
Mr. LADD. The answer is yes, and I will ask Harriet Oler to

respond to that.
Mr. RAILSBACK. Does anybody have any idea what we are talking

about there in loss of revenues to the performers in this country?
Ms. OLER. We don't have any estimates on that but the United

States is definitely a net exporter of sound recordings. A large
percentage of Western European countries radio programing is
American music for which the performers get nothing because as
you said, those countries require reciprocity before making any
payments to our performers.

Mr. RAILSBACK. Wouldn't it be a fairly persuasive argument to
expand on that and for somebody to have some kind of idea about
what we are talking about in terms of lost benefits to American
performers, that the performers in other countries that do have
some kind of performance royalty received-that is one thing, aside
from the arguments generally that about the desirability of having
a performer's royalty, I think that one of the strongest arguments
that the performers have is that there are 50-some countries that
right now do provide for performers' royalty and they protect their
performance.

Our performers do not receive what should be reciprocal benefit.
Ms. OLER. That is absolutely true.
Mr. RAILSBACK. I think I used my 5 minutes.
Mr. KASTENMEIER. The gentleman from Michigan.
Mr. SAWYER. No questions.
Mr. KASTENMEIER. The gentleman from Virginia.
Mr. BUTLER. I have concluded.
Mr. KASTENMEIER. I have only one other question which I think

is desirable to ask for those who may not have analyzed your
proposal in detail. That is how does it differ-it appears to be the
same in the Frank bill that calls for an end to the compulsory
license, in what respect does it differ from the Frank bill?

Mr. LADD. The details of the Frank bill do not immediately come
to mind. One detail that I do recall is the transition period.

Mr. KASTENMEIER. The Frank bill does not have it.
Mr. LADD. It does have a transition period. But, it is limited to a

year and a half.
Mr. LEIBOWITZ. There are several other differences. As we said

before, both your bill and Mr. Frank's bill, contain small system
exemptions to varying degrees. We have not suggested that small
exemptions be included in legislation, though we understand the
practical reasons for them.

Mr. KASTENMEIER. Your exemptions go to the type of network or
other--

Mr. LEIBOWITZ. Our proposed exemptions are based on tradition-
al copyright principles where the copyright owner has already been
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compensated for that coverage. The proposed small system exemp-
tions do not reflect those types of principles.

Another difference is contained only in the second bill, H.R.
3844, introduced by Congressman Frank. This bill proposes an
amendment to the Communications Act pre-empting FCC, State
and local regulation of retransmissions. This amendment would
effectively eliminate the exclusivity rules that are still in existence
with respect to sports, the newwork non-duplication rules and the
must-carry rules.

I believe Mr. Ladd has commented on those before.
Mr. KASTENMEIER. Does the gentleman from Illinois have an-

other question?
Mr. RAILSBACK. One last question.
I am concerned primarily about the less affluent cable systems

and about quality of programing, and I wonder if based on your
experience it is your belief, as I think you maybe testified to this in
the Senate, that if we knock out the compulsory license that what
would likely happen is that there would emerge middlemen that
could then be negotiated for and sold to, for instance, rural sys-
tems, rural cable systems.

What is your feeling about that?
Mr. LADD. Before you came in, Mr. Railsback, I talked about that

in some length. There is a section in the statement which also
addresses this point. Let me explain briefly. Our contention is that
the middlemen exist now. They are the same middlemen who have
supplied the broadcast industry in the past and they are also the
cable origination networks who are supplying, in increasing num-
bers programing to all systems, including advertiser-supported net-
works some of which are beginning to pay the cable systems for
carrying their programing. So, we are not looking to middlemen in
the future; they are here now.

Mr. RAILSBACK. Then I don't think we should belabor it and I
certainly thank you for your testimony.

Mr. KASTENMEIER. On behalf of the committee, I wish to thank
you, Mr. Ladd, and your staff for your excellent presentation here
this morning and indeed we think the statement in its entirety is a
definitive work on the subject.

In any event, we will undoubtedly need to consult with you at
various times in the future on this and other matters and we are
deeply appreciative of your appearance this morning.

Mr. LADD. Thank you, Mr. Chairman.
Mr. KASTENMEIER. We now stand adjourned
(Where upon at 1 p.m. the subcommittee adjourned.)

0


