DEPUTY SECRETARY OF DEFENSE
1010 DEFENSE PENTAGON
WASHINGTON, DC 20301-1010

0CT 22 2019

Daniel Levin

White & Case LLP

701 Thirteenth Street, NW
Washington, DC 20005-3807

Dear Mr. Levin:

[ understand that you have been retained by Ms. Laura Cooper, the Department’s Deputy
Assistant Secretary of Defense for Russia, Ukraine, and Eurasia, as her private counsel for a
deposition to be conducted jointly by the House Permanent Select Committee on Intelligence, the
Committee on Foreign Affairs, and the Committee on Oversight and Reform, “[pJursuant to the
House of Representatives’ impeachment inquiry.” The Department’s October 15, 2019 letter to
the Chairs of the three House Committees [Tab A] expressed its belief that the customary
process of oversight and accommodation has historically served the interests of congressional
oversight committees and the Department well. The Committees’ purported “impeachment
inquiry,” however, presents at least two issues of great importance.

The first issue is the Committees’ continued, blanket refusal to allow Department
Counsel to be present at depositions of Department employees. Department Counsel’s
participation protects against the improper release of privileged or classified information,
particularly material covered by the executive privilege which is the President’s alone to assert
and to waive. Excluding Department Counsel places the witness in the untenable position of
having to decide whether to answer the Committees’ questions or to assert Executive Branch
confidentiality interests without an attorney from the Executive Branch present to advise on
those interests. It violates settled practice and may jeopardize future accommodation.
Furthermore, the Department of Justice has concluded that “congressional subpoenas that purport
to require agency employees to appear without agency counsel are legally invalid and are not
subject to civil or criminal enforcement.” See Attempted Exclusion of Agency Counsel from
Congressional Depositions of Agency Employees, 43 Op. O.L.C. (May 23, 2019) [Tab B].

The second issue is the absence of authority for the Committees to conduct an
impeachment inquiry. In its October 15, 2019 letter, the Department conveyed concerns about
the Committees’ lack of authority to initiate an impeachment inquiry given the absence of a
delegation of such authority by House Rule or Resolution. This correspondence echoed an
October 8, 2019 letter from the White House Counsel [Tab C] expressing the President’s view
that the inquiry was “contrary to the Constitution of the United States and all past bipartisan
precedent” and “violates fundamental fairness and constitutionally mandated due process.”

This letter informs you and Ms. Cooper of the Administration-wide direction that
Executive Branch personnel “cannot participate in [the impeachment] inquiry under these
circumstances” [Tab C]. In the event that the Committees issue a subpoena to compel Ms.
Cooper’s appearance, you should be aware that the Supreme Court has held, in United States v.
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Rumely, 345 U.S. 41 (1953), that a person cannot be sanctioned for refusing to comply with a
congressional subpoena unauthorized by House Rule or Resolution.

To reiterate, the Department respects the oversight role of Congress and stands ready to
work with the Committees should there be an appropriate resolution of outstanding legal issues.
Any such resolution would have to consider the constitutional prerogatives and confidentiality
interests of the co-equal Executive Branch, see Tab D, and ensure fundamental fairness to any
Executive Branch employees involved in this process, including Ms. Cooper.

Sincerely,

Attachments:
As stated



OFFICE OF THE ASSISTANT SECRETARY OF DEFENSE
WASHINGTON, DC 20301-1300

LEGISLATIVE
AFFAIRS.

The Honorable Adam B. Schiff 0CT 152018
‘Chairman

House Permanent Select Committee on Intelligence

Washington, D.C. 20515 '

The Honorable Eliot L. Engel
Chairman

House Committee on Foreign Affairs
Washington, D.C, 20515

The Honorable Elijah E. Cummings
Chairman

House Committee on Oversight and Reform
Washington, D.C, 20515

Dear Messrs: Chairmen:

I'wiite on behalf of the: Department to confirm that we received your letter and subpoena
of October 7, 2019, seeking the production of all documents and communications in the custody,
possession, or control of the Department of Defense for fourteen categories of information no
later than 5:00 pm on October 15,2019, As your cover letier states, the Permanent Select
Committee on Intelligence, in consultation with the Committee on Foreign Affairs and the
Commiittee on Oversight and Reform, issued the subpoena “[plursuant to the House of
Representatives’ impeachment inquiry.”

The Department understands the significance of your request for information and has
taken steps to identify, preserve, and collect potentially responsive documents. The customary
process of oversight and accommodation has historically served the interests of congressional
oversight committees and the Department well, The Department is prepared to engage in that
process consistent with longstanding practice and provide the responsive information should
there be resolution of this matter.

The current subpoena, Liowever, raises a number of legal and practicaI concerns that must
first be addressed. For example, although your letter asserts that the subpoeria has issued
“[plursuant to the House of Representatives’ impeachment inquiry,” the House has not
authorized your committees to conduct any such inquiry. The Supreme Court has long held that-
the first step in assessing the validity of a'subpoena from a congressional committee is
determining “whether the committee was authorized” to issue the subpoena, which requires
“construling] the scope of the authority which the House of Representatives gave to” the
comtnittee. United States v. Rumely, 345 U.S. 41, 42-43 (1953). Here, none of your commiittees
has identified any House rule or House resolution that authorized the comunittees to begin an



inquiry pursuant to the impeachment power. In marked contrast with historical precedents, the
House has not expressly adopted any resolution authorizing an impeachment investigation.

The House also has not delegated such authority to any of your three committees by rule.
See H. Res. 6, 116th Cong. (2019). To the contrary, House Rule X is currently the only source
of your three committees’ jurisdiction, and that rule does not provide any of the committees the
power to initiate an impeachment inquiry. Indeed, the rule does not mention impeachment at all.
See H. Rule X, cl. 1(i), (n); cl. 11. Absent a delegation by House Rule or a resolution of the
House, none of your committees has been delegated jurisdiction to conduct an investigation
pursuant to the impeachment power under Article I, Section 2 of the Constitution.

Even if the inquiry were validly authorized, much of the information sought in the
subpoena appears to consist of confidential Executive Branch communications that are
potentially protected by executive privilege and would require careful review to ensure that no
such information is improperly disclosed. Furthermore, as a practical matter, given the broad
scope of your request, the time required to collect the documents, review them for
responsiveness and relevant privileges, and produce responsive, non-privileged documents to the
committee is not feasible within the mere eight days afforded to the Department to comply with
the subpoena.

On a separate note, the Department also objects to your letter’s assertion that the
Secretary of Defense’s “failure or refusal to comply with the subpoena, including at the direction
or behest of the President or the White House, shall constitute evidence of obstruction of the
House’s impeachment inquiry and may be used as an adverse inference against [the Secretary]
and the President.” Invoking reasonable legal defenses to a subpoena, including invoking legal
privileges that are held by the President, in no way manifests evidence of obstruction or
otherwise warrants an adverse inference. Indeed, the very idea that reasonably asserting legal
rights is itself evidence of wrongdoing turns fundamental notions of fairness on their head and is
inconsistent with the rule of law. In fact, the department is diligently preserving and collecting
potentially responsive documents.

In light of these concemns, and in view of the President’s position as expressed in the
White House Counsel’s October 8 letter, and without waiving any other objections to the
subpoena that the Department may have, the Department is unable to comply with your request
for documents at this time. Nevertheless, the Department respects the oversight role of the
appropriate committees of Congress, and stands ready to work with your committees should
there be an appropriate resolution of this matter. Any such resolution would have to protect the
constitutional prerogatives and confidentiality interests of the co-equal Executive Branch and
ensure fundamental fairness to any Executive Branch employees involved in this process.

Robert R. Hood
Assistant Secretary of Defense
for Legislative Affairs



Co:

The Honorable Devin Nunes, Ranking Member
House Permanent Select Committee on Intelligence

The Honorable Michaele McCaul, Ranking Meniber
House Committee oni Foreign Affairs

The Honorable Jim Jordan, Ranking Member

'House Committee on Oversight and Reform:



{Slip Opinion)

Attempted Exclusion of Agency Counsel from
Congressional Depositions of Agency Employees

‘Congress may not constitutionally prohibit agency counsel from accompanying agency
employees called to testify about matters that potentially involve information protected
by executive privilege. Sucha prohibitlon would impair the President’s constitutional
authority to control the disclosure of privileged information and to supervise the Exec-
utive:Branch’s communications with Congress.

‘Congressional subpoenas that purport to require agency employees to appear without
agency counsel are legally invalid and are not subject to civil or eriminal enforcement.

May 23, 2019

MEMORANDUM FOR THE ATTORNEY GENERAL
AND THE COUNSEL TO THE PRESIDENT

On April 2, 2019, the House Committee on Oversight and Reform (the
“Committee”) issued subpoenas seeking to compel testimony in two sep-
arate investigations from two witnesses: John Gore, Principal Deputy
Assistant Attorney General for the Department’s Civil Rights Division,
and Carl Kline, the former head of the White House Personnel Security
Office. The Committee sought to question both witnesses about matters
that potentially involved communications that were protected by execu-
tive privilege. Although the Committee’s Rule 15(e) permitted the wit-
nesses to be accompanied at the depositions by private coursel, who
would owe duties to the witnesses themselves, the rule purported to bar
the presence of agency counsel, who would represent the interests of the
Executive Branch. Despite some efforts at accommodation on both sides,
the Committee continued to insist that agency counsel could not attend the
witnesses” depositions. In response to your requests, we advised that a
congressional committee may not constitutionally compel an execiitive
branch witness to testify about potentially privileged matters while de-
priving the witness of the assistance of'agency counsel. Based upon our
advice, Mr. Gote and Mr. Kline were directed not to appear at their depo-

! Tracking the text of the Cominittee’s rule, which excludes “counsel . . . for agencies,”
we speak in this opinion of “agency counsel,” but our analysis applies equally to ail
counsel representing the interests of the Executive Branch, no matter whether the witness
works for an “agency,” as defined by statute. See, e.g., Kissingerv. Reporters Comm. for
Freedom of the Press, 445 U.5, 136, 156 (1980) (holdlng that the Office of the President
is not an “agency” for purposes of the Freedom of Information Act).
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sitions without agency counsel. This meémorandum explains the basis for
our conclusions.

When this issue last arose, during the Obama Adminisiration, this Of-
fice recognized “constitutional concerns™ with the exclusion of agency
counsel, because such a rule “could potentially undermine the Executive
Branch’s ability to protect its confidentiality interests in the course of the
constitutionally mandated accommodation process, as well as the Presi-
dent’s constitutional authority to consider and assert. executive prmlege
where appropriate.” Authority of the Department of Health and Human
Services to Pay for Private Counsel to Represent an Employee Before
Congressional Committees, 41 Op. OL.C. __, *5 n.6 (Jan. 18, 2017)
(“duthority to Pay for Private Counsel™). This Office, however, was
asked to address only the retention of private courisel for a deposition and
thus did notevaluate these constitutional concerns.

Faced squarely with the constitutional question here, we concluded that
Congress may not compel an executive branch witness to appear without
agency counsel and thereby compromise the President’s constitutional
authority to control the disclosure of privileged information and to super-
vise the Executive Branch’s communications with congressional entities.
The “Executive Branch’s longstanding general practice has been for agen-
cy attorneys to accompany” agency employees who are questioned by
congressional committees conducting oversight inquiries. /d. at *3. When
an agency employee is asked to testify about matters within the scope of
his official duties, he is necessarily asked to provide agency information.
The agency must have the ability to protect relevant privileges and to
ensure that any information provided on its behalf is accurate, complete;
and properly limited in scope. Although private counsel may. indirectly
assist the employee in protecting privileged information, counsel’s obliga-
tion is to protect the personal interests of the employee, not the interests
of the Executive Branch. The Committee, therefore, could not constitu-
tionally bar agency counsel from accompanyin g agency employees called
to testify on matters within the scope of their official duties. In light of
this constitutional infirmity, we advised that the Committee subpoenas
purporting to require the witnesses to appear without agency counsel were
legally invalid-and not subject to civil or criminal enforcement,

L

Congress generally obtains the information necessary to perform its
legislative functions by making requests and issuing subpoenas for docu-
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Attempted Exclusion of Agency Counsel from Congressional Depositions

ments and testimony through its organized committees. See, e.g., Baren-
blattv. United States, 360 U.S. 109, 116 (1959); Watkins v. United States,
354 U.S. 178, 187-88 (1957). Comm1ttees typically seek the information
they need from the Executive Branch first by requesting documents and
sometimes voluntary interviews. Following such requests, a committee
‘may proceed with a hearing at which Members of Congress ask questions
of the witness, and such a hearing is usually open to the public. When
executive branch employees appear—either at a voluntary interview or a
hearing—agency counsel or another agency representative traditionally
accompany them. See, e.g., Representation of White House Employees, 4B
Op. O.L.C. 749, 754.(1980).

Congressional committees have only rarely attempted to collect infor-
mation by compelling depositions conducted by committee staff. See
Jay R. Shamipansky, Cong. Research Serv., 95-949 A, Staff Depositions in
Congressional Investigations 1-2 & n.3 (updated Dec. 3, 1999) (“Staff”
Depositions”). Historically, these efforts were confined to specific inves-
tigations that were limited in scope. See, e.g., Inquiry into the Matter of
Billy Carter and Libya: Hearings Before the Subcomm. to Investigate the
Activities of Individuals Representing the Interests of Foreign Govern-
ments of the 8. Comm. on the Judiciary, 96th Cong. 1708-10, 1718-27,
1742 (1980) (discussing issues related to Senate resolution autherizing.
depositions by staff members). Recently, however, commiittees have made
increasing' use of depositions, and the House of Representatives has
adopted an order in the current: Congress that permits depositions. to go
forward without the presence of any Member of Congress. Sez H. Res. 6,
116th Cong. § 103(a)(1) (2019).

Although executive branch witnesses have sorhetimes appeated and
testified at staff depositions, the Executive Branch has frequently objected
to the taking of compelled testimony by congressional staff members.
These objections have questloned whethetr committees may properly
authorize staff to depose senior executive officials, whether Members.of
Congress must be present during a cominittee deposition, and whether the
procedures for such depositions adequately protect the President’s ability
to protect privileged executive branch information. See, e.g., H. Comm.
on International Relations, 104th Cong., Final Report of the Select Sub-
committee to Investigate the United States Role in Iranian Arms Transfers
to Croatia and Bosnia 54-56 (Comm. Print’ 1997) (summarizing the White
House’s position that its officials would not “Be allowed to sit for staff
depeositions, because to do so would intrude upon the President’s ‘deliber-
ative process’™); see also Letter for Henry Waxman, Chairman, Commit-

3
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tee on Oversight and Government Reform, U.S. House of Representatives,
from Dinah Bear, General Counsel, Council on Environmental Quality
at 1 (Mar. 12, 2007) (“Allowing Committee staff to depose Executive
Branch representatives on the record would be an extracrdinary formali-
zation of the congressional ovetsight process and would give unélected
staff powers and authorities historically exereised only by Members of
Congress participating in a public hearing.”); Letter for Henry A. Wax-
man, Chairman, Committee on Oversight and Government Reform, U.S.
House of Representatives, from Stephanie Daigle, Associate Administra-
tor, U.S. Environmental Protection Agency at 2 (Apr. 12, 2007) (“[TThe
use of formal interviews by Committee counsel, transcrlbed by a court
reporter, rather than the customary informal briefings, have the potential
to be overly adversarial and to intimidate Agency staff.””). No court has
addressed whether Congress may use its oversight authority to compel
witnesses to appear at staff depositions conducted outside the presence of
any Member of Congress. Courts have recognized, however, that Con-
gress’s ability to “delegate the exercise of the subpoena power is not
lightly to be inferred” because it is “capable of oppressive use.” Shelton v.
United States, 327 F.2d 601, 606 11.14 (D.C. Cir. 1963); ¢f. United States
v. Bryan, 339 U.S. 323, 332 (1950) (concluding, in the context of a crimi-
nal contempt-of-Congress citation, that “respondent could rightfully have,
demanded attendance of a quorum of the Committee and declined. to
testify or to produce documents so long as a quorum was not present”).

The question we address here arose out of the Committee’s effoit to
compel two executive branch witnesses, Mr. Gore and Mr. Kline, to
appear at depositions subject to the restrictions of Commitiee Rule 15(e).
In relevant part, Rule 15 (e) provides as follows:

No one may be present.at depositions except members, committee
staff designated by the Chair of the Committee or the Ranking Mi-
nority Member of the Committee, an official reporter, the witness,
and the withess’s counsel. Observers or counsel for other persoris, or
for agencies under investigation, may net attend.

H. Comm. on Oversight & Reform, 116th Cong., Rule 15(e). In both in-
stances, the Committee sought executive branch information, including
matters that implicated executive privilege; ‘but it asserted the authority to
compel the witness to answer questions without the assistance of agency
counsel. We summarize here the efforts at accommodation made by the
Executive Branch and the Committee in connection with the disputes.



Artempted Exclusion of Agency Counsel ﬁ'om Congressional Deposifions
A.

The.Committee subpoenaed Mr. Gore to testify about priviteged mat-
ters .concerning the Secretary of Commerce’s decision to include a cifi-
zenship question on the 2020 United States Census. On March 7, 2019,
Mt. Gore voluntarily appeared before the Committee, with the assistance
of Department counsel, for a transcribed interview on the same topic. Mr.
Gore - answered.all of the Committee’s questions, except for those that
were determined by Department counsel to concern confidential delibera-
tions within the Executive Branch. The Department’s interest in protect-
ing this subject matter was particularly aciite because the Secretary of
Commerce’s decision was subject to'active litigation, and those challeng-
es were pending in the Supreme Court. See Dep’t of Commerce v, New
York,No. 18-966 (U.8.) (argued Apr. 23, 2019). Some of the information
sought by the Committee had previously been held by a federal district
court to be protected by the deliberative process privilege, as well as other
privileges, in civil discovery.. |

On April 2, the Committee served Mr. Gore with a deposition subpoena
in an effort to compel responses to the questions that he did not answer
.during his March 7 interview. Committee staff advised that Committee
Rule 15(¢) required the exclusion of the agency counsel who had previ-
ously represented Mr. Gore. On April 9, the Department explained that
the Committee’s effort to bar Department counsel would unconstitutional-
ly infringe upon the prerogatives of the Executive Branch. See Letter for
Elijah E. Cummings, Chairman, Committee on Oversight and Reform,
U.8. House of Representatives, from Stephen E. Boyd, Assistant Attorney
General, Office of Legislative Affairs at 2-3 (Apr. 9, 2019). Because the
Committee sought information from Mr. Gore relating to his official
duties, the Departihent explained that agency counsel must be present to
ensure appropriate limits toMr. Gore’s questionitig, to enstire the accura-
cy and completeness of information provided ‘on behalf of the Depart-
ment, and to ensure that a Department official was not pressed into reveal-
ing privileged information. Id. The Attorney General determined that Mr.
Gore would not appear at.the deposition without the assistance of De-
partment counsel. Id. at 3.

On April 10, 2019, the Committee responded by disputing the Depart-
‘ment’s constitutional view, contending that Committee Rule 15(e) had
beenin place for more than a decade and reflected an appropriate exercise
of Congress’s authonty to determine the rules of its own proceedings. See
Letter for William P. Barr, Attorney General, from Elijah E. Cummings,

s
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Chairman, Committee on Oversight and Reform, U.S. House of Repre-
'sentatlves at2-3 (Apr. 10, 2019) (“April 10 Cummmgs Letter™) (citing
U.S. Const. art, I, § 5, cl. 2). The Committee advised that Mr. Gore could
be accompanied by hIS prwate counsel, id at 2, and offered to allow
Department counsel to wait in a separate room during the deposition, id.
at 3. The Committee stated that, if necessary, Mr. Gore could request a
break during the deposition to consult with Department counsel. Id.

On April 24, 2019, the Department reiterated its constitutional objec-
tion and explained that the Committee’s proposed accommodation would
not satisfy the Department’s need to have agency counsel assist Mr. Gore:
at the deposition. See Letter for Elijah E. Cummings, Chairman, Commit-
tee ‘on Oversight and Reform, U.S. House of Representatives, from Ste-
phen E. Boyd, Assistant Attorney General, Office of Legislative Affaits
at 1 (Apr. 24, 2019). Mr. Gore therefore did not appear on the noticed
deposition date.

B.

The Committee subpoenaed Mr. Kline to testify concerning the activi-
ties of the White House Personnel Security Office in adjudicating security
clearances during his time as head of the Office: On March 20, 2019, the
current White House Chief Security Officer, with representation by the
Office of Counsel to the President (“Counsel’s. Office™), briefed the
Committee’s staff on the White House security clearance process for
nearly 90 minutes and answered questions from a Member of Congress.
and staff. On April 1, 2019, the White House offered to-have Mr. Kline
appear voluntarily before the Committee for a transcribed interview.

Instead, the Committee subpoenaed Mr. Kline on April 2, 2019. The
Committee indicated that Committee Rule 15(¢) would bar any repre-
sentative from the Counsel’s Office from attending Mr. Kline’s deposi-
tion. On April 18, 2019, the Counsel’s Office advised the Committee that
a representative from that office must attend to represent the- White
House’s interests in any deposition of Mr. Kline. See Letter for Elijah E.
Cummings, Chairman, Committee on Qversight and Reform, U.S. House
of Representatives, from Michael M. Purpura, Deputy Counsel to the
President at 2 (Apr. 18, 2019). The Counsel’s Office relied on the views

- concerning the exclusion of agency counsel that were articulated by the
Department in its April 9, 2019 letter to the Committee. Zd. The Counsel’s
Office explairied that the President has the authority to raise privilege



Attempted Exclusion of Agency Counsel from Congressional Depositions

concerns at any point during a deposition, and that this could occur only if
an attorney from the Counsel’s Office accompanied Mr. Kline. /d.

On Aptil 22, 2019, the Committee responded, stating, as it had in cor-
respondence concerning Mt. Gore, that its rules were justified based upon
Congress’s constitutional authority to determine the rules of'its proceed-
ings. See U.S. Const. art. I, § 5; cl. 2. The Committee asserted that Com-
mittee Rule 15(e) had been enforced under multiple chairmen. See Letter
for Pat Cipolione, Counsel to the President, from Elijah E. Cummings,
Chairman, Committee on Oversight and Reform, U.S. House of Repre-
sentatives at 3 (Apr. 22, 2019) (“April 22 Cummings Letter”). The Com-
mittee advised that Mr. Kline could be accompanied by his private coun-
sel, and, as with Mr, Gore, offered to permit attorneys from the Counsel’s
Office to wait outside the deposition room in case Mr, Kline requested to
consult with them during the deposition. Id.

In an April 22, 2019 reply, the Counsel’s Office explained that, in light
of the Committee’s decision to apply Rule 15(¢), the Acting Chief of
Staff'to the President had directed Mr. Kline not to attend the deposition
for the reasons stated in the April 18, 2019 letter. See Letter for Elijah
Cummings, Chairman, Committee on Oversight and Reform, U.S. House
of Representatives, from Michael M. Purpura, Deputy Counsel to the
President at 1 (Apr. 22, 2019). The Comumittee and the Counsel’s Office
subsequently ‘agreed to. a voluntary transctibed interview of Mz, Kline
‘with the participation of the Counsel’s Office. Mr. Kline was interviewed
on May 1, 2019. He answered some of the Committee’s questions, but at
the direction of the representative from the Counsel’s Office, he'did not
address particular matters implicating privileged information.

L.

Under our constitutional separation of powers, both Congress and the
Executive Branch must respect the legitimate prerogatives of the other
branch: See, e.g., INSv. Chadha, 462 U.S. 919,951 (1983) (“The hydrau-
lic pressure inherent within each of the separate Branches to-exceed the.
outer limits of its power, even to accomplish desirable objectives, must
be resisted.”); United States v. Am. Tel. & Tel. Co., 567 F.2d 121, 127,
130-31 (D.C. Cir. 1977) (“[E]Jach branch should take cognizance of an
implicit constitutional mandate to seek optimal accommodation through
a realistic evaluation of the needs of the conflicting branches in the par-
ticular fact situation.”). Here, the Committee sought to apply Committee
Rule 15(¢) to compel executive branch officials to testlfy about poten-

7
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tially privileged matters while barting agency counsel from the room. We
concluded that the Committee could not constitutionally compel such an
appearance for two reasons. First, the exclusion of agency counsel impairs
the President’s ability to exercise his constitutional authority to control
privileged information of the Executive Branch. Second, the exclusion
undermines the President’s ability to exercise his constitutional authority
to supervise the Executive Branch’s interactions with Congress.

A,

Committee Rule 15(e) unconstitutionally interferes with the President’s
tight to control the disclosure of privileged information. Both the Su-
preme Court and this Office have long recognized the President’s “consti-
tutional authority to protect national security and other privileged infor-
mation” in the exercise of the President’s Article II powers. Authority
of Agency Officials to Prohibit Employees from Providing Information
to Congress, 28 Op. O.L.C, 79, 80 (2004) (“duthority of Agency Offi-
cials”™); see Dep’t of the Navy v. Egan, 484 U.8. 518, 527 (1988) (the
President’s “autherity to classxfy and control access to information bear-
ing on national securlty . flows primarily from this constitutional in-
vestment of power in the Premdent [as Commander in Chief] and exists
quite apart from any explicit congressional grant™); United States v.
Nixon,418'U.S. 683, 705-06 (1974) (“Certain powers and privileges flow
from the nature of enumerated powers; the protection of the confidentiali-
ty of Presidential communications has similar constitutional underpin-
nings.”). That authiority is “fot liniited to classified information, but
extend[s] to a/l . . . information protected by [executive] privilege,”
cluding pres1dent1al and attorney-client communications, attorney work
product, deliberative process information, Jaw enforcement files, and
national security and foreign affairs information. Authorzty of Agency
Officials, 28 Op. 0.L.C. at 81 (emphasis added).® Protection of such
information is. “ﬁj_ndamental tothe operation of Government and inextri-

2 Although some of these components, such as deliberative process information, paral-
lef aspects of common law privileges, each falls within the docirine of executive privi-
lege. See; e.g., Whistleblower Protections for Classified Disclosures, 22 Op. O.L.C. 92,
101-1021.34 (199 8); Assertion of Executive Privilege Regardivig White House Courisel’s
Office Documents, 20 Op. O.L.C. 2, 3 (1996) (opinion of Aftorney General Janet Reno)
{observing that “[e]xecutive. privilege appliés” to certain White House documents “be-
cause of their deliberative nature, and because they fall within the scope of the attorney-
client privilege and the work-product’ dactrine?).

8
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cably rooted in the separation of powers under the Constitution.” Nixon,
418 U.S. at 708. It énsures that “high Government officials and those who
advise and assist them in the performance of their manifold duties™ can
engage in full and candid decisionmaking, id. at 705, 708, and it is neces-
sary to protect sensitive security and other information that could be used
to the public’s dettiment..

The President may protect suck privileged information from disclosure
in the Executive’s responses to congressional oversight proceedings. See
Senate Select Comm. on Presidential Campaign Activities v. Nixon, 498
F2d725,731 (D.C. Cir. 1974). As we have explained, “[i]n the congres-
sional oversight context, as in all others, the decision whether and under
what circuinstances to disclose classified information” or other forms of
‘privileged information “must be made by someone who is acting on the
official authority of the President and who is ultimately responsibleto the
President.” Whistleblower Protections for Classified Disclosures, 22 Op.
G.L.C. 92, 100 (1998) (“Whistleblower Protecrzons”) Thus, ‘“Congress
may not vest lower-ranking personnel in the Executive branch with a
“right” to furnish national security or-other privileged informationto a
member of Congress without receiving official authorization to do s0.>”
Authority of Agency Officials, 28 Op. O.L.C. at 80 (quoting March 9,
1998 Statement of Administration Policy on S. 1668, 105th Cong. ),
see Constitutionality of the Direct Reporrmg Requirement in Section
802(e)(1) of the Implementing Recommendations of the 9/11 Commission
Act of 2007, 32 Op. O.L.C. 27, 43 (2008) (“Direct Repomng Require-
thent”™) (“Wehave long concluded that statutory provisions that purport to
authorize Executive Branch officers to communicate directly with Con-
gress without appropriate supervisiot . . . infringe upon the President’s
constitutional authority to protect against the unauthorized disclosure of
constitutionally privileged information.”). Because “statutes may not
ovetride the constitutional doctrine of executive privilege,” they may not

“prohibit the supervision of the disclosure of any privileged information,
be it classified, deliberative process or other: privileged material,” Au-
thority of Agency Officials, 28 Op. O.L.C. at 81. It necessarily follows
that congressional committees’ rules of procedure may not be used to
override privilege or the Executive’s ability to supetvise the disclosure of
privileged information.

The foregoing principles governed our analysis here. In order to control
the disclosure of privileged information, the President must have the
dlscretmn to designate a representative of the governmeént to protect this
interest at congressional depositions of agency employees. When employ-

9



Opinions of the Office of Legal Counsel in Volume 43

ces testify about information created or received duting their employment,
they are disclosing the Executive Branch’s information. The same thing is
true for former employees.’ Yet, in many cases, agency employees will
have only limited experience with executive privilege and may not have
the necessary legal expettise to determine whether a question 1mp11cates
a protected privilege. Moreover, the. employees’ personal interests in
avoiding a conflict with the committee may not track the longer-term
interests of the Executive Branch. Without an agency representative at
the deposition to evaluate which questions implicate executive privilege,
an employee may be pressed—wittingly or unwittingly—into revealing
protected information such as internal deliberations, attorney-client com-
‘munications, or national security inforination. See Nixon, 418 U.S. at
705-06; Seriate Select Comm., 498 F.2d at 731. Ot the ageney employee
may be pressed into respondmg to inquiries that are beyond the scope
of Congress’s oversight authority. See Barenblatt 360 U.S.at 11112
(“Congress may only investigate into those areas in which it-may poten-
tially legislate or-appropriate [and] cannot inquire into matters which are
within the éxclusive provinéee of one of the other branches of the Govern-
ment.”).

Even if the President has not yet asserted a particular privilege, exclid-
ing agency counsel would diminish the President’s ability to decide
whether a privilege should be asserted. The Executive Branch cannot
foresee every question or topic that may arise during a deposition, but
if questions seeking privileged information are asked, agency counsel,
if present, can ensure that the employee does not impermissibly disclose
privileged information. See Memorandum for Rudolph W. Giuliani y
Associate Attorney General; from Theodore B. Olson, Assistant Attorney
General, Office-of Legal Counsel, Re: Congressional Demand for Deposi-
tion of Counsel to the President Fred F. Fielding at 2 (July 23, 1982)
(“A witness before a Congressional committee may be asked—under
threat of contempt—a wide range of unanticipated questions about highly
sensitive deliberations and thought processes: He therefore may be unable
to confine his remarks only to those which do not impair the deliberative
process.”). The President, through'his subordinates, must be able to inter-
vene before that information is disclosed, lest the effectiveness of the

3 See, e. g, Assertion of Executive Privilege Concerning the Dismissal and. Replace-
ment of U.S. Atforneys, 31 Op. Q.L.C. 1 (2007) (opinion of Acting Atforney General Paul
D. Clement) (¢oncluding that the President may assert executive privilege with respect to
testimony by two former White House- officials).
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privilege be diminished. See Memorandum for Peter J. Wallison, Counsel
to the President, from Charles J. Cooper, Assistant Attorney General,
Office of Legal Counsel at 2 (Sept. 8, 1986) (agency counsel attending
congressional interviews can advise “about the sensitivity of particular
information and, if need be, to terminate the interview to avoid disclosure
of privileged information™). Accordingly, Committee Rule 15(¢) unduly
interferes with the President’s supervision of the disclosure of privileged
information by barring agency counsel from the deposition of an agency
employee concerning official activities.

These concerns were readily apparent in connéction with the subpoenas
of Mr. Gore and Mr. Kline. In both instances, the Committee sought
information about communications among senior executive branch offi-
cials regarding official decisions. There was no doubt that the depositions
would implicate matters in which the Executive Branch had constitution-
ally based confidentiality interests. Indeed, in Mr. Gore’s March 7 inter-
view, the Committee repeatedly asked him questions concerning poten-
tially privileged matters—some of which a federal court had already held
were protected by privilege in civil discovery. See New Yorkv. U.S. Dep’t
of Commerce, 351 F. Supp. 3d 502, 548 1.19 (S.D.N.Y. 2019) (swnmariz-
ing discovery orders). And the Committee then noticed the deposition
‘precisely to compel answers to such questions. See April 10 Cummings
Letter at 3 (“The Department is well aware of the scope of the deposition,
based on the issues raised at Mr. Gore’s March 7-interview and the list of
18 [prekusly unansyered] questions provided by Committee staff.”).
In Mr. Kline’s May 1 interview, the witness was similarly instructed not
to answer a number of questions 1mpl1cat1ng the Executivé Branch’s
confidentiality interests. Prohibiting agency counsel from attending the
depositions would have substantially impaired the Executive Branch’s
ability to continue to protect such privileged information and to make
similar confidentiality determinations in response to new questions. The
Committee’s demands that the witnesses address questions already
deemed unanswerable by agency counsel indicated that the exclusion of
agency counsel would have been intended, in no small part, to circumvent
executive branch mechanisms for preserving confidentiality.

B.

‘Committee Rule 15(e) also interferes with the President’s. authority
to supervise the Executive Branch’s interactions with Congress. The
Constitution vests “[t]he executive Power™ in the President, U.S. Const.

11
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art. 11, § 1, cl. 1, and requires himto “take Care that the Laws be faithfully
executed,” id, § 3. This power and responsibility grant the President the

“constitutional authority tosupervise and control the activity of subordi-
nate officials within the executive branch.” The Legal Significance of
Presidential Signing Statements, 17 Op, 0.L.C. 131, 132 (1993) (citing
Franklinv. Massachusetts, 505 U.S. 788, 800 (1992)); see also Constitu-
tionality of Statute Requiring Executive Agency to. Report Directly to
Congress, 6 Op. Q.L.C. 632, 637 (1982) (“Constitutionality of Reporting
Statute”). As we have previously explained, ““the right of the President to
protect his control over the Exécutive Branch [is] based on the fuindamen-
tal principle that the President’s relationship with his subordinates must
be free from certain types of interference from the coordinate branches of
government in order to permit the President effectively to carry out his
constitutionally assigned responsibilities.”” Authority of HUD’s Chief”
Financial Officer to Submit Final Reports on Violations of Appropriations
Laws, 28 Op. O.L.C. 248,252 (2004) (“Authority of HUD’s CFO”)(quot-
ing Constitutionality of Reporting Statute, 6 Qp. O.L.C. at 638-39).

The President’s authority to supervise his subordinates in the Exectitive
Branch includes the power to control communications with, and infor-
mation provided to, Congress.on behalf of the Executive Branch. See
Direct Reporting Requirement, 32 Op. O.L.C. at 31, 39; Authority of
Agency Officials, 28 Op. O.L.C. at 80-81; cf. United States ex rel. Touhy
v. Ragen, 340 U.S. 462, 467-68 (1951) (upholding “a refusal by a sibor-
dinate of the Department of Justice to submit papers o the court in re-
sponse to its subpoena duces fecum on the ground that the subordinate
[wa]s prohibited from making such submission by” a valid order of the
Attorney General). Ata minimurn, this responsibility includes the power
to know about, and assert authority over, the disclosures his subordinates
make to Congress regarding their official duties.

‘Congressional efforts to prevent the President from supervising the Ex-
ecutive Branch’s interactions with Congress interfere with the President’s
ability to perform his constitutional responsibilities. We have long recog-
nized that statutes, “if construed or enforced to permit Executive Branch
officers to communicate directly with Congress without ‘appropriate
supervision by the President or his subordinates, would violate the consti-
tutional separation of powers and, specifically, the President’s Article II
authority to supervise Executive Branch personnel.” Direct Reporting
Requirement, 32. Op. O.L.C. at 31-32, 39 (citing Authority of the Special
Counsel of the Merit Sysrems Protection Board to Litigate and Submit
Legislation to Congress, 8 Op. O.L.C. 30, 31 (1984); Authority of HUD's
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CFO, 28 Op. O.L.C. at 252-53; duthority of Agency Officials, 28 Op
O.L.C. at 80~ —82). It is on this basis that the Department has consistently
resisted congressional attempts to require, by statute; that executive
branch officials submit information to Congress in the form of reports
without prior opportunity for review by their superiors. See, e.g., id. at
34-39 (“[S]tatutory reporting requirements cannot constitutionally be
applied to interfere with presidential supervision and control of the com-
munications that Executive Branch officers . . . send to Congress.”);
Authority of HUD's CFO, 28 Op. 0.L.C. at 252-53; Access to Classified
Information, 20 Op. O.L.C. 402,403-05 (1996); Inspector General Legis-
lation, 1 Op. O.L.C. 16, 18 (1977). -

Information sought in congressional depositions is no different. An
agency employee testifying about official activities may be asked to
disclose eonfidential information, yet the employee may lack the expertise
necessary to protect privileged information on his own. Nor will an em-
ployee’s private counsel always adequately protect such information.
Private counsel may not have the expertise to recognize all situations
raising issues of executive privilege, and in any event, recognizing such
situations and protecting privileged information is not private counsel’s
job. Private counsel’s obligation is to protect the personal interests of th_e
employee, not the interests of the Executive Branch. An agency repre-
sentative, by contrast, is-charged with protecting the Executive Branch’s
interests during the dep051t10n—~ensur1ng that the information the em-
ployee provides to Congress is accurate, complete, and within the proper
scope, and that privileged information is not disclosed, The Commitiee’s
rule prohibiting agency counsel from accompanying an agency employee
to a deposition would effectively, and unconstitutionally, require that
employee to report directly to. Congress on behalf of the Executive
Branch, without an adequate opportunity- for review by-an authorized
representative of the Executive Branch.

C.

Having concluded that the Committee could not constitutionally bar
agency counsel from accompanying M, Gore or Mr. Kline to depositions,
we further advised that the subpoenas that required them to appear with-
out agency counsel, over the Executive Branch’s objections, exceeded the
Committee’s lawful authority and therefore lacked legal effect. The
Committee could not constitutionally compel Mr. Gore or Mr. Kline to
appear under such circumstances; and thus the subpoenas could not be.
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enforced by civil or ctiminal means or through any inherent contempt
power of Congress.

This conclusion is consistent with our treatment of referrals to the De-
partment of contempt-of-Congress citations for criminal prosecution
under 2 U.S.C. §§ 192 and 194. We have opined that “the ctiminal con-
tempt of Congress statute does not apply to the President or presidential
subordinates who assert executive privilege.” Adpplication of 28 U.S.C.
$ 458 to Presidential Appointments of Federal Judges, 19-Op. O.L.C. 350,
356 (1995); see also Whether the Depariment of Justice May Prosecute
White House Officials for Contempt of Congress, 32 Op. O\L.C. 65, 65—
69 (2008) (concluding that the Department cannot take “prosecutorial
action, with respect to current or former White House officials who . .
declined to appear to testify, in response to subpoenas from a congres-
sional committee, based on the President’s assertion of executive privi-
lege™); Prosecution for Contempt of Congress of an Executive Branch
Official Who Has Asserted a Claim of Executive Privilege, 8 Op. O.L.C.
101, 101-102 (1984) (“Prosecution for Contempt™) (finding that “the
contempt of Congress statute was not intended to apply and could not
constitutionally be applied to an Executive Branch official” who followed
presidential insfructions to assert[] the President’s claim of executive
privilege™). Nor may Congress “utilize its inhererit ‘civil’ coritempt pow-
ers to arrest, bring to trial, and punish an executive official who assert[s]
a Presidential claim of executive privilege.” Prosecution for Contempt,
8 Op. O.L.C. at 140 n.42. The fundamental constitutional principles
underlying executive privilege would be vitiated if any éxecutive branch
employee following a direction to invoke the privilege could be prosecut-
ed for doing so.

Similarly, we believe it would be unconstitutional to enforce a subpoe-
na against an agency employee who declined to appear before Congress,
at the agency’s direction, because the committee ‘would not permit an
agency representative to accompany him. As discussed above, having an
agency representative present at a deposition of an agency employee may
‘be necessary for the President to exercise his authority to supervise the
disclosure of privileged information, as well as to ensure that the testi-
mony providéd is accurate, complete, and properly limited in. scope.
Therefore, agency employees, liké Mr. Gore and Mr. Kline, who follow
an ageney instruction not to appear without the presence of an agency
representative are acting IawﬁJHy to protect the constitutional interests of
the Executive Branch.
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In reaching this conclusmn, we considered the contrary arguments ad-
vanced by the Committee in its April 10 and April 22 letters. The Com-
mittee’s principal argument was that prohibiting: agency counsel from
attending depositions of agency employees poses no constitutional con-
cern because Congress has the authority to “determine the Rules. of its
Proceedings.” U.S. Const. art. I, § 5, cl. 2; see April 10 Cummings Letter
at 2-3; April 22 Cummings Letter at 3. But congressional rulemaking
authority “only empowers Congressto bind itself.” Chadha, 462 U.S. at
955 n.21 (positing that the Constitution’s provision of several powers like
procedural rulemaking where each House of Congress can act alone
reveals “the Framers® intent that Congress not act-in any legally binding
manner outside a closely circumscribed legislative arena, except in specif-
ic and enumerated instances”). Such rulemaking authority does not grant
‘Congress the power to compel testimony from agency officials under
circumstances that interfere with the legitimate prerogatives of the Execu-
tive Branch.

Congress’s authority to make rules governing its own procedures does
not mean that the constitutional authorities.of a co-equal branch of gov-
ernment are checked at the door. See Barenblatt, 360 U.S, at 112 (noting
that when engaging in oversight, Congress “must exercise its powers
subject to the limitations placed by the Constitution on governmental
action”). To the contrary, Congress “may not by its rules ignore constitu-
tional restraints.” United States v. Ballin, 144 U.S. 1, 5 (1892). Congress
may not, by statute, override the President’s constitutional authority to
control the disclosure of privileged information and to supervise executive -
branch employees. See Direct Reporting Reqisirement, 32 Op. O.L.C. at
43-44; Whistleblower Protections, 22 Op. O.L.C. at 100. It necessarily
follows that a committee may not accomplish the same result by adopting
arule governing its own proceedings.

The Committee also justified Committee Rule 15(e) on the ground that
it has been in place for a decade:. See April 10 Cummings Letter at 3;
April 22 Cummings Letter at-3. But congressional committee use of
fdepositions is a relatively recent innovation, and historically such

“Id]epositions have been used in a relatively small number of major
congressional investigations.” Staff Depositions at 1. Moreover, commit-
tees. proposing the use of depositions have previously faced objections
that they may improperly ““circumvent the traditional commiittee pro-
cess’” of hearings and staff interviews and may “compromise the rights of
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deponents.” Id. at 2; see suprag pp. 3—4. Accordingly, the Committee’s
limited previous use of depositions from which agency counsel were
excluded does not reflect a “long setfled and established practice,” much
less one that has been met by acquiescence fiom the Executive Branch.
NLRB v. Noel Canning, 573 U.S. 513, 524 (2014) (internal quotation
marks and brackets omitted).

In addition, the Committee claimed that Rule 1 5(e) serves the purpose
of “ensur[ing] that the Committee is able to'depose witnesses in further-
ance of its investigations without having in the room representatives of
the agency under investigation.” April 10 Cammings Letter at2; April 22
Cummings Letter at 3. But that assertion does no- more than restate the
rule’s effect, without advancing any legitimate rationale for excluding the
agency’s representatives, mich less one sufficient to alter the constitu-
tional calculus. The Committee here did not seek information concerning
the private affairs of agency employees or articulate any particularized
interest in excluding agency counsel. In fict, . agency counsel appeared at

‘the staff interviews of both Mr. Gore.and Mr. Kline. In view of the Presi-

dent’s clear and well-established interests in protecting privileged infor-
‘mation and supervising the Executive Branch’s interactions with Con-
gress, the Commitiee offered no countervailing explanation for why it
‘would be necessary to exclude any agency representative from these two
depositions.

Indeed, the Committee has not explained why, as a general matter, the
House needs to exclude agency counsel from depositions of ageney offi-
cials. Agency representatives routinely accompany and support agency
employees during congtressional hearings and staff interviews, See 4u-
thority to Pay for Private Counsel, 41 Op. O.L.C. at *3 (“When congres-
sional committees seek to question employees of an Executive Branch
agency in the course of a congressional oversight inquiry of the agency,
the Executive Branch’s longstanding general practice has been foragency
attorneys to accompany the witnesses.”); Reimbursing Justice Depariment
Employees for Fees Incurred in Using Private Counsel Representation af
Congressional Depositions, 14 Op. O.L.C. 132, 133 (1990) .(“[W]h_en
- Department employees are asked in their official capacities to give oral
testlmony for a congressional investigation (whether at a hearing, inter-
view or deposition), a Department counsel or other representative will
normally accompany the witness.”); Representation of White House
Employees, 4B 0p. 0,L.C. at 754 (“[L]egitimate governmental interests”
are “[o]rdinarily . . . monitored by agency counsel who accompany execu-
tive branch employees called to testify before congressional commit-
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tees.”). There is no basis for believing that this routine practice diminishes
the Committee’s ability to acquire any information it may legitimately
. seek.*

In defending the exclusion of agency counsel, the Committee pointed
out that the witnesses may bring their private counsel to the depositions.
April 10 Cummings Letter at 2; April 22 Cummings Letter at 3. But
allowing agency employees to be accompanied by private counsel is no
substitute for the presence of agency counsel. In addition to imposing
unnecessary burdens on agency employees by tequiring the retention of
private counsel, the practice does not adequately protect the agency’s
interests. As explalned above, the President must be able to-supervise who
discloses executive branch information and under what conditions. An
employee’s private counsel, however, represents the interests of the
employee, not the agency, and “the attorney owes a fiduciary duty and a
duty of cenﬁdenuahty to the employee, not the agency.” Authority to Pay
Jor Private Counsel; 41 Op. O.L.C. at *5; see also Representation of
White House Employees, 4B Op. O.L.C. at 754 (“[Alny counsel directed
to represent governmental interests must be controlled by the Govern-
ment, and private counsel retained by employees to represent personal
interests should not be permitted to assert governmental interests or -
privileges.”). Even if the private counsel may sometimes assist the agency
employee in protecting agency information, the Committee cannot require
the Executive Branch to rely upon the private counsel to make such judg-
‘ments. Private counsel is not likely to know as well as agency counsel
‘when a line of questioning, especially an unanticipated one, might introde
upon the Executive Branch’s constitutionally protected interests.

Finally, we concluded that the Committee’s proposed accommoda-
tion—to make a separate room available for agency. counsel at the two
depositions—was insufficient to remedy these. constitutional concerns.
See April 10 Cummings Letter at 3; April 22 Cummings Letter at 3. That

*In & similar vein, agency- employees are routinely represented by agency counsel
in connection with depositions in civil litigation and, where appropriate, agency counsel
will instruct agency employees notto answer questions that implicate prlvzlege Further,.
as the Supreme Couit recognized in Touhy, 340 U.S. 462, the head of an agency -may
properly bar subordinate officials from disclosing privileged agency information; and
departinents have accordingly enacted so-called Touhy regulations to ensure that privi-
leged information is appropriately protected by agency officials in civil discovery. See,
e.g.,28 C.F.R. §§ 16.21-16.29 (Department of Justice Touhy regulations). Justas agency:
counsel tay properly participate in ensuring appropriate disclosures in depositions in
civil litigation, agency counsel may-properly do so in congressional depositions.
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practice would put the onus on the agency employee and his private
counsel to divine whether the agency would have privilege concerns about
each question, and then “request a break during the deposition to consult
with” agency counsel. April 10 Cummings Letter at 3; see April 22 Cum-
‘mings Letter at 3. Because this practice would Ieavc such judgments
entirely up to the employee and his private counsel, as well as depend on
the discretion of the Committee’s staff to grant the requested break, it
would not adequately ensure that the agency could make the necessary
decisions to protect privileged information during the course of the depo-
sition. It also would prevent the Executive Branch from ensuring that the
testimony provided was accurate, complete, and properly limited in scope.

We recognize that there is at least one circumstance—an appearance
before a grand jury—where a witness’s attorney must remain in a separate
room during questioning. See Fed. R. Crim. P. 6(d)(1); United States v.
Mandujano; 425 U.S. 564, 581 (1976). However, grand juries-can hardly
provide a model for congressional depositions, because they operate under
conditions of extreme secrecy; and there is a long-established practice of
excluding all attorneys for witnesses before the grand juty. See, e.g., Inre
Black, 47 ¥.2d 542, 543 (24 Cir. 1931); Latham v. United States, 226 F.
420, 422 (5th Cir. 1915). Committee Rule 15(e).not-only lacks the histori-
cal pedigree of grand-jury proceedings, but the information collected in
congressional depositions is not inherently confidential. Indeed, the
Committee does not even have a categorical objection to allowing wit-
nesses to be accompamed by counsel. Rather, the rule permits witnesses
to be accompanied by counsel of their ¢choice, provided that counsel does
not represent the agency as well. This targeted exclusion underscores the
separation of powers problems.’

> Indeed, the federal courts have recognized that “[t}here is a clear difference between
Congress’s legislative tasks and the responsrbﬂlty of'a grand jury.” Senate Select Comm.,
498 F.2d at 732; see also Nixon, 418 U.S. at 712 n.19 (distinguishing the “constitutional
need for relevant evidence in criminal trials,” on the one hand, from “the need for relevant
evidence in civil litigation” and “congressional demands for information,” on the-other).
Congressional depositions appear more-akin to depositions in civil litigation, ratherthan
grand juries, and in civil litigation it is well established that attorneys “representing the
deponent” and attorneys representing. “any party to the litigation™ have “the right to be
present” at-a deposition. Jay E. Grenig & Jeffrey S. Kinsler, Handbook of Federal Civil
Discovery and Disclosure § 5:29 (4th ed. 2018).
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IV.

For the foregoing reasons, weconcluded that the Commiitee’s proh1b1—
tion on agency counsel’s attendance at depositions 1mperm1531b]y in-
fringed on the President’s constitutional authority to protect information
within the scope of executive privilege and to supervise the Executive
Branch’s communications with Congress. Although the Executive Branch
must facilitate legitimate congressional oversight, the constitutionally
‘mandated accommodation process runs both ways. See dm. Tel. & Tel.
Co., 567 F.2d at 127, 130-31. Just as the Executive must provide Con-
gress with information necessary to perform its legislative functions,
Congress through its oversight processes may not override the Executive
Branch’s constitutional prerogatives. See Barenblatt, 360 U.S. at 112.
Here, the constitutional balance requires that agency representatives be
permltted to assist agency officials in connection with providing deposi-
tion testimony, including on matters that implicate privileged information.
Thus, we advised that the subpoenas purporting to compel Mr. Gore and
Mr. Kline to appear without agency counsel exceeded the Comimnittee’s
authority and were without legal effect.

STEVEN A. ENGEL

Assistant Attorney General
Office of Legal Counsel

19



THE WHITE HOUSE

WASHINGTON
October 8, 2019
The Honorablé Nancy Pelosi The Honorable Adam B. Schiff
Speaker _ Chairman
House:of Representatives House Permanent Select Committee on.
Washington, D.C. 20515 Intelligence

_ Washington, D,C. 20515
The Honorable Eliot L. Engel

Chairman _ The Honorable Elijah E. Cummings
House Foreign Affairs Committee Chairman
Washington, D.C, 20515 House Comtmittee on Oversight and Reform

Washington, D.C. 20515
Dear Madam Speaker and Messrs, Chairmen:

I write on behalf of President Donald J., Trump in response to your numerous, legally
unsuppoited demands made as part of what you have labeled---contrary to the Constitution of the
United States and-all past bipartisan precedent—as an “impeachment inquiry,”  As you know,
you have designed and implemented your inguiiy in a manner that violates fundamental fairness
-and constitutionally mandated due process.

_ For example, you have denied the President the right to cross-examine witnesses, to call.
‘witnesses, to receive transeripts of testimony, to have access to evidence, to have counsel
‘present; and many other basic rights'guaianteed to all Americans. You have conducted your
proceedings in secret. You have violated civil liberties and the separation of powers by
fhreatening Executive Branch officials, claiming that you will seek to punish those who exercise
fundamental constitutional rights and prerogatives. All of this violates the Constitution, the rule
of law, and everp past precedent, Never before in our history has the House of
Representatives—under the control of either political party—taken the: American people down
the dangerous path you seem determined to pursue,

~ Putsimply, you seek to overtuin the resuits of the 2016 election and deprive the
American people of the President they have freely chosen. Many Democrats now apparently
view impeachment not only as a means to unido the democratic resuits of the fast election, but as
astrategy to.influence the mext election, which is barely more thana yearaway.. As one member
of Congress explained, he is “concerned that if we don’t impeach the President, he will get
reelected Your highly partisan and unconstitutional effort threatens prave and lasting damage.
to our democratic institutions, to our system of free elections, and to the American peopIe

1 Infetview with Rep. Al Green, MSNBC (May 5, 2019),
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For liis part, Prestdent Trump took the unprecedented step of providing the public
transparency by declassxfymg and releasing the record of his call with President Zelenskyy of
Ukraine. The recotd cieally established that the call was completely appropriate and that thers is
no basis for your inquiry, The fact that there-was nothing wrong with the calf-was also
powerfully confirmed by Chairmair Schiff’s decision to-ereate a false version of the call and read
it fo the American people at a congressional hearing, without disclosing that he was simply
making it all up,

In addition, information has recently come to light that the whistleblower had contact
with Chairman Schiff’s office before filing the complaint, His initial denial of such contact
caused The Washingion Posi to conclude that Chairman Schiff “clearly made a staterment that
was false,” Inany event, the American people understand that Chairman Schiff cannot covertly
assist with the submission of a complaint, mislead the public about his involvement, read a
counterfeit version of the call to the American people, and then pretend to sit in judgment as a
neutral “investigator.”

For these reasons, President Trump and his Administration reject your baseless,
uncenstitutional effotts to overtinn the democratic process. Your unprecedented actions have:
left the President with no choice. In order to-fulfill his duties to the American people, the
Constitution, the Executive Bratich, and all fisture occupants of the Office of the Presidency,
President Trump and his Administration cannot participate in your partisan and unconstitutional
inquiry under these.cuwmst__anccs_

I Your “Inquiry” Is Constitutionally Invalid and Violates Basic Due Process Rights
and the Separation of Powers.

Your inquiry is constitutionally invalid and a v101at10n of due process. In the history of
our Nation, the House of Repmsentatlves has never attempted (o launch an impeachment i inguiry
against the President without a majority of the House taking political accountability for that
decision by voting to authorize such'a dramatic.constitutional step. Here, House leadership:
claims to have initiated thie gravest inter-branch conflict. contemplated under our Constitution by
means of nothing more.than a press conference at which the Speaker of the Hottse simply .
announced an “official impeachment i inquity.” Yout contrived process is unprecedented in the

2 Glenn Kesstet, Schy?” s False Claim Hig. Comniittee Had Not Spoken fo the Whistleblower, Wash, Post (Oct; 4,.
2019).

3 Press Release, ﬂa_u(_:y Pelosi, Pelosi Remarks Announclng Impeachment Inquiry (Sept. 24, 2019).
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listory of the Nation,* and lacks the necessary authorization for a valid impeachment
proceeding.’

The Committees® inquiry also-suffers from a separate, fatal defect. Despite Speaker
Pelosi’s commitment to “treat the President with fairhess,”® the Committees have ot established
any procedures affording the President even the most basic protections demanded by due process
under the Constitution.and by fimdamental fairness.. Chairman Nadler of the House Judicidry
Coinmittee has expressly acknowledged, at least when the President was a member of his own
patty, that “[t]he power of impeachment . . . demands a rigorous level of due process,” and that
in this'context “due process mean{s] . . . theright to be informed of the law; of the charges
against you, the right to confront-the witnesses against you, to call your own witnesses, and to
have the assistance of counsel.”? All of these procedures have been abandoned here.

These due process rights are riota matter of discretion for the Committees to dispense
with at will, To the contrary, they are constitutional requirements. The Supteme Court has
recognized that due process protections apply to‘all congressional investigations.® Indeed, it has
been recognized that the Due Process Clause applies to impeachment proceedings.® And
precedent for the rights to cross-examine witnesses, call withesses, and present evidence dates
back nearly 150 years.”? Yet the Comumittees have decided to deny tlie President these
elementary rights and protections that form thie basis of the American justice system and are
protected by the Constitution, No citizen—including the President—should be treated this
unfairly. '

4+ Since the Founding of the Republic, under unbyoken practice, the House has never undertaken the solemn

responsibility of an impeachment inquiry directed at the President without first adopting a resolution authorizing

2 committee to begin the inquiry, The inquiries into the impeachments of Presidests Andrew:Johnson and Bill

Clinton proceeded fa multiple phases, each anthorized by a separate House resolution.. See, e.g., H.R. Res. 581,

105th Cong. (1998); H.R: Res. 525, 105th Cong, (1998); III Hinds® Precedents §§ 2400-02,.2408, 2412. And

before the Judiciary Committee. fnitiated an impeachment inquiry into President Richard Nixon, the Cominiittee’s.

chairntan rightfully recognized that “a[n} finquiry] resolution has always been passed by the Houge™ and “is 4

liecessary step.” I Deschler’s Precedents chi. 14, § 15.2. The House then satisfied that requirement by adopting.

H.R. Res: 803, 93¢d Cong, (1974), |

Chairman Nadler has recogriized the importance of taking a vote-in the House before beginning a presidential

impeachment inquiry. ‘At the owtset of the; Clinton impeachment inguiry—where a floor vote was held—lre

argued that even limiting the time for debate before that vote was improper arid thiat “an hourdebatean this

tnomentous decision is-an insult to the American people and.another sign that this is not going to be fair” 144

Cong, Rec. H10018 (daily ed, Oct. 8, [998) (statement of Rep. Jerrold Nadler). Here, the House has dispensed

with any vote.and any debate af a/l,

Press Release, Nancy Pelosi, Transcript of Pelosi Weekly Press Conference Taday (Oct. 2,.20 19},

T Exaniiniing the Allegatioris of Misconduct Agalnst IRS Commissioner John Koskineri (Part 11): Hearing Before
the H. Comm, on the Judiciary; | 14th Cong, 3 (2016) (statement of Rep. Jerrold Nadlei; Backgrownd and
History of Impeachinent; Hearing Before the Subcomm, on the Consfitution-of the H. Comm. on.the Judiciary,
103th Cong. 17 (1998) (statemeént of Rep, Jerrold Nadler},

¥ See, e.g; Watking v. United States, 354 V.. 178, (88 (1957); Quinn v, United States, 349 U8, 155, 161 (1955},

¥ See Hastings v. United States, 802 F. Supp. 490, 504 (D.D.C. 1992), vacated on other grounds by Hastings v..

 Unied Starés, 988 F.2d [280 {D.C.Cir. 1993),
10 See, e.g., 1T Hinds’ Precedents § 2445,
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To comply with the Constitution’s demands, appropriate procedures would include—at a.
minimum-—the right to see all evidence, to present evidence, to' call witniesses, to have counsel
present at all hearings, to cross-examine all witnesses, to make objections relating to the
examination of witnesses or the admissibility of testimony and evidence, and to respond to
evidence and testimony, Likewise, the Committees must provide for the disclosure. of all
evidence favorable to the President and all evidence bearing on the credibility-of witnesses called
to tesfify in the inquiry, The Committees' current procedures provide rrose of these basic
constitutional riglits.

In addition, the House has not provided the Committees’ Ranking Members with the
authority to issue sibpoenas. The right of the minority to issue subpoenas—subject to tlie same
rules as the majority—has been the standard, bipartisan practice in all recent resclutions
authorizing presidential impeachtent inquiries.!’ The House's failure to provide co-equal
subpoena power in this case ensures that any inquiry will be nothing more than a one-sided effort
by House Demiocrats to gather information favorable to their views and to selectively release it
as only they determine. The House’s utter distegard for the established procedural safeguards
followed in past impeachment inquiries shows that the currerit proceedings are nothing more
than an-unconstitutional exercise in political theater.

_ As if denying the President basic procedural protections were not enough, the
Committees have also resorted to threats and intimidation against poteitial Executive Branch
witnesses. Thieats by the Comimittees against Executive Branch witnesses who assert commeon

-and longstanding rights destroy the integrity of the process and brazenly violdte findamental due.
process. In letters to State Department employees, the Committees have ominously threatened—
without any legal basis and before the Commiittees even issired a subpoena—ithat “[alny failure
to appear” in response to a mere letter request for a deposition “shall constitute evidence of
obstruction”'? Worse, the Committees have broadly threatened that if State Department officials
attempt to insist upon the right for the Department to have an agency lawyer present at
depositions to protect legitimate Executive Branch ‘confidentiality intetests—or apparently if
they make any effort to protect those confidentiality interests af afl—these officials will have
their salaries withheld,? :

~ The suggestion that it would somehow be-problematic for anyone to raise long-
established Executive Branch confidentiality interests and privileges in response to a request for
a deposition is legally unfounded: Not surprisingly, the Office of Legal Counsel at the
Department of Justice has made clear on multiple occasions that employees of the Executive
Branch who have been instructed not to appear or not to provide: particular testimony before
Congress based on privileges or immunities of the Executive Branch caninot be punislied for:

! H.R. Res. 581, 105th Coig. (1998); H.R. Res, 803, 93rd Cong, (1974).
12 Letter from Eliot L. Engel, Chairman, House Cormittee on Foreign Afteirs, et al., to George P. Kent, Deputy

Assistant Secretary, U.S. Depattment of State 1 (Sept. 27, 2019).

3 SeeLetter from Bliot L. Engel, Chairinan, House Committee on Foreign Affairs, et al., to Jokn J, Sullivan,
Deputy Secrefary of State 2-3 (Oct. 1, 2019).



Speaker Pelosi, and Chairmen Engel, Schiff, and
Cumimings
Page 5.

following such instructions.* Current and former State Depattment officials are duty bound to
protect the conﬁdeutlailty interests of the Executive Branch, and the Office of Legal Counsel has
also recognized that it is unconstitutional to exclude agency counsel fiom participating in
congressional depositions.'® In addition, any’ attempt to withhold an official’s salary for the
assertion of such interests would be unprecedented and unconstitutional. 16 The Committees’
-assertions on these points amount to nothing more than strong-arin tactics designed to rush
proceedings without any regard for due processand the rights ofindividuals and of the Exectitive.
Branch. Threats aimed at intimidating individuals who assert these basicrights are attacks on
civil liberties that should profoundly concern all Americans.

M.  Theluvalid “Impeachment Inquiry” Plainly Seeks To Reverse the Election of 2016
and Te Influence the Election of 2020,

The effott to impeach President Trunip—without iégard‘ to any evideénce of his dctions in
office——xs a naked potitical strategy that began the day lie was inaugutated, and perhaps even
before.!? Tin fact, youl transparetit rush to judgment; lack of democratically accountable
authorization, and violation of*basic rights in the current proceedings make clear the illegitimate,
partisan putpose of this purperted “impeachment inquiry,” The Founders; however, did'not
create thie extraordinary mechanism of impeachment so. it could be used by a _polltlcal party that
feared for its prospects against the sitting President ifx the next election. The decision as to who
will be elected Presidentin 2020 should rest with the people: of the United States, exactly where
the Constitution places it.

Democrats themselves used fo recognize the dire implications of impeachment fo the
Nation. For examplie, in the past, Chaifman Nadler has explained:

The effect of impeachment is to overturn the popular will of the voters. We
must not overfurn an election arid remove.a President from office except to
defend our system of government or our constitutional libeities against a dire.
threat, and we must not do so without an over whelining ‘consensus of the.
American people. ‘There nuist fiever be a nanowly voted impeachment or an
impeachment supported by one of our major- political parties and opposed by
another. Such an impeachment will produce divisiveéness and bitteriess in our

¥ See, e.g., Testimonial Immum{y Before Congress of tlie Former Colinsel fo the President, 43-0p. O.L.C. _, *19
{May 20, 2019); Prosecufion for Coritempt of Congress of an Executive Branch Qfficial Who Has Asser red a
Claim of Executive Pivilege, 8 Op. O.L.C: [0}, 102, 140 {1984} (“The Bxecutive, however, must be free from
the threat of criminal prosecution if its ight to assert executive privilege is to have any practical substance.”)

B Attempled Exclision of Agency Counsel fiom Congressional Depositions of Agency Employees, 43 Op. O.L.C,

L ¥1-2 (May 23, 2019).

16 See President Donald J, Tramp, Statement by-the President on Signing the Consolidated Appropriations Act,
2019 (Feb,.15,2019); Authority of Agencyr Qfficials To Prohibit-Employees From Pr oviding Inforaiation te
Congress, 28 Op. Q.L.C, 79, 80 (2004),

" See Matea Gold, The Campaign To Impeach President Tr wmp Has Begun, Wash. Post-(Jan, 21, 2057) (“At the
moment the new commander in chief was sworn in, a. campaign to build publ ic support for his u‘npeachmenl
went live ., ..,
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politics for years fo come; and will call into question the very legitimacy of
our political institutions. '3

Unfortunately, the Presidesit’s political opponents now seein eager to transform
impeachment from an extraordinary remedy that should rarely be contemplated into a
conventional political weapon to be deployed for partisan gain: These actions-are a far cry from
what our Founders envisioned when they vested Congress with the “important trust” of
considering impeactiment,'® Precisely because it nullifies the outcoine of the democratic
process; impeacliment of the Presidenit is fraught with the risk of deepening divistons in the
country and creating long—lastmg rifts in the body politic.?® Unfortunately, you are now playing
out exactly the partisan rush to judgment that the Founders.so strongly wartied against. The
American people deserve much better than this.

L There Is No Legitimate Basis for Your “Impeachment Inquiry”; Instead, the
Committees’ Actions Raise Serious Questions.

It is transparent that you have resorted to such unprecedented and unconstitutional
plocedmes because you know that a fair process would expose the lack of any basis for your
inquiry, Your curtent effort is founded on a completely app1 opriate call on July 25, 2019,
between President Trump and President Zelenskyy of Ukraine, Without waiting to see what was
actually said on the call, a press conference was heid announcing an “impeachiment inquiry”
based on falselioods and misinformation about the call? To rebut these falselioods, and to
piovnde transparency to-the American people, President Trump secuted agreement from the
Government of Ukraine and took the extraordinary step of declasmfymg and publicly releasing
the record of the call. That record clearly established that the call was completely appr opr: iate,
that the President did nothing wrong, and that there is no basis for an impeachment inquiry. Ata
joint press conference shorily after the call’s public release, President Zelenskyy agreed that the
call was approptiate,?* In addition, the Department of Justice announced that officials there had
reviewed tlle call after a refeiral for an‘alleged. campaign finance law violation and found'no such
violation.?®

Perhaps the best evidence that there'was no wrongdoing on the call is the fact that, after
the actual record:of the call was released, Chairman Schiff chose to concoct a false version of the
call and to read his made-up transcript to the American people at a public hearing:** This

144 Cong, Rec. HI 1786 (daily ed. Dec. 18, 1998) (statement of Rep, Jerrold Nadler),

% The Federalist No, 65 (Alexander Hamilton),

B See id.

Press Release, Nancy Pelosi, Pelosi Remarks Announ'c'ing Impeachment Inguiry (Sept. 24, 2¢19),

‘2 President Trinup Meetlng with Ukvainian President, C-SPAN (Sept. 25,2019),

3 Statement of Kerri Kupee, Director, Office of Public Affairs, Dept, of Justice (Sept. 25, 2019) (“{TThe

Department’s Ctimina} Divisiod reviewed the official record ofFthe call and detei tnined, based on {he facts and
applicable |aw, that there was no campaign finance viotation and that no further action was warranted. "}

U See Whistleblower Disclosure: Heari ing Before the H. Select Contnr. .on Intel., 116th Cong..(Sept. 26, 2019)
(statement of Rep. Adam Schiff).
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powerfully confirms there is no issue with the actual call. Otherwise, why would Chairman
Schiff feel the need to make up his own veision? The Chairman’s action only further
underinines the public’s confidence in the fairness.of any inquiry before iis Committee,

The real problem, as we are now leammg, is that Chairman Schiff’s office, and perhaps.
athers—despite initial denials—were involved in advising the whistleblower before the
coinplaint was filed. Initially, when asked on national television about interactions with the
whistleblower, Chairman Schiff unequivocally stated that “[w]c have not spoken directly with
the whlstleblower We would like to,”®

Now, hiowever, it has been reported that the whistleblower approached the House
Intelligence Committee with information—and received guidance from the Committee—before
filing a complaint with the Inspector General:®® Asatesult, The Washinglon Posi concluded thiat
Chairman Schiff “clearly made a statement that was false, w2l Anyone who was involved in the
preparation or submission of the whistleblower’s complaint cannot possibly act as a fair and
impartial judge in the same matter—particularly after misleading the American people about his
involvement.

All of this raises serious questions that must be investigated. However, the Cominittees
aie: preventing anyone, including the minority, from looking into these cntlca!ly importani:
mattefs. Atthe very least, Chairman Schiff must immediately make available all documents
relating to these issues, Afler all, the American people havea right to know about the:
Cominittees” own actions with respect to these matters;

# * A

Given that your inquity lacks atty legitimate constitutional foundation, any pretense of
fairness, or even the nost elementary due process pr otections, the Executive Branch cannot be
expected to par tlclpate in it, Because participating in this i inquiry under the: current
unconstitutional posture would inflict lasting institutional harm on the Executive Branch and.
lasting datnage to the separation of powers, you have left the President no choice, Consistent
with the duties of the President of the United States, and in particular his obligation fo preserve
the rights of future occupants. of his office, President Tr ump cannot permit his Administration fo
patticipate in this partisan 111quuy tnder these circumstances;

Your recent letter to the Acting White House Chief of Staff argues that “[e]ven if an
impeachiment inquiry were not underway,” the Oversight Committee may seek this information

® Interview with Chaittnas Adain Schiff; MSNBC (Sept. 17,2019).

26 gullan Batnes, et al., Schiff Got Eqrly Account of Accisations as Whistle-Blower's Concerng Gr ew, N.Y. Tiines
Oct. 2, 2019},

4 Glenn Kessler, Schifl’s Faise Claim His Comuiittee Had Not Spoken to ifie Whistleblower, Wash Post (Oct. 4,
2019).
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as a matter of the established oversight ptocess:®® Respectfully, the Committees cannot have it
both ways. The lettercomes from the Chairmen of three different Committees, it transmitsa
subpoena “[pJursuant to tie House of Repiesentatives™ impeachment inquiry,” it recites that the
documents will “be collected as patt-of the House’s impeachment inquiry,” and it asserts that the
documents will be “shared among the Commlttees, as well as with thie Committee-on'the
Judiciary as appropriate; 2% The letter is in'no way directed at collecting information in aid of
leg;slatlon, and you simply cannot expect to rely on oversight authotity to gather information for
an unauthorized impeachiment inguiry-that conflicts with all historical precedent and sides
roughshod aver due process and the separation of powers. If the Committees wish to return to
the regular order of oversight requests, we stand ready to engage:in that process as we have in
the past, in a manner consistent with well-established bipartisan constitutional protections and a
respect for the separation of powers enshrined in our Constitution,

For the foregoing reasons, the President cannot allow. your constitutionally illegitimate
proceedings to distract him and those in the Executive Branch from their work on behalf of the
‘American people, The President has-a country to lead, The American people elected him to do

this job, and e remains focused on fulfilling his promises to the American people. He has
important woik that he must continue on their behalf, both at home and aiound the world,
including continuing stéong economic growth, extending historically low levels of
unemployment, negot:anng trade deals, fixing our broken immigration system, lowering
presctiption drug prices, and addressing mass shooting violence. We hope that, in light of the
mariy deficiencies we have identified in your ptoceedmgs, you will gbandon the current invalid
efforts to pursue an impeachment inquiry and join the President i in focusing on the many
important goals that matter to the American people,

cc:  Hon. Kevin McCarthy, Minority Leader, House of Representatives
Hon. Michael McCaul; Ranking Member, House Committee on Foreign Affairs
Hon. Devin Nunes, Ranking Member, House Permanent Select Cominittee on’
Inteltigence
Hon, Jim Jordan, Ranking Member, House Committee on Oversight and Reform.

2 Letter from Elijah B, Curnmings, Chairman, House Committee.on Oversight and Government Reform, et al., to

John Michael Mulvaney, Acting Chief'of Staff to the Pr esident 3 (Oct. 4, 2019).
# idoal ).



Department Guidance Regarding Privileges and Weork-Product Protections [Tab D]

The Department asks all personnel to abide by important obligations as emptoyees of the
Departinent. These obilgatlons inchude the following requirements:

Improper disclosure of any classified information is strictly prohibited.

No documents, electronicaily stored information, or tangible things relating to official
duties, including personal notes,. should be produced or turned over during or after the
proceedings. As noted in the Department’s October 135 letter, the Department has
taken independent steps to ° “identify, presetve, and collect potentially responsive
documents” {Tab A), in order to engage with the three Committées or other
Congressional Committees onee outstanding legal issues are resolved.

All privileges and work-product protections must be strictly preserved, including, but

13

2)

not limited to;

Exécutive Privilege. It is for the President and the Department of Justice—not

the Department of Defensé—to determine for the Executive Branch the scope.
of the privilege.and whether it has been waived; e.g., by public statements.

Accordingly, the. Dt.parlmcnt advises that emp[oyees exercise an abundance of
caution and refrain from giving any testimony, unless othérwise instructed by

the White House, regarding:

(a) internal White House {including National Seeurity Council (NSC),
Office of Management-and Budget (OMB)) communications (including but
not limited to letters, documeits, phone calls, and e-mails);.

(b) communications between White House officials (including NSC and

OMB) and individuals outside the Executive Branch. (including individuals in

the U.S. Government, foreign government officials, and private individuals);

(¢ communications between White House officials and other Executive
Branch officials; and

(d) discussions among Executive Branch officials regar ding
communications with the White House or the subject matter of such
communications.

See Agsertion of Executive Privilege C oncerning the Dismissal and _
Replacemernit of U.S. Attorneys, Soliciter General and Acting Attorney General
Paul D. Clemeit (June 27, 2007) [attached].

Attorney-Client Privilege. No testimony regarding communications between
Department officials-and the Department’s Office of General Counsel, White




House Counsel, the Department of Justice, or any other attorneys related to
the seeking or giving.of legal advice or opinions.

3) Atterney Work-Product. No testimoiiy regarding any documents,
electronjcally stored media, tangible things, or conversations or opinions
produced oi expressed by the Departinent’s Office of General Ceunsel or
.other attorneys-in preparation for litigation or-any other legal proceedings.

4) Deliberative Process Privilege. No testimony regarding pre-decisional
discussions of Deparithent policy decisions..

The Departiment understands-the difficult circumstances facing your client and
appreciates her and your professionalism in adhering to this guidance.



Assertion of Executive Privilege Concerning the Dismissal
and Replacement of U,S. Attorneys

Executive. privilege may properly be asserted over the. documents and testimony concerning the
dismissal -and replacement of U.S. Attorneys that have been subpoenaed by congressional cominit-
{ees.

June 27, 2007

THE PRESIDENT
THE WHITE HOUSE

Dear Mr. President:

The Senate Committee on the Judiciary and the House Committee on the Judi-
clary recently issued five subpoenas in connection with theit inquiries into- the
resignation of several U.S. Attoraeys in 2006. Broadly speaking, four of the five
subpoenas seek documents in the custody of current or former White House:
officials (“White House documents”) concerning the dismissal and replacement of
the U.S. Attorneys. In addition, two of the five subpoenas demand testimony about
these matters from two former White House officials; Harriet Miers, former
Counsel to the President, .and Sara Taylor, former Deputy Assistant to the
President and Director of Political Affairs.

You have requested my legal advice as to whether you may assert executive:
privilege with respect to the subpoenaed documents and testimony concernirig the
categories of information described in this letter. Tt is my considered legal
judgment that you may dssert executive privilege over the subpoenaed documents
and testimony, '

I.

The documents that the Office of the Counsel to the President has identified as
responsive to the subpoenas fall into three broad categories reélated to the possible
dismissal-and replacement of U.S. Attorneys, including congressional and media
inquiries about the dismissals: (1) internal White House communications; ¥
communications by White House officials with individuals outside the Executive:
Branch, including with individuals in the Legislative Branch; and (3) commiunica-
tions between White House officials and Department of Justice officials. The
Committees” subpoenas also seek testimony from Ms. Miers and Ms. Taylor
concerning the sarme subject matters, and the assertion of privilege with respect to
such testimony requires the same legal analysis.

‘The. Office of Legal Counsel of the Depattment of Justice has. reviewed the
documents identified by the Counsel to the President as responsive to the sub-
poenas and is satisfied that the documents fall within the scope of executive
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privilege. The Office further believes that Congress’s interests in the documents
and related testimony would not be sufficient to ovérride an executive privilege.
claim. For the reasons discussed below, I concur with both assessments.

A.

The initial category of subpoenaed documents and testimony cotsists of inter-
nal White House communicaticns about the possible dismissal and replacement of
1.8, Attorneys. Among other things, these communications discuss the wisdom of
such & proposal, specific U.S. Attorneys who could be removed, potential
replacement candidates, and possible responses to congtessional and media
inquiries about the dismissals. These types of internal deliberations among White
House officials fall squarely within the scope -of executive privilege. One of ‘the
underlymg purposes of ‘the privilege is to promote sound decisionmaking by
ensuring that senior government officials and their advisers speak frankly and
candidly during the decisionmaking process. As the Supreme Court has explained,
“[a] President and those who assist him must be free to explore alternatives in the
process. of shaping policies and to do s6.in ‘a way many would be unwilling to
express except privately.” United States v. Nixon, 418 U.8. 683, 708 (1974); see
also Assertion of Executive Privilege with Respect to Prosecutorial Documents, 25
Op 0.L.C. 1, 2. (2001) (“The Constitution clearly gives the President the power to
protect the confidentiality of executive branch deliberations.”); Assertion of
Executive Privilege With Respect fo Clemency Decision, 23 Op. O.L.C. ], 2 (1999)
{opinion of Attorney General Janet Reno) (“Clemency Decision™) (“[NJot. only’
does executive privilege apply to confidéntial communications to the President,
but.also to ‘communications between high Government officials and those who
advise and assist them in the performance of their manifold duties.””) (quoting
Nixon, 418 U.S. at 705). These confidentiality interests are particularly strong
where, as here, the communications may implicate a “guintessential and nondele-
gable Presidential power,” such as the authority fo nominate or to remove. U.S.
Attorneys. In re Sealed Case, 121 F.3d. 729, 752 (D.C. Cir. 1997); Clemency
Decision, 23 Op. OL.C. at 2-3 (finding that executive privilege protected
Departrient and White House deliberations related to deciston to grant clemency).

Under D.C, Circuit precedent, a congressional committee may not overcome an
assertion of executive. perllege unless it establishes that the documents and
information are “demonstrably critical to the responsible fulfillment of the
Committee’s functions.” Senate Select Comm. on Presidential Campaign Activi-
ties v. Nixon, 498 F.2d.725, 731 (D.C. Cir. 1974) {en bane). And those functions
must be in furtherance of Congress’s legitimate legislative responsibilities. See
McGrain v. Daugherty, 273 U8, 135; 160 (1927) (Congress has oversight
authority “to enable it efficiently to exercise a legislative function’ belonging to it
under the Constitution”).
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As a threshold matter, it is not at all clear that internal White House communi-
cations about the possible dismissal and replacement of U.S. Attorneys fall within
the scope of McGrain and its progeny, The: Supreme Court has held that Con-
gress's oversight powers do not reach “matters which are within the exclusive
province of one of the other branches of the Government,” Barenblatt v. United
States, 360 U.S, 109, 112 (1959). The Senate has the authority to approve ot reject
the appointment of officers whose appoinitment. by law réquires the advice and
consent of the Senate. (which has been the case for U.S. Attorneys since the
founding of the Republic); but it is for the President to decide whom to nominate
to such positions and whether to remove such officers once appointed. Though the
President traditionally consults with members of Congress about the selection of
potential U.S. Attorney nominees as a matter of courtesy or in an effort to-secure
their confirmation, that does not confer upon Congress authority to inquire into the.
deliberations of the President with respect to the exercise of his power to remove.
or nominate & U.S. Attorney.! Consequently, there is reason to question whether
Congress has oversight authority to investigate deliberations by White House.
officials concerning proposals to dismiss and replace U.S. Attorneys, because such
deliberations necessarily relate to the potential exercise by the President of an.
authority assigned to him alone, See Clemency Decision, 23 Op. O.L.C. at 34
(“[1]t appears that Congress’ oversight authority does not extend to the process
employed in connection with a particular clemency -decision, to the materials
generated or the discussions that took place as patt of that process, or to the advice:
or views the President received in connection with a ¢leméncy decision [because
the decision to grant clemency is an exclusive Executive Branch function].”);
Scope of Congressional Oversight and Investigative Power With Respect to the
Executive Branch, 9 Op. 0.L.C. 60, 62 {(1985) (congressional oversight authority
does not extend to “functions fall[ing] within the Executive’s exclusive domain®).

In any event, even if the Committees have oversight authority, there is no-doubt
that the materials sought qualify for the privilege and the Committees have not.
demonstrated that their interests justify overriding a claim of executive privilege as
to' the matters at issue. The House Committee, for instance, asserts in its letter
accompanying the subpoenas that “[clommunications -among the White House
staff intvolved in the U.S. Attorney replacement plan are obviously of patamount
importance to any understanding of how and why these U.S. Attorneys wete

! See, e.g.; Pub. C:‘tr_‘_zgn V. Dep't of Justice, 491 U.8, 440, 483 {1989} (Kehnedy, J., concurring)
{“{Tthe Clause divides the appointment power info two separate spheres: the President’s power to
‘nomirate,” and the Senate’s powerto giveor withhold its ‘Advice and Consent.” No role whatsoever is
given either to. the Senate or to Congress as a-whole in the process of choosing the person who will be
nominated for [the] appointment.”); Myers v, United States, 272 U.8. 52, 122 (1926) (“Thé power of
removal is incident to the power of appointment; not to the power of advising and conseriting to
appointment, and when tlie grant of the executive power s enforced by the express: mandate to take
tare that the laws be faithfully executed, it emphasizes the necessity for including within the executive
power as conferred the exclusive power of rémaval.”). ' '
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selected to be. fired.” Letter for Fred F. Fielding, Counsel to the President, from
John Conyers, Jr., Chairman, House Judiciary Committee at 2 (June 13, 2007). But.
the Commtittees never explam how or why this information is “demonstrably-
critical” to any “Ieglslatlve judgments™ Congress might be able to exercise in‘the
U.S. Attorney matter: Senate Select Comm., 498 F 2d at'732. Broad, generalized
assertions that the requested materials are of public import ‘are simply insufficient
under the “demonstrably critical” standard. Undet Senate Select. Conmittee, to
ovetride. a privilege claim the Committees must “point[] to . . . specific leglslatwe-
decisions that cannot responsibly be made without access to [the privileged]
materials.” Id. at 733.

Moreover, any legitimate oversight interest the Commxttees might -have in-
internal Whlte House communications about the proposal is sharply reduced by
the thousands of documents and dozens of hours of interviews and testimony
already provided to the Comimittees by the: Department of Justice as part of its
extraordinary effort at accommodation,* This information has given the Commit-
tees extraordinary—and indeed; unprecedented—insight into the Department’s
decision to request the U.S. Attorney resignations, including the role of White
House officials in the process. See, e.g., History of Refusals by Executive Branch
Officials to Provide Information Demarided by Congress, 6 Op. O.L.C. 751, 758
59, 767 (1982) (documenting refusals by Presidents Jackson, Tler, and Cleveland

*During the past three months, the Department has released or made available for review to the.
Cominittees approxnmately 8,500 pages-of documents concerning the U8, Attorney resignations. “The
Department has iacluded in its productions many sensitive, deliberative documents refated to the:
resignation requests, including e-mails and othéi communicaiions with White House officials. The
Commitiees* staffs have also inteiviewed, at length and on.the'record, a number of senior Departinent
officials; including, amoig others, the Deputy Attorney  General, the Acting Associate. Attomey
General, the Attorney General’s former chief of staff, the Deputy A{tomey General’s chief of staff; and
two former Directors of the Executive Office for U.S. Attorneys. ‘During these interviews, the.
Committees’ staffs explored inh great depth all aspects of the decision to request the U.S. Attorney-
resignations, including the role of White House officials in the decisionmaking process. Tn addition, the
Altomey General, the Deputy Attorney General, the Principal Associate Deputy Attorney General, the
Attorney General’s former chief of staff, and the Department’s former White House Liaison have
testified before oné or both of the Committeés about the terminations and explained, undei- oath, their
understaniding of such involvement.

The President has also-made significant efforts to accommodate the Committees™ needs. More than
three- months ‘ago, the Counsel to the President proposed to make senior White Hauise officials,
iticluding Ms. Miers, available for informal interviews about “(a) communications between’ the: White
House and persons outside the White House coficerning the request-for resignations of the U.S:
Atlorneys in question; and (b). commumcallons ‘between the White House and Members: of Congress
concérning those requests,” and he offered to give the Committees access to White House documents -
‘'on the same subjecls. Letter for Patrick Leahy, U.S. Senate, st al., from Fred F. F 1eldmg, Coungel to-the
President at 1-2 (Mai: 20, 2007). The Committees declined this offer The Counsel to thé President has
since reiterated this offer of accommodation but to no avail, See Letter for Patrick Leahy, U,S. Senate,
and Jakin Conyers Ir,, 11.8. House of Reptesentatives, fiom Fred F. Fielding, Counsel to the President
at 1 (Apr. 12, 2007), Letter for Patrick Leahy, U.8. Senate, John Conyers, Jr., U.S. House of
Representaﬂves, and Linda T. Sarichez, U.S. House of Representativés, from Fred F. Fielding, Counset
to the President at.1-2 (Tune 7, 2007).
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10 prov1de information related to the decision to remove Executive Branch
officials, mcludmg aU.s. Attorney)

In a letter accompanying the subpoenas, the House Committee references the
alleged “written misstatements™ and “false statements” provided by the Depart-
ment to theé Commitiees about the U.S, Attorney dismissals. See Letter for Fred F.
Fleldmg, Counsel to the Pre31dent from John Conyers, Jr., Chairman, House
Judiciary Comimittee at 2 (June 13, 2007). The Department has recognized the
Comimittees’ interest in investigating the extent to which Department officials may
have provided inaccurate or mcomplete information to Congress. This interest
does not, however, justify the Committees’ demand for White House documents.
and information about the U.S. Attorney resignations. Officials in the Department,
not officials in the White House, presented the challenged statements, and as.
noted, the Department has provided unprecedented information to Congress
concerning; inter alia, the -process that led to the Departmerit’s statements. The
Committees’ legitimate oversight interests therefore have already been addressed
by the Departrient, which has sought to provide the Committees with all docu-
ments related to the preparation of any inaccurate information given to Congress.

Given the amount of information the Committees already possess about the
Department’s decision to remove the U.S. Attorneys (including the involvement of
‘White House officials), there would be little additional legislative purpose served
by revealing internal White House communications about the U.S. Attorney
‘matter, and, in any event, none that would outweigh the President’s inteérest in
maintaining the confidentiality of such interndl deliberations. See Senate Select
Comm., 498 F.2d at 732-33 (explaining that a congressional committee may not
obtain information protected by executive privilege if that information is available
through non-privileged sources). Consequently, I do not believe that the Commit-
tees have stiown a “demonstrably critical” need for internal White House commu-
nications on this matter.

B.

~ For many of the same reasons, I believe that communications between White
House officials and individuals outside the Executive Branch, including with
individuals .in the Legislative Branch, concerning ‘the pesmble dismissal and
replacement of U.S. Attorneys, and possible responses to congressional and media
inquiries about the dismissals, fall within the scope of executive privilege. Couts'
have long recognized the 'importance of information gathering in presidential
decisionmaking. See, e.g., In #e Sealed Case, 121 F.3d at 751-52 (describing role
of investigation and information collection in presidential decisionmaking).

Naturally, in order for the President and his advisers to make an informed
decision, presidential aides must sometimes solicit information. from individuals
outside the White House and the Executive Branch. This need . is particularly
strong when the decision involved is whethier to remove political appointees, such
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as U.S. Attorneys, who serve in local districts spread throughout the United States.
In those situations, the President and his advisers will be fully informed only if
they: solicit and receive advice from a range of individuals. Yet the President’s
ability to obtain such information often depends on the provider’s understanding.
that his frank and candid views will remain confidential. See Nixon, 418 U.S. at
705 (“Human experience teaches that those who expect public dissemination of
their remarks: may well temper candor with a concern for appearances and for their
own interests to the detriment of the decisionmaking process.”); In re Sealed 'Case,_
121 F.3d at 751 (“In many instances, potential exposure of the information in the
possession of an adviser can be as inhibiting as exposure of the actual advice she
gave to.the President. Without protection of her sources of information, an adviser
may be tempted to forego obtaining comprehensive briefings ot initiating deep and
intense probing for fear of losing deniability.”).

That the communications involve individuals outside the Executive Branch
does not undermine the President’s confidentiality interests. The communications
at issue occutied with the understanding that they would be held in confidence,
and they related to decisionmaking regarding U.S. Attorney removals or replace-
ments or responding to congressional or media inquiries about the U.S. Attorney
matter. Under thesé circumstances, the communications retain their confidential
and Executive Branch character and remain protected. See n re Sealed Case, 121
F.3d at 752 (“Given the need to provide sufficient elbow room for advisers to
‘obtain information from all Iﬂiowledgeabie--sources,.the [presidential communica-
tions component of executive] privilege must apply both to communications which
thése advisers solicited and received from others as well as those they authored
themselves.”).?

Again, the Committees -offer no compelling explanation or analysis as to why
access to confidential communications between White House officials and
individuals outside the Executive Brarich is “demonstrably critical to the responsi-
ble fulfillment of the [Committees’ | functions.” Senate Select Comim., 498 F.2d at.
731, Absent such a showing, the Committees may not override an executive
privilege claim.

C.

The final category of documents and testimony :concetns cornmunications
between the Department of Justice and the White: House concerning proposals to
dismiss and replace U.S. Attorneys and possible responses to congressiotial and
media inquiries about the U.S. Attorney resignations. These communications are

* Moreover;. the Department has previously conveyed to the Committees its concern that there
would be a substantial inhibiting -effect on future informal ‘confidential communications between
Executive Branch and Legislative Branch representatives if such communications were to be produced
in-the'normal course of congressional aversighit.
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deliberative. and clearly fall within the scope of executive privilege.* See sipra
p. 2. In this' case, however, the Department has already disclosed to Congress. a
substantial amount of documents and infotmation related to White House commu-
nications about the U.S. Attorney matter. Consequently, in assessing whether it
would be legally permissible to assert executive privilege, it is useful to divide this
category ‘into three subcategories, each with slightly different considerations: (1)
documents and testimony related to communications between the Department and
White House officials that hiave not already been disclosed by the Depattment; (2)
documents concerning White _Hous‘e-Department ‘communications previously
disclosed to the Committees by the Department; and (3) testimony from current or
former White House officials. (such as the testimony sought from Ms. Miers or Ms.
Taylor) about previously disclosed White House-Department. communications.
After carefully considering the maiter, [ bélieve there is a strong legal basis for
asserting executive privilege over each of these subc‘ategor’ies‘

The President’s intetest in protecting. the conﬁdentlallty of documents and
information about undisclosed White House-Department. commumications is
powerful. Most, if not all, of these comimunications concern either potential
replacements for the dismissed U.S. Attorneys or possible responses to inquiries
from Congress and the media about the U.S. Attorney resignations. As discussed
above, the President’s need to protect deliberations about the selection of U:S.
Attorneys is compelling, particularly given Congress’s.lack of legislative authority
‘over the nomination or replacement of U.S. Attorneys. See In re Sealed Case, 121
F.3d at 751-52. The President also has undeniable conﬁdentlallty interests in
discussions between White House and Department officials over how to respond
to congressional and media i inquiries about the U.S. Attorney matter. As Attorney
General Janet Reno advised the President in 1996 the ability of the Office of the
Coungel to the President to assist the President in responding to' investigations

“would be significantly impaired” if ‘a congressional committee could review
“confidential documents ., , . prepared in order to assist the President and his staff
in responding to an Investlgatlon by the [committee] seckmg the documents.”
Assertion of Executive Privilege Regarding White House Counsel’s Qffice
Docuiments, 20 Op, O.L.C. 2, 3 (1996). Despite extensive communications with
officials at the Department and the White House, the: Committees have. yet to
articulate any “demonstrably critical” oversight interest that would justify
ovetriding these compelling confidentiality concerns.

There are also legitimate reasons to assert executive privilege over White

House documents reflecting White House-Department communications that have
been previously disclosed to the Committees by the Department. As discussed,

“To the extent they exist, White House commiunications approving the Department‘s actions by or
on, behalf of the President would feceive paiticalarly strong protection under éxecutive privilege. See,
e.g., In re Sealed Case, 121 F.3d at 752--53 (desor ibing heightened protection provided: o présidential
communications).
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these doecuments are deliberative in nature and clearly fall within the scope of
‘executive privilege. The Department’s accommodation with respect to some White
House-Department communications does not. constitute a waiver and does not
preclude the President from asserting executive privilege with respect to White
House materials or testimony concerning sueh communications.. The D.C. Circuit
has recognized that each branch has a “constitutional mandate to seek optimal
accommeodation” of each other’s legitimate interests. United States v. AT&T Co.,
567 F.2d 121, 127 (D.C. Cir. 1977). If the Department’s provision of documerts
and mformatlon to Congress, as part of the accommodation process, eliminated the
President’s ability to assert. privilege over White House documents and infor-
mation concerring those same communications, then the Executive Branch would
be'hampered, if not prevented, from engaging in future accommodations. Thus, in
order to preserve the constitutional process of interbranch accommodation, the
President may claim privilege over documents and information concerning the
communications that the: Department of Justice has previously disclosed to the
Committees. Indeed, the relevant legal principles should and do encourage, rather
than punish, such -accommodation by recognizing, that Congress’s need for such
documents is reduced to the extent similar materials have been provided voluntari-
ly as part of the accommodation process,

Here, the Committees’ need for White House -documents concerning these
‘communications is weak. The Committees already possess the relevant communi-
cations, and it is well established that Congress may not overfide executive
privilege to obtain materials that are cumulative or that could be obtained from an
alternative source. See Senate Select Comm., 498 F.2d at 732-33 (holding public
release of redacted audio tape transcripts “substantlally undermined” any legisla-
tive need for tapes themselves); Clemency Decision, 23 Op. 0.L:C..at 3—4 (finding-
that documents were not demonstrably critical where Congress could obtain
relevant information “through non-privileged documents and testimony™).
Accordmgly, the: Committees do not have a “demonstrably critical™ need to collect
White House: documents reflecting previously disclosed White. House-Departthent
communications:

Finally, the Committees. have also failed to establish the requisite need for
testimony from current or former White House officials about previously disclosed.
White House-Department communications. Congressional interest in investigating
the replacement of U S. Attorneys clearly falls outsuie 1ts core constxtutional
cemmumcanons has been satxsfied by the Department s extraordmary accommio-
dation involving the extensive production of documents to the Committees,
interviews, and hearmg testimony concerning these communications, As the D.C.
Circuit has explained, because “legislative judgments normally depend more ori
the predicted consequences of proposed legislative actions and their political
acceptability,” Congress-will rarely need or be entitled to a “precise reconstruction
of past events” to catry otit its legislative responsibilities. Sexnate Select Comm.,
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498 F.2d at 732.5 On the other hand, the White House has very legitimate interests
in protecting the confidentiality’ of this information because it would be very
difficult, if not impossible, for current or former White House officials testifying:
-about the disclosed communications to separate in their minds knowledge that is
derived from the Department’s disclosures from knowledge that is derived from
other privileged sources, such as internal White House communications. Conse-
quently, given the President’s strong confidentiality interests and the Committees”
limited legislative-needs, I believe that White House information about previously
disclosed White House-Department communications may properly be subject to an
executive privilege claim.

II.

In sum, 1 believe that executive privilege may propetly be asserted 'wi'.t'h respect
to the subpoenaed documents and testimony as-described above.

PAUL D. CLEMENT
Solicitor General & Acting Attorney General

* See dfso Senate Select Comm., 498 F.2d at 732 {explaining:that Congress “frequently legislates on
the basis of conflicting. information provided in its hearings™); Congressional Reguests for Confidential
Executive Branch Information, 13 Op. O.L.C, 153, 159 {1989) (“Congress will seldom have any legiti-
mate legislative interest in knowitig the precise predecisional positions and statements of particuiar
execufive branch officials.™),



