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Democracy Dies in Darkness

White House chief of staff Mulvaney drops
bid to join Kupperman impeachment
lawsuit

By Spencer S. Hsu

November 11, 2019 at 10:21 p.m. EST

Acting White House chief of staff Mick Mulvaney late Monday withdrew a last-
minute effort to join a lawsuit filed by former national security adviser John

Bolton’s top deputy, Charles Kupperman.

Mulvaney said he will file his own lawsuit focused on the same question: Must

senior Trump administration officials testify in Congress’s impeachment inquiry?

Kupperman, in a filing earlier Monday, opposed Mulvaney’s request to join the
case, underscoring internal divisions among President Trump’s advisers in the
probe. Kupperman attorney Charles J. Cooper, who also represents Bolton, had
suggested that the same judge weigh Mulvaney’s claims “in tandem” as a separate,

related case.
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The two former Trump national security aides are said by people close to them to
consider Mulvaney a key participant in President Trump’s alleged effort to pressure

the Ukrainian government to pursue investigations into his political opponents.

Mulvaney’s attempt to join the lawsuit flabbergasted Bolton and Kupperman,
people close to them said, with Bolton aides having testified that he derisively
referred to the Ukrainian proposal as “a drug deal,” and White House officials
saying Bolton and Mulvaney were barely on speaking terms when Bolton left his

post in September.

Kupperman late last month asked U.S. District Judge Richard J. Leon of
Washington to rule on whether Congress’s constitutional impeachment power
takes precedence over the White House’s claim that current and former top
executive branch aides are “absolutely immune” from being compelled to testify, as

part of the president’s powers.
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Bolton and Kupperman have said they are willing to testify if the judge rules in favor

of the House, The Washington Post previously reported.

Cooper cited four reasons for keeping the cases separate. He argued that while
Kupperman “is and will remain neutral” on whether Congress or the president is
correct, “Mulvaney has made it clear that he supports the Executive” and Mulvaney

is a current Trump adviser while Kupperman has left his post.

Kupperman’s duties also were exclusively related to advising on “highly sensitive
matters of national security and foreign policy,” while Mulvaney’s were not, Cooper
argued, writing, “If any close personal advisor to the President qualifies for
testimonial immunity, it surely must be the President’s National Security Advisor

and his deputy.”
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Kupperman'’s filing also stated that while he “has never publicly disclosed
information relating to any of his official duties,” Mulvaney has commented
publicly, appearing to admit and then deny a “quid pro quo” relationship between
Trump’s decision to withhold U.S. security aid to Ukraine and a request that
officials there investigate former vice president Joe Biden and his son, Hunter
Biden.
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“Accordingly, there is a serious question as to whether Mulvaney waived the

absolute testimonial immunity claimed by the President,” Cooper argued.

Attorneys for the Justice Department, however, which is defending the Trump
White House in Kupperman’s lawsuit, did not oppose Mulvaney’s request to join

the case.
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In a three-page filing, Mulvaney attorney William Pittard on Monday evening
notified Leon that he was withdrawing his Friday request to join Kupperman’s case,

and that Mulvaney’s intent was to pursue “a separate related case.”

Mulvaney’s move comes as the White House has publicly announced the
administration as a whole will oppose the House impeachment inquiry as meritless.
As acting chief of staff, Mulvaney oversaw the White House release on Oct. 8 of an
eight-page letter stating the administration’s refusal to cooperate in the probe,

either to provide witnesses or documents.

In a separate filing Monday, House General Counsel Douglas N. Letter also
opposed Mulvaney’s motion to join the lawsuit, arguing that the case is moot

because the House has withdrawn Kupperman’s October subpoena.
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Mulvaney lacks legal “standing to challenge a now-withdrawn subpoena issued to
somebody else,” Letter argued. Mulvaney also seeks different relief from
Kupperman, of voiding a House subpoena, and names additional defendants, Letter

wrote.

Mulvaney has not said that he would comply with the House’s order if the court

rules against him, and the House has not withdrawn his subpoena.

“The Court should reject such gamesmanship and deny Mulvaney’s motion,” Letter
said, particularly because as White House chief of staff, Mulvaney “likely played a

role in the decision” to assert absolute immunity for himself.

Leon previously set final arguments for Kupperman for Dec. 10. While the schedule
and a quick ruling could potentially allow the case to be heard by a federal appeals
court and even the Supreme Court next year, neither is likely to be able to act before

the House’s goal of completing impeachment hearings by year’s end.
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During a telephone scheduling conference Monday afternoon that Leon held
outside public view, the sides indicated that Mulvaney would refile his case, which
names only the House as a defendant, according to a transcript released by the

court.

Leon said he would rule “forthwith” after a Tuesday hearing if the House seeks to

have Mulvaney’s case randomly assigned to another judge.

“If [Mulvaney’s suit] should survive any opposition to being filed as related,
however,” his attorneys will have to meet the same deadlines, Leon warned, saying

“I will not move the oral argument from December 10th.”

After the hearing, Cooper said “the outcome was in accord with the

recommendations we made” to the judge about separating Mulvaney’s claim.
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Pittard declined to comment.

Tom Hamburger contributed to this report.

Impeachment: What you need to read

Updated December 18, 2019

Here’s what you need to know to understand the impeachment of President
Trump.

What’s happening now: Trump is now the third U.S. president to be
impeached, after the House of Representatives adopted both articles of
impeachment against him.

What happens next: Impeachment does not mean that the president has
been removed from office. The Senate must hold a trial to make that
determination. A trial is expected to take place in January. Here’s more on what
happens next.

How we got here: A whistleblower complaint led Pelosi to announce the
beginning of an official impeachment inquiry on Sept. 24. Closed-door hearings
and subpoenaed documents related to the president’s July 25 phone call with
Ukrainian President Volodymyr Zelensky followed. After two weeks of public
hearings in November, the House Intelligence Committee wrote a report that
was sent to the House Judiciary Committee, which held its own hearings. Pelosi
and House Democrats announced the articles of impeachment against Trump
on Dec. 10. The Judiciary Committee approved two articles of impeachment
against Trump: abuse of power and obstruction of Congress.

Stay informed: Read the latest reporting and analysis on impeachment here.

Listen: Follow The Post’s coverage with daily updates from across our
podcasts.
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Want to understand impeachment better? Sign up for the 5-Minute Fix
to get a guide in your inbox every weekday. Have questions? Submit them
here, and they may be answered in the newsletter.
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