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PREFACE

BENJAMIN TODD JEALOUS
Former President, NAACP

I was born in the one-square-mile hamlet of Carmel, where
there was one other black boy I knew who was my age. He
lived across the street.

From the age of six months on, he has been my best friend.
He truly is my brother in every way except by birth. Part of
being brothers has always been our willingness to adopt each
other’s fight as our own.

At first, our fight was clearly about our skin color. The clerk
at the five and dime would chaperone us through every aisle
of the store as white friends ran in and out at will. We knew
it was because we were black and therefore different, and
targets for discrimination.

A few years later, my brother’s preference for wigs, dresses, and
make-up became an even bigger issue with our peers.

We had confronted racial bullying together. Sometimes our
white friends would even come to our defense. But this time,
some of my white friends suggested that I let my brother
defend himself. At that moment, on that playground, I made
a choice: if you pick a fight with my brother, you pick a fight
with me.

This is the conviction that led me to devote my life to civil
rights and social justice. And this is the conviction we must
hold as progressive activists of all backgrounds as we face the
criminalization of LGBTQ people and people living with HIV
(PLWH).

The principles that define our nation’s character do not tolerate
racial bias, nor do they tolerate bias against members of any
community. Existing research indicates that LGBTQ people
and PLWH are overrepresented in all aspects of the penal
system. The pages that follow contain recommendations for
federal policy change that would represent important steps
toward preventing and addressing the impacts of the crisis of
mass incarceration on LGBTQ people—a crisis that is too often
ignored, even by people of good conscience.

The genesis of this roadmap for policy change was a
workshop convened at Columbia Law School in May 2013
where representatives of fifty grassroots, legal and advocacy
organizations met to discuss a national policy agenda on
LGBTQ criminal justice issues. But that was not the first time
that people joined to tackle problems at the intersection of
gender, sexuality and criminal justice.

One year earlier, in June 2012, I stood with a coalition

of civil rights leaders, labor and LGBT leaders joined
together at New York City’s iconic Stonewall Inn for a press
conference. We gathered to condemn Mayor Bloomberg’s
support of unconstitutional racial profiling in the context of
the NYPD’s “stop and frisk” practices, which exploded since
he took office.

Some people were confused. Why were advocates for LGBT
rights taking the time to speak about a “black issue”?

The answer was simple: stop and frisk was not only a “black
issue.” New York City police officers were also targeting
people because they were LGBT, specifically LGBT youth.
Moreover, some people, like my brother, are both black

and LGBT, experiencing both similar and specific profiling
depending on how they are perceived. For black LGBT
people this is not so much an issue of solidarity between
communities as it is one of survival at their intersections.

A few days after the Stonewall Inn press conference, an
incredibly diverse crowd of 750,000 people marched in
silence to Mayor Bloomberg’s house to protest stop and
frisk policing. Within a year, the City Council passed the
Community Safety Act, effectively, a comprehensive ban
on police profiling that included race, sexuality and gender
identity.

We succeeded because City Council’s Black, Latino, LGBTQ
and Faith caucuses joined forces as their constituents had
during the Silent March. They adopted the same spirit that
I adopted on the playground that day with my brother, the
spirit of the Three Musketeers—All for One and One for All.

Bayard Rustin, the gay black organizer who planned the
March on Washington in 1963 and wrote the textbook on
mobilizing the masses for justice, said “If we desire a society
in which men are brothers, then we must act towards one
another with brotherhood. If we can build such a society,
then we would have achieved the ultimate goal of human
freedom.”

‘When my brother got older, and he moved to New York City,
I never knew if the cops who abused him did so because he
was black, or because he was transgender, or because he was
gay. I didn’t really care why. I just knew that the cops were
wrong. We need to end institutionalized homophobia and
transphobia, just as we need to end institutionalized racism.
We will be more successful in both fights if we continue

to see them as part of one united struggle—a struggle to
achieve equality in the land of the free and home of the
brave.

Let us all have courage. Let us all be free.
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FOREWORD

CECE MCDONALD®

As ablack transwoman, I am used to facing discrimination
based on gender identity and race.

I have been stopped many times by officers who use
inaccurate stereotypes to justify harassing me and my peers.
The night of June 5th, 2011 was no different. I went out with
friends to a grocery store, and on the way we were stopped
by officers who had gotten a “noise complaint” in the area.
In aneighborhood full of loud bars closing down, my friends
and I knew all too well that these officers were racially
profiling a group of black youth who were “up to no good.”

They eventually stopped harassing us and we continued
toward the store until we passed a group of white people
outside a bar who began spewing racial epithets at us. I
know that exchanges such as these never end well, so my
first instinct was to get away.

AsTturned, a woman who was yelling at us threw a drink

at me. Discombobulated, I turned back as she broke the
glass on my face. Blood ran into my eyes and mouth, and
she grabbed my hair. I did not fight, thinking I might worsen
what had been done to my face. Instead, I yelled for help
from my friends who broke us up.

‘With blood all over me, all I could focus on was getting to the
grocery store to call police. I reached the parking lot of the bar
and my friends yelled for me to turn around. With my ears still
ringing, I finally heard them in time to turn and find a man from
the same group chasing me. He threw two bottles at my head
and missed. When he wasn’t satisfied with that, he continued
walking toward me. My first reaction was to scare him away, so
I pulled scissors from my purse. Instead, this made him angrier
and he tried to grab my hair, so I defended myself.

I was being attacked, and I stood my ground. Every day, I
have to live with the fact that I took another person’s life.
This is hard for me to accept, no matter how evil they were.
This does not change the fact that every person should
have a right to protect themselves when they are in danger.
Unfortunately, the criminal justice system does not take
this into account with minority groups.

Police officers use many stereotypes of black trans people

to dehumanize me, such as assuming that I am a sex worker.
I've been interrogated while standing at a bus stop because I
“looked like” another black trans person police were looking
for, so this treatment is nothing new to me. When police
arrived, they saw a white man on the ground and a black
trans person with scissors. They chose to not see the blood

from my wounds and kept me from the ambulance nearby. I
had complications with my face for weeks after the incident
because of the improper treatment.

“ Idonot want to sensationalize
my story as a black transwoman
in prison. I was one of millions of
people who are wrongfully put in
jail; many of whom will never have
the opportunity to tell their story.”

Anyone who does not realize that our judicial system affects
a hugely disproportionate number of people of color is living
under arock. People of color and trans people are seen as
“unfit for society,” and are therefore targeted by our justice
system. Regardless of how I looked in court, my “peers”—a
jury including only two people of color—were going to see me
as a black trans person.

Many cases of self-defense in my area have been thrown
out by the District Attorney when they involved a white
person defending her or his life against a person of color.
However, they chose to prosecute me, and brought up my
past indiscretions, including a bounced check, to further
incriminate me. They even tried me on a second murder
charge in case they couldn’t find me guilty on the first.

They placed me in holdings according to their definition

of my anatomy instead of my gender identity, and would

not allow professionals to come and speak about violence
against transwomen in prisons. But that is not why I speak
out today. I do not want to sensationalize my story as a black
transwoman in prison. I was one of millions of people who
are wrongfully put in jail, many of whom will never have

the opportunity to tell their story. I went through the same
struggles of oppression and depression with many others. I
was not a transwoman in prison: I was a person in prison.

Many who are seen as “unfit
for society” are funneled into
jails by our biased system. I
speak out for those people
whom the justice system has
failed, and there are far too
many of us. This is why it is
important that we reform
the criminal justice system,
period. To stop the biased
policing and unfair sentencing
of all minority groups,
including LGBT people.

CeCe McDonald while
incarcerated
IMAGE: LESLIE FEINBERG

The foreword was transcribed from a thirty-minute interview Aisha Moodie-Mills conducted with CeCe McDonald on March 13, 2014 exclusively
for inclusion in this brief. To listen to the full interview visit americanprogress.org.
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SU M MARY Members of FIERCE march in Silent March to End Stop and
Frisk, New York City, June 2012

IMAGE: A. RITCHIE

CeCe McDonald’s story of victimization and criminalization is unfortunately not unique. Each year in
the United States, thousands of lesbian, gay, bisexual, transgender, Two Spirit, queer, questioning and
gender non-conforming (LGBT) people and people living with HIV (PLWH) " come in contact with the
criminal justice system and fall victim to similar miscarriages of justice.

According to arecent national study, a startling 73% of all LGBT people and PLWH surveyed have had face-
to-face contact with police during the past five years.! Five percent of these respondents also report having
spent time in jail or prison, a rate that is markedly higher than the nearly 3% of the U.S. adult population who
are under some form of correctional supervision (jail, prison, probation, or parole) at any point in time.?

Infact, LGBT people and PLWH, especially Native and LGBT people and PLWH of color, are
significantly overrepresented in all aspects of the penal system, from policing, to adjudication,
to incarceration. Yet their experiences are often overlooked, and little headway has been made
in dismantling the cycles of criminalization that perpetuate poor life outcomes and push already
vulnerable populations to the margins of society.

The disproportionate rate of LGBT people and PLWH in the criminal system can best be understood
in the larger context of widespread and continuing discrimination in employment, education, social
services, health care, and responses to violence.

Far too often, families reject LGBT youth at a young age and they are forced to fend for themselves,
triggering a lifetime of economic and social instability. In all too many instances, even LGBT youth
with supportive families find themselves living outside of a family home due to familial poverty or
deportation. Family rejection and homelessness are top predictors that a young person will come
in contact with the criminal justice system because of police targeting of homeless and low-income
communities and people engaged in survival economies —such as drug sales, sex work, and other
criminalized activity—to quite literally survive.®

Schools can also play a critical role in pushing youth onto the streets, from hostile school climates
that leave LGBT youth feeling unsafe, to harsh discipline policies that have a disparate impact of
perpetuating a school-to-prison pipeline.*

In this document, we use the term “LGBT” in a manner that is explicitly inclusive of queer identified, questioning, gender non-conforming
and Two Spirit people. Two Spirit is a term that refers to a multiplicity of historic and present-day Indigenous gender identities and
expressions and sexualities.

*In this document, we use the term “PLWH” to denote individuals living with HIV and AIDS.
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The policing of gender and sexuality pervades law enforcement and the operation of courts and the
penal system, often operating within the larger context of racial profiling and targeting of homeless and
low-income communities, and disproportionately affecting LGBT people of color.?

What’s more, LGBT people, specifically transgender women of color and LGBT youth of color, are
endemically profiled as being engaged in sex work, public lewdness, or other sexual offenses. Police in
many jurisdictions use possession of condoms as evidence supporting arrests for prostitution-related

According to a recent national study,
a startling 73% of all LGBT people
and PLWH surveyed have had face-
to-face contact with police during
the past five years. Five percent of
these respondents also report having
spent time in jail or prison, a rate that
is markedly higher than the nearly
3% of the U.S. adult population who
are under some form of correctional
supervision (jail, prison, probation, or
parole) at any point in time.

offenses. Surely, no heterosexual white man
would be arrested on suspicion of prostitution
for carrying condoms in his pocket. Yet policing
tactics that hyper-sexualize LGBT people, and
presume guilt or dishonesty based on sexual
orientation or gender identity, are deployed by
law enforcement every day.

Itis important to note that the profiling, arrests,
and incarceration of LGBT people and PLWH
are not simply a response to greater incidences
of illicit behavior within the community. Deep-
seated homophobia and transphobia, as well as
stereotypes about race and gender, all manifest
in biased policing practices that presume LGBT
people and PLWH, especially those of color, are
inherently guilty or deserving of victimization.

LGBT people and PLWH are often targets rather

than perpetrators of violence, enduring significant rates of violence and harassment at the hands of both
community members and law enforcement. Transgender people of color in particular are three times
more likely to be victims of harassment and assault than non-transgender people. Yet, according to the
National Coalition of Anti-Violence Programs, 48% of survivors who reported the violence to the police,
reported incidents of police misconduct.® Under these conditions, many people are afraid of the police
and have nowhere to turn for help when they are victimized.

As outlined in this policy brief, justice continues to be elusive and conditional for LGBT people and
PLWH due to a range of unequal laws and policies that dehumanize, victimize, and criminalize these
populations, even as attitudes toward and acceptance of LGBT people have reached an all-time high.

Inrecent years, issues affecting LGBT people and PLWH have garnered new attention and support,
and significant changes at the federal level have been achieved. There is now in place the first National
HIV/AIDS Strategy designed to reduce HIV-related health disparities, especially among people of
color and LGBT people. Regulations implementing the 2003 Prison Rape Elimination Act include
protocols written to directly address the need to safeguard this population. The Obama Administration
has adopted LGBT-inclusive employment non-discrimination policies (even as the Employment
Non-Discrimination Act, which would provide federal protections for all LGBT workers, languishes in
Congress), and it has worked to address LGBT issues in numerous realms.

LGBT equality has gained momentum, but it remains unevenly distributed and incomplete. Even
where it exists, legal equality has not yet translated into lived equality for LGBT people, especially
poor people and people of color. Moreover, there is still little justice for LGBT people like CeCe and
countless others who remain significantly vulnerable because of unfair criminal justice policies.
Significant policy reforms are needed to ensure that they receive equitable treatment.
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Even where it exists, legal equality The good news is that the time is ripe, now more

has not yet translated into lived than ever, for the federal government to leverage
) i this momentum and intervene to address the
equallty for LGBT people, espemally criminalization of LGBT people and the harms

poor people and people of color. they face once within the system.

This document outlines a range of policy solutions that would go along way towards addressing
discriminatory and abusive policing practices, improving conditions for LGBT prisoners and
immigrants in detention, de-criminalizing HIV, and preventing LGBT youth from coming in contact
with the system in the first place. Additionally, we identify many areas of opportunity for the federal
government to support improved outcomes for LGBT people and eliminate some of the systemic
drivers of incarceration through federal programs relating to housing, employment, health care,
education, immigration, out of home youth, violence response and prevention, and social services.

Above all, the goal of this briefis to set forth a roadmap of policy actions that the federal government
can take to reduce the criminalization of LGBT people and PLWH, particularly people of color who are
LGBT and/or living with HIV, and address significant safety concerns faced by these populations when
they come in contact with the criminal justice system.

NATURE OF THE BRIEF

This is one of the first comprehensive publications
to offer federal policy recommendations to
address the myriad criminal justice issues that
impact LGBT people and PLWH.

Each issue certainly warrants additional
research to further understand the drivers of
contact with law enforcement and incarceration
for LGBT people and PLWH, the structural
barriers to safety both within and beyond the

criminal justice system, and the challenges

LGBT people and PLWH face at each point L__;‘JJ_

of contact with the system. We encourage )

advocacy organizations and federal agency staff ‘;'

to adopt and advance the components of this % Py _

roadmap towards reducing the criminalization Trans Day of Action, organized annually by the Audre Lorde Project,
of LGBT people and PLWH. New York City, June 2013 IMAGE: S. NARASIMHAN

Specifically, this publication is intended to: 1) guide federal engagement with federal, state, and

local law enforcement agencies, jails, and prisons; 2) inform the implementation of the Prison Rape
Elimination Act (PREA); 3) advocate for additional reforms beyond PREA; 4) generate momentum
around the LGBT policy priorities that members of this working group have presented to the current
Administration over the last four years; 5) highlight and address drivers of criminalization of LGBT
people and PLWH; and 6) provide analysis that will serve as a resource for policy makers and advocates
alike.
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LGBTQ demonstration in support of litigation challenging NYPD stop and frisk practices in New York City, March 2013 IMAGE: A. RITCHIE

Six key topic areas organize the discussion:

Policing and Law Enforcement.

In this section, we outline policy reforms that could be implemented by the Department of Justice
(DOJ) and other federal government agencies to reduce discriminatory profiling and policing
practices, unlawful searches, false arrests and discriminatory targeting of LGBT people and PLWH,
and to put an end to the use of condom possession as evidence of intent to engage in prostitution-
related offenses or lewd conduct. We also offer recommendations to facilitate the implementation
of the new PREA regulations in police lock-ups, and increase safety for LGBT individuals in police
custody.

Prisons and Detention Centers.

Here we propose reforms for DOJ and the Federal Bureau of Prisons (BOP) to address issues
associated with incarceration, including and beyond the implementation of the PREA regulations,
access to LGBT-inclusive sexual health care (including STI/HIV prevention) and sexual health
literacy programs for prisoners, and classification and housing policies.

Immigration-related Issues.

Here we provide recommendations for Immigration and Customs Enforcement (ICE) and the
Department of Homeland Security (DHS) to reduce exclusion, profiling, detention, and deportation of
immigrants who are LGBT and/or living with HIV; address conditions of confinement and access to
essential general and sexual health care services in immigrant detention centers; ensure adoption of
policies within ICE and DHS on LGBT people and PLWH and other serious, chronic health needs in
systems; and address administrative discretion regarding applicability of prior criminal convictions in
immigration hearings.

A Roadmap for Change: Federal Policy Recommendations for Addressing the Criminalization of LGBT People and People Living with HIV 7



Criminalization of Youth.

A top predictor of adult involvement with the criminal justice system is youth involvement. Here we
outline policy solutions that the Department of Education (ED) and DOJ can employ to dismantle
the school-to-prison pipeline for LGBT youth, eliminate discrimination in family courts, reduce
incarceration of LGBT youth, and ensure that youth have access to LGBT-inclusive sexual health

services in juvenile detention facilities.

HIV Criminalization.

There is still a patchwork of state laws across the country that criminalize PLWH for consensual sex
and conduct, such as spitting and biting, that pose no measurable risk of HIV transmission and that do
not require evidence of intent to harm for convictions. Most of these laws are serious felonies, and ten
of them attach sex offender status to those convicted under them. There are parallel policies in the U.S.
armed forces that have resulted in the discharge or incarceration of PLWH in the military. Here we
outline measures that are needed to modernize current laws, practices, and policies that criminalize

HIV exposure, nondisclosure, and transmission.

Drivers of Incarceration.

We know that LGBT people and PLWH experience higher rates of homelessness and poverty, lower
levels of education, and high rates of family and community rejection. Here we identify key policy
reforms that could be taken up by various federal agencies to address the disparities of LGBT
people and PLWH in the criminal justice system, and the consequences of the criminalization these

populations currently face.

Our policy analysis and recommendations are given life through essays from academic experts in the
field, advocates, and formerly incarcerated LGBT people introducing each chapter, as well as through
stories and case studies that demonstrate the need for systemic reforms.

BACKGROUND: CONTRIBUTORS AND COLLABORATORS

This briefis the culmination of an 18-month
collaboration with key advocates, activists, and
practitioners working with LGBT people and
PLWH in the criminal justice system.

In May 2013, a working group made up of the
authors of this report convened a group of over
50 activists, policy advocates, lawyers, and
grassroots organizations working on LGBT,
criminalization, and racial justice issues at

the local, state, and federal levels for a two-day
meeting at Columbia Law School” to discuss
and articulate alegislative and policy agenda for
action on behalf of the communities we serve—
namely LGBT people and PLWH who have come
in contact with the criminal justice system.

Participants at convening held at Columbia University School of Law May
2013 IMAGE: RICKKE MANANZALA
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Our goals were to gather the collective wisdom and expertise “7T speak out fOT those
of individuals who have been advocating on various fronts

to address the criminalization of LGBT people; foster p eOp. lewhom the
communication across movements, sectors, and regions; and Jus tice Sys tem has
build a network of advocates that can more effectively and failed, and there are
strategically achieve policy change in the administration far too many ofu s

of criminal justice at the federal, state, and local levels.
This briefreflects a crowdsourced aggregate of the ideas, CeCe McDonald
recommendations, and proposed outcomes of that meeting in

the federal realm, and aggregates the best thinking and visions

of multiple perspectives of the movement, from incarcerated individuals to grassroots organizers, to
academics, to litigators, to federal policy advocates. It represents an innovative and unprecedented feat
of collaboration around a common purpose and a reminder that while tactics may occasionally differ,
our end goal is ultimately the same: ending the criminalization of and miscarriages of justice towards
LGBT people and PLWH.

Early drafts of this brief were circulated to the attendees of the meeting, other experts in the field,

and incarcerated individuals, for additional feedback to ensure that the issues raised and policies
proposed accurately reflected their needs and priorities.® The authors would like to thank all of those
who collaborated with us and contributed to the process, and honor all of the individuals who, like
CeCe McDonald and countless others whose names we will never know, have resisted and survived the
criminalization of LGBT people and PLWH across time and space.

Community United Against Violence (CUAV) members, staff and board at May Day march
IMAGE: CUAV
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President Obama’s 2013 State of the Union
address made history by recognizing LGBTQ
and Two Spirit communities’ resistance to
discriminatory policing during the Stonewall
Uprising as a critical moment in the march toward
equality. Today, the discriminatory policing and
abuse of LGBTQ and Two Spirit people which
features prominently in the origin story of the
modern LGBTQ rights movement is widely
perceived to be relegated to the now distant
past by more recent legal, legislative, and policy
victories.

Yet profiling and discriminatory policing of
LGBTQ people persists. Moreover, it often takes
place within larger patterns of racial profiling,
discriminatory use of stop and frisk, immigration
enforcement, and other policing practices
contributing to the mass incarceration of people
of colorin the U.S.

LGBTQ people of color, youth, homeless people,
and immigrants experience both similar and
different forms of profiling and discriminatory
policing as other members of our communities.
Even as discriminatory policing of LGBTQ people
often takes unique forms rooted in policing of
gender and sexuality, it remains a central feature
of race and poverty-based policing.

As Mitchyll Mora, research and campaign staff
at Streetwise and Safe (SAS), a New York City-

based organization focused on profiling and
policing of LGBTQ youth of color, testified during
recent debates around the NYPD’s discriminatory
use of ‘stop and frisk’ practices:

“Most of the time, my experiences of ‘stop and
frisk’look like those of countless other Latin@
youth in this city, especially when I am dressed in
a way perceived to be ‘hood’ by the police. We know
from the statistics that discriminatory policing
practices target Brown and Black bodies, and
disproportionately affect young people aged 14-21.

But other times, when I am dressed in a different
way, when an officer perceives me to be gay or
gender nonconforming, my experiences look
different. The policing of Brown and Black people
begins with the color of our skin, our race, our
ethnicity, and our youth, but it does not end there.

These experiences look like a friend of mine,

a trans-identified woman, being told to unzip

her pants to reveal her genitals to satisfy the
curiosity of a police officer. They look like a young
queer person being profiled and arrested for a
prostitution-related offense based on condoms
found on them when they are ordered by an officer
to empty their pockets or open up their purse.

They look like young lesbian women being sexually
harassed and assaulted by police during stops, or
being told by officers that they wouldn’t get stopped
if they didn’t dress “like a boy.” They look like my

10 A Roadmap for Change: Federal Policy Recommendations for Addressing the Criminalization of LGBT People and People Living with HIV



experience earlier this year, when, during the
fourth of five baseless stops in a two-year period, a
police officer frisking me called me a “faggot” and
grabbed my ass.

My body, my life, my very being as a young Brown
gay person is policed by the NYPD. Our bodies, our
lives, our very beings as LGBTQ youth of color are
policed by the NYPD.”

In the decade since Amnesty International
conducted the first national study of LGBTQ
experiences of policing in the U.S,, the patterns
of discriminatory policing we identified have
continued unabated. LGBTQ people—and
particularly LGBTQ youth, people of color,
Native and homeless LGBTQ people—experience
frequent profiling, sexual, homophobic and
transphobic harassment, stops and searches,
and often face profiling and targeting for “lewd
conduct” and prostitution-related offenses.
Demands for identification and “consent”
searches during street and car stops take on a
different character once identification that does
not comport with expected or expressed gender
is produced, when an officer decides they need to
satisfy doubts or curiosity about a gender non-
conforming person’s anatomy, or when a search
produces condoms. Even police responses to
violence feature profiling and discrimination
against LGBTQ people, producing dual or
discriminatory arrests of LGBTQ survivors of
homophobic, transphobic, sexual, or domestic
violence. Once in police custody, LGBTQ people
face further danger and harassment through
verbal abuse, searches, placement and assaults in
sex-segregated police lockups.

No matter what form discriminatory policing of
LGBTQ people takes, there can be no question
that it contributes to the criminalization and
mass incarceration of communities of color

and low-income communities in the U.S. Police
officers represent the first point of contact with
the criminal legal system. Their day-to-day
decisions regarding who to stop, question, search,

arrest, charge, or protect are deeply informed
by enforcement of racialized gender and sexual
norms, and play a significant role in driving
LGBTQ people into the criminal legal system.

There is a wealth of expertise among small
grassroots organizations who have challenged
discriminatory policing of LGBTQ people—and
particularly LGBTQ youth, people of color and
trans and gender non-conforming people—before,
during, and since Stonewall. In recent years,
these voices have informed groundbreaking
Department of Justice consent decrees with
police departments in New Orleans and Puerto
Rico, the adoption of police department policies
and practices governing interactions with
transgender and gender non-conforming people,
and the passage of historic legislation in New
York City which created the first enforceable
ban on profiling based on sexual orientation and
gender identity alongside race, religion, gender,
age, disability, housing, immigration, and HIV
status. These grassroots organizations working
at the front lines of LGBTQ criminal justice
issues must continue to be the ones driving

and informing local, state, and national level
policymaking around criminal justice issues.

There is still much more to be done at the federal
level to address harmful and discriminatory
policing practices across the country, and to
interrupt ongoing yet often invisible pathways
to criminalization and violation of the rights

of LGBTQ people. By tackling these persistent
policing patterns and practices, we will further
honor the legacy of Stonewall.

ANDREA J. RITCHIE

Coordinator, Streetwise and Safe (SAS),
co-author, Queer (In)Justice: The Criminalization
of LGBT People in the United States
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In addition to experiencing many of the same profiling and discriminatory policing practices as other
members of communities of color, American Indian and Alaska Native peoples,® homeless and low-
income communities and immigrants, LGBT youth and adults often experience gender and sexuality-
specific forms of racial profiling and poverty-based policing which require specific policy reforms.°

In arecent national survey of LGBT people, a quarter of respondents who had recently had in-person
contact with police reported at least one type of misconduct or harassment, including profiling, false
arrests, verbal or physical assault, or sexual harassment or assault. LGBT respondents of color and
low-income respondents and transgender respondents were much more likely to report an experience
of at least one type of misconduct or harassment.! Between 20-40% of respondents reported verbal
harassment or hostile attitudes, with higher percentages of reports among LGBT people of color,
transgender and gender non-conforming people, low-income people and LGBT people under 30

years old.’* LGBT people of color were five times more likely to be asked about their immigration

status by law enforcement than white survey
respondents.’®

Across the country, non-heterosexual youth are
more likely to be stopped by the police and to
experience greater criminal justice sanctions
not explained by greater involvement in
violating the law or engaging in transgressive
behavior.** In New York City, LGB youth are
more likely to experience negative verbal,
physical, and legal contact with the police, and
more than twice as likely to experience negative
sexual contact in the preceding six months.'

Another national survey found that 22% of
transgender people who interacted with police
reported harassment, 6% reported physical
assault, and 2% were sexually assaulted by
officers.’ In light of these statistics, it is

not surprising that almost half of survey
respondents were uncomfortable seeking police
assistance.'”

Indeed, experiences of police harassment
and abuse often extend to circumstances
under which LGBT youth and adults are
seeking protection from violence. Nearly half
of LGBT survivors of violence who sought
help from police report misconduct.!® Over
the past decade, law enforcement agents
have consistently been among the top three
categories of perpetrators of homophobic or
transphobic violence against LGBT people
reported to anti-violence organizations.'

In 2012 at around 9pm, I left a BreakOUT!
meeting. I was walking toward my friend’s
house. I stopped at a convenience store where
I encountered an NOPD officer who was in
the process of stopping another transgender
girl. T kept walking because it didn’t have
anything to do with me. At first, they looked

at me and didn’t say anything. I made it half

a block when another unit swarmed in front
of me. They stopped me and asked me for my
identification. They asked me for my name
and my social security number. They asked

if 'd been arrested ever and what I had been
arrested for. They asked if I'd ever been arrested
for prostitution—I told them I had never been
arrested for prostitution. I was terrified and
nervous. I was detained and in handcuffs but

I was never told what I was being arrested for.
At processing they told me I was being charged
for Crimes Against Nature—charges that were
subsequently dropped. When I went to court...
the Judge called me a punk and a faggot under
his breath...A lot of NOPD officers are abusing
their authority by targeting young Black
transgirls as they walk down the street. They
are targeted simply by how they are dressed.
But what is more disturbing is that they are
targeted because walking down the street
while being young, Black and transgender is
considered a crime.

Member, BreakOUT!

12 A Roadmap for Change: Federal Policy Recommendations for Addressing the Criminalization of LGBT People and People Living with HIV



While law enforcement is generally conceived Approxim ate|y a half to two thirds

asa statg or local .issue, the federal govern@ent of homeless LGBT New Yorkers
has considerable influence over the operation

of state and local law enforcement agencies surveyed in one study reported that
through federal funding, Title VI of the Civil they had been stopped, searched,

Rights Act 0f 1964, a'nd the pattern and practice questioned, threatened with arrest or
enforcement authority created through the

Violent Crime Control and Law Enforcement falsely arrested by police, compared
Act (VCCLEA),® as well as through the to a quarter of LGBT New Yorkers
Federal Law Enforcement Training Center who lived in their own apartments

and Department of Justice programs aimed

at promoting best practices such as the

Community Oriented Policing Services (COPS).

Additionally, the federal government exercises complete control over the actions of federal law
enforcement agencies, and can issue specific regulations and guidance to federal officers such as the
guidance on racial profiling issued by DOJ in 2003.%*

Conversely, to address discriminatory policing and law enforcement in Indian country, the Indian
Law and Order Commission recommends that the President and Congress act immediately to
undo the prescriptive commands of federal criminal law and procedure in Indian country and,
with the assurance that the federal civil rights of all U.S. citizens will be protected, recognize Tribal
governments’ inherent authority to provide justice in Indian country.??

UNITED FOR

ter _Denanding

POLICE .EFO‘M ) -::;;i’?:’:ﬁi—.’:?:,hanslqﬂl

ChangeTheNYPD.org

LGBT community organizations join launch of Communities United for Police Reform, New York City, February 2012
IMAGE: COMMUNITIES UNITED FOR POLICE REFORM
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PROFILING

i

As documented across the country by 4 4
academic researchers,? international Ly I_G To
human rights organizations,* and by local

groups in many urban areas,?* LGBT youth S ;ew Yorkers . "LS\T&QLTEE:
and adults, and particularly LGBT youth AY N 0

and people of color, experience pervasive - TON YPD : L against
profiling and discriminatory treatment by PROF"JHG ' /

local, state, and federal law enforcement ! PROFILING

agents based on actual or perceived sexual
orientation, gender, gender identity or
expression, or HIV status. Such gender and ; A
sexuality-based profiling often takes place in LGBTQ youth leaders from Streetwise and Safe (SAS) advocate for an enforceable
Conjunction with and compounds proﬁling and ban on police profiling in New York City, July 2013

discriminatory treatment based on race, color, WAGE A RITERIE

ethnicity, national origin, tribal affiliation, religion, age, immigration status, and housing status, among

other determinants.

RECOMMENDATIONS:

e The Department of Justice (DOJ) should immediately adopt and enforce an updated directive on
profiling by federal law enforcement agents prohibiting profiling based on actual or perceived sexual
orientation, gender, gender identity and expression, disability, immigration, housing, marital and
HIV status, and promptly issue and enforce an updated directive to federal law enforcement agents
to that effect.

e All federal law enforcement agencies, including Immigration and Customs Enforcement (ICE),
should adopt anti-discrimination and anti-profiling provisions of recent consent decrees entered
into by DOJ with the New Orleans Police Department (NOPD) and the Commonwealth of Puerto
Rico (PRPD) prohibiting the use of race, color, ethnicity, national origin, immigration status,
religion, gender, disability, sexual orientation, or gender identity as a factor, to any extent or
degree, in establishing reasonable suspicion or probable cause, exercising discretion to conduct
awarrantless search or seek a search warrant, or effecting arrest, except as part of an actual and
apparently credible description of specific suspect or suspects in a criminal investigation.?®

e DOJ should make promulgation and compliance with policies consistent with the above referenced
anti-discrimination and anti-profiling provisions of recent consent decrees entered into by DOJ
with NOPD and PRPD a condition of federal funding to local law enforcement agencies.?”

e DOJ should make collection of data concerning stops, frisks, and searches of pedestrians and
motorists a condition of federal funding to local law enforcement agencies, promulgate guidelines
for data collection, and collect and publish this data on an annual basis.

e The Administration should support and promote passage of the End Racial Profiling Act, with

provisions inclusive of prohibitions on profiling based on gender, gender identity and expression,
and sexual orientation.
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POLICING HOMELESSNESS

LGBT youth are estimated to make up 40% of
the homeless youth population in the United
States.?® LGBT adults and PLWH similarly
experience high rates of housing instability
and homelessness.?® As aresult, LGBT

people are disproportionately impacted by
targeted policing, harassment, and abuse of
homeless people by law enforcement, as well

as by discriminatory enforcement of laws that
criminalize everyday activities in public spaces
and public housing projects. Approximately
ahalf'to two thirds of homeless LGBT New
Yorkers surveyed in one study reported that they
had been stopped, searched, threatened with
arrest, or falsely arrested by police, compared
to a quarter of LGBT New Yorkers who lived in
their own apartments.®®

RECOMMENDATIONS:

*  DOJ should issue guidance to state and
local governments on the constitutionality
and cost-effectiveness of anti-homeless
ordinances, intervene in litigation
challenging such ordinances, incorporate
investigation of civil rights abuses of
homeless people as a standard practice in
federal pattern and practice investigations,
and include provisions addressing
discriminatory policing of homeless people
in federal consent decrees.®

e DOJ should promote and support enactment
of federal, state, and local legislation
prohibiting profiling discrimination by law
enforcement based on housing status.®?

Gay men of color, along with women and
transgender people of color, are among the
Black and Latina/os disproportionately
subjected to more than 685,000 stops and frisks
by the NYPD last year. I know, because I am one
of them.

Sometimes our experiences are no different
than the rest of our communities. For instance,
I was first stopped and frisked just months after
Imoved to New York as I was riding my bicycle
in Fort Greene, as part of the NYPD’s “quality
oflife” policing. The second time I was stopped,
police rummaged through my bags of recently
washed clothes as I was on my way home from a
laundromat in Bed-Stuy. This time, presumably
the goal was finding weapons or drugs. But, as
in 99.9% of stops conducted by the NYPD [in
2011], no gun or contraband was found among
my clean boxer briefs.

At other times, our experiences are marked
by homophobia and transphobia in addition
to racism and policing of poverty. This past
December, my friends and I were stopped,
questioned, and searched in Marcus Garvey
Park in Harlem—not on the pretense that we
had weapons or contraband—but because
we were three Black gay men in a park. The
fact that we were dancing to Beyoncé was
presumably enough to give rise to reasonable
suspicion that we were engaged in unlawful
sexual activity.

Chris Bilal, Camaign Staff,
Streetwise and Safe (SAS)

e Federal agencies should leverage federal funding to discourage criminalization of homelessness and
poverty through enforcement of anti-panhandling laws, laws prohibiting sitting or lying on sidewalks,
loitering and vagrancy laws.?® This could include providing bonus points in applications for funding
for communities that do not engage criminalization of homelessness and pursue alternate solutions to
housing instability along the lines of Utah’s Housing First Program.>*
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POLICE DETENTION

As highlighted by many testimonies and submissions to the National Prison Rape Elimination
Commission (PREC),*® as well as reports by international human rights organizations,* women
and LGBT people in the custody of local law enforcement, including in police lock-ups, all too often
experience unlawful searches and sexual assaults by law enforcement officers and fellow detainees.

Additionally, sexual harassment, sexual assault, and rape take place in police squad cars and vans, often
driven to isolated locations but still within the control of a government agent.®” Such locations meet the
PREA’s definition of a “lock-up” in that they are “secure enclosures that are: (1) [u]nder the control of a
law enforcement, court, or custodial officer; and (2) [p]rimarily used for the temporary confinement of
individuals who have recently been arrested, detained, or are being transferred to or from a court, jail,

prison, or other agency.”

Finally, searches conducted by police officers on the street or in police detention facilities for the
purposes of assigning a gender to detainees based on anatomical features—or simply to ogle or
humiliate transgender and gender non-conforming arrestees—are both constitutionally prohibited

and widespread.®® LGBT youth and adults often
experience such unlawful and invasive searches
as state-sanctioned sexual assaults.

RECOMMENDATIONS:

e DOJ should aggressively pursue enforcement
of existing PREA standards for police lock-ups.

e DOJ should issue a clarification that the
definition of “lock-ups” contained in the
PREA regulations includes police cars
and other temporary locations of police
detention.

e DOJ should initiate new rulemaking
pursuant to PREA that would more closely
harmonize the PREA provisions pertaining
to police lock-ups with those pertaining
to adult jails and prisons, including
augmenting provisions related to access
to victim advocates, response planning,
training and education, and screening for
risk of sexual victimization and abusiveness,
to police lock-ups.

e DOJ should amend PREA regulations to
include an explicit prohibition on search
for the sole purpose of determining genital
characteristics in police lock-ups, regardless

Stop and frisk affects women of color such as
myself. It affects LGBT youth of color such as
myself. I have been stopped numerous times

by police in the West Village and Chelsea
neighborhoods. For instance, I was stopped and
frisked three years ago when I was leaving Chi
Chiz, a primarily African American LGBT club
in the West Village at around 2 AM with a group
of four friends who were transgender women
and gay men. As we left the club, we were
immediately stopped by police who told us to
put our hands on the wall. They told us it was a
“routine search.” There was no reason to believe
we were committing any crime. We did what
they told us to. I was facing the wall, they pat my
arms down, ran their hands between my chest,
patted my pockets and then went inside my
pockets and pulled my wallet out, checked my
ID, made sure none of us had any warrants, and
then told us we were free to go, but we better not
be around when they came around again. After
they walked away, I felt violated. I felt like they
took something from me. I felt demoralized.

I felt like I wasn’t safe, I was afraid that they
would lock me up just for being outside.

Don Thomas, Youth Leader,
Streetwise and Safe (SAS)
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of whether conducted as part of a broader medical examination, and
regardless of whether genital characteristics are known.?’

e DOJ should provide necessary guidance regarding searches and
placement of transgender and gender non-conforming individuals in
police custody, and issue a clarification through the Frequently Asked
Questions section on the PREA Resource Center’s website*® indicating
that that transgender people must be allowed to specify the gender of
the officer they would prefer to be searched by in the event a search is

legally justified and necessary.*!

e The Bureau of Justice Statistics (BJS) should develop a survey

Sign by People’s Justice at Silent March
to End Stop and Frisk, New York City,
June 2012

IMAGE: YUL-SAN LIEM

analogous to the National Inmate Survey (NIS) that would enable

annual data collection concerning reports
of sexual harassment and assault in police
custody by mandating that selected agencies
participate in the survey as a condition of
receipt of federal funding.

e Federal law enforcement agencies should
adopt policies aimed at documenting,
preventing, and addressing sexual
harassment, abuse, and assault by local
law enforcement agents which are
consistent with the recommendations of the
International Association of Chiefs of Police
(IACP) #2

e DOJ should condition federal funding
to local law enforcement agencies on
adoption of policies aimed at documenting,
preventing, and addressing sexual
harassment, abuse, and assault by local law
enforcement agents which are consistent
with the IACP recommendations.*®

e DOJ should condition federal funding to
local law enforcement agencies on adoption
of provisions of NOPD and PRPD consent
decrees with respect to regulation of
consent searches.**

* Inconsultation with groups who have

In October 2014, I was accompanying a
transgender woman to a court date for a default
warrant in New Bedford, Massachusetts. When
her name was called and she was brought before
the judge they placed her in cuffs and sent

her into the holding area before they could go
forward with the probation violation hearing.
When the court officer brought her into the
holding area he asked her, “are you aman or a
woman?” When she responded that she was
awoman he grabbed her genitals and said,
“women don’t have dicks.” While she was crying
he called her names and continued to make
comments about her breasts and genitals. All of
this was reported to me after the incident as she
was allowed to return home because she was
already on a GPS unit. There was no one else
around watching the court officer. The individual
who was assaulted did not want any reports filed
or comments made to the court because she was
fearful that it would result in her getting in more
trouble, possibly getting locked up in jail again,
or having another incident of being alone with
another court officer.

Rev. Jason Lydon, Black and Pink

successfully advocated for local policies, DOJ should promulgate guidance for local law
enforcement agencies relating to placement, searches, and interactions with transgender and
gender non-conforming individuals consistent with those contained in NOPD and PRPD consent
decrees,*® and make adoption of policies consistent with the guidance a condition of receipt of

federal funding.
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USE OF POSSESSION OF CONDOMS AS EVIDENCE TO ENGAGE IN
PROSTITUTION-RELATED OFFENSES

As documented by Human Rights Watch in “ When the po lice take our

four major cities across the United States and
reported in many other jurisdictions,*® local law condoms or lock us up f or

enforcement agencies and prosecutors routinely carrying condoms, they are
use possession or presence of condoms as evidence putting our lives at risk. How

ofintent to engage in prostitution-related offenses. I dt tect l
This harmful practice has a significant deterrent am L supposea to protect myse f

effect on individuals’ willingness to carry condoms f rom HIV and STIs when I am

or make them available to others for fear of police scared to leave my house with
harassment and criminal prosecution, particularly condoms in my purse )

among populations routinely profiled and targeted ‘
in enforcement efforts, including LGBT youth and

Trina, Youth Leader,
adults.

Streetwise and Safe (SAS)

RECOMMENDATIONS:

e The Centers for Disease Control and Prevention (CDC) and DOJ should issue and publicize
guidance condemning reliance on mere possession or presence of condoms as evidence of intent
to engage in criminal activity, and encouraging local law enforcement agencies to adopt policies
prohibiting this practice.

* Consistent with the resolution of the Presidential Advisory Council on HIV/AIDS, DOJ and CDC
should develop, disseminate, publicize, and promote guidance to state lawmakers and prosecutors
to adoptlegislation and policies that would eliminate the practice of using possession or presence
of condoms as the basis of criminal prosecutions or sentence enhancements.

“Know Your Rights” buttons created by LGBT youth leaders at Streetwise and Safe (SAS), IMAGE: K. LUNDIE
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The practice of using condoms in prostitution related offenses affects my community, LGBT
young people, because we are often profiled as being engaged in the sex trades. One time, I was
going to a kiki ball on a Saturday night in the West Village. I was standing on the street talking
with some friends and an officer approached me. She asked me for my ID. I gave it to her. At that
time I didn’t have my name legally changed. She not only would not call me by my real name, but
she kept calling me a man and a faggot. She took a picture of my ID and sent it to the 6th precinct.
The dispatcher told her that my record was clear but instead of letting me go, she said she wanted
to see in my purse. I didn’t know my rights then or I would have not consented to the search. I
thought I had to show her the contents of my purse.

When she looked inside, she saw two condoms. She called the precinct back and asked for a
police car to come. I asked her, “Why are you locking me up? I can’t carry condoms?” She replied,
“You are getting locked up for prostitution.” I was taken to the precinct and put in with the men. I
was 17 years old. This is my story but this is also the story of many of my friends who are Lesbian,
Gay, Bisexual and Transgender, young, and of color.

‘When the police take our condoms or lock us up for carrying condoms, they are putting our lives
at risk. How am I supposed to protect myself from HIV and STIs when I am scared to leave my
house with condoms in my purse? For my community, it is not only being put at risk for HIV, ST1Is,
and unwanted pregnancies, but having to be harassed and assaulted by police officers for being
transgender or queer.

Trina, Youth Leader,
Streetwise and Safe (SAS)
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PRISONS

Artwork by Yeniel Hernandez, FL, incarcerated Black and Pink member

Every day, the lives and the physical integrity of
lesbian, gay, bisexual, and transgender people
are at stake within our prison systems.”*” These
are words from the report of the National Prison
Rape Elimination Commission (NPREC),

a group of experts convened by Congress to
study the epidemic of sexual violence in prison.
The NPREC made critical findings that led

to the Department of Justice’s inclusion of
important protections for LGBT people in the
final regulations of the Prison Rape Elimination
Act (PREA). The regulations limit the use of
protective custody, which is routinely used to
place LGBT people in solitary confinement

for their “protection,” and mandate the end to
harassing and abusive searches to determine
genital characteristics, which transgender and
gender non-conforming people have often been
subjected to in custody.*®

“ Prisons aren’t safe for
anyone, and that’s the key
issue.”

CeCe McDonald

Yet, there are many serious problems with the
implementation of PREA, and LGBT people
face ongoing violence in custody. In my work as
an attorney serving imprisoned LGBT people,
it is clear that “sexual violence is central to

the operation of the prison regime...[where i]

ncarceration is itself an act of racialized sexual
violence.”*® As black trans activist and prison
survivor, CeCe McDonald, said when she was
released from prison this year, “Prisons aren’t safe
for anyone, and that’s the key issue.”*° For LGBT
people, some particularly widespread and harmful
sites of violence include the systemic denial of
healthcare and the regular use of isolation.

Federal courts have repeatedly ruled that
transition-related health care is medically
necessary and officials are liable for their
deliberate indifference to this need, but the
reality for many transgender people in custody

is that this care is routinely withheld.?! Despite
case law establishing that trans people should

be able to get the health care they need,*® one
transgender woman we have worked with in
North Carolina has been denied an evaluation for
Gender Dysphoria (GD) for the past eight years.>
The majority of transgender people in custody
across the country are facing the same problem.
Every day I hear from people who are denied
care they need to survive. Corrections agencies
continue to claim that transition-related health
care is not “real” health care. Even where policies
have been implemented to provide hormones
and surgery for transgender prisoners, like in
Massachusetts or New York, people are often
evaluated by providers who either don’t believe
in providing the care or are not qualified to make
a diagnosis. In one evaluation I read recently, the
clinician determined that because the individual,
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who identified as a transwoman, had an interest
in cars and was attracted to other women, that
she could not have GD. Whereas in the past,
people were never sent for evaluations at all, in
the systems that have been sued and are forced
to evaluate people for GD, clinicians simply
routinely deny that the patient has GD. This
makes access to care even more difficult because
once amedical determination has been made that
the care is unnecessary, regardless of how biased
the evaluation, it becomes almost impossible

to override. The result is that thousands of
transgender people are being denied critical
medical care in our nation’s prisons, jails, and
immigration detention facilities.

For many LGBT and gender non-conforming
people, protective custody remains the default
placement for periods of days, months, years, and in
some cases, decades. In addition to the conditions
themselves amounting to torture, solitary
confinement usually restricts a person’s access

to education, work, and program opportunities.
These opportunities are not only essential for
maintaining a person’s mental health, but are
usually necessary for achieving good time credit
and being paroled. This means that LGBT people,
who are likely to serve much of their sentence
inisolation, are also more likely to serve the
maximum time (or longer) of non-life sentences.>

Rather than fulfill their constitutional obligation
to keep people safe from violence, corrections
agencies continue to use solitary confinement

to warehouse vulnerable people. I am working
with one transgender girl without any criminal
convictions who is now being held in isolation

in a boy’s facility. The agency that is housing

her agrees that solitary confinement is not
sustainable, but rather than move her into the
general population of a girls’ facility where

she would feel safer, officials are utilizing an
exceptional and rarely used procedure to move
her out of the juvenile system into the adult men’s
prison system. She now may spend the next five
years in isolation in an adult men’s facility.

LGBT people, who are likely to serve
much of their sentence in isolation,
are also more likely to serve the
maximum time (or longer) of non-life
sentences.

Though PREA has offered some protections

for LGBT people in custody, we have also seen
widespread misuse of PREA’s mandate by
corrections officials. In Idaho, for example, PREA
has been used to restrict the gender expression
of people in custody under the guise of ending
sexual assault: “To foster an environment safe
from sexual misconduct, offenders are prohibited
from dressing or displaying the appearance

of'the opposite gender.” % A few years ago, I
represented a transgender woman in a New York
men’s prison who was disciplined after reporting
a sexual assault perpetrated against her. The
officials argued that her gender non-conformity
was evidence that she had consented to the rape.
Meanwhile, all corrections agencies continue to
prohibit consensual sexual contact or touching of
any kind. Consensual contact is often punished
as harshly as rape. As I was writing this, the West
Virginia Supreme Court upheld a disciplinary
infraction against a prisoner for kissing another
prisoner on the cheek. He served 60 days in
solitary. Unfortunately, PREA is becoming another
mechanism of punishment used by corrections
officials, often especially targeting LGBT
prisoners.

For all the people that advocates hear from, there
are countless others who are unable to access
outside support and still others who have died
without ever telling their stories. While there
continue to be important victories for LGBT
people in prison, and the resilience and resistance
of those behind bars transcends even the most
egregious injustices, much work remains.

CHASE STRANGIO

Staff Attorney, American Civil Liberties Union
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LGBT people and PLWH are overrepresented in U.S.
prisons and jails, and face widespread and pervasive
violence, inadequate health care, nutritional deprivation,
and exclusion from much-needed services and programs.®®
LGBT prisoners and prisoners with HIV are more likely
to be placed in administrative segregation or solitary
confinement, to face harassment and sexual assault, and
to be denied access to mail, jobs, and programs while

in custody.®” LGBT prisoners have also experienced
unanticipated negative impacts from the Prison Rape
Elimination Act (PREA), including being punished through new policies purportedly created to comply
with PREA that forbid gender non-conforming behavior and punish consensual physical contact.®
Transgender women are routinely placed in men’s prisons and jails in virtually every jurisdiction,
where they face harassment and violence, often for extended periods in isolation ostensibly for their
own protection. A 2009 survey found that transgender prisoners experience sexual victimization

at arate 13 times higher than non-transgender prisoners.’® These conditions not only cause LGBT
prisoners and prisoners with HIV harm while incarcerated, but also make them more vulnerable upon
release since they are more likely to suffer unmet medical needs, mental health consequences from
discrimination and violence, and fewer benefits of educational and other programming inside prisons.

Community Members gather at the Sylvia Rivera Law Project to
write postcards to prisoners. IMAGE: SYLVIA RIVERA LAW PROJECT

DISCRIMINATION AND VIOLENCE INSIDE PRISONS AND RELATED
FACILITIES

RECOMMENDATIONS:

e The Federal Bureau of Prisons (BOP) should provide guidance clarifying that federal regulations
that prohibit discrimination based on “sex” include gender identity and expression-based
discrimination.®® This guidance should explicitly discuss examples of discrimination experienced
by transgender and gender non-conforming prisoners and describe how it is to be avoided. This
guidance should also recognize the right to identify in culturally specific ways, such as Two Spirit
and tribal specific forms of gender identity and expression, and the forms of discrimination
targeting individuals who express these identities.

e The Department of Justice (DOJ) and BOP should amend their regulations to explicitly add sexual
orientation, gender identity, marital status, and HIV status to the forms of discrimination that
federal law prohibits.®

e DOJ should amend the PREA regulations to require prisons to eliminate bans on consensual
sex among incarcerated people. Current BOP policy authorizes prison administrators to ban
consensual sex among people in custody, which undermines PREA’s goals by discouraging
prisoners from reporting sexual violence. In some cases, people who have claimed that they were
raped have been punished for purportedly engaging in consensual sex after staff determined
that their claim was unsubstantiated.®®* DOJ should convene a working group of relevant agency
personnel and outside experts, including people who have been incarcerated and survivors of
sexual assault, to recommend modifications to BOP’s existing policy with the purpose of creating
apolicy that allows for appropriate, consensual sexual contact among prisoners but does not
undermine the purposes of PREA or authorize relationships between a prisoner and a prison staff

22 A Roadmap for Change: Federal Policy Recommendations for Addressing the Criminalization of LGBT People and People Living with HIV



Black and Pink has received numerous letters
from prisoners detailing ways PREA has been
used to harm them as LGBT prisoners. We have
seen particularly harmful patterns in Texas,
Florida, and Pennsylvania. Jim, a prisoner

in Texas reported that prison guards would
write up disciplinary tickets against him for
holding hands with his lover in the mess hall.
Jim reported that the disciplinary hearing

was filled with homophobic jokes and threats
of being placed in solitary confinement if the
prisoners were found touching again. Hope,
atransgender woman prisoner in a men’s
prison in Massachusetts reported receiving a
disciplinary ticket for a PREA violation after
she was attacked by another prisoner. The
attacker lied and told the guards that Hope

had offered him oral sex. As a result, she was
punished even though she was the person
attacked, and she is now facing being moved

to a maximum security prison because of the
violation. We have heard numerous stories
from prisoners that guards will yell out “PREA”
when they see prisoners gathered together
closely, creating a culture of fear around the
rules created by PREA. We have received many
letters about the harm PREA is causing and not
a single example of PREA being used to help
someone feel safer after an assault.

“ Black and Pink has received
numerous letters from
prisoners detailing ways
PREA has been used to harm
them as LGBT prisoners.”

Rev. Jason Lydon, Black and Pink

member. The group should also investigate
and address instances of prison staff using
PREA as a pretext for punishing non-sexual
displays of affection, which tend to be based
on homophobia and transphobia.®®

DOJ and BOP should ensure that prison
visitation policies, including conjugal visitation
policies, do not permit discrimination or
harassment on the basis of sexual orientation,
gender identity, or marital status.

PREA regulations extend important new
protections to transgender people, including
limitations on bodily searches and segregated
housing.5* However, the current PREA
regulations provide no clarity regarding
what constitutes a cross-gender search for
transgender prisoners and detainees. DOJ
should issue a clarification through the
Frequently Asked Questions section on the
PREA Resource Center’s website® indicating
that that transgender people must be allowed
to specify the gender of the officer they would
prefer to be searched by in the event a search
islegally justified and necessary.%

DOJ should amend PREA regulations to
include an explicit prohibition on search

for the sole purpose of determining genital
characteristics, regardless of whether genital
characteristics are known or whether as part
of'abroader medical examination.”

The Administration should initiate, support
and promote legislation that would create a
private right of action to enforce the PREA
regulations.

The Administration should work with
Congress to reform the Prison Litigation
Reform Act (PLRA). PLRA creates significant
obstacles for prisoners seeking redress for
harm and violence, including sexual violence.
Reforms should include repeal of the physical
injury requirement, repeal or amendment of
the exhaustion requirement, and repeal of the
provisions extending the law to children.5®
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HEALTH AND NUTRITION

e BOP should ensure that LGBT-inclusive sexual health care is available as part of essential medical
care in its facilities, and make condoms and other barriers freely available to federal prisoners as
part of basic sexual health care and sexual health care literacy programs. BOP should also provide
guidance®® to states and local recipients of federal law enforcement funding on the elements of
basic sexual health care and literacy programming, including condom availability in all facilities of
confinement.”

e Ensure all prisoners and detainees receive access to quality necessary medical care, including
continuity of care during transfers between facilities and after release, access to treatment based
on contemporary medical standards, and full informed consent for all treatment.” This should
include screening, diagnosis, and evidence-based treatment for substance use-related conditions,
including access to approved opiate replacement therapies such as methadone and buprenorphine.
Prisoners who were previously receiving treatment with methadone or buprenorphine before
incarceration should be continuously maintained on it throughout intake to any correctional
facilities.”

e BOP should complete an assessment of current practices to ensure that all prisoners with HIV
receive regular evaluation and therapy consistent with current Department of Health and Human
Services (HHS) treatment standards and guidelines and receive prescribed HIV medications
immediately upon detention and transfer in a confidential and timely manner consistent with
prescribed timing and dosage.

e BOP should ensure regular and comprehensive training of prison officials in the appropriate
medical treatment for HIV-positive and LGBT prisoners and detainees.

e BOP should create rules and guidance ensuring that prisoners have access to gender-appropriate
clothing and grooming items, which are often particularly denied to transgender prisoners. BOP
should use the New York Office of Children and Family Services (OCFS) policy as a model.”

e BOP should ensure that all confinement facilities follow standards set by the Department of
Agriculture (USDA) and the CDC on nutritional adequacy for all people in custody, with an
emphasis on creating menus that reflect the needs of people living with long-term illness, pregnant
people, people with HIV, young people, and people over the age of 50.* Specific attention should
be paid to resolving current problems of inadequate nutrition and lack of physical activity for
prisoners in solitary confinement.”

ACCESS TO PROGRAMMING

e BOP should ensure meaningful access to libraries and educational programs for prisoners in
federal prisons, and provide guidance for such access in state and local facilities, including
youth facilities. Access to the internet, LGBT educational materials and publications, materials
relevant to aracially and religiously diverse set of populations, cultural supports and Native-
specific programming, mental health resources, and programs designed to prepare prisoners for
release should be provided.” People in solitary confinement, protective custody, or other types of
segregation should also have access to such materials and programs.
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PLACEMENT WITHIN PRISON FACILITIES

PREA regulations extend important new
protections to transgender people, including
limitations on segregated housing.”” Consistent
with these regulations, BOP should eliminate
involuntary placement in protective custody in
federal prisons and DOJ should provide guidance

to state and local jurisdictions to do the same. Such

placement is regularly used to effectively place
LGBT prisoners in solitary confinement.”®

BOP should eliminate all forms of solitary
confinement in federal prisons and DOJ
should provide guidance to state and local
facilities to eliminate such placements,
sometimes called “Intensive Management
Units,” “Communication Management
Units,” “Special Housing Units,” or
“Security Housing Units.” LGBT prisoners,
including youth, and prisoners with HIV
and/or other serious health conditions

are regularly placed in such units at the
discretion of prison staff for long periods
without justification, due process or outside
oversight. Such placement causes significant
psychological harm and adverse health
outcomes, including suicidality.”®

BOP should make transparent
determinations of whether to place
transgender prisoners in women’s or

men’s facilities®®, and enable engagement

of transgender advocates in those
determinations. PREA regulations require
officials to make case-by-case decisions that
are not solely based on anatomy, and give
serious consideration to the individual’s

own views as to his or her safety.®* However,
significant challenges remain regarding

the pace of implementation of these
requirements as well as the process for
making the determination. BOP should
ensure that this process is meaningful by
making it transparent, disclosing statistics on
the assignment of transgender people and the
preferences that they expressed, and inviting
advocates from the transgender community
to play arole in the review process.
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I spent three and a half years in federal prison
on adrug charge. As a black trans woman, I
experienced sexual violence while in prison.
Iwas put in blatantly dangerous housing
situations where officials knew I would be
taken advantage of. When I went to tell the
prison staff that the guy that I was in the cell
with had several times fondled my breast when
I tried to sleep, I was told that if I reported the
assault the only place he could house me was in
the SHU, which is isolation. I knew that being
housed in the SHU would prevent me from
participating in the drug program that was
allowing me to qualify for early release and I
would not be able to attend school programs
that I was involved in. I chose to keep quiet
about what was happening to me so that I could
be part of the program and be released from
prison 18 months early. No one should have to
make the choice between enduring a longer
prison sentence or being sexually assaulted. It
was one of those things that I felt caused me so
much pain and helplessness—a hard decision
to make but I learned to shut my mouth and do
the best I could just to stay strong. I was even
afraid to talk about it via mail or phone where I
was housed because they listened to your phone
calls closely.

Janetta Johnson, Program Coordinator,
Transgender, Gender Variant, and Intersex
Justice Project

A Roadmap for Change: Federal Policy Recommendations for Addressing the Criminalization of LGBT People and People Living with HIV 25

for us, they'll
WITH us




IMMIGRATION

Community United Against Violence (CUAV) member at a
march against S-Comm deportation policy, San Francisco,
2013. IMAGE: CUAV

My client, Julio, came to the U.S. from Mexico
under stressful and difficult circumstances when
he was 21. He was marginally housed when he
arrived and had homophobic experiences at
shelters that made it harder for him to access
social services. His life was chaotic, between
trying to find both housing and a job in a new
country. He missed the one-year deadline for
applying for asylum because he was unaware of
it. Three years after arriving in the U.S., he found
himselfin an immigration detention center
following a fight with his boyfriend. The fight
resulted in a malicious mischief charge and an
arrest by local police. The criminal charges didn’t
stick so he should have been released, except that,
because of the Secure Communities (S-Comm)
program, he was turned over to Immigration and
Customs Enforcement (ICE). I met him when

he was in detention, awaiting deportation. He
was very ill, and was not getting the medical care
he needed. When he learned that he might be
detained for months and even years while his case
was pending, he lost hope and signed off on his
own deportation. I lost touch with him after his
deportation. I worry about whether he is still alive.

Immigration laws and policies in the U.S. present a
difficult and sometimes impossible maze for most
immigrants. For LGBTQ people and people living
with HIV, this maze can prove deadly. The past
seven years have seen an unprecedented build-up
in immigration enforcement efforts, justified as

a pre-requisite to comprehensive immigration

reform. The results have been disastrous for
immigrant communities, including LGBTQ
immigrants and immigrants living with HIV.

The enforcement build-up includes increased
partnerships between ICE and local law
enforcement, best exemplified by the S-Comm
program. S-Comm has been forcibly implemented
across the country despite state and local efforts

to opt out of the program. Under S-Comm,
fingerprints of individuals booked into jails are
automatically checked against Department of
Homeland Security (DHS) immigration databases.
Ifthere is a “hit” in an immigration database, ICE
is automatically notified, even if the person has not
been convicted of any criminal act. ICE then places
an “immigration hold” on the person, and they are
transferred from local custody into ICE custody,
where they face detention and deportation.

S-Comm and the 12 other “ICE ACCESS”
programs transform any contact with local law
enforcement into a direct conduit to immigration
detention. LGBTQ people are especially likely

to be swept up into the criminal legal system
because they are targets of police profiling

and because they are disproportionately
economically marginalized due to discrimination
in employment and social services. LGBTQ
immigrants face heightened levels of police and
other violence in the U.S., all the while fearing
deportation to countries they may have fled due to
the same types of harm.

26 A Roadmap for Change: Federal Policy Recommendations for Addressing the Criminalization of LGBT People and People Living with HIV



Once in immigration detention, LGBTQ and
HIV-positive immigrants face denial of basic
health care, solitary confinement, and sexual
and physical violence. Immigrants can spend
months and even years in detention fighting their
deportation. With no right to appointed counsel
in immigration proceedings, LGBTQ and HIV-
positive immigrants often must engage in one of
the most important fights of their lives alone, in
an adversarial court setting against trained ICE
prosecutors.

LGBTQ immigrants seeking lawful status in

the U.S., whether detained or not, face an uphill
struggle. Those seeking asylum, a common form
of relief sought by LGBTQ immigrants, can be
thwarted by the requirement that asylum be
sought within a year of arriving in the U.S. For
LGBTQimmigrants first arriving in the U.S., one
year can prove to be insufficient time to gain even
basic stability—; shelter, food, and employment
can remain out of reach.

LGBTQ people seeking forms of family-based
immigration relief can find themselves with few
options, since many LGBTQ people face rejection
from their birth family and are involved in family
formations that do not fit the requirements
immigration authorities impose. The recent
changes in recognition of same-sex marriage

by the federal government provide potential
immigration benefits only for the relatively small
number of LGBTQ immigrants who are partnered
with U.S. citizens.

Employment-based immigration is a virtual
impossibility for the vast majority of immigrants,
and is especially out of reach for LGBTQ people
who face employment discrimination. Even if
they are able to the overcome the obstacles to
stable employment they face by virtue of their
status as LGBTQ, their health status, and their
lack of lawful immigration status, LGBTQ and
HIV- positive immigrants can use employment as
a conduit to lawful immigration status in only the
rarest of cases.

“ Once in tmmigration
detention, LGBTQ and HIV-
positive immigrants face
denial of basic health care,
solitary confinement, and
sexual and physical violence
... With no right to appointed
counsel in immigration
proceedings, LGBTQ and HIV-
positive immigrants often
must engage in one of the most
important fights of their lives
alone, in an adversarial court
setting against trained ICE
prosecutors.”

With comprehensive immigration reform

efforts stalled, and deportations reaching record
numbers, many LGBTQ and HIV- positive
immigrants live in a constant state of fear and
anxiety. By centering the experiences of LGBTQ
and HIV- positive immigrants in crafting and
revising current policies, however, some clear
avenues for change emerge. For most, lawful
status and the protections it provides are not
currently an option. Thus, the question that must
guide policy changes is how to reduce the harms
associated with lack of lawful immigration status
for LGBTQ and HIV-positive immigrants.

ANGELICA CHAZARO

Immigration Attorney and Professor, University of
Washington School of Law
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Immigration, border, and security-related enforcement impact the lives of hundreds of thousands of
people living in the U.S., including LGBT and people living with HIV (PLWH). The Williams Institute
estimates there are at least 267,000 undocumented LGBT immigrants in the U.S.82 While few data
are collected regarding the number of LGBT immigrants who are currently in detention or facing
removal proceedings, advocates serving LGBT communities receive hundreds of requests for help
per year from LGBT immigrants, many facing or in detention, and note that “LGBTI people make up
a significant percentage of those detained in immigration detention and holding facilities.”®® Because
of widespread police profiling, selective and discriminatory law enforcement practices, false or dual
arrest when seeking protection from violence, poverty, and a history of discriminatory immigration
enforcement against LGBT people and PLWH,** LGBT immigrants often come into high rates of
contact with law enforcement and immigration authorities.

This structural targeting of LGBT persons and PLWH is exacerbated by policy shifts in the past decade
that have authorized a new role for local and state law enforcement agencies in federal immigration
enforcement through programs like the S-Comm program and the Criminal Alien Program (CAP).%
Advocates estimate that almost 70% of the 420,000 persons detained by Immigration and Customs
Enforcement (ICE) in 2012 were held in state and local facilities.®® Overall, the number of persons
detained has increased dramatically in recent years as has the cost:®” the number of detention beds
maintained by law has increased to 34,000 a year, with this number being reauthorized annually
during the appropriations process.

In March 2014, in response to significant pressure from immigrant rights groups, civil rights and labor
advocates, and members of Congress—including the Congressional Hispanic Caucus, among others—
President Obama ordered a review of his Administration’s deportation policy, which has already led to
the deportation of nearly 2 million people since
2008.88 Such mass deportations of undocumented
people have been widely questioned and
criticized by members of Congress, advocacy
organizations, and immigrant rights and LGBT
groups.®®

People who are LGBT and/or living with HIV

in immigration detention report high incidence
of sexual abuse, assault, transphobic and
homophobic harassment, routine use of solitary
confinement and restrictive housing, lack of
adequate medical care, neglect, discrimination,
and abuse at the hands of staff in immigration
detention facilities.®® Additionally, the one-year
deadline for filing claims for asylum puts this
particular form of immigration relief out of reach
for one in five persons fleeing persecution. For
LGBT people, this time limit may prove to be an
even greater barrier due to reluctance to come
forward based on experiences of discrimination
at the hands of government authorities both prior
to and after arrival in the U.S.%*

Boston Community Church comes out against Secure Communities,
October 2011. IMAGE: BLACK AND PINK
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RECOMMENDATIONS:

* The Department of Homeland Security (DHS) LGBTI people make up
should end S-Comm and CAP, along with other PR
ICE ACCESS programs that require information a SIgmflcant percentage

sharing between local law enforcement agencies of those detained in

and federal immigration authorities, and shift immigration detention and
immigration enforcement duties to local law holdin g facilities.
enforcement agencies.

e The Department of Justice (DOJ) and the Administration should work with Congress to remove
the one-year application deadline for asylum application.

¢ DOJ should ensure that asylum applicants are not detained while their applications are pending.

e The Administration should support and promote the elimination of annual deportation and
detention quotas, and should clarify that ICE’s 34,000 “bed quota” does not mandate ICE to fill the
Congressionally authorized detention beds.

¢ The Administration should enact a moratorium on deportations.

e DOJ and DHS should prioritize the development and implementation of alternatives to detention,
and the release of individuals in removal proceedings on their own recognizance. Release for all
LGBT individuals should be prioritized to the maximum extent possible. ICE should specifically
provide alternatives where existing community-sponsored alternative-to-detention programs
are run by the U.S. Conference of Catholic Bishops (USCCB), and generally seek to include LGBT-
friendly agencies so that LGBT immigrants who cannot be housed safely in detention may be
released.

e The Administration should support and promote legislative changes that would increase
discretion to immigration judges to make individualized custody determinations based on flight
and safety risks, to set bonds, or to order a less restrictive form of custody. %

e The Administration should develop, support and promote legislation that would eliminate the ban
on entry and immigration based on prior involvement in prostitution or drug-related offenses.

e The Administration should seek to amend the Deferred Action for Childhood Arrivals (DACA)
program requirements to eliminate the “serious misdemeanor” disqualification ground for youth
who would otherwise be eligible.

e The Administration should seek to amend DACA program requirements to eliminate the age
requirement for eligibility.

e DHS should require specialized and culturally appropriate training conducted by community-

based advocates and experts, of at least eight hours annually, on LGBT and HIV issues arising in
detention, for all staff in any facility in which ICE holds LGBT immigrants.
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VIOLENCE AND ABUSE AGAINST LGBT AND PLWH IN FEDERALLY FUNDED
IMMIGRANT DETENTION FACILITIES

Sexual abuse and violence are a pervasive part of the larger pattern of abuse faced by all detainees in
federally controlled immigrant detention facilities, and particularly impact LGBT detainees.”® The
Center for American Progress reports that LGBT people are 15 times more likely to be assaulted in
detention than non-LGBT people.®*

A November 2013 report by the Government Accountability Office (GAO) documented 215 allegations
of sexual abuse and assault in ICE facilities between October 2010 and March 2013, and cautioned
that “ICE data did not include all reported allegations. For example, the GAO was unable to locate an
additional 28 allegations detainees reported to the 10 facilities it visited—or 40% of 70 total allegations
at these 10 facilities—because ICE field officials did not report them to ICE headquarters.”®

The GAO report identified many deficiencies in The Center for American Progress
the operation of DHS detention systems with

respect to handling complaints of sexual abuse reports that LGBT pGOple are I5

and assault.? The report also documented the times more likely to be assaulted in
existence of several sets of standards governing detention than non-LGBT peop|e_

the operation of immigration detention

facilities, each with slightly different sexual

abuse and assault provisions.®” GAO called on ICE to clarify in contracts with each facility which
standards govern. In March 2014, DHS finalized its PREA rule for facilities holding immigration
detainees. The rule provides significant tools for combating sexual abuse in detention but falls short
in key areas when it comes to protecting transgender and intersex detainees, and does not contain a
sufficient means of applying the standards to all facilities that hold immigration detainees in a timely
manner.®

RECOMMENDATIONS:

e DHS should immediately begin to implement its Final PREA Rule in all facilities that hold
immigration detainees, including contract facilities, and should certify full implementation by
May 2015.

e DHS should adopt the NPREC recommendation that ICE make case-by-case determinations
about whether to release victims and witnesses to sexual assaults in immigration detention
by balancing: the danger the detainee may face in custody; the ability of the facility to protect
that detainee without transferring or isolating him or her; the potential threat the detainee
poses to the community; and the burden of monitoring the individual in the community as an
alternative. In many cases, it may be safer for the detainee and less burdensome to the facility to
release the detainee who has been a victim of or witnessed sexual abuse in custody. The merits
of the detainee’s immigration case should not be taken into consideration when making such a
determination.?® Additionally, DOJ should consider adoption of a similar procedure in Federal
Bureau of Prisons (BOP) facilities.’®®
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e DHS and ICE should implement the recommendations of the GAO Report on Immigration
Detention, GAO-14-38.

e DHS should provide comprehensive training for officers and contract facility staff on how to
identify and protect vulnerable populations, including LGBT individuals, and ensure that such
training is provided by LGBT community-based organizations.

e ICE should ensure that immigration detainees have the ability to report sexual assault easily
to staff inside and outside the facility; that they receive immediate medical assistance; and that
assault evidence-collection kits are available for medical staff at all facilities.

e DHS should issue guidelines ensuring that all family structures are treated equally and LGBT
parents or parents of LGBT children are not discriminated against in terms of access to visits,
correspondence, video visiting, and other necessary steps to both ensure the strength of their
family and meet the demands placed on them by local Departments of Social Services.

e Inconsultation with LGBT advocates, ICE should implement its Risk Assessment & Classification
Tool (RACT) nationally to improve its ability to determine self-identified LGBT and HIV-positive
detainees in the system.

S S T LA RV
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Community United Against Violence (CUAV) organized Women Against S-Comm rally to show that deportation is a women'’s issue and an
LGBTQ issue, San Francisco, 2013. IMAGE: CUAV
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SEGREGATION AND HOUSING

Transgender detainees are not placed in housing consistent with their gender identity, and like

most other LGB detainees, are placed in administrative segregation or protective custody as a
routine matter, where they are subject to high rates of isolation, abuse, and discrimination.’®* Several
studies have shown that people in immigration detention facilities face extended periods of solitary
confinement with little recourse to ending this harsh treatment.'® This problem is particularly acute
for LGBT detainees. who are effectively punished for their sexual and/or gender identity.’*®

In September 2013, ICE issued new guidelines governing oversight and procedures for review of people
held in administrative segregation and protective custody in immigrant detention facilities, which stated
that solitary confinement should be used as a last resort.}** ICE’s guidelines fall short of placing a limit on
the length of solitary confinement, leaving many detainees vulnerable to indefinite isolation.!®

RECOMMENDATIONS:

e Given the tremendous harms demonstrated by the use of solitary confinement, DHS and ICE
should end the use of solitary confinement for all detainees.

e DHS should put an end to routine placement of LGBT-identified people in restrictive segregation
and/or solitary confinement. Consistent with the September 2013 ICE Segregation Directive,
detention facilities should not use a detainee’s sexual orientation or gender identity as the sole
basis for a decision to place the detainee in involuntary segregation.

e ICE should release LGBT detainees based on “special vulnerability” status, as contemplated by
ICE’s Segregation Directive issued on September 4, 2013.

e AIlIICE detention facilities
should comply with
reporting and notice
requirements as detailed
in the September 2013 ICE
segregation directive for
detainees held in involuntary
administrative segregation.
For any segregation of more
than 48 hours, require that
detainee receives notice
and opportunity to contest
segregation.

|

e ICE should be required to
issue periodic reports about
placements in segregation

and continued use of

s 106 I
segregation. Silent March to End Stop and Frisk, New York City, June 2012 IVAGE: S. NARASIMHAN
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MEDICAL CARE

The 2013 GAO report on immigration detention'®” documented that the Performance-Based National
Detention Standards (PBNDS) governing the provision of medical care at immigration detention
facilities are not uniformly applied to all ICE detention facilities.!*®

Many advocates have documented that LGBT and HIV-positive detainees suffer from poor medical
care at immigration detention facilities.!®® A recent lawsuit challenging dangerous medical conditions
in a Southern Illinois jail illustrated some of the obstacles that face LGBT people and PLWH in
immigration detention facilities. The lawsuit noted that ICE had contracted with a facility that failed
to meet its own standards four times, that had live cases of TB and MRSA,*° and in which “requests
for medical treatment were repeatedly ignored, showers and restrooms were crusted with mold,
drinking water was brown and putrid, jail pods were poorly ventilated, jail uniforms were tattered and
soiled, and immigrants had no outdoor recreation or meaningful access to sunlight.” The facility was
evacuated and the suit was dismissed.!'!

RECOMMENDATIONS:

» DHS should ensure all detainees receive access to necessary medical care to the same extent that is
available to persons outside of immigration detention.

¢ DHS and ICE should immediately extend the 2011 PBNDS to all facilities which it manages or with
which it contracts, and must enforce compliance with these and other applicable medical standards.

*  DHS should complete an assessment of medical services available to detainees of all federally
operated immigration detention centers to determine whether people detained in these facilities
are afforded the same level of care afforded to people in the custody of other BOP facilities,
including but not limited to voluntary and confidential screening, evaluation, counseling and
treatment for all sexually-transmitted and infectious diseases, and uninterrupted, confidential
access to all appropriate medications and

therapy, including HIV-related care and Many advocates have documented
hormone therapy, consistent with current that LGBT and H IV-positive detainees
federal treatment standards and guidelines. .

DHS should issue a report for plans to suffer from poor medical care at
remedy any deficiencies in care by January immigration detention facilities.

2015.

e DHS must ensure that all HIV-positive detainees receive medication immediately upon detention
and transfer in a confidential and timely manner, consistent with prescribed timing and dosage.

e DHS must ensure all detainees receive hormone and gender affirming medical treatmentin a
confidential and timely manner, in accordance with prescribed timing and dosage, and consistent

with, but not contingent on, pre-detention treatment.

e DHS should ensure regular and comprehensive training of ICE detention officials in appropriate
medical treatment for HIV-positive and LGBT people in detention.
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e DHS should create an independent
oversight organization to monitor provision
of health care in all facilities that house
immigration detainees, including tracking
of health care metrics such as morbidity
and mortality rates, immunization and
preventive health utilization, and other
standard measures of quality performance
in health care settings.

e DHS should require that health care
professionals working in detention
facilities report to health organizations,
such as the Department of Health and
Human Services (HHS), rather than to DHS
or for-profit private contractors, so that
they may maintain clinical independence.

e DHS should address chronic staffing
shortages so that health professionals have
adequate time to spend with each patient.

e DHS should ensure that lines of
accountability for provision of quality
health care to individuals in immigration
detention are clear to health professionals,
patients, and security personnel.'*?

e Because of the strong evidence that
confirms the beneficial impact of drug
treatment in detention centers, DHS should e |
ensure that all detainees receive screening, Trans Day of Action, organized annually by the Audre Lorde Project,
diagnOSiS, and evidence—based treatment fOI' New York City, June 2012 IMAGES: S. NARASIMHAN
substance use-related conditions, including
access to approved opiate replacement
therapies.'*®

Sr
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“... the question that must
guide policy changes is
how to reduce the harms
associated with lack of
lawful immigration status
for LGBTQ and HIV-positive

immigrants..”
Angélica Chdzaro

Immigration Attorney andProfessor May Day LGBTQ contingent, New York City, May 2012 IMAGE: S. LONDON
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IMMIGRATION HEARINGS AND ACCESS TO COUNSEL

A 2011 study of immigrant legal representation Individuals who were not detained

found that between 2000 and 2010, removal £ ti likelv t
proceedings increased by 50% to 300,000 were Tour times more likely to

in New York State alone. Two factors had successfully challenge removal, while
the largest impact on people in removal those who had access to counsel were

proceedings: whether they were detained, .. .
and whether they had access to counsel.!* six times more Ilkely to successfully

Current law provides for access to counsel Cha"enge removal.

in immigration proceedings only at the

applicant’s expense. Individuals who were not

detained were four times more likely to successfully challenge removal, while those who had access

to counsel were six times more likely to successfully challenge removal.® Funded by Congress, the
Legal Orientation Program (LOP) allows legal services groups to educate individuals facing removal
proceedings on procedures, options and on pro se representation. LOP has proven to improve access to
information for immigrant detainees, leading to a more fair and efficient process.'*¢

RECOMMENDATIONS:

e The Administration should develop, support
and promote statutory change to ensure
access to counsel at the government’s
expense for all indigent immigrants,
particularly where facing detention and
deportation.'”

e Intheinterim, ICE and DHS should partner
with state and local government agencies
to fund and provide pro bono attorneys for
indigent, detained immigrants.

e Intheabsence of broad-based access
to counsel, DOJ’s Executive Office for

Immigration Review (EOIR) should expand | PLEDGE Tn BREAK IBE!S Hm_[l UN MY

LOP to make it nationally available. c 0 M M U N ITY
& COUNTRY

JOIN THE EFFORT! SEND A MESSAGE TO THE WHITEHOUSE

CALL 202-456-1111 OR TWEET

“@WhiteHouse #SComm: End it, Don't Mend it. chn.ge/end-scomm”
MORE INFO: ALTOPOLIMIGRA.COM/SCOMM

A Roadmap for Change: Federal Policy Recommendations for Addressing the Criminalization of LGBT People and People Living with HIV 35



CRIMINALIZATION

OF YOUTH

LIVE UINDER THEIR
ROOF EAT AND FEED
OVER THEIR TABLES?

ONE FOR BEING BORN

Artwork by Yeniel Hernandez, FL, incarcerated Black
and Pink member

There is an emerging literature on the
overrepresentation of lesbian, gay, bisexual (LGB)
and gender non-conforming (GNC) youth in the
juvenile justice system. The numbers, as reported
in this section, have helped establish the urgency
of meeting the needs of youth following a pathway
from family conflict and rejection to homelessness,
arrests for survival crimes, and incarceration.

At the same time, the numbers obscure the
complexities of young people’s full stories.

Over the past two years, my staff and I have
conducted interviews with 145 straight, LGB,

and GNC youth in San Jose, Oakland, New York,
Chicago, and New Orleans. Each story brings its
own twist. For example, Mark is now a nineteen-
year-old gay, white, homeless youth in Chicago.

He is from a rural community and lost his mother
when he was six. His aunt adopted him but never
treated him the same as her own children, leaving
him home during vacations and punishing him
more severely because she suspected him of being
gay. He accumulated a series of drug possession
charges in high school and was on probation for
three years. After completing high school, he moved
to Chicago. However, he is unable to hold a job
because he is bi-polar. He doesn’t consistently take
his medication because it makes him feel cut-off
from his emotions. Instead, he self-medicates with
marijuana and is chronically homeless, entering a
lottery for shelter beds every night that forces him
onto the streets when a bed isn’t available. Mark

leads a precarious life that leaves him vulnerable to
violence and criminal justice involvement.

Other youth that remain at home face challenges
that undermine their well-being in more hidden
ways. Cazzie is a young black sixteen-year-old
living near New Orleans. Like many youth in her
area, she is haunted by memories of Hurricane
Katrina and losing her grandmother during the
months that followed due to health problems

that the family attributes to the stress of being
displaced. Cazzie has been called a tomboy since
she was a little girl and teased by her mother for
wearing sweatshirts and playing sports. Conflicts
around her gender presentation started escalating
when she was in the eighth grade. At that time,
Cazzie started a relationship with a boyfriend who
was in a gang. She started dealing drugs and driving
around town with her new friends. One of the boys
was shot and killed on a night when she wasn’t

out with them. Cazzie was soon after caught on
her school campus with pills that she was selling
to her friends. She was expelled from school and
ultimately transferred to an alternative school that
isremedial and fails to challenge her academically.
She is currently fighting to get back into her general
education high school, but she is vulnerable to the
capricious decision making of a principal who

is resisting her readmission. Amidst this battle,
Cazzie is thankful because her home environment
has improved. Cazzie has less conflict with her
mother because she has decided to wear more
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feminine clothes. But she is clearly stifling her

gender expression to maintain peace, a choice that “ Thereisan emerging

may lead to escalating family tension in the future. literature on the

As the federal government pursues policy over.rep resentfttwn Of

changes to improve the lives of LGB and GNC lesbian, gay, bisexual (LGB)
youth, remember the large number of youth and gender non-conforming
impacted by families, schools, and the juvenile . . o
justice system. But don’t forget that these {GN.C) youth U the] uvenile
numbers aggregate struggles, both public and Jjustice system ... At the same
private, that real youth live with each day. time, the numbers obscure

the complexities of young

NI people’s full stories.”

Director of Research—0Oakland, National Council
on Crime and Delinquency

LGBT youth and youth who are gender non-conforming are significantly overrepresented in the juvenile
justice system: approximately 300,000 gay and transgender youth are arrested and/or detained each year,
of which more than 60% are Black or Latino/a.'*® Native American youth are even more overrepresented in
both federal and state juvenile justice systems and receive harsher sentences.’®* While LGB and gender non-
conforming youth comprise just 5 to 7% of the overall youth population, they represent 13 to 15% of youth
who come in contact with the system.!?°

A variety of factors including school push out, family rejection, homelessness, and failed safety net
programs contribute to the disproportionately high rates of LGBT young people who come into
contact with the juvenile justice system. For Indigenous LGBT and Two Spirit youth, these factors are
further exacerbated by the continuing impacts of Indigenous communities’ historical experiences of
mandated attendance at Indian residential schools and of mainstream education, which contribute to
school push out and criminalization. For these reasons and others, LGBT youth are often criminalized
with harsh school sanctions, labeled as sex offenders, detained for minor offenses, and denied due
process and basic civil rights.'?

. Despite the number of LGBT youth entering the
Approximatel ay and
PP y 300’000 gay system, schools, law enforcement officers, district

transgender yOUth are arrested and/ attorneys, judges, and juvenile defenders are
or detained each year, of which more unequipped to respond to the unique experiences
than 60% are Black or Latino /a_ and challenges they face. Further, policies that

. . detain youth for status offenses or divert them into
Native American yOUth are even more alternative schools and day-placement settings
overrepresented in both federal and unfairly criminalize them, derail their education,
state juven“e justice systems and and set off what is often a lifetime of economic

receive harsher sentences. insecurity.
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HOMELESSNESS AND FOSTER CARE

Research shows that LGBT youth entering the juvenile justice system are most likely to have
experienced family rejection, abuse, poverty, failed safety net programs, and homelessness. Family
rejection and interfamily conflict stemming from parental refusal to accept a child’s sexual orientation
or gender identity often force LGBT youth onto the streets. One study found that 39% of LGBT youth
were forced to leave their homes because of their sexual orientation or gender identity.'??

Homelessness is the greatest predictor of involvement with the juvenile justice system. In order to
take care of themselves, homeless youth are more likely to engage in criminalized survival activities
such as sex work, drug trade, or theft, and are often subjected to discriminatory policing practices
targeting homelessness and routine daily activities such as sleeping, sitting or lying in public spaces.
Homeless youth are also at risk for arrest for status offenses such as running away, failing to attend
school, and curfew violations that penalize them for being disconnected from unwelcoming families
and communities.’*

Safety net programs such as foster care are often ill-equipped to support LGBT youth, despite the
fact that LGBT youth are much more likely to be placed in foster care than their non-LGBT peers.
One study of youth aging out of the child welfare system in three Midwestern states found 23.8% of
female respondents and 10.2% of male respondents reported a sexual orientation in a category other
than completely heterosexual, and another found that 65% of all LGBT youth had lived in a foster or
group home at some point.*** Due to the ongoing effects of colonialism and mandated attendance at
Indian residential schools in which widespread physical, sexual, cultural and spiritual abuse took
place, Native youth experience rates of abuse and neglect twice as high as white children, and are thus
much more likely to be placed in foster care.'®® If placed in foster care outside of their communities,
Native youth who are LGBT or Two Spirit are often further harmed by the widespread ignorance and
invisibility of Native history, traditions, and identity.

Once in foster care, LGBT youth often flee group homes and foster families because of homophobic
and transphobic harassment and abuse. Involvement in the foster care and juvenile legal systems leads
to negative health and education outcomes and likely involvement in the adult criminal legal system.'?¢
Compared with their heterosexual peers, LGBT youth in juvenile detention are:

e Twice as likely to have been removed from their homes because someone was hurting them.
e Almost twice as likely to have lived in a foster or group home.

e More than twice as likely to have been detained in juvenile facilities for running away from their
home or placement.**”

In 2011, the Department of Health and Human Services’ (HHS) Administration on Children, Youth and
Families (ACYF) issued guidance on supporting LGBT youth in foster care to child welfare agencies
and others who work with foster children. As a next step, additional funding and resources should be
made available to further train and support parents and practitioners to meet the unique needs of LGBT
youth.'*® Additionally, Native LGBT and Two Spirit youth in the child welfare and the juvenile justice
systems often experience harassment and mistreatment based upon both their heritage or political
status and their actual or perceived sexual orientation or gender identity—with little recourse. Effective
protections for LGBT youth require significant changes to the systems charged with their care.’®
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RECOMMENDATIONS:

e The Department of Justice’s (DOJ) Office of Juvenile Delinquency and Prevention (OJJDP) should
issue guidance discouraging the arrest and detainment of truant and homeless youth simply
because they are truant and/or homeless.

e Asafollow-up to the 2001 guidance issued by HHS for foster care agencies on eliminating
discrimination on the basis of sexual orientation and gender identity, HHS should extend
protections against discrimination based on HIV status and marital status in foster care facilities
and placements, and provide support to staff and foster families to create safe and welcoming
environments for LGBT youth.’** HHS should continue to develop programs that foster family
acceptance and increase permanency for youth.

e HHS should mandate elimination of exclusions of potential adoptive and foster parents solely
because of their sexual orientation, gender identity, or marital status as a condition of receipt of
federal funding (no matter which type of organizations states contract with to carry out services
with the funding), and expand access to loving, permanent homes.

e HHS should dismantle policies that enable the promotion of gender conformity and/or suppress
LGBT youth’s ability to express their sexual orientation and gender identity while in state custody,
specifically through clothing and grooming.

e HHS should mandate, as a condition of
federal funding, that states ensure that
LGBT youth are not required or forced
to participate in counseling, reparative
therapy, programming or religious activities
that condemn LGBT people or enforce
heterosexuality or normative gender
expressions while in foster care.

e HHS should require child welfare agencies
to adopt strict confidentiality policies,
specifically with respect to a young person’s
sexual orientation, gender identity, and HIV
status, including with respect to parents
and guardians, as a condition of receipt of

Trans Day of Action, organized annually by the Audre Lorde Project,

. New York City, June 2012
federal funding. IMAGE: S. NARASIMHAN

e HHS should strengthen home-based interventions to build strong supportive families to reduce
LGBT youth homelessness, and support the Reconnecting Youth to Prevent Homelessness Act,
which would improve permanency for older foster care youth and all homeless young people,
LGBT or otherwise. Where home-based interventions are not possible, HHS should expand
independent living programs focused on building skills for independence rather than mandatory
group home-based programs that are frequent sites of violence and harm for LGBT youth. All
federally supported programs should ensure LGBT youth have decision-making power regarding
family reunification or independent living so that they are not relentlessly subjected to abusive
homophobic or transphobic family environments.
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SCHOOL CLIMATE

Schools are among the most hostile environments for LGBT youth. According to one study, 63.5% of

LGBT youth felt unsafe at school because of their sexual orientation, and 43.9% reported feeling unsafe

due to their gender expression.® LGBT students report extremely high rates of verbal (84%) and physical

(40%) harassment at school,**? including by school officials and law enforcement officers in schools.

Transgender youth in particular have been found to be more likely to experience verbal assault or searches

by school security and police in schools.®** This hostile climate is exacerbated for LGBT youth of color, half
of whom also report often hearing racist taunts
and slurs in schools, as well as for American

My mom [told the judge I was gay]. She told Indian and Alaskan Native students. Eighty-six
him I wouldn’t go to school and I got kicked out. percent of American Indian and Alaska Native
[But the problem was] I was getting harassed at students expressing a transgender identity
school. My PO lied and said it wasn’t as bad [at reported harassment, 51% physical assault, and
school] as it was. 21% a sexual assault in school .*®

Andrew, a 17-year-old Latino gay male youth'* While many districts have moved to adopt anti-

bullying policies, most are generic and miss an

opportunity to adequately protect populations
like LGBT youth by failing to enumerate them. Strict anti-bullying policies also have the unintended
consequence of punishing victims who may be fighting back or protecting themselves, and often
criminalize bullies rather than foster healthier interactions and address the underlying school climate.
As such, the response to bullying in schools should never be criminalization, for any youth.'*¢

In many cases, schools also lack support systems for LGBT youth such as gay-straight alliances and
other welcoming groups, and are virtually devoid of culturally competent mental health supports

to help LGBT young people cope with hostile school settings. Some go so far as to ban access

to LGBT resources and information, including viewpoint-neutral websites that would provide
educational information about sexual orientation and gender identity, and access to supportive online
communities.’”

What’s more, zero tolerance school conduct policies and policing of sexuality and gender identity by
the adults in schools further isolate LGBT youth and erode the overall school climate. For example,
school dress codes that penalize students
for wearing gender non-conforming attire .
unfairly punish non-normative gender identity Accordmg to one StUdy’ 63.5% of LGBT
and expression. Similarly, sanctions against youth felt unsafe at school because
students who express same-sex affection of their sexual orientation, and 43.9%

such as kissing or holding hands, where those . .
e & reported feeling unsafe due to their
same behaviors among different-sex partners

are accepted as normal adolescent behavior, gender expression.
discriminates against LGB youth.!3®

Hostile and unsafe school climates often cause LGBT youth to skip school and in some cases, fight back
against physical and verbal assaults, increasing the likelihood that they will come into contact with the
juvenile justice system through enforcement of truancy laws or other status offenses through police
sweeps, fines, and arrests, or through enforcement of school disciplinary codes by law enforcement
agents.
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RECOMMENDATIONS:

The Department of Education (ED) should require all districts to adopt enumerated anti-bullying
policies that specifically include sexual orientation and gender identity as protected classes, and
promote greater understanding and safety for all students without relying on punitive disciplinary
measures that exclude students who engage in harassment.

ED’s Office of Civil Rights (OCR) should expand its data collection efforts to better understand
the experience of LGBT youth in schools. This includes adding a question to the Civil Rights Data
Collection (CRDC) measure to quantify incidences of bullying, and should also include efforts to
collect data on the impact of school discipline policies on LGBT youth.!*®

OCR should also further its research on the impact of implicit bias and the discriminatory
application of school policies such as dress codes and codes of conduct on LGBT youth, and
issue guidelines for teachers and administrators on fostering supportive environments that
provide resources and reduce disparities for LGBT youth as a follow-up to the guidance on racial
disparities in school discipline policies issued in January 2014.

ED should create and disseminate materials to facilitate increased school programming on LGBT
issues and HIV-related issues, featuring representations of LGBT and HIV-positive people,

including LGBT and HIV-positive people of color and Indigenous peoples.

SCHOOL DISCIPLINE REFORM

The education and juvenile justice systems have
become inextricably linked through increasingly
harsh school sanctions and zero-tolerance
policies that rely heavily on law enforcement to
manage school discipline issues. These policies
have a disproportionate impact on LGBT

youth, particularly LGBT students of color,
LGBT youth with disabilities, and LGBT Native
American youth, often pushing them out of

schools and into the juvenile justice system.'*°

One defender remarked that he had seen

cases in which LGBT youth were bullied

for long periods of time, and the school

police responded by asking the bullied youth
accusatory questions like, “Why were they
calling you a faggot? Why would they think
that?” This same defender said that school
officials accused another one of her clients of
being “so provocative that the kids couldn’t help
but pick on him” because he wore nail polish.***

LGB and gender non-conforming youth, especially gender non-conforming girls, are three times
more likely to experience harsh disciplinary treatment and wind up in this “school-to-prison
pipeline” than their non-LGB counterparts.’*! These differences in punishment cannot be explained
by greater engagement in illegal or transgressive behaviors by LGBT youth, but rather by the reality
that LGBT youth are punished more harshly when engaging in the same behavior as their peers.

There is little evidence that zero tolerance policies or policing tactics succeed in making schools safe
or in reducing student misconduct. Yet we do know that the presence of police in schools significantly
contributes to the high levels of suspensions, expulsions, and arrests for all youth—and LGBT youth in
particular—which denies youth critical classroom time and perpetuates poor educational outcomes.'*?
In addition, multiple studies show that suspensions and expulsions increase the likelihood that youth

will become involved with the juvenile justice system.
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ED issued landmark guidance on school discipline reform in January 2014 aimed at reducing the
racial disparities in suspensions, expulsions, and arrests, which will go a long way towards improving
outcomes for all youth. The disparities in discipline for LGBT youth were not addressed, however,
because of the limited data on the experiences of this population, which further illuminates the need

for additional data collection as noted above.

RECOMMENDATIONS:

e ED should eliminate funding of law enforcement officers in schools and promote alternatives
including counseling, peer-to-peer accountability mechanisms, and family supports through

federal funding.

e DOJ should provide guidance to state and local legislators and law enforcement on truancy policies
to stop penalizing youth for being out of school, loosen day-time curfew restrictions, and eliminate
police enforcement of truancy laws through police sweeps and arrests of youth for minor offenses.

e ED should require the adoption of positive behavioral interventions as alternatives to punitive
school discipline policies, including in the context of efforts to address bullying in schools, as a
condition of federal funding to Local Education Agencies (LEA).

e ED should also promote restorative justice
practices, and issue guidance on reentry to
reconnect youth with schools rather than
pipelining them into alternative programs.
The administration should also promote and
support passage of the Positive Behavior for
Safe and Effective Schools Act (PBSESA),*
the Ending Corporal Punishment in Schools
Act,*8 and the Restorative Justice in Schools
Act. ¥

e ED should also issue guidance to LEA, law
enforcement agencies, and state legislators
urging elimination of vague and subjective
status offenses such as “willful defiance”
and “ungovernability” which are susceptible
to biased application by school resource
officers.

e« EDand DOJ should include LGBT youth
and Two Spirit youth in all research and
recommendations on dismantling the
school-to-prison pipeline, including any
future work of the Supportive School
Discipline Initiative.

CLASS ASSIGNME

-POLICING GENDER

-SCHOOLING GENDER

TWO-SPIRITED NOT

RESIS

LANGUAGES A\

ESCHOOLPUSHOUT ||

BACK TO SCHO
*RESIDENTHAL /BOARDING SCHOOLS
*CHILD WELFARE
*PRISONS

INDIGENOUS COMMUNITIES CONTINUE TO BE

CRIMINALIZED AND REMOVED FROM THEIR
COMMUNITIES

IMAGES: NATIVE YOUTH SEXUAL HEALTH NETWORK
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JUVENILE JUSTICE

Studies show that LGBT youth, and particularly LGBT youth of color and Native LGBT youth, often
have their gender identities and expressions and sexualities policed, face punitive responses to typical
adolescent behavior, receive inappropriate detention sentencing, and are otherwise unnecessarily
criminalized by judges, prosecutors, defense attorneys, probation officers, and other legal professionals
who lack understanding of the experiences of LGBT youth.'*® For example, LGBT youth are often
removed from their homes by law enforcement for “willful defiance” or “incorrigibility”—charges
made in many cases by disapproving parents or caregivers that criminalize them for simply being

LGBT against their parents’ wishes.

My client, Marissa, was arrested for
prostitution when she was 15. She was trying
to raise money to buy feminizing hormones

so she could express her gender. She was put
into a youth prison, where she faced terrible
treatment. She was the only girl in a boys’
facility and was harassed by staff and other
youth. She had a supportive mother who tried
to help advocate for her to have access to
hormones while she was in state custody, but,
even with legal support from our agency and
parental consent, the health care was denied.
Marissa was consistently “written up” by
facility staff for expressing feminine gender—
wearing her hair long, growing her nails, asking
people to call her Marissa—so her stay in the
system kept being extended because she had
arecord of “misbehavior.” She spent two and
a halfkey years of her teenage development
locked up—missing school and family life and
being subjected to daily traumas of harassment
and denial of her identity, all stemming from a
search for gender affirming health care.

Dean Spade, Former Staff Attorney, Sylvia
Rivera Law Project

LGBT youth are also most vulnerable to arrest
and detainment under truancy laws and other
status offenses that essentially criminalize
homelessness and poverty. Given that

LGBT youth are more likely to have strained
relationships with caregivers and wind up
homeless and living on the street, they are likely
to be arrested in police street sweeps and for
unpaid fines.

LGBT youth who end up in the juvenile justice
system also face harsher sentences overall,

and are at greater risk of being prosecuted for
consensual sexual activity than their non-
LGBT peers, regardless as to whether they

have committed a sex-related crime.'*® Such a
conviction could have lifelong consequences for
these youth who would be required to register
as sex offenders in 29 states.’®® LGBT youth are
also often mischaracterized as sex offenders
regardless of the crime and are ordered by the
courts to undergo sex offender risk assessments
and treatment programes.

Of note, as with the adult criminal justice
system, jurisdictional complexities and
inadequacies have adverse impacts on the
operation of the juvenile justice system in
Indian country. The federal court system—

which currently exercises jurisdiction over Indian reservations—has no juvenile division, specialized
juvenile court judges, or juvenile probation system. The Federal Bureau of Prisons (BOP) has no
juvenile detention, diversion, or rehabilitation facilities. In the event that Indian country youth are
funneled into state juvenile justice systems, there is generally no requirement that a child’s Tribe be
contacted. As a result, the unique circumstances and outcomes of Native youth are often overlooked
and difficult to track, and they effectively “go missing” from the Tribe.!*
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RECOMMENDATIONS

e The Administration should support and

promote reauthorization of the Juvenile [A]n attorney from the South represented a
Justice and Delinquency Prevention Act male-to-female (MTF) transgender youth
(JJDPA) to include key items essential to who was detained in a boys’ facility. The
LGBT youth: youth’s “treatment plan” stated that she was
to receive “help with gender confusion and
o Deinstitutionalize status offenses, appropriate gender identity,” which included
including removal of the valid court staff prohibiting her from growing her hair
order (VCO) and Interstate Compact out or having any feminine accessories. The
exceptions. same attorney reported that another client—a
gender non-conforming lesbian—had a
o Update Disproportionate Minority similar treatment plan “even though she fully
Contact mandate to require states to accept[ed] that she [wa]s a female, fe[lt] that
take concrete steps to reduce racial she [wa]s a female, and seemed to have no
and ethnic disparities in the juvenile confusion about her gender.” In another case,
justice system, which will also benefit amental health evaluator encouraged the
LGBT youth in the system who are court and facility staff to help a transgender
predominately youth of color and youth, who had been diagnosed with GID,
Native. to understand that it was not appropriate to
“act like a girl” while incarcerated in a boy’s
o Expand training, technical assistance, facility.'>”

and research and evaluation to include
LGBT and Two Spirit youth.

o Mandate that juvenile justice facilities ensure that all policies, practices, and programs
recognize the unique needs of LGBT and Two Spirit youth.

e DOJ should issue guidance to states with respect to age of consent laws. These laws expose
adolescents to sanctions for engaging in consensual sexual behavior with other adolescents.

e DOJ should support and promote amendment of the Sex Offender Registration and Notification
Act (SORNA) to exclude youth who are convicted of sex-based offenses from mandatory sex
offender registration.

e DOJ should issue guidance on parole regulations that discourages the use discriminatory “special
parole regulations” which restrict gender identity or sexual expression, such as restrictions on
clothing.

e DOJ should provide guidance to states and localities regarding training and resources for juvenile
professionals (including judges, defense attorneys, prosecutors, probation officers, and detention
staff) regarding the unique societal, familial, and developmental challenges confronting LGBT
youth and the relevance of these issues to court proceedings.

e DOJ should issue guidance to states on improvement of juvenile court procedures to streamline

case processing, reduce length of stay in custody, expand the availability of non-secure program
slots, and ensure that interventions with youth are timely and appropriate.
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e DOJ should mandate automatic and free expungement of juvenile criminal records once youth
turn 21.

e DOJ should provide federal guidance to states and localities regarding the development of
alternatives to youth incarceration including prevention and diversion,'*® and elimination of
excessive sentencing which effectively replicates sentences of juvenile life without parole struck
down by the Supreme Court.

e DOJ should issue guidance with respect to the impacts of criminal gang injunctions, including the
impacts of youth profiling and racial profiling, and constitutional challenges to curfew laws.!%®

¢ The Administration should support and promote passage of the Youth PROMISE Act.!5*

e DOJ should issue guidance to states encouraging judicial discretion to consider a young person’s
unique circumstances, such as age, maturity, role in the charged offense, and dependency on any
adult involved in the offense.

e DOJ should issue guidance to states with respect to addressing “placement delay” where youth
remain incarcerated despite a court order directing alternate placement. This is particularly
important to LGBT youth in light of family rejection and the dearth of programs that are
appropriate or welcoming to LGBT and gender non-conforming youth.

e DOJ should issue federal guidance to states LGBT youth are often removed from

encouraging them to change Medicaid their h by | f tf
procedures that pose a barrier to health care ol homas By faw antarcement Tor

access for youth coming out of custody.'* “willful defiance” or “incorrigibility”—

charges made in many cases by
e Federal resources for Tribal juvenile justice disapprovin arents or caregivers
should be consolidated in a single Federal pp_ . g_p ) g .
agency within the DOJ, allocated to Tribesin  that criminalize them for simply being

block funding rather than unpredictable and LGBT against their parents’ wishes.
burdensome grant programs, and provided at a

level of parity with non-Indian systems. Tribes

should be able to redirect funds currently devoted to detaining juveniles to more demonstrably
beneficial programs, such as trauma-informed treatment and greater coordination between

Tribal child welfare and juvenile justice agencies. Additionally, regardless of whether they are in
federal, state, or Tribal juvenile justice systems, Native youth brought before juvenile authorities
for behavior that took place in Tribal communities should be provided with trauma-informed
screening and care within a reasonable distance from the juvenile’s home which may entail

close collaboration among juvenile justice agencies, Tribal child welfare, and behavioral health
agencies. A legal preference should be established in state and federal juvenile justice systems for
community-based treatment of Indian country juveniles rather than detention in distant locations.

e The Administration should initiate, support, and promote amendment of the Indian Child Welfare
Act ICWA) to provide that when a state court initiates any delinquency proceeding involving
an Indian child for acts that took place on the reservation, all of the notice, intervention, and
transfer provisions of ICWA will apply. For all other Indian children involved in state delinquency
proceedings, ICWA should be amended to require notice to the Tribe and a right to intervene.'*¢
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DETENTION CENTERS & REENTRY

Common misconceptions and homophobic and transphobic assumptions about sexual orientation
and gender identity and expression underlie the discriminatory application of policies and punitive
treatment faced by LGBT youth in the juvenile justice system.’®® Once in detention, LGBT youth often
experience discriminatory and often harmful treatment, emotional, physical and sexual abuse, lack of
access to sexual health care, and limited access to educational resources.'*

It was horrible because I was the only one in
detention that had my own room and everyone
was wondering, “Why doesn’t he have a
roommate?” Of course, if you're smart you try
to keep to yourself and not talk about why you
are in there. But that is kind of a dangerous
situation because then the rumors start. I
remember being accused of all kinds of things
that were not even close to the reasons I was

in there. But I knew in my heart that the only
reason I didn’t have a roommate was because
I'm gay. And it was their way of probably trying
to protect me in some way. I think even more so
they were making a statement that it’s not okay
to be gay.

Tyler, 2215

“ I knew in my heart that the
only reason I didn’t have a
roommate was because I’'m

g ay.”

RECOMMENDATIONS

Incarcerated youth in general are often denied
access to quality education, which disrupts
their learning and creates significant barriers to
attaining a high school diploma. Upon release,
they are often pushed into alternative school
settings or continuation schools which serve
more as day-time parole centers rather than
institutions of learning. These schools are often
run by departments of juvenile justice rather
than departments of education. Importantly,
there are no standards for educational
attainment within juvenile justice systems, and
youth reentering their communities still fail to
earn high school equivalency degrees.

Further, incarceration of Native youth in the
juvenile justice system often removes them
geographically great distances away from their
communities, support systems, and families.
For all Native youth, including youth who are
Two Spirit and LGBT, this distance can prohibit
access to traditional ceremonies that may allow
for youth to heal from the traumatic effects of
violence, harassment, and isolation experienced
in custody.

e DOJ and ED should promote better reentry programs to reconnect youth with schools rather than
transitioning them to alternative education centers or continuation schools.

e Alternative education and continuation schools should be regulated by ED, rather than local
juvenile justice systems. These schools should be required to adhere to ED’s minimum curriculum
standards and meet basic graduation and/or GED requirements.

e DOJ should issue guidance on how to ensure that all youth in custody have access to quality
education that is inclusive of information and resources on sexual orientation and gender identity
and LGBT histories, including histories of LGBT people of color and Native LGBT people.
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[My probation officer] used to think I was lower
than everybody just because I was a lesbian ...

I want [probation officers] to understand we
are the same, we are not different from anybody
else.

Yvonne, a 15-year-old Latina lesbian’®?

,’f
>

i

Streetwise and Safe (SAS) campaign staff speak out at
Communities United for Police reform rally in support of Community
Safety Act, New York City, July 2013
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DOJ should mandate adoption of anti-
discrimination policies prohibiting
harassment based on actual or perceived
sexual orientation or gender identity by
staff and juveniles at all juvenile detention
centers and prisons with effective grievance
procedures, as a condition of receipt of
federal funding.

HHS should mandate, as a condition of
federal funding, that states ensure that
LGBT youth are not required to, forced to,
or incentivized to participate in counseling,
therapy, programming or religious activities
that condemn LGBT people or enforce
heterosexuality or normative gender
expressions while in state custody.

DOJ should issues guidance on incorporation
of LGBT-inclusive sexual health care,
including condom access and education

and access to gender affirming treatment,
including hormone treatment, into basic
medical services provided to all young people
in state detention and juvenile facilities.'*°

Juvenile justice facilities and law
enforcement officers should not hold LGBT
youth in isolation, even if it is intended as a
means of protection. This type of isolation is
aform of segregation and has the potential to
cause extensive psychological damage.
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CRIMINALIZATION

OFHIV

HIV: no longer
a death sentence
today it is a

prison sentence

IMAGE: CAMILO GODOY

His name was Paul. I slid into the chair next to
him in my examination room to console him as
he cried. I had taken care of him for several years
as he struggled to cope with his HIV infection.
Paul had been diagnosed a decade earlier when
he first developed Pneumocystis pneumonia. He
was a musician and had contracted HIV through
unprotected sex. I learned early that Paul hated
taking pills. The sight of them made him retch;
and it would take him hours to get down the four
pills that made up his HIV treatment regimen. He
would take them for months at a time but then
would come to tell me he needed a break. After a
bit, he would restart medications, once he could
manage to think about swallowing pills again.
And so it went.

And then, suddenly there he was, crying in my
office. He had been indicted on charges brought
by a partner of several months of having sex

“ HIV remains with us and will
do so as long as those who are
infected are not diagnosed
and treated. And too often the
discussion of preventing new
infections is polarized, looking
for blame and condemnation.”

without disclosing his HIV status the night

he was discharged sick and wasted from the
hospital after a treatment interruption. Similar
accusations, by the same partner brought in
another county, had been dismissed. But that
night they had stayed in a hotel in a different
county and these charges stuck. Although Paul
insisted he had disclosed and although the
partner was tested for HIV and continued to test
negative, the District Attorney in that county
moved the case forward.

Shortly thereafter, while seeing patients in

my office, I was interrupted with a subpoena
requiring me to testify in criminal court regarding
Paul’s HIV status and his care. Surely, I thought
naively, our conversations were protected by
patient-client privilege statutes. Wasn’t my office
supposed to be the safe place where patients
could talk frankly to me about their fears and joys,
about their personal lives and sexual practices,
their bodies and their symptoms? I called the
attorneys at the health care system where I work
only to be told that in cases involving HIV there
were no protections. I would have to testify.

I have practiced HIV medicine for more than

15 years. I have learned much about caring

for patients with a chronic stigmatizing and
potentially fatal infectious disease—one that
takes alifetime commitment to medications in a
world where the mention of the word HIV brings
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judgment and instantly changes interactions;
one that conjures up images of victims and
perpetrators.

In 15 years I have seen medical advances happen
at an historic rate. Today, the life expectancy of
anewly diagnosed patient with HIV is nearly
indistinguishable from his uninfected neighbor.
The risk of transmission of disease from a
patient taking effective medical therapy is close
to zero. Yet we continue to diagnose patients
late, when disease is very advanced, after

years of unrecognized and untreated infection.
Despite many scientific breakthroughs and now
alonglist of highly effective medications, HIV
remains with us and will do so as long as those
who are infected are not diagnosed and treated.
And too often the discussion of preventing new
infections is polarized, looking for blame and
condemnation.

Within the walls of my office, I have watched the
young and old, men and women struggle after
their diagnosis. There are stages of denial, blame,
shame and, for some, acceptance. We talk about
living with disease, staying in care, disclosure to
partners, friends, parents and children. I strive
to make my office a safe place, filled with trust
and honesty. I believe strongly that such an
environment can encourage patients to remain in
care, remain on medications, remain hopeful and
know there is always a place where they will be
treated with compassion.

But the safety of my office was shattered and
physician-patient privilege was lost by the
intrusion of these criminalization charges against
Paul. His name was released to the media. Friends
found out about his HIV status and the criminal
charges, increasing his shame. He was depressed,
withdrawn, and in disbelief but felt hopeful as
there was nothing to support the claim against
him and the case boiled down to his ex-partner’s
word against his.

“ Criminalization laws do
nothing to advance individual
or public health, but rather
enhance stigma, embrace
blame, discourage testing
and have the potential to
corrupt the physician-patient
relationship...”

The trial date came. I arrived at the courthouse
and after the requisite wait, was ushered into the
courtroom. I testified about his HIV infection,
risks of transmission, definition of AIDS, and
details of our visits. Finally I was free to go. I
drove the forty-five minutes back to the hospital
feeling a sense of betrayal I haven’t felt in my
professional life.

When I arrived in the hospital parking garage, the
district attorney called me. Paul had been found
guilty. The prosecutor congratulated me on my
testimony and told me I should be proud that I
had put a “scumbag” behind bars that day. I felt
nauseated.

Although this was my first criminalization
experience, it was not to be my last. Nearly thirty
percent of my colleagues confirm that they too
have had criminal prosecutions invade their
patient relationships.

There are more effective means to combat this
epidemic. Criminalization laws do nothing to
advance individual or public health, but rather
enhance stigma, embrace blame, discourage
testing and have the potential to corrupt the
physician-patient relationship which I believe
can be a powerful tool in the armamentarium to
address the epidemic.

DR. WENDY ARMSTRONG
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From the beginning of the HIV epidemic, prevailing public misperceptions about the routes, risks and
consequences of HIV transmission have reflected homophobia, transphobia, and the stigma associated
with drug use, resulting in wildly inaccurate risk assessments that have remained largely unaddressed
in 30 years of public health responses to the disease. In turn, stigma and fear have fueled mistreatment
of people living with HIV (PLWH). One of the more troubling, persistent issues for PLWH has been the
prospect of criminal prosecution for acts of consensual sex and for conduct, such as spitting or biting,
which pose no measurable risk of HIV transmission.

The use of the criminal legal system to stop or
slow HIV transmission is both ineffective and
devastating to those targeted, and to public
health as a whole. Criminalization results

in imprisonment and public humiliation

from sensationalized and demonizing media
coverage, and routinely leads to loss of housing,
employment opportunities, and negative health
outcomes.

Nearly three dozen states and U.S. territories
have laws that criminalize the conduct of PLWH
without requiring any evidence of an intent

to do harm, including HIV transmission.’®®* In
the ten states that add mandatory sex offender
classification and registration to those convicted
under these laws, defendants suffer additional,
irreparable damage to most aspects of their lives:
their ability to work, to choose where they live, even to continue relationships with their own children
and other minor relatives.’%* There is no evidence that criminalization has any positive impact on
disclosure or risk-taking behavior.'®® In fact, research suggests that HIV criminalization may in some
cases delay HIV testing and, in turn, entry into care.1%

March Against HIV Criminalization, Washington, D.C.
IMAGE: QUEEROCRACY

ADDRESSING WIDESPREAD IGNORANCE ABOUT THE ROUTES, RISKS AND
CONSEQUENCES OF HIV

Although more than 30 years have passed since physicians reported the first cases of HIV in the U.S.,
HIV-related stigma continues to be prevalent and well-documented.'®” “A consequence of HIV-related
stigma and discrimination is a negative effect on both HIV prevention efforts as well as care for
individuals living with HIV.”*%® Studies show that many people do not get tested because of stigma and
their fear of discrimination.!®® Widespread ignorance about HIV and how it is transmitted is “often
translate[s] into biased and discriminatory actions,”*”® including by law enforcement.

HIV stigma and its relation to misconceptions about HIV transmission have been repeatedly
documented.'™ These extensive misperceptions about the most basic facts of the routes and relative
risks of HIV transmission are entrenched and persistent. A 2008 survey also found that “levels of
knowledge about HIV transmission have not improved since 1987.”1"? Ignorance about HIV must be
aggressively addressed as the public health crisis it is, and as part of the federal government’s strategy
on HIV/AIDS.
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RECOMMENDATIONS

e The Surgeon General should create apublic
awareness campaign including detailed
information that both explains the specific
routes, relative risks, and modern-day
consequence of HIV and STI infection, and
dispels myths and ignorance contributing
to criminalization of people with HIV.'"
The campaign should reflect the substantial
input of medical and research experts on
current HIV risk/transmission data in the
context of everyday risks and events, and
consultation with people affected by HIV
and their advocates.

e The Department of Health and Human
Services (HHS) and the Centers for
Disease Control and Prevention (CDC)
should mandate development and support
of accurate, age-appropriate and LGBT-
inclusive HIV and ST1I literacy programs for
students and staff of all federally supported
school systems as a condition of federal
funding.

« HHS, the Health Resources and Services
Administration (HRSA), and other
responsible federal agencies should require
proof of written policies and standards for
the provision of sexual health care and HIV-
inclusive sexual health literacy programs
for police lock-ups, juvenile, corrections and
detention facilities receiving federal funds.
Staff education should include training
on avoiding discriminatory enforcement
of regulations against PLWH and on
maintaining confidentiality about prisoners’
HIV statuses.

¢ CDC must develop and distribute
more direct and explicit public service
announcements on the routes, risks and
consequences of all sexually transmitted
diseases, including HIV, dispelling
myths that fuel HIV criminalization, via
mainstream and new media.

On September 18, 2006 I was jailed and
eventually sentenced to a ten-year state prison
term for aggravated assault on a police officer
with a deadly weapon or dangerous instrument.
According to the county Supreme Court the
deadly weapon was my “HIV infected saliva”.
After a six year fight through the court system
the charge was vacated by the New York State
Court of Appeals, and I was released.

After my arrest I lost many things I had worked
hard for: I lost my business, my home, and most
importantly my reputation. I have had to start

my life all over, and finding employment has been
impossible with the nature of the alleged crime.
This has followed me right up to today: I have
found myself having to explain my criminal history
over and over again, from applying for housing to
registering for classes at my local college.

Iremain on parole until this coming September,
this has created an even bigger burden finding
employment - I am not allowed to leave my
small county without my parole officer’s
permission, I cannot drive, and I am under a
9:00 pm curfew.

Ilost my private insurance while incarcerated.
This has forced me to rely on Medicare and
Medicaid - finding physicians now that can care
for my health needs and obtain the medications I
need is a continuing battle.

All these things are a consequence of being
charged with an HIV related crime. At 43 years
old I never imagined how different my life would
be because of my arrest and incarceration. I also
never realized the stigma attached to those with
HIV and especially those who also have a criminal
record. From then until now I should have been
able to focus on my health and career, not battling
a system that incarcerates those who live with a
chronicillness, and remain uninformed about the
nature and transmission of the HIV virus.

David Plunkett
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e CDC’s and other related websites (e.g., AIDS.gov) should prominently include information on
the actual routes, likely relative risks, and consequences of HIV and other STI transmission that
reflect real-life risk reduction choices (e.g., oral sex as a very low-to-no-risk alternative; the impact
of drug therapies on the already low transmission risk of HIV).

ADDRESSING GOVERNMENT-SUPPORTED STIGMA AND DISCRIMINATION
IN THE CRIMINAL JUSTICE SYSTEM

Most U.S. states and territories and the U.S. military have HIV-specific criminal laws that target
consensual sex and other conduct involving theoretical contact with any bodily fluid (e.g., via spitting,
biting, vomiting or sex) of people diagnosed with HIV and increase the classification and/or penalties
for offenses such as solicitation for prostitution if the defendant has HIV.'™ “Exposure” prosecutions
for spitting and biting are almost entirely initiated against prisoners or arrestees following an
altercation with corrections staff or police. The most common prosecutions of HIV-specific criminal
law hinge liability on the failure of an HIV-positive person to demonstrate disclosure of his or her
HIV status to a sexual partner prior to sexual intimacy. Actual transmission or even evidence that the
contact posed a significant risk of transmission is not required for convictions. Although unprotected
sex between persons who do not know their HIV status is the cause of most new HIV infections,'”
these laws penalize only those who get tested and consequently know their HIV status, thus creating a
potential deterrent to testing.'”

RECOMMENDATIONS

e CDC and the Department of Justice (DOJ) should fund and support trainings and information
sharing about HIV transmission risks and myths to criminal justice personnel, state health
departments, and the general public.

e CDC and DOJ should release the long-promised joint publication on the current state of HIV
criminal law in the U.S., including recommendations for how states should evaluate and modernize
current laws and prosecution policies relating to HIV.

e The Department of Defense (DOD) should discontinue use of a service member’s HIV diagnosis as
the basis for prosecution, enhanced penalties, or discharge from military service.

e CDC should create incentive mechanisms, Although unprotected sex between
such as research and prevention project .
. P Prol persons who do not know their HIV
grants, that will encourage states to )
modernize existing laws criminalizing status is the cause of most new
HIV!™ HIV infections, these laws penalize

only those who get tested and
consequently know their HIV status,
thus creating a potential deterrent to
testing.
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SEX OFFENDER REGISTRATION: SNAPSHOT OF POTENTIAL HARMS

Sex offender registries list the names, addresses and photographs of people convicted of certain
offenses on public websites. Research shows that sex offender registration is ineffective at
protecting public safety, and imposes obstacles to employment, housing, and overall re-entry
into society.'” Sex offender laws and prosecutions can affect a wide range of people, especially
LGBT people.'” Prosecutions for solicitation, having sex in public, being underage and having
sex with another underage person, indecent exposure, streaking, or formerly enforced sodomy
laws,'®° for example, can lead to placement on a sex offender registry.!® PLWH are at additional
risk because of the existence of HIV-specific criminal laws that target otherwise-legal

conduct when engaged in by people with HIV; nearly a third of these laws include sex offender
registration in the penalties imposed on those convicted under them.#?

Employment

Sex offender registration status makes it difficult to find or keep a job, and may result in the loss
of professional licenses. Community notification requirements limit employment opportunities
for roughly half of registered sex offenders (RSO).!%3

Housing

Registered individuals face significant limitations in access to housing, particularly public
housing options. Most states prevent people who are registered sex offenders from living
near schools, day care centers, parks or bus stops.’®* In many cities, these restrictions apply to
anywhere from 93% to 99% of residential housing.'®® Decreased housing availability increases
likelihood for homelessness.

Education

A registered individual may face restrictions to participating in his or her children’s education
and activities, including school functions.

Immigration

Criminal convictions and sex offender registration may adversely affect eligibility for
immigration protection and relief, and individuals may be subjected to deportation or removal.
Family Relationships

Most people who are registered sex offenders are not permitted unsupervised contact with
minors, including relatives. Notification and supervision procedures cause family and intimates
of people who are registered sex offenders intense shame as well as family, housing, and
employment disruption.!®®
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DRIVERS OF
INCARCERATION

Trans Day of Action, organized annually by the
Audre Lorde Project, New York City, June 2012
IMAGE: A. RITCHIE

The criminalization of LGBT people has been

a consistent part of our experience within the
U.S. since before the 1969 Stonewall Rebellion.
The realization that sexual and gender outsiders
must navigate daily interactions with police
violence led leaders from the Stonewall era, such
as Marsha P Johnson and Sylvia Rivera, to form
organizations like Street Transvestites Action
Revolutionaries (STAR) and the Gay Liberation
Front to build resistance to the police violence,
discrimination, homelessness, and poverty that
permeated their communities.

This focus on police and prisons as some of

the most significant dangers facing LGBT
people was reflected across early gay liberation
organizations. New York City’s first gay pride
march in 1970 ended at the Women’s House of
Detention to bring focus upon the high rates of
incarceration of people of color, poor people,
immigrants, and people who are involved in sex
work and other criminalized economies.

LGBT people, especially people of color,

face persistent and severe discrimination in
employment, housing, health care and education
leading to disproportionate poverty and
increased engagement in sex and drug work in
order to survive. Because trans and gender non-
conforming people of color are already commonly
profiled by the police, these factors lead to greater
entry into the criminal justice system, where
LGBT people suffer additional harms, including
harassment, violence, and denial of health care.

At the same time, LGBT people, especially
transgender people, continue to be turned away
outright from essential services like homeless
shelters, drug treatment or mental health
services, while others experience harassment or
violence in these settings. Those who seek legal
and social services often encounter ignorance
or discrimination at the door. When LGBT
people are released from prison, they face these
same conditions with the additional stigma of a
criminal conviction, and often find themselves
cycling back through poverty and into jails and
prisons.

After decades of erosion of social safety net

and poverty alleviation programs and drastic
expansion of criminal and immigration
enforcement systems, many people are

looking for a new path that will address the
economic inequality and mass imprisonment
that characterize the current moment. LGBT
communities are very invested in that inquiry,
because our lives have been so severely impacted
by these trends. Today we stand on the shoulders
of those who bravely fought back against police
violence at Stonewall in 1969, still daring to
dream of a world in which none of us face
rejection, discrimination, or violence for being
ourselves.

REINA GOSSETT AND THE SYLVIA
RIVERA LAW PROJECT
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Several of the factors leading to the
criminalization and imprisonment of LGBT
people and people living with HIV (PLWH) can
be addressed by federal interventions. Family
rejection combined with discrimination in
employment, government benefits, housing, and
health care cause disproportionate numbers of
LGBT people and PLWH to experience poverty,
homelessness, addiction, and involvement

in criminalized efforts to meet basic survival
needs. Laws and policies that criminalize poor
people for activities that result from poverty
are significant drivers of incarceration for
LGBT people and PLWH. Importantly, laws and
policies that reduce poverty and make housing,
health care, and drug treatment more available
reduce criminalization in these populations.

DRUG POLICY

“ LGBT people, especially
transgender people, continue
to be turned away outright
Jrom essential services
like homeless shelters,
drug treatment or mental
health services, while others
experience harassment or
violence in these settings.
Those who seek legal and
social services often encounter
ignorance or discrimination at
the door.”

Reina Gossett and the Sylvia Rivera Law Project

Many of the 2.3 million people behind bars (and 5 million under criminal justice supervision) in this
country are being punished for a drug offense.'®” Over 1.6 million people are arrested, prosecuted,
incarcerated, placed under criminal justice supervision, and/or deported each year for a drug law
violation. It is estimated that 20-30% of LGBT people use drugs, compared with 9% of the general
population.t®® Problematic drug use may result from ongoing experiences of stigma, discrimination,
and violence compounded with barriers to health care.'®® For this reason, LGBT people are
disproportionately impacted by harmful drug policies. Instead of reducing problematic drug use, drug-
related disease transmission, or overdose deaths, the enforcement of drug laws has actually done more
harm than problematic drug use itself, breaking up families, putting millions of people behind bars,
burdening more people with alife-long criminal record, worsening the health prospects for people who
use drugs, and significantly compromising public health.

RECOMMENDATIONS:

e The Administration should initiate, support, and promote legislation to reduce and eliminate
mandatory minimum sentences for drug offenses at the federal and state levels, and specifically
support passage of the Smarter Sentencing Act.*°

e The Department of Health and Human Services (HHS) should expand funding for evidence-
based health approaches to drug use, including harm reduction and drug treatment, and reduce
reliance on punishment-centered approaches, which consistently increase costs and harms of

drug use.'!

e President Obama should use his pardon power to release individuals convicted of drug offenses.?
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e HHS should support the development of Supervised Injection Facilities to improve the health and
safety of people using injection drugs and the communities in which they live and reduce criminal
activity.'®

e The Administration should work with Congress to restore federal funding to syringe exchange
programs. The Centers for Disease Control and Prevention (CDC) and other agencies should
promote syringe exchange as a useful tool for reducing HIV infection and drug use.*®*

e HHS should develop anti-LGBT discrimination guidelines for substance use treatment programs
and ensure that no one is denied access to treatment because of their sexual orientation or gender
identity, and that residential substance use programs receiving federal funds are respecting the
gender identities of their participants.l®®

¢ The Administration should oppose drug testing for food stamps and other benefits. Drug testing is
costly and ineffective.’®

Kay, a transgender woman in New York City, was sentenced to eight months at a men’s drug
treatment facility, as an alternative to a three-year sentence for drug possession charges. At first,
the facility told her she could not be admitted at all because she was trans. After advocacy, they
agreed to admit her, but told her that in order to enter she would be forced to shave her head.
When she was released, she lived in a women’s shelter in Harlem but experienced harassment
there because she was trans. Then she was placed in the Bronx Addiction Center where an
employee harassed her almost every day about her gender. Because each drug treatment program
she has tried has been a place where she has faced harassment and denial of her gender identity,
she has not been able to get to the root causes of her addiction issues via effective treatment. The
last time I heard from her, she was in Rikers.

Alisha Williams, Staff Attorney, Sylvia Rivera Law Project
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COLLATERAL CONSEQUENCES OF CRIMINALIZATION AND INCARCERATION

LGBT people and PLWH are disproportionately impacted by poverty, drug use, policing, and
criminalization. Conviction and incarceration often lead to collateral consequences that increase
the harms of criminalization, such as loss or restriction of a professional license, ineligibility for
public housing and public benefits including welfare benefits and student loans, loss of voting rights,
ineligibility for jury duty, ineligibility for federal jobs, and deportation for immigrants, including
those who, while not U.S. citizens, hold permanent resident status.’®” These consequences increase
the vulnerability of people who have had contact with the criminal justice system to homelessness,
joblessness, and poverty, and fail to increase safety or well-being of vulnerable populations.

RECOMMENDATIONS:

e The Administration should work with Congress to repeal the Souder Amendment and restore
access to federal financial aid to students with drug convictions.

e The Administration should work with r v m T
Congress to eliminate the exclusion of :
people with a felony drug conviction :

from receiving food stamps and public

assistance.®®

NOT
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A TusTIcE & ALT

*  The Department of Housing and Urban
Development (HUD) should eliminate
public housing guidelines that terminate
leases of people convicted of crimes and/
or ban people from accessing housing
who have criminal convictions.

e The Administration should ban questions
about criminal history in applications

and interviews for federal jobs, and Pso PI e gstice 0%
initiate, support and promote federal . i i
“ban the box” legjslation to prohibit such Sign by People’s Justice at Silent March to End Stop and Frisk,

199 New York City, June 2012 IMAGE: S. NARASIMHAN

practices nationally.

e The Administration should develop, support and promote legislation that would eliminate federal
bans on access to public housing, Temporary Assistance for Needy Families (TANF) benefits, and
Medicaid for people with criminal convictions.?°

e The Administration should lead efforts to eliminate sex offender registries. The Department of

Justice (DOJ) should provide guidance to states about the efficacy of shifting resources from
registration programs toward prevention programs.?®*

A Roadmap for Change: Federal Policy Recommendations for Addressing the Criminalization of LGBT People and People Living with HIV 57



CRIMINALIZATION OF POVERTY AND HOMELESSNESS

LGBT youth and adults disproportionately
live in poverty.?°® Additionally, LGBT

people, especially youth, and PLWH are
disproportionately represented in the U.S.
homeless population.?*® Approximately 40% of
all homeless youth identify as LGBT, and 39%
of LGBT youth report involvement with the
juvenile justice system at some level.?* This

is due in part because youth homelessness

is itself criminalized—missing school and
running away from home are often the

triggers for judicial intervention that leads
LGBT youth into the justice system. LGBT
youth living on the streets are more likely to
resort to criminalized activities as a means

of survival, placing them at greater risk of
coming on contact with law enforcement.

A significant driver of incarceration for

LGBT people of all ages are laws and policies
that lead to the criminalization of poor and
homeless people. Expanding access to poverty
alleviation programs, increasing homelessness
prevention efforts, and eliminating laws

and law enforcement practices that have
increased in recent years that lead to arrests
and imprisonment of homeless people would
reduce the criminalization of LGBT people and
PLWH.?%

RECOMMENDATIONS:

I am ahomeless transgender woman, and I
have faced ongoing harassment from staff at
women’s shelters when I have tried to stay
there. Recently, a group of women threatened
to cut off my penis while I was sleeping at a
shelter. At another shelter, a woman flipped
over a table at me and threw apples at me while
yelling anti-trans epithets. The other women
are never punished or kicked out for these
incidents—I am always the one transferred to a
new and equally unsupportive shelter. Recently,
I went into a store to buy some tea and was
harassed by the store owner and his son who
eventually chased me down the street with a
bat and broke my nose. Some people nearby
came to break it up, but when the cops arrived
they arrested me as well as the men who were
attacking me.

Krystle L

“Iam a homeless transgender
woman, and I have faced
ongoing harassment from
staff at women’s shelters...”

e The Administration should reduce obstacles to public benefits for people in need by taking the
following actions, or encouraging state and local agencies to take these actions, to the greatest

extent possible under current law:

o Provide guidance to states to remove barriers to LGBT individuals and families applying for
public assistance and expanding eligibility criteria for public assistance to recognize LGBT

families.?%¢

o Increase and expand eligibility for cash assistance, remove time limitations and family caps on
receiving cash assistance, and remove restrictions on immigrants receiving assistance.

o Remove the requirement for states to implement measures to control welfare fraud established
by the Personal Responsibility and Work Opportunity Reconciliation Act.
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o Increase Supplemental Nutrition Assistance Program (SNAP) benefits.?*”

o Shift the Department of Agriculture’s (USDA) Food and Nutrition Service (FNS) priorities
away from food stamp fraud. The current focus on food stamp fraud is producing sweeping
prosecutions in some states resulting in lost benefits to many beneficiaries. FNS should also
direct states that two people who use the same address should not be presumed to share the
same household for the purpose of investigating food stamp fraud.?*®

o Enhance enforcement of language access requirements in the food stamp program to prevent
programs from turning people away who do not speak English.

o Provide guidance to states encouraging
them to reduce or eliminate sanctions
regimes that suspend TANF and SNAP
to people in need, and encouraging them
to entirely eliminate sanctions tied to
housing subsidies which contribute to
homelessness.?*

o Eliminate work requirements in
TANTF, retaining job training and other
skills building services. While work
requirements remain, students should
be exempted.

o Develop new HUD guidelines that
eliminate barriers to public housing
for people based on a history of
criminalization.?*

o Increasing funding for homeless
shelters, supportive housing programs,
voluntary drug rehabilitation, and
mental health services, earmarking
some funding for training programs to
reduce discrimination against LGBT
people and PLWH in such programs.?*

»  HHS should provide guidance to states to
encourage states to stop taking driver’s
licenses away from people who are behind
on child support.

HHS should make it optional, rather than
mandatory, for applicants for aid to identify
co-parents who can be pursued for child
support.

h
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e DOJ should issue guidance encouraging the use of crisis response teams that can direct people to
services and away from law enforcement and the criminal justice system.?*?

e HUD should provide extra points on the annual homeless assistance funding application to
communities that avoid criminalization by instead adopting positive alternatives like housing and
supportive services.?*'?

e The federal government should review its grant programs, particularly community policing grants
at DOJ, to ensure that federal funds support positive efforts to end homelessness, and are not
being used to support criminalization. The DOJ Civil Rights Division should actively support legal
challenges to ordinances that unconstitutionally criminalize homeless people.?**

* HHS should fund preventative and educational programs about HIV/AIDS at shelters, soup
kitchens, and other locations that are easily accessible to homeless people.

e HHS should provide federal funding to implement public hygiene centers, public bathrooms,?'* and
syringe access and overdose prevention programs that significantly improve health outcomes for
low-income and homeless people.

e HUD should create enforcement mechanism for the Home Affordable Modification Program (HHAMP)
loan modification to hold banks accountable and require them to actually modify mortgages to amounts

that people can afford to pay.

e The Department of Labor (DOL) should establish sexual orientation and gender identity and
expression non-discrimination guidelines for Job Corps sites and One-Stop Career Centers.

e The Administration should lead efforts to reassess the federal poverty measure to better capture the
realities of individuals and families in need.?'

e Expandthe Earned Income Tax Credit to reach more workers, including childless workers.?'”

LACK OF ACCESS TO ID AND SOCIAL SERVICES FOR TRANSGENDER PEOPLE

A number of barriers in government services, Am ajority of states still practice

including access to identity documents with . .. . . ..
discriminatory exclusions in Medicaid

accurate gender markers and homeless shelters L

and health care benefits, significantly impact programs prOhlbltmg traHSgender and

transgender, Two Spirit, and gender non-conforming gender non-conforming people from

people and contribute to increased contact with the . - -
accessing gender confirming health
criminal legal system. Only 21% of'this population §8 g

has ID that matches their current identity, meaning care services.

that four-fifths are in danger of disclosure of

transgender status every time they apply for a job or housing, or interact with the police. Transgender and
gender non-conforming people have twice the rate of unemployment compared to the national average,

and 90% report having experienced harassment or discrimination on the job or taking actions to hide their
identity in order to avoid it. As a result, transgender and gender non-conforming people are nearly four times
more likely to have an annual income of under $10,000/year than the general population.
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A majority of states still practice discriminatory exclusions in Medicaid programs prohibiting
transgender and gender non-conforming people from accessing gender confirming health care
services. The transgender population has over four times the national average rate of HIV infection,
and 28% report they have postponed necessary medical care because of discrimination. 55% of those
attempting to access homeless shelters experience harassment, and 29% are turned away altogether.?'®

RECOMMENDATIONS:

e The Administration should finalize the
updated Model State Vital Statistics Act
and include an administrative process for
gender change on birth certificates based
on certification by alicensed health care
provider (similar to recent District of
Columbia legislation).

e The Department of Defense (DOD) should
adopt clear policies to permit transgender
veterans to obtain proof of service that does
not show their enlisted name but rather
shows their current legal name, in order
to protect personal privacy and prevent
discrimination and victimization.

e The State Department, Social Security
Administration (SSA), Office of Personnel
Management (OPM), Veterans Health
Administration (VHA), and Department of
Homeland Security’s (DHS) Citizenship and
Immigration Services (USCIS) should update
policies for gender change in federal records
and documents to accept certifications from
licensed non-physician health care providers.

Talia is a 37-year-old transgender woman who
has been an SRLP client since 2002. She was
incarcerated for 15 years, and experienced
severe sexual violence in prison. She’s a
veteran and gets Veterans Administration
(VA) health care. She experiences significant
discrimination in accessing VA services
because she is trans. She has been in and out
of the shelter system and has had multiple
suicide attempts. She is intensely traumatized
because of her experience in prison. She in
stuck in a cycle of trying to access shelters,
having suicide attempts, being placed in men’s
psychiatric wards, being released to the streets,
being profiled by police, and then often ending
up back in jail. None of the services available
to her are trans aware, and she is not getting
help addressing her underlying experiences of
trauma.

Pooja Gehi, Stafff Attorney, Sylvia Rivera Law
Project

e HUD should clarify that homeless shelter programs receiving federal funding must provide
placement based on a resident’s current gender identity, rather than birth assigned gender, unless
the individual requests a different placement because of safety concerns, consistent with the Fair

Housing Act and the HUD Equal Access Rule.?*?

e DOJ should provide guidance to state criminal courts regarding ensuring that mandatory
programs, such as drug treatment programs, are non-discriminatory and place transgender

patients according to current gender identity.

e HHS should direct states to eliminate bars to gender confirming health care for transgender people
in Medicaid programs, which violate the federal Medicaid statute’s prohibition on diagnosis

discrimination.??®°
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e The Veteran’s Administration (VA) should eliminate bars to gender confirming health care for
transgender people receiving their healthcare through VA benefits.?*

e HHS should issue clear guidance mandating provision of gender confirming health care for
transgender people in private insurance programs in compliance with the Affordable Care Act’s
non-discrimination clause.??®?

e HHS should provide guidance to state welfare agencies about establishing clear and accessible
procedures for changing name and gender on public benefits records and preventing
discrimination in welfare offices and mandatory job training programs.

e The Substance Abuse and Mental Health Services Administration (SAMHSA), VA, and other
federal agencies should follow the example HUD has set by using their general authority over grant
program administration to adopt regulations expressly prohibiting discrimination based on sexual
orientation and gender identity in federally funded programs.?

I have represented many clients in cases where their food stamp or Medicaid benefits are being
cut because they are accused of breaking the rules of the program. I have heard the same story
many times. Usually a client finds me after they have been to a meeting with an investigator, in
which they were bullied and intimidated into signing something. Sometimes they are threatened
with jail if they don’t sign or are vaguely told something worse will happen if they don’t sign.
Sometimes they are individuals who do not understand English who were not provided with an
interpreter. Almost always they don’t know what they’ve signed. Most often, it turns out they
have unknowingly signed a pre-written statement that they have intentionally lied or concealed
information in order to receive benefits for which they knew they weren’t eligible. The result

is that that they receive a penalty of at least one year without benefits and now while living

in poverty must pay back the benefits they allegedly fraudulently received. When it is about
Medicaid benefits, they are forced to pay back thousands or tens of thousands of dollars in
medical costs.

I had a client who had applied for food stamps when she left her job because of a high-risk
pregnancy. She was a single mother eligible for food stamps with her only source of income being
disability benefits through her job. Her child was born with a rare lymphatic disease, which was
a stressful and overwhelming experience. Eventually, my client returned to work, continued to
parent her children and handle the demands of a raising a special needs baby. While managing
all of this, she failed to inform the state agency that she had returned to work and her income
had changed. She continued to receive food stamps through the end of the year. When she didn’t
recertify for the benefits, her benefits stopped. Less than a year later, she was arrested for food
stamp fraud, facing jail time and losing her children. In my experience, the working poor and
people with sporadic work are the subject of these questionable investigations. Because LGBT
people are disproportionately poor and experience disproportionate under- and unemployment,
these issues are of particular concern for LGBT people.

Belkys Garcia, Staff Attorney, Legal Aid Society
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Pooja Gehi, Staff Attorney, Sylvia Rivera Law

CRIMINALIZATION OF SEX WORK AND RESPONSES TO TRAFFICKING IN
PERSONS

Due to widespread discrimination in schools, the workplace, family courts, social services, medical care,
immigration benefits, and the criminal legal system, LGBT youth and adults are disproportionately
homeless®** and involved in the sex trades and other forms of criminalized, unregulated, and poorly
regulated employment to meet their basic needs. An even greater number of LGBT people, and
particularly transgender women of color, LGBT youth of color, and gay men of color, are routinely profiled
by law enforcement as being involved in the sex trades.?*

Law enforcement-based responses to involvement in the sex trades and to trafficking in persons—
which includes direct targeting through both anti-prostitution initiatives and anti-trafficking raids®*¢—
further increase the social and economic marginalization of individuals in the sex trades, sex workers,
and of individuals who are vulnerable to all forms of trafficking, including labor trafficking, while
failing to meet basic needs, address the root causes of involvement, or reduce vulnerability to violence
and exploitation.??” Additional barriers faced by LGBT youth and adults involved in the sex trades
include profiling and indifference from police?*® and service providers who do not recognize LGBT
people as survivors of violence regardless of actual circumstances or the complexities and nuances of
LGBT experiences in the sex trades which may place them outside predominant narratives. Another
significant barrier is the conditioning of access to services on mandatory collaboration with law
enforcement, compliance with services offered by religious agencies, participation in family courts,
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referral to gender-segregated facilities, and mandating “exit” from the sex trades. Additionally, policies
contributing to the defunding of community-based harm reduction organizations or criminalization
of non-exploitative peer networks have the effect of further harming and penalizing LGBT people who
are or are profiled as being involved in the sex trades.??®

Resources currently directed to law enforcement-based responses and “End Demand” initiatives could

be better utilized by meeting the basic needs identified by individuals in the sex trades and prioritizing

the self-determination and agency of survivors of trafficking, including the right to identify their own
experiences and name the type of services they which to receive, if any, and whether or not to seek or
participate in efforts to bring traffickers to justice. The demand that drives sex work and involvement in
the sex trades—whether by choice, circumstance or coercion—as well as labor trafficking, is essentially the
demand for safe, affordable, and LGBT affirming housing, nonjudgmental and gender affirming health care,
living wage employment options, and pathways to immigration status. These are the needs that must be
prioritized to address harms to LGBT individuals involved in the sex trades.

RECOMMENDATIONS:

e The Administration should develop, promote, and support legislation that would increase federal
funding for affordable housing and improve access to public housing Section 8 vouchers for LGBT
youth and adults as part of anti-trafficking efforts.

e HHS should eliminate discriminatory Medicare and Medicaid exclusions that limit transgender
people’s access to medically appropriate health coverage as part of anti-trafficking efforts.

e The Administration should support and promote passage of immigration reform legislation
that does not place LGBT immigrants at greater risk of enforcement action or deportation by
condoning or legitimizing profiling, or through implementation of the S-Comm Program and
Criminal Alien Program (CAP).

e Federal funding to combat human trafficking allocated through the Federal Strategic Action Plan
on Services for Victims of Human Trafficking (SAP) should prioritize meeting critical needs
identified by survivors of trafficking themselves over law enforcement-based responses.?*° Grants
awarded pursuant to the SAP should prioritize resourcing non-judgmental, harm reduction-based
services which recognize the uniqueness and complexity of each individual’s experiences, as well as
the multiple gender, racial, and cultural identities of survivors of all forms of trafficking. Access to
services should not be premised on recognition or identification as a “victim,” a status that continues
to be denied LGBT survivors of trafficking and other forms of violence due to predominant narratives.

e The Administration should develop, promote, and support an amendment to the Trafficking
Victims Protection Reauthorization Act (TVPRA) to eliminate mandatory collaboration with law
enforcement in order to obtain immigration relief or services. Such collaboration often presents
a significant barrier to access to services for all survivors of trafficking, and particularly for
LGBT youth and adults who are routinely denied help by law enforcement agencies, profiled as
perpetrators of violence, or subjected to dual arrest even as they are targets of violence.***

e The Administration should involve survivors of all forms of trafficking, including LGBT youth and

adults, in every aspect of implementation of SAP—from awareness raising to assessment and evaluation
of outreach materials and identification practices, to identification of barriers to housing, immigration
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benefits, legal services, and medical care,
toidentification of research priorities.
Mechanisms to ensure involvement of
LGBT survivors of labor trafficking and
coerced involvement in the sex trades
aswell as of LGBT youth who have
experienced homelessness, involvement

in the sex trades, or both, should take place
through transparent public processes
rather than closed, “invitation only” events.

G
usin. “orall New Yorkers
Transiu. .-~

e DOJ should offer guidance to local law
enforcement agencies with respect
to policies and practices that place
survivors of trafficking, people in the sex
trades, and sex workers at greater risk,
such as the widespread confiscation and Trans Day of Action, organized annually by the Audre Lorde Project, New
use of condoms as evidence of intent to York City, June 2012 IMAGE: S. NARASIMHAN
engage in prostitution-related offenses.??

¢ The Administration should seek additional input for SAP from organizations working with Two
Spirit and Indigenous youth and adults.

e Partnerships with faith-based organizations promoted through SAP must be premised on an
established track record of LGBT affirming services and approaches, excluding faith-based
organizations which promote “reparative therapy” or otherwise offer anti-LGBT services.

e The Administration should establish a task force to investigate the impact of criminalization of
involvement in the sex trades on public health, safety, budgets, and the economy, and examine
alternative approaches to addressing harms to individuals in the sex trades by reducing poverty,
homelessness, and basic needs in populations most represented in the sex trade.

e DOJ should provide guidance for

local law enforcement agencies with “ Tod ay we stan don the
respect to enforcement of prostitution

and anti-trafficking laws encouraging shoulders of those who bravely
deprioritization of arrest-based responses. fought back against police

¢ The Administration should ensure full vu.)lence.at Stonewall in 1969’
implementation of Recommendation 86 still damng todream O_f a
of the UN Human Rights Commission world in which none Ofusface

pursuant to the 2011 Universal Periodic reiection. discrimination. or
Review of the U.S. government’s compliance J 2 ’

with international human rights violence for being ourselves.”
instruments and take concrete steps to
eliminate violence against sex workers. Reina Gossett and the Sylvia Rivera Law Project
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