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EXECUTIVE SUMMARY

In 1980, the State of Maine, the federal government, and the Passamaquoddy Tribe, Penobscot
Nation, and Houlton Band of Maliseet Indians negotiated a settlement in response to litigation
asserting that the Passamaquoddy Tribe and Penobscot Nation had legal claims under federal law
to a large amount of the land in Maine. The Maine Indian Claims Settlement Act of 1980!
(“Settlement Act”), was enacted by Congress and signed into law on October 10, 1980. The
corresponding Act to Implement the Maine Indian Claims Settlement” (“Maine Implementing
Act”) became effective upon ratification by the federal government.

In the nearly 40 years since the enactment of the Settlement Act and Maine Implementing Act,
the Tribes and the State have been at odds and have engaged in litigation over various provisions
of these laws. The commeon factor in these disputes has been disagreements over essential issues
of Tribal self-determination and sovereignty.

The Task Force on Changes to the Maine Indian Claims Settlement Implementing Act (the “Task
Force™) was established in the First Regular Session of the 129th Legislature by House Paper
1307, Joint Order, Establishing the Task Force on Changes to the Maine Indian Claims
Settlement Act. The Joint Order was developed after the Legislature passed a Joint Resolution to
Support the Development of Mutually Beneficial Solutions to the Conflicts Arising from the
Interpretation of An Act to Implement the Maine Indian Claims Settlement and the Federal
Maine Indian Claims Settlement Act of 1980 in June 2019. The Task Force was comprised of 13
members, 10 of whom were voting members and three of whom were ex officio, non-voting
members.

The Joint Order directed the Task Force to review the Settlement Act and the corresponding
Micmac Settlement Act and to make consensus recommendations to the Legislature regarding
any suggested changes to the Acts. The Joint Order defined a “consensus” recommendation as a
recommendation supported by “representatives on the task force of the Tribe or Tribes affected
by the suggested changes and a majority of the other voting members of the task force.”

The Joint Order further charged the Task Force with submitting a report to the Joint Standing
Committee on Judiciary, to include its findings, consensus-based recommendations and
suggested legislation, for introduction to the Second Regular Session of the 129th Legislature.
Although the Joint Order directed the Task Force to submit its report “[n]o later than December
4,2019,” the Legislative Council extended the reporting deadline to December 15, 2019 pursuant
to Joint Rule 353(7). In addition, all recommendations considered but not adopted by the Task
Force must be documented in the report. Under the Joint Order, the Joint Standing Committee
on Judiciary shall report out legislation based on the Task Force’s recommendations; any law
enacted by the Legislature pursuant to the Task Force’s recommendations and that affects the
Act to Implement the Maine Indian Claims Settlement Act or the Micmac Settlement Act must
be approved by the affected Tribe or Tribes through their own governmental processes.

! Pub. L. No. 96-420, 94 Stat. 1785 (Oct 10, 1980),
ZP.L. 1979, ch. 732.



The Task Force presents the following consensus recommendations, which are grouped by
subject area.

Task Force Consensus Recommendations

Alternative Dispute Resolution and Tribal-State Collaboration and Consultation

Consensus Recommendation #1: Amend the Maine Implementing Act to establish an
enhanced process for tribal-state collaboration and consultation as well as a process for
alternative dispute resolution. Allow stakeholders to meet in January to delineate the
contours of the Task Force’s general recommendation on these issues.

Criminal Jurisdiction

Consepsus Recommendation #2: Amend the Maine Implementing Act to recognize the
jurisdiction of the Passamaquoddy Tribal Court, Penobscot Nation Tribal Court and the
Houlton Band of Maliseet Indians Tribal Court over certain criminal and juvenile
offenses commitied on the following Tribal lands: any land held now or in the future by
the Secretary of Interior in trust for the relevant Tribe and any restricted-fee land held
now or in the future by the relevant Tribe.

Consensus Recommendation #3: Amend the Maine Implementing Act to:

Part 1: Equate the exclusive criminal jurisdiction of the Passamaquoddy Tribal Court and
the Houlton Band of Maliseet Indians Tribal Court with the exclusive criminal
jurisdiction of the Penobscot Nation Tribal Court over offenses committed by Indian
defendants.

Part 2: Recognize the authority of Tribal Courts in Maine to impose the maximum
penalties other Tribal Courts are authorized to impose under the federal Tribal Law and
Order Act of 2010, as long as the due process protections required by that Act are
observed.

Consensus Recommendation #4: Enact and implement L.D. 766, An Act Regarding the
Penobscot Nation's and Passamaquoddy Tribe's Authority To Exercise Jurisdiction under
the Federal Tribal Law and Order Act of 2010 and the Federal Violence Against Women
Reauthorization Act of 2013, as it is ultimately amended by agreement of the Tribes and
the State, to amend the Maine Implementing Act to grant Tribal courts jurisdiction over
certain domestic violence criminal offenses committed by non-Indian defendants on
Tribal lands against Indian victims.

Consensus Recommendation #5: Amend the Maine Implementing Act to recognize the
concurrent jurisdiction of Tribal courts over offenses committed on Tribal lands by
Indian defendants against non-Indian victims, subject to the maximum penalty provisions
and due process requirements of the Tribal Law and Order Act of 2010,

Consensus Recommendation #6: Amend the Maine Implementing Act to recognize
cach Tribal government’s authority to define all crimes and juvenile offenses committed
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on its Tribal lands over which its Tribal court has exclusive or concurrent criminal
jurisdiction, but retain the authority of the State to define all crimes and juvenile offenses
committed on Tribal lands over which state courts have exclusive or concurrent
jurisdiction.

Fish and Game

Consensus Recommendation #7: Amend the Maine Implementing Act to recognize federal
law regarding the exclusive jurisdiction of Tribes to regulate fishing and hunting by Tribal
citizens of all federally recognized Tribes on Tribal lands, using the expanded definition of
Tribal lands described in consensus recommendation #2.

Consensus Recommendation #8: Amend the Maine Implementing Act to restore and affirm
the exclusive jurisdiction of Tribes to regulate fishing and hunting by non-Tribal citizens on
Tribal lands, using the expanded definition of Tribal lands described in consensus
recommendation #2, but do not cede any of the Maine Indian Tribal-State Commission
(MITSCY s authority to regulate hunting and fishing under current law to the State.

Consensus Recommendation #9: Amend the Maine Implementing Act to relinquish the
State of Maine’s jurisdiction with respect to the regulation of fishing and hunting by both
Tribal and non-Tribal citizens on Tribal lands, except that, solely for conservation purposes,
the State of Maine may regulate Tribal members engaged in such activities off Tribal lands to
the extent permitted under general principles of federal Indian law and in a manner consistent
with reserved Tribal treaty rights.

Land Use and Natural Resources

Consensus Recommendation #10: Amend the Maine Implementing Act to restore and
affirm the Tribes’ rights to exercise regulation of natural resources and land use on Tribal
land to the fullest extent under federal Indian law.

Taxing Authority

Consensus Recommendation #11: Amend the Maine Implementing Act to recognize federal
law providing that Tribes have exclusive jurisdiction to tax Tribal members and Tribal
entities on Tribal lands, including entities owned by a Tribe or Tribal member, using the
definition of Tribal lands described in consensus recommendation #2.

Consensus Recommendation #12: Amend the Maine Implementing Act to recognize
federal law providing that Tribes, Tribal members and Tribal entities are not subject to state
and local sales taxation on Tribal lands, using the definition of Tribal lands described in
consensus recommendation #2.

Consensus Recommendation #13 Amend the Maine Implementing Act to recognize federal
law providing that Tribal members who live on Tribal lands are not subject to state income
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tax for income earned on Tribal lands, using the definition of Tribal lands described in
consensus recommendation #2.

Consensus Recommendation #14: Amend the Maine Implementing Act to recognize
federal law providing that Tribal lands are not subject to state and local real property tax,
using the definition of Tribal Iands described in consensus recommendation #2.

Consensus Recommendation #15:; Amend the Maine Implementing Act to recognize
federal law providing that Tribes have concurrent jurisdiction to tax non-members on Tribal
lands, using the definition of Tribal lands described in consensus recommendation #2.

Consensus Recommendation #16: Amend the Maine Implementing Act to recognize
federal law providing that state and local governments have concurrent jurisdiction to tax
non-members on Tribal lands unless their jurisdiction is preempted under a fact-specific,
federal common law balancing test.

Gaming

Consensus Recommendation #17: Amend the Maine Implementing Act to render the
federal Indian Gaming Regulatory Act applicable in Maine.

Civil Jurisdiction

Consensus Recommendation #18: Amend the Maine Implementing Act to restore to the
Tribal nations the exclusive authority to exercise civil legislative jurisdiction over Indians
and non-Indians on Tribal land. To the extent that a Tribal nation does not exercise, or
terminates its exercise of exclusive civil legislative jurisdiction, the State has exclusive
jurisdiction over those matters.

Consensus Recommendation #19: Amend the Maine Implementing Act to restore to the
Tribal nations the exclusive authority to exercise civil adjudicatory jurisdiction over Indians
and non-Indians on Tribal land. To the extent that a Tribal nation does not exercise, or
terminates its exercise of exclusive civil adjudicatory jurisdiction, the State has exclusive
jurisdiction over those matters.

Federal Law Provisions
Consensus Recommendation #20: Amend the Maine Implementing Act to specify that, for
the purposes of §6(h) and §16(b) of the federal Settlement Act, federal laws enacted for the
benefit of Indian country do not affect or preempt the laws of the State of Maine.

Trust Land Acquisition
Consensus Recommendation #21: Amend the Maine Implementing Act to recognize the

ability of all Maine Tribes to acquire trust land in accordance with their settlement acts and
federal laws like the Indian Reorganization Act and its implementing regulations.
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Consensus Recommendation #22: Amend the Maine Implementing Act so that, consistent
with federal law, state and local governments do not have veto power over trust acquisitions
and eliminate time constraints on trust land acquisitions, as included in the Maine
Implementing Act.



L INTRODUCTION

The Task Force on Changes to the Maine Indian Claims Settlement Implementing Act (the “Task
Force™) was established in the First Regular Session of the 129th Legislature by House Paper
1307, Joint Order, Establishing the Task Force on Changes to the Maine Indian Claims
Settlement Act. A copy of H.P. 1307 is included as Appendix A.

Pursuant to the related Joint Resolution to Support the Development of Mutually Beneficial
Solutions to the Conflicts Arising from the Interpretation of An Act to Implement the Maine
Indian Claims Settlement and the Federal Maine Indian Claims Settlement Act of 1980, the
Legislature had previously resolved as follows:

That We, the Members of the One Hundred and Twenty-ninth Legislature now assembled
in the First Regular Session, on behalf of the people we represent, take this opportunity to
recognize that the Maine tribes should enjoy the same rights, privileges, powers, and
immunities as other federally recognized Indian tribes within the United States; [and]

That the Legislature supports a collaborative process to develop amendments to An Act
to Implement the Maine Indian Claims Settlement and the federal Maine Indian Claims
Settlement Act of 1980 that would clarify that the Maine tribes enjoy the same rights,
privileges, powers and immunities as other federally recognized Indian tribes within the
United States.

A copy of the Joint Resolution is included as Appendix B.

The Task Force was comprised of 13 members, 10 of whom were voting members and three of
whom were ex officio, non-voting members. The appointed, voting members included two
members of the Maine Senate and three members of the Maine House of Representatives. In
addition, the Joint Order directed the President of the Senate and the Speaker of the House to
invite the following individuals to participate as voting members of the Task Force:

¢ The Chief of the Aroostook Band of Micmacs {or designee);

*
0.0

The Chief of the Houlton Band of Maliseet Indians (or designee);

>
0.#

The Chief of the Passamaquoddy Tribe at Pleasant Point (or designee);

o

*

The Chief of the Passamaquoddy Tribe at Indian Township (or designee); and

+*,

)
L

The Chief of the Penobscot Nation (or designec)

The Joint Order farther authorized the President and Speaker to invite the following individuals
to participate as ex-officio, non-voting members of the Task Force:

%+ The Governor (or designee);

Task Force on Maine Indian Claims ¢ 1



< The Attorney General (or designee); and
% The Managing Director of the Maine Indian-Tribal State Commission
A list of Task Force members can be found in Appendix C.

The Joint Order directed the Task Force to review both An Act to Implement the Maine Indian
Claims Settlement Act and the Micmac Settlement Act and to make consensus recommendations
to the Legislature regarding any suggested changes to the Acts. The Joint Order defined a
“consensus” recommendation as a recommendation supported by “representatives on the task
force of the Tribe or Tribes affected by the suggested changes and a majority of the other voting
members of the task force.”

The Joint Order further charged the Task Force with submitting a report to the Joint Standing
Committee on Judiciary, to include its findings, consensus-based recommendations and
suggested legislation, for introduction to the Second Regular Session of the 129th Legislature.?
In addition, all recommendations considered but not adopted by the Task Force must be
documented in the report. Under the Joint Order, the Joint Standing Committee on Judiciary
shall report out legislation based on the Task Force’s consensus recommendations; any law
enacted by the Legislature pursuant to the Task Force’s consensus recommendations and that
affects the Act to Implement the Maine Indian Claims Settlement Act or the Micmac Settlement
Act must be approved by the affected Tribes or Tribes through their own governmental
processes.

It should be noted that at the outset of the Task Force process, Task Force members agreed that
neither the Joint Order or the Joint Resolution intended any review or disturbance of the portions
of the settlement acts that relate to the resolution of land claims or extinguishment of aboriginal
title.

II. BACKGROUND

While the Task Force was not charged with compiling a comprehensive history of either the
relationship between the State and the Penobscot Nation, Passamaquoddy Tribe, Houlton Band
of Maliseet Indians and the Aroostook Band of Micmacs or the events leading to the enactment
of the federal Maine Indian Claims Settlement Act of 1980, the Maine Implementing Act and
Micmac Settlement Act, a basic understanding of the events leading to the settlement and
implementing acts is necessary to understand the work of the Task Force.

Maine currently has four federally recognized Indian Tribes. These are:

e The Aroostook Band of Micmacs;
o The Houlton Band of Maliseet Indians;

* Although the Joint Order directed the Task Force to submit its report “[n]o later than December 4, 2019, the
Legislative Council extended the reporting deadline to December 15, 2019 pursuant to Joint Rule 353(7).

Task Force on Maine Indian Claims « 2



e The Passamaquoddy Tribe; and
e The Penobscot Nation.

In the 1970s, the Passamaquoddy Tribe and the Penobscot Nation asked the United States to
assert legal claims on their behalf to a large amount of land in Maine. The claims were based on
the position that because Congress never ratified any treaties between the Tribes and the State (or
its predecessor, Massachusetts), as required by the Indian Non-Intercourse Act, any land
transactions that occurred as a result of the treaties were invalid. The Tribes argued that they
retained legal title to these lands and sought damages for use of the lands by the State. Following
the First Circuit’s decision in Joint Tribal Council of the Passamaguoddy Tribe v. Morton,* these
claims gained traction.® The federal government, which had filed litigation in 1972 on behalf of
the Tribes in order to meet a statute of limitation deadline, but had not acted further, pending the
outcome of Morton, began seriously considering the claims. The resulting negotiations led to
enactment of the Settlement Act and the associated Maine Implementing Act.

For additional information regarding the history of the events preceding the Settlement Act and
Maine Implementing Act, please see the following sources.

1. Appendix D: Presentation by Paul Thibeault on September 13, 2019, Historical Context
of the Maine Indian Land Claims Settlement and Timeline Leading Up to the Maine
Indian Land Claims Settlement.

2. Roundtable to Review the Maine Indian Claims Settlement Act (September 16, 2016),
available at http://legislature.maine.gov/doc/3087.

3. Final Report Of the Tribal-State Work Group Created by Resolve 2007, Chapter 142,

123" Maine State Legislature (Jan. 2008), available at
http://legislature. maine.gov/doc/3086.

4. Friederichs et al., Suffolk University Law School, The Drafiing and Enactment of the
Maine Indian Claims Settlement Act (Feb. 2017), available at
http://legislature.maine.gov/doc/3003.

5. Proposed Settlement of Maine Indian Land Claims: Hearings Before the Senate Select
Committee on Indian Affairs, 96th Cong., 2nd sess., S. 2829, Vol. 1, Washington, DC:
U.S. Government Printing Office (1980): 28, available at
http://hdl. handle.net/2027/umn.31951p003241961.

A. An Act to Implement the Maine Indian Claims Settlement

The Maine Legislature passed An Act to Implement the Maine Indian Claims Settlement in 1980
(“Maine Implementing Act”) prior to enactment of the federal Settlement Act, but it became
effective only upon ratification by the federal government as described in Part I1.B.® The current

4528 F.2d 370 (1 Cir. 1975).

> The First Circuit Court of Appeals addressed the issue of federal recognition of the Passamaquoddy Tribe in
Morton. The Court affirmed the District Court’s decision that, although the Tribe was not formally federally
recognized as such, the Non-Intercourse Act (which precludes conveyance of Tribal land without federal approval)
applied to the Passamaquoddy Tribe and that a trust relationship existed between the United States and the Tribe.

§ See P.L. 1979, ch.732, §31. :

Task Force on Maine Indian Claims 3



language of the Maine Implementing Act, which has been amended on several occasions, is set
forth in Appendix E.

Broadly speaking, the currently effective language of the Maine Implementing Act:

Defines the lands—either previously held by the Penobscot Nation or Passamaquoddy
Tribe or acquired by the federal government (using federal land acquisition funds) to be
held in trust on behalf of each of these tribes—considered “Indian territory” under state
law and a subset of those lands denominated the “Penobscot Indian Reservation” and
“Passamaquoddy Indian Reservation.” It further establishes a procedure for the taking of
such lands for public uses and acquisition of substitute land by the relevant Tribe;’

Establishes a process for the federal government to acquire land on behalf of the Houlton
Band of Maliseet Indians (using federal land acquisition funds) and for that land to obtain
the status of “Houlton Band Trust Land” under State law. Houlton Band Trust Land may
only be transferred in certain, enumerated circumstances and is subject to a taking for
public use to the same extent as privately-owned land:?

Establishes that, except as otherwise provided in the Maine Implementing Act, the
Passamaquoddy Tribe and Penobscot Nation and all lands held by or in trust for the Tribe

or Nation are subject to the laws of the State and civil and criminal jurisdiction of state
courts;’

Provides that the Passamaquoddy Tribe and Penobscot Nation shall:

o Enjoy the same rights, privileges, powers and immunities as well as the duties,
obligations, liabilities and limitations of a municipality, subject to the laws of the
State, with respect to their respective Indian territories; however, the State and not
the relevant Tribe has jurisdiction to enforce violations of Tribal ordinances
committed by individuals who are not members of either Tribe;'?

o Have sole authority over “internal Tribal matters,” which are not subject to
regulation by the State;!!

o Subject to specific supervisory powers of the Commissioner of Inland Fisheries
and Wildlife, have exclusive authority to promulgate nondiscriminatory hunting,
trapping and certain fishing ordinances within their respective Indian territories;
Tribal members also have the right to sustenance fishing within their
reservations; 2

o Have the authority to enact and collect taxes to the same extent as any other
municipality of the State within their Indian territories; however, while state taxes

730 M.R.S.A. §6205 (defining Indian territories and the acquisition process); §6203(5), (8) (defining
“Passamaquoddy Indian Reservation” and “Pencobscot Indian Reservation”); §6205(3) (takings).

¥30 M.R.S.A. §6205-A(1) (acquisition of Houlton Band Trust Land); §6205-A(2) (takings); §6205-A(3) (restraints
on alienation).

®30 M.R.S.A. §6204.

1930 M.R.S.A. §6206 (municipal powers); §6206(3) (State has exclusive jurisdiction over non-member violations of
Tribal ordinances).

130 M.R.S.A. §6206(1).

230 MR.S.A. §6207(1), (2), (5) (Tribal authority to regulate takings of wildlife); §6207(4) (sustenance fishing).
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may not be imposed on the Tribes’ settlement funds or distributions, (i} the
Passamaquoddy Tribe and Penobscot Nation must make payments in lieu of taxes
on all real and personal property within their respective Indian territories, except
that property owned by or in trust for the Tribes and used predominately for
governmental purposes is except from taxation to the same extent as municipally
owned property under State law; and (ii) the Passamaquoddy Tribe and Penobscot
Nation and their members are liable for payment of all other taxes and fees to the
same extent as any other person or entity in the State, except that when these
Tribes act in their governmental capacity, they are exempt from taxes to the same
extent as a municipality;'?

o Have established Tribal courts with exclusive jurisdiction over:

(1) criminal and juvenile offenses, generally as defined by state law, that are
punishable by less than a year of imprisonment and a maximum potential fine
of $5,000; committed on the relevant Tribe’s reservation by certain Indian
defendants; and either committed against certain Indian victims or where there
are no victims; and

(i1) specified civil actions between Indian parties arising on the reservation of
the relevant Tribal court;'* and

o Have (i) exclusive law enforcement authority to enforce Tribal ordinances and
criminal, civil or domestic relations laws over which the Tribal courts have
exclusive jurisdiction and (ii) joint law enforcement authority with state and
county law enforcement officers to enforce all other laws or regulations

applicable in their respective Indian territories and reservations;'”

o Establishes a general rule!® that all lands held by or in trust for the Houlton Band of
Maliseet Indians are subject to the laws of the State and civil and criminal jurisdiction of
State courts, except that the Houlton Band of Maliseet Indians:

o While required to make payments in lieu of taxes on Houlton Band Trust Land,
which payments may be made from the Houlton Band Tax I'und, the Houlton
Band of Maliseet Indians and its members are nevertheless liable for payment of
all other taxes and fees to the same extent as any other person or entity in the
State;!’

o May establish a Tribal court with exclusive jurisdiction over:

(1) criminal and juvenile offenses, generally as defined by state law, that are
punishable by less than a year of imprisonment and a maximum fine of

1330 M.R.S.A. §6206(1) (authority to enact ordinances and collect taxes to the same extent as a municipality);
§6208(1) (settlement funds and distributions exempt from taxation); §6208(2) (payments in lien of real and personal
property taxes); §6208(3) (Tribes and Tribal members subject to all other taxes and fees).

1430 M.R.S.A. §6209-A (Passamaquoddy Tribal Court jurisdiction); §6209-B (Penobscot Nation Tribal Court
jurisdiction),

1530 M.R.S.A. §6210(1) (exclusive authority); §6210(2) (joint authority).

1630 M.R.S.A. §6204 (general rule); see also 30 M.R.S.A. §6206-A (no municipal-like authority).

1730 MLR.S.A. §6208(2), (2-A) (payments in lieu of taxes); §6208(3) (Tribe and Tribal members subject to all other
taxes and fees); §6208-A (Houlton Band Tax Fund).
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$5,000; committed on the Houlton Band Jurisdiction Land by certain Indian
defendants; and either committed against certain Indian victims or where there
are no victims; and

(i1) specified civil actions between Indian parties arising on Houlton Band
Jurisdiction Land;'#

* Affirms that the Passamaquoddy Tribe, Penobscot Nation and Houlton Band of Maliseet
Indians are entitled to receive benefits from State programs that provide financial
assistance to all municipalities as a matter of right, except that specified proportions of
federal funds received by a Tribe for a purpose substantially similar to the purposes of the
state program may be deducted from the Tribe’s state benefits in specified
circumstances;'? and

» Establishes the Maine Indian Tribal-State Commission (“MITSC”), with authority:

o To continually review both the effectiveness of the Maine Implementing Act and
the social, economic and legal relationship between the State and the
Passamaquoddy Tribe, Penobscot Nation and Houlton Band of Maliseet Indians;

o To make reports and recommendations to the Tribes and the Legislature that it
deems appropriate; and

o To enact nondiscriminatory fishing regulations on certain ponds and sections of
rivers or streams within the Penobscot Indian Territory and Passamaquoddy
Indian territory.2

B. Maine Indian Claims Settlement Act of 1980

The Maine Indian Claims Settlement Act of 1980 (“Settlement Act”), was enacted by Congress
and signed into law on October 10, 1980, in response to litigation asserting that the
Passamaquoddy Tribe and Penobscot Nation had legal claims under federal law to a large
amount of land in Maine. The full text of the Settlement Act is set forth in Appendix F.

Very broadly, under the Seitlement Act, the following occurred:

* Congress affirmatively approved all prior transfers of land or natural resources within the
State of Maine by or on behalf of any Indian, Indian nation, Tribe or band, including the
Passamaquoddy Tribe, Penobscot Nation and Houlton Band of Maliseet Indians, as well
as the extinguishment of aboriginal title to any lands so transferred;??

» Congress approved, ratified and rendered effective previously enacted state legislation
(i.e., the Maine Implementing Act, discussed in Part [1.A);?

18 30 M.R.S.A. §6206-B (Houlton Band of Maliseet Indians Tribal Court jurisdiction and definition of “Houlton
Band Jurisdiction Land™),

930 M.R.S.A. §6211(1), (3), (4) (eligibility for funds); §6211(2) (treatment of federal funds received by Tribes).
%30 M.R.S.A. §6212 (MITSC establishment and general duties); §6207(3), (3-A), (8) (duties related to fishing).
2 Pub. L. No. 96-420, 94 Stat. 1785 (Oct. 10, 1980).

72 §4, 94 Stat. at 1787-88 (formerly codified at 25 U.S.C. §1723).
H See, e.g., §2(b)(3), 94 Stat. at 1788 (formerly codified at 25 U.S.C. §1721(b)(3)).
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Congress appropriated $27 million total in general settlement funds to be held in trust by
the federal government on behalf of the Passamaquoddy Tribe and Penobscot Nation and
$26.8 million per Tribe in land acquisition settlement funds to be held in trust by the
federal government on behalf of each Tribe. The first 150,000 acres of land purchased
with the land acquisition settlement funds within the area described in the Maine
Implementing Act by each of these Tribes would be held in trust by the United States for
the benefit of the respective Tribe but could be condemned for public purposes by the
State upon payment of just compensation;>*

Congress appropriated $900,000 in land acquisition funds to be held in trust by the
federal government on behalf of the Houlton Band of Maliseet Indians. Lands acquired
with the funds would be held in trust by the United States for the benefit of the Tribe if
prior state legislation was enacted to approve the acquisition of trust land;*

Congress approved, ratified, and rendered effective the allocation of State jurisdiction
over the Penobscot Nation and Passamaquoddy Tribe “to the extent and in the manner
provided in the Maine Implementing Act,”?® and gave its advance consent to the State,
the Penobscot Nation and the Passamaquoddy Tribe to amend the Maine Implementing
Act regarding: (a) the enforcement or application of state or Tribal civil, criminal and
regulatory laws within their respective jurisdictions, (b) the allocation of state and Tribal
governmental responsibility over specified subject matters or geographical areas and (c)
the allocation of jurisdiction between state and Tribal courts;?”

The Houlton Band of Maliseet Indians and its members became subject to the jurisdiction
of the State of Maine “to the same extent as any other person or land therein,”*® with
advance federal consent given to the State and the Houlton Band of Maliseet Indians to

execute agreements regarding state jurisdiction over lands held in trust for the Tribe;*

The federal government waived its criminal jurisdiction under enumerated federal
statutes pertaining to crimes committed in Indian country, to the extent the relevant lands
were located within the State of Maine;>°

As federally recognized Tribes, the Penobscot Nation, Passamaquoddy Tribe and Houlton
Band of Maliseet Indians retained eligibility for all federal financial benefits provided to
Indians;*! however, any federal law or regulation existing at the time of the Settlement
Act that afforded special status or rights to any Indian, tribe, Indian lands or land held in
trust for Indians and that affected or preempted the civil, criminal, or regulatory

24 §5, 04 Stat. at 1788-90 (formerly codified at 25 U.S.C. §1724); §14, 94 Stat. at 1797 {formerly codified at 25
U.S.C. §1733).

26 §6(b)(1), (A)(1), (), 94 Stat, at 1793-04 (formerly codified at 25 U.S.C. §1725(b)(1), (d)(1), (f)).
7 §6(€)(1), 94 Stat. at 1794 (formerly codified at 25 U.S.C. §1725(e)(1)).
© 28 86(a), (d)(1), 94 Stat. at 1793-94 (formerly codified at 25 U.S.C. §1725(2), (d)(1)).
2 §6(e)2), 94 Stat. at 1794 (formerly codified at 25 U.5.C. §1725(e)(2)).
30 86(c), 94 Stat, at 1793 (formerly codified at 25 11.S.C. §1725(c)).
31 86(1), 94 Stat. at 1794 (formerly codified at 25 11.5.C. §1725(3)).
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Jjurisdiction of the State of Maine, including laws relating to land use or environmental
matters, would not apply within the State;* and

¢ Any federal law for the benefit of Indians or Indian Tribes enacted after the effective date
of the Settlement Act and which would affect or preempt the application of the laws of
the State of Maine would not apply within the State unless “such subsequently enacted
Federal law is specifically made applicable within the State of Maine.”*

In 1986, the Houlton Band of Maliseet Indians Supplementary Claims Settlement Act of 19863+
was passed; this legislation provided that lands purchased by the Band would be granted federal
trust status.

C. Aroostook Band of Micmacs Settlement Act

The status and rights of the Aroostook Band of Micmacs were not specifically described in either
the federal Settlement Act or the Maine Implementing Act.*® Congress subsequently enacted the
Aroostook Band of Micmacs Settlement Act in 1991 to address the status of the Band.>® The full
text of this federal legislation is set forth in Appendix G.

Through the Aroostook Band of Micmacs Settlement Act, Congress:

» Ratified previously enacted State legislation defining the relationship between the State
of Maine and the Aroostook Band of Micmacs (7.e., the Micmac Settlement Act,
discussed in Part TL.D);?’

* Appropriated $900,000 in land acquisition funds to be held in trust by the federal
government on behalf of the Aroostook Band of Micmacs. Land acquired with these
funds would be held by the federal government in trust for the benefit of the Aroostook
Band of Micmacs, but could be condemned for public purposes upon conditions set forth
in the Micmac Settlement Act;>®

* Formally recognized the Aroostook Band of Micmacs, establishing Band members’
eligibility for all federal programs and services provided to Indians, but subjecting the
Aroostook Band of Micmacs and all its lands to “the same status as other tribes and their
lands . . . under the terms of the Maine Indian Claims Settlement Act of 1980”;% and

32 86(h), 94 Stat. at 1794 (formerly codified at 25 U.S.C. §1725(h)).

33 §16(b), 94 Stat. at 1797 (formerly codified at 25 U.S.C. §1735(b)).

¥ See Pub. L. No. §9-566, 100 Stat. 3184 (1986).

3 See, e.g., Aroostook Band of Micmacs Settlement Act, Pub. L, No. 102-171, §2(a)(2), 105 Stat. 1143 (Nov. 26,
1991).

%6 Pub. L. No. 102-171, 105 Stat. 1143 (1991},

37 §2(b), 105 Stat at 1144.

3% §4(a), 105 Stat. at 1144 (establishing fund); §5(a), (d), 105 Stat. at 1145-46 (use of fund to purchase trust land);
§5(c), 105 Stat. at 1146 (takings).

3 §6(a), 105 Stat. at 1148 (federal recognition); §6(b), 105 Stat. at 1148 (same status as Tribes under Maine Indian
Claims Settlement Act of 1980); §6(c), 105 Stat. at 1148 (Band member eligibility for federal services).
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¢ Consented in advance to amendments of the Micmac Settlement Act agreed to by the
State of Maine and the Aroostook Band of Micmacs regarding State jurisdiction over
lands held by or in trust for the benefit of the Band.*

D. The Micmac Settlement Act

The Maine Legislature enacted The Micmac Settlement Act*! in 1989, prior to enactment of the
federal Aroostook Band of Micmacs Settlement Act, but its effectiveness was expressly
conditioned upon the occurrence of two events: first, enactment of federal legislation ratifying
the Act and providing advance federal consent to future amendments of the Act by agreement of
the State and the Aroostook Band of Micmacs and, second, written certification by the Council
of the Aroostook Band of Micmacs indicating that the Band agreed to the terms of the State
Act.?? Although the first condition was satisfied by enactment of the federal Aroostook Band of
Micmacs Settlement Act, the second condition does not appear to have been met. The full text
of the Micmac Setflement Act is set forth in Appendix H.

As enacted by the Maine Legislature and ratified by Congress, the Micmac Settlement Act,
viewed broadly, would have established the following:

e A process for the federal government to acquire land on behalf of the Aroostook Band of
Micmacs (using federal land acquisition funds) and for that land to obtain the status of
“Aroostook Band Trust Land” under State law. Aroostook Band Trust Land may only be
transferred in certain, enumerated circumstances and is subject to a taking for public use
to the same extent as privately-owned land; and*®

o The general rule** that the Aroostook Band of Micmacs and all lands held by or on behalf
of Band are subject to the laws of the State and the civil and criminal jurisdiction of State
courts, except that while the Aroostook Band of Micmacs is not required to pay property
taxes on Aroostook Band Trust Land, it must nevertheless make payments in lieu of

municipal, county, district and State taxes on all real and personal property on Aroostook
Band Trust Land.®

IIL TASK FORCE PROCESS

The task force held six meetings from July through December 2019 at the Maine State House in
Augusta. All meetings were open to the public and broadcast by audio transmission over the
Internet. Meeting agendas and archived audio recordings of each meeting can be found online
at: http://legislature.maine.gov/maine-indian-claims-tf.

40 86(d), 105 Stat. at 1148,

4130 M.R.S.A. §§7210 to 7207.

*2 See P.L. 1989, ch. 148, §4.

430 MLR.S.A. §7204(1) (acquisition of Aroostook Band Trust Land); §7204(2) (takings); §7204(3) (restraints on
alienation).

30 M.R.S.A. §7203,

430 MLR.S.A. §7206 (payments in lieu of taxes); see also §7207 (Arcostook Band Tax Fund).
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A. First meeting - July 22, 2019

The Task Force convened on July 22, 2019.% After calling the meeting to order and inviting
members to introduce themselves, Task Force Chairs Carpenter and Bailey individually
expressed their appreciation in advance for the participation of all Task Force members and their
desire that the Task Force serve as the first step in the long process of resolving the difficulties
present in the current relationships between the State and the Passamaquoddy Tribe, Penobscot
Nation, Houlton Band of Maliseet Indians and the Aroostook Band of Micmacs. The Chairs then
invited each Tribal Chief to present his or her goals and priorities for the Task Force.

Chief Edward Peter Paul of the Aroostook Band of Micmacs observed that his Tribe has
struggled for a long time under existing Maine law. He expressed a desire for a new legal regime
in which the Micmacs are afforded the opportunity to enact laws and exercise jurisdiction over
their land, leading to expanded Tribal economic and social growth and prosperity.

Chief Clarissa Sabattis of the Houlton Band of Maliseet Indians emphasized the importance of
Tribal self-determination, which, if implemented, will benefit not only the Tribes but also the
State. In her view, it is vital for Task Force Members to understand the extent to which the
Maine Implementing Act and Micmac Settlement Act create barriers to Tribal economic
development, making it difficult for Tribal governments to raise the socioeconomic status of
their members. In addition, Chief Sabattis requested that the Task Force examine the status of
the Houlton Band of Maliseet Indians, which is not afforded the same rights and benefits as the
Penobscot Nation and the Passamaquoddy Tribe under the Maine Implementing Act.

Chief Kirk Francis of the Penobscot Nation observed that the Maine Implementing Act was
originally created in 1980, when the Tribes had been treated as wards of the State for more than a
century. Today, the Penobscot Nation Tribal government operates more than 100 programs,
employs approximately 200 people and manages more than 200,000 acres of land. Despite the
advances in Tribal governance made over the past four decades, the Maine Implementing Act
has remained a static document and can therefore be considered a failed experiment. Chief
Francis expressed a desire that the Task Force remove disparities in education, health care and
public safety among Tribal and non-Tribal citizens of the State, expand Tribal jurisdiction and
develop a new paradigm of mutual respect between sovereigns.

Vice-Chief Elizabeth Dana of the Passamaquoddy Tribe at Pleasant Point explained that the
Maine Implementing Act was intended to address the situation that existed in the State at the
time the Act was enacted, with the understanding that it would be amended as necessary over
time. Vice-Chief Dana emphasized that the current relationship between the Tribes and the State
is ineffective, with insufficient consultation between the State and the Tribes before the
Legislature passes laws that affect the Tribes. Although there are many issues that she believed
should be addressed by the Task Force, Vice-Chief Dana primarily requested an increase in
Tribal self-governance, which will allow the Tribes to flourish.

* As authorized by Joint Order H.P. 1307, Chief Marla Dana designated Vice-Chief Elizabeth Dana to represent the
Passamaquoddy Tribe at Pleasant Point.
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Chief William J. Nicholas, Sr. of the Passamaquoddy Tribe at Indian Township stressed that the
State must recognize the inherent sovereignty of all four Tribes. The Tribes desire the authority
to exercise self-governance in all areas, which will resolve many of the existing disputes between
the Tribes and the State, including those involving hunting and fishing rights and economic
development. Chief Nicholas further observed that the Maine Implementing Act and Micmac
Settlement Act should not afford different benefits and authority to the Penobscot Nation and
Passamaquoddy Tribe than are afforded to the Aroostook Band of Micmacs or the Houlton Band
of Maliseet Indians.

Chief Peter-Paul noted that much of the Maine Implementing Act could be repealed, with the
exception of the language regarding land claims. What the tribes are interested in focusing on is
tribal jurisdiction.

Task Force members then engaged in an extended discussion regarding the most effective and
efficient method for developing consensus recommendations for amending the Maine
Implementing Act and Micmac Settlement Act and how to prioritize the many issues facing the
Tribes under the acts. Ultimately, Chair Carpenter requested that the Tribal members of the Task
Force work with their legal counsel to propose amendments to the Maine Implementing Act that
would achieve their goals, including increased Tribal sovereignty and self-determination, for
discussion at the next Task Force meeting. Craig Sanborn, legal counsel to the Aroostook Band
of Micmacs, observed the Maine Implementing Act governs the relationship of the State to only
the Passamaquoddy Tribe, Penobscot Nation and Houlton Band of Maliseet Indians. The rights
and duties of the Aroostook Band of Micmacs are addressed separately through The Micmac
Settlement Act, the effectiveness and legal validity of which is currently in dispute. For this
reason, Mr. Sanborn noted that proposals regarding the Maine Implementing Act would not
affect the Aroostook Band of Micmacs.

The Task Force determined that its next meeting would be held on August 9. The Tribal
members of the Task Force agreed to submit their proposed amendments to the Maine
Implementing Act electronically in advance of that meeting.

'The Task Force next received a presentation on the fundamentals of federal Indian law and its
application to Maine from Professor Matthew Fletcher, Esq., citizen of the Grand Traverse Band
of Ottawa Indians and founder of the Indigenous Law Clinic at Michigan State University.
Professor Fletcher identified and briefly discussed the following five overarching principals of
federal Indian law:

1. The federal government has plenary power over Indian affairs.

The supremacy of federal law in Indian affairs is underpinned by the dual grants of
authority to Congress in the United States Constitution to regulate commerce with Indian
Tribes and to the President to enter into treaties with Indian Tribes.*’

2. State governments do not have authority over Indian affairs unless that authority is
expressly granted by Congress.

71,8, Const. art. I, §8, ¢1.3; art. 11, §2, cl.2.
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APPENDIX A

Authorlzmg Joint Order: H.P. 1307 Joint Order, Establishing the Task Force on Changes to
the Maine Indian Claims Settlement Act.


























































































































































































APPENDIX G

Aroostook Band of Micmacs Settlement Act






























































































































































































































APPENDIX M

Charts comparing default federal Indian law and laws applicable in Maine, with Task
Force recommendations
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