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settiement. This proposal contemplated a federal payment of $25,000,000, a Biap J
payment of $25,500,000 to be made over 15 years, and 300,000 acres of landy fp " the €
Frivnte parties, for which landowners would be relmbursed $5.00 per eere Ly 45 o L
cderal government. The total value of this proposal to the Trilies was ro

$80,000,000. Principully Lecause nelther the State nor landowners Played g
role In negotiation of this second propoaal, it was refected by the State andis
not becomne the basis for settiement. e
Finally, in October, 1978, the White Ifouse nnnounced a third settlement &
through then United States Senator William Hathaway and Presidential Cope)
Raobert Lipshutz. This setticment consisted of n 527 million perioanent trust fugs
a §10 million Innd acquisitlon fund to buy 100,000 acres of land and $26 miTa
in grants and loans, n‘l:ll to be provided by the federal %nvermnent. The total ik
of this proposal was roughly $62 million. No paymnent {rom the State was propok
by the White House, This proposal was agreed to by Governur Longley, Atton 0
General Brennan, Senator Muskle, Senator Hathaway, Representative ﬁnhau' T
Representative lfrncry. The Trilbes, however, never accepted the plan and ggt
mately rejected it on the ground that they haid heen led to belicve they wes
entitled to more land under the terms of the February, 1978 proposal th s
Tribes hnd negotinted with the Administration. ;-

[The remuninder of Attorney Genernl Cohen’s prepared statemips
was rend into the record and begins on p. 159.] :
Senator Couen. We have severnl more witnesses thut are schediled
to testify this morning. We have this room until 3 o'clock, so'wiy
don’t we proceed at least until 1 o’clock or 1:30, Then we will takiyg
half-hour break until 2 o’clock and proceed from 2 to 3 o'clock. 3
Mr. Tureen, why don’ you bring your clients forward.
Wa nre going to heir from representatives from the Pnssnmaqueddy!
and Penobscot negotinting committee. They will be uccompanied; By

: : : 4 the
Thomas Tureen, their attorney, who is with the Nntive American regarc
Rights Fund. ' ot those

‘e welcome you to the hearings nnd Jook forward to uny remasiy!
you may care to give on behalf of the tribes. L
Aguin, T would ask, il you could, to summurize your testimony,
Your full testimony will be ineluded in the record. . g i compat
Mr. Turgex. First we will honr from Mr, Andrew Akins. " Basspassed s
Senntor Conex. Mr. Akins, please proceed as you wish. & selfsgovernm
 hasistopped
STATEMENT OF ANDREW AKINS, CEATRMAN, PASSAMAQUODIN MR oun onrs iote
PENOBSCOT NEGOTIATING COMMITTEE, ACCOMPANIED XY bal absolute
THOMAS TUREEN, NATIVE AMERICAN RIGHTS FUND; PRE.§ #Fay the fev

SENTED BY CLEVE DORR, LIEUTENANT GOVERNOR, PASSA:: ,h‘:lc‘nf.‘:;"ﬁut;
MAQUODDY TRIBE itribes left u:
: A _ 1 was ignored

Mr. Axixs. Thank you, Senator Cohen. I would like to introdgesllf . SLoT®
Clave Dorr who will rend ;ny prepured statement. b | But throug

1 P
Senater Conex. Thunk you. That will be fine. [. Ei?ﬁ?;“éflz gitaltl:
Mr. Dorr. My nume is Clave Dorr, Senntor Cohen. I em Liswig 568'of ou
tenant Governor of the Pussumnquoddy Tribe at Pleasant Poink because of o
Mr. Chairman, this statement is submitted on behslf of the Pit='§ = ans, we h
obscot Nution and the Passamuguoddy Tribe in support of S. 2880 F 31 4

i
This is an historic moment for our tribes, one for which we h'n.v'! s 2&&1&8&1}0 g

wiited o very, very long time. When I speak of a long time, I am'ne M5 a seres
tnlking nbout the mere 10 or so yenrs that we have been pursuing oa| the  courts of
lttndr::Tnims und asserting our jurisdictional nEhls in this most recenf) consistantly )
round of court cuses. I um tn{ki.ug instead about the 200-plus yesss | Z

tourse Act, t

|
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that have pnssed since Genernl George Wnshington und Col. John
Allan, the superintendent of the Fedoernl Government's Eustern In-
divn Depnrtment, sought nnd received the support of our tribes in the
Revolutionury War in return for n promise that the United Stutes

£25,000,000, a State
) acres of lands from
.00 per acre by tha
Trilbes was roughly
lowners playerd any.

" o and did| § ¥ould forever protect our lands. I um talking nbout the 180 yenrs that
Fha B heve passed sEnce this Congress adopted the first Indinn Noninter-
nird settlement plan B8 eourse Act which extended that same lund protection to all Indinn
Prasidential Co;m&el- £ tribes.

:;T:nﬂtgggs:nﬁl?& ' We have been waiting all of these yeurs, because until now the
«ent. The total valug, B Federnl Government has fuiled to carry out the promises mnde by
:State was proposedi B George Washington and Colonel Allan or to fulfill the mandate of

Louglicy, Attornex 1 - . . . i -
':emntli;veyCohcna . § the Nonintercourse Act. In the nbsence of Federal protection, Mas

d the plan and ulti- sachusettsand Mnine have violated the rights of our tribes in numerous

0 belicve they were | *&F- .

18 proposal that thi "B Tirst and foremost, thess {wo States huve tuken practicnlly ail
§ of our lands. Most of these lands were token in a series of illegnl

epared statement’ B ind grossly unfair trenties during the period 1794-1833, The Pas-
§  samuquoddies received nothing at all for the Innds taken in these

that nre scheduled freaties, the Penobscots almost nething. Seme of our lands have been

3 o'clock, so why B itiken more recently, ns in the case of the 999-year leases that the

hen we will take & B &t8te of Muine granted about 100 years ngo on lands within Indian

to 3 o'clock. £ lownship, and the land which was t:m've«il oub of the tiny 100-acre

waril. Ploasant Point Reservation during the 1950's.

18 Passnmnguoddy ‘Al the same time, the Stute of Muine hns consistently refused to

e accompanied by B péoi:\ize the sovereign rights of our people, Unlike the United Stutes,
Native American which regards Indian tribes ns possessing all nspects of soverei mty
B &xeept those which have explicitly been tnken from them, the State
l 9 %Mnine has alwuys token the position that eur tribes have mo
. mherent sovereignty and can exercise only those powers of self-
ernment thnt Maine gives us. Thus, while the State of Maine has
ks comparatively more cnlightened «uring the last 15 years, and

aw Akins. B Ras pessed statutes which recognize in our tribes u grenter | ree of
au wish. B wi-government than was previously the case under State law, Maine
“Amstopped fur short of recognizing our legitimate right to monege

rd to any remarky

:e your testimony,

2ASRAMAQUODDYE 8 our own internul affnirs. Indeedl, before the present negotintions, we
JCOMPANIED BY B ad obsolutely no nssurance that the State would not simply wipe
HTS FUND; PRE L%y the few compuratively enlightened statutes that it had passed.

. Jn short, the yenrs of {nilure on the part of the Federn! Government
10 carry out its mornl and legnl trust responsibilities toward our
"Hibes left us u nearly lnndless people whose inherent sovereignty
M3 ienored by the only government which Ilmid any nttention to us.
9ut through ull of this we have survived. Perhaps we have survived
\bscause we live in o part of Muine which is so isolated, stuck off us it
Liet- BB S the side of Canudu, nnd which is a purt of the United States only
Cohen. 1 nmPoiﬁE | *ause of our efforts in the Revolutionnry War, Perhnps we survived
ab Plensnnt:h Pe- B 5 use of our stubbornness and determination. But for whatever
behall of the GES U REons, we have clung to the lands which we still possess, and during
5}’&":"%:}5 \Ei:e have fl_msrt 1110 years, have finnlly succeeded in bringing our grievances
') i , ully to court,
long time, I aol nn‘.a_ q40 A serllres of decisions too long to detnil in this short testimeny,
eh}:%%?s p,,‘i;i‘imrf“ e gourts of both thel Unitedhs:nm and the Stntln othlllqine h:.evu
= ntly recognized our right to protection under the Noninter-
i the 200-plus yes= s & Act, the frl:mlzt responrsLﬁJility of the United States to nct on

4

)VERNOR, PASSA:

id like to introdusé
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our behalf, the existence of our inherent tribul sovereignty, agg 1
“Indinn country" stitus of our lands, 'y

It was this string of decisions which ultimately persunded]§
executive branch, under both the Ford and Carter sdminisiprgs
that the Federal Gevernment must tnke the lead in bringing nkous
settlement of our land cluims. The negotintions which resulted forls
ye(lllrs to complete, and have produced the legislution beforsi vy
todny.

The settlement provides sufficient funds to purchase 300,000 g
of nverage quulity Muine woodlund for our tribes and to establishre
5§13.5 million trust funds. The sottlement nlso deuls with n varde
of jurisdictionul jssues, For example, under the terms of the legislati
the State of Mnine relinquishes the power to interfere in our 1niagy
affairs which it formerly clnimed, und ngrees that the jurisdictiog
terms in the legislation cannot be changed in the future without'fl
consent of the nffected tribe. By the same token, under the temmg k
the settlement we nre nssured that non-Indians will never be ablaig
assert n_constitutionu! right to n voice in our decisionmnking pme
esses. All of this, of course, is in nddition to protections agninst alisng
tion of our lands, including eminent domuin takings, which the safii

. I ~JPEHREON
T arn dovn hes
{8l 2829,

el
ment legisintion includes. The security which this compact providg "i:i:sn};a' }%'
is of great importance to us. F elacted to

I would urge your timely ottention to this bill. We understand thi§ alusion reack
it requires some technical refinement. For exnmple, becnuse the fundg \to\present their
for ncquisition of the Junds nnd estnblishment of the trust fundsias - You need to '
not being simultuneously provided, and becnuse the land cannot thy | ol the feelings »
be instantly nequired, we cunnot ngree to the extinguishment pros ‘hava been kicke

" pegple and our r
" whsther or not:
MHatlis why I ac

vision us it is presently drafted. We nre working nlrendy with repres
sentantives of the State, the administration, and this committes o
gpproprinta new lungunge. We ulso see that some clarification my)
be required to insure that our tribes shall be eligible for the samh Nation in supp¢
services ns other federally recognized tribes. While we nre preparsd 88 f'hank you.
to work on such technical matters, we would only remind you of theS§  Banator Coui
obvious: This bill represents n negotinted settlement of a Jawsuit and) Mr. TuRBEN,
cannot be altered without the consent of the parties, E o ator Coni
Thank you lor your time and consileration. ' '

Senator MrrcseLL. Is there anyone clse who would like to maky 8 SYATEMENT 0
u stutement? 1 TEE ME
STATEMERT OF CARI, NICHOLAS, LIEUTENANT GOVERNOR; Mr. Sarrien

INDIAN TOWNSHIP, PASSAMAQUQDDY RESERVATIOR i 1 ‘My neme is
F mamber.

Mr. Nicnovas. Sentor Mitchell, my name is Carl Nicholns. I ami® ] am here tc
Lieutennnl Governor of the Pnssnmagquoddy Tribe of Indian |} Ast of 1980, S.
Township. o the Penobsc

Due to the suilden illness of our tiibal Governor, Harold Loosy, | with u museum
who is hospitulized and unuble to attend, I am here on behall of the § Indian lore, m
Passumnyuoddy Tribe of Indinn Township. I} constitution.

Senntor Mitchell, it is nlso » pleasure to support todny S. 2820, the | In closing, 1
Mauine Indian Clunims Settlement Act of 1980. sonclusion, for

After yenrs of negotintion with the Stute of Maine, the negotinting. § Thank you.
commiltee presented to the Lribnl members of Indinn To\\'nshlp, ab Senator Con
its general meeting held in Indinn Township, the finnl puckage for &) §
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overeignty, and the relerendum vote for approval of this package. It was passed by an

slmost unonimous majority of the members present at the meeting.
rsu ] Agnin, the Pussamaqueddy Tribe of Indinn Township supports
ter ndministrations; ‘the settlement package, and the Passamaquoddy Tribe nlso supparts
in bringing about 8. B the ‘Houlton Bund of Malisests, I express this support on behalf of

hich resulted took 3 my tribe.
islation before you [ ﬁ'hnnk you,

tely persunded tha

Senetor MrrcaeLL. Thank you, Mr. Nicholas,

rchase 300,000 acres: Mr. Tonreex. Next we have Mr, Pehrson,

and to establish twe,

leals with a _vnrigl-y_ STATEMENT 0F WILFRED PEHRSON, GOVERNOR OF THE

‘ms of the legislation. PENOBSCOT NATION

wrfere in our Internal B

at the jurisdictional B My Prypsox. Thunk you Senntor Cohen nnd Senator Mitchell.

2 [wture without the "B T4 down here today on behalf of the Penobscot Nation in support

, under the terms of: ofiS, 28290,

~ill never be able to "My peoBle authorized the negotinting commitiee and endorsed

lecisionmaking proes the result by reservation-wide vote. I lived with the land claims for

tions agninst nliens-, ajlong time. I nm plensed that it is nearly over so that we can begin

1gs, which the settle: B S5 live as we were intended, with o future as well o a past.,

is compact provides §& o0 you will hear voices of opposition to S. 2829. T have also
P been elected to rﬁpresent those of my people who disagree with the

We understnnd thab sonclusion reache

by the mujority of the tribes, I support their right
'h;-frment. their views to this committee.

{ the trust [unds are | 1ou need to heer their concerns, their mistrust, their rage, and all
the lnnd cennot this: B éf the feclings which run deep in us because of the way our people
extinguishment pro- B Jhave been kicked around for centuries. Hear them, for they are our
r alrendy with repres B ,;g:_pl und our refatives. They want to get even and carry this to court,
J this committee oa & lether or not we ever win, but most of out people feel we have won.
me_clurificntion may @88 Mhatis why I am down here today speeking in behalf of the Penobscot
ligible for the samé @8 Nation in support of S. 2829
hile we are prepared. Thank you.

ly remind you of the B \Banator Coney. Thank You very much, Mr. Pehrson.
nent of n Jawsuit and 88 My Tugreey. The next witness 13 Mr. James Sappier.
ties. Senator Conex. Mr. Snppier, please proceed ns you wish.

would like to make [ T OF FRANCIS C. SAPPIER, NEGOTIATING COMMNIT.
' TEE MEMBER, PENOBSCOT NATION TRIBAL COUNCIL

:NANT GOVERNOR | i' Mr. Saprrer. Thank you, Mr. Chuirman, and Senator Mitchell, )
RESERVATION B My nume is Francis C. Sappier, Penobscot Nation tribal council

¥
Curl Nicholas. I anl
¥y Tribe of Indisat

le, becauso the funds;

ember.,
~ T'am here to give my support for the Maine Indian Lund Claim
Ash of 1980, S, 2829, The history of this settlement will menn & lot
he Penobscot Nation so thut we can preserve our Indian culture
o A museum and libeary, our Indian langunge and traditional rites,
My ‘I; lore, und creation of a full nation government and n

. ution. :
T closing, I support this seitlement, 8, 2820. It will bring a just
. B Sclusion, Tor ull concerned, to the many injustices of the past.
Inine, the nc:gr.-lmi:lﬁ:_-;I Th

P’I“ |

. you.
Indinn Township, ®
or'd

zrnor, Harold i
here on behall of i

b taday S. 2829, the

" Benator ConEx. Thank you, M. Sappier.
¢ final packnge
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Mr. Akins, are there other witnesses?
Mr. Arixs. Yes, We have Mr. Franeis. ;
Senator ConEex. Mr. Francis, you may proceed as you wish|,

STATEMENT OF JOSEPE FRANCIS, MEMBER, PENOBSCOT N Akw
TRIBAL COUNCIL i

Mr. Fraxcis. Thank you, Senator Cohen and Senator MitcHp
My name is Joseph Fruncis. I nm a member of the Penpk
Nation tribul council. T have been chosen as the tribrl council gpg
erson todny, nnd I am here to suppert the Maine Indian g
lnim Seattlement Act on behalf of the Penobscot tribal council!
. I have found many inequities in the act, nnel generally spagks
it is ot so nppenling to me or my prople. But commonsensa oukw
principle, and this nct was patified 2¥ to 1 on n referendum'big
while realizing that all parties have exhausted all of their Tesbg
in seeking o Just and fuir setilement. You will hear others oppdeE
this settlement today, but they do not reflect the opinion of theig
council, the majority of the tribe, or the people of the State of Xk
Thank you, sir. oy
Senntor Coneyx. Thank you, Mr. Francis. "
Mr. Axins. We are finished and will answer any questions:: T
mlg' have. ) i
enator Conex. T have n series of questions, and I will difeg
them either to you, Mr. Akins, or to your nttorney, Tom Tureen
Just for my own purposes, ?rou have indicated we nre going ta'B
hearing testimony tomorrew Irom opponents of this pnrticuﬁuf'" b
tlement from both within the tribe us well as some expression'g
oppaosition from nontribal members.
ould you explain your relntionship with these Indinns whoiwil
be testifying in opposition? Are they members of the Penobscot & ]
Passamugquodidy 'i‘ribes? ;
Mr. Axivs. From what I understand, they are all Penobscots, hnd®
they are all our members. We do not have problems with them being}
here. It is o matter of their right. 3
Senntor Cones. I want to make it clenr for the record, there bl
been some suggestion that this is not going to be a [ull and opea
discussion undg:glebnte by ull parties converned, We, Senntor Mitche
and I, have tried to mu[}ce it tlear for the record that we nre nllow
ns muny parties as we can, within the time constraints thut we hays #
to L)resent their testimony, both in faver und in opposition. So;‘we'f
look forward tomorrow to henring those tribal members who wili§
express their opposition nnd the rensons for that expression of op@-
sition as we da for nontribal members who nre aiso opposed to 1
settlement itself. L.
Representatives this morning from the State of Mnine have ind §
cuted their so-called bottom line 'n terms of what basic principles'are. :
involved for u settlement on this issue. One was the question of ma}
State lnnd or State money, The other was no jurisdiction of oi.:h;lr-
nntions wl the retention by the State of both civil end ¢
jurisdiction over the tribes. |
What would be the bottom line in terms of the tribes' ncceptancs’
of this settlement? What would be indispensible if Congress were to, |

A

{.. nter in w
“relerence to
“(o. and tha
fontract for
LM, Axine
- ‘Benntor C
. Gan you tel
~ mmple, woul

What nre tl

~ pparation of

“Mr. Turee
Mr. T'urs
\friot betwee
Thers are t\
other nlxln.is f
‘proposed 1a
5015. thougt
‘las been ngr
‘tion 'on 8-nc
iienn be ter
The propt
mentnga c
‘Bnalized, nn
datails of the
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in/{act, reject some of the provisions? What are those bnsic elements
from which the tifbes would not or could not devinte?
Mr. Agixs. Senator, our bottom line is 300,000 seres of land plus

d as you wish. g.trust fund of $27 million. Thnt is the bottom line.

il Senator Conex. In other words, if the Congress were to lower the

EOBeCOT B b smount in the trust fund, it would be rejected by the tribes. Is thut
bdrhl;lact'i $
: . Mr. Axins. Yes,

,Seg?tf{,;\ %'é%h:&m_ . Senutor Conex. What would be the effect if Congress were to reduce
tribal council spokes | the smount of land itself, the 300,000 neres? Would You reject it?
Mnine Indinn Landl Mr. Arins. We would really have no option but to reject it.
t tribal council. ; Senntor CoHExN. What il Congress were to reduce the nmount of
d generally spenking, f Umoney to be approprinted for the total settlement packuge? In other
‘nu[:;lonsmsb outweighs §  ®ords, if. Congress were to reject the $81.5 million, but nonectheless
a veferondum ballof getuin the trust fund of $27 million and the 300,000-ucre provision,

all of their resource | q!‘ﬁg thﬁ? m{_nct?

hear others oppaﬁ_ e S5 ATE _ . .
2 opinion of the triba. Senator Coxes. That does not aflect the tribes os far as the tribe
)f the State of Maine. is concerned. The lnndowners might have some objection, however.
7 15 that correct?
. Mr. Axixs. Well, we have made nn ngreement to purchnse the land
. afa certnin rate. If you or unyone else can convinee the lundowners
o sell for less, that is fine with us.

_Senntor Couex. Thut would be fine with the tribe, but I sssume the
andowners or their atlorneys, who will be testifying shortly, would
By that is not fine with them, nnd there goes the busis for the
settlement.

~“lhera wns a report on April 27 of this year which described the
smanner in which the tribes nnticipate the use of this Innd. There was
| elerence to the purchuse of two sawmills owned by the Dead River
. and that the Dend River would be on, let's suy, n management
tantract for 5 or 10 years. Is that correet?
Mr. Axins. Five years,
o renntor Conex, What is the stute of those negotintions right, now?
S Gan ]-]rnu telltll uls what kind of srrangement h;lﬁ beenbmallde'. F arrt'_*{:f-

(e eRie, would the company get u percentage of the tribes' net profits
:h&rﬁc?"ﬂl’ ,ng]m SWhat are the financial urrangements between the tribes under the
We, Senator Mitcht | t.l%n of tl;use two suwinills?
. it wir. Tureen

gtg:\?::‘t:fhnnrf :2%5 L or. Turees. Senntor Colien, there is u «draft of the proposed con-
in opposition. So, WO b between the two tribes und the Dend River Co. for manzagement.
s] mambers who W L SAEIe are two contracts and frankly I—one runs for 5 years nnd the
't axpression of np"% SBHar runs for 10. [ clo_nol. remember which is wlngh._ I think the
5 n]sg opposed to! e Pposad land contruet is the longor of the two. It is important to

) ofb Muine hqv? J
ot basic principles 828
us the quesliot} ofime:
+ jurisdiction of ol8€H
th civil nnd crimosil

r any questions yot

15, nnel B owill diresd
ney, Tom Tureen. &
l we nre gomF to be)
f this particular el
5 some expression o

ose Indians who wjﬂ
of the Penobscot and’

‘@ nll Penobscots, #lf
lems with them :

808, though, first of ull, that these nre proposed contracts, Neither
+ 1 9een agreed to. Second, they both contain n provision for termina-
E.‘ o8.0n 6-month notice so thut if the arrangement <loes not work out,
Rean be terminnted by either party—either side on 6 month's notice.
Th bropaseit contract «loes provide for Dend River to be puid
Exeentage of the nol profit. As I sny, those contracts have not been
oAl lf amd I don't think it serves n lot of purpose to liscuss the
o

the tribes' acceptaf® #8kals of them since they huve not beon finnlly negotinted. They woull
e if Congress wers Wi '
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also relate to tho provision in the legislation which proviga
muanagement of the lund in nccordance with rensonnble targs
forth by the tribes. '
Whnt we huve envisioned in discussing this is that those langs
be munnged during the early yenrs, in any event, by the Dentl B§
Co. in tlose consuhnliou with the tribes pursunnt 1o these confey
if we ure nble to rench a satisfuctory contraet. Thut would be fhg
in which the property was handled initinlly. Most of the lund, sy
know, would be coming from the Dead River Co. They curres =%
munange the fnnds. We know they are pretty good lnnd mannges /3 R et
this would allow for & smooth transilion during which time the f& i ab 0
could expumul their own staff of land manngers. 1
Sonutor Conex. Is it air to sny that this comes ut the request of
tribes ruther thun the insistence by the Dead River Co.? Some opis
hus bean raised in various editorinls concorning the nnique trenti
of the lund thut will be transferred by the Dead River Co., the
cation being that they are going to derive u benefit out of the ik
transaction. If you couple that suggestion with n management
tract in which there is n percentage of the net prolits, you sl
building up nt lenst the impression thai this is benefiting the I
River éo. at the expense of the Federnl Treasury or perkinps evenfh
State of Maine.
Am T clenr from your statement that this managzement contrach ¢
such, comes nt the request of the tribes and not the company?
Mr. Turees. I think it is mutual, ;
Let me say at the outset that people have the hnbit of seeing;
worst aml expecting the worst. We fully welcome any scrutiny nig
art of this nnd, ns Secretary Andrus testified carlier, their nppraissg
ave justified the prices thut have been negotinted for the Inndasq

3

| gsbmore -one

far ‘bﬂ'q_mnnﬂ: el
The Dend River Co. was interested in that management agreemadf i -;tl_ig:i&rﬁé;\;
for n very simple reason. They are prepuared to sell practically allf '1 e iated for the

their lnnds, They have a stall in-house, nnd it was their feeling thg
did not want to put those people out of work overnight. They. tolgh
us that they were reluctant to sell all of those lands if it mennt ove
night putting their stoff out of work. .

here is n coincidence of interest there because the tribes for ther

L fisdto 0 speci
| 1noney Appropr

‘Passamaquodd
. Mr. TorEEN

. h k A =% litibn, ns you
part are going to need assistance in Jand management during the easy fha first 300,000
years. So the interest of the Dend River Co. in terms of their own'ekid  =on o iv o Tnd
Y!og}ees and the interest of the tribes in needing manugement coincidedi - e, = being u
t it was very much a mutual matter that we have gono ns/fs 0

ns we have in terms of discussing that arrangement. No contract, 1 i 3%’3333: résog
course, has been signed yat, ] . " posed Federal
Senntor ConEey. That is a 6-month notice of termination? 4 spplicable to t)
Mr. Turgexn, That is correct, . '} mthe testimon
That is something thut does not got talked about very widely, bub § 3 Augusta, yo
it is o very important feature of that ngreement. o tribes clune' to
Senator Corew, In the testimony before the Joint Select Committea' ' of unnecessary
on the Maine Indian Settlement in Augusta, James St. Clair, who is¢ 1s this senti
the nttorney for the State, or nt least a consultant for the State, s_l.'_ulb Fadaral Indion
that he believed the proposed settlement fuirly reflects the potentiald | “\r "o ress
for winning nnd for losing that exists between the State and the tribess | ot Federnl Indi
Mr. Tureen, would you ngree with that statement? . thet the State ]

]
i I
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Mr. Tureey. We have avoided stating odds on these coses. Andy
Akins stated in those sume heurings that he beliaves the odds were
80-20. I think it is n very difficult and dangerous business to get into.
Senator CoHex. Let me explain why I asked you that question.
You have come under some eriticism, I assume, as have some of the

h provides far
able terms put

hose lnnids will
he Dend River

these contrncts, 4= “¢rihal council members, thut you did not neiotinta from full strength
aukl be the way, and that yeu could have, in Tact, gotten u better denl and that you
e lund, us you B Ghould huve held out for more. I nssume thut will be the testimony
They currently B \{smorrow,

| munugers, and Is it your considered judgment that you negotiated from equal
¢ time the tribes! | 5

strangth, und this does fairly reflect the potentinls for winning and
losing under the circumstonces?

no request of the _‘Mr. Tureex, I think we certninly negotinted from mutual strength.

».7 Some opinion, | %:'ould ngree with what Dick Cohen said enrlier—that the negotin-
nique trentment tions in this case all eround were characterized by n mutual respect
* Co., the impl- B 35d ware carried on in o commendable atmosphere. It was not always
aut of the entitt B hyrmonious, but commendable.

innugement con=
rofits, you stary =
cfiting the Dead|
perhaps even the

The judgments that go into deciding when to pull the string on a
seitlement nre very difficult and nre not cusily articulnted.

You should understand that Indian tribes are inherently conserva-
tive. They ure very concerned nbout their futures. They are very
concerned about the long view. AW T can say is that my clients made
&judgment that this settlement at this point in time is appropriate
| for'them 1o tnke, This settlement in hand is worth more than the
' -&gspect of litigntion. We too, my clients and I, think nbout the soeinl
 pect of the disruptjon that would go slong with litigntion. Anyone
\®Hu criticize w negotinted settlement. By definition you can nlways
}_Eﬁnmure-m one could sny that you could huve gotten more because the
| Bltlement is 1 compromise. We are not entirely happy with it, but
Mthatis what, we have reached, and that is whnt n compromise is.

nent contrnct, A%
company?

(bit of seeing ths'y
y serutiny of any. -
, their appraisers: |
for the lands s0i

i

ement.ng'l'eemﬁ'& - nator Conex. In section 5(d)(1), the amount of money nppro-

racticnlly allotss ted for the purchuse of lnnds for the Muliseets is $000,000 and is
their {eeling il \to a specific amount of land, namely, 5,000 ncres, Why is the
night. They ! & i 8y approprinted for the acquisition of lunds for the Penobscot nnd
if it mennt ovesr

sssamaquoddy Tribes not also tied to  specific number of ncres?
) S Mr. Tureex, There is not any particular renson. The State legis-
he tribes for thelH . __El;m, #s you know, contemplntes acquisition of 300,000 ncres. It is
+t during the esBfy S8urst 300,000 ncres that is uequired within the designated area that
is of their own 80 L4Teceive Indian territory trentment. In fact, the nmount of money
lg:ment Com’“ﬂlﬁ-‘: 18 being upproprinted from our assessment is sufficient to buy
s have gono ﬂb’u_ 000 neres of nverage quality land.
t. No contrach, iator Conex. In section 8(g) and in other sections of the pro-
AR : ederal uct, mnnir of the Federnl Indinn laws are made in-
aination? @Ricable to the Maine Indinn tribes. I would ask you, Mr. Tureen,
 1oly, ot =8 testimony before the Joint Committee of the Maine Legislature,
t very widely, 1 éhlﬂstu, you said that as the negotintions lproceeded, the Maine
6o P48 cama to see the general body of Federal Indian law os & source
b Select c9mmlﬁ’5'.i5 L 1 c=ary Feleral interference in the management of tribel property.
15 St Clull'rt“' oIS sentiment the renson behind the exclusion of much of the
for the St!lt:h. =’ i Indinn lnw from the settlement bill?
leets the po tor ) Tlmna._v. Again, there is no simple answer. The genera! body
tate and the RS Seral Indian law is excluded in part because that was the position
ent? ¥ ths State held to in the nogotintions. It was the State’s view that
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the destiny of the Maine tribes ns much ns possible in the gk e ds’’ sectio
should be worked out between the State and the tribes, P olds, mem

The tribes were concerned nbout basic fundamentn] Federaliy "did this ¢
tections which they had not had before the recent round of court'eee v TUREEN. {

e

So it is nlso true to say that the tribes ure concerned ubout'the He this is 1
lems that existed in the West because of the pervasive interferenceys ad in other
involvement of the Federal Government in the internal tribal matgs “was taken [

Senator Couex. The reason 1 raised tite question is because il g /that is esse
in other parts of the country are going to look to this particular segf an of the tr
and ruise questions as to why they could not enjoy n similar tyng for incomu

freedom from Federal intervention in the contral of their lives): i
is & question that other members of this committee nre lgoing to wap
to denl with. I am sure it is going Lo be ruised by other Members ofitf
Sennte nnd perhnps the Congress itself.
If 1 follow this theme a little bit, in section 5(c) the Federal g :
w-ov_:des that 25 U.8.C., section 177, the present codification of:f nator C
Nonintercourse Act, will not be ap{.)hcable to the Meine tribes. TH} Honed earlie
i

replaced by n special restraint on alienation which is found in saé Resturce’ Center

5(e)(2). . ) L s O ‘meihes should be
Why did you feel this new section on alienation was needed? | "ths WUnited Stat
Mr. Turees. Let me prefnce thal by snying‘ that in terms of whstMe Tvibas of the Col

you were saying u moment ngo, if there wns only one kind of relatiog®8 " g% 1ast Fridny

ship the Indinns hed to the United Stotes, one might]  TP% you agree
more concerned about the precedential nature of this settlement. ¥_:' % TUREEN.
fnct is that there are 0 myriad of diffcrent kinds of relutionships tEASE whitever they st

Indian tribes have with the United States. S fohis with anoth

Senator Congy. I do not think any of them enjoy the status of (i3 - Bapreme Court
municipality, though. "} redpened. That i
Mr. Tureex. They are all diffierent. They runge {rom terminn.&d yont Teach an ng
tribes to the Alnska Nutives to the 280 tribes. There are ull kinds it is whnt you

8anator Cous:
Btate whiﬁh ou
pases might be ¢
wnr to be st
sppropriate to r

“Mr. TUREEN.
other side has, a

‘Senator Cous
i Senator Mitch
\ IBeputor MrTc

different relationships—the Nurcagansett settloment that wins passed S
in the last Congress. s
With all due respect, and T know these questions will be raised, and®
I would expect them, I do not see why the addition of one more peculis
unique relationship between the United States and n tribe, or two,
three tribes, is going to substuntinlly chunge the situation that we have'§
today because it is slready the nature of Federal Indinn law, Tbis
alrendy highly idiosyncratic. ; '
I am sorry. Can {ou repent your basic question ngain? .
Senator Conex. 1 am wondering why you felt that this specitl

restraint on alienation was needed? } tappen il this le:
Mr. Turges. That wns o matter of convenience, and purely thag" Mr. Turees.
Senator Conex. Daes the new section carry with it the whole bodyi\l itssume, will pro

of Jaw that we now have pertnining to the Nonintercourse Act? "' with litigation,
Mr. Tureen. Yes, without any question. The statutes are the samé'§ proceed on_their

There are a couple of minor differences. 4 ‘Bemntor Mitc

In our negotiations we provided our own Nonintercourse Act merely/{ ©tases, what woul
ns o matter of convenience because it is only going to apply to pir ,i _Mr. Tureex.
ticular lands in Muine. | which the suit ¢

Senator Couex. In section 8{c) of the Federnl nct, the Fedeml'] precisely how we
Government is prohibited from counting the income realized as g Evoito. make w

f 1 0a a st pressu
| and which the Jn

result of the implementation of section § which is the “Establishmenk§
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3 in the future
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of Funds" section of this bill in computing nny aid to individual or
‘households, members of those households, or the tribes.

“How did this provision come to be included?

‘Mr. TungEs. Or to the tribes themselves.

‘Well, this is not novel. We understnnd this provision has been
itluded in other Indinn statutes. I believe that the purticulay langunge
ére was taken from n Navanjo-Hopi settlement, it is fairly obvious

l‘e, the settlement provides for o

rtion of the trust funds to be set nside for older members of the
bes, for income (o be paid to them, Absent this kind of protective
Jasguoge, the money puid to them could simply reduce their socinl
.ga_;rity. The tribes, ¢ rou[ih their settlement, would be subsidizing
the sacinl security fund, which I do not think is the intent of tha

* séftlement. It is intended to benefit the Indians, not merely to supplant

“ther Faderal spendinF. . :
Senator Conex. This committee has received a letter, which 1

- mantioned earlier today, from Robert Coulter of the Indian Law
- Resource

Center, advising that the Penobscot and Pnssamm?uoddy
nbes should be allowed to renssess the settlement package in light of
States June 10 decision in Waskington v. Confederated
Bes of the Coleville Indian Reservation, and n decision that camo

ptkren lost Fridny, White Mountain Apache Band v. Bracker.

)0 you agree with that suggestion made by Mr. Coulter?
_ Mr. Tureen. No, I rend both of those opinions, but nside from
thataver they suy, I do not know how one could enter into negotio-
8 with another pnr(tiy who took the position that every time the
preme Court hunded down another case, the matter should be
ned. That is what o negotintion is. At n particular point in time
Teach un agreement, and il you nre bargaining in good faith,
fatis what you do,
dator Couex. Then if you huve reached your settlement with the
&% which Igrou feel is fn1r and rensonnble, and even though other
® might be cascading down that would tend to make Yyour case
gRear. to be stronger, you do not feel it would be responsible or
foPniate to reconsider it at this point?
Br. Tureex. We huave negotinted in good faith. We nssume the
Side has, and it would preclude that kind of behavior.
Sthtor Conpy, ‘That is all I have for now.
itor Mitchell?
pEor MircheLy, Mr. Tureen, what, in your judgment will
pPet this legislation is not enncted?
& UnErN. We will file our suits. The Federal Governmeat,
108, will proceed with litimation and the tribes witl also Eroceed
; hxatlou.. We have o.stnglished in severnl cases that tribes can
#e'on their own,
si0r Mitcaeir, Based upon your experience in this and other
past would litigation involve? )
STREEN. Tt would ‘involve—there ure & variety of ways in
e 2wt could be brought. T really cannot get into discussin
#iYihow wa would fite the action. That is a decision that I woul
e make with my clients and with my colleagues. But it would
i Dressing the cloim that we have found the tribes to have
ek the Justice Department has found the tribes to have.
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\Sanator; eLL. If the matter were litigated all the way, goe
‘have m‘tnr\af?:ig estimating how long it would take? . ﬂn_

Mr., ’.l;:zmar. The estimates of 8 to 10 yenrs, I think, are co (T
tive. My guess is that it would probably be at least that long /&
perhaps fwice that long, ) et

Senator MrrcrELL. If you get into all-out litigation, wouldgey
your intention {0 use all legal resources at your command to Presy {
claims in behalfl of your clients? . T

Mr. TureEN. There is no doubt about that.

Senator MircueLL, Including those that would hove an efe
title to land throughout the nffected area? i

Mr. Tureey. The tribes would be seeking full restitution undes
lew and would be using eve legn] means available to them to'ge
their claims forcelully and effectively. i
: Iﬂt:m ethicelly bound to do that. The tribes are morally boung g

o that. B

Senator MireneLL, What effect, in your judgment, would g
settlement have upon other suits by tribes throughout the Natiog;

Mr. Tunegx. I woukl think that this would only huve o diis
elfect on the Nonintercourse Act claims, nnd there are only a hangf
of them in the East. o

I think Secretary Andrus wus correct this morning when helg
that the most important result of this is to demonstrate that Tagi
tribes nnd State governments and the Feders]! Government 0
negotiate in good faith and can rench an agreement on their di 78
ences which is reasonnble and approprinte nnd fnir, . 9

I think that that is the most important thing that this settlemen
stands for. That is, the proposition that disputes beiween Indians
ansl others should be either resolved through the courts or throngl
an honoruble negotinted process, )

Senntor Mircnewu. You henrd my earlier questiens regardi
alienntion of Innd and how that position tloes not apply to the langs
to be acquired by the Maliseet Band, Do you have any comment’on §
that—that is, on the suggested criticism™ thut this could resultTia
dispersal of Muliseet Il ns opposed to the Passumnquoddy asiy
Penobscat lnnd? .  Prankly

Mr. Tynees. My clients support the Maliseet Band—the Houlte L e ony
Bund of Muliseet Indinns. They have, throughout this process. They feva ns far
would very much like Lo see their Iands protected. Mt in ™

As you know, it is the Pussnmuquoddy nnid Penobscot Tribes wh&ﬁ_ hes reised
huve ngreed, out of the funds set nside for them in the settlement,{s | tiating

provide 5,000 acres for that bund. We would hope nnd ure that ral's o
Congress would provide, at least minimally, the same kind of Pk S Tothink §

tections for the lund ns it provided for Indinn territory lnnds of fﬁt{ mattars of
Passamnquoddies nnd Penobscots. We woukl hope that the Staté "Sanator
of Maine would concur in thut one provision. | e4potintes
Senater MircuesL. There exists o State law which has been enncted | on of the
und legislation which is now proposed in Congress. Is there unythingd § unnsual—|
else which uny party anticipates receiving which is not contained ! “ayou in
these two documents? ‘That is, ure there any sncillury ngreements § e you, r
uny side agreements, uny other provisions that ure not included m 3§ with the'pu
the Stute legislution and this proposed Federn] legislntion? .M \paying the ;
Mr. Tureen. There ave things which flow from this but no se arate’ -.ﬁ]vllzonced‘
egreements. For example, this legislation provides that the Mains
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way, do you tribes will now, for the first time in history, begin to receive their full
shere of Federal Indinn programs. As you may know, they have been
TO CONSErvR-/§  ifastically short changed. During the lost few years, those were the
at long, nod only yvears since 1832 when they received any benefits that were
L |# aspecinlly set uside for Indians at 'gll,

would it ba fft - Obviously, and we have discussed this with representatives of the
to press the | Carter administrution, that question of funding must be sddressed.
§ The Muine tribes must have an equitable share of money for which

this legislation cnlls, They must have their fair share of capital im-

an effect on | mrovement funds which huve not been dprovided in the pust. All of
§ those are mutters which we expect to nd ress through the approprinte
mn under ths chennels, the upproprintions process—discussions with the ndmin-

1em to pressi§ ietration nnd such.

I ‘Sénator MrrcheL. As I understand your suswer, then, npart from
ly bound to) F ithose matters that are specifically identified in the legislation, or
.| which flow naturally from it, there are no separaie matters. That is,
would thisth" fhe peaple of the Sinte of Muine nnd the Nation cnn be assured that
© Nation? ' 8ha agroements nre self-contained and that whatever benefits ought
ave & direck & p be received by either side ure spelled out in the ngreement. Is that

ly o handfull & g fair stutement o make?
' Mr. Tunees. 1 think that is fair to say, except for things that

‘hen he 5_'343 4 would logically flow from these two gxieces of legislntion.
that Indm}:; . Senator MrtcreLL., You henrd ecretary Andrus and Attorney
rnment cAlUR i@aneral Cohen both testif regarding some areas that they fecl re-

their diffee="§% guira some more work. Indeed you yourself—not yourself, but Mr.
- plerf I think—identified such arens, [ assume that your clients and

5 settlemenb mrs are prepored to continue working with the Secretary of the
‘een Indiansi mlerior and the State of Maine to resolve those nreus, hopefully to
s or through J meet the objections which have been raised by all sides, and to per-
.. & {50t this bill 1o eliminate in advance any possible opposition to it.
18 rt!gtu'th'lg1 § Hithet right?
to the lan@ g My Turges, There is no question about it. We are looking forward
comment 08 B, doing that within the next couple of weeks. T would concur with
ild ms“'ﬁ" I Pecretary Andrus and with Attorney General Cohen when they said
quoddy and @e feel we can be back by the time of markup with solutions.

tniul o irankly, I would like to say that I have read Secretary Andrus’
the HoullofBiB Madtimony in its entirety. I think it is remarkable that at this stage we
rocess. They: = .as few problems as we do. I do not ses anything tht he is raising

! nig f.-. hin mdy estimation is not soluble. Many of the matters that he
Tribes which ® IS hag raised have nlrendy been discussed between members of the
tlement, @ B Regotiating committee and representatives of the Maine attorney
wge that 5 [ (Bneral'’s office nnd the administration,
llnndl (J‘fJ fpﬁl’- - Mthink for the most part wa are deeling with technicel refinements,

nndls

ate [ ters of clorificution, and no substantive changes.
it the StaistEEs _tor MrrcesLe, In the ordinary land transaction, the buyer

ol Liates with the seller. It is the buyer who is paying the price.
been cf\_l',l";%i?- M0 of the comments made about this process \\'Eich rnnders? this
ere anylRm6s Sausual ] know you have herrd this comment because it was made
chtlllﬂml!enF"_-i S00 in o mesting which I attended by somsone clse—was that

ngres R

Jou, representing the parties who will get the land, negotiated

; 8 parties who were solling the land, but the person who is

i? . 55122 the money for the land was not in the room. This, I think you

t r;?] sekiii ,_;:- = foncede, is un unusual situation,
¢ Mawss

included B
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le of Maigy § /It should be apparent to the Bangor Daily News and to this com-

:ig?e lackihfg%'- miiitee that the Rln_mrc American Rights Funds—that neither the

s monsy for tia @ Mative Americun Rights Funds nor 1, nor Archibald Cox, who is

gsed was comilg, sy cocounsel, nor the firm of Hogan and Hertz here in Washington,

‘air and A rensog | % has assisted us over the years—none of us has » contingent fee
1 utarest in this cnse or ?ny conni:ictunl. The tribe hos no contractual

i I obligation to pay any of us anything. o |

:sm:gl;t I‘l‘?: h:ii,: %& Ban o? Enil News seems to be misinformed on that point.

going to have'sy | dfsecms to believe that 10 percent of this, or something, is ﬁmng to go

you ars goinglfe B 1o the Native American Rights Fund, which is not true. But we try

administrationfs o be responsible ndvocutes, and we try to effectively represent our

77 | clisnts. I hope that we will do that in the future.

t was negotintal § Benator MircreLL. Before you acquire specific parcels of land, I

siel limits, it wag' | 2ssume it will be your intention to conduct an 8 prqﬂrmt.a search of

o these multers= | Hi title of that lond nnd muke certain that the title will be a valid one

idd find. He wil § that you will be receiving? ] ‘

~F _ Ar. Toreex. Under the scheme laid out, the land will be ecquired

1is would be suls | By/the United States. The United States has its own provisions for

- the Depnrtmest: fm land, as I understand it. Generally spenking, it requires n

vnine. They have | oamsei ol condemnation oction, I believe, I nm no expert on the

approprints and! mlca Department’s procedures here, but it is my understanding
b fhat not: only do they search the title but they cure any defect that

3 woodland, It i : be thers in nny event.

ally whnt you d & Senntor MircueLL. Thank you very much, Mr. Tureen, and ol of

ly the number,gl | you centlemen. . )

hing for residusl’ 'TBlnntor_ Couex. There is no financial nrrangement between you

is fnirly mathe | the clients you represent?

_not deviate from! iMr, Tureges. None,

~ Banator Conen. Thank you, Mr. Tureen, nnd oll of the other

»n to be thut yeu i #atleman, . . . .

paid for this [l B e have one final witness this morning. He is counsel for the lund-

i | owners, Donnld Perkins. Ile is with the law firm of Pierce, .\twood,
n:l ;gu“s‘l!:i‘:u? aﬂ!": ‘Seribner, Allen, Smith, and Lancaster of Portland, Maine. H; is legal

e
inti | teunsel to several of the large landowners of Maine who heve ngreed
lggiogntﬁnﬁ.‘ K 'Qnrtlctl:l nt_,el in the land ironsfers that are contempluted in’ this
DO egisintion.
'8 Perkins, we look forward to hearing your remarks,
yms raised in t ql'you could summarize your statement, it would be very helpful

s have seen 3 Mrt]is point in time. Your full statement will become n pnrt of the
ing monti, .

tfvr;:elﬁgﬁf 1 conA sase proceed, Mr. Perkins.

ments like t.hnii- N = 0F DONALD W. PERKINS, COUNSEL FOR LAND-

red in the Bangtl B 0% IN MAINE, FROX PIERCE, ATWCOD, SCRIBRER, ALLEN,

nmong a series® B ENTTH AND LANCASTER, PORTLAND, MAINE

. okt B Mr. Peagivs, Thank u, Seantor Cohen nnd Senntor Mitchell.
:tihtchzxﬁic;i:n‘:lﬂl thex m:i nume is Donald “{(i’crkins. I um counsel for Mnine Inndownars
Aaine, to chase gﬂg - 80 have indicated willingness to provide options for the sale of forest,
§ by our forefathes rd ab fair market value to fncifitnte the settlement of the Muine

hﬁ.ﬂl claims,
or our clients, wd %’Hﬂderstnnd that the Gavernor, the Maine nttorney general, mem-

ontinue to do Ui4= BES€E of the Maine congressional delegution, and other public represen-
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Public Hearing

10:00 A.M.

Augusca, Maine

SENATOR COLLINS: This hearing will come to order. This is a

public hearing of the Joint Select Committee of the Maine Legislature
on Indian Land Claims. We are here today to hear a bill that has been
presented to the Legislature on behalf of the State by the Senator
from Cumberland, Senator Conley and myself so that we may hear the entire
story of the role of the State of Maine that is proposed to us from all
of the incerested parties.

Our procedure during the day will be that we will first hear a
presentation From the State of Maine, from rhe representatives of the
Indian Tribes and from representatives of affected landowners. During
this period of presentation, there will be no questioning permitted
but when all of these presentations are before us there will then be
questions from the Committee. We hope to be able to break for lunch
at 12:30 for a half hour only and to resume promptly at 1:00. After
lunch we will be hearing from the opponents to this measure, from those
that wish to qualify themselves as neutrals and then from other propon-
ents. There will be questions as time permics from the Committee to the
various witnesses that come before us., If members of the general public
have questions which are not answered, you are most welcome to write
those questions on a sheet of paper and hand it to our Committee Sctaff,
who are seated over here to my left, and those questions will be handed to
the Committee and we will try to organize them so that all gquestions can
be presented before the day is over. I would point out to you that the
rules of this huilding do not permit smoking during our proceedings.

There are concession stands out in the wings of the building, so there
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It treats falrly both sides and 1s a failr appraisal of the rights of
both parties in my judgment, Thank you very much.

SENATOR COLLINS: Thenk you very much, Mr. S5t. Clair. Mr. Cohen,
does this conclude the State's presentation? (Mr. Cohen indicates
affirmatively) We are now ready to hear from representatives of the
Indian Tribes. The Committee will recognize Mr. Thomas Tureen.

MR. TUREEN: Senator Collins, Representative Post, Members of
the Joint Select Committee. My name is Thomas Tureen and I appear on
behalf of the Penobgcot Nation and Passamaquoddy Tribe in support of
the proposed Settlement to the Maine Indian Land Claims. The Legislation
before you deals only with the jurisdictional issues in the land case.
These are issues which have already been tested in Court and on which
the Maine Tribes have been uniformly successful. The most important of
these cases was State vs. Dana Soccabasin in which the Maine Supreme
Court unanimously ruled last July that the lands of the Maine Indian
Tribes constitute Indian Country as that term is used in Federal Law. As
such, Indians residing on Tribal Land in Maine are not subject to the
civil or criminal jurisdiction of the Courts of Maine, Indian businesses
on Indian Lands are not obliged to pay State Sales Taxes. Indians who
reside and earn their income on Indian Lands are not obliged to pay
Scate Income Taxes. State Environmental Laws, Business Regulations, and
other Governmental Controls do not apply on Tribal Lands and the Tribes
have an unfetered right to regulate hunting and fishing. In light of all
this, one might ask why the Indians were willing to even discuss the
question of jurisdietion with the State but simply the answer 1s that they

were obliged to do so if they wanted to effectuate the Settlement of the
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monetary and land aspects of the claim which they had already worked out
with the Carter Administration.

Last summer, as you mey recall, the Tribes and the Administracion
prasented the Maine Congressional Delegation with a plan for settling
the claim which called for a 27 million dollar trust fund and 300,000
acres of land. These lands were to be purchased in part with Federal
Agency Funds and in part with funds appropriated by Congress., The
Congressional Delegation responded, however, that it could not move
forward with Leglslation to effectuate the proposed Settlement until a
juriesdictional arrangement had been agreed to by State Officlals. Thus,
the Tribes opened negotiations with the State concerning the question of
jurisdiction not because they wanted to do so but because they were obliged
to do so to obtain a Settlement that they had already negotlated with the
Federal Govermment. I was not at all certain how these negotiations would
develop. Deep feelings of suspicion and mistrust had devlcped, not only
during the course of the litigation but also duting 150 years of not always
honorable State wardship. I would remind you that the Maine Indians were
the last Indians in the United States to become fully unfranchised. It
was 1967 before they received their right to vote in all elections that
affected their lives. I would remind you that it was as recent as the
mid 1950's that the State of Maine built a highway through the tiny Pleasant
Point Passamaquoddy Reservation without the slightest suggestion of due
process and with absolutely no compensacion and I would remind you that it
was only 100 years ago that the State of Maine leased nearly 5,000 acres
within the Indian Township Passamaquoddy Reservation for 999 years to

provide funds for building a highway through that Reservation which the
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Indians neither wanted nor needed. But as the negotiations progressed,
these feelings of mistrust began to break down and a spirit of reconcil-
iation made itself felt in those negotiations. Both sides began to
attempt to understand and to the greatest extent possible, accommodate
the needs of the other. For the State this meant, among other things,
understanding the Tribes' legitimate interest in managing their internal
affairs, in exercising tribal powers in certain areas of particular
cultural importance such as hunting and fishing, and securing basic
Federal protection egainst future alienation for the lands to be returned
in the Settlement. For the Indians it meant, among other things, under-
standing the legitimate interests of the State im having basic laws such
as those dealing with the environment apply uniformly thoughout Maine.
Increasingly, both sides found areas of mutual interest as, for example,
in the case of the General Body of Federal Indian Regulatory Law which
the Tribes came to see as a source of unnecessary Federal interferance
in the management of Tribal property and the State came to see as a
source of uncertainty in future Tribal-State relations. In the end what
we wound up with was a blueprint for a governmental relationship between
Indians and non-Indians alike--between Indians and non-Indians unlike that
which exists anywhere else in the United States. The Plan is very much
a compromise but both sides see it as a framework within which the spiric
of cooperation and mutual understanding which developed during the negoti-
ations can continue in the future. Wich this Plan, it is my clients'
belief that we in Maine will be able to avoid the bitterness and rancor
which has all too often characterized Indian-non-Indian relations in other

parts of the Country. Before closing, I feel that I should say a few
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words about the land aspect of the proposed Settlement. As you know,
the proposal calls for sufficient funds to purchase 300,000 acres for
the Tribes. This acreage figure was not picked arbitrarily but rather
was the product of extensive and detailed negotiations with the White
House. 1In the Fall of 1978 when the President announced that he would
support a totally Federally funded solution of the Maine Claims, the
large landholders agreed to attempt to locate 200,000 acres which could
be purchased in connection with the Settiement, My Clients, believing
that they could locate an additional 100,000 acres on the open market
began evaluating the lands that these large landholders offered. The
Tribal Negotiating Committee was assisted in this effort by the Sewall
Company which it hired as a consultant. Much of the land which was
initially offered was widely scattered or involved common and undivided
ownership interests. As the process continued, the Committee sought to
find lands that were well located and which could be easily managed in
the future. Substantial progress has been made in this process and I
have given the Committee Chairman this morning a list of lands which
the Negotiating Committee has placed under option, In addition to the
lands on this list, the Negotiating Committee has arranged for options
for the purchase of two saw mills owned by the Dead River Company. One
of these mills is in Princton, the other in Stillwater, The list which 1
have provided also includes one small blueberry farm which the Tribes
would plan to operate. These going businesses should give the Tribes a
healthy starct in their long-range goal of economic self sufficiency and
should have a positive impact in terms of jobs not only for Indians but

non-Indians as well.
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In closing, I would summarize my remarks by saying that I am

pleased that the Tribes were able to negotiate a proposed Settlement of
these claims. The prospect of full=-scale litigation with its attendant
economlc disruption 1s something that the Tribes have always said they
wanted to avoid. At the same time, I must be candid with you and say that
in my opinion we would win that lawsuit if a Court test came to pass. The
long string of decisions in these cases in our favor provides strong support
for that view but hopefully with the propnsal before you, all of that can
be avoided. I thank you very much for you consideration. I would like to
introduce Andrew Aikens, who is Chairman of the Passamaquoddy-Penobscot
Negotiating Committee, who willi speak next and following him, Terry Polchies,
who will speak on behalf of the Houlton Band of Maliseet Indians. Thank
you very much,

SENATOR COLLINS: Thanlk you, Mr. Tureen. Mr. Aikens.

MR, AIKENS: Okay. Mr. Chairman—-

SENATOR COLLINS: Would you lift the microphone upward just a
lictle--chat's 1it., Thank you.

MR. AIKENS: Mr. Chairman and Members of the Committee, my name
is Andrew Aikens and I am the Chairman of the Tribe's Land Claims
Committee, The Settlement Agreement is the product of many years of
work between the State and Indian Leaders. The general members of the
two Tribes have in good faith passed and approved the agreements and we
will, I might add, uphold ocur parts of it. As you know, the Bill presented
here has the support of the leaders in Haine. In our meetings with
Attorney General, Richard Cohen, it was agreed that neither side would

make any changes or amendment in the package. We have not and we expect
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the same in return from the Maine Senate or House.

Briefly, cur claim is the strongest and most halable by any Indian
Tribe in this Country., Unlike the estimates of Mr. Cohen and Mr. S5t. Clair,
we believe our chances of winning are perhaps B0-20; however, we would
prefer not to draw out the matter In Court and we ask that you will
recommend to the full Maine Senate and House the approval of LD 2037.

I might add, we are interested in building a new relationship with Maine,
one of mucual trust and respect and, finally, anyone who is interested in
learning how we feel about people who will reside on the lands we will
purchase, we do not intend to displace anyone. Thank you very much.
SENATOR COLLINS: Thank you very much, Mr, Aikens. HNow, Mr.
Polchies.
MR. POLCHIES: My name is Terry Pelchies. I'm Chairman of the
Houlton Band of Maliseet's Negotiating Committee, Madam Chalrperson,
Mr. Chairman, Members of the Committee, I'm pleased to appear before you
today on behalf of the Houlton Band of Maliseet Indians and to stand
here together with our other Maine Tribal Leaders.

The Maliseet Tribe has always used and occupied the lands in the
St, John Watershed. About a hundred years ago, the Houlton Band of
Maliseet Indians settled in and around Houlton. As the old Indian
hunting economy in Arcostook County changed, our members today are the
descendants of the aboriginal family groups. Most of our members are
full blood and half blood Indians.

Other Maliseet family hunting groups settled to the North in Quebec
and to the East in New Brunswick, Unlike the Canadian-side baunds and

our close relatives to the South, the Passamaquoddy Tribe and the Penobscot
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Nation, the Houlton Band of Maliseets has never had a recognized land
base and we have generally been exluded from Indian Scecial Service
Programs. As a result, we have the lowest income and most disturbing
social and economic statistics of any Indian Tribe in the Northeast.

The Houlton Band of Maliseet Indians supports our brother Tribes.

We have labored long and hard in negotiations with State Leaders to

produce the Legislation you are now considering. Any Legislation before
you such as this must, of course, be the product of compromise. The
Legislation before you is a necessary first step in the process of settling
the Maine Indian Land Claims. It remains for Congress to take the next
step.

The Houlton Band of Maliseet Indians has agreed that the overall
Legislative Settlement Package must (1) provide recognition of the status
of the Band as an Indian Tribe so that deeply needed Federal Indian
Services will be provided to our people, and (2) provide a secure and per-
manent land base that will continue to be owned by the Band and for the
use and for the benefit of our members, our children and their children,
forever. We pledge to continue to work with State Officials and the
Passamaquoddy Tribe and Penobscot Nation and believe that these objectives
can be achieved. Only if these goals are reached can there be a just and
fair settlement for the Houlton Band of Maliseet Indians.

We look forward to a new and productive relationship with Maine and
all our neighbors. Thank you for this opportunity to appear before you
today. Thank you,

SENATOR COLLINS: Thank you, Mr. Polchies, Mr, Tureen, does that

conclude the presentation?
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Dear Mz, Chaleman:

This respords to your raguest for cur views en 5. 2829, a M1l "o de
for the sattlerent of land clalms of Indians, Indian nations and tribes arg
tards of Indlars in the State of Haine, including the Passaquaddy Tribe,
tha Percizeot Hatlen, and the Boultsn Band of Mallseet Indiens, and fer

puzposes,®

He view the settiement of the Indian land clairm in the State of Malne as cre
of the st Isportant fesues in Indian affalos facing Congress today. Aftar
thres and cne=half years of effort a legislative sattlemens Freposal i before
the Congress, cne vhich {3 mpporzed by the State, the Tribes, and the mador
Iardoners in the State, and which has already remived the endorsement of the
State Legislature, That ol {3 predicated upon the suthorization of the
sppropriation by Comgreas of S21.5 rillion to carry cut its provisicm,

At the July 1, 1580 hearimg bafore the Comuittee on 5. 2829, we atated that
brcmise years of continued Jitigation would heve a severs en the pecple
of Malne — both Indian ard ron=Indian — we do not cbject to the Faderal
corgrimution conterplated by the K11, Rovever, we also ralsed a serles of

Tribes, Since then we have mat on gevesal cecasions with officials of the

Stace and Tribes, and we fully sporeciate the efforta the pacties have made to
schieve agreerent an fany of the irportant grovialons of 5, 2828, We have
woked vith tose officials o redraft & tunber of those provisions amd have
achieved & latge beasure of t on substitute lancuage to clarify the
gvertrental respornsibilities and jurisdictional relatiorships morg the parties,
It hea pot been our intent to alter in any way the agteerent between the State
of Halpe ard the Tribe and Percisest latlon with respect to

thelr new relationship. We have only scught to asaist in making thet agreecens
erplately werkahls,

We hrve encloaed & prcposed aserdrent to 5. 2929 in the nature of a substituts,
which we belleve wonld clarify the Frovislons of the bill vhile achering
clenely to the Intent ard substancn of it, We dscixs belov the rore signiflcant
changes vhich our prepesal would pake in the lanusce of 5. 2629 as intreduced,
Diacussion &ong the parties hag nce yut teen conclided with respect to tne
Frovislen of the bill, Section €[b), We have therefere noted in the
trenckymt that the lanquage of thar section is o be supplied. We anticipate
concluding the dscusalon of that provision shortly and will report o the
Cermi ctes on propesed lanpige for it as scon os pessible,
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outside Indian cerritnzy, vhich cannot be 20 held, are much lasy likely o stata
pmddeahstimhrdbseﬁntme'rdbu. The dite chianen mppears to heve lard e
bean bnsed on the assurption that land acqpuisition would begin early in i offic
1981, thus givirg the Secretary amd the Tribes nearly two years within which quizhe
to aoquire lands within Indian territory., It now appears thae howwr quickly {43 0.

S. 2829 is enscred, L& rey be difficult o acpdre the omtenplate? acraage
within the cime limie,

S

Initially, we recontended to State officialy that the Matne Irplementing Acc .
bemndndmacurmmlsmmbypm\ddngfz:nmruustlcdlm 1 e wisl
for cuteing off the creatlon of Indian tervitory, They responded that such

a concesn is premature, and thar the Legislature would therefors be wwilling dalxy
to arard the Act at this time, Hevertheless, we have bean assured by State ! w
Attorney General Richard 5. Cchen that if the apgropriacion of the necessacy

surs 15 delayed so that the 3 ! Sectia
by January 1, 1983, he woul . arisin
Legislature that the Imp 1 lagish
extension of cire, i

reedy sition is delayed for repsons beyond thy i Propas
control of the Tribes, and the State Legislature does not provide for an ! the Und
excemion of the tiee Umit. The Addinistration will seek an sppropriation arlsin

of SBL.5 rillion in £lacal year 1981, ugon enactrent of ar sppropriate settle- : exting
cent,
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The most irporrant provision In 5. 2829 is cleasly Section 4, which Provides
for the final extirguighmant of all Indian land claies In the State of Maine,
we bave revised Section 4(a){l) cf 5. 2829 only to add & proviso which weuld
make it clesar that nothimg in the section should be axstrued to affecs an
ordinary lard title claim of an individual Indian within the State., Without
the proviso the saction, read literally, would estingulsh the title claip of

an Indian hemeowmer in the State whese claim s based cn a Federal law generally
deafgned to protect non-Indlans as well as Indlans, such as lsws governim
federal hone loara.

The elfect of this provision of S, 2829 would be that all Indian land claims
in Haine arising under Federa] las will be extinguished o the date of the
enactrent of the Act. However, the Tribes have cxpressed the conemen that
there 13 no Guarantee that they will recelve the consideration autherized in
the till for their agreemant o glve up their claims, They have therefore
advocated) that the bill be amended to condition extingquishment of the clairg
undac Sectien 4 on the soprepriation of $31,5 milllen by Congress. Ancther
Indlan land claim settlemmnt bill in this Congress, H.R, 6831 cnceming the
Cayuga lard claim in New Yotk State, wvas zmended by the House Intetior and
Insular Affairy Committee to provide for such a conditimnal mendwent, The
Stats of Maine, on the other hand, desires izred{ate extingrishment of the
land claips in order to clear titles in the State as soon as pessible. State
officials noce that the aboriginal title claims of Alaska Naclves wers extine
quished on the date of eractment of the Alaska Native Clalms Settlemmnt Acs
(43 U.S.C. 51601 ot seg.), We think it is clear that Congress does have
plenacy power to extl clairs of aboriginal Indlan title. Tee-#it-Ton
indiany v, United States, 340 U.5. 272 {1955). Nevertheless, we mppreciate the

cnium, t.lr;&mm u\emso:m:tncppmed to an amerdment which
vatld coiition ex shmant on the raxing of the atiors.,
We vish to note, hosever, that under Public Law x—zngq:.?umu-
tions at 28 U,5.C. § 2415 i3 now due to tun on Decesbar 31, 1982. Thus, a
delay in appropriations beyond that date rey force the Tribes to file pro-
tective lawsuits,

Seczions 4(2)(2) and (1) of S. 2829 would extinguish claims of Indian title
arising under State 1ms, We thirk this is an insporopriate subject for Fedaral
legislation, ard indeed, the identical provisions pmar in Seczion 8211 of
the Skate Inplementing Act, Nevertheless, we have agreed to include in our
Froposed amendment larguaye in Hes of those tvo paragraphs which would bar
the United States from asserting as trustee for the Indiams past land claims
arising under Stata lzw. Becwuss of the irportance of the larngquage Einally

extinuishing Indian land clairs within the State, and ip ma
smcific request made at the July 1 hearing, we will be providing the Commttse
with an cpinion of our Solicttor on the effectiveness of the ex ngul skmene

lanquage of Section 4 cf cutr proprmed omerdrent.
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Section S(a] of 5, 2829 would establish a $27 million settlement trust fund
for the benefit of the Passzmagquoddy Tribe and the Penchacot Hatlion, We

have revised Section 5(b) of 5, 2829 i clarify the role of the

as the trustes charged with the :esp:sui.nt.{ of sdministering this fund.
The two Tribes and the Adninistration agreed in February 1578 that any such
erust fund should be administared in accoolance with en agreerent bebween

the Secretary and cach Tribe., The Tritms desire the cpportimity for a rore
lberal investment pollcy than hes historically been authorized for tribal
trust funds under the Act of June 24, 1938 (25 0.S.C. § 152a), We respec:
that desire and are willing to pecmit futurs investrmnt of the trust fund

to be carried cut pursuant to an agreement batween the Secretary and each
Tribe, but we are conemimed that the lanquage of Section S{b){1} of 5. 2823
dons nct edequately protect the United States frem unsarranted liabilicy, The
peovision contalrs the requirement that the Secretary rust agree to "reasonsble
terra® for investment within 30 days of submission of proposed teow by the
Tribe. Ve belleve that this {s & difficult standard and an unorkshle

In oux propesed amandrent, we adopt an spproach suggeated ln the 1577 Final
Report of the American Indian Policy Revies Compission, Under that spproach
truse fundy could be utilized by for porentially rore profitabls
jrvestmnts, but only after the Tribes specifically release the United States
from lisbilty in tha event the chosen fnvestrent results in a loss,

A proviso in Sectlon 5{b}{3) of 5. 2829 would require each Tribe to experd
annually the income frem §1omdllion of Lts portion of the Settletent Fund
for the benefir of tribal members cver the age of 60, We understand that
this vags an {rporeant factor in discussions of the proposed settlement
tetwsen tha tribal negotiating comittees and the mecberships of the Tribes,
ard we &plaud their desiro to provide special assistance to the Tribea!
Bowover, we questionsd whether such & on should
zppear in the H{11 since the Secratary has no responsibility under the
1l for any distribtution of trust fimd income, a point which been
upon aspag all the parties. Tribal officiala have assured us
the Tribes alene, nct the Secretary, who will b= tesporaible
ture of trust fund income for the benefic of tribal membecs over 60.
i.lght;.nguthla: understarding, we do not cbject o the provision remainlng
n -

Section 5{c) of 5, 2929 would establish a 554.5 sillien Land Acquisition Fund.
The Tribes had insisted vpon the acguisition of 300,000 acres of average qualliy
Maine wecdland as the inteqral term of the settlement of thelr land claims.

Oux appraisers have deterwined that 554.5 million is sufficient to acquire

guch weedland, hut ve believe the legislation should ot be tied wo any

given acreage figure, since woodland of varying quality may becoms available

in the markatplace at any given tire.
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nwmmammwmsmmmnfy that the title o
mmmin:nammdmymuhﬂawmmmsumlntr.nr.
for the Passareouoddy Tribe or Penchscor Hation, Lards acrpd red for the Tribe
or Retion cutside Indlan kerritory shall be held in fee s
Tribe or Hation. Our ed Seceion 5{d) also contairs at
the Secretary to takes lands within Indlan territory In tnust af
been irdeperdently ammwmpwmummum
mumwmemmmmhuﬂnamumﬂm
outside Indian tarritory which wanld later be usad ot excharge parprmes once
addirional lands within Indian tertitory go en sale.

The title o lands saqired for the benefit of the Foulton Bard of Mallseet
Indlams is also addressed by this subsecrico, The Bard desires to acquire
lands in eastern Aroostook Camty which weuld b= held in trust for them

the United States. Offlclals of the State of Halna, however, initially
objected to the scquisition of lamis in tryst statiia cutside the boundaries

of Passamaquoddy Indian Territory or Penobscot Indian Territory. Wa havg
sought o accommsdate both thelr concetms by redrattirg the subsection o
euthorize the Secrmtary to aoptire lapds in tpust for the fiaslton Band, But
only after cixalning the concurrence of atiorized Scate officials to the
acquisition. We have provided further that. the Houlton Band would be authorizsd
to enter into contracts with prrepriate govermment agencles for the provision
of garvices, similar tn those ve recomend below with respect to the Pass.
Tribe and the Penchscot Nation. e expect that State and Band offlcials will
work togecher in good faith to identify suitahle lands for the Houlton Bard,

The revised aubsection also provides that notwl thstardimg the provisiom of
the Act of August 1, 1848, and the Act of Febtuary 26, 1331 (40 U.S.C. 5§
tuymynqdrehrdwﬂarttﬁamimaﬂylfﬂn
Sem:atyudthemrutﬂmhndhaveagnedupmﬂmidendtyuﬂ:hc
hmmunldmumnﬂnpa:&m;ri:euﬂuhertemo!mo. The
clied provisions allow Federal aencies b0 ueilize condemmation procedires
of land for Federal purposes, Our p

Section S(e) of qur preposed amendent s rew, At the July 1 hearing we
ﬂprandﬂmvlewtha:mredunlnmeyshwldhepddcut!w'r:iha—eithe:
¢ land acudsielon — until they each have stipulated
to a final dsmissal of their claing, This subsecrion would condition the
Secretary's aithocity to exgend the two trust funds for the barefit of the
Tribe, the Penubscot Matlon, and the Houlton Bard of Mallzest
Indiams on a firding that aythorized cfficials of sach of the Tribes have
tmcutad documents relimuishing 2l] thelr clalms and have stipulated o

— e,
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a final judicial disxiszal of thelr clairs, Such rellmpiishwents and
dlamigsals will Lrsuze that thera aan be no foture claim agairst the Unlted
Seates for the extinguishment of tha InMian claims effected by this
legislative settlemnt.

Our preposed subsection {£) of Seczlon 5 1s a clarification of sectlon Sis)
of §, 2029, Subsection (£} provides that the Indian Noninterooursa At
{25 11.5.C. § 177) shall not be spolicable Ln Haine, but that lands in Indian
tacri tory or held in tmtbrmamlmnmrdoEunwtlrdel
nevertheleas be subject restrictions agaimt alienaticn. Paregraph (3}
provides spacific, though limited, asthorizations for tha aliemation of such
tzust lards, These are corsistent with the teoms of the proviso to Section
S{e}{2} of 5, 2629, except that a specific authorizatien for rights—ci~way,
with the coment of tha affected Tribe, Hation, or Band, has teen added to
provide for clghta-of-way without resart to condeznation. The suttorization
for excharges in Section S{£){3){E] has been made more Flexbla by
inserting lanquage taken frem Seczlon 206(b) of the Federal Land Folley ard
Management Act {43 U.S.C. § 1716}, Without sach Elexiblliey such an
suthorlty may prove useless because it is often dEfialt o find exchange
1ands of precisely equal value. Finally, the suthorizatiem in S. 2829 for
o which must ba relnvested within ©Jo years
sed in prooosed Seczion S(£}{3}{F) to reflect tha Tribes’ intent
that sales be suthorized only Lf the Secretary has already made specific
atrargements for the acquisition of ceplacesent lard.

secticn S{£} of 5. 2829 wauld require the Secretary to aggee within 30 days 0
*reasonshle tecms® for the management ard admintstracion ¢f land held in trust
for the P Tribe and Penokmeot Hation. ¥e balieve the

outlined in this subsection are unieldy but, rom irporzantly, exdscing Federal
laws and requlations provide adequate authority for the Tribes to manage theic
o/m truat larda. We have therefore rewritten the mrovision, which sppeard a8
Saction 5(g) of cur preposst aerdrent, to restate exsting 1o which weald
suthorize the Secretary & enter into land managerent with either
Tribe in accardance with Section 102 cf the Indian salf-Deterzination Act (25
.5.C. § 450€}. Wa nota that the contract declination of that Act
ard existing requlations wenld be moplicable to such agreements,

In qur proocsed acendrent ve have alded m new sutsection (h) o Frovide for
condemnation of Passarajucddy, Pencbscot. and Heulten Band lands Lo acoordance
with stats lav relating to such lands, This suhgection is necessary becauss
Indian trust or restricred lands may not be condemed under stata lmw without
Corgressional antorization. Cogressional asthorizaticns have generally
ragdred that the crdermation be in Federal eourt and that the United States
tn a party. We believe it weuld be meise to dlverge from this practice.
sutmeesion (h) also specifies the dispesition of the capensatich recaived,

At the July L h
§. 2829, shich
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The disposition specified & frey slightly feem Section §
that it channels i  Po
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to uthebmadmmptima{judsdc:immlndlmm
Stats of Malna, A:madabcve.uwiube olthe

eporting o the Comittes on
Section 6(b) as scon ag disalsuimmlt is Cmc.ludz.

Qur prepoaed amerdmant contaims a ned Section 6(c) o make shsolues]. clear
the intenticn of the Farties that ghe Fedara) not hny

"Indl an country®

State of Malng,
48 0.5.L.H, 1537 (13

. = concern viu l:hag a;s litigarien
sary, P & Section 6(d)(2) weula
Frovide insteadt 5 Procedure for nlai:ratir\f.: futtre truge
tnd {nceme o credi tom of phy B/ Tribes, € that provision
::l&mt ;.:zy b::::miredh fvmdcmui a uofm:eyjndgnnr.n
st either ﬂusegufac:mlccru after the date o
Sractrent of the bill, § o

raking an 22Sigroent to the Judgmen
the right to recsive futype income &ran the Settlemant Fund hotwt thaean
the provisions of the Antl-hsstgrment ace 131 Uos.o. s 203). ™

Under Sectien 6{d) of 5, 2829 Congress vayid @sent in advance to amand-
Pent of the Maine Iuplmntlrganaslmaaa the Tribeg greed m:g.ud,
L. The breadeh of this "corgents GAVe Uus cause for concern.
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Section 6(f) of axr proxned aendrent 1s ldentical to Section 6(e) of 5. 2829
It autiorizes the Passmmequoddy Tribe and Panckmcor
dgictlon, separate and distinct from that of Malne,

dicrien over thelr lands in Indian territecy, which mmany that mo other
mnicipality, the maln unlt of local govertment {n Maine, may aserclse any
osthocity ovar tribal affairs in those areas, Lands and personal property
in Indian territery may not be tased) nor may incme from the Settlemsnt
Furd, The Tribes and thelr mentecs shall for the mot part be ctherwise
subject to State tanes,

We ncte that Section 6208(2) of the Maine Inpletenting Act wanld tequre the
Passamauoddy Tribe and the Penchecot Naticn to make payments in lleu of tams
for trust lands within Indlan territory. As ve pointed cut at the July 1
bearing, ve prefer that, instead of caking in-lleq paypents, the Tribes merely
negotlate contracts with tha tounties and cther districts for the movision
of services. Nevertheless, this {3 a mattar for tribal Sigcretion, and
Section €{e) of air proposed amamiment wauld allowy for Future Jurisdictional
sgreetents to accommdats cur preference,

At the July 1 hearing we cijected to the full falth and credit provision

of Section 6{£) of 5. 2829, 1In leu of that provision the Tribes and Stata
have offere) lanjuage which sopears in cur propcsed Section 6(g). It

states that the Passamsquoddy Tribe, the Pencbscoct Nation, and the State

ol Halne shall giwe full falth and credit to the judiclal procesdings of

each other. The parties could sgree to this form of codley without the
coment of Comgress, bt we have mo crjection to its inclusion in the sattle-
ment legislation. There is, of course, no reason why the Tribes may ncs
establish similar conlty with other Jurisdictioms.

Sectian 6{g) of 5. 2829 provides that Federal laws of general applicabili ey
t> Indians, Indian tribos, and Indian lands shall rot be spplicable in Maine,

-
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= applicable in Haine,
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aaserequoddy Tribe, the Penchucet Haticn, amd the Roulton

Band of Maliseet Indam shall be eligible for all financisl benefits for
which 211 cther Federally recconized Indian tribes are eligible, Wa fourd
this provision troublescre angd confusing {in that Fedaral flrancial beneficg
©o an tribes vould be dvorced frem general Federal atatutes 1icabla
to Indians., Mzmasuhjec:ctmasa.Buunwnh wﬁm

the State ard Tribeq, and agresment was reached on the language of cur
peeponed Section §(h).  In sbort, this weuld Povide that no Fedaral law o
requlation (1) vhich accords or relates to » special status or right of or
to any Indian, Indlan nation, tribe oo band of Indians, Indlan lands, Indien
rewrvations, Indian camtry, Indian territory, or land held in truse for

leas, among others,
s the Indian trader statutes (25 U1,5.C. §§ 261~264) ard the previsten

Gf the Clean Air Act Azerdments of 1577 vhich pentits Indian tribes to
desicnate alr quall ty standards (42 U.5.C. § T4N).

Section 6{g) of 5. 2829 alap srates that the P, Triba, the Penobeomt

Mation, and the Houlton Bard of Hallseet Indiarg are Federally-recoomized

Indian tribeg and that they shall be ellgibla for Fedaral financial programs

on the same asis as all cthar Pederal ly-recognized Tribes, Since the Hil

conterplates significank acpedsitien of lands to b2 held in trust for tha

Tribes, wa read this provision to rean that such trust landy should be treatsd
Indian reservarlons for purpmes of the provision ef Federal Indan services,
do cx object o the Poovision, so interpretsd,

an
e
Heluvuusnlncludedap:m to this subsection which would Urie the mecber-
ship of the Houlton Bard of Mallizest Indiars, for purposes of the Peovision
of Federal services or benefits, to parsons who are citizens of the Unleed
5::5- This is simdlar to the Umitacion in Seczion ] of Public Law 95-375

sl

Hith the sgraetent of the parties we have included in our propesed amendment
A nev Section 7, vhich would clearly pecmdt the Tribes to orvanize for

thelr commn weifare ard adope comtitutions or charters. While we have
hemmuredbyatmm for the State nEHalmthattthmmnday
mmmmm&mmm&mp:mnm under Scare lav tn
avall therselves of the bensfits of the status of runicipalities of the State,
we balleve it preferable 1o moke clear that this cotion emtimues t exdste
under Federal lmy, And, sines these Tribes will te adminlstering large land
toldirgs am valushle a3sots, the adeptien of crganic wverning documents,
vhich veuld be £lled with the Secretaty, seers advisable.
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Our preposed Sectlon 8 (£) would meke Section 102 of the Indian Child Welfare
Acz of 1979 (25 U.5.C. § 1912) zppliczble to the Houlton Bard of Malisese
tndiars, Officials of the State of Maine corsented to this provision ard we
have to cbjection to Lt.

Section 8(b) of 5. 2029 provides that the eligibllity for or recalpt of pay-
rents from the State of Maine by the Pessamapeddy Tribe and the Penobsoot
yation pursiant to the Maine Implemnting Act shall nck be comidered by
Federal agencies in detsrmining the eligibllity of elther Tribe for Federal
financial aid programs, To clarify this provisien, which sppears as Seccion
5{b) of our propcaed amerxivent, wa have addad a proviso o the effect that
Federal agencies shall nct ba tarred by this seccion fros considering the
actual financial situaticn of the Tribe.

Section 8(c} of S. 2829 would prevent Pederal agencies fron corsidecing tha
avallabllity or distribution of funds pumsuant to Section 5 of the bill for
papases of derying Federal financial assistance to Indan houssholds or to

the Passamameddy Tribe or Pencbacot Nation, We read this provision o

refer only to inoome froo the Sattlement Fund to be estsblished pursuant to
Section 5(a), and expact that the o0 Trites will otherwise be treated as
ccher tribe imofar as their income from other sources are concarmed, { n
inccoe derived from land ot natural rescurces acquired pursuant to tha Act.

As read, the mrovision is uncbjectionsble, It appeary as Sectlon 8(e) of

it proposed amendment.

The OfSice of Managerent and Budgat has advised that thare is ro cbjectilon o
tha presentation of this report from the standpoint of the Adninistration's
ProgTan.

RISV




105

Amrdmant to S, 2829 in the -
Nature of a Suteeieire

Strike cut all after tha enacting clause and insert In deu therecf the
following:

That this Act may be cited as the ‘nalmlrﬂianm.m&tdmt
Acs of 19gne,

COMGRESSTENAL FINDDNGS AND DECYARATION OF POLICY
== L AMTICH OF FULICY

Sec. 2. (a) Congress hereby finds ard declares that:

{1} The Passamaquerddy Tribe, the Penchseor Hation, and the Maliseer
Tribe are asserting clains for pessession of lands within the State of
Humuﬂza:damqa on the grounds thae t.“lalardslnmtsﬂnnuem
cxiginally trarsfacreg in violatien of law, including the Trade ard
Intertoursy Aot of 1790 (1 Stac. 137),
‘ersions thereof,

or subdequent resnactrones er

(2) The Indiars, Indian rations, and tribes and bands oz Indlars,
other than the Passarequoddy Tribe, the Perobocet Macion and the Houleon
Bard of Mal{seet Indlams, that once =2y have held aboriginal title to
dands within the State of Malne long 290 abhardonad their abariglnal heldings,

(3) The Penctscot Haeion, as represented es of the tire of passasge
of this Act by the Fenobscor Nation's Govermnor ang Couneil, {3 the sols
Successat in intermst m tha ehoriglnal entlry genetally known as the

Penabscor Narion vhich years am claired abcriginal title o cortain lands
in the State of Malne,
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{4) The Paasamaquoddy Tribe, 23 represented as of the tire of peassage
of this Act by the Jeint Tribal Concll of the Passamaqeddy Tribe, is
tha sole successor in interest to the abeviginal entity generally knam as
the Passamaquoddy Tribe which yoass ago claimed aboriginal title to
cartain lands Ln the Stats of Haine.

{5} Tha Foulton Bam) of Mallsest Indians, as represented as of
the tire of passage of this Act by the Baulton Band Camcil, 1s the sole
successor in interest, ag @ lards within the United States, to the
sboriginal entity generally Jnowm as the Haliseet Tribe which years agp
claired aboriginal title to certain lands in the State of Haine.

{6) Sutmtantial economic and soclal hasdship to & large number
of lardamers, citizers and cxmnities in the Stats of Halne, ad
therefore to the econowy of the State of Maine as a whols, will result Lf
the aforesentionsd clalms are not resolved promptly.

{7} This Act represents a good faith effort on the part of
Cangress to poovide the Passasequoddy Tribe, the Penchacer Nation and the
Houlton Band of Mallsest Indians with a falr and just settlerent of thaip
land elairs. In the absenca of cogreasfcnal action, these land claims
weuld be pursued through the courts, a process vhich in ald likellhead
would eormuru many yeass and thereby prowte hostllity and uncertainty in
tha State of Maino to the ultimite detrirent of the Passamaquoddy Trite,
the Penciwcor Nation, the Houlton Band of Maliseet Indlans, their mesimrs,
anrd all other citizens of the State of Maine.
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{8) The State of Malne, with the agreement of the Paseamaqonts,
Tribe ard the Penckeese Hation, has enacted leglslation deflinirg the
relationship bepsean the Passamxpoddy Tribe, the Penobecst Ratlon, and
thelr rerters, ard the State of Malne,

{91 Sincw 1820, the Svate of Maine has provided fipecial services
to the Indlans residing within its borders, including the pecbors ef the
Fassanpqueddy Tribe, the Pencktscot Nation, and the Boulten Band of Malisest
Indians. furing this same Feriod, the United States provided v special
services & the respective Tribe, Nation o Bard, and repeatedly denled that it
had jurisdietion cwer or msporsibllity for the sald Tribe, Nation, and
Bard. In view of this provigion of special services by the State of Halne,
e ring submtantial expenditures by the Stats of Haine and pade by the
State of Malna witiput beirg raquired to &o 9o by Federal law, it iz the
intent of Congress that the State of Haine net be requiced further
contribute directly to thisg clairs settlemsnt,

{b} 1t is the purpese of tuis Act—
(1) mmﬁndmdonﬂntiﬂumluﬂinumsntlufuaim
resulting from Indlan claims;

{2} umdﬁrﬂnsumofmrhmardmmmmm in the
Statn of Malne;

3) © ratity the Maine Inplementing Act, vhich defines the ralationship
bebueen the State of Maing and the Passaragueddy Tribe and the Penchecot Nation,

®ITEPL D tha extent thar it ig inccraistent vith the Fovisions of this Acty
and
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{4} to conflon that all crher Indlams, Imdian ratiors ad tribes amd
tards of Indians not or hereafter existing or recognized in tha Stats of
Maine are ard shall be subject to all laws aof the Stats of Maine, as
provided hereln.

LEFINITIOS

Sec, 3. For purpases of this Act, the term—

{1} ‘"Heoulton Band of Malizest Indlarm® mmars the mole sucemssor
to the Maliseet Tribe of Indiams as corstituted in aberiginal times in
what i3 now the Scats of Maine, and all lta predacessors and successacs
in interest, The Aoulton Bard of Malisest Indiams is represented, as of the
date of the enactment of this Act, as to lamds within the United States, by the
Haulten Bamd Coanell of the Houlton Bard of Maliseet Inciansy

{2) "Indlan territory® mam (A) the Passzmaquoddy Indian Reservatlomy
(B} the Penchscot Indian Reservation; (C) uneil Januey 1, 1583, the lands in
the State of Malna of Great Horthern Hekocsa Corporation located in T.1, R.8,
W.8.K.P. (Lowelltosm), T.6, R.1, H.B.K.P. (Beleb), T.2, R.10, W.E.L.5. ard T.2,
R.9, W.E.L.5.; the land of Rmymidsa Compamy located in T.1, R.5, W.B.K.E. (Jim
Perd), T.4, 2.5, B.K.P.W.K.R. (King an2 Bartlatt), T.5, R.6, B.R.P.W.K.R. and
7.3, R.5, B.XK.P.H.K.R.; the land of the helma of David Plrgree located in T.6,
R.8, W.E.L.5. amy porticn of Sugar Island in Moosehead Lake; the lands of Prentiss
and Caclisle Carpany located in 7.9, 5.0.; any portien of T.24, H.D.B.P.P.; the
1ands of Bercram C. Tackeff or Northeastern Blueberry Corpany, Inc. in T.19,
M.D.B.P.B.; any portion of T.2, R.8, NW.P.; any poreion of T.2, R.5, W.B.K.P. {
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ompany, Inc. in T.19,
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Stremmly the lands of bead River Corgany in T.3, R.9, HH.P., T.2, R.9, N.H.P.,

1.5, R.1, N.8.P.P. amd 7.5, N.D,B.P.P,y any portien of T,3, R.1l, N.B.P
portion of 7.3, N.D.; any portion of T.4, K.D,; any poction of 7.39,

P.} any

M.D.; amy
portlon of T.40, M.D.; any portion of T.41, H.D.; ary pereion of 7,42, H.0,B.P.P.;

and the lands of Diampd Intermational Corporation, International Paper Comgany

and Linceln fulp amt Paper Company located in Amgyle: Provided, That “Indian
tarrd tory™ within the reanirg of this subparagraoh may mot exceed 300,000 acres
of land; and (D) any other lards designated as Passxadqueddy Indian Tarl tory
or Pencbscet Indlan Territory putsuant to the laws of the Stare;

(3} "land ot natural rescurces® rpars any real Property or natural
fesurees, ot any interest in or right imolving any real FToperty or natural
resaurees, {ncluding but without Limitation minerals ard mineral cights, tirber
and tinbwr rights, water and vatar tights, and hunting and fishing rights;

(4} "Land acpd sition Rund® tears the Malne Indian Claims fard
Acqisition Pund estahlished under Section 5{c) of thim Acty

(5] "lavs of the State® means the Comstitution, and all stanytes,
regulations ard common laws of the State of Maine ard jts tolitical subdivigions,
an? al) subseqmnt amroments thereto or judicial interpretations thareot;

{6) “Halne Implementing Act® reans Sectien 1 amd Section 30 of the
“Act o Icplement the Maine Indlan Claims Settlernnt” enacted by the State of
Haine in Chapter 732 of the Public Lews of 1979;

{7} “Passamaquoddy Indian Reservation” roans those lands as defined in
the Malng Implenenting Act;

8} “Passamaniddy Indian Territory” rears those lands as defined in
the Maing Icplerenting Act;
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(2] *passamxqunddy Trita® means the Passamaquoddy Indlan Trika, 23 ] ;m
mdmminmgmmwmlumwm-@m t 8 m
{nearest. qhe Passamaqoddy Tribe is representsd, as of the date of the enactiunt : M

of this Act, bytheddn:‘r:ibal:mtdld the Passamaquoddy Trite, with separate I
!

Camells at the Indian fourship and Plaesant Point Resacvatiors;

peara thosa lands as defined in the Sec, 4.

e 3 o
Maine Implementing Act: | witin tha U.
{1 rpepchscct Tndian Territory” mmans timse lands as defined in the Halm | Fecoimooc Na

Irplesenting ACt: ]
(12] “Penchscoe Natlon™ means the Penchscot Indian wation as constituted | of Kaine, £z

{n abeciginal tires, and All its predscessn ctiTndiars,
Pencbscot. Natlon s represented, a3 of the &3 feomcnes o= 2
with the Con

the Penchscot Nation Gowernot amd Comclil;
£ the Interiocy | 23 ::1_ Dot

ndian Claiss Settlerent Furd

{10} "Percbscos Indian Reservation®

= and successors in Lnterest. The

uddmmntu!thlsm,b[

{13} "Secretary” roans the Seczatazy O =
54, 1 Stac,
2 verxion
establighed under Section 5{a) of this Acty and e
trarafer eff
(15) "transfer” includes Bt s pot limited to any voluntary of involunten
notalng in ¢
conveyance; amy reamsaction
oy 4
the purposa of which was © effect a sala, gant, lease, alloTrent, partition, ot w, ivide
e
ar cirorutance that reculted in a charge in [ i
Irtiars.
ot control of land or natural resturces.

{14} “Settlerent fund” means the Haine I
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Indien, Tndi
the Gents ar
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N 1 ‘TRIBE mmmmrmmi mmmwmm )
s in \ |
ate of the enactment AD

i th sepazpta f HITEIN THE STATE OF MADE

s} E Sec, 4. {2)(1) Ay transfer u!luda:mmumlnaudlwm ]
) a8 defined in the 1

@ defined in the Halne

of xine, from, by, armb&hal:ntuylndian, Indian nation, or trike or band
| of Irdlars, including but without Ui tation any trarsfer pursuant any treaty,
;i' cmpactursumuotwsute,shaubndeaedmluwhemmdelnnm
| vith the Comtitution ard a1} laws of the United Starey,
| Uritation the Trede and Interceurse Ace af 1790, Act of

iticn as constituted
In interest. The

ent of this Act, by including but without
July 22, 1750 {ch, 33,
§4, 2 stat, 137, 138), and all amercments thereto ard al1
and varzions thereof, mr.lCnngruuhe:ebydou PePTove and ratify any such

tramfer effective as of tha daea of said transfer: Provided, however, that
nnu:lnginthissecﬁmuha.uhemtmel o affect ot elimina

1
Setelement Fund

oluntacy or involuncary

e e
L e i ey

te the claln of
1 any transection 27 individual Irdian {except for any Fedoral cammn Lo frasd elsim) vhich s
Fent, pritlon, o Pirued under any Las generally desloned o Frotact non-Indizns ag well as
3in a change in |

Irdiars,
£ natural resources.

| {2) The tinited Statey i barred f7om asserting on behals of any
i

Intlan, Indten paeion or tribe or bard ef Indians
the Statn

any claim under the laws of
arising tefore the date of this Act ard arising from any tramfep of

1am or matural rescurces located anyuhere within the State of Halne, including
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hut withour Mimitation any transfer pursuant to any treaty, COTpACT OC Statite
of any state, on the grounds that such trarsfer was not made in accordance
with the laws of tha Stata.

{b} To the extent that any ttamsfer of land or naturs) rescurces descTibed
in subsaction {a){l) of this section may imolve land or natural resaxces to
Wiich the Passamequoddy Tribe, the Penchscot Nation, the Houlton Band of Hallsses

i
‘o
1

Indians, or any of thelr tecbers, or any cther Indian, Indian nation, ocr tribe
oF tand of Irdlar had aboriginal title, such subsection (a) (1) shall ba reganiml
25 an extingsishment of sald shociginal title as of the dste of such tramsfer.
{e) By vittus of the sppoval and ratification of a trarafer of land oo
natural resources effecred by this sacclon, of the estinguisheent of aboriginal :
title effacted thereby, all claizs ogalrst the United States, ary Stata ot
subivision thereof, er any other parson oc entlcy, by the Passznaqueddy Tribe,
the Penchscot Mation, the Houlton Band of Mallsest Indiam or any of theic
mrbers or by any cther Indian, Indlan pation, trite or band of Indians, or any
predeceszors or successors in interest thereof, arisimg at the tire of or
subsequent to the tramfer and based on any interest In or right invalving sudt:’
1ard or ratipal resources, including tut without limitation clajms for trespass ||
drages or claim mmmm.muauﬁammmandﬁ-:
date of the tramfer.

ESTABLISIMENT OF fWNIS

Sec. 5. {2} Thare ls herety established in the Uniced Staces Treasury a
fund €0 ke knoum 23 the Haine Tndian Clains Sectlersns Rud in vhich $27,000, 500
shall be depaited following the appropriation af sum authorized by Section 14,
cf this Act. ]
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Sattlerent Purd for the benefit of their vespective masbers who are over the sge| G o
of sixty, Cnoe peyrents undar this paragrsph have been made to the Tribe o |
Macion, the Unlted States shall have no further trust responsibility to the r
Tribe or Hation cr their metbers with respect to the sxs paid, any subseqent | of Mo o
dlstribution of these sum, o any [Xoperty or serviees purchased therewith, o DLTaR St
{c) There 18 hereby established in the Unlted States Tressury a fund to bnid @
knom as the Maine Indian Claims tand Acguisition Fund in which $54,500,000 ‘Bsiials o
shall be deposited follndrg the spprepriatien of surs authortzed by Secticn BET =
14 of this Acz. : ﬁ.u, i
(d) The principel of the Land Acquisition Fund shall ta apportioned as ! ﬂ!ﬂl"ﬂ'm
Eollowm: 4 i which w
{1} $900,000 to be held in trust for the Boulton Bard of Maliseet »] dan? ‘o natur
Indiang) 4] the ‘o sion
(2) §25,500,000 to be beld In trust for the Passamequoddy Teibe) and - 1 amenied, and :
{3} $26,800,000 to be held in trust for the Penchmcot Natien. I sy may
The Secretary (5 authorized and directed to expend, at the request of the §  cstemitle o
affecred Tribe, Natlon or Band, the principal and any lnecme accruing to the : crtarmible or
respeczive partion of the Land Acydaition Furd for the purpcse of acpicing il of (e Lo
lard or natural resauces foc the Passanaquadly Tribe, the Penctacot Mation, - | cther teom a
ard the Rouleon Bard of Haliseet Indiars and for no other purpose. Lland or ‘the Secratary
natural resources acquired within Indian tecritory for the Passamxpualdy Tribe t
and the Penchscot Hation shall be held in trust by the United States for the | adveme © th

benefle of the respactive Tribe or Natien. Land or natural rescurces acquired ¢ Doited States
cutside the baundaries of Indian territory shall be hald in fae sleple by the o in trust for -
respective Tribe or Hation, and tha United States shall have no further trust - {e)

respomsibllity vith respecs thereto. The Sscretary Ls also authorized to take o Triba, the Pm
depcaited {n |
section unles:
Tribe, Nation,
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in trust for the Paasammuaddy Trite or the Perchseor Nacien any land or natur-
al resources acquited within Indian territory by purchass, glft, or exchange
by such Tribe or Nation. Lland or nacural resamces acqulred \d:hl.n‘:he State
of Malne for the Boulton Band of Maliseet Indians shall be held in trust by
the United States for the bensfit of the Band: Provided, That no land or
natural rescurces shall be =0 acquirad vithout the conamrence of asthorized
cificials of tha State of Maine. The Bculton Berd of Heliseet Indians is
authorized to enter into contracts for peyment for the provialon of services
from the State, conty, or mydcipality emrcising jurisdiction over the
lamis m acquired, anrually nct to exceed an amunt egual to the real property
caxes which would have been levied in the given year acairst the owner of the
land or natural rescurces, were thay not omed by the United States. Hobwithstanding
the provisions of Section @ of the Act of August 1, 1888 (25 Stat, 357}, as
amerded, ard Seccion 1 of the Act of February 26, 1931 (48 Stat. 1421), the
Secretacy moy scquire land er patural resamces under this secticn from the
catergible omer of the land or natural rescurces only Lf the Secratary and the
eatensible cmer of the land or natural resources have agresd upon the ldentlty
of the lard or natural resources to be sold and upon the purchase price and
crher terms of sale. Subject to the scresment required by the preceding sentence,
the Secretary may institute cordemation proceedings Ln order o parfect titie
sstisfactory to the Attomey General in the United Statea and condern lnterests
adverse to the ocstersible owner. Except for the mrovisioms of this Act, the
United Seates shall have no cther asthority to acqulre lands or natural rescurces
in oust for the benefit of Indiany or Indlan tribes in the State cf Malna,

(e} The Secretary mey not expend on behalf of the Passamagpocddy
Tribe, the Penctscot Hation, or the Houlton Band of Haliseet Indians any mume
Sexnited 1n the funds estsblished parsuant to subsections (a) and (¢} of this
‘Tzl unless and until he firds that aithorized cfficials of the respective
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:Mmunumtwmdﬂedwm“i. 11, and 12 of this Act amd by
Section 6211 of the Maine Ieplepmnting Act, incliding stipalations to the
finel judicisl diszissal of thelr clairs.
(£3{1} The ovisios of Secticn 2116 of the Revised Statutes,

shall not be applicable to (A} the Passamerqueddy Tribe, the Pencbecot Hatiom
or the Houltsn Band f Maliseet Indiars or any other Indian, Indian natien og
tribe or band of Indians in the State of Malne, of (B} any land ot natural
rescurces omed by ot held in trust for the Passamoouoddy Tribs, the Pencbscot
Harion ot the Houlton Band of Maliseet Indians or any other Indian, Indlan
nation or trite or band of Indians in the State of Maine. Except 23 provided
in subsection [£1{2), such land or natural resources shall pot othetwise ba
subject to amy restraint on alienation by virtue of belng held in trust by the
United States or the Secretary.

(2) Except as provided in parsgeazh (3) of this submectlon, any trarsfer
of land or natural cesocurces within Pagsanaquoddy Indian Territory or Penotmcot :

Irdian Terzitory, or teansfec ot land or natural resources hald in trust for

tha Houlton Bard of HMaliseet Indlans, except (A) takings for public uses corsle- j

tant with the Maine Implesenting Act, (3) tokings for public uses purIuART /-]
the laws of the Unlzed States, ex (C) tramafers of individual Indlan usa
agsigrments from one macher of the Passataquoddy Tribe, Penobscot Hation, or
Heulton Band of ¥aliseat Indiars ta ancther fesber of the same Triba, Haticn,
or Bard, shallmvuid_n_h__i._tll_tguﬂwtﬂmtw validivy in law or equity.
{3) Lland or ratural resdurces wizhin the Passazaqueddy Indian Terrltory

or the Penchscet Tndlan Tersitory or held in tzust for the benafit of
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the Houlton and of Maliseet Indiang Fay. at the request of the respecei vy

Tribe, Hation, of Bend, be—

fA) leased jin accordance with the Ace of August 9, 1555 (89
Seat. 539), as aTended;

(8] lsased in Eccordance with the Act of My 11, 1938 (52 Sear,
H7), as arended;

(€) =pld in accomdance vith Section 7 of the Act of Juns 25, 1910
{36 Stat. 857), as amended;

) subjeczed po rights-e:-way in accordance with the Act of
February 5, 1940 (52 Stat. 17);

€] exchanged for other lard or natural Tesources of

mlmlﬂt
ot if they sre not equal, the values shall be qua.uzedbythemanto:
Foney to the grantor or to the Secretary for deposit in the Lag Acquisision

Hatlon, or Bard, as the elraumtances
requi re, solnqasmm.daesmt umdzs;o:mnumofme total valve of

the Interests in lang to be transferred by the Tribe, natlon, or Band; and

(F) sold, orly Lf at the bimm of sale the Secretary has entersd
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(h}(1) Trust cr restricted land ov natural resources within the Passarecuoddy |

or Pencbscat Indlan Resarvatiens mey ke condemed for public purpcces pursuant
to the lzws of the State of Haine relating to such lands. In the event that
dawmummruntaﬂrqulnmmmoﬁ subsritute land to be added
tn the reservation, such land shall becom a part of the reservation in
accordance with tha lawa of the State of Maine and upen notifieation to the
Secratary of the Interior of the location ard bourdaries of the substitute
1and, Such substiture land shall have the same truat or restricted status as
the land taken, o the extent that the conpensation is in the form of monetary
procesds, it shall be deposited and velnvested as provided in paragraph (2) of
this sutseczion,

{2) Trust land cf the Passamcuoddy Tribe, the Perchacot Katlon o
the Heaulwn Band of Malisest Indians pot within the Passamecuoddy of
Perchscet Reservations may be cordermed for public purpodes pursuant to the
1aws of the Stata of Malne rulating to the condemmation of such land, The
procesds frem any such cordemnation shall be deposited in the Land Acqui-
sitlon Fund estsblished by Section 5(c) and shall be retnvested in acreage
within unorganized ot unincorporated areas of the State of Maine ot in
Indan tertitocy. When the proceeds are relovestad in 1and whose acreage
docs not exceed that of the land token, the lard shall be acquired ip tzust.
When the proceeds are {nvested in land wvhose actoage exceeds the acreage of
the 1and taken, the respective Tribe, Nation or Bard shall desigrats, with
the approval of the United States, and within 30 days of such relnvestment,
that portion of the land acquired by the reinvestrone, noc to exceed the area
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taken, vhich shall be acquired in enose, The land nct acquired in erust ahall
be held in fee by the respective Tribe, Hation, or Bapd. The Secretary shall
cartlfy, in writing, to the Secretary of State of the State of Halne the
location, boundaries ard status of the land A red,

{3} The Unlted States shall be a Party to any condermation action
under this subsection ard exclustve Jurisdiction shall b= in the United
States District Court for the District of Matne: Provided, That nothing in
thia section shall affect the Jurisdiction of the Maine Suerior Ceurt
Frovided for in Section 6205(1}{A}) of the Maine Implerentdng Act to review the
tinding of the Public Utility Commlssion er a public entity of the State of
Maine.

{i) When trust or restricted lard or ratural resources of the Passamaqueddy
Tribe, the Penotacot Matien or the Hoslton Band of Maliseat Indinns are
crdemed pursuant & any lav of the United States other than this Acz, the
Froceeds pald in compensation for such conderrarion shall ke depesited and
relrvested In accordance with subwection (hH2) of this sacticn.

AFPLICATION OF STATE LN

Sec, 6. {a) Except as ctherviss Frovided in subsections {d) ard {a)
of this section, all Indians, Indian nations, tribes, and bands of Indians
in the State of Haine, ccher than the Passamacnoddy Tribe and the Pembscot
Hation and their pentnrs, ard any hndsurmtmlrummsmdb;w
soch Irdfan, Indian rarien, tribe, or band cf Indians ard ay lards or
fatizal rescurces held in truse by the Unlted States, or by any other perscn
or entity, for any such Indian, Indian nation, tribe, or band of Indlam
Ehall te subject to the civil and criminal jurisdiceion of the State, the laws
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of the State, and o the civil and criminal jurisdction of tha courts of the
Stats, to the sam= extent as amy other person oT 1ard therein: Psovided, That
nothing In this sscticn shall be construed &s subjectlty land or natural
held by the Unlted States in trust to taxation, enambrance, or allenation.

&) ITo be spplied.]

{c] The Unitsd States shall oot have any crimimal jurisdiction in tha 5p _
of Halpe under tha Act of June 25, 1948 {62 Stat. 5, oendad, or the Act
of July 12, 1960 {74 Suac. 469), as arerded. :

{d1(1) The Passamaqueddy Tribe, the Penobscot Nation, and the Houltm B
pand cE Mallseet Indizma, and all members thereaf, and all other Indiams, Indian i |
nations or tribes or tends of Indiam in the Stats of Halpe may sue and be sued
in the coucts of the State of Halne and the United Statss to the sam extent a

any cther entity ot pummidirqln:hesunofua!nemsmmimsudln

tnse curts; and Seccien 1362 of Title 28, United States Cede, shall be applicehly

to civil actions brought by the Passavaqueddy Tribe, the Pencbgoot Hatien, and
the Houlton Bard of Mallsest Indiams: Provided, however, That the Passamajuoddy
Triba, the Penchseot Nation and their officers and eployees shall be trrame
£rom sult when the respactive Tribe or Natlon is acting in its goveorental
capacity to the save oxtent as amy mnicipality ot like cfficers or erployees
therect within the State of Maina,

{2) Nobsithaeamdimg the provisiors of Seczion 3477 of the Revised Statutes,
28 amanded, the Secretary shall honor valid ocdors of a Fedaral, State, or
territonal court which enters money juderents for cxuses of action which arise
after the date of the enactrasnt of this Act sgairat either the Passarajuckly
Tribe or the Panchscot tiation by mking an assigmient to the judsrent creditor
cf the right to receive incore cut cf the next quarterly payrent from the

settlennt Fund established pursuant to Section 5(a) of this Act and out of
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such future quarzerly pryments as may be necessary umeil the Judgrent is satisfled.
{e}(l) The consent of the Unired States ls hereby given to the Seate of Malne
ta amend the Maine Inplementing Ast with resgRcT to elther the Passamaquoddy
Trile or the Penchecor Natien:  Provided, Thar such amendrent s made with the
agreerent of thea!!eatadmbeorﬂatim, ard that such amendment relates to
IA) the enforzerent or mxplicstion of civil, criminal or regulatory lmvs of the
Passaraquoddy Tribe, the Penchscer Nation and the State within theip Tespective
Jurisdicrions; (B) alloeation or deterrdnation of govermmental responsibiliey of
the State and the Tribe or Hatien var specifled subject mattars o spec fied
ecgraphical areas, or bech, including prevision for anurtent jurisderion
tetveen the Stats and the Tribe or Nation; or () the allocation of Jurisdictlon
tetween tribal courts and Sezte coures.
(2) Betwithstarding the provisiors of subsecrion (a} of this secuien,
State of Haine and the Heulton Band of Haliseet Indians are sythorized to

the

SEQUte dgreecants reganding the jurisdiction of the State of Haine over lands

Gmed by or held in toest Eo:thehmﬂtaﬁzbaaudorirsmben.

(£} The Passeracuoddy Tribe and the Pencbacot Nation are hershy authorized ta
twrcizse jurisdiction, separate and distine: from the dvil and tricinal
Jeindiczion of the Seata of Haine, to the extent authorized by the Maine
Irplerenting Act, and any sutmaquent arvendnents therewo,

{g) The Passasaquoddy Tribe, the Penctacot Hation, and the State of Malng
shall give full faith and credit to the judicdial Proceedings of each other.

(h) The lmam amd requlations of tha United States which are generally
fplicable 1y Indans, Indlan trites,

and Indian lands mhal)l be &plicable to
It ars, Inan tribos,

ard Indlan lands in the Seate of Haine, except that mo

Y T, SR L S A
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1w or requlation of the United States (1) vhich accovds or relates to & specia)!
status or cight of or to any Indian, Indian nation, tribe or band of Indiams,
Irdian lands, Indlan reservations, Indian camtry, Indian terzltory or land
held ip trust for Indians, ard also (2] vhich affects or precpls the civil,
criminal or requlatory jurisdiction of the State of Haine, shall mply within
the State: Provided, however, That the Passaraquoddy Tribe, the Penobscot
tation, and tha Boulton Bamd cf Malisest Indiam shall be eligible to receive
all of the financial benefits which the United States provides o Indians,
lrdimmdasoterlbﬂartnrdsezmdim to the sare extent and subject to
the sam sligibility critacia genecally soplicable to cther Indlans, Indian
nations oc tribes or bams of indlans, and for the purposes of detarmining
eligitdlity for such financlal benefits the respuctive Triba, Wation, or Band
shall be deemsd to ke Federally recgnized Indian tribea: provided, further,
hat the Passemaquoddy Tribe, the Pernbscot Kation, and the Roulton Band of

Haliseet Indlars shall be comidercd Federnlly reecgnized tribes for the purpcses’ (.

oEFadernluxaﬂmudwmﬂ:medb;u-:heldlntmztﬂrth:mpacdw |
Tribe, Nation, or Bard shall be corsidersd Federal Indian reservations foc !
purposes cf Federal raxation: Provided, hosever, That no person who i3 not a
citizen of tha Unlted States my be oorsldered 2 periec of the Houlton Band of

Maligees Indlars for pursemes of the provision of Federal gervices or beneflts,
TRIEAL CRGRITZATION.

Sec. 7. The Passamaquoddy Tribe, the penchscat Haticn, and the Houlten
Bard of Malisest Indiams may each crganize for thelr common welfare, ard adept
an eppropriate imsengent io wrlting t govemn the affalrs of the Tribe,
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Natlon, ot Band vhen each is setimg in {ws govermmneal @pacity. Such insenmene

ard any amendrents thereto must be comslstent with the tems of thig Ace and
the Malre Irplementing Act. The Passarerucddy Tribe, the Fencincot Nation,
and the Boulton Bard of Maliseet Indians shall each £ile with the Secretary a
afy of thelr organic cvaming doament am any arendments thersto,

Mamrmnmwmnmmmmmm
T e S D WELPARE ACT

Sec. 0. {a) mpwmummummdmm assume
exclusive Jurisdicrion cver Indlag child custoay proceedings pursuant to the

Indlan Child Welfare Act of 1978 (92 Srae. 3p85), Before the respactive Tribe

ot Ration nay assume such Jurisdiction cver Indian eiild custody proceedings,
the respecrive Tribe or Hation shall present tn the Secretary for zoproval a
Pedtion to assume such Jurisdicrion and the Secretary shall spprove that
mdtion In the manner prescribed by-Sections 108(al=(c} of sald Act,

{b) Any petiticn to assume Jurisdiction ever Indian chlld oustody
proceedings by the Passaraaquoddy Tribe or the Penchscot Ratien shall be orsidered
an] determined by the Secretary in accerdance with Sectiors 108(b) and (c) of
the Act,

) Assmption of furisdiccion under thig section shall rct affece
any sction or proceedirg cver vhich a court has alteady assumed jurlsdicrion,

{d) For the purpeses of thig Section, the Passamacquoddy Indtan
Reservation and the Penchaces Indian Reservation shall te deered to be
“reervations® within Seccion 4{10) of the Act ard the Passaramuoddy Tribe and

the Penckscot Hation shall te deemd to be "Indian tribes® within Secsion 4(8)
of the act,
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{e} Ontil the Passamcquoddy Tribe or the Pencbscot Nation has assumd
exclusive jurisdicrion over the Indlan child cuswody proceedings pursuant to
this section, the State of Haine shall have exclusive jurisdiction over the
Indian child custedy proceedings of that Trite ot Hation,

{E} Excopt 23 may otherwise be subseguencly agraed to by the Houlton
Band of Malisest Indians and the Stats of Malpe pursuant to Seczion €{eH2) of
this Act, Seczion 102 of the Indlan Child Welfare Act of 1978 shall soply to
the Boulton Band of Maliseet Indians to the sam extent that that sectien
spplies to Indian tribes as defined in Sectlon § of the Act.

EFFECT OF PAYMENTS TO_PASSAMACUODY TRIBE, PEOBSCOT SATION, RO HOULTON BANG

OF MALISEET INDIANS

Sec. 5.{a} Yo payments to be mde for the tensfit of the Passamagqueddy
Triba, the Panckacor Naticn, and tho Houlton Bard of Haliseet Indians pursuant
to the tenms of this Acc shall be considered by any acency or depactrent of the
United Scates in dotezinitg or camputing the State of Haine's eligibilicty for
partisipaticn in any fimancial aid progeam of the United States,

|
{b) The eligibillty for or recmipt cf payvents from the Scacte of Haine ||

by the Passamaqucddy Triba and the Percincot Hation er any of thelz porbers
p;lzsuant to the Maina Lrplezenting Act shall not be corsidered by amy deparcrens|
or amncy cf the United States in detecdining the edgid ey of or corputing
payrerts to the Passamaguoddy Tribe or the Penckscot tatton or any of their
mesters under any flrancial aid progran of the United Sraces: Provided, That
to the extent thar eligibility for the benefits of such a financial aid peogran
15 dependent upon a shaving of need by the spplicant, the administaring agency
shall not be barved by this secticn Erem comsidering the actual flnancial
situstien of tha soplicant.
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Secretary shall comrituts a full discharge of any clalm of the respective

Tribe or tation, its predecessors and successors in interest, and its rechors,

may have agalrat the Stace of Haine, its cfficers, esployess, agents, and )

tepresentatives, arising fron the administration or managerent of gald Stars i g ramfar o o
Funds. Upon receipe of mald State funds, the Secretary, on behalf of the :

respective Tribe and Nation, shall execute general releases of all claies

agalnst the State of Maine, its officers, arployees, agents, and represencatives,

arising from the administration or managesent of sald Scate funds, | dovalid, it is

OTHER CLAIMS DISCHARGED 8Y THIS ACT d.l the intent
Sec, 12, Except as expressly provided hecsln, this Act shall comsritute a Anitall force .

meneral discharge and release of all obligations of the Stats of Halne and all

of its political subdvisions, agancies, departrents, and all of the officers

er enployees therecf arislng from any treaty or agreemsnt with, or on behalf of

any Indian nation or tribe or band of Indlams or the United States as trustee

therefor, including those actions presently pending in the United States District.

Cauct for the District of Maine captioned United States of Arerica v. State of

saine (Civil Aczion Now, 1966-ND and 1969-iD).

LIMITATICY OF ACTICHS

Sec, 11, Except as provided in this Act, no provision of this Act shall be
corstrued to constituce 2 jusisdictional act, to confer jurisdietion to sue,
or to grant irplied consent to any Indian. Indian nation or tribte or bard of
Indiats @ sue the United States or any of its officers with respect to the
claims extinguished by the oparation of this Act,
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AUTTHORT 2ATICH

Sec. 4. There is hereby sutharized to ta sopropriated 581,500,000 for

transfer to the Funds established by Seczion 5 of this Act.

DEEPARABILITY

5ec, 15, In the event that any provision of Section 4 of this Act i3 held

invalid, it ix the intent of Corgress that the entire Act ke lnvalidatet. 1In

the event that any other sectien or Brovision of this Act is held invalid, it

is tha intent of Corgress that the Temaining sections of this Ace shall conkinue
fn full foree and effect.
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961m Congress | HOUSE OF REPRESENTATIVES { RzerorT
2d Session No. 96-1353

EXHIBIT

PROVIDING FOR THE SETTLEMENT OF LAND CLAIMS OF INDIANS,
INDIAN NATIONS AND TRIBES AND BANDS OF INDIANS IN THE
BTATE OF MAINE, INCLUDING THE PASSAMAQUODDY TRIBE, THE
PENOBSCOT NATION, AND THE HOULTON BAND OF MALISEET
INDIANSE, AND FOR OTHER PURFOSES

SepreMBER 19, 1080.—Committed to the Committee of the Whole House on the
State of the Union and ordered to be printed

Mr. UpaLy, from the Committee on Interior and Insular Affairs,
submitted the following

REPORT

[To accompany H.R. 7819]
[Including cost estimate of the Congressional Budget Office]

The Committee on Interior and Insular Affairs, to whom was re-
ferred the bill (FL.R. 7918) to provide for the settlement of land claims
of Indians, Indian nations and tribes and bands of Indians in the
State of Maine, including the Passamaquoddy Tribe, the Penobscot
Nation, and the Houlton Band of Maliseet Indians, and for other
purposes, having considered the same, report favorably thereon with
an amendment and recommend that the bill as amended do pass.

The amendment is as follows:

Page 1, line 3, strike all after the enacting clause and insert the
following :

'1];;;)":' this Act may be clted as the “Maine Indian Claims Bettlement Act of
CONGRESSIONAL FINDINGS AND DECLARATION OF POLICY

8Ec. 2. (a) Congress hereby finds and declares that:

{1) The Passamaquoddy Tribe, the Penobscot Nation, and the Mallseet
Tribe are asserting cleims for possession of lands within the State of Maine
and for damages on the ground that the lends in questlon were originally
transferred in violation of law, including, but without limitation, the Trade
and Intercourse Act of 1970 (1 Stat. 137), or subsequent reenactments or
versions thereof.

(2) The Indians, Indian nations, and tribes and bands of Indians, other
than the Pagsamaquoddy Tribe, the Penobscot Nation, and the Houlton Band
of Maliseet Indlans, that once may have held aboriginal title to lands within
the Btate of Maine long ago abandoned their aboriginal holdings,

58-006 O
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(8) The Penobscot Nation, as represented &s of the time of passage of this
Act by the Penobscot Natlon's Governor and Council, is the sole suceessor
in interest to the aboriginal entity generally known as the Penobscot Nation
which years mge clalmed aboriginal title to certain lands In the State of
Maline.

{4) The Passamaqouddy Tribe, as represented as of the time of passage
of this Act by the Jolnt Tribal Council of the Passamaquoddy Tribe, I8 the
sole successor In interest to the aborigingl entity generally known as the
Passamaquoddy T'ribe which years ago claimed aboriginal title to certain
lands 1o the State of Maine.

{6) The Houlton Band of Maliseet Indians, as represented ag of the time
of passage of this Act by the Houlton Band Councll, is the sole successor in
intereat, as to lands within the United States, to the aboriginal entity gen-
erelly known as the Maliseet Tribe which yesrs ago claimed aboriginal title to
certain lands in the State of Maine.

(8) Bubstantial economlic and soclal hardship to a large number of land-
owners, citizens, and communities In the SBtate of Maine, and therefore to
the economy of the State of Maine as a whole, will result if the aforemen-
tioned claims are not resolved promptly.

(7) This Act represents a good faith effort on the part of Congress to
provide the Passamaquoddy Tribe, the Penobscot Nation and the Houlton
Bang of Maliseet Indians with a fair and just settlement of their land claims.
In the ubaence of congressional action, these land claims would be pursued
through the courts, a process which in ell liketibood would consume many
years and thereby promote hostility and uncertainty In the State of Maine
to the ultimate defriment of the Passamaquoddy Tribe, the Penobscot Na-
tion, the Houlton Band of Maliseet Indlans, thelr members, and all other
citizens of the State of Maine.

(8) The State of Maine, with the agreement of the Passamaquoddy Tribe
and the Penobscot Natlon, has engeted legislation defining the relationship
between the Passamaquoddy Tribe, the Penobscot Nation, and their members,
and the 8tate of Maline.

(9) Since 1820, the State of Maine has provided special services to the
Indians residing within its borders, including the members of the Passema-
quoddy Tribe, the Penobscot Naticn, and the Houlton Band of Maliseet
Indians. During this same periocd, the United States provided few special
services to the respective Tribe, Nation, or Band, and repeatedly denied that
it bad jurisdiction over or responsibility for the said Tribe, Nation, and Band,
In view of this provislon of special services by the State of Maine, requiring
substantal expenditures by the State of Maine and made by the State of
Maine without belng required to do so by Federal law, it is the Intent of
Congress that the State of Maine not be required further to contribute
directly to this claims settlement.

(b} It is the purpose of this Act—

(1) to remove the cloud on the titles to land in the State of Maine resuolt-
ing from Indian claims;

. (ﬁ ) ito clarify the status of other land apd natural rescurces in the State
of Maine;

(8) to ratify the Maine Implementing Act, which defines the relationship
between the State of Maine and the Passamaquoddy Tribe and the Penohscot
Nation, and

(4) to confirm that all other Indians, Indian nations and tribes and bands
ot Indians now or hereafter existing or recognized In the State of Maine are
&nd shall be subject to all laws of the State of Maine, as provided hereln,

DEFINITIONS

8Eec. 8. For purposes of this Act, the term—

(a) “Houlton Bnnd of Maliseet Indinns” means the sole successor to the
Maliseet Tribe of Indians es constituted fn aboriginal times in what is now
the Btate of Maine, and all its predecessors &nd successors in Interest. ‘Fhe
Houlton Band of Meliseet Indians is represented, as of the date of the enact-
ment of this Act, a8 to lands within the United States, by the Houlton Band
Council of the Houlton Band of Mallseet Indiana;
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(b) “land or natural resources” means any real property or natural re-
sources, or any interest in or right involving any real property or natural
resources, including but without limitation minerals and mineral rights,
gmlllltzr and timber rights, water and water rights, and hunting and fishing

ghis;

(c) “Land Acquisition Fund” means the Maine Indian Claims Land Acqui-
sitlon Fund established under Section 5(c) of this Act;

(d) “laws of the Btate" means the Constitution, and all statutes, regula-
tions, and coinmon laws of the Stale of Maine and its politicel subdivisions
and all subsequent smendments thereto or judicial interpretatfons thereof;

(e} “Maine Implementing Act” means Section 1, Seetion 80, and Bection 81,
of the “Act to Implement the Malne Indian Claims Settlement” enacted by
the State of Malne in Chapter 732 of the Public Laws of 1079 ;

(f) “Passamaquoddy Indian Reservation" means those lands as defined
in the Maine Implementing Act;

{g) “Passamaquoddy Indian Territory” means those lands as defined in
the Maine Implementing Act:

(h) “Passamaguoddy Tribe"” mesns the Passamaquoddy Indign Tribe, as
constituted in aboriginal times and all its predecessors and successors in
interest. The Passamaquoddy Tribe is represented, as of the date of the
enactment of this Act, by the Joint Tribal Council of the Passamaguoddy
Tribe, with separate Councils at the Indian Township and Pleasant Point
Reservations;

(1) “Penobscot Indian Reservation" means those lands g8 defined in the
Malne Implementing Act;

(j) “Penobscot Indian Territory” means those lands as defined in the
Maine Implementing Act ;

(k) “Penobacot Nation™ meang the Penobscot Indian Nation as constituteq
in aboriginal times, and all its predecessors and successors in Interest. The
Penobscot Nation is represented, asg of the date of the enactment of this Act,
by the Penobscot Nation Governor and Council ;

(1} “Secretary” means the Secretary of the Interlor;

(m) “Bettiement Fund” means the Malne Indian Claims Settlement Fund
established under Bection 5(a) of this Act; and

(n) “transfer” includes but is not limited to any voluntary or involuntary
sale, grant, lesse, allotment, partition, er other conveyance: any transaction
the purpose of which was to effect a =ale, grant, lease, allotment, partition,
or conveyance; and any act, event, or circomstance that regulted in a change
in title to, possession of, domluion over, or control of land or natural
resourees,

APFROVAL OF PRIOR TRANSFERE AND EXTINGUISHMENT OF INDIAN TITLE AND OLAIMB
OF THE PABSAMAQUODDY TRIBE, THE PENOBSCOT NATION, THE HOULTON BAND OF
MALISEET INDIANS, AND ANY OTHER INDIANS, INDIAN NATION, OR TRIBE OR
BAND INDIANS WITHIN THE S8TATE OF MAINE

Bec. 4. (a) (1) Any transfer of land or natural resources located anywhere
with!n the United States from, by, or on behalf of the Pessamaquoddy Tribe, the
Penobscot Netion, the Houlton Band of Maliseet Indlans, or any of thelr mem-
bers, and any transfer of land or natural resources located anywhere within the
Btate of Maine, from, by, or on behalf of any Indian, Indian nation, or tribe or
band of Indlans, including but without limitetion any transfer pursvant to any
{reaty, compact, or statute of any etate, ehall be deemed to have been made in
accordance with the Conetitution and all laws of the United Stetes, including
but withoot limitation the Trade and Intercourse Act of 1790, Act of July 22, 1790
{ch. 88, Bec, 4, 1 8tat. 187, 138), and all nmendments thereto and ail subsequent
reenactments and versions thereof, and Congress hereby does approve and ratify
any such transfer effective as of the date of sald transfer: Provided, however,
that nothing in this section shall be construed to affect or eliminate the personal
claim of any individual Indian (except for #ny Federal common law fraud
claim) which is pursued under any law of general appHeability that protects non-
Indiana as well as Indlans. .

(2) The United Btates is barred from asserting on behalf of any Indian,
Indian pation, or tribe or band of Indians any clalm under the laws of the
Stete of Meaine arising before the date of this Act and arising from any
transfer of land or natural resources by any Indian, Indian nation, or tribe
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or band of Indlans, located anywhere within the State of Maine, including
but without limitation any transfer pursuant to any treaty, compact, or stetute
of any state, on the grounds thaet such transfer was not made in accordance
with the laws of the State of Maine.

{8) The United States ia barred from asserting by or on behalf of any indi-
vidual Indian any claim under the laws of the State of Maine arising from any
transfer of land or natural resources located anywhere within the State of
Maine from, by, or on behalf of any individual Indian, which ocecurred prior to
December 1, 1878, including but without limitation any transfer pursuant to
any treaty compact or statute of any state.

{b) To the extent that any transfer of land or natural resources described
in subsection (2) (1) of this section may involve land or naturel resources to
which the Passamaguoddy Tribe, the Penobscot Natlon, the Houlton Band of
Mallgeet Indians, or any of their members, or eny other Indian, Indian nation,
or tribe or bend of Indians had aboriginal title, such subsection (a) (1)} shall
be regarded as an extinguishment of sald aboriginal title as of the date of such
transfer,

{c) By virtue of the approval and ratification of a transfer of land or natural
resources effected by this section, or the extinguishment of aboriginal title
effected thereby, all claims against the United States, any State or subdivision
thereof, or any other person or entity, by the Passamaquoddy Tribe, the Penob-
scot Nation, the Houlton Band of Mallseet Indians or any of thelr members or
by any other Indian, Indian nation, tribe or band of Indians, ar any predecessors
or successors in interest thereof, arising at the time of our subzequent to the
transfer and based on any Interest in or right involving such lapd or natural
resources, including but without limitation claims for trespass dsmsges or
claime for use and occupancy, shall be deemed extinguished as of the date of
the transfer.

(d) The provisions of this section ghall take effect immediately upon appropria-
tion of the funds authorized to be eppropriated to Implement the provisions of
Bec. § of thig Act. The Secretary shall publish notice of such appropriation in
the Federal Register when snch funds are appropriated.

ESTABLIEHMENT OF FUNDE

Sgc. 6{a) There is hereby established in the United States Treasury a fund
to be known as the Maine Indian Claims Settlement Fond in which $27,000,000
shall be deposited following the approprigtion of sums suthorized by Section
14 of this Act.

.{b) (1) One-half of the principel of the Bettlement Fund shall be held in trust
by the Secretary for the henefit of the Passamaquoddy Tribe, and the other half
of the Settlement Fund shall be beld in trust for the benefit of the Penobscot
Nation. Each portion of the Settlement Fund shall be administered by the Sec-
retary in accordance with reasonable terms established by the Passamaquoddy
Tribe or the Penobscot Nation, respectively, and agreed to by the Secretary:
Provided, That the Secretary may not agree to terms which provide for invest-
ment of the Settlement Fund in a manner not in accordance with Section 1 of the
Act of June 24, 1038 (52 Btat. 1037), unless the respective Tribe or Nation first
submits a specific walver of liability on the part of the United Btates for any
losa which may result from such an investment: Provided, further, That until
such terms have been agreed upon, the Becretary shall fix the terms for the ad-
mipistration of the portlon of the Bettlement Fund as to which there iz ne
agreement.

(2) Under no circumstances shell any part of the principal of the Settlement
Fund be disgtributed to either the Passamaguoddy Tribe or the Penobscot Nation;
or to any member of either Tribe or Nation; Provided, however, That nothing
herein shall prevent the Secretary from investing the principal of sald Fuond
in accordance with paragraph (1) of thia subsection.

(8) The Becretary shall make avallgble to the Passamaquoddy Tribe and the
Penobscot Nation in quarterly payments, without any deductions except as ex-
pressly provided in subsection 6(d)(2) and without lability to or on the part
of the United States, any Income recelved from the investment of that portion
of the Settlement Fund allocated to the respectlve Tribe 6r Nation, the use of
which shall be free of regulation by the Secretary. The Passamaquoddy Tribe
and the Penobscot Nation annually shall each expend the lucome from $1,000,000
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of their portion of the Bettiement Fund for the benefit of their respective mem-
bers who are over the age of sixty, Onee payments under this paragraph have
been made to the Tribe or Nation, the United States shall have no further trust
responsibllity to the Tribe or Nation or thelr members with respect to the sums
paid, any subsequent distribution of these sums, or any property or services
purchased therewith,

(c) There is bereby established In the United States Treasury a fund to be
known as the Maine Indian Claims Land Acquisition Fund in which $54,500,000
shall be desposited following the appropriation of sums authorized by Section
14 of this Aet.

. lgd) The principal of the Land Acquisition Fund shall be apportioned as
ollows:

(1) $800,000 to be held in trust for the Houlton Band of Maliseet Indians;

(2} $26,800,000 to be held in trust for the Passamaquoddy Tribe; and

{8) $26,800,000 to be beld in trust for the Penobseot Nation.

The Secetary is aunthorized and directed to expend, at the request of the af-
fected Tribe, Nation or Band, the principal and any income aceruing to the
respective portions of the Land Acquisition Fund for the purpose of acquiring
land or natural resources for the Passamaquoddy Tribe, the Penobscot Natlon,
and the Houlton Band of Maliseet Indians and for no otber purpose. The firat
150,000 acres of land or natural resources acquired for the Passamaquoddy
Tribe and the first 150,000 acres acquired for the Penobscot Natlon within the
urea described In the Maine Implementing Act as eligible to be included within
the Passamaquoddy Indian Territory and the Penobscot Indian Territory shall
be held in trust by the United States for the benefit of the respective Tribe or
Nation. The Becretary is also authorized to take In trust for the Passamaquoddy
Tribe or the Penobscot Nation any land or natural resources acquired within
the aforesaid area of purchase, gift, or exchange by such Tribe or Nation. Land
or natural resources acquired outside the boundarles of the aforesaid areas
shall be held in fee by the respective Tribe or Nation, and the United States
shall have no further trust responsibility with respect thereto. Land or natural
resources acquired within the State of Maine for the Houltop Band of Maliseet
Indians shall be held in trust by the United States for the benefit of the Bend,
provided, that no land or natural resources shall be so acquired for or on be-
half of the Houlton Band of Mallseets Indians without the prior enactment of
appropriate legislation by the State of Maine approving such acquisition, pro-
vided, further, that the Passamaquoddy Tribe and the Penobscot Nation shall
each have a one-half undivided interest in the corpus of the trust, which shall
consist of any such property or subsequently acquired exchange property, in the
fvent the Houlton Band of Mallseet Indians should terminate its interest in the
rust.

(4) The Secretary 1s authorized to, and at the request of elther party shall,
participate in negotiations between the State of Malne and the Houlton Band
of Maliseet Indians for the purpose of assisting in securing agreement as to
the land or natural resources to be acgnired by the United States to be held
in trust for the bepefit of the Houlton Band. Such agreement shall be embodied
in the legislation enacted by the State of Maine approving the acquisition of such
Langs as required by section 5(d) (8). The agreement and the legislation shall

e limited to:

(A) provisions providing restrictions against allenation or taxation of
land or natural resources held in trust for the Houlton Band no less re-
gtrietive than those provided by this Aet and the Malne Implementiog Act
for land or natural resources to be held in trust for the Pessamaguoddy
Tribe or Penobscot Nation:

(B) provisions limiting the power of the State of Maine to condemn such
lands that are po less restrictive than the provisions of this Act and the
Malne Implementing Act that apply to the Passemaquoddy Indian Territory
and the Penobscot Indian Territory but not within either the Passama-
quoddy Indian Reservation or the Penobscot Indian Reservation:

(C) consistent with the trust angd restricted character of the lands, pro-
visions satisfactory to the Btate and the Houlton Band concerning:

(i) payments by the Houlton Band in lleu of payment of property
taxea on land or natural resources held in trost for the Band, except that
the Band shall not be deemed to own or use any property for govern-
mentzal purpeses under the Maine Implementing Act,
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(i{) payments of other fees and taxes to the extent imposed on the
Passamaquoddy Tribe and the Penobscot Natlon under the Mafne
Implementing Act, except that the Band shall not be deemed to be a
governmental entity under the Maine Implementing Act or to have the
powers of & municipality under the Maine Implementing Act;

(lii) securing performance of obligations of the Houlton Band arising
after the effective date of agreement between the State and the Band,

{D) provisions on the location of these lands. Except as set forth in this
subsection, such agreement shall not include any other provisions regarding
the enforcement or application of the laws of the State of Maine. Within
one yenr of the date of enactment of this Act, the Secretary is directed to
submit to the appropriste committees of the House of Representatives and
the Senate having jurisdiction over Indian Affairs a report on the status
of these negotiations.

{e) Notwithatanding the provisiona of Bection 1 of the Act of August 1, 1888
(26 Stat. 857), as amended, and Section 1 of the Act of Febrnary 26, 1931 (46
Stat. 1421), the Secretary may acquire land or natural resources under this
section from the ostensible owner of the land or natural resources only if the
Secretary and the ostensible owner of the land or natural resources have agreed
upon the ldentity of the land or natural resources to be sold and upon the
purchase price and other terms of sale. Bubjeet to the agreement required by the
preceding sentence, the Becretary may institute condemnation proceedings in
order to perfect title, satisfactory to the Attorney Geperal, in the United States
and condemn Interests adverse to the ostensible owner. Except for the provisions
of this Act, the United States shall have no other authority to acqunire lands
or natural resources in trust for the benefit of Indians or Indian nations, or
tribes, or bands of Indians in the State of Maine.

{f) The Secretary may not expend on behalf of the Passamaquoddy Tribe,
the Penobscot Nation, or the Houlton Band of Maliseet Indians any sums
deposited in the Funds established pursuant to the subsections (a) and (c) of
this section unless and until he finds that authorized officials of the respective
Tribe, Nation, or Band have executed appropriate documents relnquishing all
claims to the extent provided by Sections 4, 11, and 12 of this Act and by Sec-
tion 6218 of the Muin Implementing Act, including stipulations to the final
Judicial dfsmissal with prejudice of their claims.

(g} (1) The provisions of Sectlon 2116 of the Revised Statutes shall not be
applicable to (A) the Passamaquoddy Tribe, the Penobscot Natfon, or the
Houlton Band of Maliseet Indians or any other Indian, Indlan nation, or tribe
or band of Indiang in the State of Malne, or (B) any land or nataral rescurces
owned by or held in trust for the Passamaguoddy Tribe, the Penobscot Nation,
or the Houlton Band of Maliseet Indiang or any other Indian, Indian nation or
tribe or band of Indians in the State of Meine. Except as provided in subsections
(d) {(4) and (g) (2), such land or natural resources shall not otherwise be subject
to any restraint on allenation by virtue of belug held in trust by the United
States or the SBecretary.

{2) Except as provided in paragraph (8) of this zubsection, any transfer of
land or natural resources within Passamaquoddy Indian Territory or Penobscot
Indlan Territory, except (A) takings for public uses consistent with the Maine
Implementing Act, (B) tekings for public uses pursuant to the laws of the
United States, or (C) transfers of individual Indlan use sesignments from one
member of the Passamaquoddy Tribe or Penobscot Nation to another member
of the same Tribe or Nation, shall be void ad initio and without any validity in
law or equity.

(8) Land or natural resources within the Passamaquoddy Indian Territory
or the Penobscot Indian Territory or held in trust for the benefit of the Houlton
Band of Maligeet Indians may, at the request of the respective Tribe, Nation,
or Band, be—

(A} leased in accordance with the Act of August 8, 1055 (69 (Stat. 539),
as amended ;

(B} leased in accordance with the Acet of May 11, 1938 (52 Stat. 847),
as amended ;

(C) sold in accordance with Section T of the Act of June 25, 1010 (38
Stat. 857) a8 amended ;

(D) subjected fo rights-of-way in accordance with the Act of February
5, 1048 (82 Btat. 17) ;

(E) exchanged for other land or natural resources of equal value, or If
they are not equal, the values sball be equalized by the payment of money
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to the grantor or to the SBecretary for deposit in the Land Acquisition Fund
for the benefit of the affected Tribe, Nation, or Band, as the clreum-
stances require, so long as payment does not exceed 25 per centum of the
total value of the interests in land to be transferred by the Tribe, Nation,
or Band : and

(F) sold, only if at the time of sale the Secretary has entered into an
option egreement or contract of sale to purchase other lands of approxi-
mate equal valoe.

(k) Land or natural resources mcquired by the Secretary in trust for the
Pagsamaquoddy Tribe and the Penobscot Nation shall be mansged and admin-
istered in accordance with terms established by the respective Tribe or Nation
and agreed to by the Secretary in accordance with Sectlon 102 of the Indlan
Belf-Determinaticn and Bducation Assistdance Act (88 Stat. 2206), or other
existing law.

(1}{(1) Trustor restricted land or natural resources within the Passamaquoddy
Indian Reservation or the Penobscot Indlan Reservation may be condemned for
public purposes pursuant to the Maine Implementing Act. In the event that the
compensation for the taking is in the form of substitute land to be added to the
reservation, such land shall become a part of the reservation {n accordance with
the Maine Implementing Act and upon notification to the Secretary of the loca-
tion and boundaries of the substitute land. Such substitute land shall have the
sume trust or restricted status as the land taken, To the extent that the compen-
sation is in the form of monetary proceeds, it shall be deposited and reinvested as
provided in paragraph (2) of this subsection.

{2) Trust land of the Passamaquoddy Tribe or the Pencbscot Nation not with-
in the Passamaquoddy Reservation or Penobscot Reservation may be condemned
for publie purposes pursuant to the Maine Implementing Act. The proceeds from
any such condemnation ghall be deposited in the Land Acquisition Fund estab-
lighed by Section 6(c) and shall be reinvested in acreage within unorganized or
unincorporated areas of the State of Malne. When the proceeds are reinvested in
land whose acresge does not exceed that of the land taken, all the land shall be
ecquired in trust. When the proceeds are invested in land whose acreage exceeds
the acreage of the land taken, the respective Tribe or Nation shall designate, with
the approval of the United Btates, and within 30 days of such reinvestment, that
portion of the land acquired by the reinvestment, not to exceed the area taken,
which shall be gequired in trust. The land not acquired in trust shall be held in
fee by the respective Tribe or Nation. The Secretary shall certify, In writing, to
the Secrotary of State of the State of Maine the location, boundaries, and status
of the land acquired,

(8) The State of Maine shall have initial jurlsdiction over condemnation pro-
ceedings brought under this section. The United States shall be a necessary party
to any such condemnation proceedings. After exhaustion of all S8tate adminisira-
tive remedies, the United States is authorized to seek judicial review of all rele-
vant matters in the courts of the United States and shall have an absolute right
of removal, at its diseretion, over any action commenced in the courts of the
State.

(j) When trust or restricted land or natural reseurcea of the Passemaquoddy
Tribe, the Penabscot Nation or the Houlton Band of Maliseet Indians are con-
demnped pursuant to any law of the United States other than thig Act, the proceeds
paid in compensation for such condemnation shall be depoaited and reinvested in
aecordence with subsection (1) {2) of this section,

APFLICATION OF BTATE LAWB

Sec. 8. (a) Except as provided in sectlon 8(e) and Sec. 5(d) (4) all Indians,
Indian nations, or tribes or bands of Indians in the State of Maine, other than the
Passamaquoddy Tribe, the Penobscot Nation, and their members, and any lands
or natural resources owned by any such Indlan, Indisn nation, tribe or band of
Indiens and any lands or natural resources held in trust by the United States,
or by any other person or entity, for any such Indian, Indian nation, tribe, or
band or Indians shall be subject to the civil and eriminal juriediction of the
State, the laws of the State, and the civil and criminal jurisdiction of the courts
of the Btate, to the same extent as any other person or land therein.

{b) (1) The Passamaquoddy Tribe, the Penobscot Nation, and their members,
and the land and natural resources owned by, or held in trust for the beneflt of
the Tribe, Nation, or their members, shall be subject to the jurisdiction of the
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Btate of Maine to the extent and in the manner provided in the Maine Imple-
menting Act and that Act is hereby approved, ratified, and confirmed.

(2) Funds appropriated for the benefit of Indian people or for the administra-
tlon of Indian affairs may be utilized, conslstent with the purposes for which they
are appropriated, by the Passamaquoddy Tribe and the Penobscot Nation to
provide part or all of the local share &8 provided by the Maine Implementing Act.

(8) Nothing in this section shall be construed to supersede any Federal laws or
regulations governing the provision or funding of services or benefits to any per-
son or entity in the State of Maine unless expressly provided by this Act.

(4) Not later than October 30, 1982, the Becretary is directed to submit to the
appropriate committees of the House of Representatives and the Senate having
jurisdiction over Indian affairs a report on the Federal and state funding pro-
vided the Passamaquoddy Tribe and Penobscot Nation compared with the re-
spective Federal and state funding in other states.

(e) The United States shall not have any criminal jurisdiction in the State of
Maine under the provisions of Bectlons 1152, 1153, 1184, 1155, 1158, 1160, 1161,
and 1165 of Title 18 of the United States Code. This provision shall not be effective
until 60 days after the publication of notice in the Federal Register as required
by subsection 4(d) of this Act.

(d) (1) The Passamaqueoddy Tribe, the Penobscot Nation, and the Houlton
Band of Maliseet Indians, and all members thereof, and all other Indians, Indian
nations, or tribes or bands of Indians in the State of Malne may sue and be sued
i the courts of the State of Maine and the United States to the same extent as
any other entity or person reslding in the State of Maine may sue and be sued in
those courts; and Bectlon 1862 of Title 28, United States Code, shall be applicable
to civil actlons brought by the Passamaquoddy Tribe, the Penobacot Nation, and
the Houlton Band of Maliseet Indians; Provided, hotever, That the Passama-
quoddy Tribe, the Penobscot Natlon, and their officers and employees shall be
immune from suit to the extent provided in the Maine Implementing Act.

(2) Notwithstanding the provisions of Bection 8477 of tbe Revised Statutes, as
amended, the Secretary shall honor valid final orders of a Federal, State, or
territorial court which enters money judgments for causes of action which arise
after the date of the enactment of this Act against either the Passamaquoddy
Tribe or the Penobscot Nation by making an assignment to the judgment creditor
of the right to receive income out of the next quarterly payment from the Settle-
ment Fund established pursuant to Bection 5(a) of this Act and out of such
future quarterly payments as may be necessary until the judgment 13 satisfied.

(e) (1) The consent of the Unlted States is hereby given to the Btate of Maine
to amend the Maine Implementing Act with respect to either the - Passa-
meauoddy Tribe or the Penobscot Nation: Provided, That such amend-
ment is made with the agreement of the affected Tribe or Nation, and that such
amendment relates to (A} the enforcement or apuolication of elvil. eriminal or
regulatory laws of the Passamaquoddy Tribe, the Penobscot Nation, and the
State within thelr reapective jurisdietions; (B the allocation or determination
of zovernmental responsibility of the State and the tribe or Netion over specl-
fied subject matters or snecified geographjeal areas. or hath, inclnding provision
for concurrent iurlsdiction between the State and the Tribe or Nation; or (O}
the allocation of jurisdiction between triba) courts and State courts.

(2) Notwithstanding the vrovisions of subsection (a} of this se~tion. the State
of Maine and the Houlton Band of Maliseet Indiang are authorized to execute
agreements regarding the jurisdiction of the State of Malne over lands owned
by or held in trust for the henefit of the Band or its members.

(f) The Passamaqunddy Tribe and the Penobseot Nation are hereby author-
ized to exercise jurisdiction. separate and distinct from the civil and criminal
Jurisdiction of the State nf Mnine, to the extent authorized by the Maine Imple-
menting Act. and any subsequent amendments thereto.

() The Passamaquoddy Tribe. the Penohseot Nation, and the State of Maine
shall give fvll faith and credit to the judicial proceedings of each other.

(h) Fxcept as otherwise provided in this Act. the laws and reenlations of the
United States which are generally apolicable to Indlans, Indian nations, or tribes
or hands of Tndians or to lands owned by or held in trust for Indfans, Indlan
nations. or tribes nr hands of Tndians shall he anplicable in the State of Maine,
excent that no law or regulation of the United States (1) which aceords or re-
later to a specinl status or right of or to any Indien, Indian nation, trihe oy band
of Indians, Indian lands. Tondlan reservations. Tndian conntrv. Indian terpitorv or
land held in trust for Indians, and also {2) which affects or prempts the elvif,
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crimingl, or regulatory jurlsdiction of the State of Maine, ineluding, without limi-
tation, laws of the State relating to land use or eviromental matters, shall
apply within the State.

(1) As Federally recognized Indian tribes, the Passamaquoddy Tribe, the
Penobscot Nation, and the Houlton Band of Maliseet Indlans shall be elizible to
recelve all of the financial benefits which the United Statea provides to Indians,
Indian nations, or tribes or bands of Indians to the same extent and subject to
the same eligibility erlteria generally applicable to other Indiang, Indian pations
or tribes or bands of Indlans. The Passamaquoddy Tribe, the Pencbscot Nation,
and the Houlton Band of Maliseet Indians shall be treated in the same manner
as other Federally recognized tribes for the purposes of Federal taxation and
any lands which are held by the respective Tribe, Nation, or Band subject to a
restriction against alienation or which are held in trust for the benefit of the
respective Tribe, Nation, or Band shall be congidered Federnl Indlgn reservations
for purposes of Federal taxation.

TRIBAL ORGANIZATION

8ec. 7. (a )The Passamaquoddy Tribe, the Penobseot Nation, and the Houlton
Band of Maliseet Indians may each organize for its common welfare and adopt
an appropriate instrument in writing to govern the affairs of the Tribe, Nation,
or Band when each Is acting In its governmental capacity. Such jnstrument and
any amendments thereto must be consistent with the terms of this Act and the
Maine Implementing Act. The Passemaquoddy Tribe, the Penobscot Nation, and
the Houlton Band of Maliseet Indians shall each flle with the Secretary a copy
of its organic governing document and any amendments thereto.

(b} For purposes of benefits under this Act and the recognition extended the
Houlton Band of Maliseet Indians, no person who is not a citizen of the United
Btates may be considered a member of the Houlton Band of Maliseets, except
persons who, as of the date of this Act, are enrolled members on the Band's
existing membership rell, and direct lineal descendents of such members. Mem-
bershlp in the Band shall be subject to such further qualifieations as may be
provided by the Band in its organic governing document or amendments thereto
subject to the approval of the Secretary.

IMPLEMENTATION OF THE INDIAN CHILD WELFARE ACT

Bec, B, (a) The Passamaquoddy Tribe or the Penobscot Nation may mssume
exclusive Jurisdiction over Indian child custedy proceedings pursuant to the In-
dian Chlld Welfare Act of 1978 (92 Stat, 8089). Before the respective Tribe or
Nation may assume such jurisdiction over Indian child custody proceedings, the
respective Tribe or Nation eball present to the Secretary for approval a petition
to assume such jurisdiction and the Becretary shall approve that petition in the
manner prescribed by Sections 108(n)~(c) of said Act.

(b) Any petition to assume jurigdictlon over Indian child custody proceedings
by the Passamaguoddy Tribe or the Penobscot Nation shall be considered and
determined by the Secretary in accordance with Sections 108 (b) and (c) of
the Act.

(e) Assumption of jurisdiction under this section shall not affect any action
or proceeding over which a court has already assumed jurisdiction.

(d} For the purposes of this section, the Passamaquoddy Indian Reservation
and the Penobscot Indian Reservation are “reservations” within Section 4(10) of
the Act,

(e) For the purposes of this section, the Houlton Bend of Maliseet Indiang is
an “Indian tribe” within Bection 4(8) of the Act, provided, thet nothing In this
subsection shall alter or effect the jurisdiction of the State of Maine over child
welfare matters as provided in subsection 8(e) (2) of this Act.

(f) Until the Passamaquoddy Tribe or the Penobscot Nation has assumed
exclusive jurisdiction over the Indian child custody proceedings pursuant to this
section, {he State of Maine shall have exclusive jurisdiction over Indian child
custody proceedings of that Tribe or Nation.

EFFEQCT OF PAYMENT TO PABBAMAQUODDY TRIBE, PENCBSCOT NATION, AND HOULTON
BAND OF MALIGEET INDIANS

Bee. 8.{a) No payments {c be made for the benefit of the Passamaquoddy
Tribe, the Penobscot Nation, or the Houlton Band of Maliseet Indlans pursuant

H.Rept. 96-1353 === 2
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to the terms of this Act shall be considered by any agency or department of the
United States in determining or computing the eligibility of the State of Maine
for participation in any financial ald program of the United States.

(b} The eligibility for a receipt of payments from the State of Maine by
the Passamaquoddy Tribe and the Penobscot Natfon or any of their members
pursuant to the Maine Implementing Act shall not be considered by any de-
partment or agency of the United States in determining the eligibility of or
computing payments to the Passamaquoddy Tribe or the Pencbscot Nation
or any of their members under any financlal ald program of the United States:
Provided, That to the extent that eligibillity for the benefits of such a financial
aid program is dependent upon a showing of need by the applicant, the adminig-
tering agency shall not be barred by this subsection from considering the
actnal financial situation of the applicant.

{e¢) The avallability of funds or distribution of funds pursuant to Section 5
of this Act may not be considered as income or resources or otherwise utilized
as the basis (1) for denying any Indian household or member thereof par-
ticlpation in any Federally assisted housing program, (2) for denying or re-
ducing the Federal financial assistance or other Federal benefits to whieh such
household or member would otherwise be entitled, or (8) for denying or re-
ducing the Federal financial assistance or other Federal benefits to which the
Passamaquoddy Tribe or Penobscot Natlon would otherwise lLe ellgible or
entitled.

DE#EREAL OF CAPITAL GAINS

BEc. 10. For the purpose of subtitle A of the Internal Revenue Code of 1854,
any transfer by private owners of land purchased or otherwise acquired by the
Secretary with moneys from the Land Acquisition Fund whether in the name of
thte United Btates or of the respective Tribe, Nation or Band shall be deemed
to be an involuntary conversion within the meaning of Section 1038 of the
Internal Revenue Code of 1954, ag amended.

TRANBFER OF TRIBAL TRUST FUNDS HELD BY THE BTATE OF MAINE

Bec. 11. All funds of either the Passamaquoddy Tribe or the Penobscot Nation
held in trust by theh State of Maine as of the effective date of this Act shall
be transferred to the Becretary to be held in trust for the respective Tribe or
Nation and shall be added to the princlpal of the Settlement Fand allocated to
that Tribe or Natlon. The receipt of said Btate funds by the Secretary shall
congtitute a full discharge of any claim of the respective Tribe or Nation, its
predecessore and successors in interest, and its members, may have agninst the
8tate of Maine, its officers, employees, agents, and representatives, ariging from
the administration or management of said State funds. Upon recelpt of said
State funds, the Secretary, on behalf of the respective TFribe and Natlon, shail
execute general releases of all claims against the Btate of Maine, its officers,
employees, ageots, and representatives, arising from the administration or
management of said State funds.

OTHER CLAIMB DISCHARGED BY THIB ACT

BEc. 12. Except as expressly provided berein, this Act shall constitute a general
discharge and release of all obligations of the State of Maine and all of its
political subdivisions, agencies, departments, and all of the officers or employeed
thereof arising from any treaty or agreement with, or on behalf of any Indian
nation, or tribe or band of Indians or the United States as trustee therefor, in-
cluding those nctions now pending in the United States District Court for the
Distriet of Maine captioned United Siates af America v. Slaie of Maine (Civil
Action Nos. 1966-ND and 1960-ND).

LIMITATICN OF ACTIONB

Bec. 18. Except as provided in thla Act, no provisfon of this Act shall be con-
strued to constitute a jurisdictional aet, to confer jurlsdiction to sue. or to
grant implied consent to any Indian, Indian nation, or tribe or band of Indians
to sue the United Btates or any of its officers with respect to the clalms extin-
guished by the operation of this Act.
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AUTHORIZATION

Sec. 14. There i8 hereby authorized to lLe approprinted $81,500,000 for the
fiscal year beginning Oectober 1, 1980 for tramsfer to the Funds established by
Section § of this Act.

INSEPARABILITY

Beo. 15. In the event that any provision of Section 4 of this Act is held invalid,
it is the intent of Congress that the entire Act be Invalldated. In the event
that any other section or provision of this Act is held Invalid, it is the Intent of
Cﬂqngtress thet the remaining sections of thig Act shall continune in full foree and
effect.

CONBTRUCTION

Seo. 18.(a) In the event a confllct of interpretation between the provisions of
the Maine Implementing Act and this Act should emerge, the provisions of this
Act sball govern. ’

{b) The proviglone of any Federal law enacted after the date of enactment of
this Act for the benefit of Indians, Indian nations, or tribes or bands of Indians,
which would affect or preempt the application of the laws of the State of Maine,
including application of the laws of the State to Iands owned by or held In trust
for Indians, or Indian Nations, tribes, or bandy of Indians, ag provided in this
Act and the Maine Implementing Act, shall not apply within the State of Maine,
unless such provision of such subsequently enacted Federal law is specifically
made applicaable within the State of Maine.

Purrose

The purpose of H.R. 7919 * is to provide Congressional ratification
and implementation of a ettlement of land claims which have been
raised by three Maine Indian Tribes, the Passamaquoddy Tride, the
Penobscot Nation, and the Houlton Band of Maliseet Indians to as
much 2§ two-thirds of the lands comprising the State of Maine and
on which more than 350,000 private citizens now reside. The settlement
embodied in this Act was negotiated by the three Maine Tribes, the
State of Maine, and those private landowners whp are willing to trans-
fer portions of their holdings to fulfill its purposes.

Historicar BackarounD

The Passamaquoddy Tribe, the Penobscot Nation, and the Houlton
Band of Maliseet Indians were first contacted in the area which is
the State of Maine and the Province of New Brunswick by the earliest
explorers of the North American continent. . .

Al] threa tribes are riverine in their land-ownership orientation. The
aboriginal territory of the Penobscot Nation is centered on the Penob-
scot lgﬁvler. The aboriginal territory of the Passamaquoddy Tribe is
centered on the Saint %llr“oix River and the smaller river systems to the
west. The aboriginal territory of the Houlton Band of Maliseet In-
digns is centered on the Saint John River. )

‘When the Revolutionary War broke out, General George Wn.shm%-
ton requested the assistance of these tribes and, on June 23, 1777,
Colonel John Allan, of the Massachusetts militia who was the director
of the Federal Government’s Eastern Indian Department, negotiated
a treaty with these Indians, pursuant to which the Indians were to
assist in the Revolutionary War in return for protection of their lands

1 H.R, 7819 was co-sponsored by Representatives Emery and Snowe.
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by the United States and provision of supplies in times of need. This
treaty was never ratified by the United States, although Allan’s jour-
nals indicate that the Indians played & crucial role in the Revolution-
ary War.

espite requests from the Maine Indiang, the Federa]l Government
did not protect the tribes following the Revolutionary War. In 1794,
the Passamaquoddy Tribe entered into an h:ﬁreement. with the Com-
monwealth of Massachusetts (which then jurisdiction over all of
what is now Maine), in which the tribe relinquished all but 28,000
acres of its aboriginal territory. Subsequent sales and leases by the
State of Maine further reduced this territory to approximately 17,000
acres. The Penobscot Nation lost the bulk of its abori territory
in treaties consummated in 1796 and 1818, A. sale to the State of Mains
in 1833 resulted in the loss of four townships by the Penobscot Nation.

History or LrTigaTioN

The validity of these agreements with the Tribes was not seriously
questioned until, in 1972, when the Governors of the Passamaquoddy
Tribe asked the United States to bring suit on behalf of their Tribe
on the ground that its agreement with Massachusetts was invalid be-
cause it had never been approved by the Federal Government as re-
quired by the Nonintercourse Act.

The Nonintercourse Act—which is also known as the Trade and
Intercourse Act—was first enacted by the newly-formed Congress of
the United States in 1790 and was subsequently re-enacted five times.
It consisted of many provisions regulating a wide spectrum of acti-
vities between American Indians and Indian Tribes and the non-
Indian citizens of the United States. Salient among these provisions
was a section which prohibited the transfer of any lands from Indians
or Indian tribes without the approval of the United States. As re-
enacted in 1793, this section read, in pertinent part:

.- - 1o purchase or grant of lands, or any title or claim
thereto, from angs Indians or nation or tribe of Indians,
within the bounds of the United States, shall be of any
velidity in law or equity, unless the same be made by = treaty
or convention entered into pursuant to the constitution . . .

A fine of up to one thousand dollars and imprisonment of up to one
year were provided for a violation of this section, All the subsequent
re-enactments of the Nonintercourse Act included this section in one
form or another, In 1834, it was enacted in its present form and is
currently codified at Title 25, section 177 of the United States Code.
The importance of this provision to Federal Indian olicy is critical
and it hes been described as “the linchpin of Federal Indian law.”
The tribe’s request was denied by the United States on grounds that
the Nonintercourse Act does not apply to nonrecognized tribes and on
the grounds that there was, thus, no trust relationship between the
United States and the Maine Tribes. The Passamaquo dy Tribe then
brought a declaratory judgment action against the Secretary of the
Interior and the United States Attorney General. In 1972, the tribe
won an order forcing the United States to file a protective action on
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its behalf. In 1976, the United States District Court for the District
of Maine held that the Indian Nonintercourse Act applies to all tribes,
including those which are not federally-recognized, and that the Act
creates & trust relationship between the United States and all such
tribes. Later that year, the United States Court of Appeals for the
First Circuit unanimously reaffirmed the Passamaguoddy decision,
holding that the trust relationship created by the Act includes, at
minimum, an obligation o investigate and take such action as may be
warranted under the circumstances when an alleged violation of the
Nonintercourse Act is brought to the government’s attention.
The issues raised in the Passamaguoddy case were reaffirmed in two
subsequent. decisions involving Maine Indians: Bottomly v. Passa-
oddy T'ribe, 599 F. 2d 1061 (1st Cir. 1979) (holding that Maine
Tribes are entitled to protection under the federal Indian common
law doctrines) and SZafe of Maine v. Dana, 404 A. 2d 551 (Me. 1979),
cert. denied 100 F. Ct. 1084 (Feb. 1980) (holding that reservation
land of dependent Maine Indian Tribes constitutes Indian country
as that term is used in Federal law).

HisTtory oF SETTLEMENT DIscUssIoNs

The settlement process began in March of 1977 when President Car-
ter a.pgomted retired Georgia Supreme Court Justice William Gunter
to study the case. After substantial study of the merits of the claims
and the defenses to them, Justice Gunter recommended that the case be
settled. The White House acted on this suggestion by appointing a
three-person work group to develop a settlement plan which consisted
of Eliot Cutler, Associate Director of the Office of Management and
Budget for Energy, Natural Resources and Science; Leo Krulitz,
Solicitor of the Department of the Interior; and A. étephens Clay,
Judge Gunter’s law partner. Negotiations between this work t]%mltlf)
and the tribes produced an agreement between the tribes and the ad-
ministration, which was announced in February, 1978. An agreement
between the administration and officials of the State of Maine was
announced in November, 1878, But it was not until March, 1980, that
an n%'mement supported by all parties was announced.

Following its March ennouncement, the current agreement was ap-
proved by the Passamaquoddy Tribe, the Penobscot Nation and the
Houlton Band of Maliseet Indians. The agreement was then adopted
l;y the Maine legislature and signed into law by the Maine Governor
Joseph Brennan, on April 2, 1980. The proposal was introduced in the
Senate on June 13, 1980, by Senator William Cohen and Senator
George Mitchell of Maine and in the House of Representatives, on
August 1, 1980, by Congressman Emery and Congresswoman Snowe.

Neep

After the Court of Appeals affirmed the District Court decision, the
Justice Department undertook an analysis of the Tribes’ claim. In
a memorandum written in 1977, the Department deseribed the case
as “potentially the most complex litigation ever brought in the Federal
courtg with social costs and economic impacts without precedent and
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incredible litigation costs to all parties.” This conclusion was based on
the size of claim, the number of persons living within the disputed
area, and the nature of the legal issues involved, since the Tribes claim
covers up to 12.5 million acres of land (80 percent of the State of
Maine) and nearly two hundred years had intervened between the
time the first agreement was reached and the present day. More than
360,000 people live on the now disputed land.,

If the case were to be litigated, it would involve a host of novel
issues and, given the magnitude of the claim each side would be cer-
tain to appeal each ruling of the court. Moreover, the court, would be
required to decide questions of fact concerning events which began
be(}ora this country was founded. Estimates of the time it would take
to litigate such & case range from five to more than fifteen years. In
the meantime, according to testimong offered to this Committee, titles
to land in the entire claim area would be cloided, the sale of municipal
bonds would become difficult if not impossible, and property would be
difficult to alienate. Although the State of Maine estimates 1ts chances
of succeeding, if the case were to be litigated, at 60 per cent, all the
parties agree that such a victory would be pyrrhic. In August of this
year, the %flder Secretary of the Interior in testimony before the Com-
mittee on Interior and Insular Affairs described this legislation as
“eriticel” and urged its passage.

Srrorar Issues

Testimony before the Committee and written materials submitted
for the record reveal the following concerns about the settlement em-
bodied in H.R. 7919 and the Maine Implementing Act, all of which
the Committee beliaves to be unfounded :

1. That the settlement will terminate the three Maine Tribes—The
settlement does not terminate the three Tribes in Maine. Numerous
provisions of H.R. 7919 and the Maine Implementing Act make refer-
ence to the Maine Tribes as tribes, and Sec. 6(112’ specifically provides
that “As Federally recognized Indian tribes the Passamaquoddy Tribe,
the Penobscot Nation and the Houlton Band of Maliseet Indians shall
be eligible to receive all of the financial benefits which the United
States provides to Indians, Indian nations or tribes or bands of In-
dians, to same extent and subject to the same eligibility criteria as
are generally applicable to other Indians, Indian nations or tribes or
bands of Indians.”

2. That the settlement amounts to a “destruction” of the sovereign
rights and jurisdiction of the Passamaquoddy Tribe and the Penobscot
Nation.—Until recently, the Maine Tn'glas were considered by the State
of Maine, the United States, and by the Maine courts, to have no in-
herent sovereignty. Prior to the settlement, the State passed laws gov-
erning the internal affairs of the Passamaquoddy Tribe and the Pe-
nobscot Nation, and claimed the power to change these laws or even
terminate these tribes. In 1879, however, it was held in Bottomly v.
Passamaeguoddy T'ribe, 559 F. 2d 1061 (1st Cir. 1979), that the Maine
Tribes still possess inherent sovereignty to the same extent es other
tribes in the United States. The Mzaine Supreme Judicial Court re-
versed its earlier decisions and adopted the same view in State v. Dana,
404 A. 24 651 (Me. 1979), cert, denied, 100 S.Ct. 1064 (Feb. 19, 1980).
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While the settlement reIpresents a compromise in which state au-
thority is extended over Indian territory to the extent provided in the
Maine Implementing Act, in keeping with these decisions the settle-
ment provides that henceforth the tribes will be free from state inter-
::renpe uh::he exercise of t}ae.i]f intetx)':s:’tlba.ﬂ'a.irs. Thus, rather than de-

roying the sovereignty of the tri recognizing their power to
control their internal affairs and by m{hdrn.vgvli'rlng tie owgr which
Maine Erevmusly claimed to interfere in such matters, the settlement
strengthens the sovereignty of the Maine Tribes,

The settlement also protects the sovereignty of the Passamaquoddy
Tribe and the Penobscot Nation in other ways. For example, Secs.
6206(1) and 6214, and 4738 of the Maine Imp%eme.nting Act provide
that these Tribes, as Indian tribes under the United States Constitu-
tion, may exclude non-Indians from tribal decisionmeking processes,
even though non-Indians live within the jurisdiction of the tribes.
Other examples of expressly retained sovereign activities include the
hunting and fishing provisions discussed in paragraph 7 below, and
the provisions contained in Title 30, Sec. 6209 as established by the
Maine Implement.inﬁ Act and Sec. 8 in H.R. 7919 which providi for
the continuation and/or establishment of tribel courts by the Pass-
amaquoddy Tribe and the Penobscot Nation with powers similar to
those exercised by Indian courts in other E)arts of the country. Finally,
Sec. 7(a) of H.R. 7919 provides that all three Tribes may organize
for their common welfare and adopt an appropriate instrument to
govern its affairs when acting in a governmental capacity. In addi-
tion, the Maine Implementing Act grants to the Passamaquoddy Tribe
and Penobscot Nation the state constitutional status of municipalities
under Maine law, In view of the “homerule” powers of municipalities
'i]g-i ll\){[e:ine, this also constitutes o significant grant of power to the

3. The settlement frovides none of the protections that is afforded
other tribes.—One of the most important federal protections is the re-
striction against alienation of Indian lands without federal consent.
Sections 5(d) (4) and 5(g) (2) and (3) of H.R. 7919 specifically pro-
vides for such a restriction and, as was made clear during the hear-
ings, this provision is comparable to the Indian Non-Intercourse Act,
26 U.5.C. Section 177. Sections 6 and 8 of H.R. 7919 also specifically
continue the applicability of the Indian Bill of Rights of the 1968
Civil Rights Act, the Indian Child Welfare Act, and all other federal
Indian statutes to the extent they do not affect or preempt authority
granted to the State of Maine under the terms of the settlement.

4, Individual Indian property and claims by Indians who hold in-
dividual use assignments will be taken in the settlement.—The settle-
ment envisions four categories of Indian land in Maine: individually-
assigned existing reservation land, existing reservation land held in
common, newly-acquired tribal land within “Indian territory,” and
newly-acquired tribal land outside “Indian territory.” Only newly-

uired land within Indian territory and newly-acquired tribal land
to be held in trust for the Houlton Band of Maliseet Indians will be
taken in trust by the United States. Existing land within the reserva-
tions, whether held by individuals pursuant to a use assignment or
in common by the Tribe as o whole, will not be taken by the United
States in trust, These lands will simply be subject to a federal restric-
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tion against alienation which will prevent their loss or transfer to a
non-tribal member. Sec. 5(g) (2) (C) of H.R. 7919 provides that the
Degart.ment of the Interior will have no role in transfers of individual
tribal property from one tribal member to another, and Sec. 18 of
the Maine Implementing Act, ends the power of the Maine. Commis-
sioner of Indian Affairs to interfers with such internal transfers,

The settlement will also have no effect on claims by individual In-
dian land owners or individual Indian assignment owners. Seectipn. 4
of HL.R. 7919 and Title 30, Sec. 6213 as established by the Maine Im-
plementing Act specifically protect claims which individual Indians
have for causes of action arising after December 1, 1878. For thegs
refafa.sons, trespass actions brought by individual Iné.in.na will not be
affectad. i i

5. The setilement will subject iribal lands to property tamation.—
Sec. 6208 of the Maine Implementing Act specifically prohibits the im-

osition of such a tax. The confusion over this issue apparently comes

om two provisions of the settlement: Title 30, Sec. 6208(2) as es-
tablished by the Maine Implementing Act, which provides for pay-
ments in lieu of taxes on lands within Indian Territory, and Sec. 6(1)
of H.R. 7919 which provides that lands held in trust for the Passa-
maquoddy Tribe or the Penobscot Nation or subject to a restriction
against alienation, shall be considered “Federal Indian reservations
for purposes of federal taxation,”

Title 30, Sec, 6208 as established by the Maine Implementing Act
does not impose any taxes on any land within Indian territory. A tax
is a charge against property which can result ina taking of that prop-
erty for non-payment of the tax. Section 6208 does not provide for
such a tex, and FLR. 7919 forbids such a tax. The actusl workings of
this provision ara explained in detail in the Committes section-by-sec-
tion analysis of the Maine Implementing Act which appears in this
report, That analysis explains, among other things, that these pay-
ments in lieu of taxes will most likely be paid with funds provided
to the tribes by the federal government.

Sec. 6(i) of H.R. 7919, which treats the Passamaquoddy and
Penobscot Indian Territories as federal reservations for purposes of
federa] taxes is designed to insure that activities within these Terri-
tories are entitled to the same Federal tax exemptions which apply on
reservations of other Federally-recognized tribes. The provigion is
intended only to benefit the Tribes.

8. That the provision for eminent domain takings will lead to a rapid
loss of Indian land —While Sec. 6205(3), (4), and (5) of the Maine
Implementing Act and Sec. 5(i) and (7) of H.R. 7919 provide a
mechanism for takings for public uses, these provisions impose pre-
conditions on such takings which are more stringent than any other
known to the Committee, Before a taking could ever be effectuated
within the reservations, an entity proposing such a taking must demon-
strate that there is no reasonably feasible alternative to the taking. No
taking, whether within or without the reservation, can lead to a dimi-
nutlon of Indian lands, and any taken land must be replaced. The
settlement provides machinery for adding such substitute lands to the
reservation or Indian territory from which they are taken. .

7. Subsistence hunting and fishing rights 'mﬁ be lost since they will
be controlled by the State of Mains under the Settlemeni.—Prior to
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the settlement, Maine law recognized the Pagsamaquoddy Tribe’s and
the Penohscot Nation’s right to control Indian subsistence huntin
and fishing within their reservations, but the State of Maine clnimeg
the n%ht to alter or terminate these rifhts at any time. Under Title 30,
Sec. 6207 as established by the Maine Implementing Act, the Passama.-
qnodd{ Tribe and the Penobscot Nation have the permanent right to
control hunting and fishing not only within their reservations, but
insofar as hunting and fishing in cértain ’F}?nds is concerned, in the
newly-acquired Indian territory as well. The power of the State of
Mzine to alter such rights without the consent of the affected tribe or
nation is ended by Sec. 6(e) (1) of H.R. 7919. The State has only a
residual right to prevent the two tribes from exerciging their hunting
and fishing rights in a manner which has a substantially adverse affect
on stocks 1n or on adjacent lands or waters, This residual power is not
unlike that which other states have been found to have in connection
with federal Indian treaty hunting and fishing rights. The Commit-
tee notes that because of the burden of proof a.nf ev‘i%lance requirements
in Title 30, Sec. 6207(8) as established by the Maine Im lementing
Act, the State will only be able to make use of this residual power
where it can be demonstrated by substantial that the tribal huntin
and fishing practices will or are likely to adversely affect wildlife
stock outside tribal land.

8. The lands and trust funds provided in the settlement will not
benefit the Indians because of the lack of adequate controls.—In testi-
mony before the Committee, one of the Indian opponents to the bill
stated his belief that the Indians would receive no benefits from the
trust fund established under the settlement, and that all income would
be used by the Secretary of the Interior. This fear in unfounded. Sec-
tion 6(b) of H.R. 7919 requires the Secretary to make all trust fund
income available to the respective Tribe and Nation gua.rterly, and
provides that he may make no deduction for the United States’ expense
n the administration of the fund.

Fears that the Tribes will not have adequate control over the man-
agement of the trust funds are equally unfounded, The legislation
specifically provides that the funds shall be mnn:fsd in accordance
with terms put forth by the Tribes. As is explained elsewhere in this
report, the Secretary must agree to reasonable terms put forth by the
tribes, and through the Administrative Procedure Act, the Tribes
may obtain judicial review of any refusal by the Secretary to agree to
reasonable terms. While the United States will not be liable for losses
which result from investments that the Tribes request which are out-
side the scope of the Department of the Interior’s existing authority,
such investments cannot be made except at the request of the Tribe
or Nation which seaks such an investment.

9. The sattlement will lead to acculturation of the Maine Indians.—
Nothing in the settlement provides for acculturation, nor is it the
intent of Congress to disturb the cultural integrity of the Indian
people of Maine. To the contrary, the Settlement offers protections
against this result being imposed by outside entities by providing for
tribal governments which are separate and apart from the towns and
cities of the State of Maine and which control all such internal mat-
ters. The Settlement also clearly establishes that the Tribes in Maine
will continue to be eligible for all federal Indian cultural programs.

H.j==+ GR=13R7 we= 2
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CoMMITTER AMENDMENT AND SUMMARY 0F Masor PROVISIONS

The Committee adopted an amendment in the nature of a substitute
to HLR. 7919. The Administration had serious objections to some of
the provisions of the legislation as introduced ir *he Senate (S, 2829).
HLR. 7919, though introduced much later than the Senate bill, is iden-
tical to S. 2829, Over 2 period of three months, officials of the Admin-
istration met and negotiated with representatives of the State and of
the three tribes, Senate and House Committee stafi attended and par-
ticipated in many of these meetings. The amendment in the nature of
a substitute is the result of these negotiations and resolves all of the
probiems in the original legislation, . )

As amended, . 7919 provides congressional implementation and
ratification of the terms of the settlement negotiated among the
parties; ie., the Passamaquoddy Tribe, the Penobscot Nation, the
Houlton Band of Maliseet Indians, the State of Maine, the private
owners of large tracts of land, and the United States.

Section 4 of the bill provides for the extinguishment of the land
claims of the Passamaquoddy Tribe, the Penobscot Nation, and the
Houlton Band of Maliseet Indians in the State of Maine, including
damage claims associated with these land claims, upon appropriation
of $81.5 million to implement the provisions of section 5 of this Act.

Section 5 provides that the United States will establish a Maine
Indian Claims Settlement Fund into which will be deposited $27
million which the bill authorizes to be aptirogriabed: $13,5600,000 of
this fund will be held for the benefit of the Passamaquoddy Tribe,
and $13,600,000 of this fund will be held for the Penobscot Nation.
The fund would be administered in accordance with reasonable terms

ut forth by the respective Tribe or Nation and agreed to by the
Secretary of the Interior,

The settlement also provides that the Passamaquoddy Tribe and
the Penobscot Nation will retain as reservations those lands and
natural resources which were reserved to them in their treaties with
Massachusetts and not subsequently transferred by them. The United
States also ed in its Memorandum of Understanding with the
Pussamaquoddy Tribe and Penobscot Nation, dated February 10, 1078,
that the tribes shall be eligible to receive all federal Indian services
and benefits to the same extent and subject to the same eligibility
criteria as other foderally recognized tribes. The Tribes’ agreement
with the State of Maine includes various other guarantees concerning
jurisdictional matters and entitlement to state services.

In addition, Section 5 erovides that the United States will also
establish the Maine Indian Lands Acquisition Fund into which will be
credited $54,500,000 which the hill authorizes to be appropriated. It
is expected that this amount of money will be sufficient to acquire
150,000 acres of land for the Passamaquoddy Tribe, 150,000 acres of
land for the Penobscot Nation, and 5,000 acres of land for the Houlton
Band of Maliseet Indians all of which is now privately held, These
lands will be held by the United States in trust for the three tribes
subject to restrainis on alienation exce:gt as specified in Section 5.
Acquisition of lands for the Houlton Band of Maliseet Indians is
deferred, pending negotiation with the State on their location and
other matters of concern to the parties,
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Section 6 governs the application of the laws of the State of Maine
to all Indians, Indian nations, or tribes or bands of Indians, including
the Passamaquoddy Tribe, the Penobscot Nation, and the Houlton
Band of Maliseet Indians, and any lands held by them or for their
benefit. Subsection B(bz a&opts and ratifies the Maine Implementing
Act and subsection 6(e) provides that the State may amend the
provisions of that Act only with the -Bn;or consent, of the Passama-
quoddy Tribe and Penobscot Nation. The Maine Implementing Act
sets forth the terms of agreament between the Tribe and Nation with
the State of Maine with respect to the jurisdiction of the Tribe, the
]Nation, and the State and the legal status of these Tribes under State

BW.
Essentially, the Maine Implementing Act accords the Passama-
uoddy Tribe and Penobscot Nation the status of municipalities under
tate law; it provides for the application of State law to persons and
progert;inwi in the Penobscot Indian Territory and the Passama-
quoddy Indian Territory ; it provides for the Tribes to make payments
in lieu of taxes on real and personal property within the Indian
t;errltorg; it provides that the Tribe and Nation will adopt certain laws
of the State as their own but the independent legal status. of the
Tribes under Federal law is recognized; it establishes the authority
of the Tribe and Nation to enact ordinances applicable to all persons
within the Indian territory; it provides that the State shall enforce
tribal ordinances as to offenses by nonmembers or offenses by mem-
bers committed within either reservation where the potential penalty
exceeds imprisonment for six months or a fine of $600.00; it reserves
to the Tribe or Nation exclusive authority over internal tribal matters,
jurisdiction over minor offenses and juvenile offenses committed
members within either reservation, and reserves to the Tribes
cleims civil jurisdiction and matters of domestic relations including
sugport and child welfare involving their own members.
o facilitate implementation of the Maine Act, subsection 6(d)

ﬁrovides that the Passamaquoddy Tribe, Penobscot Nation, and the

oulton Band of Maliseet Indians, and their members may, subject to
the limitation on internal affairs contained in Sec. 6206(1) of the
Maine Implementing Act, sue and be sued in State and Federal courts
to the same extent as any other person or entity, provided that prin-
ciples of immunity applicable to municipalities in the State of Maine
are equally applicable to the Tribe and the Nation and their offices
when acting In their governmental capacities, Since the trust and
restricted lands and trust fund of the Tribe and Nation will be exempt
from levy or attachment or from alienation, provision is made for
payment by the Secretary of income from the Trust Settlement Fund
i satisfaction of valid, final orders of the courts. The trust and
restricted lands of the Band will also, when acquired, be exempt from
levy or attachment or from alienation, Subsection 5(d) (4) provides
that the State and the Band shall enter negotiations following the
enactment of this Act to seek a method by which the Band may satisfy
obligations which it may ineur.

Subsection 6(h) i)rovidee that the general laws of the United States
which are applicable to Indians because of their status as Indians are
applicable to the Passamaquoddy Tribe, the Penobscot Nation, and
tEe Houlton Band of Maliseet Indians, except that no such law which



20

affects or preempts the civil, criminal, or regulatory jurisdiction of
the State of Maine shall be application within the State. The Tribe,
Nation, and Band are speci.é)cally recognized as eligible to receive
benefits provided by the United States to Indiens because of their
status as Indians,

Section 7 authorizes but does not compel the Passamaquoddy Tribe,
the Penobscot Nation, and the Houlton Band of Malisests to adopt
organizational documents and file same with the Secretary.

ection 8 provides for the implementation of the Indianghild Wel-
fare Act of 1978 hy the Tribes.

Section 8 provides that payments made to the Tribe, Nation, or
Band under this Act shall not be considered by Federal agencies in
determining or computi.nﬁ the eligibility of the State of Maine for
participation in Federal financial aid programs. It further provides
that tribal eligibility for receipt of payments from the State of Maine
shall not be considered by Federal agencies in determinin% eligibility
of the Tribes or their members to participate in Federal programs
except that where eligibility for benefits is dependent upon a showin,
of need the Federal agency receiving the application will not be ba
from considering the actual financiel situation of the agg)licant.
Finally, the availability of funds or distribution of funds from the
Settlement Fund established under Section & of this Act shall not be
considered as income or resources for purposes of denying or reducing
Federal financial assistance or other Federal bem*.l‘]yl:]s-n to which the
Passamaquoddy Tribe or Penobscot Nation or their members would
otherwise be entitled.

Section 10 provides for a deferral of capital gains for private prop-
erty owners transferring lands to the United States under this Act by
providing that such transfers of land shail be deemed involuntary
conversions within the meaning of Section 1033 of the Internal Rev-
enue Code of 1954, as amended.

Section 11 provides for the transfer of tribal trust funds from the
State of Maine to the Secretary of the Interior.

Section 12 provides for the general discharge of the State of Maine
from existing or further claims.

Section 13 provides that this Act shall not be construed as conferring
jurisdiction upon any Indian, Indian nation, or tribe or band o

ndians, to sue the United States except as provided in this Act.

Section 14 authorizes the eppropriation of $81.5 million to imple-
ment the provisions of Section 5.

Section 16 provides that if the extinguishment provisions of Section
4 are held invalid, then the entire Act shall be invalidated.

Section 16 h}n'ovides that in the event of a conflict between this
Act and the Maine Implementing Act, this Act shall govern. Tt also
provides that federal statutes enacted subsequent to this Act which
are designed for the benefit of Indians or Indian tribes and which
materially affect or preemRt the laws of the State of Maine, including
the Maine Implementing Act, shall not apply within the State unless
they are specifically made applicable to the State.

A complete section-by-section anslysis of this bill and the Maine
State Implementing Act are contained in Senate Report 96-957 which
the Committee accepts as its own.
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Cost aNp Bunger Act COMPLIANGE

The bill authorizes the appropriation of $81,500,000, Inasmuch as
this bill ratifies and implements a negotiated settlement of a land
claim of these Indian tribes as a preferred alternative to extensive,
divisive litigation, it is expected that appropriation of these funds
would be a prerequisite to the agreement by the tribe to the extinguish-
ment of all of their claims. As & consequence, it is expected that the
entire amount would be appropriated for fiscal year 1981. The Com-
mittee is advised that the Administration strongly supports inclusion
of this amount in the FY 1981 ?pro riations. %‘Ke cost analysis pre-
pered by the Congressional Budget Office, which the Committee ac-
cepts as 1ts own, follows:

U.S. Conaress,

Concressional Bubeer OrFr
Washington, D.C., September 18, 1980.
Hon. Morrts K. Upari,
Ohairman, Committee on Interior and Insular Affairs, U.S. House of
gegreaentaﬁves, Longworth House Office Building, Washington,

Dear Mr. Cuarruan: Pursuant to Section 408 of the Congres-
sional Budget Act of 1974, the Congressional Budget Office has re-
viewed H.R. 7919 as amended, the Maine Indian Claims Settlement
Act of 1980, as ordered reported by the House Committes on Interior
and Insular Affairs, September 17, 1980. The bill authorizes the ap-
propriation of $81.5 million to provide for the settlement of land
¢laims of Indians, Indian nations and bands of Indians in the State of
Maine. Upon appropriation of the authorized amount, $27 million
would be transferred to a new Maine Indian Claims Settlement Fund,
with investment income (but not the principal) to be regularly dis-
tributed to the Passamaquoddy Tribe and the Penobscot Nation. The
remaining $54.5 million would be transferred to a new Maine Indian
Claims Land Acquisition Fund, with both principal and income to be
spent to acquire lands for specified Indian groups.

Because of the trust responsibility placed on the Secretary of the
Interior by the bill, the outlays resuiting from the bill would differ
from the appropriation. Monies held in trust by the federal govern-
ment result mn net outlays to the federal budget only when prineipal
is disbursed. Since Section 5(b)(2) prohibits any distribution of

rincipal held in the Settlement Fund, the only net outlays to the

deral budget would occur when principal of the Land Acquisition
Fund is used to acquire land pursuant to the Act. Assuming that the
monies authorized are appropriated by the 96th Congress, it is expected
that all $64.5 million wxﬁ be outlayed in fiscal year 1981 to purchage
approximately 300,000 acres of land on which interested parties already
hold purchase options. . L.

In addition, this bill would make designated Maine Indians eligible
for benefits available through & number of discretionary federal pro-
grams. Thus, while no additional expenditures are mandated by this
section of the bill, relevant federal agencies would be required to in-
clude these groups among those eligible for benefits and may seek ad-
ditional funds in order to provide such benefits.

incerel
Sincerely, Axrice M. Rivuin, Director.
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InrLaTION IMPACT STATEMENT

As noted above, the bill authorizes the appropriation of $81,500,000.
However, $27,000,000 of this amount will be permanently invested in
a trust fund with only the interest to be paid to the tribal beneficiaries
cach year. As a consequence, inflationary pressure from this amount
woulg be negligible. The remainder is to be invested in a trust fund,
with the principal and interest to be available for the acquisition of
land for the tribal beneficiaries. This might tend to have some minor,
temporary inflationary impact on local land values, but the Commit-
tee estimates that it would have no significant lasting inflationary
impact. .
OVERSIGHT STATEMENT

Other than normal oversight responsibililies exercised in con-
nection with hearings on these legislative proposals, no specific over-
sight activities were undertaken by the committee and no recom-
mendetions were submitted to the committee pursuant to rule X,
clause 2(b)2.

CoMMITTEE RECOMMENDATION

The Committee on Interior and Insular Affairs, by voice vote,
recommends approval of the bill, as amended.

DreparTMENT REPORT

The favorable report of the Department of the Interior, dated
August 25, 1980, and a supplemental communication from the De-
partment, dated September 10, 1980, follow :

U.S. DePARTMENT OF THE INTERIOR,
OFFICE OF THE SECRETARY,
Washington, D.C.,._August 25, 1980.
Hon. Morris K. Upary,
Chairman, Committee on Interior and Insular Affairs,
House of Representatives, Washington, D.C.

,DEaR Mr. Caamman: This responds to your request for our
views on HL.R. 7019, a bill “To provide for the settlement of land
claims of Indians, Indian nations and tribes and bands of Indians in
the State of Maine, including the Passamaquoddy Tribe, the Pen-
obscot Nation, and the Houlton Band of Maliseet Indians, and for
other purposes.”

We view the settlement of the Indian land claims in the State of
Maine as one of the most important issues in Indian affairs facing
Congress today. After three and one-half years of effort a legislative
settlement proposal is before the Congress; one which is supported by
the State, the Tribes, and the major landowners in the State, and
which has already received the endorsement of the State Legislature.
That proposal is predicated upon the authorization of the appropria-
tion by Congress of $81.5 million to carry out its provisions.

Because years of continued litigation would have s severe impact
on the people of Maine—both Indian and non-Indian—and because
the settlement proposal is based on the agreement of all relevant
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Farties and should therefore provide a lasting solution to the prob-
em, we do not object to the Federal contribution contemplated by
the bill. However, we have raised a series of questions regarding a
number of the provisions of the bill, especially insofar as it provides
for the role of the Federal Government as trustee for the Maine
Tribes. We have met on several occasions with officials of the Stute
and Tribes, and we fully appreciate the efforts the parties have made
to achieve agreement on many of the important provisions of the bill.
We have worked with those officials to redraft o number of those pro-
visions and have achieved a large measure of agreement on substitute
language to clarify the governmental resfronslbilities and jurisdic-
tional relationships among the parties. It has not been our intent to
alter in any way the agreement between the State of Maine and the
Passamaqueddy Tribe and Penobscot Nation with respect to their
new relationship. We have only sought to assist in making that agree-
ment completely workable.

We have enclosed a proposed amendment to H.R. 7919 in the nature
of a substitute, which we beliave would clarify the provisions of the
bill while adhering closely to the intent and substance of it. We dis-
cuss below the more sxﬁniﬁcant changes which our proposal would make
in the language of HLR. 7919 as introduced. Discussion among the

arties has not Eet been concluded with respect to one provision of the

ill, Section 6(b). We have therefore noted in the proposed amend-
ment that the language of that section is to be supplied. We anticipate
concluding the discussion of that provision shortly and will report to
the Committee on proposed language for it as soon as possible.

We have provided in Section 3(2) of our proposed amendment for
a definition of “Indian territory”, primarily to aid in a reading of re-
vised Section 5(d) which has been redrafted to clarify how title to lands
ac(!uired pursuant to the terms of the Act shall be held. The definition
of “Indian territory” tracks the definitions of “Pnssamaguoddy Indian
Territory” and “Penobscot Indian Territory” contained in the Maine
Implementing Act, and is not intended to be inconsistent with the
use of those terms. It is important to note that the jurisdictiona! char-
ecter of the lands described in Section 8(2) (C) will not be altered
unless they are actually acquired by the United States in trust for the
Passamaquoddy Tribe or g}ne Penobscot Nation pursuant to Section
5(d). We also note that “Indian territory” has been defined in & man-
ner which permits the parties to vary the boundaries of this area later
by mutual agreement. .

One important concern arises in connection with these definitions.
Lands may only be included within Passamaquoddy or Penobscot
Indian Territory under Section 6205 of the Maine Implementing Act
if they are acquired by the United States on or before January 1, 1983.
Designation of lands as Indian territory is critical because only lands
so designated will be held in trust by the United States, subject to
Federal restrictions against alienation, and within the limited govern-
mental authority of tE:se Tribes. Lands acquired outside Indian terri-
tory, which cannot be so held, are much less likely to provide a last-
ing land base for the Tribes. The date chosen appears to have been
based on the assumption that land scquisition would begin early in
1981, thus giving the Secretary and the Tribes nearly two years within
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which to acquire lands within Indian territory. It now appears that
however quickly H.R. 7919 is enacted, it may be difficult to acquire the
contemplated acreage within the time limit. .

Initially, we recommended to State officials that the Maine Imple-
menting Act be amended to address this concern by providing for &
more realistic date for cutting off the creation of Indian territory.
They responded that such a concern is premature, and that the Legis-
lature would therefore be unwilling to amend the Act at this time.
Nevertheless, we have been assured by State Attorney General Richard
S. Cohen that if the appropriation of the necessary sums is delayed
so that the contemplated land acquisition could not be effected by
Jenuary 1, 1983, he would E::son y be willing to recommend to the
State Legislature that the Implementing Act be amended to provide
for an adequate extension of time. At any rate, we note that Congress
has plenary power to remedy this concern if land acquisition is de-
layeg for reasons beyond the control of the Tribes, and the State

islature does not provide for an extension of the time limit, The
Administration will seek an appropriation of $81.5 million in fiscal
year 1981, upon enactment of an appropriate settlement. )

The most important provision in FLR. 7919 is_clearly Section 4,
which provides for the final extinguishment of 2ll Indian land claims
in the gta.ba of Maine. We have revised Section 4(a) (1) of H.R. 7919
only to add a proviso which would make it clear that nothing in the
section should be construed to affect an ordinary land title claim to an
individual Indian within the State. Without the proviso the section,
read literally, would extinguish the title claim of an Indian home-
owner in the State whose claim is based on a Federal law erally de-
signed to protect non-Indians as well as Indians, such as laws govern-
ing Federal home loans,

he effect of this provision of H.R. 7919 would be thet all Indian
land claims in Maine arising under Federal law will be extinguished
on the date of the enactment of the Act. However, the Tribes have
expressed the concern that there is no guarantes that they will receive
the consideration authorized in the bill for their agreement to give u
their claims. They have therefore advocated that the bill be amende
to condition extinguishment of the claims under Section 4 on the ap-
pro*matmn of $81.5 million by Congress, Another Indian land claim
settlement bill in this Congress, H.R. 6631 concerning the Cayugs
land claim in New York State, was amended by the Committee to
provide for such a conditional amendment. The State of Maine, on
the other hand, desires immediate extinguishment of the land claims
in order to clear titles in the State as scon as possible, State officials
note that the aboriginal title claims of Alaska Natives were extin-
guished on the date of enactment of the Alaska Native Claims Settle-
ment Act (43 U.8.C. § 1601 et seq.). We think it is clear that Congress
does have plenary power to extinguish claims of aboriginal Indian
title. Tee-Hit-Ton Indians v. United States, 348 U.S. 272 (1955).
Nevertheless, we appreciate the Tribes’ concern, and we would there-
fore not be opposed to an amendment which would condition extin-
guishment on the nm.l&:in(gl of the necessary appropriations. We wish
to note, however, that under Public Law 96-217 the statute of limita-
tions at 28 U.S.C. § 2415 is now due to run on December 31, 1982.
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Thus, a delay in appropriations beyond that date may force the Tribes
to file protective lawsuits,

Sections 4(a) (2) and (.?é) of H.R. 7919 would extinguish claims of
Indian title arising under State law. We think this is an ineppropriate
subject for Federal legislation, and indeed, the identical provisions
appear in Section 6213 of the State Implementing Act. Nevertheless,
wo have agreed to include in our proposed emendment language in
lieu of those two paragraphs which would bar the United States %?om
asserting as trustes for the Indians past land claims arising under
State law., -

Section 5(a) of H.R. 7919 would establish a $27 million settlement
trust fund for the benefit of the Passamaquoddy Tribe and the
Penobscot Nation. We have revised Section 5(b) of H.R. 7919 to
clarify the role of the Secretary as the trustee charged with the re-
sponsibility of administering this fund. The two Tribes and the Ad-
ministration agreed in February 1978 that any such trust fund should
be administered in accordance with an agreement between the Secre-
tary and each Tribe. The Tribes desire the opportunity for a more
liberal investment policy than has historically been aunthorized for
tribal trust funds under the Act of June 24, 1938 (25 U.S.C. § 162a).
‘We respect that desire and are willing to permit future investment
of the trust fund to be carried out pursuant to an agresment between
the Secretary and each Tribe, but we are concerned that the langua
of Section 5(b) (1) of FLR. 7919 does not adequately protect tﬁg
United States from unwarranted liability. The provision contains the
requirement that the Secretary must agree to “reasonable terms” for
investment within 30 days of submission of proposed terms by the
Tribe. We believe that this is a difficult standard and an unworkable
procedure. In our proposed amendment, we adopt an approach sug-
(g;amd in the 1977 Final Report of the American Indian Policy Review

ommission. Under that approach trust funds could be utilized by
the Tribes for potentially more profitable investments, but only after
the Tribes specifically release the United States from liability in the
event the chosen investment results in a loss,

A proviso in Section 5(b)(8) of H.R. 7919 would require each
Tribe to expend annually the income from $1 million of its portion
of the Settlement Fund for the benefit of tribal members over the age
of 60. We understand that this was an important factor in discussions
of the proposed settlement between the tribal negotiating committees
and the memberships of the Tribes, and we applaud their desire to
provide special assistance to the Tribes’ senior members. However, wo

uestioned whether such a provision should appear in the bill since
® Secretary has no responsibility under the bill for any distribution
of trust fund income, a point which has been agreed upon among all
the parties. Tribal officials have assured us that it is the Tribes alone,
not the Secretary, who will be responsible for the expenditure of trust
fund income for the benefit of tribal members over 60. In light of
that understanding, we do not object to the provision remaining in
the bill.

Section 5(c} of HL.R. 7919 would establish a $54.56 million Land
Acquisition Fund. The Tribes had insisted upon the scquisition of
300,000 acres of average quality Maine woodland as the integral term
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of the settlement of their land claims, Our appraisers have determined
that $54.5 million is sufficient to acquire such woodland, but we believe
the legislation should not be tied to any given a.c}'eatie figure, since
woodland of varying quality may hecome available in the marketplace
at any given time. . .

Our proposed amendment would reword Section & ( d) toclarify that
the title to lands acquired in Indian territo: be held by the
United States in trust for the Passamaquoddy Tribe of Penobscot Na-
tion, Lands acquired for the Tribe or Nation outside Indian territory
shall be held in fee simple by the respective Tribe or Nation. Our pro-
posed Section 5(d) also contains an authorization for the Secretary
to take lands within Indien ferritory in trust after they have been
independently acquired by the Passamaquoddy Tribe or Penobscot
Nation, This is necessary use the Tribes contem}l)lata the acquisi-
tion of lands outside Indign territory which would later be used for
exchange purposes once additional lands within Indian territory go
on. sale.

The title to lands acquired for the benefit of the Houlton Band of
Maliseet Indians is also addressed by this subsection. The Band desires
to acquire lands in eastern Aroostook County which would be held
in trust for them by the United States. Officials of the State of Maine,
however, initially objected to the acquisition of lands in trust status
outside the boundaries of Passamaquoddy Indian Territory or Penob-
scot Indian Territory. We have sought to accommodate both their
concerns by redrafting the subsection to authorize the Secretary to
acquire lands in trust for the Houlton Band, but only after obtaining
the concurrence of authorized State officials to the acquisition. We have
provided further that the Houlton Band would be authorized to enter
into contracts with eppropriate government agencies for the provision
of services, similar to those we recommend below with respect to the
Passama.&uoddy Tribe and the Penobscot Nation. We expect that State
and Band officials will work together in good faith to identify suitable
lands for the Houlton Band.

The revised subsection also provides that notwithstanding the provi-
sions of the Act of August 1, 1888, and the Act of February 26, 1931
(40 U.S.C. §§ 267, 25i8a), the Secretary may acquire land under this
section only 1if the Secretary and the owner of the land have agreed
upon the identity of the Jand to be sold and upen the purchase price
and other terms of sale. The cited provisions allow Federal agencies to
utilize condemnation procedures and declarations of taking to acquire
land for Federal pu:goses. Our proposed Section 5(d) would not bar
the use of such procedures, but would only require the consent of the
landowner to the terms of the taking, This limitation was requested by
the landowners who intend to sell lands to the Tribes, and we have no
objection to it.

Section 5(e) of our proposed amendment is new. We believe that
no Federal money should be paid to the Tribes—sither for the trust
fund or for land acquisition—until they each have stipulated to a final
dismissal of their claims. This subsection would condition the Secre-
tary’s authority to expend the two trust funds for the benefit of the
Passamaquoddy Tribe, the Penobscot Nation, and the Houlton Band
of Maliseet Indians on a finding that authorized officials of each of the
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Tribes have executed documents relinguishing all their claims and have
stipulated to & final judicial dismissal of their claims. Such relinquish-
ments and dismissals will insure that there can be no future claim

inst the United States for the extinguishment of the Indian claims
effected by this legislative settlement.

Our proposed subsection (f) of Section § is a clarification of Sec-
tion §(e) of H.R. 7019. Subsection (f) ﬁ)rovides that the Indian Non-
intercourse Act (25 U.S.C. §177) shall not be applicable in Maine,
but that lands in Indian territory or held in trust for the Houlton
Band of Maliseet Indians shall nevertheless be subject to restrictions
against alienation. Pamﬁmph (3) provides specific, though limited,
authorizations for the alienation of such trust lands. These are con-
sistent with the terms of the proviso to Section 6 (e) (2) of H.R. 7919,
except that a specific authorization for rights-of-way, with the consent
of the affected Tribe, Nation, or Band, has been added to provide for
rights-of-way without resort to condemnation. The authorization for
exchanges in pro Section §(f) (3) (E) has been made more flexi-
ble by inserting language taken from Section 206(b) of the Federal
Land Policy and Management Act (48 U.S.C. § 17161). Without such
flexibility such an exchange authority may prove useless hecause it is
often difficult to find exchange lands of precisely equal value. Finally,
the authorization in H.R. 7819 for transfers og land the proceeds of
which must be reinvested within two years hasbeen revised in proposed
Section 5(f) (3) (F) to reflect the Tribes’ intent that sales be au-
thorized only if the Secretary has aiready made specific arrangements
for the sequisition of replacement land.

Section 6(f) of H.R. 7919 would require the Secretary to agree
within 30 days to “reasonable terms” for the man ent and admin-
istration of land held in trust for the Passamaquoddy Tribe and Pen-
obscot Nation. We believe the procedures outlined in this subsection
are unwieldy but, more importantly, existing Federal laws and regu-
lations provide at!lequate authority for the Tribes to manage their own
trust lands. We have therefore rewritten the provision, which appears
88 Section 5(g) of our proposed amendment, to restate existing law
which would authorize 513 Secretary to enter into land management
agreements with either Tribe in accordance with Section 102 of the
Indian Self-Determination Act (26 U.S.C. § 450f). We note that the
contract declination procedures of that Act and existing regulations
would be appliceble to such agreements.

In our proposed amendment we have added a new subsection (h) to
provide for condemnation of Passamaquoddy, Penobscot, and Houlton
Band lands in accordance with state lIaw relating to such lands. This
subsection is necessary because Indian trust or restricted lands may
not be condemned under state law without Congressional authoriza-
tion. Congressional authorizations have generally required that the
condemnation be in Federal court and that the United States be a

arty. We believe it would be unwise to diverge from this practice.
Iétubset‘.t:icm (h) also specifies the disposition of the compensation
received.

The disposition specified differs slightly from Section 5(g) of HL.R.
7919 in that it channels proceeds through the Land Acquisition Fund
rather than requiring their reinvestment within two years. Since it is
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the Tribes who initiate land purchases under the scheme of the bill and
since sums in the Land Acquisition Fund may only be used. for that
purpose, the two year requirement is superfluous and confusing, Sub-
section (i) provides that the proceeds from the condemnation of trust
or restricted Indian lands in Maine pursuant to any law of the United
States other than this Act shall likewise be reinvested through the
Land Acquisition Fund.

Section 6(a) of H.R, 7919, and as revised in our proposed amend-
ment, is intended to effectuate the broad assumption of jurisdiction
over Indian lands by the State of Maine. As noted above, we will be
reporting to the Committee on Section 6(b) as soon as discussion on
it 1s concluded.

Our proposed amendment contains s new Section 6(c) to make &b-
solutely clear the intention of the parties that the Federal government
will not have “Indian country” type law enforcement jurisdiction on
Indian lands in the State of Maine. See State v. Dana, 404 A.2d 551
(Me. 1979) cert. denied 48 U.S.L.W. 3537 (February 19, 1880). Our
groposed Section 6(d) is merely a restatement and clarification of the

rst sentence and proviso of Section 6(c) of H.R. 7919. No substantive
change is intended, except to clarify that the parties have agreed that
the jurisdictional provisions of Section 1362 of Title 28, United States
Code, shall apply to the three Tribes, notwithstanding the otherwise
broad language of the provision.

The second part of Section 6(c) of H.R. 7919 would permit suits
against the Secretary by judgment creditors of the Passamaquoddy

ibe and Penobscot Nation to force payment of the judgments out
of Settlement Fund income. We believe that such litigation would be
burdensome and unnecessary. Qur proposed Section 6(d) (2) would
provide instead a procedure for admimstrative attachment of future
trust fund income by judgment creditors of the two Tribes. Under
that provision the Secretary would be required to honor valid court
orders of money judgments against sither Tribe from causes of action
accruing after the date of the enactment of the bill, by making an
assignment {o the judgment creditor of the right to receive future in-
come from the Settlement Fund, notwithstanding the provisions of
the Anti-Assignment Act (31 U.S.C. § 203). ;

Under Section 6(d) of H.R. 7919 Congress would consent in ad-
vance to any amendment of the Maine Implementing Act as long as
the Tribes agreed to any such amendment. The breadth of this “con-
sent” gave us cause for concern. We have therefore included in our
proposed Section 6(e) (1), language taken from S. 1181 (96th Cong.)
which would authorize future jurisdictional agreements betweennﬁme
State and either the Passamaquoddy Tribe or the Penobscot Nation
in the form of amendments to the Implementing Act. State and tribal
officials have agreed to this provision. Qur proposed Section 6(e) (2)
would authorize similar agreements with the Houlton Band of Mali-
seet Indians.

Section 6(f) of our proposed amendment is identical to Section
6(e) of H.R. 7919. It authorizes the Passamaquoddy Tribe and Penob-
scot Nation to exercise jurisdiction, separate and distinct from that of
Maine, to the extent authorized by the Maine Implementing Act. That
Act in turn leaves the two Tribes with exclusive authority over their
own internal tribal affairs, certain misdemeanor jurisdiction over
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tribal members, small claims jurisdiction, and a significant residium
of regulatory authority over their own lands. The two Tribes will also
be treated as municipalities under State law for purposes of jurisdic-
tion over their lands in Indian territory, which means that no other
municipality, the main unit of local government in Maine, may exer-
cise any authority over tribal affairs in those areas. Lands and per-
sonal property in Indian territory may not be taxed; nor may income
from the Settlement Fund. The Tribes and their members shall for
the most part be otherwise subject to State taxes.

We note that Section 8208(2) of the Maine Implementing Act would
require the Passam: a.quoddf;‘r) Tribe and the Penobscot Nation to make
payments in lieu of taxes for trust lands within Indian territory. We
prefer that, instead of making in-lieu payments, the Tribes merely
negotiate contracts with the counties and other districts for the pro-
vision of services. Nevertheless, this is a matter for tribal discretion,
and Section 6(e) of our proposed amendment would allow for future
jurisdictional agreements to accommodate our preference.

‘We object to the full faith and credit provision of Section 6(f) of
H.R. 7019. In lieu of that provision the Tribes and State have offered
language which appears in our proposed Section 6(g). It states that
the Passamaquoddy Tribe, the Penobscot Nation, and the State of
Maine shall pive full faith and credit to the judicial proceedings of
each other. The parties could rgree to this form of comity without the
consent of Congress, but we have no objection to its inclusion in the
settlement legislation. There is, of course, no reason why the Tribes
may not establish similar comity with other jurisdictions.

Section 6(g) of H.R. 7919 provides that Federal laws of general
applicability to Indians, Indian tribes, and Indian lands shall not be
applicable in Maine, except that the Passamaquoddy Tribe, the Penob-
scot Nation, and the Houlton Band of Maliseet Indians shall be eli-

ible for all financial benefits for which all other Federally recognized

dian tribes are eligible. We found this provision troublesome and
confusing in that Federal financial benefits to Indian tribes would be
divorced from general Federal statutes applicable to Indians. This
wes a subject of some discussion with representatives of the State
and Tribes, and sgreement was reached on the language of our pro-
posed Section 6(h). In short; this would provide that no Federal law
or regulation (1) which accords or relates to a special status or right
of or to any Indian, Indian nation, tribe or band of Indians, Indian
lands, Indian reservations, Indien country, Indien territory, or land
held in trust for Indians, and also (2) which affects or preempts the
civil, criminal, or regulatory jurisdiction or laws of the State of Maine,
shall apply within the State. This limitation would include such Fed-
eral laws, among others, as the Indian trader statutes (25 U.S.C.
£8 261-264) and the provision of the Clean Air Act Amendments of
1977 which permits Indian tribes to designate air quality standards
(42 U.S8.C. ? 7474). i

Section 6(g) of H.R. 7919 also states that the Passamaquoddy Tribe,
the Penobscot Nation, and the Houlton Band of Malisest Indians are
Federally-recognized Indian tribes and that they shall be eligible for
Federal financial programs on the same basis as all other Federally-
recognized Tribes. Since the bill contemplates significant acquisition
of lands to be held in trust for the Tribes, we read this provision to
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mean that such trust lands should be treated as Indian reservations for
purposes of the provision of Federal Indian services. We do not ob-
ject to the provision, so interpreted. . .

We have alstf included a proviso to this subsection which would
limit the membership of the Houlton Band of Maliseet Indians, for
purposes of the provision of Federal services or benefits, to persons
who are citizens of the United States. This is gimilar to the limitation
in Section 3 of Public Law 95-875 which recognized the Pascun Yaqui
Tribe for purposes of the provision of Federal Indian services,

With the agreement of the parties we have included in our pro’Iposd
amendment a new Section 7, which would clearly permit the Tribes
to organize for their common welfare and adopt constitutions or char-
ters. %?lile we have been assured by attorneys for the State of Maine
that the Passamaquoddy Tribe and the Penobscot Nation need not
adopt charters I::ﬂer State law to avail themselves of the benefits of
the status of municipalities of the State, we believe it preferable to
make clear that this oYtion continues to exist under Federal law, And,
since these Tribes will be administering large land holdings and val-
uable assets, the adoption of organic governing documents, which
would be filed with the Secretary, seems advisable.

Our proposed Section 8(f) would make Section 102 of the Indien
Child Welfare Act of 1978 (25 U.S.C. § 1912) applicable to the Houl-
ton Band of Malisect Indians. Officials of the State of Maine consented
to this provision and we have no objection to it.

Section 8(b) of HLR. 7919 provides that the eligibility for or re-
ceipt of payments from the State of Maine by the Passamaquoddy
Tribe and the Penobscot Nation pursuant to the Maine Implementing
Act shall not be considered by Federal agencies in determining the
eligibility of either Tribe for Federal financial aid programs. To
c]a.rifav this provision, which appears as Section 9(b) of our proposed
amendment, we have added a proviso to the effect that Federal agencies
shall not be barred by this section fram considering the actuel finan-
cial situation of the Tribe,

Section 8(c) of H.R. 7919 would prevent Federal agencies from
c_onmdennﬁ the availability or distribution of funds pursuant to Sec-
tion 5 of the bill for purposes of denying Federal financial assistance
to Indinn households or to the Passamaquoddy Tribe or Penobscot
Nation, We read this provision to refer only to income from the Settle-
ment Fund to be established pursuant to Section 5(a), and expect
that the two Tribes will otherwise be treated ns any other tribe in-
sofar as their income from other sources are concerned, including in-
come derived from land or natural resources acquired pursuant to
the Act. As read, the provision is unobjectionable. It appears as Sec-
tion 8(c) of our ﬁ‘oposed amendment,

The Office of anagement and Budget has advised that there is no
objection to the presentation of this report from the standpoint of
the Administration’s program.

Sincerely,
James A, Joserx,
Aocting Seoretary.
Enclosore.
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AsenpmeNT To H.R. 7919 17 THR NATURE OoF A SUBSTITUTE

Strike out all after the enacting clause and insert in lieu thereof the
following:
That this Act may be cited as the “Maine Indian Claims Settlement
Act of 1880”,

CONGRESEIONAL FINDINGB AND DECLARATION OF POLICY

Skc. 2. (n%hCongress haregg finds and declares that:

1) The Passamaquoddy Tribe, the Penobscot Nation, and the
Maliseet Tribe are asserting claims for possession of lands within
the State of Maine and for damages on the grounds that the
lands in question were originally transferred in violation of law,
including the Trade and Intercourse Act of 1790 (1 Stat. 137), or
subsequent reenactments or versions thereof.

_(2) The Indians, Indian nations, and tribes and bands of In-
dians, other than the Passa.muiuoddy Tribe, the Penobscot Nation
and the Houlton Band of Maliseet Indians, that once may have
held aborfina.l title to lands within the Stata of Maine long ago
abandoned their aboriginal holdings.

(8) The Penobscot Nation, as represented as of the timse of
assage of this Act by the Penobscot Nation’s Governor and
ouncil, is the sole successor in interest to the aboriginel entity

generally known as the Penobscot Nation which years ago claimed
aboriginal title to certain lands in the State of Maine.

(4) The Passamaquoddy Tribe, as represented as of the time of
passage of this Act by the Joint Tribal Council of the Passa-

uoddy Tribe, is the sole successor in interest to the sboriginal
“antity generally known as the Passamaguoddy Tribe which years
ago claimed aboriginal title to certain lands in the State of Maine.

(5) The Houlton Band of Maliseet Indians, as represented as
of the time of passage of this Act by the Houlton Band Council
is the sole successor in interest, as to lands within the Umbed
States, to the aboriginal entity generally known as the Maliseet
Tribe which years ago claimed aboriginal title to certain lands
in the State of Maine.

(6) Substantial econémic and social hardship to a large num-
ber of landowners, citizens and communities in the State of
Maine, and therefore to the economy of the State of Maine as a
whole, will result if the aforementioned claims are not resolved
promp%gi

(7) This Act represents a good faith effort on the part of Con-
gress to provide the Passamaquoddy Tribe, the Penobscot Nation
and the Hounlton Band of Maliseet Indians with a fair and just
settlement of their land claims, In the absence of cox:‘ﬁresional
action, these land claims would be pursued through the cou

a process which in all likelihood would consume many years an
thereby promote hostility and uncertainty in the State of Maine
to the ultimate detriment of the Passamaquoddy Tribe, the Pe-
nobscot Nation, the Houlton Band of Maliseet Indians, their mem-
bers, and all other citizens of the State of Maine.
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(8) The State of Maine, with the agreament of the Passama-
guoddy Tribe and the Penobscot Nation, has enacted legislation
efining the relationship between the Passamaquoddy Tribe, the
Penobscot Nation, and their members, and the State of Maine,
(9) Since 1820, the State of Maine has provided special serv-
ices to the Indians residing within its borders, including the
members of the Passamaquoddy Tribe, the Penobscot Nation,
and the Houlton Band 01(?1 Maliseet Indians. During this same
period, the United States provided few special services to the
respective Tribe, Nation or Band, and repeatedly denied that it
ha(i) jurisdiction over or responsibility for the said Tribe, Nation,
and Band. In view of this provision of special services by the
State of Maine, requiring substantial expenditures by the State
of Maine and made by the State of Maine without being required
to do so by Federal law, it is the intent of Congress that the
State of Maine not be required further to contribute directly to
this claims settlement.
(b) It is the purpose of this Act—

(1) to remove the cloud on the titles to land in the State of Maine
resulting from Indian claims;

. (2) to clarify the status of other land and natural resources in
the State of Maine;

(3} to ratify the Maine Implementing Act, which defines the
relationship between the State of Maine and the Passamaquoddy
Tribe and the Penobscot Nation, axcept to the extent that it is
inconsistent with the provisions of the Act; and

&4% to confirm that all other Indians, Indian nations and tribes
and bands of Indians now or heresfter existing or recognized in
the State of Maine are and shall be subject to all laws of the
State of Maine, 2s provided herein.

DEFINITIONS

Skc. 3. For purposes of this Act, the term—

(1) “Houlton Band of Maliseet Indians” means the sole suc-
cessor to the Maliseet Tribe of Indians es constituted in aberiginal
times in what is now the State of Maine, and all its predecessors
and successors in interest. The Houlton Band of Maliseet Indians
is represented as to the date of the enactment of this Act, as to
lands within the United States, by the Houlton Band Council of
the Houlton Band of Maliseet Indians;

(2) “Indian territory” means (A) the Passamaquoddy Indian
Reservation; (B) the Penobscot Indian Reservation; {C) until
January 1, 1988, the lands of the State of Mzine of Great North-
ern Nekoosa Cor% ration located in T.1, R.8, W.B.K.P. (Lowell-
town), T.6, R.1, NB.K.P. (Holeb), T2, R.10, W.E.L.S. and T.2,
R.9, W.EL.S.; the land of Raymidgas Company located in T.1,
R.5, W.B.K.P, (Jim Pond), T4, R.5, BK.P.W.K.R. (King and
Bartlett), T.5, R.6, BK.P.W.K.R. and T.3, R.5, BX.P.WK.R.;
the land of the heirs of David Pi located in T.6, R.8,
W.E.L.S.; and portion of Sugar Island in Moosehead Lake; the
lands of Prentiss and Carlisle Company located in T.9, S.D.; an
portion of T.24, M.D.B.P.P.; the lands of Bertram C. TackeE
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or Northeastern Blueberry Company, Ine. in T.19, M.D.B.P.P.;
any portion of T.2, R, NW.P.; and portion of T2, R.5,
W.B.E.P. (Alder Stream) ; the lands of Dead River Company in
T3, R.9, NW.P,, T.2, R.9, NW.P., T.5, R.1, N.B.P.P. and T5,
N.D.B.P.P.; and portion of T.3, R.1, N.B.P.P.; any portion of
T.3, N.D.; any portion of T.4, N.D.; an portion of T.89, M.D.;
any portion of T.40, M.D.; any portion of T.41, M.D. ; any portion
of T:42, MD.BP.P.; and the lands of Dismond International
Corporation, International Paper Company and Lincoln Pulp
and Paper Company located in Axgyle: Provided, That “Indian
territory” within the meaning of this subparagraph may not
‘exceed 300,000 acres of land ; and (D) any other landE; designated
as Pa.ssa.ma.quoddg Indian Territory or Penobscot Indian Terri-
tory pursuant to the laws of the State;

?é “land or matural resources” means any real property or
natural resources, or any interest in or right involvin%;gxy real
property or natural resources, including %ut without limitation
minerals and mineral rights, timber and timber rights, water
and water ﬁfhta, and hunting and fishing ri ghhdf;

(43 “Land Acquisition Fund” means the Maine Indian Claims
]ﬁ: Acquisition Fund established under Section 5(c) of this

¥

(6) “laws of the State” means the Constitution, and all stat-
utes, regulations and common laws of the State of Maine and its
political subdivisions, and all subsequent amendments thereto or
judicial interpretations thereof; . )

(8) “Maine Implementing Act” means Section 1 and Section 30
of the “Act to Implement the Maine Indian Settlement” en-
acted by the State of Maine in Chapter 732 of the Public Laws
of 1870 %

eg) “i’nssa.maquoddy Indian Reservation” means those lands as
defined in the Maine Implementing Act;

gl) “Passamaquoddy Indian Territory” means those lands as
defined in the Maine Implementing Act; .

(9) “Passamaquoddy Tribe” means the Passnmqquoddg Indian
Trbe, as constituted in aboriginal times and all its predecessors
and successors in _interest, The Passamaquoddy Tribe is repre-
sented, as of the date of the enactment of this Act, by the Joint
Tribal Council of the Passamaquoddy Tribe, with separate
Councils at the Indian Township and Pleasant Point
Regervations; )

Etl]O) “Penobscot Indian Reservation” means those lands as
efined in the Maine Implementing Act;

11) “Penobscot Indian Territory” means those lands as
defined in the Maine Implementing Act; . .

(12) “Penobscot Netion” means the Penobscot Indian Nation
as constituted in aboriginal times, and all its predecessors and
successors in interest, ﬁ:l?enobscot Nation is represented, as of

"the date of the enactiment_pf this Act, by the Penobscot Nation
Governor and Council ; )
18] iSedretary” means the Secretaty of the Interior;
~ (14) '"Settlement Fund” means the Maine Indian Claims
Settlement Fund established under Sectio_:} 5(a) of this Act; and



34

(15) “transfer” includes but is not limited to any voluntary
or involuntary sale, grant, lease, allotment, partition, or other
conveyance; any transaction the purpose of which was to effect
& sale, grant, lease, allotment, partition, or conveyance; and any
act, event, or circumstance that resulted in a chanﬁe m title to
possession of, dominion over, or control of land or natural
resources.

APFROVAL OF PRIOR TRANBFERS AND EXTINGUIBHMENT OF INDIAN TITLE
AND CLAIMSE OF THE PASBAMAQUODDY TRIBE, THE FENOBSCOT NATION,
THE HOULTON BAND OF MALISEET INDIANS, AND ANY OTHER INDIANS,
INDIAN NATION, OR TRIBE OR BAND OF INDIANS WITHIN THE STATE OF
MAINE

Sec. 4. (8)(1) Any transfer of land or natural resources located
anywhere within the United States from, by, or on behalf of the
Passamaquoddy Tribe, the Penobscot Nation, the Houlton Band of
Maliseet Indians, or any of their members, and any transfer of land or
natural resources Jocated anywhere within the State of Maine, from
by, or on behalf of any Indian, Indian natien, or tribe or band of
Indians, including but without limitation any transfer pursuant to
any treaty, compact or statute of any State, shall be deemed to have
been mnc{a in accordance with the Constitution and all laws of the
United States, including but without limitation the Trade and Inter-
course Act of 1790, Act of July 22, 1979 (ch. 33, § 4, 1 Stat. 187, 138)
and all amendments thereto and all subsequent reenactments and
versions thereof, and Con hereby does approve and ratify any
such transfer effective as of the date of said transfer: Provided, how-
aver, That nothin% in this section shall be construed to affect or elimi-
nate the claim of any individual Indian (except for any Federal
common law fraud claim) which is pursued under any law generally
designed to protect non-Indians as welil as Indians.

2) The United States is barred from asserting on behalf of any
Indian, Indian nation or tribe or band any claim under the laws of the
State arising before the date of this Act and arising from any transfer
of land or natural resources located anywhere within the State of
Maine, including but without limitation any transfer pursuant to an
treaty, compact or statute of any state, on the grounds that su
transfer was not made in accordance with the laws of the State.

(b) To the extent that any transfer of land or natural resources
described in subsection (a){1) of this section may involve land or
natural resources to which the Passamaquoddy Tribe, the Penobscot
Nation, the Houlton Band of Maliseet Indians, or any of théir mem-
bers, or any other Indian, Indian nation, or tribe or ga.nd of Indians
had aberiginal title, such subsection (a){(1) shall be regarded as an
extinguishment of said aboriginal title as of the date of such transfer.

(c) By virtue of the approval and ratification of a transfer of land
or natural resources effected by this section, or the extinguishment of
aboriginal title effected thereby, all claims against the United States,
any State or subdivision thereof, or any other person or entity, by the
Passamaquoddy Tribe, the Penobscot Nation, the Houlton Band of
Maliseet Indians or any of their members or by any other Indian,
Indian nation, tribe or band of Indians, or any predecessors or suc-
cessors in interest thereof, arising at the time of or subsequent to the
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transfer and based on any interest in or right involving such land or
natural resources, including but without limitation claims for trespass

! or claims for use and occupancy, shall be deemed ex-
tinguished as of the date of transfer.

ESTABLISHMENT OF FUNDS

Sec, 5. (8) There is hereby established in the United States Treasury
& fund to be known as the Maine Indian Claims Settlement Fund in
which $27,000,000 shall be deposited following the appropriation of
sums authorized by Section 14 of this Act.

(b) (1) One-halif of the principal of the Settlement Fund shall be
held in trust by the Secretary for the benefit of the Passamaquoddy
Tribe,, and the other half of the Settlement Fund shall be held in
trust for the henefit of the Penobscot Nation. Each portion of the
Settlement Fund shall be administered by the Secretary in accordance
with terms established bsr the Passamaquoddy Tribe or the Penobscot
Nation, respectively, and ggreed to by the Secretary : Provided, That
the Secretary may not agree to terms which provide for investment of
the Settlement Fund in a manner not in accordance with Section 1 of
the Act of June 24, 1038 (52 Stat. 1087), unless the respective Tribe
or Nation first submits a specific waiver of liability on the part of
the United States for any loss which may result from such 2n invest-
ment: Provided, further, That until such terms have been agreed
upon, the Secretary shall fix the terms for the administration of the
portion of the Settlement Fund as t6 which there is no agreement.

(2) Under no circumstances shall any part of the principal of the
Settlement Fund be distributed to either the Passa.mm:g; dy Tribe
or the Penobscot Nation, or to any member of either Tribe or Nation:
Provided, however, That nothing herein shall prevent the Secretary
from inv%the principel of said Fund in accordance with para-

(1}

gragh ’Hl) subsection. .

((l ) The Secretarﬁrsha]] make available to the Passamaquoddy Tribe
and the Penobscot Nation in quarterly payments, without any deduc-
fions except as expressly provided in ge.ction 6(d) (2) and without lia-
bility to or on the part of the United States, any mcome received from
the investment of that portion of the Settlement Fund allocated to the
respective Tribe or Nation, the use of which shall be free of regulation
by the Secretary. The Passamaquoddy Tribe and the Penobscot Nation
annually shall each expend the income from $1,000,000 of their portion
of the Settlement Fund for the benefit of their respective members
who are over the age of sixty. Once payments under this paragraph
have been made to the Tribe or Nation, the United States shall have no
further trust onsibility to the Tribe or Nation or their members
with respect to ti'm sums paid, any subsequent distribution of these
SUIDS, O &Ny pro art{ or services purchased therewith.

(c) There is hereby established in the United States Treasury a
fund to be known as the Mzine Indian Claims Land Acquisition Fund
in which $54,500,000 shall be deposited following the appropriation of
sums authorized by Section 14 of thig Act,

(d) The principal of the Land Acquisition Fund shall be appor-
tioned as follows: _ .

(1 mooo to be held in trust for the Houlton Band of Mali-
t -

?
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(2) $26,800,000 to be held in trust for the Passamaquoddy

an
(8) '$26,800,000 to be held in trust for the Penobscot Nation.
The Secretary is authorized and directed to expend, at the request of
the affected Tribe, Nation or Band, the principal and any income sc-
cruing to the respective portions of the Land Acquisition Fund for the
purpose of acquiring land or natural resources for the Passamaquoddy
Tribe, the Penobscot Nation, and the Houlton Band of Maliseet Indi-
ans and for no other Furposa. Land or natural resources acquired with-
in Indian territory for the Passamaquoddy Tribe and the Penobscot
Nation shall be held in trust by the United States for the benefit of the
respective Tribe or Nation, Land or natural resources acquired outside
the boundaries of Indian territory shall be held in fee simple by the
respective Tribe or Nation, and the United States shall have no fur-
ther trust responsibility with respect thereto. The Secretary is also
anthorized to take in trust for the Passamaquoddy Tribe or the Penob-
scot Nation any land or natural resources acquired within Indian ter-
ritory by purchase, gift, or exchange by such Tribe or Nation. Land or
natural resources acquired within the State of Maine for the Houlton
Band of Maliseet Ingin.ns shall be held in trust by the United States for
the benefit of the Band: Provided, That no land or natural resources
shall be so acquired without the concurrence of authorized officials of
the State of Maine. The Houlton Band of Maliseet Indians is author-
ized to enter into contracts for payment for the provision of services
from the State, county, or municipality exercising jurisdiction over
the lands so acquired, annually not to exceed an amount equal to the
real property taxes which would have been levied in the given year
against the owner of the land or natural resources, were they not owned
by the United States. Notwithstanding the provisions of Section 1 of
the Act of August 1, 1888 (25 Stat. 357), as amended, and Section 1 of
the Act of February 26, 1981 (46 Stat. 1421), the gecretary may ac-
quire land or natural resources under this section from the ostensible
owner of the land or natural resources only if the Secretary and the
ostensible owner of the land or natural resources have agreelciyu on the
identity of the land or natural resources to be sold and upon the pu-
chase price and other terms of sale. Subject to the agreement required
by the preceding sentence, the Secretary may institute condemnation
proceedings in order to perfect title satisfactory to the Attorney Gen-
eral in the United States and condemn interests adverse to the osten-
sible owner. Except for the provisions of this Act, the United States
shall have no other authority to acquire lands or natural resources in
trust for the benefit of Indians or Indian tribes in the State of Maine.
(e) The Secretary may not exglend on behalf of the Passamaquoddy
Tribe, the Penobscot Nafion, or the Houlton Band of Maliseet andians
any sums deposited in the funds established pursuant to subsections (2)
end (c) of this section unless and until he finds that authorized offi-
cials of the respective Tribe, Nation, or Band have executed appro-
riate documents relinquishing all cleims to the extent provided by
wections 4, 11, and 12 of this Act and by Section 6213 of the Maine Im-
plementing Act, including stipulations to the final judicial dismissal of
their claims.
(£) (1) The provisions of Section 2116 of the Revised Statutes, shall
not be applicable to (A) the Passamaquoddy Tribe, the Penobscot
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Nation or the Houlton Band of Maliseet Indians or any other Indian,
Indian nation or tribe or band of Indians in the State o! Maine, oy (B)
any land or natural resources owned by or held in trust for the Passa-
maquoddy Tribe, the Penobscot Nation or the Houlton Band of Mali-
seet Indians or any other Indian, Indian nation or tribe or band of
Indians in the State of Maine. Except as provided in subsection (£) (2),
such land or natural resources shall not otherwise be subject to an
restraint on alienation by virtue of being held in trust by the Unite
States or the Secretary,

(2) Except as provided in paragraph (3) of this subsection, any
transfer of land or natural resofirces within Passamaquoddy Indian
Territory or Penobscot Indian Territory, or transfer of?and or natural
resources held in trust for the Houlton Band of Maliseet Indians, ex-
cept (A) takings for public uses consistent with the Maine Implement-
ing Act, (Be taldngs for public uses pursuant to the laws of the United
States, or (C) transfers of individual Indian use assignments from
one member of the Passamaquoddy Tribe, Penobscot Nation, or Houl-
ton Band of Maliseet Indians to another member of the same Tribe,
Nation, or Band, shall be void ab nitic and without any validity in
law or equity.

(8) Lend or natural resources within the Passamaquoddy Indian
Territory or the Penobscot Indian Territory or held in trust for the
benefit of the Houlton Band of Maliseet Indians may, at the request of
the regpective Tribe, Nation, or Band, be—

(A) leased in accordance with the Act of Anugust 9, 1955 (69
Stat. 539), as amended ;

§B) leased in accordance with the Act of May 11, 1938 (52 Stat.
847), as amended ;

d) sold in accordance with Section 7 of the Act of June 25,
1910 (36 Stat. 857), as amended ;

D) subjected to rights-of-way in accordance with the Act of
February 5, 1948 (62 Stat. 17) ;

(E) exchanged for other land or natural resources of equal
value, or if they are not equal, the values shall be equalized by the
payment of money to the grantor or to the Secretary for d&gtl:sit.
in the Land Acquisition Fund for the benefit of the affected Tribe,
Nation, or Band, as the circumstances require, so long as payment
does not exceed 25 per centum of the total value of the interests in
land to be transferred by the Tribe, Nation, or Band; and

(F) sold, only if at the time of sale the Secretary has entered
into an option agreement or contract of sale to purchase other
lands of approximate equal value.

(g) Land or natural resources acIc)luired by the Secretmiy in trust for
the Passamaquoddy Tribe and the Penobscot Nation shall be managed
and administered 1 accordance with terms established by the respec-
tive Tribe or Nation and agreed to by the Secretary in accordance with
Section 102 of the Indian Self-Determination and Education Assist-
ance Act (88 Stat, 2206). o

(h) (1) Trust or_restricted land or natural resources within the
Passamaquoddy or Penobscot Indian Reservations mnfy be condemned
for public purposes pursuant to the laws of the State of Maine relating
to such lands. In the event that the compensation for the taking is in
the form of substitute land to be added to the reservation, such land
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shall become a part of the reservation in acecordance with the laws of
the State of Maine and upon notification to the Secretary of the In-
terior of the location and boundaries of the substitute land. Such sub-
stitute land shall have the same trust or restricted status as the land
taken. To the extent that the compensation is in the form of monetarﬂ
proceeds, it shall be deposited and reinvested as provided in paragrap
(2) of this subsection. .

(2) Trust land of the Passamaquoddy Tribe, the Penobscot Nation
or the Houlton Band of Maliseet Indians not within the Passama-
quoddy or Penobscot Reservations may be condemned for public pur-
poses pursuant to the laws of the 'State of Maine relating to the
condemnation of such land. The proceeds from any such condemnation
shall be depesited in the Land Acquisition Fund established by Section
5(c) and shall be reinvested in acreage within unorgenized or unin-
corporated areas of the State of Maine or in Indian territory. When
the proceeds are reinvested in land whose acreage does not exceed that
of the land taken, the Jand shall be acquired in trust. When the pro-
ceeds are invested in land whose acreage exceeds the acreage of the land
taken, the respective Tribe, Nation or Band ghall designate, with the
approval of the United States, and within 80 days of such reinvest-
ment, that portion of the land acquired by the reinvestment, not to
exceed the aren taken, which shall be acquired in trust. The Iand not
acquired in trust shall be held in fee by the respective Tribe, Nation,
or Band. The Secretary shall certify, in writing, to the Secretary of
State of the State of Maine the location, boundaries and status of the
land acquired.

(8) The United States shall be a party to any condemnation action
under this subsection and exclusive jurisdiction shall be in the United
States District Court for the District of Maine: Provided, That noth-
ing in this section shall affect the jurisdiction of the Maine Superior
Court provided for in Section 6205 {,3) (A) of the Maine Implementing
Act to review the finding of the Public Utility Commission or a public
entity of the State of Maine,

(i) When trust or restricted land or natural resources of the Passa-
maquoddy Tribe, the Penobscot Nation or the Houlton Band of Mali-
seet Indians are condemned pursusnt to any law of the United States
other than this Act, the proceeds paid in compensation for such con-
demnation shell be deposited and reinvested in accordance with sub-
section (h) (2) of this section. -

APFLICATION OF STATE LAWS

Sec. 6. (a) Except as otherwise provided in subsections (d) ang (e)
of this section, all Indians, Indian nations, tribes, and bands of Indians
in the State of Maine, other than the Passamaquoddy Tribe and the
Penobscot Nation and their members, and any lands or natura] re-
sources owned by any such Indian, Indian nation, tribe, or band of
Indians and any lands or natural resources held in trust by the United
States, or by any other person or entity, for any such Indian, Indian
nation, tribe, or band of Indians shall be subject to the civil and crim-
inal jurisdiction of the State, the laws of the State, and to the civil and
criminal jurisdiction of the courts of the State, to the same extent as
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any other l[;er'eu:m or land therein : Provided, That nothing in this sec-
tion shall be construed as subjecting land or natural resources held by
the United States in trust to taxation, encumbrance, or alienation,
ib [To be supplied.]

¢) The United States shall not have any criminal jurisdiction in
the State of Maine under the Act of June 25, 1948 (62 Stat. 757), as
amended, or the Act of July 12, 1960 (74 Stat. 469), as amended.

(d) (1) The Passamaquoddy Tribe, the Penobscot Nation, and the
Houlton Band of Maliseet Indians, and 21l members thereo?, and all
other Indians, Indian nations or tribesor bands of Indians in the State
of Maine may sue and be sued in the courts of the State of Maine and
the United gbmbea to the same extent 2s any other entity or person
residing in the State of Maine may sue and be sued in those courts;
and Section 1362 of Title 28, United States Code, shall be al.;)plica.ble
to civil actions brou‘ﬁht by the Passamaquoddy Tribe, the Penobscot
Nation, and the Houlton Band of Maliseet Indians: Provided, how-
ever, That the Passama, uoddy Tribe, the Penobscot Nation and their
officers and employees shall be immune from suit when the respective
Tribe or Nation is acting in its governmental capacity to the same
extent as any municipality or like officers or employees thereof within
the State of Maine. £.5 3

(2) Notwithstand the provisions of Section 3477 of the Revised
Statutes, as amended, the gecreta.ry shall honor valid orders of a Fed-
eral, State, or territorial court which enters money judgments for
causes of action which arise after the date of the enactment of this
Act against either the Passamaquoddy Tribe or the Pencbscot Nation
by making an assignment to the judgment creditor of the right to re-
ceive income out of the next quarterly payment from the Settlement
Fund established pursuant to Section 5(a) of this Act and out of such
future quarterly payments as may be necessary until the judgment
is satisfied, . ]

(e) (1) The consent of the United States is hereby given to the
State of Maine to amend the Maine Implementing Act with respect t0
either the Passamaquoddy Tribe or the Penobscot Nation : Provided,
That such amerdment is made with the agreement of the affected
Tribe or Nation, and that such amendment relates to (A) the enforce-
ment or application of civil, criminal or regulatory laws of the Passa-
mequoddy Tribe, the Penobscot Nation and the State within their
respective jurisdictions; (B) allocation or determination of govern-
mental responsibility of the State and the Tribe or Nation over sg?ncl-
fied subject matters or specified geographical areas, or both, including
provision for concurrent jurisdiction between the State and the Tribe
or Nation; or (C) the allocation of jurisdiction between tribal courts
and State courts. . .

(2) Notwithstanding the ;lnlrwisions of subsection (a) of this sec-
tion, the State of Maine and the Honlton Band of Maliseet Indians are
suthorized to execute agreements regarding the jurisdiction of the
State of Maine over lands owned by or held in trust for the benefit
of the Band or its members, i

(£} The Passamaquoddy Tribe and the Penobscot Nation are hereby
authorized to exercise jurisdiction, separate and distinet from the civil
and criminal jurisdiction of the State of Maine, to the extent author-
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;lied by the Maine Implementing A.ct, and any subsequent amendments
ereto.

( ngd) The Passamaquoddy Tribe, the Penobscot Nation, and the State
of Maine shall give full faith and credit to the judicial proceedings
of each other.

(il]'l) The laws and regulations of the United States which are gen-
erally applicable to Indians, Indian tribes, and Indian lands shall be
applicable to Indians, Indian tribes, and Indian lands in the State
o¥ Maine, except that no law or regulation of the United States
g) which accords or relates to a special status or right of or to any

dian, Indian nation, tribe or band of Indians, Indian lands, Indian
reservations, Indian country, Indian territory or land held in trust for
Indians, and also (2) whi:{ affects or preempts the civil, criminal or
regulatory jurisdiction of the State of Maine, shall a.p%lj_v within the
State: Provided, however, That the Passamaquoddy Tribe, the Pe-
nobscot Nation, and the Houlton Band of Maliseet Indians shall be
eligible to receive all of the financial benefits which the United States
provides to Indians, Indian nations or tribes or bands of Indians to
the same extent and subject to the same eligibility criteria generally
applicable to other Indians, Indian nations or tribes or bands of In-
dians, and for the purposes of determining eligibility for such finan-
cial benefits the respective Tribe, Nation, or Band shall be deemed to
be Federally recognized Indian tribes: Provided, further, That the
Passamaquoddy Tribe, the Penobscot Nation, and the HoultonBand
of Maliseet Indians shall be considered Federally recognized iribes
for the purposes of Federal taxation and any lands owned by or held
in trust for the respective Tribe, Nation, or Band shall be considered
Federal Indian reservations for purposes of Federal taxation: Pro-
vided, however, That no person who is not a citizen of the United
States may be considered a member of the Houlton Band of Maliseet
Indians for purposes of the provision of Federal services or benefits.

TRIBAL ORGANIZATION

Sec. 7. The Passamaquoddy Tribe, the Penobscot Nation, and the
Houlton Band of Maliseet Indians may each organize for their com-
mon welfare, and adopt an appropriate instrument in writing to gov-
ern the affairs of the Tribe, Nation, or Band when each is acting in its
governmental capacity. Such instrument and any amendments thereto
must be consistent with the terms of this Act and the Maine Imple-
menting Act. The Passamaquoddy Tribe, the Penobscot Nation, and
the Houlton Band of Maliseet Indians shall each file with the Secre-
g.lry st,‘;:opy of their organic governing document and any amendments

ereto,

IMPLEMENTATION OF THE INDIAN CHILD WELFARE ACT

Sec. 8. (a) The Passamaquoddy Tribe or the Penobscot Nation may
assume exclusive jurisdiction over Indian child custody proceedin
%ursua.nt to the Indian Child Welfare Act of 1978 (92 gtat. 3069).

efore the respective Tribe or Nation may assume such jurisdiction
over Indian child custedy proceedings, the respective Tribe or Nation
shall present to the Secretary for approval a petition to assume such
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jurisdiction and the Secretary shall approve that petition in the man-
ner prescribed by Sections 108(a)-(c) of said Act.

(b) Any petition to assume jurisdiction over Indian child custody
proceedings bg the Passamaquoddy Tribe or the Penobscot Nation
shall be considered and determined by the Secretary in accordance
with Sections 108 (b) and (c) of the Act.

(c) Assumption of jursiction under this section shall not affect
any action or proceeding over which a court has already assumed
jurisdiction.

(d) For the purposes of this section, the Passamaquoddy Indian
Reservation and the Penobscot Indian Reservation shall be deemed to
be “reservations” within Section 4(10) of the Act and the Passama-
quoddy Tribe and the Penobscot Nation shall be deemed to be “Indian
tribes” within Section 4(8) of the Act.

(e) Until the Passamaquoddy Tribe or the Penobscot Nation has
assumed exclusive jurisdiction over the Indian child custody proceed-
ings gnrsun.nt to this section, the State of Maine shall have exclusive
jurisdiction over the Indian child custody proceedings of that Tribe or

ation.

(ngxcapt 2s may otherwise be subsequently agreed to by the Houl-
ton Band of Malisest Indians and the State O?Maine pursuant to
Section 6(e) (2) of this Act, Section 102 of the Indian Child Welfare
Act of 1878 shall apply to the Houlton Band of Maliseet Indians to
the same extent that that section applies to Indian tribes as defined
in Section 4 of the Act.

EFFECT OF PAYMENTS TO PASSAMAQUODDY TRIBE, PENOBRCOT NATION, AND
HOULTON BAND OF MALISFET INDIANS

Szo. 9’.15:.‘) No paf,rments to be made for the benefit of the Passama-
quoddy Tribe, the Penobscot Nation, and the Houlton Band of Mali-
seot Indians pursuant to the terms of this Act shall be considered by
any agency or department of the United States in determining or
computing the State of Maine’s eligibility for participation in any fi-
nancial 2id program of the United States.

(b) The eligibi]ity for or receipt of payments from the State of
Maine by the Passamaquoddy Tribe and the Penobscot Nation or any
of their members pursuant to the Maine Implementing Act shall not
be considered by any department or agency of the United States in
deberminin% the eligibility of or computing payments to the Passama-
quoddy Tribe or the Penobscot Nation or any of their members under
any financial aid program of the United States: Provided, That to
the extent that eligibility for the benefits of such a financial aid pro-
gram is dependent upon a showing of need by the applicant, the

ninistering agency shall not be barred by this section from con-
sidering the actual financial situation of the applicant.

(c) '%he availability of funds or distribution of funds pursuant to
Section 5 of this Act may not be considered as income or resources
or otherwise utilized as tﬁe basis (1) for denying any Indian house-
hold or member thereof participation in any Federally assisted housing
program, (2) for denying or reducing the Federal financial assist-
ance or other Federal benefits to which such household or member
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would otherwise be entitled, or (3) for denying or reducing the Fed-
eral financial assistance or other Federal benefits to which the Passa-
maquoddy Tribe or Penobscot Nation would otherwise be entitled.

DEFERRAL OF CAPITAL GAINS

Sec. 10. For the purpose of subtitle A of the Internal Revenue
Code of 1954, any transfer by private owners of land Furchased by
the Secretary with moneys from the Land Acquisition Fund shall be
deemed to be an involuntary conversion within the meaning of Section
1033 of the Internal Revenue Code of 1954, as amended.

TRANSFER OF TRIBAL TRUST FUNDS HELD BY THE STATE OF MAINE

Seg. 11. All funds of either the Passamaquoddy Tribe or the Penob-
scot Nation held in trust by the State of Maine as of the effiective date
of this Act shall be transferred to the Secretary to be held in trust
for the respective Tribe or Nation and shall be added to the principel
of the Settlement Fund allocated to that Tribe or Nation. The receipt
of said State funds by the Secretary shall constitute a full discharge
of any claim of the respective Tribe or Nation, its predecessors and
successors in interest, and its members, may have against the State
of Maine, its officers, employees, agents, and representatives, arising
from the administration or management of said State funds. Upon
recaipt of said State funds, the Secretary, on behalf of the respective
Tribe and Nation, shall execute general releases of all claims against
the State of Maine, its officers, employees, agents, and representatives,
arising from the administration or management of said State funds.

OTHER CLATMS DISCHARGED BY THIS ACT

Sec. 12, Except as expressly provided herein, this Act shall con-
stitute a general discharge and release of all obligations of the State
of Maine and all of its political subdivisions, agencies, departments,
and all of the officers or employees thereof arising from any treaty
or agreement with, or on behalf of any Indian nation or tribe or band
of Indians or the United States as trustee therefor, including those
actions presently pending in the United States District Court for the
District of Maine caﬂzstioned United States of America v. State of
Maine (Civil Action Nos. 1968-ND and 1969-ND),

LIMITATION OF ACTIONS

Szc. 18. Except as provided in this Act, no provision of this Act
shall be construed to constitute a jurisdictional act, to confer juris-
diction to sue, or to grant implied consent to an Indian, Indian
nation or tribe or band of Indians to sue the United States or any of
g.ls. oﬁcirs with respect to the claims extinguished by the operation of

is Act.

AUTHORIZATION

Seo. 14. There is hereby authorized to be appropriated $81,500,000
for transfer to the Funds established by Section 5-0f this A ct.
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INSEPARABILITY

Sec. 15. In the event that any grovision of Section 4 of this Act
iz held invalid, it is the intent of Congress that the entire Act be
invalidated. In the event that any other section or provision of this
Act is held invalid, it is the intent of Congress that the remaining
sections of this Act shall continue in full force and effect.

U.S. DePARTMENT OF THE INTERIOR,
OFFICE OF THE SECRETARY,
Washingion, D.C., September 10, 1980.
Hon. Morris K. Ubarz,

Chairman, Committes on Interior and Insular Affairs,
U.8. House of Represeniatives, W ashington, D.C.

Dear Mr. CramrMan: This supplements our report of An 256
1980, on HLR. 7919, & bill to settle Indian land claims in the State of
Maine. In our earlier report we enclosed a proposed emendment to
H.R. 7919 in the nature of a substitute. The proposal was developed in
the course of discussions with tribal and State officials in an eﬁ%rt to
achieve agreement on substitute language which would clarify govern-
mental responsibilities in imﬂplementing the land claims settlement.
Our proposed amendment reflected a large measure of agreement, but
at the time of its submission discussions had not been concluded with
respect to Section 6(b) of the bill, Those discussions have now been
concluded and this is to provide you with our recommended language
for that provision.

Section 6(b) of H.R. 7919 as introduced provides:

(b) The Passamaquoddy Tribe, the Penobscot Nation,
their members, and the land owned By or held for the benefit
of the Passamaquoddy Tribe, the Penobscot Nation, and their
members, shall be sabject to the jurisdiction of the State of
Maine to the extent and in the manner provided in the Maine
Implementing Act. The Maine Implementing Act is hereby
approved, ratified and confirmed, and the provisions of the

aine Implementing Act which hereafter become effective
including any subsequent amendments pursuant to subsection
(d), are incorporated by reference as fully as if set forth
herein. The Maine Implementingrflct shall not be subject to
t(l}1§ rovisions of Section 1919 of Title 25 of the United States

e.

As we mentioned in the course of our testimony at the Committee’s
August 25 hearings on the bill, one of our principal concerns with the
settlement proposal is the language of Section 6211 (2) and (4) of the
Maine Implementing Act which would allow the State to rediice fund-
ing to the Passamaquoddy Tribe, the Penobscot Nation, and their
members in circumstances where the Tribes or individual members
are recipients of Federal funds “within substantially the same period
for which state funds are provided, for a program or purpose sub-
stantially similar to that funded by the State. . . .” Section 8(b) of
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H.R. 7919 would approve, ratify, and confirm the provisions of the
Maine Implementing Act, including Section 6211. =~

Because we fear that ratification of these provisions in the State
Act could result in the abuse of Federal financial assistance by allow-
ing the State to use Federal funds to supplant State funding of pro-
grams which benefit its Indian citizens, and would therefore set a
potentially dangerous precedent for the use of Federal funds nation-
wide, we asked gtate o£cials to provide a letter clarifying the meaning
and intent of Section 6211 (2) and (4) of the Maine Implementing
Act.

Maine Attorney General Richard S. Cohen had sent to the Senate
Select Committee on Indian Affairs a letter dated August 22, 1980,
which assists in the interpretation of those provisions of the State law.
However, this letter, while helpful, did not completely allay our con-
cern, as expressed at the August 25, 1980 hearings, that Congressional
ratification of the Maine Implementing Act pursuant to Section 8(b)
of ILR. 7919 may be viewed as sanctioning, even if only in limited
circumstances, the practice of supplanting each dollar of State aid to
the tribes with a doﬁar of Federal aid.

After a careful study of the programs which might be affected by
this provision in the ]gla,ine Implementing Act, we have arrived at
the following language as & proposed amendment to Section 6(b):

(b (1} The Passamaquoddy Tribe, the Penobscot Nation
the Houlton Band of Maliseets, their members, and the lend
and natural resources owned by or held in trust for the bene-
fit of the Tribe, Nation or Band, or their members, shall be
subject to the jurisdiction of the State of Maine to the extent
and in the manner provided in the Maine Implementing Act:
Provided, however, That nothing in this section shall be con-
strued as subjecting lands held by the United States in trust
to taxation, encumbrance, or alienstion. The Maine Imple-
menting Act is hereby approved, ratified and confirmed to
the extent that it is not inconsistent with the provisions of this
Act. The Maine Implementing A.ct is not an agreement within
tl;elxgr’n;asuning of Section 109 of the Indian Child Welfare Act
o ’

(2) Funds appropriated for the benefit of Indian people
or for the administration of Indian affairs may be utilized,
consistent with the purposes for which they are appropriated,
by the Passama,(iuoddy Tribe and the Pencbscot Nation to

rovide part or all of any local share required by Maine State
aw. Federal funds used by the Tribe or Nation as local
matching funds shall be considered as local funds for pur-
oses of any maintenance of effort requirements imposeg by
ederal law or regulation.

(8) Nothing in this Act shall be construed to suparsede an
Federal laws or regulations governing the provision or fund-
m%fr services or benefits to any person or entity in the State
of Maine unless expressly provided by this Act.

_Paragraph 6(b) (1) of our proposed amendment is substantially
similar to the provision in H.R. 7919. The proviso is intended to clar-
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ify the understanding of the parties that lands acquired by the United
States in trust shall not be subject to taxation and are subject to the
restrictions against alienstion of section 5(f)(2) of our proposed
smendment (section &(e) (2) of HL.R. 7919). To the language ratify-
ing the Maine Implementing Act we have added the phrase, “to the
extent that it is not inconsistent with the provisions of this Act”.
While we have no intention of altering the substance of the jurisdic-
tional agreement between the State of %Iaine and the Passamaquoddy
Tribe and Penchscot Nation, to the extent that anyone in the future

erceives a discrepancy between the felleral and state legislation we

el itlis important to recognize that the federal legislation should
control.

Paragraph 6(b) (2) is a reflection of our examination of the inter-
play of federal and state funding of Indian programs under this new
arrangement. Because lands in PnssamaquodSy and Penobscot Indian
territory will be tax-exempt, those Tribes may wish to rely on federal
funds to match state funds available to them as municipalities. As
provided in Section 6211(1) of the Maine Implementing Act, “[t]o
the extent that any . . . program requires municipal financial partici-
pation as a condition of state funding, the share for either the Passa-
maquoddy Tribe or the Penobscot Nation may be raised through any
source of revenue available,” (Italic added.) %‘or example, consistent
with the Maine Implementing Act and our proposed amendment,
funds received by the Tribes under a contract authorized by the John-
son-0’'Malley Act g5 U.S.C. Section 452 ef seq.) may be used as the
local share to match state educational assistance if that use is other-
wise consistent with the provisions of the Johnson-O'Malley Act.
Thus, regardless of whether or not certain funding sources may be
prohibited by federal law or regulation from supplanting state funds
under Section 6211(2) or (4) of the Maine Implementing Act, such
funds my be used to provide the local share for matching purposes.

Paragrah (3) of our proposed section 6(b) would make 1t clear that
nothing in the Settlement Act, including the ratification of the Maine
Implementing Act, should be read to supersede any federal laws or
regulations governing the provision or funding of services or benefits
to any person or entity in the State of Maine, unless expressely pro-
vided by that Act,

The Maine Attorney General is amending his August 22 letter to
provide further explanation of Section 6211 of the Maine Implement-
lng Act. It is our understanding that the State’s interpretation is that
Section 6211 (2) and (4) will not authorize the supplanting of federal
funds whers such supplanting is prohibited by elbger Federal law or

reﬁulation.

_ It is the Department’s intention to structure our funding programs
in such a manner that no funds will be supplanted by the operation
of Section 6211 of the Maine Implementing Act. This structuring may
include the amendment of our regulations to prevent supplanting of
funds by states. However, such regulations, if promulgated, will have
effect on a national basis and will in no way treat the State of Maine
differently from any other state in such funding matters.
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We have also been requested to consider the addition of the word
“reasonable” to the language of Section 5(b) ]-(‘1) of our proposed
amendment. That sentence would then read as follows:

Each portion of the Settlement Fund shall be administered
by the Secretary in accordance with reasonable terms estab-
lished by the Passamaquoddy Tribe or the Penobscot Nation,
respectively, and agreed to be the Secretary.

‘We have no objection to the inclusion of this word so long as the
standard of conduct applicable to those charged with investment re-
sponsibility is consistent with Section 6 of the Uniform Management
of Institutional Funds Act. That section requires the governing board
to exercise ordinary business care and prudence under the facts and
circumstances prevailing at the time of the action or decision. Those
charged with investment management of the funds would be obligated
to act in the utmost good faith and to exercise ordinary business care
and prudence in all matters affecting its administration.

The Office of Management and Budget has advised that there is
no objection to the ,presentntion of this report from the standpoint of
the Administration’s program.

Sincerely,
Ceomw. D. ANorus, Secretary.

O
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The Houlton Band supports the intent of 8. 2820—to provide a just settiement
of the Indian aboriginal land claims jn Maine. The Houlton Band has agreed to
extinguishment of its aboriginal land claim in Maine on two conditions: (1) that
the Houlton Band be legislatively recognized as an Indinn tribe by Congress and
treated as eligible for all federal services and Ero ems that benefit Indians;
and (2) that a secure and permanent land base be held in trust for the Band by the
United States. In its current form, S. 2829 fulfills only the first objective, but not
the second—obtaining a secure and permanent tribal land base. The Band's
support for 5. 2829 is therefore eonditioned upon the bill providing that the $000,-
008 be held in trust for the Band to purchase land that will be held in trust and
restrieted against alienation and will not be subject to State property taxes. The
Band is agreeable to makinﬁ payments in lieu of State taxes out of timber income
it receives from the lands. But the lands should be exempted from levy and sale
for failure to pay taxes. These minimal protections-—already afforded the Pas-
samaquoddy and Penobscot “Indian territory” lands under S, 2820—are needed
to insure that the lands to be purchased for the Houlton Band by the United States
will be more than a fleeting possession, will provide o permanent land base of
enduring value for the Band.

History teaches that Indian tribes retain their lands only where those lands are
exempt from levy for failure to pay property taxes and ﬁenerally restricted ngainst
alienation (as by mortgage liens, judgment liens and the like). This is essentially
what is meant by holding Indian lands “in trust’. Without these protections,
Indian lands become equivalent to fee lands. The difference is practical, not
technical, for unrestrieted fee lands rarely remain in Indian ownership for more
than short perjods of time. For example, the Puyallup Tribe in the State of Wash-
ington owned an 18,000 acre reservation in the late nineteenth century. When
restrictions against alienation were removed by Congress and local property
taxes authorized to be imposed, the lands quickly passed into non-Indian owner-
ship, By the 1960’s, the Indians owned only 22 acres. See generally Puyaliup
Tribe v. Department of Game, 433 U.S. 165 (1977). This example is illustrative of
the experience of numerous western tribes.

Restrictions against alienation of Indian lands have been imposed by Congress
since 1780. Without such restrictions, the expenditure of $900,000.00 of fegzral
funds for lands for the Houlton Band will undoubtedly prove to be & waster
gesture, as the Ilands will soon go out of tribal ownership and the benefit sought
by the Band and the United States—s tribal land base—will be irrevoecably
lost. Specific language on how to provide the protections against alienation of land
sought by the Band in S, 2829 is provided in Appendix A,

We understand that the Secretary of the Interior will submit a report embracing
the essence of these changes, hut providing that lands to be taken into trust for
the Band must be consented to by appropriate State officials. Unlike the Pas-
samaquoddy Tribe and Pencbscot Nation, we have not identified existing lands in
the area where we live that can be acquired. We have been assured by responsible
leaders of the State that they will work with us to identify lands in the vicinity
of our homes that are appropriate to be taken into trust status, We expect to be
able to loeate lands for aequisition based on the reasonable and good faith commit-
ments of these officials, and can accept this change as & compromise modification
to the bill. Since—unlike the Passamaquoddy Tribe and Penobscot Nation—the
l]liand has no State reservation, it has greater need for lands near where its members

ve,
THE HOULTON BAND'S CLAIM

The land claim of the Houlton Band is set forth in some detail in a report pre-
Bnred by our attorneys, Sonosky, Chambers & Sachse, 2030 M Street, Washington

.C. 20036, entitled '*Analysis of the Aboriginal Indian title of the Houlton and
of Maliseets” (November 9, 1979). A copy of that report is being submitted as
Apgendix B to this statement for inclusion in the Committee’s hearing record on
B. 2820, A summary of the claim follows:

1t is well-documented that since at least the early seventeenth century, Maliseet
Indians exclusively used and oceupied the lands of the St. John River watershed
which encompasses large areas in what is now Maine, Quebec and New Brunswick.
Historical records left by early explorers and missionaries including Samuel de
Champlain (1603), Pierre Bairde (1611} and Cadillac (1693) as well as numerous
accounts from the eighteenth and nineteenth centuries identify Maliseet Indians
throughout the watershed. Most ethnohistorians and anthropologists agree that
Maliseet aboriginal territory included the entire St. John watershed. A map show-
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ing this widely held consensus view of the Maliseet aboriginal homeland is found in
the Smithsenian’s Handbook of North American Indians, Vol. 15, p. 123 (a cop
of which is attached as Appendix C to this statement). One study, by enthnol-
ogist Frank Speck, gives a more restrictive view—that only a portion of the
watershed was included. But even Speck makes it clear that substantial portions
of Aroostook County in northern Maine—over one million acres—were Maliseet
aboriginal territory. Thus all scholars agree that the Maliseets held aboriginal
title to vast areas in what,is now Maine.

The Maliseets used these lands for bunting carfbou and other animals, fishing,
use of timber, gathering roots and raising maize and other crops. During the
summer months they gathered in fortified communities. Throughout the rest of the
year the Malizcets dispersed in small family bands to hunt. Each family band
occupied a defined territory for hunting within the larger Maliseet territory.

This traditional pattern of Maliseet life continued in the St. John valley well
into the nineteenth century. Arcostoock County in northern Maine remained a
sparsely settled frontier area until after the Civil War. Early in the nineteenth
century Aroostook County attracted only a small number of settlers primnril{
for lumbering. But beginning in about 1870, with the advent of the potato-stare
making industry, and the opening of railroad lines to major commercial centers,
Aroostook County’s settler population boomed as the area became sedentary
and agrarian with vast acreages of potato farm. The County’s non-Indian popula-
tion grew from about 9,000 in 1840 to over 60,000 in 1900. The State encouraged
this transformation of Aroostook County from a backwoods inhabited Primurily
by Malisect Indians and a small number of loggers, to the more densely settled
non-Indian potato farm country, by offering fertile lnnd to settlers at bargain

rices. Sizeable non-Indian communities arose in this period as the non-Indian
arm population expanded,

These changes in Aroostook County had a severe impact on the Maliseet
family hunting bands which had traditionally used land within Maine. As non-
Indian settlement incrensed, game became increasingly scarce, with caribou
becoming extinet in the area late in the century. Reliance on the traditional
hunting and fishing subsistence economy became impossible. The Maliseet
family hunting bands were forced into a more sedentary existence, farming and
working for the settlers who had destroyed the Maliseet way of life. Many settled
near Houlton, a traditional camping area and a central nexus in the rivers for
the Maliseet canoeists,

The Houlton Band today is comprised of lineal descendants of the Maliseet
family bunting bands which traditionally hunted in Maine. It is the only Band of
Maliseets in the United States. The Houlton Band had always retained its Indian
identity, Its members today have large degrees of Indian blood and speak Indian
language, The Band’'s organization remains as it was in aboriginal times—along
kinship lines. The Band is the successor land-owning entity to the Maliseets
family hunting bands which used aboriginal lands in Maine.

The aboriginal claim of the Maliseets to the lands its members exclusively
used and oceupied in Maine has never been lost. Congress has never extinguished
Maliseet, title. Nor were there any treaties with the State which could even purport
to remove the Maliseet’s aboriginal lands in Maine. Furthermore, the Maliseets
never voluntarily left their lands. Instead, the Maliseets were involuntarily
forced to change their way of life as nen-Indian settlers—without federal authon-
zation—increasingly destroyed the Maliseets’ subsistence economy. Since the
forcible exclusion of Indians from aboriginal lands even by federal officers eannot
extinguish Indian title, it follows a forfiori that non-Indian settlers encroaching
on Indian lands and excluding the Indians cannot extinguish aboriginal title.

Bince the Malisects' aboriginal title in northern Maine has never been abandoned
or extinguished, it remains valid today. The Houlton Band, as the land-owning
entity, believes that settlement of its land claim through legislation would best
serve the interests of the Band and its members, as well as the non-Indian people
of Maine and the Nation, But such a settlement must provide more than tem-
porary henefits to be acceptable to the Houlton Band.

8. £829. The Houlton Band now has 350 members. The Band's members are
for the most part at the poorest end of the economic spectrum, living in substand-
ard housing and without adequate health care. (Article from “Indian Truth”
attached as Appendix D to this statement.) Even by Indian standards, living
conditions among the Houlton Band are generally appalling. For example, in
1871, the per capita income of Indians in Aroostook (’}Jouuty was about $600.00
snd only about 9% of the Indian families in Aroostook County have an income
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above the poverty level. State Indian services to Houlton Band members have
been minimal and federal services nonexistent. The Band looks to S, 2820 gz & ray
of hope for imFroving the economic plight of its members and, just as important,
to establish o lasting land base to Perpetuate its people and culture.

‘The Band agrees with Secretary Andrus that certain other provisions in the bill
require additional elarifieation. Some of the needed changes are technical only,
and we have appreciated the opportunity to meet in the past weeks with the
stafl of this Committee, the other tribes, representatives of Seorstar Andrus and
the State to produce clarifying language agreeable to all interested parties, The
Houlton Band remains particularly concerned with the g plicability of the Indian
Child Welfare Act to its members and protecting the Band's authority over its
internal tribal affairs. The severity of the Indian (ﬁlild wellare problem among the
Houlton Band was documented b the Final Report of the Ingian Policy Review
Commission, Task Force Four: ederal, State and Tribal Jurisdietion, p. 2085,
which stated that “[i]n Aroostook County in 1972 Indian children were placed in
foster homes at a rate of 62.4 times (6,240 percent) greater than the State-wide
rate for non-Indjans.”” Most child placements of Houlton Band members are in
non-Indian homes. This intolerable situation was brought to the attention of this
committee during consideration of the Indign Child Welfare Act. Hearings before
the Senate Select Committer on Indian Affairs 95th Con . 15t Sess. on 8. 1214,
the Indian Child Welfare Act of 1977, pp. 343-349. The %{oultou Band, perhaps
more than any other Indian tribe in the country, needs to have the protestion of
the Act to ensure that state institutions do not continue this pattern of placing &
disproportionate number of the Band's children in non-Indian homes. jE‘hi:«i first
objective is easily secured by the following addition to Seetion 7:

In Section 7, add “and/or Houlton Band of Malizeet Indians'’ after ‘*Penobsecot
Natjon’’ whenever those words appear in the section; and add “or Band” after “or
Nation' in subseetion 7(a).

In addition, we strongly support addition of n new seetion to the bill recognizing
the authority of the Houlton and to organize its f.lzovernment, and adopt a con-
stitution and business eharter. We believe that the Indian Reorganization Aet of
1934 (25 U.S.C. 461 et seq.) applies to the Band and to other tribes in Maine. This
should be confirmed in the legislation,

Finally, we are informed by the Interior Department that their report will
propose an amendment to the bill that members olP the Band who are not American
citizens would not he cligible for federal services or benefits as members of the
Band. We understand the Department’s concern is that large numbers of Canadian
Maliseets might seelk membership in the Band, and we are sympathetic to this
issue, However, Interior’s concern can be met by providing that persons not on the
current Band membership roll must be American citizens to be eligible for federal
services or benefit ns Band members. We are attaching the Band's membership roll
as Appendix E. A small minority of our present members are not American citi-
zens. Although they have lived in the Unitod States for years, usuall decades,
these members have not hecome citizens. Rather, they have lived in Houlton in
exercise of their rights under the Jay Treaty, which provides that Indians on
either side of the United States-Canadian border shall have the riq‘ht to free access
to both sides of the border, without regard to their citizenship. They should not
be penalized for exercising their Jay Treaty rights by being stricken from the
Band’s roll.

Thank you for the opportunity to present this testimony,
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EXHIBIT
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Calendar No. 105

961 CONGRESS } SENATE Rerorr
2d Session No. 96-957

AUTHORIZING FUNDS FOR THE SETTLEMENT OF
INDIAN CLAIMS IN THE STATE OF MAINE

SeprEMBEER 17 (legislative day, Juwne 12), 1980.—Ordered to be printed

Mr. MELCHER, from the Select Committee on Indian Affairs,
submitted the following

REPORT

[To accompany 8. 2828]

The Select Committee on Indian A ffairs, to which was referred the
bill (S, 2829) to authorize funds for the settlement of Indian claims in
the State of Maine, having considered the same, reports favorably
thereon with an amendment in the nature of a substitute and recom-
mends that the bill as amended do pass.

AMENDMENT TO S. 2829 v THE NATURE OF A ‘SUBSTITUTE

Strike out =ll after the enacting clause and insert in lieu thereof the

following :
That this Act may be clted as the “Maine Indian Claims Settlement Act of 1980

CONGRESSIONAL FINDINGE AND DECLARATION OF POLIDY

8g0. 2. (a) Congress hereby finds and declares that:

(1) The Passamaquoddy Tribe, the Penobscot Nation, and the Maliseet
Tribe are asserting clajims for possession of lands within the State of Maine
and for damages on the ground that the lands In question were originally
transferred in violatiom of law, including, but without limitation, the Trade
and Intercourse Act of 1790 (1 Stat. 187), or subsequent reensctments or
versions thereof.

(2) The Indians, Indian nations, and tribes and bands of Indians, other
thar the Passamaquoddy Tribe, the Penobscot Nation, and the Houlton Band
of Maliseet Indians, that once may have held aboriginal title to Jands within
the State of Maine iong ago abandoned thelir aboriginal holdings.

(8) The Penobscot Nation, as represented ag of the time of passage of this
Act by the Pencbscot Nation’s Governor and Couneil, is the sole successor in
interest to the sboriginal entity generally known as the Penobscot Natlon
E:}Eh years ago claimed aboriginal title to certain lands in the State of

ne.
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4) The Passamaquoddy Tribe, as represented as of the time of pazsage
of (t.his Act by the Joint Tribal Council of the Passamaquoddy Tribe, is the
gole successor in Interest to the aboriginal entity generally known as the
Passamaquoddy Tribe which years ago clzimed ahoriginal title to certain
iands in the State of Maine.

(6) The Houlton Band of Maliseet Indians, as represented as of the time
of pagsage of this Act by the Houlton Band Council, is the sole suceessor in
interest, as to lands within the United States, to the aboriginal entity gener-
ally known as the Maliseet Tribe which years ago claimed aboriginal title to
certain lands in the State of Maine,

(8} Substantial economic and social hardship to a large number of land-
owners, citizens, and communities in the State of Maine, and therefore to
the economy of the State of Maine as a whole, will result if the aforemen-
tioned claims are oot resolved promptly.

(7) This Act represents a good falth effort on the part of Congress to pro-
vide the Passamaquoddy Tribe, the Penobscot Nation and the Houlton Band
of Maliseet Indians with a fair and just settlement of their land claims. In
the abgence of congressional action, these land clalms would be pursued
through the courts, a process which in all likelihoo@ would consume many
ryears and thereby promote hostility and uncertainty in the State of Maine
to the uitimate detriment of the Pagsamaquoddy Tribe, the Penobscot Nation,
The Houlton Band of Maligeet Indians, their members, and all other citizens
of the State of Malne,

(8) The State of Maine, with the agreement of the Passamaquoddy Tribe
and the Penobscot Nation, has enacted legislation defining the relatiouship
between the Passamaquoddy Tribe, the Penobscot Nation, and their mem-
bers, end the State of Maine.

(9) Since 1820, the State of Maine has provided special services to the
Indiahs residing within its borders, including the members of the Passama-
quoddy Tribe, the Penobscot Nation, and the Houlton Band of Maliseet
Indians. During this same period, the United States provided few special
services to the respective Tribe, Nation, or Band, and repeatedly denied
that it hed jurlsdiction over or respounsibility for the said Tribe, Nation, and
Band. In view of this provision of special services by the State of Maine,
requiring substantial expenditures by the State of Maipe and made by the

‘State of Maine without belng required to do so by Federal law, it is the
intent of Congress that the State of Maine not be required further to con-
tribute directly to this claims settlement.

(b) It is the purpose of this Act—

(1) to remove the clond on the titles to land in the State of Maine re-
sulting from Indian claims;

p g)ito clarify the status of other land and natural resources in the State
of Maine;

(8) to ratify the Maine Impilementing Act, which defines the relationship
between the State of Malne and the Passamaquoddy Tribe and the Penobscot
Nation, and

(4) to confirm that all other Indiang, Indian nations and tribes and bands
of Indians now or hereafter existing or recognized in the State of Malne
are and shall be subject to all laws of the State of Maine, ag provided hereln

DEFINITIONS

8ec. 8. For purposes of this Act, the term—

(a) “Houlton Band of Maliseet Indians” means the sole suceeasor to the
Maligeet Trihe of Indlans as constituted In aboriginal times in what is now
the State of Maine, and all its predecessors and successors in interest. The
Houlton Band of Maligeet Indians is represented. as of the date of the enact-
ment of this Act, as to lands within the United States, by the Houlton Band
Gouncl} of the Houlton Bana of Maliseet Indlans .

{b) “land or nrtural resources” means any real property or natural re
sources, Or any interes_t_in or right ‘involving any real property or patural
resources, including but' without limitation minerals and mineral rights.
g?ﬁ'&’- and-timber rights, water and water rights, and hunting and fishing

(c} “Land Acquisition Fung” means the Maine
quisition Fund established under Section G(e) of mxsligﬁn Clatms Tand Ae



{d) “laws of the Btate'” means the Constltution, and all statutes, regu-
lations, and common laws of the State of Maine apd iis political subdivialons
and all subsequent amendments thereto or judicial interpretations thereof;

(e) “Maine Implementing Act” means Section 1, Bection 30, and Section
81, of the “Act to Implement the Maine Indlan Claims Settlement” enacted
by the State of Maine in Chapter 732 of the Public Laws of 1979;

() “Passamaquoddy Indian Reservation' means those lands as deflned
the Maine Implementing Act; .

{(g) “Passamaquoddy Indian Territory” means those lands as defined I
the Maine Implementing Act;

(h) “Passamaquoddy Tribe” means the Passamaquoddy Indian Tribe, as
constituted In aboriginal times and all its predecessors and successors in
interest. The Passpmaquoddy Tribe is represented, as of the date of the
enactment of this Act, by the Joint Tribal Council of the Passamaquoddy
Tribe, with separate Councils at the Indian Township and Pleasant Point
Reservations;

{i) “Penobscot Indian Reservation"” means those lands as defined in the
Maine Implementing Act:

(i) "Penobscot Indian Territory” means those lands as defined in the
Maine Implementing Act;

(k) “Penobacot Nation” means the Penobscot Indian Nation as consti-
tuted In aborlginal times, and all its predecessoras and successors in inter-
est. The Penobscot Nation is represented, as of the date of the enactment
of this Act, by the Penobscot Natlon Governor and Counell ;

{1} “Secretary” means the SBecretary of the Interior;

{m) *8ettlement Fund” means the Maine Indian Claims Settlement Fund
established under Section 6(a) of this Act;and

(n) “tranefer” includes but is not limited to any voluntary or Involuntary
sale, grant, lease, allotment, partition, or other conveyance; any transaction
the purpose of which was to effect a sale, grant, lease, allotment, partition,
or conveyance; and any act, event, or elrcumatance that resulted in a change
in title to, posgession of, dominion over, or control of land or natural resources.

APPROVAL OF PRIOR TRANGFEBS AND EXTINGUISEMENT OF INDIAN TITLE AND CLAIMS
OF THE PASSAMAQUOPDY TRIBE, THE PENOBSCOT NATION, THE HOULTON BAND OF
MALIBEET INDIANS, AND ANY OTHER INDIANS, INDIAK NATION, OR TRIBE OR HAND
OF INDIANB WITHIN THE 8TATE OF MAINE

8eo. 4. (2) (1) Any transfer of land or natural resources located anywhere
within the United States from, by, or on behalf of the Passamaguoddy Tripe, the
Penobscot Nation, the Houlton Band of Maliseet Indians, or any of their mem-
bers, and any transfer of land or natural resources located anywhere within
the State of Maine, from, by, or on behslf of any Indian, Indian nation, or tribe
or band of Indians, including but without limitation any transfer pursuant to
any treaty, compact, or statute of any state, shall be deemed to have been made
in accordance with the Constitution and all laws of the United States, including
bot without Umitation the I'rade and Intercourse Act of 1790, Act of July 22,
1790 (ch. 88, Bee, 4, 1 Stat. 137, 188), and all amendments thereto and all sub-
sequent reenactmentis and versions thereof, and Congress hereby does approve
and ratify any such transfer effective as of the date of sald transfer: Provided,
however, that nothing in this sectlon shall be construed to affect or eliminate
the personal claim of any individual Indian (except for any Federal common
law fraud claim) which Is pursued under any law of general applicebility that
protects non-Indians as well ag Indlans.

(2) The United States is barred from asserting on behalf of any Indian,
Indian nation, or tribe or band of Indians any claim under the laws of the State
of Maine arising before the date of this Act and arising from auy transfer of
land or natural resources by any Indian, Indian nation, or tribe or band of
Judians, lecated anywhere within the Btate of Maine, including but without
limitation any transfer pursuant to any treaty, compact, or statute of any state,
on the grounds that such tranafer was not made in accordance with the laws of
the State of Malne,

(8) The United States is barred from asserting by or on bebalf of any indi-
vidual Indian any claim under the laws of the State of Maine arising from any
transfer of land or natural resources located anywhere within the State of Maine
from, by, or on behalf of any individual Indian, which occurred prior to De-
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cember 1, 1878, including but without limitation any transfer pursuant to any
treaty, compact, or statute of any state. )

{b) To the extent that apy transfer of land or natural rescurces deseribed
in subsection (a) (1)} of this section may involve land or nature! resources to
which the Passamaquoddy Tribe, the Penobscot Natlonm, the Houlton Band of
Mallseet Indians, or any of their members; or any other Indian, Indian natlon,
or tribe or band of Indians bad aboriginal title, such subsectlon (a) (1) shall be
regarded as an extinguishment of said aboriginal title as of the date of such
transfer.

{e¢) By virtue of the approval and ratification of a transfer of land or natural
resources effected by this section, or the extinguishment of aboriginal title ef-
fected thereby, all claims against the United States, any State or subdivision
thereof, or any other person or entity, by the Pdssamaquoddy Tribe, the Penob-
seot Nation, the Houlton Band of Maliseet Indians or any of their members or
by any other Indian, Indian nation, tribe or band of Indians, or any predeces-
sors or successors in Interest thereof, arising at the time of or subsequent to the
transfer and based on any interest in or right involving such land or natural re-
sources, including but without limitation claims for trespass damages or cleima
for use and occupancy, shall be deemed extinguished as of the date of the
transfer,

{d) The provisions of thls section shall take effect Immediately upon appropri-
ation of the funds authorized to be appropriated to implement the provialons of
Sec. § of this Act. The Secretary shall publish notice of such appropriation in the
Federal Register when such funds are appropriated.

ESTABLIBHMENT OF FUNDS

Sec, 6(a) There iz hereby established In the United States Treasury a fund
to be knowa as the Malne Indlan Clalms Settlement Fund in which $27,000,000
sltaatll}lgeA deposited following the appropriation of sums authorized by SBection 14
o et

{b) (1) One-half of the prineipal of the Settlement Fund shall be held in trust
by the Secretary for the benefit of the Passamaquoddy Tribe, and the other half
of the Settlement Fund shall be held@ in trust for the benefit of the Penobscot
Nation. Each portion of the Settlement Fund shall be administered by the Sec-
retary in accordance with reasonable terms established by the Passamaquoddy
Tribe or the Penobscot Nation, respectively, and agreed to by the Secretary:
Provided, That the Secretary may not agree to terms which provide for invest-
ment of the Settlement Fund in A manner not in accordance with Sectlon 1 of
the Act of June 24, 1038 (52 Stat. 1037), unless the respective Tribe or Nation
first submits a specific walver of Uability on the part of the United States for any
losa which may result from such an investment: Provided, further, That until
such terms bave been agreed upon, the Secretary shall fix the terms for the ad-
mlnitnvstration of the portion of the Settlement Fund as to which there is no agree-
men

(2) Under no circumstances shall any part of the principal of the Settlement
Fund be distributed to elther the Passamaquoddy Trlbe or the Penobscot Na-
tion, or to any member of elther Tribe or Nation: Provided, however, That noth-
1ng herein shall prevent the Secretary from investing the principal of said Fund
in accordance with paragraph (1) of this subsection.

(8) The Secretary shall make available to the Passamaquoddy ‘Tribe and the
Penosbscot Nation in quarterly payments, without any deductions except as ex-
pressly provided in subsection 8(d)(2) and without liability to or on the part
of the United States, any income received from the investment of that portion
of the Settlement Fund allocated to the respective Tribe or Nation, the use of
which shall be free of regulation by the Secretary. The Passdmaquoddy Tribe
and the Penobscot Natlon annually shall each expend the income from $1,000,000
of their portion of the Settlement Fund for the benefit of thelr respective mem-
bers who are over the age of slxty. Onece payments under this paragraph have
been made to the Tribe or Natlon, the United States shall have no further trust
responsibility to the Tribe or Nation or thelr members with respect to the sums
pald, any subsequent distribution of these sums, or any property or services pur-
chased therewith.

(¢) There I8 hereby established in the United States Treasury a fund to be
known as the Maine Indian Clalma Land Acquisition Fund In which $54,500,000
al;ﬂ.llmbi d:.posited following the appropriation of sums anthorized by Section 14
[ o
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(d) The priocipal of the Land Acquisition Fund shall be apportioned ag follows :

(1) $900,000 to be held in trust for the Houlton Band of Maliseet Indians;

(2) $26,800,000 to be held in trust for the Passamaquoddy Tribe; and

(8) $26,800,000 to be held in trust for the Penobscot Nation.

The Secretary is authorized and directed to expend, at the request of the
affected Tribe, Natlon or Band, the principal and any Income acerulng to the
respective portions of the Land Acquisition Fund for the purpose of acquiring
land or natural rescurces for the Passamaquoddy Tribe, the Penobscot Nation,
and the Houlion Band of Maliseet Indlans and for no other purposes. The first
160,000 acres of land or natural resources acquired for the Passamaquoddy Tribe
and the first 160,000 acres acquired for the Penobscot Nation within the area
described in the Maine Implementing Act as eligible to be included within the
Pagsamaquoddy Indian Territory and the Pemobscot Indian Territory shall be
beld in trust by the United Btates for the benefit of the respective Tribe or
Nation. The Secretary is also authorized to take in trust for the Passamaquoddy
Tribe or the Penobscot Nation any land or natural resources acquired within the
aforegaid area by purchase, gift, or exchange by such Tribe or Natlon. Land or
patural resources scquired outside the boundaries of the aforesaid areas shall
be held iu fee by the respective Tribe or Nation, and the United States shell have
no further trust responsibility with respect thereto. Land or natural resources
acquired within the State of Malne for the Houlton Band of Maliseet Indians
shall be held in trust by the United Btates for the benefit of the Band, provided,
that vo land or patural resources shall be so acquired for or on behalf of the
Houlton Band of Mallseet Indians without the prior enactment of appropriate
legislation by the Btate of Maine approving such acquisition, provided further,
that the Passamaquoddy Tribe and the Penobscot Nation shall each have a one-
half undivided interest in the corpus of the trust, which shall consist of any
suck property or subsequently acquired exchange property, in the event the
Houlton Band of Maliseet Indlans should terminate its interest in the trust.

(4) The Becretary is authorized to, and at the request of elther party
ghell, participate in negotiations between the State of Maine and the Houlton
Band of Maliseet Indinns for the purpose of assisting in securing agreement
as to the land or natural resources to be aequired by the United Ststes to
be held in trust for the benefit of the Houlton Band. Such agreement shall
be embodied in the legislation enacted by the State of Malne approving the
acquisition of such lands as required by section 5(d) (3). The agreement and
the legialation shall be limited to:

(A) provisions providing restrictlons agalnst allenation or taxation
of land or natural resources held in trust for the Houlton Band no less
restrictive than those provided by this Act and the Maine Implementing
Act for land or natural resources to be held in trust for the Passama-
quoddy Tribe or Penobscot Nation ;

(B) provisions limiting the power of the State of Maine to condemn
such lands that are no less restrictive than the provisions of this Act
and the Maine Implementing Act that apply to the Passamaquoddy
Indian Territory and the Pepobscot Indian Territory but not within
either the Passamaquoddy Indian Reservation or the Penobscot Indian
Reservation ;

(C) consistent with the trust and restricted character of the lands,
provisions satisfactory to the State and the Houlton Band concerning:

(i) payments by the Houlton Band in lieu of payment of property
taxes on land or natural resources held in truat for the Band, except
that the Band shall not be deemed to own or use any property for
governmental purposes under the Maine Implementing Act.

{ii) payments of other fees and taxes to the extent imposed on
the Passameaquoddy Tribe and the Penobscot Nation under the Maine
Implementing Act, except that the Band shall not be deemed to be
a governmental entity under the Malne Implementing Act or to bave
the powers of a municipality under the Maine Implementing Act;

(1ii) securing performsance of obligations of the Houlton Band
arising gfter the effective date of agreement between the State and
the Band.

(D) provislons on the location of these lands. Except as set forth in
this subsection, such agreement shall not include any other provisions
regarding the enforcement or application of the laws of the State of
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Maine. Within one year of the date of enactment of this Act, the Secre-
tary Is directed to submit to the appropriate committees of the House
of Representatives and the Senate having jurisdiction over Indian Affalrs
a report on the status of these negotiations.

{e) Notwithstanding the provisions of Bection 1 of the Act of August 1, 1888
{26 Stat. 8357), as amended, and Section 1 of the Act of Febrnary 26, 1931 (48
Stat. 1421), the Secretary may acquire land or natural resources under this sec
tion from the ostensible owner of the land or natural resources only if the
Becretary and the ostensible owner of the land or natural resources have agreed
upon the identity of the land or patural resources to be sold and upon the pur-
chase price and other terms of sale. Subject to the agreement required by the pre-
ceding sentence, the Secretary may institute condemnation proceedings in order
to perfect title satisfactory to the Attorney General of the United States and
condemn interest adverse to the ostensible owner. Except for the provisions of
this Act, the United States shall have no other authority to acquire lands or
natural resources in trust for the benefit of Indlans or Indian nations, or tribes,
or bands of Indians in the State of Maine.

{f) The Secretary may not expend on behalf of the Passamaquoddy Tribe, the
Penobscot Nation, or the Houlton Band of Maliseet Indians any sums deposited
in the Funds established pursuant to the snbsections (2) and (c} of this section
unless and until he finds that authorized officials of the respective Tribe, Nation,
or Band have executed appropriate documents relinquishing all claims to the
extent provided by Sections 4, 11, and 12 of this Act and by Sectlon 818 of the
Maine Implementing Act, including stipulations to the final judielal digmissal
with prejudice of their claims.

(g) (1) The provisions of Section 2116 of the Revised Statutes sball not be ap-
Dlicable to (A) the Passamaquoddy Tribe, the Penobscot Nation, or the Houlton
Band of Maliseet Indlans or any other Indian, Indian nation, or tribe or band
of Indians in the State of Maine, or (B) any or naturel resources owned by or
beld in trust for the Passamaquoddy Tribe, the Penobsacot Nation, or the Houlton
Band of Maligeet Indians or any other Indian, Indian nation or tribe or band of
Indians in the State of Maine. Except as provided In subsections (d) (4) and (g)
(2), such land or natural resources shall not otherwise be subject to any reatraint
o:.t alienation by virtue of being held in trust by the United States or the See-
retary,

{2) Except ns provided in paragraph (8) of this subsection, any transfer of
land or natural resources within Passamaquoddy Indian Territory or Penobseot
Indian Territory, except (A) takings for public uses consistent with the Main
Implementing Act, (B) takings for public uses pursuant to the laws of the United
States, or (C) transfers of individual Indian use assignments from one member
of the Passamaquoddy Tribe or Penobscot Nation to another member of the same
Tribe or Nation, shall be vold ab initio and without any, validity in law or equity.

(8) Land or natural resources within the Passamaquoddy Indian Territory
or the Penobscot Indian Territory or held in trust for the beneflt of the Houlton
Band of Maliseet Indians may, at the request of the respective Tribe, Natien, or
Band, be—

(A')i lgnsed in accordance with the Act of August 9, 1955 (69 Stat. 539), as
amended ;

{B) leased in accordance with the Act of May 11, 1938 (52 Stat. 347), us
amended ;

{C) sold in accordance with Section 7 of the Act of J une 25, 1910 (88 Stet.
857), as amended ;

(D) sublected to rights-of-way In accordance with the Act of February 5,
1948 (62 Btat. 17) ;

(E) exchanged for other land or natural resources of equal value, or if
they are not equal, the values shall be equalized by the payment of money
to the grantor or to the Secretary for deposit in the Land Acquisition Fund
for the benefit of the affected Tribe, Nation, or Band, as the circumstances
require, 8o long as payment does not exceed 25 per centum of the total value
of the interests in land to be transferred by the Tribe, Natlon, or Band; and

(F) sold, only if at the time of sale the Secretary has entered into an op-
tion agreement or contract of sale to purchase other lands of approximate
equal value.

{h) Land or natural resources acquired by the Becretary in trust for the Pagss-
maquoddy Tribe and the Penobscot Nation shall be managed and administered in
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accordance with terms established by the regpective Tribe or Nation and agreed
to by the Secretary in accordance with Section 102 of the Tndlan Self-Determina-
tion and Education Assistance Aet {88 Btat, 2208), or other existing law.

(1) {1) Trust or restricted land or natural Tesources within the Passamaquoddy
Indian Reservation or the Penobscot Indian Reservation may be condemned for
public purposes pursuant to the Maine Implementing Act. In the event that the
compensation for the taking is in the form of substitute land to be added to the
teservation, such land shall become a part of the reservation In accordance with
the Maine Implementing Act and upon notification to the Secretary of the loca-
tion and bounderies of the substitute lamd. Such substitute land shall have the
same trust or restricted status as the land taken. To the extent that the com-
pensalon is in the form of monetary proceeds, it shall be deposited and rein-
vested g9 provided in paragraph (2) of this subsection.

(2) Trust land of the Passamaquoddy Tribe or the Penobscot Nation not
within the Passamaquoddy Reservation or Pencbscot Reservation may be con-
demned for public purposes pursuant to the Maine Implementing Act. The pro-
ceeds from any such condemnation shall be deposited in the Land Acquisition
Fund established by Section 5(c) and shall be reinvested in screage within
unorganized or unincorporated areas of the State of Maine. When the proceeds
are reinvested in land whose acreage does not exceed that of the land taken,
all the land shall be acquired in trust. When the proceeds sre invested in land
whose acreage exceeds the acreage of the land taken, the respective Tribe or
Nation shall designate, with the approval of the United States, and within 30
days of such reinvestment, that portion of the land acquired by the reinvest-
ment, not to exceed the srea taken, which shall be acquired in trust. The 1and
not acquired in trust shall be held in fee by the respective Tribe or Nation. The
Secretary shall certify, in writing, to the Secretary of State of the State of
Maine the location, boundaries, and status of the land acquired.

(8) The State of Maine shall have Initial jurisdiction over condemnation
proceedings brought under this section. The United States she!l be a necessary
party to any such condemnation proceedings. After exhaustion of all State ad-
ministrative remedies, the United States is anthorized to seek judicial review
of all relevant matters in the courts of the United States and shall have an
absolute right of removal, at its dlscretion, over any action commenced in the
courts of the State.

{J} When trust or restricted land or natural resources of the Passamaquoddy
Tribe, the Penobscot Nation or the Houlton Band of Maliseet Indians are con-
demned pursuamt to any law of the United States other than this Act, the pro-
ceeds pald in compensation for such condemnation shall be deposited rnd
reinvested In accordance with subsection (i) (2) of this section.

APPLICATION OF BTATE LAWS

8ec. 6. (a) Except as provided in section 8, subsection (e), all Indians, Indian
nations, tribes or bands of Indians In the State of Maine, other than the
Passamaquoddy ‘I'ribe, the Penobscot Natlon, and thelr members, and any lands
or natural resources owned by any such Indian, Indian natfon, tribe or band of
Indians and any lands or natural resources held in trust by the United States,
or by any other person or entlty, for any suck Inidan, Indlan nation, tribe, or
band of Indians shall be subject to the civil and eriminal jurisdiction of the
State, the Jaws of the State, and the civil and criminal jurisdiction of the courts
of the State, to the same extent as any other person or land therein.

(b) (1) The Passamaqguoddy Tribe, the Penobscot Nation, and their members,
and the land and natural resources owned by, or held in trust for the benefit
of the Tribe, Nation, or their members, shall be subject to the jurisdiction of
the State of Maine to the extent and in the manner provided in the Maine
Implementing Act and that Act is hereby approved, ratified, and conflymed.

(2) Funds appropriated for the beneflt of Indlan people or for the administra-
tion of Indian affairs may be utilized, consistent with the purposes for which
they are appropriated, by the Passamaquoddy Tribe and the Pendbscot Nation
to provide part or all of the local share as provided by the Maine Impilementing
Act,

(8) Nothing in this section shall be construed to supersede any Federal laws
or regulations governing the provision or funding of services or benefits to any
person or entity in the State of Maine unless expressly provided by this Act.
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(4) Not later than October 80, 1982, the Secretary is directed to submit to
the appropriate committees of the House of Representatives and the Senate
having juriediction over Indian affairs & report on the Federal and state funding
provided the Passamaquoddy Tribe and Penobscot Nation compared with the
respective Federal and state funding in other states.

(c) The United States shall not have any criminal jurisdiction in the State
of Maine under the provisions of Sections 1152, 1153, 1154, 1155, 1158, 1160,
1161, 1162, 1168, and 1185 of Title 18 of the United States Code. This provigion
shall not be effective until 60 days after the publication of notice in the Federa]
Register as required by subsection 4(d) of this Act.

(d) (1) The Passamaquoddy Tribe, the Penobscot Nation, and the Houlton
Band of Maliseet Indians, and all members thereof, and all other Indians, Indian
nations, or tribes or bands of Indians in the State of Maine may sue and be sued
{o the courts of the State of Maine and the United States to the same extent ag
any other entity or person residing in the State of Maine may sue and be sued
in those courts ; and Section 1362 of Title 28, United Btates Code, shall be applica-
ble to civil actions brought by the Passamaquoddy Tribe, the Penobscot Natlon,
and the Houlton Band of Maliscet Indians; Provided, however, That the Passa-
maquoddy Tribe, the Penobscot Nation, and their officers and employees shall
be immune from suit to the extent provided in the Maine Implementing Act.

(2) Notwithstanding the provisions of Section 8477 of the Revised Statutes,
a5 amended, the SBecretary shall honor valid final orders of a Federal, State, or
territorial court which enters money judgments for ceuses of action which arise
after the date of the enactment of this Act against either the Passamaquoddy
Tribe or the Penobscot Nation by making an assignment to the judgment creditor
of the right to recelve income out of the next quarterly payment from the Settle-
ment Fund established pursuant to Section 5{a) of this Act and out of such
future quarterly payments as may be necessary until the judgment s satisfied.

(e) (1) The consent of the United States Is hereby given to the State of Maine
to amend the Malne Implementing Act with respect to either the Passamaquoddy
Tribe or the Penabscot Nation:; Provided, That such amendment is made witn
the agreement of the affected Tribe or Nation, and that such amendment relates
to (A) the enforcement or application of clvil, criminal or regulatory laws of
the Passamaquoddy Tribe, the Penobscot Nation, and the State within their
respective jurisdictions; (B) the allocation or determination of governmentul
responsibility of the State and the tribe or Nation over specified snbject matters
or specified geographical areas, or both, including provision for concurrent Juris-
diction between the State snd the Tribe or Nation; or (Q) the allocation of
Jjurisdiction between tribal courts and State courts,

(2) Notwithstapnding the provisions of subsection {(a) of this section, the
State of Maine and the Houlton Band of Maliscet Indians are authorized to
execute agreements regarding the jurisdiction of the State of Maine over lands
owned by or held in trust for the benefit of the Band or its members.

(f) The Passamaquoddy Tribe and the Penobseot Nation are hereby authorized
to exercise jurisdiction, separate and distinet from the civil and crimingl Juris-
diction of the State of Maine, to the extent authorized by the Majne Implement-
ing Act, and any subsequent amendments thereto.

(g) The Passamaquoddy Tribe, the Penobscot Nation, and the State of Maine
shall give full faith and credit to the Judicial preceedings of each other.

(b) Except as otherwise provided in this Act, the laws and regulations of the
United Biates which are generally applicable to Indians, Indizn nations, or
tribes or bands of Indians or to lands owned by or held in trust for Indians,
Indian pations, or tribes or bands of Indians shall be applicable in the State of
Maine, except that no law or regulation of the United States (1) whleh accords
or relates to a special status or right of or to any Indian, Indian nation, tribe
or band of Indians, Indian lands, Indian reservations, Indian country, Indian
:le]rrltlm;{ or }anlglheld in gt;:-lustt for Imiilans, and glso (2) which affects or preempts

e civil, crimigl, or regulato urisdiction of t
wlg:ln the State ry j he State of Maine, shall apply

) As Federally recognized Indian tribes, the Passamaquoddy Tribe. the
Penobscot Nation, and the Houlton Band of Maliseet Indians %halld{e eligiel;le to
recelve all of the financial beneflts which the nited States provides to Indians,
Indian nations, or tribes or bands of Indians to the same extent and subject to
the same eliglibility criterla generally applicable to other Indians, Indian natlons
or tribes or bands of Indians, The Passamaquoddy Tribe, the Penobscot Nation,
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and the Houlton Band of Maliseet Indians shall be treated In the same manner
as other Federally recognized tribes for the purposes of Federal taxation and
any lands which are held by the respective Tribe, Netion, or Band subject to n
restriction against alienation or which are held in trust for the benefit of the
respective Tribe, Nation, or Band shall be considered Federal Indlan reservations
for purposes of Federal taxation.

TRIBAL ORGANIZATION

Bec. 7. (a) The Passamaquoddy Tribe, the Pencbscot Nation, and the Houlton
Band of Maliseet Indians may each organlze for thelr common welfare and
adopt an appropriate instrument in writing to govern the affairs of the Tribe,
Nation, or Band when each is acting in its governmental capaclty. Such in-
strument and any emendments thereto must be consistent with the terms of
this Act and the Maine Implementing Act. The Passamaguoddy Tribe, the Penob-
scot Natlon, and the Houlten Band of Maliseet Indians shall each file with the
Secretary a copy of its organic governing document and any amendment thereto.

{b) For purposes of benefits under this Act and the recognition extended the
Houlton Bend of Mallseet Indiang, no person who is not a citizen of the United
States may be considered a member of the Houlton Band of Maliseets, except
persons who, as of the date of this Act, are enrolled members on the Band's
exlsting membership roll, and direet lineal descendants of such members. Mem-
bership in the Band shall be subject to such further qualifications as may be
provided by the Band in its organic governing document or amendments thereto
subject to the approval of the Secretary.

IMPLEMENTATION OF THE INDIAN CHILD WELFARE ACT

8e0. 8. (a) The Passamaquoddy Tribe or the Penobscot Nation may assume ex-
clusive jurisdiction over Indian child custody proceedings pursunnt to the Indian
Child Welfare Act of 1978 (52 Stat. 3089). Before the respective Tribe or Nation
may assume such jurisdiction over Indian chlld custody proceedings, the respec-
tive Tribe or Nation shall present to the Becretary for approval & petition to
asgume soch jurlsdiction and the Becretary shall approve that petition In the
manner prescribed by Sections 108(a)-(¢) of said Act.

(b) Any petition to assume jurisdiction over Indian child custody proceed-
lugs by the Passamaquoddy Tribe or the Penobscot Nation shall be considered
and determined by the Secretary in accordance with Sections 108(b) and (c) of
the Act.

(¢} Assumption of jurisdiction under this section shall not affect any action
or proceeding over which a court has already assumed jurisdiction.

(d) For the purposes of this section, the Passamaquoddy Indian Resgervation
and the Penobscot Indlan Reservetion are “reservations” within Section 4(10)
of the Act,

(e) For the purposes of this section, the Houlton Band of Maliseet Indlans
is an “Indian tribe” within Bection 4(8) of the Act, provided, that nothing in
this subsection shall alter or effect the jurisdiction of the State of Malne over
child welfare matters as provided In snbsection 6(e) (2) of this Act.

(f) Until the Passamaquoddy Tribe or the Penchscot National has assumed
exclusive jurisdiction over the Indian child custody proceedings pursuant to
this section, the State of Malne shall have exclusive jurisdiction over Indian
child custody proceedings of that Tribe or Nation.

EFFECT OF PAYMENTS TO PASSBAMAQUODDY TRIRE, PENOBSCOT NATION, AND
HOULTON BAND OF MALISEET INDIANS

8g0. 9. (a) No payments to be made for the benefit of the Passamaquoddy Tribe,
the Penobscot Nation, or the Houlton Band of Maliseet Indians pursuant to the
terms of this Act shall be considered by any agency or department of the United
Btates in determining or computing the eligibility of the State of Maine for par-
ticipation 1n any financial aid program of the United States.

(b) The eligibility for or receipt of payments from the State of Maine by the
Passamaguoddy Tribe and the Penobscot Nation or any of their members pur-
suant to the Maine Implementing Act shell not be considered by any department
or agency of the United Btetes in determining the ellgibility of or computing
Payments to the Passamaguoddy Tribe or the Penobscot Nation or any of thelr
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membery under any financial ald@ program of the United States: Provided, That
to the extent that eligibility for the benefits of such a financial aid program fa
dependent upon a showing of need by the applicant, the administering agency
shall not be barred by this subsection from considering the actual financial situg-
tion of the applicant,

{c) The availability of funds or distribution of funds pursnant to Section 5 of
this Act may not be considered as Income or resources or otherwise utilized as
the basis (1) for denying any Indian household or member thereof participation
in any Federally assisted housing program, (2) for denying or reducing the Ped.
eral financial assistance or other Federal beneflts to which such household or
member would otherwise be entitled, or (3} for denying or reducing the Federal
financial assistance or other Federal benefits to which the Passamaquoddy Tribe
or Penobscot Nation would otherwise be eligible or entitled.

DEFEERAY. OF CAPITAL GAINS

Sgo. 10. For the purpose of subtitle A of the Internal Revenue Code of 1954,
any transfer by private owners of land purchased or otherwise acquired by the
Becretary with moneys from the Land Acquisition Fund whether in the name of
the United Statea or of the respective Pribe, Nation or Band shall be deemed to be
an involuntary conversion within the meaning of Section 1033 of the Internal
Revenue Code of 1954, as amended.

TRANSBFER OF TEIBAL TRUST FUNDS HELD BY THE STATE OF MAINE

Szc. 11. All funds of either the Passamaquoddy Tribe or the Penobscot Na-
tion held in trust by the State of Malne as of the effective date of this Act
shall be transferred to the Secretary to be held in trust for the respective Tribe
or Nation and shall be added to the principal of the Settlement Fund allocated
to that Tribe or Nation. The recelpt of said State funds by the Secretary shall
constitute a full discharge of any claim of the respective Tribe or Nation, its
predecessors and successors in interest, and Its members, may have against the
State of Malne, its officers, employees, agents, and representatives, arising from
the administration or manapgement of said State funds, Upon recelpt of sald
State funds, the Seecretary, on behalf of the respective Tribe and Nation, shall
execute general releases of all clalms against the State of Maine, its officers,
employees, agents, and representatives, arising from the administration or man-
agement of sald State funds.

OTHER CLAIMES DIECHARGED BY THIS ACT

SEC. 12. Except 88 erpressly provided herein, this Act shall constitute a gen-
eral discharge and release of all obligations of the State of Maine and all of
its political subdivistoys, agencles, departments, and all of the officers or em-
ployees thereof arising from any treaty or agreement with, or on behalf of
Indlan, any Indizn nation, or tribe or band of Indians or the United States
as trustee therefor, including those actions now pending in the United States
District Court for the District of Malne captioned United States of America v.
State of Maine (Civil Actlon Nos. 1068-ND and 1869-ND).

LIMITATION OF ACTIONB

8ec. 18, Except es provided In thig Act, no provision of this Act shall be
construed to constitute a jurlsdictional act, to confer jurisdiction to sue, or
to grant implled consent to any Indian, Indlan nation, or tribe or band of In-
dians to sue the United States or sny of its officers with respect to the claims
extinguished by the operation of this Act,

AUTHORIZATION

8ec. 14. There i» hereby authorlzed to be eppropriated $81,500,000 for the

fiscal year beginning October 1, 1980 for transfer t
P e r to the Funds established by

INBEPARABILITY

8ec. 15. In the event that any provision of Section 4 of this Act Is held In-
valld, it is the intent of Congress that the entire Act be invalidated. In the
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event that any other section or provision of this Act is held invalid, it Is the in.
tent of Congress that the remaining sections of this Act shall contnve in full

force and effect.
CONBTRUOTION

8ec. 16, (a) In the event a conflict of interpretation between the provisions
of the Maine Implementing Act and this Act should emerge, the provislons of
this Act shall govern,

(b) The provisions of any Federal law enacted after the date of enact-
ment of thls Act for the benefit of Indjans, Indian nations, or tribes or bands
of Indians, which would materially affect or preempt the application of the laws
of the State of Maine, including application of the laws of the State to lands
owned by or held in trust for Indians, or Indian Natlons, tribes, or bands of
Indians, as provided in this Act and the Maine Implementing Act, shall not
apply within the State of Maine, unless such provision of such subsequently
enacted Federal law is specifically made applicable within the State of Maine.

Purpose

The purpose of S. 2829 is to provide Congressional ratification and
implementation of a settlement of land claim which have been raised
by three Maine Indian Tribes, the Passamaquoddy Tribe, the Penob-
scot Nation, and the Houlton Band of Maliseet Indians to as much as
two-thirds of the lands comprising the State of Maine and on which
more than 250,000 private citizens now reside. The settlement embodied
in this Act was negotiated by the three Main Tribes, the State of
Maine, and those private landowners who are willing to transfer por-
tions of their holdings to fulfill its purposes.

HisToricat. BAckcroUND

The Passamaquoddy Tribe, the Penobscot Nation, and the Houlton
Band of Maliseet Indians were first contacted in the area which is the
State of Maine and the Province of New Brunswick by the earliest
explorers of the North American continent,.

All three tribes are riverine in their land-ownership orientation. The
aboriﬁina.l territory of the Penobscot Nation is centered on the Penob-
scot River. The aboriginal territory of the Passamaquoddy Tribe is
centered on the Saint Croix River and the smaller river systems to
the west. The aboriginal territory of the Houlton Band of Maliseet
Indians is centered on the Saint John River.

When the Revolutionary War broke out, General George Washing-
ton requested the assistance of these tribes and, on June 23, 1777,
Colonel John Allan, of the Massachusetts militia who was the director
of the federal government’s Eastern Indian Department, negotiated
a treaty with these Indians, pursuant to which the Indians were to
assist in the Revolutionary War in return for protection of their lands
by the United States and provision of supplies in times of need. This
treaty was never ratified by the United States, although Allan’s jour-
nals indicate that the Indians played a crucial role in the Revolution-

ary War.

r{)espite requests from the Maine Indians, the federal government
did not protect the tribes following the Revolutionary War. In 1794,
the Passamaquoddy Tribe entered into an agreement with the Com-
monwealth of Massachusetts (which then had jurisdiction over all of
what is now Maine), in which the tribe relinquished all but 23,000
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acres of its aboriginal territory. Subsequent sales and leases by the
State of Maine further reduced this territory to approximately 17,000
acres. The Penobscot Nation lost the bulk of its aboriginal territory
in treaties consummated in 1796 and 1818. A sale to the State of
Maine in 1833 resulted in the loss of four townships by the Penobscot

Nation.
HistorY oF LITIGATION

The validity of these agreements with the Tribes was not seriously
questioned until, in 1872, the Governors of the Passamaquoddy Tribe
asked the United States to bring suit on behalf of their Tribe on the
ground that its agreement with Massachusetts was invalid because
1t had never been approved by the federal government as required
by the Nonintercourse Act.

The Nonintercourse Act—which is also known as the Trade and
Intercourse Act—was first enacted by the newly-formed Congress of
the United States in 1790 and was subsequently re-enacted five times.
It consisted of many provisions regulating a wide spectrum of activi-
ties between American Indians and Indian Tribes and the non-Indian
citizens of the United States. Salient among those provisions was a
section which prohibited the transfer of any lands from Indians or
Indian tribes without the approval of the United States. As reenacted
in 1793, this section read, in pertinent part:

* * * no purchase or grant of lands, or any title or claim
thereto, from any Indians or nation or tribe of Indians, with-
in the bounds of the United States, shall be of any validity in
law or equity, unless the same be made by a treaty or conven-
tion entered into pursuant. to the constitution * * *.

A fine of up to one thousand dollars and imprisonment for up to one
year were provided for violation of this section, All the subsequent
reenactments of the Nonintercourse Act included this section in one
form or another. In 1834, it was enacted in its present form and is
currently codified at Title 25, section 177 of the United States Code.
The importance of this provision to federal Indian policy is eritical
and it has been described as “the linchpin of federal Indian law.”

The tribe’s request was denied by the United States on grounds that
the Noninfercourse Act does not apply to nonrecognized tribes and on
the grounds that there was, thus, no trust relationship between the
United States and the Maine Tribes. The Passamaquoddy Tribe then
brought a declaratory judgment action against the Secretary of the
Interior and the United States Attorney General. In 1972, the tribes
won an order forcing the United States to file a protective action on
its behalf, In 1975, the United States District Coourt for the District
of Maine held that the Indian Nonintercourse Act applies to all tribes,
including those which are not federally-recognized, and that the Act
¢reates a trust relationship between the United States and all such
tribes. Later that year, the United States Court of Appeals for the
First Circuit unq:;lmousl{ reaffirmed the Pgssamaguoddy decision,
holding that the trust relationship created by the Act includes, at
minimum, an obligation to investigate and taske such action as may
be warranted under the circumstances when an a.lleged violation of
the Nonintercourse Act is brought to the government’s attention.
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The issues raised in the Passamaquoddy case were reaffirmed in two
subsequent decisions involving Maine Indians: Bottomly v. Passama-
a‘ri'ciad y Tribe, 509 F. 2d 1061 (1st Cir, 1979) (holding that Maine

bes are entitled to protection under the federal Indian common law
doctrines) and Siate of Maine v. Dana, 404 A. 2d 551 (Me. 1979), cert.
denied 100 F. Ct. 1064 (Feb. 1080) (holding that reservation land of
dependent Maine Indian Tribes constitutes Indian country as that
term is used in federal law).

History oF SETTLEMENT DiIscussions

The settlement process began in March of 1977 when President
Carter appointed retired Georgia Supreme Court Justice William
Gunter to study the case. After substantial study of the merits of the
claims and the defenses to them, Justice Gunter recommended that the
case be settled, The White House acted on this suggestion by appoint-
ing a three-person work group to develop a settlement plan whicg con-
sisted of Eliot Cutler, Associate Director of the Office of Management
and Budget for Energy, Natural Resources and Science ; Leo Krulitz,
Solicitor of the Department of the Interior; and A. Stephens Clay,
Judge Gunter’s law partner. Negotiations between this work grou
and the tribes produced an agreement between the tribes and the ad-
ministration, which was announced in February, 1978. An agreement
between the administration and officials of the State of Maine was an-
nounced in November, 1978. But it was not until March, 1980, that an
agreement supported by all parties was announced.

Following 1ts March announcement, the current agreement was ap-
proved by the Passamaquoddy Tribe, the Penobscot Nation and the
Houlton Band of Maliseet Indians. The agreement was then adopted
by the Maine legislature and signed into law by the Maine Governor
Joseph Brennan, on April 2, 1980. The proposal was introduced in
Congress on June 13, 1980, by Senator William. Cohen and Senator
George Mitohell of Maine. N

EED

After the Court of Appeals affirmed the District Court decision
the Justice Department undertook an analysis of the Tribes’ claim.
In & memorandum written in 1877, the Department described the case
8s “potentially the most complex litigation ever brought in the Fed-
eral courts with social costs and economic impacts without precedent
and incredible litigation costs to all parties.” This conclusion was
based on the size of claim, the number of persons living within the
disputed area, and the native of the legal issues involved. For, the
Tribes claim up to 12,6 million acres, or 60 percent of the State
of Maine and, in the nearly two hundred years that had intervened
between the time the first agreement was reached and the present day,
mors than 350,000 people had moved onto the now disputed land.

If the case were to be litigated, it would involve a host of novel
issues and, given the magnitude of the claim each side wounld be certain
to appeal each ruling of the court. Moreover, the court would be re-

uired to decide questions of fact concerning events which began before
is country was founded. Estimates of the time it would take to liti-
gate such a case range from five to more than fifteen years. In the
meantime, according to testimony offered to this Committes, titles to
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land in the entire claim area would be clouded, the sale of municipal
bonds would become difficult if not impossible, and' property would
be difficult to alienate. Although the State of Maine estimates its
chances of succeeding, if the case were to he litigated, at 60 per cent,
all the parties agree that such & victory would be pyrrhic. In J ul¥ of
this year, Secretary of the Interior Cecil Andrus, in testimony before
this Committee, described this legislation as “critical” and urged its

passage.
Seecian Issues

Testimony before the Committee and written materials submitted
for the record reveal the following concerns about the settlement em-
bodied in S. 2829 and the Maine Implementing Act, all of which the
Committee believes to be unfounded : ) )

1. That the settlement will terminate the three Maine Tribes—In
July 1, 1980, testimony, Interior Secretary Cecil Andrusstated that the
setlement does not terminate the three Tribes in Maine. The Commit-
tee agrees with the Secretary. Numerous provisions of S. 2829 and the
Maine Implementing A.ct make reference to the Maine Tribe as tribes,
and Sec. 6(h) specifically provides

That as Federally recognized Indian tribes the Passama-
quoddy Tribe, the Penobscot Nation and the Houlton Band of
Maliseet Indians shall be eligible to receive all of the financial
benefits which the United- States provides to Indians, Indian
nations or tribes or bands of Indians, to same extent and sub-
ject to the same eligibility criteria as are generally applicable
to other Indians, Indian nations or tribes or bands of Indians.

2. That the settlement amounts to a “destruction” of the sovereign
rights and jurisdiction of the Passamaquoddy Tribe and the Penobscot
Nation—Until recently, the Maine Tribes were considered by the
State of Maine, the United States, and by the Maine courts, to have no
inherent sovereignty. Prior to the settlement, the State passed laws
%ovemmg the internal uffairs of the Passamaquoddy Tribe and the

enobscot Nation, and claimed the power to change these laws or even
terminate these tribes. In 1979, however, it was held in Bottomly v.
Passamagquoddy Tribe, 599 F.2d 1061 (1st Cir. 1978), that the Maine
Tribes still possess inherent sovereignty to the same extent as other
tribes in the United States. The Maine Supreme Judicial Court re-
versed its earlier decisions and adopted the same view in State v. Dana,
404 A.2d 551 (Me. 1979), cert. denied, 100 S.Ct. 1084 (Feb. 19, 1980).
While the settlement represents a compromise in which state authority
is extended over Indian territory to the extent provided in the Maine
Implementing Act, in keeping with these decisions the settlement pro-
vides that henceforth the tribes will be free from state interference in
the exercise of their internal affairs, Thus, rather than destroying the
sovereignty of the tribes, by recognizing their power to control their
internal affairs and by withdrawing the power which Maine previously
claimed to interfere in such matters, the settlement strengthens the
sovereignty of the Maine Tribes.

The settlement also protects the sovereignty of the Passamaquoddy
Tribe and the Penobscot Nation in other ways. For example, Secs.



15

6206(1) and 6214, and 4733 of the Maine Implementing Act provide
that these Tribes, as Indian tribes under the United States Constitu-
tion, may exclude non-Indians from tribal decision-making rocesses,
even though non-Indians live within the jurisdiction of the tribes.
Other examples of expressly retained sovereign activities include the
hunting and fishing provisions discussed in paragraph 7 below, and
‘the provisions contained in Title 30, Sec. 6209 as established by the
Maine Implementing Act and Sec. 6 in S. 2829 which provide for the
continuation and/or establishment of tribal courts by the the Passa-
maquoddy Tribe and the Penobscot Nation with powers similar to
those exercised by Indian courts in other parts of the country. Finally,
Sec. 7(a) of S. 2829 provides that all three Tribes may organize for
their common welfare and adopt an appropriate instrument to govern
its affairs when acting in a governmental capacity. In addition, the
Maine Implementing Act grants to the Passamaquoddy Tribe and
Pengbscot Nation the state constitutional status of municipalities un-
der Maine law. In view of the “homerule” powers of municipalities in
Maine, this also constitutes a significant grant of power to the Tribes.

3. The settlement provides none of the protections that is afforded
other tribes—One of the most important federal protections is the
restriction against alienation of Indian lands without federal consent.
Sections 5(d) (4) and 5(g) (2) and (3) of S. 2829 specifically provides
for such a restriction and, as was made clear during the hearings, this
provision is comparable to the Indian Non-Intercourse Act, 25 U.S.C.
§ 177. Sections 6 and 8 of S. 2829 also specifically continue the applica-
bility of the Indian Bill of Rights of the 1968 Civil Rights Act, the
Indian Child Welfare Act, and all other federal Indian statutes to the
extent they do not affect or preempt authority granted to the State
of Maine under the terms of the settlement.

4. Individual Indian property and claims by Indians who hold indi-
vidual use assignments will be taken in the seitlement.—The settlement
envisions four categories of Indian land in Maine: individually-as-
signed existing reservation land, existing reservation land held in
common, newly-acquired tribal land within “Indian territory,” and
newly-act}uired tribal land outside “Indian territory.” Only newly-
acquired land within Indian territory and newly-acquired tribal land
to be held in trust for the Houlton Band of Maliseet Indians will be
taken in trust by the United States. Existing land within the reserva-
tions, whether held by individuals pursuant to a use assigpnment or in
comomn by the Tribe 2s 8 whole, will not be taken by the United States
in trust. These lands will simply be subiect to a federal restriction
ageinst alienation which will prevent their loss or transfer to a non-
tribal member. Sec. 5(£) (2) (C) of S. 2828 provides that the Depart-
ment of the Interior will have no role in transfers of individual tribal
property from one tribal member to another, and Sec. 18 of the Maine
Implementing Act, ends the power of the Maine Commissioner of
Indian Affairs to interfere with such internal transfers.

The settlement will also have no effect on claims by inividual In-
dian land owners or individual Indian assignment owners. Section
4 of S. 2829 and Title 30. Sec. 6213 as established by the Maine Im-
plementing Act specifically protect claims which individual Indians
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heve for causes of action arising after December 1, 1873. For these
reﬂ,a.song, trespass actions brought by individual Indians will not be
aflected.

5. The Settlement will subject tribal lands to property tavation.—
Sec. 6208 of the Maine Imp{ementing Act specifically prohibits the
imposition of such a tax. The confusion over this issue apparentl
comes from two provisions of the settlement: Title 30, Sec. 6208(2

.as established by the Maine Implementing Act, which provides for
payments in lien of taxes on lands within Indisn Territory, and Sec.
6({‘;’l of S. 2829 which provides that lands held in trust for the
Passamaquoddy Tribe or the Penobscot Nation or subject to a restric-
tion against alienation, shall be considered “Federal Indian reserva-
tions for purposes of federal taxation.”

Title 30, Sec. 6208 as established by the Maine Implementing Act
does not impose any taxes on any land within Indian territory. A tax
is a charge agninst property which can result in a taking of that
property for non-payment of the tax. Section 6208 does not provide
for such a tax, and S. 2829 forbids such a tax. The actual workings
of this provision are explained in detail in the Committee section-
by-section analysis of the Maine Implementing Act which appears
in this report. That analysis explains, among other things, that these
payments in lieu of taxzes will most likely be paid with funds pro-
vided to the tribes by the federal government.

Sec. 6(h) of S. 2820, which treats the Passamaquoddy and Penob-
scot Indian Territories as federal reservations for purposes of fed-
eral taxes is designed to insure that activities within these Territories
are entitled to the same Federal tax exemptions which apply on
reservations of other Federally recognized tribes. The provision is
intended onll');bo benefit the Tribes.

8. That ¢ prom’sio:dfor eminent domain takings will lead to a
rapid loss of Indian land.—While Sec. 6205(3), (4{, and (§) of the
Maine Implementing Act and Sec. 5 (h) and (i) of S. 2829 provide
& mechanism for takings for public uses, these provisions impose pre-
conditions on such takings which are more stringent than any other
known to the Committee. Before a taking could ever be effectuated
within the reservations, an entity proposing such a taking must
demonstrate that there is no reasonably feasible alternative to the
taking. No taking, whether within or without the reservation, can
lead to a diminution of Indian lands, and any teken land must be
replaced. The settlement provides machinery for adding such sub-
stitute lands to the reservation or Indian territory from which they
are taken.

7. Subsistence hunting and fisking rights will be lost since they will
be oontrolled by the State of Maine under the Settlement—Prior to
the settlement, Maine law recognized the Passama uoddy Tribe’s and
the Penobscot Nation’s right to control Indian subsistence hunting and
fishing within their reservations, but the State of Maine claimed the
right to alter or terminate these rights at any time. Under Title 30,
Sec. 8207 as established by the Maine Implementing Act, the Passama-
quoddy Tribe and the Penobscot Nation have the permanent right to
control hunting and fishing not only within their reservations, but
insofar as hunting and fishing in certain ponds is concerned, in the
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newly-acquired Indian territory as well. The power of the State of
Maine to alter such rights without the consent of the affected tribe or
nation is ended by Sec. 6(e) (1) of S. 2829. The State has only a
residual right to prevent the two tribes from exercising their hunting
and fishing rights in & manner which has & substantially adverse effect
on stocks 1n or on adjacent lands or waters. This residual power is nat
unlike that which other states have been found to have in connection
with federal Indian treaty hunting and fishing rights. The Committee
notes that because of the burden of groof and evidence requirements in
Title 30, Sec. 6207(6) as established by the Maine Implementing Act,
the State will only be able to meke use of this residua power where it
can be demonstrated by substantial that the tribal hunting and fishing
practices will or are likely to adversely affect wildlife stock outside
tribal land.

8. The lands and trust funds provided in the Settlement will not
benefit the Indians beoause of the lack of adequate controls—In testi-
mony before the Committee, one of the Indian opponents to the bill
stated his belief that the Indians would receive no benefits from the
trust fund established under the settlement, and that all income would
be used by the Secretary of the Interior. This fear is unfounded. Sec-
tion 6(b) of S. 2829 requires the Secretary to make all trust fund
income available to the respective Tribe and Nation quarterly, and
provides that he may make no deduction for the United States’ ex-
pense in the administration of the fund.

Fears that the Tribes will not have adequate control over the man-
agement of the trust funds are equally unfounded. The legislation
specifically provides that the funds shall be managed in accordance
with terms put forth by the Tribes. As is explained elsewhere in this
report, the Secretary must agree to reasonable terms put forth by the
tribes, and through the Administrative Procedure Act, the Tribes may
obtain judicial review of any refusal by the Secretary to agres to rea-
sonable terms. While the United States will not be liable for losses
which result from investments that the Tribes request which are out-
side the scope of the Department of the Interior’s existing authority,
such investments cannot be made except at the request of the Tribe or
Nation which seeks such an investment.

9. The Settlement will lead to acculturation of the Maine Indians.—
Nothing in the settlement provides for acculturation, nor is it the
intent of Congress to disturb the cultural integrity of the Indian peo-
ple of Maine. To the contrary, the Settlement offers protections against
this result being imposed by outside entities by providing for tribal
governments which are separate and apart from the towns and cities
of the State of Maine and which control all such internal matters. The
Settlement also clearly establishes that the Tribes in Maine will con-
tinue to be eligible for all federal Indian cultura] programs.

SovMmary oF Masor Provisions

8. 2829 provides congressional implementation and ratification of
the terms of the settlement negotiated among the parties; that is, the
Passamaquoddy Tribe, the Penobscot Nation. the Houlton Band of
Maliseet Indians, the State of Maine, the private owners of large tracts
of land, and the United States.
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Section 4 of the bill provides for the extingnishment of the land
claims of the Passamaguoddy Tribe, the Penobscot Nation, and the
Houlton Band of Maliseet Indians in the State of Maine, including
damage claims associated with these land claims, upon appropriation
of $81.5 million to implement the provisions of Section 5 of this Act.

Section § provides that the United States will establish a Maine In-
dian Claims Settlement Fund into which will be deposited $27 million
which the bill authorizes to be appropriated : $18,500,000 of this fund
will be held for the benefit of the Passamaquoddy Tribe, and $13,-
500,000 of this fund would be held for the Penobscot Nation. The fund
would be administered in accordance with reasonable terms put forth
by the respective Tribe or Nation and agreed to by the Secretary of
the Interior.

The settlement also provides that the Passamaquoddy Tribe and
the Penobscot Nation will retain as reservations those lands and nat-
ural resources which were reserved to them in their treaties with
Massachusetts and not subsequently transferred by them. The United
States also agreed in its Memorandum of Understanding with the
Passamaquoddy Tribe and Penobscot Nation, dated February 10,
1978, that the tribes shall be eligible to receive all federal Indian
services and benefits to the same extent and subject to the same
eligibility criteria as other federally recognized tribes. The Tribes’
agreement with the State of Maine includes various other guarantees
concerning jurisdictional matters and entitlement to state serviees.

In addition, Section 5 provides that the United States will also
establish the Maine Indian Lands Acquisition Fund into which will
be credited $54,500,000 which the bill authorizes to be appropriated.
It is expected that this amount of money will be sufficient to acquire
150,000 acres of land for the Passamaquoddy Tribe, 160,000 acres
of land for the Penobscot Nation, and 5,000 acres of land for the
Houlton Band of Maliseet Indians all of which is now privately
held. These lands will be held by the United States in trust for the
three tribes subject to restraints on alienation except as specified in
Section 5. Acquisition of lands for the Houlton Band of Maliseet
Indians is deferred pending negotiation with the State on their
location and other matters of concern to the parties.

Section 6 governs the application of the laws of the State of Maine
to all Indians, Indian nations, or tribes or bands of Indians, includ-
ing the Passamaquoddy Tribe, the Penobscot Nation, and the Houlton
Band of Maliseet Indians, and any lands held by them or for their
benefit. Subsection 6(b) adopts and ratifies the Maine Implementing
Act and subsection 6(e) provides that the State may amend the pro-
visions of that Act only with the prior consent of the Passamaquodd
Tribe and Penobscot Nation. The Maine Implementing Act sets fort{
the terms of agreement between the Tribe and Nation with the State
of Maine with respect to the jurisdiction of the Tribe, the Nation, and
the State and the legal status of these Tribes under State law.

Essentially, the Maine Implementing Act accords the Passama-
quoddy Tribe and Penobscot Nation the status of municipalities
under State law; it provides for the application of State law to per-
sons and pmgert%' within the Penobscot Indian Territory and the
Passamaquoddy Indian Territory; it provides for the Tribes to
make payments in lieu of taxes on real and personal property within
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the Indian territory ; it provides that the Tribe and Nation will adopt
certain laws of the State as their own but the independent legal status
of the Tribes under Federal law is recognized; it establishes the
authority of the Tribe and Nation to enact ordinances applicable to
all persons within the Indian territory; it provides that the State
shall enforce tribal ordinances as to offenses by non-members or of-
fenses by members committed within either reservation where the
potential penalty exceeds imprisonment for six months or a fine of
$500.00; it reserves to the Tribe or Nation exclusive authority over
internal tribal matters, jurisdiction over minor offenses and juvenile
offenses committed by members within either reservation, and
reserves to the Tribes small claims civil jurisdiction and matters of
domestic relations including support and child welfare involving
their own members.

To facilitate implementation of the Maine Act, subsection 6(d) pro-
vides that the Passamaquoddy Tribe, Penobscot Nation, and the Houl-
ton Band of Malisest Indians, and their members may, subject to the
limitation on internal affairs contained in Sec. 6206(1) of the Maine
Implementing Act, sue and be sued in State and Federal courts to the
same extent as any other person or entity, provided that Frinciples of
immunity applicable to municipalities in the State of Maine are
equally applicable to the Tribe and the Nation and their offices when
acting in tﬁeir governmental capacities. Since the trust and restricted
lends and trust fund of the Tribe and Nation will be exempt from levy
or attachment or from alienation, provision is made for payment by
the Secretary of income from the Trust Settlement Fund in satisfac-
tion of valid, final orders of the courts. The trust and restricted lands
of the Band will also, when acquired, be exempt from levy or attach-
ment or from alienation. Subsection 5(dﬁ (4) provides that the State
and the Band shall enter negotiations following the enactment of this
Act to seek a method by which the Band may satisfy obligations which
it may incur. :

Subsection 6(h) provides that the general laws of the United States
which are applicable to Indians because of their status as Indians are
epplicable to the Passamaguoddy Tribe, the Penobscot Nation, and the

oulton Band of Maliseet Indians, except that no such law which af-
fects or preempts the civil, criminal, or regulatory jurisdiction of the
State of Maine shall be application within the State. The Tribe, Na-
tion, and Band are speciﬁpcally recognized as eligible to receive bene-
iit.:.l provided by the United States to Indians because of their status as

ndians, »

Section 7 authorizes but does not compel the Passamaquoddy Tribe,
the Penobscot Nation, and the Houlton Band of Malisests to adopt
organizational documents and file same with the Secratary.

ection 8 provides for the implementation of the Indian Child Wel-
fare Act of 1978 by the Tribes.

Section 9 provides that payments made to the Tribe, Nation, or
Band under this Act shall not be considered by Federal agencies in
determining or comgutin%nﬂle eligibility of the State of Maine for
parlticipation in Federal financial aid programs, It further provides
that tribal eligibility for rece?t of payments from the State of Maine
shall not be considered by Federal agencies in determining eligibility
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of the Tribes or their members to participate in Federal programs ex-
cept that where eligibility for benefits is dependent upon a showing of
need the Federal agency receiving the application will not be barred
from considering the actual financial situation of the applicant,
Finally, the availability of funds or distribution of funds from the
Settlement Fund established under Section 5 of this Act shall not be
considered as income or resources for purposes of denying or reducing
Federal financial assistance or other Federal benefits to which the
Passamquoddy Tribe or Penobscot Nation or their members would
otherwise be entitied. . .

Seotion 10 provides for a deferral of capital gains for private prop-
erty owners transferring lands to the United States under this Act by
providing that such transfers of land shall be deemed involuntary
conversions within the meaning of Section 1033 of the Internal Reve-
nue Code of 1954, as amended.

Section 11 provides for the transfer of tribal trust funds from the
State of Maine to the Secretary of the Interior.

Section 12 provides for the general discharge of the State of Maine
from existing or further claims.

Section 13 provides that this Act shall not be construed as conferring
jurisdiction tgon any Indian, Indian nation, or tribe or band of In-
dians, to sue the United States except as provided in this Act.

Section 14 authorizes the appropriation of $81.5 million to imple-
ment the provisions of Section 5.

Section 15 provides that if the extinguishment provisions of Section
4 are held invalid, then the entire Act shall be invalidated.

Section 16 provides that in the event of a conflict between this Act
and the Maine Implementing Act, this Act shall govern. It also pro-
vides that federal statutes enacted subseguent. to this Act which are
designed for the benefit of Indians or Indian tribes and which mate-
rially affect or preempt the laws of the State of Maine, including the
Maine Implementing Act, shall not apply within the State unless they
are specifically made applicable to the State.

LiecisraTive HisTorY

S. 2829 was introduced on June 13, 1980 by Senators Cohen and
Mitchell and was referred to the Select Committee on Indian Affairs.
The Committee held hearings on July 1 and 2 at which the Depart-
ment of the Interior, the affected triges and other interested parties
testified. A companion bill, FI.R. 7919 was introduced in the House and
the House Interior and Insular Affairs Committee held hearings on
August 25, 1980.

CoMyMITTEE RECOMMENDATIONS AND TABULATIONS OF VoOTES

The Select Committee on Indian Affairs, in open business session
on September 16, 1980, with a quorum present, recommends by uneni-
mous vote that the Senate pass S. 2829, as amended.

CoMMITTEE AMENDMENTS

The Committee recommends an amendment in the nature of a
substitute.
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SecTioN-BY-SECTION ANALYSIS

Section 1. Short Title
Sec. 1, provides that the Act may be cited as the “Maine Tndian
Claims Settlement Act of 1980,”

Section 2. Congressional Findings and Declaration of Policy

Sec. 2{a) (1) describes the basis of the claim the Passamaquoddy
Tribe, Penobscot Nation, and the Houlton Band of Maliseet Indians
have raised agagnst the State of Maine and private landowners ownin,
land in certain areas of the State of Maine. Subsections 2(a) (3?
through (6) find that the Passamaquoddy Tribe, the Penobscot Na-
tion, and the Houlton Band of Maliseet Indians are the sole successors
of those aboriginal entities that once exercised or claimed aboriginal
rif hts of use and occupancy over certain Jands located in the State
of Maine.

Subsection £(e) (7) finds that other tribes, nations, or bands which
may once have held aboriginal title within the State of Maine have
long ago abandoned their holdings.

ubsection 2(a) (8) refers to the Maine Implementing Act which
was passed by the Maine State Legislature on April 3, 1980, and em-
bodies various jurisdictional agreements between the parties,

Subsection 2(e)(9) makes findings with respect to contributions
the State of Maine has made to the welfare of the three Tribes since
1820. According to recent court decisions, Maine was never required
to meke these contributions and, in light of these decisions, the State
of Maine is not being required to make further direct financial con-
tributions to this settlement.

Seotion 3. Definitions

Section 3 contains definitions of terms used throughout the Claims
Settlement Act. Of particular importance among these definitions are:

Subsections (1), (8), and (11) define the Tribes participating in
this settlement. They state that the Tribes are now represented by cer-
tain governing bodies and that they are the successors in interest to
those aboriginal entities which once exercised or claimed aboriginal
rights of use and occupancy over certain areas of the State of Maine.

Subsection (2) defines “land or natural resources,” This term is to
be interpreted consistent with the term “land and other natural re-
sources” in the Maine Implementing Act.

Subsections (?) and (9) define the terms Penobscot Indian Terri-
tory and Passamaquoddy Indian Territory by reference to the defini-
tions of these terms contained in the Maine Implementing Act. The
Maine Act specifically describes approximately 400,000 acres of land
within the State from which the Secretary of the Interior may acquire
150,000 acres on behalf of the Pessamaquoddy Tribe and the Penob-
scot Nation respectively. Upon their selection and sacquisition, such
land, together with the Tribes’ existing reservations, will become the
“Territory” of the respective Tribe or Nation.

Subsection (14) defines the word “transfer.” It is intended to have a
comprehensive meaning and to cover all conceivable events and ‘cir-
cumstances under which title, possession, dominion, or control of land
or natural resources can pass from one person or group of persons to
another person or group of persons.
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Section 4. Approval of Prior Transfers and Ewtinguishment of In-
dian Titi;grnd Olaimas of the Passamagquoddy T'ribe, the Penobscot
Nation, the Houlton Band of Maliseet Indians, and any other
Indians, or Tribe or Band of Indians within the State of Maine

Section 4 consists of four subsections. .

Subseotion 4(e) (1) provides Congressional approval and ratifica-
tion of all prior transfers of land or natural resources located any-
where in the United States by or on behalf of the Passamaquoddy
Tribe, Penobscot Nation, or Houlton Band of Maliseet Indians, and
of all prior transfers of land or natural resources located in Maine by
or on behalf of any other Indian, Indian nation, or tribe or band of
Indians, and specifies that all such transfers, including transfers made

ursuant to any treaty, compact, or statute of any state shall be
geemed to have been made in accordance with all laws of the United
States, including specifically the Trade and Intercourse Act. Such
approval of these prior conveyances will remove the cloud of Indisn
claims against all present-day landowners in Maine who trace their
titles back to the transfer being approved. It is the opinion of the
Department of the Interior this Ian%unge, taken together with the
language contained in subsections 4 (b) and (c), will effectively and
completely extinguish the Maine Indian land claims and all related
tribal claims that may have arisen prior to the date of enactment of
the legislation, The proviso to subsection 4(a) (1) ensures that the
personal claims of individual Indians (other than Federal common
law fraud claims) that are based on laws of general applicability that
protect non-Indians as well as Indians are not affected by the lan-

age of subsection 4(a) (1). Thus, any claim by an individual Indian
that might be asserted by a non-Indian under generally applicable
Federal or state law is not intended to be extinguished and may be
brought under the same conditions and limitations as would a.ppfy if
& non-Indian brought 2 similar claim.

Subsection ‘JL(a?1 2) bars the United States from asserting any
claims based on the transfer of land or netural resources by treaty,
compact, or in any other manner which may have occurred in violation
of laws of the State of Maine,

_Subsection 4(a)(3) bars the United States from asserting any in-
g;vi{lulaél‘rglaims arising from violation of State law prior to Decem-

r ]

Subsection 4(d) makes clear that the approval of transfers of land
or natural resources effected by subsection 4{a)(1) effects an extin-
gmshmqnt of any aboriginal title that may have existed or may have

eon claimed with respect to such land or natural resources.

Subsection 4(c) extinguishes all claims for damages by the Maine
Tribes or their members arising from the allegedly illegal use and oc-
cupancy of the Jand since the transfers were effected.

_Subsection 4(d) provides that the extinguishing and barring pro-
nisions shall take effect immediately upon the appropriation of the
funds necessary to implement Section 5 of the Act. It also provides
that, once the funds are credited to the Land Acquisition Fund and the
Settlement Fund, the Secretary shall publish a notice to that effect
in the Federal Register.
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Section 5. Establishment of Funds

Section 5 consists of 10 subsections.

Subsection 6(a) establishes a Settlement Fund for the benefit of the
Penobscot Nation and Passamaquoddy Tribe in the amount of $27
million, $18.5 million to be held in separate accounts for each tribe
respectively.

Subsection 5(b) describes the manner in which the Settlement Fund
shall be allocated and how it shall be managed. The principal of the
fund shall in no event be distributed to the Passamaquoddy Tribe or
Penobscot Nation or any individual members of those Tribes. The
Secretary of the Interior is protected from unwarranted liability in
adg:i(ni)stering the settlement trust fund in subsections 5(b) (1)
and (3).

The Settlement Fund will be divided into two equal shares, one to be
held in trust by the Secretary for the benefit of the Passamaquoddy
Tribe and the other to be held in trust by the Secretary for thﬁ)eneﬁt
of the Penobscot Nation. The Secretary will invest and administer each
share in accordance with terms applicable to it as established by the
Passemaquoddy Tribe or the Penobscot Nation, as the case may be,
and agreed to by the Secretary. The Secretary is obligated to agree
to any reasonable terms for investment and administration proposed
by such Tribe or Nation. Such terms need not be the same for each. The
standard of reasonableness as applied to the terms of investment and
administration should be determined by reference to standards by
which endowment funds are invested and administered in the United
States in accordance with standards set forth in the Uniform Manage-
ment of Institutional Funds Act.

It is not intended that the Secretary or the Department of the
Interior would necessarily make the investment decisions or carry
them out. It might be reasonable, for example, for the Passamaquoddy
Tribe or the Penobscet Nation to establish an investment committee
and charge it with responsibility for (A) setting investment policies;
(B) selecting one or more professional investment managers to carry
out those policies; (C) monitoring both the policies and the managers;
and (D) effecting changes in policies and managers from time to time
8s circumstances and experience may warrant. The committes might
include, in addition to tribal members, representatives of the Secretary
and persons experienced in the management of endowments, including,
in particular, the establishment of policies and the selection of invest-
ment managers.

The term “income” as used in Section 5 means the return in money or
property derived from the use of the assets in the Settlement Fund,
including net appreciation, both realized and unreslized.

Subsection 5(c) establishes a Land Acquisition Fund in the amount
of $54.5 million.

Subsection 5(d) provides that the monies in the Land Acquisition
Fund shall only be used to acquire land or natural resources for the
tribes and provides that it shall be apportioned as follows: Passama-
%uoddy Tribe, $26.8 million ; Penobscot Nation, $26.8 million ; Houlton

and of Maliseet Indians, $900,000. The $900,000 allocated for land
acquisition for the Houlton Band of Maliseet Indians is derived from
land acquisition funds originally agreed to be provided the Passama-
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uoddy Tribe and Penobscot Nation. For this reason, the Tribe and

ation are each given a one-half undivided reversionary interest in
any trust property acquired by the United States on behalf of the
Band, now or in future transfer acquisitions, out of these funds, The
reversionary interest shall not attach to any one piece of land, but
rather follows the trust. In the event the Houlton Band shall terminate
its interest in the trust property or the trust should terminate, then the
corpus of the trust will revert to the Passamaquoddy Tribe and the
Penobscot Nation. .

Subsection 5(d) (4) has been agreed to by the Penobscot Nation, the
Passamaquoddy Tribe, the Houlton Band of Maliseet Indians, and
the State of Maine. The Houlton Band remains concerned, however,
about the provisions of Section 5 requiring that it reach agreement
with the State securing the performance of obligations, both public
and private, that it may incur after the enactment of this A.ct. The basis
for this concern is that since, at present, the Band has no assets other
than the lands which will be acquired for it under this Act, it may
prove difficult to fully satisfy the State’s concern over the satisfaction
of future obligations incurred by the Band and the Band’s ability to
meet payments in lieu of property taxes or other fees imposed under
State law. Thus, the Band is concerned that, if it and the State fail to
resolve these questions, the State may unreasonably withhold its con-
sent to the acquisition of trust land for the Band. In that event, the
Band’s claim will have been extinguished without it having received
the compensation contemplated for it by this Act.

It is the purpose of this Act to settle all Indian land claims in
Maine fairly. The Houlton Band is impoverished, it is small in num-
bers, it has no trust fund to look to, and it is questionable whether the
land to be acquired for it will be utilized in an income-producing fash-
ion in the foreseeable future. Immunity from taxation, financial en-
cumbrance, or alienation without the consent of the United States is
the very essence of the trust character, It is recognized that acquiring
land for the Band, in a location satisfactory to both the Band and the
State, and not at the same time providing protection against the aliena-
tion of that land, would create a substantial risk that the land would
fall into private hands. In extinguishing the claims of the Band and
In appropriating the monies for the acquisition of land to compensate
the Band for its land claims within the State of Maine, it is the intent
of the Committee that this does not occur. For, should the land which
is intended to constitute satisfaction of the Band’s legal claims come
into the possession of a third party, the intent of this Act in this re
will have been defeated. Under no circumstances should the inability
of the State and the Houlton Band to reach agreement on these issues
In any way result in the diminution, diminishment, or weakening of
those restraints on alienation necessary to ensure that, once the land
1s acquired, it will remain held for the benefit of the Houlton Band.
In some respects, of course, this requires the State to agree that lands
to be acquired for the Houlton Band will be exempt from some state
laws such as those laws providing for levy and sale of lands for non-
payment of taxes or satisfaction of judgments. The Committee aleo
recognizes the legitimate interest of the State in seeking to assure
that the obligations of the Band will be met and that fees and in-lieu
payments due the State are paid.
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Congress has a continuing interest in the progress of the negotiation
of the issues which have been described above. The Committee ex-
pects that both the State and the Band will work diligently and con-
scientiously to devise practical arrangements to resolve them. Conse-
quently, this Committee will monitor the negotiations to ensure to its
satisfaction that the parties have met these standards.

Subsection §(e) empowers the Secretary to perfect title to the land
acquired through normal condemnation procedures provided the
owner of the land has agreed upon the identity, purchase price, and
other terms of purchase, or valuation. The Secretary is limited in his
ability to acquire land or natural resources for any Indians or Indian
Tribes in Maine to the authorities provided in this Act. This Aet,
through its ratification of the Maine Implementing Act, authorizes the
Secretary to take in trust only those lands which are authorized pur-
suant to Section 6205 of the Maine Implementing Act to become Pas-
samaquoddy Indian Territory or Penobscot Indian Territory, and
lands to be acquired with the consent of the State of Maine for the
Houlton Band of Maliseet Indians. These lands include the first
150,000 acres to be acquired prior to January 1, 1983 for the Passama-
quoddy Tribe within the area designated as eligible to become Passa-
maquoddy Indian Territory, the first 150,000 acres to be acquired prior
to January 1, 1983 acquired for the Penobscot Nation within the area
designated as eligible to become Ponobscot Indian Territory, lands
acquired with the funds authorized in subsection 5(d) to be appro-
priated for the benefit of the Houlton Band of Maliseet Indians, and
any other lands authorized for inclusion within Passamaquoddy In-
dian Territory or Penobscot Indian Territory pursuant to Section
6205 (6) of the Maine Implementing Act.

The term “ostensible owner” is intended to include a party who
is in possession or who, purporting to be the owner, has granted
possession to a lessee or other party, or who otherwise appears to
be the owner, as distinguished from the holder of an interest under
an alleged title defect.

Subsection 6(f) would prohibit the Secretary from expending any
sums for the benefit of the Penobscot Nation, the Houlton Band of
Maliseet Indians, or the Passamaquoddy Tribe either from the
Settlement Fund or the Land Acquisition Fund until he determines
that the Tribes have executed appropriate decuments relinquishing
all claims covered by this Act.

Subsection 5(g) (1) provides that the Non-Intercourse Act (R.S.
2118, 25 U.S.C. § 177) shall not apply to any Indian, Indian nation,
or tribe or band of Indians in the State of Maine, including the
Passamaquoddy Tribe, the Penobscot Nation, and the Houlton Band
of Maliseet Indians, or to any lands held by or in trust for any
Indian, or any Indian nation, tribe or band of Indians in the State
of Maine.

Subsection 5(g) (£) provides that all Jand acquired for the Passama-
quoddy Tribe or Penobscot Nation which falls within the bounds
of their reservations or is included within the Indian Territory of
either tribe shall be subject to a restraint against alienation which
is comparable in character to the restraints In R.S. 2115, 25 U.S.C.
§ 177. See discussion under Subsection 6(b) (1).
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Subsection 5(g)(3) permits the lands and natural resources
within the Passama uogdy and Penobscot Indian Territory and
lands held in trust for the Houlton Band of Maliseet Indians to
be used in certain ways or conveyed under certain circumstances,
ursuant to established federal law governing Indian trust lands,
Ig'}ubclause, (E) of that section establishes the right to exchange parcels
of land within Indian Territory for land of equal or nearly equal
value. This provision closely tracks the language of the Federal
Lend Policy and Management Act (43 U.S.C. §1716). Subclause
(F') of subsection 5(g) (B.‘-ﬁ requires that the Secretary locate a willing
geller of land and eﬁgect a contract or option with him before selling
any land within Indian Territory.

ubsection & (;:3 permits the Secretary and the Penobscot Nation
and Passamaquoddy Tribe to set the terms under which the land
acquired under this Act shall be administered.

ubsection 5(7) (1) provides thet trust and restricted land held
for the benefit of the Passamaquoddy Tribe and Penobscot Nation
and located under the Passamaquoddy Reservation or the Penobscot
Reservation may be taken for public uses under State law as
provided in the Maine Implementing Act. Section 6205 of the
Maine Implementing Act provides & procedure for acre-for-acre
compensation for the taking of reservation land.

Subsection 5(i) (2) provides generally that the State of Maine
may condemn land held by the tribes in Indian Territory as provided
in the Maine Im%lgmenting Act. Monetary compensation for a
taking of lands in Indian Territory shall be reinvested through the
Land Acquisition Fund.

Subsection §(i) (3) provides that in the event of a taking of trust or
restricted lands within the Indian Territory the United States shall be
a necessary party to any proceeding. This subsection requires an ex-
haustion of the administrative process of condemnation as provided by
State law. Upon appeal to the courts of the State of Maine, the United
States shall have an absolute right of removal, at its discretion, to the
courts of the United States.

Subsection 5(j) provides that, in the event land held for the benefit
of any of the three Tribes is condemned under federal law, the com-
pensation received for the land taken shall be reinvested through the
Land Acquisition Fund.

Section 6. Application of State Laws

Section 6 has eight subsections.

Subsection 6(a) provides that except for the Passamaquoddy Tribe,
Penobscot. Nation, and their members, all Indians, Indian nations, or
tribes or bands of Indians and their lands or natural resources, shall
ba sub]ecp to the laws of the State of Maine. However, subsection 5(d)
(4) requires nggotmtmns between the Houlton Band of Maliseet In-
dians and the State which among other things will result in trust re-
strictions being placed on land to be acquired for the Band and this
will necessarily entail some exception to the application of the laws of
the State. In addition, subsection 6(e) (2} authorizes compacts or
agreements between the State and the Band which may effect their
jurisdictional relationship. Finally, subsection 8(e) provides that the
provisions of the Indian Child Welfare Act of 1978 shall be applicable
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to the Houlton Band and its members, but this shall not oust the State
from its underlying jurisdiction over child welfare matters.

Subsection 6 (b)%ﬂ provides that the Passamaquoddy Tribe, the
Penobscot Nation, their members, and their lands and natural re-
sources which are held by the United States in trust for them, or which
are held by them subject to a restriction against alienation, or which
are held in fee by the Tribe or Nation or tgeir members, shall be sub-
ject to the jurisdiction of the State to the extent and in the manner

rovided in the Maine Implementing Act. The jurisdiction which the
gtate may exercise over the trust or restricted lands or natural re-
sources of the Tribe or Nation is limitedll}y Subsections 5(d) (4) and
5(g) (2) of this Act, The a&plic&tion of Maine law cannot jeopardize
or impair the clear title of the United States to the trust lands held on
behalf of the Tribes or obligate the United States to pay taxes or fees
except as provided in subsection 6(d)(2). Nor can it jeopardize or
impair interests of the tribes in their restricted property. Section 6208
of the Maine Im?]ementing Act specifically exempts all real or per-
sonal property of the Tribes within Indian Territory, including re-
stricteﬁ and trust lands of the three Maine Tribes, from taxation by
the State.

Provision is made for payments by the two tribes in lieu of taxes and
subsection 6(d) (2) of this Act provides a means for payment of such
in-lieu obligations from income from the Settlement Fund in the event
of default, Subsection 5(g) (2) of this Act specifically prohibits aliena-
tion of tribal trust or restricted lands except as provided in subsection
5(g) (3). This restriction is comparable to 25 U.S.C. § 177 which it re-
places. Subsection 5(g} (2) specifically states that any transfer of lands
or natural resources outside the terms of this Act “shall be void ab
initio”. This effectively exempts these trust or restricted lands from any
finaneial encumbrance which could cloud title and bring about forced
sales or alienation including, for example, tax or commercial liens or
attachments. Laws of the State such as adverse possession or creditors’
liens are not applicable to these trust or restricted lands or natural
resources.

On the other hand, State law, including but not limited to laws
regulating land use or management, conservation and environmental
protection, are fully applicable as provided in this Section and Sec-
tion 6204 of the Maine Implementing Act. That the regulation of land
or natural resources may diminish or restrict maximization of income
or value is not considered a financial encumbrance and is not barred
from application under this Act.

Subseotion 6(b) (2) provides that funds appropriated for the bene-
fit of Indian people or for the administration of Indian affairs may
be utilized by the Passamaquoddy Tribe and the Penobscot Nation to
match state funds where laws of the State require funds to be raised
by local or municipal governments as a condition to receiving State
financial assistance. Utilization of these funds and restrictions on the
amount of the State contribution are governed by Section 6211 of
the Maine Implementing Act. The impact of Section 6211 on provi-
sion of Federal funding was the subject of intense scrutiny by this
Committee. The exact manner in which this section of the state
Act will apply is set forth in this report in the section entitled
“Analysis of the Maine Implementing Act.”
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Insofar as general Federal law is concerned, it is the intent of this
subsection of this Act that Federal funds used by the Tribe or Nation
as local matching funds shall be considered as local funds for pur-
poses of any maintenance of effort requirements imposed by Federal
law or regulation. An example of such a Federal statute requiring
“maintenance of effort” is Title IV of the Indian Education Act, 20
U.S.C. § 241e0(6). ) N

In addition, to the extent that the State of Meine or a political sub-
division or instrumentality of the State which seeks a tax, fee, or pay-
ment in lien of taxes from a tribe,uf)rovides gervices to such tril
which the Federal government would otherwise provide pursuant
to subsection 6(i), such tribe will be entitled to use Federal funds,
consistent with the purpose for which they are approptiated, to pay
all or part of any such tax, fee, or payment in lieu of taxes. For
example, Federal funds could be used to pagv the Maine Forest District
tax pursuant to which the State provides fire protection and fire sup-
pression services for woodlands. To this extent, utilization of Fed-
eral funds for payment of such tax or fee should be no different
from the use by another tribe of similar funds under the Indian
Self-Determination and Education Assistance Act (Act of Jan. 4,
1976; 88 Stat, 2203) for purposes of subcontracting such services
from a state.

Subsection 6(b) (3) is a savings clause to make clear that the pro-
visions of this Act shall not be construed as superseding any Federal
statutes or regulations governing the provision or funding of services
or benefits to any person or entity in the State of Maine except s
expressly provided in this Aet.

Subsection 6(b) (4) directs the Secretary of the Interior to submit,
no later than October 30, 1982, to the appropriate committees having
jurisdiction over Indien affairs a report on the Federal and State
funding provided the Passamaquoddy Tribe and Penobscot Nation.

8 provision is needed because of the eligibility of the Tribe and
Nation to participate as municipalities under the Maine Implementing
Act. The relationship created by this eligibility and the provisions of
Section 6211 of the Maine Implementing Act is unigue. The purpose of
this subsection is to assure a full review by the appropriate Federal
agencies and the Congress of the Federal and States funding efforts
m comparison to Federal and state funding efforts in other states.

Subsection 6(c) provides that the Federal government is barred
from asserting criminal jurisdiction in the State of Maine which is
based on federal statutes pertaining to certain Indian offenses con-
taired in.the Major Crimes Act, This avoids problems of concurrent
State and Federal criminal jurisdiction.

Subsection 6( d) (1) establishes that the Penobscot Nation, the Pas-
samaquoddy Tribe. and the Houlton Band of Maliseet Indians may
sue and be sued in the State of Maine and in the courts of the United
States just as any person or entity within the State might sue or he
sied to the extent permitted in the Maine Implementing Act. The
Penobscot Nation and Passamaquoddy Tribe are acknowledeed to be
immune from suit when they or their officers are acting in their oov-
ernmental capacities to the same extent that municipalities and their
officers are immune from suit within the State of Maine,
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Subsection 6(d) (£) provides that, notwithstanding any provision of
the Anti-Assignment Xct, the Secretary of the Interior 1s empowered
to take notice of valid judgments against the Penobscot Nation and
Passamaquoddy Tribe and to satisfy the creditors with the income
received from the Settlement Fund, once such judgments are final and
the time for taking an appeal has expired.

The Anti-Assignment Act (31 U.S.C. § 208), generally, precludes
Federal officials from honoring an assignment of funds payable by the
United States to an assignor.

Subsection 6(e) (1) permits the State of Maine and the Pencbscot
Nation and the Passamaquoddy Tribe to enter into agreements amend-
ing the Maine Implementing Act. A proviso in this subsection limits
the subject matter of those agreenients to three specific areas. This sub-
section is similar to the provisions of S. 1181 introduced in the 96th
Congress, 1st Sess. It “authorizes” ngreements on jurisdictional issues
between the State and the Tribes. It does not constitute Congressional
“ratification” of such future agreements nor does it elevate such agree-
ments to the status of Federal law.

Subsection 6(e) (£) extends the authority to enter into agreements
with the State of Maine to the Houlton Band of Maliseet Indians over
jurisdictional issues, including the governmental status of the Band
under laws of the State. Until any such agreement is made with the
Houlton Band, it and its members are subject to all the laws of the
State of Maine except those from which they will necessarily be
exempt under subsection 5(d) (4).

Subsection 6(f) recognizes the authority of the Passamaquoddy
Tribe and Penobscot Nation to exercise judicial powers as provided
by the Maine Implementing Act.

The treatment of the Passamaquoddy Tribe and Penobscot Nation
in the Maine Implementing Act is original. It is an innovative blend
of customary state law respecting units of local government coupled
with a recognition of the independent source of tribal suthority, that
s, the inherent authority of a tribe to be self-governing. Santa Clara
Pueblo v. Martinez, 436 U.S. 49 (1978).

Section 6206 of the Maine Implementing Act provides that the
Passemaquoddy Tribe and Penobscot Nation shall have all the powers,
immunities, and obligations of any municipality under state law; it
obligates the Tribe and Nation to extend to non-members residing
within the Passamaquoddy Indian Territory or the Penobscot Indian
Territory the services and benefits providedrgy them as municipalities;
and it extends to the Tribe and Nation the same protections and ex-
posure that any municipality or municipal official enjoy with respect
to suit in the courts of the State or the United States.

At the same time, Section 6206 of the Maine Implementing Act
specifically provides that persons who are mot tribal members shall
not be entitled to vote in tribal elections; it provides specific immuni-
ties from state regulation of internal tribal matters; and Section 6209
treats the judicial authority of the Tribe and Nation on the premise
that their courts are instrumentalities of the tribes as separate
soverei

Under the Maine Implementing Act, the Tribe and Nation agree to
adopt the laws of the State as their own. Such adoption does not violate
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the principles of separate sovereignty. Though identical in form and
subject to redefinition by the State of its laws, the laws are those of
the tribe?. Wauneka v. Campbell, 22 Ariz. App. 287, 526 P, 2d 1085
(C.A. 1974). ,

Under Sg.ction 6209 of the Maine Implementing Act, procedures in
the courts of the tribes are to be governed under Federal law, not
State law. In addition, principles of double jeopardy and collateral
estoppel shall not apply as between the tribal and State courts. This
is entirely in keeping with the principles enunciated in U.8. v. Wheeler,
435 U.S. 313 (1978} describing the relationship between tribal courts
and Federal courts. )

It is this separate and independent status which this subsection
recognizes, ;
Subsection 6(g) provides that the courts of the State of Maine and
the courts of the Penobscot Nation and Passemaquoddy Tribe shall
a.cﬁord full faith and credit to the judgments of the courts of each
other,

Subsection fu&h) rovides that, unless otherwise provided in this
Act, the gene bogy of Federal Indian law specially applicable to
Indians, Indian nations, or tribes or bands of Indians, and Indian
trust lands and natural resources shall be applicable to the Passama-
quoddy Tribe, the Penobscot Nation, and the Houlton Band of Mali-
seet Indians, their members and their lands and natural resources, and
to any other Indians, Indian nations, or tribes or bands of Indians
within the State of Maine, However, the application of such Federal
law is limited in that, to the extent provisions of such Federal law
would affect or preempt the application of the civil, criminal, or regu-
latory f'urisdictlon of the State of Maine, such provisions of Federsal
law or laws shall not be applicable.

On the other hand. it 1s not the intent of this subsection to in-
validate other provisions of this Act regarding the application of
federal laws in Maine. For example, Section 8 of this Act s ecifically
provides for application of the Indian Child Welfare Act o? 1978 and
will not be aflected by this subsection. Nevertheless, for purposes of
clarification of this provision, the Indian Child Welfare Act provides
an example of provisions in a Federal law which materially affects
the application of Maine State law and, but for the specific provisions
in Section 8, would not be applicable within the State of Maine. Aside
from the jurisdictional provisions of that Act, the Indian Child
Welfare Act also imposes stringent evidentiary standards, requi
new procedures, and provides substantive rights to litigants which
must be followed in proceedings in the courts of the states. But for
Section 8, however, subsection 6(h) would prohibit the application
of the Indian Child Welfare Act in Maine since it would &ffect the
civil jurisdiction of the State over child custody proceedings.

. The phrase “civil, criminal, or regulatory jurisdiction” as used
in this section is intended to be broadly construed to encompass the
statutes and regulations of the State of Maine as well of the jurisdie-
tion of the courts of the State. The word “jurisdiction” is not be be
narrowly interpreted as it has in cases construing the breadth of
Public Law 83-280 such as Bryan v. Itasca County, 426 U.S. 878
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(1978). As a practical matter, the phrase “civil, criminal or regulatory
jurisdiction” is to be given the same meaning as the phrase “laws
of the State” as defined at subsection 3(d) of this Act. The phrase
“laws of the State” was not used in this subsection because it was be-
lieved to be susceptible to an interpretation which would have ren-
dered inapplicable federal laws according the Tribes special rights with
respect to the government of the United States. An example of such a
law is that which empowers the United States Attorney to represent
Indian Tribes in suits at law and in equity (25 U.S.C. § 175). It isalso
the intent of this subsection, however, to provide that federal laws
according special status or rights to Indian or Indian Tribes would
not applf7 within Maine if they conflict with the general civil, criminal,
or regulatory laws or regulations of the State. Thus, for example,
although the federal Clean Air Act, 42 U.S.C. § 7474, accords special
rights to Indian tribes and Indian lands, such rights will not apply in
aine because otherwise they would interfere with State air quali
laws which will be applicable to the lands held by or for the benefit
of the Maine Tribes. This would also be true of police power laws on
I‘auc(lil matters as safety, public health, environmental regulations or
and use.

Subsection 6(¢) providesthat the Passamaquoddy Tribe, the Penob-
scot Netion, and the Houlton Band of Maliseet Indians are federall
recognized tribes and that. as such, they are eligible to receive all Fed-
erel benefits which the United States provides to other Federally rec-
ognized tribes to the same extent and subject to same eligibility criteria
es other federally recognized tribes. Subsection 6(i) provides that for
purposes of federal taxation, the Passamaquodd ibe, the Penob-
scot Nation, and the Houlton Band of Maliseet Indians shall be treated
as other federally recognized tribes and that their lands which are held
in trust or subject to restrictions against alienation shall be consid-
ered reservation land for federal tax purposes. However, any exemp-
tion from federal tax laws does not entitle the Tribes to exemption
from payment of State taxes or, in the case of restricted or trust lands,
payments in lieu of taxes.

Section 7. Tribal Organization

Subsection 7 (a) emlic;wers, but does not require, the Passamequoddy
Tribe, the Penobscot Nation, and the Houlton Band of Maliseet In-
dians, respectively, to adopt an appropriate instrument to govern
affairs of each tribe. Section 18 of the Indien Reorganization Act
(IRA) (Act of June 18, 1934, 48 Stat, 984), provides that any tribe
which has not voted to reject that Act may, if it chooses, organize and
adopt & constitution as provided in that Section. It does not appear that
any of these tribes have voted to reject that Act. Consequently, they
may choose to organize under Section 16 of the IRA. However, adop-
tion of the IRA constitution is not a prerequisite for federal recogni-
tion of a tribal government and the Tribe, Nation, and Band ere not,
in this Section of this Act, required to adopt such a constitution. Each
must, however, file with the Secretary & document describing its orga-
nizational structure. .

Subsdction 7(b) limits uFartlclpation in the Maine Indian Claims
Settlement Act by the Houlton Band of Maliseet Indians tothose Mali-
seet Indians who are citizens of the United States or who, as of the
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date of this Act, are enrolled members of the Band. Membership in
the Band shall entitle members to benefits available from the United
States by virtue of federal recognition of the Band. It is recognized
that some Band members will retain their Canadian citizenship and
that as “status” Indians under Canadian law will continue to be eligi-
ble to receive benefits from the government of Canada or its political
subdivisions. It is the intent of this section that no Band member who
is actually receiving benefits because of his or her status as en Indian
from a government in Canada shall be entitled to receive benefits under
Federal law which extends benefits to Federally recognized Indians
because of their status as Indians. The Band is empowered to estab-
lish further criteria to govern its membership, but these shall be sub-
ject to the approval of the Secretary.

Section 8. Implementation of the Indian Ohild Welfare Aot

Bubsection 8(a) authorizes the Penobscot Nation and the Passama-
quoddy Tribe to assume exclusive jurisdiction over Indian child cus-
tody proceedings under the Indian Child Welfare Act of 1978 (Act of
November 8, 1978 ; 92 Stat. 3069).

Subsection 8(b) provides thet the Secretary shall review petitions
for the assumption of jurisdiction over Indian child custody proceed-
ings which are made by the Penobscot Nation or the Passamaquoddy
Tribe 23 provided in sections 108(b) and (¢) of the Indian Child
Welfare Act.

The Committee notes that the Penobscot Nation currently ogeru.tes
a tribal court, that the Department of the Interior has established
a Court of Indian Offenses for the Passamaquoddy Tribe, and that
both courts are currently exercising jurisdiction over child welfare
matters. Subsection 8(b) is not intended to affect the validity of any
orders which are issued by these courts prior to the enactment of the
bill. Nor is subsection 8(b) intended to interrupt the continued juris-
diction over child welfare matters which is now exercised by these
courts. It is expected that the Secretary will approve, effective as of
the date of enactment of this bill, any petition which is submitted
pursuant to this subsection by a tribe which, as of the dats of enact-
ment, is exercising jurisdiction over child welfare matters.

Subsection 8 (c) provides that where a state or tribal court alread
has jurisdiction in a pending proceeding involving an Indian child,
thisrtsectlon shall not affect the procedure in or jurisdiction of such
court.

Subsection 8(d) provides that, for purposes of this section, the
reservations of the Passama uod(iy Tribe and Penobscot Nation are
reservations under section 4(10) of the Indian Child Welfare Act.
Lands within the Indian territory of either Tribe lying outside either
r]o;sir‘xn.t;i.on are not considered part of the Tribes’ reservations under
that Ac
. Subsection 8(e) provides that the Houlton Band of Maliseet Indians
isan Indian Tribe within the meaninE of subsection 4 (8) of the Indian
Child Welfare Act. The proviso makes clear that this subsection does
not disturb the jurisdiction of the State of Maine or its courts over
child welfare. Consequently, subsections (a), (b), and (d) of Sec-
tion 101 of the Indian Child Welfare Act are not applicable to the
Houlton Band. Subsection 8(e) also refers to subsection 8(e) (2)
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which authorizes future agreements between the State and the Band
E’lhl%h lgay, by their terms, affect the jurisdiction of the State and
e Band.

Section 9. E'fect of Paymenis to Passama ddy Tribe, Penobscot
Nation, and Houlton Band of Maliscet indivs

Section 9 has three subsections.

Subsection 9(a) t£1‘0\rides that the receipt of income by the Passa-
maquoddy Tribe, the Penobscot Nation, and the Houlfon Band of
Maliseet Indians shall not be considered by any agency of the federal
%overnmant in determining the eligibility of the State of Maine for

ederal financial assistance.

Subsection 9(b) provides that, the receipt of payments from the
State of Maine or the simple eligibility for payments by the State of
Maine by the Passamaquoddy Tribe and the Penobscot Nation shall
not be computed by the federal government in determining the eligi-
bility of the Penobscot Nation and Passamaquoddy Tribe or any of
their members for federal assistance. A proviso to this subsection per-
mits the federal agency reviewing the application to consider the
actua] need of the applicant if the financial assistance is dependent
on a showing of need.

Subsection 9(c) provides that funds which are forthcoming to the
Tribes and their members under the terms of this Act are not to be
used to deny or reduce benefits to any Indian household or member of
that household under any federally assisted housing program, Funds
available to the tribes under this Act are also not to be used to deny or
reduce federal assistance or benefits to either tribe. The provisions in
this subsection are the same s the provisions contained in the Act of
((l)ctobeli) 17, 1975 (89 Stat. 579) conveying submarginal lands to In-

ian tribes.

Section 10, Deferral of Capital Gains

Section 10 provides that landowners who are transferring lands
under this Act are authorized to treat those transfers as involuntary
conversions under section 1033 of the Internal Revenue Code. Section
1033 permits a landowner who has sustained a loss of his property in-
voluntarily to defer the capital gains tax which would otherwise be
due on whatever compensation he received for the property lost fora
period of three years. If, during this period, the landowner invests in
froperty which is “similar” to that which he lost, he may apply the

asis of the property lost to the newly-acquired property and need not
pay the capital gnins tax until the newly-acquired property is sold. If,
on the other hand, he fails to invest in similar property within the
three year period, he must amend the return he filed in the year he
claimed the section 1083 treatment and pay the capital gains tax which
would have fallen due in that year plus interest. .

The provisions of Section 10 of this Act are necessary to achieve a
fair settlement of claims. An integral part of this settlement is the
participation of those who willingly transfer their land to fulfill its
terms. %urthermore, but for the existence of the claims of the Maine
Tribes, many of the landowners participating in this settlement would
not transfer their land at all. In fact, the present option contracts on
the lands which are to be acquired through the Land Acauisition Fund
established by Section 5 of this Act are expressly conditioned on the
transfer of the land being treated as a Section 1033 event.
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Sectli]c}n 11. Transfer of Tribal Trust Funds Held By the State of
aine

Section 11 pertains to o State trust fund now operated for the
benefit of the Passamaquoddy Tribe and Penobscot Nation by the
State of Maine. The monies in this Fund are, by the operation of
Section 11, to be transferred to the Settlement Fund established pur-
suant to subsection 5(b) of this Act. The receipt of these funds is in-
tended to effect & general release of claims which might otherwise be
raised against the State of Maine or its officials regarding the admin-
istration of the State trust fund. Once the Secretary receives the trust
funds from the State, he is authorized and required to execute general
releases of the State of Maine and its officials from any claims which
either tribe or the United States might otherwise raise concerning
the administration and management of the trust.

Under the provisions of subsection 5(f), the Secretary is prohibited
from expanding any monies deposited in the Funds established by
Section 5 until the appropriate officials of the three Tribes have exe-
cuted documents relinquishing all claims to the extent provided in
Sections 4, 11, and 12 of this Act. It is the intent of this section that
the Tribes will execute relinquishments of any claims against the
United States based on its acceptance of these funds from the State.

Section 12. Other Claims Discharged By This Act

Section 12 releases the State of Maine from any obligations it may
have pursuant to any treaty or agreement with any Indian, Indian
nation, or tribe, or band of Indians. The court cases which the United
States has filed on behalf of the Penobscot Nation and Passamaquoddy
Tribe aginst the State of Maine and which are pending in the United
Slts:ibe-c.aI h'stx_-ict Court for the District of Maine are specificelly in-
cluded herein,

Section 13, Limitation of Actions

Section 13 provides that, except as provided in this Act, nothing
in this Act shall be interpreted either as a jurisdietional act, or to
confer jurisdiction to bring suit, or to represent the implicit consent
of the United States or its officers to be sued by any Indian, Indian
nation, or tribe or band of Indians if the claims extinguished by this
Act are the basis for such suit.

Section 14. Awuthorization

Section 1} authorizes the appropriation of $81.5 million to imple-
ment the provision of Section 5 of this Act.
Section 15. Inseparability

Section 15 provides that if any portion of section 4, the extinguish-
ment section, is found to be invalid, it is the intent of Congress that
the entire Act fail. Should any other portion of the bill be held invalid,
pozvever, it is the intent of the Congress that the rest of the Act remain
in force. '

Section 18. Construction

Subsection 16(a) simply provides that in the event of any conflict
between the provisions of this Act and the Maine Implementing Act,
the provisions of this Act shall govern,
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Subsection 16(b) provides a rule of construction to govern interpre-
tation of Federal statutes enacted after the date of enactment of this
Act. Unless specifically made applicable within the State of Maine,

rovisions of future Federal legislation enacted for the benefit of In-

ians, Indian nations, or tribes or bands of Indians, or which relates
to trust lands or natural resources, shall not be applicable within the
State of Maine if such provisions would materially affect or preempt
the application of Maine State law.

SECTION-BY-SECTION ANALYSIS OF THE MAINE STATE IMPLEMENTING
Acr

All sections in this analysis refer to Section 1 of the Maine Imple-
menting Act that enacts Title 30, Part, of the Maine Revised Statutes,
unless otherwise indicated.

Section 6201. Short Title

The Act may be cited as “An Act To Implement the Maine Claims
Settlement.”

Seotion 6208. Legislative Findings and Declaration of Policy

This section simply notes that the Passamaquoddy Tribe, the Penob-
scot Nation, and the Houlton Band of Maliseet Indians are assertin,
claims to lands in the State of Maine, the prosecution of which wi
cause economic hardship in the State. The findings state that the
Indian claimants and the State have reached an agreement the terms
of which are embodied in the Implementing Act. This statement is
slightly inaccurate inasmuch as the Maliseets did not reach full agree-
ment with the State. However, authorized representatives of the Houl-
ton Band appeared befors the Maine Legislature in public hearings
and testified in favor of the Maine Implementing Act. The Findings
section states that the Passamaquoddy Tribe and the Penobscot Nation
“have agreed to adopt the laws of the State as their own to the extent
provided in this Act.”

It is stated “The Houlton Band of Maliseet Indians and its lands
will be wholly subject to the laws of the State.” As & “Finding” or
statement of “Policy”, this statement does not constitute a substantive
assertion of jurisdiction over the Maliseets. It differs with S. 2829 in
that the Federal legislation will extend Federal recognition to the
Mzliseets. In addition, S. 2829 will provide that Maliseet land must
also be taken in trust once acquired with the consent of the Maine
legislature, which will entail exemptions from some state laws.

Section 6203, Definitions

This section provides definitions for thirteen different terms used in
the Act. The Passamaquoddy Tribe, the Penobscot Nation, and the
Houlton Band of Maliseet Indians are defined. The Houlton Band
of Maliseets is defined as including the entire Maliseet Tribe as con-
stituted on March 4, 1789, which are now represented “as to lands
within the United States” by the Houlton Band of Maliseet Indians.

A unique feature of this Act is the distinction between “Indian
Territory” and “Indian Reservation”. The Maine Act recognizes and
defines the existing Passamaquoddy and Penobscot “Reservations”.
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It further provides that new lands to be aoclblired in a designated area
shall be Passamaquoddy and Penobscot “Territory”. These distine-
tions are relevant to the application of certain state land laws and to
jurisdiction of the tribes.

Section 6204. Laws of State to Apply to Indian Lands

This section provides that, except as otherwise provided in the Act,
all Indians and lands or other natural resources owned by them or held
by the United States for them are subject to the civil and criminal
jurisdiction of the State. Although the State of Maine contends that it
now has complete civil and criminal jurisdiction over the Reservations,
the exact status of the reservations has not been finally determined.
This section resolves those questions and extends, to the extent specified
in the Maine Implementing Act, State authority over Indian persons
and property. There are specific protections for property and limita-
tior&s oﬁf jurisdictional authority which make this an acceptable
tradeoff.

Section 6205. Indian Territory

Subsections 1 and 2 provide specific territorial descriptions com-
prising about 400,000 acres from which the Passamaguoddy and
Penobscot tribal trust land base may be established as “Indian ter-
ritory.” Each tribe may select 150,000 acres within the desig-
nated area. The existing reservations, plus the first 150,000 acres
acquired for each tribe by the Secretary of the Interior shall be the
tribal “territory”, provided that such land must be acquired prior to
January 1, 1983,

There is a serious problem with respect to the date of acquisition.
The Attorney General has committed himself to seeking an extension
of this date to accommodate the need for orderly land acquisition if
tdhi'ougél no fault of the tribes the land acquisition process is unduly

elayed.

Subsection 3(A) provides that, to effectuate a taking of lands by
condemnation within either the Passamaquoddy or Penobscet Reser-
vations, the entity taking such property must (1) demonstrate that
there is no reasonably feasible alternative to the proposed taking, (2)
conduct a hearing, and (3) acquire, by purchase or otherwise, com-
parably valued property contiguous to the reservation which shall
automatically become & part of the reservation. This provision applies
to allotted as well as tribally owned property.

Subsection 3(B) provides that whenever lands within the Indian
territory, but outside the reservation, is taken for public purposes, the
proceeds shall be invested in other lands of equal acreage “within an
unorganized or unincorporated area of the state” and such lands shall
be included within the respective Indian territory without further
approval of the State,

Subsection 4 provides that in the event of a taking by the United
States of lands within the Indian territory, land acquired with the
proceeds of such taking shall be governed under subsection 3( b).

Subsection 5 provides that, except as provided in the above four
subsections, lands acquired in trust for the Passamaquoddy and
Penabscot Tribes outside the designated “Indian territory” area shall
not be made a part’of the Indian territory except with the consent of
the state legislature and any affected city, town, village or plantation.
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Section 6206. Jurisdiction of Tribes Within Indian Territory

Subsection (1) provides that the Passamaquoddy Tribe and the
Penobscot Nation, within their respective territories, shall have all
of the powers, immunities, and obligations of any municipality under
state law, including the power to enact ordinances and collect taxes,

rovided that (1) persons who are not members of the Tribe or
ﬁations may not participate in internal tribel matters nor are such
matters subject to State regulation, (2) that non-members shall be
entitled to receive municipal benefits but not be entitled to vote, (8)
that persons who are not members of either Tribe and who are not
Indians shall not be entitled to receive benefits accorded under Fed-
eral law to Indians because of their status as Indians.

Subsection (2) provides that the Passamagquoddy Tribe and the
Penobscot Nation and their members may, subject to the limitation
on internal affairs contained in subsection (1), sue and be sued in
state courts, to the same extent as any other entity or person, provided
however, that tribal officials and the Tribes enjoy the immunity of
governmental officials and political subdivisions of the state when
acting in their governmental capacities,

Subsection 530) provides that the Passamaquoddy Tribe and the
Penobscot Nation each has the right to exercise exclusive jurisdiction
within its respective Indian territory over violations by members of
either tribe or nation of tribal ordinances adopted pursuant to this
section or Section 8207 providing for regulation of fish and wildlife
resources, In the event either Tribe chooses not to exercise its exclusive
jurisdiction over tribal members, the State retains exclusive jurisdic-
P.[i“:-ﬁ)e to enforce the tribal ordinances against non-members of the
Section 6207, Regulation of Fish and Wildlife Resources

This section is broken down into eight subsections. The Passama-
quoddy Tribe and Penobscot Nation shall have exclusive authority
to regulate hunting, trapping or other taking of wildlife within their
respective territory a.nc]i’ exclusive authority to regulate sustenance
fishing within their respective reservations and eny fishing in any
pond less than ten (10) acres in surface area where the pond lies en-
tirely within the boundaries of the Indian territory of either Tribe.
The tribal regulations must not be discriminatory except they may
provide special provisions for sustenance hunting and fishing rights
of tribal members.

The Tribes shall maintain registration stations to keep track of the
wildlife taken in order to coordinate with state authorities. A specially
created Tribal-State Commisison is authorized to promulgate regula-
tions for fishing on rivers and streams passing through or bordering on
the Indian territories and on “great ponds®, i.e. ponds which are of 10
or more surface acres in size, The State Commissioner of Inland Fish-
eries and Wildlife is vested with authority to conduet fish and wildlife
surveys within the Indian territories and where game mansgement
practices are found to have or are likely to have an adverse effect which
would “significantly deplete” the fish and game outside the Indian
territory he may, after a public hearing, order the enforcement of gen-
erally applicable Stata fish and game laws within the Indian territory.
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Any such decision by the Commissioner is reviewable, and in any such
challenge the burden of proof is on the Clommissioner as to all 1ssues,
and the Commissioner must prove his case by substantial evidence.

Section 6208. Taxation

This section is broken into three subsections and relates only to tax-
ation suthority of the State. Funds or income derived from the Fed-
eral “Settlement Fund” which is distributed to the Passamaquoddy
Tribe or Penobscot Nation or their members is exempt from state tax-
ation, The Tribes are to make “payments in lieu of taxes” on all real
and personal property within their respective Indian territories except
that property used or held predominantly for governmental purposes
enjoys the same immunity from taxzation as any municipality. Since
the Tribes are vested with municipal authority, the taxing authorities
to which their property might be subject will be a county, a district, or
the State. An(f, since nearly all Maine property tax is collected by
municipalities, 1t is anticipated that the in-lieu tax on the trust prop-
erty will be de minimis. Sections 5 and 6 of S. 2829 exempt trust prop-
erty from encumbrances or alienation by operation of any State tax.
The only recourse in the event of a failure by a tribe to make its in-lieu
payments is to the incoms derived from the settlement trust fund.

For all other purposes, the Passamaquoddy Tribe, Penobscot Nation
and their members, and all other Indians or Indian tribes within the
State are subject to payment of the same taxes as all other citizens or
residents of the State including, for example, sales, excise, and income
taxes. Either Tribe or Nation ®when acting in its business capacity as
distinguished from its governmental capacity, shall be deemed to be a
business corporation organized under the Jaws of the State and shall
be taxed as such.”

That the Tribe, Nation or Band may be exempt from federal taxa-
tion will not exempt the Tribe, Nation or Band from taxation under
Maine law. Thus, for example, while Indian tribes are, under Revenue
Rulings of the Internal Revenue Service, not considered to be taxeble
entities, such Ruling would not exempt any tribe from Maine income
taxes imposed under the laws of the State of Maine.

Finally, although the fee in tribal trust land will be in the United
States, the Tribe and Nation will be liable to make payments or pay
fees is lieu of property taxes or other taxes, including, for example,
excise taxes, which payments, fees or taxes may be assessed as an inci-
dent of ownership of land or natural resources.

Section 6209. Jurisdiction over Criminal Offenses, Juvenile Crimes,
Ciwil Disputes and Domestic Relations

This section is divided into five subsections. The Passamaquoddy
Tribe and Penobscot Nation are recognized to have exclusive jurisdic-
tion over criminal offenses committed by members of either Tribe
against another member of either Tribe within the boundaries of their
respective reservations (as distinet from their territories) in which the
maximum potential term of imprisonment does not exceed six months
and the maximum potential fine does not exceed $500.00. Each Tribe
also has exclusive Jurisdiction over juvenile offenses of members of
either Tribe committed within their respective reservations including
certain juvenile offenses defined by State law.
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The Tribes also have exclusive jurisdiction over small claims civil
actions arising on the reservations between members of either Tribe
who reside on the reservation ; Indian child custody proceedings to the
extent authorized by Federal law; and domestic relations matters,
including marriage, divorce and support between members of either
Tribe or Nation both of whom reside on the Indian reservation of the
respective Tribe.

rimes and punishments are defined by State law, but the Tribes are
deemed to be enforcing tribal law when acting under this section. In
other words, the Tribes have adopted State law as their own. Proce-
dures are governed by Title 25, sections 1301-03, United States Code
(Indian Civil Rights Act of 1968) and any other applicable federal
law. As to cases over which the State has jurisdiction (those with pun-
ishments greater than six months in jail or a fine in excess of $500.00),
the State also has jurisdiction over lesser included offenses which
would otherwise be subject to exclusive tribal jurisdiction. Principles
of double jeopardy and collateral estoppel are not applicable as
between the State and Tribal courts,

With the exception of those crimes over which the Tribes are given
exclusive jurisdiction, the Iaws of the State relating to criminal offenses
and juvenile crimes apply and the State is given exclusive jurisdiction
i)ver)other offenses notwithstanding the Major Crimes Act (18 U.S.C.

153).

Subsection 5 of this section provides for the establishment of “ex-
tended reservations” within the Indian territory. Any 25 or more
adult members of cither the Passamaquoddy Tribe or the Penobscot
Nation may petition the Tribal-State Commission for the establish-
ment of such extended reservation and upon approval of the Commis-
sion n&nd the State legislature such extended reservation shall be
created,

Section 6210. Law E'nforcement on Indian Reservations and Within
Indian Territory

This section is broken into four subsections. Passamaquoddy and
Penobscot police officers are vested within exclusive authority within
their respective territories to enforce ordinances adopted by the Tribes
under their authority pursuant to Sec. 6206 and hunting and fishing
regulations adopted pursuant to Sec. 6207(1) ; and to enforce the erimi-
nal, juvenile, civil and domestic relations laws over which the Tribes
have exclusive jurisdiction in Sec. 6209(1).

Both Tribal and State law enforcement officers are vested with au-
thority to enforce regulations of the Tribal-State Commission respect-
ing hunting and fishing adopted pursuant to Sec. 6207(3) and all laws
of the State other than those over which the Tribes have exclusive
jurisdiction under Sec. 6209.

Ordinences enacted by the Passamaquoddy Tribe and the Penobscot
Nation under Sec. 6208 and 6207(1) apply to non-members of the
Tribes as well as to members. Sec. 6206(3) provides that the State re-
tains exclusive jurisdiction to enforce Tribal ordinances against non-
members. Tribal police officers under this section are thus vested with
suthority to arrest non-members but judicial proceedings must be
through the State courts which are empowered to enforce Tribal ordi-
nances against non-members under Sec. 6208 (3).
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Law enforcement officers appointed by the Tribes shall possess the
same powers and shall be subject to the same duties, limitations, and
training requirements as municipal police officers under the laws of the
State. Provision is made for Tribil-State agreements for cooperation
and mutual aid between police forces.

Section 6811. Eligibility of Indian Tribes for State Funding

Section 6211 of the Maine Implementing Act sets forth provisions
for funding the Passamaquoddy Tribe and Penobscot Nation as mu-
nicipalities and provides additionally for participation of residents of
the Indian territory of the respective Tribe or Nation in State
programs. .

This section is broken into four subsections. Subsections one and
three provide that the Passamaquoddy Tribe and the Penobscot Na-
tion sgall be eligible for participation in State programs which pro-
vide financial assistance to State municipslities, including discretion-
ary grants or loans, to the same extent and subject to the same condi-
tions as any other State municipality. To the extent local matching
funds are required, the Tribes may use funds from any source avail-
able, including Federal funds, Sugsection four provides further that
individuals residing within their Indian territories are eligible for
and entitled to receive State grants, loans, or other social service en-
titlements on the same basis 25 all other citizens of the State.

Subsections two and four provide limitations on eligibility of the
Passamaquoddy Tribe or Penobscot Nation or their members for State
funds based on receipt of Federal benefits. Subsection two provides:

Any moneys received by the respective tribe or nation from
the United States within substantially the same period for
which state funds are provided, for a program or purpose
substantially similar to that funded by the State, and in
excess of any local share ordinarily required by state law as 2
condition of state funding, shall be deducted in computing
a}tlly ayment to be made to the respective tribe or nation by
the State.

Subsection four provides:

In computing the extent to which any person is entitled to
receive any such funds, any moneys received by such person
from the United States within substantially the same period
of time for which state funds are provided and for a pro-
gram or purpose substantially similar to that funded by the
State, shall be deducted in computing any payment to be
made by the State.

If these provisions of State law were to be broadly construed, they
could have an adverse impact on the cost to the United States in pro-
viding sassistance to the Tribes or their members under programs
designed to aid Indian tribes or persons or under other general pro-
grams designed to aid local governments or individuals regardless of
legal status. The supplanting provisions could result in a dollar for
dollar reduction of State aid for every dollar of special assistance,
over and above any loca) share under a State-local cost sharing for-
mula, offered the Indian Tribes or their members by the United States
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because of their status as Indians or as otherwise provided under
more general programs.

In testimony before this Committee on July 1, 1980, the Secretary
of the Interior eﬁpressed concern regarding the application of this
provision in the Maine Implementing Act and its impact on the cost
to the United States in providing services to the Indian tribes and
individuals in the State of Maine. He also expressed concern with
regard to the precedential aspects of the Maine “supplanting” pro-
vision on delivery of services to Indians in other states.

The Maine Implementing Act is a codification of an agreement
reached by the Passamaquoddy Tribe and Penobscot Nation with the
State of Maine. By letter of August 22, 1980, Attorney General
Richard Cohen of the State of Maine explained the intended reach of
Section 6211 of the Maine Act. This letter is printed in full elsewhere
in this Committes report. The following excerpts are relevant to
ugdeast(imding the intent of Section 6211 and the construction to be
afforded it.

It was * * * understood * * * that treating the Tribes as
municipalities could place the Tribes in a unique position
with respect to their eligibility for Federal funds. As recog-
nized Indien Tribes, the Passamaquoddy Tribe and Penob-
scot Nation will be eligible for funds and services available
to Indian Tribes (e.g., Johnson-Q'Malley Act and Snyder
Act funds from the Bureau of Indian Affairs). * * * In
addition, since the Maine Tribes would be municipalities
under Maine law, it was thought that the Tribes might also
be eligible for Federal funds available to municipalities
(e.g., Federal municipal revenue sharing). The possible
availability of these Federal funds in conjunction with State
“municipal” entitlements made it apparent that in some cir-
cumstances the Passamaquoddy Tribe or Penobscot Nation
would be eligible for multiple funding of Tribal programs
from both the State and Federal governments. This mul-
tiple State/Federa! funding would not be available to other
municipalities in Maine nor to the Indian Tribes else-
where in the United States, Because of this, the State and
Tribes agreed that if a basic service was funded by the Fed-
eral government, as a result of the Tribes’ special status
under Federal law, then duplicate funding by the State
would be inappropriate, It was with that end in mind that
Section 6211 was drafted.

* L L] * * *® -

(I)t was the understanding of the parties that the set-off
provisions in Section 6211(2) and (4) of the Implementing
Act were intended only to encompass Federal funds that
would be actually received by the Tribes and their mem-
bers by virtue of their status as recognized Indian Tribes
and their status as Indians under Federal law. Since the
State had agreed to treat the Tribes as municipalities for
State funding purposes, it was anticipated that any moneys
received by Tribes as municipalities would not be treated any
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differently than similar moneys received by any other mu-
nicipality. However, since the Tribes’ status as recognized
Indian 'f:ribes would in all probability make them eligible
for additional Federal moneys unavailable to other citizens
and municipalities, such Federal funds received by them as
recognized Tribes would be treated differently and would
be subject to the set-off provisions.

(I)n drafting Section 6211, it was not the intention of the
parties to alter the effect of Federal law. It was understood
among all the parties that to the extent the United States pro-
vides funds for a program which are required by Federal law
to be supplemental to and not to supplant State and local
funds, that the set-off provisions in Section 6211(2) and (4)
would not apply to such Federal funds. The term “substan-
tially similar purpose” as used in Section 6211 of the Maine
Implementing Act was not intended to refer to such Federal
funds that enhance, enrich or su%plement programs provided
for under Maine law. Such Federal funds received by the
Tribes would be outside the scoge of Section 6211 entirely and
would neither be deemed to be eligible to initiate a State
match under Section 6211 (1) not would they offset or sup-
plant any State match or State funds under Section 6211(2)
and (4). Consistent with the foregoing, the usual State par-
ticipation in the State/Federal cost sharing of socisl services
such as AFDC, Medicare and Food Stamps would be un-
affected by Section 6211(2) or (4).

From this letter, the following salient points emerge :

(1) the su p]anting provisions of Section 6211 apply only to
Federal funds provides the Tribe or Nation or their memﬁers
because of their status as Federally recognized Indians. Federal
funds provided either Tribe or its members which are generally
available to other local governments or persons are not subject
to the supplanting provisions of Section 6211.

(2) the ﬁm ose of Section 6211 is not to establish a basis for
withdrawal of State funding from the Tribes or their members by
virtue of the Federal recognition and their eligibility for Federal
Indian services, but rather it is to avoid duplicate funding by
both the State and the Federal government of the same or sub-
stantially similar programs.

(3) in the absence of Federal funding in excess of the local
share ordinarily required by State law as a condition of State
funding, the State contribution to the Tribe or Nation and their
members will be equal to that provided other municipal govern-
ments and their citizens, and

(4) there will be no withdrawal or diminishment of effort by
the State based on Federal funding of programs which enhance
or enrich basic programs and which are required by Federal law
?r riagfuluag:n to be supplemental to and not supplant State and

ocal funds.

The Department of the Interior has expressed concern that the
supplanting features of Section 6211 of the Maine Implementin,
Act may be counter to the policies pursued by the Department, ang
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indeed all Federal agencies, over the past 20 years which require
states to provide services to their Indian citizens on the same basis
as they provide services to all other citizens of the states.

The supplanting provisions of Section 6211, however, do not ap-
pear to result in any difference in treatment of individual members
of the tribes from other citizens of the State or difference in treat-
ment of the tribes from other municipalities for State funding pur-
poses. The supplanting provisions of Section 6211 are triggered only
when the Federal funds provided the tribes for the same or substen-
tially similar program exceed the local or municipal share ordinarily
required by State law as a condition of State funding. The objection
of Interior that the supplanting provision may deny the tribes or
their members equality of treatment with other State municipalities
or citizens does not appear well founded. It would appear l:ge real
objection to the stg) lanting provision is that it may make it impossi-
ble for the Unite %tates to fulfill its commitment to the Passama-

uoddy Tribe and Penobscot Nation to provide funding or services to
the Tribe or Nation on a level commensurate with that provided other
Federelly recognized tribes without supplanting State fundin%

The treatment accorded the Passamaquoddy %‘riba and the Penob-
scot Nation as units of State government under the laws of the State
of Maine for funding purposes is unique in Federal Indian law. So
far as this Committee is aware, no other State accords the Indian
tribes within its boundaries this status, Under general Federal law
ﬁoverning Indian affairs, Indian tribes are considered for all purposes

omestic _dependent sovereigns. Their sovereignty is recognized
through Federal treaties and statutes and it pre-dates the U.S. Con-
stitution or the organizational documents of the individual states
where they may be Jocated. The Indian tribes are dependent upon the
United States f]c:r their protection. They do not constitute a unit of local
government of the state in which they are located, Cherokee Na-
tion v. Georgia, 30 U.S. (5 Pet.) 1 (1831) ; Worcester v. Georgia, 31
U.S. (6 Pet.) 515 (1882) ; McClanahan v. State Tax Commission of
drizona, 411 U.S. 164 (1973) ; Santa Clara Pueblo v. Martines, 436
U.S. 40 (1978).

In recent years, there has bheen a growing tendency in Federal leg-
islation to include the Indian tribes on the same basis as other units
of local governments for purposes of Federal funding. However, the
States do not treat Indian trigg: as political subdivisions of the State
and to the extent State funds are provided their locsl governments,
Indian tribes do not participate. The provisions of the Maine Imple-
menting Act are unique in this respect. The Committee does not be-
lieve the contribution of the State of Maine toward its Indian citi-
zens should be any less than that of other states with a Federally
recognized Indian population. On the other hand, it is very possible
that the extent of State participants in the provisions of funds to the
Indian tribes in that State for governmental operations and the pro-
vision of general services will exceed that provided by other states
with Federally recognized Indisan tribes or populations,

It is noted that many of the programs specifically provided for
Indians or Indian tribes specifically provide against diminishment of
State funding. Examples of this are found in Title IT of the Indian
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Child Welfare Act of 1978 (92 Stat. 3076, 42 U.S.C. §§ 620, 1337)
and the Indian Elementary and Secondary School Assistance Act (20
U.3.C. Subchapter IIT, 241 aa et seq.). In addition, program agencies
have promulgated ations to provide similar restrictions on use
of Fegeral funds to inish state effort. See, for example, 25 C.F.R.
273.34(a) restricting use of Indian education monies under the John-
son-0/Malley Act (48 Stat. 596, 25 U.S.C. 8§ 452-454). Other regula-
tions provide for extension of services only when alternative sources
are not availeble. See, 42 C.F.R. Chapter 1, Subpart C restricting
delivery of contract health care by the Indian Health Service and 25
C.F.R. Chapter 1, Subpart A, Sec. 20.3 establishing the policy of the
Bureau of Ynd.ian Affairs in delivery of general assistance. To the
extent Federal program monies are Intended to be sugplemental to
State program monies, it would appear the various Fe eral agencies
heve adequate authority to promulgate regulations which would
specify such limitations on use and would be uniformly applicable
roughout the United States,

Under the circumstances, the Committee believes the Maine Imple-
menting Act should be ratified without modification. In the event it
should be shown that the effort of the State of Maine does not match
that provided by other states, or that delivery of Federal programs
to the tribes and their members is impeded or restricted and cannot
be effectively addressed through regulation, the Congress retains tha
authority to amend the provisions of this Act to provide equitable
funding provisions.

Section 6212. Maine Indian T'ribal-State Commission

This section provides that any transfer of land or natural resources

by any Indian tribe, nation or band of Indians prior to the date of the

tate Act shall be deemed to have been made in accordance with the

laws of the State. With respect to individuals, any transfer made prior

to December 1, 1873, is deemed to have been made in accordance with

State law. The purpose of this section is to extinguish Indian claims
arising under State law as opposed to Federal law.

HOUBEKEEPING PROVISIONS

The remaining provisions of the Maine State Im) lementing Act are
hm;sekee;}»lm In nature. Provision is made for tﬂe continusation of
Tribal school committees, Tribal housin authorities, and provision
for Indian housing mortgage insurance. I% is also provided that viola-
tion of Tribal fish and wildlife ordinances shall constitute & violation
of State law and be enforceable in State courts,

Section 30 of the housekeeping provisions states that in the event
section 6204 extending the laws of the State to the Tribes' Indien
territories is held invalid, then the entire Act is invalidated; that in
the event section 6209, subsections 8 or 4 providing for State jurisdic-
tion over lesser included offenses and non-application of principles of
double jeopardy and collateral estoppel are eld invalid, then all of
section 6209 shall be deemed invaﬁg; and providing further that
except for these limitations, if any other section of the Act is held
invalid it shall have no effect on the remaining provisions of the Act.
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Fipally, this Committee takes note of the hearings before, and report
of, the Maine Joint Select Committee on Land Claims and acknowl-
edges the report and hearing record as forming part of the under-
standing of the Tribe and State regarding the meaning of the Maine
Implementing Act.

Cost axpD Bupaerary CoNSIDERATIONS

The Congressional Budget Office submitted the following cost
estimate on S. 2829, as amended:
U.S. Coxnoress,

CoNGRESSIONAL BUDGET OFFICE,
Washingion, D.C., September 17, 1980.
Hon. Joun MELCHER,
Chairman, Select Committee on Indian Affairs,
U.8. Senate,
Washington, D.C.

Dear CEAmMAN: Pursuant to Section 408 of the Congressional
Budget Act of 1974, the Congressional Budget Office has reviewed
S. 2829, the Maine Indian Claims Settlement Act of 1980, as amended
and ordered reported by the Senate Select Committee on Indian Af-
fairs, September 16, 1980. The bill authorizes the appropriation of
$81.5 million to provide for the settlement of land claims of Indians,
Indien nations and bands of Indians in the State of Maine. Upon
appropriation of the authorized amount, $27 million would be trans-
ferred to a new Maine Indian Claims Settlement Fund, with invest-
ment income (but not the principal) to be regularly distributed to
the Passamaquoddy Tribe and the Penobscot Nation, The remaining
$54.5 million would be transferred to a new Maine Indian Claims
Land Acquisition Fund, with both principal and income to be spent
to acquire lands for specified Indian groups.

Because of the trust responsibility placed on the Secretary of the
Interior by the bill, the outlays resulting from the bill would differ
from the appropriation. Monies held in trust by the federal govern-
ment result 1n net outlays to the federal budget only when principai
is disbureed. Since Section 5(b)(2) prohibits any distribution of
nn;i&m.l held in the Settlement Fund, the only nct outlays to the
ede: budeget would occur when principal of the Land Acquisition
Fund is used to acquire land pursuant to the Act. Assuming that the
monies authorized are appropriated by the 96th Con , it is ex-
pected that all $54.5 m.iﬁmn will be outlayed in ﬁscafr;z:r 1981 to
purchase approximately 800,000 acres of land on which interested
parties already hold purchase options.

In addition, this bill would maka designated Maine Indians eligible
for benefits available through a number of discretionary federal pro-
grams. Thus, while no additional expenditures are mandated by this
section of the bill, relevant federal agencies would be required to in-
clude these groups among those eligible for benefits and may seek
additional funds in order to provide such benefits.

Sincerely,
Roeert D. REISCHAUER,
(¥For Alice M. Rivlin, Director).
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REguraTORY I3fPACT STATEMENT

Paragraph 11(b) of rule XX VT of the Standing Rules of the Sen-
ate requires each report accompanyinﬁ & bill to evaluate the regulatory
and paperwork impact that would be incurred in carrying out the
bill. The Committee believes that S. 2126 will have no regulatery
impact and only minimal paperwork impact.

Exeourive CoMMUNICATIONS

The pertinent communications received by the committee from the
Department of the Interior and others setting forth recommendations
relating to S. 2126 follow:

U.S. DEPARTMENT OF THE INTERIOR,
OFFICE OF THE SECRETARY,
Washington, D.C., September 10, 1980,
Hon. JorN MELCHER,
Chairman, Select Committee on Indien Affairs,
U.8. Senate,
Washington, D.C.

Dear Mr. Cramuman: This supplements our report of August 8,
1980, on S, 2829, s bill to settle Indian land claims in the State of
Maine. In our earlier report we enclosed a proposed amendment to
5. 2829 in the nature of a substitute. The proposal was developed in
the course of discussions with tribal and State officials in an effort to
achieve agreement on substitute language which would clarify govern-
mental responsibilities in implementing the land claims settlement.
Our proposed amendment reflected a large measure of agreement, but
at the time of its submission discussions had not been concluded with
respect to Section 6(b) of the bill. Those discussions have now been
concluded and this is to provide you with our recommended language
for that provision.

Section 6(b) of 8. 2829 as introduced provides: .

(b) The Pessamaquoddy Tribe, the Penobscot Nation, their
members, and the land owned by or held for the benefit of the
Passemaquoddy Tribe, the Penobscot Nation, and their members,
shall be subject to the jurisdiction of the State of Maine to the
extent and in the manner provided in the Maine Implementin
Act. The Maine Imﬂlementing Act is hereby approved, ratifie
and confirmed, and the provisions of the Maine Implementing Act
which hereafter become effective including any subsequent amend-
ments pursuant to subsection (d), are incorporated by reference
a8 fully as if set forth herein. The Maine Implementing Act shall
not be subject to the provisions of Section 1919 of Title 25 of the
United States Code.

As we mentioned in the course of our testimony at the Committee's
July 1 hearings on the bill, one of our principal concerns with the
settlement proposal is the langnage of Section 6211(2) and (4) of the
Maine Implementing Act which would allow the State to reduce fund-
ing to the Passamaquoddy Tribe, the Penobscot Nation, and their
members in circumstances where the Tribes or individual members are
recipients of Federal funds “within substantially the same period for
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which state funds are dprovided, for a program or purpose substantially
stmilar to that funded by the State. ...” gection 6(b) of S. 2829 would
approve, ratify, and confirm the provisions of the Maine Implementing
Act, including Section 6211,

Because we feared that ratification of these provisions in the State
Act could result in the abuse of Federal financial assistance by allow-
ing the State to use Federal funds to supplant State funding of pro-
grams which benefit its Indian citizens, and would therefore set a
potentially dﬂ.n%erous precedent for the use of Federal funds nation-
wide, we asked State officials to provide the Committee with a letter
clarifying the meaning and intent of Section 6211(2) and (4) of the
Maine Ileementin ct.

Maine Attorney éenera.l Richard S. Cohen sent the Committee a
letter dated August 22, 1980, which assists in the interpretation of
those provisions of the State law. However, this letter, while helpful,
did not completely allay our concern, as expressed at the J uly 1, 1980
hearings, that Congressional ratification of the Maine Implementing
Act pursuant to Section 8(b) of S. 2829 may be viewed as sanctioning,
even if only in limited circumstances, the practice of supplanting eac
dollar of State aid to the tribes with a dollar of Federalpaid.

After a careful study of the Yrograms which might be affected by
this provision in the Maine Implementing Act, we have arrived at the
following language as a proposed amendment to Section 6 (b) :

(b) (1) The Passamaquoddy Tribe, the Penobscot Nation, the
Houlton Band of Maliseets, their members, and the land and
natural resources owned by or held in trust for the benefit of the
Tribe, Nation or Band, or their members, shall be subject to the
jurisdiction of the State of Maine to the extent and in the manner
provided in the Maine Implementing Act: Provided, however,
that nothing in this section shall be construed as subjecting lands
held by the United States in trust to taxation, encumbrance, or
alienation. The Maine Implementing Act is ilereby approved,
ratified and confirmed to the extent that it is not inconsistent with
the provisions of this Act. The Maine Implementing Act is not
an agreement within the meaning of Section 109 of the Indian
Child Welfare Act of 1978, .

(2) Funds appropriated for the benefit of Indian people or for
the administration of Indian affairs may be utilized, consistent
with the purposes for which they are appropriated, by the Pas-
samnquodlt)iy ibe and the Penobscot Nation to provide part or
all of any local share required by Maine State law. Federal funds
used by the Tribe or Nation as local matching funds shall be con-
sidered as local funds for purposes of any maintenance of effort
requirements imposed by Federal law or regulation.

(}3) Nothing in this Act shall be construed to supersede any
Federal laws or regulations governing the provision or fundin
of services or benefits to any person or entity in the State o
Maine unless expressly provided by this Act. )

Paragraph 6(b) (1) of our proposed amendment is substantially
similar to the provision in S. 2829, The proviso is intended to clarify
the understanding of the parties that lands acquired by the United
States in trust shall not be subject to taxation and are subject to the
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restrictions against alienation of section 5(f) (2} of our proposed
amendment (section 5(e) (2) of S. 2829). To the language ratifying
the Maine Implementing Act we have added the phrass, “to the extent
that it is not inconsistent with the provisions of this Act”. While we
have no intention of altering the substance of the jurisdictional agree-
ment between the State of g[aine and the Passamm}_goddy Tribe and
Penobscot Nation, to the extent that anyone in the future perceives a
discrepancy between the federal and state legislation we feel it is im-
portant to recognize that the federal legislation should control.

Paragraph 6(b) (2) is a reflection of our examination of the inter-
play of federal and state funding of Indian grogrnms under this new
arrangement. Because lands in Passamaquoddy and Penobscot Indian
territory will be tax-exempt, those Tribes may wish to rely on federal
funds to match state funds available to them as municipalities. As
provided in Section 6211 (1) of the Maine Implementing Act, “[t]o the
extent that any . .. program requires municipal financial participation
e & condition of state funding, the share for either the Passamaquod-
dy Tribe or the Penobscot Nation may be raised through any source o,
revenue available.” (emphasis addec{). For example, consistent wit
the Maine Implementing Act and our proposed amendment, funds re-
ceived by the Tribes under a contract authorized by the Johnson-
O'Malley Act (25 U.S.C. Section 452 et seq.) may be used as the local
share to match state educational assistance if that use is otherwise
ccnsistent with the provisions of the Johnson-O’Malley Act. Thus, re-
gardless of whether or not certain funding sources may be prohibited
by federal law or regulation from supplanting state funds under
Section 6211(2) or (4%“of the Maine Implementing Act, such funds
may be used to provide the local share for matching purposes,

Paragraph (BI; of our proposed section 6(b) woulIc)l make it clear
that nothing in the Settlement Act, including the ratification of the
Maine Implementing Act, should be read to supersede any federal
laws or regulations governing the provision or funding of services or
benefits to any person or entity in the State of Maine, unless expressly
provided by that Act.

The Maine Attorney General is amending his August 22 letter to
provide further explanation of Section 6211 of the Maine Implement-
ing Act. It is our understanding that the State’s interretation is that
Section 6211 (2) and (4) will not authorize the supplanting of Federsl
funds where such supplanting is prohibited by either Federal law or
regulation,

_ It is the Department’s intention to structure our funding programs
in such a manner that no funds will be supplanted by the operation of
Section 6211 of the Maine Implementing Act. This structuring may
include the amendment of our regulations to prevent supplanting of
funds by states. However, such regulations, if promulgated, will have
effect on a national basis and will in no way treat the State of Maine
differently from any other state in such funding mattets.
‘ We have also been requested to consider the addition of the word
“reasonable” to the language of Section 5(b)(1) of our proposed
amendment. That sentence would then read as follows:
Each portion of the Settlement Fund shall be administered by
the Secretary in accordance with reasonable terms established by
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the Passamaquoddy ‘Tribe or the Penobscot Nation, respectively,
and agreed to by the Secretary.

We have no objection to the inclusion of this word so long as the
standard of conduct applicable to those charged with investment re-
sponsibility is consistent with Section 6 of the Uniform Management
of Institutional Funds Act. That Section requires the governing board
to exercise ordinary business care and prudence under the facts and
circumstances prevailing at the time of the action or decision. Those
charged with investment management of the funds would be obligated
to act in the utmost good faith and to exercise ordinary business care
and prudence in all matters affecting its administration.

The Office of Management and Budget has advised that there is no
objection to the presentation of this report from the standpoint of the
. J.mjnistmtion’s program.

Sincerely,
Ceci D. Anprus,
Secretary.

StaTeE oF MAINE,
DBEPARTMENT OF THE ATIORNEY (GENERAL,
Augusta, Maine, August 22, 1950.

Re S. 2829 “The Maine Indian Claims Settlement Act.”

Hon. Joan MEeLCHER,
Chairman, Select Committee on Indian Afairs, U.S. Senate,
Washington, D.C.

Dear CRATRMAN MELCHER : At the request of Secretary Andrus, we
are writing to explain in detail the understanding of State officials as
to the meaning and intent of § 6211 of the Maine Implementing Act,
Chapter 732 of the Public Laws of Maine, 1979. That section sets forth
the mechanism under which the Passamaquoddy Tribe and Penobscot
Nation, as municipalities, will receive monies under State programs.
The statement below represents my view as Attorney for the State
and reflects my understandings of the intent and representations of the
parties during the extended negotiations. I understand that this letter
will be included in the Committee’s records. Since I believe it helps in
understanding the interrelationship of this bill and the Maine Imple-
menting Act, I believe it would be useful to also include this letter in
the Congressional history of the bill.

In drafting and negotiating the Maine Implementing Act, the
Tribes and State agreed that the powers, duties and rights of the
Tnbeg in Maine would be defined by reference to the powers, duties
»nd rights of municipalities in Maine, (See Sertion 6206(1) of the
Maine Implementing Act). Because municipalities are an important
and essential unit of government in Maine and, under the principles of
“home rule” in the Maine Constitution, are accorded significant power
of self-government, this approach was believed to be an important
element of the Implementing Act. At the same time, it was understood
that this provision would make the Tribes eligible for funds from the
State in basically the same manner as cities and towns in Maine. This
aveilability of State funds to the Tribes, as municipalities, was viewed
by the State as a unique and substantial provision of the settlement
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with long-range cost implications to the State, It was included because
it was consistent with one ¢f the fundamental premises of the Fmple-
menting Act; i.e., that the Maine Tribes were to be subject to general
State law as other citizens with certain limited exceptions in recogni-
tion of their unique cultural or historic interest. So far as we know, no
other State in the Nation treats Indian Tribes in a like fashion for
funding purposes. _ ' :

It was also understood, however, that treating the Tribes as munici-
palities could place the Tribes in & unique position with respect to their
eligibility for Federal funds. As recognized Indian Tribes, the Passa-
maquoddy Tribe and Penobscot Nation will be eligible for funds and
services availably only to Indian Tribes (e.g., Johnson-O'Malley Act
and Snyder Act funds from the Bureau of Indian Affairs). Although
at the time that the Implementing Act was negotiated the exact extent
of this funding wes unknown, it was understood that it would be sig-
nificant and that it would be provided to the same extent and on the
same terms that Federal funds were provided to Indian Tribes else-
where in the United States. In addition, since the Maine Tribes would
be municipalities under Maine law, it was thought that the Tribes
might also be eligible for Federal funds available to municipalities
(e.g., Federal municipal revenue sharing). The Possible availability
of these Federal funds in conjunction with State “municipal” entitle-
ments made it apparent that in some circumstances the Passama-
quoddy Tribe or Penobscot Nation would be eligible for multiple fund-
inE of Tribzal programs from both the State and Federsl governments.
This multiple State/Federal funding would not be available to other
municipalities in Maine nor to the Indian Tribes elsewhere in the
United States. Because of this, the State and Tribes agreed that if a
basic service was funded by the Federal government, as a result of the
Tribes’ special status under Federal law, then duplicate funding by
the State would be inappropriate, It was with that end in mind that
§ 6211 was drafted.

Having thus summarized the basic thinking behind § 6211, several
additional points should be made. First, § 6211 was intentionally
drafted using broad language of general applicability rather than spe-
cifically cross-referencing particular Federal or State laws, Since the
parties were conscious of the fact that existing State or Federal fund-
ing laws could be changed in the future and new programs created, and
on the expectation that future amendment of the Maine Implementing
Act might not be easily achieved to conform it to future changes in
other laws, it was believed that use of general language was a prefer-
able drafting approach instead of discussing the operation of each
specific source of funding.

_Second, it was the understanding of the parties that the determine-
tion of the amount of State monies to which the Tribes or its mem-
bers would be eligible would be determined in the first instance, using
the provisions of State law ordinarily applicable to other municipali-
ties or citizens. In other words, statutory formulas in Maine law would
serve as the initial starting point in determining Tribal entitlements
from the State. In some respects those existing statutory formulas al-
ready contain provisions for the treatment of Federal funds, which
provisions would be equally applicable to the Maine Tribes.
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Third, it was the understanding of the parties that the set-off pro-
visions in § 6211(2) and (4) of tl%e Implementing Act were intended
only to encompass Federal funds that would be actually received by
the Tribes and their members by virtue of their status as recognized
Indian Tribes and their status as Indians under Federal 1aw. Since the
State had agreed to treat the Tribes as municipalities for State fund-
ing purposes, it was anticipated that any Federal monies received by
the Tribes as municipalities would not be treated any differently than
similar monies received by any other municipality. However, since the
Tribes’ status as recognized Indian Tribes would -in all Erobabi]jty
make them eligible for additional Federal monies unavailable to other
citizens and municipalities, such Federal funds received by them as
recognized Tribes would be treated differently and would be subject
to the set-off provisions.

Fourth, in drafting § 6211 it was not the intention of the parties
to alter the effect of Federal law. It was understood among all the
parties that to the extent the United States provides funds for a pro-
gram which are required by Federal statutes or regulations to be sup-
plemental to and not to supplant State and local funds, then the set-off
provisions in § 6211 (2? an 34) would not apply to such Federal funds.
The term “substantially similar purpose™ as used in § 6211 of the Maine
Implementing Act was not intended to refer to such Federal funds that
enhance, enrich or supplement programs provided for under Maine
law. Such federal funds recaiveg by the Tribes would be outside the
scope of § 6211 entirely and would neither be deemed to be eligible to
initiate o State match under § 6211 (1) nor would they offset or sup-
plant any State match or State funds under § 6211(2) or (4). Con-
sistent with the foregoing, the usual State participation in the State/
Federal cost sharing of socizl services such as AFDC, Medicare and
Food Stamps Wouldg be unaffected by § 6211(2) or (4).

Fifth, since many programs in Maine are shared State-municipal
responsibilities, it was understood that the Tribes, as municipalities,
would have to raise their local share which would be computed in the
manner provided by Maine law generally. Insofar as State valuation
wes & factor in determining the Tribal share, the land in Indian Ter-
ritory would be valued in the same manner in which privately owned
land was valued in any other municipality. Since it was understood
that the Passamaquoddy Tribe and Pencbscot Nation could, but prob-
sbly would not, choose to have a local tax, it was'agreed that Federal
funds could first be credited to the Tribe’s share of any shared State-
lacel programs with the balance credited to the State, Thus, the off-
set provisions of § 6211(2) would apply if and only if Federal funds
In & particular program exceeded any local share necessary to trigger
a State match under State law.

It is important, to understand that § 6211 was negotiated with and
agreed to by the Tribes. Insofar as it reduces the total amount of State
funds to which the Tribes might be eligible, that consequence was un-
derstood at time of agreement. In addition, nothing in § 6211 increases
the obligation of Federal agencies to fund Tribal programs in Maine.
Those decisions will be made using the normally applicable eriteria in
Federal law and regulations. However, in determining eligibility for
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Federal funds, it was also understood that the Maine Tribes would be
treated no differently than other Tribes elsewhere in the United States,
and would not be penalized nor receive less Federal funds by virtue of
their eligibility for State funds under the Maine Implementing Act.
This latter point regarding future Federal funding for Tribal pro-
grams in Maine is one about which I wish to express my serious con-
cern. It has been the States and Tribal expectation that, to the extent
the United States funds a program for Indians elsewhere in the coun-
try, so also would it fund it in Maine. However, during the course of
our negotiations with the Tribes and in all our dealings with the De-
partment of Interior we have had serious difficulty in determining
exactly what programs will be provided to the Maine Tribes and in
what amounts. Expected levels of funding once estimated by B.IL.A.
have to date not been forthcoming. For example, estimates of Fed-
eral funding prepared in 1979 by the Eastern Regional Office of B.L.A.
indicated that nearly $1.3 million would be provided in FY 1981 for
education alone, even if no State funds were provided. This report was
in fact provided to the Maine Legislature. We relied on such B.LA.
estimates in negotiating § 6211 of the Maine Implementing Act. We
have only recently learned, however, that the actual re for FY
1981 may be far less than B.L.A.'s earlier estimate. In addition, we are
unable to obtain any confirmation of what B.I.A. or Indian Health
Services funding levels may be or how they might be computed in sub-
sequent fiscal years. This now raises serious concern that the Maine
Tribes may not be ap%ro%riately funded in the future by the Federal
overnment, Just as the Federal government is concerned that State
unds not be unfairly reduced to %hese Tribes, so also we are gravely
concerned that Federal funding not be reduced to these Tribes by vir-
tue of their eligibility for State programs. In agreeing to treat the
Tribes as municipalities, the State of Maine and the Passamaquoddy
Tribe and Penobscot Nation have achieved an unusual relationship
and one about which we are very optimistic. It would be extremely un-
fair to the Tribes and the State and inconsistent with our reliance on
earlier B.I.A. reports if, as a result of this creative effort, the Federal
government were to provide 1:Ercog'rams and funds to the Tribes on any
different terms or amounts an it did to Indian Tribes elsewhere in
the United States.
Very truly yours,
Rickarp S. Comen,
Attorney General.

Natrve Asterican Rigars Funo,

Portland, Maine, September €, 1980,
Hon. Joa~ MercHER,
U.8. Senate,
Washington, D.C.

Dear Sevator MELCHER: Secretary Andrus has asked me to write
to you to explain the Passamaquoddy Tribe’s and the Penobscot Na-
tion’s understanding of Sec. 6(g) of S. 2829 and Sec. 6211 of the Meine
Implementing Act. Section 6211 deels with the eligibility of the Maine
Tribes for State funding. Sec. 6(g) provides in relevant part that the



53

Maine Tribes “shall be eligible to receive all of the financial benefits
which the United States provides to Indians, Indian nations or tribes
or bands of Indians to the same extent and subject to the same eligi-
bility criteria generally applicable to other Indians, Indian nations
or tribes or bands of Indians.” My clients’ understanding of these pro-
vis;igns is best explained by outlining the manner in which they devel-
oped.

Negotiations concern'mgl settlement of the Maine Indian iand claims
began in the spring of 1977 when President Carter appointed Justice
William B. Gunter to evaluate the claims and recommend a course of
action for the Administration. Justice Gunter studied the legal as-
pects of the case and discussed with the parties their views concernin
settlement. The Tribes raised federal Indian services as an issue o
major importance to them. The State of Maine was expected to dis-
continue tho services which it was providing to the Tribes, and the
United States had never provided the Mzine tribes the level of services
which it provides other Indian tribes. The Tribes were determined
to make certain that any settlement contain a provision ensuring that
full federal Indian services be provided to them and that they not
have to use income obtained from settlement funds and property to
pay for services which the Federal Government provides other tribes.
At one point during these discussions the Department of the Interior
suggested to Justice Gunter that the services issue be dealt with b
providing the Maine Tribes with & lump sum payment in lien of suc
services, but this suggestion was rejected. Justice Gunter’s July 7, 1977
recommendation, a copy of which is enclosed, met the Tribe’s objectives
in this regard. The Justice recommended creation of a trust fund for
the Tribes, acquisition of trust lands for the Tribes, and the provision
of federal Indian services. PamFmPh C(3) of the recommendation
says that the United States should “[a]ssure the two tribes that that
normal Bureau of Indian Affairs benefits will be accorded to them by
the United States in the future.”

Justice Gunter’s recommendation led to detailed negotiations with a
White House Work Group composed of Eliot R. Cutler, Associate
Director of the Office of Management and Budget, Leo M. Krulitz,
Solicitor of the Department of the Interior, a.ng‘= A. Stephens Clay,
Justice Gunter’s law partner. The Tribes took the same position in
these negotiations concerning the services issue as they did in their
discussions with Justice Gunter. These negotiations produced an agree-
ment between the Tribes and the President on February 10, 1978. That
agreement, which was embodied in a document titled Joint Memoran-
dum of Understanding, & copy of which is enclosed, approached fed-
eral Indian services in a manner similar to that recommended by
Justice Gunter. In Section 7(c) the federal government pledges:

that the tribes will be considered fulliefederally recognized tribes
and will receive all federal services, benefits and entitlements on
the same basis as other federally recognized tribes.

The ement between the Tribes and the White House led to
still further negotiations in which the Tribes were asked by the Maine
Congressional Delegation to reach an t with the State of
Maine concerning jurisdictional matters. An agreement with the State
was ultimately reached which provided that in addition to their status
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as federally-recognized tribes, the Passamaquoddy Tribe and the
Penobscot Nation would also have municipal status for various pur-
poses under Maine law. As part of this agreement, and in return for
concessions made by the Tribes, the State committed itself to fully
include the Tribes in its municipal funding system. Under the terms
of the agreement the Tribes are permitted to use federa! funds to sup-
ply any local share which is required for funding by the State.

At the time the Tribes were negotiating with the Federal Govern-
ment there was no discussion concerning services to be provided by
the State of Maine. Tt was assumed by those participating in the
negotiations that Maine would discontinue the Maine Department of
Indian Affeirs and cease its prior funding of the Tribes through that
agency, It was also assumed that Maine would provide services to
Maine Indians as citizens of the State. There was no discussion, how-
ever, as to how this was to be done, even though the funding of mem-
bers of federally-recognized tribes by states was then a matter of dis-
pute between the Federal Government and various states. As a result,
the agreement to guarantee full Federal Indian funding was not con-
ditioned on provision of a particular level of funding by the State.

My clients are pleased that the agreement which they negotinted
with the State of Maine may reduce to soms exent the cost to the
Federal Government of providing full services to them. They under-
stand Sec. 6211 of the Maine Implementing Act to prohibit duplicate
funding by the State and the Federal Government. They also under-
stand that the supplanting provision of Sec. 6211 does not apply to
federal programs which by statute or regulation are deemed supple-
mental. They understand Sec. 6(g) of S. 2829 to be a guarantee, con-
sistent with that bargained for in the Joint Memorandum of Under-
standing, that the Federal Government will provide them with full
federal funding regardless of the level of funding provided by the
State of Maine. They also understand that the Administration hes
2 desire to obtain maximum participation by the State of Maine in
meeting the Federal Government’s obligation to the Maine Tribes, and
fears that Sec. 6211 might hinder this goal. Specifically, they under-
stand that the Administration is concerned that because the Federal
Government, funds various programs for Indians at levels higher than
those provided by most states, that in order to meet its obligation to
fund Maine tribes at the same level as other tribes it might be obliged
under See, 6211 to supplant Muine’s contribution to particular pro-
grams. After studving various Maine programs, however, it appears
that the Federal Government will be able to mest its obligation of
providing full federal funding to the Maine Tribes without supplant-
ing Maine funds. This will require careful attention to existing fedaral
statutes and regulations, and may require adoption of new reguletions.
The Tribes are prepared to cooperate with the appropriate officials
on these issues, and will assist in the preparation of remedial legisla-
tion if it develops that the Federal Government ig bearing s dispro-
tp::{.lwnaba share of the cost of providing full federal Indian services

em.

Many thanks for your assistance in this matter,

Sincerely,

TraoMAs N, TUREEN.
Enclosures,
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Knratrick, Copy, Roaers, McCraToney, & REcENsTEIN,
Atlanta, Ga., July 15, 1977.
Recommendation to: President Carter.
From: William B. Gunter,

Re: Passamaquoddy and Penobscot tribal claims—Maine.

A, MY ABBIGNMENT

My assignment was to examine the problem created by these claims
for approximately ninety days and then make a recommendation to
you as to what action, if any, you should take in an attempt to bring
about a resolution of the problem.

I have not acted as & mediator in this matter; my role has been
more that of a judge; I have read the law and examined the facts;
I have met and conferred with affected parties and their representa-
tives; I have attempted to be objective, realizing that no one person
can ever attain total objectivity; I have tried to come forth with a
recommendation that, in my own mind, is just and practical; and I
now proceed with a brief statement of the problem and my
recommendation,

B. THE PROBLEM

The pending court actions based on these tribal claims have the
unfortunate effect of causing economic stagnation within the clzims
area. They create a cloud on the validity of real property titles; and
the result is a slow-down or cessation of economic activity because
Emperty cannot, be sold, mortgages cannot be acquired, title insurance

ecomes unavailable, and bond issues are placed in jeopardy.

Were it not for this adverse economic result, these cases could take
their normal course through the courts, and there would be no rea-
son or necessity for you to take any action with regard to this matter.
However, I have concluded that this problem cannot awsit judicial
determination, and it is proper and necessary for you to recommend
some action to the Congress that will eliminate the adverse economic
consequences that have developed to date and that will increase with
intensity in the near future.

. I have concluded that the Federal Government is primearily respon-
sible for the creation of this problem. Prior to 1975 the Federal (gov-
ernment did not acknowledge any responsibility for these two tribes.
Interior and Justice took the position that these two tribes were not
entitled to federal recognition but were “State Indians”. In 1975 two
federal court decisions, one at the trial level and another at the ap-
gellabe level, declared that the Constitution adopted in 1789 and a

on%ressmnal enactment of 1790 created a trust relationship between
the Federal Government and these two tribes, In short, the Federal
Government is the guardian, and the two tribes are its wards. A fter
the appellate decision, Interior and Justice concluded that the tribal
claims would be prosecuted against private property owners owning
property within the claims area a.ndp against the State of Maine for
the properties owned by it within the claims area. Therefore, we have
the unusual situation of the Federal Government being, in my mind,
primarily responsible for the creation of the problem, and it is now
placed in a position by court decisions of having to compound the
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problem by court actions that seek to divest private property owners
and Maine of title to land that has heretofore been considered valid
title. The prosecution of these cases by the Federal Government brings
about the adverse economic consequences already mentioned.

I have concluded that the states of Maine and Massachusetts, out of
which Maine was created in 1820, bear some responsibility for the
creation of this problem. The states procured the land in the claims
area, whether legally or illegally I do not now decide, and sold much
of it. The State of Maine now owns, I am informed, somewhere between
400,000 and 500,000 acres of land in the claims area.

I have concluded that the two tribes do not bear any responsibility
for the creation of the problem, and I have concluded that private
property owners owning property within the claims area do not bear
any responsibility for the creation of the problem.

The problem is complex and does not lend itself to a simple solu-
tion because it is old and lar%e. The factual situation giving birth to
ths problem goes back to colonial times and the early years of our
life as 2 nation under the Constitution. Adding to the complexity is
the fact that the problem is social, economie, political, and legal.

Enough about tﬁe problem—I move on to my recommended solution.

C. THE SOLUTION

I have gl-iven consideration to the legal merits and demerits of thess
pending claims. However, my recommendation is not based entirely
on my personal assessment in that area. History, economics, social sci-
ence, justness, and practicality are additional elements that have had
some weight in the formulation of my recommendation.

My recommendation to you is that you recommend to the Congress
that it resolve this problem as follows:

(1) Appropriate 25 million dollars for the use and benefit of the two
tribes, this-appropriated amount to be administered by Interior. One
half of this amount shall be appropriated in each of the next two fiscal
years,

(2) Require the State of Maine to put together and convey to the
United States, as trustee for the two tribes, a tract of land consisting
of 100,000 acres within the claims area. As stated before, the State
reportedly has in its public ownership in the claims area in excess of
400,000 acres,

(2& Assure the two tribes that normal Bureau of Indian Affairs
benefits will be accorded to them by the United States in the future.

(4) Request the State of Maine to continue to appropriate in the
future on an annual basis state benefits for the tribes at the equivalent
level of the average annual appropriation over the current and pre-
ceding four years.

(5) Require the Secretary of Interior to use his best efforts to
acquire long-term options on an additional 400,000 acres of land in
the claims area. These options would be exercised at the election of the
tribes, the option-price paid would be fair market value per acre, and
tribal funds would be paid for the exercise of each option.

(6) Upon receiving the consent of the State of Maine that it will
accomplish what is set forth in numbered paragraphs (2) and (4)
above, the Congress should then, upon obtaining tribal consent to
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accept the benefits herein prescribed, by statutory enactment extin-
guish all sboriginal title, if any, to all lands in Maine and also ex-
tinguish all other claims that these two tribes may now have against
any party arising out of an alleged violation of the Indian Noninter-
course Act of 1790 as amended.

(7) If triba) consent cannot be obtained to what is herein proposed,
then the Congress should immediately extinguish all aborigmaPtitle,
if any, to all lands within the claims area except that held in the pub-
lic ownership by the State of Maine. The tribes’ cases could then
proceed through the courts to a conclusion against the state-owned
tand, If the tribes win their cases, they recover the state-owned land;
but if they lose their cases, they recover nothing. However, in the mean-
time, the adverse economic consequences will have been eliminated
and Interior and Justice will have been relieved from pursuing causes
of action against private property owners to divest them of title to
land that has heretofore been considered valid title,

(8) If the consent of the State of Maine cannot be obtained for
what is herein proposed, then the Congress should appropriate 256
million dollars for the use and benefit of the tribes (see paragraph
numbered (1)), should then immediately extinguish all aboriginal
title, if any, and all claims arising under 2n alleged violation of the
1790 Act as amended, to all lands within the claims area except those
lands within the public ownership of the State. The tribes’ cases could
then proceed through the courts against the state-owned land. If the
tribes win their cases they recover the land; but if th«ﬁ lose their
cases they recover nothing against the state of Maine, However, in
the meantime, they will have received 25 million dollars from the
United States for their consent to eliminate economic stagnation in
the claims area, mi_i their consent to relieve Interior and Justice dfrom
pursuing causes of action against private property owners to divest
them of land titles that have heretofore been considered valid.

It is my hope that the Congress can resolve this problem through
the implementation of numbered paragraphs (1) through (6) above.
Paragraphs (7) and (8) are mere alternatives to be utilized in the
event consensual agreement cannot be obtained.

Respectfully submitted,
Wouiisam B. GonTes.

{Press release from the Office of the White House Press Secretary,
February 10, 1978]

Tae Warre Hovse

JOINT MEMORANDUM OF UNDERSTANDING

For several months, representatives of the Passamaquoddy
and Penobscot Tribes and a White House Work Group com-
prised of Eliot R. Cutler, Associate Director, Office of Man-
agement and Budget; Leo M. Krulitz, Interior Department
Solicitor; and A. Stephens Clay, Washington attorney, have
been meeting to discuss the tribes’ land and damage claims in
Maine and the federal services to be extended to the tribes in
the future, These discussions have produced agreement with
respect to both a partial settlement of the claims and future
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federal services. The parties hope that the terms and condi-
tions described here a.lgo will serve as a vehicle for settlement
of &ll the tribes’ claims.

A. The Bagic Agreement: A Partial Settlement

The Administration, through the White House Work
Group, agrees to submit to the Congress and to seek passa
of legislation which would provide the two tribes with the
sum of $25 million in exchange for (1) the extinguishment of
the tribes’ claims to 50,000 acres per titleholder of such land
within the 5 million-acre revised claims area (Ares I)* to
which title is held as of this date by any private individ-
ual(s), corporation(s), business(es), or other entity (ies), or
by any country or municipality; ? and (2} for the extinguish-
ment of all their claims in the 7.5 million additional acres
(Area IT) in the claims area as originally defined (Areas I
and IT). Thus, every landholder within Area I would have
his title cleared of all Passamaquoddy and Penobscot land
and damage claims up to 50,000 acres,® and a7 titles in Area
II would be totally cleared of such claims.

The tribes will execute a valid release and will dismiss all
their claims with respect to Area IT and with respect to land-
holders with 50,000 acres or less in Area I. The legislation will
not clear title with respect to any of the holdings of any pri-
vate individual, corporation, business, or other entity which
are in excess of 50,000 acres in Area I, nor to any lands in
Area I held by the State of Maine.

By aﬁ)reliminary estimate, the $25 million to be paid by the
federal government would clear title to approximately 9.2
million acres within the original 12.5 million-acre claims area.
All claims against householders, small businesses, counties
and municipalities would be cleared. Approximately 8.3 mil-
lion acres in Ares I out of the original 12.5 million-acre claim
would remain in dispute. About 350,000 acres of the disputed
land is held by the state; the remaining 3.0 million acres is
held by approximately 14 large landholders.

B. Proposed Settlement of the Tribes’ Remaining Claims
foglﬁmt the State of Maine and Certain Large Land-
8

The tribes and the White House Work Group recognize the
desirsbility of settling the tribes’ entire claim, if possible.
However, direct discussions between the tribes and the State
of Maine or between the tribes and the large landholders
either have not occurred or have not been successful.

In an effort to promote an overall settlement, the White
House Work Group has obtained from the tribes the terms
and conditions on which the tribes would be willing to re-

! This acreage description of the revised clalms area is based on Information taken from
mape and not from surveys. The final revised claims area, to be determined by the Depari-
ment of Justice based on information furnished by th:lbeputment of the Interlor, mny
vary from thias description by 254

2 For purposes of such extinguiphment, titleholding, whether direct or Indirect, partisl
or complete, In deemed to include comtrol, or abllity to contrel, through subsidlaries,
i mhmi n'gﬂt?hor °t|rt‘§rtf ulfi‘lti s tn £ 50,000 £l

'or any landholder w| oldings In excess o K acres, the 50,000- xemntion
would epply to lands which are representative of the overall holdinga atoomagnl:ndholdu.
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solve their claims against the State of Maine and against the
large landholders whose titles would not fully be c%eared by
the Basic Agreement. The tribes have authorized the Work
Group to communicate these terms and conditions to the ap-

ropriate representatives of the State and the affected land-

olders. In this context, the Work Group serves primarily
as an intermediary with limited authority to settle the re-
maining claims on the terms set forth by the tribes.

1. Claims Against the State of Maine—The tribes have
claims against the State of Maine for a%)proximately 350,000
acres of gtate-held lands in Area I and for trespass damages.
Rulings on several of the defenses originally available to
?![aine already have been made by the courts in the tribes’

avor.

The State of Maine currently appropriates approximately
$L.7 million annually for services for the Penobscot and
Passamaﬂuoddy Tribes. The tribes are willing to dismiss and
release all their claims for land and damages against Maine in
exchange for an assurance that Maine will continue these ap-
propriations at the current level of $1.7 million annually for
the next 15 years. The appropriations would be otherwise un-
conditional and would be paid to the United States Depart-
ment of the Interior as trustee for the tribes. Should the State
agree to give this assurance, the legislation to be submitted to
the Congress by the Administration would provide for the
extinguishment of all tribal claims to the affected State-held
]andsda.nd all trespass damage claims when the last payment
is made.

2. Claims Against Large Private Landholders—In ex-
change for the dismissal, release and extinguishment of their
claims to approximately 3.0 million acres within Area I held
by the large landholders as described in the Basic Agree-
ment, and in exchange for a dismissal and release of all tres-
pass claims against said individuals or businesses, the tribes
ask that 300,000 acres of average quality (approximately
$112.50 per acre) timber land be conveyed to the Department
of the Interior as trustee for the tribes, and that they be
granted long-term options to purchase an additional 200,000
acres of land at the fair market value prevailing whenever the
options are exercised. The tribes also ask for an additional
$3.5 million to help finance their exercise of these options.

In recognition of the desirability of achieving an overall
settlement, the Administration will recommend to the Con-
gress the payment by the federal government of an additional
$3.5 million for the tribes, if the affected private landholders
will contribute the 300,000 acres and the options on 200,000
acres as set forth in the tribes’ settlement conditions. Addi-
tionally, the Administration will recommend the payment of
$1.5 million directly to the landholders contributing acreage
and options to the seftlement package. The $1.5 million
would be divided proportionately according to the contribu-
tion made by the respective landholders.

If a settlement of the tribes’ claims against the large land-
holders can be accomplished on the terms specified above, the
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Work Group has agreed to use its best efforts to acquire ease-
ments permitting members of the tribe to hunt, fish, trap and
gather for noncommercial purposes and to obtain brown and
yellow ash on all property from the large landholders within
Aren I. The tribes wiﬁ be subject to n.p{:1 icable laws and regu-
lations in the exercise of easement rights. Additionally, it is
agreed that the exercise of easement ri%llllt;s shall in no way
interfere with the landholder’s use of his property, either
now or in the future. If the Work Group’s efforts to zcquire
these easements are unsuccessful, the tribes have reserved the
right to reject a settlement with the lurge landholders.

C. Other Terms and Conditions

(1) Nothing in this agreement is intended b{l the parties to
be an admission with respect to the value of these claims. If
settlement can be accomplished, it will reflect a compromise
from every perspective. The tribes regard their claims as
worth many times more than any consideration to be received
under this aEreement. The State of Maine, on the other hand,
has taken the position that the tribes’ claims are without
merit.

The Administration has chosen to evaluate the claims not
merely on the basis of their merit and their dollar value, but
also in light of the facts that the claims are complex; they
will require many, many years to resolve; and the litigation
will be extremely expensive and burdensome to everyone and
could, by its mere pendency, have a substantial adverse effect
on the economy of the State of Maine and on the market-
ability of property titles in the State.

With these considerations in mind, any settlement will re-
flect a shared understanding of the reality created by the
litigation, rather than one party’s view of the e uity of the
claims. The claims are unique, and resolution of them on any
basis other than litigation similarly must be unique.

(2) If a settlement can be reached with the State of Maine,
with the large landholders, or with both on the terms de-
scribed above, the White House Work Group has the option
of implementing a settlement on thoss terms, rather than
on the terms of the Basic Agreement specified in Section A.
The Work Group has agreed to consult with the tribes before
choosing any of the alternatives provided by this agreement,

(8) The tribes recognize that in no event shall the federal
government’s cash contribution to any settlement exceed $30
million; the federal government will pay $25 million to
achieve the Basic Agreement, and an additional $5 million
to facilitate a settlement of ell claims against private
landholders.

(4) The location of the 300,000 acres must be satisfactory
to the tribes. However, it is agreed that the 300,000 acres may
be in several tracts, so long as the timber land is of average
quality. It is also agreed that land will be selected in such &
manner as to not unreasonably interfere with the large land-
holders’ existing operations.
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{5) The cash funds to be obtained in the settlement shall be
paid in trust for the benefit of the tribes on terms agreeable
to them and the federal government. No part of the capital
will be distributed on a per capita basis. The terms of the trust
ghall not preclude reasonable investment of the Erincipa.l, nor
shall they affect in any way the right of the tribes to dispose
of income. The right to dispose of income shall be wholly a
matter for tribal discretion.

(6) All ﬁrogert and cash obtained pursuant to this settle-
ment shall be divided equally between the two tribes.

(7) The federal sovernment pledges that the tribes will be
considered fully federally recognized tribes and will receive
all federal services, benefits and entitlements on the same basis
a5 other federally recognized tribes,

(8) All lands acquired by the tribes and land currently
held by the tribes shall be treated for governmental purposes
as other federally recogmized tribal lands are treated. The
consent of the United States will be given to the exercise of
criminal and civil jurisdiction by the State of Maine pursuant
to 25 USC 1321, 1822, provided that the United States shall
s&_‘;c;t; a retrocession within four years upon request of the

ribes.

(9) If a settlement can be reached with the State of Maine,
the White House Work Group will use its best efforts to ob-
tain for the tribes assured access under mutually agrecable
regulations to a designated place in Baxter State Park for
religious ceremonial purposes. If the Work Group’s efforts
to obtain such assured access are unsuccessful, the tribes have
i{&qwed the right to reject a settlement with the State of

aine.

(10) With respect to settlement of the tribes’ claims against
the State of Maine and large landholders within Area I, the
‘White House Work Group has 60 days to accomplish an
ment. IT such & settlement cannot be accomplished within that
period, the parties will proceed with the Basic Agreement
outlined in Section A, above.

(11) The settlement agreement will be executed in a form
appropriate to effectuation of the terms of the agresment and
will preclude further litigation with respect to 2ll claims
settled. Suitable procedural safeguards will be adopted and
implemented by court order in the pending litigation to as-
sure that the parties’ intent with respect to this settlement
agreement is accomplished.

(12) The White House Work Group and this Administra-
tion pledge their vigorous support to settlement on the terms
and conditions specified in this memorandum.

(13) This agreement is subiect to ratification by the tribes
%rg (])]r by February Ninth, Nineteen Hundred and Seventy

1zht.
For the administration: For the Tribes:
Evior R. CuTeER.
Lzo M. KruriTZ.
A. Stevens Cray.
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of Indians, Indinn nations and tribes
and bands of Indisns in the Biate of Muine, including 1he Passamaquoddy

Tribe, tha Penobscot Nation, and the Haulion Band of Maliseet Indisns, and

IN THE SENATE OF THE UNITED STATES

JUNE 18 (legislative day, Jung 19), 1980

Mr. Conex {for himself and Mr. MiTeHBLL) introduced the iollowing bill; which
was read twice and referred to the Select Committee on Indian Affairs

A BILL

To provide for the settlement of land claims of Indians, Indian
nations and tribes and bands of Indions in the State of
Maine, including the Pessamaquoddy Tribe, the Penobscot

Nation, and the Houlton Band of Maliscet Indians, and for
other purposes,

Be it enacted by the Senate and House of Represenia-

[£-]

tives of the United States of America in Congress assembled,

That this Act mey be cited as the “"Maine Indian Claims
Settlement Act of 1980",

CONGRESEIONAL FINDINGB AND DECLARATION OF POLICY

[>T | N ST

Sec. 2. (a) Congress hereby finds and declares that:
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(1) The Passamaguoddy Tribe, the Penobscot
Nution, and the Maliseet Tribe arc asserting claims for
possession of lands within the State of Maine and for
damages on the grounds that the lands in question
were originally trensferred in violation of law, includ-
ing the Trede and Intercourse Act of 1700 (1 Stat.
137), or subsequent recnactments or versions thercof.

(9) The Indians, Indien nations, and tribes and
bands of Indians, other than the Passnmaquoddy Tribe,
the Penobscot Nation, and the Malisect Tribe, that
unce may have held aboriginal title to lands within the
State of Maine long ago have Jost their aboriginal hald-
ings und have cessed Lo exist.

(3) The Penohseot Nation, &s represented ns of
the time of pussage of this Act by the Penobscot Na-
lion's Governor and Council, is the successor in inter-
est to the aborigina) entity generally known as the Pe-
nobscot Nation, which years ago claimed aboriginal
title to certain Tands in the State of Maine.

(4} The Passamaquoddy Tribe, as represented #s
of the time of passage of this Act by the Joint Tribal
Council of the Passamaquoddy Tribe, is the successor
in interest to the sboriginal entity generally known as
the Passamaquoddy Tribe, which years ago claimed

aboriginal title to certain lands in the State of Maine.
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{5) The Houlion Band of Maliseet Indians, as rep-
resented a5 of the time of passage of this Aet by the
Houlton Band Council, is the successor in interest, as
to lands within the United States, to the ahoriging)
entity generally known as the Maliscet Tribe, which
years ago claimed aboriginnl title to certain lands in
the State of Maine,

(6) Substantizl cconomic and socin] hardship to
large number of tandowners, titizens, and communitics
in the State of Maine, and therefore 1o the economy of
the State of Maine as a whole, will result f the afore-
mentioned claims are not resolved promptly,

(7) This Act represents a good faith effort on the
part of Congress to provide the Pussamaquoddy Tribe,
the Penchscot Nation, and the Houlton Band of Mali-
sect Indinns with & fir and just settlement of their
land claims. In the absence of congressional sction,
these land elnims would be pursued through the courts,
a process which in all likelihood would consume many
Years and thereby promote hostility and uncertainty in
the State of Maine to the ultimate detriment of the
Passumoquoddy Tribe, the Penobscot Nation, the
Houlton Bend of Maliseet Indiang, their members, and

all other citizens of the State of Maine,
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(8) The parties to these claims, acting through
their duly authorized representatives, whose authority
is hercby recognized and acknowledged, have executed
a Settlement Agreement dated , 1980,
which requires implementing legislation by Congress.

(9) The State of Maine, with the agreement of the
Passamayuoddy Tribe, the Penobscot Nation, and the
Houlton Band of Maliseet Indians, has enacted legisla-
tion defining the relationship between the Passama-
quoddy Tribe, the Penohscot Nation, the Houlton Band
of Malisect Indians and their members, and the State
of Maine.

(‘10) Since 1820, the Stute of Maine has provided
special services to the [ndi«us residing within its bor-
ders, including the members of the Passamnquoddy
Tribe, the Pennhscot Nation, and the Houlton Band of
Muliseet Indians. During this seme period, the United
Stetes provided few special services ta the respective
tnibe, nation, or band, and repeatedly denied that it
had jurisdiction over or responsibility for the seid tribe,
nation, and bund. In view of this provision of special
services by the State of Maine, reguiring substantial
expenditures by the State of Maine and mede by the

State of Maine without being required to do so iy Fed-

era) law, it is the intent of Congress that the State of
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Maine not be required further to contribute directly to
this claims settlement,

() It is the purpose of this Act—

(1) to remave the cloud on the titles to land in the
State of Maine resulting from Indian ¢laima;

(2} to clarify the statug of other land and natural
resources in the State of Maine;

(3) to ratify the Maine Implementing Act, which
defines the relationship between the State of Maine
and tho Pussamnquoddy Tribe and the Penobscot
Nation; and

{4) to confirm that sl other Indians, Indian na-
tions and tribes ang bands of Indians now or hereafter
existing or recognized in the State of Maine are and
shall be subject to al) laws of the State of Maine.

DEFINITIONS

SEc. 3. For Purposes of this Act, the term—

(8) “Houlton Band of Maliseet Indians” means
the Maliseet Tribe of Indians as constituted on March
4, 1789, and &) jts predecessors ang successors in in.
terest, which, as of the date of Passage of this Act, are
represented, as to lends within the United States, by

the Houlton Band Council of the Houlton Band of
Maliseet Indians,
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(b) “Land or other natural resources” means any
real property or other natural resousees, or any inler-
est in o5 right involving any real property or other nat-
ural resources, including but without limitation miner-
als and mineral rights, timber and timber rights, water
and water rights, and hunting end fishing rights.

{c) “Land Aequisition Fund" means the Maine
Indien Claims Land Acquisition Fund established
under section 5(c} of this Act.

(d) “Laws of the State” means the Constitution,
and all statutes, regulations, and common laws of the
State of Meine and its political subdivisions, end all
subsequent amendments therelo or judicial interpreta-
tions thereol.

{e) "“Maine Implementing Act” means the “Act to
Implement the Maine Indian Claims Scttiement” en-
acted by the State of Maine in chapter of the Pri-
vate and Special Laws of 1979,

{0} “Passamaquoddy Indian Reservation” means
those lands as defined in the Maine Implementing Act.

(g) ""Passemaquoddy Territory” means those lends
as defined in the Maine Implementing Act.

(h} “Passamaquoddy Tribe" means the Pussama-
quoddy Indian Tribe, as constituted on March 4, 1789,

and all its predecessors and successors in interest,
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7
which as of the date of pussage of this Act, are repre-
sented hy the Joint Tribn! Council of the Passama.
quoddy Tribe, with separate Councils at the Indian
Township and Pleasant Point Reservations.

(i) “Penobscot Indian Reservation” means those
lands as defined in the Maine Implementing Act.

() “Penohscot Indian Territory” meons those
lands defined in the Maine Implementing Act.

(k) “Penohscot Nation” means the Penobscot
Indian Nation os constituted on March 4, 1789, and all
its predecessors and successors in interest, which as of
the date of passuge of this Act are represented by the
Penobscot Nation Governor and Council.

() “Sceretary” means the Secrctary of the
1nterior.

(f;l) “Settlement Fund” means the Maine Indian
Claims Settlement Fund cstablished under section 5(n)
of this Act.

{n) “Transfer" includes but is not limited to any
voluntary or involuniery sale, grant, lease, allotment,
partition, or other conveyance; any transaction the pur-
pose of which was to effect a sale, grant, lease, allot-
ment, partition, or conveyance; and any act, event, or

circumstance that resulted in e change in title to, pos-
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8
session of, dominion over, or control of land or other
natural resources,

APPROVAL OF PRIOR TRANSFERS AND EXTINGUIBHMENT
OF INDIAN TITLE AND CLAIMS OF THE PABSAMA-
QUODDY TRIBE, THE PENOBSCOT NATION, THE HOUL-
TON BAND OF MALISERT INDIANS, AND ANY OTHER
INDLANS, INDIAN NATION, OR TRIBE OR BAND OF IN-
DIANS WITHIN THE BTATE OF MAINE
Sec. 4. (a{1) Any transfer of land or other natural re-

sources located anywhere within the United States from, by,

or on behall of the Passamaquoddy Tribe, the Penobscot

Nation, the Houlton Band of Maliseet Indians, or any of their

members, and any transfer of land or other natura] resources

located anywhere within the State of Maine, from, hy, or on
behall of any Indian, Indian nalion, or tribe or band of Indi-
ans, including but without limitation any transfer pursuant to
any treaty, compact, or statute of any State, shall be deemed
to have been made in accordance with the Constitution and
all laws of the United States, including but without limitation
the Trade and Intercourse Act of 1780, Act of July 22, 1780
(ch. 88, sec. 4, 1 Stat, 137, 188), and all amendments there-
to and all subsequent reenactments and versions thereol, and
Congress hereby does epprove and ratify any such transfer

elfective ag of the date of said transfer.
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(2) Any transfer of land or other natural resources lo-
cated anywhere within the State of Maine, from, by, or on
behall of any Indian nation, or tribe or band of Indians in-
cluding but without limitation any transfer pursuant to eny
treaty, compact or statule of any State, shall be deemed to
have been made in mccordance with the laws of the State,
and Congress hereby does approve and ratify any such Lrans-
fer elfective as of the dale of said transfer.

(3) Any transfer of land or other natural resources lo-
cated anywhere within the State of Maine, from, by, or on
behalf of any individual Indian, which occurred prior to De-
cember 1, 1878, including but without limitation any transfer
pursuant to any trealy, compact or stawle of any State, shall
be deemed to have been made in aecordance with the laws of
the State, and Congress hereby does approve and ratify any
such transfer effective as of the date of said transfer.

(b} To the extent that any transfer of land or other natu-
ra] resources described in scction 4(a) may involve land or
other natural resources to which the Passamaquoddy Tribe,
the Pennbscot Nation, the Houlton Band of Maliscet Indians,
or any of their members, or any other Indian, Indian nation,
or tribe or band of Indians had aboriginal title, subsection
4(a) shall be regarded as an extinguishment of said aboriginal

title as of the date of such transfer.
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{c) By virtue of the epproval and ratification of a trans-
fer of land or other natural resources effected by this section,
or the extinguishment of sboriginal title cficcted thereby, all
claims against the United States, any Slate or subdivision
thereof, or any other person or entity, by the Passamaquoddy
Tribe, the Penobscot Nation, the Houlton Bund of Maliscet
Indiuns or any of their members or by any other Indian,
Indiun nation, tribe or band of Indians, or uny predecessors
or successors in interest thereof, arising st the time of or
subsequent to the transfer end bosed on any interest in or
right involving such land or other natural resources, includ-
ing but without limitation elaims for trespnss damages or
claims for use and oceupancy, shell be deemed extinguished
as of tie date of the transfer,

ESTABLISIIMENT OF FUNDS

SEc. 5. (a) The Secretary of the Treasury shall estab-
lish an account in the Treasury of the United States to be
known as the Maine Indian Cluims Settlement Fund and
shall transfer $27,000,000 from the general funds of the
Treasury inte such sccount following the nppropriation au-
thorized by section 13 of this Act.

{(b)(1) One-half of the principal of the Settlement Fund
shall be held in trust by the Seeretary for the benefit of the
Pussamaquoddy Tribe, and the other half of the Settlement

Fund shall be beld in trust for the benefit of the Penchscol

— amr

e L e R By

-

(31

T o a o

mn



of a trans-
his scetion,
thereby, all
subdivision
:amaquoddy
of Maliseet
her. Indian,
iredecessors
time of or
terest in ur
‘ces, includ-
damages or

»tinguished

shall estab-
States to be
t Fund and
unds of the

iprintion au-

lement Fund
enefit of the
2 Settlement

1e Penobscot

25 States, and without any deductions,

13

11
I Nation. Each portion of the Settlement Fund shall be in-

(T4

vested and administered by the Secretary in accordance with

terms established by the Passomaquoddy Tribe or the Penoh-

L)

seot Nation, respectively, and agreed to by the Secretary.

41

The Secretary shall aceept reasonable terms for investment
6 and edministration proposed by the Passamaquoddy Fribe or
7 the Penobscot Nation within thirty days of the date on which
B he receives the proposed terms, and, until such terms have
9 been ugreed upon, shall fix the terms for the administration of

10 the Settlement Fund. The Passamaquoddy Tribe or the Pe-

1T nobscot Nation may obtain judicial review in the United

12 States District Courl for the District of Maine of any refusn)

13 by the Secretary 10 neeept reasonable terms put forth by (he

14 respective tribe or nation, or of any failure of the Seeretary

15 to administer such funds in accordance with such terms,

16 (2} Under no circumstances shal] any part of the princi-

17 pal of the Scttlement Fund he distributed to either the Passy.

18 maguoddy Tribe or the Penobscot Nation, or to any member

19 of ecither tribe or nation: Provided, howerer, Thet nothing

20 herein shall prevent ressonable investment of the principal of

21 said Fund by the Secretary,

(3) The Secretary, on o quarterly basis, shall make

23 available 10 the Passamaquoddy Tribe and the Penobsent

24 Nation, without lisbility to or on (he part of the United

any income derived from
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that portion of the Settlement Fund allocated to the respec-
tive tribe or nation, the use of which shall be free from regu-
lation by the Secretary: Provided, however, That the Pagsa-
maquoddy Tribe and the Penobscot Natjon annually shall
each expend the income from $1,000,000 of their portion of
the Settlement Fund for the benefit of their respective mem-
bers who are over the age of sixty,

(c) The Sccretary of the Treasury shall establish an ac-
count in the Treasury of the United States to be known es
the Maine Indian Claims Land Acquisition Fund and shall
transfer $54,500,000 from the general funds of the Treasury
into such account following the appropriation authorized by
section 13 of this Act.

(d) The principa! of the Land Aequisition Fund shall be
held in trust by the Secretary as foliows:

(1) $900,000 shall be held for the benefit of the

Houlton Band of Msliseet Indians to be used to pur-

chase 5,000 acres of Meine woodland;

(2) one-hall of the belance of the principal of the

Land Acquisition Fund shall be held by the Secretary

for the benefit of the Passamaquoddy Tribe; and

(3) the other half of the belance of the principal of
the Land Acquisition Fund shall be held for the benefi
of the Penobscot Netion.
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The Secretary shall expend, with the consent of the affected
tribe, nation, or band, the principal and any income accruing
te this Land Acquisition Fund for the purpose of acquiring
land for the Passamaquoddy T'ribe, the Penobscot Nation,
and the Houlton Band of Maliseet Indians and for no other
purpose, If the Houlion Band of Meliscet Indians should
cease lo exist, any lands acquired for the Maliseet Tribe pur-
suant o section 5 shall be divided equally and held in trust,
one-half for the benefit of the Passamaquoddy Tribe and ong-
half for the benefit of the Penobscot Nation.

{e)(1) The provisions of section 177 of title 25 of the
United States Code shell not be applicable to (i) the Passs-
maqueddy Tribe, the Penobseot Nation, or the Houlton Band
of Maliseet Indians or any other Indian, Indian nation, or
tribe or band of Indians in the State of Maine, and {ij) any
land or other natural resources owned by or held in trust for
the Passamaquoddy Tribe, the Penohscot Nation, or the
Houlton Bend of Maliseet Indians or any other Indian,
Indian nation, or tribe or band of Indians in the Siate of
Maine. Except as provided in subsection (e)(2), such land or
other natural resources shall not otherwise be subjeet to any
Testraint on alienation by virtue of being held in trust by the
United States or the Secretary,

(2) Any transfer of land or other natursl resources

within the Passamaquoddy Indian Territory or the Penobscot
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1 Indian Territory, except 1akings for public uses consistent g 1-'eh
2 with the Maine Implementing Act or the lows of the United { 2 th
3 States, or transfers of individual Indinn assignments from one i 3 re
4 member of the Passnmaquoddy Tribe or Penobscot Nation to s
5 nanother member of the some tribe or nation shall be void ub ) ilan
G initio and without any validity in law or equity unless mude : 6
T hy or with the consent of the respective tribe or nation and j 7 lar
8 with the approval of the Seeretary: Provided, however, That i 8 the
9 the Secretury nad the respective tribe or nation shall have 9 an
10 uuthority to approve only transfers of timber and other natu- : 10 las
11 rul resources; Jeases of land for o term not o exceed hfty 1 11 me
12 vears; exchanges of land; and transfers of land or other natu- 1;: 19. or
13 ral resources the proceeds of which are reinvested in land ; 18 rec
14 within two years of the date of the receipt of such proceeds. J 14 aff,
15 {f}- Lund ncquired and held by the Sceretary for the ! 15 ter
16 henefit of the Passumuquoddy Tribe and the Penobscot ;| 16
17 Nation shall be managed and administered in accordance d 17
18 with terms estublished by the respective tribe or nation and 'i 18 ({b),
19 sgreed 1o by the Sceretary. The Sec:retary shall accet rea- I 19 trt
20 sunuble terins for manpgement end administration proposed 1'] 20 the
21 by the Pussumequoddy Tribe or the Penobscot Nation within IIJ 21 the
22 thirty days of the date on which he reccives the proposed " 22 owy
23 terins, and until sueh terms have been sgreed upon shall fix 4 23 oth
24 the terms for management and administration of said lands. : 24 trib
4

95 The Passmaquoddy Tribe or the Penobscot Nation may
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15
ohtain judicial review in the United Stntes District Court for
the District of Muine of any refusal of the Sceretary 10 nceept
reasonable terms put forth by the respective tribe or nntion,
or of any foilure of the Secretary 1o administer such Jands in
accordunce with such terms.

{g) In the event of a taking of land or any inferest in
land owned by or held in trust for the Passamaquoddy Tribe,
the Penobseot Nation or the Houlton Band of Maliscct Indi-
ans for public uses pursuant to the laws of the State or the
tiws of the United States, the Secretury shall reinvest the
money received in other lands for the respeetive tribe, nation
or hund within two years of the date on which the money is
received. Any lands so nequired shull be approved by the
affected tribe, nation, or band, and shall be subject to Ihe
terms of this Act and the Maine Implementing Act.

APPLICATION OF 8TATE Laws

SEC. 6. (n) Except as otherwise provided in subsections
(), (), and {e} of this section, all Indians, Indian nations,
tribes, and bands of Indians in the State of Maine, other thun
the Passamaquoddy Tribe and the Penobsecot Nution and
their members, and all londs or other natural resources
owned by or held in trust by the United States, or by any
other person or entity for any such Indian, Indisn nation or
tribe, or band of Indians, shall be subject to the civil and

eriminal jurisdiction of the State, the laws of the State, and
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to the civil and eriminal jurisdiction of the courts of the Stale,

to the sama oxtent as any other person or land therein.

() The Passamaquoddy Tribe, the Penobscot Nation,
their members, and the land owned by or held for the benefit
of the Passamaquoddy Tribe, the Penobscot Nation, and their
members, shall be subject to the jurisdiction of the State of
Maine to the extent and in the manner provided in the Maine
Implementing Act. The Maine Implementing Act is hereby
epproved, ratified and confirmed, and the provisions of the
Muine Implementing Act which hereafter become effective,
including any subsequent amendments pusrsuant to subsection
(d), are incorporated by reference as fully as if set lorth
herein. The Meine Implementing Act shall not be subject to
the provisions of section 1919 of title 25 of the United States
Code,

{c) The Pessamaquoddy Tribe, the Penohscot Nation,
the Houlton Band of Maliseet Indians, and all members
thereof, and all other Indians, Indian nations, or tribes, or
bands of Indians in the State of Maine may sue and be sued
in the courts of the State of Maine and the United States to
the same extent as any other entity or person residing in the
State of Maine may sue and be sued in those courls: Pro-
vided, however, That the Pussemaquoddy Tribe, the Penob-
scot Nation, and their officers and emplovees shell be

immune from suit to the extent provided in the Maine Imple-
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1 menting Act, In the event thal either the Passamaquoddy
2 Tribe or the Penobscot Nation fajls lo pay any money judg-
3 ment entered against it within ninety days after entry of final
4 judgment, the Secrotary shall pay any such money judgment
5 from that portion of the income of the Settlement Fund held
6 for the respective tribe or nation, Any person asserting a
1 money judgment against either the Passamaquoddy Tribe or
8 the Penobscot Nation mey sue the Secretary in the United
9 States District Court for the Distriet of Maine for any such
10 amount due.
11 (d) Congress hereby consents 1o any amendment to the
12 Maine Implementing Act with respect to either the Passama-
13 quoddy Tribe or Penobscot Nation provided that such amend-
14 ment is mede with the agreement of such tribe or nation.
15 {e) The Pussamaquoddy Tribe and the Penobscot Nation
16 are hereby authorized to exercise jurisdiction, separate and
17 distinct from the civil and criminal juriadiction of the State of
18 Maine, to the extent authorized by the Maine Implementing
19 Act, and any subsequent amendments thereto.
20 () The United States, every State, every territory or
21 possession of the United States, and every Indian nation and
22 tribe and band of Indians shall give full faith and credit to the
23 judicial proceedings of the Passemaquoddy Tribe and the Pe-
24 nobscot Nation. The Passamaquoddy Tribe and the Pencb-
25 scot Nation shall give full faith and eredit to the judicial pro-
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ceedings of each other and to the judicial proceedings of the
United States, every State, every territory or possession of
the United States, and every recognized Indian nation and
tribe and band of indians.

{(£) Except as provided in this Act, the laws of the
United States which relate or accord special status or rights
to Indians, Indian nations, tribes, and bands of Indians,
Indinn lands, Indian reservations, Indian country, Indien ter-
ritory, or lands held in trust for Indinns, shall not apply
within the State of Maine: Provided, however, That the
Passamaquoddy Tribe, the Penobscot Nation, and the Houl-
ton Band of Maliscet Indians shall be eligible to receive all
the financial beneflits which the United Stales provides to In-
dians, Indisn nations and tribes or bands of Indians to the
same extent und subject to the seme eligibility criteria gener-
ally applicable io other Indians, Indinn nations, or tribes or
bands of Indians und for the purposes of determining eligibil-
ity for such [inncial benelits, the respective tribe, nation,
and band shall be decmed to be federally recognized Indian
tribes: And provided further, That the Pessamaquoddy Tribe,
the Penobscot Nation, and the Houlton Bund of Maliseet In-
dians shall be considered federally recognized Indien tribes
for the purposes of Federn! taxation and any lands owned by

or held in trust for the respective tribe, m;tiun, or band shall
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be considered Federal Indinn reservalions for purposes of
Federal taxation,

IMPLEMENTATION OF TIIE INDIAN CHILD WELFARE ACT

Sec. 7. (n} The Passamaguoddy Tribe or the Penohscot
Nation maey assume exclusive jurisdiction over lidinn chitd
custody proceedings pursuant to section 1901 of itle 25,
United States Code. Before the respective trihe or natjon
may assume such jurisdiction over Indian cln'd custody pro-
ceedings, the respeetive tribe or nation shall present to the
Secretary for approval u petition to assume such jurisdiction
nnd the Secretnry shall upprove iLal petition in the manner
prescribed by seetion 1918(a)-{c) of title 25, United States
Code.

{b} Any petition to assume jurisdiction over Indinn child
custody proceedings by the Pussamaguoddy Tribe or the Pe-
nobscot Nation shall he considered ond determined by the
Seeretary in accordance with section 1918 (b} and (c) of tjtle
25, United States Code.

(¢) Assumplion of jurisdietion under this section shall
not affect any action or proceeding over which a court has
elready assumed jurisdiction,

(d) For the purposes of this section, the Passamaquoddy
Indian Rescrvation and the Penobscot Indian Reservation
shall be deemed to be “reservations" within sectjon 1903(10)
of title 25, United States Code, and the Passamaquoddy
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Tribe and the Pencbscot Nation shall be deemed to be

“Indian tribes” within section 1903(8) of title 25, United

States Code.

(e} Until the Passamaquoddy Tribe or the Penobscot
Netion has assumed exclusive jurisdiction over the Indian
child custody praceedings pursuant to this section, the State
of Maine shall heve exclusive jurisdiction over the Indian
child custody proceedings of that tribe or nation.

EFFECT OF PAYMENTS TO PASSAMAQUODDY TRIBE,
PENOBECOT NATION, AND HOULTON BAND OF MALL-
SEET INDIANS
Sec. 8. (a) No payments to be made for the benefit of

the Passamaquoddy Tribe, the Penobscot Nation, and the

Houlton Band of Melisect Indians pursuant to the terms of

this Act shall be considered by any agency or department of

the Ul;ited States in determining or computing the State of

Maine’s eligibility for participation in any financial aid pro-

gram of the United States.

(b) The eligibility for or receipt of payments from the
State of Maine by the Passamaguoddy Tribe and the Penoh-
scot Nation er any of their members pursuant to the Maine
Implementing Act or any other law of the State of Maine
shall not be considered by any department or agency of the
United States in determining the eligibility of or computing

payments to the Passamaquoddy Tribe or the Penobscot
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Nation or any of their members under any financial aid pro-
gram of the United States.

(c) The availability of funds or distribution of funds pur-
suant lo scction 5 of this Act may not be considered as
income or resources or otherwise utilized as the basis (1) lor
denying any Indian household or member thereof purtieipu-
tion in any federally pssisted housing program, (2) for deny-
ing or reducing the Federal financial assistance or other Fed-
eral benefits to which such household or member would oth-
erwise be entitled, or (3) for denying or reducing the Federal
financial essistince or other Federal benefits to which the
Passamuquoddy Tribe or Penohscot Nation would otherwise
be entitled.

DEFERRAL OF CAPITAL GAINS

See. 9. For the purpose of subtitie A of the Internal
Revenue Code of 1954, any transfer by private owners of
land purchased hy the Seeretary with moneys from the Lund
Acquitition Fund shall be decmed to be an involuntary con-
version within the meaning of section 1033 of the Internal
Revenue Code of 1954, a5 amended.

TEANSFER OF TRIDAL TRUST FGNDS HELD BY TIE STATE
OF MAINE

SEC. 10. All funds of either the Paszamaquoddy Trihe

or the Penobsrot Nation held in trust hy the State of Maine

#8 of the eifective date of this \ct shall he transferred to the
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n
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as
Secretary 1o be held in trust for the respective tribe or nation
and shall be added to the principal of the Settlement Fund
allocated to that tribe or nation. The delivery of said State
funds to the Secretary shall be accepted in full discharge of
any claim of the respeetive tribe or nation, its predecessors
end successors in interest, and its members, ogainst the State
of Maine, its officers, employecs, rgrents, and representatives,
arising from the administration or management of said Siate
funds. Upon receipt of said State funds, the Seeretary, on
behall of the respective tribe and nation, shall execute
gencrul releases of all eluims against the State of Maine, its
officers, employees, agents, und representatives arising from
the administration or management of said State funds.
OTHER CLAIMS DISCHARGED BY THIS ACT

Sec. 11, Exeept ns expressly provided herein, this Aet
shall constitute n geners discharge and release of alf obliga-
tions of the State of Maine and all of its politicul subdivisions,
ugencies, departments, and all of the officers or employces
thereol urising from umy trealy or agreement with, or on
behalf of, any Indian, Indian nation, or tribe or band of Indi-
uns or the United Stotes us Irustee therefor, including those
actions presently pending in the United States Distriot Court
for the District of Maine captioned United States of Ameriea
aguinst State of Maine (Civil Action Nes. 1966-N1) und
1869-ND).

— e
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LIMITATION OF ACTIONS

[ 5-]

Sec. 12, Except as provided in this Aet, no provision of
this Aet shall be construed to constitute 5 jurisdictiong) act,

to confer jurisdietion o sue, nor to grant implied cansent to

uny Indian, Indian ngiion or tribe or band of Indians to sue
the United States or any of its officers with respect to the

claims extinguished by the operation of 1his Aet,

3
4
5
(]
7
8 AUTHORIZATION
H |

SEC. 13. There is hereby vuthorized 1o be approprinted

10 $81,500,000 for transfer to the funds established
1

by section 5

At

of this Aet.

12

INSEPARARILITY
13

14 this

SEc. 14. In the event that any provision of section 4 of

Act is held invelid, it is the intent of Congress that the
15 entire Act be invalidated, In the event that any other seclion

16 or provision of (ki Act is held invalid, it is the intent of

17 Congress that ihe remaining  sections of this Act shall

18 continue in full foree apd effect.
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L INTRODUCTION

A. INTRODUCTION TO AMICUS

Undersigned counsel (hereinafter “Amicus™) submits this Amicus Brief in
response to this Court’s invitation of April 8, 2020. Amicus represents no
party in the matter now pending before this Court.

From March of 1980 to June of 1983, Amicus served as an attorney on the
Senate Select Committee on Indian Affairs (United States Senate) (“the
Committee™).  From March of 1980 until January of 1981, Amicus was
minority staff counsel on the Committee. Amicus was appointed to this
position by Ranking Minority Member. William S. Cohen (R Maine). It was
during this period that the Committee considered and Congress ultimately
enacled the Maine Indian Claims Seltlement Act, now codified as 25 U.S.C.
§1721, er seq.

During the 97" Congress, Amicus served as the Committee’s StafT Director.
From January of 1983 to June of 1983, Amicus served as a staff attorney for the
majority, preparatory to moving to Maine to join the United States Attorney’s

Office as an Assistant United States Attorney.
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B. INTRODUCTION TO AMICUS BRIEF

This Amicus Brief will not attempt to brief the legal issues now before this
Court. Instead. this Amicus Brief will set forth Amicus’ personal knowledge of
the following: S. 2829, (hereinafter, variously “S. 2829 and “the Bill) the
Maine Indian Claims Settlement Act, as introduced in the Senate; the hearings
that the Senate committee of jurisdiction. the Senate Select Committee on
Indian Affairs (unless otherwise stated, references herein to “Committee™ mean
the Senate Select Committee on Indian Affairs™), held on S. 2829: the
Committee’s post-hearing consideration of S. 2829; the Committee’s revision
of Scction 6(g) of S. 2829 as introduced, which became Section 6(h) of S. 2829
(codified as 25 U.S.C. § 1725(h)). and, the Committee’s addition of Section
16(b) to S. 2829 (now codified as 25 U.S.C. §1735(b)).

S. 2829 arose out of negotiations between the State of Maine and the
Passamaquoddy-Penobscot Negotiating Commiittee reached agreement on the
terms of settiement of land claims that the Passamaquoddy Tribe and the Indian
Nation had brought against the State of Maine. Not long after that, the Maine
Legislature enacted the Maine Implementing Act, 30 MRS § 6201, et seq..
conditioned on Congress cnacting companion legisfation, the Maine Indian

Claims Settlement Act. 5. Rept. 96-957, Report of the Senate Select Commitiee

o
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on Indian Affairs on S. 2929, the Maine Indian Claims Settlement Act
(hereinafter “Senate Report™ and “Report™) at 13,

Given its limited purpose, this brief will not attempt to address all the
questions this Court has posed. Amicus believes that this brief may be helpful
on Questions 1-4 and may be relevant to this Court’'s assessment of
Question 6. This brief will not, however, argue those points but, rather, will set
forth the circumstances under which S. 2829 was introduced and in what ways
and haw the Committee revised it.

II.  INDIAN AFFAIRS COMMITTEE CONSIDERATION OF S. 2829

Senator William Cohen and Senator George Mitchel! introduced S. 2829 as
a Senate Bill on June 13, 1980 whereupon it was referred to the Commiittee,
Attachment A.'  On July 1 and 2, the Committee held hearings on the Bill.

A. PARTIES TO THE SETTLEMENT AGREEMENT

The parties to the proposed settlement agreement were the State of Maine,
the Passamaquoddy Tribe and the Penobscot Indian Nation, who functioned
through their joint negotiating committee, and the Houlton Band of Maliseet
Indians. Proposed Settlement of Maine Indian Land Claims. S, 2829, before the

Senate Select Committee on Indian Affairs, 96" Congress, 2™ Session,

! Attachment A is S. 2829 as introduced and as reprinted in the Indian Affairs Committee’s record of its
hearings on S. 2829, Proposed Settleinent of Maine Indian Land Clahns, Hearing before the Select
Committee on Indian Affairs, 96* Cong. 2™ Session, Vol. 1 at 3-25.

3
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Govemnment Printing Office, Washington, D.C. (1980) at 136-144, 156 -180
(hereinafter “Hearing Record”).

These Parties were ably represented. The State of Maine was represented by
the Office of the Attorney General and attorney James St, Clair. Id. at 156, 180.
The Tribes were represented by Thomas Tureen, Esq., an attorney with the
Native American Rights Fund. as well as Archibald Cox, Esq.. then of the
Harvard Law School, and the Washington, D.C. law firm of Hogan & Hartson.
Id. at 1872

Speaking to the settlement discussions, themselves, attorney Tureen testified
that the parties negotiated from *mutual strength.” /d. at 181. He then captured
the essence of what it meant to have reached agreement on a negotiated
settlement when asked whether. if subsequent legal decisions strengthened the
tribes’ position. they should not seek more favorable terms. to which he
responded: “We have negotiated in good faith. We assume the other side has,
and that would preclude that kind of behavior.” Id. at 183,

B. COMMITTEE HEARINGS ON THE SETTLEMENT AGREEMENT

The first witness was Secretary of the Interior, Cecil Andrus.® In his written

testimony, Secretary Andrus made it clear that the State of Maine and the

2 The Houlton Band of Maliseet Indians were not included in the Maine Implementing Act but were
included in 5. 2829 and in the Maine Indian Claims Sertlement Act, as enacted.

} Secretary Andrus was accompanied by Timothy Volimann, Assistant Solicitor for Indian A fTairs,
Tlearing Record at 34.  Associate Solicitor Vollmann was an expert on nat only federal Indian law but on

4
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Maine Tribes had formulated the terms of the selilement without the
participation of the United States. Secretary Andrus raised several questions
about the terms of the scttlement which included, inter alia, Section 6 (g) of the
Bill, as introduced. (See. Attachment A, at Section 6 (g)).*
Section 6(g) provided in pertinent part that,
“[e]xcept as provided in this Act. the law of the United States
which relate or accord special status or rights to Indian, Indian
nations, tribes, and bands of Indians, Indian lands, Indian
rescrvations. Indian country, Indian territory, or lands held in
trust for Indians. shall not apply within the State of Maine[.]”
Section 6(g) provided an exception for federal programs providing “financial
benelits.” Attachment A at Section 6(g).
Secretary Andrus’ concerns about Section 6(g) were serious. He explained.
“[t]}his singlc provision would make inapplicable every provision of Federal
law in title 25 of the United States Code and all other Federal Indian laws except
certain unspecified provisions respecting ‘financial benefits.” /d. at 135. He
explained that. {tJhe task of identifying those provisions would be a time-
consuming and probably litigious one.” Jd. The Interior Department’s potion on

Seclion 6(g), he said was, “that any laws not intended to apply should be

specifically enumerated in S, 2829. /d.

the Eastern indian Land Claims in particular. See, 31 Maine Law Rev. | “A Survey of Eastern Indian
Law Claims 1970-1979" at 1-16 (1979).

1 As will be explained below, in 5. 2829 as reported fonn the Commiulee, Section 6(g) of S. 2829 was
amended and renumbered as Section 6(h), now coditied a1 25 U.S.C. §1725(h),

5
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Secretary Andrus was right about Section 6(g). It did propose a broad.
standing exclusion of federal Indian law from the state of Maine and its
description of the exception to this general rule was imprecise and potentially
unworkable.

In raising these serious concerns, Secretary Andrus also made it clear that
the Carter Administration supported the settlement and pledged that the Interior
Department would. “work with the tribes, the State, and Congress to make this
agreement a clear and acceptable one.” /d. at 132,

Later in the hearing, attorney Tureen was questioned about why the tribes
had acceded to the language in Section 6(g). He explained: There is no simple
answer, The general body of federal Indian law is excluded in part because that
was the posilion that the State held to in the negotiations.” Id. at 181-182.

C. POST-HEARING SETTLEMENT DISCUSSIONS

Following the hearings, the Department of the Interior, staff [rom the Senate
Indian Affairs and the House Interior and Insular Affairs, Committee, the State,
the tribes, as well as legal representatives of the landowners of property eligible
for inclusion in “Indian Territory” under the Maine Implementing Act mel to

discuss resolutions for the several points Secretary Andrus had raised. Amicus
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and his colleague on the Committee, Peter S. Taylor, participated in all those
meetings.’

By letter dated August 8. 1980, Secretary Andrus reported back to Indian
Affairs Committee chairman, John Melcher. on the progress of negotiations
with the Parties, JId. at 95-104. He included with his letter a drafi revision of
S. 2829, designated as a potential amendment in the nature of a substitute. /d.
at 105-127,

In his introductory remarks, he emphasized that, “[i}t has not been our intent
to alter in any way the agreement between the State ol Maine and the
Passamaquoddy Tribe and the Penobscot Nation with respect to their
relationship. We have only sought to assist in in making that agreement
completcly workable.,” Jd. at 95. This was in keeping with the negotiated
character of the settlement. See discussion above at 4.

In addition to other points, Secretary Andrus addressed Section 6(g). He
observed that, in addition to containing language that was “troublesome and
confusing”™ because under its terms. “Federal benefils to the tribes would be
divorced from general Federal statutes applicable to Indians.” /d. at 103. Both

in his letter and the draft amendment to S. 2829. Scction 6(g)—which had been

3 Peter S, Taylor was Special Counsel to the Indian Affairs Committee, working for the Chairman, Jolio
Melcher, {D. Mont.) He had also served as Special Counsel to the American Indian Policy Review
Commission ("AIPRC"). Congress had stablished the AIPRC 1o conduct a thorough review and
assessment of federal Indion policy.
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re-designated 6(h)—had undergone a complete reversal. Under the revised
version. Federal Tndian law in general was not be excluded from Maine. To the
contrary. it was to apply to Maine; but, subject to a significant proviso: Federal
[ndian law that would “affect or preempt the civil, criminal or regulatory
jurisdiction or laws of the State of Maine” would not apply. /d. at 103, 121-
122. Secretary Andrus illustrated how the jurisdiction exception would work
by citing two statutes which, under the newly-designated Section 6(h), would
not apply in Maine. The first was the Indian trader statutes (25 USC §261-264)
and the second was the congressional grant to tribal government to designate air
quality standards under the Clean Air Act (42 USC §7474). Id. at 103.

The reversal of the wording of Section 6(g) in the newly-designated Section
6(h) solved the particular problem that Secrctary Andrus had raiscd in his
testimony about Section 6(g) but, as discussions continued, it was apparent that
it had raised another question which had the potential to undenmine the integrity
of the jurisdictional component of the settlement—that is, with general federal
Indian law no longer excluded. how would new Section 6(h)’s jurisdictional
proviso be alfected if. in the future, Cangress enacled general legislation—
similar to the Clean Air Act?

Everyone to the agreement understood that, for the State of Maine, the

jurisdictional terms of the scttlement were material.  The general rule of
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construction that later legislation controlled earlier legislation placed the long
term status of Section 6(h)’s jurisdictional proviso in question. by creating the
risk that, for subsequent legislation, Congress might be deemed. wittingly or
otherwise, to have overruled it.

Section 16(b) was added to S. 2829 to address this problem. Recognizing
that an earlier Congress could not bind a future Congress, Section 16(b) simply
provided that, if in the future Congress intended to override Section 6(h)’s
jurisdictional proviso, Congress would just have to say so. Section 16(h) was
added to 5.2829 while the Bill was in the Indian Affairs Commiltee.®

The Housc Interior and Insular Affairs Committee held hearings on the
House Bill—H.R. 7919—on August 25. 1980. Senate Report at 20.

Necgotiations on and clarification of various aspects of the settlement
legislation continued almost up to the point where S. 2829 was reported from
the Indian Affairs Commiitee on September 17, 1980, as is evidenced by
explanatory and confirming letters incorporated into Letter from Secretary Cecil

D. Andrus to Senator John Melcher. September 10, 1980, Lelter [rom Thomas

¢ Amicus is unaware of any contemporaneous writing documenting that this was the Committee's reason
for adding Section 16(b). Amicus would only note the following facts: 1) the State of Maine had
bargained for broad jurisdiction and for the State: 2) that the jurisdictional agreement was a materiai term;
3) that Section 6(gY's general exclusion of Federal Indian luw was reversed in favor of Section 6(h)’s
general inclusion of Federal Indian law, subject only Lo the proviso:. 4) that without the addition of
Section 16(b), Section 6(h)’s proviso would have been vulnerable to chatlenge if subsequent
congressicnal grants of tribal jurisdiction appeared to conflict with it; and, 5) that, in practice, Section
16(b) does not purport to bar Congress from overriding 6(h)’s jurisdictional provisa, it only requires that
Congress do so knowingly.

" Sencte Repurt. at 1.
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N. Tureen, Esq. to Senator Melcher, dated September 6, 1980, Letter from
Attorney General Richard S. Cohen to Senator John Melcher dated August 22,
1980. Senate Report at 46-53.

D. INDIAN AFFAIRS COMMITTEE MARK-UP AND
COMMITTEE REPORT

On September 17, 1980, the indian Affairs Committee conducted a mark-up
on S. 2829. At that time, the Commitice members approved an amendment in the
naturc of a substitute which included a substantially rewritten bill.  S. 2829, as
reported from Committee, included by the revised and renumbered Section 6(h) as
well as the prospective legislation provision at Section 16(b). Senate Report at 8,
I

The Senate Committee Report included extensive discussions about how the
setllement legislation had been forged and how it was to work.  With respect to
the jurisdictional provision at Section 6(h), the Report also advised how it was to
be construed.

First, the Report confirmed that the S. 2829, as revised, constituted
“Congressional ratification and implementation of a settlement of land claim[s]”
and that the terms of the settlement had been “negotiated by the three Maine
Tribes. the State of Maine, and those private [andowners who are willing to
transfer a portion of their holdings to fulfill its purposes.” /d. at 11. The Report

noled that the impelus to settle the case came from several sources which included

10
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that litigation involved *a host of novel issues™, could affect as much as 12.5
million acres and affect up to 350,000 people”, that litigation could “range rom
five to more than fifteen years”, during which time “titles to land in the entire
claim arca would be clouded. and the sale of municipal bonds would become
difficult if not impossible and property would be difficult to alienate,” Id, at 13-14.
The Maine Indian Claims Settlement Act, therefore, was understood to be a
settlement agreement which, requiring Congressional approval and Executive
Branch participation. required enactment in the form of a statute.

The Commitlee Report reflects the Commitlee’s clear understanding that
Maine Indian Claims Settlement Act would govern relations between the State of
Maine and the Tribes—all sovereign entities representing dynamic communities
for a long time—as has proved the case.  Therefore, the Committee Report
included extended discussions not only of certain aspect of S. 2829, but also of the
Maine Implementing Act. See, e.g., Report at 37-44 (discussing the Maine
Implementing Act, Sections 6207-6211).

For purposes of this Court’s en danc consideration of this issues the pending
case presents, the most pertinent portions of the Commiitee Report would appear to
be its discussion of Section 6(h}—now 25 USC § 1725(h). The rclatively
extensive treatment Section 6(h) received reflects the Committee’s understanding

that the legislation embodied a negotiated settlement; that, for the State of Maine,

1
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the jurisdictional arrangement was material element: and, that the Section 6(h) had
reversed Section 6(g)’s general exclusion of Federal Indian law but preserved the
Stale’s jurisdictional agreement in Section 6{h)’s proviso language.

On this point, the Report said, “[t]he phrasc *civil, criminal, or regulatory
jurisdiction” as used in this section is intended to be broadly construed to
encompass all statutes and regulations of the State of Maine as well of the
jurisdiction of the courts of the State.” Jd. at 30. To make this clear the Report
cited for comparison the then-recent United States Supreme Court decision, Bryan
v. {tasca County, 426 U.S. 373 (1976) in which the Supreme Court had narrowly
construcd state jurisdiction under Public Law 83-280, saying that. unlike Bryan,
when interpreting Section 6(h), *“the word ‘jurisdiction’ is mot be narrowly
construed. © Id. at 30 (emphasis supplied).

Bryan, involved the meaning Public Law 83-280 had limited application and
that jurisdictional questions arising under that statutes particular terms as well as
related statutes, such as Title [V of the Civil Rights Act of 1968, Bryan, 426 U.S.
at 386. In addition to these considerations, the Bryan Court also concluded that
state jurisdiction should be narrowly construed by applying “that eminently sound
and vital canon”—that is the Indian canon. /d. at 392, citing. Northern Cheyenne

Tribe v. Hollowbreast, 425 U.S. 649. 655, n. 7 (1976).
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The Committee closed its discussion of Section 6(h) by noting, censistent
with Secretary Andrus’ August 8. 1980 letter, that, Section 6(h)’s proviso meant
that the tribal authority under the Clean Air Act would not apply in Maine as well
as tribal police power on matters such as “safety, health, environmental regulations
or land use™. Report at 31.

Alfter the Committee reported S. 2829, it was passed by the Senate. It went
to the I1ouse of Representatives, where the Interior and Insular Affairs Committee
replaced it its own bill—H.R. 7919—which had been amended to be essentially the
same as S. 2829. The House passed H.R. 7919 and sent it to the Senate where
Senator Mitchell. serving as President Pro Temporare of the Senate. signed it on
Scptember 30, 1980. 1t was then sent to President Cater who signed it into law on
October 10, 1980.

111. SUMMARY

In reciting this legislative history, Amicus has not attempted to evaluate the
competing legal arguments in this case. In addition, Amicus expresses no opinion
on whether the slatutory language al issue in this matter is sufficiently ambiguous
to warrant this Court’s consideration of the Indian Canon.

Amicus would note, however. that the Eastern Indian Land Claims as a
group were sui generis in the area of Indian law. that for the most part they were

resolved by setilement, that because they involved agreements between states and
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tribes—both sovereign entities—and because of Congress’s authority under Article

I, Section B ol the United States Constitution, these settlement agreement had to be

enacted into law as statutes.

Thercfore, although this settlement had to be enacted into federal and state
law, it is clear that the Commitiee and the Department of the Interior treated the
agreement as a negotiated settlement which required Congressional and Executive
Branch approval and participation to become effective.

Dated this 15™ day, July, 2020.

By:_/s/ Timothy C. Woodcock
Timothy C. Woodcock, Esq., Bar
#1663
Eaton Peabody, PO Box 1210
80 Exchange Street
Bangor, Maine 04402-1210
(207) 947-0111

twoodcock e eatonpeabody.com
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Maine Forest Products Council

The voice of Maine’s forest economy

i CerEnesy  April 14, 2022

; EXHIBIT
o0 the MEPD Poarnd
DS o Richard Bronson, Town Manager,
Cornlaicadithnta Town of Lincoln
et ps 29 Main Street
BEC Land, LLC Lincoln, ME 04457
SCUNEENREEAEEEN Re: H.R. 6707, “Advancing Equality for Wabanaki Nations Act”
2 M8 I3 Noe
Fa rrnit Fotest ry Dear Mr. Bronson:

Far i redit Bast . . .
1 am forwarding questions that Representative Bruce Westerman of the House Natural

Resources Committee’s Subcommittee on Indigenous Peoples of the United States has asked
Heo Haynes me to answer on behalf of the Maine Forest Products Council with respect to H.R. 6707,
Huber Resoi ices “Advancing Equality for Wabanaki Nations Act.”

IS

Fontaine ine

Questions 10 under Topic 5 seeks information on the impact of H.R. 6707 on governmental
4D Traimg entities and quasi-governmental entities. Question 11 under Topic 5 seeks additional
Vatahdir Rz rest g mt. information on the impact of H.R. 6707 on governmental entities, though it would seem
Tyl appropriate to include quasi-governmental entities, as well.

Lardsest Iz, The Maine Forest Products Council, of course, is neither a governmental entity nor a quasi-

Lowstsia fa Fac hz governmental entity. | am aware, however, that you are a member of a group of
fulz ibvesz [23ing governmental and quasi-governmental entities which may be affected by changes to the
Maine Implementing Act by the Maine Legislature the changes that might arise if H.R. 6707

ML Paper \ .
s were enacted into law. | am also aware that Matt Manahan, Esq. represents this group.

Mook Brothers

Fing ez Ao mtes I'am writing, therefore, to draw your attention to you to Questions 10 and 11 under topic 5
Pleses nt Biver Lurn bar on behalf of the governmental and quasi-governmental entities. In addition, [ would draw
your attention to all the questions raised by Representative Westerman, | would invite you to
do so, but would ask that, in each instance, you specify the question to which you are

2 responding by identifying the topic number and, by number, the sequence of the particular
Rechard Wing &Son question under that particular topic. In closing, | would note that if you believe that
Fiabbirs Lernter attorney Manahan is in a better position to answer these questions, please forward this letter
to him with the request that he respond to them.

Sappi Marh Armeriza

SRR  Finally, [ must submit answers to Representative Westerman’s questions by no later than
Stead Timbertancds 5:00 p.m. today. [ will be submitting the Maine Forest Products Council’s responses to the
T subcommittee by e-mail.

RSB EREE N please let me know if you have any questions.

Tirn bearstate G

Viadasorth ' Woodlands Sincerely,

Wagnizr Forest gt WW

Weyathauonsr
Waodkrd Filp Patrick Strauch
Executive Director

535 Civic Center Drive, Augusta, Maine 04330 207-622-9288 www.maineforest.org



