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August 13, 2019 
 
Honorable Jared Huffman 
House of Representatives 
1630 Longworth House Office Building 
Washington, D.C. 20515 
 
Re: Opposition to H.R. 1312 as currently drafted 
 
Dear Congressman Huffman, 
 
 We are writing on behalf of the following 7 federally recognized tribes located in 
northwestern California to express our shared concerns regarding H.R. 1312:  Big Lagoon 
Rancheria, Blue Lake Rancheria, Bear River Band of the Rohnerville Rancheria, Hoopa Valley 
Tribe, Resighini Rancheria, Tolowa Dee-ni Nation, and Cher-Ae Heights Indian Community of 
the Trinidad Rancheria.  Last year, six of the seven foregoing tribes signed a joint letter stating 
their concerns and opposition to a substantively similar bill (H.R. 3847). That bill addressed federal 
land management of shared ancestral territory of many tribes located in northwestern California, 
but was biased in favor of one tribe to the detriment of the other tribes.  Disappointingly, these 
tribes received no response from your office and no effort was made to develop revisions to the 
bill to address their concerns.  This year, despite substantial and reasonable opposition to this 
proposal having been expressed by numerous neighboring tribes, you reintroduced the legislation, 
now H.R. 1312, without making any substantive changes to address the concerns of those tribes. 
We therefore must oppose HR 1312 for the same reasons that the tribes opposed HR 3847 last 
year.     
 
 California is home to 109 federally recognized Indian tribes.  Our traditional and customary 
practices depend upon irreplaceable tribal cultural resources and related natural resources located 
within the state.  Many of the tribes in the State have overlapping ancestral homelands and share 
interests in cultural sites and natural resources. As such, the federal government plays a significant 
role in managing some of the land areas within California on which these cultural sites and natural 
resources overlap. In this culturally rich environment, the federal government must work 
cooperatively and collaboratively with the tribes to protect these irreplaceable cultural resources 
and related natural resources.  As a matter of federal law, each tribe has equal standing with regard 
to our government-to-government relationship with the United States and the privileges and 
immunities we enjoy as federally recognized tribes. 1  It remains vitally important that federal land 

�����������������������������������������������������������
1 Section 16 of the Indian Reorganization Act (IRA) as amended in 1994 (25 U.S.C. § 5123(f) and (g) formerly 
codified as 25 U.S.C. § 476 (f) and (g)) states that "…�Departments and agencies of the United States are prohibited 
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management agencies recognize the interests and rights pertaining to and shared by each tribe, so 
that these agencies may implement the law in a fair and unbiased manner, and bestow similarly 
situated tribes with equal protection under the laws.   
 
 We appreciate your recognition of the need to encourage and require federal land 
management agencies to enter into cooperative agreements with Indian tribes, and to treat tribes 
as cooperating agencies for the purposes of NEPA. However, federal law already provides 
opportunities for Tribes to enter into cooperative agreements with federal land management 
agencies, and NEPA already provides opportunities for Tribes to engage in federal actions as 
cooperating agencies. Legislation that mandates this for a single Indian Tribe is unnecessary and 
appears prejudicial.�  
 

It is imperative that federal legislation treat similarly situated tribes equally, in accordance 
with the express terms of Section 16 of the IRA, and fundamental principles of federal Indian law 
and the United States Constitution.  H.R. 1312 unnecessarily pits one tribe against another in a 
manner that is of great concern to tribes throughout California.2  Rather than pitting one tribe 
against another, as H.R. 1312 currently does, we request that you revise the bill to foster a process 
that is equally respectful of the rights of all federally recognized tribes when federal agencies 
engage tribes regarding NEPA, resource management plans, and other matters related to cultural 
sites and natural resources within federal land management areas. 
 

Similar to last year’s bill, H.R. 1312 would grant only the Yurok Tribe rights and benefits 
with regard to broadly and ambiguously defined federally managed lands, which include 
irreplaceable cultural and natural resources that are of significant interest to multiple similarly 
situated tribes.  Although the order of the sections has been changed in H.R. 1312, the substance 
of the provisions that would provide disparate treatment to similarly situated tribes remain 
identical.  For example, Section 5(e)(4) would congressionally confirm a 2006 cooperative 
agreement between the Yurok Tribe and the Department of the Interior, which purports to apply 
to broadly defined lands “both within the Yurok Reservation as well as the [Klamath Basin], 
upstream river, and Pacific Ocean resources subject to the jurisdiction or authorities of various 
[Department of the Interior] agencies and bureaus.” The bill would also require the Redwood 
National Park to enter into a cooperative agreement with  only the Yurok Tribe for “system unit 
natural resource protection” (H.R. 3847, § 5(e)(1)), and it would encourage the National Forest 
Service to enter into cooperative agreements only with the Yurok Tribe in areas beyond the 
reservation (H.R. 3847, § 5(e)(2)).  It would also require the Park Service to treat the Yurok Tribe 
as a State or local government agency for the purposes of cooperative management agreements 

���������������������������������������� �������������������
from promulgating any regulation or making any decision or determination that classifies, enhances, or diminishes, 
the privileges and immunities available to an Indian tribe relative to other federal recognized tribes by virtue of their 
status as Indian tribes." 
2 With regard to H.R. 1312, the Southern California Tribal Chairmen’s Association, representing 20 tribes in 
southern California, expressed the Association’s support for federally recognized tribes to come together on land use 
agreements and tribal solutions in resolving tribal regional legislation on federal land management issues, but 
opposes legislation that pits one tribe against another.  
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(Purpose: To prohibit regulations that classify, enhance, or diminish 
the privileges and immunities of an Indian tribe relative to other 

at the end of the following new subsections : 
'' (f) Privileges and Immunities of Indian Tribes; 

Prohibition on New Regulations .--Departments or agencies of 

1934, (25 U.S.C . 461 et seq., 48 Stat. 984} as amended, or 
any other Act of Congress, with respect to a federally 
recognized Indian tribe that classifies , enhances, or 
diminishes the privileges and immunities available to the 

virtue of their status as Indian tribes . 
'' (g) Privileges and Immunities of Indian Tr ibes; Existing 

Regulations. --Any regulation or administrative decision or 
determination of a department or agency of the United States 
that is in existence or effect on the date of enactment of 
this Act and that classifies , enhances, or diminishes the 

Indian tribe relative to the privileges and immunities 
available to other federally recognized tribes by virtue of 
their status as Indian tribes shall have no force or 
effect.''. 

Mr. McCAIN. Madam President, I am pleased to join the chairman of the 
Committee on Indian Affairs, Senator Inouye, in offering an amendment 
to S. 1654, a bill to make certain technical corrections . The purpose 
of this amendment is to clarify provisions of the Northern Cheyenne 
Indian Reserved Water Rights Settlement Act of 1992 . 

Not long after enactment of the settlement act, representatives of 
the State of Montana and the Interior Department found themselves in 
disagreement over their respective responsibilities for costs of 
compliance with environmental laws and fish and wildlife mitigation 
under the terms of a water rights compact signed by the State, the 
tribe, and the Department , and under the language of the settlement act 
(Public Law 182-374, 186 Stat. 1186 et seq .) . 

Article VI(C) of the water rights compact states that '' The Secretary 
of the Interior shall comply with all aspects of the National 
Environmental Policy Act and the Endangered Species Act and other 
appl icable environmental acts and regulations in �i�~�p�l�e�m�e�n�t�i�n�g� this 
Compact'' . Accordingly, the Congress, in section 7(e) of the settlement 
act, authorized '' such sums as are necessary to carry out all necessary 
environmental compliance associated with the water rights compact 
entered into by the Northern Cheyenne Tribe, the State of Montana, and 
the United States , including mitigation measures adopted by the 
Secretary''. 

The centerpiece of the settlement is the Tongue River Dam Project, 
which includes repairing the dam to cure safety defects and enlarging 
it to provide additional water for the Northern Cheyenne Tribe. The 
bulk of the contemplated environmental compliance and fish and wildlife 
mitigation is associated with this project. However, because funds for 
the project are authorized under section 7(b) of the settlement act, 
the Department and Montana were unclear as to what work would be 
considered funded under that section and what would be funded under 
section 7(e). 

In 1993, the Senate passed S. 1654, which included language intended 
to clarify the language of the settlement act . Section 1 of S. 1654 was 
drafted to accomplish three purposes, described in Senate Report 183-
191 as to make clear that first, '' all costs of environmental 
compliance and mitigation associated with the compact , including 
mitigation measures adopted by the Secretary, are the sole 
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resources to contribute to the costs of environmental compliance or 
fish and wildlife mitigation. 

the Montana delegation, the State of Montana, and the leadership of the 
Northern Cheyenne Tribe. Today we received from the Department of the 
Interior a letter, cleared by the Office of Management and Budget, 
expressing the administration’s support for the amendment. 

The Northern Cheyenne Indian reserved water rights settlement, 
together with the water rights compact it ratifies, are major 
accomplishments that reflect great credit on the tribal, State, and 
Federal representatives who negotiated and assembled them. Having been 
involved in efforts to achieve several such settlements in my State of 
Arizona, I can attest to the aggravation and difficulty that the 
settlement process entails. 

I commend all of the parties involved for their good will and 
cooperation, and join them in the hope and belief that adoption of this 
amendment, together with the other agreements required by compact and 
by the settlement act, will clear the way for expeqited work on Tongue 
River Dam and full implementation of the Northern Cheyenne settlement. 

Madam President, I am pleased to offer an amendment to S. 1654, a 
bill to make certain technical corrections. The amendment I am offering 
will amend section 16 of the Indian Reorganization Act of 1934 [IRA] 
and it is cosponsored by my good friend, the chairman of the Committee 
on Indian Affairs, Senator Inouye. 

This amendment is similar to S. 2817, which Senator Inouye and I 
introduced on April 14, 1994. The purpose of the amendment is to 
clarify that section 16 of the Indian Reorganization Act was not 
intended to authorize the Secretary of the Department of the Interior 
to create categories of federally recognized Indian tribes. In the past 
year, the Pascua Yagui Tribe of Arizona has brought to our attention 
the fact that the Department of the Interior has interpreted section 16 
to authorize the Secretary to categorize or classify Indian tribes as 
being either created or historic. According to the Department, created 
tribes are only authorized to exercise such powers of self-governance 
as the Secretary may confer on them. 

After careful review, I can find no basis in law or policy for the 
manner in which section 16 has been interpreted by the Department of 
the Interior. One of the reasons stated by the Department for 
distinguishing between created and historic tribes is that the created 
tribes are new in the sense that they did not exist before they 
organized under the IRA . At the same time, the Department insists that 
it cannot tell us which tribes are created and whiGh are historic 
because this is determined through a case-by-case review. 

All of this ignores a few fundamental principles of Federal Indian 
law and policy. Indian tribes exercise powers of self-governance by 
reason of their inherent sovereignty and not by virtue of a delegation 
of authority from the Federal Government. In addition, neither the 
Congress nor the Secretary can create an Indian tribe where none 
previously existed. Congress itself cannot create Indian tribes, so 
there is no authority for the Congress to delegate to the Secretary in 
this regard. Not only is this simple common sense, it is also the law 
as enunciated by the Federal courts. 

The recognition of an Indian tribe by the Federal Government is just 
that--the recognition that there is a sovereign entity with 
governmental authority which predates the U.S. Constitution and with 
which the Federal Government has established formal relations. Over the 
years, the Federal Government has extended recognition to Indian tribes 
through treaties, executive orders, a course of dealing, decisions of 
the Federal courts, acts of Congress and administrative action. 
Regardless of the method by which recognition was extended, all Indian 
tribes enjoy the same relationship with the United States and exercise 
the same inherent authority. All that section 16 was intended to do was 
to provide a mechanism for the tribes to interact with other 
governments in our Federal system in a form familiar to those 
governments through tribal adoption and Secretarial approval of tribal 
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Indian tribes have been applied and any statutory basis which may have 
been used to establish, ratify or implement the categories or 
classifications. 

Mr. INOUYE . I thank the Senator. I also believe that our amendment 
will correct any instance where any federally recognized Indian tribe 
has been classified as '' created'' and that it will prohibit such 
classifications from being imposed or used in the future. Our amendment 
makes it clear that it is and has always been Federal law and policy 
that Indian tribes recognized by the Federal Government stand on an 
equal footing to each other and to the Federal Government. That is, 
each f ederally recognized Indian tribe has the same governmental status 
as other federally recognized tribes by virtue of their status as 
Indian tribes with a government-to-government relationship with the 
United States. Each federally recognized Indian tribe is entitled to 
the same privileges and immunities as other federally recognized tribes 
and has the right to exercise the same inherent and delegated 
author ities. This is true without regard to·the manner in which the 
Indian tribe became recognized by the United States or whether it has 
chosen to organize under the IRA. By enacting this amendment to section 

governments that the Congress thought it was providing 60 years ago 
when the IRA was enacted. I thank the vice chairman of the Committee on 

Mr. McCain. I thank the chairman of the Committee on Indian Affairs 
for his assistance on this legislation. I certainly agree with all of 
his remarks. I would like to add just a few comments. First, our 
amendment will also remove what appears to be a substantial barrier to 
the full implementation of the policies of self-determination and self­
governance. It is my expectation that the Department will act as 
promptly as possible after enactment of this amendment to seek out and 
notify every Indian tribe which has been classified or categorized as 
··created'' that the classification no longer applies and to take any 

Lastly, Madam President, I want to express my gratitude to the Pasdua 
Yaqui Tribe of Arizona for bringing this matter to our attention and 
for providing the leadership necessary to focus the attention of the 
Congress and other Indian tribal governments on a solution. I would 
note for my colleagues that the Committee on Indian Affair s has 
reported H. R. 734 to the Senate for its consideration. This bill would 
amend the legislation which extended Federal recognition to the Pascua 
Yaqui Tribe to prohibit the Department of the �I�n�t�e�~ �i �o�r� from classifying 
the tribe as ··created.'' H.R. 734 also enables the Tribe to complete 
the process of enrolling its members and authorizes several studies 
intended to assist the tribe in providing basic services and developing 
thei r tribal economy. H.R. 734 will soon be before the Senate and I 
urge all of my colleagues to support this long overdue legislation. 

Mr . BAUCUS. Madam President, the Senate will soon consider S. 1654, 
technical amendments proposed by the Senate Indian Affairs Committee, 
which includes t echnical amendments to the Northern Cheyenne-Montana 
Water Rights Compact. I urge my colleagues to support thi s legislation. 

The Northern Cheyenne-Montana Water Rights Compact was ratified by 
the Montana Legislature in June of 1991. Federal legislation ratifying 
this compact passed the Congress in September of 1992. The compact 
quantifies the Northern Cheyenne Tribe's water rights and provides for 
the enlargement and seriously needed repair of the dangerously 
deteriorated Tongue River Dam in Montana. 

Legislation that passed the Congress in 1992 required technical 
correction to allow the Department of the Interior to reimburse the 
State of Montana for environmental compliance and fish and wildlife 
mitigation work associated with the rehabilitation of Tongue River Dam. 

The purpose of these amendments is to clarify the relationships and 
responsibilities among the parties to this compact as they relate to 
environmental compliance and mitigation. It should be stated that these 
amendments, lik e the Northern Cheyenne-Montana comP.act, are the result 
of extensive negotiations among the Northern Cheyenne Tribe, the State 
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of Montana and the Federal Government. It is my understanding that all 
parties have agreed to these technical corrections. 

I encourage the parties to continue their efforts to work 
cooperatively together to implement the compact and allow•the Northern 
Cheyenne Tribe to develop their water resources and to proceed with the 
critical task of expansion and safety improvement of the Tongue River 
Dam. I want to thank the able staff of the Senate Indian Affai rs 
Committee for their assistance with this effort. I offer my support for 
these amendments and encourage my colleagues to do the same. 
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Exhibit I 
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