Statement of Tom Clarke, Executive Director of the Interstate Mining Compact
Commission (IMCC) Re. “Benefits of the Legacy Pollution Clean-Up Programs in the
Bipartisan Infrastructure Law” before the House Subcommittee on Energy and Mineral
Resources — March 31, 2022

Introduction

It is a very exciting time for abandoned mine lands (AML) work. The infusion of much-
needed funding in the Infrastructure Investment and Jobs Act (IIJA) will usher in a new era for
the coal AML program and create significant new opportunities to bring its benefits to
communities in need all over the country. We thank Congress for recognizing the critical role
AML work plays in contributing to health and safety, environmental restoration, access to clean
water, and the creation of jobs and opportunities for economic growth, especially in places like
Appalachia that are affected by the energy transition.

The Interstate Mining Compact Commission (IMCC) appreciates the opportunity for
input at this timely hearing. IMCC is an interstate organization representing the mineral and
natural resource interests of its 26 member states. IMCC also serves as a policy liaison with
Congress and the federal government for the 32 states and Tribes comprising the National
Association of Abandoned Mine Lands Programs (NAAMLP). IMCC and NAAMLP members
are responsible for nearly all (in excess of 99%) of the on-the-ground implementation of the coal
AML program under Title IV of the Surface Mining Control and Reclamation Act (SMCRA).
We have been hard at work consulting among the states and Tribes to identify what must be done
to ensure the AML programs are optimally implemented. We have been working closely with
our federal partners at the Office of Surface Mining Reclamation and Enforcement (OSMRE),
who have met with IMCC and NAAMLP representatives over the past few months. Our
comments today will focus on the implementation issues we have identified surrounding the new
AML funding the IIJA provides. We hope our comments will meaningfully inform the efforts of
Congress to ensure the many benefits of the AML work the states and Tribes perform are fully
achieved.

Progress with Implementing the IIJA AML Funding

The I1JA establishes the newest element in the evolution of the coal AML program. The
$11.3 billion in new AML funding from the treasury the IIJA provides will significantly increase
the ability of the states and Tribes to address the legacy of two hundred years of unregulated and
under-regulated coal mining that preceded the adoption of SMCRA in 1977. Another element of
the program is the pre-existing fee-sourced AML program, which the IIJA continues. The third
element of the coal AML program is the AML economic revitalization program (AMLER aka
the pilot program). While the most fundamental goals of each of the program elements are the
same, there are also some differences. The unresolved questions regarding adjustments to the
program made by the IIJA have been the focus of our recent efforts with OSMRE. These
questions are also the focus of our comments today.



Collaboration between IMCC and OSMRE has already begun to shape the future of the
program. For example, at our suggestion, OSMRE has generated the estimates of state grant
award amounts the states badly needed to justify the increased staff and program resources they
will need to effectively utilize the increased funding available through the IIJA. We are also
discussing what kinds of data should be collected and reported, implementation of Davis Bacon
requirements, bid aggregation, and incentivizing employment of current and former miners.
While the states’ ability to incentivize employment of miners will vary across the country, we
plan to outline a process that will gather information on miner employment in AML and
empower each state to support that goal.

Our work on these and other IIJA implementation issues makes us confident that the
AML programs will be successful in delivering the many benefits that Congress envisions.
However, there are also challenges emerging in implementing the IIJA funding. They are
surmountable, but Congressional oversight at this critical time when the AML program of the
future is being established is very appropriate.

Meaningful Incorporation of State Input

A mentioned above, states and Tribes are responsible for over 99% of the on-the-ground
implementation of SMCRA’s coal AML program. No one in the OSMRE headquarters staff is
experienced in actually operating a state AML program. A consistent concern of the states over
many years has been new program and policy decisions by OSMRE that are made without
meaningful consultation with the state programs who are tasked with making these decisions
work. Above all, for this program to be successful, OSMRE must accept state input on program
design.

Need for Appointment of an OSMRE Director

Congress recognized the importance of OSMRE’s mission when it specified in SMCRA
that OSMRE is to be led by a Director who is appointed by the President. The IIJA represents the
biggest single development for the coal AML program since SMCRA was adopted in 1977. We
believe that implementation of a new SMCRA program this significant is precisely the sort of
thing Congress had in mind when it required OSMRE to be led by a presidential appointee.
While the acting OSMRE Director is a veteran of the agency who is quite capable, OSMRE’s
implementation of a new policy development this significant should, as Congress intended, be
led by a person chosen by the President.

AMD Set Aside Fix

The most immediate issue requiring Congressional attention relates to the AML
programs’ ability to address legacy water pollution. Abandoned mine drainage (AMD, aka acid
mine drainage) is a persistent scourge on human and environmental health. It is also an
impediment to economic growth in many states, especially those in the historic coalfields of



Appalachia and the Midwest. Significant progress has been made on AMD through the pre-
existing fee-based AML program. Many states have built water treatment systems that bring
back streams that have been orange-tinted and incapable of supporting aquatic life. Congress
clearly intended to expand the states’ ability to treat polluted water through the IIJA. However, a
key element of the authority the states need to be effective at this has been interpreted to be
absent from the IIJA, presenting a significant obstacle to achievement of the success that should
be possible in combating AMD with the new funds the IIJA provides.

The challenge in addressing AMD is different than for safety hazards. A safety hazard
can be effectively addressed by a one-time construction project that eliminates the hazard. In
contrast, after an AMD treatment system is built, ongoing efforts to operate, maintain, and
rehabilitate the system are necessary for it to remain effective. Without continued efforts to
operate and maintain treatment systems, they would cease to work and streams would quickly
revert to their previous polluted state. The expenses of this work go on in perpetuity.
Accordingly, each AMD treatment system a state builds represents a long-term liability that must
be funded in perpetuity. The pre-existing fee-based AML program has a built-in solution for this
challenge. Section 402(g)(6) of SMCRA allows AML programs to “set aside” up to 30% of an
AML grant funded by fees in an interest-bearing account. The purpose of these “set aside”
accounts is to fund the long-term costs of AMD treatment systems. Eleven states have used the
set aside authority under the pre-existing AML program and as states begin to expand their AML
work with IIJA funds, several more states may also need set aside accounts.

Unfortunately, despite clearly authorizing AMD work to done with funds from the
treasury, the IIJA did not explicitly provide a parallel provision to section 402(g)(6) that would
clearly authorize the new treasury-sourced funding to be placed in a set-aside account. In the
absence of explicit authority, the Interior Department interpreted this authority to be absent.
Without authority to set aside a portion of the treasury funds from IIJA to cover the long-term
costs of addressing AMD, the states’ ability to make further progress in eliminating AMD will be
severely impaired. If the full potential of the IIJA as a means of putting the AMD legacy of coal
behind us is to be realized, legislation to give states parallel set aside authority for the
infrastructure law’s treasury-sourced funds is needed.

A bi-partisan bill has been developed to fix this situation. It would clarify that [IJA
treasury-sourced funds are allowed to be placed in AMD set aside trust fund accounts as has
been done in the past under the pre-existing fee-based AML program. IMCC assisted with the
bill’s development. We thank its authors and sponsors, Representatives Cartwright and
McKinley as well as Senators Casey and Braun, for their attention to this important issue and
commitment to helping communities impacted by AMD.

Streamlining Program Administration — Grant Process

The states have become concerned that the administrative processes emerging for the new
IIJA treasury-based funding will not allow AML funding to be put on the ground efficiently. The
SMCRA Title IV AML programs have been operating for over forty years and have well-
developed, reasonably efficient administrative processes already in place. We believe the



sponsors of this legislation intended to build on the successes of the mature, pre-existing
program instead of reinventing the wheel. However, we understand that OSMRE plans to
completely separate the new treasury-sourced AML program from the continuing fee-sourced
AML program by instituting a new, separate grant application process for the treasury-sourced
IIJA funding. This effectively doubles the administrative burden for both OSMRE and the states.

Our understanding is that OSMRE’s reasoning for requiring a separate grant process is
the need to separately account for AML funds sourced from the treasury. The states believe
strongly that accounting for funds from the two sources, fees paid by industry and the treasury, in
no way requires doubling the number of grant applications. Instead, the necessary accounting
can be accomplished in same way accountants track various “colors” of money in all other
endeavors. All that is needed is to establish the necessary accounting codes and procedures. The
state AML programs regularly keep track of various sources and categories of funding in this
way under the pre-existing AML program and are adept at doing so.

Streamlining Program Administration — Requiring All States to Amend State AML Plans

A similar issue has emerged with respect to state plan amendments. OSMRE intends to
require states to embark on a multi-state and -tribe, program-wide effort to update every state and
Tribal reclamation plan. The existing versions of these plans already describe how each AML
program will conduct the business of addressing exactly the same kinds of AML hazards that are
covered by the IIJA. They inscribe pre-existing federal AML rules governing the way the AML
program works into state law. These federal rules will not change as a result of the IIJA. The
states’ view is that, even if technical deficiencies in a few state plans may arguably exist —1’s to
be dotted or t’s to be crossed — the IIJA itself does not require a program-wide state plan update.
Even more importantly, right now, as state programs are facing the personnel and resource
challenge of efficiently and effectively putting a much larger amount of money to work, is an
especially poor time to divert state program managers’ attention to updating plans that are largely
a formality. Consider that full compliance with all federal requirements is independently assured
by OSMRE’s oversight of each and every AML project before authorizing it to be funded. There
is no room in the existing process for states to depart from federal requirements.

Preference for Employment of Current or Former Mining Industry Employees

While, on the surface, the premise behind the preference the IIJA establishes for projects
that provide employment to current or former mining industry employees appears to be quite
simple, giving effect to this goal presents a number of practical problems. There are many
questions that pose a real dilemma for state AML programs that want to carry out the will of
Congress. We believe that OSMRE may have the same types of questions regarding the miners
preference.

- The competition for AML work is among contractors who bid on projects. The law
gives the preference to projects that employ miners, not contractors. What is meant by
this distinction?



- How does the preference work in conjunction with existing state laws that already
provide for certain preferences for in-state vendors, e.g., in either dollars or percentages
of the amount of the low bid on a project?

- Just how much preference is to be given to a contractor that employs miners over one that
does not (in terms of dollars, a percentage of the amount bid, or otherwise)?

- Are states without a significant pool of unemployed mine workers expected to give
preference to contractors employing miners from out of state?

- How many miners are enough? Does employment of a single miner entitle a contractor
to preference? Between two contractors bidding for the same project that both employ
miners, does preference go to the one with the larger number of miners?

- Does it matter whether a “miner” last worked in the mining industry forty years ago?

- How is the miners preference implemented in the face of laws prohibiting discrimination
against certain protected classes in hiring?

Clarity on these issues would be very helpful.

Fitting AML into Justice 40

The application of Justice 40 to AML programs is another place where potential IIJA
implementation challenges are emerging. Justice 40 is expected to apply to all parts of the AML
program, especially AMLER, which was named as a Justice 40 “pilot” program in the Justice 40
interim guidance. The state AML programs will have frontline responsibility for Justice 40
implementation. IMCC has spent considerable time reviewing the administration’s plans and
collaborating with our OSMRE partners on this topic.

While we certainly appreciate the connection between AML and environmental justice
and are confident that the AML programs can continue to further those goals, we have concerns
about the potential of Justice 40 to disrupt the functioning of the AML programs, depending on
how the initiative is implemented. To prevent this, we believe that: 1) AML-eligible areas must
be included in the geospatial screening tool used to identify disadvantaged communities for the
purposes of Justice 40, based on the fact that, as coal-impacted areas, they are energy transition
communities, which is a type of distressed community under the Justice 40 guidance; and, 2) it is
important to implement Justice 40 in a way that complements, rather than supplants, existing
program priorities of safety, health, and environmental restoration.

Despite Justice 40’s clear recognition of AML’s relevance and importance, AML
geospatial data was not included in the recently released beta screening tool for Justice 40. As a
result, the screening tool fails to identify many areas that are AML-eligible as distressed
communities for purposes of Justice 40. While targeting funding to the communities that need it
most may be a laudable goal, the beta screening tool sets the threshold for disadvantaged
community designation so high that large swaths of coalfield communities where much AML
work remains to be done are excluded. This puts state AML programs in an untenable position of
concentrating large amounts of AML spending on small fractions of their AML-eligible area to
meet Justice 40 goals.



IMCC gathered information from the SMCRA AML programs on the overlap between
their AML impacted areas and Justice 40 eligible areas per the screening tool. See the tables and
graph below. As this information shows, some states, for example Maryland and North Dakota,
have zero overlap between their AML areas and Justice 40 eligible areas as designated by the
beta screening tool, making it literally impossible for them to comply with Justice 40. Many
other states have an untenably small amount of overlap, including Pennsylvania, the state with
the greatest need for AML work and largest amount of AML funding. Only 8% of
Pennsylvania’s total AML sites and a mere 3% of its unfunded AML sites occur in Justice 40
eligible areas. With $300 million in combined AML funding per year, compliance with Justice
40 would require Pennsylvania to concentrate 40% of that amount in only 3% of its AML
impacted areas. West Virginia will face a similar situation with $190 million in combined annual
AML funding and only 7% of its unfunded AML sites within Justice 40-eligible areas. In
addition to the AML-eligible areas in these two states qualifying as disadvantaged because they
are energy transition communities, we believe much of the coalfield area in these states qualifies
as disadvantaged under any objective criterion. However, the beta screening tool does not treat
them as such.

A deeper concern here is that Justice 40 may inadvertently undermine the positive role
AML programs play, including their environmental justice impacts. The AML programs have
established guidelines by which they must select and prioritize projects, namely safety, health,
and environmental impacts. However, complying with Justice 40 could require AML programs
to select projects with relatively low safety and health or environmental priority simply because
they are the only potential projects available in Justice 40 area. Justice 40 should not prevent the
AML programs from fully prioritizing health, safety, and environmental impacts in the nation’s
coalfields, consistent with the legal mandate Title IV of SMCRA establishes for the program.

Justice 40 is still being developed. The administration is still consulting with
stakeholders, including the states. We are hopeful that in cooperation with the administration, we
can arrive at a Justice 40 approach that works well for AML. In the meantime, we ask that
Congress pay attention to how this evolves and help to ensure that the program stays on track.

Long-range Coal AML Program Implementation

We would like to bring Congress’ attention to another potential implementation challenge
for the SMCRA AML programs. Under SMCRA, a state must agree to maintain a Title V coal
regulatory program in order to be eligible to operate a Title [V AML program. Coal production
has been declining in ways that were not foreseen when SMCRA was designed. This trend is
expected to continue. As it does, the current law will force states that have many years of AML
work ahead of them, but no active mining industry in need of regulation, to nonetheless maintain
a shell of a Title V program for a non-existent industry, just to continue to keep their Title IV
AML programs. Congress should recognize that the reasons for its decision to link Title IV to
Title V when SMCRA was adopted in 1977 do not reflect the reality of today and delink Title IV
from Title V.



Re-Orienting the AMLER Program

The AML Economic Revitalization program, which looks for innovative opportunities to
use AML sites for economic development in six states and on Tribal lands, is not part of the
IIJA. Therefore, we will not discuss it in detail in this statement regarding the IIJA. We mention
it to make the Subcommittee aware that the states continue to experience many frustrations in the
way the AMLER program is implemented and that, when the Subcommittee’s schedule permits,
the AMLER program would benefit greatly from the Subcommittee’s oversight.

Conclusion

We again express our gratitude to Congress for its recognition of the value of the AML
programs and investment in their future made by the IIJA. We look forward to beginning this
new chapter for coal AML, as well as assisting Congress in its other efforts to encourage and
further AML reclamation work. We are excited about the new funding authorized for hardrock
AML and the hardrock Good Samaritan pilot program bill. IMCC stands ready as always to
assist Congress in advancing all of these endeavors. With Congress’ continuing attentiveness to
AML implementation issues, we feel confident that the challenges we have outlined here with
respect to IIJA implementation can be overcome and continued success can be assured.



Justice 40 and

AML Overlap
% of Total
State | AML Acres
in J40 Areas
AL 60%
AK 58%
CcO 12%
IL 13%
IN 15%
IA 0.5%
KS 78%
KY 85%
MD 0%
MO 16%
MT 7%
NM 74%
ND 0%
OH 16%
OK 53%
PA 8%
TN 74%
TX 23%
UT 2%
YA 79%
\\A% 33%
WY 38%
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Justice 40 and AML Overlap in Pennsylvania

Funding All AML Acres Acr:(s) Klri::tice Percentage in
Category (GPRA) (GPRA) Justice 40 Areas
Unfunded 288,794 8,687 3%
Funded 52,212 7,413 14%
Completed 144,603 23,583 16%
Total 485,609 39,683 8%

Justice 40 and AML Overlap in West Virginia

Funding All AML Acres Acr:(s) i:ri::tice Percentage in
Category (GPRA) (GPRA) Justice 40 Areas
Unfunded 2,272,959 158,665 7%
Funded 6,165 5,706 93%
Completed 2,249,815 1,347,848 60%
Total 4,528,940 1,512,219 33%




