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UNITED STATES COMMISSION ON CIVIL RIGHTS

1331 Pennsylvania Ave., NW ¢ Suite 1150 * Washington, DC 20425 www.usccr.gov

Letter of Transmittal

President Barack Obama

Vice President Joe Biden
Speaker of the House Paul Ryan
Senator Mitch McConnell

On behalf of the United States Commission on Civil Rights (“the Commission™), and pursuant to
Public Law 103-419, | am pleased to transmit our 2016 Statutory Enforcement Report:
Environmental Justice: Examining the Environmental Protection Agency’s Compliance and
Enforcement of Title VI and Executive Order 12,898. This report is also available in full on the
Commission’s website at Www.usccr.gov.

This report examines whether the Environmental Protection Agency (“EPA”) is complying with
its environmental justice obligations. The Commission heard testimony from the EPA, experts
and scholars in the field, and a majority of the Commission made findings and recommendations.
Some of the findings are:

1. EPA’s definition of environmental justice recognizes environmental justice as a civil
right, fair treatment and meaningful involvement of all people regardless of race, color,
notional origin, or income with respect to the development, implementation, and
enforcement of environmental laws, regulations and policies.

2. Racial minorities and low income communities are disproportionately affected by the
siting of waste disposal facilities and often lack political and financial clout to properly
bargain with polluters when fighting a decision or seeking redress.

3. The EPA has a history of being unable to meet its regulatory deadlines and experiences
extreme delays in responding to Title VI complaints in the area of environmental justice.

4, EPA’s Office of Civil Rights has never made a formal finding of discrimination and has
never denied or withdrawn financial assistance from a recipient in its entire history, and
has no mandate to demand accountability within the EPA.

5. While lacking formal research on links to cancer, it is known that the heavy metals
contained in coal ash are known as “hazardous substances” and can potentially damage
all major organ systems. Not only do the toxic substances found in coal ash become
absorbed up the food chain, but they also contaminate the environment (humans and
animals) through spills, dam leaks, and sewage pipe breaks.

6. Whether coal ash facilities are disproportionately located in low-income and minority
communities depends on how the comparison is done, but the EPA did find the
percentage of minorities and low income individuals living within the catchment area of


http://www.usccr.gov/

coal ash disposal facilities is disproportionately high when compared to the national
average. The EPA did not fully consider the civil rights impacts in approving movement
and storage of coal ash.

The EPA’s Final Coal Ash Rule negatively impacts low-income and communities of
color disproportionately, and places enforcement of the Rule back on the shoulders of the
community. This system requires low-income and communities of color to collect
complex data, fund litigation and navigate the federal court system - the very
communities that the environmental justice principles were designed to protect.

Highlights of the recommendations include:

1.

The EPA should not eliminate the deadlines related to processing and investigating Title
VI complaints, nor should it adopt a phased-approach to conducting post-award
compliance reviews. The EPA should include affected communities in the settlement
process.

The EPA should bring on additional staff to meet current and future needs, and to clean
up its backlog of Title VI complaints. EPA should empower and support the efforts of
the Office of Civil Rights (and Deputy Officers), continue sharing expertise among
regions, and provide the Office with the necessary tools to hold accountable other EPA
entities in minority jurisdictions.

Coal Ash should be classified as “special waste” and federal funding should be provided
for research on health impact of coal ash exposure to humans. The EPA should provide
assistance to affected communities to help enforce the Coal Ash Rule. In addition, the
EPA should test drinking water wells, and assess high-risk coal-ash dams and coal ash
disposal sites.

EPA should provide technical assistance to minority, tribal, and low-income communities
to help enforce the Coal Ash Rule and should promulgate financial assurance
requirements for coal ash disposal as soon as possible under RCRA or CERCLA
authority.

EPA should prohibit its state partners, and any recipients of EPA funds, from allowing
industrial facilities in their jurisdiction to operate without the appropriate permits and the
EPA should enforce permitting requirements and re-evaluate remediation fund reserve
guidelines.

The Commission is pleased to transmit its views in order to inform the government and ensure
that all Americans’ right to a clean and safe environment and that minority and low-income
communities’ environmental justice rights are protected.

For the Commission,

it

Martin R. Castro
Chairman
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Executive Summary 1

EXECUTIVE SUMMARY

For our statutory report this year, the Commission has examined whether the Environmental
Protection Agency (“EPA”) is complying with its environmental justice obligations. Specifically,
the Commission has reviewed EPA’s compliance with Title VI of the 1964 Civil Rights Act, the
Executive Order on Environmental Justice and EPA’s use of the Resource Conservation and
Recovery Act (which governs solid waste disposal and is also known as the Solid Waste
Disposal Act) as an environmental justice tool to regulate the disposal of coal ash. The
Commission chose to build off its prior evaluation of EPA’s Title VI program and
implementation of the Executive Order. At the same time, the Commission expanded the scope
of review to include EPA’s regulation of coal ash, because it represents an attempt by EPA to
implement environmental justice principles as part of exercising its traditional statutory
authorities.

In the late 1980’s, advocacy by a number of community groups as well as the publication of
several studies, drew attention to the issue of disproportionate exposure of minority and low-
income communities to sources of pollution. Various labels were attached to this concept -
“environmental equity,” “environmental racism,” and “environmental justice.” The latter term
has been adopted by EPA and also used in a Presidential Executive Order in 1994. Executive
Order 12,898 requires federal agencies to collect data on the health and environmental impact of
their activities on communities of color and low-income populations, and develop policies
incorporating the principles of environmental justice into their mission.

Following the increased focus on the distinct environmental problems and concerns faced by
minority communities, EPA began to receive administrative complaints filed under Title VI of
the Civil Rights Act of 1964 and EPA’s Title VI regulations. Title VI forbids recipients of
federal financial assistance from discriminating on the basis of race, color or national origin. This
means that any entity that receives federal assistance from EPA must comply with Title VI and
EPA’s non-discrimination policies. While EPA originally enacted Title VI regulations in 1973
(amended in 1984), the first administrative Title VI complaint was not filed with the Agency
until 1993. Title VI came to be viewed as a tool to advance certain categories of environmental
justice issues - where discriminatory actions or impacts by a recipient of federal assistance was
alleged to be premised on race, color, or national origin.

In 2003, the Commission issued its report, Not in My Backyard: Executive Order 12,898 and
Title VI as Tools for Achieving Environmental Justice. That report examined how well four
agencies, including the EPA, were implementing Executive Order 12,898 and Title VI. The
Commission found that federal agencies had not yet fully incorporated environmental justice into
their core missions, or established accountability outcomes for federally funded programs. The
Commission found that agency leadership had not fully committed to environmental justice, that
communities affected by environmental decision making were not full participants in agency
decision making, and that there was inadequate scientific and technical literature on the impacts
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of pollutants on human health. With regard to EPA, the Commission found there was
uncertainty about EPA’s use of Title VI to remedy discrimination because EPA did not have
final guidance for investigations or recipients.

On January 22 and February 5, 2016, the Commission held briefings to examine environmental
justice as it relates to EPA’s Final Coal Ash Rule and its Office of Civil Rights’ compliance and
enforcement of EPA’s non-discrimination regulations pursuant to Title VI. The briefings
considered: 1) whether EPA’s Office of Civil Rights’ track-record since the Commission’s 2003
report in enforcing Title VI has improved, 2) EPA’s implementation of Executive Order 12,898,
and, 3) whether and how EPA’s Final Coal Ash Rule negatively impacts minority and low-
income communities by failing to provide adequate protection measures for these communities.
During the briefing, the Commission heard and received statements from EPA officials, scholars,
and environmental justice advocates.

The Commission’s Advisory Committees in Illinois and North Carolina also held briefings on
the topic of EPA’s enforcement of environmental justice in their respective states. Their
memorandums with findings and recommendations are included as appendices with this report.

Merging environmental protection and civil rights obligations has been a challenge for EPA.
EPA has taken many steps towards making environmental justice part of its core mission. EPA’s
leadership has made many environmental justice proclamations and established the Office of
Environmental Justice, who has issued recent guidance for conducting environmental justice risk
assessments. With regard to Title VI and the substantive incorporation of environmental justice
into decision making, the Commission did not find as much improvement. The Commission’s
review of EPA’s compliance with its environmental justice obligations revealed two major
reoccurring themes.

First, EPA continues to struggle to provide procedural and substantive relief to communities of
color impacted by pollution. EPA’s deficiencies have resulted in a lack of substantive results
that would improve the lives of people living in already overly-burdened communities. Second,
EPA does not take action when faced with environmental justice concerns until forced to do so.
When they do act, they make easy choices and outsource any environmental justice
responsibilities onto others.

These two themes are present in the context of processing Title VI complaints. For example,
since enacting its Title VI regulations in 1973, EPA has been criticized for its processes
regarding implementation of environmental justice. Specifically, EPA is known for
administrative delay in processing complaints, having an inadequate system for resolving
complaints, referring the majority of complaints to other agencies, not engaging complainants in
alternative dispute resolution, and for timid (if not entirely lacking) enforcement. This report
finds that EPA continues to struggle with all of these process issues. Substantively, EPA’s
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inability to timely process or resolve Title VI complaints has resulted in recipients of EPA
funding not being held accountable for alleged discrimination.

Moreover, EPA has been sued multiple times (sometimes in the context of processing the same
Title VI complaint) for failing to meet its regulatory time frames. Once sued, EPA takes the
minimal amount of action to moot the lawsuit, yet never seems to reach any substantive
decisions on whether a federal recipient has violated Title VI. Since enacting its Title VI
regulations, EPA has made one preliminary finding of disparate impact. EPA promptly settled
the matter without involvement of the complainant and only required the federal recipient to
address a pesticide it knew was being phased out.

Similarly, in the context of regulating coal ash, EPA did not take action to issue a rule regulating
coal ash until forced to do so as part of settling a lawsuit. EPA did provide process to affected
communities by holding public hearings and collecting written comments from affected
community members in developing its final rule. When EPA did issue a final rule, it classified
coal ash as a solid waste (as opposed to a hazardous substance) under the Solid Waste Disposal
Act. Because of the enforcement mechanisms provided in that Act, this means that 1) states can
voluntarily adopt the measures but do not have to, and 2) EPA cannot enforce the regulation and
affected communities are responsible for bringing citizen suit actions. This means that the
affected communities have to collect technical evidence and finance expensive litigation.

Additionally, coal ash is found throughout the United States in 47 states. At the time of
enactment of the regulation, 17 of those states were anticipated to implement standards as strict
(or stricter) than the federal regulation, and 30 states were anticipated to not adopt the federal
regulatory standards. In looking at the 30 states not-anticipated to adopt the federal standards, the
communities in which coal ash is disposed are more likely to be communities of color. EPA did
not analyze the substantive result of its Final Rule in this manner despite receiving public
comments making this point. Accordingly, it appears that affected communities were not
provided a substantive meaningful opportunity to participate in decision-making that impacts
their communities.

With the intent of furthering environmental justice for affected communities and improving
EPA’s compliance, the Commission developed findings and recommendations based on its social
science research and briefing testimony.

Highlights of the Findings include:

e The recognition of environmental justice as a civil right means the fair treatment and
meaningful involvement of all people regardless of race, color, notional origin, or income
with respect to the development, implementation, and enforcement of environmental
laws, regulations and policies.
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Racial minorities and low income communities are disproportionately affected by the
siting of waste disposal facilities and often lack political and financial clout to properly
bargain with polluters when fighting a decision or seeking redress.

If enforced vigorously, Title VI can be a powerful tool for EPA to address environmental
justice and remediate discrimination. The EPA has a history of being unable to meet
regulatory deadlines, delay in response to and addressing Title VI complaints.

The EPA’s Office of Civil Rights has never made a formal finding of discrimination, has
never denied or withdrawn financial assistance, and has no mandate to demand
accountability within the EPA.

While lacking formal research on links to cancer, it is known that the heavy metals
contained in coal ash are known as “hazardous substances” and can potentially damage
all major organ systems.

Not only do the toxic substances found in coal ash become absorbed up the food chain,
but they also contaminate the environment (humans and animals) through spills, dam
leaks, and sewage pipe breaks.

Whether coal ash facilities are disproportionately located in low-income and minority
communities depends on how the comparison is done, but the EPA did find the
percentage of minorities and low income individuals living within the catchment area of
coal ash disposal facilities is disproportionately high when compared to the national
average. The EPA did not fully consider the civil rights impacts in approving the
movement and storage of coal ash.

The EPA’s Final Coal Ash Rule will negatively impact low-income and communities of
color disproportionately, and places enforcement of the Rule back on the shoulders of the
community. This system requires low-income and communities of color to collect
complex data, fund litigation and navigate the federal court system - the communities that
the environmental justice principles were designed to protect.

Highlights of the Recommendations include:

The EPA should bring on additional staff to meet current and future needs, and to clean
up its backlog of Title VI complaints. EPA should empower and support the efforts of
the Office of Civil Rights (and Deputy Officers), continue sharing expertise among
regions, and provide the Office with the necessary tools to hold accountable other EPA
entities in minority jurisdictions.

The EPA should NOT eliminate deadlines related to processing Title VI complaints, nor
should it adopt a phased-approach to conducting post-award compliance reviews. The
EPA should include affected communities in the settlement process.

Coal Ash should be classified as “special waste” and federal funding should be provided
for research on health impact of coal ash exposure to humans. The EPA should
investigate risks from coal ash disposal, take enforcement action as necessary, and ensure
known cases are resolved. EPA should immediately identify coal ash lagoons and coal
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plants in minority, tribal, and low income communities that rely on groundwater for
drinking water. The EPA should provide assistance to these communities to help enforce
the Coal Ash Rule. In addition, the EPA should test drinking water wells, and assess
high risk coal ash dams and coal ash disposal sites.

Highlights of the State Advisory Committee Recommendations include:

e lllinois: The EPA should enforce permitting requirements and re-evaluate remediation
fund reserve guidelines. The EPA should require that states with delegated permitting
programs consider multiple sources of contamination on a single community when
issuing waste disposal or operating permits.

e North Carolina: EPA should assist the North Carolina Department of Environmental
Quiality in proactively preventing low-income and minority communities from being
disproportionally affected by coal ash disposal. Congress and relevant federal agencies
should commission a study to investigate options for industry to compensate community
members for health care expenses and land devaluation that results from coal ash
contamination
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ENVIRONMENTAL JUSTICE AS A CIVIL RIGHT

EPA defines environmental justice as “the fair treatment and meaningful involvement of all
people regardless of race, color, national origin, or income with respect to the development,
implementation, and enforcement of environmental laws, regulations, and policies.”* Advocates
for environmental justice argue that communities of color and poor communities have been
disproportionately impacted by environmental injustices for decades. These advocates contend
that it is not a coincidence that communities of color and poor communities “live, work[,] and
play in America’s most polluted environments.”?

According to Raghib Allie-Brennan, a staff member for U.S. Congresswoman Alma Adams,
“[w]hat we know to be true is that many of these [citizens] are working class, minority residents
who are burdened with more environmental and public health threats than rich neighborhoods,
communities with limited resources, and political clout to fend off new, unwanted facility
siting.”® Often times, these citizens “look to their government [to address their issues] ... only to
lament the fact that large companies managing ... seem to always have the upper hand, getting
their way regardless of what citizens want.”*

Statistical research also suggests that companies tend to site facilities that can negatively impact
human health in these communities because they lack the political clout and resources necessary
to fight siting decisions.® Therefore, there is a fundamental question as to whether communities
of color and poor communities are treated fairly and have meaningful involvement with respect
to the development, implementation, and enforcement of environmental laws, regulations, and
policies when it comes to land-use decisions that affect their communities.

LEPA, Learn about Environmental Justice, available at https://www.epa.gov/environmentaljustice/learn-about-
environmental-justice (last updated Mar. 29, 2016).

% Renee Skelton & Vernice Miller, The Environmental Justice Movement, Natural Resources Defense Council, (Mar.
17, 2016), available at https://www.nrdc.org/stories/environmental-justice-movement.

¥ Raghib Allie-Brennant, February 5 Briefing Transcript [hereinafter “Briefing Transcript 2”], p. 17.
* Rhiannon Fionne, Briefing Transcript 2, pp. 221 — 22.

® Paul Mohai & Robin Saha, Which Came First, People or Pollution? Assessing the Disparate Siting and Post-Siting
demographic Change hypotheses of Environmental Injustice, Environmental Research Letters, (Nov. 18, 2015),
available at http://iopscience.iop.org/article/10.1088/1748-9326/10/11/115008/meta. The Commission notes that
this study builds on existing research of environmental justice, has been peer reviewed, and provides accurate
information. The study addresses weaknesses in previous environmental justice studies since they “[t]he number of
longitudinal environmental justice analyses has not only been limited, but those that exist have often led to
contradictory findings.”
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A Civil Right

Beginning of the Environmental Justice Movement

In 1982, the North Carolina government decided to place 6,000 truckloads of soil containing
toxic polychlorinated biphenyls in the city of Afton.® Afton is a small community located in
poor, rural Warren County, North Carolina, and at the time, had an 84 percent African-American
population.” Protesters against siting the landfill in Afton argued that the siting decision was
discriminatory and was made because the community was minority and poor.® According to Dr.
Robert Bullard, the Afton PCB landfill site was not the most “scientifically suitable location”
because of the high risk for groundwater contamination.” Throughout six weeks of protest, more
than 500 people were arrested.'® Many veterans of the civil rights movement from the 1950°s
and 1960’s supported the protesters and classified the protest as a new fight in the civil rights
movement - the fight against “environmental racism.”**

The District of Columbia’s congressional delegate and Chairman of the Congressional Black
Caucus at the time of the Warren County protests, demanded that Congress study the possible
connection between environmental siting decisions and race.** As demanded by Congress, the
General Accounting Office conducting a study on Siting Hazardous Waste Landfills and Their
Correlation with Racial and Economic Status of Surrounding Communities.”® The report,
released in 1983, revealed that three-quarters of hazardous waste landfill sites in eight
southeastern states were located in communities whose residents were primarily poor and
African-American or Latino.*

In 1987, the United Church of Christ Commission for Racial Justice released a comprehensive
report examining environmental racism, which is the deliberate placing of hazardous waste sites
near or in minority communities.®® The report claimed to confirm and expanded upon the

® Renee Skelton and Vernice Miller, The Environmental Justice Movement, Natural Resources Defense Council,
(Oct. 12, 2006), available at http://www.nrdc.org/ej/history/hej.asp (visited July 27, 2015); Robert D. Bullard,
Dumping in Dixie: Race, Class and Environmental Quality (Westview Press, 1990), pp. 35-38.

"1d.
81d.

° Robert D. Bullard, Dumping in Dixie: Race, Class and Environmental Quality, (Westview Press, 1990), pp. 36-37
(citing Ken Guesser and Gerry Waneck, “PCB’s and Warren County,” Science for the People, July/Aug. 1983, p.
15).

10 Renee Skelton and Vernice Miller, The Environmental Justice Movement, Natural Resources Defense Council,
(Oct. 12, 2006), available at http://www.nrdc.org/ej/history/hej.asp.

1.
12 4.

3U.S. General Accounting Office, Siting Hazardous Waste Landfills and Their Correlation with Race and
Economic Status of Surrounding Communities, June 1983.

4.

1> United Church Of Christ, Commission for Racial Justice, Toxic Waste and Race: A National Report on the Racial
and Socioeconomic Characteristics of Communities with Hazardous Waste Sites, 1987.
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Government Accounting Office’s findings that race and ethnicity were the most significant
factors in deciding where to place landfills, waste and environmentally hazardous facilities.®
The report states that these siting decisions were not incidental, but the intentional result of
policies at all levels of government.'” In addition to its claims that minority communities “have
been and continue to be beset by poverty, unemployment[,] and problems related to poor
housing, education[,] and health,” the report argued that minority communities *“cannot afford
the luxury of being primarily concerned about the quality of their environment when confronted
by a plethora of pressing problems related to their day-to-day survival.”*

In 1994, the United Church of Christ Commission for Racial Justice issued an update of its 1987
report.*® The 1994 report found that the environmental burdens placed on minority communities
from toxic waste siting decisions had actually increased. According to the 1994 report, “people
of color were 47 percent more likely than whites to live near a commercial hazardous waste
facility” between 1980 and 1993.° Additionally, the 1994 report also found that the
concentration of minorities living in areas with commercial hazardous waste facilities had
increased from 25 to 31 percent between 1980 and 1993.% More than 20 years since the United
Church of Christ Commission for Racial Justice’s 1994 report, its findings may still hold
relevance today as environmental issues still impact minorities and low-income communities.

Defining Environmental Justice

There remains no uniformly accepted definition of “environmental justice.”?> The tension
between definitions centers on whether environmental justice should be measured in terms of
disproportional impact or the deliberate targeting of a group of people.

Professor Robert Bullard, a sociologist who is considered the grandfather of environmental
justice, defines environmental justice as:

%1d. at 13-21.
4.
8 1d. at xii.

9 Benjamin A. Goldman and Laura Fitton, Toxic Wastes and Race Revisited: An Update of the 1987 Report on the
Racial and Socioeconomic Characteristics of Communities with Hazardous Waste Sites, Center for Policy
Alternatives and the United Church of Christ, Commission for Racial Justice, (1994).

21d. at 2-4.
2.

%2 Nicholas C. Christiansen, Environmental Justice: Deciphering The Maze Of A Private Right Of Action, 81 Miss.
L.J. 843, 844-45 (2012). (citing Michael B. Gerrard, Preface to the Second Edition of THE LAW OF
ENVIRONMENTAL JUSTICE: THEORIES AND PROCEDURES TO ADDRESS DISPORPORTIONATE
RISKS, at xxxiii (Michael B. Gerrard & Sheila R. Foster eds., 2d ed. 2008)).
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[Alny policy, practice, or directive that, intentionally or unintentionally,
differentially impacts or disadvantages individuals, groups or communities based
on race or color; [as well as the] exclusionary and restrictive practices that limit
participation by people of color in decision-making boards, commissions, and
staffs.?

Other environmental justice advocates view environmental injustice as

occur[ing] when a particular social group is disproportionately burdened with
environmental hazards. An example of environmental injustice is environmental
racism ... [which] is the deliberate targeting of certain communities by rules,
regulations of government or corporate decisions, resulting in the
‘disproportionate exposure of toxic and hazardous waste on communities based
upon prescribed biological characteristics.” The people affected are systematically
excluded from the decisions that affect their communities.?*

Powerlessness is said to be an “underlying cause of environmental injustice, manifesting itself in
(1) the disproportionate siting of undesirable land uses in poor and minority communities, and
(2) the inequitable enforcement of environmental laws in these communities.”%

As noted above, EPA defines environmental justice as “the fair treatment and meaningful
involvement of all people regardless of race, color, national origin, or income with respect to the
development, implementation, and enforcement of environmental laws, regulations, and
policies.”?® “Fair treatment,” according to the EPA, “means that no group of people should bear
a disproportionate share of the negative environmental consequences resulting from industrial,
governmental and commercial operations or policies.”?” EPA further states that its goal is for all
people to “[enjoy] the same degree of protection from environmental and health hazards and
equal access to the decision-making process to have a healthy environment in which to live,
learn, and work.””® For purposes of this report, the Commission will make no distinction
between the competing definitions, but will apply the definition EPA uses to define
environmental justice.

28 Julia B. Latham Worsham, Disparate Impact Lawsuits Under Title VI, Section 602: Can a Legal Tool Build
Environmental Justice, 27 B.C. Envtl. Aff. L. Rev. 631, 636 (2000).

2 Yasmin Karimian, Environmental Injustice: The Bright-Line Solution, 5 Geo. J. L. & Mod. Critical Race Persp.
143, 144 (Fall 2013).

% R. Gregory Roberts, Environmental Justice and Community Empowerment: Learning from the Civil Rights
Movement, 48 Am U L Rev 229, 233 (1998).

% EPA, What is Environmental Justice, available at http://www.epa.gov/environmentaljustice/ (last updated May
12, 2016).

2.
B4,
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Environmental Justice as Federal Policy

Title VI of the Civil Rights Act, Executive Order 12,898 and Other
Environmental Statutes

Title VI and Environmental Justice

Title VI of the Civil Rights Act of 1964 provides a statutory basis for seeking relief from
discriminatory activity in federally funded programs or activities.?’ Section 601 of Title VI
provides that “no person in the United States shall, on the ground of race, color, or national
origin, be excluded from participation in, be denied the benefits of, or be subjected to
discrimination under any program or activity receiving federal financial assistance.”* Section
602 of Title VI directs agencies distributing federal funds to issue regulations implementing
Section 601, and mandates that these agencies create a mechanism for processing complaints of
racial discrimination.™

To establish a case of discrimination under Section 601, complainants challenging environmental
permitting decisions must demonstrate that the decision was motivated by intentional
discrimination. This requirement has proved to be a difficult burden for environmental justice
complainants to satisfy.*?

Section 602, however allows a violation to be established by proof of unintentional
discrimination or disparate impact, arguably a less stringent burden of proof. If the agency makes
a finding of disparate impact, Title VI allows for a federal agency to revoke, amend, or suspend a
permit issued to a state or local funding recipient, or to withhold federal funds from the state or
local permitting authority.*

2 42 U.S.C. § 2000d.
04,
3142 U.S.C. § 2000d-1.

%2 See Bean v. Southwestern Waste Mgmt. Corp., 482 F. Supp. 673, 680 (S.D. Tex. 1979). This case involved an
allegation of discrimination based on the citing of a solid waste facility in a minority community. The plaintiff
claimed that the siting decision constituted a violation of the equal protection clause and sought a preliminary
injunction stopping the siting of the solid waste facility in their community. (In a discrimination case, a plaintiff is
required to show that there is a discriminatory intent behind an action). To establish that that the siting decision had
was driven by a discriminatory intent, the plaintiff alleged that: (1) the decision was based on a pattern or practice of
discrimination, and (2) the decision amounted to discrimination because events leading up to the siting decision and
the historical placement of landfills in minority communities. To show intentional discrimination, the plaintiff relied
on statistical data. While the data was compelling at face value, the District Court ruled against the plaintiffs because
they were unable to provide sufficiently detailed factual information showing that the decision was based on
intentional discrimination.

%42 U.S.C. § 2000d-1.
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Poverty or Prejudice: Addressing the Arguments For and Against Using Title VI for
Environment Justice

Some critics are skeptical that disproportionate pollution in communities of color is a civil rights
issue, or that the demonstration of disparate impact alone justifies a legal claim of racism.%*
Many argue that Title VI is ineffective at addressing environmental injustice, pointing out that:

because Title VI only addresses discrimination based on ‘race, color, or national
origin,” the statute offers no remedy to communities which cannot make a prima
[facie] showing of a disproportionate demographic make-up, as compared to other
communities. Second, since Section 601 only prohibits intentional discrimination,
and post-Sandoval, it appears unlikely that Section 602 regulations are privately
enforceable, Title VI remedies are apparently unavailable to marginal
communities which cannot show that racial or ethnic discrimination drove the
actions of a Title VI recipient in choosing or approving the site.*®

Critics argue that the distribution of pollution is not a civil rights issue and can be explained by
market forces, and that any racial disparity in environmental quality is, therefore, a function of
poverty rather than prejudice.®® The market forces argument has two components: (1) the
distribution of environmental hazards is based on income and not race, and (2) environmental
discrimination claims are not actionable under civil rights law because being poor is not a
protected class.®” According to economics Professor Chris Timmins, the primary question to ask
when analyzing the market forces argument is whether “pollution was cited in disadvantaged
neighborhoods, or was an equitable siting process followed by population resorting that led to
the inequity” - in essence, which came first, the facility or the minority population?

In the Commission’s 2003 report, four Commissioners argued that “the decision to locate a
facility in a particular neighborhood often occurs long before significant numbers of racial and
ethnic minorities become residents of that community.”*® Citing Christopher Foreman, the four
Commissioners articulated that “the current demographic pattern in a given area may be

¥ Michael Fisher, Environmental Racism Claims Brought Under Title VI of the Civil Rights Act, 25 Envir. L. 285,
312 (1995).

% Scott Michael Edson, Title VI or Bust? A Practical Evaluation of Title VI of the 1964 Civil Rights Act as an
Environmental Justice Remedy, 16 Fordham Envir. L. Rev. 141, 172-73 (2004).

% 1d. at 291-92.

%7 See Vicki Been, Locally Undesirable Land Uses in Minority Neighborhoods: Disproportionate Siting or Market
Dynamics?, 103 Yale L.J. 1383, 1391 (1994).

% professor Chris Timmins, Briefing Transcript 2, p. 283.

% Statement of Commissioners Jennifer C. Braceras, Peter N. Kirsanow, Russell G. Redenbaugh, and Abigail
Thernstrom , Not in My Backyard: Executive Order 12,898 and Title VI as Tools for Achieving Environmental
Justice, U.S. Commission on Civil Rights 2003, pp. 181 — 85, available at
http://www.usccr.gov/pubs/envjust/ej0104.pdf.



https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=0103811432&pubNum=0001292&originatingDoc=I201a9c5149fd11dba16d88fb847e95e5&refType=LR&fi=co_pp_sp_1292_1386&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_1292_1386
https://1.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=0103811432&pubNum=0001292&originatingDoc=I201a9c5149fd11dba16d88fb847e95e5&refType=LR&fi=co_pp_sp_1292_1386&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_1292_1386
http://www.usccr.gov/pubs/envjust/ej0104.pdf
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misleading; the local ethnic mix at the time a facility was constructed may have differed
considerably, undermining the argument that racism underlay the original siting decision.”*® This
means that the siting process for these facilities occurred long before an increase in the minority
population in the surrounding community of these facilities.

According to supporters of the market forces argument, low income indivuduals often move to
communities near a facility that is alleged to emit pollution due to economic reasons. Roger
Clegg, president and general counsel of the Center for Equal Opportunity, stated that “one would
expect property to be cheaper [where these facilities are located] and that there are often
economic benefits for the nearby communty to businesses locating there.”*" Additionally,
supporters of the market forces argument suggest that “studies have revealed that poor and
minority populations sometimes cluster around existing industrial facilities, possibly due to low
property values.”*

Economists theorize that the population shift is explained by the Tiebout Sorting theory.*® The
Tiebout Sorting theory states that individuals vote with their feet to escape undesirable situations.
As it relates to environmental justice, individuals trade off the higher cost of housing in richer
communities free from pollution by moving to lower cost housing near polluting emitting
facilities to take advantage of local amenities and goods such as jobs.** According to Professor
Chris Timmins, “[t]his idea of Tiebout sorting provides an alternative explanation for the
disproportionate pollution exposure that characterizes environmental justice.”*®

Those who oppose this view believe that race, as opposed to poverty, is a better indicator of
where environmentally suspect facilities are sited.*® For example, in 2015, Professors Paul
Mohai and Robin Saha conducted research using a longitudinal study examining the hazardous
waste facility siting process in four decades after the passage of Title VI.*’ Their study found
that racial composition in geographic locations “tend to be a stronger independent predictor” of

“d.
*! Roger Clegg, Submitted Written Statement to the U.S. Commission on Civil Rights, p. 2.

%2 Statement of Commissioners Jennifer C. Braceras, Peter N. Kirsanow, Russell G. Redenbaugh, and Abigail
Thernstrom , Not in My Backyard: Executive Order 12,898 and Title VI as Tools for Achieving Environmental
Justice, U.S. Commission on Civil Rights 2003, pp. 181 — 85, available at
http://www.usccr.gov/pubs/envjust/ej0104.pdf.

*3 professor Chris Timmins, Briefing Transcript 2, p. 286.
“1d.
“1d.

“® See In Coal Blooded: Putting Profits Before People, National Association for the Advancement of Colored
People, Nov. 2012, p. 15, available at http://www.naacp.org/page/-/Climate/CoalBlooded.pdf.

*" paul Mohai, Robin Saha, Which Came First, People or Pollution? Assessing the Disparate Siting and Post-Siting
demographic Change hypotheses of Environmental Injustice, Environmental Research Letters, Nov. 18, 2015, pp.
15-16, available at http://iopscience.iop.org/article/10.1088/1748-9326/10/11/115008/meta.
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which areas would ultimately host a waste site.*® Racial minorities have also historically
represented a larger percentage of those living in poverty in the United States when compared to
their white counterparts.*® Actions adversely impacting the poor will almost invariably adversely
impact upon minority groups. In 2012, a Scientific American article reported that “[t]he greater
the concentration of Hispanics, Asians, African Americans or poor residents in an area, the more
likely that potentially dangerous compounds such as vanadium, nitrates and zinc are in the mix
of fine particles they breathe.”® Furthermore, waste disposal sites often establish near
communities with the least ability to resist, “exploit[ing] communities with little economic or
political power in “peripheral’ rural areas,” and thereby “deval[ue]” the health of low-income
people.>

For example, the North Carolina State Advisory Committee to the U.S. Commission on Civil
Rights found that 69 percent of all African Americans “live within 30 miles of power plants that
pollute the air with toxic Chemicals.”®> Marianne Engleman-Lado, senior attorney for
Earthjustice, told the Commission that permitting decisions to allow companies to build or
expand waste facilities in minority communities have over time “resulted in the gross
maldistribution of health hazards on the basis of race and ethnicity.”>* According to the Illinois
State Advisory Committee to the U.S. Commission on Civil Rights, “industrially produced toxic
waste and air pollutants are disproportionately concentrated in and around communities of color,
particularly Black, Latino, and American Indian populations.”® Likewise, a University of

“8 |d. It is important to note that racial and socioeconomic disparities decreased between 1970 through the 1990°s,
but the disparities still remained significant.

*% See Table 3, Historical Poverty Tables: People and Families — 1959 to 2014, U.S. Census Bureau, available at
http://www.census.gov/data/tables/time-series/demo/income-poverty/historical-poverty-people.html. See also Race
in America: Tracking 50 Years of Demographic Trends, Pew Research Center (Aug. 22, 2013), available at
http://www.pewsocialtrends.org/2013/08/22/race-demographics/.

Hispanic poverty was 3.1 times white poverty in 1976, but the gap narrowed to 2.6 times in 2011. The Asian-white
poverty gap has also narrowed: Asians are 1.2 times as likely as whites to be in poverty now, compared with 1.9
times as likely in 1987.

% Alan Barton, Toxic Communities: Environmental Racism, Industrial Pollution, and Residential Mobility, by
Dorceta E. Taylor, 55 Nat Resources J 236 (2014), available at
http://heinonline.org/HOL/LandingPage?handle=hein.journals/narj55&div=15&id=&page= (visited July 25, 2015).

d.

%2 Memorandum to the U.S. Commission on Civil Rights, North Carolina State Advisory Committee to the U.S.
Commission on Civil Rights (Apr. 7, 2016), infra Appendix C at 4.

%% Marianne Engleman-Lado, Briefing Transcript 2, p. 215.

% Memorandum to the U.S. Commission on Civil Rights, Illinois State Advisory Committee to the U.S.
Commission on Civil Rights (May, 2016), infra Appendix B at 3. (citing Waterhouse Testimony. Transcript - Civil
Rights and Environmental Justice in Illinois. Meeting of the IL Advisory Committee to the U.S. Commission on
Civil Rights. March 09, 2016. p. 15 lines 01-04 and p. 17 line 11-p.18 line 05) available at
http://www.usccr.gov/pubs/SAC_AdvisoryMemo.pdf.
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Minnesota study revealed that race is more indicative than income in determining who is most
affected by poor air quality.*®

Thus, the racial, economic, and social structures that shape environmental justice issues cannot
be treated as independent concerns but rather as structures that overlap and reinforce each other.
Additionally, in discussing the income and race of people who live in more polluted or
contaminated areas, as stated above, it is important to consider the racial and economic makeup
of a community prior to an industry’s establishment and the resulting impact of an established
industry on the community.®® In order to understand the impact of polluting facilities on
surrounding neighborhoods, the socioeconomic characteristics of a neighborhood at the time it
was selected to host a facility must be considered to determine “which came first - the people of
color and poor or the Locally Unwanted Land Uses (LULUS).”>’

Executive Order 12,898

In 1994, President Bill Clinton signed Executive Order 12,898, “Federal Actions to Address
Environmental Justice in Minority Populations and Low-Income Populations.”®® Executive
Order 12,898’s purpose, according to EPA, “is to focus federal attention on the environmental
human health effects of federal actions on minority and low-income populations with the goal of
achieving environmental protection for all communities.”* The Executive Order requires federal
agencies to focus on environmental justice by requiring agencies to:

make achieving environmental justice part of its mission by identifying and
addressing ... disproportionately high and adverse human health or environmental
effects of its programs, policies, and activities on minority populations and low-
income populations in the United States and its territories and possessions” to “the
greatest extent practicable and permitted by law.®

*® Lara P. Clark, Dylan B. Millet and Julian P. Marshall, National Patterns in Environmental Justice and Inequality:
Outdoor NO2 Air Pollution in the United States, available at
http://journals.plos.org/plosone/article?id=10.1371/journal.pone.0094431.

*® Vicki Been, Locally Undesirable Land Uses in Minority Neighborhoods: Disproportionate Siting or Market
Dynamics?, 103 Yale L J 1383 (1994), available at http://www.jstor.org/stable/797089.

> |d. Barney Warf, ed., Locally Unwanted Land Uses (Encyclopedia of Geography 2010) (Locally Unwanted Land
Uses are “facilit[ies] whose siting is resisted by local residents,” including “hazardous waste repositories, landfills,
power plants, highways, and other projects that pose an environmental or health risk”).

%8 Exec. Order No. 12,898, 3 C.F.R. § 859 (1995), reprinted as amended in 42 U.S.C. § 4321 (hereinafter “Exec.
Order No. 12,898™).

% EPA, Summary of Executive Order 12,898 — Federal Actions to Address Environmental Justice in Minority
Populations and Low-Income Populations, available at https://www.epa.gov/laws-regulations/summary-executive-
order-12898-federal-actions-address-environmental-justice (last updated Nov. 16, 2015).

4.
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To accomplish its goal, the Executive Order mandates federal agencies to collect data on the
health and environmental impact of their programs and activities on minority and low-income
populations.®* Executive Order 12,898 also requires consideration of environmental justice in
siting and permitting decisions.® “Siting decisions” are decisions “to locate a facility in a
particular place or community. “Permitting decisions” are under what environmental
restrictions or regulations a facility may operate.®* Even though Executive Order 12,898 has the
“goal of achieving environmental protection for all communities,” it disclaims its enforceability
by stating that it does not create any substantive or procedural rights that are enforceable at
law.®®

163

Other Permitting Statutory and Regulatory Authorities

EPA has a wide-range of statutory authority to oversee or regulate activities that impact human
health. EPA initially viewed its traditional authorities as being in conflict with its environmental
justice and Title VI obligations. In 2000, EPA’s Office of General Counsel issued a
memorandum exploring some of these statutory authorities and their use in achieving
environmental protection for all communities.®® Of relevance to the Commission’s examination
of coal ash, the memorandum advocated the use of the Resource Conservation and Recovery Act
(“Solid Waste Disposal Act” or “RCRA”) as a tool to consider the environmental justice impacts
from the disposal of solid waste.®” RCRA authorizes EPA to regulate the generation,
transportation, treatment, storage, and disposal of hazardous wastes, and the management and
disposal of solid waste.

%1 Exec. Order No. 12,898, §§ 1-101. The Council on Environmental Quality defines low-income populations based
on the annual statistical poverty thresholds from the Census Bureau’s Current Population Reports. “Minority” is
defined as anyone who is American Indian or Alaska Native, Asian or Pacific Islander, black (non-Hispanic origin),
or Hispanic. “Minority populations” are identified where “the minority population of an affected area exceeds 50
percent or the minority population percentage of the affected area is meaningfully greater than the minority
population percentage in the general population.” Council on Environmental Quality, Guidance Under the National
Environmental Policy Act, December 1997, Appendix A, “Guidance for Federal Agencies on Key Terms in
Executive Order 12898,” p. 25. See, e.g., EPA, Response to the Commission’s Interrogatory Question, 43, April
2002 [hereinafter EPA, Response to Interrogatory Question].

%2 See generally Exec. Order 12,898.

8 U.S. Comm’n on Civil Rights, Not in My Backyard: Executive Order 12,898 and Title VI as Tools for Achieving
Environmental Justice, Oct. 3, 2003, at 1, available at http://www.usccr.gov/pubs/envjust/ej0104.pdf. (citing The
Law of Environmental Justice: Theories and Procedures to Address Disproportionate Risks, 469-77 (Michael B.
Gerrard et al. eds., 2nd ed. 2008.).

*1d.
% See generally Exec. Order 12,898.

% Memorandum from Gary Guzy, General Counsel, to Steven Herman, Assistant Administrator, Office of
Enforcement and Compliance Assistance, EPA Statutory and Regulatory Authorities Under Which Environmental
Justice Issues May Be Addressed in Permitting (Dec. 1, 2000) (reprinted at Gail C. Ginsberg, Environmental Justice
and Title VI of the Civil Rights Act of 1964, June 2002, SG101 ALI-ABA 1009 at *1019-1034).

1d.
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The memorandum discusses the scope of EPA’s authority to address environmental justice issues
within the context of the Solid Waste Disposal Act.®® In 1995, the Environmental Appeals Board
(“the Board”) held:

when [an EPA] Region has a basis to believe that operation of the facility may
have a disproportionate impact on a minority or low-income segment of the
affected community, the Region should, as a matter of policy, exercise its
discretion to assure early and ongoing opportunities for public involvement in the
permitting process.

The Board also found that RCRA allows EPA to “tak[e] a more refined look at its health and
environmental impacts assessment in light of allegations that operation of the facility would have
a disproportionately adverse effect on the health or environment of low-income or minority
populations.”” The memorandum explains that “[sJuch a close evaluation, could, in turn, justify
permit conditions or denials based on disproportionately high and adverse human health or
environmental effects, while ‘a broad analysis might mask the effects of the facility on a
disparately affected minority or low-income segment of the community.”"*

Implementation of Environmental Justice by EPA

EPA’s mission is to protect human health and the environment.”> EPA advances its mission
through various program offices dedicated to developing policies and enforcing specific federal
environmental laws. For example, EPA has a specific program office dedicated to developing
policies on and enforcing the Clean Air Act. Additionally, EPA has ten regional offices
throughout the United States and a headquarters office in Washington, D.C. The regional offices
are responsible for ensuring that states within its region are complying with federal
environmental laws and policies.

% |d. (citing Chemical Waste Management, Inc., 6 E.A.D. 66, 1995 WL 395962 (1995)).
% Chemical Waste Management, Inc., 6 E.A.D. 66, 1995 WL 395962 (1995).

“1d.

™ |d. supra n. 66 at 16.

"2 EPA, Learn about the Environmental Justice, available at https://www.epa.gov/environmentaljustice/learn-about-
environmental-justice (last updated Mar. 29, 2016).
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Available in color at https://www.epa.gov/aboutepa/visiting-regional-office.

As part of its mission, EPA is tasked with protecting all Americans “from significant risks to
human health and the environment where they live, learn[,] and work.””® EPA has also been
directed to provide all Americans with “access to accurate information sufficient to effectively”
to allow them to “participate in managing human health and environmental risks.”’* These
protections, as mandated through EPA’s environmental justice directives, apply to all persons
regardless of race, color, national origin, or income.”

Within EPA, there are multiple offices responsible for carrying out the agency’s environmental
justice directives. Two offices within the EPA share primary responsibility for promoting and
ensuring environmental justice: the Office of Environmental Justice and the External
Compliance Division within the Office of Civil Rights. Both of these offices have overlapping
jurisdiction over environmental justice issues, but each office promotes environmental justice in
a different manner. Additionally, anyone who has participated in the issuance of a permit may
ask the Environmental Appeals Board to review any condition of that permit, including whether
that permit complies with Executive Order 12,898. EPA also maintains a federal advisory
committee on environmental justice issues known as the National Environmental Justice

™ Our Mission and What We Do, Environmental Protection Agency, available at
https://www.epa.gov/aboutepa/our-mission-and-what-we-do.

“1d.

" Environmental Justice, Environmental Protection Agency, available at https://www.epa.gov/environmentaljustice.
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Advisory Council. Finally, EPA has established an environmental justice coordinator within each
of the regions.

Office of Environmental Justice

EPA’s Office of Environmental Equity, the precursor to the Office of Environmental Justice, was
established in 1992.7° In 1994, as part of implementing Executive Order 12,898, EPA renamed
the Office of Environmental Equity to the Office of Environmental Justice and placed it under
the purview of the Office of Enforcement and Compliance Assurance. The Office of
Environmental Justice, has 22 full-time employees and Fiscal Year 2016 budget of $4.5 million,
and is charged with promoting environmental justice in EPA’s programs, polices, and actives.’’
The Office of Environmental Justice has an environmental justice coordinator and offices in each
of EPA’s ten regions. Additionally, the Office of Environmental Justice coordinates with EPA’s
program offices to distribute and provide grants, awards, and programs to increase cooperation
between various EPA stakeholders to advance EPA’s environmental justice directives.

The Office of Environmental Justice’s Small Grants Program is one of the most prominent
programs in the Office of Environmental Justice. The Small Grants Program supports and
empowers collaborative partnerships and communities to work on solutions to local
environmental and public health issues.”® Since 1994, the Small Grants Program has awarded
more than $24 million in funding to over 1,400 community-based organization and local and
tribal organizations working with communities facing environmental justice issues.”

The Office of Environmental Justice also runs the Environmental Justice Collaborative Problem-
Solving Cooperative Agreement Program.?® This program provides EPA funding for projects
addressing local environmental and public health issues within an affected community.®* This
program aims to promote environmental justice goals by promoting collaboration between
various stakeholders ranging from communities to industry.

EPA’s Office of Environmental Justice has also worked to make “substantial progress over the
past eight years furthering the inclusion of environmental justice considerations throughout

"8 Basic Information, EPA, available at http://www.epa.gov/environmentaljustice/basics/index.html.

" EPA Comments in Response to Commission Interrogatories [hereinafter EPA Comment Sheet], infra Appendix D
p. 205.

"8 Environmental Justice Small Grants Program, EPA, available at
http://www.epa.gov/environmentaljustice/grants/ej-smgrants.html.

®d.

8 EJ Collaborative Problem-Solving Cooperative Agreements Program, EPA, available at
http://www.epa.gov/environmentaljustice/grants/ej-cps-grants.html.
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EPA’s business practices.”® For example, in 2011, EPA released its final draft of Plan EJ
2014.%* According to then-EPA Administrator Lisa Jackson, “Plan EJ 2014 offers a road map
that will enable [EPA] to better integrate environmental justice and civil rights into our
programs, policies[,] and daily work.” Administrator Jackson stated that EJ 2014 is “critical” for
advancing environmental justice in “rulemaking, permitting, compliance and enforcement,
community-based programs[,] and EPA’s work with other federal agencies.” Administrator
Jackson stated that the plan also “establishes milestones” designed to aid EPA in addressing the
needs of “overburdened neighborhoods” through “decision making, scientific analysis[,] and
rulemaking.”® EPA states that some accomplishments of Plan EJ 2014 include the release of
EJScreen - an environmental justice screening and mapping tool. The Commission notes that
EJScreen is difficult to use. In order to generate an environmental justice analysis, the user has to
mark a location and then run a report. EJScreen provides percentages for environmental
indicators, demographic indicators and an “EJ Indexes.” The website does not explain what these
terms mean or what they show. EPA made a user’s guide for EJScreen available on June 16,
2016. The user’s guide also does not explain what the terms are or what the particular reports
show.

EPA also released EJ Legal tools, which identifies key legal authorities for EPA policy makers to
consider, and its Technical Guidance for Assessing Environmental Justice in Regulatory
Analysis - a guideline designed to aide EPA analysts “evaluate potential environmental justice
concerns associated with EPA rulemaking actions.”® EPA released its most current Technical
Guidance for Assessing Environmental Justice in Regulatory Analysis in June 2016.%"

EPA’s Office of Environmental Justice also plans to build off of EJ 2014 by releasing Plan EJ
2020. EPA states that Plan EJ 2020 “will focus on a set of priorities that [EPA] has identified for
high-level attention [for the years 2016 - 2020] to strategically move EPA’s environmental
justice practice to the next level.”® According to EPA, Plan EJ 2020’s priorities are centered
around three goals:

1. “Deepen environmental justice practices within EPA programs to improve the health and
environment of overburdened communities;”

% EPA Comment Sheet, infra Appendix D, p. 205.

8 Plan EJ 2014, U.S. EPA (Sep. 2011), available at
http://nepis.epa.gov/Exe/ZyPDF.cqi/P100DFCQ.PDF?Dockey=P100DFCQ.PDF.

% 1d.
8 EPA Comment Sheet, infra Appendix D, p. 205.

8 Technical Guidance for Assessing Environmental Justice in Regulatory Analysis, EPA (June 2016), available at
https://www.epa.govi/sites/production/files/2016-06/documents/ejtg 5 6 16 v5.1.pdf.

8 plan EJ 2020, U.S. EPA, available at https://www.epa.gov/sites/production/files/2016-
05/documents/052216 ej 2020 strategic_plan_final 1.pdf.
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2. “Work with partners to expand our positive impact with overburdened communities;” and

3. “Demonstrate progress on significant national environmental justice challenges.”®
Furthermore, EPA has developed a program called the “Making a Visible Difference in
Communities” initiative to help directly address environmental justice issues with
communities.®® EPA states that this effort “provides coordinated and targeted technical expertise
and resources to overburdened communities and supports their efforts to improve environmental
outcomes.”"*

Office of Civil Rights

The Office of Civil Rights is located under the EPA’s Office of the Administrator. The Office of
Civil Rights “enforces federal civil rights laws that prohibit discrimination against members of
the public by recipients of EPA funds.”® It also provides guidance in executing the agency’s
equal opportunity programs and provides policy and technical assistance.”® Additionally, the
Office of Civil Rights manages several EPA programs and projects including: the External
Complaints and Compliance Program, Employment Complaints Resolution, Affirmative
Employment Analysis and Accountability, and Reasonable Accommodation.®* According to
EPA, “[w]hile OCR retains the primary authority and responsibility for carrying out the civil
rights program, the orders clearly emphasize a “One-EPA” commitment with the support of a
network of Deputy Civil Rights Officials (DCROs) established under the Orders to support the
civil rights mission and ensure its success throughout EPA.”%®

As relevant to this report, the Office of Civil Rights External Compliance Program is responsible
for ensuring that recipients of EPA financia