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Chairman Walden, Ranking Member Eshoo, and members of the Subcommittee, thank you for 

inviting me to share the wireless industry’s perspective on the importance of an open Internet.   

At the outset, I want to be clear:  America’s wireless industry fully supports an open Internet, 

and the mobile Internet is open today. Wireless users demand it and in a marketplace where 

competition has never been more vigorous or barriers to switching lower, mobile broadband 

providers know that providing consumers with a robust, reliable, open Internet experience is a 

business imperative.  

A Strong Foundation.  More than twenty years ago, wireless communications was very new and 

did not fit cleanly in the FCC’s traditional Title II telephone rules.  Future investment and 

innovation were in jeopardy because of substantial federal and state regulatory overhang.  

Congress acted decisively in 1993, establishing a federal mobile-specific regulatory approach 

under Section 332 of the Communications Act with clear rules for mobile voice services and 

other mobile offerings.   

Under this successful regime, the wireless industry has grown from a luxury product to a key 

driver of economic growth upon which nearly every American relies.  For 44 percent of 

Americans, their only phone is their mobile phone, and the wireless industry is now larger than 

the agriculture, hospitality, automotive and airplane industries.
1
  Prices per megabyte have fallen 

99 percent from 2005 to 2013,
2
 and mobile broadband use has grown 51 times over since 2008.

3
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We all benefit from faster speeds, more services, and lower prices, as well as innovative devices 

and applications unimagined and unforeseen a decade or even a year ago.  The U.S. wireless 

ecosystem is envied around the world as mobility is now at the forefront of American-driven 

innovation in the health, automotive, payment, and education fields.  Small businesses that 

incorporate mobility are witnessing revenues growing twice as fast, and work forces are growing 

eight times faster than their non-mobile peers.
4
  Mobility has never been more central to our 

nation’s global competitiveness and our future. 

A Clear Opportunity.  Congress has the opportunity to provide the same regulatory stability for 

broadband as it did for all of mobility in 1993.  We face significant regulatory uncertainty and 

ongoing legal debate over the FCC’s authority over broadband and network management.  We 

greatly appreciate this Committee’s work and foresight with today’s hearing to develop a solid 

regulatory foundation for future innovation and investment in mobile broadband with common 

sense net neutrality provisions that provide certainty for all affected stakeholders.  The need for 

clarity is felt by all, from large to small, including regional and small providers serving the most 

rural and remote parts of our country, from eastern Oregon to central Kentucky to rural North 

Carolina.  

The draft bill is an excellent start and offers a reasonable path toward ensuring the preservation 

of an open Internet with real, enforceable requirements.  Properly crafted legislation will 

guarantee the protections the President has called for and would allow mobile broadband 

providers to continue to invest billions, create jobs, and bring innovative products to all 

Americans.  

Importantly, we do not ask that wireless be exempt from any new laws, only that any new 

requirements reflect our industry, our technology, and our inherent differences.  It is vital that 

any legislation is sufficiently flexible to preserve the competition, differentiation, and innovation 

mobile consumers’ enjoy and reflect the unique, sometimes millisecond by millisecond technical 
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challenges that wireless networks face as they provide service to America’s 350 million wireless 

subscribers.   

The FCC’s Parallel Path.  While we are optimistic that the process on the Hill will enhance the 

wireless experience for all Americans, we have significant reservations with the path currently 

contemplated by the FCC.  This is at least the third time the FCC has tried to establish 

jurisdiction over net neutrality.  Unfortunately, it appears the Commission may yield to ill-

conceived calls for “platform parity” by imposing 1930s-era wired rules on wireless broadband 

services. CTIA believes the application of Title II, in any form, to wireless broadband would 

harm consumers and our economy, and is counter to the framework for mobile services Congress 

established in 1993.  We view the Commission’s apparent decision to move forward based on 

Title II as another missed opportunity.  The Commission could achieve all of its public policy 

objectives with mobile-specific rules under Section 706 of the Communications Act:  a path the 

D.C. Circuit clearly signaled could withstand judicial scrutiny if properly structured.  

Nonetheless, the Commission appears poised to move forward under Title II even though the 

reality is that Title II was designed for another technology and another era, an era in which 

competition was largely non-existent and innovation came slowly, if it came at all.  Rules 

designed for homes with a single black rotary phone and families waiting until after 11 pm 

before they could affordably make long distance calls:  No choice, just voice, and highly 

regulated prices.   

Mobile is Different.  America’s wireless industry is the exact opposite.  Much of the credit for 

that goes to CTIA’s members, whose investment, innovation, and relentless competitive drive 

has made high-quality wireless service available to nearly every American. This amazing 

evolution in the way we communicate, access the Internet, and conduct business has occurred at 

a pace dramatically faster than the speed at which traditional wired service or electricity – 

services regulated under Title II or Title II-like, utility-style regimes with their origins in the 

Interstate Commerce Act of 1887 – became available across the country.  

Given our industry’s great success with mobile broadband outside of Title II, we have significant 

concerns with how Title II – and its 1000 rules and 682 pages of regulation – would apply to the 

dynamic mobile broadband space.  Any new rules must be mobile-specific and designed for our 



networks, not superimposed on them, because mobile broadband is different.  Encouragingly, 

over two thirds of Americans agree that wireless services should not be subject to same exact 

requirements as wired broadband options. 

I want to highlight four key differences that explain why.  First, mobile services are technically 

different, completely dependent upon limited spectrum resources requiring nimble and dynamic 

network management to deliver service to consumers on the go.
5
  There is more bandwidth in a 

single strand of fiber than in all of the spectrum allocated for commercial mobile services.  In 

recognition of its fundamental technical differences, some have suggested that mobile broadband 

could be accommodated solely through a reasonable network management exception.  While 

reasonable network management is a necessity for mobile wireless, that approach would not fully 

reflect the significant additional differences that characterize the mobile broadband industry. 

Second, we are competitively different:  More than 8 out of 10 Americans can choose from 4 or 

more mobile broadband providers.
6
  This fierce competition is driving new services, offerings, 

differentiation and options like Music Freedom and Sponsored Data that benefit consumers. No 

one wants a one-size-fits-all mobile Internet experience.  A competitive market also drives 

sustained investment.  Relying on mobile-specific open Internet rules, the wireless industry has 

invested $121 billion over the last four years alone.
7
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Third, we are evolutionarily different.  Wireless is still an early stage technology.  4G networks 

are less than 5 years old, the modern smartphone only 7, and we are just beginning to see options 

like VoLTE, LTE Broadcast, LTE Advanced as well as the promise of the next generation of 

wireless, 5G.  The need for a mobile specific approach with respect to new connected life 

applications is particularly clear as the network management requirements for such services are 

still in development.  For instance, General Motors recently explained that “neither we nor our 

mobile network operator suppliers can predict all of the techniques that may need to deliver 

[connected car] services to our customers.”
8
  The risk of applying wired rules on wireless 

services “would … constrain the innovation [GM is] seeking to provide.” 

And fourth, and potentially most relevant for today’s discussion, mobile broadband is legally 

different. In 1993, Congress in section 332 exempted non-voice services – private mobile radio 

services (PMRS) like mobile broadband – from common carriage regulation.
9
  It did so 

unambiguously, saying those services “shall not” be subject to common carriage obligations.  

Based on this clear articulation of congressional intent, the Commission itself has repeatedly 

found that wireless broadband service may not be classified as a common carriage service. And 

the U.S. Court of Appeals has twice held that “Mobile-data providers are statutorily immune, 

perhaps twice over, from treatment as common carriers.”
10

 This clear line of precedent 

underscores the riskiness of a Commission attempt to classify broadband as a Title II service 

now.
11

 

                                                                                                                                                                                           

releases/detail/1214/; U.S. Cellular Reports third Quarter 2014 Results (Oct. 31, 2014), 

http://investors.uscellular.com/news/news-release-details/2014/US-Cellular-reports-third-

quarter-2014-results/default.aspx; Jennifer Fritsche, Quick And Dirty: Q4 2014 Big 4 Wireless 

Preview, Wells Fargo Equity Research (Jan. 14, 2015).  

8
 General Motors Ex Parte, FCC GN Docket 14-28 (Oct. 9, 2014), 

http://apps.fcc.gov/ecfs/document/view?id=60000972470.  

9
 See appended White Paper, “Section 332’s Bar Against Common Carrier Treatment of Mobile 

Broadband:  A Legal Analysis” at 9. 

10
 Cellco P’Ship v. FCC, 700 F.3d 534, 538 (D.C. Cir. 2012); see also Verizon v. FCC, 740 F.3d 

623, 650 (D.C. Cir. 2014). 

11
 Suggestions that the regulatory framework for CMRS, or mobile voice services, is an 

appropriate comparison for the Commission’s desired Title II with forbearance approach is 

misguided and misunderstand Congress’s clear direction in 1993.  Broadband Internet access and 

CMRS are fundamentally different services governed by disparate Congressional provisions.  

http://ir.ntelos.com/press-releases/detail/1214/
http://investors.uscellular.com/news/news-release-details/2014/US-Cellular-reports-third-quarter-2014-results/default.aspx
http://investors.uscellular.com/news/news-release-details/2014/US-Cellular-reports-third-quarter-2014-results/default.aspx
http://apps.fcc.gov/ecfs/document/view?id=60000972470


The Significant Risk of Title II.  Accordingly, if the Commission proceeds down the Title II path, 

the wireless industry will have no choice but to look to the Court of Appeals for a remedy. Given 

the clarity of Section 332, and years of FCC and judicial precedent, we have every confidence 

we would prevail in such an effort,
12

 but it is not our preferred course. Litigation inevitably 

involves more delay and uncertainty, an outcome that is antithetical to investment and the fast-

paced technological evolution of the U.S. wireless industry.  Consumers would be harmed as we 

would all lose a year, if not much longer, in regulatory limbo.  This harm may be particularly 

acute for rural consumers, as a collection of regional providers explained that “[a]pplying an 

outdated and backward-looking Title II common-carriage regime to our services would … stifle 

innovation and investment and would do a disservice to rural America.”
13

   

                                                                                                                                                                                           

The use of the Commission’s “forbearance” authority to impose expansive new regulatory 

mandates, rather than to remove existing regulation, would upend the deregulatory purposes for 

which Congress enacted the forbearance provisions in Section 332(c).  In 1993, Congress 

directed the Commission to apply some Title II common-carrier mandates on CMRS mobile 

voice services.  In sharp contrast, and at the same time, Congress expressly prohibited the 

Commission from treating services like mobile broadband as common carrier offerings subject to 

Title II. There is a vast difference between applying Title II’s obligations to voice CMRS 

offerings, as Congress directed, and applying such mandates to mobile broadband, contrary to 

Congress’s clear directive.  Further, the very use of forbearance to establish a new affirmative 

regulatory mandate for services that have never before been subjected to Title II turns Congress’ 

statutory design on its head.  Forbearance was designed as a deregulatory tool:  The very term 

“forbear” means to “restrain an impulse to do something” or “refrain.” This, of course, is what 

the Commission did with respect to CMRS under Section 332(c) – it reduced and eliminated 

existing regulation.  There is no evidence whatsoever that Congress intended the Commission to 

use forbearance as a key tool in applying Title II to services that never were subject to common 

carrier regulation.  Reclassifying broadband as Title II and then forbearing is a regulatory path 

that only Congress, not the Commission, could pursue. 

12
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As leaders across the globe are trying to replicate our mobile success and embrace 5G, this is the 

exact wrong time to inject uncertainty into our nation’s efforts.  We risk falling behind when the 

stakes have never been higher for our future connected life and global competitiveness.  

After more than a decade of debate, the better approach would be for Congress to act and set the 

ground rules for a generation of new investment, allowing us to get these questions behind us so 

that we all can turn to pressing bipartisan issues like spectrum policy and modernization of the 

Communications Act. These key steps will ensure that the United States remains the most 

dynamic, innovative, and open mobile ecosystem in the world.  

Thank you for the opportunity to appear on today’s panel. I look forward to your questions. 

 

 

 

 

 

 
  



 
 
 
 
 
 
 
 
 
 

SECTION 332’S BAR AGAINST COMMON CARRIER 

TREATMENT OF MOBILE BROADBAND: A LEGAL ANALYSIS 
 
 
 

December 22, 2014 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Michael F. Altschul Adam D. Krinsky 

Scott K. Bergmann Russell P. Hanser 

Krista L. Witanowski WILKINSON BARKER KNAUER, LLP 
®

 

CTIA – THE WIRELESS ASSOCIATION 2300 N Street, NW, Suite 700 

1400 16
th 

Street, NW, Suite 600 Washington, DC 20037 

Washington, DC  20036 

Michael K. Kellogg Scott 

H. Angstreich KELLOGG, 

HUBER, HANSEN, 

TODD, EVANS & FIGEL, P.L.L.C. 

Sumner Square 

1615 M Street, NW, Suite 400 

Washington, DC  20036 



– ii –  

TABLE OF CONTENTS 
 
INTRODUCTION ...................................................................................................................... 1 

I. THE ACT PROHIBITS THE COMMISSION FROM SUBJECTING MOBILE 

BROADBAND TO COMMON CARRIER MANDATES ................................................ 2 
 

A. Mobile Broadband is Not CMRS. ............................................................................... 2 
 

B. Mobile Broadband is Not the “Functional Equivalent” of CMRS. ........................... 13 

C. Mobile Broadband is PMRS and Immune From Common Carrier Regulation. ....... 18 
 

II. MOBILE BROADBAND IS AN INTEGRATED INFORMATION SERVICE WITH 

NO SEPARATE “TELECOMMUNICATIONS SERVICE” COMPONENT ................ 19 
 

III.  THE ACT BARS ANY “HYBRID” RECLASSIFICATION APPROACH TO MOBILE 

BROADBAND ................................................................................................................. 21 

A. Section 332 Prohibits the Commission From Subjecting a Hybrid “Service” to 

Common Carrier Mandates ....................................................................................... 22 
 

B. Section 3 Precludes the Commission From Pursuing The Hybrid Approach ........... 24 
 

CONCLUSION ........................................................................................................................ 26 



 

INTRODUCTION 
 

While CTIA – The Wireless Association
® 

(“CTIA”) and its members are committed to 

preserving an open mobile Internet, any new rules in this area must rest on a solid legal 

foundation – one that is consistent with the Communications Act of 1934, as amended (the 

“Act”) and will withstand judicial scrutiny.  And on one point in particular, the Act is clear: 

Under Section 332, mobile broadband may not, under any circumstances, be subjected to 

common carrier treatment under Title II.  The Commission may move forward to help preserve 

an Open Internet pursuant to section 706, but may not legally apply Title II mandates to mobile 

broadband services. 

Specifically, Section 332 erects barriers to common carrier regulation of mobile 

broadband that extend beyond the restrictions that other provisions of the Act establish for 

broadband offerings generally.  Moreover, this bar applies regardless of whether the Commission 

wrongly reverses 15 years of precedent and declares that the broadband offering sold to end 

users includes a distinct telecommunications service or if it pursues a “hybrid” approach that, for 

the first time, identifies a distinct “service” purportedly offered to edge providers and declares 

that to be a telecommunications service. 

Several parties attempt to read the Section 332 prohibition out of the statute, articulating 

far-fetched theories under which the provision simply does not mean what it says.  Their 

arguments are not properly addressed in this proceeding, as the Commission has not provided 

any notice to support the legislative rules they seek here.  In any event, those arguments cannot 

be squared with the statutory text or this Commission’s decisions.  As the Commission held 20 

years ago and the D.C. Circuit has confirmed, Congress intended only mobile offerings that 

mimic traditional telephone service to be subject to common carrier treatment.  All other mobile 

offerings, including mobile broadband, are “private” offerings, for which Section 332 expressly 
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prohibits common carrier treatment.  There is thus no lawful basis for subjecting mobile 

broadband offerings to common carrier obligations. 

I. THE ACT PROHIBITS THE COMMISSION FROM SUBJECTING MOBILE 

BROADBAND TO COMMON CARRIER MANDATES 
 

Section 332(c) forbids the Commission from subjecting services that are not CMRS or 

the functional equivalent thereof to common carrier mandates.  Section 332(c)(2) provides that 

the Commission “shall not” treat any private mobile service (“PMRS”) provider “as a common 

carrier for any purpose.”   47 U.S.C. § 332(c)(2).  Section 332(d)(3), in turn, defines PMRS as 

“any mobile service … that is not a commercial mobile service or the functional equivalent of a 

commercial mobile service, as specified by regulation by the Commission.” Id. § 332(d)(3). 

Thus, the Commission may only subject mobile broadband services to Title II if those 

services are commercial mobile services (“CMRS”) or the functional equivalent of CMRS.  As 

detailed below, they are not. 

A. Mobile Broadband is Not CMRS. 
 

Section 332(d) defines CMRS as an “interconnected service” made available for profit to 

a substantial portion of the public, id. § 332(d)(1), and defines “interconnected service” to mean 

“service that is interconnected with the public switched network (as such terms are defined by 

regulation by the Commission),” id. § 332(d)(2). 

The Commission first interpreted the key terms CMRS and PMRS in 1994’s Second 

CMRS Order.  Implementation of Sections 3(n) and 332 of the Communications Act; Regulatory 

Treatment of Mobile Services, 9 FCC Rcd 1411, 1434 ¶ 54 (1994) (“Second CMRS Order”).  In 

defining the “public switched network” component of the CMRS definition, the Commission 

emphasized that Congress was referring to the traditional telephone network: 

[A]ny switched common carrier service that is interconnected with 

the traditional local exchange or interexchange switched network 
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will be defined as part of that network for purposes of our 

definition of “commercial mobile radio services.” 

 
. . . We agree . . . that use of the North American 

Numbering Plan by carriers providing or obtaining access to the 

public switched network is a key element in defining the network 

because participation in the North American Numbering Plan 

provides the participant with ubiquitous access to all other 

participants in the Plan. 

 
Id. at 1436-37 ¶¶ 59-60 (emphases added).  Accordingly, in section 20.3, the Commission 

defined “public switched network” to mean “[a]ny common carrier switched network . . . 

including local exchange carriers, interexchange carriers, and mobile service providers, that use 

the North American Numbering Plan in connection with the provision of switched services.” 47 

C.F.R. § 20.3.1
 

 
More recently, in 2007, the Commission explained that Section 332(c) and its 

implementing rules barred it from classifying mobile broadband as common carriage.  It first 

found that “mobile wireless broadband Internet access service does not fit within the definition 

of ‘commercial mobile service’ because it is not an ‘interconnected service.’” Appropriate 

Regulatory Treatment for Broadband Access to the Internet over Wireless Networks, Declaratory 

Ruling, 22 FCC Rcd 5901, 5916-17 ¶¶ 41-43 (2007) (“Wireless Broadband Order”).  The 

Commission reiterated its 1994 determinations that the CMRS definition requires 

“interconnect[ion] with the traditional local exchange or interexchange switched network,” and 

that “‘use of the North American Numbering Plan by carriers providing or obtaining access to 

the public switched network is a key element in defining the network.’” Id. at 5917 ¶ 44, quoting 
 
 

1 
This language unequivocally rebuts Vonage’s suggestion, Letter from William B. Wilhelm, 

Counsel for Vonage Holdings Corp., to Marlene H. Dortch, Secretary, FCC, GN Docket Nos. 

14-28, 10-127 at 6 (Dec. 11, 2014) (“Vonage Letter”), that the Commission “explicitly rejected” 

an interpretation linking the CMRS definition to voice services traversing the traditional 

telephone network. 



– 4 –  

Second CMRS Order, 9 FCC Rcd at 1436-37 ¶¶ 59-60.  Because “[m]obile wireless broadband 

Internet access service in and of itself does not provide this capability to communicate with all 

users of the public switched network,” it “does not meet the definition of ‘interconnected 

service,” and therefore is not CMRS. Wireless Broadband Order at 5917-18 ¶ 45, citing 47 

C.F.R. § 20.3.  The Act calls for common carrier treatment only of CMRS, not of PMRS, and 

thus precludes such treatment for mobile broadband.  Id. at 5919-20 ¶¶ 48-51.  While the 

Commission noted that, in the Second CMRS Order, it had stated that the public switched 

network was “‘continuously growing and changing because of new technology and increasing 

demand,’” the Commission held that both “section 332 and [its] implementing rules did not 

contemplate wireless broadband Internet access service as provided today.”  Id. at 5918 ¶ 45 

n.119. 

The Commission reiterated this core point under Chairman Genachowski, stating in a 

 
2012 brief to the D.C. Circuit that “CMRS is defined as a mobile service that is ‘provided for 

profit,’ ‘interconnected’ to the public switched telephone network.” Brief for Respondents, 

Cellco P’ship v. FCC, Case Nos. 11-1135, 11-1136, at 7 (D.C. Cir. Mar. 8, 2012) (emphasis 

added). 

The D.C. Circuit has twice confirmed that Section 332, as long interpreted by this 

Commission, precludes the Commission from regulating mobile broadband as common carriage. 

First, in the 2012 Cellco decision on data roaming, the court explained that “section 332 specifies 

that providers of ‘commercial mobile services,’ such as wireless voice-telephone service, are 

common carriers, whereas providers of other mobile services are exempt from common carrier 

status.” Cellco P’Ship v. FCC, 700 F.3d 534, 538 (D.C. Cir. 2012).  The court determined that 

this framework erects a “statutory exclusion of mobile-internet providers from common carrier 
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status.” Id. at 544.  Given the separate bar against common-carrier treatment of information 

services, the court noted further, mobile broadband providers were “statutorily immune, perhaps 

twice over,” from such treatment.  Id. at 538.  Therefore, “[e]ven though wireless carriers 

ordinarily provide their customers with voice and data services under a single contract, they must 

comply with Title II’s common carrier requirements only in furnishing voice service.” Id. at 

538. 

 
In 2014, the D.C. Circuit again addressed the issue in its review of the Commission’s 

Open Internet Order.  In that order, the Commission conceded that Section 332(c)(2) bars the 

application of common carrier mandates to mobile broadband, but argued that the provision did 

not constrain its actions because the rules it was adopting did not impose common carriage. 

Preserving the Open Internet, Report and Order, 25 FCC Rcd 17905, 17950 ¶ 79 & n.247 

(2010), aff’d in part, vacated and remanded in part sub nom. Verizon v. FCC, 740 F.3d 623 

(D.C. Cir. 2014).  The court disagreed with this latter proposition in Verizon, overturned the 

Commission’s rules, and emphasized that “treatment of mobile broadband providers as common 

carriers would violate section 332.” Verizon, 740 F.3d at 650. 

The Commission may not reverse itself and declare that mobile broadband is CMRS. 

A handful of commenters have argued that the Commission should amend its current rules in 

section 20.3 to redefine the “public switched network” to include the Internet.  See Letter from 

Michael Calabrese, Director of the Wireless Future Project, Open Technology Institute (“OTI”), 

New America Foundation to Marlene H. Dortch, Secretary, FCC, GN Docket Nos. 14-28, 10- 

127 (Nov. 10, 2014) (“OTI Letter”); Vonage Letter; Letter from Gene Kimmelman, President, 

Public Knowledge (“PK”), to Marlene H. Dortch, Secretary, FCC, GN Docket Nos. 10-127, 14- 

28 (Nov. 7, 2014) (“PK Letter”); Letter from Harold Feld, Sr. Vice President, PK, Michael 
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Calabrese, Director, Wireless Future Project, OTI and Erik Stallman, Director of the Open 

Internet Project, Center for Democracy & Technology (“CDT”), to Marlene H. Dortch, 

Secretary, FCC, GN Docket Nos. 14-28, 10-127 (Dec. 11, 2014) (filed as Public Interest 

Organizations) (“OTI/PK/CDT Letter”); Letter from Marvin Ammori to Marlene H. Dortch, 

Secretary, FCC, GN Docket No. 14-28 (Nov. 12, 2014) (“Ammori Letter”).  This argument fails 

– the Commission has no authority to pursue such an interpretation of section 332. 

 
As an initial matter, the Commission has not provided the requisite notice for any such 

amendment.  The Administrative Procedure Act (“APA”) requires an agency to provide notice of 

proposed rule changes.  See 5 U.S.C. § 553.  An “[a]gency notice must describe the range of 

alternatives being considered with reasonable specificity.” Small Refiner Lead Phase-Down 

Task Force v. EPA, 705 F.2d 506, 549 (D.C. Cir. 1983).  Here, the Notice asked only whether 

mobile broadband Internet access service “fit[s] … the definition of ‘commercial mobile radio 

service.’” Protecting and Promoting the Open Internet, Notice of Proposed Rulemaking, 29 

FCC Rcd 5561, 5614 ¶ 150 (2014).  It never asked whether “the definition” – set out in Section 

 
20.3 – should be changed, or provided notice that it might be.  Indeed, while the Notice proposed 

specific additions and changes to various Commission’s rules, it never raised the possibility of 

amending section 20.3.  Comments in the record cannot substitute for the required notice from 

the Commission.  The legally mandated “notice necessarily must come – if at all – from the 

agency.” Small Refiner, 705 F.2d at 549.  Thus, the Commission could not amend section 20.3 

without first providing notice and seeking comment on such a modification.  Moreover, any 

amendment to Section 20.3 would have implications well beyond the Open Internet context and 

could well affect the interests of parties not participating in this docket, further compounding the 

notice failure.  Moreover, if it were not legally barred from amending Section 20.3 (and it is), the 
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absence of notice creates substantial risk that any such amendment would fail to account for the 

broad and substantial implications stemming from expansion of the CMRS definition. 

In any event, there is no statutory basis for the reinterpretation urged by these 

commenters.  While Section 332 directs the Commission to define “public switched network” by 

regulation, that definition must be consistent with the statutory text and congressional intent. 

Here, whatever limited discretion the Commission has as to that definition, it cannot be 

interpreted broadly enough to cover the broadband Internet. 

Indeed, when Congress used the term “public switched network” in 1993, it did so 

knowing that the Commission and the courts had routinely used that term interchangeably with 

“public switched telephone network.”
2   

It is axiomatic that, when Congress “borrows” a term of 

 
 

2 
See Ad Hoc Telecommunications Users Committee v. FCC, 680 F.2d 790, 793 (D.C. Cir. 1982) 

(“[WATS] calls are switched onto the interstate long distance telephone network, known as the 

public switched network, the same network over which regular long distance calls travel.”) 

(quoted in American Tel. and Tel. Co.; Revisions to Tariff F.C.C. No. 259, Wide Area 

Telecommunications Service (WATS), Memorandum Opinion and Order, 91 FCC2d 338, 344 

¶ 16 (1982)); Amendment of Part 22 of the Commission’s Rules Relating to License Renewals in 

the Domestic Public Cellular Radio Telecommunications Service, Report and Order, 7 FCC Rcd 

719, 720 ¶ 9 (1992) (Commission’s cellular service policy is to “encourage the creation of a 

nationwide, seamless system, interconnected with the public switched network so that cellular 

and landline telephone customers can communicate with each other on a universal basis.”) 

(emphasis added)), recon. on other grounds, 8 FCC Rcd 2834 (1993), further recon. on other 

grounds, 9 FCC Rcd 4487 (1994); Provision of Access for 800 Service, 6 FCC Rcd 5421, 5421 

¶ 1 n.3 (1991) (“800 numbers generally must be translated into [plain old telephone service] 

numbers before 800 calls can be transmitted over the public switched network.”), recon. on other 

grounds, 8 FCC Rcd 1038 (1993); Telecommunications Services for Hearing-Impaired and 

Speech-Impaired Individuals, and the Americans with Disabilities Act of 1990, Notice of 

Proposed Rulemaking, 5 FCC Rcd 7187, 7190 ¶ 20 (1990) (“subscribers to every telephone 

common carriers’ interstate service, including private line, public switched network services, and 

other common carrier services”); MTS and WATS Market Structure, Order Inviting Further 

Comments, 1985 FCC LEXIS 2900 at *2 (Fed.-State Jt. Bd. 1985) (“costs involved in the 

provision of access to the public switched network[] are assigned . . . on the same basis as . . . the 

local loop used by subscribers to access the switched telephone network.”) (emphasis added)); 

Applications of Winter Park Tel. Co., Memorandum Opinion and Order, 84 FCC2d 689, 690 ¶ 2 

n.3 (1981) (“the public switched network interconnects all telephones in the country.”). 



– 8 –  

art that has been given meaning by the courts or the relevant agency, it “intended [that term] to 

have its established meaning.” McDermott Int’l, Inc. v. Wilander, 498 U.S. 337, 342 (1991).  In 

this case, Congress – like the courts and the Commission before it – used “public switched 

network” to mean “public switched telephone network.” 

This point is confirmed by the text of the more recently enacted Section 1422(b)(1), 

which established the FirstNet public safety radio network.  In that provision, adopted in 2012, 

Congress distinguished between the “public switched network,” on the one hand, and the “public 

Internet,” on the other, demonstrating that nearly 20 years after 1993, Congress continued to 

view these as different and separate networks.  47 U.S.C. § 1422(b)(1).  This fact belies any 

suggestion that Congress used the term “public switched network” in a way that could be 

interpreted to include the broadband Internet. 

Moreover, Section 332(d)(2) addresses interconnection with “the public switched 

network.” Congress’s use of that phrasing demonstrates that it meant for there to be only one 

such network; the CMRS definition does not contemplate offerings that interconnect with either 

of two separate networks. 

The relevant legislative history further confirms that the Congressional understanding is 

inconsistent with defining the Internet to be the “public switched network.” The Conference 

Report accompanying the legislation confirms that, though Congress used the term “public 

switched network,” it viewed that term as synonymous with “the Public switched telephone 

network.” H.R. Rep. No. 103-213, at 495 (1993) (Conf. Rep.) (emphasis added) (“OBRA 

Conference Report”).  OTI, PK, and CDT claim that the legislative history supports the opposite 

reading, but they have misread the Conference Committee’s Report.  Citing page 495 of the 

Conference Report, they contend that the House version of the bill used the term “public 
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switched telephone network,” and that the Conference Committee chose the Senate version, 

which dropped the word “telephone.” See OTI/PK/CDT Letter at 3-4; OTI Letter at 7-8.  These 

groups exclaim in bold, italicized text that Congress “expressly delet[ed] the word ‘telephone’ 

from Section 332’s references to ‘public switched network,’” but this is not true.  The House and 

Senate versions of the bill (attached as Exhibit 1) both used the term “public switched network.” 

See 139 Cong. Rec. H2997 (reproducing H.R. 2264, the House’s version of the bill, which (in 

section 5205(d)(1)(B)) required that a service be “interconnected … with the public switched 

network” in order to qualify as CMRS).  Therefore, the claim that Congress chose statutory text 

that used the term “public switched network” over text that used “public switched telephone 

network” is factually wrong.  The Conference Report language to which OTI, PK, and CDT refer 

(attached as Exhibit 2) does not quote the House bill, but rather describes it – and characterizes it 

as requiring interconnection “with the Public switched telephone network,” OBRA Conference 

Report at 495, even though the legislation itself used the term “public switched network.”  This, 

of course, confirms (rather than refutes) the conclusion that Congress meant the term “public 

switched network” to mean “public switched telephone network,” and that the Commission 

cannot adopt a contrary definition in section 20.3 of its rules. 

Lacking any textual basis for their claims, commenters resort to conclusory assertions 

regarding Congress’s intent.  OTI, PK, and CDT state that “it would have been extraordinarily 

shortsighted if Congress had tied the Commission’s hands to such a degree that only wireless 

services directly interconnected with the telephone system and using the North American 

Numbering Plan (NANP) could be regulated as a common carrier[s] for any purpose.” 

OTI/PK/CDT Letter at 6-7; OTI Letter at 2.  But this argument simply assumes the point it 

purports to prove – that Congress would have wanted the Commission to subject mobile 
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broadband to common carrier requirements.  In fact, the evidence shows otherwise:  Congress 

specifically established CMRS and PMRS as distinct categories, specifically limited CMRS to 

offerings that interconnected to the public switched telephone network, specifically deemed all 

other offerings to be PMRS, and specifically exempted PMRS from common carrier treatment. 

These actions show that Congress intended to exempt mobile Internet offerings from common 

carrier regulation.  As noted above, the Commission recognized this very point, explaining that 

“section 332 . . . did not contemplate wireless broadband Internet access service as provided 

today.”  Wireless Broadband Order, 22 FCC Rcd at 5918 ¶ 45 n.119. 

That point is bolstered, not undercut, by the fact that Congress in 1993 was aware of the 

emerging Internet.  See OTI/PK/CDT Letter at 4; OTI Letter at 5.  If Congress had intended to 

encompass Internet access services that are distinct from the PSTN within the definition of 

CMRS, it could – and would – have done so.  But it chose instead to draw a sharp distinction 

between traditional common-carrier offerings and other offerings, and exempted the latter from 

common carrier regulations.  Indeed, this was Congress’s principal intention in adopting Section 

332(c) – namely, to ensure that common carrier voice services interconnected with the traditional 

network were treated alike while encouraging investment and innovation in new, advanced 

networks by leaving them unburdened by those rules. 

Likewise, Ammori suggests that the Commission can redefine the statutory terms because 

“the Internet is so central to American life and business that it has become the nation’s 21
st 

Century public switched network and the current definition should be seen as outdated.” 

Ammori Letter at 2.  This, however, is a policy choice for Congress to make, not the 

Commission. Congress did not tie the CMRS designation to the “centrality” of the network a 

service uses, but instead limited the term to services that interconnect with the public switched 
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telephone network.  In any event, there is more than a little irony in this argument, given that the 

mobile broadband Internet has become “central to American life” without being classified as 

CMRS or subject to common-carrier duties.  There is thus no reason to believe that Congress 

would have intended the mobile broadband Internet’s importance to provide a basis to include it 

within the definition of the public switched network, or that the courts would ever accept such an 

interpretation. 

The Commission may not determine that mobile broadband is interconnected.  OTI and 

Vonage further argue that mobile broadband already is an interconnected service as that term is 

currently defined, because (in OTI’s words) “broadband users quite readily can call any 

telephone number they wish using their broadband connection.” OTI Letter at 5.  See also 

Vonage Letter at 5 (contending that the statute never uses the term “in and of itself” and 

suggesting that one service (mobile broadband) can be regulated based on the characteristics of a 

different service). 

The Commission has already expressly rejected that argument.  In the Wireless 

Broadband Order, it held that, even though VoIP or other applications that ride over mobile 

broadband Internet service may provide an interconnected service, the underlying mobile 

broadband service “itself is not an ‘interconnected service’ as the Commission has defined the 

term.”  Wireless Broadband Order, 22 FCC Rcd at 5917-18 ¶ 45.  In short, services are classified 

and regulated on the basis of their own features.  Mobile broadband might well facilitate use of 

VoIP offerings, but the provision of a VoIP offering is atop the broadband service, and 

constitutes its own offering.  Mobile broadband does not provide dial tone, does not offer the 

 
user access to NANP endpoints, and does not “interconnect[]” with the public switched network. 

Broadband service allows access to video, but it is not a broadcast television or cable service.  It 
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offers access to Facebook and Instagram and LinkedIn, but it is not a social network.  Broadband 

is not a newspaper or a financial service, even though users can read headlines or purchase 

stocks online, nor is broadband a bookstore, a music streaming service, or a search engine.  So 

too, broadband is not VoIP, and cannot be said to offer interconnection with the public switched 

network simply because its users can access other services that do.  Indeed, the suggestion that 

over-the-top VoIP services interconnect with the PSTN is itself untrue:  These providers 

historically have delivered traffic to a local exchange carrier, and it is that carrier – not the VoIP 

provider, let alone the mobile broadband provider – that interconnects with the PSTN.  See, e.g., 

Time Warner Cable Request for Declaratory Ruling that Competitive Local Exchange Carriers 

May Obtain Interconnection Under Section 251 of the Communications Act of 1934, as 

Amended, to Provide Wholesale Telecommunications Services to VoIP Providers, Memorandum 

Opinion and Order, 22 FCC Rcd 3513, 3514 ¶ 2 (WCB 2007). 

Other claims seeking to conflate VoIP with mobile broadband for classification purposes 

are similarly misguided.  First, the assertion that the need to use a VoIP application is no 

different from the need to use an end-user device, and thus not determinative of whether mobile 

broadband service qualifies as CMRS, see OTI/PK/CDT Letter at 5-6; Ammori Letter at 1-2, is 

simply wrong.  The VoIP application is distinct from the broadband offering over which it rides 

and, as Commission precedent establishes, must be evaluated on its own terms.  Second, it is 

irrelevant whether VoIP applications “come bundled with” a device’s “operating system.” 

OTI/PK/CDT Letter at 6.  Rather, VoIP and mobile broadband are distinct, and each is subject to 

its own regulatory framework.  Finally, while commenters might not like Congress’s framework, 

the need to use a separate application to access a particular service is relevant to classification 

questions.  Indeed, the Commission in 2007 held that the “need to rely on another service or 
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application” was not only relevant, but determinative as to classification of a service.  Wireless 

 
Broadband Order, 22 FCC Rcd at 5917-18 ¶ 45. 

 
Ultimately, the approach advocated by Vonage and others would upend the 

Commission’s entire regulatory framework by conflating over-the-top services of all types with 

the broadband offerings on which they ride.  The effects of such a framework would reverberate 

throughout the Internet ecosystem, eviscerating decades’ worth of Commission precedent and 

creating debilitating uncertainty.  The Commission must reject this outcome, particularly where, 

as here, the absence of APA notice has left it without the benefit of comprehensive and 

meaningful comment on these issues. 

B. Mobile Broadband is Not the “Functional Equivalent” of CMRS. 
 

OTI, PK, and CDT contend that that the Commission should deem mobile broadband the 

 
“functional equivalent” of CMRS, see OTI/PK/CDT Letter at 6-8; OTI Letter at 4-8; PK Letter at 

 
3-5.  That argument, however, is not presented here, as the Notice does not raise this question 

(which would require a significant factual record), and, in any case, its proponents cannot 

overcome the hurdles erected by Congress. 

The FCC Has Failed to Provide Notice.  The Commission has not provided notice that it 

might deem mobile broadband the “functional equivalent” of CMRS.  As mentioned above, the 

Notice asked only whether mobile broadband might be deemed CMRS.  But the term “functional 

equivalence” does not appear in the definition of CMRS.  Rather, it appears in the definition of 

PMRS, which is defined to include “any mobile service . . . that is not a commercial mobile 

service or the functional equivalent of a commercial mobile service, as specified by regulation by 

the Commission.” Id. § 332(d)(3).  Having declined to seek comment on the PMRS definition 

generally or the “functional equivalent” language in particular, the Commission cannot “specify 



– 14 –  

by regulation” based on the existing record that mobile broadband is the functional equivalent of 

 
CMRS. 

 
The Commission cannot rely on Administrative Procedure Act’s exception for 

interpretive rules to excuse its failure to provide notice and an opportunity to comment the 

“functional equivalence” question.  As noted above, Congress specifically directed that any 

service deemed the functional equivalent of CMRS would be “specified by regulation by the 

Commission.” 47 U.S.C. § 332(d)(3).  Where a “statute defines a duty in terms of agency 

regulations, those regulations are considered legislative rules.” USTA v. FCC, 400 F.3d 29, 38 

(D.C. Cir. 2005).  Even aside from that clear Congressional directive to use legislative rules to 

identify services that are the functional equivalent of CMRS, a declaration that a service is the 

functional equivalent of CMRS meets the test for a legislative rule because it would have “‘legal 

effect.’” American Min. Cong. v. Mine Safety & Health Admin., 995 F.2d 1106, 1112 (D.C. Cir. 

1993).  Specifically, in the “absence of the rule there would not be an adequate legislative basis 

for . . . agency action to . . . ensure the performance of duties” — namely, the common carrier 

obligations that some urge the Commission to impose on providers of wireless broadband 

Internet access services.  Id.  As the D.C. Circuit recently reiterated, the “most important factor” 

in determining whether a rule is legislative or interpretive is “the actual legal effect (or lack 

thereof) of the agency action in question on regulated entities.” National Min. Ass’n v. 

McCarthy, 758 F.3d 243, 252 (D.C. Cir. 2014).  The effect of any “interpretation” of § 332(d)(3) 

finding that wireless broadband Internet access is the functional equivalent of CMRS — indeed, 

the very purpose of such an interpretation — is to impose new common-carrier obligations on 

providers of that service.  For all these reasons, the Commission could not adopt a rule finding 
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that wireless broadband Internet access is the functional equivalent of CMRS without first 

providing notice and comment — which the Commission has never provided. 

Mobile Broadband is Not the Functional Equivalent to CMRS.  Nor is there any factual 

or legal basis for a finding of functional equivalence.  “Congress’s purpose,” the Commission 

has concluded, was to treat as CMRS only a “‘mobile service that gives its customers the 

capability to communicate to or receive communication from other users of the public switched 

network.’”  Wireless Broadband Order, 22 FCC Rcd at 5917 ¶ 44.  Congress intended the 

hallmark of CMRS to be the provision of interconnected service through use of the PSTN.  No 

service lacking this essential attribute could amount to a functional equivalent of CMRS.  The 

functional equivalent language was intended to ensure that “‘similar services are accorded 

similar regulatory treatment.’” Second CMRS Order, 9 FCC Rcd at 1418 ¶ 13 (quoting OBRA 

Conference Report at 494).  To that end, the Commission observed that the primary criterion in 

determining whether a given service is the functional equivalent of CMRS is “whether the 

service is a close substitute for CMRS,” id. at 1448 ¶ 80.
3   

It further made clear that it was 

 
principally concerned with traditional economic criteria for substitutability:  “For example, we 

will evaluate whether changes in price for the service under examination, or for the comparable 

commercial service, would prompt customers to change from one service to the other.” Id. 

There is no evidence in the record that customers are dropping CMRS in favor of mobile 

broadband – and particularly no evidence that they are doing so in favor of mobile broadband 

 

3 
Thus, for example, the Commission found that automatic vehicle monitoring systems “do not 

offer interconnected service” and thus are presumptively classified as PMRS, but explained that, 

if they “develop interconnected service capability in the future . . . they will be subject to 

reclassification.” Second CMRS Order, 9 FCC Rcd at 1453 ¶ 99.  Likewise, 220-222 MHz 

private land mobile services “that are not interconnected . . . will be presumptively classified as 

PMRS,” id. at 1452 ¶ 95, and SMR services might be either, depending on whether they are 

interconnected, id. at 1451 ¶¶ 90-91. 
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itself.  In all events, the need to develop a record as to such issues demonstrates why it would be 

both necessary and appropriate to seek comments on these matters, which the Commission has 

never done, before addressing these claims. 

Contrary to some parties’ apparent belief, references to the House Report’s discussion of 

“private carriers” that were “permitted to offer what are essentially common carrier services,” 

OTI/PK/CDT Letter at 7, quoting H.R. Rep. 103-111 at 586-87, in fact undercut these parties’ 

functional equivalence argument.  That Report explicitly recognized that the functional 

equivalence prong was limited to services that were “interconnected with the public switched 

telephone network.” See id. (emphasis added). 

OTI contends that “mobile broadband is … the functional equivalent of what a 

commercial mobile service was in 1993,” OTI Letter at 4, because its users can access the PSTN 

“through use of VoIP applications,” id. at 6.  Others similarly contend that the Commission 

should deem mobile broadband CMRS’s functional equivalent because “phones using mobile 

broadband are capable of replicating the functions of CMRS phones.” PK November 7 Letter at 

5; Vonage Letter at 9.  As noted above, however, these arguments confuse the service offered by 

a VoIP provider (and its CLEC partner) from the separate broadband Internet access offering. 

Public Knowledge’s suggestion that mobile broadband is (or is about to become) 

“indistinguishable from Title II wireline service” is flatly wrong.  The two services differ 

dramatically:  VoIP offers only the ability to engage in voice communications, whereas mobile 

broadband “inextricably combines the transmission of data with computer processing, 

information provision, and computer interactivity, for the purpose of enabling end users to run a 

variety of applications,” Wireless Broadband Order, 22 FCC Rcd at 5911 ¶ 26, including “email, 

newsgroups, and interaction with or hosting of web pages,” id. at 5910 ¶ 25, not to mention the 
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huge array of apps that have arisen since the Wireless Broadband Order’s release.  Indeed, the 

repeated references to VoIP highlights that mobile broadband is not the functional equivalent of 

CMRS – the mobile broadband service that carries VoIP traffic is not in and of itself the voice 

service offered by either CMRS or VoIP, and mobile broadband is not a “close substitute” for 

mobile voice.  (Similarly, voice over LTE (“VoLTE”) is a distinct offering and cannot render the 

broadband offering CMRS.)  In all events, even if this position were potentially tenable – and it 

is not – the Commission would need to create a factual record as to the substitutability of these 

services using traditional economic analysis.  The Commission has not even sought to create 

such a record to date. 

Nor is there any merit to the claim that the Commission must deem mobile broadband the 

functional equivalent of CMRS to resolve a potential contradiction between (1) Section 3’s 

requirement that a telecommunications service be subject to common carrier requirements and 

(2) Section 332(c)(2)’s prohibition against subjecting PMRS to such requirements.  See OTI 

Letter at 2; Ammori Letter at 1; OTI/PK/CDT Letter at 8-9.  OTI, PK, CDT, and Ammori have 

things backwards:  if there were any conflicting commands in the statute, they should lead the 

Commission to adhere to its correct conclusion that broadband Internet access is an integrated 

information service, rather than to ignore the plain language of Section 332, under which mobile 

broadband is not CMRS or its functional equivalent.  In addition, the canon of construction that a 

“specific provision controls over one of more general application,” e.g., Gozlon-Peretz v. United 

States, 498 U.S. 395, 407 (1991), resolves any possible conflict.  That canon requires that the 

Commission give effect to the more specific requirements of Section 332, which govern wireless 

providers, and which were intended to ensure that private mobile services such as mobile 

broadband remained immune from common carrier mandates.  Notably, Congress in that section 
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decided that common carrier status would turn not solely on whether a wireless provider’s 

service meets the definition of telecommunications service in Section 153(53), but also on 

whether that service meets the narrower definition of CMRS in Section 332(d)(1) or is its 

functional equivalent.  Because wireless broadband Internet access is PMRS, the Commission 

must enforce Congress’s specific and unambiguous command that PMRS “shall not . . . be 

treated as a common carrier for any purpose,” 47 U.S.C. § 332(c)(2) (emphases added), 

regardless of the Commission’s applications of the definitions of telecommunications service and 

information service in Section 153. 

C. Mobile Broadband is PMRS and Immune From Common Carrier 

Regulation. 
 

PMRS, as noted above, is defined by statute to mean “any mobile service . . . that is not a 

commercial mobile service or the functional equivalent of a commercial mobile service, as 

specified by regulation by the Commission.” Id. § 332(d)(3). 

Vonage is wrong to suggest that this provision is immaterial because sections 301 and 

 
303 give the Commission authority over mobile service that is “independent of Section 332.” 

Vonage Letter at 3-4.  The D.C. Circuit firmly rejected this position in both Cellco and Verizon, 

explaining that Section 332’s limitations trump affirmative grants of power elsewhere in the Act. 

Thus, in Cellco, the court “concluded that Title III authorizes the Commission to promulgate the 

data roaming rule,” but nevertheless had to face “the critical issue” – whether the rule on review 

“contravene[d] the Communications Act’s prohibition against treating mobile-internet providers 

as common carriers.” Cellco, 700 F.3d at 544.  The Verizon court likewise held that, 

notwithstanding provisions affording the FCC regulatory authority over broadband service, it 

was “obvious that the Commission would violate the Communications Act were it to regulate 

broadband providers as common carriers.” Verizon, 740 F.3d at 650. 
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For the reasons discussed above, mobile broadband is not, and cannot be, either CMRS or 

its functional equivalent.  It therefore is PMRS, and cannot be subject to common carrier 

requirements. 

II. MOBILE BROADBAND IS AN INTEGRATED INFORMATION SERVICE 

WITH NO SEPARATE “TELECOMMUNICATIONS SERVICE” COMPONENT 
 

As explained above, Section 332 provides an independent and complete barrier to 

imposing common carrier duties on mobile broadband providers.  But there is a separate, and 

equally sufficient, barrier to imposing those duties:  mobile broadband services meet the 

definition of “information service” and the Commission cannot sub-divide mobile broadband 

services into distinct “telecommunications service” and “information service” components. 

As the Supreme Court explained in Brand X, the classification of broadband service rests 

first and foremost “on the factual particulars of how Internet technology works and how it is 

provided.” Nat’l Cable & Telecomms. Ass’n v. Brand X Internet Servs., 545 U.S. 967, 991 

(2005) (“Brand X”).  Ever since the Commission’s 1998 Report to Congress, which concluded 

that broadband providers “conjoin the data transport with data processing, information provision, 

and other computer-mediated offerings, thereby creating an information service,” Federal-State 

Joint Board on Universal Service, Report to Congress, 13 FCC Rcd 11501, 11540 ¶ 81 (1998), 

the Commission consistently has held that broadband Internet access is an integrated information 

service, see, e.g., Wireless Broadband Order, 22 FCC Rcd 5901.  The Supreme Court, of course, 

has upheld that approach.  See Brand X, 545 U.S. 967.  When the Commission examined mobile 

broadband in 2007, it held that “[w]ireless broadband Internet access service offers a single, 

integrated service to end users, Internet access, that inextricably combines the transmission of 

data with computer processing, information provision, and computer interactivity, for the 

purpose of enabling end users to run a variety of applications,” and concluded that wireless 
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broadband “meets the statutory definition of an information service under the Act.”  Wireless 

 
Broadband Order, 22 FCC Rcd at 5911 ¶ 26. 

 
If anything, the transmission and processing functions of mobile broadband have become 

more integrated since 2007.  As Drs. Jeffrey Reed and Nishith Tripathi explain in a paper that 

CTIA has entered into the record, as mobile technologies and networks have evolved, 

“subscribers are increasingly using advanced networks for multiple simultaneous data services,” 

necessitating “[e]xtensive and complex processing in the mobile broadband network….” Dr. 

Jeffrey H. Reed and Dr. Nishith D. Tripathi, Net Neutrality and Technical Challenges of Mobile 

Broadband Networks at 31, attached to Letter from Scott Bergmann, CTIA, to Marlene H. 

Dortch, FCC, GN Docket Nos. 14-28, 10-127 (filed Sept. 4, 2014).  They show that this tight 

integration between transmission and processing is essential whether the user is browsing a 

website, engaged in mobile video conferencing, or undertaking any of the myriad other activities 

made possible by mobile broadband.  Indeed, “[t]he nodes of the entire wireless network 

infrastructure work together to present a single unified view of the network to the subscriber’s 

device and to provide service-specific QoS for a user’s services according to the 3GPP LTE 

framework” Id.  Thus, the factual premises that previously led the Commission to classify 

mobile broadband Internet access offerings as integrated information services compel the same 

result even more so today. 

Further, a decision splitting broadband Internet access into discrete “telecommunications 

service” and “information service” components would be especially vulnerable on appeal in light 

the Supreme Court’s 2009 decision in FCC v. Fox Television Stations, Inc.  556 U.S. 502 (2009). 

That decision held that an agency must “provide a more detailed justification” for changing 

course “than what would suffice for a new policy created on a blank slate” in two circumstances: 
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(1) when “its new policy rests upon factual findings that contradict those which underlay its prior 

policy” and (2) “when its prior policy has engendered serious reliance interests that must be 

taken into account.”  In those cases, “a reasoned explanation is needed for disregarding facts and 

circumstances that underlay or were engendered by the prior policy.” Id. at 515.  Any decision 

to reclassify mobile broadband service would implicate both of these circumstances, because it 

would (1) reflect new factual findings contradicting previous findings and (2) disrupt established 

reliance interests. 

Indeed, the Commission expressly invited the reliance at issue here:  When it classified 

mobile broadband as an integrated information service more than seven years ago, it explained 

that “[t]hrough this classification, we provide the regulatory certainty needed to help spur growth 

and deployment of these services.”  Wireless Broadband Order, 22 FCC Rcd at 5911 ¶ 27.  The 

result has been clear: America’s wireless companies have “invested hundreds of billions of 

dollars in their networks in reasonable reliance on their Title I status.” See Comments of 

TechFreedom, GN Docket Nos. 14-28, et al, at 95 (July 17, 2014).  Wireless providers have 

invested over $113 billion in capital expenditures since 2010 alone, including a record $33 

billion in 2013.  See CTIA Ex Parte, Protecting and Promoting the Open Internet, GN Docket 

 
No. 14-28 (Oct. 1, 2014), http://apps.fcc.gov/ecfs/document/ 

 
view?id=60000870154. 

 
III. THE ACT BARS ANY “HYBRID” RECLASSIFICATION APPROACH TO 

MOBILE BROADBAND 
 

Any effort to pursue a so-called “hybrid” reclassification of mobile broadband service 

would likewise be unlawful.  As CTIA understands the hybrid approach, the Commission would 

leave intact its prior holdings that broadband Internet access service provided to subscribers is an 

integrated information service, but would, for the very first time, identify a new “remote host 

http://apps.fcc.gov/ecfs/document/
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service” that is provided by the broadband provider to the edge (or content) provider, and declare 

that offering to be a telecommunications service.  See Mozilla, Petition to Recognize Remote 

Delivery Services in Terminating Access Networks and Classify Such Services as 

Telecommunications Services under Title II of the Communications Act, GN Docket Nos. 14-28, 

10-127 & 09-191 at 4-5, 9 (May 5, 2014); Letter from Tim Wu and Tejas Narechania, Columbia 

 
Law School, to Marlene H. Dortch, FCC, Open Internet Remand, GN Docket No. 14-28 (Apr. 

 
14, 2014).  The hybrid approach has multiple legal infirmities that apply in the context of fixed 

and mobile services alike, as well as separate mobile-specific barriers grounded in Section 

332(c)(2).  And like “complete” reclassification, hybrid reclassification of mobile broadband is 

simply incompatible with the facts. 

A. Section 332 Prohibits the Commission From Subjecting a Hybrid “Service” 

to Common Carrier Mandates 
 

Section 332(c)(2) bars the Commission from imposing common carrier regulation on a 

mobile broadband provider’s “service” offered to edge providers.  Again, the “service” at issue is 

the broadband provider’s delivery of the edge provider’s content to the broadband provider’s 

own subscriber over its last-mile facilities, purportedly on the edge provider’s behalf.  This 

“service” clearly is not CMRS or its equivalent, both because it is not “interconnected” with the 

public switched network (which, as discussed above, means the public switched telephone 

network) and also because it is not offered “for profit.” 

As a threshold matter, one commenter, Public Knowledge, seeks to evade the Section 

 
332(c) analysis by asserting that “‘[s]ender-side’ broadband … is not mobile or necessarily 

wireless,” given that the edge provider’s server “sits at a fixed location.”  Letter from Harold 

Feld, Public Knowledge, to Marlene H. Dortch, FCC, GN Docket Nos. 10-127, 14-28 (Oct. 24, 

2014).  The statute, however, dictates otherwise.  Section 332(d) establishes that both PMRS and 
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CMRS are mobile services “as defined in section 153 of this title,” (i.e., Section 3 of the Act).  47 

 
U.S.C. § 332(d)(1) & (d)(3) (emphasis added).  That provision defines the term “mobile service” 

to mean “a radio communication service carried on between mobile stations or receivers and land 

stations, and by mobile stations communicating among themselves,” and specifies that the term 

includes “both one-way and two-way radio communication services.” Id. § 153(33).  Under this 

statutory definition, mobile broadband providers are indisputably providing a “mobile service” 

even with respect to the edge provider.  In particular, the delivery of content over the wireless 

last mile is “a radio communication service carried on between mobile stations or receivers and 

land stations,” and it is such even if one conceives of the sender-side service as a “one-way” 

service. 

Thus, the offering at issue is a “mobile service” under Section 3 and is either PMRS or 

CMRS.  For the reasons discussed herein, it is clearly PMRS, and immune from common carrier 

treatment. 

First, like the service that broadband providers offer to their subscribers, any service that 

might be understood to be provided to edge providers is not “interconnected” as that term is used 

in Section 332.  Specifically, that service does not allow the edge provider to connect to “[a]ny 

common carrier switched network, whether by wire or radio, … that uses the North American 

Numbering Plan in connection with the provision of switched services.” 47 C.F.R. § 20.3 

(definition of public switched network) (emphasis added).  Indeed, when a broadband provider 

delivers an edge provider’s content to the broadband subscriber, that subscriber is the only entity 

to whom the edge provider can send its content.  The edge provider cannot choose to send 

content even to other entities connected to the Internet, much less to recipients on networks using 

 
NANP numbering.  Congress imbued the term “interconnected” with a specific meaning, tied to 
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the public switched telephone network, and any effort to ignore that intent would unlawfully 

collapse the framework established by Congress. 

Second, under Section 332(d)(1), CMRS is a mobile service “that is provided for profit 

and makes interconnected service available.”  Id. § 332(d)(1).  Thus, whereas Congress only 

required that a “fee” be charged in order for an offering to be a telecommunications service, it 

required even more for a service to be CMRS – that is, such a service must be provided “for 

profit.” As discussed above, any “service” offered by broadband providers to edge providers in 

connection with the delivery of broadband traffic to end users is not offered to such edge 

providers “for a fee” – and it certainly is not offered “for profit.”  Indeed, even if there were 

merit to Mozilla’s claim that the fees paid to broadband providers by their subscribers satisfy the 

Act’s “for a fee” requirement with respect to the “service” broadband providers offer to edge 

providers, that argument still would fail to demonstrate that the service is provided to the edge 

provider “for profit.”  In that case, the only service that the broadband provider offers “for profit” 

 
is the service to its subscriber – i.e., the entity that pays the broadband provider for the service. 

 
B. Section 3 Precludes the Commission From Pursuing The Hybrid Approach 

 
Moreover, even if broadband providers offer a “service” to edge providers as described 

above, it is not a “telecommunications service” under Section 3 of the Act.  Section 3(53) defines 

the term “telecommunications service” to mean “the offering of telecommunications for a fee 

directly to the public, or to such classes of users as to be effectively available directly to the 

public.” 47 U.S.C. §153(53).  Any such hybrid “service” is not offered “to the public,” is not 

made available “for a fee,” and, in any event, is not even “telecommunications.” 

First, if such a “service” exists, broadband providers do not offer it “directly to the 

public, or to such classes of users as to be effectively available directly to the public.”  In fact, 

broadband providers do not offer any service “directly” to edge providers.  They only offer their 
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services directly to their own subscribers.  Edge providers, in turn, buy service from other 

entities – including their own broadband providers, transiting providers, content delivery 

networks, and so on.  They have a direct relationship with those entities, not with the 

subscriber’s broadband provider. 

 

Second, even if broadband providers offer a “service” to edge providers, they do not offer 

that service “for a fee,” as the “telecommunications service” definition requires.  Broadband 

providers collect fees from their subscribers, and CTIA is not aware of any circumstances in 

which a broadband provider collects a fee from an edge provider as compensation for the 

broadband provider’s delivery, to its subscriber, of that edge provider’s content. 

 

Mozilla has argued that the Act’s “for a fee” requirement is satisfied by the monies that 

broadband providers collect from their own subscribers.  See Comments of Mozilla, GN Docket 

Nos. 14-28, 10-127 at 12 (July 15, 2014).  This argument fails, because “the plain meaning of the 

Communications Act … suggests that the entity to which the service is offered must pay the fee, 

not some other party.”  Barbara van Schewick and Alec Schierenbeck, Comments on Mozilla’s 

Proposal at 2-3, 7-8, attached to Letter from Barbara van Schewick, Stanford Law School, to 

Marlene H. Dortch, FCC, GN Dockets 14-28, 09-191 (Oct. 30, 2014).  The Commission has held 

as much:  Just as Mozilla suggests that a broadband provider can be understood to provide a 

telecommunications service to an edge provider when the “fee” the broadband provider receives 

is from a third party (its own subscriber), a competitive LEC argued in 2011 that it could be 

deemed to be providing a telecommunications service to a party to whom it delivered traffic 

when the fee that it received was from a third party (in that case, an interexchange carrier that 

paid it access charges in connection with the traffic).  See Qwest Communications Co., LLC  v. 

Northern Valley Communications, LLC, Memorandum Opinion and Order, 26 FCC Rcd 8332, 
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8337-38 ¶ 10 (2011) (quoting Northern Valley’s Answer and Legal Analysis at 18-22).  The 

Commission disagreed:  “‘[I]n order [for the service provider’s offering] to be a 

telecommunications service, the service provider must assess a fee for its service’” – i.e., the 

service that is being deemed a “telecommunications service” – rather than for a different service 

it provides to a different entity.  Id. (quoting Petition for Declaratory Ruling that pulver.com’s 

Free World Dialup is Neither Telecommunications Nor a Telecommunications Service, 

Memorandum Opinion and Order, 19 FCC Rcd 3307, 3312-13, ¶ 10 (2004)) (emphasis added). 

That logic applies with equal force here:  For the “service” offered by broadband providers to 

edge providers to be a telecommunications service, the broadband providers must charge the 

edge providers a fee for that service.  They do not, and the hybrid approach is therefore unlawful. 

 
CONCLUSION 

 
For the reasons discussed herein, the Act bars the Commission from reclassifying 

broadband Internet services as including a distinct telecommunications service component, and 

from pursuing the “hybrid” approach.  Instead, it should adopt a regulatory framework grounded 

in its Section 706 powers.  This remains the best legal path to preserving an open Internet. 



– 27 –  

Respectfully submitted, 
 

CTIA–THE WIRELESS ASSOCIATION
®

 
 

 
 

Michael F. Altschul Adam D. Krinsky 

Scott K. Bergmann Russell P. Hanser 

Krista L. Witanowski WILKINSON BARKER KNAUER, LLP 
®

 

CTIA – THE WIRELESS ASSOCIATION 2300 N Street, NW, Suite 700 

1400 16
th 

Street, NW, Suite 600 Washington, DC 20037 

Washington, DC  20036 

Michael K. Kellogg Scott 

H. Angstreich KELLOGG, 

HUBER, HANSEN, 

TODD, EVANS & FIGEL, P.L.L.C. 

Sumner Square 

1615 M Street, NW, Suite 400 

Washington, DC  20036 
 

 
 

December 22, 2014 



 

  



 

 
 

 

 

  



 

 
 

 

 

 

  



 

 
 

 



 

 
 

 



 

 
 



 

 
 



 

 
 



 

 
 

 


