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Mr. Chairman and distinguished members of the committee, I will provide testimony regarding
Ohio’s experience with high risk pools as created under the Affordable Care Act (ACA). I will
discuss state regulatory authority, the impacts of the ACA in Ohio, issues our Department had
with the ACA high risk pool program and concerns we have with the ACA moving forward.

States have regulated insurance for decades based on the specific needs of their populations.
Over the years Ohio has taken advantage of state regulated insurance in order to address our
individual market and our consumers. Unfortunately, states will no longer have the ability to
make decisions based on the needs of their consumers and their job creators.

Prior to the ACA, states took very different paths in addressing the health care needs of their
citizens. Ohio’s ACA created high risk pool caused regulatory problems and confusion that
resulted in disagreements between Ohio and the federal government.

The conflicts led to disagreements on rates for the program and eventually a lawsuit over
consumer eligibility for the program. Based on the experiences that we had with the federal
government overseeing the high risk pool, we fear that similar problems will arise as the ACA is
fully implemented.
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Mr. Chairman and distinguished members of the committee, thank you for the opportunity to
testify this afternoon. My name is Mary Taylor and I am Ohio’s Lt. Governor and also the
Director of the Ohio Department of Insurance. I appreciate the opportunity to testify before
you today regarding Ohio’s experience with the high risk pool program under the Affordable
Care Act (ACA).

States have regulated insurance for decades based on the specific needs of their populations,
economies and insurance markets. Nationally, all insurance commissioners are members of the
National Association of Insurance Commissioners (NAIC) which is the U.S. standard-setting and
regulatory support organization created and governed by the chief insurance regulators from
the 50 states, the District of Columbia, and the five U.S. territories. Through the NAIC, state
insurance regulators establish standards and best practices, conduct peer review, and
coordinate their regulatory supervision to ensure fair oversight of the insurance industry and
consistent consumer protections. NAIC members, together with the central resources of the
NAIC, form the national system of state-based insurance regulation in the U.S.
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Over the past 60 years, under the leadership of many different administrations, our
Department has managed and regulated a competitive insurance market for consumers and job
creators. Our efforts have helped us achieve better choice and pricing not just for health
insurance, but across all lines of insurance. We take great pride in these accomplishments and
attribute our success to the professional and experienced staff we have working on behalf of all
Ohioans.

The mission of the Department of Insurance is to provide consumer protection through
education and fair but vigilant regulation while promoting a stable and competitive
environment for insurers. We consider consumer protection our primary function.

Our Department’s Product Regulation and Actuarial Service division is charged with reviewing
premium rates and contracts to ensure they adhere to state laws and regulations, and
providing guidance to the industry and legislature on insurance issues. Along with policy and
rate review, the division also licenses multiple employer trusts, alliances and health insuring
corporations and accredits independent review organizations. Our Department’s Market
Conduct Division works to investigate and oversee insurer conduct in the marketplace. In
addition, our Consumer Services Division assists consumers who have questions about their
insurance policies, the claims process, and filing complaints when necessary. Finally, our Risk
Assessment Division closely monitors the financial condition of insurance companies doing
business in Ohio by conducting in-house analyses of financial statements, overseeing insurers’
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statutory and solvency compliance on an ongoing basis and conducting periodic on-site
examinations.

The Department of Insurance leverages these divisions, and others, to review all insurance
products sold in Ohio, ensure the premium rates are actuarially justified, adequate, and nondiscriminatory and assist consumers. Overall, our Department ensures companies are solvent
while monitoring their conduct in order to protect consumers from practices that do not meet
the highest standards.

Our department oversees 250 Ohio based insurance companies, 205,000 licensed insurance
agents and agencies, verifies $485 million in premium tax collected by the state and operates a
number of consumer service programs that helped Ohioans save $24.4 million in 2012. The
$58.7 billion of premium written in Ohio by the 1,636 insurance companies licensed to sell in
our state make Ohio the seventh largest insurance market based on premium in the United
States and the 22nd largest in the world.

Because of this regulatory environment, and the size of our market, Ohio has a very
competitive health insurance market with numerous companies writing health insurance
business from which Ohio consumers can choose. In order to determine the impacts of the ACA
on Ohio’s vibrant market, my department commissioned a report conducted by Milliman Inc. in
2011 that looked specifically at the Ohio insurance market pre-ACA and projected its impact on
Ohio moving forward.
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This report projected average premiums would increase in the individual market in Ohio
between 55 percent and 85 percent. Specifically, Milliman projected a healthy young male in
the individual market may experience a rate increase between 90 percent and 130 percent, but
that a 60 year old with chronic health conditions may experience a premium decrease. In the
small group market average premium increases were projected to be less dramatic at 5 percent
to 15 percent overall. However, the report also projected the potential for significant rating
variance in the small group market resulting in premium increases of up to 150 percent or a
premium decreases of nearly 40 percent for groups at opposite ends of the current rating
structure. Finally, the report noted that the previously outlined increases in premium do not
account for medical trend, which Milliman noted has been rising 7 to 8 percent nationally.

In addition to significant changes to insurance premiums, the report projected a substantial
shift in how people get their coverage. The individual market in Ohio is projected to more than
double while employer sponsored insurance (ESI) in the small group market is projected to
decrease by 28 percent. The report also projected changes to other ESI markets including a
decrease to the large group market of 27 percent and the self-funded market of about 2
percent.

These impacts demonstrate concerning and, for many Ohioans, negative changes to our market
in addition to the fact the law does little in the way of trying to actually reduce the underlying
cost of care that has historically been driving the increasing cost of health insurance coverage.
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Instead, the law exacerbates the cost by mandating additional benefits, levying additional taxes
and fees on the health industry and adding more people into an already unsustainable system.

The ACA is a one-size-fits-all, national approach to health care that takes the flexibility away
from states and is laden with very narrow and rigid regulations that will only further the
problems in our system, not help alleviate them. Over the years Ohio has taken advantage of
state regulated insurance – a right all other states have had prior to the ACA – in order to
address our individual market and our consumers. Unfortunately states will no longer have the
ability to make decisions based on the needs of their consumers and their job creators.

There are many examples demonstrating the extensive new red tape and regulatory impacts of
the federal government’s one-size-fits-all approach to health care. One example starting to
receive national attention is the application process American consumers will have to go
through in order to obtain health insurance through the exchanges. As drafted now, the
application appears to be page after page of information consumers must provide concerning
their eligibility to access coverage and their ability to qualify for tax credits and subsidies. The
application will be burdensome to consumers and cannot be altered by states even though
states have been regulating insurance for decades and may have better and more efficient
solutions for helping consumers through the enrollment process.

Instead of facing such a centralized bureaucracy of health care, states should have the ability to
evaluate the challenges facing their populations and implement more localized solutions. Prior
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to the ACA, states took very different paths in addressing the health care needs of their citizens.
One concept that has been around for years – and several states had been using to address the
needs of their populations – is the high risk pool. Just like the exchange concept, both can be
useful tools to address concerns about access to health insurance coverage, if done well.

Pre-ACA several states had high risk pools in place to address the needs of individuals with preexisting conditions. However, implementing them as mandated in the ACA has been
problematic and eventually bankrupted the program (as House leadership pointed out in the
letter to President Obama dated March 5, 2013).

The ACA mandated high risk pool programs were often times just a heavy handed and
bureaucratic extension of the federal government. The poor management of the program led
to their unsustainability and, ultimately, the untimely decision to close enrollment in the
program earlier this year.

Ohio’s high risk pool was set-up being administered by an Ohio licensed private health insurer,
but funded by the United States Department of Health and Human Services (HHS).
The Department of Insurance retained its general authority over the high risk pool, including
the right to regulate the rates and resolve consumer appeals, in addition to general oversight of
the high risk pool program.
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HHS released a report for year-end 2012, which reported information on every state’s
enrollment, claims paid and administrative expenses. Based on the HHS reported information,
the Ohio high risk pool program ranked in the top ten for lowest administrative expenses and
was in the top five for highest number of enrollees. The findings of the report show the Ohio
program has some of the largest enrollment for ACA required, state run high risk pools, while
being among the lowest in administrative costs.

Even though the program administered by Ohio was among the most efficient and cost
effective in the country, the overall set-up of the ACA mandated high risk pool program quickly
caused problems and resulted in disagreements between the two agencies. The Department of
Insurance’s regulatory issues with HHS left the Ohio administrator caught in the middle
between two regulators. In 2011, as required under Ohio law, the Ohio administrator
submitted rates for the two high risk pool plans to our Department for review and approval.
The submissions included rate increases for both plans being sold in the high risk pool – a 3
percent increase for the $2,500 deductible plan and a 17 percent increase for the $1,500
deductible plan.

As with all rates, our Department’s staff reviewed these rate increases and believed them to be
actuarially justified based on utilization and other factors pertaining to the experience of the
group and approved the rates for use in Ohio. However, HHS refused to approve the rates and
directed the Ohio administrator to artificially reduce the rate increase for the $1,500 deductible
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plan. In addition, HHS directed the program to artificially inflate the rates for the $2,500
deductible plan, to further subsidize the lower deductible plan.

As a certified public accountant and an insurance regulator whose primary concern relates to
company solvency, forcing a company to artificially restrict rates and artificially inflate others
causes serious solvency concerns down the line and puts the company at risk to not be able to
pay their obligated claims. State regulators of insurance generally do not allow companies to
subsidize one pool of business with another. As regulators, we must ensure that each block of
business is solvent on its own and charging appropriate rates. Without these assurances it can
be difficult at best to get a true picture of the ability of a company to continue to adjudicate
and pay enrollee’s claims.

Eventually, HHS and the Department of Insurance were able to come to an agreement on rates
that were acceptable to both parties, but this forced negotiation caused consumer confusion
and pushed back renewal dates for the 2011-2012 policy year. Furthermore, the efforts of HHS
to artificially manipulate rates, as well as several other changes HHS made related to the
program, were a clear sign to the Department of Insurance the program would not be
sustainable and would likely run out of funds before 2014.

Shortly after the problems with the rates were resolved, we began having eligibility disputes
with HHS related to consumers with current or previous coverage applying for the high risk
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pool. As the primary regulator, the Department of Insurance had the ability to make final
determinations on eligibility appeals.

Our Department was reviewing eligibility appeals from Ohioans who had applied to the high
risk pool program but had been determined ineligible by the Ohio administrator (in
consultation with HHS). The Department of Insurance believed that these consumers in fact
should be eligible because their previous coverage was not considered “creditable”. However,
HHS demanded the Ohio administrator ignore our Department’s determination and instead
follow HHS’ directions.

Further, HHS forced the Ohio administrator to remove Ohio high risk pool members who had
already been admitted to the program, in some cases for months, because it deemed their
previous coverage “creditable.” Ohioans who were clearly eligible for the high risk pool –
according to our Department’s review of their specific cases – were forced out of the program
by HHS causing them to lose their only available source of coverage.

After protracted discussions between the Department of Insurance, the Ohio administrator,
and HHS, it became clear that HHS would not recognize our Department’s authority to make
these determinations leading the Ohio administrator to file a lawsuit against both parties
seeking clarification from the courts as to which party they were bound to follow. An
agreement was eventually reached in which our Department’s regulatory authority was upheld.
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But this several month long ordeal demonstrated the federal government’s propensity to
overreach and disregard state regulation of insurance that resulted in harm to consumers in the
process. Due to the nature of the consumers applying for coverage in the high risk pool –
Ohioans with pre-existing conditions and in need of urgent medical attention – this dispute and
subsequent litigation caused unnecessary confusion and concern for the Ohioans stuck in the
middle.

While Ohio’s high risk pool experience has come with challenges to say the least, we feel this
tool – designed to help consumers find coverage they cannot secure anywhere else – is not
without merit. However, as you seek to obtain additional funding to allow this program to
continue to accept individuals through 2013, we encourage you to continue pressing for more
flexibility and less red tape to ensure states are given the control they need to tailor this type of
program to the needs of their citizens. Doing so would help consumers while avoiding some of
the very issues that have plagued our high risk pool since 2011.

Based on the experiences that we had with the federal government overseeing the high risk
pool, we fear that similar problems will arise as the ACA is fully implemented. We feel these
fears are very real and pose a threat not just to regulation of health insurance in Ohio but
across the country.

States have traditionally regulated insurance and are well equipped to do so. We have
appropriate regulatory processes in place to oversee insurer pricing, market conduct and
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solvency. Just as with the high risk pool in Ohio, when a federal agency steps into a role in
which they do not have experience or the expertise to properly understand the issue, it can
have severe consequences for the market and consumers.

Knowing the challenges that lie ahead, I encourage members of Congress to continue working
toward a better solution. For states like Ohio, better alternatives cannot come quickly enough.
In the meantime, we will continue to focus our energy on areas of Ohio’s health care system we
can control. Our administration will continue our work to improve quality of care in Ohio,
reduce costs, improve patient outcomes and truly reform Ohio’s health care system. We have
made significant progress over the past two years and feel it is essential to maintain our focus
on moving Ohio forward.

Thank you for allowing me the opportunity to testify here today, and I am happy to answer any
questions you may have.

###
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ATTACHMENT
Pre-Existing Condition
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dated December 31, 2012

13

