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l. Executive Summary

The Transportation Security Administration (TSA) is charged with safeguarding

Americabds aviation system. TSA dalgat eens more t
approximately 430 airporfsTh e agency s dnhesessinmmargin for eaar. Withi ¢ a |
that in mind, and in |ight of a dynamic threa

to function cohesively and collaboratively, from senior mansege to the ranfandfile
employees on the front lines of transportation security.isréigard, TSA is failing.

Starting in 2015, the Committee received credible allegations of misconduct involving
seniorlevel officials, and retaliation againgthistleblowes who spoke up. The Committee
launched an investigation and obtained documents and testimony substamtzaty of the
allegations. Senior TSA officials engaged in recurrent misconduct with minimal consequences.
The Committealsofound TSA kadership inappropriately used involuntary directed
reassignments to retaliate against disfavored employees and whistleblowers, among other tactics.

Making matters worse, TSAunder the direction of the Department of Homeland
Securityodos ( DetddGounsd (ODG@) ebstracted vamous investigationdich
would have shed |Iight on the agencybds culture
Congress and the Office of Special Counsel (OSC).

The toxic combination of unchecked misconduct hyi@eofficials and retaliation
againstrandandf i | e whi stl ebl owers under mined empl oye
astronomical attrition rates (as high as 20 percent in some segments of the workforce during the
period in questiofand abysmal rarnikg in a governmentide job satisfaction survey (336 out
of 339 agencies and components in 2G17).

Senior TSA Officials Engaged in Misconduct

The Committee found current and former senior TSA managers engaged in misconduct
with alarming frequency, ahroutinely received favorable treatment during the disciplinary
process. For instance, an internal TSA investigation concluded the Assistant Administrator for
the Office of Intelligence and Analyspursued an inappropriate relationship with a subordinate

andmisledi nvestigators. TSAG6s Office of Professior
di smissal. TSA | eadership ignthsAsdistaotPR6és r ecom
Administratorwith a lighter penalty. Minutes aftter e c ei ved OPHRoposedNot i ce of
Removal, the Chi ef th€AssistamtaAtdninsstrataafsétticrneat agrderheatr e d

containinga 14day suspension and a demotion with no loss in idayccepted.

1 Examining Management Practis and Misconduct at TSA: Part Il, Hearing before the H. Comm. On Oversight &
Govot. 1ReCoonrgm, ( May 12, 2016) (statement of Peter Neffe
TSA Hearing Part II Neffenger Statemdnt

2ExaminingthePei dent 6s FY 2019 Budget Request for the Transp
Homeland Securityl 18" Cong. (Apr.12, 2018) (statementof . Ddvi Cox, Sr . , Nat 61 Pres., A
Employees).

SPartnership for Public Service, faBadableatPl aces to Work A
http://bestplacestowork.org/BPTW/rankings/overall/sub.
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The DHS Office of Inspector General (OIG) conducted its own invegtigatn t o T SAO6 s

disciplinary process DHS OI G found, ATSA senior | eaders
practice in a number of key respects indicating ttiet Assistant Administratpreceived
unusually favorable treatment in the resolution of hisdisp | i nafy matter . o

In another example, OPR recommentieeDeputy Assistant Administrator for the
Office of SecurityPolicy and Industry Engagemeénot removal.This Deputy Assistant
Administratorwas convicted of Driving While Intoxicated in January 20M&is TSA official
sped the wrong way down a enay street and struck and damaged several parked cars. She
misled police by claiming she was not driving the car and falsely implicated a TSAaviati
community stakeholder as the driver. Contrary
offeredthe Deputy Assistant Administratarsettlement agreemesdntaininga 14-day
suspensionSheaccepted.

T S A desisionto mitigate the consequences of misdact by senior officials
contributed to the appearance of a double standard with respect to discipline. As one former TSA
counsel testified, at a minimam, it fAcreate[s

TSA Used Involuntary Directed Reassignments as a MeahRetaliation

The Committee found senior TSA officials used involuntary directed reassignments to
retaliate against disfavored employees, including whistleblowers. TSA inappropriately
reassigned employees to new positions hundreds of miles from #iginstwithout any
discernable organizational need. Many of the reassignments caused considerable hardship on the
affected employees due to financial and family obligations, forcing some to leave TSA altogether
rather than accept the new post. Several €8Wloyees reported hearing senior officials discuss
issuing directed reassignments as a means of forcing out disfavored employees.

A Federal Security Director (FSD), Jay Brainard, was directly reassigned from lowa to
Maine. Assistant Federal Securityr€tor (AFSD), Andrew Rhoades, was directly reassigned
from Minnesota to Florida.

I n Brainardds case, he informed TSA the re
hardship, but the agency refused to reconsider or offer him the accommodations He neede
Brainard moved to Maine, filed an Equal Employment Opportunity (E&@)plaint, and
accepted a settlement to relocate to Kansas.

According to Rhoades, TSA management retaliated against him based on the false
premise that he leaked security issuabh@tairport to the media. If Rhoades accepted the
reassignment, it would have caused significant hardship including losing custody of hisnchildr
He filed complaints witthe Equal Employment and Opportunity CommissamdOSC.OSC
intervened and blockdd h o a sld@extéd reassignment.

4 DEPOT. OFHOMELAND SEC. OFF. OF INSP. GEN., SPECIALREVIEW: T S A BANDLING OF THE 2015DISCIPLINARY
MATTER INVOLVING TSESEMPLOYEE 16 (O1G-18-35)(Jan 8,2018).
5 Steven Colon Transcribed Interview 108, Dec. 07, 2016 (on file with the Committ¢le@reinafter Colon Tr.].
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TSA Reached a $1 Million Settlement in the Case of Three Reassigned Employees

OSC reached a $1 million settlement with TSA over the case of three Deputy Federal
Security Directors (DFSDs) for retaliatory directedssignments. Sharlene Mata, Heather
Callahan Chuck, and Frank Abreu served as DFSDs at Honolulu International Airport. The
DFSDs identified and reported significant operational deficiencies at the airport. All three
DFSDs maintained a tense workingat@nship with the Honolulu FSO5enior TSA managers
reassigned the three DFSDs to the U.S. mainland. Employees going through a directed
reassignment typically receive 60 days to report to the new post. However, the DFSDs in this
case were concurrently isslemporary duty assignments requiring them to report to their new
posts in four days over the Easter weekend. All three filed whistleblower retaliation complaints
with OSC. In May 2018, OSC reached a settlement with TSA on behalf of the DFSDs, which
restaed Mata and Abreu to positions in Hawaii in addition to $1 million in total compensatory
damages.

TSA and DHS Obstructed Investigatiomsto TSA Misconduct and Retaliation

In May 2016, former Administrator Peter Neffenger testified he would relyeregults
of OSC6és investigations into allegations of w
impose discipline. However, TSA subsequently refused to provide OSC with unredacted
documents necessary to complete its review of the retaliation éases.t he di recti on o
Office of General Counsel (OGC), TSA claimed these documents were protected atliemiey
communications. TSAG6s obstruction i mpeded OSC

Duringt he Commi tt eeds MkerActng TSA Adhididirdor Huleaa r | n g
Gowadiatestifiedaboutthe decision to redact and/or withhold documéms the DHSActing
General CounseloseptMaher. After DHS refused to show the documents it was withholding
from OSC to the Committee, a subpoena was issued to compebthection of the documents
in question. Although the Department continued to withllmédlocuments even in the face of a
subpoena, the documents reviewedameraby t he Commi ttee showed TSA
applied excessively, inconsistently, amithout legal justification, thereby creating the
appearance the agency was intentionally obstr

In a January 18, 201@partisanetter to Secretary Nielsen, the Committee requested a
transcribed interview with theDHS Acting General Counsel Maher and demanded the
production of thdull universe of documents covered by the subpoena. DHS and TSA refused

TSA officials involved in wrongdoing remain in senior positions, a number of OSC
whistleblower cases have yet to be resolaed, TSA and DHS OGC continue to obstrinet
Commi titneveeGsst i gat i on. T loeovdrssaglmbaspecialy ontisSues whiohs t ur e
threaten to under &signasthd uddeldymg pcoblems areriotdilely to be
addressed by current leaghip.

TSA must improve its cul t ulrSeAd sA sp roonbel eamsi satr

rooted in the areas of leadership and culture. Ours is a culture of misconduct, retaliation, lack of
trust, coverups and the refusal to hold its senior leaders@at@able for poor judgment and
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malfeasance® Fora myriad of reasons, includirige safety of oucountry and her citizen3 SA
mustdo better. The Departmentdés Office of Gener
that effort.

6 Examining Management Practices and Misconduct at TSA: Part |, Hearing before @unth. On Oversight &
Gov 6t . 1Rfedomgr(Apr. 27, 2016) (statement of Andrew Rhoades) [hereinE®tarHearing Part T
Rhoades Statemént
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II.  Senior TSA Officials Engaged in Misconduct

Through the course of their investigations, both the Committee and the Department of
Homeland Security (DHS) Office of Inspector General (OIG) discovered a pattern of misconduct
among current and former senior level mamgsgk one exampl@nAssistant Administrator
committed offensesufficient forremoval from federal service. Other senior TSA officials,
however, circumvented the norndiéciplinary process to allow hito stay with minimal
consequences. Similarly, othESA managers and leaders faced consequences not
commensurate with the severity of their misconduct.

A. An Assistant Administrator  Committed Remova ble Offenses but TSA
Senior Leadership Intervened to Allow Him to Stay at TSA

Based on an anonymoasmplaint reeived on December 10, 2014, T@Mffice of
Inspection (OOI) launched an investigatiato the Assistant Administratofor the Office of
Intelligence and Analysi© Ol 6 s i n v e shecommitted miscontiucincinding
engaging in inappropriate behavwith afemale employeemisusinghis position dung the
hiring process, and lacking candor with investigatfolsS Ad6s Of fi ce of Profess
Responsibility (OPR)ecommendethis official be dismissethased on theseniilings® Despite
this recommendation, senior TSA officiafgervenedo offerhim a less severe punishment.

1. The Assistant Administrator for the Office of Intelligence and Analysis
Engaged in Inappropriate Behavior Towards a Female TSA Employee

During the summer of 2014 mentormentee relationshigevelopedetweerthe TSA
Assistant Administratoand afemale TSA employe€Tlhe relationshifpecame inappropriate
when the Assistant Administratidhe mentoryocalized feelings fothe mentedeyond those of
friendship? The menteedescribed their relationship to investigators:

We maintained this friendship through the summer of 2014, at which time
| began to suspe¢he] had developed feelings for me beyond those of a
platonic relationshipThese feelings were unreciprocated, @me] and |

went to lunch with a third partyredacted namelo address the issue. At
lunch[he] admitted to having feelings for me beyond those of friendship, at
which point | told him, in the presence @fedactedname] that our
relationship would never evolve into anything other than the friends that we
had becomé

7 U.S.DEPGr OFHOMELAND SEC., TRANSP. SEC. ADMIN ., REPORT OANVESTIGATION, 1150026 5 (2015)[hereinafter
ASHOr ADME&R REPORT OHNVESTIGATION].

8Memorandum from Donna Rachuba, Unit Chief, Office of
Admér, Office of I ntell i genc-®&08ANotce of Bropssed REmos@dursed5, Sec. A
2015) [hereinafteA s s 6 t Natick mf@Proposed Remoyal

%1d.

101d. at 25.
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Thatfal,t he Assi st an behakidrescatie@€dleagues ofrthé emale
employee stated she told thé@wascontactingherfrequently day and nightabout problems
with his home life'* If he called and she diabtanswerthe Assistant Administratavould text
or email until she respondétiThe female employee told O@e Assistant Administratdrad
become upset with handaccused her of not being a good friehecause she was not being
attentive enough to hif¥.She stated the two went to lunch to address the,iaadéeagain
discussedhis feelings for hemut ultimately said he understood she would never be more than a
friend 14 She further statedhe Assistant Administrat@ent her a sexually explicitraail the
next eveningthecontent ofwhich upset and angered hér.

11 Assr ADMGR REPORT OANVESTIGATION at 83 87.
12 |d. at83i 87.

13|d. at 25 28

14d.

15|d. at 25i 26.
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kiz4:30 inthe moming and my words just came to me so here goes:

Ty Sorry for my breakdown yesterday, but Idid need it. Am totally embarmassed and as you know
am trying not to do or say anything stupid to react.

2 This iz different than July

3 lam NOT leaving my marriage for I '~ <v'y | could notsay that but now Ican. |
am not leaving my wife and kid for you.

4}  Sex, lhave never norwill | €ver suggest sex inthis relationship. tgoss without saying that itis
not because of a lack of interest on my part, but rather respect for not crossing the line.
would be too easy and cheap. Would like to add for comic relief that | would first shit my pants
due to insecurties but guarantees that | could make you have an orgasm and Imean squirt like
no one else has made you do. lts not because of my great body or genitala but B/C | know you
and am willing to bet most if not all men are approaching sex with you completely wrong. Can
have that chat if you @ver want, above is the most sex talk | have ever had with you, but lwill
confirm that | am not having sex with you!!

5} Mot keaving wife, not having sex with you that leaves us to friendship. Make no mistake about it
thiz argument is and was about fiendship. Fyou want to be friends that talk occasionally and
once ina blue moon grab a beer then ok | certainly can do that and would certainly need to
readjust. | put most if not all of my friends in thiz category. Infact |believe Iwas that kind of
friend to you when you were at FLETC, true? Maybe my emor but | am NOT thinking of us like
that. My next category would be someone like Kim. Italk occasionally, remain guarded on some
level but talk to her fairly open on most kevels. |do not have a need to go to her house, or talk
everyday or ete.._. Iwouldn't not drop everything for any crisis she was having. You get the
point. Then there is your category which is solely owned by YOU. Ihave much higher
expectations for this friendship then | have with any other. Ifyou can't or don't want to be in
this category then let's chat. Ifthis is the category of friendship you want then Ineed you to
step up your game a tad. lam a 10% complete open book with yvou, Love you, care about you,
and yes Isaid am not afraid to say it @ven though it pizses you off Iwill demand things from you
onoccasion and those things are your complete and unwavering frust, honesty, loyalty,
commitment and | will demand that you be there for me within reason. So far Ifeel lhave been
reasonable. 1have you inthis category but not sure you have me inthis category. And that is
the dizcussion wanted to have these past few days. | alzo realize when you find a significant
other Ineed to MoVe you out of this category, we will deal with that when it comes and |'will
definitely need your help transitioning.

Hope this helps. Also wanted to share something with you: Do not freak out but check out the
definition of Love on googlel pasted below. | have it for you, certainly the 2 nouns, maybe not the verb.

Iread this definition before Izaid itto you and wanted you to understand it Its straight from Google
the cut and paste didn'twork sowell but lincluded it anyway. Please Google it on your owntime for
yourself "definition of Love" and ook atwhat comes up first it reads better than below:

| hope this helps and we can proceed. Happy to discuss further if need be. llove you! .
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The female employee told investigatdisy he] t hen added an i nappropr
referred to as comic relief. . . . The comment in conjunction with his recent behavior made me
angry, so we had an argument, &uring which |

The female employee further sdthe Assistant Administrat@pologized and offered to
resign!’ She believed his resignation was unnecessayasked him to leave her alone for the
foreseeable futur® According to the female employelge Assistant Administratarextspoke
with her toinformherh e woul d be the new Assistant Admini
Intelligence Analysis, where she worked, and asked if she was uncomfortable with this. She
stat ed s live hinfirduchdof an answergat the tidté He continled to approach her in
ways that made her uncomfortalliéer this encountebut before he formally assumed the OIA
position’? OnNovembe2 4, she emailed a coworker stating
morning. | 0&dm v éiThe Assisact Administratbchsbldses this encounter to
multiple coworkers, and even emailed her magtherw r i already got my first visit. He asked
me to go to lunch. | said no, and he got pissy. So we have to have ataki¢odayc?? That
afternoon shereailedhims t at i ng, fd & me&]tdNo mareysynthing, texting,
emailing or visits. You are AQ, and lam [sid a Jband here at TS&#*She furt her st at
have kept all of your other secrets, and will continue to do so. So, pleaseao mor
communi ®ation. 0

On March 12, 2015)0I interviewedthe Assistant Administrat@bout the allegation of
an inappropriate relationshiphe Assistant Administrataepeatedly told investigators there was
Anot hing sexual 0 ab dambledmpleyeerseting leiviemedsheriapa wi t h
it eenage % destatgdhée fmad nevier asked for the relationship to be more than
friendship, and he had never engaged in sexual conduct with or written sexual thing® to her

When OOI presentetthe Assisant Administratomwith a copy of his sexually explicit
email,however headmittedhe sent the message to thenéde employee. He also admittixy
had discussed sex, the email was inappropaaie they had gone back and forth adbwwe ar e
not going togo sexual?” The Assistant Administratdurther admitted their relationship was
inappropriate for the workplaédHea c k nowl edged in a sworn statem
inappropriate sexual commeint but mai ntained t hei romandcFat i onsh
The Office of Inspection explaineéd its Report of Investigatiof?

161d. at 26

171d.

18d.

191d.

201,

2l|d. at 184

2As s 0t NdticemfdProposed Removatl 4; AsOr ADMGR REPORT OFINVESTIGATION at 186.
23 AsOr ADMGR REPORT OFNVESTIGATION at 187
241d.

251d. at 33 34.

261d. at 34.

271d. at 34 45.

28|d. at 35.

291d. at 39 40.

30|d. at 8.
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The email contains sexually explicit language directed toward In the first part of
your March 12, 2015 interview, you denied sending any sexual communications.
You also claimed that you had never wanted the relationship you had with | |  lto be
anything more than friendship, but the email that you sent to |l dctails the “love” that

B he Google definition of “love” that you sent to-is further evidence that your
feelings for -cnl well past “friendship.”

you feel for her and expresses that in July 2014, you might have left your wife and child for [l

The Assistant Administrat@dmitted tahe Committee he knew the relationship was
inappropriate long beforas interview with OOJ but did not discloshis conduct to OOI
investigators! He testified:

Q. So when you say you suspected, what precisely did you suspect prior
to March 12th7The start of the OOI investigation]

A. Well, the first thhg | noticed was when [nammedactefl ceased all
communications for no reason around March 8th. That was my first
indication. | mean, we were on good terms, talking, and then it just
stopped. So at that point | pretty much assumed something was up.
Did you have any guesses as tcatwvas up, to use your words?

| certainly thought the possibility of an investigation the day she
stopped talking to me.

Why would you think that there would have been an investigation?
Because | knew | mean, my relationship wa®nright.

So you knew at that time your relationship was inappropriate?

| believe it was, yes.

When did you first arrive at that understanding?

When | got told | was going to OIA, | knew | had a problem.

What was theéime frame of that?

November 21st, 2014, approximately.

o » O > O P O P> O

So did you do anything to act upon that knowledge that there was a
problem?

SlAss 06t Ad mo rintefivievald®2clr,i bAepdr . 2016 (on file with

t

he
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| did. Not enough, but | went {oame redactedjnd | told her that
therds a potential thafil be reassigned to OIA and for the first time
she would be in my chain of command. | had indicated that | need
to report it. She saitlwell, | asked her, do you have any concerns
if | come in as your chain of command. She said no. | said, | need
to report it. And she said, | wouldndo that. &m close to leaving
OIA and going to training so why bother? And I incorrectly did not
report it.

So you didid@ report at any time between November of 2014 and
March of 20i the first of March, wél say, of 2015?

Right. The first time | said anything to my supervisor was actually
the morning of my interview?

The Assistant Administrat@lso claimed t@Ol investigatordie had disclosed his
relationship to Acting DeputidministratorMark Hatfield, his direct supervisor at the time, and
Acting Administrata Melvin Carraway, his direct supervisor in December 23Bbth Hatfield
and Carraway told investigatdise Assistant Administratarever disclosed any friendship or
relationship with tis subordinaté? In fact,the Assistant Administrat@dmittedhe onlytold
Hatfield the morning of his interview with investigators. $iated

The fact that they said | did not discuss this with Acting Deputy
Administrator, Hatfield, that is true.daid | discussed it with him. They
interviewed Mr. Hatfield on March™ As of March 4, | did not have a
conversation with him. | spoke to Mr. Hatfield on the morning of March
12" about my relationship withnpme redactdd Now, to be candid, the
afternoon of March 121 got pulled in for the interview. But when | said in
that interviewi they said have you talked to Mr. Hatfield about this, | said,
yes, | have. | talked to him that morning about it. But when they interviewed
him on March 4, | had not spoken to him abouf.

Hatfield and Carraway both denied tiiappened® Hatfield testified

Q.

A.

When did [the Assistant Administrator]jreveal to you his
relationship with [name redactéd]

You know, | dor@t i when you say reveal his relatiship, | dod
know that he ever said, you knofitdm revealing my relationship
with [name redacted) | think that in context of conversations

321d.

3BAs s 0t NdicemfdProposed Remowaion 10.

341d.

S A s sA@tmorr104.
36 ASSOr ADMR REPORT OANVESTIGATION at 61, 63.

Page [L3



where early on we knew he was under investigation, and he would
occasionally make declarative statements about his innocence or,
you know, he had done nothing wrong in relation to her.

So Gm not sure tht there was really any othielany disclosure of
relationship. And it was an assumption that | knew what the
allegations were, and he would declare his innocéhce.

The Assistant Administratdestified he did not disclose to investigators when he talked to
Hatfield about the relationship. Heated

A. | mentioned that | mentioned it | disclosed it to my previous
supervisor, Johialinski. Imentioned it to Mark Hitfield. And |
said | may ori | saidl cand 1 | sad | possibly mentioned it to
well, it should be right in herie

Agency Counde You have a supplemental two pages.

A. The third one was. .
Q. There was a third individual; is that correct?
A. Yes. | said somethingke | may havei may have or possibly

mentioned it to MrCarraway.
Did you describevhen you disclosed it to MHatfield?
| did not.

Did you see it as relevant at all that it had been that same morning?

> 0 » 0

| did not disclose when | talked to Miatfield about it.

* * %

Can you describe to us why you failed to disclose it?
| thought it would look disingenuous.

Q. Okay. Do you believe that it was disingenuous to disclose or to
communicate that you had disclosed it without providing the time

frame?

A. Yes 38

37 Mark Hatfield Transcribed Interview 589, Feb. 23, 2017 (on file with the Committee) [hereinafter Hatfield Tr.].
38A's sA@tm®rrat 14849.
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Carraway toldOOl investigatorghe Assistant Administratarever disclosed to him he
had a relationship with subordinate® Carraway also explained he was in ftinet Assistant
Ad mi ni ssuperaigooat tliedime this was happening thiedAssistant Aministratorwas
ultimately reassigned to the Office of Intelligence and Anaffsis.

Another senioff SA official statedthe Administratolasked hinto lie on his behalf about
thealleged sexual harassmentadfifferent femalesubordinate TSA employééMark
Livingston, a program manager with the Chief Risk Officer at TSA, testified\ssistant
Administratorattempted to coerce him into lying to investigathrgingston stated

When | told[the Assistant Administratorqfter he sexually harassed my

exeative assistant, he told me if | didrie for him that | was going to be

on his ASO Iist. And then when | told hin
sexually harassed her, he told me that if | &idmm and the others coul@n

work with me.

What thaimeant to me was everybody else was covering for everybody else.
They all circled the wagon. And | di@rwant to be a part of it. This was the
third time that | had knowfhe] to be part of something tawdry. They were
mostly all dirty. | didrét want to bea part of it. And he made it clear to me
that if | wasrd going to be part of the dirtiness of the other &E&en they
were going to shun me. | didrthink that was a big deal. | figured it was
just him, but it was everybody.

Documents and testimomspnowthe Assistant Administratguursued an inappropriate
relationship witha subordinate and sent explicit communications to HethenmisledOOlI
investigators about the nature of the relationship until he was presented with the sexually explicit
email

2. The Assistant Administrator AbusedHis Authority and Position

During the summer of 201the Assistant Administrataiolated TSA hiring practices by
hiring an individual outside the competitive proc€&dsis office posted an open positidor aK-
Band Executive Advisot The individual he wanted for the position applidwas not
selected for the Best Qualified listitnesses indicatetthe Assistant Administratava s fAnot abl y
di sappointedo when his prefetonlstf candi dat e di

jz AsSIr ADM&R REPORT OFINVESTIGATION at 63.

;‘i :\(:;il’k Livingston Transcribed Interview 39, Apr. 5, 2016 fibem with Committee) [hereinafter Livingston Tr.].
43!3.5 s 0 t Ndtick mfdProposed Remoall1i 13.

g
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Susie Williams, then the Director of the Business Management Office within the Office
of Inspection, worked closely withe Assistant Administrataghroughout the hiring proceés.
She testified howewent around proper protocol. Ssiated:

Q. Do you recall[the Assistant Administratbasking you whether he
had the authority to approve a noncompetitive promotion instead?

A. Yes.
What was the conversation like?

He asked if hecould noncompetitively promote [name redacted]
into the executive adviser position and asked for the cite policy
reference, which then | provided.

Q. So, in a situation like this, would he have had to close the vacancy
and then open up a new one?

A. You would close out the certificate, the compeditivacancy
announcement, as naelectees, and then reissue a 52, a new
personnel actiofy,

Williams explainedhe announcement was prepared colydot an Executive Advisor
and sheadvisedhim to interview the applicants whoade the ceification list.*® The interviews
were scheduled for 105 minute blocks witlhim alone? According to Williams, this was
unprecedented. She testified:

Q. Your testimony indicates that 40to 15minute blocks for

intervi ews, g uot eendqgiotea YWhywaspghise cedent ed, 0
unprecedented?
A. Because @ never happened before.

How do you know that @ never happened before?

It hasndt happ éomelk infermatibnethatll knena s
about,for the recruiting in our office.

Q. Do you know why the meetings were scheduled in such short
blocks?

46 See generallBusie Williams Transcribed Interview, May 20, 2016 (on file with Committee) [hereinafter
Williams Tr.]; see als®A s Ad tmotice of Proposed Remoati11i 13.

47 William Tr. at 37.

481d.; see alscAsIr ADMGR REPORT OF NVESTIGATION at 95.

49 Assir ADMGR REPORT OFINVESTIGATION at 95.
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A. | dond know.
Q. Did [the Assistant Administratoeep meeting notes?
A. No.%°

After the interviewsthe Assistant Administratondicated none of the candidateasv
right for thejob, andinstead, promotetis preferred candidatarough a norcompetitive
process! He assigned hdewerduties than an Executive Advisor would normally have
received]eaving the leftover worko the other Executive Advisor and direct&t©0I foundhe
attempted to Aclear the airo and expl ain
as Executive Advisor outside the normal proces$ee explaineche was never looking for a
subject matter expérteven though the jobecessitatedd but wasinstead looking for a
scheduleP? The hiring ofa Program Assistant went similarly. Williams testified:

Q. Do you have any recollection of the hiring of a program assistant by
the name ofname redacted@]

A. Yes.
Q. Can you kind of describe the procélssough which she was hired?

[The Assistant Administratorjwanted to bring her over,
noncompetitive reassignmentslinot a promotion. We didnhave

a position that was available, a cover sheet that was established, like
a PD. So we had to go througfe position classification review
process, which we did, and the outcome was a secretary position.

And she was initially provided a tentative offer, which was then later
declined byjname redactedAnd then ultimately a reclassification,

a new discusen occurred regarding the position, and then she was
placed into the position.

Was that unusual in any way?
It wasrd unusual except for that just the manager digvant a
secretary position for the position, for the classification of the

position.

Q. Did [name redacteddnd up serving in the capacity as a secretary?

S0 William Tr. at 81.

51 AsGr ADM&R REPORT OFINVESTIGATION at 6;A s s 60 t Ndliceai ®roposed Removalt11i 12.
52 As9r ADMR REPORT OANVESTIGATION at 95 96.

531d. at11i 12.

54d..
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A. As a program assistant position, was the final classification.

Q. That was the classification, but in terms of duties, was she acting
more like a program assistantior
A. Yes.
Q. So she actually did perform duties more like a program assistant.
A. Yes.
Q. What was[ t h e Assi st antreacfod whemitlet r at or 0 s |

description was returned as a secretary?

A. He said he didé want that positiofi didn@ want that position to be
classified as a secretaty.

There is also evidence thesistant Administratonsedh i s posi ti on to i nfl
opportunitiesOne feeral law enforcement officer with TSA explainedher sworn statement to
investigatorsii | was afraid to state my dijTledfsistansf act i C
Administrator]has a reputation for getting what he wants and he knows pepje. | was
afraid my action | to%ok would result in retal

The Executive Advisor for the Office of Inspection noitedher statement to investigators
regarding the executive advi sor byghbAssitaar c h, i
Administrator]caused a negative impact .;.l.was a witness to many conversations regarding
her lack of knowledge and experience, and the percefptejiselected her as a favor to the Front
Office/John Halinksk[sic] [Deputy Administrator] *6Shealsotold OOI investigators:

On June 3, 2014, at th©OIl All Hands Meeting, [the Assistant
Administrator] announced that heias not initially going to make any
changes so that he could determine if anything needs to be fixed. He then
stated that heavas byinging (redacted)into OOI on a detail to be his
Executive Advisor andredacted)on a dedil as his Executive Assistant.
[The Assistant Administratogtated that both of them would work directly

for him. After the All Hands meeting, a handful of people asked me if | had
lost my position as Executive Advisgr.

The Executive Advisowent on to explain how the decision to hire both these individuals
presented problems within the office. She testified to OOI:

55 Williams Tr. at 4546.

56 ASSOr ADMR REPORT OFNVESTIGATION at 128 29.
571d. at 148.

581d.
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In mid-June 2014 (approximatelyyedactedstarted a 9@lay detail in the
AA Executive Advisor position. After | introduced myself to her, she told
me that she started with the Office of GloBatategies and worked there
for several years, and spent one year with the @ $Aont Office. When
asked, she told me that she had not workedhion] previously. | believe
that(redactedpegan working irDOl around the same time frame; she told
me tha she worked in the Office of Security Operations. Du(neglacted)
and (redacted) tenure with OOJune 2014 - early December2014),
whenever they enterdtis] office, the door would always be closgd.

Int he Assi st an Notick dffRiopose RemowvalOBR statedh i actiofi in
posting and selecting for a position at the K band, based on its stated duties and responsibilities
when [he] knew they were not the duties and responsibilities to be performed is inappropriate
and un ac®®aPR Urthdr staed the actual duties and responsibilities of the position
iwoul d nevebransdu sctlaaisnsiaf i€ati on if reviewed. 0

Documents and testimony shaolne Assistant Administratagnored the proper hiring
process and chose to personally seleaviddals he wanted in those positions. Additionally,
after hiring one particular individual, he re
and passed it on to others.

3. OPR Recommendedhe Assistant Administrator be Dismissed from TSA

TSA Acting Deputy Administrator Mark Hatfield testified the final decision to propose
the Assistant Administratdor removal came from Heather Book, Assistant Administrator for
OPR. Hatfield stated:

Q. You mentioned you didirecall how you found out aloit thenotice
of proposed removal fgthe Assistant Administrator] To clarify,
do you know who had communicated that with you?

A. It was either Heather Book §€Chief CounselFrancine Kerner.
Q. Do you recall who made the decision to propbss] removal?

That would be Heather Book, becausedhaer role as the head of
that office. So she takes it, you know, as | said, she fiekle

staffs the cases, and then the case officer, &@ohdond know

what happened behind thartain, but they process it somehow and
theyi | think theyde all attorneys. So they then forward it back to
her, and | think they recommend to her, and then she either accepts

591d.
0A s s 0t Ndtice mfdProposed Removat 13.
611d.
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or modifies that recommendation and then forwards it to the deputy
administator®?

Hatfield believed the proposal for removal was a severe punisénpenbaps too sevedefor
the Assistant AdministratoHe testified:

Q. So | just want to be clear here, looking at exhibit 3, the policy states
agai n, Al n accor dm@nal securitw progpekem, TSAGS per so
supervisors must report any information that raises doubts about an
empl oyeebs continued eligibility for TS

cl earance such as access to sensitive i

Here, youbve just been presented with a
that indicates he[the Assistant Administrator]exhibited poor

judgment, he exhibited a lack of candor, he was untruthful in

responses given to the Office of Investigatdfhy doesi this rise

to the level of something that under T&Avolicy a supervisor must

report for review by the personnel security program?

A. Ités a reasonable question, and this is black and whiteallt in
writing. And when you sit in Solomds seat and ydue got to make
decisions about peoyiilives, you take into account the totality of
the situation, the specifics of the individual case, and | made my
decision at that time. And | stand by it todadl.take ownership of
it. If you have a problem with thabroceed accordingly.

I know therebés a | ot of [pim]jolpl e who had
was agnostic. | thought that he was a young man with potential. |

think that he served his country honorably in the United States

Marine Corps.And | think that heunfortunately, had some bad

supervisors whd you know, he learned a way of doing business

therel 1d like to finishi he had a way of doing business there that

was a little roughshod.

And | think that in the course of all of this he faced terminatien,
suffered severe discipline. And | stand by my assessment of the case
that he was a young man with potential for rehabilitation and
deserved the punishment, but also deserved a chance to be

rehabilitated. Tha®6s the best | can of
Pursuantto$A6s process, a deciding official ul t
OPRGs proposal into consideration. Steven Col

621d.
631d. at 88 89.
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Administrative Litigation in the Office of Chief Counsel, testified how TSA determined th
deciding official. He testified:

Q.

A.

In[ t he Assi st an tcaseAwdhoiwasi teet de@ading r 0 s |
official?

|  d evendkhow at this point. So the assigned deciding official
believe was going to be Mr. McShaffrey, the deputy assistant
administrator of OPR.

And how was the assignment formalized?

It is actually formalized in the proposiiighe proposal notice. In

the proposal notice, you will indicate who the deaydofficial is

and, you know, how to contact them and set it up. So that, to me, is
the official document saying, okay, this person is your deciding
official because yo@ne delivering it to the employee.

How that was worked out by MBook and Mr. McShaffrey and
anyone else who may have had any involvement in that decision,
that | do not know®*

At the time, General Francis Tayload been Acting Admistrator of TSA for three
weeks andvanted to be inMeed in any personnel decisiénTSA Chief Counsel Francine
Kerner told the Committee about her conversation with General Taylor. She testified:

What happened with this case wiashis was during a period of
transition, so we had the removal notice alitten up and ready to
go. Mark Hatfield was then the Deputy Administrator. General
Taylor was named the Acting Administrator after Mel Carraway had
been removed.

Shortly after General Taylorcameonboa@mnd hedés a f or mi
presencé therewasameéei ng call ed in his offi

meeting. The meeting was called by General Taylor. At that meeting
was Mark Hatfield, General Taylor, Heather Book, and me. General
Taylor made it very clear that he wanted toi bemphatic, he was

emphatm&t I Dlmave a say?0 And he was

and he had an opinion, and his opinion is the one that | shared with
you, that he had worked wifthe Assistant Administratorthat he
thought highly of his work, that this was a matter of the hézat,

64 Colon Tr. at 143.
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there was no question in his mind tiila¢] could be rehabilitated,
and that he did not wafttim] removed®

According tothe DHS OIG, this meeting took place on or around June 12, 2015,
approximately one week after Taylor had assumed the roletwfgddministrator®’ In the
meeting Book strongly supported removittige Assistant Administratavhile Hatfield
supported a lesser penatfyKerner toldtheDHS OI G s he agreed ,bui t h Hat |
did not explicitly state this at the meetitfgraylor ultimately decidethe Assistant
Admi ni safrfaegtnosredss wer e a ficri me of emotiono and
should be penalized by relievihgm of his leadership position and reassigning Hifihe
decision to mitigat¢he Assistan A d mi n ipwishment led toé series of unusual actions
inconsistent with TSAO0s normal disciplinary p

Originally, Scott McShaffreytheActing DeputyAssistantAdministratorof Office of
ProfessionaResponsibility, was to be thedidingofficial .”* Typically, if a conflict of interest
arises in a case, the deciding official chooses whether to recuse HiAselbrding to Kerner,
McShaffrey had worked closely withe Assistant Administratan the pastbutdetermined
there waso conflict.”? On June 12, following the meeting with General Taylor, Book asked
McShaffrey to tak®onnaRac hubads pl ace as pgheAsgisiasti ng of f i ci
Administratora 14day suspension and directed reassignrffevicShaffrey stated he was
unconfortable with this requesbecausas the designated deciding officiaé had been walled
off from the process and had not had the opportunity to independently review the facts of the
case’> McShaffrey found the handling of the case unusual enough to kegping private
contemporaneous notes of the matter. Book then requested Razlkbbhage her
recommendation, which she refused tdtccording to BookHatfield, whoas Acting Deputy
Administratorwas alsdersupervisorgventuallyasked Book to mae him the deciding official
instead of McShaffrey even thougtHatfield had previously worked undére Assistant
Administrator’” Hatfield stated:

Q. Were you aware that Scott McShaffrey was the name of the deciding
official on the draft notice?

A. Now that you remind me, | do.

56 Francine Kerner Transcribed Interviewi 78, Dec. 5, 2017 (on file with Committee) [hereinafter Kerner Tr.].
87 DEPOr. OF HOMELAND SEC. OFF. OF INSP. GEN., SPECIALREVIEW: T S A BANDLING OF THE 2015DISCIPLINARY
MATTER INVOLVING TSESEMPLOYEE 8i 11(0I1G-18-35) (Jan 8,2018)

68 1d.

591d.

°1d.

" May 3, 2016 TSA briefing to Committee staff.

21d.

7d.

74d.

s1d.

®1d.
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Q. How did you find thahe was the deciding official dthe Assistant
Admi ni stase@t or 6 s |

A. Just in the process, | would have been told that he was working on
it. Yeah. Sodecidingwe | | , I dondét recall all the 1t
but | do know, as you mentioned his name, because | remember
Scott was involved, yes.

Q. Was it customary for MiMcShaffrey toi or somebody else from
OPR to be the deciding official in OPR cases?

A. I di dnot have enough context to tell y ¢
You know, | was taking it step by step as an individual case. And
only in hindsight can | look back arsdy, okay, yeah, | mean, the
ot her cases kind of fell along the same
2 or 3 of experience doing this. 56

* % %

Q. So you would typically, after recommendation from, say,
McShaffrey, you would sit down and look at it atetide whethér

A. And | almost always dealt with and really only recall, Heather in
terms of my direct. | mean, | saw McShaffrey on a regular basis, but
typically Heather would represent that Office.

Q. But after there was a recommendation, typicatly ynd Francine
Kerner and Heather Book would decide whether the case had been
more straightforward and cut and dry?

A. Or whether it needed more attentidn.

Hatfield testified he did not view himself as the deciding official, although he understood
hisr ol e in the matter effectively rendered him

Q. Would anybody else have considered you to be thiglideg official
on[t he Assi standaseAdmi ni strator 6s]

A. You know, using that as the term of art, possiipgah.

Q. And why would you say possibly if you just said that that was not
your position?

A. Well, | signed it, because that was my role as the deputy, to sign the

"8 Hatfield Tr. at 32 33.
?1d. at 38 39.
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final documents, but the decision was made with that group of four
and, ultimately, th final decision was made by General Taylor, as |
recall.

Q. So you dididt have any discussions about being formally placed in
the position of deciding official or named the deciding official for
[his] case or any other case that you were a part of?

A. Well, by signing that, | was de faciol mean, | signed it, so that
made the decision.

By the way, | supported this decision. | have no reluctance in telling
you that, you know, in looking at the full scope of this case, | thought
it was an approprta disciplinary action. | thought it was a severe
disciplinary action. He was suspended without pay. He was
demotel three levels down, althoughand he was taken out of the
SES.

So IBm not in any way trying to distance myself from thats just

the formal terms and roles, which | am going to beg for some latitude
here that | do@@ have the ability to give you, you know, real
definitive answers. | certainly signed the final document, but | will
go back and say that the decision was made withgtioaip of four
people®®

Bookinformed the Committee she had expressed concerns to Hatfield gimianaal
conflict of interest becaude previously worked as a Federal Security Diregtmterthe
Assistant Administratot! Hatfield dismissed her concerns and effectively made himself the
deciding official®? According to Bookthis had never happened beféte.

On June 15, 2015 cott McShaffrey deliveretthe Notice of Proposed Removaltte
Assistant Administratot* The promsal detailed four substantiated charges and their penalty
range under the TSAable of Offenses and Penalt®®3he proposal detailed holme committed
multiple offensesand the lack of candor charges were aggravating factors in determining the
penalty®

80 Hatfield Tr. at 4647.

81 May 3, 2016 briefing t@ SA Briefing to Committee staff.
82d.

831d.

84Ass o6t TAa bea.r

85See generallA s s 6 t Ndiick mfProposed Removal
861d. at 14.
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I noted the clarity with which you were on notice of the applicable policies. On November 7,
2014, your Online Learning Center Records indicate that you read and understood TSA MD
1100.73-5, Employee Responsibilities and Code of Conduct. 1 also note that you acknowledged
TSA'’s Code of Conduct and Leader’s Pledge, in which you pledged to be honest at all times,
whether on or off-duty. You therefore knew or should have known of your responsibility to
provide accurate and complcte information during an investigation, the appropriate use of
government email.  Your actions, however, have caused irreconcilable doubts about your
reliability, judgment and trustworthiness.

Under the aggravated penalty ranigis,four chargesnade him eligible foremoval®’
Lack of candor alone has a recommended penalty of rerffoval.

UnderTSA guidelinesthe Assistant Administratdrad seven days to submit an oral
and/or written replywhich would hen be considered by the Decidi@fficial to determine
whether to sustain or mitigate the propd&al.

Ot her TSA official s Ihseaseramddver@tfoublfedsbyxihes han dl
agencyo6s failure to r e weofaedoublé standard id disciplieevioe d i t
senior officialsMark Livingstontestified he believethe Assistant Administrat@hould have

been removed based on TSA6s own investigation
Q. You are referencing the ROI?
A. The result of the investigation ffihe Assistant Administratoffom

the Office of Inspection. In it there were three clearcut [ched
lying from our inspector general. He was reduced from SES to L
Band. Thats it.

What does the Table of Penaltreeommend for lack of candor?

The investigator recommended termination. The Office of Personnel

Responsibility recommended termination. The Office of Chief

Counsel recommended termination. But when it got to the head front

office, either the deputy dhe acting administrator didndo it. And

when Mr. Neffenger(sic), the administrator got it, his answer was,

AWel |l , it has alread@getthsezondbitdj udi cat ed.
(sic) of the apple. But what he didrdo is he didd look at all the

pending cases that are already there.

* * %

Thats an example of whét wrong with TSA. When there is an
airtight proven case as a result of an investigation that is proven, not

871d.
881d. at 14 15.
891d. at 16.
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alleged or an allegation, but proven when there is ctmeigight
proof of an SES who has misconduct and there is not appropriate
taken, it doesft work *°

The same sentiment was shared by Assistant Federal Security Directassmm\VBupport,
Andrew Rhoades. He stated:

[The Assistant Administratdmwas gven a very, very, very light infraction.

In his example there were three lack of candor charges sustained by our
Office of Inspections and the Office of Professional Responsibility.
According to our table of penalties, one lack of candor charge is mayndator
removal from service. He had thrée.

TSA investigators founthe Assistant Administratqgrursuecdan inappropriate
relationship with a subordinate, lacked candor in an interview with investigators, and abused his
authority in his ficed Profasssonal Re3pbnsibility greestigated end O
recommended removal. Under proper protocol the deciding official should have been Scott
McShaffrey, yet Acting Deputy Administrator Mark Hatfield requested to become the deciding
official, even in thedce of a conflict of interest. At that paitite Acting TSA Administrator, in
collaboration with the Acting Deputy Administrator, Assistant Administrator of OPR, and Chief
Counsel decidedewould not be removed, instead offering him a simple settlement.

4. Minutes After the Assistant Administrator Received the Notice of Proposed
Removal, Senior TSA Officials Offered Him &Settlement Agreement

On June 15, 2015, the same dagy Assistant Administrataeceived the Notice for
Proposed Removal, TSA counsel Steve Colon preséittedith a settlement agreement.
Hatfield, Heather Book, thassistant Administrator of OPRndthe Assistant Administratail
signgsd the agreement on June’d8he settlement rejected thecommendatioto terminate
him.

Colon drafted the settlement agreement at the behest of Francine Kerner. Colon testified
he met withthe Assistant Administratdo offer him the settlement. He stated:

Q. How did you learn that he was going to receive a notice of proposed
removal?
A. From my ultimate supervisor, the Chief Counsel, Francine Kerner,

kept me after our usual meeting that we had onitlwatMondays
at 11:.00 a.m., and indicated to me that the Office of Professional
Responsibility was going to serve a proposal for removdtian

9 Mark Livingston Tr. at 3436.

91 Andrew Rhoades Transcribed Interview 97, Mar. 30, 2016 (on file with the Committee).

92 Settlement Agreement Betwedns s 6 t arddhm®ranp. Sec. Admin. (Jun. 18, 2015y [leei naf t er Ass Ot
Settlemen®Agreement].

%1d.
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Assistant Administrator]but that the acting administrator, General
Taylor, had determined that he wanted him &bigwvanted him to
stay on board.And so | was asked | was told to meet witlithe
Assistant Administratorfo offer him a chance to take a settlement
of thel of the proposed removal by taking the-daly suspension
and the loss of his position.

Q. When did you meet witfthe Assistant Administratotp have that
discussion?

A. I met with[him] that afternoon on Juriéth. 1 think it was around
3:00 p.m. He had already been visited by assistdaputy assistant
administrator of OPR, Scott McShaffrey, who delivered the
proposal to remove him, to him in his office space, which actually
is in aSCIF. Because he was hdadt that time[he] was the
assistant administrator of the intelligence group at TSA. At that
pointi right, | think, eithef | think right prior to Mr.McShaffrey
delivering a letter to me, he forwarded me a cbopyad regiested
of him that he forward me a copy of the proposal notice, so | could
read it before | met witfthe Assistant Administrator]Prior to that
time, | did not have any involvement with either OPR or any of the
agency attorneys who had been apparentiskimg on the proposal
notice. So | didét know what was in it until | saw

The settlement penalizede Assistant Administratavith a 14day suspension, removed
him from the Senior Executive Service for one year, r@uiced his grad® Theproposed
settlement did not affettis salary, even though he was demoted a gtade.

Acting AdministratorTaylor never reviewed the Notice of Propddeemoval before
TSA offeredthe settlement agreemetit.He reviewed only a summary meraadum provided
by Acting Deputy Administrator Hatfiel®f. Taylor conceded he was not aware sbelement
agreement allowethe Assistant Administratdo retain his current salary lev&l.

Colonbelieved the timingof he As si st an settlédnh within siihuteadf or 0 s
receiving the notice of proposed rema@valas odd. He testified

Q. | recall you mentioning in the last hour that you had tole
Assistant Administtor] that the lack of candor charge, if you took
it to the MSPB, is one that, given his prior position in the agency, is
not one that you felt TSA would lose?

94 Colon Tr. at 9495.

®As s Ot SatttbmehtrAgreement.

% d.

97 May 3, 2016TSA briefing to Committee staff.
%8|d.

9 d.
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A. That is correct.

Q. Did you find it odd thathe], having faced this and three other
charges, would be given the settlement that you ultimately drafted?

A | found that it was odd that we would serve him with a proposed
removal and then follow it up with a settlement. | just didinink
it made any sese. You know, if you are thinking this is what you
want to do to him, why would you serve him with a proposed
removal that you had no intention of following through with. You
know, | didré think that made any sense at'dll.

Additionally, Hatfield appared to be the deciding official for the settlement agreefi&mhis
conflicts with Chief Counsel Francine Kerner 6
was to settle the matter on behalf of TSA. She testified:

Q. The settlement agreement itself has Mark Hatfield as the deciding
official.

A. Has Mark Hatfield as settling on behalf of the agency, which is a
little bit different.

Can | just indulge you with a little bit of discussion of personnel of
how the process works so that you understand how we got the
settlement?

Q. Yes. Specifically, can you describe the parameters of what do you
mean by personnel? Like in a disciplinary situation?

A. Yes, in a disciplinary situation.
Q. Okay.
Okay.Sono mal I 'y what happegmoudwleermgotoudve go

the ROI, then you draft up whatever you think the proposal should

be for discipline. If there is discipline. You may also give a letter

of closure i f you donodét think the repor
anythirg wrong.

* * %

In this case, the administrafiothe acting administrator, General
Taylor, had already decided that he did not want the removal

100Colon Tr. at 141.
101 Kerner Tr. at 83.
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action to be completed. Now,[lie] had not agreed to the

settlement of the case, which was a demotion and a suspension, he
would have had to face the removal action. And something to
consider also is that, both with regard to the removal and the
demotion [he] had a right to go to the MeéBystems Protection

Board. So even if you had gone to a deciding official and you had
had the deciding official decide that he would just get demoted,

[he] still had the right to take that to the Merit Systems Protection
Board.

So here you have Generdy | or deci ding there wonodt b
removal. And he understood the facts of the case very well from

my observing what he said ab¢him] and what he said about the

case.

How do you think he became aware of the facts of the case?

Well, I know that he ad Hatfield had a discussion about the case
before we came in, because he started with a base of knowledge.
And it was clear that Hatfield, who was deputy administrator, had
talked to him'%?

Hatfield explained to the Committee he was the de facto signer for the settlement
agreemerdt even though McShaffrey was the established deciding official as the Deputy
Assistant Administrator of OPR. Hatfield stated:

Q. Would anybody else have considered you to be the deciding official
onft he Assistantcasé?dmi ni strator 6s]

A. You know, using that as the term of art, possibly, yeah.

Q. Any why would you say possibly if you just said that that was not
your position?

A. Well, | signed it, because that was my role agiqauty, to sign the
final documents, but the decision was made with that group of four
and, ultimately, the final decision was made by General Taylor, as |
recall.

Q. So you didnét have any discussions abou
the position of decidig official or named the deciding official for
[the Assistan A d mi n icase or anly atherdcasg that you were
a part of?

102Kerner Tr. 8385.
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Q.
A.

Well, by signing that, | was de factol mean, | signed it, so that
made the decision.

By the way, | supported this decision. | have no reluctance in telling

you that, you know, in laking at the full scope of this case, | thought

it was an appropriate disciplinary action. | thought it was a severe

disciplinary action. He was suspended without pay. He was demoted
three levels down, althoughand he was taken out of SES.

So I Ommyytway trying to distance myself
the formal terms and roles, which | am going to beg for latitude here
t hat I dondt have the ability to give Yy

answer. | certainly signed the final document, but | wilbgok and
say that the decision was made with that group of four people.

Do you know why Mr. McShaffrey did not signed the settlement
agreement?

I donodt . I dondét know whether 1t was no
on to ask him or whether there wasgomr eason t hat he di dnot

| was not aware of any.

And, to clarify, | asked you if you had any communications about

your role as the deciding official ghisfc ase, and you didnodot re
directly say yes or no

| dondt recall

Okay.

But no evidence of this, | was de facto the final signafire.

The Assistant Administratavas given a Notice of Proposed Removal based on the
investigation by OOI. The Notiaexplainedthe lack of candor allegation carried a punishment of
up to removal. Multiple other substantiated allegations combined with the lack of candor charge
should have resulted his removal. Acting Administrator General Taylor, howewgcided not
to removethe Assistant Administratdrased o a y | convdrsaition with Hatfield{erner, and
Book. Kerner then instructed Colon to draft a settlement agreement to pretdeniissistant
Administrator presented the same day as the Notice of Proposed Removal.

103 Hatfield Tr. 46 47.
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B. D(_3 /s)nvestigation Determined Senior Managers Deviated from

Agency Policy Regarding the Assistant Administrator

At t he Commi t DeSOdSEnvestigajedhewsTSA handledethe Assistant
Admini strator os mi%andanuhty 8, 201&eDHS AIG ®leased itsi n e
report, confirming tdaendcCloundning: e eBSA i nndaningrs lae
standard policy and practice in a number of key respects indicatinghbatdsistant
Administratot received unusually favorable treatment in the resolution of his disciplinary
mat t%r . 0

TheDHS OIG discoer ed seni or current and former TS/
disciplinary process in a way that circumvented the very TSA policies and procedures that were
established to prevent favoritism in such cir

According to the OIGthe AssistanA d mi n i scta saet oi rmiicteded dlongythef
normal course, with OOI investigating the allegations and OPR making a determination as to the
appropriate chargestor i ng under t ¥ ®PRcUnit Ghiaf DertnaRachebs,. 0
fifollowed standard cedure, and her analysis and conclusions were informed by the facts and
guided by relevant TSA policigg®

Further, the proposed penalty (removal) appears to have been wasrdmet
requred by TSAOG6s Tabl e of Penal tiorkeadershidcausedther , t he
process t o ghe OlGinvestigaton relsased the followingdistpanning
eleven item& demonstrating the ways TSA senior officials improperly intervened or acted in the
matter:

1 DA Hatfield®s decision to circumverthe standard OPR process by
involving General Taylor in the decisianaking with respect tohe
TSES Empl oyeeds penalty;

91 DA Hatfieldé misleading suggestion to General Taylor that OPR had
somehow exceeded its authority by proposing to remove a member of
the TSES without seniorded er s hi p6s i nput ;

1 The failure by DA Hatfield, Chief Counsel Kerner, and AA Book to
inform General Tayla@ who was serving in an acting capacity and was
entirely unfamiliar with TS&s disciplinary policies and procedudes

) etter from Jason Chaffetz, Chairman, H. Comm. on Ove
Transp. Sec. Admin. (Apr. 26, 2016) (The letter to Administrator Neffenger was forwarded to the DHS OIG to

request the OIG initiate an investigatipibee alsé. et t er fr om John Rot h, Il nspector
Of fice of I nspector Gen. to Jason Chaffetz, Chairman, |
105 DEPGr. OF HOMELAND SEC. OFF. OF INSP. GEN., SPECIAL REVIEW: T S A ANDLING OF THE2015DISCIPLINARY

MATTER INVOLVING TSESEMPLOYEE 2 (OIG-18-35) (Jan 8,2018).

106|d.

1071d. at 13.

108|d_

109|d_
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that his nvolvement in the process was a deviation from standard
practice and extremely unusual;

1 AA Book&s decision to circumvent ORRstandard process by directing
an OCC attorney to revise the NPR to remove the lack of candor charge
and proposeuspension ingtad of removal;

1 AA Bookd& decision to circumvent and/or improperly influence GPR
standard process and objective, independent deaisaking ky asking
t he ADAA t o t a4 m@acdakthe ProposingtOffictahande f 0
dictating to the ADAA what peaity he should propose (i.e., a-ddy
suspension with a directed reassigntrfellowing the suspension);

1 AA Bookd& decision to circumvent and/or improperly influence GPR
standard process and objective, independent deaisaing by
attempting to dicti to the UC what penalty she should propse, a
14-day suspension);

1 AA Bookd& decision to circumvent and/or improperly influence GPR
standard process and objective, independent deaisaing by
replacing the ADAA with DA Hatfield as the desigedt Deciding
Official;

1 Chief Counsel Kernés efforts to circumvent ORR standard process
by initiating settlement negotiations with the TSES Employee before he
was even aware that the Agemnegs considering his removal,

1 OCGss failure to comply with TSManagement Directive 1100.59,
Settlement Agreements, which requires that ®SAEXxecutive
Resources Council (ERC) be consulted on any settlement agreement to
which a TSES employee is a party, and tasks the TSA OCC with
coordinatingsuch agreements withe ERC;

i DA Hatfields ef f or
e

S to ensure that the TSES E
payo despit [

t

his demotion; and

1 Senior leadershis efforts to achieve, by settlement, what it had failed
to accomplish through its unsuccessful efforts to circumvent and/or
improperly influence OP& standard proces®

Finally, DHS OIGdiscussechi ef Counsel Francine Kerner 0:¢
and adjudicate matters for the agency. The OIG explained:

1019, at 14 15.
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Chief Counsel Kerner proposed several justifications for gpecial
handling of the TSES Employ@ecase. First, she suggested that resolving
the matter quickly via settlement saved the Agency money by ensuring the
TSES Employee did not sit on paid administrative leave during the second
phase of the disciplinary pecess (i.e.,aview by the Deciding Official).

* % %

Based on DHS OI& review of cases involving similarly situated TSA
employees, senior leadership does not appear to regularly pursue such cost
savings by circumventing ORRstandard process. AccordingdHS OIG

does not find this justification compellirtg’

Kerner told investigators she was concerned thighways OOl and OPR functioned, claiming
they had not fully developed the use of mitigating factors in their investigations. The DHS OIG
found:

In particular, she noted that OOI does not always interview a sébject
supervisors to find out what kind of employee she or he is. Other witnesses
echoed this concern. With respect to OPR, Kerner opined that the Agency
had not devoted sufficient resource<IPR to make it the mature function

it needed to be to properly adjudicate matters within its jurisdiction.
According to AA Book, DA Hatfield echoed this concern to hemn
particular, he had issues with the notion that a8B8 OPR employee
could deci@ the professional fate of a member of the TSES without the
input of senior leadershid?

The DHS OIG dichot findK e r njastifibasionsicompellingd'*The OI G wrote: @[ o
outside of, oinconsistently with, existing policies and procedures sibjie Agency to risk.

Among other things, employing a shadow disciplinary process for senior management fuels
complaints about unjustly favorable treatment for Hegrel employeesg!!*

C. TSA Senior Officials Continually Circumvented the Disciplinary Process
to Avoid Repercussions for Their Actions

OtherseniorTSA Officials engaged in misconduct withinord and in some cases, ®0
repercussionThe Committee received examples of senior level officials committing egregious
acts of misconduct, being investigafedthose actsand then receiving a mild punishment not
rising to the level required by the Table of Penalties. This pattern of margatiowed senior
level managerat TSAto continue their miscondua@ndconsequentlydecrease morale within
theagency

11)d. at 15
1121d. at 16
13,
14§,
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1. Deputy Assistant Administrator for the Office of Security Policy and Industry
Engagement Drove While Intoxicated and Misled Police

On August 5, 2015, OPR issued a Notice of Proposed Removal s Tfuty
Assistant Administrator in the Office of Security Policy and Industry Engagement (OSPIE), for
Driving While Intoxicated (DWI) and misleading police about whether she was the dfiker
vehicle® On October 26, 2015, TSA reached a settlementlvgtigranting her a 14lay unpaid
suspension instead of removal from federal seftite.

The Deputy Assistant Administrataeras arrested and charged witRefusal of Breath
Alcohol Test!!’ According to the Notice of Proposed Removal (NRREwas arrested after
police officers fAresponded to a reposwhay of a w
s t r ¥%@dlice officers subsequently fouhdrv e hi cl e fAparked fsdei ng we s
oftheoneway eastbound road with a Peebepuly seated i

Assi stant Avdenhiincilset rfiastaosr 6osn t he cur b and it app
sustained significant damage to the passenger side and that thetfeehbase and axle were
broken making t*he car inoperable. o

OPRfoundt he Deputy As s i pravided misléadingiand inconsisteant or i
information to police officers concerning who was driving her vehicle at the time of the offense,
andhowandvhen her vehi ¢*Tae poliaesepartanotesl gne df thé responding
of ficers approached t he theDépatyAssistarit Admmpistrdtorjon t h
opened the door, she put her hands in the air and without provocation ann@éémasat
driving®'?The of fi cer [the PeputytAssidtantifdmifistraospoke, |
i mmedi ately observed the odor of a®Aalcoholic
officer askecherwhere the driver of the vehicle was and she identdigother individual as the
driver.?* She claimedhe driver left her alone in the car and went to an addndssh she
provided to the policé® The NPR noted:

[Her] attempt to blame someone else for the danger [she] put others in and
for the property daage [she] caused was made more egregious by the fact
that (redactedl the personghg named as the driver of [her] vehicle is
(redacted) a member of the aviation communifredactedl is a TSA

5Memorandum from Donna M. Rachuba, y Uanspt Se€ Adminftg DeOf f i c e
Asts 8Admér, Of fice of Sec. P o7266NgticeafPdposed Ramev@ugESn g a ge me nt
2015) [hereinafteD e p . A s dNétite ofAPdopodad Remoyal

116 Settlement Agreement BetweBre p . A s safdt Trap. GeeSAdmin. (Jun. 18, 2015) [hereinafisp.

As s 6t SétttemaintrAgreement].

117U.S.DEPAr OF HOMELAND SEC., TRANSP. SEC. ADMIN ., CASE NO. 1150062, REPORT OFNVESTIGATION 3 (May

18, 2015) [hereinaftdDep. ASOr ADMGR REPORTOF INVESTIGATION].

8Dep. As Notite offPdopoded Remowat2.

119

i

121 DEP. ASSAr ADM&R REPORT OF NVESTIGATION at 3.

1221d. at 23.

123|d_

1241d at 17.
125]q,
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stakeholder and a member of T@A\viation Security Advisor£ommittee
(ASAC), which provides advice and recommendations to improve civil
aviation security measures to the TSA Administratbr.

The Deputy As s i sassartions sihedvasinat drigingtha veloialedvere
contradicted by the witness who regatthe crimé?’ The NPR explains:

The witness identifiediie Deputy Assistant Administratpas the driver of

the white speeding car and also told police that she had obséneed |

Deputy Assistant Administratpexit the driveés side of the car anthen

re-enterthe car on the passenger side. [T]he police officers discovered

two parked cars nearby that had been struck and had damage consistent with

the damage tafieDe put y Assi st antveMéfincilnei.sot r at or 6 s

The ROI explained

[A] fter seweral attempts during the breath alcohol test[sge] failed to
provide a sufficient breath sample as dire¢f@dHer] statements to [the
police officers] appear to have been intended to mislead the police into
believing that [she was] not driving [hedrcunder the influence of alcohol
prior to its coming to rest facing the wrong way on a-omg street,
damaged and inoperalf&.

The Deputy Assistant Administratorported her arrest to TSA within 24 hours as
required*® On April 24, 2015shepleaded guilty to the DWI charge and was sentenced to 180
days in jail, 178 of which were suspendé&iShewas interviewed by TS& OOl on May 4,
20153 The Deputy Assistant Administratért o o k f u | | respo,jacdrdng | i ty f
tothe ROIShedidnot ont est the i nf or méSheoldOQlshetathe pol i ¢
approximately four to five drinks and did not remember driving her car afterwards, her
statements to the police officers, or hitting any parked’@ars.

OPR determinethe Deputy AssistanAdministratorshould be removed fromderal
service,notingi[ alJ] s a Deputy Assistant Adidsiseniorstr at or
leadership team, the agency reasonably holds [her] to a higher standard of conduct than lower
|l evel e Afdltisatgddeaisa ot i ons | eading up to [her] arr
However, [her] subsequent attempts to conceal [her] actions by providing misleading

26De p. As dNotite offPdoposed Removat 4.
1271d. at 2.

128 |d.

129 DEp, ASr ADMGR REPORT OHNVESTIGATION at 3.
BDep. As Notite ofPdopoded Removat 4.
131d. at 2.

132 |d

133 DEP, ASr ADMGR REPORT OHNVESTIGATION at 3
134 |d

135 |d

B6Dep. As dNotite ofPdoposed Removat 3.
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information to the police regarding who was driving [her] vehicle has irretrievably undermined
TSAGabl i ty to ®rust [her] .o

OPR notedheDe put y As s i st aattémptAocblamenthe ASAC aneénther fors
driving the car ®fheioiceoftProposed Remnbwthted t e d . 0

The negative nature oh@ll conduct was further exacerbated by the fact

that cher] consumption of alcohol to the point that [she] now maintain[s]

that [she] cannot recall most of the events of the evening, including
operating [her] car, was witnessed not only by a TSA stakehdldealso

by [redacted], Hej subordinate employee in OSPE.

Despite the severity dferconduct and OP& proposal to remove her from the agency,
TSA grantedhe Deputy Assistant Administrat@r settlement alloimg her to remain in her
position at TSA ith a 14day unpaid suspension and no demotion or change in $4latyder
the terms of the settleme@heagreed to withdraw any pending legal claims against TSA, waive
her right to pursue administrative or judicial action, and release the governraaegtaims or
liabilities. 14!

Colontestifiedt he Deputy Assi supevisbomishahdied the siuatiom t o r
by failing to placeghe Deputy Assistant Administraton administrative leave after she received
the NPR!#2 Colon ultimately attributed #hdecision to grariterthe settlement to former BS
Administrator Peter Neffenger. He stated:

A. So | believe hat Ms.Kerner was involved iit she had knowledge
of it. |l had heard about it. I di dn
after the proposatas issued, that there apparently was a movement
by her supervisor thétthe assistant administrator of the Office of
Security Policy and Industry Engagement. We call it OSPIE,
O-S-P-I-E, which is where[she] was the deputy assistant
administrator, TSESShei Mr. Mayenschein, when she received a
proposal notice, you know, did not put her on administrative leave
and did not change her duties. That ends up becoming a problem if
| have to take that case to litigation because in a circumstance in
whichyaww 6r e proposing someoneds removal
should not be continuing to do their job on a-tlagay basis, you
know? At a minimum, he should have reassigned her to, you know,
ajob. She was, in fact, reassigned to counsel while the igatsti
was going on. She did not work for me. But, you know, so,
ultimately it was my understandifigand so then | had mentioned
to you earlier Michael Gaches, who is the person who covers for me

1371d. at 4.

1381d, at 5.

139 Id.

“0Dep.As s 6t SatitbrmahtrAgreement.
141 |d

142 Colon Tr. 10607.
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Col
of

on
t he

when | am out, | had goriel went on vacation and he ezl up

trying to negotiate a settlement of this case. And, if memory serves,

it was because MNeffenger had met with M&erner, and |

believeiand | dondot Kk n oKernardrhehmetwithet wi t h Ms.
Mr. Mayenschein and told M&erner that he wanted to settle with

her, but, ultimately, you know, we put forth, without her reply, a

14-day suspension, no loss of security cleardniced m s odass y, no

of position or no loss of the TSES.

You said you were out. Were you involved in the actual drafting or
presenting of the settlement agreement in the case?

| am almost positive | reviewdd Mr. Gaches sent, | think, the

negotiations back arfdrth in talking with[herfc ouns el 1 |l didnot

|l 6m sure | reviewed the settl ement agr
signature because | always do. You know? So | did see it yes.

acknowl edged the outcome odthetispesitiamase A w
Deputy Assi theAasnsti sA dammit n i Asdses Gomtrdsuted sa t aonr d6 s

perceptions of fasritism toward senior managers. Colon testified:

Q.

A.

What do you think the perception was in the agency aboufthew
DeputyAssistant Administratgrsituation was handled?

(@)
(2]

For anyone who ikthere was foaamywnetwhoi t , it
would know the circumstances of the misconduct and the ultimate
outcome, that you know, that that was not the proper outcome.

Do you think there is a perception at the agency that TSA senior
management engages in favoritism at times?

I belieVie hdlaiteve 6dwh e nbelleweuhaid o
| know the peception. | believe thatli you know, t
necessarily favoritism per se. Because all ofi th# proposal and
decision processes, either at management level or at the OPR level,
the deciding official has the right to mitigate the penalty. You
know? Will that create agpception of favoritism? Absolutely.

ot
at

o<
n 0

n
h

You know, I donodt know why Gener al Tay
regarding[the Assistant Administrator] You know, I donodt kK nc
why Mr. Neffenger did what he did, you know, to sdthee Deputy

Assistant Administrator] But , you know, obviously youi
to get a perception like that when you have your senior managers

who have done, you know, bad things an:
come down on them whereas yioyou know, you hear it all the

143 Id
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time, would you have done thiatrr a line TSO? And, you know, as

a comparison. Would a line TSO who had lied to the police, you
know, said that an agency, you knéowsomebody who is a
stakeholder of the agency, you know, was driving their carj and
would they get off? And, so, | caee why:**

As Colonstated T SA 6 s d e ctheDepotynAsdistant Administratto remain
in her position with only a Xday suspensioreinforcedthe perception senior leaders at TSA
received more favorable treatment for miscondli@hrank-andfile employees.

2. Assistant Federal Security Director for Inspections Made Offensive
Comments, Engaged in Inappropriate Conduct, and Lied

On November 14, 2017, OPR issued a Notice of Decision (NOD) to retimeassistant
Federal Security Dior for Inspection§AFSD) at a Midwestairport, from federal service-e
was found to have made sexually inappropriate and racially offensive comments, engaged in
inappropriate conduct, and to have lacked cabgdalsely denying inappropriate comme#ts.
The decision to remova@m came after years of misconduct, including incidents in wtiieh
ai r pHSD was present.

On December 28, 2018e FSDreported a complaint agairtsie AFSD for Inspections
to OOl alleging on November 30, 2016e AFSDmade inappropriate statements to a female
employee, who was a subordinate in his division, comparing her breast Bigddaaghted .On
December 282016,the FSDalso issuedhe AFSDa No Contact Ordeprohibiting him from
having any contact with therfeale employeé** 001 6 s i nv e sthd AFSDmaden f ound
numerous inappropriate and offensive comments about women as well as derogatory comments
about Muslimg#’

The female employee sdide AFSDmade approximately 10 to 12 statements she
considered tte sexual harassment dating back to 2010 and detailed multiple inappropriate
statements including the specific dates they occuffehe stated several of these incidents
took place in the presence of other TSA employees, including a March 30jrfidént in
whichthe AFSD the FSD and other employees discussed how many women they slept with
while at port in the Navy’*® The female employee provided OOl with contemporaneous notes
detailing incidents of harassmeft.

1441d. at 10708.

“Memorandum from Donna M. Rachuba, Unit ChiefAssOftfi ce
Fed. Sec. Dir. for Inspection§ransp. Sec. Admin. OPR -ID087,Notice of DecisiorfNov. 14, 2017). [hereinafter
AFSDNotice of Decisioh

146 U.S.DEPGr OF HOMELAND SEC., TRANSP. SEC. ADMIN., CASE NO. 117-0046,REPORT OF NVESTIGATION 3 (May

19, 2017) [hereinafteAFSD REPORT OHNVESTIGATION].

147 AFSDNotice of Decisiomat 2 3.
148 |d

149 |d
150 AFSD REPORT OFNVESTIGATION at 16 17.
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The AFSDsubmitted to a polygraptxamination>! The polygraph showedeception by
the AFSDin his responses to questicaisout whetheh e compar ed the empl oye
hi s datdfet beingiatified of the resultse admitted to making inappropriate
comments toward womergcanted his original sworn statemeartd provided a new orte?
Despite these admissiontbe AFSDclaimed he did not lack candor in his responses during the
polygraph, tried to explain his inappropriate remarks, and claimed the female employee only
becamedffended by his comments aftgite didnot receie a promotion>*

Other accounts alleghe AFSDmade offensive comments stating women were less

intelligent than men and were too emotional t
United States wasin disrepaitbecause women had been given the right to vote and women are
not emotionally capabl e of Brandtalingafemaleonal whe

empl oyee fil]he] hoped she had brought a gl obal
general were not smart enough to read a map or get from one place to another without
direc®ions. 0

One female employee explainachile she was pregnarihe AFSDmade A mooi ng
sounds at her in the office on approximately four different occasionsandll®eo s ai d [
not believe women should get maternity leave because, when women used to travel by wagon

train, they would squat, have tHWHeé baby, pick

0
he]

In addition to his offensive comments toward women, TSA emplctaésche made
derogatory comments about Muslims. Multiple employessiowledgedhe AFSDreferred to
Musl ims as fdstupi d P TagAFreDadingtédo makinginapargpridtee ad s . 0
comments abowuslims,i ncl uding calling™®™them fistupid ragl

In the Nbotice of Decisionthe deciding official stated:

[t he AJFastibng,staken as a whole, demonstrate a serious lack of

judgment, which brings into question [his] reliability in performing [his]

duties as a senior management official. | ficht [his] actions have

irrevocably damaged TSAG6s ability to rely c
and to maintain confidence that [he] will appropriately perform [his] job

responsibilitied®®

The AFSDwas allowed to engage inappropriate behavioof at least seven years.
Numerous employees stateitherhe harassed them or they witnessed his improper behavior

15119

152 Id

1531d. at 3 4.

1541d. at 4 5.

155 AFSDNotice of Decisiorat 2 3.
156 |d.

71d. at 3.
158

1591d. at 4.
16019, at 7.
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overaspan of timeTSA failed to respond in a timely manner, resulting in employees being
subjected tyears otharassment.

3. TSA Security Oficials Engage in Several Acts of Sexual Misconduct

The Assi st antandAd eni A BeSuBlbisconduct dvere not isolated
occurrencesThere is evidence ohultiple instances of sexual misconduct by airport security
officials including AFSDsand Deputy Assistant Feds Security Directors (DAFSDs)

In September 2015, TSA issued a DAFSD aldy suspension for engaging in sexual
relations in the workplace with a coworker between 2003 and 26W8e official accepted full
responsibility for tle misconduct, but had previously received a ten day suspension in 2005 for
having an inappropriate relationship with a subordinate empféy@el4-day suspension is the
maximum of the recommended penalty range for misconduct of a sexual nature, though the
aggravated penalty range includes reméfzl.

In a different September 2015 decision, TSA issued another DAFSiag Suspension
for sending a female subordinate inappropriate text messages between their personal cell
phonest® The DAFSD also left the feate employee a voicemail referencing a recent article
about a woman using an online dating application who had posted a picture online of herself in
bed with a NFL player claiming she had slept with the athféfEhe DAFSD asked in the
message, wabka9t ybat with omHefemagelemplogee fold OQvims i t
a sworn statement she felt Adisrespected, 0 #
fidegral[d]edas a female. o

?
e

Although OPR initially proposed a ddhy suspension, theedding official reduced the
DAFSDOGs pun i-dapsuspansion,ta penaty irrthe middle of the recommended range
for inappropriate/and or unwelcome verbal conduct of a sexual nature as opposed to the
maximum?®® The deciding official cited the DAFSDtknowledged his conduct was
unprofessionahndi nappr opri ate and indicated he fAi mmed.i
aware of the objectionsodo and his fAapproach to
incident®®

A December 2017 Notice @roposed Removal (NPR)r another DAFSD presents a
parallel exampletothAs si st ant Acdansien,i sbhturta tToSAb6ss di sposi ti
caseoffersa contrast. According to the NPR, #A[i]n c

161 AFSDNotice of Decision

®2Me mor andum from Donna M. Rachuba, Unit Chief, Office
Deputy Assistant Fed. Sec. Dir. of Screening, Transp. Sec. Admin. OBR399\otice of Decisior{Sept. 11,

2015) [hereinafteDAFSD1 Notice of Decisidgn

163

i

1851d.

16614,

167]d. at 3,
168,

1691d. at 9.
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relationshipwith Transportation Security Officer (TSOQdedactechamg, a subordinate

employee. [The DAFSD] failed t d°ThedABIDtwast he r e
also charged with Lack of Candor for falsely staiign August 12, 2016 sworn statemdrat

had finot socialized with TSO [redacted] off d
TSO [redactedp*’*

After his initial denial, the DAFSD was confronted wilte contradicting accouirt a
second interview the same d#&le thenadmitted le had a sexual relationship with the TSO and
had sexual intercourse with her twice in 2012.

The deciding official concluded the misconduct was aggeahaatd the DAFSD should
be removed from federal servit€ The NPR noted:

[ The DAFSDOs ] ish sedoks offehse. A emgbloyer has the
right to expect any employee, when questioned about specific matters, to

provide truthful and complete responses.
candid in response to agency inquiries and investigations calls iestianu
the employeeds integrity, and has the pote

credibility in other matters. Lack of candor is particularly problematic,
especially as a management official. The facts in this case show [the
DAFSDO6s] wi |l | nimagourate accotinbof ayents d it serves
[his] selfinterest!’

T S A €esior managemehtinded this case much differently thtre Assistant
Ad mi ni scaseBhe Assishaat Administratdrada more seniotitle andmanagement
responsibility. He committed fowountsof miscondat, including lack of candoHe only
received a 14lay suspension with a demotion in title, not [y .contrast, th&AFSD hada
lesssenior title, feweresponsibiliies andengaged ironly two acts ® misconduct, but wa
removed from servict’®

These incidentdlustrate a pattern afexual misconduct among seni@A officials.
TSA must do more to prevent sexuabkconduct and ensure officials who engagsuich
behaviorare held accountable withodbuble standards.

4. Double Standards for Misconduct

TSAGs | ax treatment of misconduct by senio
expectations of rankndfile TSOs. For example, Kansas FSD Jason Brainard testified TSOs
have been fired fgoicking up expensive pens dropped at a security checkpoint by iospec
conducting integrity tests. Brainard stated:

""Memorandum from Denise D. Stark, Unit Chief, Office o
[redacted employee], Transp. Sec. Admin. OPR.987,Notice ofDecision(Dec. 6, 2017).

711d. at 2.

172|d. at 2 3.

l73|d_

1741d. at 5.

175 See generallAssor ADMGR REPORT OF NVESTIGATION.
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Q.
A.

Can you comment on the pen?

So the case in Des Moines which happened, as | understand it, a

number of places because they were jokg |, i tds the most effe
test they had. They come iin with a pen
| T you know, if you are into pens. They dropped it

Is there d is there a certain is it manufactured by a certain

ltds a Mont Bl anc pen.

And how much do those cost?

Couple hundred bucks. So they dropped it on the floor. TSO picked

it up, hand it to Lee, Lee puts it into his pocket and goes home. And

they talked him into resigning. They came back out and talked him

into resigning.

There was an officer in Wisconsin, | believe, that he actually threw

it in the dumpster because people just
And 1 6ve got to tell you, |l 6m the ©big
operati on. | 611 go t oemsandoseltody 6s of fic
and o6l walk out. |l dondét do i1t for t
but unfortunately, if | pick up a pénl guarantee you, if you leave

me a pen | 6m taking it.

|l s there a reviewal of video thatods cap

We actually had captureddeo provided to them and then they
confront the employee with it.

Provided to OOI.

Provided to OOI, yes, st®

Brainard further stated firing TSOs for picking up pens was indefensible given thevisues
misconduct at the agency. He testified

Q.

A.

Do they issue the individual a letter of reprimand or just removal
recommendations?

No, they come out and in typical fashion they come out and they use
their criminal investigative training foto interview the employee.

176 Jason Brainard Transcribed Interview 220, Apr. 8, 2016 (on file with the Committee) [hereinafter Brainard

Tr.].
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In this case theempleye r esi gned. Oftenti mes, that
looking for, to get a result.

They come out and do the tests. They leave. We get the tape. They

fly out, two of them again, and do this and then they leave. In the

Office of Inspections, and |wanttopbin t hi s out O6cause | thi
important. The Office of Inspections has been on the hot seat

because of the amount of time they spend on non criminal matters.

And part of the reason they come out and they take a case that is non

criminal and referitté he U. S. attorney, to the | oca
and get a declination of prosecution so they can check that law
enf orcement box. ltds just a shell gam
it in almost every case and thatods why
knowthescr ut i ny theyére under in the amount
criminal matters and itdés very, very mi

Q. To your knowledge, do you know how many individuals were fired
or forced to resign due to the stealing of a pen?

A. I dondt Hawét have a number, but | Know
were joking about the fact that it was the most successful test item
they had.

Q. Integrity test item?
Il ntegrity test it em. And i1tbés very fr
people for pagsng tant nmeopl e shoul dnod
accountabl e, but when webve got the pr
agency and theyod6ére coming after our peo
itiiti 1 find it!f8s infuriating.

5. Regional Director in the Office of Global Strategies

TSAG Office of Inspection forwarded a Report of Investigation to OPR to review and

adjudicate an investigation into a Regional Director in the Office of Global Stratétjidse
Notice of Decision from OPcludesthe waythe Directormade comments dadaing fellow

TSA managers and employees in profane and derogatory¥€riite Director also allowed an

Executive Assistant to complete somelaf Directoés TSA Online Training Center trainin§®

177 Id

Memorandum from Robert Miller, Unit Chief, a®d fi ce

Redacted), Regional DjrOffice of Global Strategies, Transp. Sec. Admin. OPR137,Notice of DecisiorfMay
7, 2013).

1791d. at 2°6.

1801d. at 6.
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The recommended penalty range pertaining to usigpropriate language is a five to
fourteenday suspensiqgrand he mitigated rangavhich allows deciding officials to take
personal factors into accouid,a Letter of Reprimand up to a feday suspensioff! The
penalty range for failure to follow paly, pertaining to the Online Training Centisra Letter of
Reprimand up to a fourteatay suspensigmvith a mitigated rangbeinga Letter of
Counseling'® The Regional Direct@ Notice of Decision letter mitigated a proposed fourteen
day suspension @ five-day suspension:

In your reply and in your statement to OOI, you also raised other mitigating issues. In particular,
you contended that use of unprofessional language in the workplace was common place. You
wrote in your reply that your “work environment regularly included such inappropriate speech
by many others including peers and supervisors.” You also asserted that you “did not ever
receive any guidance not to [use unprofessional language] from any of [your] supervisors or even
colleagues as [your] career progressed with TSA.” I have considered each of these assertions in
determining the appropriate corrective action to impose, but have not given them significant
weight. In particular, I do not have specific allegations regarding other employees before me for
decision. Moreover, I do not find your assertion that you were never given guidance about
appropriate language in the workplace to provide any basis for mitigation. The agency should
not have to provide guidance to any employees, especially one in a senior management position,
that using unprofessional language and gestures directed at other employees is improper.

Finally, I referred to the TSA Table of Offenses and Penaliies (Table), dated September 26,
2011, to determine the appropriate penalty to impose. Although I note that the Table was not in
effect at the time of some of your misconduct, I used it solely as a guide. Section B.5 of the
Table, pertaining to using inappropriate language, provides for a recommended penalty range of
a five (5) day suspension to a fourteen (14) day suspension, and a mitigated penalty range of a
Letter of Reprimand (LOR) to a four (4) day suspension. Section D.4 of the Table, pertaining to
failure to follow policy, provides for a recommended penalty range of an LOR to a fourteen (14)
day suspension, and a mitigated penalty range of a Letter of Counseling. After giving significant
weight to your years of discipline-free service, your performance ratings and awards, and the age
of the incidents at issue, I find that a penalty within the mitigated penalty range of the applicable
section of the Table is appropriate. I nevertheless find that a suspension is appropriate given

The Second Step Grievance Decision further mitigated adfiyesuspension to a Letter
of Reprimand® The Grievance Decision plainly lays out the Regional Director did not dispute
the facts but still did not uphold the requirezhplties'8*

181 Id
182 Id

BMemorandumf om Heat her Si grAidsmdorBo oOk,f i Zep .o fAsPy dotf 6 | Responsi
Admin. to (N\ame Redacted), Regional DiOffice of Global Strategies, Transp. Sec. Admin. OPR7137,Second

Step Grievance DecisidnLetter of ReprimandSept. 6, 2013).

1841d. at 1.

Page p4



In your grievance, you do not dispute the underlying facts upon which the Deciding Official
based his decision. Those facts established that during your employment with TSA, you
frequently made unprofessional comments. The comments you made included using profanity in
the workplace and describing fellow TSA managers and employees in profane and detogatory
terms. Examples cited in the Office of Inspection Report of Investigation included the following

Notably, TSA chosea Letter of Reprimaril the lightest penalty. The Agency insufficiently
claimed its mitigatonwas amf f ort t o fApromote the 0€fficiency

In your role as a senior manager, the agency reasonably expects that you will serve as a role
model. Your conduct, therefore, should be beyond reproach, and should include, among other
things, complying fully with agency policies and treating your fellow employees with dignity
and respect. Your actions fell fall short of meeting that expectation. Nevertheless, I find that
your ten (10) years of service with TSA, your lack of any prior discipline, and your many
performance-based awards are mitigating factor that warrant a reduction in the penalty imposed.
I'noted that Section B.5 of the TSA Zable of Penalty and Offenses (Table), dated September 26, -
2011, provides for a mitigate penalty range of an LOR to a four (4) day suspension for using
inappropriate language, and Section D.4 of the Table provides for a mitigated penalty of a Letter
of Counseling for failure to follow policy. After giving considerable weight to the mitigating
factors, I find that an LOR is adequate to address your misconduct, and the least action necessary
to promote the efficiency of the Federal service.

6. Deputy Federal Security Director

The Office ofProfessional Responsibility found the Deputy Federal Security Director
(DFSD) was delinquent in making payments on his government creditraaging from $674
to over $3,6000n thirteen occasions ovetl@eeanda-half-year period® The DFSD blamed
thel ate payments on Aweekend and/ or after hours
later admitteche comments wer@ s p e ¢ u'f’ @he foltowing dable represents the level of
failure bythe DFSD to pay his debts:

Charge 1 Failure to Timely Honor Debts:

Specification 1: In September 2010, you were delinquent in your
payment of $1,106.02 on your government travel
card.

Specification 2: In October 2010, you were delinquent in your

payment of $846.84 on your government travel card.

185d. at 2.
BMemorandum from Denise Stark, Unit Chidmif.to(Nahef i ce of P

Redacted), Degred. Sec. Dir., Operations, Transp. Sec. Admin. ORR2BA4,Notice of Detsion (May 29,
2015).
1871d. at 3.
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Specification3: In November 2010, you were delinquent in your
payment of $844.75 on your government travel card.

Specification 4: In December 2010, you were delinquent in your
payment of 2,097.05 on your government travel card.

Specification 5: In March 2011, yowere delinquent in your payment
of $1,042.01 on your government travel card.

Specification 6: In July 2011, you were delinquent in your payment
of $945.57 on your government travel card.

Specification 7: In October 2011, you were delinquent in your
payment of $684.80 on your government travel card.

Specification 8: In May 2012 you were delinquent in your payment
of $3,516.22 on your government travel card.

Specification 9: In October 2012, you were delinquent in your
payment of $2,536.34 on your gomerent travel
card.

Specification 10:  In November 2012, you were delinquent in your
payment of $3,616.68 on your government travel
card.

Specification 11:  In January 2013, you were delinquent in your
payment of $2,259.22 on your government travel
card.

Specification 12:  In May 2013, you were delinquent in your payment
of $674.28 on your government travel card.

Specification 13:  In January 2014, you were delinquent in your
payment of $3,376.22 on your government travel
card.

The DFSD gave his ExecutavAssistant the FedTraveler login information to submit and
certify travel voucher®? A Financial Specialistold the DFSD it would be a violation of policy
for her to certify and submit the voucherstbaDFSDG& behali®® Another Financial Specialist
told the DFSDthe Executive Assistarbuld prepar¢he DFSDG travel vouchethutthe DFSD
would need to sign in and submit$t.The DFSD admitteche relied on his Executive Assistant
to submitthe travel claims upon return from a trip and authorthedExecutive Assistamd

1881d. at 3 8.
189 |

190 Id
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submit voucher&! The DFSD failed to submit six travel vouchers within five business days of
returning from official travel per TSA policy?

The DFSD drove a government vehicle six times without properly documenting the
usage® A Program Analyst wrote in a stateméme DFSD asked the emptees who brought
him the government vehicknd returnedt to the parking garage tmmplete the TSA Form 209
forhm!**The Program Analyst told i nvesmfiortgblet or s: i
about signing a |l ogbook for th%® mileage put o

The deciding official found having someone other ttienindividualcertifieshis travel
vouchers after being told it would violate policy wasaggravating factor. The recommended
penalty range for failing to pay a government credit carctimely manner is a Letter of
Reprimando a fourteerday suspension. The penalty range fdufa to follow policy is a
Letter of Reprimando a fourteen dy suspensiolhe decision letter mitigated a proposed
fourteenday suspension to a thrday suspension.

[ll.  TSA Used Directed Reassignments to Retaliate Against Its
Employees

On April 27, 2016, three TS#histleblowers testified before tl@mmittee in a open
hearing about serious misconduct and management issues at the abgesewhistleblowers
described an atmosphere of intimidation and retaliation at T&Aof TSAGs principal methods
of retaliation at the agency wHgoughinvoluntary directedeassignments

The Committeés investigation found considerable evidetifwsedirected reassignments
were used improperly.SA employeesvere issuedateral directedeassignments to new
positionshundreds of milefrom their stations without any discatrle organizational need or
justification. In many caseacceptinghereassignments woulthusehe employees significant
hardship for reasons such as financial issues and family obligaisrsresult of the
Committeés investigationTSA made signiftant changes to its policy on directed reassignments
and has reached settlemetatslate totalingat least$1 million with TSA personnel who were
affected by this issue.

Andrew Rhoades, the Assistant Federal Security Director (AFSD) for Mission Support a

MinneapolisSt. PaulinternationalAirport, and the recipient of a directed reassignmiastjfied,

Al d]irected reassignments have been punitivel
silence dissent, for ce'Rroadésgstiieet i rement or r e
191|d_

192|d_

193|d.

194|d_

195|d. at 9.

19 TSA Hearing Part T Rhoades Statement
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Senior leader misconduct and retaliation, if left unaddressed, will place the
American public at risk as managers are more worried of retaliation from
their own supervisors than they are focused on defeating the threat. Directed
reassignmants, retaliation and misconduct are inextricably intertwined and
help explain why the TSA underperforiys.

A. TSA Policies on Directed Reassignments

A directed reassignment is an involuntary reassignment from one position in TSA to
another TSA ChiefCounsel Francine Kerner described directed reassignmeimidas you tell
someonethefave t o go wo r'fTSaAdmpolieyoh directed reassgemerits is
found in TSA Management Directive 1100-8®@n Permanent Internal Reassignmedtsder
this policy, the issuance of a directed reassignment is explicitly predicated on the action being
within TSA® needs and interest&aren Shelton Watergssistant Administrator for theffice
of Human Capitalstated directed reassignments require a businssfgation®®

TSA&Gold policy statednanager s coul d fAreassign empl oyece
in pay band or basic pay from one position to another for which they qualify, within or outside
the local commuting area, when such action is in theibest e r e s 1% T policy fGrther O

stated he fAper sonal interests and desires of the
final decision shal/l b e rffalkdining o accaptdhidiregedt o t he
reassignmerntould cause mployeesto lose theirjob. TS& pol i cy stated A[ m] a

officials shall initiate a separation action if an employee refuses to accept a directed
reassignmem?®?

197 Id

198 Kerner Tr. at 30.

19 TSA Briefing to Committee Staff.

200T S.A., Office of Human Capital, TSA MD 110030 Handbook, Permanent Internal Assignments (Oct. 4,

2007), effective Mar. 28, 2004, revised Jun. 27, 2012.
201 |d

202 Id
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K. Directed (Involuntary) Reassignment:

1. Managers may reassign employees involuntarily without loss in pay band or basic pay from one
position to another for which they qualify, within or outside the local commuting area, when
such action is in the best interest of TSA. When a directed reassignment is contemplated, the
employee shall be fully informed by the appropriate management official in writing of the
reasons for the action. The personal interests and desires of the employee shall be carefully
considered, but the final decision shall be made according to the needs of TSA.

2. When a directed reassignment requires an employee to relocate outside the commuting area, the
employee shall, under normal circumstances, be given at least sixty (00) days advance notice of
the reassignment date. In unusual circumstances the notice period may be reduced to thirty
(30) days. Because a directed reassignment is, by nature, in the interest of the Government,
TSA may be obligated under travel policies to pay certain relocation expenses when effecting a
directed reassignment involving a relocation outside the commuting area.

3. Management officials shall initiate a separation action if an employee refuses to accept a
directed reassignment. An employee who declines to accept an offered position might be
eligible for a discontinued service retirement or severance pay if certain conditions are met (see
TSA MD 1100.55-4, Severance Pay). Officials exercising the authority to effect a directed
reassignment should consult with the Office of Human Capital in advance of taking any action.

B. TSA® Use of Directed Reassignment Devolved Over Time

While directed reassignmertiave been a longstanding feature of GSpersonnel rules,
their use changed considerably over ti me. Rho
reassignments began under the tenure of our fourth permanent TSA Administrator [Kip Hawley]
primarily at thedirection of his deputy administrator [Gale Rossiddslut A [ t ] he pract.i
continued and intensified with the next administrator [John Pistole] whose law enforcement
background shaped hi® thinking on the subject

1. TSALeaders ChangedAgencyPolicy to Dramatically Expand the Use of
Directed Reassignments

Directed reassignments intensifiecd2013underAdministratorPistole and Depty
Administrator John Halinskif' SA initiated plans for the large scale directed reassignment of
FSDsthroughouttheaont ry as part of a Al eadership succe
reassigning FSDs to new positions en mAsse an
TSA has a geographically diverse workforce, with airport security personnel in almost every
major city in the United States. TSA employees can be reassigned almost anywhere.

203TSA Hearing Part T Rhoades Statement.
2V4Memomndum from John Haanhsp.rBeckAdmin. © stqff, Transg. Bécr Adr@ingoing
Leadership Succession Planni(ipr. 2013) [hereinafteHalinski Mema Apr. 2013.
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Prior to 2013, directed reassignments wesewidely known One FSD testifiedi [he ]
phrasedlirected reassignmeidisecame prominent in TSAprominently used starting i2013.
| had never heardlirected reassignmeigver?®

Further prior t02013 FSDswere mostly hiredhrough the USAJobs website rather than
filled via reassignmentd.he FSDtestified

The FSDs were always selected, to my knowledge, throygisting on
U.S.A. Jobs. And they would generate a pool of candidates and interested
candidates would apply. They would generate the pool, interview the
candidates. In rare circumstances | think people may have requested a
transfer to go to diérent loations, but by [and largelt was done through
U.S.A. Jobg%

Administrator Pistolés initiative promised to consider employee preferences and
concerns about potential hardshipsdirect reassignmentsuBin practicenumerous TSA
officials were issuedirected reassignmentshich hadho discernible benefit foFSA and
causinghe employeesignificant hardship. This initiative was suspended by Acting TSA
Administrator Mel Carraway in November 2014, but the progsasuspension failed to stop
othersenior TSA officials from issuing improper directed reassignnféhts

Several senior TSA officials attributed thischahge Pi st ol eds and Hal in
backgrounds. A former senior FBI officiahda retired Marine Generalspectfully they were
accustomedo workforces in which officials in the field were frequently involuntarily moved.
TSA Chief Counsel Francine Kerner explairibe rationale for this policy. She testified:

Q. And how and when afglirected reassignmentsfed at TSA?

A. Well, they used to be used by John Halinski, who is the Deputy
Administrator under John Pistole until Julfy2014, July 12 of 2014.
They used to be used to neopeople around. He believedie had
the military model of movin@ he wanted to move FSDs around
from point A to point B. And so thosmses, a lot of people were
given directed reassignments under those circumstances.

Q. So what was the purpose of the directed reassignment during that
time period?
A. Well, I think what he said was that he wasving people around to

give them experience in different parts of the couffity.

205Brainard Tr. at 70
2061d. at19.

207|d. at 7374

208 Kerner Tr. at 30.
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TSAG former Assistant Chief Counsel for Administrative Litigation Ste@elon gave a similar
explanation for the move to largeale directed reassignments. He stated:

Q. Was there a policy decision during that timeframe to use directed
reassignment?

A. Yes. It was my understanding there was a policy decision done in
the Office of Security Operations under Mr. Pistole that there was
going to be directed reassignments Fefderal security director
staffi 10 gorry, Federal Security Directors, essentialthat it was
going to beé he wanted them to be more mobile. He came from
FBI, where everyone knows at FBI you got to move, you know. And
soi whereas, that waéinthe case at TSA, but he brought that in.
And, you know, soon thereafter him and, | guess, Mr. Hogan had
annaunced that that was what theyhey were going to commence
directly reassigning Federal Security Directors evey3Byears?®®

Kerner elaboratedn TSA leadershis rationale for these largeale directed
reassignments and how this was a depaftare TSAG estaltished practices. She testified:

When you look at an organization like the FBI and you lookamt
organization like the ATKF | happened to have worked at ATFyou
regularly expect to move as a SAIC. Tdsgust the way it is. The same
with the military model.

TSA was an organization that was built of people coming from all over the
Federal and private sector, and some pecgige from organizations where
moving on a regular and recurring basis was expected and considered
desirable, and others came from organizations where you basically stayed
in one spot your entire career.

So, when we have someone like an FSD, many of thenen they
originally signed up to work at TSA, they were planning on spending their
whole career at the airport, like George Naccara. He was from Boston. He
wanted to stay in Boston. That was where he had his heart. And if you
moved that man to a ddfent location, he waéngoing to stay with TSA.

Now, if, on the other hand, yGe a leader, like John Pistole or John
Halinski, and you come from the FBI, where people move all the time, or
you come from the military, where people move all the titine,Marines,
where people move all the time, you feel that at some point we should be
moving the Federal security directors around.

So it becomes a complicated picture of where people are coming from and

209 Joseph Salvator Transcribed Intervié@i 44, Apr. 15, 2016 (on file with the Committee) [hereinafter Salvator
Tr.].
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what they think islesirable for the organizatiét

Kerner argued a variety of factors prompted the agency to issue FSDs directed reassignments.
She stated:

A. And then you have headquarters and you have the FSDs. And the
FSDs are working at airports where theré i you look again at
the history of TSA, the airports never had a Fedetiady never had
Federal people there in the way that we showed up with 1,000 people
at this airport, 300 people at this airpofind so a lot of them went
through the seven stagefdenial, and, you know, they didwant
a Federal presence in their airport. But then they got to like it
because they had their own Federal security director that they could
use to carry messages to Washington about the need for resources
about issas at the airport.

So that meant that, again, | think, at times, there might be people in
the front office who felt that the FSDs had grown too close to the
airport that they were supposed to be overseeing and regulating and
that they were more of a voibar the airports than they were a voice

for TSA. And so thds been a difficult issue all along.

Also, some FSDs ran into trouble with the air carriers. For instance,
we had FSDs at JFK who were moved out of their jobsink there
were a couplé and f you ask me their names, | dbknow who

they are. But | do know, at the time, that the air carriers were not
happy with the way the lines were moving, and so FSDs might have
been moved out because of that.

So there are a lot of reasons thagimilead to someone getting a
directed reassignment. And so | personally was not involved in
making those decisions, and we just dealt with the aftermath if
people complained abbtheir directedeassignments.

Q. So were the directed reassignments #wat describe, under Mr.
Halinski and that sort of model, was that only during that timedéfam
Or was thisi

A. Well, Gale Rossides, before him, had started doing some directed

reassignments. But | ddrthinki so she had directed reassignments
too. And then he continued the practice and madd think he
formalized it.

And then it was when Mel Carraway came in as the Acting
Administrator after Mr. Pistole left that the practice was formally

210Kerner Tr. at 3839.
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stopped. ltvas no longera practice that was going to be followed
as a matter of routine. And agreed that it was no longer going to be
followed as a Neffenger matter of routine, and so heddfdhow it

as a matter of routine.

But directed reassignments are iarportant part of the way you
manage a Federal leadership, because you just have to have the
ability to move people around when ymel doing work at 450
locations. [6s not going to bé ité&s not always going to be so easy.

Ités hard to keep people wheateey want to work in the way that
they want to work!!

Joseph Salvator, Deputy Assistant AdministratahefOffice of Security Operatiorag
the time similarly attributed the mass directed reassignments to a desire to adopt a model similar
to the FBI Salvatoralso noted a desire to rotate employees in leadership positions between
headquarters and the field. He testified:

Q. You had mentioned previously that big movements happened
in May, 50 to 60 directed reassignments in May 2013.

A. Just for OSO. There were others.
What was the purpose, to your knowledge, of these big movements?

So | would reference the April 15th, 2013 memo from Mhlinski
to the executive and L band workforce where he described the
purpose. believe the title of the memo was "Succession Planning."

Q. To your knowledge, how were these big movements in May
succession planning?

A. So, to my knowledge, what | believe was going on was A,
Mr. Pistole coming from the FBI, was adopting an FkBddel, to
some extent, and where they move the FBI special agents in charge
around. Also, to my knowledge and my perception is, there were a
lot of federal security directors who had been in place for many,
many years at the same airport. And, to my Kedge, there was a
big gapi one of TSAs problems$ between people who were in
leadership positions in the field not having headquarters experience
and vice versa, people in the headquarters not having airport
experience, created a large disconnect. ®ink that was where
they came up with that policy decision.

Q. Do you believe it was, to your knowledge, Mistole acting alone
in deciding to adopt this FBI model, "FBI model," or were there

2l1Kerner Tr. at 3941.
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others involved in discussions about this type of sucaessio
planning?

A. | dond know. | do know | believe, to the best of my knowledge,
that the movement started before | got to OSO, and | think even
before Mr.Hoggan got to OSO, that they started doing the
succession.

Q. To your knowledge, these big movemt® happened in May 2013
and May 2014. Was there a big movement in May 2015 as well?

A. | do not believe so. WhénMr. Carraway halted it at some point
when he came if'?

2. Assistant Administrator Kelly Hoggan Played a Key Role in Implementing the
Expansion of Directed Reassignments

Kelly Hoggan,Assistant Administrator for the Office of Security Operatigiayeda
key role in implementing the exparmtlase of directed reassignmertioggaris deputy Joseph
Salvator assisted Hoggan in this task. Salvatated he frequently served as what he called the
Aacti on aedifected massignmemt prodads testified:

Q. [D]id you play any role in any decision to reassign a federal security
director?

A. As the deputy assistant administrator of OSO, |dbave the
authority to move a federal security director. That being said, as the
deputy assistant administrator, when the HRX:cutive Resource
Council] approved relocations of federal security dioes, | was
often thei what | would call the action officer.

Wh at d o e sactibrhofficeb neeanfh

| would have to usually, in a lot of cases, have called the FSD and
say, youre being reassigned®

Salvator was also present at the Executiged®rce Council meetings, where senior TSA
officials determined who would get reassigned. He stated:

Q. Were you ever present at thxecutive Resource Council when
directed reassignments were discussed?

A. Yes, on a few occasions.

212gglvator Tr. at 1946.
2131d. at 188.
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Q. Do you know the das?

| dond. The Executive Resource Council meets every other
Thursday.

Q. And did you ever vote on one of the Executive Resource Cdasincil
decisions about a directed reassignment?

A. Yes, | believe | would have voted.
Q. Do you recall thendividuals on whose assignments you voted?
A. | do not?!*

SalvatoralsotestifiedHoggan was responsible for developing the migjof directed
reassignments. He stated:

Q. How would they be given instructions about which assignments to
prepare? Thewould have been approved by the ERC?

Agency Counsel f T h emeaning whom? Do you mean the HR
within OSO?

HR within OSO.

On what to prepare?
Yes.

Usually Mr.Hoggan.

So this is before @ gone to the ERC.

> 0 » 0 » O

Yes. Mr.Hoggan makesecommendations to the ERC on the
movements.

Did you play any role in developing recommendations?

©

On occasion, but | could say the majority of them were with
Mr. Hoggan?t®

Salvator statetloggan #Afi gured out ,[diréctedvoul d say, 98

2141d. at 189.
2151d. at 191 92.
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reassignments&® Salvator further stated there were two large waves of directed reassignments
in May 2013 and May 2014 as well as othét took place in between them. He testified:

Q. Do you recall the approximate number of diregegssignments on
which you voted?

A. | do not. | doid thinkT so just to put it in context, there was tivo

the big movements happened in May typically, so, like, the first May

| was in OSO, we probably

Q. To be clear, what year was that?

May of 2013. T there was probably 50, 60 reassignments, and then
that second May, which was my tail end, there was probably 40
reassignments. So those were the major times. Then throughout the

year there was other ones that happened. So IGvaswoting
memler at those two large ones.

Q. How many directed reassignments occurred throughout the year

between the two large ones you referred to in the May periods?

A. | dond@ know the exact number. It woul@rsurprise me if it was 30
217
or SO

3. TSA Leaders Promsed Employees theDirected Reassignments Would

Strengthen TSA® Workforce and Consider Employee Needs and Preferences

Theleadership succession planning initiatiwdich served as the mechanism for the
expanded use of directed reassignmemds presented to TRATSES and Executive stafif a
series of messages from TSA leadership. These messages stressed the initiative would strengthen
TSAG workforce and create opportunities for advancement while taking the needs and

preferences of indivigal employees into consideration.

Inamemorandunial i nski wrote, A[o]ver t

he past t\
Council (ERC) has thoughtfully assessed GSkadership and organizational needs, and

approved a number of selections/reassignmentsave e ndor sed by AXdHei ni
explained ATSES and Executive | eadership
voluntary or inv¥dluntary assignment. o

Halinski wrote the TSA Office of Human Capiia{OHC) Executive Resources Division
team would contact employees bynail with a list of vacancies, allowing staff to submit
requests for positions of interest. He also indicated hardships would be taken into account during

2181d. at 197.
2171d. at 189 90.

218Halinski Memd Apr. 2013
219 |d
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t he process, wr itheioppgtungtyttaardise to yoarlAA and thehERD any
undue hardship you would encount?Halinskewwcgadi s e o f
empl oyees to fAassess T$S$ehAncarpeppanstsatheiERC carsbalanned vy o
organizationalademp | oy ee?'needs . 0o

220 Id
221 Id
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.5, Tiepartment of Homeland Security
Arlington, VA 20598

Sy, Iransportation
Security
7% Administration
TO: Employees in TSES and Executive Positions, 2nd DHS/TSA Candidate Development

Program Graduates

FROM: John W. Halinski %
Deputy Administrator

SUBJECT: Ongoing Leadership Succession Planning

From Risk-Based Security initiatives to employee development and engagement, risk management is
being integrated into all levels of TSA's decision-making and operational processes. TSA's ongoing
succession planning initiatives are in alignment with risk management, as we recognize that each of you

- has unique perspectives, talents and expertise that can be leveraged in support of our mission. Based
on this principle, we must continue to build a leadership corps that is accountable, resilient, and
adaptable.

Qver the past two years, the Executive Resources Council (ERC) has thoughtfully assessed TSA's
leadership and organizational needs, and approved a number of selections/reassignments that were
endorsed by Administrator Pistole. | fully support such succession planning initiatives, and this is to
advise that the ERC will assemble in May to gauge current and future organizational, operational, and
employee development conditions. TSES and Executive leadership positions will be filled via
recruitment, or through voluntary or involuntary assignment. Executive positions are: L/M bands; non-
TSES Federal Security Directors; OLE/FAMS Supervisory Air Marshals in Charge; OGS Transportation
Security Administration Representatives {TSARs), OGS Deputy Director, International Operations; OGS
Regional Managers, and non-TSES Deputy Assistant Administrators.

A few things will occur prior to the ERC's succession planning meeting in May. At my request,

* The Executive Resources Division (ERD) team in the Office of Human Capital will contact you via
email to provide the of list current and upcoming vacancies. Employees wha would like to be
considered for a specific position, lacation, or geagraphical region will have the opportunity to
submit their requests.

* Youalso will have the opportunity to raise to your AA and the ERD any undue hardship you
would encounter because of a relocation or reassignment.

* ERD will contact you to ask that you submit a resurme in a specific format. instructions and a
sample resume will be provided to you. ERD staff in the Executive Career Support Center will
be available to provide guidance and answer questions.

If you haven‘t done 5o already, | urge you to assess TSA opportunities and your long-term career plans
so the ERC can balance organizational and employee needs.

Thank you for your cantinued service, contributions and dedication in making TSA a high-performing,
counterterrorism organization.
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4. TSAS Leadership Instituted Mass Directed Reassignments

On June 3, @13, Halinski sent another memo about the plan to use directed
reassignments, entitlgdSt at us of Succeséi Blal Phakni nhbahhkheti
employeedor respondingtoOH& @Adr equest for resumes, positio
hardship information, 606 noting, fAwe had a 99%
was thoroughly consi d?Haeldi nbsyk it hver idEsRe@ foatisebre risn i
on planningfor TSAGs future and ensuring that leadership has the professional development and
support they need to succeed. T#Hi s is the hal

Anot her round of Al e adddeectsdirdaggnmenisc cessi on pl
commenced the following year. On March 21, 2014, &SBxecutive Resources Division e
mailed TSAs TSES and Executive employees and SES candidate development program
graduates informing them they were required to submit resumes in advancetiof aniomg
Executive Resources Coun@dRC)Leadership Succession Planning meetfig.
On April 8, 2014 OHC Assistant Administrator Karen Shelton Waters sentraxil e
listing current and projected TSES and Executive posi&orEien inMay 2014, the ERC nte
to make decisions on directed reassignme&db/ator attended the May 2014 ERC meeting
where decisions wemade on directed reassignments. He testified:

Q. So you were present in May of 2014 at the ERC wheri thlhen
directed reassignments were diseed?

Yes.

Approximately how many were discussed at that time?
60, 70, maybe.

Was each directed reassignment voted on individually?

Yes.

o >» 0 » 0 »

Did Mr. Hoggan present the recommendation for each directed
reassignment to the ERC?

A. Yes.

Q. To your knowledge, did the ERIClet me rephrase that.

22Memoandum from John HaranspnSek Admin.Boestaff, TrasbnB@a. AdrBiatus of
Succession Planning Initiativé3une 3, 2013) [hereinaftetalinski Mema' June 2013

223 Id.

224 E-mail from Pamela Skowron, Transp. Sec. Admin., to staff, Transp. Sec. Admin (Mar. 21, 2014, 6:35 a.m.) (on
file with the Committee).

25E-mailfromKar en Shel t on Weffice of BlumanCapitd, Transm $e6. Admin., to staff, Transp.
Sec. Adnin. (Apr. 8, 2014, 10:19 a.m.) (on file with the Committee).
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Would the ERC typically accept MHoggards recommendation, or
was there often debate about the recommendation?

A. There was often debate.

Q. To your knowledge, in a general sense, how manythaf
recommendations that MHoggan made were adopted by the ERC?

A. The majority?2°
Salvatordid notbelieve any of the decisions appeared to be retaligttestated:

Q. Did any of the directed reassignments discussed at the May 2014
ERC meeting jppear to be retaliatory to you?

A. Not in my opinior??’
5. TSA® MassDirected Reassignments Failed

Senior TSA officials failed to abide by the promiSESA madewhenit instituted its
leadership planning initiative. Directed reassignments were isgadst employds wishes.
TSAG decision makers not only failed to consider employedserthe potential hardships,
they ignored employee requests for reconsideration on such atbgmsenced employees with
strong records of performance suffestghificant hardships from accepting their reassigrimen
while others, who declined the reassignmentse forced to leave the agenés discussed
later in the reporthiere is evidence some reassignments were issued as a means of retaliating
against difavored employees, including whistleblowers.

On November 25, 2014, TSBeputyAd mi ni str at or Mel Carraway
of Duty Lengthd nitiative &??® This action was intended to halt the use of directed reassignments.
Mark Hatfield, who became TS# Acting Deputy Administrator in January 2015 after Carraway
became TS& Acting Administrator, confirmed directed reassignments were being used
improperly at TSA and Carraway was troubled oy practice. Hatfield testified:

[Hoggan] was using the direetl reassignment process to manipulate
positions in the field and to both help people that were in favor and to punish
people that were out of favor, in my assessment. And | felt that it was, you
knowi and, in fact, Mel Carraway suspended the use of eidect
reassignments. When he first got there, he was in agreement with this
position as welf?°

226 galvator Tr. at 19900.

2271d. at 20G 01.

228Email fromEmailMe | vi n Carr away, A dMod 25, 2014y2:8RM) (o6 fdecwith thed mi n .
Committee).

229 Hatfield Tr. at 107.
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Even after Carrawasuspended the prografiSA officials continued to issumproper directed
reassignments

C. TSA ReassignedJason Brainard from lowa to Maine

Jason AJayo Brainard was the subject of a
the leadership succession planning initiative. Brainard was one diTig&ugural group of
FSDs who joined the agency at its inception in 2002. He served as FSEaatisville, L
airport for over two yearsntil taking a temporary detail to replace the departing FSD in Des
Moines, 1A in October 2004. Brainard applied for and was tsdguermanentlyake the jobin
2005 his area of responsibility was reorganizeidd¢tude all airports in lowa and he became the
sole FSD responsible for operations in the S¥tele served as FSD in Des Moines until his
reassignment in May 2014. Brainathtedwhen he applied for the Des Moines FSD position
2004 A [ t ] hmenton of mabilitynas a condition of employment within the
announcement and there was no filobility agreem

Between 2005 and 2010 Brainard applied for other oppitigs in TSA requirindnim to
relocate or b available to dso, causing hinand his wife to refrain from purchasing a home in
lowa during that period. In 2010, after servag)FSD in Des Moine®r several years, Brainard
and his wife purchased a home in lowa.earned high performance ratings in the position,
including the highest rating Achieved Excellence in 2013 and 2014, and was recognized with
awards including the Federal Security Director of the Year Award and the Gale D. Rossides
People First Award®? Brainard noted

Between 2012 and 2014 | recall what epred to be a growing movement
during Conference Calls hosted by TSA Leadership indicating there were
certain positions in TSA that were subject to relocation in-T30. This
messaging grew substantially more frequent in late 2013. Some Federal
Security Drectors had indicated to me they suspected an effort was
underway to force out some of the older and longest serving Federal
Security Directorg3?

Brainards understanding #étet i me was fAreassignments or rel oc:
number ofsituations such as voluntary participation in the senior leadership development

program (SLD, t he el i mi nati on of an office or progr
believe he was likely to be selected for such a reassignment given his opeadtaineady been
reorganized into the prevailing statab model and he had a strong performance reébrd.

Despite this, Brainard was reassigned.

20EEO Complaint HSTSA-01345, filed May 22, 2014 by Jason Brainard, amended by memorandum Jul. 18, 2014
at 2. [hereinafter Brainard Amendment to EEO Complaint].

231 Brainard Amendment to EEO Complaint at 2.
232 |d

233 Id
234 Id
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1. TSAReassigned Brainard from Des Moines, IA to Portland, ME Despite
Brainard Explaining This Would Cause Him Severe Hardship

During t he uftlceeasdsarosnhipd anni ng Branatdi ati veo i
submitted his resumes requested, indicatifigs desire to remain in lowa, addl not list other
duty stations of interest, explaig his family situatior?> On April 14, 2014, Regional Dector
Robert Ball, Brainarg@ supervisor, called him. Ball inform&iainard he was calling at the
request of TSA headquarters to ask about Bratdldee duty preferences because he had only
selected his duty statonDes Moi nes. According to Brainard,
wasrit aware | was selected for reassignment but becausedwiths that window of timéit
may be a good i dea t 02°Brainae disctsded his famdysimdtionons n a
andreaffirmed his desire to remain in lowa. Following the,&dainard emailed Ball to
identify Wichita, KS and Indianapolis, IN as his other choices. Brainard made clear to Ball a
reassignment would pose severe hardship to his fataliyg A |  veaensernédandh
emphatic about our situation and stressed the fact that financially we were not in a position to
support multiple households in different states and | informed him that such a situation would
mean financial d&¥saster to my family.od

On May 9,Ball called Brainard to inform him he would receive a directed reassignment
to Portland, ME. To Br ai nar d2®Brainatditestified Baws ¢ a me
indicatedthe directed reassignments were being used as a means of coercing enplegees
the agency. He stated:

Q. Was that the only notice you received prior to this TSA broadcast?
A First time | had ever heard about it.

Q. And how much explaining did he do of why this was happening?
A

| saidi well, first | asked him, was it Portland, Oregon. He said,
Portland, Maine. | said, we have operations in Portland, Maine? He
said, yes. Isaid| 1 | was pretty, | guess, surprised. |did not expect
it. | said, Ii 16ve never asked to go to Portth Maine. | turned in

a request for something in the midwest. Why am | going to Portland,
Maine? Who made this decision? And during the course of our
conversation in trying to find out how this had happened he had
infformed me that they had tried to plement directed
reassignments approximately two to three years prior in an effort to
get people to leave the agerféy.

235 Id
236 Id

2371d. at 23.
2381d. at 3.
239Brainard Tr. at 38.
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On the phone call Brainard alsestribechis familyds circumstances artde hardshig a
reassignment to Maine would create. Ball saduvouldraise these issues with Hoggan. Brainard
testified:

Q. On the phone call with Robert Ball did he discuss any of those
factors you mentioned in Exhibit 1 as, you know, your
circumstances or hardships?

A. I 7 1 had explained these things to hime khid he would pass it up
through his chain to Kelly Hoggan. We were not to interface with
Kelly Hoggan. We were to interface directly through our regional
directors?*°

He also requested to be moved to an international Transportation SBaprgsentative

(TSAR) position in the Office of Global Siiegie® a position with more benefiisinsteadof to
Portland Maine?*! Ball informed Brainard he had checked with TSA leadership and there were
no TSAR vacancies available. In early June 20ibdveve, vacancies were posted for the TSAR
positions in Londod Brainards preferred choide and Berlin?4?

On May 14, 2014, Brainanetceiveda Notice of Directed Reassignment to Portland, ME.
The notice included a 1@ay deadline to accept the reassignmentsa®@@day deadline to
relocate. The notice stated, dA[i]f you decli
considered final and may not be changed. If you decline, or accept but fail to report for duty,
TSA may initiate action to separate you frdme Federal service for failure to accept a
reassignment outsi*de the commuting area. o

Next to the space declining the assignment on the decision form was a clausefistating,
understand that, based on this election, action may be initiated to separfaten Federal
servtce. 0

2. TSA Rejected _Brainardc?s Requests for Accommodations to Mitigate the
Reassignment® Impact

Brainard spoke with the outgoing FSD in Maine, who had been reassigned to Milwaukee.
The Maine FSD informed Brainard he would likely decline the reassignment to Milwaukee and
insteadretire. Brainard would have preferred a régissient in the Midwest to Mae.?*° On
May 16 he emailed Ball and informed him he intended to accept the reassignoo¢also
requested to be reassigned to Milwaukee in the event it wasféfed. Ball informed him there
was no process for changing location preferences bwaitedi he would communicate

2401d, at 39 40.

2411d. at 56 57.

242 Brainard Amendment to EEO Complaint at 3.

28Memorandum frorKar en Shel t on Waranspr Sec. Adnim.sodJasonBdaimadd, Fed. Sec. Dir.,
Transp. Sec. AdminNotice of Directed Ressignmen{May 14, 2014).

244 |d

245 Brainard Amendment to EEO Complaint at 4.
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Brainards r equest for consideration. Ball also nol
stacked that the ERC or leadership havespee| e #%ineluhe 2014,raAFSD with less
experience than Brainard was promoted tthieeMilwaukee FSB3#

Brainard spoke with three otherBand FSDs who haleen directly reassigneahd
concludedifSAwas fAemploying the same tactics in an e
retirement of other senior Federal Security Directors by assigimémy to shorhotice long
di stance | ocations t hey *§Toese intluded Jacksonvike&E$De ct a's
Ed Goodwin, who was reassigned to replace Brainard in lowa; Portland, ME FSD Robert Dyer,
who was reassigned to Milwaukee, and whom rigxed was reassigned to replace; and
Milwaukee FSD Louis Traverzo, who was reassigned to Little Rtfck.

According to Brainard, these reassignments did etesany business need for TSA. He
testified:

The only thing | would offer is that where theyanted to send federal
security directors there was no vacancy. Additionally, everybody at that
location had the same experience that everybody else did. There was no
business reason to move these people.

Mr. Dyer received a 5.0 on his last evaluatidde achieved excellence.
Additionally, the operation in Maine is significantly smaller than the
operation in lowa. Six airports versus eights jirobably 120 employees
less. And in terms of responsibilitygstquite a bit less. The lowa operation
is much larger and much more complex. So, it just@idn

To get in that minute, one of the things that certainly bears relevance is the
fact that when the Jacksonville operation went to Des Moines that was going
to be about the same size of operatiBinkansas significantly smaller than
Wisconsin for Mr. Traverzo. There was no business need whatsoever to
move that skill set. Specifically it talks about needing that experience at
that situation. Thé completely untrué&?®

On May 20, 2014Brainard received Permanent Change of Station documents from
TSAG Business Management Office aradiced discrepancies between thasghorizations for
support and the ones in the documents he had received with the May 14 Notice of Directed
Reassignmentie notified Ball and spoke with several staffers in GSBusiness Management
Office. On a May 23the date of the decision deadlimenference call, Brainard and other FSDs
were informed the attachment included with the Notice of Directed Reassignnseottdated

246 Id

2471d. at 4'5.

2481d. at 5.

2491d. at 5 6.

250 Brainard Tr. at 5758.
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and had been issued mistakefifyAccording to Brainard, the new policy eliminated tens of
thousands of dollarsf hisrelocation suppor®?

On the call, the FSDs were toid order to obtain suppqthey would have to submit a
written request for consideration of expenses not covered within tHay6elocation
window 23 Brainard directly emailed TSA Administrator John Pistole to request his assistance,
telling him the news of the directed reassignmt fAwas devastoatdietcaiflarngmy
financial hardship it would cause and the additional difficulties the PCS issue &@ated.
Brainard | ater noted ATSA did support sever al
ajustificationrege st and placing me under 2dditional g

Brainard accepted the reassignment on the May 23 deadline. On June 25 he requested an
extension of his reassignment after learning his replacement in lowa would not arrive until
SeptembeR014 at the earliest. Thisquest was subsequently denigtHe testified:

Q. What is this extension you were asking him for?

A. It was an extension to report to my directed reassignment. They
actuallyi they essentially didi give us a lot of leatime to report
to my directed reassignment. Mymy replacement, Ed Goodwin,
| had spoken with him. He had no intention of moving. Ahahd
| had asked

Q. He didri ask for lowa?

Oh, no. No. No. No. And if you speak with him @bgertairly
know that for sure.

But Mr.T Mr. Goodwin said he wagncoming. And i | had
mentioned to Bob that if if my replacement is going to be stalled,
can | get time on this to get relocated. They denied that and they
also TDYeed in a temporary federasecurity director from
Louisville, an assistant federal security director, named Luz Ponce.
Her name is spelled-U-Z, P-O-N-C-E. And Luz was assigned to
lowa as the acting federal security director on TDY for nine months.

Q. So why wouldit they grah you the extension?

251 Brainard Amendment to EEO Complaint at 7.

252 E-mail from Jason Brainard, Fed. Sec. Dir., Transp. 8a&t.mi n. , t o J o,Anans® $es.tAdnmine, Admor
(Mar. 23, 2014, 12:26 p.m.) (on file with the Committee).

253 Brainard Amendment to EEO Complaint at 7.

254 E-mail from Jason Brainard, Fed. Sec. Dir., Transp. 8a&t.mi n. , t o J o,AmansgSecs Admih.e, Admor
(Mar. 23, 2014, 12:26 p.m.) (on file with the Committee).

255 Brainard Amendment to EEO Complaint &87

2%61d. at 8.
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