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The European Union (EU) initiative for Bosnia and Herzegovina (BiH), initiated by Germany and the
United Kingdom in November 2014", has effectively sidelined the question of constitutional change for
the foreseeable future. EU officials and member state diplomats have taken great pains to emphasize
that none of the vaguely outlined (and yet to be defined) reforms in the “irrevocable written
commitment”” recently accepted by party leaders and voted on in the BiH Parliamentary Assembly will
require any amendment to the Dayton constitutional order; statements by Republika Srpska (RS)
President Milorad Dodik echo this assertion.’> Whether the socio-economic reforms envisioned in the
Compact for Growth and other elements can be achieved without confronting these structural issues
remains to be seen.* That it took two and a half months from the adoption of the initiative by the EU to
secure the commitment is worthy of note, as is the fact that signatories to the commitment — notably
HDZ BiH leader Dragan Covi¢ — at the same time continue to advocate for major changes to the state
structure.

The initiative on the constitutional question in BiH was ceded to the EU by the U.S. in particular in 2006,
which initially believed enlargement would impel structural and functional reform. The EU itself was
inclined to frame all of BiH’s problems within the context of accession. The EU remained silent as BiH’s
political leaders stripped the meaning of constitutional reform of any elements that would improve
functionality; instead the sole focus became the narrow implementation of the Sejdi¢-Finci ruling of
December 2009, in which the European Court of Human Rights (ECtHR) called for constitutional changes
to ensure that citizens of any self-identification may run for all elected offices. With the new EU
initiative, these other actors — notably the Council of Europe (CoE), the U.S., and the Office of the High
Representative (OHR) — have been sidelined, as have most individual EU member states. This policy
brief demonstrates that this ceding to the EU of virtually all initiatives related to defining BiH’s
constitutional problem (and, inter alia, the country’s functionality problems) began long ago. Over the
last five years the term “constitutional reform” has become simplistically synonymous with
implementing Sejdi¢-Finci. This was always far too narrow, as was the reduction of the question of OHR
closure to the 5+2 formula (without including constitutional reform).> This reductionism should now be
definitively abandoned. The CoE, the U.S. and other PIC Steering Board (SB) members, as well as
individual EU member states, still have a chance to “make the market” on constitutional reform — for
both BiH politicians and the EU. Perhaps most importantly, this is an opportunity to start being honest
with BiH citizens.

A conundrum remains at the heart of international action in BiH: not only have international actors
given up on replacing the constitutional order set out in the Dayton Peace Agreement (DPA) with
something more accountable, functional and self-sustaining, they are also failing to meaningfully
enforce the existing constitutional order, for example, the Dayton provisions on refugee return.® In the
post-EU initiative environment, other actors in the PIC Steering Board, Board of Principals and individual
EU member states which were excluded from the design of the initiative should re-assert their roles in
ensuring direct and pragmatic discussion on this central problem. Quick fixes are neither possible nor
desirable; acknowledgement of this reality is a prerequisite to developing an effective approach. But it
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should be clear that functionality, human rights and popular accountability are essential ingredients if

BiH is to fulfil its outstanding international obligations and take on new ones such as EU and NATO

membership.

To this end, DPC recommends the following:

To the entire ‘international community’:

The EU, its member states, the CoE, the U.S. and OHR should refocus co-ordinated and coherent
efforts toward constitutional reform by spelling out clear rewards for compliance (e.g., EU
candidate status) and clear sanctions for non-compliance (e.g., suspension of EU funds,
suspension of CoE membership).

To the Council of Europe:

The CoE at the highest levels should re-assert the full spectrum of its requirements, working in
tandem with the EU when possible, but remaining firm on its own standards independent of the
Brussels agenda.

The Parliamentary Assembly of the Council of Europe (PACE) should suspend BiH’s voting rights
in the CoE if Sejdic¢-Finci has not been resolved in time for the next general election in 2018.

To the United States Government:

Until a functional and accountable governance system replaces the current structure, the U.S.
must ensure that the current order is enforced and maintained. It is highly likely that Canada,
Japan, the Netherlands, Spain and Turkey would support an American declaration that it intends
to interpret “condition 2” of the 5+2 objectives and criteria this way.

The U.S. should lead the PIC SB in an effort to identify and nominate a new and credible High
Representative with the task of reforming the OHR into a last resort enforcer of Dayton, while
also restoring its role as an effective coordinator of international actors in BiH.

Recognizing the need for a popularly accountable solution to BiH’s governance problem, the U.S.
should support efforts to develop bottom-up alternatives that can garner support throughout
BiH.

To individual EU member states:

Those member states that are concerned by the near-complete absence of conditionality from
the German-British initiative should make it clear that they will not accept BiH candidacy for EU
membership (which requires unanimity among the 28 member states) without full
implementation of the Sejdic-Finci ruling. Member state parliaments must take the lead on this
issue.

They should also state clearly, echoing the Venice Commission, that BiH under the Dayton
constitution cannot enter the EU as a member. An EU-compatible constitutional order must
ensure functionality and political accountability, as well as citizen equality.
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Introduction’

Following the failure of the April Package of 2006 and of the Prud and Butmir talks which followed,
constitutional reform became a nearly untouchable topic in Bosnia and Herzegovina. For several years
now, the only “acceptable” discussion of constitutional reform has been centered on the increasingly
narrow and limited effort to address the 2009 “Sejdi¢ and Finci v. Bosnia and Herzegovina” ruling of the
ECtHR. Unwillingness to discuss more extensive constitutional reform has favored the status quo, in
spite of its evident faults. Those individuals or groups who have advocated for more sweeping
constitutional and structural reforms have found little fertile ground to even start a discussion in
international circles or BiH politics (except for HDZ calls for a third entity or its equivalent), let alone
make progress in catalyzing a constituency for reform from the bottom-up.

Three trends have been evident. First, the conflation of Sejdi¢-Finci reform with the notion of broader
constitutional changes has allowed these words — and the concept itself — to be hijacked. Second, there
has been significant inconsistency among key actors in terms of suggesting whether such reforms are
indeed needed, and whether they are non-negotiable. Third, as the words “constitutional reform” have
been uttered less, the words “coordination mechanism” have been uttered more; ironically it appears
that this effort to establish a new (and superfluous) coordination mechanism will turn the EU integration
process into a lever to essentially confederalize the state.

Through the public statements of four key international actors in BiH, this paper considers the extent to
which the grail of EU integration has (intentionally or unintentionally) disavowed the normative powers
of institutions such as the Council of Europe and benefitted from an inconsistent international strategy
and messaging on the country’s constitutional structure. The review of public statements is not
comprehensive, but it is telling: the new initiative has succeeded in turning what was an initial wavering
on the need for constitutional reform into what now appears to be complete denial. Rather than openly
and honestly telling the people of the country that nearly every EU member state has had to amend its
constitution to prepare for membership,8 the EU appears determined to continue treating BiH as an
exception, which also implies that everything related to the integration process is negotiable.

The review below aims to demonstrate these divisions and inconsistencies in public discourse over the
past five years.’

The Council of Europe

BiH’s fragmented, divisive and discriminatory constitutional structure has been the object of intense
scrutiny from the CoE and in particular the Venice Commission (VC),' its advisory body on constitutional
and legal matters. In 2005, the VC issued an opinion on the BiH constitution in which it addressed issues
related to discrimination (including the electoral limitations brought to light by Sejdic-Finci), but also to
the functionality of the country.™

“Further constitutional reforms, changing the emphasis from a state based on the equality of
three constituent peoples to a state based on the equality of citizens, remain desirable in the




LDPC

Democratization Policy Council

medium and long term. If the interests of individuals are conceived as being based mainly on
ethnicity, this impedes the development of a wider sense of nationhood. In this context the
people of BiH will also have to decide whether they want to replace their present Constitution
negotiated as part of a peace treaty by an entirely new Constitution which would enjoy full
democratic legitimacy as the fruit of a democratic constituent process in BiH.”*

Following a comprehensive review of the human rights and functional weaknesses of the constitution,
the VC went on to say:

“With such a weak state, BiH will not be able to make much progress on the way towards
n13

European integration.
The 2005 opinion was used as the foundation for the 2005-2006 April Package talks, which sought to
address reforms related to both human rights and functionality.* The practical importance of such
scrutiny became clear in December 2009 through the widely anticipated Sejdi¢-Finci judgment of the
ECtHR which itself echoed the Venice Commission opinion." The judgment required BiH to ensure equal

»16

political rights of “Others,”” guaranteeing their ability to be elected to the House of Peoples and the

Presidency.

The October 2010 general elections were based on an unlawful election system, given that the six-
month deadline for the implementation of the judgment was ignored. However, Mary Ann Hennessey,
head of the Council of Europe Office in BiH, explained that flexibility prevailed at the time:

“It was felt that the time required to implement that judgment made it [...] not really fair to
have such an ultimatum such a short time before the elections, which were being called just a
few months after the judgment was delivered.”"’

Yet more years passed. The continued failure of BiH politicians to reach agreement on implementation
of Sejdic¢-Finci has been and remains a source of concern for the CoE. There is, however, still the issue of
functionality that the VC addressed in its opinion. In a talk given by Hennessey in 2012, she was vocal
about the limitations of Dayton in terms of EU accession:

“The ship which was given to BiH in Dayton we already know is basically unseaworthy if you
»n18

want to sail to Brussels.
The Committee on the Honouring of Obligations and Commitments by Member States of the CoE
warned in a report issued in September 2013 that “if this judgment is not implemented in good time
before the 2014 elections, [the Parliamentary Assembly of the CoE (PACE)] will consider imposing
sanctions against the delegation of Bosnia-Herzegovina.”* PACE Recommendation 2025 (2013) stated
the following:

“The Assembly [PACE] will not tolerate yet another election in blatant violation of the Sejdic-

Finci judgment.”?
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The Committee on the Honouring of Obligations and Commitments by Member States hinted that the
possible consequences of non-compliance might consist of taking action against the credentials of the
representatives of BiH in the PACE, as well as asking the Committee of Ministers “to consider suspending
Bosnia and Herzegovina from its right of representation.”*!

The 2014 general elections were held on October 12 without the necessary constitutional amendments,
and rather than sanctions or other consequences,” the new EU initiative pushed reform further down
the road. In February, CoE Secretary General Thorbjgrn Jagland welcomed the adoption by the BiH
parliament of a written reform commitment, noting, “I hope it will also enable the country to fulfill its
commitments as a Council of Europe member state, including the implementation of all judgments of

3 While supporters

the European Court of Human Rights, so as to ensure equal rights for all its citizens.
of the new initiative insist that the bar has not been lowered and it is just a matter of “re-sequencing,” it
in fact focuses almost exclusively on the new “coordination mechanism,” which suggests that the 2005
Venice Commission opinion, and in fact broader CoE norms, have been relegated to being merely

desirable rather than essential.?

The European Union

Contrary to the normative language and support for constitutional reforms from the CoE, the EU has
seemingly bent over backwards to avoid any impression that constitutional reform (beyond Sejdic¢-Finci)
might be required.

The first two EU Progress Reports on BiH (in 2005 and 2006) noted the need to initiate a transition
towards a state grounded on citizenship, and not only ethnicity.> The EU’s Stabilization and Association
Agreement (SAA) with BiH was initialed in 2007, signed in 2008, and ratified by all EU member states
and BiH by 2011. Successful implementation of the 2009 Sejdic-Finci ruling of the ECtHR was, until
autumn 2014, a requirement for the SAA to come into force.”® Following on the failure of Parliament to
agree on a Sejdi¢-Finci remedy in 2011 and 2012, the EU worked closely with leaders of the main
political parties to engineer a compromise. While this was the only element of constitutional reform the
EU was engaged in promoting, it was far from the sole focus of the EU’s work in BiH (as the current
narrative implies).

The language used by the EU during this time showed constructive ambiguity at best, and at worst policy
incoherence. At an event in Brcko in April 2013, EU Special Representative (EUSR) Peter Sgrensen was
asked whether the EU would recognize the 2014 elections if the Sejdic-Finci issue was not resolved.
(Then-Commissioner Fiile intimated that they might not be.?’) Sgrensen’s answer was ambiguous:

“For the European Union [...] you are not living up to the standards that are a prerequisite for us
to put our contractual relationship with you into place, namely the Stabilization and Association
Agreement. And therefore you are not in a position to credibly apply for membership with us.

That answers your question about whether we [would] recognize the elections.”?®
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In other statements, the EUSR seemed to try to strike a balance between saying that many EU member
states have complicated internal structures and a need for BiH to address these weaknesses:

“Bosnia and Herzegovina has a complex constitutional structure, enough words have been said
about that. But there are internal arrangements in EU Member States that can also be
considered very complex. As | have said many times before: the EU fully respects the security,
territorial integrity and constitutional order of Bosnia and Herzegovina. Despite this complexity
we believe — based on our own experiences — that there are ways that Bosnia and Herzegovina
can withstand the economic, social and political and other pressures that eventual membership
will bring upon the country. However, it requires that Bosnia and Herzegovina steps up to the
challenge and addresses some of the current apparent weaknesses in the way that governance
and reforms are conducted.””

As Sgrensen himself acknowledges in this quote, this is far from being an anecdotal, one-off statement.
In recent years, the EU Delegation has explicitly professed full respect (and even “support”) for BiH's
current constitutional order on several occasions,*® suggesting that its complexity is not necessarily an
impediment to BiH’s EU membership:

"First of all, | think | should underline that the EU recognises that Bosnia and Herzegovina has a
specific constitutional order. We support this, and please remember that there are also
different types of internal structure within many of the existing Member States.”*

Such (perhaps intentionally) vague statements suggest that the EU is still not objectively certain whether
constitutional reforms will be needed once accessions negotiation begin — or ever. When referring to
the conditions laid down by the EU in the acquis chapters, deputy head of the EU Delegation Renzo
Daviddi said that “constitutional changes may be required to meet these benchmarks but we will know if

»32

this is the case in BiH only after the accession negotiations open.””” Sgrensen left open the possibility

that such reforms might not be needed at all:

“We do not have, at this point of the time, any sort of designs on constitutional changes.®
That’s not what we are looking at now. What we are looking at is to get the Stabilization and
Association Process going. When we get that going, we start interacting with BiH in all the
chapters we have of legislation. That interaction will lead to changes; there are things that need
to change in BiH when it comes to legislation, but it’s not necessarily constitutional change.”**
After attempts to achieve Sejdic¢-Finci implementation definitively collapsed in February 2014, the EU
gradually shifted from blaming BiH politicians for being uninterested in reform, to a revisionist and quasi
self-critical (and conveniently liberating) view of its own policy: the decision to make Sejdic¢-Finci a
requirement for the SAA to enter into force.*® This tactical retreat won the day with the joint British-
German initiative of November 2014, which dropped the precondition with the stated rationale “to
avoid the impasse resulting from addressing intractable issues too early in the process.” On December
15, 2014, the EU’s Foreign Affairs Council formally adopted the initiative,® releasing this rather nebulous
statement about the role Sejdic¢-Finci is destined to play from now on:
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“When requesting the Commission's Opinion on the membership application, the Council will
ask the Commission to pay particular attention to the implementation of the Sejdic-Finci

ruling.”*’

The Office of the High Representative

Although the OHR began its slide to becoming utterly inert in 2006,% a brief review of some of its
comments on these matters merits attention.

In 2007, the PIC SB announced that the OHR would be closed in June 2008. However, in February 2008
the PIC SB reversed its decision and decided to extend the OHR’s mission indefinitely until a set of
specific objectives and conditions are fulfilled. These five objectives and two conditions have come to

be known as the “5+2 agenda.”*

An eventual departure of the OHR would satisfy the recommendations
made in the 2005 VC opinion, according to which the powers of the High Representative, albeit
historically useful, are “fundamentally incompatible with the democratic character of the state and the
sovereignty of BiH” and should “gradually be abandoned, preferably in parallel with a constitutional

740

reform making the legislative process in BiH more efficient.”™ Some analysts have argued that the OHR

d.”*! Yet, legally it remains the case that the High Representative is the “final

is already “clinically dea
authority in theatre” for interpretation and enforcement of the Dayton Peace Agreement. It stands to
reason that as long as Dayton is the law of the land, there should be a credible High Representative as
enforcer.

High Representative Valentin Inzko’s remarks have lacked consistency, and have even been erratic. The
following excerpt of a speech he delivered to the UN Security Council in November 2010 sent an illogical
message related to the legitimacy of the elections:

“The elections were held on the basis of the current Election Law, which is not in line with the
European Convention for [sic] Human Rights. This does not affect the legitimacy of the
elections, but this problem must be addressed urgently.”*

Inzko has, in addition, expressed his dissatisfaction with some provisions of Dayton that facilitate the
ethnocentric power games that have driven BiH into gridlock. In 2011, still dual-hatted as EUSR, he
stated that “in order to function — and in order to enter the European Union — Bosnia and Herzegovina
needs to overhaul its Dayton constitution.”*

“The Dayton Agreement is an agreement on peace, and the Constitution was agreed upon there
only as an annex. The creators of Dayton were aware of this, that the Constitution was not
perfect. For example, they forgot then to envisage the institution of the Supreme Court.”*

Both before and after the de-coupling of the posts of High Representative and EUSR in September 2011,
he has manifested repeatedly that BiH would need to reform its Constitution (beyond Sejdic-Finci) to

meet the EU's requirements, as “every EU country had to do it.”*
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However, Inzko and former Principal Deputy High Representative Roderick Moore have also further
justified the transformation of the Sejdic-Finci case from one focused on the country’s “Others” to one
focused on the status of the Croats: *°

“The Sejdi¢-Finci case could also be used for the Croats as an opportunity to improve their
status. Why not? But at the moment it is foremost about the implementation of a ruling by the
European Court of Human Rights.”*’

“Croats believe that in this country they cannot exercise their rights adequately. | believe that
we need to take those concerns seriously, and look for a way to deal with that institutionally and

in other ways.”*®

“Let’s be clear, Croats are one of the three constituent peoples in BiH and nothing will change
749

that. There is no BiH without Croats — that would be like a crown without its jewels.
Inzko was vocal in his criticism of the EU’s approach even when he was EUSR, and his statements about
the issue have been relatively frequent and detailed, as evidenced by this quote from 2011:

“The obstacles to progress in Bosnia and Herzegovina can be eliminated — however, we will
need a different and more proactive approach from the EU if this is to happen. The standard
Stabilisation and Association process will not work in Bosnia and Herzegovina.”>°

Inzko asserted (correctly, in the authors’ view) that the pull of Euro-Atlantic integration had not
produced the desired effect and that a new strategy must be conceived, which must consist of
establishing a constructive partnership with the people and “confronting more directly political parties
and actors who block or undermine reforms and who promote division.”>*

The High Representative has sent strong signals that conditionality must be reinforced. Back in 2011,
Inzko said that “domestic partners must not be led into the mistaken belief that they can bend EU

2
rules”’

and “any attempt to water down the conditions would mean watering down the subsequent
benefits.”>® In 2013, Inzko defended the idea that the conditionality strategy should link financial

assistance more closely to progress.>

However, even prior to the EU’s adoption of the German-British initiative in December 2014, Inzko
applauded it.*> Given the predominance of EU members in the PIC SB, it could hardly be otherwise.

The United States

It gradually became apparent that while the DPA ended the war, the constitutional structure that it
created presented seemingly insurmountable obstacles to progress. In 2006, the U.S. Embassy took the
reins of the closed-door political negotiations that led to the “April package,” the most significant effort
to date to bring about constitutional reform. The April package included a series of proposals that were
very much in accordance with the 2005 VC opinion, but it narrowly failed to be adopted by the
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Parliamentary Assembly.>® Other rounds of talks took place between November 2008 and January 2009
in the village of Prud and in October 2009 as part of the “Butmir process,” but they did not produce
positive results. Since then, the U.S. has played a back-seat supporting role on state constitutional
reform matters.>’

The U.S. has sent mixed signals about the reform potential or sacred immutability of the Dayton
Constitution — perhaps not surprising as the U.S. was such a key broker in its creation. A joint op-ed
written in 2011 by then-U.S. Secretary of State Hillary Clinton and her British counterpart, William
Hague, shows the tensions between maintaining Dayton ad infinitum and addressing the structural and
functional human rights concerns raised by Sejdi¢-Finci:

“There must be no doubt about the resolve of the international community to stand by the
settlement agreed at Dayton which ended the conflict. Our message is crystal clear: we are
committed to BiH as a single state, with two vibrant entities and three constituent peoples.”*®

In 2012, a speech given by Clinton touched upon this issue once again, implicitly ruling out the possibility

of fully exploiting the potential transformative power of Sejdic-Finci:
“The Dayton accords must be respected and preserved. Period.”*

At the same time, the U.S. Embassy has, as have all its partners in the international community, stressed
the need to implement Sejdic¢-Finci, expressing regret over the slow pace of the process and the political
leaders’ unwillingness to compromise. Ambassador Patrick Moon linked the processes in a speech in
mid-2013:

“Most countries that have joined the EU in the last 25 years have had to make changes to their
constitutions. Implementing a solution to respond to the ECtHR’s judgment in the case of
Sejdic-Finci is an essential first step.”®

The U.S. Embassy constantly underlines the benefits brought about by the DPA, while also
acknowledging that its provisions aimed at protecting the different “vital national interests” have acted
as an obstacle to wider reform — and wider reform is required for BiH to join the EU. In 2013, Moon
provided a clear statement of the situation:

“Dayton achieved its vital goals, and it has served the citizens of this country well. But while
democracy and stability have taken root, provisions designed to bring peace and stability and
afford protection to the different ethnic groups are being abused as a means to obstruct
progress. Through efforts to address the Sejdi¢-Finci case, it has become clear that more
changes to the Constitution will be necessary as Bosnia and Herzegovina progresses toward full
integration into Europe.”®!

Unlike High Representative Inzko, however, the U.S. does not seem inclined to let Sejdi¢-Finci open a
door to any further ethno-territorial maneuvers. The following quotes from Patrick Moon and Philip
Reeker, then-Deputy Assistant Secretary of State for European and Eurasian Affairs, were categorical:
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“All citizens of BiH must accept that further changes to international boundaries and territorial

organization are not acceptable.”®

“The third entity idea is stuck in the past. It has no future whatsoever. It will never be adopted

in the Federation.”®

“l don’t think a third entity is what you need. | think you have enough trouble with two
164

entities.
That being said, the U.S. State Department was developing an approach on the constitutional question
which was, by all indications, again an elite-focused “let’'s make a deal” approach, identifying Croat
concerns as the first hurdle to clear.®* The German-British initiative seemed designed and timed to
outflank any such effort. Secretary of State John Kerry has declared American support for the EU
initiative® despite there being a great deal of pronounced dissatisfaction at the working level with both
the substance and style of the German-British approach. The U.S. has made no recent public statements
on how it plans to proceed on the constitutional question — or on other reform priorities — in light of the
EU initiative.

Conclusion and recommendations

After five years of ceding leadership on what was a collective international goal to see the ECtHR's
Sejdi¢-Finci ruling implemented, the EU’s erstwhile international partners have effectively been
abandoned. They are still expected to project an aura of unity without being treated as true partners by
the EU institutions or larger member states. Many EU member states actually feel the same way.®’

Instead of being (often reluctant) champions of an EU policy which leaves their central concerns
unaddressed, the Council of Europe, the United States, and others dissatisfied with the substance and
high-handed approach of the German-British EU initiative should take the opportunity to reassert their
autonomy and clarify their own policy goals on BiH’s central constitutional handicap, to better shape
and direct an EU policy that seems to be on “accession auto-pilot.” This problem has three main threads
— lack of functionality, lack of adherence to human rights norms, and lack of political accountability
mechanisms. Without all three addressed, BiH has scant chance of meaningful progress toward the EU
or NATO, let alone being actually admitted.

Potential policy actors on the constitutional question have normative power (CoE), political heft (the
U.S. and others on the PIC SB), or direct leverage (as member states of the EU). These should be
employed independently from the EU institutions, though preferably with strategic coordination
amongst themselves to achieve the aims of pressing for popular and durable constitutional change to
address the three fundamental failings of the Dayton BiH constitutional order.
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To this end, DPC recommends the following:
To the entire ‘international community’:

e The EU, its member states, the CoE, the U.S. and OHR should refocus co-ordinated and coherent
efforts toward constitutional reform by spelling out clear rewards for compliance (e.g., EU
candidate status) and clear sanctions for non-compliance (e.g., suspension of EU funds,
suspension of CoE membership).

To the Council of Europe:

e The CoE at the highest levels should re-assert the full spectrum of its requirements, working in
tandem with the EU when possible, but remaining firm on its own standards independent of the
Brussels agenda.

e The Parliamentary Assembly of the Council of Europe (PACE) should suspend BiH’s voting rights
in the CoE if Sejdic¢-Finci has not been resolved in time for the next general election in 2018.

To the United States Government:

e Until a functional and accountable governance system replaces the current structure, the U.S.
must ensure that the current order is enforced and maintained. It is highly likely that Canada,
Japan, the Netherlands, Spain and Turkey would support an American declaration that it intends
to interpret “condition 2” of the 5+2 objectives and criteria this way.

e The U.S. should lead the PIC SB in an effort to identify and nominate a new and credible High
Representative with the task of reforming the OHR into a last resort enforcer of Dayton, while
also restoring its role as an effective coordinator of international actors in BiH.

e Recognizing the need for a popularly accountable solution to BiH’s governance problem, the U.S.
should support efforts to develop bottom-up alternatives that can garner support throughout
BiH.

To individual EU member states:

e Those member states that are concerned by the near-complete absence of conditionality from
the German-British initiative should make it clear that they will not accept BiH candidacy for EU
membership (which requires unanimity among the 28 member states) without full
implementation of the Sejdic-Finci ruling. Member state parliaments must take the lead on this
issue.

e They should also state clearly, echoing the Venice Commission, that BiH under the Dayton
constitution cannot enter the EU as a member. An EU-compatible constitutional order must
ensure functionality and political accountability, as well as citizen equality.
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For too long the EU’s functionalist tendency — as once expressed to one of the authors: “we don’t care
about outcomes, we only care about process”®® — has led to a perpetual lowering of the bar on
international conditionality in BiH, and in turn to political, social and economic stagnation and even
regression in the new rules-free environment. The advent of the EU initiative, with its effective
abandonment of any constitutional change as a goal, provides non-EU international actors — and EU
member states as well — with the opportunity to reset the bar, to deliver more than empty promises to

BiH citizens.
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