THE ADMINISTRATION’S PLAN TO CLOSE THE
GUANTANAMO BAY DETENTION FACILITY:
AT WHAT FOREIGN POLICY AND NATIONAL
SECURITY COST?

HEARING

BEFORE THE

COMMITTEE ON FOREIGN AFFAIRS
HOUSE OF REPRESENTATIVES

ONE HUNDRED FOURTEENTH CONGRESS

SECOND SESSION

MARCH 23, 2016

Serial No. 114-165

Printed for the use of the Committee on Foreign Affairs

&

Available via the World Wide Web: http:/www.foreignaffairs.house.gov/ or
http://www.gpo.gov/fdsys/

U.S. GOVERNMENT PUBLISHING OFFICE
99-556PDF WASHINGTON : 2016

For sale by the Superintendent of Documents, U.S. Government Publishing Office
Internet: bookstore.gpo.gov Phone: toll free (866) 512—-1800; DC area (202) 512—-1800
Fax: (202) 512-2104 Mail: Stop IDCC, Washington, DC 20402-0001



COMMITTEE ON FOREIGN AFFAIRS
EDWARD R. ROYCE, California, Chairman

CHRISTOPHER H. SMITH, New Jersey
ILEANA ROS-LEHTINEN, Florida
DANA ROHRABACHER, California
STEVE CHABOT, Ohio

JOE WILSON, South Carolina
MICHAEL T. McCAUL, Texas
TED POE, Texas

MATT SALMON, Arizona
DARRELL E. ISSA, California
TOM MARINO, Pennsylvania
JEFF DUNCAN, South Carolina
MO BROOKS, Alabama

PAUL COOK, California

RANDY K. WEBER SR., Texas
SCOTT PERRY, Pennsylvania
RON DESANTIS, Florida

MARK MEADOWS, North Carolina
TED S. YOHO, Florida

CURT CLAWSON, Florida

SCOTT DESJARLAIS, Tennessee
REID J. RIBBLE, Wisconsin
DAVID A. TROTT, Michigan

LEE M. ZELDIN, New York
DANIEL DONOVAN, New York

AMmY PORTER, Chief of Staff

ELIOT L. ENGEL, New York
BRAD SHERMAN, California
GREGORY W. MEEKS, New York
ALBIO SIRES, New Jersey
GERALD E. CONNOLLY, Virginia
THEODORE E. DEUTCH, Florida
BRIAN HIGGINS, New York
KAREN BASS, California

WILLIAM KEATING, Massachusetts
DAVID CICILLINE, Rhode Island
ALAN GRAYSON, Florida

AMI BERA, California

ALAN S. LOWENTHAL, California
GRACE MENG, New York

LOIS FRANKEL, Florida

TULSI GABBARD, Hawaii
JOAQUIN CASTRO, Texas

ROBIN L. KELLY, Illinois
BRENDAN F. BOYLE, Pennsylvania

THOMAS SHEEHY, Staff Director

JASON STEINBAUM, Democratic Staff Director

1)



CONTENTS

WITNESSES

Mr. Lee Wolosky, Special Envoy for Guantanamo Closure, U.S. Department
OF SEALE ..evviiiiiiiiie e
Mr. Paul M. Lewis, Special Envoy for Guantanamo Detention Closure, U.S.
Department of Defense .........ccccoeoieeiiieriiiiiiiieiiee e

LETTERS, STATEMENTS, ETC., SUBMITTED FOR THE HEARING

Mr. Lee Wolosky: Prepared statement ............ccceeviieiiieniieniieniiieiieeieesee e
Mr. Paul M. Lewis: Prepared statement ...........cccocceeeviiienniiiiiniiiieenieecreeeeiee s

APPENDIX

Hearing NOTICE ......eevvuiiiiiiie ettt et e et e e e e st e e e baeessbaeeennaeesnns
Hearing MiINUEES ........cccecviiieiiieeeiee ettt e e e e e e ste e e e seaae e e vaeesseaeeensaeeenes
The Honorable Jeff Duncan, a Representative in Congress from the State
of South Carolina: Prepared statement ...........c.cccoecvvieiiiieeniiiiieriiieeniee e
The Honorable Eliot L. Engel, a Representative in Congress from the State
of New York: Material submitted for the record ..........cccoocvvvvieniiieniiniiinienee.
Written responses from Mr. Paul M. Lewis to questions submitted for the
record by the Honorable Edward R. Royce, a Representative in Congress
from the State of California, and chairman, Committee on Foreign Affairs ..

(I1D)

Page

50
51

53
55

58






THE ADMINISTRATION’S PLAN TO CLOSE THE
GUANTANAMO BAY DETENTION FACILITY:
AT WHAT FOREIGN POLICY AND NATIONAL
SECURITY COST?

WEDNESDAY, MARCH 23, 2016

HOUSE OF REPRESENTATIVES,
COMMITTEE ON FOREIGN AFFAIRS,
Washington, DC.

The committee met, pursuant to notice, at 9:32 a.m., in room
2172 Rayburn House Office Building, Hon. Edward Royce (chair-
man of the committee) presiding.

Chairman ROYCE. This committee will come to order.

President Obama’s race to empty the Guantanamo Bay detention
facility is on. In recent weeks and months, many hardened terror-
ists have been released. Many of them have been sent abroad, and
according to the President’s closure plan sent to Congress last
month, another 35 are set to be transferred this summer.

Unfortunately, we know many of the recipient countries don’t
have the desire or commitment or even ability to monitor these
dangerous individuals and prevent them from returning to the bat-
tlefield. Countries like Ghana and Uruguay aren’t typical security
and intelligence partners but they are being asked to shoulder a
heavy burden and a heavy responsibility. And there are real con-
cerns about the administration setting aside intelligence assess-
ments to deceive countries about the threat posed by the militants
they are being asked to take in.

That was certainly a finding of our committee investigation into
the release of six detainees to Uruguay in December 2014—and I
want to thank Mr. Jeff Duncan of South Carolina, the chairman of
our subcommittee that focuses on the Western Hemisphere. The
top State Department official overseeing Guantanamo at the time
wrote to the President of Uruguay that there was “no information”
that these six “were involved in conducting or facilitating terrorist
activities against the United States or its partners or allies.” No in-
formation? They were known to have been hardened al-Qaeda
fighters involved in forging documents, trained as suicide bombers,
fighting at Tora Bora, committing mayhem, committing murders in
Afghanistan.

Although the law clearly states that steps must be taken to “sub-
stantially mitigate the risk” of released individuals from again
threatening the United States, senior Uruguayan officials asserted
before that these six arrived that they would not impose or accept
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any conditions to receive these former detainees. Indeed, these six
terrorists were housed just blocks from the U.S. Embassy, without
the prior knowledge of U.S. officials and, frankly, were often seen
outside of the Embassy.

The administration often talks of detainees “cleared for release”
as if they are no longer a threat. But just over 30 percent of the
detainees that have been released are either confirmed or sus-
pected to have returned to the battlefield. Several of the senior
leaders of al-Qaeda in the Arabian Peninsula are alums of Guanta-
namo.

The administration is emptying Guantanamo with the flimsy
claim that it is a terrorist recruiting tool. Let me explain that I
don’t think that if you’re standing in line in Raqqa to recruit into
ISIS you say, oh, Guantanamo Bay is going to be closed—no need
to enlist here. What Raqqa is about, what ISIS is about is the es-
tablishment of the caliphate. That’s what’s driving recruitment
and, frankly, the success of ISIS on the battlefield is driving re-
cruitment.

Closing this detention facility has been opposed by bipartisan
majorities in Congress and even members of the President’s own
cabinet. It is no secret that former Secretary of Defense Hagel was
pushed out in part because he was not certifying releases fast
enough for the White House.

Yet, President Obama remains determined to push out as many
terrorists as he can to other countries. Forty-five or so other “law
of war detainees” would be moved to U.S. soil. Doing so could open
a Pandora’s Box of legal issues impairing our antiterrorism efforts.

Fortunately, any effort to bring Guantanamo detainees to U.S.
soil would be, according to the Secretary of Defense, against the
law and that’s also according to the Attorney General. I see no in-
terest in changing that law—certainly not by the American peo-
ple—and our laws must be honored.

The White House, meanwhile, has no solid plans to detain and
interrogate terrorists captured today. That’s a problem. Indeed, the
administration admits that its proposed domestic Guantanamo
would not take in any new terrorists captured on the battlefield.
If the administration was spending as much time working to cap-
ture and detain ISIS fighters as it was trying to close down this
facility at Guantanamo Bay, we would be more secure.

ISIS is continuing to threaten and expand in Libya, Afghanistan,
and elsewhere across the globe. Europe is under siege by jihadists.
We are under attack. So, unfortunately, we are going to need a de-
tention facility for fanatical terrorists whose processing in the U.S.
legal system is unwarranted and simply is not feasible. And we're
going to need that for some time to come.

And we’ll now go an introduction of our panel. This morning we
are pleased to be joined by Special Envoy Lee Wolosky. He’s the
Special Envoy for Guantanamo Closure at the U.S. Department of
State.

Previously, he also served as the Director for Transnational
Threats at the National Security Council under President Clinton.

And we also have Special Envoy Paul Lewis for Guantanamo De-
tention Closure at the U.S. Department of Defense and previously
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Mr. Lewis served as both the general counsel and minority general
counsel at the House Armed Services Committee.

And we welcome them both to the committee. We appreciate that
our two witnesses, along with the intelligence community, have al-
ready agreed to meet with the committee in April in closed session
on necessary classified issues.

Without objection, the witnesses’ full prepared statements will be
made part of the record and members here will have 5 calendar
days to submit any questions or any statements or extraneous ma-
terial for the record.

And at this time, I would like to go to Mr. Eliot Engel of New
York who is the ranking member of this committee for his opening
statement here today.

Mr. ENGEL. Thank you very much, Mr. Chairman, and thank you
for calling this hearing. And gentlemen, Mr. Wolosky, Mr. Lewis,
welcome to the Foreign Affairs Committee and thank you for your
service.

We're reminded again today of the terrible cost of violent extre-
mism. I was just on the floor of the House speaking on a resolution
declaring our solidarity with the people of Belgium. That’s why I
just got here—came here right from the floor.

The dark shadow of a terrorist attack has fallen over another of
Europe’s great cities, and we're all standing alongside the Belgian
people today as they mourn the dead, heal the wounded, rebuild
what’s been broken, and seek justice.

In these situations it’s important to look at what more we can
be done to enhance cooperation with our partners to prevent this
type of violence.

It’s also important to reflect on where our policies have gone
astray and maybe made the situation worse. So, it’s appropriate
today that we’re taking a hard look at one of the most troubling
and divisive symbols of our counterterrorism effort—the Guanta-
namo Bay detention facility.

The subtitle of today’s hearing is what are the foreign policy and
national security costs of closing the Guantanamo facility.

But, as policy makers, legislators, and experts have been saying
almost since the facility opened, the better question, perhaps, may
be what are the costs of keeping it open.

For starters, the prison’s a drain on military resources. It costs
nearly $5 million a year to keep a person detained at Guantanamo
versus $78,000 a year to hold someone in our most secure Federal
prison.

Closing Gitmo and transferring detainees to other secure prisons
would free up $85 million a year, resources we could put to better
use elsewhere to combat terrorism.

The argument against this goes: We need to spend whatever it
costs—these guys are too dangerous to bring here. Let’s look at
that. Today, 91 detainees remain in Gitmo. Since the prison
opened, 644 individuals have been transferred out—144 under
President Obama and 500 under President Bush.

As of today, more than a third of the current detainees have been
cleared for release after a thorough review process. Under no cir-
cumstances will these people be released onto American soil.
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Like all the others, they will be transferred directly to other
countries. Prior to 2009, more than one in five released detainees
returned to the battlefield. But, improved procedures under the
Obama administration have nearly eliminated this problem.

If the President’s plan to close the Guantanamo detention facility
goes forward, only a handful of detainees would ever be brought to
the United States and those who are would be held in super max
prisons.

They’re called super max prisons for a reason. No one has ever
escaped from one. And who are some of the current residents of
these incredibly secure facilities? Terrorists. Zacarias Moussaoui,
who helped plot September 11, 2001—as a New Yorker something
that TI'll never forget—Richard Reid, the so-called shoe bomber,
Dzhokhar Tsarnaev, the Boston Marathon bomber, the four men
behind the 1993 World Trade Center bombing, and six terrorists
responsible for bombing our Embassies in Kenya and Tanzania. All
these men will call ADX Florence in Colorado home for the rest of
their days.

For the very few prisoners still in the military commission proc-
ess, we should try them in Federal court and speed justice for their
victims. If there’s any doubt whether our justice system can handle
the most dangerous terrorists, ask any of the people I just listed.

This isn’t a question of what rights Guantanamo detainees
should or shouldn’t be accorded. It’s just a simple fact that the Fed-
eral justice system has tried and punished terrorists much more ef-
fectively than military commissions.

But beyond the dollars and cents or safety here at home, we need
to consider the harm Gitmo has inflicted on our security interests
around the world and, just as importantly, on our values.

For terrorists seeking to recruit more fighters into their ranks,
the Guantanamo facility is a gift that keeps on giving. This prison
has become so infamous and so reviled that our enemies no longer
even need to call it by name.

Instead, as we've seen again and again, terrorists flip on a cam-
era so the whole world can see, parade out some innocent prisoner
drefs_sed in an orange jumpsuit, and cut off his head or light him
on fire.

The orange jumpsuits weren’t selected by accident. Everyone
knows what they symbolize. This prison has helped strengthen our
enemies. It has become a stumbling block in our relationship with
coalition partners.

After all, it’s not just Americans that ISIS is dressing in those
orange jumpsuits and it has created deep division here at home,
and that’s because Gitmo has long strained some of our country’s
most important values.

It has become synonymous with torture and indefinite detention.
When we were going to school, we learned all about rights and the
Constitution. This was never allowed under American law.

I want to quote retired Major General Michael Lehnert, the first
commander of the detention facility after 9/11. This is a quote from
him. He said:

“Guantanamo was a mistake. History will reflect that. It was
created in the early days as a consequence of fear, anger, and
political expediency. It ignored centuries of rule of law and
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international agreements. It does not make us safer and it sul-
lies who we are as a nation.”

So I ask unanimous consent that Major General Lehnert’s full
statement be included in the record.

Chairman RoYCE. Without objection.

Mr. ENGEL. Thank you, Mr. Chairman. Coming back to our ques-
tion, what are the costs of closing Guantanamo? To me, the an-
swers are clear.

The costs of closing the facility are far, far less than the costs of
keeping it open. I'm not alone in this view. President George W.
Bush was very clear that he wanted to close Gitmo. John McCain
made a campaign promise to do the same.

An overwhelming majority of national security and military ex-
perts, including former Secretaries of State and Defense, CIA Di-
rectors, National Security Advisors, and Chairmen of the Joint
Chiefs of Staff think it should be shuttered.

As I pointed out, the arguments against closing it just don’t hold
up, and at the end of the day, in my opinion, the only justification
for keeping the prison open is fear—fear of violent extremism and
fear that our justice system or prison system cannot get the job
done despite all the evidence to the contrary. Fear is precisely what
our enemies want to instill in us.

I don’t want them to win. We shouldn’t allow that. We should
clean up this stain on America’s commitment to justice and democ-
racy. We should take away this propaganda tool for terrorists. We
should work to implement the President’s plan and shut down this
prison.

I look forward to hearing from our witnesses. Everyone who
knows me knows that I take a very hard line on this. But I think
that we are far better off closing this facility for our interests, no
other interests—our American interests—than if we leave it open.

So I look forward to hearing our witnesses. Thank you, Mr.
Chairman, and I yield back.

Chairman ROYCE. Thank you, Mr. Engel.

Lee?

STATEMENT OF MR. LEE WOLOSKY, SPECIAL ENVOY FOR
GUANTANAMO CLOSURE, U.S. DEPARTMENT OF STATE

Mr. WoLoOsSKY. Thank you, Mr. Chairman.

Chairman Royce, Ranking Member Engel, distinguished mem-
bers of the committee, good morning.

I appreciate the opportunity to appear before you this morning
to discuss the important matter of closing Guantanamo Bay, Cuba’s
detention facility.

I'm honored to be joined today by my colleague, Paul Lewis, Spe-
cial Envoy for Guantanamo Detention Closure at the Department
of Defense.

Today I'll describe the rigorous processes that determine whether
a detainee should be approved for transfer and the extensive inter-
agency efforts that assure compliance with applicable statutory re-
quirements before each transfer takes place.

At the outset, let me emphasize that President Obama concluded
that the continued operation of the Guantanamo detention facility
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damages our national security for many of the same reasons that
led President George W. Bush to the same conclusion.

According to President Bush, by his second term, and I quote,
“The detention facility had become a propaganda tool for our en-
emies and a distraction for our allies.” It remained so when Presi-
dent Obama took office and remains so today.

The bipartisan view that Guantanamo should be closed is not
limited to Presidents Bush and Obama. Senator John McCain has
said that he is in favor of closing Guantanamo.

Likewise, former Secretaries of State Clinton, Rice, Powell,
Albright, Christopher, Baker, and Kissinger have all advocated
closing Guantanamao.

So too have three former chairmen of the Joint Chiefs of Staff
and 42 retired generals and admirals. The list goes on.

In addition to leading Democrats and Republicans, world leaders
and international organizations from the Pope to the Organization
for American States consistently call on the United States to close
Guantanamo.

Today, there are 91 individuals detained at Guantanamo, down
from the peak population of 680. All together a total of 779 detain-
ees hgve passed through Guantanamo and of those 688 have de-
parted.

The vast majority of detainees are transferred out of Guanta-
namo to other countries. Some 532 were transferred before Presi-
dent Obama took office on January 20th, 2009. Prior to the imple-
mentation of rigorous interagency procedures that were imple-
mented by this administration and are described more fully in my
written testimony.

My written testimony describes at length the two processes by
which this administration has approved detainees for transfer.

What they have in common is rigorous review and analysis of all
available information in the possession of the U.S. Government and
the unanimous agreement of six agencies and departments before
a detainee may be designated as approved for transfer.

After a detainee is approved for transfer, the Department of
State leads negotiations with foreign governments about possible
transfer. We are joined in our efforts by colleagues from the De-
partment of Defense, Justice, and Homeland Security as well as by
those in the intelligence community and on the Joint Staff.

The decision as to whether, when, and where to transfer a de-
tainee is the culmination of a rigorous interagency process similar
to the initial decision to approve a detainee for transfer.

This process, including the process by which we negotiate secu-
rity assurances with our foreign partners is described at length in
my written testimony.

I look forward to your questions about it. Once we arrive at a
satisfactory security framework with a foreign government, the
Secretary of Defense seeks concurrence in a specific transfer from
the Secretaries of State and Homeland Security, the Attorney Gen-
eral, the Director of National Intelligence, and the Chairman of the
Joint Chiefs of Staff.

Only after he receives the views of those principals and only
after he is satisfied that the requirements of the National Defense
Authorization Act are satisfied does the Secretary of Defense sign
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and transmit a certification to the Congress conveying his intent to
transfer a Guantanamo detainee.

The rigorous approval and negotiation process I've described has
contributed to the dramatic reduction in the confirmed reengage-
ment for detainees transferred during this administration.

Thank you again, ladies and gentlemen of the committee. I great-
ly appreciate the opportunity to speak before you about this impor-
tant issue and I look forward to your questions.

[The prepared statement of Mr. Wolosky follows:]



Department of State
Special Envoy for Guantanamo Closure Lee S. Wolosky
Opening Statement
House Foreign Affairs Committee
Hearing on Guantanamo Bay
23 March 2016

L Introduction

Chairman Royce, Ranking Member Engel, distinguished Members of the Committee: Good
morning. | appreciate you inviting me to appear before this Committee to discuss the important
matter of closing the detention facility at Guantanamo Bay, Cuba (GTMO). [ am honored to be
joined today by my colleague, Paul Lewis, Special Envoy for Guantanamo Detention Closure at
the Department of Defense.

As Special Envoy for Guantanamo Closure at the Department of State, T am responsible for all
diplomatic issues related to the Administration’s policy of closing the detention facility,
including negotiating the security and humane treatment assurances for each transfer. My office
also plays a leading role in the interagency process to determine whether, when, and where a
detainee is transferred, and represents the Department in the periodic review process—known as
the Periodic Review Board—for certain detainees who are not currently approved for transfer.
Tn addition, we work closely with our Embassies around the world to follow up on the post-
transfer status of former detainees.

Today, | will describe the rigorous processes that determine whether a detainee should be
approved for transfer and the extensive interagency efforts to comply with statutory requirements
before each transfer. Finally, I will attempt to clear up some common confusion surrounding so-
called detainee reengagement.

1L Closing the detention facility at Guantanamo Bay is a Bipartisan National Security
Imperative

Closing the detention facility at Guantanamo Bay is a national security imperative. President
Obama has emphasized this point repeatedly—at major addresses at West Point and the National
Defense University; in numerous State of the Union addresses; repeatedly in statements made
while signing National Defense Authorization Acts; at various press conferences; and, most
recently, in announcing the delivery of the Defense Department’s GTMO closure plan.

The President concluded that the continued operation of GTMO damages our national security
before he took office—and he did so for many of the same reasons that led President George W.
Bush to the same conclusion. According to President Bush, by his second term, “the detention
facility had become a propaganda tool for our enemies and a distraction for our allies™' Tt
remains so today.

! GEORGE W. BUSH, DECISION POINTS 180 (2010).



World leaders and organizations from the Pope to the Organization for American States
consistently call on the United States to close GTMO. Its continued operation is an irritant to our
moral leadership and to critical bilateral relationships. President Obama publicly lamented
recently that, “[w]hen I talk to other world leaders, they bring up the fact that Guantanamo is not
resolved.”® He went on to note that, “[a]s President, | have spent countless hours dealing with
this . . .. Our closest allies have raised it with me continually. They often raise specific cases of
detainees repeatedly.”® 1 am sure this information comes as no surprise to this Committee.

The bipartisan view that GTMO’s continued operation harms national security is not limited to
Presidents Obama and Bush. Their conclusion that GTMO must be closed is shared by no less
an expert in national security than Senator John McCain who has remarked that he is “in favor of
closing Guantanamo because of the image that Guantanamo has in the world, whether it’s
deserved or not,”* as well as my boss and your former colleague, Secretary Kerry. Likewise
former Secretaries of State Clinton, Rice, Powell, Albright, Christopher, Baker, and Henry
Kissinger” have all advocated for closing Guantanamo. Secretaries of Defense Carter, Panetta,
and Gates have similarly all advocated for closing the detention facility, as have three former
Chairmen of the Joint Chiefs of Staff, and 42 former Generals and Admirals.

1L Current Population & Review Process

Today, there are 91 individuals detained at GTMO, down from a peak population of 680.
Altogether, a total of 779 detainees have passed through Guantanamo and, of those 688 have
departed. No detainees have been transferred to Guantanamo since 2008, and the vast majority
of detainees transferred out of GTMO to other countries—some 532—were transferred before
President Obama took office on January 20, 2009.

As you know, one of President Obama’s first acts was to order the closure of Guantanamo.
What is less well known is that the President also ordered the first ever comprehensive,
interagency review of all the 240 detainees then in custody at GTMO.

In 2009-2010, more than 60 career professionals, including intelligence analysts, law
enforcement agents, and attorneys, drawn from the Department of Justice, Department of
Defense, Department of State, Department of Homeland Security, the Office of the Director of
National Intelligence, the Central Intelligence Agency, the Federal Bureau of Investigation, and
other agencies within the U.S. government assembled all reasonably available information from
across the government relevant to determining the proper disposition of each detainee. The
review task force examined this information critically, giving careful consideration to the threat
posed by the detainee, the reliability of the underlying information, and the interests of national
security. Then, based on the review task force’s recommendations, the Departments of Defense

>

* President Barack Obama, Remarks by the President on Plan to Close the Prison at Guantanamo Bay (Feb. 23,
2016), available at https://www whitehouse.gov/the-press-office/2016/02/23/remarks-president-plan-close-prison-
gantanamo-bay.

SId.

* Jacqueline Klimas, Republicans Offer Obama Path 1o Close Guantanamo Before Teaving Office, WASTL TIMES,
May 14. 2015.

* Shut Jail, Fx-Diplomats Say: Powell, Kissinger, Albright, Baker and Christopher, L.A. TIMES, Mar, 28, 2008, at
Als.
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State, Justice and Homeland Security; the Office of the Director of National Intelligence, and the
Joint Chiefs of Staff unanimously determined the appropriate disposition for each detainee:
transfer, referral for prosecution, or continued law-of-war detention.®

Pursuant to Executive Order 13567, detainees who were not approved for transfer in 2009-2010,
and who are not charged by military commission or serving a sentence, are subject to additional
review by the Periodic Review Board (PRB). The PRB’s mandate is to determine whether a
detainee’s continued detention is necessary to protect against a continuing significant threat to
the security of the United States. Like the earlier review task force, the PRB is composed of
senior representatives from the Department of Defense, the Joint Chiefs of Staff, the Department
of Justice, the Department of Homeland Security, the Office of the Director of National
Intelligence, and the Department of State. Detainees appearing before the PRB are assigned a
personal representative and have the opportunity to be represented by private counsel, at no
expense to the government. Detainees can provide an oral and written statement, submit
evidence, call witnesses, and elect to answer questions from Board members. Only when the
PRB arrives at a consensus determination that the continued detention of a detainee is no longer
necessary to protect against a continuing significant threat to U.S. security is a detainee approved
for transfer.

Detainees who are designated for continued detention by the PRB receive a file review every six
months and another full review and hearing every three years. The PRB will convene a full
review and hearing following a file review if there is a significant question raised in a file review
about whether continued detention remains warranted.

So far, the PRB has conducted hearings for 29 detainees, seven file reviews, and three
subsequent full reviews. Of the 29 reviews, 16 detainees were approved for transfer, 12 were
disapproved, and one review is still pending. Of those 12, seven have received file reviews, only
three of which have resulted in subsequent full reviews. Each of the subsequent reviews yielded
a decision to approve the detainee for transfer. This track record demonstrates that the PRB is
neither a rubberstamp for release nor one for continued detention.

Of the 91 detainees who remain at GTMO today, 36 are approved for transfer. Of these, 24 were
approved by the 2009-2010 review task force and 12 were subsequently approved for transfer
through the Periodic Review Board process.

Ten of the other 55 detainees are in some phase of the military commissions criminal justice
process—either awaiting a trial or appeal, or serving a sentence.

The remaining 45 are currently designated for continued detention but are eligible for review by
the PRBs.

IV.  How We Negotiate Transfers

We have made significant progress in transferring those detainees who are approved for transfer.
Since T took office in July 2015, we have transferred 25 detainees to 10 countries. The

® GUANTANAMO REVIEW TaSK FORCE, FINAL REPORT i-ii (2010).
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remaining 36 detainees who are currently approved for transfer can, and should, be transferred
from Guantanamo as soon as possible and in a manner that protects our national security and is
consistent with our long-standing policy on humane treatment.

The decision whether, when, and where to transfer a detainee is the culmination of a rigorous
interagency process similar to the initial decision to approve a detainee for transfer. The
Department of State leads negotiations with foreign governments about the possible transfer of
one or more Guantanamo detainees but we are joined in our efforts by colleagues from the
Departments of Defense, Justice, and Homeland Security, as well as those in the intelligence
community and on the Joint Staff. Often these negotiations occur in two steps: first, the U.S.
government seeks a high-level political commitment that the potential receiving country is
willing to resettle or repatriate the detainee or detainees and to impose various security measures
intended to substantially mitigate the threat the detainee or detainees may pose after their
transfer; second, we engage in working-level meetings with the entities responsible for
implementing these measures. While the higher level meetings offer the U.S. government the
opportunity to convey our expectations and assesses our potential partner’s political will, the
working-level meetings offer the opportunity, among other things, to share best practices from
previous detainee transfers, and tailor integration and security measures to specific circumstances
under consideration.

At the same time, U.S. agencies update the assessment of the potential transferee, drawing upon
all reasonably available information on a detainee in possession of the United States. It also
develops an assessment of the potential receiving country’s capabilities. During this process, we
provide our foreign partners with the 1C’s updated assessment of the detainees under discussion
and offer them the opportunity to travel to Guantanamo to interview potential transferees.
Throughout all of this, we are working to ensure that we achieve a security framework that,
applied to specific individuals under consideration for transfer, satisfies or exceeds the statutory
requirements for transfers, including that the receiving government has taken or will take steps to
substantially mitigate the threat posed by those individuals.

Once we arrive at a satisfactory security framework, the Secretary of Defense seeks concurrence
in the transfer from the Secretaries of State, and Homeland Security, the Attorney General, the
Director of National Intelligence, and the Chairman of the Joint Chiefs of Staff. Only after he
receives the views of those Principals—and only if he is satisfied that the requirements of the
National Defense Authorization Act are satisfied—does the Secretary of Defense sign and
transmit a certification to Congress conveying his intent to transfer GTMO detainees.

One challenge we face in our effort to close Guantanamo is the fact that many of the detainees
approved for transfer cannot be returned to their home country due to security or humane
treatment concerns. As my predecessor Special Envoy CIiff Sloan wrote in 7he New York
Times, these individuals may not be the worst of the worst, but rather the detainees at GTMO
with the worst luck. Of the 36 detainees currently approved for transfer, 29 are from Yemen.
Members of this Committee are aware of the dire security situation in that country. The
Administration has not transferred a GTMO detainee to Yemen since 2010, and our focus is on
resettling these individuals in third countries. Since January 1, 2015, we have resettled 29
Yemenis to five countries on three continents. It is a testament to our strong standing
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internationally that numerous countries have been willing to provide homes for those individuals
who cannot be returned to their own country and who should not remain at GTMO solely
because of their nationality. These countries should be commended for taking this important
humanitarian step, and for their contributions to the President’s goal of closing GTMO in a
secure and responsible manner.

V. Reengagement

According to the most recent intelligence community report pursuant to Section 307 of the 2012
Intelligence Authorization Act, fewer than five percent of those detainees transferred by this
Administration—just seven (one of whom is dead) out of 144—are confirmed of engaging in
terrorist or insurgent activity following their release from GTMOQ.” Although we would prefer
that no former detainees engage in terrorist or hostile activity following their release, the low rate
of reengagement for detainees released since January 20, 2009, is testament to the rigorous,
evidence-based, interagency approach this Administration has taken to both approving detainees
for transfer and to negotiating and vetting GTMO-detainee transfer frameworks.

VL Conclusion

Thank you again, ladies and gentlemen of the Committee. I greatly appreciate the opportunity to
speak to you about this important issue. 1look forward to your questions.

7 OFFICT, OF TIE DIRFCTOR OF NATIONAT, INTELLIGENCE, SUMMARY OF TITE RETNGAGEMENT OF DETAINERS
FORMERLY HELD AT GUANTANAMO BAY, CuBA (March 2016).
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Chairman ROYCE. Mr. Lewis.

STATEMENT OF MR. PAUL M. LEWIS, SPECIAL ENVOY FOR
GUANTANAMO DETENTION CLOSURE, U.S. DEPARTMENT OF
DEFENSE

Mr. LEwis. Chairman Royce, Ranking Member Engel, distin-
guished members of the committee, good morning and thank you
for the opportunity to testify today.

I'm honored to join my colleague, Lee Wolosky. And Mr. Chair-
man, I particularly appreciate your continued and sustained inter-
est in this extremely important issue.

At the outset, I want to echo Special Envoy Wolosky’s statement
and make one fundamental point regarding the detention facility at
Guantanamo Bay.

The President and his national security team have determined
that closing this detention facility is a bipartisan national security
imperative.

The President has repeatedly stated that the continued operation
of the detention facility at Guantanamo weakens our national secu-
rity by damaging our relationships with key allies and partners,
draining resources, and providing violent extremists with a propa-
ganda tool.

In January of last year, 42 retired military leaders, all retired
general officers or flag officers, wrote the leadership of the Senate
Armed Services Committee and forcefully argued for the closure of
this facility, stating that the issue of what to do with Guantanamo
is not a political issue.

There is near unanimous agreement from our nation’s top mili-
tary, intelligence, and law enforcement leaders that Guantanamo
should be closed.

This letter was signed by General Charles C. Krulak, a retired
commandant of the Marine Corps, Major General Michael Lehnert,
the first commander of the Joint Detention Task Force at Guanta-
namo, General Joseph Hoar, former commander of U.S. Central
Command, General David Maddox, the former commander of the
U.S. Army in Europe and many other leaders. Many of these lead-
ers reaffirmed this letter this month.

As Lee noted, in addition, former Chairman of the Joint Chiefs
of Staff Admiral Michael Mullen and General Martin Dempsey sup-
port Guantanamo closure.

It’s the opinion of many others in our military. Envoy Wolosky
has noted the bipartisan support for Gitmo closure but I think it’s
important to highlight this broad conclusion.

This conclusion is shared by two Presidents, four former Secre-
taries of Defense, eight former Secretaries of State and it dem-
onstrates this bipartisan support at the highest level of our na-
tional security leadership.

As Envoy Wolosky noted, in his memoirs President George W.
Bush himself concluded that the Guantanamo detention facility
fvas a propaganda tool for our enemies and a distraction for our al-
ies.

The President himself made this statement, and as President
Obama recently noted, by 2008 it was widely recognized that this
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facility needed to close. This was not my opinion. This is the bipar-
tisan support to close it.

As the Special Envoy for Guantanamo Detention Closure, my pri-
mary focus is on the transfer process. Sixteen detainees have been
transferred to date in 2016. These transfers have reduced the
Guantanamo detention facility’s population to fewer than 100 for
the first time since 2002.

Overall, 27 nations since 2009 have accepted Guantanamo de-
tainees who are not from that prospective country. In addition, 13
other countries or territories have accepted repatriation of their
own citizens since 2009.

As with our military leaders, foreign leaders regularly cite the
Gflf}antanamo detention facility as an obstacle to counterterrorism
efforts.

In my written statement, I cite several statements. Cliff Sloan,
Envoy Wolosky’s predecessor, noted an example. As a highly rank-
ing security official from one our staunchest allies on counterter-
rorism once told me, the greatest single action the United States
can take to fight terrorism is to close Guantanamo.

And I know highlights by other counterterrorism experts from
the previous administration—John Bellinger and Matt Waxman,
who both worked for the Department of State—noted, the counter-
terrorism effects of not closing Gitmo and I describe those in more
detail in my opening statement.

Mr. Chairman, I'm also prepared to address the plan to close
Guantanamo detention facility. The President, announcing the
plan, stated that it has four main elements.

We'll continue to transfer, we'll accelerate the POB process, we'll
look for individual dispositions and, most importantly, we’ll work
with Congress to find a location to transfer everybody from Guan-
tanamo safely and securely.

As far as the transfer process, I just want to state that Secretary
Carter has forcefully stated that safety is his number-one priority.

He does not transfer a detainee unless he is confident that the
threat is substantially mitigated and it’s in the national security
interests of the United States.

Finally, I'd like to take a moment to recognize the military serv-
ice members conducting detention operations at Guantanamo Bay.
Too often in the course of considering the future of this facility we
lose sight of the remarkable men and women who serve honourably
under extraordinarily difficult conditions.

They have our deepest appreciation for their service and their
professionalism, which they display each and every day on behalf
of our nation.

Gentlemen, President Bush worked toward closing Guantanamo.
Many officials in his administration worked hard toward that ob-
jective. We're closer to it than many people realize.

Of the nearly 800 detainees who have been held at Guantanamo
since the facility opened over 85 percent have been transferred, in-
cluding more than 500 that were transferred by the previous ad-
ministration.

The President, his national security experts, and this administra-
tion believe it should be closed. The senior military leaders of this
country and the leaders of the Department of Defense concur.
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As indicated in the letter by the retired military leaders, many
believe that closure of this facility is the single most important
counterterrorism effort the United States can undertake.

We believe the issue is not whether to close the Guantanamo de-
tention facility—it’s how to do it. Thank you, and I look forward
to your questions.

[The prepared statement of Mr. Lewis follows:]
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Chairman Royce, Ranking Member Engel, distinguished members of the
committee, thank you for the opportunity testity today regarding the Administration’s
plan to close the Guantanamo Bay detention facility.

T am pleased to be joining my colleague Lee Wolosky, the Department of State
Special Envoy for Guantanamo Detention Closure.

Mr. Chairman, I particularly appreciate your continued and sustained interest in
this extremely important issue. I appreciate the opportunity we have had to regularly brief
you and your staff.

Overview

On January 22, 2009, President Obama signed Executive Order 13492, which
ordered the closure of the detention facilities at the Guantanamo Bay Naval Base in
Cuba. Pursuant to that order, a special task force was established to comprehensively
review information in the possession of the U.S. Government about the detainees, and to
assess appropriate disposition options. Through that rigorous interagency effort, the
review participants determined appropriate dispositions for all 240 detainees subject to
the review, including designation for transfer, referral for prosecution, or continued law
of war detention.

Since then, pursuant to Executive Order 13567, signed on March 7, 2011, and
consistent with section 1023 of the National Defense Authorization Act (NDAA) for FY
2012, the Periodic Review Board (PRB) has been reviewing the status of those detainees

not currently eligible for transfer and not subject to military commissions.
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There are 91 detainees remaining at the Guantanamo Bay detention facility. Of
these, 36 are currently eligible for transfer, 10 are being prosecuted or have been
sentenced, and 45 are in the process of being reviewed by the PRB.

We are making much progress. Secretary of Defense Carter has approved the
transfer of 31 detainees — 16 of whom have been transferred this year. Secretary Hagel
transferred 44, Secretary Panetta 4, and Secretary Gates 68. During this Administration
147 detainees have been transferred. I note that most of the detainees transferred from
Guantanamo were transferred by the Bush Administration, which transferred more than
500 detainees. To date, more than 85% of the detainees once held at Guantanamo have
been transferred.

Closure Is a National Security Imperative

At the outset I want to make one fundamental point regarding the detention
facility at Guantanamo Bay. The President and his national security team have
determined that closing this detention facility is a national security imperative. The
President and the leadership of his national security team believe that the continued
operation of the detention facility at Guantanamo weakens our national security by
damaging our relationships with key allies and partners, draining resources, and
providing violent extremists with a propaganda tool.

In January of last year, 42 retired military leaders - all retired general officers or
flag officers - wrote the leadership of the Senate Armed Services Committee and
forcefully argued for the closure of the Guantanamo detention facility, stating “[T]he
issue of what to do with Guantanamo is not a political issue. There is near unanimous

agreement from our nation’s top military, intelligence, and law enforcement leaders that
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Guantanamo should be closed.” This letter was signed by General Charles C. Krulak, a
retired Commandant of the Marine Corps, Major General Michael R. Lehnert, the first
commander of the joint detention task force at Guantanamo, General Joseph Hoar, the
former commander of U.S. Central Command, General David M. Maddox, the former
commander of the U.S. Army in Europe, and many other retired senior military leaders.

In addition, former chairmen of the Joint Chiefs of Staff, Admiral Michael Mullen
and General Martin Dempsey, support Guantanamo closure. It is the opinion of many
others in our military.

Senior civilian figures across the political spectrum have also made clear that
Guantanamo poses profound risks to our national security and should be closed. This
conclusion, shared by two Presidents, four former Secretaries of Defense, and eight
former Secretaries of State demonstrates bipartisan support for Guantanamo closure at
the highest level of our national security leadership. Five former Secretaries of State-
Henry Kissinger, James Baker, Warren Christopher, Madeleine Albright and Colin
Powell--- stated in March 2007 that if the next President moved quickly to close the
Guantanamo detention facility it would improve our reputation around the world
immediately. Former Secretary Powell forcefully reiterated his support for Guantanamo
detention closure as recently as last month.

Finally, in his memoirs, President George W. Bush concluded that the
Guantanamo detention facility was “a propaganda tool for our enemies and a distraction
for our allies.” As President Obama noted, by 2008 it was “widely recognized that this
facility needed to close. This was not just my opinion...there was bipartisan support to

close it,” including Senator John McCain, the Republican nominee for President.
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Recent Transfer Decisions

As the Special Envoy for Guantanamo Detention Closure, my primary focus is on
the transfer process. Sixteen detainees have been transferred to date in 2016. These
transfers reduced the Guantanamo detention facility’s population to fewer than 100 for
the first time since 2002, 2016 transfers include resettlements to Ghana, Oman, Bosnia,
and Montenegro and repatriations to Kuwait and Saudi Arabia.

Overall, 27 nations since 2009 have accepted Guantanamo detainees who are not
from each respective country. The list is impressive: Albania (3 detainees), Belgium (1),
Bermuda (4), Bosnia (1), Bulgaria (1), Capo Verde (1), El Salvador (2), Estonia (1),
France (2), Georgia (6), Germany (2), Ghana (2), Hungary (1), Ireland (2), Italy (2),
Kazakhstan (5), Latvia (1), Montenegro (1), Oman (20), Palau (6), Portugal (2), Qatar
(5), Slovakia (8), Spain (3), Switzerland (3), Uruguay (6), and the United Arab Emirates
(5). And Special Envoy Wolosky and I can tell you, we anticipate more countries in the
near future.

Thirteen countries or territories have accepted repatriations of their own citizens
since 2009: Afghanistan (9), Algeria (9), Canada (1), Chad (1), Iraq (1), Kuwait (4),
Morocco (1), Mauritania (1), Saudi Arabia (8), Somaliland (2), Sudan (3), United
Kingdom (2), and Yemen (8). This list is also impressive and demonstrates the broad
support in the international community for closure.

This broad support in the international community is also demonstrated by the
numerous international organizations calling for closure, including the Organization of

American States and the Roman Catholic Church.
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As with our military leaders, foreign leaders regularly cite the Guantanamo
detention center as an obstacle to counterterrorism efforts. Let me give you several
examples that highlight this important point.

Cliff Sloan, the former Department of State Special Envoy, frequently recalled
strong language from our allies similar to the letter from the retired military leaders.
Sloan stated as an example: “[A]s a high-ranking security official from one of our
staunchest allies on counterterrorism (not from Europe) once told me, ‘The greatest
single action the United States can take to fight terrorism is to close Guantanamo.””

When we assess the foreign policy and national security costs of this facility, the
data highlighted above, stands out to me. Twenty-seven countries are asking us, if they
can safely and responsibly take Guantanamo detainees, “Why can’t the United States?”

President Obama highlighted this continuing issue in his statement on closing the
facility on February 23, 2016. The President directly addressed the high cost of
Guantanamo to our foreign policy aims, indicating that foreign leaders continuously bring
up the topic of Guantanamo closure and specific detainees repeatedly during his
leadership meetings with them.

Leaders of the Bush Administration reached the same conclusion. President Bush
himself, as indicated above, referenced the “distraction” with our allies that Guantanamo
cost us during his Presidency.

John Bellinger, the former Legal Advisor to the National Security Council and the
Department of State during the previous Administration, stated at a Brookings Institution
event in January 2010: “[O]n balance, Guantanamo does the American people more harm

than good.” He emphasized that this detention facility “undermines vital
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counterterrorism cooperation from our Western allies, who view the prison as
inconsistent with their own and U.S. values. Tt has proved impossible to shake these
unfair perceptions.” Mr. Bellinger summarizes this issue well.

Professor Matt Waxman, the first Deputy Assistant Secretary of Defense for
Detainee Affairs, who also served as the Acting Director of the State Department’s policy
planning staff during the Bush Administration, highlighted the costs to our foreign policy
in a Washington Post article in 2007. Waxman agreed that the benefits of Guantanamo
“came at a serious cost.” He stated, “...on balance, the prison.. has become a drag on
America’s...global counterterrorism efforts” Specifically, Waxman argued, “the
continued controversy over Guantanamo Bay has hampered cooperation with our friends
on such critical counterterrorism tasks as information sharing, joint military operations
and law enforcement. T know: As a State Department ofticial, T often spent valuable time
and diplomatic capital fruitlessly defending our detention practices rather than fostering
counterterrorism teamwork. Guantanamo Bay leaves us playing defense and hinders our
ability to play effective offense.”

Transfer Process

The current process that leads to a transfer decision builds upon the work of the
2009 review task force cited in the overview. It is careful and deliberative. Key features
of the transfer process include a comprehensive interagency review and rigorous
examination of updated information regarding the detainee, the security situation in the
potential host country, and the willingness and capability of the potential host country to
implement and ensure compliance with security measures. Those initial reviews are

conducted by career professionals, including intelligence analysts, law enforcement
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agents, and attorneys-- drawn from the Department of Justice, Department of Defense,
Department of State, Department of Homeland Security, and Office of the Director of
National Intelligence.

Transfer decisions involve an in-depth assessment, often including travel to the
potential recipient country by Special Envoys at the Departments of State and Defense,
that considers the security situation in the receiving country, and the willingness and
capability of the country to comply with security assurances requested by the United
States. The Special Envoys negotiate specific security assurances addressing the unique
circumstances of each detainee transfer.

Additionally, in making each certification to transfer, the Secretary of Defense
consults with the Secretary of State, the Secretary of Homeland Security, the Director of
National Intelligence, the Attorney General, and the Chairman of the Joint Chiefs of
Staff.

Finally, the Secretary of Defense must clarify that the proposed transfer meets the
requirements set forth by Congress in the National Defense Authorization Act. Under
Section 1034 of the NDAA for FY 2016, the Secretary may approve the transfer if he
certifies that the transfer is in the national security interests of the United States and that
actions have been or are planned to be taken that will substantially mitigate the risk of the
detainee engaging in terrorist or other hostile activity that threatens the United States or
U.S. persons or interests. The factors considered in making this determination include:

e The security situation in the foreign country to which the detainee is to be
transferred;

e Confirmed past activities by individuals transferred to the foreign country to
which the detainee is to be transferred,
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e Actions taken by the United States or the foreign country to reduce the risk the
individual will engage in terrorist or hostile activity;

e Security assurances provided by the foreign government
Security Assurances

I cannot discuss the specific security assurances we receive from foreign
governments with any degree of specificity in open testimony. However, among the
types of security measures that we generally seek are travel restrictions, information
sharing, and other measures to satisfy the United States' national security interests and to
aid the detainee in reentering society, such as reintegration/rehabilitation programs.

The decision to transfer is made only after detailed, specific conversations with
the receiving country about the potential threat a detainee may pose after transfer and the
commitment regarding the measures the receiving country will take in order to
substantially mitigate that potential threat.

Monitoring of Completed Transfers

Once a detainee is transferred from Guantanamo, the intelligence community and
others in the government monitor for indications of reengagement and work closely with
liaison partners to ensure the fullest understanding of a former detainee’s activities.
Through this follow-up process, the United States engages closely our partner nations and
may request additional measures. Through a rigorous 1C coordination process, that draws
on the assessments of eight IC agencies, including the Defense Intelligence Agency and
State’s Bureau of Intelligence and Research, we determine whether to designate a former

detainee as reengaged.
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Reengagement

A primary concern regarding a potential transfer is whether a detainee will “return
to the fight” or otherwise reengage in acts that threaten the United States or U.S. persons
or interests. We take the possibility of reengagement very seriously. Secretary Carter
has emphasized that safety is his first priority when considering a transfer.

The most recent public data on reengagement of former Guantanamo detainees
was released earlier this month and is current as of January 15, 2016.

The Office of the Director of National Intelligence (ODNI) categorizes the figures in
three ways: 1) Total, 2) Pre-22 January 2009, which refers to former detainees who
departed Guantanamo prior to 22 January 2009, and 3) Post-22 January 2009, which
refers to former detainees who departed Guantanamo after January 22, 2009.

o Total: 17.5% confirmed of reengaging (118 of 676); 12.7% suspected of
reengaging (86 of 676)

e Pre-22 January 2009: 20.9% confirmed of reengaging (111 of 532); 13.9%
suspected of reengaging (74 of 532)

s Post-22 January 2009: 4.9% confirmed of reengaging (7 of 144); 8.3%
suspected of reengaging (12of 144)

In other words, the rate of reengagement has been much lower for those transferred since
2009.

According to publicly available information released by ODNI, over 85% of
detainees transferred since 2009 are neither confirmed nor suspected of having
reengaged. This statistic speaks to the result of the careful scrutiny given to each transfer
by the intensive interagency review process, and the negotiation of security assurances
sufficient to prevent detainees from posing a continuing threat to the United States and its

allies and partners after they have been transferred.

10
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We take any indications of suspected or confirmed reengagement very seriously,
and we work in close coordination with our partners to mitigate reengagement and to take
follow-on action when necessary. This is demonstrated by an additional point about the
reengagement data: of the 118 former Guantanamo detainees confirmed of reengaging
(the vast majority of whom were transferred prior to 2009), 55 are now either dead or in
foreign custody.

Plan to Close Guantanamo Detention Fuacility

I will now turn to the Administration’s Plan for Guantanamo Detention Closure,
which was submitted to Congress on February 23, 2016. This plan represents the
collective best judgment of the Administration's top military and civilian leaders.

T want to note the outstanding job that DOD personnel from the offices of
Detainee Policy, Comptroller and Acquisition and Technology and Logistics who did in
helping to put together this plan.

As President Obama stated in announcing the plan, it has four main elements.

First, we will continue the process of responsibly transterring the 36 detainees
currently eligible for transfer.

Second, we will accelerate the PRB process to ensure that each detainee receives
an initial review.

Third, we will continue to look for individual dispositions for detainees, including
the prosecution of detainees in the military commissions process, and if possible, in the
federal courts or in foreign courts. Currently, 7 detainees are being actively prosecuted
under the military commission process, 5 are accused of the 9/11 attacks, 1 is charged

with the bombing of the USS Cole, and 1 is charged with actions as a senior al Qaeda

11
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commander. In addition, 3 are in the sentencing phase or are serving sentences pursuant
to their convictions.

Fourth, we are working with the Congress to identify a secure domestic detention
location for the limited number of detainees who remain designated for continued
detention and who are not candidates for U.S. prosecution or detention or transfer to a
foreign country

The Department of Defense looked at past reviews and surveyed potential
detention locations in the United States. The Department determined that there exist
facilities in the United States that could safely, securely, and humanely house
Guantanamo detainees.

Key factors included time needed for modifications, disruption to existing
missions (moving current prisoners), distance to medical facilities and transportation
sites, troop support and housing, and force-protection and security requirements. The
Department concluded that a single detention center was the most efficient plan for
continued military commissions and continued law of war detention.

Transfer to the United States of a small number of Guantanamo detainees will
require modifications to meet standards for secure and humane treatment of detainees
under international law.

The plan focuses on working with the Congress to identify a domestic location
for the small number of detainees who remain designated for continued detention and
who are not candidates for U.S. prosecution or detention or transfer to a foreign country.
Under the Administration's closure plan, these detainees would be relocated to a secure

detention facility in the United States.

12
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The taxpayers are paying too high a financial price to keep the Guantanamo Bay
detention facility open. As Representative Adam Smith, the Ranking Member of the
House Armed Services Committee regularly comments, “it is wildly expensive.” The
plan submitted to the Congress last month highlights this issue. The Department of
Defense estimates that recurring costs at Guantanamo would be between $65 million and
$85 million higher annually than at a detention facility located in the United States.
Transition costs to a domestic detention facility would be offset within three to five years
due to the lower operating costs of a U.S. facility. Moving Guantanamo detainees to the
United States could generate at least $335 million in net savings over 10 years and up to
$1/7billion in net savings over 20 years.

Many of the former retired flag and general officers who wrote to the Senate
Armed Services Committee last year, also wrote a letter to the leaders of that Committee
and to the House Armed Services Committee on March 1 of this year, urging
consideration of the Administration’s closure plan as a foundation to “find a path to
finally shutter the detention facility.”

The Department of Justice, in consultation with the Secretary of Defense,
submitted a report to Congress in 2015 that concluded that if detainees were relocated to
the United States, existing statutory safeguards and executive and congressional
authorities provide robust protection of national security. The current transfer provisions,
however, restrict the Government’s ability to prosecute detainees in the United States,
even if it represents the best — or only — option for bringing a detainee to justice. The
President has consistently opposed these restrictions, which curtail options for reducing

the detainee population. We look forward to working with Congress on lifting these

13
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restrictions. Submission of the Administration’s plan continues this process of
cooperation.
Legal Authorities and Legislative Relief

To carry out the plan to close the detention facility at Guantanamo, the
Administration will work with Congress to modify the transfer restrictions in sections
1031 and 1032 of the National Defense Authorization Act of 2016.

Moreover, in its Report Pursuant to Section 1039 of the National Defense
Authorization Act for Fiscal Year 2014, the Department of Justice addressed the issues of
whether a Guantanamo detainee relocated to the United States could be eligible for
certain forms of relief from removal, or release from immigration detention, or could
have related constitutional rights. The Department of Justice concluded that existing
statutory safeguards and executive and congressional authorities provide robust
protection of national security. The report stated that historically, the courts have treated
detainees held under the laws of war who are brought to the United States as outside the
reach of the immigration laws; and that Congress separately has authority to provide by
statute that the immigration laws generally, as well as particular forms of relief, are
inapplicable to any Guantanamo detainees held in the United States pursuant to the 2001
Authorization for the Use of Military Force.

Conclusion

Finally, I would like to take a moment to recognize the military service members
conducting detention operations at Guantanamo Bay. Too often in the course of
considering the future of the detention facility, we lose sight of the remarkable men and

women who serve honorably under extraordinarily difficult conditions. They have our

14
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deepest appreciation for their service and the professionalism they display each and every
day on behalf of our Nation.

President Bush worked towards closing Guantanamo, and many officials in his
Administration worked hard towards that objective. We are closer to this goal than many
people may realize. Of the nearly 800 detainees to have been held at Guantanamo since
the facility opened in 2002, the vast majority have already been transferred, including
more than 500 detainees transferred by the previous Administration. The President and
the national security experts of this Administration believe it should be closed. The senior
military leaders of the country and the leaders of the Department of Defense concur. As
indicated in the letter by the retired military leaders, many believe closure of this facility
is the single most important counterterrorism effort the United States can undertake. We
believe the issue is not whether to close the Guantanamo Bay detention facility; the issue
is how to do it.

Thank you, and I look forward to your questions.

15
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Chairman ROYCE. Let me ask both our witnesses. The Secretary
of Defense and Attorney General Lynch have both stated that
transfers of Guantanamo detainees to the United States are legally
prohibited. Is that your understanding of the law as well?

Mr. WoLosKY. It’s my understanding of the law that with the
statute in its current form prohibits transfers to the United States,
which is why we are working at this time with the Congress or
seeking to work with the Congress to modify the law in order to
be able to bring into the United States a small, reducible minimum
number of detainees as described in the President’s closure plan.

Chairman ROYCE. Is it correct then that under current law the
Department of Defense is prohibited from selecting any U.S. site or
making any preparations for transfer of the detainees to the U.S.

Mr. WoLosKY. Frankly, I have no idea. That is a legal question
that is most appropriately directed to the Department of Defense.

Chairman ROYCE. Mr. Lewis?

Mr. LEwis. Mr. Chairman, we believe detainees can be safely and
securely and humanely detained in the United States. I believe the
current statute does prohibit us from doing that.

So we are working toward doing that. The plan that was sent up
we gave a look at locations, military facilities and Federal and
state facilities that could do that. We believe detainees, as I said,
can be detained. We did not pick a specific location.

Chairman ROYCE. One of the concerns that Congress clearly has
here is that in terms of our experience with those who have left
Guantanamo Bay, over the long haul those that returned to the
fight or those who are suspected of having returned to the fight is
a little over 30 percent.

I understand the argument that the administration is making
that of recent individuals released, they haven’t returned—there’s
a lower percentage that return to the fight.

But, of course, there’s a continuum in terms of collecting the in-
formation and monitoring and transitioning as people end up—I'm
just looking at the overall number. The overall number is in the
neighborhood of 31 percent, and if we begin to focus on some of the
recent examples of those who did, it is pretty concerning, given
Ibrahim al-Qosi. He was one of the high-risk detainees, transferred
by this administration and by 2014 he had joined al-Qaeda in the
Arabian Peninsula and now he is in their leadership.

And last month we saw a video urging a takeover in Saudi Ara-
bia. He would not be out doing his propaganda if he were housed
in Guantanamo and one of the concerns I have about the rap sheet
on those inside as we make the argument—we’ve been through
these discussions—when we make the argument about the neces-
sity of releasing them.

But the fact is—but the bottom line is they end up, a certain per-
centage of them, pulling stunts like this, calling for the overthrow
of the Government of Saudi Arabia and very engaged in that proc-
ess.

And so in terms of the—I understand the theory that it’s a re-
cruitment tool—that thesis. But the fact is that a significant per-
centage of them return to the fight and we have an unclassified let-
ter to Congress last month from the director of national intelligence
writing that the intelligence community lacks reporting that Guan-
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tanamo propaganda has motivated more recent ISIS recruits to join
the group.

So there is a debate. I certainly talked to former administration
high ranking officers and officials who have the opposite of the
view that you've laid out today who tell me no, they don’t think it
has to do with recruitment.

We understand your theory on it. But there is the fact, and the
fact is that we do have this process. So let me ask you this ques-
tion.

We do have this challenge because of the way this process is re-
leasing individuals to countries that don’t have the capabilities. So
here’s my question.

Mr. Lewis lists in his testimony some of the countries that the
administration has transferred detainees to since 2009. So Mr.
Lewis, El Salvador, Kazakhstan, Ghana, and I would just ask Lee,
have you been to Ghana?

Now, this is one of the countries that I've been to. Are you fully
confident that it has the capability and motivation to monitor and
track these detainees?

Mr. WoLOSKY. Mr. Chairman, yes, we are. As you know, no
transfer occurs unless we are confident in the security assurances
that we’ve received and the Secretary of Defense makes the req-
uisite certifications to the Congress.

To date, and we only have admittedly several months of experi-
ence, what I can tell you in this open forum—and we’re happy to
come and brief you in closed session—is that we are very pleased
by the implementation by the Government of Ghana of the security
assurances that have been agreed to.

Chairman ROYCE. As I said, I've been to Ghana and across West
Africa. Ghana is a wonderful place. It’s a wonderful country. But
the fact is that it doesn’t have top notch intelligence or law enforce-
ment services to deal with this kind of problem.

The GDP per capita is, like, $4,000. It’s 175th in the world. The
fact is that their leaders have many, many challenges in Ghana
facing them every day. So I'm going to guess that tracking and
monitoring former Guantanamo detainees isn’t a priority just as it
wasn’t in other examples that I've laid for you—laid out for you
like Uruguay.

It just wasn’t high up there and if they weren’t returning or if
31 percent of them haven’t returned to the fight this wouldn’t be
a concern. But this is a very real concern.

I'll go to Mr. Engel for his questioning.

Mr. ENGEL. Thank you, Mr. Chairman.

You know, emotionally—because of terrorists and the attacks on
9/11 and the attacks in Brussels and things that we’re hearing—
emotionally, you just want to say well, throw them all in jail and
put them all in jail and throw away the key.

But that’s not how were supposed to work as a nation. That’s not
what we stand for, and I don’t believe that we should abandon our
principles if we can still be safe.

I would say that things are a trade-off. I wouldn’t be for aban-
doning our principles if it meant that there was going to be a larg-
er chance of being unsafe as a result of releasing or transferring
some of these people.
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But when you read the facts and you look at the facts, you see
that it’s really worse by keeping them there. I have a balance
sheet.

I'm not for releasing anybody who was guilty, but I'm also not
for keeping people in prison year after year after year with no trial.
That’s not what I learned when I was in grade school about one
of the reasons why this country is so great.

Opponents of closing the Guantanamo detention facility often say
that the people currently in the prison are the worst of the worst
or the most dangerous, and that’s why we should not release them
at all.

Some critics point to risk assessments from the previous admin-
istration—from the Bush administration—in support of this claim.

What’s your view of how risk assessments have been conducted
by the interagency task force and the periodic review boards com-
pared with previous risk assessments.

And given what you know about detainees currently held at
Guantanamo, are they really the most dangerous? If not, why have
they been in Guantanamo for so long?

Is it because we've already transferred all the easy cases? Ex-
plain how these people are vis-a-vis cases that have already been
adjudicated.

Mr. WoLOSKY. Sure. Thank you, Congressman, for the question.

It’s certainly the case that there are some extremely dangerous
individuals who remain in Guantanamo.

But it’s also the case that there are individuals in the Guanta-
namo who are not extremely dangerous. Of the 36 that are cur-
rently approved for transfer, 29 are Yemeni nationals and, of
course, we have been unable to return them to Yemen. Returning
them to the country of origin is always our first choice in removing
a Guantanamo detainee from Guantanamo.

So there is a significant component of country of origin that goes
into the remaining detainee population and while they are still
there.

With respect to your first question, it sort of bleeds into the re-
engagement issues that the chairman raised which I appreciate the
opportunity to address because we actually do have hard data on
re-engagement and I'd like to refer you to the numbers in the re-
port issued by the Office of Director of National Intelligence earlier
this month on re-engagement.

The actual numbers are, in this administration, seven confirmed
re-engagement former detainees. In the previous administration,
111.

Seven in this administration out of 144 transferred. That trans-
lates into 4.9 percent. The number for the previous administration
is 111 out of 532, which translates into 20.9 percent.

We believe that this data affirms that the procedures that we
have put in place during this administration have worked to sub-
stantially reduce any re-engagement concerns.

And I also think that you're exactly right when you indicated in
your opening statement that the risks of transferring detainees,
and we’ve acknowledged that there are risks, must be weighed
against the risks of keeping the facility open.
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There has been until recently a bipartisan consensus that there
are significant national security and foreign policy risks associated
with keeping the facility open.

That was articulated by the previous President who transferred
over 500 detainees out of Guantanamo in furtherance of his effort
to close Guantanamo because he recognized that it was a propa-
ganda tool.

The conclusion was also reached by nonpartisan military leaders
across the services. So I think that when we talk—TI'll stop speak-
ing in a moment—when we talk about re-engagement it is impor-
tant to refer to the actual data that has been put forward by the
director of national intelligence.

Mr. ENGEL. Let me ask you, who’s left at Guantanamo? Is it cor-
rect that of the 91 individuals who remain at Guantanamo, 81 are
not facing criminal charges? Is that true, and is it also correct that
35 individuals have been cleared for transfer out of Guantanamo?

So what does that mean to be transferred out? Who decides? How
long have they been cleared for transfer and why are they still
waiting to leave?

Mr. WoLosKY. Thank you for your question.

There are 91 detainees in Guantanamo. Thirty-six have been ap-
proved for transfer. Some of them have been approved for transfer
since 2010, some of them more recently.

Ten are in some stage of the military commission process either
facing charges or serving sentences and the remainder, 40 some
odd detainees, are neither approved for transfer nor currently fac-
ing charges.

Mr. ENGEL. Can I—Mr. Chairman, could you just indulge me?

I just want to quickly ask a Federal court question. The adminis-
tration’s plan calls for some Guantanamo detainees to be tried in
the U.S. Federal courts, but Congress has imposed a ban on trans-
ferring any Guantanamo detainees to the U.S. for any reason in-
cluding for trial.

But from what I can see, Federal courts have been extremely ef-
fective at trying terrorism cases. Since 9/11, Federal courts have
convicted over 500 people on terrorism-related offenses. By con-
trast, the 9/11 military commission trial has been in pre-trial hear-
ings since 2012.

So the trial itself is not expected to start until 2020. So, why
have the Federal courts, in your opinion, been so much more effec-
tive at bringing these terrorists to justice?

Mr. WoLosky. Well, the Federal courts have a proven mecha-
nism for both convicting and then making sure that convicted fel-
ons serve time safely and responsibly.

You're right, there are numerous terrorists who have been effec-
tively convicted and are now serving time in the Federal prison
system. Faisal Shahzad, the Times Square bomber, Richard Reid,
the shoe bomber, Mr. Tsarnaev, the Boston Marathon bomber,
Moussaoui—the list goes on. They all have been held safely and se-
curely.

Back to the point that the chairman raised about Mr. Al-Qosi. 1
should point out that he was released from the custody of the
United States after serving his military commission sentence.
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So he is an example of someone who went through the military
commission system, pled guilty to materiel support and conspiracy
and then after he served his sentence in that system he was re-
leased.

If he were put through the Article 3 system, he would probably
still be serving his sentence and not be off doing what he’s been
doing.

Chairman ROYCE. If I could—we’re talking about two different
sets of numbers. So if I could just address that quickly before we
go to the next member.

In terms of the administration’s numbers that they released, the
administration’s claim is 7.9 percent of detainees released under
the President are confirmed or suspected of reengaging in ter-
rorism.

You were just using the number of confirmed and the adminis-
tration that released a figure that overall the rate is just over 31
percent. Investigators tell us that it takes 4 years to confirm.

So there is—there is a question in terms of the time line on de-
tainees’ recidivism. But the overall rate that I'm quoting here is
the rate on confirmed or suspected.

We’'ll go now to Mr. Chris Smith of New Jersey.

Mr. SMITH. Thank you very much, Mr. Chairman, and welcome,
both of you, to the committee.

Yesterday, I chaired an oversight hearing focusing on the 14
countries that Reuters found after a series of investigative reports.
I want this on the record and I hope the press will take notice of
this because I think it’s an egregious flaw in our implementation
of the Trafficking Victims Protection Act, which I am the author of.

I am deeply concerned that Cuba’s tier, their State Department
ranking, which had been the worst—it had been there during the
Bush administration, had been so designated during the Obama
administration—only to be manipulated politically for non-human
trafficking criteria in anticipation of this rapprochement, which I
find absurd.

The TIP Report should be absolutely accurate and speak truth to
power and defend those who have been—are you bored with this?

Mr. WoLosKY. No. No.

Mr. SMmiTH. Thank you. Should speak truth to power when it
comes to sex trafficking and child sex tourism, which is rampant,
and the Castro regime gleans enormous profits from it as they do
from labor trafficking.

And we have an upgrade which takes them off the sanctions list,
which I find to be appalling. Yesterday one of our witnesses point-
ed out that the Cuban Government is likely one of the largest and
most profitable trafficking promoters in the entire world.

So my hope is that this year, and yesterday’s title of our hearing
was next time get it right, that there will be no political manipula-
tion of the trafficking tiers.

If you read the report itself, it reads inescapably to a tier three
sanctions rating. But when it got to another level there was a ma-
nipulation there for political reasons and I find that appalling and
deeply, deeply saddening.
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Let me just ask you a question on point. The point man in Uru-
guay, as we all know, for overseeing the six transferred Guanta-
namo detainees is the Minister of Interior, Eduardo Bonomi.

Are you confident in Minister Bonomi’s commitment to ensuring
that the former detainees do not link up with international Islamic
terrorist networks or ensuring that these six individuals do not
threaten our Embassy personnel or American nationals in Uru-
guay?

In other words, do you trust Eduardo Bonomi and believe he is
a man of honorable character?

Mr. WoLosky. Well, thank you for your question, Congressman.

I don’t know him but what I can say is that we are confident.
There’s never—as I said, there’s never no risk associated with
transferring a detainee. The appropriate calculus, we believe, is the
one essentially that Congressman Engel put forth, which is weigh-
ing the risks of transferring versus the risks which have been rec-
ognized across the spectrum of maintaining the facility.

But we are confident, to your question, that the Government of
Uruguay is taking appropriate steps to substantially mitigate the
risk associate with each of the six detainees that have been trans-
ferred to its custody.

Mr. SMITH. Again, is it your view that the minister—this par-
ticular minister, an avowed leftist, is trustworthy? Because he is
the guardian.

Mr. WoLosKY. I don’t agree with that necessarily. When we look
at countries to resettle detainees in we do not base it on personal-
ities.

We base it on the government as a whole, the capabilities of the
government as a whole and the willingness of the government, and
then of course the specific security assurances that have been nego-
tiated and our assessment of whether or not can and will be imple-
mented.

Mr. SmITH. Well, since he is likely to be the point man or is the
point man, could you provide for the record at least your analysis
as to his trustworthiness?

Mr. WoLosKY. I can’t because I don’t know him. But, again,
when we look at transfer opportunities we base our conclusions on
the capabilities of the government.

Mr. SMITH. But he is the point person for the government.

Mr. WoLosKY. He may be now. He may not be tomorrow and so
we don’t—we don’t rely on particular personalities is sort of the
bottom line.

Mr. SMITH. I understand. But with all due respect, personnel is
policy and if a government has a person walking point on a par-
ticular issue like this one and it happens to be this Minister of In-
terior, I think we would want to know whether or not he is a per-
son who can be trusted, particularly with such people who have
committed terrorism and may recommit.

Mr. WoLosKY. Well, again, as I said, I have not met him so I feel
uncomfortable offering a personal assessment and what we do do
is we base our decisions on governments as a whole.

Mr. SMmITH. But, again, that’s why—for the record if you could
provide an additional amplification of those who analysed the situ-
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ation and felt comfortable enough to proceed with this vis-a-vis this
particular minister.

Mr. WoLOsKY. The Department of State felt comfortable.

Mr. SMITH. If you could provide us that analysis in a follow-up—
just answer.

Mr. WOLOSKY. Just to be clear, what—the analysis of-

Chairman ROYCE. And we can do a lot of that by follow-up and
answer because we need to go to Mr. David Cicilline and get
through a lot of members here.

Mr. Cicilline, you're next.

Mr. CiciLLINE. Thank you, Mr. Chairman, and thank you to our
witnesses.

The title of this hearing refers to the foreign policy and national
security costs of the administration’s plan to close Guantanamo
Bay, the detention facility.

However, the vast majority of national security leaders, as you
both indicated, as well as leaders on both sides of the political spec-
trum, say that the real foreign policy and national security costs
come as a result of keeping the prison open and in fact describe the
closing of the Guantanamo detention facility is a national security
imperative.

And so I'd like you to speak to how the administration’s plan to
close Guantanamo Bay detention facility will impact our ability to
work with our coalition partners in the fight against terror and
how the failure to close it is providing a real impediment to that
critical work.

Mr. LEwis. Thank you, sir.

As I noted in my opening statement, continuously countries
across the world and allies tell us that Gitmo hurts us. So we work
with those countries.

By closing Gitmo we address a concern of the rest of the world.
The United States needs to lead. We can’t do this alone, and when
our allies in counterterrorism are telling us that Gitmo needs to be
closed we take an issue off the table.

We don’t remove the risk completely. It’s always going to be a
propaganda issue but we take that issue off the table.

Mr. CiCILLINE. And does the presence of Guantanamo Bay have
an impact on our ability to use diplomacy and soft power to press
other countries to uphold human rights obligations including re-
sponsibilities against torture, forced disappearance, arbitrary or
definite detention—things that we speak about with other coun-
tries—and has our credibility been harmed by the continued indefi-
nite detentions at Guantanamo Bay and the opening of this facil-
ity?

Mr. LEWIS. Yes, sir, I believe it does. As the President noted in
his statement last month, leaders that he meets with continuously
raise the issue of Gitmo. They continuously raise the issue of spe-
cific detainees.

Lee’s predecessor, Cliff Sloan, mentioned how he’s been told by
foreign leaders that closing Gitmo would be the single greatest
issue to help our counterterrorism efforts and repeated leaders
from both this administration and the previous administration
have said the same. So I think it does hurt us.
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Mr. CICILLINE. And with respect to the 36 detainees that have
been approved for transfer, some since 2010, what is the—what is
taking so long for that to be completed?

Mr. LEWIS. As we said, most of them are Yemenis. Twenty-nine
are Yemenis so we can’t confidently send them to Yemen right now.

So we have to go look at this list of 27 other countries that have
stepped up and find a fit for that detainee, find a fit for the secu-
rity situation in the country, their willingness, and their capacity.

So it’s a mixture of sequencing. It’s a mixture of the domestic
issues in the country. But 27 countries demonstrates that there are
countries that want to help us and are willing to step up.

We are confident that the majority of these 36 can be transferred
the next several months.

Mr. CiCcILLINE. Thank you. And with respect to the issues regard-
ing reengagement, the office of the director of national intelligence
categorizes these reengagement in three different ways for these
purposes of this hearing.

Seventeen and a half percent of detainees have pre-engaged. But
if you break that number down prior to this President, prior to
January 2009, the number was 20.9 percent. But since President
Obama the figure if 4.9 percent.

So Mr. Wolosky, will you explain are those figures accurate?
What do they represent and how do you account for this dramatic
reduction in reengagement, which is critical? I mean, those are—
obviously, any reengagement is alarming but the fact that it’s been
brought to 4.9 percent from 20 percent didn’t happen just by magic.
There has to have been some change in process. Could you speak
to that?

Mr. WOLOSKY. Sure. Yes, there have been many changes in proc-
ess that have been put in place in this administration from the ac-
tual decision to approve someone for transfer, which is a com-
plicated, time-consuming and very thorough and very rigorous
interagency process and only moves forward with the consent of
each of six agency and departments.

Two, then the actual decision to transfer and approve for transfer
detainee to a specific country which, again, is a rigorous inter-
agency process that entails the negotiation of detailed and quite
specific security assurances with the specific country and then ulti-
mately input from the same six agencies and departments and then
congressional notification by the Secretary of Defense.

So our process is very thorough and it’s very rigorous and it’s
very time-consuming, further to your question about why things
have taken so long and we believe that, again, there’s never no
risk.

But we believe that the relative success of our processes are re-
flected in the reengagement figures when you look at the figure—
the small figure in this administration and the larger figure in the
previous administration.

Mr. CiciLLINE. Thank you, and I yield back. Thank you, Mr.
Chairman.

Chairman RoYCE. Mr. Rohrabacher.

Mr. ROHRABACHER. Well, the first question I'd like answered I
think could be answered with a yes or no.
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Has the Defense Department ever knowingly transferred a de-
tainee to a country that did not exhibit an ability to substantially
mitigate the risk or maintain control of that individual? I think a
yes or no could be—it’s a very straightforward.

Has the Defense Department ever sent someone to a country
kno;zving that that country was unable to keep control of that per-
son?

Mr. LEWIS. No.

Mr. WoLosky. Well, 'm not from Defense Department but I'm
assuming that your question relates to this administration while
that was the statutory standard.

Mr. ROHRABACHER. Actually, it doesn’t. Do you know of any ex-
amples?

Mr. WoLoSKY. I can’t speak for the previous administration, cer-
tainly.

Mr. ROHRABACHER. Okay. Well, what about this administration?
Can you speak to whether or not that the Defense Department has
transferred a detainee to someone who—is there some reason that
you can’t say yes or no?

Mr. LEwis. I don’t work at the Department of Defense so——

Mr. ROHRABACHER. All right. But you——

Mr. LEWIS. So what I can tell you is

Mr. ROHRABACHER. Let’s leave it at knowingly. Do you know of
a case where the Defense Department has knowingly transferred
a detainee to a country that did not exhibit the ability to substan-
tially mitigate the risk by maintaining control of the individual? Do
you know of a case like that?

Mr. WOLOSKY. I do not.

Mr. ROHRABACHER. Okay.

Mr. LEWIS. So the statutory standard is

Mr. ROHRABACHER. It’s all right. It’s all right.

Mr. LEwIS. Yes, sir.

Mr. ROHRABACHER. You made your answer.

Let me just suggest that this idea that people throughout the
world are so upset with us for keeping a significant number of peo-
ple who were captured as part of terrorist units—incarcerating
them in Guantanamo, that that is such a horror story that it’s a
recruitment vehicle—that’s what the President is telling us. It’s
what the administration is telling us.

Let me suggest if that is true than our European allies and some
others believe that taking these hardened murderers who murder
men, women, and children and incarcerating them in Cuba or any-
where else—let me suggest that that attitude of Europe may well
be changing in the next 6 months or so when they realize that the
slaughter that’s taking place in Paris and now in Brussels is part
of an international movement to destroy Western civilization and
replace it with a caliphate.

And when they understand that, my guess is that view that it’s
so bad to keep these people in prison will change as well.

Let me ask you this. We say that about 30 percent or whatever
that figure is that have been released have returned to terrorist ac-
tivities.

How many lives have been lost by those terrorists who went back
to their terrorist activity? How many lives?
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Mr. LEwis. I can talk about that in a classified setting but——

Mr. ROHRABACHER. Oh, classified?

Mr. LEWIS. Yes.

Mr. ROHRABACHER. Oh, it’s going to—so is it over ten?

Mr. LEwis. So what I can tell you is, unfortunately, there have
been Americans that have died because of Gitmo detainees.

Mr. ROHRABACHER. How many Americans have to die? How
many people in Brussels or Paris have to die, civilians? What’s the
threshold at that point—well, maybe we will keep them under con-
trol in Gitmo?

Mr. LEwis. When anybody dies it’s a tragedy and we don’t want
anybody to die because we transferred detainees.

However, it’s the best judgment and the considered judgment of
this administration and the previous administration that the risk
of keeping Gitmo open is outweighed—that we should close Gitmo,
that the risk

Mr. ROHRABACHER. So the innocent people who are going to lose
their lives because of this they’re just part of the equation?

Mr. LEWIS. No, sir. There are risks

Mr. ROHRABACHER. I'm sorry. I want to tell you this much. As
far as I'm concerned if one child is saved because she would have
been blown up by someone who’s being released it’s better to keep
all 90 of those people in Gitmo, and this idea that the people of the
world oh, they’re so upset with us that it’s a recruiting vehicle, that
we've kept terrorists who murder innocent people in Gitmo, well,
you know what? I think the bigger recruiting tool today is when
our Government, especially this administration, is perceived as
being weak.

I think terrorists are recruited not because we’ve held other ter-
rorists in prison but because we look like we’re weak and cannot
deal with the challenge.

This disgusts me. Thank you very much.

Chairman ROYCE. We go to Robin Kelly of Illinois.

Ms. KeLLY. Thank you, Mr. Chair.

Mr. Wolosky, yesterday I returned from Cuba with President
Obama’s delegation where we discussed the opening of U.S.-Cuban
relations.

While we have made steps toward developing positive bilateral
relations, President Castro has repeatedly stated that relations
with the United States will never be fully normal so long as the
United States occupies or utilizes the Guantanamo Bay detention
facility.

How do you imagine the continued use of the Guantanamo Bay
detention facility would affect the process of normalizing relations
between the United States and Cuba?

Mr. WoLosKY. Thank you, ma’am.

As the President has said, this administration has no plans to
turn over the base at Guantanamo Bay, Cuba. We are intent, as
you know, to close the detention facility at that base.

We would expect to continue to use the base for dealing with
mass migration contingencies and also to support Coast Guard op-
erations with respect to counter drug operations in the region.
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Ms. KeLLY. Okay. To what extent do you believe this local diplo-
matic security could contribute to advancing our national security
efforts?

Mr. WoLOsKY. Well, as you know, President Obama feels firmly
that closing Guantanamo is in the national security interests of the
United States.

No detainee is transferred from Guantanamo absent a certifi-
cation from the Secretary of Defense that the transfer will—the
sépeciﬁc transfer will further the national security of the United

tates.

And as I said in my opening statement, President Obama was
hardly the first U.S. President to conclude that closing Guanta-
namo was in the national security and foreign policy interests of
the United States.

The first President to do that was the man who opened it up,
George W. Bush, who concluded that it was a propaganda tool and
a distraction to our allies. Not only did he believe that, he acted
on it in transferring over 500 detainees from Guantanamo to third
countries.

So we believe, as did President Bush, as did numerous former
Secretaries of State of both parties, the same for Secretaries of De-
fense, same for three former Chairmen of the Joint Chiefs of Staff
and numerous retired flag officers, that closing Guantanamo will
on balance enhance our national security.

As we have said, you cannot live life without risk and the proper
analysis, as Congressman Engel suggested, we believe is balancing
the risks of keeping it open versus the risks of closing it and, you
know, we work diligently to prevent reengagement.

We've been quite successful in this administration in preventing
reengagement and even one detainee returning to the fight is too
many. But the proper analysis is balancing the risks of closure
versus the risks of keeping it open.

And I would point out that, obviously, our hearts go out to the
people of Belgium today and our hearts went out to the people of
Paris just a few short months ago.

But the continued maintenance of the facility at Guantanamo
Bay did not prevent either of those attacks.

There are, unfortunately, going to be acts of terrorism, probably
whether the facility is opened or closed. The proper analysis is
what are the risks of keeping it open in light of the very obvious
use of the that facility as a propaganda tool which, frankly, you
should not have to question.

ISIL, which has now claimed responsibility for the Belgium at-
tacks, uses Guantanamo as a propaganda tool. There’s no question
about this.

We've all seen images of prisoners taken by ISIL being executed
wearing orange jumpsuits that we believe are meant to mimic and
invoke Guantanamo jumpsuits.

There’s no question that this is being used as a propaganda tool
as President Bush himself concluded when he determined to close
the facility.

Ms. KELLY. I'm running out of time. So thank you. I yield back.

Chairman ROYCE. Matt Salmon of Arizona.

Mr. SALMON. Thank you, Mr. Chairman.
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As long as we're talking about Cuba policy, I've got something I'd
like to get off my chest.

I find the imagery of the President yukking it up with FARC ter-
rorists at a baseball game yesterday when Europe is under siege
by terrorists disgusting, absolutely disgusting, and I believe that,
well, I'm not going to go on on that. I just think there are better
things I think the public should be seeing.

One of the troubling aspects of the transfer of the six detainees
to Uruguay was the Sloan letter, the letter assuring the Uru-
guayan Government that none of the detainees had ever been asso-
ciated with terrorism. We know this isn’t true, and I know it was
your predecessor who wrote the letter. Can you walk us through
how the administration could make such a misleading statement?

How can you expect a host government to then take seriously the
monitoring and mitigation of the detainee? In Uruguay’s case, the
government stated ahead of time they would not monitor the de-
tainees and we still released them.

Does this speak to the administration’s overall willingness to ac-
cept greater risk in pursuit of the President’s political goal to
empty the prison? Mr. Wolosky.

Mr. WoLOSKY. Sure. Yes, sir. Thank you.

First, although we cannot speak in an open session about the
specifics of the security assurances that have been agreed to with
any one country, I can assure you that any public statements you
may have just referenced are not accurate and we do have security
assurances with Uruguay.

We briefed this committee in closed session on those security as-
surances. We're happy to come and brief you about what they are
and how they’re being implemented.

As to the Sloan letter, what I can tell you is that the conclusions
in the Sloan letter mirrored the conclusions reached by the execu-
tive—the EOTF process, which was the process put in place at the
beginning of this administration to carefully review all reasonably
available information to the U.S. Government with respect to a
particular detainee.

That process was described in some detail in my written submis-
sion. It involved dozens of national security professionals from all
relevant agencies and departments of the government including the
intelligence community, many of them career professionals, and
they reached certain conclusions about each detainee and the infor-
mation available to the United States about each detainee.

So what the Cliff Sloan letter does is it attracts the conclusion
of the EOTF report, which was this comprehensive interagency re-
view that was conducted for the specific purpose of analyzing the
available information in the U.S. Government about each detainee
and then making a disposition recommendation about that de-
tainee.

Mr. SALMON. Whatever justification you're trying to make for
why the letter, though inaccurate, was sent doesn’t really provide
a lot of comfort to most of us.

The fact is it was flat out wrong. It was an error and a gross
error. In a recent interview with NPR you said that after having
visited Guantanamo Bay you felt the detention center was better
certainly than any state or local correctional facility or prison you
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visited and better than many of the Federal facilities. Yet, you're
advising the President on the closure of this facility so we can pro-
pose building a new facility here. Does that make any sense?

Would it not be better to tell the American people and the world
the real story about the facility, that it’s a model detention facility,
that the International Committee of the Red Cross, the ICRC, has
regular access to it?

Wouldn’t it be best to dispel the false narrative that some use,
rather than close down what by your estimation is a great facility?

Mr. WoLosKY. Well, I do think it’s a professionally run and a hu-
manely run facility and in particular the servicemen and women
who serve there face enormous hardship in their service and they
do an outstanding job in running the facility.

General Kelly did an outstanding job in managing that. Now Ad-
miral Tidd has taken over that process, and they both do an incred-
ible job in maintaining what is a very well-run facility.

That said, we still think it should be closed.

Chairman RoYCE. We're going to Greg Meeks of New York and
then Mo Brooks of Alabama.

Mr. MEEKS. Thank you, Mr. Chairman.

I just want to get, first, a couple of things straight, you know,
for the record.

As I listened and my heart goes out to those individuals who lost
their lives recently in Belgium as well as, you know, we talk about
the Paris attacks often and you talk about—I just want to make
sure that everyone and the record is clear that this war is not just
against the West.

We don’t talk about all of the attacks that have taken place in
various places. It’s taken place—and we should be just as con-
cerned in Nigeria, in Kenya, in Turkey.

So to think—these are all human lives. We ought to be concerned
about all of those lives, not just in one area. And it’s not just
against us.

It’s not just against Christians because when you look at that
Muslims have been killed also by these thugs and that should be
properly noted. And it should also be clear, and I think that the
historical record is clear, that when we act out of fear our nation
has made monumental mistakes, and keeping Gitmo in operation
out of fear—because that’s what I'm hearing.

Folks are saying out of fear we need to keep Gitmo—we beget
another monumental mistake that, one, hurts America’s interest
rather than helps it.

You know, what comes straight to mind is we acted out of fear
when we put the Japanese into internment camps. And so there-
fore I caution us. And then after it happens then we say oh, look
at our past or we try to not talk about what we did.

And so history gives us a reminder of what we should or should
not be doing in this place and calmer heads and better heads as
opposed to acting out of fear and emotion.

So I just think that the record should be clear on that and it
should be clear that all kinds of lives are lost in all parts of the
world.
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And so this is a threat to everybody—not just to the West, not
just to Christians but to everybody and that’s why we’ve got to
band together and work together in a cooperative manner.

That being said, let me ask a quick question. Where do we go?
If the Guantanamo detention facilities close—we close them—what
will the United States do when we capture terrorist suspects in the
future?

Do we have other adequate facilities for these individuals and
how would the administration in the future capture, detention, and
interrogation of high-level ISIS commanders?

Mr. LEwIS. Thank you, sir.

We do believe we have the facilities. We do—any future captures
would be considered on a case by case basis and we’d consider
whether the host nation could detain them or whether there’d be
a disposition under prosecution, either Article 3, possibly military
commissions.

But we believe we have the abilities. We’'ve shown one or two
cases in Iraq recently to detain people and then turn them over to
the host country. But it’s on a case by case basis.

Mr. MEEKS. So there is a clear and concrete plan on how we
would do this?

Mr. LEwIs. Yes, sir.

Mr. MEEKS. Now, let me ask also. I was listening to some of the
debate earlier and there was a question about recidivism rates and
I guess according to the official reports from the office of the direc-
tor of national intelligence that fewer than 5 percent of detainees
that are transferred by the Obama administration are confirmed to
have engaged in terrorist attacks.

But I did hear—I think it was Chairman Royce—talk about they
used a reengagement rate that is 30 percent. Now, is it 30? Can
you describe how you make that determination—how those rates
are determined and why was there such a disparity?

Mr. WoLosky. Well, I'll let the chairman speak for himself. But
I think that——

Chairman Royvce. Will the gentleman yield? I will speak. Be-
caused it’s confirmed and suspected and you're leaving out sus-
pected.

Mr. WoLosKY. Not in this administration, respectfully, sir. The
rate of suspected in this administration is 8.3 percent.

Chairman ROYCE. No, that’s the exact numbers that I concur are
right and the overall numbers are over 30 percent overall.

And 8.9 confirmed and suspected, and as explained to us the in-
vestigators say it takes about 4 years lead time in order to get all
of the confirmation. I've just explained—I yield back.

Mr. WoLOSKY. There were over 530 detainees transferred during
the previous administration. Obviously, we cannot speak to the cir-
cumstances under with those detainees were transferred.

First, how was the decision made to transfer them. Second, how
was the decision made to transfer them to a specific country. Third,
what assurances, if any, did the previous administration obtain
from the third country to keep us and them safe.

We can’t speak to that. All we can do is speak to what we are
doing in this administration.

Mr. MEEKS. And that’s what I want you to do, speak to——
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Mr. WoLosKY. What we are doing in this administration is at
both stages of the process, first, making a determination in prin-
ciple that a detainee may be approved for transfer and designated
as such and, second, transferring him to a specific country subject
to specific and detailed security assurances.

What we are doing is very thorough. It’s interagency. It’s very
comprehensive and it takes a long time. It’s described at length in
my written testimony. I'm happy to answer questions about it.

But the results of it as set forth in the ODNI report from this
month are clear. The results of it are, first, confirmed reengage-
ment. Seven out of 144—that’s 4.9 percent. Suspected, 12 out of
144. That’s 8.3 percent. Those are what the numbers are, sir, for
this administration.

I'd point out also that with respect to the standards that are ap-
plied in defining what it even means to be confirmed or suspected
it’s important to point out, first, that confirmed is a preponderance
of information standard. So this is not a reasonable doubt. This is
not that we are——

Chairman ROYCE. The gentleman’s time has expired.

If T could just go to the gentleman from Florida, Mr. Yoho, for
his questions and then maybe a question from Mr. Trott and Mr.
Connolly.

Mr. YoHo. I have more of a statement, and I appreciate it.

You know, to start with, when we speak about closing Guanta-
namo I'm glad to hear you on the record backing up what the ad-
ministration said that they will not transfer the naval base back
to Cuba.

We're talking about the detention center only. There are two en-
tities there, as we’re all aware of. As far as a recruiting tool, the
Guantanamo Bay as a recruiting tool, I don’t see how—I think
that’s a weak argument. Because if those people come to the
United States is that not a recruiting tool, too?

So to say that they’re in Guantanamo is going to be a stronger
recruiting tool I think is sophistry at its finest because the jihadis
are going to look at them being here in the belly of the great Satan.

So I think that argument is very weak and we shouldn’t even
talk about that. And I disagree with your comments about the Uru-
guay Six. I just came back there and met with their foreign min-
ister.

They don’t have a clue of what that negotiation was when it was
negotiated under President Mujica. They don’t know what the
deals were, what the conditions were. They don’t have a clue of
monitoring and I think it’s a joke.

But saying that, I think the overall success rate—if there were
780 total detainees we’re down to 94 percent have been processed.
That leaves only 6 percent, and of those 6 percent there’s—that’s
taking out the 36 percent or the 36 that have already been cleared.

Yet this administration hasn’t found them a suitable place to go
and I would encourage you to move a little bit quicker on that.

And of the remaining 52 percent, if we take the 30 percent that
we know will go into combat against our young men and women
or suspected, that comes out to be 15.6 terrorists back fighting our
young men and women and I don’t think any American would want
that or people around the world.
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And I'm going to yield back the rest of my time back to Mr.
Trott, if that’s

Chairman ROYCE. Yes, we're going to have one question from Mr.
Trott and one question from Mr. Connolly.

Mr. TROTT. So thank you. I thank the gentleman from Florida.

So if we move the detainees to U.S. soil that’s not going to be
used as a recruitment tool by ISIS? They’re going to go silent now
that we’ve done right by our allies?

Mr. LEwis. It still will be a tool but we take away—from a legal
point of view we’re taking away the issue that our allies are asking
us to do. They're saying close Gitmo. So——

Mr. TROTT. And do you think our allies might change their posi-
tion in light of Brussels and Paris, like was suggested earlier? Isn’t
there a chance—would you agree that there’s a chance they will
change their position with respect to our activities in Gitmo in light
of recent events?

Mr. LEWIS. Sir, it’s been a continuing position that they want
Gitmo closed, that our leadership and the Bush administration
leadership said that the costs of Gitmo outweigh the benefits.

Chairman ROYCE. Thank you, Mr. Trott.

Now we go to Mr. Connolly for his question.

Mr. CoNNOLLY. Mr. Wolosky or Mr. Lewis, do you remember the
CIA terrorist incident a number of years ago in Fairfax County?

Mr. LEwIS. Yes, sir.

Mr. CoNNoOLLY. Was the perpetrator of that terrorist incident
caught and tried?

Mr. LEWIS. It’s my understanding yes.

Mr. ConNOLLY. Was he tried in Guantanamo or was he tried in
a U.S. district court right here in Virginia?

Mr. LEwis. It’s my understanding a U.S. district court here in
Virginia.

Mr. ConNOLLY. And was he sentenced?

Mr. LEWIS. It’s my understanding yes, sir.

Mr. CoNNOLLY. He received the death sentence, as a matter of
fact, did he not?

Mr. LEwIS. That I do not know personally. I know it was a severe
sentence.

Mr. CoNNOLLY. Yes, and somehow our system of justice worked.
Not on Cuban soil—on Virginian soil. We could handle a terrorist
and did.

I just—for the record, you know, we have to take into account the
consequences of the symbolism of Guantanamo and, frankly, the
fact that the suggestion is planted that we’re not all that confident
in our system of justice in handling terrorist cases and the fact of
the matter is we do have experience and our system worked.

Thank you, Mr. Chairman.

Chairman RoOYCE. Thank you, Mr. Connolly.

We have votes on the floor. We appreciate the time of our wit-
nesses this morning, and our witnesses have agreed to meet with
us in April in closed session so we appreciate that.

As you have heard, there are many concerns with the President’s
plan, especially given the ever-growing terrorist threat as evi-
denced by what happened in Brussels this week.
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The points made by Mr. Trott and by Mr. Yoho bring to mind a
conversation I had yesterday with the former NSA and CIA direc-
tor about the concept that if you move them to U.S. soil, that in
fact that will be a magnet for terrorists—the fact that jihadists are
being held in the United States.

And so I think the last questions raised were also questions
worth contemplating. But we will adjourn at this time for the votes
and we thank our panel.

Mr. LEwis. Thank you very much.

[Whereupon, at 10:54 p.m., the committee was adjourned.]
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Congressman Jeff Duncan — Statement for the Record
3/23/16 HFAC Hearing: The Administration’s Plan to Close the Gnantanamo Bay
Detention Facility: At What Foreign Policy and National Security Cost?

Mr. Chairman, T want to thank you for holding this incredibly important hearing on the
President’s plan to close the detention facility at Guantanamo Bay, Cuba. I believe that this
decision is one that is a detriment to our foreign policy and national security.

Guantanamo Bay is a United States national security asset. Closing the facility would
once again demonstrate how this President is more concerned with his political agenda than the
safety and security of this nation and the will of the American people.

Instead of listening to the will of the American people and Congress, President Obama
wants to close the detention facility at Guantanamo Bay and house some of the remaining
detainees within the United States. Currently, that is prohibited. Attorney General Lynch
confirmed multiple times that doing so is expressly against the law. The Department of Defense
cannot use any appropriated funds to bring prisoners to the U.S. However, the Defense
Department has already surveyed multiple sites within the U.S. to house these prisoners. One of
those sites being the Naval Brig in Charleston, South Carolina. I can tell you without a doubt that
the people of South Carolina do not want terrorists brought to their state. Qur governor does not
want these terrorists brought to the state. In fact, Governor Haley sent a letter to Defense
Secretary Carter stating that she strongly opposed the transfer of terrorists to South Carolina.
Yet, instead of consulting with state governors and listening to the people, this Administration is
making plans to move ahead with the closure of the facility and the transfer of prisoners to the
United States.

Furthermore, as part of his closure plan, the President wants to transfer 35 of the
remaining 91 detainees to other countries. What assurances do we as Members of Congress and
American citizens have that those terrorists released will not rejoin terrorist groups? According
to Secretary Kerry, they’re just “not supposed to” reengage in terrorist activity. That’s our
policy? We're just hoping for the best when it comes to the safety and security of our country?
That is not an effective national security strategy. That fact is we don’t have any assurances that
those released will not reengage in terrorist activity. According to a report that the Office of the
Director of National Intelligence released in January of 2016, 17.5% of the detainees released are
confirmed of reengaging in terrorist activity. 12.7% are suspected of reengaging. That is over
30% that have reengaged when we’re just hoping that they don’t. Most recently, in February of
this year, a former Guantanamo Bay detainee was arrested in Spain for ties to ISIS. Additionally,
we know that Americans have died because of detainees being released from Guantanamo Bay.
When these terrorists are housed at Guantanamo Bay, Cuba, we can ensure that they are in a
secure location, isolated from American citizens and isolated from other terrorist groups. This is
not a smart national security strategy to close the facility, and it only endangers the lives of
Americans.

The White House claims that the President will not return Guantanamo Bay to Cuba,
although Raul Castro says that returning Guantanamo Bay is a prerequisite to normalizing
relations. However, when it comes to these decisions, how can we trust this Administration?
Looking back to other foreign policy and nation security decisions this President has made, it is
clear that he is more concerned with advancing his own legacy rather than safety and security.
Senior Iranian officials say that the President began talks with them in 2009, unbeknownst to
Members of Congress. These negotiations only led to a deal where the U.S. made concessions to



54

Iran—a state sponsor of terror—rather than the other way around. Additionally, President Obama
moved ahead with normalizing relations with Cuba—a state sponsor of terror as well—without
bringing in Congress and without negotiating terms that would benefit the Cuban dissidents
being oppressed by the Castro regime. President Obama is not concerned about Cuban dissidents
and how this normalization will affect them. Rather, once again, he is more concerned with
checking boxes off his agenda than putting the national security of our country first.

The United States Naval Station at Guantanamo Bay, Cuba, is the only U.S. military
main operating base in the Caribbean. It is a unique and strategic enabler for the U.S.
government to ensure regional security objectives are met. Closing the detention facility at
Guantanamo Bay would only be hindering our military’s effectiveness in protecting U.S.
citizens. I implore the President to listen to the American people and Members of Congress and
keep the detention facility open.
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Statement for the Record
House Foreign Affairs Committee Hearing — March 23, 2016

STATEMENT FOR THE RECORD OF
MAJOR GENERAL MICHAEL R. LEHNERT, USMC (RET.)
BEFORE THE
HOUSE ARMED SERVICED COMMITTEE
MARCH 23, 2016

THE NEED TO SHUTTER THE DETENTION FACILITY AT GUANTANAMO BAY, CUBA

Chairman Royce, Ranking Member Engel, Members of the Committee, thank you for the opportunity to
share my views with you.

The goal of terrorism is to change behavior and to make us live in fear. On 9/11 America changed.

In September 2001 | was a new brigadier general at Camp Lejeune, North Carclina commanding an
8,000 man force of Marines and Sailors. America made the decision to go to war in Afghanistan, and
some of my troops were deployed early into the fight. And as we began to take captives, the question of
what to do with them became more imperative. Many in the Administration believed that these
individuals represented an intelligence treasure trove.

The decision to send me and my command to Guantanamo employed a strange logic. Guantanamo has
been used for decades by Administrations from both parties as an extra-legal zone to buy time during
crises. It had been the site for several Cuban and Haitian migrant camps and in fact 'd commanded the
Guantanamo camps in 1995 during the Clinton era when we had 18,000 Cubans and Haitians there on
the ground. Though the U.S. Army is doctrinally responsible for prisoner of war camps, the Marines
ability to deploy rapidly coupled with my past experience probably drove the initial decision. That there
is a vast difference between an economic migrant and a prisoner of war seemed lost on the policy
makers in Washington.

So in early January 2002 | received a deployment order to form a Joint Task Force, get to Cuba and build
the first 100 cells in 96 hours and be prepared to receive prisoners of war {that’s what we called them
then). That we created a detention facility in 87 hours said a great deal about the young troops I led but
it also drove a series of unfortunate early decisions. Many of those Administration decisions involved the
application of both U.S. and International law. I'm not a lawyer but it is very clear that when we decided
to forgo generations of legal precedent and start all over, bad things happen.

As enemy prisoners of war began to arrive, even their titles began to change. They were not enemy
combatants. | was told that | was to “be guided by but not required to follow the Geneva Conventions.”
When | asked my lawyers what that meant, | was told “pretty much whatever they want it to mean.”
Though we were told that these were “worst of the worst” many detainees appeared to have been sent
based upon their need for medical or psychiatric attention. Some had poor excuses for being caught in a
war zone and many were there because we were paying bounties for terrorists. We did not understand
the Afghan tribal system. For a tribal leader what better way to enrich yourself while resolving old
grudges than to finger a neighbor who was your enemy regardless of his support for either al Qaeda or
the Taliban?
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It took time to recognize our early storing process was flawed. Almost all who arrived said they were
simply “studying in a madrassa.” Some were students. Others were truly enemy combatants. Our failure
to apply Article V hearings at the point of capture as required by the Geneva Conventions was beginning
to result in detainees being sent who shouldn’t have been sent.

I'd been sent down for 60 days with instructions to turn the command over to the Army once they were
able to get down to GTMO. | was there nearly 100 days when | was finally relieved. By this time, it was
becoming more apparent that GTMO was housing a number of prisoners who were either
noncombatants or simply low level fighters.

Perhaps the best proof that we sent the wrong people to Guantanamo is that of the 780 who have ever
been in Guantanamo, 647 were released back to their country of origin or resettled without action.

So why should be close Guantanamo?

First and foremost because Guantanamo’s continued existence hurts us in our prosecution of the fight
against terrorists. It feeds into the narrative that the United States is not a nation of laws nor one that
respects human rights. Military commissions create a facade of justice. There are currently only three
detainees at Guantanamo who were convicted by military commissions though they have been in
operation for over eight years. Four previous convictions by commissions were overturned by the U.S.
Supreme Court. U.S. Federal Courts have been much more successful in getting convictions of terrorists,
and those convictions have held up under appeal. Our reliance upon military commissions, the absence
of precedent, and their inability to resolve these cases make a mockery of our claim that we are a nation
of laws.

Secondly, Guantanamo’s extra-legal status is inconsistent with our values as Americans. When | was first
commissioned and every subsequent promotion thereafter | took the oath of office to support and
defend the Constitution of the United States. Unlike the enlisted oath, officers don’t swear allegiance to
the President or to their chain of command. The authors of the officers’ oath knew exactly what they
were doing. They recognized that the Constitution is the seminal document that governs who we are as
a people and that commissioned officers must have the wisdom to align their actions to the
Constitution. To have a place on earth where the Constitution does not apply is simply un-American. It
also begs the question that if it means nothing in Guantanamo, does our Constitution and the
requirement to live by it stop at the water’s edge? When we fail to live by that remarkable document it
diminishes us as a people.

Thirdly, Guantanamo and all locations where so-called enhanced interrogation techniques were
practiced are a blight on our honor and put our citizens at greater risk. It’s no accident that many
captives executed by terrorists were filmed being killed wearing orange jump suits. We are feeding the
terrorist narrative not creating our own. Torture and its euphemism “enhanced interrogation
techniques” don’t make us safer. They don’t deliver useful intelligence, and these practices are beneath
us. When Senator McCain stood on the floor of the Senate on December 9, 2014, and delivered his
opposition to torture, it was his finest hour in a lifetime of service. Despite significant pushback from
many in his own party, he is the one elected member of our government with absolute credibility on this
topic. Torture is wrong. It is also ineffective. Guantanamo is a symbol of a flawed, ill-considered and
shameful policy. It must be closed.
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Guantanamo was a mistake. History will reflect that. It was created in the early days as a consequence of
fear, anger, and political expediency. It ignored centuries of rule of law and international agreements. It
does not make us safer, and it sullies who we are as a nation. That in over a decade we have failed to
acknowledge the mistake and change course is unforgivable and ignorant.

We can win the fight against terrorism and religious extremism, but only if we adhere to our American
values. If we kill every terrorist on the planet but in the process abandaon the Constitution and our
values, then in their deaths they will have succeeded, and we will no longer be Americans and this
country will no longer be the bastion of democracy, freedom, and liberty.

Terrorists want to make us live in fear. They want to change who we are as a people. By both standards
as long as Guantanamo continues, they are winning, and we are playing into their hands.

Thank you for the opportunity to share my views with you.
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Closure and Transfer Plan

Question: Which facilities inside the continental United States has the Administration examined
for purposes of relocating Guantanamo detainees?

Answer:

The Administration’s plan for closing the detention facility at Guantanamo Bay does not endorse
a specific facility in the United States to house detainees who cannot be transferred to foreign
countries. Rather, the plan describes a prototype for a U.S. detention facility in the United
States, based on careful work over the last several months and past reviews by the Department of
Defense.

In 2015, a Department of Defense team carried out a review of military, Federal, and state
facilities that could be modified to securely and humanely hold detainees transferred from
Guantanamo Bay and to serve as a military commissions site. Site visits were conducted to
develop estimated costs. The 2015 team visited: U.S. Disciplinary Barracks and Midwest Joint
Regional Correction Facility in Fort Leavenworth, Kansas; Naval Consolidated Brig at Joint
Base Charleston, South Carolina, Colorado State Penitentiary I in Canon City, Colorado; and
the Federal Correctional Institute in Florence, Colorado. In past reviews, the Department of
Defense also visited sites in Tllinois and Michigan.

Question: Which cities and states inside the continental United States has the Administration
considered for purposes of constructing new facilities to house Guantanamo detainees?

Answer:

To build an estimate for detention in the United States in the closure plan, the Department of
Defense relied on surveys of facilities conducted in 2009, 2012, and 2015, This data was used to
estimate costs for prototypes of detention facilities; no site has been selected. The 2015 team
visited: U.S. Disciplinary Barracks and Midwest Joint Regional Correction Facility in Fort
Leavenworth, Kansas; Naval Consolidated Brig at Joint Base Charleston, South Carolina;
Colorado State Penitentiary 11 in Canon City, Colorado; and the Federal Correctional Institute in
Florence, Colorado. The estimate also relied on past reviews of facilities, in Illinois and
Michigan. Rather than initiate a debate about the merits of any particular location, the
Administration seeks a dialogue with Congress and to establish parameters for a U.S. detention
facility before reaching any conclusions.

Question: Has the Administration notified communities that they are being considered as
potential new sites? To what extent has the Administration engaged with state and local leaders,
including surrounding cities and neighborhoods? What is their reaction? If there has been no
engagement, why not?
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Answer:

No location has been proposed or selected. Prior to visits in 2015, the Administration notified
congressional delegations and local officials, no additional outreach has taken place. The
Administration seeks a dialogue with Congress and to establish parameters for a U.S. detention
facility before reaching any conclusions.

Question: The projected cost savings contained in the February 23, 2016, closure plan depend
on the release of an additional 35 detainees. How did the Defense Department arrive at this
number? If those detainees were not transferred, would the plan still be cost effective? Did the
review board approve the transfer of these individuals before or after it was determined that 35
would make the plan cost effective?

Answer:

Each of the U.S. locations is more cost effective than the continued use of the detention facilities
at Guantanamo, no matter the number of detainees being held there. At the time the plan was
submitted, there were 35 detainees eligible for transfer, as determined by either the 2009
Executive Order or the Periodic Review Board.

Question: Did the Administration assess the costs and risks to the 13 communities that surround
these facilities or just the federal cost? How about the state and local costs associated with these
facilities? Tf not, is that because the Administration determined that there were no risks or costs
to the affected communities and states?

Answer:

The Department of Defense estimated detention facility refurbishment and construction costs
based on sites surveyed in 2009, 2012, and 2015 and from data on Bureau of Prisons and
Department of Defense correctional facilities construction costs. The plan describes three
prototypes drawing on a variety of data, including design and cost data for Department of
Defense correction facilitates and information gathered during surveys. Locality costs require
additional analysis; however, statutory restrictions prevented the Department of Defense from
conducting in-depth planning and design that would be necessary to develop budget-quality
estimates for individual sites.

Question: If state and local costs are not already included in the closure plan, how would the
cost projections change?

Answer:

State and local costs can only be determined once a location is chosen and a more comprehensive
site survey for that location is conducted. Statutory restrictions prevented the Department of
Defense from conducting this kind of in-depth planning.

Question: Reflecting on the transfer of detainees from Guantanamo to foreign countries made to
date, how long does it take from the time a transfer is ordered to be carried out until the detainee
is on board military aircraft and underway?
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Answer:

In accordance with current statutory requirements, the Secretary of Defense certifies to the
appropriate committees of Congress his decision to transfer a detainee at least 30 days before the
transfer occurs. Transfers normally occur shortly after the 30 day statutory waiting period has
expired.

Question: If the detention facility at Guantanamo were to close, what would the Defense
Department do with the site and fixtures?

Answer:
To the extent that is feasible, the Department plans to use remaining facilities to support other
enduring missions at Guantanamo.

Question: Aside from location and potential costs, what would be different about a new or
modified facility inside the continental United States? Please be specific.

Answer:

A new or modified facility inside the continental United States would allow for detention and
support facilities to be more closely collocated, creating both manpower and cost efficiencies in
the detention operation. As detainees age, it would allow access to medical facilities and
specialists not available at Guantanamo.

The facility would continue to provide secure, humane detention based on U.S. law and
international commitments.

Americans Killed by Released Detainees

Question: Mr. Paul Lewis testified that, "unfortunately, there have been Americans that have
died because of Gitmo detainees" released from Guantanamo Bay. Please provide details. How
many Americans have died? When, where, and how were they killed? Which detainee was
responsible? When were they released and where were they transferred? Did the host country
fail to adhere to its commitments under the transfer agreement?

Answer:

Our understanding is less than 15 of the nearly 700 former Guantanamo detainees have
participated in attacks against Americans or Coalition Forces. All of these attacks occurred in
Afghanistan. Each of these detainees was transferred from Guantanamo before 2009, and we
believe that eight of them are either dead or in foreign government custody. Because many of
these incidents were large-scale firefights in a war zone, we cannot always distinguish whether
Americans were killed by the former detainees vice other participants. This is all that the
Department can share in an unclassified setting. 1 defer to the Intelligence Community to
provide additional information in a classified setting.



