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Abstract Black farmers in America have had a long and arduous struggle to own land and to
operate independently. For more than a century after the Civil War, deficient civil rights
and various economic and social barriers were applied to maintaining a system where
many blacks worked as farm operators with a limited and often total lack of opportunity
to achieve ownership and operating independence. Diminished civil rights also limited
collective action strategies, such as cooperatives and unions. Even so, various types
of cooperatives, including farmer associations, were organized in black farming com-
munities prior to the 1960s. During the 1960s, the civil rights movement brought a new
emphasis on cooperatives. Leaders and organizations adopted an explicit purpose
and role of black cooperatives in pursuing independent farming. Increasingly, new
technology and integrated contracting systems are diminishing independent decision-
making in the management of farms. As this trend expands, more cooperatives may
be motivated, with a determination similar to those serving black farmers, to pursue
proactive strategies for maintaining independent farming.
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Black Farmers in America, 1865-2000
The Pursuit of Independent Farming and the Role of
Cooperatives

Bruce J. Reynolds
Economist
Rural Business-Cooperative Service

Farming as a family-owned and independent
business has been an important part of the social and
economic development of the United States. But for
many black farmers it was more often than not a losing
struggle.1 The end of slavery was followed by about
100 years of racial discrimination in the South that lim-
ited, although it did not entirely prevent, opportunities
for black farmers to acquire land.

Enforcement of civil rights in the 1950s-60s
removed many overt discriminatory barriers, although
by that time increased technology had significantly
reduced the demand for farmers in agricultural pro-
duction. Nevertheless, cooperatives, while having
some limited application in earlier decades, emerged
as a significant force for black farmers during the civil
rights movement. They assumed a major role in mar-
keting and purchasing and in improving opportunities
for black farmers to retain their ownership of land.
They essentially helped keep alive a traditional aspira-
tion for independent farming. This report reviews the
history of black farmers to explore the role of coopera-
tives in their pursuit of independent farming.

The term "independent farmer" is often used for
different purposes, ranging from description of a per-
sonality-type to justifications for farm policy. A gener-
al definition is an individual who makes farm-operat-
ing decisions that have variable risk and reward
outcomes. For independent farming to be successful,
risk/reward combinations must be competitive with
what is offered by alternative production systems that
diminish operating independence of farmers.

About 25 years ago, an independent farmer was
generally defined as having freedom to make decisions
with risk and reward consequences while functioning
in an interdependent market system (Breimyer, 116-17;
Lee, 40-43). While this definition is still valid, interde-
pendencies in the farm economy are increasing and
farm decision-making has become more coordinated
and restricted during the last 25 years (Wolf).

Definitional boundaries of farming independence
are left to farmers and agribusiness to negotiate with-
out major interference by government in determining
how risk and reward are shared. In general, public pol-
icy and agricultural research are focused on how to
increase aggregate income and to provide a farm safe-
ty net, but for the most part are neutral about the
extent of a farmer ’s entrepreneurial independence.2

1

1 The abolition of slavery did not end domineering systems of
command and control by some white planters over most black
farm operators. The undermining of opportunity for blacks to
develop independent farming, in many cases by the use of
peonage, existed well into the post-World War II era. (Daniel
1972).

2 U.S. agricultural policy in general has adhered slightly more to a
philosophy of "consumer sovereignty" in regard to not directly
promoting the operating independence of farmers, than for
example, French agricultural policy.  For a comparison between
French and U.S. policies on the role of cooperatives with respect to
independent farming of grapes for wine production, see Knox. For
an institutional and policy comparison between the U.S. and
France regarding the relative importance of consumer sovereignty
and of human factors of production, i.e., independent farmers, see
Chen.



That leaves cooperatives, with their democratic
control of value-added businesses, as the major institu-
tional mechanism for sustaining independent farmers.
However, as applied in predominantly white farming
regions of the U.S., members’ operating independence
is assumed and the primary objective of cooperatives
is to maximize member earnings. By itself, indepen-
dent farming traditionally has been regarded as only
an implicit objective in these cooperatives.3

For many white farmers, independent farming
has been an economically challenging vocation, but
unlike black farmers, they have not experienced social
and institutional barriers to owning and operating
farms. For many black farmers, there is a special incen-
tive to operate independently: to avoid both farming
under the controlling systems that many white
planters applied in the past, and the trade credit prac-
tices that led to foreclosure on land they owned
(Litwack, 137).

Since the civil rights movement, cooperatives
have played an important part in helping black farm-
ers to sustain or develop as independent operators. As
a public issue, the objectives have been civil rights and
fighting poverty, and not independent farming. In fact,
during President Lyndon Johnson’s "war on poverty,"
many of today’s black farmer cooperatives got their
start with financial assistance from the Federal
Government. But to black farmers and community
leaders, building and sustaining operating indepen-
dence is a concomitant objective and cooperatives have
a major role in achieving that end.4

The experience of black farmers is directly con-
nected with major events in Afro-American and gener-
al U.S. history. For a quick reference on pertinent his-
torical developments, see a chronology of periods and
events for 1865-1965 in Appendix Table 1. The first sec-
tion of this report discusses farm-operating arrange-
ments that developed during Reconstruction and the
subsequent decades of progress for some, but worsen-
ing conditions for most black farmers with the rise of
the Jim Crow era in the 1890s. The second section
examines development of three strategies during the

period of 1880 to 1932 for establishing independent
farmers: cooperatives, farm settlement projects, and
farming self-sufficiency. The third section describes the
impact and legacy of the New Deal period, 1933-41, on
the prospects for black farmers. The fourth section
examines the influence of the civil rights movement on
the rise of black farmer cooperatives during the 1950-
60s and the role of the Federation of Southern
Cooperatives/Land Assistance Fund (FSC/LAF). The
last section discusses some of the challenges in using
cooperatives to sustain independent black farmers,
and how they are being met in rural black communi-
ties to accomplish value-added initiatives.

Black Farmers in the South, 1865-1932

Abolitionists worked to end slavery for several
decades before the Civil War, but most were uncon-
cerned about how former slaves would transition to
freedom in a capitalist society (Pease, 19 and 162).
When victory by the North was imminent, this issue
was immediately in the forefront. Its resolution
required answering a basic question: to what extent
should government provide for a transition to "free"
labor rather than support the desire of many freedmen
to be independent farmers?

There were isolated opportunities for former
slaves to acquire land. As early as 1862, Union gener-
als subdivided some plantations of Confederate lead-
ers for small farm settlements by former slaves. The
government sold confiscated land on St. Helena Island
and Port Royal, SC, in 1863 to a philanthropist-entre-
preneur who produced cotton by hiring freedmen and
arranged mortgage payment plans for those farmers to
gradually purchase the land (Pease, 139-41).

The first Freedmen’s Bureau Act in 1865 included
plans for 40-acre tracts to be sold on easy terms from
either abandoned plantations or to be developed on
unsettled lands. But by late 1865, President Andrew
Johnson terminated further initiatives by the Union
Army for small farm settlements. In 1866, a second

2

3 Joseph Knapp’s two-volume history of American agricultural
cooperatives, the most comprehensive to-date, describes how
farmers formed associations to improve their income. He attached
a different meaning to the term "independent farming" from the
way it is defined in this report. He viewed the late 19th century
commercialization of agriculture as eliminating farmer
independence. In his view, the decline of independent farming
created the need for cooperatives (Knapp 1969, 46). The stated
purposes of most cooperatives are synonymous with sustaining
the independence of farmers, but in following Knapp’s conception,
they are rarely ever described in such terms. 

4 Even black political and government leaders emphasize economic
development and not operating independence. This emphasis,
which misses the desire of many black farmers, is described by
Jerry Pennick in the Federation of Southern Cooperatives/Land
Assistance Fund 25th Anniversary Report of 1992: "Of all the black
leaders, both locally and nationally, how many have provided us
with a real and viable plan for economic independence? Invariably
they say that in order for us to achieve economic independence,
we must have jobs. By jobs, they mean working for the established
employment producing industries, which are over 95 percent
white owned and controlled."



Freedmen’s Bureau Act was passed that lacked specific
terms and actions for implementing 40-acre settle-
ments (Shannon, 84).

Social scientists and economic historians have
considered the government’s reluctance to implement
a major land settlement program for the freedmen as a
lost opportunity for independent farming (Marshall
57; Higgs, 78-79). The extent to which land reform
would have required seizure and breakup of planta-
tions may have worked against adoption of such a pol-
icy. There were opportunities to provide small farms
on government-owned or unsettled lands. But a relat-
ed issue was what to do with large plantations and
how they would be farmed? By leaving the plantations
intact, a demand for farm-operating labor was created.

Despite early announcements of plans for land
settlement programs, the work of the Freedmen’s
Bureau focused instead on facilitating a transition from
slave to various types of farm operation or labor rela-
tionships. During a 4-year period, the Bureau mediat-
ed agricultural production contract negotiations
between planters and freedmen (Woodman 1984, 534-
35). In other words, national leaders decided that its
appropriate role was to help former slaves become
"free" in being able to offer labor and farm operating
services, while independent farming was left to indi-
viduals to pursue.5 The demise of land distribution
plans did not eliminate opportunities for ownership
and independent farming, but its future depended on
the extent of economic mobility, or what was called
moving up the agricultural ladder. The Freedmen’s
Bureau sought to establish potential for mobility by
requiring fairness in the terms negotiated for farm pro-
duction.

The freedmen eschewed operating as wage-work-
ers out of concern that planters would establish a
"free" labor variant of the factories-in-the-field system
of slavery. They also wanted more connection to the
land with responsibility for raising crops such as cot-
ton on individually designated tracts. Furthermore, the
freedmen wanted separate family residences, in con-
trast to the centralized living quarters under slavery
(Ochiltree 357, 377). Each tenant or sharecropper fami-
ly had its own cabin and designated section of land.

The two general alternatives to wage labor were
tenancy arrangements under rental contracts and
sharecropping. The tenant contracts were often not a
fixed-rent type, but a specific share of either the har-

vest or of sales. In contrast to sharecroppers, tenants
supplied more farm production inputs in addition to
their labor. The distinction had originally meant that
tenants paid landowners for use of the land, including
debt payments, while sharecroppers received their
share, less debt payments, from landowners. Several
southern states passed laws during the late 19th centu-
ry that established the status of payment terms and
working relationships as subject to determination by
private negotiations between the landowner and ten-
ant worker, which resulted in negligible differences
between tenant and sharecropper (Edwards). Hence,
the alternative forms of contracting that are reported
in the Census of Agriculture for the South were in
many cases of actual practice equivalent to sharecrop-
ping in providing slight incentives to increase efforts
for more productivity and earnings, as observed in
later studies (Woofter, 10-11).

The Freedmen’s Bureau was not in a position to
uniformly establish fairness in farm contracting. Its
termination by 1869 may have been premature, but it
did help establish terms under which some planters
and black farm operators would develop effective
working relationships. The Bureau, in concert with pri-
vate organizations, also helped establish schools that
remained in operation throughout the Reconstruction
period (Vaughn, 9-23).

The presence of Federal troops also facilitated the
exercise of new freedoms by former slaves, especially
the establishment of their own churches. The churches
became a focal point of community development.
Some even assumed coordinating roles in education
and commerce.

Newspaper stories from Alabama in the 1870s
describe corn production and price agreement strate-
gies used by black farmers to withstand pressures to
sell cheaply. This coordination was accomplished
through the informal channels of church membership.
In fact, the value of church membership created suffi-
cient incentive and social cohesion to prevent free-rid-
ing behavior from unraveling group commitments.
These assertions of coordinated market power by black
farmers in the Reconstruction years, however, fueled
resentment among some elements of white society
(Curtin, 26 and 34).

The withdrawal of all Federal troops in 1877 sig-
naled a turn for the worse in making progress for inde-
pendent farming. The availability and quality of public
and private schools declined. In many rural areas,
there was no access to high school education for black
children (Litwack, 56-113). Concurrently, institutions
and arrangements for agricultural production in the

3

5 As noted in footnote 2, independent farming has seldom been a
direct concern of policy in U.S. history.



South evolved further away from incentive-based rela-
tionships to increasingly rely on more command and
control over farm laborers (Ochiltree, 367-68; Curtin,
35).

The extent of progress of black independent
farming does not admit easy generalizations for the
period of 1880-1920. Census data and other evidence is
mixed between progress in land ownership for some
and economic stagnation for most black farmers.

W.E.B. Du Bois estimated 19th century progress
in land ownership by black farmers: 3 million acres in
1875, 8 million in 1890, and 12 million in 1900
(Aptheker, 105). The Census of Agriculture shows a
steady increase in the number of farm operators own-
ing land in the South from 1880 to 1890 and again in
1900, but does not distinguish between white and non-
white owners until 1900. Census figures show 1920 as
the peak year in the number of nonwhite owners of
farmland in the South (Appendix Table 2). In terms of
acreage owned, the census shows 1910 as the peak
year for the South. More than 12.8 million acres were
fully and partly owned, respectively, by 175,290 and
43,177 nonwhite farmers.6

Increases in land ownership after 1900 were part-
ly due to a significant rise in cotton prices that lasted
until the outbreak of World War I in 1914. The growth
in farmland acquisition by blacks during the late 19th
and early 20th centuries demonstrates a period of eco-
nomic mobility for about 25 percent of farm operators
(Appendix Table 2). In the early 20th century, there
were instances of black farmers having achieved the
status of landlords and becoming philanthropic com-
munity leaders (Grim, 412-14).

During the 19th century there were some oppor-
tunities to establish farms on unsettled lands, but over
the long run, most black farmers gained land through
their working relationships with white planters
(Higgs, 69, 130-31). Landowners profited by offering
tenant farm operators the incentive of having an
opportunity to buy certain tracts of land in exchange
for increased farming efficiency. Much of the land
black farmers own today is adjacent or relatively near
to farms owned by whites.

The increased land ownership and prosperity of
the first two decades of the 20th century, however,
were not shared by a large majority of black farm oper-
ators. Enactment of Jim Crow laws in the late 1890s
empowered landlords and planters to try to extract
more output from tenants and sharecroppers with less
compensation, rather than using incentives for self-
motivated work (Ochiltree, 367; Litwack, 127-29;
Alston, 267). Oppressive farm operating contracts were
easier to impose because the voting rights of blacks
were limited. Without the franchise, black tenants and
sharecroppers had no legal or political recourse. These
laws also facilitated tacit coordination by white land-
lords in applying stricter terms in agricultural con-
tracts.

The purchase of farm and household supplies
was financed by loans secured with crop liens from
merchants, which put many farm operators into a per-
sistent state of debt (Litwack, 136). In some southern
states, a peonage system developed from laws on
indebtedness that enabled planters to force some ten-
ants to remain as operators on their plantations
(Daniel 1972, 20). Cotton grown by tenants and share-
croppers was usually sold for them or credited to their
furnishing accounts. So, even when these growers
avoided peonage, they likely received lower returns
because they lacked the power to monitor marketing
transactions (Woodman 1982, 228; Litwack, 133).

The misery brought on by cotton crop liens was
not limited to blacks. During the antebellum period,
many southern whites had been small subsistence
farmers who did not grow cotton. They shifted to cot-
ton after the war, but many lost their farms because of
dependence on crop liens (Woofter, xxi; Woodman
1982, 229). Increasingly, landless whites became a large
part of the tenant and sharecropper workforce
(Appendix Table 2).

Census reports from 1900 to 1920 show an
increasing number of black tenant and sharecropper
families in the South. By 1920, there were 369,842 ten-
ants and 333,713 sharecroppers. Natural disasters and
agricultural price declines during the 1920s created
much economic distress. By the 1925 census, share-
croppers had become more numerous in the South
than rental tenants. By 1930, the number of southern
black sharecroppers peaked at 392,897. Between the
1920 and 1930 censuses, the number of white share-
croppers also increased; many of them may have fallen
from the ladder rungs of tenants and owner-operators
(Appendix Table 2).

While not all individuals succeed in farming in
any setting, the repressiveness of Jim Crow society sti-

4

6 The census only reported sharecroppers for classifications of white
and nonwhite farm operators. However, by confining the data to
southern states during this period, the count in the nonwhite
category is either identical or only slightly larger than the actual
enumeration of black farm operators. Although Texas and
Oklahoma were included as southern states in these census
reports, their sizable populations of Mexican-Americans were
included in the white category.



fled market incentives that enable economic mobility.
Economist Robert Higgs observed that many planters
were willing to trade off some potential earnings in
return for the social solidarity achieved by pursuing
white supremacist values (130). Many planters may
have also believed that it was advantageous to main-
tain a supply of low-paid farm workers by limiting
economic mobility for sharecroppers.7

The erosion of opportunities for decision respon-
sibility and for education worked against black farm-
ers’ pursuit of independent farming. USDA studies
during the 1930s revealed that the production contract-
ing and furnishing system of previous decades created
dependency and ignorance about economic alterna-
tives (Woofter 142-43; Daniel 1985, 85-87). But
although opportunities and capabilities for operating
independence were systematically undermined, the
desire of tenants and sharecroppers to achieve the life
of an independent farmer was not extinguished.

Independent Farming 
Initiatives, 1886-1932

Between 1886 and 1932, there were several types
of initiatives to promote more independent farming by
black tenants and sharecroppers. The most famous and
durable achievements were in agricultural education.
The Second Morrill Act of 1890 established state agri-
cultural colleges for black students. Booker T.
Washington (1856-1915) emerged as a leading public
figure in promoting education and farm improvement.
But three other initiatives of this period applied direct-
ly to development of independent farming: (1) organi-
zation of cooperatives for farmers and other communi-
ty services, (2) projects for land purchase and resale to
small farmers, and (3) farm diversification and self-

sufficiency. The first two directions proved to be
unsustainable, but they reemerged in later years as key
strategies for supporting the independence of black
farmers. The third initiative helped many farmers
avoid the continuous indebtedness and peonage that
often resulted from cotton sharecropping and crop lien
finance.

The Farmers Alliance of the 1880s and early 1890s
was a significant cooperative organizational move-
ment. The Alliance spread throughout the Plains states
and the South by regionally organizing into northern
and southern branches. Alliance cooperatives were
established in many communities. The movement also
attempted a centralized cooperative marketing
approach that had not existed with the earlier Grange
cooperatives. Opposition to the crop lien system was a
primary motivation for the Farmers’ Alliance, and its
leadership developed several innovative financial and
cooperative strategies (Knapp 1969, 57-67).

A faction within the Alliance tried to build a
cooperative society without segregation and racism,
but Alliance leaders were conflicted on the issue of
participation by black farmers. Black participation was
accomplished by establishing an organizationally seg-
regated branch of the movement, the Colored Farmers’
National Alliance and Cooperative Union (CFNACU)
in 1886 (Goodwyn, 278-85). A history of the association
claims that the CFNACU cooperative exchanges that
operated in several southern cities provided supplies
and loans to help members pay land mortgages.8 But
the resources, size, and operations of these coopera-
tives have not been documented.

5

7 B. T. Washington, who preached that hard work would be
rewarded, observed how this was not always valid in practice. In
an article in the Country Gentleman magazine, he tried to point
out to planters the advantages from using incentives for gaining
more efficiency: "In one case I happen to remember a family that
had three or four strong persons at work every day that was
allowed to rent only about ten acres of land. When I asked the
owner of the plantation why he did not let this family have more
land he replied that the soil was so productive that if he allowed
them to rent more they would soon be making such a profit that
they would be able to buy land of their own and he would lose
them as renters. This is one way to make the Negro inefficient as a
laborer—attempting to discourage him instead of encouraging
him." (BTW, V12, 392).

8 The general superintendent of CFNACU was a white Baptist
minister, R.M. Humphrey, who had also served in the Confederate
Army. An historian, who is currently researching the CFNACU,
has studied the Alliance publications and a history written by
Humphrey (Ali).



The Alliance also tried to build organizational
bridges between farmers and laborers, with the latter
being represented by the Knights of Labor. The
Alliance was renamed the Farmers and Laborers
Union of America in 1890. Steps toward amalgamation
ended as farmer participation declined and attention
turned toward political actions in the formation of the
Populist Party. Ultimately, as one historian has pointed
out, unions were more relevant for sharecroppers than
cooperatives (Woodman 1982, 229-30). Nevertheless,
sharecropper and tenant unions can be regarded as a
stage in the pursuit of independent farming and, like
cooperatives, are forms of democratically governed
collective action.

CFNACU ordered a general cotton harvest strike
in 1891, although several of its local suballiances
opposed it. Black sharecroppers struck in a region of
Arkansas, and violent altercations ensued. This form
of activism increased divisiveness between CFNACU
and the Southern Alliance, which included some
planters who operated with sharecropping (Goodwyn,
292-94). The Alliance movement began to further
unravel when it effectively amalgamated with the
Populist Party. It dissolved after losses in the elections
of 1892 and 1896. But the Knights of Labor continued
to recruit sharecroppers and accomplished substantial
interracial organization (McMath, 126). Their work
may have influenced the specific unions of tenant
farmers that organized in the early 20th century.

In summary, the Alliance introduced the idea of
cooperatives to some black farmers in the South, and
may have contributed experience that was applied to
other types of associations in rural communities.

However, the Alliance’s political activism may also
have influenced many southern whites to move in the
direction of segregation and disenfranchisement with
the passage of Jim Crow laws in several states
throughout the 1890s (Goodwyn, 304-06).

A movement for black cooperatives, separate
from the Alliance, developed in East Texas. Robert
Lloyd Smith (1861-1942), a local school principal and
community leader, initiated it. His first step in the
direction of cooperatives was to establish a branch of
the Village Improvement Societies, a movement from
the northeastern United States. This movement was
dedicated to home and community improvement
efforts, but as Smith learned about the perpetual cycle
of debt caused by crop liens, he reorganized it as the
Farmers’ Improvement Society of Texas (FIST) in 1890
(Zabawa, 463-64).

FIST helped farm families develop more self-suf-
ficiency and strategies for operating on a cash basis. It
established local purchasing cooperatives that, while
separate from the Alliance, may have been influenced
by that movement’s promotion of cooperatives. Smith
was politically competitive with the Alliance support
of the Populist Party, which he defeated in the 1894
and 1896 elections to the Texas House of
Representatives by running on the Republican ticket.

FIST was a successful regional cooperative for
several years. Its membership grew from 1,800 in 1898
to 2,340 members by 1900, with 86 branches in Texas,
Oklahoma, and Arkansas. Its members owned 46,000
acres of farmland. FIST was also adaptive in its strate-
gy. While many members needed to operate on a cash
basis, others had credit needs for acquiring land or
developing their farms. To meet the needs of such
members, it established the Farmers’ Improvement
Bank in Waco, TX, in 1906. Even though it served
many low-resource farmers, FIST’s annual supply pur-
chasing volume was estimated at $50,000 in 1909.
Other projects and services included agricultural edu-
cation and facilities for applying best practices in pro-
ducing eggs, poultry, and swine (Texas State HA).

The success of FIST was partly due to achieving
critical mass by meeting a range of member needs.
Smith coupled the agricultural side of cooperation
with the Village Societies’ home and community
improvement work. The letterhead on FIST stationery
stated its purpose: "What We Are Fighting For: The
Abolition of the Credit System. Better Methods of
Farming. Cooperation. Proper Care of the Sick and
Dead. Improvement and Beautifying of our Homes"

6



(Washington, henceforth, BTW, V.5, 4). In other words,
its activities covered services from better living to dig-
nity in death.

In the early 20th century, many associations were
organized by black church leaders and provided a
range of community services for education, health
benefits, funerals, and credit services for buying land
and establishing homes. They often had religious
names, such as "Good Samaritans" or the "Order of
Moses." They operated with member dues and control
as in mutual insurance associations or shared-service
cooperatives (Ellison, 9-15).

Prior to the Depression, the largest type of self-
help association in terms of membership and financial
assets was often cooperatives for providing funeral
and burial services for predominantly black rural and
some urban residents. Members paid monthly assess-
ments and accumulated benefit certificates over time.
Many of these cooperatives were federated into orga-
nizations that covered fairly large geographic areas.
One of them had members in seven states. Some had
accumulated several million dollars in assets by 1931
(Ellison, 13).

The growth and formal structure of the funeral
cooperatives did not carry over to farmer coopera-
tives. Outside the Alliance experience and FIST, farmer
cooperatives were mostly of an informal and ad hoc
variety. Their informality reflected the limited com-
mercial opportunities and unequal market access
available to black farmers during the first half of the
20th century. A formal and countervailing-power type
of marketing cooperative of black farmers was not tol-
erated in the pre-civil rights era. Vocational agriculture
teachers and county agents often provided leadership
and management of informal cooperatives (Pitts, 21).
Their purposes were limited to making seasonal bulk
purchases of farm supplies, organizing street markets,
or handling occasional surpluses that farmers could
not sell or consume on their own.

The most direct strategies for the pursuit of inde-
pendent farming in the early 20th century were pro-
jects for coordinated land purchase and contiguous
settlements of small farmers.

By the late 19th century, a few prosperous black
communities emerged in the South and in other parts
of America (Grim). Booker T. Washington studied and
wrote about some of the most successful rural commu-
nities, pointing to them as examples of economic
uplift. Mound Bayou, MS, founded in 1887, became
famous for establishing black-owned businesses and
independent farms, and governance entirely by its
black residents (BTW, V9, 307-20).

B. T. Washington promoted land purchasing pro-
grams that influenced future rural development strate-
gists. He was a major public figure and widely
respected by political and business leaders such as
President Theodore Roosevelt and Andrew Carnegie.
He used his many connections to raise startup capital
for several settlement projects. His first project focused
on improvement for tenant housing. In the 1890s, the
Tuskegee Institute received a grant from a Boston phil-
anthropist to establish a revolving loan fund for home
improvements. This grant contributed to tenant well-
being, but the program always required new funding
because the economics of most tenant production con-
tracts did not generate sufficient earnings to capitalize
the program (Harlan, 213).

In future projects, Washington sought a kind of
hybrid plan for satisfying investor interests with a tar-
get rate of return and philanthropic interests by help-
ing black farmers establish independent farm enter-
prises. In the late 1890s, he and supporters debated
various alternatives for financing and managing a pro-
ject for land acquisition by small black farmers. The
experience of FIST in applying cooperative organiza-
tion prompted consideration of the idea of organizing
a "co-operative land association" with stock subscrip-
tions and application of a cooperative system for pro-
duction (Zabawa, 465-69). Yet, when this project was
implemented in 1901 as the Southern Improvement
Company (SIC), the cooperative dimension was left
out. Nevertheless, SIC intended to be a practical way
for black farmers to obtain ownership of land.

SIC was capitalized by a group of northern phil-
anthropist entrepreneurs and managed by a Tuskegee
graduate. A 4,000-acre tract of land was purchased
and subdivided. The business plan included housing
and small-acreage farms for purchase with relatively
low mortgage interest rates. Project revenue was gen-
erated primarily by cotton and cottonseed sales that
were exclusively handled by agents for SIC
(Anderson, 114). Historical research on SIC offers con-
flicting views about its success.9 The project worked
well when cotton prices were high, but after condi-
tions worsened, individual farm holdings foreclosed
by 1919 (Zabawa, 467).
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9 See Harlan; Zabawa and Warren for an appraisal of the SIC’s
positive impact, while Anderson, who used different archival
sources, argues that it became exploitative of the farmers.
Washington wrote in glowing words about the accomplishments
of the SIC in a magazine article in 1911, but died before farm
earnings plummeted and undermined the project (BTW, V10, 605-
06).



Washington initiated another land project in 1914
that was earmarked for Tuskegee graduates who
lacked family farm ownership. An 1,800-acre tract was
purchased by a group of investors, led by a Tuskegee
trustee. The Tuskegee Farm and Improvement
Company, also called Baldwin Farms, basically fol-
lowed the same operating procedures as SIC (BTW,
309-10). Unfortunately this project was started as the
cotton market entered a period of low prices and boll
weevil problems. A community of independent black
farmers sustained operations until 1949 (Zabawa, 467-
69).

The most successful strategy for independent
farming in the early 20th century was crop diversifica-
tion to build self-sufficiency. Washington regarded this
as a way for black farmers to avoid the problems of
dependence on cotton and indebtedness from crop
liens. He influenced the development of the black
extension agent system and the content of what was
promoted to farmers. Much of this influence was car-
ried forward by Thomas M. Campbell, a student and
assistant to Washington at Tuskegee. Campbell was
the first farm extension agent to be appointed by
USDA, and over his career from 1906-53 he was the
predominant leader of the black extension agent ser-
vice (Jones).

In addition to crop diversification, information
on preserving farm-grown foods was disseminated by
agents as a way to develop self-sufficiency and insula-
tion from white commercial society. Black extension
agents initially focused their efforts on farmers who
owned enough land for independent operating, but
depending on the receptiveness of planters, they
increasingly promoted gardening by sharecroppers
(Zellar, 432- 438).

Washington knew about cooperatives but did not
embrace them as an appropriate strategy for black
farmers, at least under the prevailing economic condi-
tions and political power structure. Extension agents
coordinated occasional group purchasing or joint-sell-
ing efforts but did not systematically disseminate
knowledge for formal cooperative development. 

During the years of the New Deal, Campbell
seized the opportunity to establish a cooperative at the
Tuskegee Institute to serve as a model of this method
of self-help (Jones, 53). Prior to the 1960s and apart
from a few New Deal programs, the Federal
Government offered negligible assistance and encour-
agement of cooperatives for black farmers.

Of the three directions for developing indepen-
dent farming, self-sufficiency with crop diversification
had a more immediate and lasting impact at the time

than cooperatives or coordinated land purchase initia-
tives. Increased self-sufficiency would help to reduce
dependency on cotton, but with the exception of
tobacco-growing regions, there were insufficient alter-
natives for involvement in and experience with a more
commercial type of farming. In any case, crop diversi-
fication away from cotton was gradual and not uni-
formly adopted. As late as 1964, the Census of
Agriculture reported that about half of the black
farmer population produced cotton.

The period of the 1920s and 1930s was a water-
shed for many tenant farmers and sharecroppers. A
combination of steadily increasing mechanization and
economic depression forced a major reduction in the
demand for farm labor in the South (Appendix Table
2). Natural disasters in the late 1920s and major com-
modity price declines increased the role of govern-
ment in the farm economy. In 1929, the Federal Farm
Board was established to sanction and direct market
intervention by farmer membership associations, pri-
marily nationwide or regional cooperatives.

The onset of the Depression in 1933 triggered an
expansion of the interventionist role of government in
agriculture through the administering of commodity
payment subsidies directly to individual farmers.
USDA policies abated a market process of land
turnover to would-be independent farmers by restrict-
ing the entry of new producers and reducing incen-
tives for many landowners to quit farming. In retro-
spect, the apolitical approach advocated by Booker T.
Washington was to prove especially disadvantageous
to black farm operators with the increased politiciza-
tion of agriculture that the New Deal inaugurated.10

New Deal Agriculture

The New Deal was for the most part a bad deal
for black farmers. Under the Agricultural Adjustment
Act (AAA) of 1933, cotton was supported by restrict-
ing acreage and guaranteeing minimum prices. The
immediate impact of reduced cotton acreage was dis-
placement for many black and white tenants and
sharecroppers. There were also cases of landlords who
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10 Washington tolerated a temporary acceptance of
disfranchisement that he believed would change in step with
economic progress of blacks (Harlan, viii ; Lutwack, 146-47).
Though tolerating disfranchisement and segregation, he took a
behind-the-scenes activist role in fighting debt peonage because
of its direct interference with economic opportunity (Daniel 1972,
67).



did not distribute the share of payments that belonged
to their tenants or sharecroppers (Woofter, 67; Fite,
141-2; Daniel 1985, 101-4). The New Deal also marked
a significant increase of government services, for
which distribution was controlled by politically con-
nected groups in rural communities. For much of the
South, this system resulted in diminished access to ser-
vices for many blacks which, as alleged in recent law-
suits against USDA, persisted into recent years
(Pigford).

Another unintended consequence of the AAA
was to raise entry barriers to farm ownership.
Numerous studies estimate that commodity price sup-
ports raise the price of farmland by as much as 15 to 20
percent as a national average (Floyd; Ryan). The com-
modity programs are tied to specific lands, which capi-
talizes the future value of the programs into the value
of the land.

Although farmland prices were depressed during
the 1930s, ownership was often not feasible for those,
like many blacks, who had diminished access to AAA
programs. Incentives for land purchases and expan-
sions of farm acreage were increased for those with
access to AAA programs. Census figures show that
between 1930 and 1935, white farm owners and tenant
operators increased farmland acres in the South by 12
percent, or more than 35 million acres. But farmland
acreage owned by nonwhite farmers declined by more
than 2.2 million acres, from 37.8 million to 35.6 million,
during the same period. White farmers with full own-
ership in the South increased by 13 percent or 139,646
between 1930 and 1935, and white part-owners
increased by 8 percent or 15,299. Nonwhite full-owners
of farmland increased by 6 percent or 9,617 between
1930 and 1935, but part-owners decreased by 13 per-
cent or 5,571. During the same 5-year span, white ten-
ants increased by 145,763, while nonwhite tenants
decreased by 45,049. These divergent changes may
have reflected differences in access to subsidies
(Appendix Table 2).

The increased entry by whites into farming
appears to have been at least partly policy induced
because it occurred during a period of acreage reduc-
tion for cotton and low commodity prices. The gains in
land values from commodity price supports accrued
once it became evident that these programs would per-
sist. For those who added to their land holdings dur-
ing the Depression, the benefits were gained once
acreage restrictions for cotton and other program crops
were eased or lifted. Future inducements to expand
farming acreage would especially jeopardize much of
the land owned by black farmers that was adjacent or

near white farms. The AAA programs and continued
supporting of prices in farm policy raised barriers to
land ownership for black farmers and limited their
opportunities to either stay in farming or achieve the
status of operating as independent farmers. Yet, farm
policy is only one of several institutional factors that
have worked against ownership of land by black farm-
ers, and these have been examined in various studies
and investigations (see Gilbert; and Associated Press).

New Deal policymakers did not neglect displaced
tenants and croppers. Subsistence relief and resettle-
ment programs were offered for these farm operators
and their families during the mid-1930s. Such pro-
grams functioned more as a holding action for the
unemployed than in addressing the economics of
excess labor supply in southern farming. But during
1935-41, the programs of the Resettlement Admin-
istration, followed by the Farm Security
Administration (FSA), were a substantial government
effort to help tenants become independent farmers and
to use cooperatives (Knapp 1973, 299-316; Baldwin,
193-211). Lending programs were established to enable
tenants to purchase farmland and machinery. By ana-
lyzing creditworthiness, these programs tried to target
those with the most capability to farm efficiently.

Displaced tenants and sharecroppers, who were
selected for participation in some of the resettlement
programs, were in effect offered an opportunity to
develop as independent farmers. In many cases newly
settled farms were in contiguous areas. Such commu-
nities provided a basis for establishing cooperatives,
which FSA actively promoted and operated. These
cooperatives included both traditional farm supply
purchasing and marketing, but also a range of shared
services. The latter included associations for joint own-
ership of farm machinery and breeding stock
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(Baldwin, 203). These initiatives represented an aware-
ness of the needs of new entrants to farming, of oppor-
tunities for farm ownership, and of the potential role
of cooperatives in rural development, which had been
put aside during the initial years of launching the
AAA programs.

Many tenants lacked sufficient farming assets,
equipment, and skills to qualify for land purchase
loans, a problem that the FSA sought to address by
implementing two types of cooperatives — farm pro-
duction and land-lease. The former projects failed due
to insufficient property rights incentives (Knapp 1973,
316). But land-lease cooperatives used a more individ-
ual-based incentive system. These cooperatives
received loans for leasing entire plantations that were
subdivided into family farms for subleasing to mem-
bers. They also operated the plantation cotton gin and
other facilities on a cooperative basis, in addition to
farm supply purchasing. By 1940, there were 31 land-
lease cooperatives, with 949 black and 750 white farm
families (Knapp 1973, 313).

An alternative program involved lending for the
acquisition of large tracts of land and subdividing
them into individually owned family farms. It fol-
lowed a plan similar to the projects promoted by
Washington 30 years earlier, but this time with govern-
ment support. FSA implemented 10 or more black set-
tlements that were designed for family farm owner-
ship. The Tuskegee Institute assisted the Prairie Farms
in Macon County, AL, in developing a community
infrastructure. The Prairie Farms community included
a cooperative for purchasing and machinery sharing
and a K-12th grade school (Zabawa, 480-3). Prairie
Farms shut down in the 1950s.

FSA programs for farm ownership and coopera-
tive development were phased out after 1941 although
shared services, particularly farm machinery sharing
cooperatives, were actively supported during World
War II (Sharing). In fact, 32 farm machinery coopera-
tives were reported to be active in black communities
of North Carolina throughout the 1940s (Pitts, 35).
These programs likely contributed to the increase in
farm ownership in the South between 1940 and 1945
(Appendix Table 2). Knapp’s general assessment of the
FSA initiative toward cooperatives was that the gov-
ernment was too directly involved and idealism often
crowded out the practical experience needed for long-
term sustainability (Knapp 1973, 316).

Some of the cooperatives organized by these pro-
grams lasted for several years after 1941. A 1946 sur-
vey showed that only 16 percent of the 25,543 coopera-
tives organized under FSA programs had gone out of

business (Baldwin, 203). Many closed during 1950-59,
the 10-year span with the largest rural exodus in the
Nation’s history (Appendix Table 3). This period was
also the turning point from increasing to decreasing
numbers of cooperatives in the United States (Mather).
Yet the Mileston Farmers Cooperative that was estab-
lished in Tchula, MS, by the FSA programs continues
to serve its members today.

The establishment of cooperatives through gov-
ernment initiative in FSA programs contributed to
knowledge about how individuals can work together
in organizing agricultural purchasing and marketing.
The FSA programs also applied the ideas for land
acquisition and community planning that Washington
had promoted. The elapse of these programs in 1941
and the post-war exodus from farming (Appendix
Table 3) ended a phase of cooperative development,
but made room for more enduring and grass roots
approaches in the future.

The Civil Rights Movement 
and Cooperatives

The civil rights movement emboldened many
black farmers to join cooperatives. It may have also
provoked more discrimination by white-owned busi-
nesses against black farmers in commercial dealings.
But, discrimination in some cases induced cooperative
formation. In a time of interracial tensions, bulk pur-
chasing of farm supplies or assembling member prod-
ucts for consolidated transactions enabled black farm-
ers to minimize the frequency of their individual
interactions with white merchants and product bro-
kers. Cases of this mechanism are documented, where
farmers’ access to supplies or markets were blocked
when they were known to be members of the National
Association for the Advancement of Colored People
(NAACP).

In 1956, black farmers in Clarendon County, NC,
organized the Clarendon County Improvement
Association to circumvent discrimination due to their
NAACP membership. It provided small loans, farm
supplies, and services. When area gins would not
accept cotton from black farmers, the cooperative
transported it to distant facilities for ginning (Daniel
2000, 247). Circumventing discrimination was also the
purpose of forming the Grand Marie Vegetable
Producers Cooperative, Inc., in Louisiana in 1965, after
brokers boycotted some growers for their civil rights
activities (Marshall, 51).

10



While cooperatives helped reduce members’
exposure to potential racial discrimination in commer-
cial dealings, the formation of associations elicited
antagonism and reprisals from racist business owners.
The Clarendon association lost access to credit from
local banks, but it was able to borrow from the
NAACP and also received funds from the United
Automobile Workers for purchasing farm machinery
(Daniel 2000, 247). One of the largest and most widely
publicized black cooperatives to emerge in the late
1960s was South West Alabama Farmers Cooperative
Association (SWAFCA). It encountered numerous boy-
cotts from local businesses and discriminatory actions
from politicians.11

The civil rights movement had a direct influence
on cooperative formation by introducing the critical
element of leadership. Black farmers were receptive to

cooperatives, but getting organized was often difficult
because many potential members lacked the training
and resources. As in the past, county or university
extension agents provided the initiative and leadership
for informal or ad hoc cooperation, but many civil
rights leaders wanted to help develop cooperatives of
a formal and more visible type.

Many initiators of cooperative development were
religious leaders, continuing a tradition of churches
taking an active role in community building. For
example, the Rev. Francis X. Walter founded the
Freedom Quilting Bee cooperative in Alabama in the
early 1960s. Father A. J. McKnight organized the
Southern Consumers Cooperative (SCC) and several
credit unions during the 1960s-1970s (Marshall, 37-40).

Father McKnight also contributed significant
institutional development for black cooperatives with

the founding of the Southern Consumers Education
Foundation (SCEF) in 1961. His work drew attention
and support from the Cooperative League of the USA
(CLUSA), the Credit Union National Association
(CUNA), and other national organizations.12 Along
with some foundations, they helped establish the
Southern Cooperative Development Program (SCDP)
in 1967. It offered cooperative education and technical
assistance to cooperatives and credit unions located
primarily in Louisiana, Mississippi, and Alabama.
After two years in operation, SCDP realized a need to
focus assistance on a group of 25 associations, rather
than spreading its resources on new cooperative devel-
opment (Marshall, 42).

The Federation of Southern Cooperatives (FSC)
was also founded in 1967, organized by representa-
tives from 22 cooperatives across the South (Federation

1992, 7-9). Its director was Charles Prejean, who, like
Father McKnight, was involved with improving adult
literacy and realized the importance of concrete inter-
ests and tasks such as cooperative participation in
helping people develop their economy (Bethell, 4). FSC
had common purposes with SCDP but was more
encompassing in its plan of action. For a brief period
in the early 1970s, SCDP combined with the FSC as a

11

11 SWAFCA had been approved for an Office of Economic
Opportunity (OEO) grant, but in June 1967 Alabama Governor
Lurleen Wallace vetoed it. Sargent Schriver, the director of the
OEO, overrode the veto (Marshall 48; Bethell, 6).

12 Father McKnight was inducted into the Cooperative Hall of Fame
in 1987.

Table 1 —Federation of Southern Cooperatives membership, 1969

Agricultural Credit Unions Consumer Othera Total

States co-ops members co-ops members co-ops members co-ops members co-ops members

AL 2 1,825 6 2,784 3 230 3 2,789 14 7,398
MS 5 1,875 1 500 3 1,080 8 1,482 17 4,937
LA 3 290 4 1,833 -- -- 1 2,050 8 4,183
Otherb 14 1,992 5 801 9 1,720 13 578 41 5,091
Total 24 5,982 16 5,918 15 3,030 25 4,303 80 --

a Other cooperatives include handicraft, small industry, and fishing.
b Other states are Arkansas, Florida, Georgia, Kentucky, Missouri, North Carolina, South Carolina, Tennessee, Texas, Virginia, and West

Virginia.



lending unit for cooperatives. It was renamed the
Southern Cooperative Development Fund (SCDF) but
has operated separately since the mid-1970s.

FSC encompassed a comprehensive range of ser-
vices for rural community development, including
help for farmers to secure their ownership of land and
operating independence. The scope of FSC programs
for training, consulting, and research, as well as capital
for land and business project development, has
required financial assistance, including grants from
government and private foundations.

Founded by 22 cooperatives, FSC had 80 mem-
bers after only two years. By the mid-1970s, it had 130
cooperative members (Voorhis, 212). Table 1 is a con-
densed version of FSC membership data in 1969 as
published in a study by Marshall and Godwin. The
total membership is not reported because some mem-
bers belonged to more than one cooperative. The FSC
draws from 14 states, but over time Alabama and
Mississippi have consistently accounted for much of
its membership.

The challenges in promoting cooperatives for
black farmers were demonstrated by the experience of
SWAFCA. It was the largest cooperative in FSC’s ini-
tial membership. It was established in 1967 with 1,800
farm families. SWAFCA epitomized the spirit of the
civil rights movement in asserting freedom from dis-
crimination and pursuit of economic uplift for poor
families. Its initial membership grew out of discus-
sions among black cotton farmers who wanted to
diversify into vegetable crops but needed a marketing
outlet. A large-scale membership campaign was
included in voter registration drives and in the Selma-
to-Montgomery "March for Freedom" in 1965 (see
Appendix Table 1). Civil rights workers and organiza-
tions such as the National Sharecroppers Fund and
CLUSA participated in its formation (Marshall, 46).

SWAFCA achieved some marketing successes,
despite harassment from some white politicians and
business leaders. Although members were predomi-
nantly black, SWAFCA’s vegetable marketing pro-
grams attracted membership from some white farmers
(Voorhis, 96). Nevertheless, it encountered problems in
establishing durable cooperative programs. Marshall
and Godwin observed that its management was not up
to serving such a relatively large membership. They
noted, "… members had very limited understanding of
cooperative principles" (Marshall, 47-9). FSC worked
diligently to bolster management and cooperative edu-
cation deficiencies, but market access problems and
sustaining the involvement of SWAFCA’s large mem-
bership continually weakened the organization.

During the mid-1970s, SWAFCA attempted to
shift its focus from marketing vegetables to producing
gasohol. The late Albert Turner, who was a civil rights
leader and an experimental engineer, led this endeav-
or.13 In the 1970s he developed a system for using corn,
vegetables, and organic residues supplied by members
for producing gasohol. He adapted a pickup truck to
run on gasohol and drove from Alabama to
Washington, DC, to promote his plans. His proposals
also included feed byproducts and methane from cat-
tle waste for generating electricity. These projects were
appealing to the membership, but were denied fund-
ing from government agencies.14 By the mid-1980s,
SWAFCA terminated its operations. Some of its assets
were transferred to another farmer association.

The civil rights movement also reinvigorated
land purchasing for small farms, yet land retention
became a more urgent issue for independent black
farmers. During the late 1960s, churches and other
groups were independently making purchases of rela-
tively small tracts of land for self-sufficient farm settle-
ments. In other cases, a few cooperatives purchased
small tracts of land for market production by mem-
bers. Both FSC and SCDP assisted in those projects
(Marshall 59).

In the late 1960s, several Alabama tenant farmers
were evicted after they won a lawsuit for their share of
USDA price support payments. They formed the
Panola Land Buyers Association to combine their
efforts for finding and acquiring farmland. With finan-
cial assistance from several individuals and groups
throughout the U.S., Panola and FSC jointly purchased
a 1,164-acre tract of land near Epes, AL, in the mid-
1970s. Panola members built homes on part of it, while
FSC established a training center and demonstration
farm on the remaining part (Federation 1992, 25-26;
Bethell, 6-8).

The Emergency Land Fund (ELF) was organized
in 1971 to assist black farmers in Mississippi and
Alabama with problems they faced in retaining land.
By the 1970s, displacement of tenants was abating, but
land loss by black farmers continued. While assistance
for land purchasing was provided, ELF’s major thrust
was to provide legal, tax, and estate planning advice.

12

13 Albert Turner was the Alabama director of the Southern Christian
Leadership Conference (SCLC). He was a leader of voter
registration drives and confronted considerable danger in these
activities during the 1960s. He was chosen by the SCLC to lead the
mule train that carried Dr. Martin Luther King in the funeral
procession.

14 This information was provided by John Zippert of the FSC/LAF.



ELF established a grass-roots network of citizens,
called the County Contacts System, who were trained
in identifying farmers in their counties who were in
danger of having to sell their land. When owners were
notified of pending problems, ELF followed up with
legal and other technical assistance (Wood 21).

Over time, County Contacts personnel developed
a system that paralleled the county extension service
of land-grant universities. But the information they
provided was more relevant to the economic survival
of small farmers. During the 1960s, the USDA con-
trolled much of the content that moved through uni-
versity channels of extension, including the black
extension service. In one instance, an initiative for
training on cooperatives for black farmers was blocked
(Equal Opportunity, 47). By contrast, County Contacts
personnel covered not only information directly relat-
ed to managing land ownership and rights, but also on
marketing strategies to generate more economic value
from the land. ELF generated much of this information
from its demonstration farms and greenhouses (Wood,
22-23).

ELF received Federal funding in 1977 to establish
land cooperative associations. The land cooperatives
operated like credit unions as member savings institu-
tions but were designed to help farmers finance con-
tinued ownership of their lands in times of financial
pressure. ELF also spawned several other organiza-
tions with a similar mission of land retention. In 1985
the Federation of Southern Cooperatives and the ELF
combined to form the FSC/LAF (Land Assistance
Fund).

FSC/LAF’s educational programs and concern
for land ownership carry on the tradition of Booker T.
Washington. But in its commitment to cooperatives,
FSC/LAF is more reminiscent of Robert Lloyd Smith
and FIST. In contrast to earlier initiatives, the
FSC/LAF leadership recognized the indispensability
of civil rights to achieving the goals of prosperous and
independent farming. FSC/LAF brought farmers
together in cooperatives for a unified voice to influ-
ence development of more favorable, equal-access
public policies (Marshall, 3-4).

Melding civil rights with cooperative develop-
ment has led to some outside criticism and to periodic
disruptions in funding of FSC/LAF programs (Bethell;
Campbell). Even supporters of civil rights regarded
the multiplicity of objectives in cooperatives like
SWAFCA as impractical for cooperative business effec-
tiveness (News 1969). In retrospect, progress on civil
rights has turned out to be slower than was anticipat-
ed in the 1960s. Its incompleteness disadvantaged

many black farmers and cooperatives. But the cooper-
ative system established by FSC/LAF has contributed
to identifying and eliminating discriminatory prac-
tices.15

Recent court decisions and USDA reforms have
the potential for creating a new chapter of more
progress for black farmers (Civil Rights, USDA). Ralph
Paige, the executive secretary of the FSC/LAF,
observed: "Black farmers and all other others who are
recipients of government services deserve nothing less
than justice at the hands of government officials.
Perhaps now some healing can begin and Black farm-
ers can work toward becoming an integral part of
American agriculture" (Zippert, 152). One of the
avenues for progress is to assist black farmers in
greater use of formal cooperative methods and proce-
dures. Some of the challenges for and progress by
black farmers in applying cooperative business prac-
tices and establishing value-added businesses are
reviewed in the next section.

Promoting Independent Farm Enterprise
Through Cooperatives

Marketing and purchasing practices of black
farmers for most of the 20th century have centered on
local dealings where trusting relationships were sup-
ported. During this time, black extension agents initi-
ated informal associations or ad hoc cooperatives for
seasonal activities such as harvesting, assembling
products, and bulk purchasing of farm supplies (Pitts,
21). The acceleration of cooperative development in
the 1960s witnessed many associations continuing the
informal approach of the pre-civil rights era while
some of the civil rights-inspired cooperatives emerged
with a more progressive market access and value-
added orientation. The former cooperatives are more
tied to historical experience, while the latter have been
building new organizational strategies to develop and
maintain independent farming.

FSC/LAF currently has about 75 cooperatives
and credit unions. The majority are predominantly
black rural cooperatives and credit unions in the

13

15 Legislation such as the Minority Rights Act in the 1990 Farm Bill
and the favorable ruling in the recent anti-discrimination case
against USDA are visible signs of the political and legal gains that
have been made. Several studies by the U.S. Commission on Civil
Rights have documented the discrimination and inadequacy of
USDA services to black farmers (Equal Opportunity in Farm
Programs; The Decline of Black Farming).



South. Some nonmember cooperatives and credit
unions work with FSC/LAF State associations or with
universities. Table 2 lists these organizations by type
and location in a few of the major states and for the
South in total.

Eleven of the 50 agricultural cooperatives report-
ed are not members of FSC/LAF. Some have devel-
oped with assistance from the Arkansas Economic
Corporation, an organization with similar objectives
and services as the SCDF and FSC/LAF. While these
50 cooperatives have a formal organizational structure
and status, there are an unreported or undocumented
number of informal or ad hoc cooperatives.

Recent survey-based research in the lower
Mississippi Delta region (Scott) and in Southeastern
States (Onunkwo) have shown that most black farmers
have had experience with cooperatives in the past and
are aware of their potential benefits. Much of this
experience, however, was confined to the informal
type of cooperatives (Scott).16 Although most of these
associations are defunct, they had lasting influence on
the preferences black farmers express about what they
want from cooperatives.

Membership size of most cooperatives in the
southeastern states ranged between 15 to 20 farmers,
while membership size surveys for the Mississippi
Delta states revealed fewer than 30 members per coop-
erative on average. A preference for smaller and local
membership cooperatives was indicated among a sam-
ple of black farmers in South Carolina. They preferred
smaller membership cooperatives because of ease of
communications and in organizing meetings
(Onunkwo, 16).

Leadership has played a critical role in both
informal and formal types of black farmer coopera-
tives. In informal cooperatives, leadership provides the
cohesion and coordination that would otherwise be
established in part by written membership agree-
ments, bylaws, and business plans. Many of the infor-
mal cooperatives that depended on leadership from
black extension agents have disappeared. In recent
years, the black extension service has been merged into
the general agricultural extension system. Changes in
its program have reduced the extent of past outreach
to farmers (Scott).

Many of today’s extant cooperatives are held
together by strong leadership from one or just a few
members.17 Of the informal type of cooperative, bulk
seed purchasing is the most common service to persist
over time. Member involvement in these associations,
while lacking the equity capital commitment of the
standard cooperative model, has been an in-kind type,
based on volunteers for carrying out services
(Onunkwo,18). But volunteerism cannot sustain most
cooperatives that seek improved market access and
value-added operations.

The experience of FSC/LAF staff and the recent
survey research have identified weaknesses in cooper-
ative education regarding transition to formal coopera-
tive organization and operations. The pre-civil rights
ad hoc cooperatives did not provide this type of educa-
tion and experience. Thus, many aspects of the human
and social capital that make farmer cooperatives work
did not have enough opportunity to fully develop in
many rural black communities in the South.

For most of the 20th century, many black farmers
sought to protect their independence and ownership of
land by diversifying away from cotton and relying on
local sales of fruits and vegetables to citizens in their
communities. One cooperative operates today with
help from fellow parishioners of a church. Parishioners
volunteer for harvesting and packing, as well as pro-
viding a large share of consumer purchases (Rotan). A
1996 farmer survey in south-central Alabama observed
a predominance of local selling of fruits, vegetables,
and livestock where other potential higher-value mar-
kets could be developed (Tackie, 50). A concern for
protecting independence can sometimes work against
long-run sustainability of independent farming if a
more commercialized and remunerative system of
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Table 2—Black cooperatives and credit unions in the
South

Location Agricultural co-ops Credit Unionsa Other co-opsb Total

AL 6 6 6 18
MS 11 3 3 17
GA 7 3 4 14
SC 11 0 3 14
Otherc 15 7 5 27
Total 50 19 21 90

a Includes only black credit union members of FSC/LAF.
b Other cooperatives include handicraft, small industry, fishing,

housing, and day-care.
c Other states are Arkansas, Florida, Kentucky, Louisiana,

Missouri, North Carolina, South Carolina, Tennessee, and Texas.

16 The research report by Scott and Dagher is in a draft stage, so
references will just refer to Scott, without page numbers.

17 Edgar Lewis (USDA/RBS), who has worked with some of these
cooperatives over several years, offered this observation.



marketing does not develop.
Without better prospects, younger
generations of black farmers will
increasingly seek economic opportu-
nities outside farming.

Some cooperatives, particularly
many members of FSC/LAF, have
made progress in commercialization
and value-added operations. The
founders anticipated long-term
needs in both the areas of coopera-
tive education and in coordinating
local production. They have helped
member cooperatives introduce and
coordinate adoption of various veg-
etable crops to replace cotton.
Obtaining sufficient volume of a new
crop for a marketing program
involves extensive outreach. FSC/LAF’s training cen-
ter and demonstration farm in Epes, AL, is designed
for this type of outreach. When a new vegetable or
fruit crop is identified as suitable for local growing
conditions, FSC provides training in production and
marketing to area farmers. This center has also helped
many young farmers, not only with production tech-
niques, but also with training in cooperative principles
and procedures.

Black farmer cooperatives are increasingly mov-
ing toward value-added activities and market develop-
ment. Several have vegetable packing facilities to serve
supermarket buyers. Others are packing high-value
products like pecans; pepper growers are bottling a
branded hot sauce. Several livestock projects have also
been implemented (FSC/LAF annual report 2000).
The development of Southern Alternatives, a pecan-
marketing cooperative in Georgia, reflects the recent
emphasis on commercialization and expanding market
access. The farmers who formed this cooperative in
1991 were seeking a way to get around the "middle-
men" who procure pecans for the operators of shelling
and processing facilities.

Progress in this direction was started in the mid-
1990s from discussions with Ben Cohen from Ben and
Jerry’s Ice Cream Company. A project director from
that company worked with Southern Alternatives and
the FSC/LAF in developing a business plan. Ben and
Jerry’s established a purchasing agreement with the
cooperative, while a pecan processor in Georgia pre-
pared the quantities needed. This opportunity enabled

the cooperative to expand its direct marketing by
using an array of methods such as e-commerce
(www.southernalternatives.com).

A major challenge in retaining land is to increase
the profitability of farming enough to attract young
farmers. However, the "aging of agriculture" is also
having an impact. The average age of American farm-
ers reached 54.3 years in the last census. In the
Mississippi Delta survey of black farmer cooperatives,
members were on average more than 60 years old. In a
survey from south-central Alabama, almost 50 percent
of limited-resource farmers were between 40 and 54
years old, while almost 32 percent were 65 years and
older (Tackie, 47). Survey results for the southeastern
region found that more than 61 percent of farmer
cooperative members were 50 years or older.

Some of the black farmer cooperatives are taking
a proactive strategy of teaching younger generations
about the rewards of farming. The Beat 4 Cooperative
in Mississippi has an innovative youth program.
Young people participate in a full range of both farm-
ing and marketing activities (FSC/LAF annual report
1994-95). They are also trained in computer applica-
tions for farming and business, which is particularly
appealing to many young people.

An important dimension of profitable farming is
low-cost scale of operation. Surveys indicate that black
farms are relatively small in relation to the average
size of farms. In a survey of 54 black farmers in South
Carolina, about 70 percent farmed 100 or fewer acres
(Onunkwo, 22). In the south-central Alabama survey,
the mean farm size was 138 acres and the median was
40 acres (Tackie, 47). Although these farms are relative-
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ly small, recent census data suggest some consolida-
tion in black land holdings. While farm numbers
declined by 365 between 1992 and 1997 (Appendix
Table 3), during the same period the amount of farm-
land owned by blacks increased by 3.2 percent
(Pennick, 6).

In the recent class action lawsuit against USDA, it
was alleged that in many cases black farmers were
turned away from obtaining loans needed to maintain
ownership of land. In many instances, these lands had
belonged for many decades to black family farmers
(Pigford). Some individuals also experienced delays
when trying to borrow to purchase lands from other
black farmers, while credit for making such purchases
were made available sooner to white farmers. These
instances not only frustrated the opportunity of some
black farmers to expand their scale of operation, but
also increased their concern for the loss to black farm-
ing in general.18

Cooperative consolidation or establishing a
regional organization is another strategy that may
offer efficiency gains and cost reductions for black
farmers (Scott). In one survey of black farmers a major-
ity preferred small-membership cooperatives to large,
but a large majority also wanted a cooperative to offer
a comprehensive set of services (Onunkwo, 27). The
feasibility of delivering services is unlikely without
economies of size. More statewide, multi-state, and
even regional organization of cooperatives would
achieve various economies in providing services and
commercialization strategies. Lack of start-up capital is
likely to be a constraint, but important initial steps
include developing more lines of communication
between growers throughout the South. The FSC/LAF
regularly holds conferences that develop acquain-
tances and communications among black farmers
throughout the South.

An example of consolidation is provided by the
New North Florida Cooperative (NNFC).
When several black farmers in north Florida wanted to
organize a marketing cooperative in 1995, they
received technical assistance from USDA’s Natural
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18 Knowledge of these developments was provided by Edgar Lewis.
Also see the series of investigations by the Associated Press.



Resources Conservation Service (NRCS) and other ser-
vice organizations. The NRCS agent in north Florida
provides on-going leadership and assistance in making
NNFC successful. The cooperative receives, washes,
and packages a variety of fruits and vegetables for
shipment to schools and other institutional markets
throughout their region (Karg; Holmes). As its cus-
tomer base grew, NNFC sought out neighboring black
farming communities in Alabama for increased
sources of supply. This is an example of a multi-state
approach to expanding the membership.

A consolidated structure for black farmer cooper-
atives could reach more customers beyond their com-
munities. A full-time cooperative manager could find
valuable markets for member products. Furthermore, a
manager can provide the communications link
between customers and farmers. Customers may want
certain attributes in produce or in its packing for
which producers can capture value. Black farmers who
operate independently have the flexibility to offer
qualities or features for certain fruits and vegetables
that other systems may not supply. In addition, given
targeted promotion, their produce would have special
appeal to urban consumers. FSC/LAF periodically
coordinates participation in farmers markets for mem-
ber produce in large cities. Start-up costs for an
expanded program, including market promotion, are
relatively high for low-income farmers, but are likely
to be remunerative in the long run.

A major obstacle to applying cooperatives is the
reservations that many black farmers have in regard to
having some of their earnings retained in an associa-
tion as compared to immediate dealing with familiar
individuals, whether they are customers in their com-
munities or a local broker/dealer. Distrust by some
black farmers for more distant commercial relation-
ships and for larger membership cooperatives does not
reflect excessive individualism or a desired indepen-
dence from commercial society. Rather, its source is
likely the experience (which has gradually changed in
recent decades), of being denied equal access to mar-
kets and many government services. A history of dis-
couragement of opportunities for black farmers to
actively and visibly participate as leaders and directors
in community cooperatives may have also weakened
the development of adequate trust in more sophisticat-
ed commercial-type cooperatives.

In addition, a century of often having crop liens
used to undermine their economic independence was
not conducive to developing trust in other types of
commercial dealings, including formal methods of
cooperative marketing such as pooling. Black farmers

are increasingly discovering that as many of the old
barriers fade away, the practices that had developed
around such past constraints can be set aside for new
business opportunities in using cooperatives.

USDA Rural Development Programs
A primary role of USDA’s Rural Development

today is to work with farmers and rural residents to
build cooperatives and other enterprises to increase
farmer income. To be successful in this role, USDA
assistance must be tailored to adapt to the differences
in both individual and community needs and local
conditions. These efforts must be coordinated with
those of a wide range of universities, state and local
governments,  nonprofit organizations and citizen-cen-
tered grassroots organizations. All of these organiza-
tions can play critical roles in the process of rural
development. 

The history of black cooperative development
demonstrates the necessity of recognizing how cultural
and social institutions must be considered in the devel-
opment of economic solutions to the challenges facing
black farmers.

The goal of this report was to gain a more com-
plete understanding of the historic processes and
unique challenges that have faced black farmers as
they have tried to gain operating independence and
viability through use of cooperative tools. This under-
standing enables USDA to develop more effective
strategies and partnerships in addressing those unique
needs and providing the assistance strategies and
methods most directly meeting the needs of black
farmers. 

Many black farmers today have small-scale oper-
ations. Without coordination with other producers to
adopt effective strategies for competing in their local
markets and entering new, more remunerative mar-
kets, opportunities for these farmers will shrink. The
historical challenge of obtaining and holding onto land
is today, more than ever, linked to having marketing
programs and cooperative organizations in place. For
black farmers, a key challenge is to build effective mar-
keting cooperatives that are adequately capitalized
and operating with sound business practices.  

USDA now offers a number of programs that
black farmers can access to assist them in the process
of developing and strengthening cooperative business-
es to increase returns to their farming operations.
USDA’s Rural Business-Cooperative Services (RBS)
provides research, technical assistance and educational
services to farmers involved in cooperatives through a
network of national office and state cooperative spe-
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cialists. Through these programs, USDA staff can work
directly with black farmers and cooperatives to build
stronger business operations.  

RBS’ 1890 Land Grant Program builds capacity
within historically black universities to provide busi-
ness advisory services to minority, small and disad-
vantaged farmers and rural residents.  The Rural
Cooperative Development Grant Program establishes a
network of 20 cooperative development assistance cen-
ters, operating in conjunction with universities and
nonprofit organizations. Several of these centers are
targeted specifically to small and minority farmers.
USDA’s new, Value Added Development Grant pro-
gram provides an opportunity for minority and other
farmers to access grants for business planning and
start up activities and operating capital for new enter-
prises for gaining greater value from the sale of their
agricultural commodities.

Summary

Independent farmers belong to a broad economic
class of owner-operated small businesses. Like other
small businesses, some farmers choose to function as
contractees in an integrated business system with cen-
tralized control of operating decisions. Often, this is
not the result of a choice among alternative ways to
operate, but rather because the producers or small
businesses are newcomers to farming or to an industry,
and integrated firms provide an opportunity for them.
In contrast, farmers who choose to maintain control
over operating decisions are pursuing long-term bene-
fits. Black farmers -- like any others -- want operating
independence for economic prosperity, and not for its
own sake. Their historical experience suggests to many
that their best prospects for long-term prosperity
require independence from white farm managers and
merchant dealers.

During Reconstruction (1867-76), the U.S. govern-
ment attempted to establish an equitable system of
contracting for agricultural production between
landowners and freedmen. By the late 1890s, farm pro-
duction systems in the South increasingly adopted
sharecropping and financing secured with crop liens.
The decline of civil rights for black citizens under the
Jim Crow laws supported a command and control sys-
tem of farm contracting that often left little room for
performance incentives and opportunities to acquire
land. Nevertheless, many planters prior to the 1920s
sold parcels of land to their tenants as incentives for
productive and efficient farming.

Booker T. Washington became a leading advocate
and developer of programs to help blacks become
independent farmers. Best known for his educational
initiatives, he also promoted land-tract purchases for
subdivision into small family farms. This approach
influenced later government programs and strategies
during the civil rights movement. Washington also
influenced the Black Extension Service to promote a
shift from cotton to fruits, vegetables, and livestock.
While he did not promote cooperatives, other black
leaders did. Experiences with black farmer coopera-
tives prior to the 1920s helped keep the idea in circula-
tion. Black Extension Service agents regularly initiated
informal cooperatives, but opportunities for develop-
ing formal organizations were limited by the overall
impact of restricted civil rights.

The advent of the New Deal farm programs was
a major setback to the efforts of many black farmers to
obtain land. The institutionalizing of commodity price
supports contributed to concentration of land owner-
ship and reduced opportunities for would-be farmers,
especially blacks, to enter the business of farming.
Furthermore, small tracts of land that an earlier gener-
ation of planters had sold to black farm operators
became desirable under the price support programs
for a later generation to reclaim. In addition, for many
years, USDA services were not equally available to
assist black farmers with credit programs for purchas-
ing land from neighboring black farmers or from estate
sales. Consequently, many black farmers have strug-
gled to stay in business without equal opportunity to
increase the scale of their farming operations.

Civil rights leaders emphasized the application of
cooperatives to strengthen independent farmers. While
the civil rights movement eliminated the Jim Crow
laws, lingering effects of discrimination were manifest-
ed in the diminished trust that many black farmers
had toward commercial trade or business dealings
beyond local market sales. This lack of trust has ham-
pered efforts to develop cooperative marketing pro-
grams, especially when the latter generate added bene-
fits only in return for delivery commitments and
delayed payments. But, FSC/LAF and university pro-
grams have provided black farmers with training in
the applications of cooperatives. FSC/LAF has also
helped cooperatives improve market access and has
assisted black farmers in land retention since the late
1960s. USDA Rural Development is also assisting
cooperatives and value-added enterprise by black
farmers.

Cooperatives have taken a prominent role in
enhancing the operating independence of black farm-
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ers. This emphasis has not been paralleled in the main-
stream tradition of farmer cooperatives. Members of
those cooperatives have in the past guided manage-
ment to maximize earnings without pursuing any
deliberate strategies to develop technologies or mar-
keting systems that expand potential advantages of
independent farming.

The population of independent farmers is declin-
ing through farm consolidations and through contract-
ing systems that diminish decision-making require-
ments of farmers. As this trend continues, the
usefulness of cooperatives, as well as the capacity of
farmers to organize them, will decline. If farmers are
motivated to maintain operating independence, coop-
eratives will develop strategies for production and
marketing systems that use the advantages of coordi-
nated but decentralized decisions. The distinctive
characteristic of cooperatives is in having a member-
ship of independent farmers, and correspondingly,
their natural source of competitive advantage is
derived from augmenting that entrepreneurial inde-
pendence. This pursuit reflects the same goal that has,
under much different historical circumstances, been of
central importance to black farmers for decades.
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Appendix Table 1—A chronology for the history of development of black farmer cooperatives, 1865-1965.

1865-69 Emancipation and the Freedman’s Bureau—new terms and relationships for agricultural production.
Churches assume a lasting role in community building and social cohesion.

1867-76 Reconstruction
1875 Congress passes Civil Rights Bill guaranteeing equal access to public accommodations regardless of

race.
1877 Withdrawal of remaining Federal troops.
1878 Beginning of black "exoduster" migrations to Kansas and the West.
1883 U.S. Supreme court declares Civil Rights Law of 1875 unconstitutional.
1886-92 Farmers Alliance and the Colored Farmers Alliance and Cooperative Union.
1890 Second Morrill Act establishes black land-grant colleges. Mississippi constitution marks the begin-

ning of Jim Crow laws – disenfranchisement and segregation.
Robert Lloyd Smith organizes the Farmers’ Improvement Society of Texas.

1891 Cotton pickers strike – divisive for the Alliance movement.
1896 Plessy v. Ferguson, U.S. Supreme Court declares "separate but equal" public facilities to be constitu-

tional.
1900-19 Commodity price improvements and prosperity for black farm owners, while severe conditions for

tenants and sharecroppers increases their involvement in unions. Tuskegee participation in pro-
grams for land purchase and resale to small farmers in new settlement communities.

1920-32 Period of recessions and natural disasters.
1933 Agricultural Adjustment Act cotton acreage reduction (plow-up). Southern Tenant Farmers Union

calls public attention to the plight of displaced tenants andsharecroppers.
1937 Bankhead-Jones Farm Tenant Act establishes the Farm Security Administration.
1941 Termination of the cooperative development programs of the Farm Security Administration.
1946 Farmers Home Administration replaces the Farm Security Administration for rural development

services, but discontinues the programs for applying cooperatives to meet development needs.
1954 Brown v. Board of Education, U.S. Supreme Court strikes down the "separate but equal" doctrine

that it upheld since 1896. This decision is a catalyst for the civil rights movement, although many
earlier developments contribute as well: including President Truman’s policy of integrating the mili-
tary, which improved interracial relationships among Korean War veterans.

1963 March on Washington, D.C., and Dr. Martin Luther King’s "I have a dream…"speech.
1964 Civil Rights Act of 1964 strengthens right of equal opportunity for all.
1965 On March 7 civil rights leaders and supporters march from Selma to the state capital in

Montgomery, AL, to protest continued suppression of voting rights. The march includes voter regis-
trations and membership signups for the farmer cooperative, SWAFCA. Violent intervention by
State troopers alarms national government leaders.On August 6, President Johnson signs Voting
Rights Act that provides for Federal Government intervention in states that limit voting from racial
groups. On August 20, Economic Opportunity Act is passed that establishes the Office of Economic
Opportunity (OEO) to conduct the "war on poverty."

Sources: James Oliver Horton, and Lois E. Horton. 2001. Hard Road to Freedom. New Brunswick, NJ: Rutgers University Press, and Anthony
Lewis. 1965. Portrait of a Decade. New York: Bantam Books.
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Appendix Table 3—Farm operators in the U.S. by race, 1900 to 1997

Year Total Black White Other

1900 5,739,657 746,717 4,970,129 22,811
1910 6,365,822 893,370 5,440,619 31,833
1920 6,453,991 925,708 5,498,454 29,829
1930 6,295,103 882,850 5,372,578 39,675
1940 6,102,417 681,790 5,377,728 42,899
1950 5,388,437 559,980 4,801,243 27,214
1959 3,707,973 272,541 3,423,361 12,071
1964 3,157,857 184,004 2,957,905 15,948
1969 2,730,250 87,393 2,626,403 16,454
1974 2,314,013 45,594 2,254,642 13,777
1978 2,257,775 37,351 2,199,787 20,637
1982 2,240,976 33,250 2,186,609 21,117
1987 2,087,759 22,954 2,043,119 21,686
1992 1,925,300 18,816 1,881,813 24,671
1997 1,911,859 18,451 1,864,201 29,207

Source:  Census of Agriculture. Selected years. Washington, DC: Bureau of the Census
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U.S. Department of Agriculture
Rural Business–Cooperative Service

Stop 3250

Washington, D.C. 20250-3250

Rural Business–Cooperative Service (RBS) provides research,

management, and educational assistance to cooperatives to

strengthen the economic position of farmers and other rural

residents. It works directly with cooperative leaders and

Federal and State agencies to improve organization,

leadership, and operation of cooperatives and to give guidance

to further development.

The cooperative segment of RBS (1) helps farmers and other

rural residents develop cooperatives to obtain supplies and

services at lower cost and to get better prices for products they

sell; (2) advises rural residents on developing existing

resources through cooperative action to enhance rural living;

(3) helps cooperatives improve services and operating

efficiency; (4) informs members, directors, employees, and the

public on how cooperatives work and benefit their members

and their communities; and (5) encourages international

cooperative programs. RBS also publishes research and

educational materials and issues Rural Cooperatives magazine.

The U.S. Department of Agriculture (USDA) prohibits

discrimination in all its programs and activities on the basis of

race, color, national origin, gender, religion, age, disability,

political beliefs, sexual orientation, and marital or family

status. (Not all prohibited bases apply to all programs.)

Persons with disabilities who require alternative means for

communication of program information (braille, large print,

audiotape, etc.) should contact USDA’s TARGET Center at

(202) 720-2600 (voice and TDD).

To file a complaint of discrimination, write USDA, Director,

Office of Civil Rights, Room 326-W, Whitten Building, 14th and

Independence Avenue, SW, Washington, D.C. 20250-9410 or

call (202) 720-5964 (voice or TDD). USDA is an equal

opportunity provider and employer.
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TABLE 4. Number of Negro and Other Nonwhite Farm Operators, by Regions 
and States: 1900 to 1964 

[Nonwhite operators other than Negro include Indian, Japanese, Chinese, Filipino, Hawaiian, and other nonwhite races] 

Region 
and State 1964 1959 

ted States. 184,004 272,541 

The North •• 3,032 4,855 
The South •• 180,418 267,008 
The West .•• 554 678 

New England: 
Maine ••.•••••••• 5 9 
New Hampshire ••• 2 1 
Vermont •••••.••• 2 5 
Massachusetts ••• 42 49 
Rhode Island ••.• 1 -
Cormecticut •..•• 16 19 

Middle Atlantic: 
New York •••••••• 117 127 
New Jersey •••••• 139 225 
Pennsy 1 vania •••• 110 161 

East North Central: 
Ohio •••••••••••• 496 636 
Indiana •••..•.•• 143 195 
Illinois ......•• 277 439 
Michigan •••••••• 488 775 
Wisconsin .•.•.•• 26 50 

West North Central: 
MiMesota ••.••.• 29 55 
Iowa., .••.•.• , •. 39 66 
Missouri •••••••. 835 1,684 
North Dakota ••.. 6 11 
South Dakota ••.• 10 21 
Nebraska •.•••••• 8 17 
Kansas •.••••.• ,. 241 310 

South A t1antic: 
Delaware .•...••. 109 172 
Maryland ••.••.•• 1,714 2,1:32 
Virginia •••.•••• 11,583 15,629 
West Virginia ••• 88 142 
North Carolina •• 27,442 41,023 
South Carolina •• 19,582 30,"5.3 
Georgia •••••.•.• 11,233 20,163 
Florida ••..•.•.• 2,812 3,664 

East South Central: 
Kentucky" ••.•..•• 2,465 3,327 
Teimessee ••...•• 10,624 15,018 
Alabama •.•••..•• 20,936 29,206 
Mississippi ••••• 37,543 55,174 

West South Central: 
Arkansas •••..••• 8,573 14,654 
Louisiana •...••• 12,272 17.,686 
Oklahoma ••.••••• 1,953 2,633 
Texas •••..•••••• 11,489 15,432 

Mountain: 
Montana ••••••••• 14 9 
Idaho ••••••••••• 15 21 
Wyoming •• o o• ••• o 9 8 
Colorado •• o ••••• 27 33 
New Mexico •.• , •. 14 32 
Arizona. o ••••••• 33 39 
Utah •••••••••••• 4 9 
Nevada •••...•••• 4 2 

Pacific: 
Washington •••..• 54 55 
Oregon .•••• o. o •• 26 27 
California •...•• 337 443 
Alaska ..•.•••.•• 5 -
Hawaii •••••••••• 12 (') 

NA Not avallab1e. 
1Does not include Alaska and Hawaii. 
2 Included with all other races. 

1954 

(NA) 

6,946 
459,907 

{NA) 

10 
2 
4 

46 
3 

31 

175 
394 
223 

965 
270 
683 
915 

63 

50 
67 

2,541 
19 
26 
24 

435 

230 
3,076 

24,294 
343 

63,388 
54,460 
39,205 

6,050 

4,290 
21,266 
45,996 

101,249 

30,983 
33,446 
4,172 

27,459 

14 
5 
4 

53 
20 
67 

3 
2 

64 
28 

543 
{NA) 
(NA) 

Negro operators 

1950 1940 1930 1920 

559,980 681,790 882,852 925,710 

7, 702 8,898 11,104 9,380 
551,469 672,214 870,936 915,595 

809 678 812 735 

17 13 15 13 
3 2 6 14 
8 12 22 28 

89 451 63 103 
2 5 9 19 

27 40 33 65 

150 152 148 245 
447 438 372 531 
259 319 353 451 

920 1,092 1,229 1,616 
310 373 461 570 
822 783 893 892 
745 634 427 549 

66 44 55 47 

50 29 27 33 
88 118 109 

3,214 3,686 5,844 2,824 
26 4 10 26 
31 27 40 47 
25 25 38 63 

412 681 941 1,135 

322 625 807 872 
3,595 4,052 5,275 6,228 

28,527 35,062 39' 598 47,690 
368 671 490 504 

69,029 57,428 74,636 74,849 
61,255 61,204 77,331 109,005 
50,352 59,l27 8,6, 787 130,176 
7,473 9,731 11,010 12,954 

4,882 5,546 9,104 12,624 
24,044 27,972 35,123 38,181 
57,205 73,338 93,795 95,200 

122,709 159,256 182,578 161,001 

40,810 57,011 79,556 72,275 
40,599 59,556 73,734 62,036 
5,910 8,987 15,172 13,403 

34,389 52,648 85,940 78,597 

12 14 21 31 
8 14 16 23 
4 12 12 17 

43 56 78 148 
34 58 82 32 
62 90 87 32 
1 8 5 61 
4 4 3 5 

64 74 73 79 
15 21 9 15 

562 327 424 290 
- - - 1 

(') (2) 2 1 

Nonwhite operators other than Negro 

1910 1900 1964 1959 1954 1950 19t',O 1930 1920 

(NA) 746,717 15,948 18,290 {NA) 25,937 41,714 38,548 28,574 

12,052 14,016 1,100 1,074 1,517 2,601 3,804 4,852 3,823 
880,836 732,362 4,160 4,591 5,309 7,621 8,052 10,751 7,319 

(NA) 339 10,688 12,625 (NA) 15,715 29,858 22,945 17,432 

28 24 1 1 2 2 5 2 -
14 10 3 2 - 2 - 2 -
20 8 - - 1 3 - - -

103 87 6 3 15 10 30 1 18 
40 28 - - - 2 - 2 1 

105 107 2 1 1 2 5 4 10 

295 443 74 111 201 225 415 312 305 
472 469 19 24 46 33 10 12 4 
543 585 14 5 10 19 3 10 -

1,948 1,966 28 13 19 19 7 8 -
785 1,043 24 16 12 11 7 14 2 

1,422 1,486 21 11 16 8 2 1 1 
640 626 39 28 42 52 127 134 184 
48 58 66 57 74 157 260 261 616 

29 31 44 32 47 97 265 218 174 
187 200 17 14 49 11 39 36 -

3,656 4,950 34 21 13 18 4 17 2 
22 18 131 140 297 575 589 791 517 
67 17 466 459 541 1,184 1,714 2,700 1,565 
96 78 73 92 82 109 258 232 321 

1,5:32 1, 782 38 44 49 62 64 95 103 

922 817 13 25 14 70 - - -
6,332 5. 859 12 12 9 9 J 3 l 

48,039 44,795 38 79 66 71 28 75 96 
707 742 4 4 - 4 - 1 -

64,456 53,996 2,484 2,974 3,520 3,523 2,840 2,237 1,41 
96,712 35} )!h 34 1,1 39 87 103 94 5 

.122,554 82,822 6 9 5 5 5 2 11 
14,698 13,521 20 20 35 33 27 33 -

11,709 11,227 18 17 1 11 1 - 4 
38,300 33,883 36 35 9 17 3 15 1 
110,38" 94,069 15 60 36 89 26 34 3 

164,488 128,351 172 249 314 380 284 310 218 

63,578 46,978 22 17 37 31 14 23 7 
54,819 58,096 28 17 27 57 28 36 23 
13,209 1 6,353 1,117 954 1,110 3,108 4,585 7' 765 5,322 
69,816 65,472 141 78 8"1 126 105 123 187 

29 21 464 366 479 792 1,062 1,163 1,032 
13 9 329 242 378 452 552 682 485 
19 ·2 154 179 249 219 291 251 152 
81 58 205 245 323 385 346 523 405 
48 14 286 777 1,429 1,750 5,506 3,263 1,843 
12 15 308 362 613 1,033 8,139 3,866 614 
11 11 170 204 243 324 669 56.3 353 

6 3 133 121 167 353 422 308 214 

77 55 609 661 691 812 1,433 1,276 1,187 
27 14 383 430 497 475 602 674 558 

159 135 3,719 4,052 4,099 4,122 6,403 5,048 6,196 
{NA) - 2 1 (NA) - 25 8 2 

7 2 3,926 4,985 (NA) 4,998 4,408 5,320 4,391 

1910 1900 

(NA) 22,811 

5 ,an 5,024 
9,305 8,308 

(NA) 9,479 

1 5 
1 -
- -

21 23 
1 -
8 2 

644 342 
4 1 
3 6 

2 3 
20 19 

3 3 
306 347 
543 462 

264 341 
14 27 
10 3 

721 1,316 
2,741 1, 78S< 

366 251 
159 84 

- 1 
2 1 

75 39 
1 -

1,200 868 
26 20 

5 4 
23 5 

21 11 
8 12 

56 14 
249 328 

15 5 
60 64 

7,462 16,872 
102 64 

1,167 307 
392 586 
46 171 

493 15 
2,100 1,404 
3,191 1, 788 

265 232 
155 170 

1,048 1,035 
600 537 

2,919 1,472 
(NA) -

3,560 1,762 

761 
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TABLE 4. Number of Negro and Other Nonwhite Farm Operators, by Regions 
and States: 1900 to 1964 

[Nonwhite operators other than Negro include Indian, Japanese, Chinese, Filipino, Hawaiian, and other nonwhite races] 

Region 
and State 

1964 1959 

Un~ ted States. 184,004 272,541 

The North •• 3,032 4,855 
The South •• 180,418 267,008 
The West .•• 554 678 

New England: 
Maine ••.•••••••• 5 9 
New Hampshire ••• 2 1 
Vermont •••••.••• 2 5 
Massachusetts ••• 42 49 
Rhode Island ••.• 1 -
Cormecticut •..•• 16 19 

Middle Atlantic: 
New York •••••••• 117 127 
New Jersey •••••• 139 225 
Pennsy 1 vania •••• 110 161 

East North Central: 
Ohio •••••••••••• 496 636 
Indiana •••..•.•• 143 195 
Illinois ......•• 277 439 
Michigan •••••••• 488 775 
Wisconsin .•.•.•• 26 50 

West North Central: 
MiMesota ••.••.• 29 55 
Iowa., .••.•.• , •. 39 66 
Missouri •••••••. 835 1,684 
North Dakota ••.. 6 11 
South Dakota ••.• 10 21 
Nebraska •.•••••• 8 17 
Kansas •.••••.• ,. 241 310 

South A t1antic: 
Delaware .•...••. 109 172 
Maryland ••.••.•• 1,714 2,1:32 
Virginia •••.•••• 11,583 15,629 
West Virginia ••• 88 142 
North Carolina •• 27,442 41,023 
South Carolina •• 19,582 30,"5.3 
Georgia •••••.•.• 11,233 20,163 
Florida ••..•.•.• 2,812 3,664 

East South Central: 
Kentucky" ••.•..•• 2,465 3,327 
Teimessee ••...•• 10,624 15,018 
Alabama •.•••..•• 20,936 29,206 
Mississippi ••••• 37,543 55,174 

West South Central: 
Arkansas •••..••• 8,573 14,654 
Louisiana •...••• 12,272 17.,686 
Oklahoma ••.••••• 1,953 2,633 
Texas •••..•••••• 11,489 15,432 

Mountain: 
Montana ••••••••• 14 9 
Idaho ••••••••••• 15 21 
Wyoming •• o o• ••• o 9 8 
Colorado •• o ••••• 27 33 
New Mexico •.• , •. 14 32 
Arizona. o ••••••• 33 39 
Utah •••••••••••• 4 9 
Nevada •••...•••• 4 2 

Pacific: 
Washington •••..• 54 55 
Oregon .•••• o. o •• 26 27 
California •...•• 337 443 
Alaska ..•.•••.•• 5 -
Hawaii •••••••••• 12 (') 

NA Not avallab1e. 
1Does not include Alaska and Hawaii. 
2 Included with all other races. 

1954 

(NA) 

6,946 
459,907 

{NA) 

10 
2 
4 

46 
3 

31 

175 
394 
223 

965 
270 
683 
915 

63 

50 
67 

2,541 
19 
26 
24 

435 

230 
3,076 

24,294 
343 

63,388 
54,460 
39,205 

6,050 

4,290 
21,266 
45,996 

101,249 

30,983 
33,446 
4,172 

27,459 

14 
5 
4 

53 
20 
67 

3 
2 

64 
28 

543 
{NA) 
(NA) 

Negro operators 

1950 1940 1930 1920 

559,980 681,790 882,852 925,710 

7, 702 8,898 11,104 9,380 
551,469 672,214 870,936 915,595 

809 678 812 735 

17 13 15 13 
3 2 6 14 
8 12 22 28 

89 451 63 103 
2 5 9 19 

27 40 33 65 

150 152 148 245 
447 438 372 531 
259 319 353 451 

920 1,092 1,229 1,616 
310 373 461 570 
822 783 893 892 
745 634 427 549 

66 44 55 47 

50 29 27 33 
~9 88 118 109 

3,214 3,686 5,844 2,824 
26 4 10 26 
31 27 40 47 
25 25 38 63 

412 681 941 1,135 

322 625 807 872 
3,595 4,052 5,275 6,228 

28,527 35,062 39' 598 47,690 
368 671 490 504 

69,029 57,428 74,636 74,849 
61,255 61,204 77,331 109,005 
50,352 59,l27 8,6, 787 130,176 
7,473 9,731 11,010 12,954 

4,882 5,546 9,104 12,624 
24,044 27,972 35,123 38,181 
57,205 73,338 93,795 95,200 

122,709 159,256 182,578 161,001 

40,810 57,011 79,556 72,275 
40,599 59,556 73,734 62,036 
5,910 8,987 15,172 13,403 

34,389 52,648 85,940 78,597 

12 14 21 31 
8 14 16 23 
4 12 12 17 

43 56 78 148 
34 58 82 32 
62 90 87 32 
1 8 5 61 
4 4 3 5 

64 74 73 79 
15 21 9 15 

562 327 424 290 
- - - 1 

(') (2) 2 1 

Nonwhite operators other than Negro 

1910 1900 1964 1959 1954 1950 19t',O 1930 1920 

(NA) 746,717 15,948 18,290 {NA) 25,937 41,714 38,548 28,574 

12,052 14,016 1,100 1,074 1,517 2,601 3,804 4,852 3,823 
880,836 732,362 4,160 4,591 5,309 7,621 8,052 10,751 7,319 

(NA) 339 10,688 12,625 (NA) 15,715 29,858 22,945 17,432 

28 24 1 1 2 2 5 2 -
14 10 3 2 - 2 - 2 -
20 8 - - 1 3 - - -

103 87 6 3 15 10 30 1 18 
40 28 - - - 2 - 2 1 

105 107 2 1 1 2 5 4 10 

295 443 74 111 201 225 415 312 305 
472 469 19 24 46 33 10 12 4 
543 585 14 5 10 19 3 10 -

1,948 1,966 28 13 19 19 7 8 -
785 1,043 24 16 12 11 7 14 2 

1,422 1,486 21 11 16 8 2 1 1 
640 626 39 28 42 52 127 134 184 
48 58 66 57 74 157 260 261 616 

29 31 44 32 47 97 265 218 174 
187 200 17 14 49 11 39 36 -

3,656 4,950 34 21 13 18 4 17 2 
22 18 131 140 297 575 589 791 517 
67 17 466 459 541 1,184 1,714 2,700 1,565 
96 78 73 92 82 109 258 232 321 

1,5:32 1, 782 38 44 49 62 64 95 103 

922 817 13 25 14 70 - - -
6,332 5. 859 12 12 9 9 J 3 l 

48,039 44,795 38 79 66 71 28 75 96 
707 742 4 4 - 4 - 1 -

64,456 53,996 2,484 2,974 3,520 3,523 2,840 2,237 1,41 
96,712 35} )!h 34 1,1 39 87 103 94 5 

.122,554 82,822 6 9 5 5 5 2 11 
14,698 13,521 20 20 35 33 27 33 -

11,709 11,227 18 17 1 11 1 - 4 
38,300 33,883 36 35 9 17 3 15 1 
110,38" 94,069 15 60 36 89 26 34 3 

164,488 128,351 172 249 314 380 284 310 218 

63,578 46,978 22 17 37 31 14 23 7 
54,819 58,096 28 17 27 57 28 36 23 
13,209 1 6,353 1,117 954 1,110 3,108 4,585 7' 765 5,322 
69,816 65,472 141 78 8"1 126 105 123 187 

29 21 464 366 479 792 1,062 1,163 1,032 
13 9 329 242 378 452 552 682 485 
19 ·2 154 179 249 219 291 251 152 
81 58 205 245 323 385 346 523 405 
48 14 286 777 1,429 1,750 5,506 3,263 1,843 
12 15 308 362 613 1,033 8,139 3,866 614 
11 11 170 204 243 324 669 56.3 353 

6 3 133 121 167 353 422 308 214 

77 55 609 661 691 812 1,433 1,276 1,187 
27 14 383 430 497 475 602 674 558 

159 135 3,719 4,052 4,099 4,122 6,403 5,048 6,196 
{NA) - 2 1 (NA) - 25 8 2 

7 2 3,926 4,985 (NA) 4,998 4,408 5,320 4,391 

1910 1900 

(NA) 22,811 

5 ,an 5,024 
9,305 8,308 

(NA) 9,479 

1 5 
1 -
- -

21 23 
1 -
8 2 

644 342 
4 1 
3 6 

2 3 
20 19 

3 3 
306 347 
543 462 

264 341 
14 27 
10 3 

721 1,316 
2,741 1, 78S< 

366 251 
159 84 

- 1 
2 1 

75 39 
1 -

1,200 868 
26 20 

5 4 
23 5 

21 11 
8 12 

56 14 
249 328 

15 5 
60 64 

7,462 16,872 
102 64 

1,167 307 
392 586 
46 171 

493 15 
2,100 1,404 
3,191 1, 788 

265 232 
155 170 

1,048 1,035 
600 537 

2,919 1,472 
(NA) -

3,560 1,762 
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TABLE 3. Number of Farms by Color and by Tenure of Operator, and Land in 
Farms by Tenure of Operator, by Regions and States: 1880 to 1964 

Region and year All farm ope �a tors 

'l:otal W hite 

United States 
1964 ............ 3,15?,85? 2,957,905 
1959 ............ 3,710,503 3,419,672 
1954 •••••••••••• 4,782,416 4,298,766 
1950 •••.•••••••• .5

.,
388,437 4,802,520 

1945 •••••••••••• 5,859,169 5,169,954 
1940 ............ 6,102,417 5,378,913 
1935 ............ 6,812,350 5,956,795 
1930 .••••••••••• 6,295,103 5,373,703 
1925 ............ 6,371,640 (') 
1920 ............ 6,453,991 5,499,707 
1910 •••••••••••. 6,361,502 5,440,619 
1900 ............ 5,739,657 4,970,129 
1890 ............ 4,564,641 (!IA) 
1880 .••••••.•••• 4,008,907 (NA) 

The North 
1964 ............ 1,479,581 1,475,449 
1959 •• •••••••••• 1,715,441 1,709,512 
1954 ............ 2,043,092 2,034,629 
1950 ••••.••••••• 2,268,066 �i,'2:57,763 
1945 ............ 2,483,578 2,470,049 
1940 .••.•••••.•• 2t579,959 2,567,257 
1935 ............ 2,819,468 2,802,801 
1930 .•.••••.•••• 2,561,785 2,545,829 
1925 ............ 2,741,243 (') 
1920 ...••••••••• 2,763,406 2,750,203 
1910 .•••.••••••• 2,890,618 2,872,734 
1900 .••.•.•••••• 2,$74,07,3 2,855,033 
1890 •••••••••••• 2,582,391 (NAl 1880 •••••••••••• 2,394,107 (NA 

The South 
1964 ............ 1,372,732 1,188,154 
1959 ............ 1,645,949 1,374,350 
1954 ............ 2,316,607 1,851,391 
1950 ............ 2,6.52,423 2,093,333 
1945 •••••••••••• 2,88l,D5 2,215,722 
1940 ............ 3,007 ,l.?0 2,326,904 
1935 ............ 3,421,923 2,606,176 
1930 ............ J,223,816 2,342,129 
1n, ............ 3,131,418 2,299,963 
1920 •••• •••••·•• 3,206,664 2,283,750 
1910 ............ 3,09'7,547 2,207,406 
1900 ............ 2,620,391 1,879,721 
1890 •••••••••••• 1,836,372 (NA) 
1880 ............ 1 1531,CYl? (NA) 

The West 
1964 ............ 305,544 294,302 
1959 ............ 349,lD 335,810 
1954 ............ 422,717 412,746 
19,0 ............ 467,948 451,424 
1945 ............ 494,456 484,183 
1940 ............ 515,288 484,752 
1935 ............ 570,959 547,818 
1930 ............ 509,502 485,745 
1925 ............ 498,979 (2) 
1920 ••••••.••••• 483,921 465,754 
1910 •••••••••••• 373,337 360,479 
1900 ............ 245,193 235,375 
1890 ••••••.••••• 145,678 (NA) 
1880 ............ 83,723 (NA) 

NA Not available� 1Managers included with owners. 2Available for South only. 

756 

Non-
white 

199,952 
290,831 
483,650 
585,917 
689,El5 
723,504 
855,555 

921,400 
(') 

954,284 
920,883 
769,526 

(NA) 
(NA) 

4,132 
5,929 
8,463 

10,303 
D,529 
12,702 
16,667 

15,956 
(') 

13,203 
17,884 
19,040 

(NAl (NA 

184,578 
271,599 
465,216 
559,090 
665,413 
680,266 
815,747 

881,687 
831,455 
922,914 
890,141 
740,6?0 

(NA) 
(NA) 

11,242 
13,303 

9,971 
16,524 
10,273 
30,536 
23,141 

23,757 
(') 

l8,167 
12,858 

9,818 
(NA

l (NA 

Nwnbe:r of farms 

OwnerS 
M,m. 

All rull 
agers 

Part 

2,600,l.38 1,818,2'4 ?81,884 17,798 
2,929,862 2,118,783 811,079 20,668 
3,593,884 2,736,951 856,933 20,647 
3,917,336 3,091,666 825,670 23,646 
3,961,863 3,301,361 660,502 38,885 
3,700,993 3,085,491 6l5,502 36,501 
3,899,091 3,210,224 688,867 48,104 
3,570,161 (NA) (NA) 56,131 
3,868,332 3 13131490 554,842 40,700 
3,926,654 (NA) (NA) 68,583 
3,948,722 3,354,897 593,625 58,104 
3,6'4,158 3,202,643 451,515 59,213 13,269,728 (NA) (NA) (NA) 12,964,306 (NA) (NA) (NA) 

1,222,568 824,558 398,010 5,702 
1,373,089 960,165 412,924 6,355 
1,616,414 1,189,549 426,665 6,835 
1,780,283 1,366,118 414,165 8,436 
1,844,871 1,460,320 384,551 17,297 
1,760,576 1,437,958 322,618 15,957 
1,900,704 1,521,961 378,743 20,765 
1,768,206 1,413,923 354,283 25,093 
1,954,011 l,649J092 304,919 19,102 
1,945,206 1 1641,640 303,566 38,982 
2,091,434 1,749,267 342,167 33,683 2,087,828 1,794,216 293,612 32,737 12,011,462 

(
NA

l :(NAl (NA! 11,935,072 (NA (NA (NA 

1,112,112 808,500 303,612 7,120 
1,255,778 942,264 313,514 9,203 
l,610,863 1,265,797 345,066 9,396 
1,737,122 1,411,123 325,999 9,9?9 
1,702,663 l,5091056 193,607 13,193 
1,544,297 1,327,690 216,607 'l:l,580 
1,574,666 1,339,946 234,720 15,782 

1,415,675 1,190,683 224,992 17,:358 
1,519,193 1,333,429 185,764 10,926 
1 1.597,225 1,405,762 191,463 18,318 
1,544,511 1,329,390 215,121 16,284 
1,370,482 1,237,114 133,368 18,765 1lil30,029 (NA) (NA) (NA' 

977,229 (NA) (NA) (NA) 

265,458 185,196 80,262 4,976 
300,995 216,354 84,641 5,110 
366,607 281,605 85,002 4,416 
399,931 314,425 85,506 5,231 
414,329 331,985 82,344 8,395 
396,120 319,843 76,277 6,964 
423,721 348,317 75,404 11,557 
386,280 (NA) (NA) 13,680 
395,128 330,969 64,159 10,672 
384,423 (NA) (NA) 11,283 
312,777 276,240 36,537 8,137 
195,848 171,313 24,535 7,711 1128,237 

(!!Al 
(NA) (NA) 172,005 (NA (NA) (NA) 

Land in farms P,;n,. 
(acres) Per- cent 

cent of 
of land 

All All farm ten- in 
Full owners Part owners Managers All tenants ten-tenants operators a.ncy 

ant 
faniS 

539,921 1,110,187,000 318,876,209 533,043, 590 113,360,779 144, 906,422 17.l Ll,l 759,9?3 1,123,507,574 348, 596, 060 498,274,934 109,848,097 166,788,483 20.5 14.8 1,167,885 1,158,191,511 395,544,319 4'70,229,980 99,845,547 192,571,665 24.4 16.6 
1,447,455 1,161,419,720 419,108,646 422,811,633 107,295,661 212,203,780 26.9 18.) 
1,858,421 l,141,615,364 412,357,893 371,251,483 106,)71,802 251,634,186 31.7 22.0 
2,364,923 1,065,113,774 382,183,912 300,781,781 68,938,849 313,209,232 38.8 29.4 
2,865,155 1,054,515,111 390,977,830 266,070,714 60,664,260 336,802, 307 42.l 31.9 
2,668,811 990,111,984 619 179 971 63,626,120 307,305,893 42.4 vl.O 
2,462,608 924,319,352 419,445,827 196,889,692 43,096,946 264,886,887 38.6 28.? 
2,458,554 956,676,612 (NA) (NA) (NA) (NA) 38.l (NA) 2,354,676 878,798,325 464,923,315 133,631,302 53,730,865 226,512,843 37.0 25.8 
2,026,286 841,201, 546 431,507,203 124,956,065 89,665,821 195,072,457 35.3 23.2 
1,294,913 623,218,619 

\::!l 
(NAl (NA

l 
(NA) 28.4 (NAl 1,024,601 536,081,835 (NA (NA (NA) 25.6 (NA 

251,311 415,069,162 137,187,044 191,441,740 11,967,369 74,453,009 17.0 17.9 
335,997 421,439,668 147,605,156 177,695,486 7,204,878 88,934,148 19.6 21.1 
419,843 434,476,967 161,990,220 166,139,515 6,714,420 99,632,812 20., 22.9 
479,347 440,827,903 174,824,614 153,936,857 8,091,548 103,974,884 21.l 23.6 
621,410 447,715,207 170,047,750 143,654,478 9,5!ki2� 124,431,057 2,.0 27.8 
803,426 435,088,27? 162,406,6771 113,029,209 7,568,055 152,084,336 31.l 35.0 
897,999 441,952,525 169,966,250 108,940,902 9,149,943 153,895,430 n.s 34.8 

768,486 425,709,428 168,902,689 104 ,45? ,194 9,098,163 143,251,382 30.0 33.7 
768,130 414,182,467 189,164,0)14 i 86,003,161 6,638,561 132,376,651 28.0 32.0 
779,218 432,271,951 205,119/583 83,691,765 11,849,900 131,610,703 28.2 30.4 
765,501 413,483,256 216,225,071 76,171,507 10,161,051 110,925,627 26.5 26.8 
753,508 382,758,563 213,068,427 64,712,469 11,159,088 93,818,579 26.2 24,5 
570,929 319,330,519 

i:!l 
(NA) (NA

l 
(NA

l 
22.1 (NAl 459,035 274,967, ?97 (NA) (NA (NA 19.2 (NA 

253,500 346,228,336 l,29,361,702 145,721,136 26,086,502 45,058,996 18.5 D.O 
380,968 357,448,086 144,422,250 134,949,233 25,763,347 52,313,256 23.l 14.6 
696,348 386,289,000 l$,595,674 124,534,509 27,637,754 66,520,963 30.l 17.2 
905,322 393,215,174 173,612,385 108,324,264 29,833,702 81,244,823 34.l 20.7 

1,)65,279 377,794,713 178,119,140 71,402,276 29,057,457 99,215,836 40.4 26.3 
1,449,293 370,168,461 153,366,144 65,515,205 28,274,122 123,012,990 48.2 33.2 
1,831,475 376,206,201 159,114,836 50,934,376 25,220,965 140,936,024 53.5 37.5 
1,790,783 343,086,418 145,204,233 44,895,880 27,562,477 125,423,828 55.5 36.6 
1,601,299 3<4,189,399 166,928,584 38,132,094 16,431,404 102,697,317 ,1.1 31.? 
1,591,121 350,121,833 i.81,653,185 38,948,4?1 22,441,164 107,079,013 49.6 30.6 
1,536,752 354,452,860 194,190,589 36,424,640 24,666,028 99,171,603 49.6 28.0 
1,231,144 362,036,351 182,421,818 40,693,350 51.,305,944 87,615,239 47.0 24.2 

706,343 256,605,867 (NA) (NA) (NA) (NA) 38.5 (NA) 
553,848 234,919,786 (NA) (NA) (NA) (NA) 36.2 (NA) 

35,110 348,889,502 52,327,463 195,880,714 75,286,908 25,394,417 11.5 7.3 
43,008 344,619,820 56,568,654 185,630,215 76,879,872 25,541,079 12.J 7.4 
51,694 337,425,544 65,958,425 179,555,856' 65,493,373 26,417,890 12.2 7.8 
62,786 327,376,643 ?0,471,647 160,550,512 69,370,411 26,984,073 13.4 8.2 
71,732. 316,105,444 64,191,003 156,194,727 67,732,423 27,987,291 14., 8.9 

112,204 259,857,036 66,411,091 122,237 ,367 33,096,672 38,111,906 i1.8 14.7 
135,681 236,356,385 61,896,744 106,195,436 26,293,352 41,970,853 23.3 l?.8 
109,542 221,316,138 155,719 975 26,965,480 38,630,683 21.5 17.5 

93,179 185,947,486 63,353,.149 TL1;;.;..;,1-,,.n 20,026,981 29,812,919 18.7 16.0 
88,215 176,282,828 (NA) (NA) (NA) (NA) 18.2 (NA) 
52,423 110,862,209 54,507,655 21,035,155 18,903,786 16,415,filJ 14.0 14.8 
41,634 96,406,632 36,016,958 19,550,246 27,200,789 13,638,639 17.0 14,l 
17,641 47,282,233 (NA

l 
(!!A) (NA) 

(NAl 
12.1 (NA) 

11,718 26,194,252 (NA (NA) (NA) (NA 14.0 (NA) 
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Focusing on the extent and quality of services

rendered to Negro rural families by the agencies of the Department of
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conferences and interviews with program administrators and experts
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to the Cooperative Extension Service (CES), the Farmers Home
Administration (FHA), the Soil Conservation Service (SCS), and the
Agricultural Stabilization and Conservation Service (ASCS) include:
(1) that in the CES many thousands of Negro farmers are denied access
to services provided to white farmers which would help them to
diversify, increase production, achieve adequate farming operations
or train for off-farm employment; (2) that Negroes, with few
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LETTER OF TRANSMITTAL

THE UNITED STATES COMMISSION ON CIVIL RIGHTS,

Washington, D.C., February 27,1965.
THE PRESIDENT

THE PRESIDENT OF THE SENATE

THE SPEAKER OF THE HOUSE OF REPRESENTATIVES

SIRS:

The Commission on Civil Rights presents to you this report
pursuant to Public Law 85-315, as amended.

This report is a study of selected programs of the U.S. Depart-
ment of Agriculture designed to alleviate problems among the rural
population, and, in particular, among the rural population of the
South. The Commission has found serious matters of concern
and need for corrective action, but it is heartening to note the in-
creasing awareness among Department officials of the need for
change.

We urge your consideration of the facts presented and of the
recommendations for corrective action.

Respectfully yours,

JOHN A. HANNAH, Chairman
EUGENE PATTERSON, Vice Chairman
MRS. FRANKIE M. FREEMAN
ERWIN N. GRISWOLD

REV. THEODORE M. HESBURGH, C.S.C.

ROBERT S. RANKIN
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PREFACE

The U.S. Commission on Civil Rights is a temporary, independ-
ent, bipartisan agency established by Congress in 1957 and directed
to

Investigate complaints alleging that citizens are being de-
prived of their right to vole by reason of their race, color,
religion, or national origin, or by reason of fraudulent
practices;
Study and collect information concerning legal developments
constituting a denial of equal protection of the laws under the
Constitution;
Appraise Federal laws and policies with respect to equal pro-
tection of the laws;
Serve as a national clearinghouse for information in respect to
denials of equal protection of the laws; and
Submit reports, findings, and recommendations to the Presi-
dent and the Congress.

Pursuant to its statutory mandate, the Commission has conducted
studies of programs administered by many agencies of the Federal
Government. These studies have considered activities of the De-
partments of Labor, Defense, Interior, Commerce, and Health,
Education, and Welfare; and of the Housing and Home Finance
Agency, Atomic Energy Commission, National Science Founda-
tion, Federal Aviation Agency, and the President's Committees on
Government Employment and on Government Contracts. Re-
ports containing detailed findings and recommendations in the
various areas of Commission study have been submitted to the
Congress and the President.'

' 4 Catalog of Publications of the U.S. Commission on Civil Rights and of its State
Advisory Committees is available from the Commission. All printed Commission pub-
lications are available at Government Printing Office depository libraries throughout the
country or from the U.S. Commission on Civil Rights Library on interlibrary loan.
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The Commission has not previously appraised the programs
administered by the Department of Agriculture, though the 1960
report Equal Protection of the Laws in Public Higher Education
touched briefly on the subject. The Commission decided to review
the programs and policies of the Department with respect to denials
of equal protection of the laws because of the importance of these
programs and policies to the rural population of our nation and
their direct relevance to the problems of rural poverty.

From the outset the objective of the study was to determine
whether there are discriminatory policies, practices, or patterns
inherent in the administration of selected programs which result
in the denial of Federal benefits to persons because of their race or
color. It is not the purpose of this study to pursue individual
complaints of discrimination or to document particular instances
of equality of opportunity; nor is it the function of the Commission
to evaluate basic agricultural policies of the Federal Government.

Instances of discrimination revealed by Commission staff inves-
tigations were brought to the attention of the Department of Agri-
culture and the Department has taken measures to correct some of
the abuses and inequities reported. Following the passage of the
Civil Rights Act of 1964, Secretary Freeman convened a meeting
of State directors and top administrative personnel of Department
agencies. At this meeting he stated that he expected agencies to
comply with the letter and the spirit of the Civil Rights Act and to
develop immediate programs of affirmative action for its implemen-
tation. Individual administrators of agencies within the Depart-
ment subsequently met with State officials to explain to them the
requirements of the Act.

Certain regulations implementing the Act have now been issued
and other policy changes are being formulated. It is yet too early
to assess fully the effect of these recently adopted policies.

viii
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METHODS OF STUDY AND
DEFINITIONS

This study focused on the extent and quality of services rendered
to Negro rural families by the agencies of the Department of Agri-
culture which provide direct service at the county level. These
included the Farmers Home Administration (FHA), the Soil Con-
servation Service (SCS), the Agricultural Stabilization and Con-
servation Service (ASCS), and the Federal Extension Service
(FES). A considerably more detailed study was made of the
Extension Service because of its key role as the educational arm
of the Department and because of its position in the line of commu-
nication between other agencies of the Federal Government and
farmers. Furthermore, its programs for youth and homemakers
provided more diverse services than those of any other agency of
the Department.

The study was concerned particularly with an evaluation of the
services rendered Negroes in counties where Negroes formed a
significant portion of the varying potential clientele of the agen-
cies and where such services, therefore, logically could be expected.

Research techniques used in the study included conferences and
interviews with program administrators and experts from private
and State universities in the fields of agricultural economics, exten-
sion education, statistics, demography, and public administration;
staff field trips; review and evaluation of program material; and
statistical analyses of service data.

Interviews and conferences were held with some 5o officials and
staff of the Department of Agriculture and other Federal agencies
in Washington. These discussions provided a basic understand-
ing of the overall policies of the Department and of the purposes
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and methods of operation of the agencies under review. The
meetings were helpful in the collection and interpretation of data.

Field trips made by the Commission staff provided valuable
information on the administration of programs being studied.
Between March and August 1964, Commission staff visited State
offices of one or more of the agencies in 6 States and county offices
in 22 counties in 8 Southern States.' During these trips 177 agri-
cultural officials, committeemen, farmers, and others were inter-
viewed.' These field visits and interviews were designed to reach
counties with varied crops and economies served by different
agencies and personnel of the Department of Agriculture. The
conditions described in the following report are, unless otherwise
noted, based upon information secured during field visits and
interviews, transcripts of which are contained in Commission files.

Material on service submitted by the several agencies, including
departmental reports, State and county reports, plans, and statistics,
was examined and evaluated to determine whether the various
programs were being administered equally for whites and Negroes.
Because 98 percent of all Negro farm operators in the United States
are located in Southern States,' the study concentrated on how pro-
grams of the selected agencies operate in the South. With the
cooperation of the Economic Research Service of the Department
of Agriculture, those counties were identified in which nonwhites
were either the majority of farm owners or the owner-operators
of 15 percent or more of total farm land in 1959. In most States
the three counties with the greatest number of nonwhite owner-

' Alabama, Arkansas, Georgia, Mississippi, Louisiana, North Carolina, South Carolina,
and Virginia.

During the course of field visits, interviews were held with 12 Soil Conservation Service
stag at the county and State levels; 43 interviews with county and State Farmers Home
Administration personnel and 7 FHA county committeemen; 9 county and State stag of
the Agricultural Stabilization and Conservation Service and 3 with ASCS county committee-
men; 52 county and home demonstration agents of the Cooperative Extension Service,
representing 23 counties, and interviews with 34 State staff of extension services for 6
States, including 5 State extension directors. Six interviews were held with officials of
other State and Federal agencies and some 30 private individuals, including farmers,
ministers, businessmen, professors, and representatives of private organizations.

3 8957 Agriculture Census, vol. II, ch. X, table 3 1, p. 1163.



operated farms were added iif not otherwise included. This pro-
duced a list of 71 counties in 14 Southern States. Data on programs
in some of these counties were submitted to statistical analysis,
us:ng appropriate census figures fo r determination of numbers of
persons in the class to which service was rendered. Since the Cc-
operative Extension Service is an educational agency geared to the
rural population as a whole, and not just the farmers, rural house-
holds and rural youth were considered one proper measure of
potential clientele, while for agricultural service only number of
farm operators were counted. The Soil Conservation Service, on
the other hand, works primarily with owners of land and thus the
number of owner-operators of farms was considered an appro-
priatt measure of potential clientele. The Farmers Home Admin-
istration aids both owners and tenants, and the Agricultural
Stabilization and Conservation Service administers crop allotments
which reach every tenure group, so that all farm operators were an
appropriate measure for these services.

The precise method of analysis is explained in the text with the
presentation of conclusions. Generally, however, it should be
noted that the most recent census figures the 1959 Agriculture
Census and the 1960 Cenius of Populatirnhave been used exten-
sively in the study. Where program data for 1963 or 1964 were
compared with census figures for 1959 or r96o, the comparisons do
not re lect the changes which have taken place in the five years
since the census enumeration.

Definition of Terms

FarmerFarmer as used here refers to the several tenure
groups defined by the Bureau of the Census
as "Farm Operators" and include' r) "full owners;"
2) "part owners," who operate ,nd they own and
rent additional farm land; 3) "managers," who oper-
ate land fo. others and are paid a wage or salary for
their services; and 4) "tenants," who rent all the land
they operate for cash or shares of the crop.
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TenantsTenants are classified by the census on the basis of
rental arrangements in regard to the payment of cash
rent, sharing of crops, sharing of livestock or livestock
products, and the furnishing of equipment by the
landlord. They include cash tenants, share-cash
tenants, crop-share tenants, and livestock-share ten-
ants, and croppers.

CroppersCroppers differ from other tenants in that they are
dependent on the landlord to furnish all of the work
animals or tractor power and work under the close
supervision of the landowners or their agents.

SouthWhen reference is to census figures for the South,
the i6 States included in that geographical area are
Alabama, Arkansas, Delaware, Florida, Georgia,
Kentucky, Louisiana, Maryland, Mississippi, North
Carolina, Oklahoma, South Carolina, Tennessee,
Texas, West Virginia, Virginia, and the District of
Columbia. When fewer States are discussed, they
are identified in the footnotes.

NonwhiteThe Bureau of the Census has established two "color"
classifications"white" and "nonwhite." Nonwhite
includes Negroes, American Indians, Japanese, Chi-
nese, Filipinos, Koreans, Hawaiians, Asian Indians,
Malayans, Eskimos, Aleuts, etc. Since Negroes con-
stitute 92 percent of all the nonwhites, the use of
"nonwhite" and Negro in this report can be consid-
ered synonymous except for several counties in North
Carolina and in Oklahcma where ihere are Indians.
Persons of Mexican birth or ance,try who are not
definitely of Indian or other nonwhite race are classi-
fied as white by the census.
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I. THE PROBLEM IN PERSPECTIVE

The position of the Negro farmer in America has been dictated
to a large extent by the economic and social history of the South
and particularly by the problems of Southern agriculture.' The
nature of these problems can be seen in the fact that the need for
agricultural reform has been a recurrent regional theme and that
for decades proposals to bring into being "the New South" have
included land ownership, crop diversification, and soil conserva-
tion.' Many of the South's agricultural troubles have long been
seen as the lingering legacy of a plantation system based on the
dominance of cotton in its social and economic life.

While rural America has shared less than our cities in the benefits
of national economic advances, Southern agriculture has been even
less fortunate and in the rural South the Negroes have benefitted
least. Among the problems inherent in the plantation economy
were a tenancy system founded on exploitation of the Negro and
a credit system which made it almost impossible for small farmers
to obtain loans for expansion or for tenants to purchase land. The
cultivation of cotton year after year without rotation of crops had
severe consequences for the soil. The Southern farmer found it
increasingly difficult to earn a living from eroded and depleted
land. Beginning in the 189o's the ravages of the boll weevil
became a major problem for cotton growers, striking with most

'See Blair, Lewis H. (C. Vann Woodward, ed.), A Southern Prophecy: The Prosperity
of the South Dependent Upon the Elevation of the Negro (1S99) (Boston: Little, Brown,
1964).

'See Myrdal, Gunnar, An American Dilemma (New York; Harper & Bros., 1944).
pp. 230-331, et passim.
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disastrous effect in those areas where the majority of farmers were

Negroes' These factors, together with the growing demand for

industrial labor in the expanding factories of the North, prompted

an exodus from Southern agriculture which has never been
reversed.'

THE SEARCH FOR SOLUTIONS

For over a hundred years the United States Department of Agri-

culture (USDA) has administered programs designed to meet
chronic problems in agriculture and to improve the life of rural

America.' No segment of the rural population experienced those

problems more acutely or stood in greater need of the Depart-

ment's assistance than the Negro farmer and his family.

The Great Depression of the 1930's and the drastic drop in world

cotton prices created hardships more severe for Southern agricul-

ture than for the country as a whole and brought increased concern

on the part of the Federal Government. The New Deal search

for solutions to agricultural problems brought about basic reforms

in the credit system. Programs restricting the amount of land in

production of cotton and other crops, coupled with price supports,
were designed to achieve a better balance between supply and
demand. Legislation aimed at improving the position of the

'U., pp. 227-229, 231-235.
'Number of farm operators in South by color and tenure (in thousands):

White
Percent
change

Nonwhite
Percent
change1935 zm ins 1959

All farm operators 7.,606 1,379 --47 815 2.66 67
Full owners 1,190 857 18 150 90 40
Part owners 100 185 +43 36 37 +t.8
Tenants I, 102 2.7.8 -81 62.9 138 78

Source: 1959 Agricultrre Como, vol. II, ch. X, table 5. See also Population
Reference Bureau, Inc., Population Bulletin, XIX, No. 3 (May 1963), p. 53.

'For a detailed discussion of the development of programs and agencies of the Depart.
ment of Agriculture, see Century of Service: The First zoo Year: of the US. Department
of Agriculture, Economic Research Service, USDA (Washington: US. Government Print-
ing Office, 1963).

6
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tenant farmer was enacted, emergency soil conservation practices
were put into effect, and programs to encourage crop diversifica-
tion and land ownership were launched.

While some programs were to be administered by the Federal
Government through the Department of Agriculture and some by
the States with Federal financial assistance, most were based on the
principle of local consent and were dependent on local committees
for the shaping of important policy decisions.

Of the programs developed in the loth century the Extension
Service was among the first to receive Congressional authorization
for Federal-State cooperation. State extension programs receiving
Federal assistance were designed to educate farm and rural families
in better farming practices and improved health and nutrition,
Other current programs reaching the individual farmer on the
county level were originally designed in the 1930's. The Farmers
Home Administration helps farmers acquire land, equipment and
operating funds, and seeks to improve farm and money manage-
ment through its programs of low-cost credit and technical assist-
ance: To attack the problems of soil exhaustion and erosion, the
Soil Conservation Service has organized conservation districts
throughout the nation and has set out to save the precious soil.'
Production restraints reinforced by price supports are administered
by the Agricultural Stabilization and Conservation Service.' Rural
electrification, farmers cooperatives, forestry, agricultural research
and experimentation, and marketing research and assistance all
are the subject of Federal programs within the Department of
Agriculture."

'I Department of Agriculture, A Guide to Extension Programs for the Future: The Scope
and Responsibilities of the Cooperative Extension Service (Extension Committee on Organi-
zation and Policy), July 1959. Hereinafter cued as the Scope Report 1959.

7 U.S. Department of Agriculture, Loan Programs of the Farmers Home Administration
(June 1962), pp. 1-3; Farmers Home Administration in Brief (USDA Publication PA 547,
January 1963, revised February 1964)

U.S. Department of Agriculture, What the Soil Conservation Service Does (SCS-Ct-3,
revised September 1963).

'U.S. Department of Agriculture, A Guide to Uriderstamding the 11.5. Department of
Agriculture (USDA Office of Personnel, revised October 1963).

"lbid.
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Through these and other programs the Department of Agricul-
ture has sought to break the cycle of rural poverty. Every aspect
of the farmer's life has been touched. Religion has been called
into play by the institution of soil stewardship and by the close
association of Extension education with church work. The youth
have been organized into 4H clubs to learn good farming practices
early. Farm mothers have been trained in better family living,
housekeeping, health, and family care." Millions of dollarsand
thousands of Federal, State, and local employeesare committed
to the struggle to improve farm life and productivity.

As a result of these efforts the Department of Agriculture, in
cooperation with the land-grant colleges and State and local gov-
ernments, has been instrumental in raising the economic, educa-
tional, and social levels of thousands of farm and rural families.
The agencies of the Department can be proud of much that they
have accomplished over the past 3o years. Nevertheless, the ad-
vances made by farm and rural families have not been enjoyed by
all and especially not by Negro rural families concentrated in the
South."

Aided by Federal loans and technical advice, a large percentage
of the South's white farmers have increasingly diversified their
crops and applied modern farming practices, so that in 1959 slightly
less than half were dependent upon the traditional row crops
cotton, tobacco, and peanuts." Concomitant gains have been made
in arresting soil exhaustion and erosion. Southern white farmers
have raised their incomes, increased the size of their farms, im-
proved their housing, and advanced their education."

A quarter of a million Negro farmers stand as a glaring exception
to this picture of progress. While diversification in crops and

"Century of Service, op. cit.. pp. 82, 400; Alfred Charles True, A History of Agri-
cultural Extension Work in the United States, 1785 -1923, USDA Misc. Publ. No. t5
(1Vashington: U.S. Government Printing Office, 1928), pp. 129-131; U.S. Department
of Agriculture, "People's Souls and Soil," Soil Conservation, May 1964, p. 237.

"According to the 1960 Census, 93 percent of rural Negroes resided in the South. 196o
Census of Population, PC(2)IC, Nonwhite Population by Race, table 1, p. t.

"1959 Agriculture Census, vol. 1, State table 19. Computation based on number of
farms counted as cotton farms, tobacco farms, other field crop farms, and general farms.

"See notes 23, 30, 33, and 37 infra.

8
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livestock has generally given the Southern white farmer a broader
and more stable economic base," 92 percent of Negro commercial
farms still derive more than 5o percent of their income from cotton,
tobacco, and peanuts."

Mechanization, far from promoting the Negro farmer's welfare,
has been a major factor in his displacement." Limited gains in
farm income, size of farm, living conditions, and educational level
during the last ten years have not lessened significantly the dis-
advantaged status of the Negro farmer. Most Negroes on farms
continue to live at a minimum subsistence level." The social and
economic gap between white and Negro rural and farm popula-
tions continues to widen. Although many poor white families
are found in the Southern States, the concentration of characteris-
tics of deprivation among Negro families is especially intense.
Among rural Negro families 62 percent had less than $2,00o income
in 1959 compared to only 26 percent of white rural families. The
disadvantaged position of Negro families is greatly increased by
the fact that the average rural Negro family was one-third larger
than rural white families."

THE FARM FAMILY

One and a half million Negroes lived in Southern farm families
in 1960 as did 4.4 million whites." The economic distance sepa-

15 1959 Agriculture Census, vols. I and II.
"/d., vol. I, State table 19. See note 13, supra.
"Population Reference Bureau, op. cit.. pp. 63.73.
"Dr. Oscar Ornati, Poverty in America, A Report for the National Policy Committee

on Pockets of Poverty (Washington: National Policy Committee on Pockets of Poverty,
March 1964), P. 3.

",96o Centro of Population, PC(,) tC, U.S. Summary, tables 248 and 266.
196o Census of Population, PC(2)IC, Nonwhite Population by Race, table I, p.196o Centro of Population, PC( t )tC, U.S. Summary, table to7; p. 25o. The Bureau

of the Census and the Economic Research Service of the Department of Agriculture agree
that this 196o population census figure is probably too low. They agree that the estimateof the Current Population Survey of about 2,450,000 nonwhite farm population in the
South for the same date is a more accurate figure. Letter from USDA, ERS to Commis-
sion on Civil Right:, December 4, :964. Because the Current Population Survey contains
no State data or characteristics by color other than age and sex, the Commission found
it necessary to use the 196o population census data in making analyses of social and eco-
nomic conditions of farm people.

781-083 0-63---2 9



rating Negro and white farm families is clearly illustrated by the
fact that in 1959 the highest average level of living index for Negro
farmers in any of the 14 States studied was lower than the lowest
State average level of living index of white farmers."

While Negroes have traditionally Operated smaller farms than
whites, the discrepancy in size was larger in 196o than in 195o.

Average acreage per farm by race for the South"

1950 1959

White 175.3 249.0
Nonwhite 47.0 52.3
Difference 128.3 196.7

Even white cropper-operated farms (economically the lowest
tenure class) averaged 68 acres while farms operated by Negro full
owners had an average of only 62 acres." Although Negroes in
1959 comprised 16 percent of the farm operators of the South, they
operated less than 4 percent of the farm land."

Only a handful of Southern Negro farmers operate economically
viable farms percent compared to 13.7 percent of the white

Measures used in this index were: (1) average dollar value per farm of land and
buildings; (2) average dollar value per farm of sale of products; and (3) possession of
three common household itemstelephone, home freezer, and car. The highest State
level-ofliving index for nonwhite farm operators among the Southern States (Maryland)
was less than the lowest State index for white operators (Kentucky). The 1959 nonwhite
indexes ranged from 3o in Mississippi to 67 in Maryland, while the white indexes ranged
from 71 in Kentucky to 116 in Maryland. The 1959 national average of all counties was
too. J. D. Cowhig and C. L. Beale, "Socio-economic Differences Between White and
Nonwhite Farm Populations of the South," Social Forcer, VOL 42, No. 3 (March 964).
table 1, p. 356. States used in these calculations were: Alabama, Arkansas, Florida,
Georgia, Kentucky, Louisiana, Maryland, Mississippi, North Carolina, Oklahoma, South
Carolina, Tennessee, Texas, and Virginia.

= 1959 Agriculture Census, vol. II, ch. X. table 7, pp. 1034-1035.
"Ibid.
" Id., table 5, pp. 1032-1033, and table 7, pp. to34-1035.

Secretary Orville L. Freeman stated: "On the average, under today's conditions, gross
sales of St o,000 or more are required for an adequate family farm operation . . . on the
avenge, St o,000 gross sales is a useful figure for measuring adequate and inadequate
farms." Statement of Secretary, U.S. Congress, House, Subcommittee of the Committee on
Agriculture, Hearings, The Family Farm, 88th Cong., 1st Sess. (Serial P), July 11, 1963,
Washington, D.C., p. 141.
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farmers." The special character of Southern agriculture may
enable a farmer to obtain a sufficient livelihood from a lower value
of farm products sold than the national estimate. If "marginally"
viable farms are counted, 8.9 percent of the Negro farms and 26.2
percent of the white farms in the South could be considered ade-
quate or potentially adequate." Among commercial farmers in
1959," the average value of products sold by Southern Negro farm-
ers was $3,029; by white farmers, $10,396.20

The relative disadvantage of the Negro farm family is growing
by other measures also. The disparity in income between white
and Negro farm people increased between 1949 and 1959, and even
by 1959, Negro income had not reached the 1949 income level for
whites.

Median incomeRural farm families for the South 30

1949 1959White $1,366 $2,802
Nonwhite 712 1,259
Difference

654 1,543Nonwhite as percent of White 52 45

"The Bureau of the Census has established six economic classes of commercial farms
based on total value of all farm products sold. Percentages cited were obtained by adding
all farms in economic classes I (54o,00o and over), II (Szo,000 to 539.999). and III
(Sto,000 to 519.999) for the Southern States and dividing total into total number of farms.
1959 Agriculture Census. vol. 1, State table 17 for the Southern States (except the District
of Columbia).

Percentages based on economic classes I, II, III, and IV (55,000 to 59.999) for the
Southern States (except the District of Columbia).

"The Bureau of the Census defines ."commercial" farms as those with a value of sales
amounting to 52.500 or more, and those with a value of sales of 55o to 52,499 if the farm
operator was under 65 years of age and ( t) he did not work off the farm too days or
more during the year and (2) the income received by the operator and members of his
family from nonfarm sources was less than the value of farm products sold. 1959
Agriculture Census, vol. II, p. xxxv. Of commercial farms 51 percent of those managed
by Negroes sold less than 52,50o worth of farm products in 1959. For whites the per-
centage was 21.9. 1959 Agriculture Census, vol. II, ch. X, p. 123o.

"Ibid.
"J. D. Cowhig and C. L. Beale, "Relative Socio-economic Status of Southern Whites

and Nonwhites, 1950 and 1960," The Southwestern Social Science Quarterly (September
1964), table 3, p. 120. For States used in these calculations see note 21 supra. Dollar
income unadjusted.



The disparity in education between Negro and white young
adults was also growing, with Negroes still below the level of edu-
cation enjoyed by whites a decade earlier.

EducationPercent of rural farm youth (25-29 years) with 12 or
more years of school for the South "

1950 1960
White 24.3 43.8
Nonwhite 7.o 15.8
Difference 17.3 28.o

A level of living index composed of varied and sensitive meas-
ures for 14 Southern States provides further evidence of the in-
creasingly unequal status of the two groups. The absolute gap be-
tween the white and Negro levels of living indices nearly doubled
from 195o to x959.

Level of living indexfarm operators 14 State average '=

1950 1959
White 43 89
Nonwhite 19 46
Difference 24 43

The decrease in the number of Negro farm families living in
crowded housing conditions was slight, while there were substan-
tial improvements among white farm families. The percent of
Ne:7ro farm homes with crowding in 196o was still much greater
than for whites to years earlier and the disparity between white and
Negro farm households increased.

Percent of rural farm housing units with Lot or more persons per
room for the South"

zoo zoo
White 25.8 14.6
Nonwhite 47.6 44.4
Difference 21.8 29.8

Ibid.
Cowhig and Beale, Social Forcer. op. cit.. p. 357. For States and measures used in

these calculations see note 219111Pra
Cowhig and Beale, Southsvertern Social Science Quarterly, op. cit., table 3, p. 1219
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Between 195o and 196o the gap between white and Negro farm
families having hot and cold piped water in the home almost
tripled.

Percent of rural farm housing units with hot and cold piped water
for the South"

1950 1960
White 20.4 60.0
Nonwhite 2.3 9.7
Difference 18.1 50.3

Thus, the overwhelming majority of Negro farm homes still
lacked modern toilet, bathing, and kitchen facilities. In 1960, while
3o percent of Negro farm homes were dilapidated or deteriorating,
only 7 percent of white farm homes were in that condition."

RURAL NONFARM POPULATION

There were 3.2 million Negroes and 13.5 million whites living as
nonfarm residents in rural areas of the South in x96o." Sharp dif-
ferences in socio-economic status were evident also between these
Negroes and their white counterparts. The position of the rural
nonfarm Negro was somewhat better than that of the Negro who
remained on the farm. But he was at a considerable disadvantage
relative to white rural nonfarm residents, as shown in the following
tables.

The difference in income between white and Negro rural non-
farm families nearly doubled between 1949 and 1959. The pro-
portion of Negro nonfarm families living in crowded conditions
remained unchanged during the decade, while for whites there
was a decrease of one third. While a higher proportion of Negro
rural nonfarm families had modern plumbing facilities in 196o, the
margin by which whites led had considerably widened in the
decade. By 196o all but 7 percent of white rural nonfarm housing

"Ibid.
si Ibid.
"1960 Centro of Population,PC(2)tC, Nonwhite Population by Race, table 1. p. t:

t96o Census of Population,PC(i)iC, U.S. Summary, table toy, p. 258.
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was in sound condition, but one third of Negro rural nonfarm
homes were dilapidated or deteriorating.

Only in education did the gap between Negroes and whites re-

main constant, although by 196o Negroes still had not achieved the

x95o educational level of whites.

Disparities between white and nonwhite rural nonfarm families

for the South, 1950-6037

Educationpercent of youth (25-29
yrs.) with 12 or more years of

Median incomeDollars
1949 1959

school White 1,944 3,504
1950 196o Nonwhite 895 1,529

White 36.1 47.7 Difference 1,049 1,975

Nonwhite 11.2 22.8 Nonwhite as percent
Difference 24.9 24.9 of white 46 44

Percent of housing units with hot
and cold piped water in the house

Percent of housing units with hot
or more persons per room

1950 1960 1950 1960

White 41.0 63.6 White 24.3 16.6

Nonwhite 5.4 15.9 Nonwhite 36.9 36.9

Difference 35.6 47.7 Difference 12.6 20.3

Percent of housing units in unsound
condition

1950 1060

White 15.2 7.3
Nonwhite 44.3 32.7
Difference 29.1 25.4

CHANGING POPULATION OF THE RURAL SOUTH

Wars, industrialization, urbanization, and mechanization have
contributed to drastic decline in farm population and large scale
population shifts." The rate of urbanization of the Negroes in

the last 5o years has surpassed even that of whites." Between 1935

Cowhig and Beale, Southwestern Social Science Quarterly, op. cit., table 3. pp. 120-

1 21. For States used in these calculations see note 21, supra.
U.S." Department of Labor, Manpower Report of the President and a Report on Man

power Requirements, Resources, Utilization, and Training (March /964), pp. 8o-8z.
'In 1960, 69.8 percent of US. population was urban. Among Negroes the rate was

72.4 percent. Weaver, Robert C., The Urban Complex: Human Values in Urban Life
(Garden City: Doubleday & Co., Inc., 1964), 229-3o.
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and 1959 the number of white Southern farmers dropped from 2.6
million to 1.4 million. Nonwhite Southern farmers declined
from 816,000 to 266,000 in the same period."

An important feature of the decline of the Southern farm popu-
lation has been the changing patterns of land tenure. A large
part of the decline in farm population has been among the tenants,
due to the drastic decline in the need for manual labor on the
large cotton plantations." In the 25 years between 1935 and 1959
the number of tenants dropped by over 70 percent."

This movement of white and Negro population from the farms
of the South will undoubtedly continue. However, many Negroes
displaced from the farms have remained in the rural areas of the
South. The 1.5 million Negroes in farm families and the 3.2
million rural nonfarm Negroes of the South comprise a major
element in the arc of poverty which sweeps from Maryland to
Texasthe largest geographic and social concentration of the poor.
This is seen clearly in the maps on the following page.

The Secretary of Agriculture has described the Department's
responsibilities as extending to both the farm and nonfarm
families: "

Today there is a substanti71 number of family farms which
are not adequate in terms of gross marketings. Our goal
is to enable them to become adequate, efficient family
farms or to help the families who live on them to find
either adequate nonfarm rural employment or, if they
choose, opportunities for jobs outside their present com-
munity.

The effectiveness of the programs of the Department of Agri-
culture in raising the social, economic, and educational level of
Negro residents of the rural South is of prime importance to
citizens in all parts of our Nation. Many of these disadvantaged
families move to the urban centers of both the North and the

" 1959 Agrierdture Census, rot. n, ch. X, table 5, pp. 1032-1033. Figures rounded
to nearest thousand in this report.

° Population Reference Bureau, op. cit.. pp. 63, 73-74.
n zoo Agricsdture Census, vol. n, ch. X, table 5, pp. 1032-1033.

Statement by Secretary Orville L. Freeman, The Family Ferns, p. 141.
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AREAS WITH MEDIAN RURAL FAMILY INCOME

OF LESS THAN $2100 IN 1959

AREAS WITH MORE THAN 20% OF FARMS OPERATED BY

NON-WHITE OPERATORS IN 1959
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South where they find the demand for their unskilled and semi-
skilled labor rapidly decreasing." Cities outside the South share
the cost in human waste which too often results when these mi-
grants join the ranks of the chronically unemployed and dis-
oriented.

As for the South itself, its rata of growth and development, the
pace of its industrial expansion, its hope for prosperity in both its
rural and urban areas will depend in large measure on the capacity
of its 4.7 million Negro rural residents to make the fullest possible
contribution to the social and economic progress of the region.

In the analysis of the Department programs which follows,
considerable attention is given to evidences of inequities of oppor-
tunity and treatment in activities and programs conducted on a
racially separate basis. It may be well to note here that the De-
partment's programs have been studied in the light of long stand-
ing Federal policy against discrimination based on race in direct
Federal programs. Racial discrimination in the recruitment, em-
ployment, training and promotion of employees by the Federal
Government has been prohibited by Presidential directive for over
twenty years." In 1954 the Supreme Court issued the first of a
series of decisions declaring "separate but equal" public facilities
and institutions unconstitutional." The enactment of Title VI of
the Civil Rights Act of I964,' prohibiting discrimination under
any program receiving Federal financial assistance, further clarified
the role of the Federal Government in actively promoting equal
protection of the laws in federally aided programs.

In attempting to measure the policies and practices of the
Department of Agriculture against the foregoing standards, the
Commission found certain questions particularly relevant: How
and to what degree have the services of the Department been made
available to Negro farmers and rural residents? Have Negroes

" Manpower Report, op. cit., p. 5.
"Exec. Order No. 9980. 13 Fed. Reg. 4311 0948): Exec. Order No. 1059o, 20 Fed.

Reg. 409 0955): Exec. Order No. 10925, 26 Fed. Reg. 1977 (1961); Exec. Order No.
11114. 28 Fed. Reg. 6485 (1963)

"Brown v. Board of Education, 347 US. 483 (1954)
r. P.I.. 88-352. 78 Stat. 2.4! (1964)
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participated with whites in decision-making processes at the State
and local levels? Have Federal programs to encourage crop di-
versification, soil conservation practices, and improved farm and
money management been administered equally for Negroes and
whites ?

The answers to these questions provide valuable information for
the evaluation of current programs affecting both races, as well as
for the formulation of new programs to deal with the special
problems of rural poverty. For as President Johnson has stated: "

We must give as much time and attention to low-income
people on farms and in rural areas as we have given to
commodities for the past 3o years.

"President Lyndon B. Johnson's answer to question in "Where I Stand on Farming,"
The Farm Journal, October 1964, p. 56.
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II. THE COOPERATIVE EXTENSION
SERVICE

The Cooperative Extension Service is the educational arm of the
Department of Agriculture. The purpose of this chapter is to
identify the ways in which this Federal-State program has used its
particular skills to serve the Negro farmers of the South.

Education has been the key in the change from the old to the
new in agriculture and it remains the key today. The introduc-
tion of new methods of farming has been part of a continuing pro-
gram sponsored by the Federal Government since 1862, when
Congress created the Department of Agriculture to acquire and
diffuse information and established land-grant colleges to teach
agriculture and mechanic arts.' These colleges were outgrowths
of the earlier farmers' institutes which began in 1853.2 Later, in
the 188o's, agricultural research stations were established through
Congressional action at most land-grant colleges.' At the turn of
the century, trains were used as mobile classrooms to bring agri-
cultural knowledge from the colleges to the farmers.' By 1904
the Department of Agriculture was sending "special agents" to
fight the boll weevil in the South. Later the practice of assigning
such agents was extended to other parts of the country in response
to other pressing needs of American farmers.'

Agricultural extension work was formalized in 1914 by the

1 12 Stat. 387 (1862), 5 U.S.C. 51 i; The First Morrill Act, 12 Stat. 503 (1862), 7
U.S.C. 301.

True, Alfred Charles, A History of Agricultural Extension Work, 1785-1923 (Wash-
ington: U.S. Government Printing Office, 1928), p. 5.

3 Pursuant to the Hatch Act, 24 Stat. 440 (1887), and others, 7 U.S.C. 361a.
True, op. cit., p. 28ff
USDA, Century of Service: the First Hundred Years (Washington: U.S. Government

Printing Office, 1963). PP. 43-44
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Smith-Lever Act as a function of the land-grant colleges in co-
operation with the Department "to aid in diffusing among the peo-
ple of the United States useful and practical information on subjecrs
relating to agriculture and home economics, and to encourage the
application of same."

From these beginnings a vast educational system has developed
on the local level, radiating out of the land-grant colleges, linking
the county and its problems to the expertise of the colleges' aca-
demic departments.

While its first responsibility continues to be service to farmers,
in recent years the Extension Service has been called upon to pro-
vide more generalized educational assistance to a much broader
clientele, including nonfarm rural residents and urban residents.
Increased recognition of the plight of low-income families has led
the Extension Service to re-emphasize that its primary objective is
to help "people overcome the obstacles that stand in the way of
their progress." It has been largely through the Extension pro-
gram that the Department of Agriculture has sought to improve
the social and economic status of impoverished Southern rural
residents.

ADMINISTRATIVE STRUCTURE

Generally

The Federal Extension Service (FES) provides national leader-
ship to the States in developing their agricultural programs, and
encourages State extension workers to try new paths and learn from
the experience of others. FES helps train State extension workers
and in addition evaluates programs.'

38 Stat. 372 (1914), as amended, 7 U.S.C. 341.
U.S. Congress, House, Subcommittee of Committee on Appropriations, Hearings on

Department of Agriculture Appropriations, 1964, 88th Cong., ist Sess., pt. 2, Statement of
Administrator p. 859 (hereinafter referred to as i964 Appropriations Hearings).

.1964 Appropriations Hearings, pt. 2, p. 863.
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Funds are allocated by Congress among the States on a formula
basis determined primarily by a State's percentage of the rural and
farm population of the United States. The extent of Federal
financial assistance to the Southern States for cooperative agricul-
tural extension work is significant. Eleven Southern States re-
ceived $24.3 million or 33 percent of Federal extension funds
allotted to the States fi fiscal year 1964. The Federal share of
total funds expended for extension work within these States ranged
i'rom a low of 23 percent in Florida to 55 percent in South Carolina.
For the n States, the average Federal contribution was 41.5
percent!'

At the State level, the State extension service as a unit of the
land-grant colleges operates with the advice and assistance of the
Federal Extension Service. It is responsible for supervising and
directing all extension work in the State as well as for formulating
and organizing statewide programs.' The State office staff typi-
cally includes a director, whose appointment is subject to the
approval of the USDA, and assistants, program planners, area or
district supervisors, subject-matter specialists, and management
personnel."

The State extension services have developed cooperative financ-
ing and administration with the county governments, "thus placing
an important part of the responsibility for planning, financing, and
conducting work in each of the counties, even closer to the
people. " ' = This responsibility extends to priorities of work, allo-
cation of time and resources, and assignment of staff."

° 1965 Appropriations Hearings, pt. 2, p. 364. For details of funds see app. A.
'Memorandum of Understanding Between Land-Grant Institution and the U.S.D.A.

on Cooperative Extension Work in Agriculture and Home Economics 1965 Appropriations
Hearings, pt. 2, PP 382-384.

" USDA FES files, State Annual Plans of Work; County Agents Directory 1964. (Chi-
cago: C. L. Mast, )r. & Associates, zo64.)

"Statement of Administrator, 1965 Appropriations Hearings, pt. 2, p. 367; Gladys Baker,
The County Agent, Studies in Public Administration, vol. XI (Chicago: University of
Chicago Press, 5939), p. 127.

USDA, FES, Extension Committee on Organization and Policy, The Cooperative Ex-
tension Service Today, a Statement of Scope and Responsibility (Washington, 1958), p. 13.
Hereinafter c4ted as Scope Report 1958.
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Personnel of the State extension service working at the county
level, usually known as county agents and home demonstration
agents, are responsible for supplying information to residents at

the local level. Subject-matter specialists from the land-grant
college make county visits to advise agents on particular problems
and assist farmers in their special field of competence. Agents
usually specialize in agricultural subjects, such as crops or livestock,
in 4H clubs, and in home demonstration.

Activities of the county agents include visiting farms and advis-
ing individual farmers; organizing and serving 4H and home
demonstration clubs as well as associations and cooperatives; ar-
ranging demonstrations, farmers' classes, and lectures by special-
ists; assisting in community development committees; conducting
tours of experiment stations; using daily radio programs, regu-
lar newspaper columns, and TV appearances to disseminate
information to farmers on other Department programs; and assist-
ing other agricultural agencies in setting program goals. They
are assisted by an advisory committee of local residents selected by
the county agent, frequently with the advice of local producers
associations, county officials, the school board, and other interested
groups and individuals." The advisory committee draws up a
county plan of work under which the county extension staff

functions.

In the South
In the South, State extension services have devised a separate and

segregated structure of service for the Negro farmer and his family
who are served primarily by Negro Extension workers. The
Smith-Lever Act," creating the Cooperative Extension Service,
allowed those State legislatures which had established segregated
land-grant colleges under the Second Morrill Act of 1890 10 to
designate either the white or the Negro college to administer the
program of agricultural extension work. An attempt to amend

" For an earlier description see Baker, op. cit., p. 133.
16 38 Stat. 372, 373 (1914), 7 U.S.C. 341.
" 26 Stat. 417, 418 (189o), 7 U.S.C. 323.
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the bill to include a specific requirement that extension work
among Negroes be carried out at the Negro land-grant colleges
was defeated upon the ground, among others, that divided re-
sponsibility for the use of extension funds in a State might lead
to "dissimilar instruction being given to white and negro [sic]
farmers." In the 17 States with segregated institutions is the
white land-grant college was chosen to administer the total pro-
gram." However, as the Southern extension services employed
Negro State and district leaders in the ensuing years, these men
were generally placed in the Negro land-grant colleges!" Since
that time federally-supported State extension services in the South
have been operated on a segregated structural basis at both State
and county levels.

In II Southern States where most rural Negroes live, the Com-
mission found that 'extension work at the State level was carried
on by two separate staffs, one for white and one for Negro work,
operating from two headquarters, with frequently overlapping
jurisdictions. In Florida, Louisiana, and Tennessee organizational
structure placed responsibility for the supervision of Negro ex-
tension workers in the white state office. In Louisiana, Negro
state staff, in a separate office, was described by the white officials
as functioning in the same manner as the white District program
specialists, except covering the whole state. In other states two
separate administrative structures formulated and implemented
the Negro and white programs.

Of these States, ten maintained the State director of extension
and his white staff at the formerly all-white land-grant colleges
and a Negro State staff at another location, usually the "Negro"
land-grant college." Administrative responsibility for work with

1/ True, op. cit., p. 114.
" Alabama, Arkansas, Delaware, Florida, Georgia, Kentucky, Louisiana, Maryland, Mis-

sissippi, Missouri, North Carolina, Oklahoma, South Carolina, Tennessee, Texas, Virginia,
West Virginia. United States Commission on Civil Rights, Equal Protection of the Laws
in Public Higher Education (Washington: U.S. Government Printing Office, 1960), p. 278.

"Baker, op. cit., p. 195.
2° True, op. cit., p. 290.
" For a listing of the white and Negro State extension offices in Southern States seeapp. B.
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Negroes was found to be divided between the white and Negro
offices. Thus, instances were found where the Negro State leader
was responsible for the programming function for Negro home
demonstration work, but the white director (or specialist) was re-
sponsible for the budget function; training was handled separately
while other personnel functions were centralized; geographic
boundaries for administrative purposes were different for white
and Negro staff.

County Office Facilities.In II Southern States the segregated
structure of the State Extension Service persisted down to the local
level where separate and unequal county offices are maintained for
white and Negro staff. The Commission found that the Extension
tradition of having the location of offices determined at the county
level has generally operated to enforce racial segregation and per-
petuate gross inequities in the South. White extension service
officials took little responsibility for the provision of suitable office
space for Negro extension workers. Thus, in one Alabama county,
when the white extension staff moved into the new county court-
house the Negro agent asked the white county agent about obtain-
ing space for his office and was told to see the county judge. The
judge advised him that no provision had been made to house the
Negro staff.

Supervision.Lines of authority and supervision for Negro
county workers were frequently unclear. In Louisiana, Mississippi,
and North Carolina the State officials said that the county agent
was responsible for coordinating the entire extension program
within his county and for the supervision of Negro agents, if any,
assigned to his county. However, in two States, the lack of super-
vision of the Negro worker at the county level was open and
recognized.

In Alabama white county agents stated that they were not the
supervisors of Negro agents and disclaimed any responsibility for
the Negro agents' work. The separation of white and Negro
agents was so clear that Negro agents even had stencils cut at the
Negro State extension headquarters at Tuskegee, although the
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white staff had a full complement of stenographic workers avail-
able to do the work in the same county.

In Virginia Negro agents were not responsible to white county
agents, although the State office said it "tries to arrange for collabo-
ration and exchange of material."

In Georgia the situation was confused, with one white county
agent asserting that he was the supervisor of the Negro assistant
agent, while the latter believed that he was responsible to the Negro
State staff.

Although South Carolina State officials considered that Negro
workers were supervised by white agents, on the county level Negro
workers were uncertain to whom they were responsible. One
Negro assistant agent thought that his supervisor was the Negro
statewide assistant in Agricultural Extension, but that his reports
were "censored" by the white county agent. Another gave the im-
pression that he was free to work on his own without obtaining
clearance from the county agent.

THE SEGREGATED STRUCTURE IN OPERATION

State Staff and Statewide Meetings

The Commission found that the physical isolation of the Negro
worker excluded him from the flow of much of the information
which he was supposed to transmit to rural and farm families.
This isolation began at the top of the segregated structure with
the inequality between the educational facilities to which Negro
and white workers were assigned. The white State staffs were
located at major educational institutions which included Experi-
ment Stations and a full complement of research and teaching
staffs where there were daily contacts with a wide range of dis-
ciplines. The Negro State staff were located at Negro land-grant
colleges which were generally poor, limited in scope, and deficient
in staff and equipment." Only in Texas did the Negro extension

" For a discussion of conditions in Negro land-grant colleges, sec Edward D. Eddy, Jr.,
Colleges for Our Land and Time (New York: Harper & Bros., 1956), chap. 8, "The Negro
Land-Grant College," esp. pp. 163-165; and West Virginia State College Bulletin Series
2r, No. 5, Land-Grant Colleges for Negroes by John W. Davis (April 1934), passim.

781-885 0-85-3
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staff have access to an on-campus Experiment Stationa substa-

tion of the larger scientific unit in the white college. While
agricultural research grants from USDA constituted an important
source of support of the white land-grant college, creating a sci-
entific community which included the white extension staff, the
Negro land-grant colleges received little in the way of Federal
funds for research. For example, allotments to white land-grant
colleges in the States of Alabama, Arkansas, Florida, Georgia,
Louisiana, Mississippi, North Carolina, South Carolina, Tennessee,
Texas, and Virginia made by the Cooperative State Research
Service in 1964 totaled $11,64o,00o. Negro land-grant colleges in
those States received no allotments from CSRS in the same
period."

At the State offices of the extension service for the white staff
there were staff members specializing in a wide variety of sub-
ject-matter areasranging from 43 subjects in Texas to about
zo in some other States. Except for North Carolina, the Negro
State staff included no specialists trained in commodities or agri-
cultural technology." This inequality has long been noted. An
earlier commentator stated that a few Negro State staff members
were called "specialists," "although instead of one subject-matter
field they are responsible for many." 25 The separately housed
Negro State staff were thus deprived of the informal contacts with
agricultural scientists regarded by the Department as a valuable
aid to staff members in their role as extension educators.

Joint meetings of Negro and white State staffs might overcome
some of this disadvantage. However, only North Carolina, Mis-
sissippi, and Texas reported monthly staff contact between Negro
and white State extension staff. In other States contact was mini-

mal. In Alabama, Negro and white State staffs met jointly once
a year. In South Carolina and Virginia the staffs met separately.

"Letter from USDA to Commission on Civil Rights, Jan. 4, 5965.
"In Arkansas and Texas there are Negro personnel doing Farm and Home Development

work. West Virginia employs a Negro female in Family Life and Human Relations.
'Baker, op. cit., p. 06. Only Alabama and North Carolina were noted as having

Negro specialists in 5939.

26



Negroes attended only those occasional meetings to which they
were invited.

The importance of these staff meetings is illustrated by one in-
cident which occurred in Louisiana. On the agenda of one meet-
ing was the making of plans for two area Economic Development
Conferences. These conferences were considered so important
that the Secretary of Agriculture commented on the launching
of the Louisiana program in his Annual Report, stating that its
purpose was "to stimulate thinking, planning and constructive
action by local people." " However, Negro staff were not invited
to the planning sessions or the conferences.

A 1928 history of extension work described annual regional con-
ferences attended by both Negro and white extension personnel."
The Commission staff found no comparable regional contact
between Negro and white State extension workers in 1964.

The annual or biennial statewide staff meetings of the Ex-
tension Service are also occasions for the transmission of specialized
knowledge and information on other programs of the Department
of Agriculture. However, segregation again interferes with and
obstructs the flow of vitally needed information. Except in Ar-
kansas, Florida, North Carolina, and Texas, these meetings were
held separately. For instance," in 1963 when the Mississippi Ex-
tension Service celebrated its Both anniversary in Jackson, the white
staff met at a downtown hotel, the Negro staff at College Park
Auditorium. Both programs were entitled "50 Years of Extension
Progress . . . Now What ?" Four white speakers delivered identi-
cal speeches at different times to the white and Negro meetings,
one on "Mississippi in the Space Age." The white agents were also
addressed by the State directors of three Federal agencies in the
StateFarmers Home Administration, Soil Conservation Service,
and Agricultural Stabilization and Conservation Serviceas well

"United States Department of Agriculture, Reportof the Secretary of Agriculture, :963
(Washington, D.C., 1964), p. 17.

"True, op. cit., p. Igo.
"Information on the segregated State extension conferences discussed below is taken

from the official programs of each conference. Copies are retained in Commission files.
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as by the director of the State Employment Security Commission.
The Negro meeting was addressed by the Negro program staff
assistant of the Farmers Home Administration. Other Federal
programs were not presented.

In Alabama in 1964, the separate annual conferences of the white
and Negro extension staff had the Federal Extension Service ad-
ministrator giving the same speech in different parts of the State
to separate audiences on successive days. While both conferences
had a symposium on "Serving Alabama's Changing Audiences,"
the white panel was headed by two State specialists, while the
Negro panel had no specialists at all.

Louisiana held a statewide meeting to celebrate its 5oth Anniver-
sary of Extension on August 3, 1964. The traditional form of sep-
aration was observed with a ceremony at the formerly all-white
land-grant college (which was under a court order to desegregate)
in the morning and a ceremony at the Negro land-grant college in
the same city in the evening. Even though the Secretary of Agri-
culture, pursuant to a White House instruction, had issued a direc-
tive that Federal officials should not address segregated meetings,"
one Federal Extension Service official addressed the white section
of the Louisiana meeting by long distance telephone.

County Staff

Segregated and Unequal Offices.Negro county staff were
usually in segregated offices, and the contrast between white and
Negro offices in most Southern counties was striking. Negro offices
were most often found in inferior buildings where the space, fur-
nishings of the office, supplies, and supportive services were inade-
quate and lower in quality and quantity than those provided the
white staff. In some cases segregated offices were even found in
Federal buildings. The overall situation found by the Commission
in 1964 represented some improvement over the findings recorded
in a 1939 study of county agents, which noted that Negro county

USDA, Memo from Office of the Secretary to Assistant Secretaries, Agency Heads, and
Staff Assistants, June 23, 1964. For text see app. C.
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agents did not have offices or clerical assistance and usually worked
out of their homes." A comparison of white and Negro offices in
counties visited by Commission staff showed, however:

Gross disparities in size of offices and/or physical condi-
tion;

White offices in Federal or Post Office building; Negro
offices in private structures;"

White offices with air conditioning and Negro offices
without air conditioning or fans and heated only by
portable heaters.

Where white offices were fully equipped and staffed, the
Commission found:

Negro offices without telephones;
Negro offices without electricity;
Negro offices with part-time or no secretarial services; no

janitorial services;
Negro offices without typewriter or office supplies and

with inferior office equipment.

Not only were typewriters frequently not available to Negro agents,
but one agent in Alabama reported he purchased a mimeograph
machine with his own money.

Although Extension officials recognized that the operation of the
extension service in a county would be more efficient if white and
Negro personnel were located together, until the issuance of De-
partment of Agriculture regulations pursuant to Title VI of the
Civil Rights Act of 1964," there were no Federal or State policies
prohibiting the maintenance of racially segregated offices.

Segregated Stall Meetings.At the county level the frequent
exclusion of Negro agents from regular staff meetings where white
agents discussed problems, made plans, coordinated activities, and
reached decisions affecting the whole county emphasized the sepa-

" Baker, op. cit., p. 197.
"A notable example of such disparity was found in Sumter County, Ala., where the

white office was located in a Federal building and the Negro office was located over a
pool hall.

" 7 CFR 153 a seq., Dec. 4, 1964.

29



i.

ration of the two staffs. Thus, Negro staff were further isolated
from the main sources of information and assistance.

A white county agent in Alabama stated that weekly staff meet-
ings were not attended by the Negro agent. A Negro agent in
another Alabama county reported that while he met occasionally
with the county agent, no formal schedule of meetings was
established and he did not meet with other white staff.

In one parish in Louisiana a Negro home demonstration worker
reported that she had monthly meetings with her white counter-
part but that she was excluded from the regular weekly staff
meetings. If she happened to come to the office while such a
meeting was in progress she was asked to come back later. In
Mississippi the pattern of separate staff meetings also prevailed.
In one county white and Negro staff meetings were held separately,
though the county agent himself met with Negro staff every other
month or in connection with a particular problem. In a South
Carolina county where the white agent reported that the white
staff met "practically every morning," the Negro staff was said to
attend these meetings only "at times . . . if something pertains to
them." Only in two Georgia counties visited did the Commission
find Negro county workers attending regular meetings of exten-
sion staff.

When the Rural Areas Development (RAD) program, designed
to attack chronic unemployment and other economic problems,
was organized, the segregated structure of extension again inter-
fered with the communication of information to Negroes. In one
South Carolina county for example, Negro workers were not in-
vited to extension staff meetings to learn of this Federal activity.
The white county agent did not discuss RAD with the Negro
agent until approximately one year after the program had been
established. At this time the Negro agent was told in vague terms
"to work through the State system."

Segregated Training.The State extension services provide
numerous opportunities for county extension workers to raise their
professional competence and improve their work effectiveness
through in-service and academic training.
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These training opportunities are vital to the effectiveness of the
county agent and the economic welfare of the farmers he serves.
They provide new and timely information on developments in
the various fields of agriculture, farming, and rural life, add to
the agent's professional skill, and serve as an important means of
communication within the extension service. Since Negro agents
have come largely from the inferior segregated school systems
of the South they could have benefitted most from these training
opportunities.

While there is considerable variation in quality and quantity of
training among the various States, consistent and clear disparities
were found between training for white and Negro workers in 13
Southern States for which data was studied." Only in North
Carolina were county agents trained on a desegregated basis. In
general, in the remaining 12 States, training of extension agents
was segregated, and training available to white workers was more
varied, longer, and more detailed than that available to Negro
workers.

In Georgia Negro county agents were offered only two courses
while white agents received training in 13 subjects. In Mississippi
Negro county agents received no training in cotton or pasture
and forage although whites did. In Texas Negro county agents
received no training in livestock, although white agents were
offered two 5-day livestock workshops and a 5-day marketing
school.

In Arkansas Negro county agents received no training in live-
stock or poultry or related matters, while white county agents
received training in dairying, poultry, beef cattle, swine, and
forage crops. In Louisiana white male agents were trained in
eight 4H subjects by many State specialists, averaging 41/2 days per
worker. Negro men received one 4H training course on "orga-
nization" from two district program specialists, or i day of training
per worker. White home demonstration workers also received

The information in this discussion is based on schedules of training for 1963 and 1964
submitted to the FES by the State CooperativeExtension Services as well as field interviews
by Commission staff. Copies of training schedules are retained in Commission files.
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training in eight 4H subject-matter areas, while the Negro
women workers received no 4H training. In South Carolina
training for home demonstration workers followed the same
pattern."

Subject matter and content of courses for Negro workers is fre-
quently limited, and training tends to be general rather than
specific. In general, less time is devoted to each subject for Ne-
groes than for whites, and consequently subjects are treated with
less depth and scope. For instance, in Georgia all livestock train-
ing was combined in a single i -day meeting for Negro county
agents, while whites had three meetings on various aspects of
the subject. In Virginia Negro agents attended a 2-day meeting
covering tobacco, peanuts, soybeans, weeds, and fertilizers. White
agents had a two-week training course of flue-cured tobacco pro-
duction and marketing alone, as well as other meetings on tobacco
and six different meetings on peanut diseases. Similar disparities
in training prevailed for Negro and white home demonstration
agents in Arkansas and Georgia."

Important differences in the timing of training meetings work
to the disadvantage of Negro agents. For example, in Alabama
in January 1964 white agents received 2 days of cotton training
well before the beginning of the cotton planting season. Negro
agents covered the same subject in a half day in April. A Negro
agent reported that since cotton was planted about March 25, the
April meeting was too late to be useful that year. A similar situa-
tion existed in Arkansas. White agents attended a meeting on

In South Carolina, where training for all workers was less than in other States, Negro
home demonstration agents received no subject-matter training, but white home demon-
stration agents were trained in home management and clothing, in addition to the infor-
mation received at their annual conference.

'In Arkansas three different training sessions of 2-day duration were held for white
home demonstration agents on economics of family living, human relations, and time man-
agement with an additional day on family relations. Negro home demonstration agents
training was limited to a r-day meeting on home management and a half day each for
family living and county development. In Georgia, Negro home demonstration agents
attended a 2-day meeting on family life with an agenda covering six areas. White home
demonstration agents had separate meetings of from I to 4 days devoted to each of
subjects.
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cotton in late January, while Negro county agents had a cotton
meeting in the same city late in March.

Generally, it appeared that Negro agents were given in-service
training only in subject areas in which Negro farmers and rural
population were already deeply involved, such as cotton and other
row crops, manual skills, and subsistence living. One State pro-
gram was directed toward training Negro agents "within the
context of the role expectations held for them by society."

Besides in-service training, the Extension Services cooperate with
State universities and colleges in providing regular summer sessions
particularly oriented toward graduate degrees in agricultural edu-
cation. Until recently, such training was not available to Negro
agents in the southern schools attended by white agents. As late
as the summer of 1964 Negro county agents from several States
gathered for training at Negro schools'

While Negro agents attended one class at the Louisiana Statc
University campus for the first time in the summer of 1964 they
were segregated from white extension workers. Negro agents in
Louisiana were notified by the State extension service that they
could enroll in one graduate course at the formerly all white
Louisiana State University. However, they were sent a separate
notice telling them which section of the course to attend. White
agents, by specific instruction from the Louisiana extension service,
attended another section of the same course." Furthermore, a
course on 4H programs required for a Masters Degree In Agri-
cultural Extension Education was not open to Negro agents.

Visits of State subject-matter specialists with county agents are
another fotm of training. These visits are made at the request of
the county agents or on the initiative of the specialist and some-
times at the request of an individual farmer or a farmers' associa-
tion. They serve to acquaint the county agents and farmers with
the most recent research developments and with the experiences
of other farmers in dealing with similar problems.

"Prairie View A tt M in Texas and Tuskegee Institute, Ala.
"Memo from State Extension Official to "Assistant Agents for Work With Negroes,"

Feb. 27, 1964, and to "Selected Extension Personnel," Feb. 27, 1964; copies retained in
Commission files.
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Because of the segregated structure of the service, Negro agents
have not had the same opportunities as white agents to benefit from
the subject-matter specialists. Twenty-five years ago a study of
the extension service indicated that in some States white specialists
were required to notify the Negro agent of their impending visit
to his county. At that time, the study noted that "the Negro
county agent is usually allowed to attend" meetings with spe-
cialists." Field investigations by the Commission staff showed
that this is no longer the case. In counties dispersed through a
number of States Negro agents were not present at, or invited to,
meetings which the State specialist had with white staff and white
farmers.

Thus, in Alabama a white county agent advised that in the spring
of 1964 specialists had visited the county on six occasions to discuss
cotton, seed drying, landscaping, soybeans, and forage. No Negro
staff were present at any meeting."

In Georgia Negro agents met with the commodity specialists
only if Negroes were already producing the crop under discussion.
According to a State extension official, if the county agent asked a
specialist to come in and discuss greenhouse tomatoes with agents
and tomato farmers, the Negro agent would not be asked to be
present because Negroes currently were not in that crop. In
Louisiana a white county agent stated that white specialists had
visited the parish on zo occasions during a 6-week period. The
Negro workers did not meet with any of these specialists or any
other specialists during this period. In Mississippi a Negro worker

stated, "When white specialists have the time they will meet with
Negro county agents." A South Carolina State official asserted
that all agents participated equally in the services rendered by

"Baker, op. cit., pp. 196-197.
*One county agent claimed that the Negro agent would be invited to meet with a

specialist while in the county if they were to discuss "some particular phase that the Negro
farmer is interested in." However, although several of the Negro farmers were cotton
growers, the Negro agent was not invited to attend a meeting with a cotton specialist.
Oher county agents confirmed they do not, as a matter of practice, invite Negro agents to
specialists' meetings. One agent said he was occasionally instructed to inform the Negro
agent of the specialist's visit.
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specialists. However, a white county agent stated, "When [the
Negro agent] finds something he can't handle, he comes here
whenever we find some things we can't handle, we call a
specialist."

In North Carolina reasonable requests for specialists are said to
be honored. However, it is the Negro State specialists who usually
serve Negro agents. Since the orientation of the Negro specialists
is more general than that of whites, the latter are available to assist
their Negro colleagues if more particular knowledge is required.

In a county with a staff of several agents the usual procedure
might be for only one agent to attend a meeting on a specialized
subject and then to transmit the information to his fellow county
workers. If the extension offices and services were integrated, the
fact that a Negro agent did not attend meetings on specialized
subjects could be explained by his position as one among several
agents in a county. Bait in the existing extension structure the
separately housed Negro staff is not, in fact, a functioning part of
the county extension service and does not have the benefit of regu-
lar contact with the workers who have received training. In the
absence of special efforts to overcome the obstacles of a segregated
structure, the information acquired by white agents in training is
of little benefit to Negro agents.

In addition to these formal and informal training opportunities
available to the county extension staff, agents receive bulletins and
publications from the State extension office, agricultural experi-
ment stations, the Federal Extension Service, and other agencies of
the Department of Agriculture. All serve to keep the county
worker informed on aspects of county extension work and on re-
lated Federal programs. However, in one South Carolina county
the difference in number of publications received by the white and
Negro offices was surprising. The white agent provided Commis-
sion representatives with copies of 31 publications which he had
received during the preceding months. The Negro assistant agent
could list only seven publications which his separate office received
during the same period.
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Denied adequate training and cut off from vital information,
Negro personnel were often found to be unfamiliar with programs
of great importance to their communities. In some South Cat clina
and Georgia counties Negro personnel interviewed were unfamiliar
with the Manpower Development and Training Act, although
their white coworkers were informed on the subject.'" In one
Mississippi county, information on acreage allotments was provided
by the ASCS office manager to the white county agent but not the
Negro agent. The initial training for one Georgia Negro exten-
sion worker did not include information on the programs of the
Farmers Home Administration in his county, and other Negro
workers in Alabama, Georgia, Mississippi, and South Carolina
were unfamiliar with the Rural Areas Development program.

Not only were Negro extension workers excluded from meetings
with their fellow staff members, but in Alabama, Georgia, and
Mississippi it was found that they did not participate in meetings
with workers of other agricultural agencies in their counties. In

one case this isolation was so complete that a Negro agent did not
know and was not known to other agricultural workers in that
county. A Federal Crop Insurance Corporation official in Georgia,

who claimed that information concerning this program was made
available to Negro extension staff, did not know that a Negro agent
was employed in the county in which his own office was located.

Federal Responsibility. The Federal Extension Service plays an
important role in developing training materials and giving assist-
ance to States in preparing in-service training programs. Fre-

quently, FES staff teach in such educational programs within the
State. It has been the practice of the FES to permit its officials to
participate in segregated training meetings and to assist in planning

for segregated training.
At the request of the Commission FES secured from State exten-

"MDTA establishes primarily a job training program for unemployed heads of house.
hold, and youth and farm workers with annual income less than $1,200. Training and

expenses are paid for by the State and Federal governments. Institutional training may
extend for 52 weeks and could include training for such farm positions as general farmer,
farmhand, truck farmer, and dairy farmhand.
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sion services reports of training offered to extension workers which
served as the basis for the Commission's analysis. Throughout
long discussions of the disparities revealed by this data, however,
FES officials made no reference to any prior evaluation of the qual-
ity and quantity of training offered white and Negro extension
workers.

Another FES activity with professional development as its goal is
the Washington "Agricultural Outlook Conference." Each State
extension service sends two or more delegates to this meeting. In
1962 a Department employee called attention to the absence of
Negro extension workers from the conferences. In 1963 Texas and
North Carolina extension services sent Negro staff members to the
conference and the Department sent invitations to ten Negro col-
leges. Tuskegee Institute responded by sending a faculty member
who was not connected with extension. In 1964 only Maryland
sent a Negro extension worker as a delegate. Negro colleges were
again asked to send faculty members, and four did so.' Thus,
Negro participation at the conference again was arranged for out-
side of the usual channels.

Professional Associations.The professional associations of ex-
tension workersthe National Association of County Agricultural
Agents (NACAA) and the National HomeDemonstration Agents
Associationare important instruments of professional develop-
ment. The annual meetings of these organizations are designed as
training centers and agents are given official study leave to attend
conventions. Membership in the National Association of County
Agricultural Agents, for example,is_acquired through membership
in the State association. In a number of Southern States mem-
bership in the State professional association has not been open
to Negro extension workers. Negro county agents and home
demonstration workers have formed their own State professional
organizations. In recent years Negro county agents have sought
without success to be admitted to State associations and to attend

u Letter from FES to Commission on Civil Rights, Sept. 24, 1964.
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conventions of the National Association." Officials of the Federal
Extension Service have consistently attended the white segregated
meetings and have worked with committees on which only the
white association was represented. However, the agency's most
recent Administrator has evinced concern at the exclusion of Ne-
groes from professional gatherings.

In September 1964, the Board of Directors of the NACAA in-
structed the Presidents of State associations to extend to all active
male extension agents an invitation to attend the National Conven-
tion at New Orleans. However, this did not occur in most South-
ern States. The Commission was able to establish only that the
Texas extension service sent such a notice to Negro agents. The
only Negro in attendance at the New Orleans meeting was a Negro
agent from Texas who is the national president of the Negro
professional association." Federal officials were in attendance at
the meetings and the meeting was addressed by a Federal official
who dealt in part with the impact of the Civil Rights Act upon
the Cooperative Extension Service."

SERVICE TO NEGROES

Planning the Extension Program

The CoMmission found that the isolation of the Negro farmer
and rural resident began with the extension planning process.
While the involvement of local people in the preparation of the
county annual plan of work is regarded as a vital part of Extension
philosophy," Negroes are involved in the planning process only

"Information is based on correspondence between officials of white and Negro county
agents' associations. Copies are retained in Commission files.

Letters from FES to Commission on Civil Rights, Sept. 28, 1964 and Oct. 27, 1964.
"Address by Dr. Nylc C. Brady, Director of Science and Education, USDA, at annual

meeting of National Association of County Agricultural Agents, Oct. 8, 1964, Ncw Orleans,
La.

A USDA Extension publication states, "thc people to whom a program is directed
must be involved in planning it, and programs gain by thc development of procedures that
let as many people as possible share in plans." A Guide to Extension Programs for the
Future: The Scope and Responsibilities of the Cooperative Extension Service, 1959, pp.
47-48.
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in those counties with Negro extension workers, where separate
white and Negro advisory committees make separate plans. In
counties without Negro extension personnel, however, Negroes
do not share in drawing up these plans which outline the pro-
grams and goals for the county and assign to the extension staff
their responsibilities for the coming year. In such counties no
plan of work with Negroes is made.

In counties where Negro extension workers are assigned, the
fact of segregated planning was succinctly stated by one white
county agent in Alabama: "We make our plans; they (Negroes]
make their plans." He advised that an all-white extension coun-
cil formulated the white plans and that the Negro agent did not
participate in this process. An all-Negro extension council formu-
lated the plans for the Negro population of the county. The
white county agent did not have a copy of the Negro plan of
work and stated that he never saw the Negro plan. Conversely,
the Negro agent had never seen a copy of the white plan and was
unfamiliar with the plan's goals. The same segregated pattern
was found in other States."

Poor white farmers have the same agricultural problems as poor
Negro farmers, just as the needs of a progressive Negro farmer for
advice and information do not differ from those of a successful
white farmer. Further, the Department of Agriculture itself rec-
ognizes that the economic development of a county is dependent
upon a comprehensive rather than a fragmented approach to its
problems: "Organized local committees, consisting of repre-
sentatives from all interested groups, motivated by a desire for
improvement . . . can attain an improved economy in the rural
community." "

"This was documented in Georgia, Louisiana, Mississippi, North Carolina, South Caro-
lina. and Virginia. In South Carolina, although white and Ncgro extension staff plans arc
combined at the county level, this consolidation is for purposes of submission to the State
extension office only and is not a substantive change in the segregated system.

`USDA, Rural Areas Development Handbook, Agriculture Handbok No. 145 (June
1963), P. 1.
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Assigmnent of Responsibility for Work With Negroes

Commission staff interviews, supported by statistical evidence,
established that the Negro rural population was almost exclusively
served by Negro workers and that in counties without Negro
extension personnel service to Negroes was minimal.

At the State level Negro extension workers in the segregated
State office were found to be responsible for work with Negro
county agents, and through them for work with Negro farmers.
In Louisiana this function was outlined in the State Plan of Work
submitted to the Federal Extension Service in these words:
"Located at the Southern University extension office are four State
extension workers who perform the roles of assisting Negro parish
personnel with Extension programming. 99 48

Counties With Negro Personnel. State extension officials uni-
formly agreed that Negroes at the county level were served by
Negro agents if Negro agents were assigned there. Commission
staff interviews with county agents, both white and Negro, con-
firmed this practice. As one white county agent in Alabama put
it: "The Negro agent's responsibilities are the same as mine, only
for Negroes." Another white county agent stated that he worked
infrequently with Negroes, visiting Negro farms not more than
15-2o times a year but generally sending any requests from Negroes
to the Negro agent. In Georgia, a white home demonstration
agent referred Negro callers to the Negro associate home demon-
stration agent since "they are her constituency." Another white
home demonstration agent met with the County Council of Negro
Home Demonstration Clubs five months prior to the Commission
on Civil Rights staff interview but since that time she had rendered
them no other service. In Louisiana a white agent stated that the
white staff would not organize Negro home demonstration clubs.
Such requests were referred to Negro workers. Describing this
referral to a Negro worker, a Louisiana State extension official said
this was "as it should be." Although a white agent had helped

" USDA FES Files, Plan of Work, Louisiana Agricultural Extension Service, Project VII,
July 1964June 1965, p. 22. Similar structure was also documented in Alabama, Georgia,

Mississippi, and Virginia.
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white farmers expand into poultry, both at their request and upon
his own initiative, he had never done so for Negroes. Similar pat-
terns prevailed in Mississippi, South Carolina, and Virginia."

Counties Without Negro Personnel.In the absence of Negro
personnel some agricultural services were provided to Negroes by
white personnel. However, one Louisiana State extension official
said, "I would not want to leave the impression that their respon-
sibility has been discharged equally." Especially when the two
extension programs of 4-H and home demonstration clubs were
discussed, most extension officials agreed that it was unusual to
find a program for Negroes in a county without Negro workers.

In Mississippi a State official said that when he was a county
worker, both races came to his office and he helped them both.
A county agent in that State asserted that he spent much of his
time working with Negroes. Nevertheless, this same county agent
who said he worked with Negro farmers did not know if Negro
children went to 4-H camp, indicating that this was not part of
his responsibility. In the same county the white home demonstra-
tion worker did not work with Negro women. In Virginia a
State extension official agreed that service by whites to Negroes in
4-H and home demonstration work would be exceptional.

Louisiana State officials said white staff in the absence of Negro
workers would organize Negro 4-H and home demonstration
clubs though not "as much as we would like." But a list of Negro
home demonstration clubs furnished to the Commission by the
State Extension staff showed that no Negro home demonstration
club was reported in any parish without either male or female
Negro personnel. With the exception of one parish with a small
Negro population, the same was true for Negro 4-H clubs. In

"In Virginia a State extension official observed that the races "tend to go to the office
of the agent of their own race." In Mississippi one county agent characterized the Negro
agent as "the coordinator of Negro programs." Another agent stated that "Negro staff
are responsible for work with colored." In one South Carolina county the Negro assistant
county agent worked only with Negroes but the white staff provided livestock advice for
Negroes. Li another county the agent estimated that a substantial number of visits were
made by white staff to Negro farms, a fact disputed by a local FHA worker who stated
that the white agent does not normally work with Negroes except when Negroes come to
his office for soil testing.

761-035 0-435--1
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North Carolina no Negro 4H clubs were reported in any county
without Negro agents.

Assignment of Personnel To Work With Negroes°

State officials explained that the placement of Negro personnel
was determined by the availability of Federal, State, and county
funds, the willingness of the county to have a Negro worker, and
the size of the Negro rural population. The State would not place
a Negro in a county if there were strong sentiment against it."
This local option to reject personnel assigned to work with Negroes
was noted in the 1939 study of county agents." Because counties

may refuse to accept Negro agents and have done so despite State
efforts to the contrary, there was no close correlation between rural
Negro population and Negro extension employment.

In every Southern State the number of extension workers as-
signed to work with Negroes was grossly disproportionate to the
numbers of Negro families they were expected to serve when com-
pared with the white assignments.

Even if the "separate-but-equal" doctrine were acceptable as a
standard, any claim of equality of service to Negroes would require
that the ratio of extension workers assigned to the Negro popula-
tion be the same as that for whites. Such was not found to be the
case. Commission staff interviews in the counties visited revealed

either inadequate numbers of Negro workers or the total absence
of Negroes assigned to work in counties with high Negro
populations.

In an effort to secure a broader perspective, 125 counties which
had the highest number of Negro farm operators were chosen in
each of five States and the pattern of extension staffing studied."

"Commission investigation found that extension personnel assigned to work with
Negroes were consistently Negroes themselves. In the discussion below such workers are

termed "Negro Agents," a term used in the county offices. In February 1963 there were

about 500 counties in the South with such workers.
"This was documented in Georgia, South Carolina, and Virginia.
" Baker, op. cit., p. 199.
113 Alabama, Georgia, Louisiana, Mississippi, and South Carolina. For detailed list of

counties and statistics, see app. D.
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There were white agents and home demonstration workers in all
125 counties.

Caseloads in Counties With Negro Agents.In those selected
counties where some Negro staff were assigned, a comparison with
population statistics established that, with some exceptions, the
Negro workers had a potential caseload at least twice that of the
white staff. In youth work the potential caseload of Negro agents
often was three or more times higher than that of whites."

Table 1.Number of farm operators and rural boys aged 10-19 years, for each male
extension worker, by race, in selected counties' with Negro staff

State:
Farm operators Rural boys

White Negro White NegroAlabama 312 796 323 1,203
Georgia

391 373 403 872
Louisiana

344 634 375 1, 209
Mississippi

310 954 315 1,356
South Carolina

499 945 948 1,967

Number of rural households and rural girls aged 10-19 years, for each female extension
worker, by race, in selected counties' with Negro staff

State:
Rural households Rural girls

White Negro White NegroAlabama 1, 435 2, 287 427 1, 346
Georgia 1,612 t,3to 520 789
Louisiana

19942 2,099 892 1,202
Mississippi 1, 211 2, 603 394 1, 504
South Carolina 3,210 2,985 1,163 2, o18

The 25 counties in each State with the largest number of Negro farm operators were
selected. For detailed discussion of counties studied and method of selection, see app. D.

Caseloads in Counties Without Negro Agents.Of the 125
selected counties, 42 were without Negro agricultural agents.
These 42 counties contained 27,000 Negro farmers, or 26 percent
of all Negro farmers in the 125 counties. In Georgia, Louisiana,
and Mississippi, more than one-third of the Negro operators and
Negro rural youth in the studied counties were in counties with-

" Georgia's relatively low caseload for Negro workers must be viewed in the light of
the extensive absence of Negro staff from the counties with high concentrations of Negroes.
This is particularly true of youth work. South Carolina's showing of equal figures for
adult home demonstration work results from the very high white caseload rather than an
improvement in service to Negroes.
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out Negro agents. Assignments of Negro home demonstration
workers left similar gaps in the population of the studied coun-
ties. Fifty-six thousand Negro rural families were in the 38 coun-
ties which had no Negro home demonstration agent. In Georgia,
for example, nearly 75 percent of the Negro girls of 4H Club age
in the counties studied lived in counties without Negro home dem-
onstration workers. The families of these girls, representing 55
percent of all rural Negro households in these counties, were, of
course, similarly without service. In Louisiana 43 percent of rural
Negro h(useholds in the counties studied were without Negro
agents.

Staffing in counties without Negro personnel was examined to
determine whether the number of white personnel was sufficient
to provide service at a reasonable level to both the white and Negro
population. The addition of Negro youth and rural households
to the caseload of white extension staff would have resulted in a
caseload double that carried by white staff in other counties except
in South Carolina where caseloads for whites were already very
high. Substantial but less severe increases in white caseloads would
result if Negro farm operators were included in the caseload of
white agents."

The Quality of Service to Negroes

Experience in other educational fields has shown that under
segregation Negroes do not receive equal treatment." Extension
education proved to be no exception. To acquire an understand-
ing of the services rendered Negro rural families, a more intensive
review of the service provided was necessary along with some
attempt to measure the effectiveness of these services when com-
pared to the services received by white families. The Federal
Extension Service had not, within recent years, attempted to review
the quality and quantity of the racially segregated services offered

'See app. D. table
"Brown v. Board of Education, 347 U.S. 483 (1954). See also U.S. Commission on

Civil Rights, Equal Protection of the Laws in Public Higher Education (Washington: U.S.
Government Printing Office, 196o).
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Negroes in the Southern States. However, FES officials have
re-emphasized the need for evaluating extension services and
have indicated that they were "seeking more effective ways to do
the job." " In initial interviews Federal officials insisted that no
records were kept on the basis of race and that it was, therefore, im-
possible to evaluate the agency's work with Negroes. Efforts to
carry out such an evaluation were considerably hampered by the
inadequacies of data collected by the FES and available to the
Commission. Commission staff undertook to review such data
as was available in an effort to arrive at preliminary findings. This
data was then supplemented by Commission field studies. While
more conclusive in some areas than others, this review identified
discriminatory and unequal treatment in Extensionprograms.

Service to Farmers."A sampling of county plans of work and
annual reports reflected the pervasive basic assumption that there
are two distinct Southern agricultural economiesone white and
the other Negro. Although in no way conclusive, the sampling
of annual reports indicated that Negro farmers in the South were
not participating in services reported for whites in the same county.

In North Carolina a white agent reported that county livestock
problems had been solved but the Negro agent reported a high
swine mortality rate for the same year.

In an Arkansas county, according to the annual report, soil
specialists met with white farmers to solve pasture problems. The
Negro age ,it reported that same year that Negroes received their
information on the subject through lectures by local farmers.
Where a special program of intensive Farm and Home Develop-
ment for low-income families was carried on, the white county
agent spent an average of 6 man-days with each such family, while
the Negro agents spent only 3 man-days per Farm and Home
Development family in the same year.

":965 Appropriations Hearings, pt. 2, p. 367.
" Documentation in this section is from files of the Federal Extension Service, County

Annual Reports, and from field interviews. Separate plans of work and annual reports for
white and Negro county staff were filed with the FES until 196o. These were made
available to the Commission for study. Some county reports for later years were secured
by the FES also and reviewed.
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In a Florida county, where storage of corn was a problem, the
white agent's 'annual reports for 2 years noted that farmers had
been assisted in obtaining bins through the Commodity Credit
Corporation loan program. The Negro county agent reported
each year that many Negro farmers were selling surplus corn due
to lack of storage space.

In Georgia, a white agent's annual report emphasized that
shrinking tobacco allotments had pointed to the need for a pro-
gram to promote sweet potatoes, while the Negro report did not
mention diversification and spoke of increasing tobacco yield.
Differences in the treatment of problems related to t, cco were
also revealed in reports from a North Carolina county. The white
agent's goal was to increase tobacco income by $16o per acre, while
the Negro agent's goal was simply to realize a profit above labor
costs. In a South Carolina tobacco county the white agent, in his
annual report, stated that Blue Mold damage to tobacco was slight;
in the same year the Negro agent reported that farmers were unable
to get enough young tobacco plants because of Blue Mold.

While evidences of unequal service to Negro farmers were
difficult to identify in the field, some clear instances of a double
standard came to the Commission's attention. In an Alabama
county the Negro agent stated to Commission interviewers that
Negroes did not attend demonstrations held on white farms and
that there were beef cattle demonstrations for white farmers but
none for Negroes. Negro agents in two other Alabama counties
reported that the unavailability of a financial sponsor prevented
the holding of a tractor maintenance clinic and a "fat calf show"
for Negroes. In another Alabama county, specialists met with
white farmers while the Negro agent reported that Negro farmers
did not receive the services of specialists. Another Negro agent
said that he had learned, through conversations with white live-
stock producers and newspapers, about a fertility testing program
for bulls which was available to white farmers but not to Negroes.

In one Louisiana parish without a Negro agricultural agent the
county agent had not included any of the Negro dairymen in a
program intended to improve dairy farm management by encour-
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aging better record keeping in dairy production. Furthermore, he
had taken the initiative in suggesting diversification to poultry
farming with white farmers, but had never done so for Negro
farmers.

In South Carolina a white county agent reported that on assign-
ment to the county he found white farmers reluctant to undertake
dairying and he was proud of his success in overcoming their
apathy and getting them into dairying operations. The Negro
assistant agent stated that Negroes were not in dairying because,
among other reasons, they would require special training. In this
county no such training has been provided by the extension service
for Negroes. The Negro agent said he was concentrating on the
"family cow."

In some instances where the only extension staff responsible for
Negroes in a county is the Negro home demonstration worker,
Negro farmers must rely on her to perform agricultural work
normally assigned to agricultural agents. One Louisiana white
agent stated that he used the Negro home demonstration worker
for contact with farmers, "although being a woman [she] is not
trained in this particular field." in another parish the Negro home
demonstration agent reported that Negro farmers were referred to
her for agricultural programs by the white office which had five
professional men for such work. When she attempted to organize
a seed and fertilizer cooperative for Negro farmers this Negro
home demonstration agent requested the assistance of the white
agent. He referred her to an assistant who said he was too busy
to help her. She finally requested assistance from a member of the
staff of a Negro land-grant college at the opposite end of the State.
The annual report for a Mississippi county with four white male
agents showed that the Negro home demonstration worker per-
formed agricultural services normally expected only of male agents.
Similarly, a Negro home demonstration worker in a Tennessee
county was reported as having spent many days of work with
farmers on livestock, crops, marketing, soil conservation, forestry,
wildlife, farm business, and mechanical equipment. The Com-
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mission staff did not find white home demonstration agents doing
similar agricultural work.

The establishment of lower goals for Negro farmers is one of
the most serious handicaps of the segregated extension service.
Speaking to his fellow Negro agricultural workers years ago, the
president of Mississippi's Negro land-grant college decried the
emphasis on subsistence in Negro extension services"Live at
Home" for Negro farmers but "Plant to Prosper" for white
farmers: "

There is nothing wrong in differing. By all means, let us
be original. But if that originality is not just as good or
better than the other fellow's slogan, let's not be original.
Why two anythings when one will do just as well? . . .

Catch phrase programs and wishful thinking may give
glamorous publicity, but they don't keep Negro farmers
from losing their farms in the Tennessee Valley and
other choice farming areas of the South and Nation.

Low expectations of Negro achievement were reflected or
implied in statements made by both white and Negro State Ex-
tension Service officials. Commission staff were told that "corn
is just not a Negro crop;" that Negroes do not follow extension
service recommendations; that "we often fail to understand the
irresponsibility of the Negro race;" that sheep field days are held
only for whites since "Negroes don't have any interest in sheep;"
that no extension assistance is needed by Negroes because "there is
every indication that they have discovered a way to make a living;"
that Negroes are incapable of organizing for rice farming since
they have more than they can take care of; "that if you could have
dairying from Monday to Friday, many Negro farmers would be
dairymen; but since it is a 7-day business, Negro farmers won't
work 7 days." Even an official of the Federal Extension Service
stated that Negroes "have gone about as far as they can go."

"J. R. Otic, Trends in Agriculture Since 191o, Proceedings of Tuskegee Rural Life
Conference. June 18.-29, I95o (Tuskegee Institute. 1950, PP. 46-47.
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Service to Rural Households.Horne demonstration agents
work directly with rural and farm women in their homes and
through home demonstration clubs. Programs are designed to
help the whole family by assisting the homemaker with family
budgeting and meal planning, home management, child care,
clothing, the family garden, and many other activities. However,
the opportunities for Negroes to acquire information and assist-
ance through the home demonstration program was also found
to be severely limited. It was generally conceded that there is no
organized home demonstration program for Negro women where
there are no Negro extension personnel employed. White agents
did not organize and rarely assisted the Negro home demonstra-
tion program."

A white home demonstration agent in a Louisiana parish pro-
vided information to Negro women if they visited her office or
if she visited white homes in which Negroes were employed as
servants or where Negro tenants were present. While she some-
times visited white families without a request being made for her
services, she had never visited Negro families without a request.
In another parish the white home demonstration agent stated
that she did not invite Negro women to an educational meeting
because she "didn't think about sending them invitations." In
Louisiana parishes where only male Negro workers were employed
they were said, by a State extension official, to be responsible for
Negro home demonstration work as well as their other duties.

In North Carolina counties without a Negro home demonstra-
tion worker, Negroes could organize informal clubs on their own
which, while not considered in the same category as other home
demonstration clubs, could receive assistance from the Extension
Service.

The failure to serve Negro rural families in important areas
of home demonstration work, which was freely admitted in field
interviews, was identified through an analysis of annual reports
in Extension Service files. In three States studied, the proportion

"This was documented in Louisiana, Mississippi, North Carolina, South Carolina, and
Virginia.
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of Negro rural households reached with these programs was half

that of white rural families.

Table 2.Percent of rural households reached with. Home Demonstration Programs by

race 1960

Alabama Georgia Louisiana

White Negro White Negro White Negro

Home management
Family economics
Clothing
Food and nutrition
Health
Family life

2.0

9

44

47
2.1

2-4

9

4
19
2.2.

70
to

to
6

2.9

42'
2.0

15

3
4

9
17

24
5

2.9
26

55
69

W
2.0

25

6

11
38
2.2.

9

Source: FES, Statistical Summary, t96o, items 64 and 70, tg6o Census of Population,

PC (z) B, vol. I, table 19.

In these States there was a high proportion of counties without

Negro home demonstration workers." Mississippi and South
Carolina, in contrast, with higher proportions of Negro home
demonstration workers, reported almost equal service to Negro
and white rural households.

If the need for the assistance of home demonstration workers
is measured by family income, the inequality of service to Negroes
is intensified, for the median income of Negro rural families with
children in these States was about half that of similar white house-
holds."

Service to Youth.A further measure of the human cost of
the segregated and unequal structuring of extension services can

" Number of counties with home demonstration agents by color of agents:

State: White Negro

Alabama 67 35

Georgia 139 39

Louisiana 64 20

Mississippi 82 55

South Carolina 46 33

Source: Cvntity Agents Directory, tg6t.
"Income of families with own children under r8, tg6o Centro of Population, PC(1)1),

table 140.
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be found in the services to youth. The exclusion of Negro youth
from service is well illustrated by one Louisiana county agent
who had notified only white high schools of a recruitment program
for students of veterinary medicine. When asked why he had not
notified Negro high schools he said, "It just really didn't occur to
me, actually."

Extension services to youth, however, are primarily channeled
through the 4H club program. Federal Extension officials have
stated that work with Negro youth through the 4H clubs is a
very important service rendered by extension agents to the rural
Negro population. According to an Extension publication: "

Club work contributes to communities and community
life in many waysdeveloping leadership among adults
and youth, teaching youth skills and techniques, develop-
ing a positive attitude toward future learning, and physical
community improvement resulting from activities.

Recognizing the importance of this program Negro agents often
reported spending 6o percent or more of their time working with
Negro youth in 4H club work.

And yet the Commission found serious inequities in the white
and Negro 4H clubs in terms of number of clubs, number of
youth enrolled, number and types of programs and activities, and
number of extension agents assigned to work with 4H clubs.

The 4H club program operates at the county, State, and na-
tional levels. Two major national eventsthe National 4H Club
Annual Conference in Washington and the National 4H Club
Congress held annually in Chicagoafford recognition to youth
who have been outstanding club members in their States. And yet,
while these events receive considerable support and assistance from
the Federal Extension Service, Negro youth from the Southern
States have been excluded from participation because of discrimina-
tion and inequities in State 4H programs and methods of selecting
delegates.

"Dr. E. T. York, Jr., "What is the 4H Story?", Extension Service Review. February1962, p.
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Delegates to the National 4H Club Conference held annually
in Washington " are selected in the various States from among
members nominated by county agents on the basis of 4H achieve-
ment, citizenship, and leadership ability. In 1964 only North Caro-
lina among the Southern States considered Negro youth for nomi-
nation as delegates to the national conference, and North Carolina
alone of the Southern States sent a Negro member as a delegate.
Prior to 1961 Negro 4H club members from the Southern States
had been confined to a segregated "Regional" conference held at
Howard University, also in Washington. The elimination of this
segregated meeting was not accompanied by any safeguards to as-
sure that Negro youth would be included in the National 4H
Club Conference, and so their exclusion from the national scene
was continued.

Negro youth have also been excluded from the National 4H
Club Congress held annually in Chicago" to provide recognition
of 4H club achievement in specified project areas for which na-
tional awards are set. At these conferences youth who have been
chosen as State winners compete for national awards, usually $500
scholarships, sponsored by large commercial and manufacturing
concerns which serve the agricultural economy. The National
4H Service Committee which sponsors the Congress, has estab-
lished a "Special Awards" program for Negro youth in 17 Southern
States which provides a $50 bond for each Negro State winner in a
project area but excludes the Negro youth from attending the
national congress and from competing for the many $5oo scholar-
ships offered. In 1964 only North Carolina considered the achieve-
ments of Negro youth in choosing State winners, and a Negro
youth from that State was a State project winner." The separate

"Held under the auspices of the National 4H Club Foundation. a private organization
which includes the Administrator of the FES among its officers.

'Held under the auspices of the National 4H Club Service Committee, "a nonprofit
corporation organized by public-spirited citizens who believe in 4H as a valuable training
ground for our nation's youth. The organization utilizes private resources to assist the
Cooperative Extension Service in advancing the membership, leadership and influence of
the 4H program?' Souvenir Program. 434 National 4H Club Congress, p. 32.

"Letter from FES to Commission on Civil Rights, Dec. 14. T964.
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awards system did not include any recognition of achievement in
project areas of citizenship, home economics and public speaking
for which white youth were awarded prizes." Despite this con-
tinued exclusion of Negro youth the 4H Club Congress in 1964
was addressed by the director of Science and Education for the
USDA and five FES officials, including the assistant director of
4H and Youth Development.

In Louisiana six white youth went to Philadelphia as the win-
ners of a State sweet potato contest from which Negroes were
excluded; three white youth went to Kansas City, Missouri after
winning a poultry contest from which Negroes were excluded.
Similarly, four whites represented Louisiana at the National Jun-
ior Vegetable Growers Association. Denied the opportunity to
compete for national awards, 24 Negro youth were sent on a trip
to Mexico City sponsored by friends of 4H."

Many Negro youths were barred from participation in 4H
clubs at the county level. State extension officials in Mississippi,
North Carolina, and South Carolina agreed that where there were
no Negro agents in a county, there was no 4H program for Negro
children. In Georgia, Louisiana, and Virginia the officials ad-
mitted there were few exceptions to this rule. Statistical analysis
confirmed this. Of Louisiana's 63 parishes where white 4H
programs were carried on, 26 provided no Negro 4H program
whatsoever. Twenty-eight percent (26,000) of all rural Negro

" "Regulations All 1964 Special State 4H Award Programs" published by the National
441 Service Committee. Some examples of unequal prizes listed for whites and Negroes
in the Handbook of Louisiana Awards, 1964:

"a. 'Bread'the white State winner goes to Chicago to compete for one of six 135on
scholarships and the Negro State winner is eligible for a $z5 bond.

"b. 'Tractor - driving' white youth in each district compete for three sets of hand tools.
Negroes have a medal for four parishes only and one statewide 85o bond. Whites have a
chance at a national scholarship award. Negroes do not.

"c. Electricwhite boy and girl winners in each parish have choice of several small
appliances and in each district compete for a Sion selection of equipment, while the State
winner goes to Chicago to compete for six S50o scholarships. Negro winners get one
medal for each parish and one State winner is eligible for a S5o bond."

"Louisiana A;ricultural Extension Service, Annual Narrative Report for tgbj, Project
No. 6, 4H Club, pp. 35 and 95.
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youth of 4H club age lived in those parishes." Similarly, in
North Carolina all of the too counties had white 4H programs;
but nearly half offered no 4H club program for Negroes, although
25,000 rural Negro boys and girls of 4H club age lived in those
counties, constituting 15 percent of all such youth in the State."

Where there is a 4H program for Negroes, as with other seg-
ments of the Extension Service, it is organized, administered, and
staffed entirely by Negroes. As has been shown, these Negro ex-
tension workers have youth caseloads three and four times as high
as their white associates. They must rely upon the Negro com-
munity for leadership and assistance in their programs. The
result of this segregation was that even when Negroes were pro-
vided with services which made 4H club membership possible,
the quality of program carried on was seriously deficient when
compared with that conducted for white youth.

Thus, in Alabama in 196o (the last year for which figures were
reported to FES) while each white 4H club member was re-
ported as recciving training in a number of subjects, there were
24,000 Negro members reported who were not recciving training
in any 4H club subject. This was epitomized in the case of health
and nursing where only 717 of 17,600 Negro girls in 4H were
enrolled, although more than half the white girls in 4H clubs
took such training. Similarly, 1 out of 32 Negro 4H members
were trained in thrift, while 1 out of 4 white members took such
training. Only 3 percent of Negro youth, but 90 percent of white
youth, received citizcnship training."

The training and projects for Negro youth were severely
restricted in Louisiana's 4H program. Negro youth had less than
half as many projects per person as their white counterparts. The
failure to prepare Negro youth for a nonfarm future was particu-

"Louisiana Agricultural Extension Service, Annual Narrative Report, 1963, Negro
Enrollment by Parishes and Projects.

"Memorandum from State Extension Official for 4H Club Work, North Carolina, un-
dated (copy retained in Commission files). In both Louisiana and North Carolina the
Negro population was computed from ;96o Census of Population, col. 1, table 29.

FES, Annual Reports, Statistical Summary, 196o.
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larly noticeable in a selected group of projects designed to help
improve the social and economic opportunities of the youth where
Negro participation was only half that of whites." On the local
level this meant that in one parish only i of 5o Negro youths were
enrolled in a tractor project while i out of 6 white youths were so
engaged.

In one Georgia county, although membership in clubs was about
equal for whites and Negroes, Negro enrollment in important
projects was a fraction of that for whites:3

Tab!. 3.towndes County, Ga., 4-H enrollment In selected projects

Average for 3 years

White Negro

Membership 900 900
Projects:

Health and nursing 700 40Child care
120 28

Junior leadership 88 27
Farm and home safety 85o no
Citizenship 800 37
Personality improvement 420 122

Similar differences in services rendered Negro and white youths
were found in South Carolina and in Alabama."

"Projects included: Automotive, electricity, child care, citizenship, home management,
junior leadership, money management, health, and others. Louisiana Agricultural Ex-
tension Service, Annual Narrative Report for 1963. Project No. 6, 4-H Club, pp. 9-to.
An example of the limitations experienced by Negro 4-H club programs was fou,..1 in
Louisiana where a white county agent reported the placement of 13 heifers with 4-H
club members by a dairy calf chain in 1958. The Negro agent reported a lack of funds
to purchase calves for Negro 4-H members.

"USDA FES Files, Lowndes County Annual Reports. 1958-60.
"In a South Carolina county there were specialized clubs in electricity for whites but

not for Negroes. In another county whites participated in a greater range of activities
than Negroes and visited industrial plants while Negroes did not since they could not
secure transportation. In one Alabama county white 4-H members and leaders were
taken on a tour of Birmingham steel plants but Negro 4 -H members had no such trip.
Another Alabama county reported other field trips for white 4-H club members and a
complete absence of such trips for Negro 4-H youth.
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Summary

Largely in response to local pressures, and as a result of the
statutory requirement of dual control by Federal and State gov-
ernments, a segregated system of service to Negroes has been built
into the Extension Services in the South. Segregation has per-
meated extension activities in three crucial areasplanning, per-
sonnel, and services. Furthermore, it has occurred at all three
levels of governmentFederal, State, and county.

Although Negroes form a substantial portion of the population
on the basis of which Southern States receive their allocation of
Federal extension funds, Negroes have not shared equitably in
the services provided by such funds. At the Federal level funds,
supportive services, and professional assistance have been channeled
into the segregated system without adequate safeguards to assure
equality of distribution, while Federal personnel have participated
in and encouraged activities from which Negroes were barred.

At the State level separate staffs have been maintained under the
extension director, with white specialists in technical subject matter
(agronomy, entomology, horticulture) and Negro "specialists"
who all too often have been specialists only by virtue of the fact
that they served Negroes. Programming, training, and services
have generally been kept separate and unequal both in quantity
and quality.

At the county level the effects of the double standard have been
clearly manifested in the isolation of Negro staff in inferior offices
with inadequate supportive services in those counties where
Negroes were employed. In counties where there were no Negro
workers, Negro farmers have been excluded from institutionalized
activities and generally disregarded by white staff.

The weight of evidence available to the Commission indicates
that the Federal Extension Service, by acquiescing in the deter-
mination by others of what Negroes should and should not receive
in many counties of the South, has often permitted Negro farmers
and rural residents to be partially deprived or wholly cut off from
those benefits which the agency was originally established to
provide.
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III. THREE DIRECT FEDERAL PRO-
GRAMS OF ASSISTANCE TO
FARMERS

Three agencies of the Department of Agriculture which admin-
ister direct Federal programs on a county level serving farmers
and rural residents are the Farmers Home Administration (FHA),
the Soil Conservation Service (SCS), and the Agricultural Sta-
bilization and Conservation Service ( ASCS). The first is a loan
program, the second provides professional services for landowners
and associations, and the third administers the acreage allotment
and price support programs and makes grants for conservation
practices. In each program local control of the decision-making
process is of considerable importance. For FHA this is achieved
through county committees appointed by the Federal Governme at,
for SCS through elected boards of supervisors, and for ASC3
through elected committees. These programs are considered to-
gether because they are similar both in their administrative struc-
ture and in the kinds of civil rights problems their operations
involve.

FARMERS HOME ADMINISTRATION

Credit, capital and equipment were the crying need of South-
ern agriculture as seen by a commentator in 1889:'

Tobacco and cotton flourish here as nowhere else and rice,
sugar and naval stores add millions annually to its wealth;

Blair, Lewis H. (C. Vann Woodward, ed.), A Southern Prophecy: The Prosperity of
the South Dependent upon the Elevation of the Negro (Ago) (Boston: Little, Brown,
1964), PP. 30-31.

781-4385 0-65-5
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but although this production has been going on uninter-
ruptedly for more than twenty years her people are not
rich, but on the contrary are very poor. They are not only
burdened with debt up to their full capacity for borrow-
ing, but much, if not the greatest part, of their crops is
made by loans, beginning with the time of planting.
Their home are not only unsupplied with many of their
most essential comforts, but their plantations are ill sup-
plied with stock and implements. . . . The want of accu-
mulated capital is extreme, and for at least six months
of the year, money, instead of being a reality, is rather a
thing of memory and of hope . . . with the greater part
of the people.

More than 40 years later expanded farm credit was part of the
New Deal program, first in relief measures and finally as part of an
overall attack upon the farm tenancy problem.' It was Senator
John Bankhead of Alabama who designed and fought for the
Bankhead-Jones Farm Tenant Act of 1937.3 At that time Senator
Bankhead inserted in the Congressional Record statistical sum-
maries showing the high incidence of farm tenancy in the South
and the high proportion of Negroes who were tenants. In support
of the legislation he said, "More than half of the farm tenants, re-
gardless of their intellectual standards, and regardless of all other
considerations, have a longing for homes of their own for them-
selves and for their families." ' Senator Tom Connally of Texas
insisted that the tenants needed "not charity ... but the opportunity
to work out their own salvation on the soil . .." S and said that one
of the purposes of the bill was "to cause the Government ... to take
steps .. . so that each one may have a place which he can own and
hold, not under feudalistic title ... and from which he can look the

'Seed, crop, and feed loans had been available from the Federal Government since
;976. (Federal Farm Loan Act. 39 Stat. 360). The New Deal program added farm
ownership loans and other assistance. Century of Service, supra, pp. 214-215.

3 50 Stat. 522 (193
4 81 Cong. Rec.. 6667 (1937).
° Id., 6686.

58

66



world in the face and not be disturbed by waves of industrial and
economic unrest." e

The program of low-cost credit and supervised farm manage-
ment seemed ideally suited to raise the Negro tenant from his de-
pressed condition. Yet, during a quarter century of operation the
program has not made substantial inroads upon the problem of
tenancy for Negroes. While the proportion of full tenancy among
white farmers in the South fell from 46 to 77 percent from 7935 to
1959, more than half the Negro farmers (52 percent) remained
tenants in 7959, a reduction from 77 percent. Among white farm
operators in the South, only Io percent remained in sharecropping,
the lowest economic level among farmers, while among Negroes
40 percent remained sharecroppers.' Whites in all tenure classes
have increased the size of their farms while for Negroes the in-
crease has been minuscule, and a rapidly widening disparity in the
size of farms between whites and Negroes has occurred during this
quarter century.' The number of farm operators has dropped
sharply in the South, but the number of Negro farmers dropped
more rapidly than whites between 7935 and 7959. White farm op-
erators declined by one half but the number of Negro farm oper-
ators fell by 75 percent in the same period. Thus, while Negroes
constituted a quarter of the Southern farm operators in 1935, by
7959 they were only 76 percent.

The acquisition of additional land during this period was the
key to remaining in agriculture on an economically sound basis.
In 1959 Southern white farmers were operating 3 million acres
more than in 1935, but Negro acreage had dropped by 22 million.

Id., 6678-6679.
7 1959 Agriculture Census, vol. ii, ch. X, table 5.
'Land in farms by color and tenure of operator for the South, 1935-59:

Average acreage tols Average acreage 1959
Negro NegroTenure White Negro difference White Negro differenceFull owners 125 57 7o 162 62 tooPart owners 246 56 190 469 83 386

Tenants 97 40 57 200 35 165
Cash tenants (194o data) t58 5o 1o8 422 53 369

Source: 1959 Agriculture Census, vol. ii, ch. X, table 7.
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About 19 million acres were withdrawn from farming altogether,
and white farmers absorbed the additional 3 million lost by Negro
farmers.' Small farmers, white and Negro, continue to dis-
appear from the scene with each agricultural census. However,
during the quarter century since the farm credit program of the
New Deal undertook to help tenants achieve ownership and to
help small farmers enlarge their operations, the position of the
Negro farmer relative to white Southern farmers has steadily
worsened. Although all small farmers have been subjected to
severe economic strain, Negro farmers have been more sharply
reduced in number, lost more acreage, and remained concentrated
in the least advantageous tenure groups and crops.

While in other years appropriations for the farm ownership
program may not have been equal to the task, since 1961 funds have
been increased and the program invigorated."

The purpose of this study is to determine whether the pro-
grams of the Farmers Home Administration, designed to promote
enlarged and more efficient family farms, are currently providing
the remaining Negro farmers with equal service.

Administrative Structure and Program

The Farmers Home Administration, unlike the Cooperative
Extension Service, is a direct Federal program administered from
Washington through State and county offices all staffed by Fed-
eral employees. At the county level eligibility for assistance is
determined by a committee of three local residents appointed by the
State director." The State directors also have committees of State
residents, federally appointed, who advise on policy and
procedures.

° Ibid.

10 "Dramatic increases" from I96o to 1962 in farm ownership loans, particularly in
Arkansas and Mississippi, were noted by members of the House Appropriations Committee.
These were explained by the Administrator of FHA in terms of increased funds available
and as largely for improvement in the land base of inadequate units. 1964 Appropriations
Hearings, pt. 4, p. 2167.

" 7 U.S.C. 1982 and 6 C.F.R. 301.3(C).
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The program is primarily one of loans to farmers combined
with technical assistance to "help family farmers acquire the re-
sources needed for successful operations that will bring these fami-
lies up the economic ladder." 12 To accomplish these objectives,
loans, accompanied by technical assistance, are made to individual
farmers for the acquisition or enlargement of farms, the acquisi-
tion of livestock or equipment, the purchase of seed and fertilizer
or other annual operating costs, the refinancing of chattel debts,
the improvement of farm buildings, and the construction or im-
provement of farm homes. To be eligible for such loans the appli-
cant must establish to the satisfaction of the three-man county
committee that he is of good character, capable of repaying the
loan, and cannot secure credit on reasonable terms in the com-
mercial market."

In addition to its program of economic improvement for farm-
ers, in recent years the FHA has given increasing emphasis to
strengthening rural communities and furnishing leadership for
rural programs to combat poverty. The agency has proposed to
"ease the burden of poverty" through subsistence loans and hous-
ing grants for families "who are handicapped by age, color, ed-
ucation, physical and mental defects . . . and thereby unable
to escape the poverty level." "

FHA's programs are carried out through i,5oo offices located
in most rural counties throughout the nation, staffed by county
supervisors, who may have one or more assistants. State offices
provide supervision, coordination, and staff and management serv-
ices, including in-service training.

At the end of fiscal year 1963 the FHA was servicing accounts
of 230,000 borrowers with outstanding indebtedness of $2.1 billion.
It had at that time about 5,000 full-time employees, and there were
5,900 State and county committeemen considered part-time
employees.''

1= Purpose Statement, 1965 Appropriations Hearings, pt. 4, p. 295.
"USDA, FHA, Farmers Hone Administration in Brief (PA 547, February 1964)
"Purpose Statement, supra, note 12.
161964 Appropriations Hearings, pt. 4, p. 2155 and 1965 Appropriations Hearings,

pt. 4, p. 288.
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Negroes in the FHA

In its national and State offices and its 1,5oo county offices, FHA
has about 4o Negroes employed as professionals.'" Of approxi-
mately 3,60o State and county committeemen in the South hold-
ing office under Federal appointment in 1961, none were Negroes.
As of October 1964, 9 Negroes had been appointed as State Com-
mitteemen in the 16 Southern States, and 116 Negroes had been
appointed to county committees, too serving only as alternates."

FHA's use of Negroes in its administrative structure has con-
formed to the patterns of a segregated society. As a professional
worker and as an alternate committeeman the Negro in FHA in
the South plays a separate and subordinate role, frequently as an
appendage to the general administrative structure.

The Use of Negroes as Committeemen.In counties where
Negroes constitute a majority of low-income farmers, the absence
of Negroes from the committee structure has seriously handicapped
the development of full participation by Negroes in the new and
growing agricultural economy. In 1962 when there was increased
awareness of the need to include Negroes on county committees,
the FHA responded by appointing Negroes to a newly created
category of alternate. The statute establishing the committee
system had always provided for alternates, but this position had
previously been used primarily where one committee served several
counties. In such cases, the alternates reviewed only applications
filed from their own counties. Negro alternate committee mem-
bers proved for the most part to be superfluous and inoperative."

"USDA, FHA document prepared for Commission use in August 1964 entitled Negio
Personnel in Program Positions (undated) (copy retained in Commission files).

"USDA, FHA document prepared for Commission use entitled Negro County Com-
mitteemen (copy retained in Commission files). Negroes arc now serving as regular
committeemen in Arkansas, Indiana, North Carolina, and Oklahoma. Negroes have been
appointed as State committeemen in Alabama, Arkansas, Florida, Georgia, Louisiana,
Mississippi, North Carolina, South Carolina, and Texas.

"17 U.S.C.A. 1982 creates the position of alternate committeeman and provides that the
number of clays and rate of pay shall be determined by the Secretary. White alternate
committeemen have not been paid or required to attend meetings when the full committee
was present. For the Negro alternates a new position was created and they were paid for
all meetings attended whether or not a regular committee member was absent. This pay-
ment in no way mitigates tne fact that thcy are relegated to a subordinate role.
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Field investigations indicated that there was considerable con-
fusion about the role of the Negro alternate committeeman. In
one Alabama county the Negro was asked his opinion on all
applications, even when three members were present, and signed
certificates of eligibility when a member was absent. In one South
Carolina County he participated only when a member was absent,
and in another did not sign certificates of eligibility even in the
absence of a member because two members constituted a quorum.

The appointment of Negroes to the county committees did not
cause any adverse community reaction according to both State
directors and white supervisors in the counties visited. One ex-
ception was reported in a State where some white county com-
mitteemen had threatened to resign if Negroes were appointed.
However, none did so when the appointments were made. There
was some indication that the communities would have accepted the
appointment of Negroes as full committeemen as easily as they
accepted their appointment as alternates. It was not clear that all
communities realized that the Negroes were appointed as less than
full committeemen. Based on their experiences with the Negro
alternates, some State directors expected to have Negroes as full
committeemen in the near future.

The Use of Negro Professionals.In the 1930's and 1940's, the
Farm Security Administration, predecessor of the Farmers Home
Administration, had a substantial number of Negro employees in
the South, including a Negro professional who headed an all-
Negro office with an all-Negro committee." Some of the 22 Negro
assistant county supervisors in the South started with the agency
at that time. Gradually, the all-Negro offices were eliminated and
by 1964, with the exception of a single office in Florida, the remain-
ing Negro professional county workers were in offices with white
employees.

Despite this move into the white offices, however, the Negro
employees of FHA in the South administratively were a separate
group of Federal employees. This was true of the one Negro

la USDA File AD t 30-02Negroes, Reports to Will Alexander, 1942.
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employed in the national office of FHA, the Negroes with state-
wide responsibilities employed in to Southern States, and the 22
Negroes employed as assistant county supervisors in the Southern
States." This small group of Negro employees formed a separate
and unique administrative structure limited to serving Negro
borrowers.

The Commission found that there was a Negro FHA employee
stationed in Washington whose title was "Farm Management Rep-
resentative (Program Officer)." He traveled extensively in the
South and at the request of State directors called upon difficult or
delinquent Negro borrowers, particularly in the areas where there
was no Negro county staff. Occasionally, he worked out a farm
plan for a successful Negro borrower.

In the io States where there were Negroes employed at the State
level, they had a title held only by Negroes"Program Staff As-
sistant." 21 In Louisiana, Oklahoma, and Virginia, these were the
only Negroes employed by FHA. In 4 of the to States (Louisiana,
Mississippi, Oklahoma, Tennessee) the Negroes thus employed
were not located in the State office where the other State-level FHA
employees were housed. In Louisiana the State worker was found
at a land-grant college where he was without a telephone and not
listed either in the local phone book or in the Departmental Di-
rectory. The other three were located in county offices at some
distance from the State office. For instance, the program staff
assistant in Mississippi was promoted to this position in 1963 but
in 1964 was still in the same county office where he had worked as
an assistant county supervisor. The Negro statewide employee in
Virginia had been located at the Negro land-grant college " for
eight years until July 1964 when he was moved to the State office.

Negroes with statewide responsibility served in part as roving
assistant county supervisors for the counties without Negro staff.

The four Negroes employed in county offices outside the South, including two in
California as heads of county offices, are presumed to work across color lines but have not
been studied. USDA, Negro Personnel in Program Positions, supra.

"Letter from Acting Administrator, FHA, Nov. 19, 1964.
This office was not listed in the USDA, Directory of Organisation and Field Activities,

1962.
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In some States a considerable portion of the program staff asji-aianes
time was spent on Negro delinquent borrowen. These wcrku;
were also responsible for working with Negro county extension
agents and with Negfn, Zianizations to bring an understanding
of Et°, iirograms to them.

Lines of authority for these Negro workers were unclear. In one
State the Negro worker felt he could initiate contact with Negro
farmers anywhere without consultation. In another State, the
State director spoke of the program staff assistant as "more or less
a free agent," making his own itinerary and submitting recommen-
dations to the county supervisor or area supervisor. Community
hostility toward Negro State workers sometimes limited the activi-
ties of Negro workers in a county. In one State, the Negro State
worker did not attend regional staff meetings in one section of his
State because, as he said, of the "thinking" of the area's white resi-
dentsdespite the fact that a great many Negro borrowers lived
in that part of the State. On the other hand, in another State where
county personnel threatened to close the office if the Negro State
worker were sent there, the State director was successful in insisting
that they respect the position of the Negro worker. Local resist-
ance in another State was not permitted to block the hiring of a
Negro assistant supervisor after the Washington office insisted upon
its right to place a Negro there.

The 22 Negroes employed at the county level all work as assistant
county supervisors." Twelve have been hired since 1962. These
assistants served only Negro borrowers and were limited in training
and promotional opportunities. Opportunities for promotion
from assistant to county supervisor were nonexistent for Negro
workers in the South. This was true even in offices where a
majority of the borrowers were Negroes. Nine of the Negro
assistant county supervisors had 15 to 25 years of service at the
county level in such positions. Where promotion above assistant
supervisor had taken place it had been to a State position, but not
to that of county supervisor.

FHA document, Negro Personnel in Program Positions, supra.
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7;-.7e was some evidence that Negro assistant supervisors were

also is tricted »i ,raining opportunities. Distinct differences were

noted in the training gi rwo employees hired about the same
State. In that Statetimeone white and one Negroin the salTi:

the Negro trainee worked only with Negro applicants, anti
experience tended to be limited to the smaller, less diversified,
predominantly low-income farmers in his county. The white
trainee had the broader experience of working during his training
period with both white and Negro applicants. The white staff
person had numerous contacts with the county committee, both
in the training office and after assignment to his home orrice. iiiE
Negro trainee had not, when interviewed, attended a meeting of
the county committee in his training office or in his home office.
The white trainee had been personally introduced by his county
supervisor to the white extension agent, soil conservationist, and
ASCS office manager. The Negro trainee had not been intro-
duced to any other agricultural personnel and had sought out the
Negro county agent on his own.

Though Commission field investigators were told of a few in-
stances where Negro staff had demonstrated their ability to work
with whites, these successful experiences had never led to non-
discriminatory assignment of duties. One Negro assistant super-
visor reported that in 1947 he had filled out a new form of loan
application for a white applicant who looked him up and ex-
changed greetings on many subsequent occasions. The Negro
employee, however, never again served that white applicant or any
others. Two Negro State FHA workers reported they had occa-
sionally been given the names of delinquent white borrowers
(by mistake they believed) and had handled the assignments
successfully.

The Commission found that, unlike the pattern of extension
work, Negro clientele of the FHA were served by both white and
Negro FHA staff. With one exception, Negro borrowers were
served in the same office as white borrowers.
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Service to Negroes

From the beginning the task of FHA was to break the vicious
cycle of farm tenancy and debt, to make the tenant farmer an
owner and help him "to look the world in the face." To achieve
these purposes with Negroes in the rural South the FHA would
be required to provide the Negro farmer with a combination of
loans and technical assistance which would equip him to master
new, diverse, and larger farming operations and to improve his
grasp of financial management and planning. FHA has been
providing this kind of help to poor small white farmers in the
South, but it has not given comparable service to Negro farmers
similarly situated either in terms of the size of loans, the purposes
for which the loans are to be used, or the technical assistance neces-
sary to fully achieve the purposes of such loans.

In 16 Southern States FHA has increased the number of all
loans by 25 percent since z96o. The percentage increase was
about the same for Negro and white borrowers. In 1964 in these
States 4.7 percent of white operators and 5.7 percent of Negro op-
erators received FHA loans."

The number of loans made to Negroes, however, is only one
important measure of service provided. To adequately evaluate
FHA's programs required more detailed information than was
readily available. At the request of the Commission, detailed data
covering the period July 1963 through May 1964 were obtained
on borrowers in 13 counties, selected from the basic list of 71
counties with heavy Negro concentration in agriculture.' The

"USDA, FHA, Letter ol November 2, 1964. Actual figures given were:

White

196o 1964

Negro White Negro
Loans made 40,728 8,462 54,336 to, 985
Loans per 1,000 farm operators 29.6 31.1 47.0 56.6
Percent change-1964 over 196o in loans per

1,000 farmers 58.8 82.0

"Counties selected by FHA wereAlabama: Greene and Wilcox; Arkansas: Lee and
Phillips; Mississippi: Holmes and Madison; North Carolina: Columbus and Duplin; South
Carolina: Georgetown, Orangeburg, and Williamsburg; Tennessee: Fayette and Haywood.
Data are contained in tables retained in Commission files. The full report of statistical
analysis of the figures has been prepared as an appendix to this report and may be secured
by writing to the Commission.
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data were subjected to statistical analysis. The findings, which
were discussed with officials of FHA, are summarized in the fol-
lowing section.

From these figures certain generalizations can be made. FHA
was, indeed, making a considerable number of loans to Negroes
in these counties. Actually the number of loans to Negroes in
these counties was somewhat more favorable than for the South
as a whole, with FHA loans reaching 5.6 percent of Negro farmers
and 3.5 percent of white farmers. In these counties 1,733 farmers
borrowed $6.3 million from FHA. Thirty-three percent of the
borrowers were white and received 66 percent of the funds while
Negroes, who constituted 67 percent of the borrowers, received
34 percent of the funds." Negroes constituted 55 percent of all
farm operators in these counties.

These disparities, however, are not meaningful in view of the
wide disparity in net worth'' between white and Negro farmers
in the study group. There may be other variables which affect the
size and type of loans and the quality of technical assistance pro-
vided to borrowers by FHA, but within the limits of data provided,
an analysis of difference in services by net worth, geographic area
and race was deemed significant. Since the size of a loan would
logically bear some relationship to net worth, it was necessary to
break down the loan data to arrive at a comparison of loans to
white and Negro farmers in the same economic class as defined
by net worth. The resulting distribution showed that the great
majority of the Negro borrowers were in the two lowest classes;
in the top three classes whites outnumbered Negroes, and in class
IV they were about equal.

"Size of loan varied from St oo to $30,000 with the average loan to whites at $7,000
and to Negroes $2,000.

" Average net worth, according to FHA, is as good an index of economic class as is
available. The average net worth of all white borrowers was Sto,000 and for nonwhites
was $4,000. The average for white and Negro net worth in each class does not vary
widely.
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Number of borrowers by race and economic class (net worth
figures rounded)

Negro White
Class I (over $20,0)0) to 90
Class II ($15- 2o,000) zo 8o
Class III ($10-15,00o) 5o 1 to
Class IV ($6 io,000) 130 1 to
Class V ($3-6,000) zoo 90
Class VI (less than $3,000) 68o 8o

Total t, 160 56o

The loans to whites and Negroes in the same economic class
were then compared for size of loan and purpose or use to which
the loan was put.

Size of Loans.For both whites and Negroes the largest loans
went to the farmers with the highest net worth. But there the

FIGURE 1. AVERAGE LOAN
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similarity between the races ended. In each economic class, aver-
age loan size to whites was substantially greater than for Negroes.
Furthermore, as can be seen in figure i, the average size of loans
in classes III through V, where the majority of white borrowers
were found, increased steadily as net worth decreased. Thus, pro-
gressively larger amounts were made available to poorer white
farmers. For Negroes, however, the trend was reversed and the
average size of loan in these classes dropped sharply as the poorer
farmers were reached. The result of these contrasting trends was
that the disparity between whites and Negroes in average size of
loan increased as the borrowers got poorer, until in classes V and
VI the average size of white loans was four times that received by
Negro borrowers.

This reversal of trends according to the race of borrowers is even
more apparent in figure 2, showing the number of dollars loaned

FIGURE 2. AVERAGE LOAN SIZE PER $1000

OF NET WORTH BY RACE AND ECONOMIC CLASS
DOLLARS

2000

1600

1200

800

400

0

70

/ME NEGRO
WHITE

/ /
.:.:.:.:

:.:.::.
,......

.....:.::::. ,
:

.:

:::::, ..........
........................./

I II III IV
ECONOMIC CLASS

V VI



per $1,000 of net worth. Here the figures for white borrowers
showed a steady progression upward of loan-to-worth ratio from
the richest to the poorest, until at class VI white borrowers were
receiving loans proportionately five times as large as those received
by richer white borrowers. For Negroes no such upward trend
in benefits provided poor borrowers was shown, the increases
being slight. And poor white borrowers received both absolutely
and proportionately higher loans than poor Negro borrowers, who
constituted a majority of the Negro borrowers.

Purpose of Loans.All the funds considered were loans for pur-
poses which fell into four categories: "

i. Operating loans for specified uses, as follows:
Family living expenses;
Farm operating expenses;
Livestock purchase;
Farm equipment purchase;
Real estate improvement;
Refinancing of chattel debts.

2. Farm ownership loansto acquire or enlarge
farms.

3. Rural housing loans for both farm and nonfarm
homes.

4. Emergency loansto carry on or restore normal
operations.

For Operating, Farm Ownership, and Rural Housing Loans initial and subsequent
loans were combined, as no significant differences in such loans was discerned in the
counties studied.
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A borrower is not left to decide for himself what kind of loan
he will request and receive. The FHA staff plays a vital role in
helping him decide the uses to which FHA funds will be put. An
interview with one State director established that FHA has played
a substantial role in encouraging diversified farming. When a
farmer comes in to apply for a loan, the FHA county supervisor
often takes the initiative, and recommends the acquisition of addi-
tional land, enlarged allotments, off-farm employment, soil con-
servation assistance, and the use of extension specialists or other
educational resources to improve the economic position of the
farmer.

While the Commission did not attempt to evaluate the relative
importance of different kinds of loans, significant differences were
found in the type of FHA loans received by white and Negro bor-
rowers. In the following charts '° loans for living expenses, farm
operating expenses, and emergencies are listed in that order. These
are characterized as used for current expenses. They are followed
by loans for farm improvement (which includes loans for pur-
chases of livestock and equipment as well as loans for real estate
improvement), refinancing of chattel debts, farm ownership and
rural housingall of which are characterized as used for capital
investments.

The kinds of FHA loans available to white and Negro borrowers
have been summarized in figure 3 by grouping uses into two
categories. On the left-hand side of the chart are grouped loans for
current expensesliving expenses, farm operating expenses, and
emergencies. On the right-hand side are grouped those loans
used for capital expenditureshousing, farm ownership, real estate
improvement, livestock and equipment purchases, and refinancing
chattel debts. It is quite clear from this chart that the trends in
use of funds are moving in almost exactly opposite directions for
Negro and white borrowers. Poor whites receive FHA assistance
to acquire or expand their farms, to stock and equip them, and

In these summaries and charts, loans in Arkansas have been excluded because they
reflected a drought in 1963 which greatly increased both the size and number of emergency
loans, thus distorting the figures for all counties.
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to improve their housing or their financial position. This is rarely
ever the case for Negroes. For each successively lower economic
class of Negro borrowers FHA assistance goes more heavily to
living expenses and annual operating costs.

FIGURE 3. EXPENDITURES OF FHA FOR CAPITAL EXPENSES
AND CURRENT EXPENSES BY CLASS AND RACE
CLASS CURRENT EXPENSES CAPITAL EXPENSES
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For all economic classes of borrowers combined certain clear
disparities in use can be noted (fig. 4). The fact that Negro bor-
rowers received half the amount loaned to white borrowers in
proportion to their numbers increases the disparities. Further-
more, 63 percent of all funds for Negroes went for living expenses,
annual operating expenses, and emergencies, but only 34 percent of
the much larger amounts received by whites went to these pur-
poses. Almost 5o percent of white funds went for acquisition of
land or housing, but only 25 percent of Negro funds were so used.
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FIGURE 4. USE OF FUNDS LOANED TO ALL CLASSES OF FARMERS

BY RACE (PERCENT DISTRIBUTION)
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Of all the funds loaned by FHA in the studied counties 25 per-
cent went to white borrowers for farm ownership or housing and
only 8 percent went to Negroes for this purpose. For the acquisi-

tion of farms alone, 17 percent of total funds went to whites and

4 percent to Negroes.
Again, however, these figures reflect to some extent the con-

centration of Negroes in the lowest economic class. For instance,
one-third of all funds for Negroes went to one classthe poorest
borrowersfor living, operating, and emergency expenses. It is
important, therefore, to compare the uses for which loans were
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ERRATUM

CORRECTED FIGURE 5, APPEARING ON PAGE 75

FIGURE 5. USE OF FUNDS LOANED TO CLASS FARMERS
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made to whites and Negroes in the same economic class. No com-
parisons were made for classes I and II because in some counties
no Negro borrowers appeared at this level. Therefore, class III is
the highest level of economic class for which comparisons are made.
At that level the significant disparity is in the percentage of funds
received as emergency loans-24 percent for Negroes and only 9
percent for whites. Whites and Negroes received approximately
equal percentages of funds for farm ownership, and Negroes re-
ceived a slightly larger percentage for farm improvement (fig. 5).

FIGURE 5. USE OF FUNDS LOANED TO CLASS III FARMERS
BY RACE [PERCENT DISTRIBUTION)
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The same criteria applied to farmers in class IV begin to demon-
strate the trend which ,ecomes more evident at still lower economic

75

84



levels. Emergency loans are one-fourth of Negro funds but only
4 percent of white funds. On the other hand, rural housing loans
are 32 percent of white funds but only 12 percent of Negro funds.
The proportions received by each race for farm ownership loans is
about equal (fig. 6). When stated in dollar terms, however, this
apparent equality disappears because of the larger average size of
loans received by whites. Thus, class IV white received $13o,000 to
acquire or enlarge farms, but similarly situated Negroes received
only $8o,000. There are slightly more Negroes than whites in this
class.

FIGURE 6. USE OF FUNDS LOANED TO CLASS rt FARMERS

BY RACE (PERCENT DISTRIBUTION)
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In class V poor white borrowers received 25 percent of their funds
for living, operating, and emergency uses while Negroes received
68 percent for these purposes. White borrowers in class V received
65 percent of their assistance from FHA to acquire farms, farm
land, or housing while for their Negro counterparts such assistance
constituted only zo percent (fig. 7). In this class, where Negroes
outnumber whites 3 to 1, whites received farm ownership loans
totaling $8i,000 while the Negro figure was $30,000.

FIGURE 7. USE OF FUNDS LOANED TO CLASS IFARMERS
BY RACE (PERCENT DISTRIBUTION)
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It is at the lowest economic level, where average white loans are
four times as large as those received by Negroes, that the disparities
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are most extreme. Here 77 percent of FHA assistance to Negroes
took the form of living expenses, operating expenses, and emer-
gencies. Poor white borrowers, however, received only 41 percent
of their FHA assistance in this category. The poorest white bor-
rowers received 28 percent of their assistance for housing and an
additional II percent for acquisition or enlargement of farms com-
pared to io and 3 percent, respectively, for Negro borrowers (fig.
8). The dollar totals for farm ownership loans in class VI were al-
most the same for whites and Negroesabout $18,000 for each
groupbut there are eight times as many Negroes as whites in this
lowest class.

FIGURE 8. USE OF FUNDS LOANED TO CLASS 3EE FARMERS
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Teciairal Assistance to Borrowers.Undergirding the whole
loan program of NA is the concept that credit must be combined
with technical assistance on ic.2.rm and home management to enable
borrowers so to modify their practices that their farms will become
economically viable. Secretary Freeman has der,.ribed this edu-
cation process as follows: 30

These bofiV.YP's received technical supervision as well as
credit. The Department helps them work out and main-
tain both yearly and long-term farm and home deveiCp-
ment plans. At least once each PHA supervisors
help them review their year's operation, with special
emphasis on production, financial management, market-
ing, household spending, and other farm and home
planning.

FHA calls the provision of such technicalassistance "supervision"
and provides for two types of supervisionintensive and limited.
Intensive supervision involves strong emphasis on farm and home
management as well as financial management. On a national
average intensive supervision includes four and a half farm visits
a year, scheduled to coincide with the application of a new practice
or some other critical point in the farm development plan. Fur-
thermore, the year-end review of progress under the plan, to which
the Secretary referred, is generally made only for loans under
intensive supervision. Limited supervision, on the other hand,
provides for fewer farm visits and does not carry as much emphasis
upon money management and farm practices." The crucial role
of intensive supervision in diversification and economic improve-
ment can be seen from the fact that FHA instructions to county
offices state that intensive supervision will ordinarily be given to
"families which will depend primarily upon farming for their
livelihood and will be making major adjustments and improve-
ments in their farm and home operations . ." In contrast,

"USDA, Report ol the Secretary o/ Agriculture, 1963, p. z6.
"FHA Instructions for limited supervision require "at least one" farm visit per year

and emphasize personal contacts "when the loan is delinquent." USDA, FHA Instruction
430.1, Supervision.General.
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limited supervision is to be provided for those families either
are not primarily dependent upon their farms fror their livelihood
or are not making major changes.

The income of the b(Mawer and the size of the loan do not
determine the type of supervision. As an FHA official stated, the
deteMining factor is understood to be the need of the farmer for
assistance in making changes. The agency has indicated io Con-
gress that "with low-income farm balOwers, it is particularly
important to provide. good technical supervision and assistance
coupled with needed credit, if the borrower is to become success-
fully established." "

Clearly, the distinction between intensive and limited supervision
is of considerable importance to the small, poorly educated Negro
farmer if he is is to have any hope of adjusting his farming opera-
tion to meet modern needs, both in terms of diversification and
production methods.

FHA publishes statistics by State showing the percentages of
borrowers receiving intensive and limited supervision. At the
request of the Commission FHA submitted additional tables show-
ing this data for Negroes in the Southern States." These tables
revealed that in the II States where loans to Negro farmers are
concentrated, substantially higher proportions of Negro borrowers
than whites were receiving only limited supervision.

For those borrowers operating "adequate farms," the proportion
receiving intensive supervision was about equal for whites and
Negroes (74 and 68 percent, respectively). However, only 42
percent of Negro borrowers as compared to 62 percent of white
borrowers operated "adequate farms." Negro borrowers were
found predominantly among those with "inadequate farms," and
it was among this class of borrowers that the amount of supervision
given was drastically unequal for Negroes. While over 34 percent
of white borrowers with inadequate farms had intensive super-

Purpose Statement, 196s Appropriations Hearings, pt. 4. F. 295.
The following section is based on published and specially prepared data submitted

to the Commission by the FHA as follows: Weekly Loan Report, Fiscal Year 1963, Cumu-
lative as of June 30, 1963, and "Total Number of Initial Loans Obligated by Type of and
Number and Percentage to Negro Applicants" for the came period.
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vision, only 14 percent of the Negro borrowers in this group re-
ceived intensive supervision. This pattern was similar to that
found in the analysis of size of loans and use of loans, where the
poor Negro borrowers were consistently given less money for less
productive purposes than white borrowers similarly situated.

When both classes of borrowersthose with adequate and
those with inadequate farmswere grouped the discrepancy was
striking. Only 41 percent of white borrowers received limited
supervision, but 63 percent of Negro borrowers were so served.

While there were some differences among the States, signifi-
cantly differential treatment between Negro and white borrowers
in both classes was found everywhere except in Mississippi (where
poor white borrowers were numerous).

When these findings were discussed with FHA officials, they
explained the relative lack of supervision of Negro borrowers by
the fact that Negro farmers are concentrated in production of row
crops. It was said that where a farmer is growing a traditional
crop, he does not need supervision as much as a farmer whose
crops are diversified. Here again, the current condition of the
Negro farmer is permitted to limit his access to the education
and assistance he needs to change his disadvantaged status. The
problem is compounded by the concentration of FHA assistance
to Negroes in the form of emergency loans which, according to an
FHA official, ordinarily receive no supervision.

Attitudes of Field Personnel.In its examination of FHA pro-
grams the Commission found that by all relevant criteriasize
of loans, purpose of loans, technical assistance and supervision
Negro farmers were receiving less in the way of benefits than were
white farmers of comparable economic status. This failure is all
the more puzzling in view of the fact that FHA's central function
is to raise the economic level and increase the opportunities of
low-income farm families.

One possible explanation for the statistical picture is the attitude
found among some FHA staff in the field that Negro farmers could
not do much better than they were doing. Thus, some county
supervisors, rather than making greater efforts to improve the farm
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and money management practices of Negro borrowers, were clearly
content to give only minimal attention and service to Negroes,
feeling that nothing more was warranted. When asked why
Negroes had not diversified out of cash crops into livestock and
other income-producing activities in which white farmers in the
same area were engaged, some county FHA officials indicated that
they did not believe Negroes could succeed in a diversified modern
agriculture."

Such expressions of self-fulfilling prophecy by a number of the
officials interviewed explain to some degree the size of loans and
quality of supervision given to Negro borrowers.

Summary

The FHA, like other agricultural agencies, has tended to divorce
the Negro from its regular concerns, designing for him limited
objectives and constricted role1:----ThL,is the special category of full-
time, paid alternate committeemen as an artificial appendage to a
full county committee came into being. The Negro employee has
been confined by training, professional status, and promotional
opportunities to a special all-Negro world, where he serves only
other Negroes. The FHA provides for limited services to largely
marginal Negro borrowers.

Somc statements of FHA county supervisors:
(In counties whcrc whites arc diversifying to livestock and Negroes remain in cotton):
"Negroes don't lean as much toward livestock."
"As a general rule, the colored race and livestock don't mix; they starve a cow to death

and think a pig has to be two years yld before they sell him."
"Negroes arc good row crop producers but don't seem to take to livestock other than

swine."
(In a county where whites arc switching to vegetable farming):
"We have preached that Negroes should balance their farm plan . . . but cotton is

the only crop Negroes can do anything with. Negro farmers can't see this far ahead."
(In other counties):
"About all FHA can do for the Negroes is lend them enough to make a living or

keep them off welfare."
"Specialists are not needed to help plan for Ncgro borrowers because they arc only

getting operating loans anyway."
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IMO

SOIL CONSERVATION SERVICE

Federal employees directly serve farmers out of county-level of-
fices of the Soil Conservation Service (SCS). Established in x935,"
the Soil Conservation Service works with soil conservation dis-
tricts by providing technical assistance to district cooperators,
watershed groups and agencies for land use adjustment, and treat-
ment to conserve soil and water and reduce damages resulting
from mismanagement and floods. Ninety-two percent of the
country's agricultural land has been organized into soil conserva-
tion districts by local landowners and operators under State
enabling acts. Each district is governed by a local board of super-
visors. In all Southern States Federal funds constitute 88 percent
of all expenditures in soil conservation district programs, exclusive
of private funds invested in conservation improvements on indi-
vidual farms."

Soil Conservationists act as technical advisors in carrying out
work planned by soil conservation district boards of supervisors.
The most common pattern in the South is for boards of super-
visors of soil conservation districts to be composed of not less than
five persons, two appointed by the State conservation agency and
the others elected under State law.' SCS officials were unable to
identify any soil conservation district or State board in the South
on which Negroes served. They were unfamiliar with the meth-
ods of elections and unable to state whether Negroes had ever
been nominated for such office or whether Negroes participated
in elections. When requested by State conservation boards, SCS
personnel make recommendations of persons for appointment to
the boards of supervisors.

:15 49 Stat. 163 (1935), i6 U.S.C. 590 af.
'For a listing of Federal funds for soil conservation in Southern States, see app. E.
a' AlabamaCode 1940, Title II § 662; ArkansasVol. II, Title 9 § 9-907; Georgia-

5 Ga. Code Ann. 5-2002; LouisianaLSA A.S. 3:1207; MississippiMCA § 4943; North
Carolina-3c G.S.N.C. 139-7; South CarolinaCode 63 -121; TennesseeTCA 43-1516;
TexasVernon's Civ. St. Art. 165a-4, Sec. 6; Virginia-4 Va. Code Ann. 21-27.
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Negroes in the SCS

Few Negroes are employed by the Soil Conservation Service. In
16 States of the South, among 6,1oo total employees SCS reported
40 Negro workers as of July 1964, about half at the professional
level on active duty." One professional is a State office employee
and 16 are assigned to work units (name given to SCS offices in
conservation districts). Six of the 16 were housed in segregated,
separate offices apart from the white staff serving the same soil
conservation district. Two of the segregated units were at Negro
colleges. At the time the Commission commenced its study, the
Negro soil conservationists in three work units were housed with
the Negro extension agents of the counties in segregated offices.
Two such offices have been desegregated since that time. SCS

stationed one Negro soil conservationist attached to a work unit
in its area office while the white staff was housed in the segregated
county building.

Two segregated offices of the Service were visited by the Com-
missionone in Virginia and the other in Louisiana. In neither
case did the Negro conservationist work with whites. In both
cases the Negro conservationist was serving "all the Negroes" in
several conservation districts, while white conservationists in the
same district served only one district or county. As with the ex-
tension service, requests for information or assistance from Negroes
in a district were referred to the Negro office. In both cases field
sheets of soil survey maps were kept in the white office. In both
cases there was little coordination between the Negro conserva-
tionists and the white conservationists in the districts in which both
worked. Thus, the Negro conservationist, like the Negro exten-
sion agent, was handicapped in his efforts to serve Negro farmers.

One of the segregated offices visited was headed by a Negro with
the title and grade of work unit conservationist and was composed

" The statements in this paragraph are drawn from memoranda from SCS: Report on
Southern States Professional W-gro Employees; and SCS Personnel EOD Dates, 8/12/64
(copies retained in Commission files). Two were on military leave. Scc also 196.5
Appropriations Hearings, pt. 2, p. 439.
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entirely of Negroes. Yet, only the white work unit conserva-
tionists attended meetings of the boards of supervisors of the
districts the Negro unit served. In the other segregated office, the
white work unit conservationist informed the Commission staff
that when he could not attend a board meeting he sent a white
non-professional in his place. The Negro conservationist and his
Negro technician had never attended a meeting of the board of
supervisors of the districts served.

Thus, not only were the Negro farmers unrepresented on the
soil conservation boards but the Negro professionals who served
them did not attend meetings of the board.

As with the FHA and extension service in the South, promo-
tional opportunities on the county level were severely restricted
for Negro conservationists, except in the one instance of an all-
Negro unit previously noted.

The assignment of Negro professional workers in SCS did not
appear to be related to high concentrations of Negro landowners,
since, of the 71 counties with such concentrations, only 6 had the
services of Negro soil conservationists in July 1964." In South
Carolina, where there was only one Negro professional, he was
assigned to Aiken County which ranked r4th in number of Negro
farm owners and operators. There were indications that some
Negro professional workers were placed in districts where the
benefits of conservation programs to the community, such as water-
shed or flood control, could not be accomplished without the
participation of Negroes. Thus three Arkansas counties served
by a Negro conservationist had watershed activities, and an SCS
official explained the presence of a Negro conservationist by saying,
"When you need them [Negroes] cooperating on a watershed
you can't wait a few years to see if they will come in. You have
to have someone go out and work with them." In Tennessee the
Negro conservationist was in an area which emphasized watershed

'USDA, SCS, Work Unit Estimates of Assistance to Negro Cooperators. One other
Negro conservationist in Texas was in a county of large Negro concentration.
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work, and in North Carolina the one county with a Negro con-
servationist is marshy and required extensive drainage to make it
habitable.

Service to Negroes

As with FHA, the objectives of the SCS include helping low-
income families improve their economic position through sound
conservation treatment of their land. Noting that low-income
farmers are usually most in need of conservation help, SCS in-
dicated that it "helps such people to develop income-producing
facilities on their land, to realize higher net farm income from
new sources, and to move ahead with the jobs they can do for
themselves." 40 The objectives of the soil conservation program re-
quire that work be done with small as well as large plots of land.

Despite their general commitment to these ideals of conserva-
tion, the SCS, like other Agriculture Department agencies, proved
to be giving srvice to Negro farmers not equal to that provided
whites. This was apparent in the statistics of service to Negroes
prepared by soil conservation work units in the 67 counties in which
Negro land ownership was highest."

Service to individual owners by an SCS work unit commences
with a farm plan of recommended conservation practices. In
the 67 counties for which data was submitted, where the largest
numbers of Negro farm owners are concentrated, 66 counties re-
ported that soil conservationists had prepared one plan for every
four white farm owners. Only one county reported lessan aver-
age of one plan for every five white farm owners. But for Negroes
only a third of the counties reported one plan for every four Negro
farmers. In 41 counties the participation of Negroes in the pro-
gram was much lower, as will be seen in the following table:

40 _ 964 Appropriations Hearings, pt. 2, p. 941.
41 USDA, SCS, Work Unit Estimates of Assistance to Negro Cooperators. For detailed

analysis see apps. F and C. Because of the presence of large numbers of Indians, Robeson
County, North Carolina and McCurtain. Muskogee and Okfuskec Counties in Oklahoma
were omitted from the Commission's analysis.
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Service to Negroes

From the beginning the task of FHA was to break the vicious
cycle of farm tenancy and debt, to make the tenant farmer an
owner and help him "to look the world in the face." To achieve
these purposes with Negroes in the rural South the FHA would
be required to provide the Negro farmer with a combination of
loans and technical assistance which would equip him to master
new, diverse, and larger farming operations and to improve his
grasp of financial management and planning. FHA has been
providing this kind of help to poor small white farmers in the
South, but it has not given comparable service to Negro farmers
similarly situated either in terms of the size of loans, the purposes
for which the loans are to be used, or the technical assistance neces-
sary to fully achieve the purposes of such loans.

In 16 Southern States FHA has increased the number of all
loans by 25 percent since z96o. The percentage increase was
about the same for Negro and white borrowers. In 1964 in these
States 4.7 percent of white operators and 5.7 percent of Negro op-
erators received FHA loans."

The number of loans made to Negroes, however, is only one
important measure of service provided. To adequately evaluate
FHA's programs required more detailed information than was
readily available. At the request of the Commission, detailed data
covering the period July 1963 through May 1964 were obtained
on borrowers in 13 counties, selected from the basic list of 71
counties with heavy Negro concentration in agriculture.' The

"USDA, FHA, Letter ol November 2, 1964. Actual figures given were:

White

196o 1964

Negro White Negro
Loans made 40,728 8,462 54,336 to, 985
Loans per 1,000 farm operators 29.6 31.1 47.0 56.6
Percent change-1964 over 196o in loans per

1,000 farmers 58.8 82.0

"Counties selected by FHA wereAlabama: Greene and Wilcox; Arkansas: Lee and
Phillips; Mississippi: Holmes and Madison; North Carolina: Columbus and Duplin; South
Carolina: Georgetown, Orangeburg, and Williamsburg; Tennessee: Fayette and Haywood.
Data are contained in tables retained in Commission files. The full report of statistical
analysis of the figures has been prepared as an appendix to this report and may be secured
by writing to the Commission.
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Number of soil conservation service plans per farm owner, by race,
selected counties

Number o/ counties
reporting

White Negro
One plan for each 4 farmers or better 66 26
One plan for each 5 to 8 farmers

T 24
One plan for each 8 to 12 farmers O 5
Fewer than one plan for each 12 farmers o 12

In the last category participation by Negroes is as low as one
plan to every 6i Negro owners in Duplin, North Carolina, one
to 31 in Orangeburg, South Carolina, and one to 27 in Shelby,
Tennessee.

By another measure of service, number of acres planned for
Negroes and whites, the same disparities are shown. A substan-
tially smaller proportion of Negro-owned land is covered by SCS
plans. In many counties the differences in proportion between
white- and Negro-owned acreage were pronounced, as seen in the
following table:

Proportion of acreage in SCS plans, by race of owner, selected
counties

Number o/ counties
reporting

Percent of land under SCS plan: White Negro
Less than 25 I 35
25 to 74 32 27
75 to 89 I3 3
90 to zoo 2T 2

In 9 counties among the 67 studied almost equal proportions of
Negro and white acreage or over 5o percent of Negro acreage was
reported as having an SCS plan:" In five of these counties Negro
soil conservationists were serving Negro farm owners." For three
of the remaining counties other explanations seemed apparent. In

42 Crittenden and Lee, Arkansas; Taliaferro, Georgia; Holmes, Madison and Marshall,
Mississippi; Haywood and Madison. Tennessee; and Dinwiddie, Virginia.

"Crittenden and Lee share the services of a Negro conservationist. Madison, Ten-
nessee has one; there is also a Negro conservationist in the State office, who assists in Hay-
wood County. and Dinwiddie County, Virginia, has a Negro conservationist.
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two, the relative equality reflected not a high degree of service to
Negroes but the fact that service to whites was below 5o percent; "
in another, the high proportions of land in timber rather than
farms distorted all figures so as to make interpretation difficult."
In the remaining county 77 percent of Negro-owned land and 54
percent of white-owned land had benefited from SCS planning.
Apparently the white conservationist in this district had found a
way of working with Negro owners."

The positive results achieved in a few counties suggest that a large
area of unnerved Negro-owncd land in the other counties studied
could profit from the services of soil conservationists. For where
a Negro employee has been assigned this task specifically, or where

a white conservationist has undertaken to perform the work, both
the Negro farmers and the over-all conservation program have
gained.

Discrepancies in service were found even between white and
Negro farmers with the same size of farm. An additional yard-
stick was applied to the reported service in six counties of Alabama,
where it was possible to ascertain the number of white and Negro
farmers owning farms in the acreage range for which application
of conservation practices was reported." The conservation prac-
tices reported were those for which cost-sharing by the Federal
Government was available, thus making it a particularly attractive
program." Yet in these 6 counties, where Negroes owned 48 to
6o percent of the farms of a fixed size, they installed only 17 to i8
percent of the farm ponds and where they owned 62 to 69 percent
of the acreage, they engaged in only 33 to 43 percent of the pasture
improvement; where they owned 68 percent of the acreage they
applied only 49 percent of the terracing.

SCS officials in Washington cooperated in accumulating and
analyzing the statistical data contained in the report. What is

"Holmes and Marshall Counties, Mississippi.
"Taliaferro County, Georgia.
"Madison County, Mississippi.
"A detailed statement of method and the analysis itself will be found in appendix H.
"Part of the cost of such practices is paid by the Agricultural Stabilization and Con-

servation Service in a program in which the Soil Conservation Service cooperates.
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more, they reexamined their work with Negroes and noted that
among those Negroes with whom SCS plans had been initiated a
satisfactory number were applying conservation practices. This
indicated, SCS officials said, that since service to a relatively small
number of Negroes had been productive, additional effort to reach
Negro owners with plans would bring in new active cooperators
with the soil conservation programs.

The Commission found that the SCS for some time has made
serious efforts to recruit more Negro professionals for its staff.
Progress was being made toward desegregating work unit offices.
A larger task remains to provide service on a nondiscriminatory
basis which will not confine Negro professionals to working with
Negroes or make the quantity and quality of service available to
Negro landowners dependent upon the number of Negro staff
members in a given area.

AGRICULTURAL STABILIZATION AND CONSERVATION
SERVICE

The Agricultural Stabilization and Conservation Service
(ASCS) is one of the most important agencies of the Department
of Agriculture for those farmers in the South who are concen-
trated in the allotted cropscotton, tobacco, and piN, 1114 g. This
service, with offices in 3,000 counties, administers the crop allot-
ment and price support programs and grants funds to farmers on
a cost-share basis for the adoption of agricultural conservation
practices." The funds dispersed from these offices are so large
that a distinguished commentator has noted "in many areas county
government operations are dwarfed by ASC programs as measured
in dollar expenditures or impact on residents or both."

Those who administer this program in Washington and in
State and area offices, including the areawide representatives called
farmer fieldmen, are all employees of the Federal Government.

" 1965 Appropriations Hearings, Pt. 3. PP. 331-332, 341.
50 Statement by Morton Grodzins in Review of Farmers Committee System, Report of

the Study Committee (Washington, D.C., Nov. 28, 1962); pt. I, p. 46-1. Hereinafter
referred to as Report of the Study Committee.

761-685 0-435---7

c.S
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At the county level, however, a locally elected committee is inter-

posed, which makes delicate decisions affecting the size of a
farmer's allotment, on adjustments of program benefits between

landlords and tenants, and on the appeals of farmers objecting

to cuts in allotments. The county committee also hires the county

staff whose salaries along with the cost of operating the county
office are financed entirely by Federal funds.' The staff of the
county ASC office has been in an anomalous position for some

years. Although locally selected and not subject to the merit

system or civil service, they have been given certain retirement
and insurance benefits which Federal employees receive, and

are covered by the nondiscriminatory employment requirements."
In each State there is a State ASC committee, appointed by the
Secretary of Agriculture, responsible for supervising county com-
mittees and regulating elections of comunity and county commit-

tees. The State committee may determine whether community
elections will be held by meeting, mail, or polling place."

The Commission's study has indicated that the most serious

problems of equal protection of the laws in the Agricultural Sta-

bilization and Conservation Service programs are the exclusion

of Negroes from the decision making of State and county commit-

tees and from employment in county offices. This is particularly
notable since the main crops of the South for which allotments
are establishedcotton, tobacco, and peanutsare much more
important in the economic life of Negro farmers than of white

farmers. It has been previously noted that 92 percent of Negro
farmers are engaged in growing these crops and are, therefore, ac-
tive participants in the programs administered by ASCS. Yet, of

the 266,000 Negro farmers in the South not one had even been ap-
pointed to a State committee by the Secretary of Agriculture."

"USDA, Commodity Stabilization Service, County Administrative Handbook, 1CA
(revision r, as amended), pt. 4, par. rho.

"Id., par. 220. Report of the Study Committee, op. cit., pt. I, p. 8. Congressman

Whitten, Chairman of the House Subcommittee on Agriculture Appropriations, noted
that he considers the county staff to be ". . . full-time Federal employees whether so

identified or not." 1964 Appropriations Hearings,pt. 3, p. 1745.

"CSS County Administrative Handbook, op. cit., pt. I, par. 12.
" Letter from USDA to Commission,Dec. 3, 1964.
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In the past few years the Administrator of ASCS has appointed
a number of Negroes to multicounty review panels from which
committees are drawn to pass upon complaints arising from deci-
sions of the county committees concerning acreage allotments,
compliance, and other programs.

The County Committees

The real power in the ASCSprogram, however, is in the hands
of county committees. These committees are usually elected in-
directly by the vote of community committeemen who are directly
elected in their communities. The ASC elections for community
and county committeemen are entirely under the jurisdiction of
the ASCS, are supervised by the State committee, and are con-
ducted in accordance with detailed procedures." In r962 a com-
mittee appointed by the Secretary of Agriculture to review the
farmer committee system recommended that elections should be
entirely by mail ballot as "this type of election encourages more
people to vote, and makes it more difficult for political and other
organizations to dominate or influence the elections." " Respond-
ing to recommendations of the committee, the present administra-
tion has been encouraging increased participation in the elections.
One of its most effective measures has been to require that tenants
as well as landlords who have a share in the crop allotment receive
notices of the elections and be eligible to participate.

One committee member, Professor Morton Grodzins, noted that
not a single Negro had been elected to a county committee in the
South. He stated that elections for such committees pose real
difficulties because in a rural community powerful people "have
a great opportunity to punish their local opponents with a wide
range of economic, social, and political weapons." Professor
Grodzins also maintained that "intimate acquaintanceship with
and participation in the local community may lead not to even-
handed justice but to subservience to the powerful and neglect of

"For the procedures governing community committeemen and county committee elec-
tions, see CSS County Administrative Handbook, op. cit., pt. 1.

M Report of Study Committee, op. cit.,p. 25.
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the weak." When a landlord-tenant relationship is added to
the already powerful racial discrimination in Southern counties,
the protection of the voting rights of Negro participants becomes
of paramount importance if the ASCS committee system is to
function properly.

Professor Grodzins' comments were given added emphasis in
December 1964 when, out of 37,000 community committeemen and
alternates elected to 7,400 community committees in the Deep
South States, only about 75 were Negroes. Some of the reasons for
the overwhelming disproportion in representation may be gathered
from the circumstances surrounding the 1964 committee elections
in Mississippi. There for the first time Negroes were elected to
community committees in six counties. The election of this small
group of Mississippi Negroes was the first break in what had pre-
viously been a solid wall of exclusion. Prior to this time the only
Negro community committeemen elected in Mississippi came from
one all-Negro community. The nomination of Negroes in this
State came as the result of intensive activity by the Mississippi
Summer Project of the Council of Federated Organizations
(COED) which succeeded in having Negroes nominated in nine
counties. COFO representatives visited ASCS State and national
officials and requested assurances that Negro voters would be pro-
tected and Negro nominees encouraged. Prior to the elections
charges of intimidation of Negroes who had announced their
candidacy were filed with ASCS and promptly investigated ; steps
were also taken by Department of Agriculture officials to reassure
Negro nominees. On the day elections were held, COFO workers
who attempted to act as poll-watchers and to observe the counting
of ballots were arrested in a few instances and some were assaulted.
At the time this Commission report was written, charges of intimi-
dation and interference with Negro voters were still being investi-
gated by ASCS. Prior to the election COFO had asked the De-
partment of Agriculture to send observers from Washington to

57 Report of Study Committee, Minority Report, p. 46.G.
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the polling places. A representative of the State ASCS office was
assigned to each county where Negroes were on the ballot and a
Washington official was sent to the State office on election day.

In addition to the intimidation of some Negro nominees in Mis-
sissippi, the ASCS itself noted that some Negroes nominated in Ala-
bama for community committeemen in the 1964 election had with-
drawn their names.

Negro Personnel

When the Commission began its study of the ASCS, early in
1964, there were no Negroes employed in professional, clerical, or
technical positions in the South, either in State or county positions.
A few Negroes were employed on the custodial level. As of No-
vember 1964 the ASCS reported to the Commission that seven
Negroes had been employed by county committees in temporary
positions during the summer as compliance reporters, checking
the acreage planted by farmers: two each in Arkansas, Louisiana,
and Mississippi and one in Oklahoma. A GS-3 clerical worker
had also been employed in the Kentucky State office. Thus, in
over 1,35o offices in the Southern States, some of which had
to or more employees, total permanent employment of Negroes
by ASCS consisted of 1 full-time Grade 3 clerk and 7 part-time
workers.

Service to Negroes

The Commission studied two basic programs of ASCS: the allo-
cation of additional cotton allotments and the cost-sharing grants
for agricultural conservation practices.

As a result of diversification to other enterprises, farmers in many
counties do not raise all the cotton allotted to them and their acre-
age is released to the county committee in their own county or in
other counties in the State which have requested it. The county
committees which receive this released acreage then reapportion
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it among applicants who already have cotton allotments. At the
request of the Commission the ASCS, which keeps no records of
service by race, undertook to secure data from county offices. For
eight counties a list of white and Negro applicants and recipients
of released cotton allotments was prepared, with information on
the amount requested and received, the size of original allotments,
and the amount of total cropland."

In three counties studied the percentage of Negro operators who
applied for increased cotton acreage was smaller than that of
whites. But in all counties the number of acres sought by Negro
applicants was extremely small and in all counties the average
Negro allotments, even after receipt of additional acreage, was less
than 15 acres. The average total allotments of white farmers re-
ceiving additional cotton acreage was nowhere lower than 20 acres
and ranged as high as 85 acres in a county where the Negro aver-
age was 9 acres. Thus, although Negroes received a proportionate
share of their requests in these counties compared with whites,
the actual amounts received did not contribute to a change in their
economic position."

On January 8, 1965, ASCS instituted a new policy regarding the
reapportionment of cotton acreage." Designed to enable a larger
portion of released acreage to be made available to small farmers,
it restricts the effective allotment for a farm to which released
allotment is reapportioned to not more than 33 acres or 75 percent
of the cropland for the farm, whichever is smaller.

This analysis appears at app. I.
'The Commission did not determine whether applicants were advised in the county

office as to the size of the requests they might make.
"USDA, ASCS, "Release and Reapportionment of Cotton Acreage Allotments." Notice

CN-261, Jan. 8, 1965.
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Average allotment of cotton acreage after reapportionment, by
race of recipient, in selected counties, 1964

White Negro
Alabama: (acres) (acres)

Hale
39. 5 8. 8

Sumter 61.5 rt. 9
Georgia:

Decatur 46. 1 14. 6
Lowndes 20.2 9. o

Mississippi:
Holmes' 35.7 9. 5
Leake 21.9 to. 5

South Carolina:
Berkeley 33.0 6. 7
Williamsburg' 29. 2 7. 3

Counties in which proportion of Negro operators applying for increased allotments was
substantially lower than for whites.

In another program studied, the Commission found that in
1962 the ASCS encouraged its State directors to promote par-
ticipation in the Agricultural Conservation Program (ACP) by
farmers who had never before been participants. ACP is a cost-
sharing grant program designed to assist farmers in adopting
needed conservation practices. It is a cooperative effort with the
Soil Conservation Service, which supervises the application of the
practice. In 1962 the ASCS payments for ACP practices amounted
to $212 million and was divided among 1.2 million participants.
Of these, 2oo,000 were new participants." The program was
promoted by community committeemen. In Alabama certificates
were awarded to committeemen who brought in five or more new
participants. In some counties community committeemen were
used to promote the ACP program for the first time. In one county
the committeemen who secured the most new participants were
awarded a trip to a convention at the Gulf Coast. In another
county to percent of ACP funds were set aside for new participants.

In December 1962 the ASCS Washington office sought to deter-
mine to what extent Negroes had figured among the new par-

el /965 Appropriations Hearings, pt. 3. pp. 333. 395.
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ticipants in the ACP program. Six States were asked to secure
this information. All reported participation by Negroes in varying
degrees. With the exception of Georgia, the States concerned
reported that the numbers of Negroes among new participants
appeared to be proportionate to their numbers among farm
owners." The manager of an Alabama ASCS county office esti-
mated that in 1962 most of the new participants had been Negroes.
A county extension agent in another county estimated that in 1962
over 75 percent of new participants in the ACP program were
Negroes.

ASCS reported that in 1963 the number of new participants was
only half that of the previous year." Field interviews with ASCS
officials indicated that the 1962 promotion was not repeated. Fur-
thermore, the evaluation by the administrator of the participation
by Negroes, which was the first of its kind, was cursory and did
not act as a basis for further improvements in the administration
of the program.

The active and positive response of county committees to the
1962 program to promote participation in the ACP program by
farmers who had not previously availed themselves of its benefits
is an excellent example of what can be done to reach small farmers
by fixing a program objective, backed by the highest officials. Bu
Commission field investigation indicated how important continued
support of such an objective is if the program is not to be regarded
as a "one-shot deal" as it was characterized by one official.

Summary

The virtual exclusion of Negroes from the ASCS structure poses
one of the most serious problems with which the Department of
Agriculture should be concerned, particularly since this exclusion
is compounded by the discriminatory operation of the county com-
mittee elections. The lost opportunity to develop Negro leader-

'USDA, ASCS, Memorandum, Mar. r8, 1964 (copy retained in Commission files).
The States reporting were Alabama, Georgia, Louisiana, Mississippi, North Carolina, and
South Carolina.

'065 Appropriations Hearings, p. 395.
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ship, to further democratic procedures in Federal programs, and
to accelerate the economic advancement of Negro farmers are the
high costs of failure of ASCS to assume responsibility for the
manner in which elections for its programs have been conducted in
those areas of the country where Negroes have been denied the
ballot.

Meanwhile, the persistence of an entirely white structure in
county after county where the economic welfare of Negroes is
being decided in their absence cannot help but raise questions as to
the equity with which ASCS programs are being administered.
Negroes have been further isolated by the fact that they have not
been employed above the menial level in ASCS officesone of the
most important economic institutions in many rural towns.

The extension of economic benefits, through larger allotments
and increased participation in cost-sharing grants, will require
objective evaluation of the present situation and the establishment
of increased participation by Negro farmers who are presently not
part of the program as a continuing program goal.
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IV. CONCLUSIONS, FINDINGS, AND
RECOMMENDATIONS

CONCLUSIONS

For decades the general economic, social, and cultural position
of the southern Negro farmer and rural resident in relation to his
white neighbor has steadily worsened. Whether measured in
terms of value of products sold, level of living, land and home
ownership, or schooling, most of the 4.7 million Negroes living
in southern rural areas are seriously disadvantaged when compared
with rural white southerners.

Each census enumeration of population and agriculture has re-
flected the fact that the Negro farmers have not participated fully
in the benefits of government programs and the progress of Amer-
ican agriculture. The continuing reliance of Negroes on cotton,
tobacco, and peanuts in an economy where white farmers are
rapidly diversifying to other farm enterprises has been shown in
Government reports issued every 5 years. Statistics have attested to
the shrinking acreage farmed by Negroes. Every io years the cen-
sus has reported a widening gap in income, education, and hous-
ing between southern rural whites and Negroes.

Although small farmers, without regard to race, are rapidly
decreasing in number and although economic pressures appear to
be forcing a reduction in number and an increase in size of farms,
there is unmistakable evidence that rack.] discrimination has served
to accelerate the displacement and imp. verishment of the Negro
farmer.

For more than too yearsand particularly during the past 3o
yearsthe U.S. Department of Agriculture has administered fed-
erally financed programs designed to improve almost every aspect
of the lives of low-income farm and rural families. Although other
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political, social, and economic factors have simultaneously oper-
ated to the disadvantage of the rural southern Negro, it should
be a matter of national concern that the gap between Negro and
white rural residents in the South has increased during the very
period when the programs of the Department were helping thou-
sands of rural white families to achieve substantial gains in income,
housing, and education. As the group most depressed economi-
cally, most deprived educationally, and most oppressed socially,
Negroes have been consistently denied access to many services,
provided with inferior services when served, and segregated in
federally financed agricultural programs whose very task was to
raise their standard of living..

The Commission's analysis of four major U.S. Department of
Agriculture programs has clearly indicated that the Department
has generally failed to assume responsibility for assuring equal op-
portunity and equal treatment to all those entitled to benefit from
its programs. Instead, the prevailing practice has been to follow
local patterns of racial segregation and discrimination in provid-
ing assistance paid for by Federal funds. At the same time, the
Department has not developed adequate procedures for evaluating
the degree to which its programs reach Negro as well as white
rural residents.

One result of this failure of responsibility has been the perpetua-
tion of a double standard for southern Negroes and whites affected
by the Department's programs. In the Cooperative Extension
Service this has led to the creation of separate and unequal admin-
istrative structures providing inferior services to Negro farmers,
youth, and homemakers. In the Farmers Home Administration,
it has meant a different kind of service to the two races, with Negro
farmers receiving for the most part subsistence loan, with limited
supervision, while white farmers received super\ !sed loans for
capital expenditures. In the Soil Conservation Service, the result
has been little service at all to many Negro landowners in areas
where no Negro staff members are employed.

As applied to staff, the double standard has taken various forms
in the programs studied. These have included failure to recruit,
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employ, or upgrade Negroes, or to permit them to serve white
farmers; isolation of Negroes in separate offices or at segregated
meetings; and providing Negro staff members with in service min-
ing of shorter duration and inferior content than that given wake
staff members. In State extension services Negro staff members
have often been required to provide to Negro farmers technical
services outside their area of training, while white farmers have
received assistance from specialists in these areas.

In some programs, effective service to Negroes has been made
dependent upon the number of Negroes employed, on the un-
tenable theory that Negro farmers should be served only by
Negro staff. This concept has worked to the detriment of both
Negro rural families and Negro staff. Operating under this
concept, these programs have failed to reach the Negro rural
residents most in need of them because of inadequate numbers
of Negro staff. At the same time, restricting Negro employees
to serving only Negroes has further limited professional devel-
opment and promotional opportunities.

Underlying much of the failure to provide equal service to
Negro farmers in the South has been the preconception, found
in the agricultural agencies, that Negro farmers have limited
needs, capabilities, and aspirations. Starting with a view that
Negroes cannot improve as farmers, many programs have not
trained Negroes in the new technology nor encouraged them to
diversify, to acquire larger acreage, or to make their small
acreage more productive.

R,:',egated to a separate, inferior, and outdated agricultural
economy, too many Negroes have sunk to lower levels of sub-
sistence. When they failed as farmers and became landless,
unskilled laborers, the Department has not helped them and
their children make the transition to a new way of life.

One of the most serious obstacles barring Negro farmers from
the benefits of the Department's programs has been the consistent
exclusion of Negroes from the local decision-making process which
controls the dispensing of these benefits. Negroes have not been
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appointed to State and local committees by the Department of
Agriculture.

Prior to 1964, except in a few all-Negro towns, Negroes have
not been candidates for locally elected committees. Almost with-
out exception, Negroes do not join white fanners in making plans
for the community. Originally built into the programs to assure
flexibility and responsiveness to grassroots needs, these local con-
trols have been used in the South to establish and maintain racial
differentials in the kinds and amounts of Federal aid available to
farmers. Far from discouraging such undemocratic practices in
its programs, the Department itself has generally conformed to
the discriminatory regional pattern.

The current unanimity of all branches of the Federal Govern-
ment on the necessity for equal opportunity and equal treatment
in the administration of Federal programs leaves no room for un-
certainty concerning the aims of national policy as they relate to
the Department of Agriculture. Some of the problems found in
the Commission's study of the Department's programs will be
reached by the requirement of Title VI of the Civil Rights Act of
1964 that federally assisted programs be administered without seg-

regation or discrimination. Differential service, training, awards
and activities, segregated offices, meetings, training, and competi-
tions are outlawed by Title VI and the regulations of the Depart-
ment of Agriculture issued thereunder. These regulations gen-

erally require immediate compliance, though the State extension
services have been permitted a period of adjustment during which
States must make necessary changes in offices, staffing and

program.
In addition to the Civil Rights Act, the Federal Government

has had a longstanding policy against the discrimination in
employment which was found so prevalent in the agencies of
the Department. Under Executive Order 10925, the policy pro-
hibits segregated assignment of responsibilities and offices, limited
promotion opportunities, and exclusion of Negroes from em-
ployment in other than menial capacities. Also, a White House
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directive against official participation by Federal employees in
segregated meetings provides a clear mandate for conducting
the educational and informational activities of the Department
on a nondiscriminatory basis.

In enacting the Economic Opportunity Act of 1964, the Con-
gress stated a further national objective: to eliminate "poverty
in the midst of plenty in this Nation by opening to everyone
the opportunity for education and training, the opportunity to
work, and the opportunity to live in decency and dignity." The
economically and socially deprived Negroes of the rural South
stand in great need of such opportunities.

Federal laws and policies require the termination of segrega-
tion and discrimination in federally financed and administered
agricultural programs. If the Department of Agriculture is to
make its full contribution to the Nation's effort to revitalize rural
America and to combat rural poverty, it must engage in a thor-
ough-going critical evaluation of its programs. No rural ren-
aissance is likely for the southern Negro so long as these pro-
grams continue to isolate him through entrenched discrimina-
tory practices.

It is the Commission's belief that few of the economic prob-
lems now burdening the rural South can be solved until basic
changes are made in the Federal programs designed to help
bring about solutions. These changes must include the elim-
ination of the segregated; structuring of services, the removal of
racial limitations on opportunity, and the inclusion in the deci-
sion-making process of broad sections of the population previously
denied participation. Until these long-deferred changes are
made, the South will continue to place a brake upon its own
progress and that of the Nation.
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FINDINGS

The Cooperative Extension Service

x. The federally assisted State extension services of the South are
administered through a separate structure and generally on a dis-
criminatory basis, often with separate and inferior offices for Negro
staff.

2. With rare exceptions, at the county level, separate plans of
work are usually made for services to Negroes in those counties
where Negroes are employed as extension service personnel, and
Negro and white staff do not plan extension programs or meet
together.

3. Responsibility for work with Negro rural residents, in counties
where Negro staff are employed, is assigned almost without ex-
ception to the Negro staff and the caseloads of Negro workers are
so high as not to permit adequate service.

4. Negro Extension agents are denied access to training furnished
their white coworkers and are confined largely to inferior training,
except in North Carolina.

5. Many thousands of Negro youth are not served by extension
services in counties where white youth are served, are denied access
to national programs of the extension services through 4-H Clubs,
and are denied the opportunity to compete with white youth for
national and State awards of the 4-H program.

6. Many thousands of rural Negro homemakers receive less serv-
ice than white homemakers in their counties, and in counties with-
out Negro staff additional thousands are provided no service at all.

7. Many thousands of Negro farmers are denied access to serv-
ices provided to white farmers which would help them to diversify,
increase production, achieve adequate farming operations or train
for off-farm employment.
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8. No review or evaluation is conducted by the Federal Exten-
sion Service to ascertain the extent to which Negroes participate
in extension service programs.

9. Services to Negroes tend to be limited by the preconception,
expressed by many Federal, State, and county extension service
officials, that Negroes as a class cannot succeed in agriculture or
in productive ways of living.

To. Federal and State as well as local agriculture officials have
participated and acquicsced in these discriminatory practices.

The Farmers Home Administration

T. The assistance rendered to Negroes by FHA in the form of
loans and technical assistance is consistently different from that fur-
nished to whites in the same economic class: Negro borrowers
receive smaller loans, both absolutely and in relation to their net
worth, than white farmers similarly situated. While carefully
supervised white borrowers receive most of their funds
for capital investments, including farm improvement or enlarge-
ment, Negroes in the same economic class, with drastically unequal
supervision, receive loans primarily for living expenses and annual
operating costs.

2. There is reason to believe that the type of loans made and
the technical assistance given to Negroes is limited by preconcep-
tions held by county personnel of the FHA that Negroes cannot
successfully change the pattern of their farming operations.

3. A segregated service is maintained for those few Negroes em-
ployed by FHA in the South, confining them to work with Negroes,
limiting their promotional opportunities, and housing them in
offices separate from their white coworkers.

4. Negroes, with few exceptions, are not appointed as full mem-
bers to county committees but are confined to a newly created
category of special alternate membership.
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The Soil. Conservation Service

I. Negroes in southern counties generally receive less service
from the SCS than whites, except in those counties where Ne-
groes are employed as professionals.

2. Few Negroes are employed as soil conservationists in the
South; among those who are so employed, some are housed in
segregated offices and restricted in promotional opportunities.

3. Where Negro professionals are employed by the SCS in the
South, they are generally confined to work with Negro land-
owners, and Negro landowners in these counties are restricted
to receiving the services of Negro staff.

4. Negro professionals in the South do not participate in the
deliberations of the boards of supervisors through which SCS
services are channelled.

5. The SCS takes no responsibility for assuring participation
by Negro landowners in conservation district elections for boards
of supervisors; in southern counties where such boards are ap-
pointed, the SCS has not recommended Negroes for appointment.
No Negro has been elected to a board of supervisors in the South.

6. No reviews or evaluations are conducted by the SCS to as-
certain the extent to which Negroes participate in SCS programs.

The Agricultural Stabilization and Conservation Service

I. Until 1964, Negroes had not , with rare exceptions, par-
ticipated in the nominations and elections under the supervision
and jurisdiction of the Department for ASCS county committees
in the South. ASCS did not assume responsibility for the elimina-
tion of discrimination in these elections prior to the winter of 1964.
In that year, of 37,000 community committee members in the
South, only 75 Negroes were elected. There were no Negroes
among the almost 5000 county committeemen in II Southern
States.

2. Negroes are not employed in permanent Federal or county
ASCS positions in the South; nor are they appointed to important
temporary positions filled each year by county committees.
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3. No Negro has ever been appointed by the Secretary of Agri-
culture to a State ASC committee in the South.

4. No evaluation is conducted on a systematic basis to measure
the impact of ASCS programs on white and Negro farmers or
the extent to which farmers of both races participate in these
programs.
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RECOMMENDATIONS

The Commission Recommends

I. That the President direct the Secretary of Agriculture to
end discriminatory practices in the administration of Depart-
ment programs, and that the Secretary

A. Continue efforts to impress upon the administrators and field
staff of every agency the necessity of abandoning practices of segre-
gation, unequal treatment, and exclusion which have barred Negro
farmers and rural residents from the services and benefits of these
programs.

B. Require the assignment to both white and Negro staff of the
responsibility for work with Negro clientele participating in these
programs.

C. Require the abolition of all racially segregated administrative
structures and lines of authority, communication, and responsibility
at Federal, State, and county levels.

D. Require that racial segregation of employees in Federal, State,
and county offices be eliminated.

E. Require' that all meetings connected with Department pro-
grams be held on a desegregated basis and that the Federal non-
discrimination policy be made known.

F. Enforce Department policy prohibiting employees from at-
tending, participating in, or in any other way giving official sup-
port to organizations, meetings, fairs, or other events which are
segregated, which exclude either Negroes or whites from member-
ship, attendance or participation, or which are intended for par-
ticipants of one race only.
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II. That the President direct the Secretary of Agriculture
to encourage and extend full and equal participation in De-
partment programs to all clientele without regard to their
race or color, and that the Secretary

A. Direct every agency to seek increased participation by Negro
farm and rural residents in those programs from which they previ-
ously have been excluded or in which they have been denied
equitable service.

B. Afford to Negro farmers the necessary assistance, informa-
tion, and encouragement to accord them the equal opportunity
to diversify their farm enterprises.

C. Assure that Negroes have the opportunity to participate in
elections for local committees and that they are appointed to State,
area, and local committees which share responsibility for the ad-
ministration of Department programs.

D. Provide adequate safeguards to assure that the administra-
tion of Department programs by local committees does not thwart
the participation of Negroes.

III. That the President direct the Secretary of Agriculture
to assure equal employment opportunities in agricultural
programs, and that the Secretary

Require that employment, training, assignment, and promotion
of all personnel be based on merit and ability without regard to
the race or color of the employee or of the clientele to be served.
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IV. That the President direct the Secretary of Agriculture
to establish methods for review and evaluation of imple-
mentation of equal opportunity policy in Department pro-
grams, and that the Secretary

Use the research units of the Department to determine the ex-
tent to which agricultural programs are achieving their objec-
tives with respect to individuals of all races and colors. For this
purpose racial data and statistics on persons receiving the benefits
of Department programs should be maintained as part of an
effective reporting and evaluation system. Such data should be
used only for the purpose of evaluating the effectiveness of De-
partment programs and should be maintained under safeguards
which will prevent their use for discriminatory purposes.
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Appendix A. Sources of Funds Allotted
for Cooperative Extension Work in 11
Southern States for the Fiscal Year
Ending June 30, 1964

Total funds
Total Fed-
eral funds

Total funds from within
the States

State County
Alabama $5, 109,906 $2, 312., 777 $2, 879, z26 $918, 0o3
Arkansas 4, 188, 048 I. 857.935 1. 739. 533 457.672
Florida 3, 639, 36 846, 2.2.4 1, 752., 397 2, 040, 705
Georgia 6, 013, 082. 2, 44, 745 2, 285.025 1, 249. 562
Louisiana 4, 760, 186 454. 892. 2, 921.751 2.98,900
Mississippi 4, 713.255 II 382, 855 1.438, 403 870, 600
North Carolina 8, 569, 847 3,2.35, 82.5 3, 095, 687 2., 2.01, 376
South Carolina.... 3, 1o8, 190 1, 693, 920 2, 2.44, 000 169, 070
Tennessee 4, 730, 410 2., 353, 310 2, 708, 615 668.485
Texas 8, 381, 208 1 739.043 2. 132.740 2, 480. 375
Virginia 5. 388. 079 1.932, 943 2, 782, 525 672, 6zz

Total $58. 60; 537 $4. 304. 469 $22. 979. 799 $11. 02-7. 359

PERCENT DISTRIBUTION

Federal
funds

Total funds from
within the States

State County
Alabama 45 37 18
Arkansas* 44 42-
Florida 2.3 48 2.9
Georgia 40 38 2.1

Louisiana
32- 6z 6

Mississippi S0 31 19
North Carolina 38 36 2.6
South Carolina 55 40 5
Tennessee 50 36 14
Texas. 45 2.5 30
Virginia 36 51 13

Notts.Figures rounded to nearest percent. Figures do not reflect value of office
space when provided ih county buildings, Federal buildings, and land-grant colleges.

Arkansas reported 3.17 percent of funds from private sources; in other States this
item was less than r percent.

Source: U.S. Congress, House, Subcommittee of Committee on Appropriations, Hearings
on Department of 'Uric:title, Appropriations, r96f, 88th Cong., 2.d sess., pt. 2., p. 364.
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Appendix B. Location of Offices of State
Staff, Southern Extension Services
Alabama:

White staff: Alabama Polytechnic Institute, Auburn.
Negro staff: Tuskegee Institute, Tuskegee (private institu-

tion).
Florida:

White staff: University of Florida, Gainesville.
Negro staff: Florida A. & M. University, Tallahassee.

Georgia :
White staff: University of Georgia, Athens.
Negro staff: Fort Valley State College, Fort Valley.

Louisiana:
White staff: Louisiana State University.
Negro staff: Southern University (both at Baton Rouge).

Mississippi:
White staff: Mississippi State University, State College.
Negro staff: Jackson (not at a college).

North Carolina:
White staff: State A. & E. College, Raleigh.
Negro staff: A. & T. College, Greensboro.

South Carolina:
White staff: Clemson Agricultural College, Clemson.
Negro staff: State College, Orangeburg.

Tennessee:
White staff: University of Tennessee, Knoxville.
Negro staff: YMCA Building, Nashville.

Texas:
White staff: A. & M. College of Texas, College Station.
Negro staff: Prairie View A. & M., Prairie View.
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Virginia:
White Staff: Virginia A. & M. College and Polytechnic Insti-

tute, Blacksburg.
Negro staff: Virginia State College, Petersburg.

Although Arkansas maintains a segregated system, its Negro
State staff are at the white land-grant college in Fayetteville.

Source: County Agents Directory, 1964 (Chicago, C. L. Mast, Jr.
Associates).

761-085 0-65-9
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Appendix C
UNITED STATES DEPARTMENT OF AGRICULTURE

Office of the Secretary
Washington

June 23, 1964

MEMORANDUM TO: Assistant Secretaries
Agency Heads
Staff Assistants

SUBJECT: Federal Participation in Segregated Meetings

You are all certainly aware of the President's views that Federal
officials should not participate in segregated meetings. It is the
policy and goal of this Administration to secure equal treatment and
equal opportunity for all Americans and to assure that no Federal
program operates to encourage or support racial segregation. President

Johnson has stated, As far as the writ of Federal law will run, we
must abolish not some but all racial discrimination."

Pursuant to this policy, government public information programs, educa-
tional activities and services of a like character should be available
to all persons on an equal basis. Care must be exercised that accept-
ance of speaking engagements and participation in conferences by
Federal officials is consistent with this policy. Officials should
not participate in conferences or speak before audiences where any
racial group has been segregated or excluded from the meeting, from
any of the facilities or the conferences or from membership in the
group.

When requests for speakers or participation are received under circum-
stances where segregation may be practiced, there is a clear obligation
to make specific inquiry as to the practices of the group before accept-
ance is given. Ii the inviting group expresses a willingness to discuss
modification of its practices for the occasion, obviously USDA should
cooperate in such efforts.

The Federal government should not sponsor, support, or financially
assist, directly or indirectly, any conference, convention or meeting
held under circumstances where participants are segregated or are
treated unequally because of race. This policy includes the granting of
Federal funds to reimburse the expenditures of non-Federal agencies
under grant-in-aid programs.

Ii the Federal civil rights program would be better served by permitting
an exception to this policy in a particular case, the appropriate
Assistant Secretary or Director should be advised prior to making any
commitments for his confirmation of the waiver of the provisions of

this directive.

122



Appendix D. Study of Extension Person-
nel Assignments in Selected Southern
Counties by Race of Agent and
Clientele

A study of extension service personnel assignment was made to
determine whether there were significant differences in the as-
signment of white and Negro staff. The 25 counties in Alabama,
Georgia, Louisiana, Mississippi, and South Carolina with the larg-
est number of Negro farm operators were selected. Figure in
parentheses indicates the smallest number of Negro farm operators
in any county.

Alabama
(47I)

Barbour
Bullock
Butler
Chambers
Choctaw
Clarke a
Conecuh
Dallas
Elmore
Greene
Hale
Lee
Limestone
Lowndes
Macon
Madison
Marengo
Monroe
Montgomery
Perry
Pickens
Pike 4
Russell
Sumter
Wilcox

Georgia
(zza)

Baker 0
Bulloch b

Burke b

Decatur
Early
Elbert
Hancock
Hart
Henry
Jefferson a
Lowndes
Macon °
Meriwether
Mitchell
Oglethorpe
Randolph
Screven b

Stewart a
Sumter
Thomas
Walton
Warren
Washington
Wilkes
Worth

Louisiana
(Ito)

Avoyelles
Bienville
Bossier
Caddo
Claiborne
Concordia b

De Soto b

East Carroll b

East Feliciana b

Evangeline
Franklin
Lafayette
Madison
Morehouse
Natchitoches
Pointe Coupce b

Richland b

St. Helena
St. Landry
St. Martin
Tangipahoa
Tensas b

Washington b

Webster b

West Feliciana b

Mississippi
(700)

Amite
Attala
Bolivar
Chickasaw
Coahoma
De Soto
Hinds
Holmes
Jefferson Davis
Kemper a
Leake
Lef lore

Lowndes
Madison
Marshall
Monroe
Noxtibee
Oktibbeha
Panola
Quitman
Sunflower
Tallahatchie
Tate
Tunica a
Yazoo

South Carolina
(490)

Aiken
Anderson
Berkeley
Chester
Chesterfield
Clarendon
Colleton
Darlington
Dillon
Dorchester
Edgefield a
Florence
Georgetown
Horry
Kershaw
Laueur:ns b

Marion
Marlboro b

Orangeburg
Richland
Spartanburg
Sumter
Williamsburg
York

Indicates absence of Negro county agent.
b Indicates absence of Negro home demonstration agent.

Indicates absence of both Negro county agent and Negro home demonstration agent.
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The assignment of Negro and white extension personnel to
these counties was then compared to the number of farm oper-
ators, rural households, and rural youth of 4-H Club age (to-
19 years)' by race to ascertain the ratios of extension personnel
to clientele. Male county agents were compared to farm oper-
ators and male youth, and female extension staff were compared
to rural households and female youth.

Ratios were computed of extension workers to clientele by
race in counties with both white and Negro extension personnel.

Ratios were computed of white extension workers to white
clientele, and of white extension workers to white and Negro
clientele combined in counties with no extension personnel as
signed to work with Negroes.

Table I shows numbers of farm operators, rural youth, rural
households, and extension personnel by race in those counties
studied with both white and Negro extension staff.

Table II shows numbers of farm operators, rural youth, rural
households, and extension personnel by race in those counties
studied without Negro extension staff.

Table III shows number of farm operators, rural youth and rural
households for each extension worker by race in selected counties
without Negro staff, with potential caseloads for white workers
if white and Negro clientele are combined.

'County Agents Directory, 1964, supra; 1959 Agriculture Census, vol. I, county table
3; and Census ol Population, 196o, PC(1)B, 29. There have been reductions in
number of white and Negro extension staff, in number of farm operators, and in number
of rural households since the time of enumeration.
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Table I.Number of farm operators, rural households, rural youth, and extension staff
in selected counties of 5 Southern States by race for counties with both white and
Negro extension workers

State

Number of
studied
counties

with both
white and

Negro
county
agents

Number of farm
operators

Number of rural
male youth 10-19

years

Number of
county agents

White Negro White Negro White Negro

Alabama 11 18, 085 2.0, 684 18, 734 31.165 58 2.6
Georgia n. I', 602. 4, 471 8, 86o 10, 459 2.2. 22.
Louisiana 14 13, 744 8, 879 15,026 16, 92.0 40 14Mississippi 54 53, 004 2.0, 041 13,2.33 2.8, 480 42. 2.1
South Carolina LI 2.8, 438 2.1, 72.6 54, 997 45, 2.42. 58 2.3

Number of Number of rural Number of rural Number of
studied households female youth home demon-

State

counties
with both
white and

50-59 years stration agents

Negro
home dem-
onstration

agents

White Negro White Negro White Negro

Alabama 22 57, 391 so, 32.0 57, 097 2.9, 601 40 2.2.
Georgia zo 2.0, 956 13.205 6.754 7,887 13 10
Louisiana 13 54, 388 2.7, 2.92. 17, 839 25, 62.6 2.8 23
Mississippi 2.2. 52.,053 65, o86 16, 951 37,6o5 43 2.5
South Carolina lo 228, 772. 62 681 43, 032. 42.,373 37 2.1

Sources: rgsg Agriculture Census, vol. I, county table 3. Census of Population, z96o,PC(2)-B, table 2.9. County Agents Directory, 194
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Table II.Number of farm operators, rural households, rural youth, and extension staff
in selected counties of 5 Southern Slates by race for counties without extension
personnel assigned to work with Negroes

State

Number of
studied

counties
without
Negro

Number of farm
operators

Number of rural
male youth
10-19 years

Number of
county agents

county
agents

White Negro White Negro White Negro

Alabama 3 21 854 I, 885 i, 697 i, 757 8

Georgia 13 7, 113 3, 812. 5, 776 8, 045 14

Louisiana II 14, 060 5, 334 13, 983 9, 103 30
Mississippi II to, 036 12,, 803 7, 68o 14, 478 2.5

South Carolina 4 2, 918 3, 151 3.434 6,007, 9

State

Number of
studied
counties
without
Negro

home dem-
onstration

agents

Number of rural
households

Number of rural
female youth
10-19 years

Number of
home demon-
stration agents

White Negro White Negro White Negro

Alabama
Georgia
Louisiana
Mississippi
South Carolina

3
15

12.

3

S

7,454
18, 948

2.7.537
4, 393

14,374

4.947
15,838
Jo, 418

5, 2.56

9, 703

21 467

6,971
9, 370
1,387
5,709

2, 747
2.1, o56

II, 156

2, 974
6, 692.

6
7

2.2.

4

Sources: zyyy Agriculture CUSSUI, vol. I, county table 3. Census of Population, 1960,
PC(,) -B, table 2.9. County Agents Directory, 054.

126

131



yc

Table 111.Number of farm operators and rural boys aged 10-19 years, for each male
extension worker, by race, in selected couiltie: without Negro staff

State

Farm operators Rural boys

White White and
Negro

White White and
Negro

Alabama 357 592. 337 682.
Georgia 508 840 413 r, 12.6
Louisiana 469 646 466 77o
Mississippi

401 914 307 86o
South Carolina

32-4 674 382. 049

Number of rural households and rural girls aged 10-19 years, for each female extension
worker, by race, in selected counties without Negro staff

State

Rural households Rata girls

White White and
Negro

White White and
Negro

Alabama
Georgia

Zo 242"
I, 115

2., 066

2., 046
411
4ro

869
1, 649

Louisiana I, 2.52. 2, 18o 42.6 933Mississippi 1,098 2+ 412. 2.73 86oSouth Carolina 1. 797 3, ow 714 I, 55o

Although the caseload of white workers in South Carolina would be very heavy if
Negroes were included, it does not exceed that of white workers in counties with Negrostaff. However, as table r in the text shows, caseloads of white workers in South Carolina
are extremely high compared to those in the other studied States.
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Appendix E. Federal and Non-Federal
Contributions of Funds to Soil and
Water Conservation Districts Pro-
gram, Fiscal Year 1963

State Federal State and local
government

Percentage of
Federal funds

Alabama $1. 509, 038 $2o6, Soo 91
Arkansas 5. 566. 374 I. 300. 900 Si
Florida 2, 189, 814 418.900 84
Georgia 5, 970,156 I, 160, Boo 84
Kentucky.. 4, 152.. 793 588,400 88

Louisiana 2, 919,484 I. 711, 500 63

Mississippi 7.2.86, 078 303, 700 96
North Carolina 3,368,671 1,153,600 73
South Carolina I, 786, 543 2.41. 900 91
Texas 131530. 788 1,105, 000 95
Virginia 2, 721, 498 159+ 700 91

Total $63, III, 337 $8, 651,100 88

Source: USDA, SCS, "Detailed Statement of Obligations by Geographic Location"
and Advisory DIST-2., Jan. 2.4, 1964, memorandum to State conservationists, "Districts
Estimate of Non-Federal Contributions to Soil and Water Conservation Districts, Fiscal
Year 2963."



Appendix F. Number of Part- and Full-
Owner Operators and Number of Soil
Conservation Service Plans, by Color
of Operator

State and county

Number of
operators

Number of
SCS plans

Number of
operators

Number of
SCS plans

Number of SCS
plans per zoo

operators

White Negro White Negro

Alabama:
Dallas 503 564 602. zoo 222. x6
Ireene 2.65 410 358 toy 251 2.9
Hale 540 489 596 :to 90 x8
Macon 381 388 644 zoo 202. 13
Perry 412- 648 465 109 258 2.3
Sumter 367 449 389 190 12.1 48
Wilcox 419 547 492- 178 233 36

Arkansas:
Crittendon 1 2.65 202. 2.66 183 75 68
Jefferson 456 515 366 8o :22. 2.2.
Lee 1 416 944 494 2.2.0 2.30 44
Phillips 1 395 454 545 16o 224 3o

Florida:
Alachua 797 682 2.23 3o 85 14Jackson I. 370 Boo 548 zoo 58 29
Marion I. 2-49 391 356 13 31 4Georgia:
Burke 347 594 2.46 137 175 57
Decatur 634 473 187 " 75 ii
Lowndes 591 489 194 46 82. 2.3
Taliaferro zzo 408 79 98 370 12.4

Kentucky:
Christian I, 394 82.8 162. 2.9 59 15Louisiana:
Bossier 584 573 489 zoz 96 zo
De Soto 8 zo 84 547 152. zo 2.8
Sr Landry z, 897 739 642. 69 39 zx

Maryland:
Calvert 52.6 383 2.00 2-4 74 12.
Charles 676 414 139 18 59 14
Prince Georges 72.1 32.7 171 11 45 6

See footnotes at end of table.
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State and county

Number of
operators

Number of
SCS plans

Number of
operators

Number of
SCS plans

Number of SCS
plans per 100

operators

White Negro White Negro

Mississippi:
Clay 522 411 393 68 79 17
Holmes 596 442- 742- 2-52- 74 34
Jasper 1,151 434 520 61 36 17.

Jefferson Davis 852. 695 713 186 77 2.6

Kemper 754 2.98 42-3 93 37 7.7.

Leake 1,532- 364 594 30 2-4 5
Madison 596 493 782- 356 82. 45
Marshall 503 445 458 2-5o 89 50
Oktibbeha 637 497 496 6o 79 12
Pike 94S 630 611 69 67 11

Walthall 1, 156 649 499 6o 54 17.

Winston 1,2-32- 2-74 479 2.8 2-2- 6
North Carolina:

Bertie 639 458 515 8o 73 16

Brunswick 990 2.79 456 2.5 2.8 5
Columbus 1.1 II 785 595 1315 68 7.1 8
Duplin I, 7.36 513 793 17. 7.3 7.

Halifax 1 665 65o 734 17.7 93 17

Hertford 2.76 719 2.61 90 2.40 30
Warren 2 435 592- 683 2.15 138 31

South Carolina:
Beaufort 12.6 145 415 2.8 17.1 7
Berkley 643 475 1,090 88 74 8

Clarendon 678 510 62.8 96 73 15

Fairfield 348 596 309 72- 175 2.4

Georgetown 434 2-84 461 61 66 12-

Jasper as 194 2.89 2-7 97 9
Orangeburg 1, 467 731 949 31 49 3
Sumter 566 446 778 164 74 2.1

Williamsburg I, o66 688 i, 183 4 63 3
Tennessee:

Fayette 649 2-39 441 5
Haywood
Madison 1

68o
1,113

771
1,2.51

370
375

107.

2.98

110
113

2-6

75
Shelby 1, 12.8 671 534 7.0 6o

See footnotes at end of titblp.
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State and county

Number of
operators

Number of
SCS plans

Number of
operators

Number of
SCS plans

Number of SCS
plans per 100

operators

White Negro White Negro

Texas:
Marion . 192 371 163 64 186 32-Virginia:
Brunswick 705 557 532- 16o 8o 30
Cumberland 346 2-45 308 40 72- 13
Din widdie 1 592- 716 393 185 119 46Cireensville 2.86 247 2.36 45 86 20
King and Queen 345 116 215 14 37 6
Lunenburg 644 454 301 80 71 24
Mecklenburg 1,048 747 561 6o 72 10
Surry 2.2.9 2.68 18o 49 122 2.5
Sussex 2.92. 2-89 2-33 41 96 18

Total 47, 148 34, 003 31.041 6,303 72 20

1 Negro soil conservationist assigned.
2 Includes Indians (not more than to percent).
Nors.Where more SCS plans are reported than the total number of owners and part

owners, this is explained by the fact that plansarc made for operating units, and a farmer
may have 2. or more parcels of land. Also, SCS makes plans for nonfarmland and land
not reported as farmland in the census. Since there is no report of ownership of nonfarm-
land by race, comparisons had to be limited to farmland.

Sources: Number of operators: Census of Agriculture, 19j9, vol. I, county table 3.
Number of plans: U.S. Department of Agriculture, Soil Conservation Service, Work
Unit Estimates of Assistance to Negro Cooperators.
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Appendix G. Number of Acres in Farms,
Number of Acres Planned by Soil Con-
servation Service, and Percent of Acres
in Plans by Color of Owner-Operators

State and county

Acres in farms Acres in SCS plans Percent of acres
planned

White Negro White Negro White Negro

Alabama:
Dallas 334, 017 44, 088 2.84, 160 8, 000 85 18

Greene 187, 098 39, 864 171075 z6, Soo 92. 42.

103,791 35, 454 141,598 9,350 70 2.6

Macon 171, 071 48,076 134, 088 12., Soo 78 2.7

Perry III, 685 38,830 198, 571 II, 118 93 2.9

Sumter 2.41, 152. 39, 661 167,554 13, 100 70 38
Wilcox 301, 717 34, 930 168, 803 13, 172. 56 38

Arkansas:
Crittenden I 195.575 17,610 161, 046 13,359 76
Jefferson 159,131 2.0, 836 190,900 6.640 II0

32.

Lee I 147.459 34.319 L14.191 17,810 152.
52.

Phillips I 147.653 47.391 183, 438 II,100 114 2.4

Florida:
Alachua. 307,380 15, 247 198,191 1, 500 65 I0

Jackson 2.70,077 43,005 189, 600 11,000 70
Marion 399,316 19, 102. 141, 301 1, 118 36 6

Georgia:
4, Burke

Decatur
134 545
194, 881

33, 945
14,931

248,481
2.14,368

17,124

3,432.

IIt

II0
50

13

Lowndes 144,004 16, 816 173.785 4,370
Taliaferro 33,303 7.952. 70,1-44 12, 740 2.11 160

Kentucky:
Christian 2.54,079 II, 545 176, 068 3.045 69

Louisiana:
Bossier 187,769 18, 718 169,044 4,848 90
De Soto 2.31.745 32..403 175.840 11,552. 76 36

St. Landry 173,801 13, 098 113,178 3.174 65 14

See footnotes at end of table.
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State and county

Acres in farms Acres in SCS plans Percent of acres
planned

White Negro White Negro White Negro

Maryland:
Calvert 65, o55 8, ,6o 43, 785 I, 392 67 17
Charles zol 906 7, 652. 84, 078 z, 02.6 83 3
Prince Georges 72., 104 7,501 56.594 52.8 79 7

Mississippi:
Clay 130, 857 30, 570 102., 00I 6, 732. 78 11
Holmes 2.73. 12.4 67, 044 118, 392. 13. 184 43 35Jasper 191, 741 37.775 65,593 4.697 34 12.
Jefferson Davis 12.8. 2.54 52, 2-17 89.450 14, 508 70 2.8
Kemper 156, 909 49, 342. 62., 701 so, 416 40 2.1
Leake 161,167 42., 565 36,114 1, 710 2.2. 4Madison 2.06,380 63,748 111,333 49, 12.8 54 77Marshall 187, 608 53, 845 90.035 2.3,2.50 48 43Oktibbeha 135, 696 36,104 95, 460 4, 800 70 13
Pike 12.7, 068 35,094 86.352. 7.314 68 2.1
Walthall 253, 387 30,170 83, 498 3, 000 54 10
Winston 163, 832. 33, 051 36, 858 2, I00 2.3 6

North Carolina:
Bettie 108, 906 34,832. 98.496 4, 800 90 14Brunswick 91, 484 18, 2.2.8 2.7, 576 000 30 6
Columbus 1 .2 2.2.3, 889 2.9, 564 6a, 067 2., 2.44 2.8 8
Duplin 42, 117 2.9, 079 75,645 480 31 2.
Halifax 2 170, 978 48, 515 17.9, 461 I I, 176 76 2.3
Hertford 44,914 2.4 973 106e 780 6, 480 2.38
Warren 2 88, 401 43,760 74, 792. to, 75o 85 2.5

South Carolina:
Beaufort 53, 341 8, 52.1 12.3, 053 I, 68o 2.31 2.0
Berkeley 84,690 2.5, 842. 153.140 4, goo 28 t 17
Clarendon 145,414 36.479 129,654 9,12.0 89 2.5
Fairfield 133, 372. 2.9, 54 12.7. 632. 8, 640 96 2.9
Georgetown 56, 058 13, 438 41,92.4 1,891 75 14Jasper 46, 736 10.605 2.03.2.35 2.295 435 2.2.
Orangeburg 359,455 51, 952 160, 061 3, 007 45 6
Sumter 141 901 43, 901 103, 180 13, 940 73 32.Williamsburg

Tennessee:
48, 02-9 55. 2.64 113, 512. 3, 160 5 o 6

Fayette 183,2.15 39,337 50.394 2.,530 2.8 6
Haywood 2.4, 945 148,755 12-, 730 99 51
Madison 1 455 27, 764 176, 636 2.4, 734 99 89
Shelby 180. 559 2.1, 689 89, 02.1 I, 500 49 7

See footnotes at end of table.
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State and county

Acres in farms Acres in SCS plans Percent of acres
planned

White Negro White Negro White Negro

Texas:
Marion 39, 36o 11, 736 106, 368 4, 992. 2-70 39

Virginia:
Brunswick 138, 147 33-.460 91.965 12, 000 67 37

Cumberland ...... 86, 775 17, 154 43.655 21 800 so 16

Dinwiddie I 114, 626 2.7, o88 95, o2.6 18, 5oo 83 68

Greensville 62-, 734 1.0, 894 38, 2.36 4, 950 6/ 2.4

King and Queen 6; on 13, 673 36, 638 1, 443- 59 II

Lunenburg 110, 635 13, 597 66, 76o 8, 000 6o 34

Mecklenburg 169, 92.8 38, 094 IA 987 4, 803 64 13

Surry 47, 818 14, 82-3 58, 353 5,145 118 35

Sussex 91, z39 2.0. 146 69, 697 4, 2-2-3 76 2-1

I Negro soil conservationist assigned.
2 Includes Indians (not more than ro percent.)

NOMWhere more than zoo percent of white-owned farmland is reported as under

SCS plan, this arises from the fact that SCS makes plans for land not reported as farmland

by the census and for nnnagricultural land. However, since there is no report of ownership

of nonfarmland by race, comparisons were limited to farmland.

Sources: rysp Agriculture Census, vol. I county table 3. Figures for full- and part-

owners were used. U.S. Department of Agriculture, Soil Conservation Service, Resource
Development Division, Work Unit Estimates of Assistance to Negro Cooperators and

Application of Indicator Practices 6.7 Negro Cooperators, June 1964.



Appendix H. Percent of Negro Farms
and Acreage in Selected Size Ranges
of Farms and Percent of Application of
Conservation Practices in Such Farms
for 6 Counties in Alabama

Size of farm (acres)

Percent Percent
County Conservation practice Percent

of farms
of

acreage
of con-
servacion

Census SCS owned I owned practice
applied 2

Dallas . 50-139 50-150 Pasture and hayland
planting 62.4 62. 33

Greene tco-219 too too Farm ponds 48.5 17
Hale so 99 6otoo Terraces 6t.6 68 49
Perry 6otoo 8o Pasture and hayland

planting 64.1 68 33
Sumter 7o-139 8o-12o Farm ponds 59.5 18

Wilcox..... 50 99 50too Pasture and hayland
planting 67.2 69 43

Distribution of wit' te and Negro farms by acreage was derived by applying propor-
tions prevailing in the economic area of which these counties are a part. The counties
I isted are 6 of the to counties in the State economic area.

2 This estimate was made by the Soil Conservation work units.

Source: 1959 Apiculture Census, unpublished data for Alabama State Economic Area
No. 5 and Soil Conservation Service, Work Unit Estimates of Service to Nwoes, 1964.
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Appendix I. Acreage in Cropland, Orig-
inal Cotton Allotment, and Acreage
Received on Reapportionment of Allot-
ments, by Race of Recipient, 1964, for
Selected Counties

(Acres]

State and county

Average
received on
reapportion-

ment

Average
original
allotment

Total allot-
ment after

reapportion-
ment

Average
acreage in
cropland

White Negro White Negro White Negro White Negro

Alabama:
Hale 7.3 1.1 32.2 6.6 39.5 8.8 125.2 24.2
Sumter 13.7 3.5 47.7 8.4 61.4 11.9 255.9 36.5

Georgia:
Decatur 26.0 5.9 20.1 8.7 46.1 14.6 230.3 81.3
Lowndes a o. 8 4.6 9.4 4.4 20.2 9. o ILO. 8 41.7

Mississippi:
Holmes 4.5 .7 81.2 8.8 85.7 9.5 301.6 40.1
Leake 7.3 3.2 14.6 7.3 21.9 10.5 58. 9 2.6. c

South Carolina:
Berkeley 12.. 6 2.. 4 2.0. 4 4.3 33.0 6.7 107.8 17.1
Williamsburg 5.8 1.2. 23.4 6.1 29.2 7.3 113.9 25.6

Source: USDA, ASCS, Information Relating to Release and Reapportionment of 064 Cotton
Acreage.
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The Civil Rights Act of 1957, as amended in 1960, 1964, and 1967,
authorizes the U.S. Commission on Civil Rights to review Federal laws
and policies with respect to denials of equal protection of the laws under
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to serve as a national clearinghouse for civil rights information. Pursuant
to these directives, this Commission publication is designed to explain
Title VI of the Civil Rights Act of 1964 which requires nondiscrimination
in federally assisted programs.
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Introduction

Congress has enacted legislation providing Federal funds to support public
and private activities in such areas as health, education, employment, indi-
vidual welfare, and the economic well-being of the total society.

Many citizens are not fully aware of the nature or extent of Federal assist-
ance provided State and local governments, private institutions, businesses,
and individuals. The average citizen probably knows about Social Security,
veterans benefits, and a few other programs involving direct Federal admin-
istration. However, many other significant federally aided programs are
administered by States, local governments, and private institutions which
share in their costs. As a result, the degree of Federal support may not be
easily apparent.

Federal financial assistance includes grants and loans, donations of equip-
ment and property, detail of Federal personnel, sale, lease of or permission
to use Federal property for nominal consideration, and any other arrange-
ment by which Federal benefits are provided.

In all, more than 400 aid programs are sponsored in whole or in part by
the Federal Government and there are many "sub-programs" within these.
Major areas of Federal involvement include:

Aids to Education

• Construction and Improvement of College Facilities
• Grants for Research and Equipment
• Surplus Materials Distribution
• Support for Educational Programs in Low-Income Areas
• Provision of School Libraries and Other Instructional Materials
• Assistance for School Construction in Federally Impacted Areas
• Maintenance, Extension, and Improvement of Vocational Educational
Programs
• Loans to College Students
• Grants To Assist High School Graduates To Attend College
• Part-Time Employment for College Students

Aids to Communities

• Urban Renewal Projects
• Airport Construction
• Air Pollution Control
• Economic Opportunity (Antipoverty) Programs
• Model Cities Programs
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Aids to Communities

• Outdoor Recreation Assistance
• Urban Mass Transportation Programs
• Water and Sewer Facilities Grants
• Civil Defense Grants

Aids to Health

• Vocational Rehabilitation Grants
• Hill-Burton Hospital Construction Grants
• Research Grants
• Nurses Training Programs
• Loans to Medical Students
• Mental Health and Retardation Programs
• Public Health and Retardation Programs
• Public Health Programs
• Health Insurance for the Aged (Medicare)
• Medical Assistance Programs

Aids to Employment

• State Employment Offices
• Manpower Training Activities
• Economic Development Programs
• Loans to Small Businessmen
• Public Works Acceleration Projects
• Work Experience and Training Program
• New Careers Program
• Youth Opportunity Centers
• Neighborhood Youth Corps

Aids to Welfare

• Old Age Assistance
• Aid to Families With Dependent Children
• Aid to the Permanently and Totally Disabled
• Aid to the Blind
• Child Welfare Services
• Maternal and Child Health Programs
• Food Stamp and Commodity Distribution Programs

Aids to Agriculture

• Extension Services
• Watershed/Flood Control
• Conservation Projects

2



• Rural Electrification
• Forest Protection
• Farm Ownership Loans

Thus, citizens in all walks of life derive benefits directly or indirectly from
services and other assistance provided by the Federal Government.

In 1967, the most recent year for which data are available, Federal aid
amounted to almost 17 percent of State and local revenues. In fiscal year
1969 Federal aid to State and local governments is expected to exceed $20
billion—-a threefold increase in the past decade.

3



Summary of Rights

Guaranteed by Title VI

All persons in the United States shall have the right to receive any service,
financial aid, or other benefit under the appropriate federally aided pro-
gram regardless of their race, color, or national origin.

Federal agencies responsible for administering Title VI programs have
issued regulations approved by the President which describe the kinds of
discriminatory practices prohibited and the rights of recipients and bene-
ficiaries of Federal financial assistance. Recipients are the intermediaries
or conduits through which Federal financial assistance flows to the bene-
ficiaries. State Education Departments. State Employment Offices, Agri-
cultural Extension Service Offices, universities, hospitals, and local housing
authorities, are a few of the many kinds of recipients under Title VI.
Beneficiaries are those individuals whom the federally assisted program has
been designed to serve. The term has been used to refer both to those who
are actually receiving services as well as those who potentially stand to
benefit from the program. Elementary and high school pupils, applicants for
employment services at local offices, farmers, college students, patients, and
tenants are beneficiaries corresponding to the recipients listed above.

Specific discriminator)- practices prohibited include:

• Segregation or separate treatment in any part of the program;

• Any difference in quality, quantity, or the manner in which the benefit
is provided;

• Standards or requirements for participation which have as their purpose
or which have the effect of excluding members of certain racial or ethnic
minorities;

• Methods of administration which would defeat or substantially impair
the accomplishment of the program objectives:

• Discrimination in any activity conducted in a facility built in whole or
in part with Federal funds;

• Construction of a facility in a location with the purpose or effect of
excluding individuals from the benefits of any program on the grounds of
race, color, or national origin:

• Discrimination in any employment resulting from a program established
primarily to provide employment:
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• Discrimination in employment practices which has the effect of denying
equality of opportunity to beneficiaries of the program.

Any person who believes discrimination because of race, color, or national
origin exists in a federally aided program has the right to complain to
the officials responsible for the program.

Complainants have the right to:

• Prompt investigation of their complaints;

• Corrective action, if the complaint is substantiated;

• Written notice, if the agency determines that action is not warranted.

If discrimination is found:

• Negotiation and persuasion will first be used in an effort to eliminate
the prohibited practices;

• If these efforts fail, Federal assistance may be terminated or discontinued
after a fair hearing;
• Other means authorized by law, including court action, may also be
used to bring about a change in policy.

Despite its broad sweep, there are certain limitations to the scope of
Title VI. Section 602 specifically excludes programs involving "a contract
of insurance or guaranty." Activities such as the Federal Housing Admin-
istration (FHA) home mortgage insurance program are thereby excluded.
Employment practices are not covered by Title VI (except where a primary
objective of the Federal financial assistance is to provide employment).
Programs of Federal assistance which go directly from the Federal agency
to the beneficiaries of the program (rather than through an intermediary
agency) also do not come under Title VI. However, Executive Order 11246,
which deals with equal employment opportunity; Executive Order 11063,
which prohibits discrimination in Federal housing programs; and various
other Federal laws and regulations fill some of these gaps.

". . . SIMPLE JUSTICE . . ."

President Lyndon B. Johnson, explaining the basic reasons underlying
the principle of equality under Federal programs, stated on December 10,
1964:

It is simple justice that all should share in programs financed
by all, and directed by the government of all people.

Simple justice has not always governed the operation of Federal aid
programs. As has been amply documented by the U.S. Commission on Civil
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Rights in the course of hearings, State Advisory Committee meetings,
studies and publications, many citizens, • because of their race, color, or
national origin, have been denied equal participation in programs sup-
ported by Federal funds. For example, the Commission found that in some
circumstances:

• Elementary schools built and operated with Federal aid have discrimi-
nated in admission and treatment of students, and in hiring and assignment
of faculty.

• Child care institutions, nursing homes, training facilities, and other
vendors of service to programs which receive Federal financial assistance
have discriminated against Negroes and other nonwhites.

• Physicians who provide service to beneficiaries of federally assisted pro-
grams continue to segregate patients in their offices and to make racial
distinctions in the referral of patients to hospitals.

• Vocational training programs established with Federal funds have, in
many instances, tended to train nonwhites only for menial and semi-
skilled jobs, while providing whites with training for technical and skilled
occupations.

• Employment offices financed entirely by Federal funds have refused to
refer all job applicants to available openings on a nondiscriminatory basis,
or have not taken adequate measures to insure that employers using their
services do not discriminate.

• Agriculture Extension Service offices, which once were segregated, have
continued to provide unequal services to Negroes even after the separate pro-
grams were administratively combined.

• Colleges and universities receiving Federal financial assistance have dis-
criminated in awarding athletic scholarships.

• Employers receiving business loans from the Federal Government de-
signed to increase employment opportunity have discriminated in their
hiring policies.

In addition to the legal and moral grounds for correcting such discrimina-
tory practices, there are practical reasons for eliminating them from Federal
programs.

A program of Federal financial assistance fails in its objectives if some
citizens are excluded or provided with inferior service. Administrators of
Federal programs are in a key position to carry out the promise of Title VI.
The failure to do so invalidates the purpose of such programs. In a wider
sense, it feeds the present racial crisis and further undermines the faith of
millions of Americans in their Government and in the fair and proper ad-
ministration of democratic institutions.
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Federal payments to State and local governments, to private institutions,
and business play an important role in financing the many educational,
health, welfare, and economic programs required for the country's continued
growth and development. When any person is denied the benefits of these
programs because of race, color, or national origin, or when the program is
operated without adequate consideration for the need to overcome the effects
of past discrimination, the fabric of our democratic society is weakened and
our progress as a Nation is retarded.

EVOLUTION OF FEDERAL POLICY

The principle of equality under Federal programs was reflected in presi-
dential actions long before the Civil Rights Act of 1964 became law. In the
past 20 years, every President of the United States has directed the elimina-
tion of discrimination in a number of Federal programs and activities. Areas
covered by Presidential orders include: equality of treatment in the Armed
Services; employment by the Federal Government, by Government con-
tractors, and on construction projects financed with Federal funds; and
equality of opportunity in federally aided housing.

Other actions taken through departmental regulations have prohibited
discrimination in particular programs. These include activities under the
Manpower Development and Training Act (MDTA), teacher-training in-
stitutes, mental health and mental retardation projects, apprenticeship pro-
grams, and employment in State agencies administering certain Federal
programs.

Prior to the passage of the Civil Rights Act of 1964, all of these orders
and regulations depended on executive initiative which was supported by a
growing body of judicial decisions. These court rulings, based on constitu-
tional requirements, held that no person, because of race or color, could be
denied the benefits of a program receiving Federal assistance. However, these
Presidential orders, departmental regulations, and court rulings were limited
to particular Federal activities or only to parts of Federal programs. In addi-
tion, in the years immediately prior to 1964, attempts made in Congress to
amend specific Federal aid proposals in order to prohibit discrimination
were unsuccessful.

By adopting Title VI of the Civil Rights Act, Congress wrote into law
the right of all persons to participate in and receive the benefits of any
federally aided program or activity without discrimination on account of
race, color, or national origin.
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ADMINISTRATION OF FEDERAL PROGRAMS

The effective administration of Federal programs depends on the coopera-
tive efforts of both the Federal Government and the recipients of Federal
aid. The aims of these programs cannot be fully achieved until they are
equally available to all citizens.

In drafting the Civil Rights Act of 1964, Congress attempted to provide
every possible means for voluntary compliance with the Act. Regulations,
issued pursuant to Title VI. reflect this congressional intent by directing
Federal officials to seek the cooperation of recipients and to provide guid-
ance and assistance to help them comply voluntarily with the Act.

As a first step in the implementation of Title VI, all concerned should fully
understand the types of discrimination which must be eliminated.

In order to be eligible for assistance under Federal programs, a recipient
must give assurances that:

No person shall be
excluded from participation,

denied any benefits, or
subjected to discrimination

on the basis of
race, color, or national origin

Types of discrimination prohibited by Title VI are best illustrated by
specific examples. In some of the illustrations listed below discriminatory
treatment is an end result of program administration even though there may
have been no conscious attempt to discriminate. This, for example, might be
the case in a training program which excludes all persons below a certain
educational level, a large percentage of whom happen to be Negro.

A recipient of Federal financial assistance violates his assurance to comply
with Title VI if, because of race, color, or national origin the recipient:

(1) Denies an individual any service, financial aid, or other benefit under
the program;

EXAMPLES:

• A federally supported State employment office refuses to place a qualified
job applicant because of his race.

• A redeveloper of land in an urban renewal project area denies an apart-
ment or office space to an applicant because of his race, color, or national
origin.

• A federally assisted civil defense unit refuses to accept members of a par-
ticular race or ethnic group as candidates for the auxiliary police or fire
company.

8



(2) Provides an individual with a service, financial aid, or other benefit
which is different, or is provided in a different manner, from that which is
provided to others under the program;

EXAMPLES:

• An agricultural extension agent encourages and teaches white farmers,
but not Negro farmers, to grow a variety of crops to increase their income.

• In the "free" school lunch program children of low-income families, most
of whom are nonwhite, are made to eat at different times, sit apart from
children paying for their lunches, or are otherwise specially identified.

(3) Subjects an individual to segregation or separate treatment in any
matter related to his receipt of any service, financial aid, or other benefit
under the program;

EXAMPLES:

• A commodity distribution program has different distribution days during
the week for whites and nonwhites in the community.

• An agriculture extension service program assigns white workers to serve
white rural residents and Negro workers to serve Negro rural residents.

(4) Restricts an individual in any way in the enjoyment of services, facil-
ities, or any other advantage, privilege, or benefit provided to others under
the program;

EXAMPLES:

• A federally aided hospital admits all patients but by placing severe restric-
tions on practice by Negro physicians, deprives certain hospitalized patients
of equal access to treatment by doctors of their choice.

• A federally aided recreation area, prior to the opening of the season, en-
courages members of one race to reserve all cabins and camp facilities, thereby
preventing members of other races from enjoying full utilization of such
facilities.

(5) Treats an individual differently in determining whether he satisfied
any admission, enrollment, quota, eligibility, membership, or other re-
quirement or condition which is a prerequisite to the service, financial aid,
or other benefit provided under the program;

EXAMPLES:

• A State employment office imposes a special examination on Negro ap-
plicants before referring them to fill job requests for "high school graduates."

9



• A federally assisted employment or training program screens applicants
on the basis of culturally biased aptitude or ability tests. Such testing devices
are frequently based on the cultural patterns and language usage of the
majority group and are therefore weighted against minority group applicants.

(6) Uses any criteria or methods of administration which would defeat or
substantially impair accomplishment of the program's objectives for indi-
viduals of a particular race, color, or national origin, or which would
subject such individuals to discrimination;

EXAMPLES:

• In selecting sites for construction of facilities such as libraries and schools,
the recipient chooses locations which tend to reinforce patterns of segregation
and separate usage.

• A highway built with Federal assistance acts as a physical boundary to a
neighborhood whose residents are predominantly of a minority group.

(7) Discriminates against an individual in any program or activity which
is conducted in a facility constructed in whole or in part with Federal funds;

EXAMPLES:

• A hospital constructed or improved with Federal funds assigns patients to
different rooms by race or discriminates in selection of student nurses in its
training programs.

• A public housing authority assigns tenants to separate projects on the
basis of race or perpetuates segregation by permitting "free choice" in a
community where custom precludes integration.

• A sewage treatment plant built in part with Federal funds is constructed
so that it serves only one section of the community, the overwhelming ma-
jority of whose citizens is white.

(8) Subjects an individual to discriminatory employment practices under
any Federal program or activity whose primary objective is to provide
employment.

EXAMPLES:

• A work experience and training program for persons receiving public as-
sistance places nonwhites in menial and unskilled jobs and fails to provide
training which would upgrade their employment skills.

• Employers receiving small business loans or other economic development
assistance hire on a discriminatory basis.
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• A manpower and development training program trains nonwhites for
occupations which are or will soon become obsolete, while training whites for
newer and more highly technical kinds of employment.

The above illustrations do not reflect the full scope of possible dis-
criminatory practices. Nor do they include all the programs which are sub-
ject to Title VI. Whatever the federally aided programs may be and whatever
form racial discrimination may take, the language of Title VI and the intent
of Congress is to assure to every individual equal opportunity and access to
Federal benefits.

COMPLIANCE UNDER TITLE VI

The purpose of Title VI is to achieve equal opportunity, not to withhold
Federal assistance. However, if efforts fail to bring about full compliance, it is
the responsibility of the administering agency to discontinue Federal funds
to the offending recipient. Federal dollars must not help to support dis-
criminatory programs or institutions. Title VI regulations provide the neces-
sary framework for protecting the rights guaranteed to recipients and bene-
ficiaries of Title VI programs. Provision is made for submission of periodic
compliance reports, field reviews, investigation of complaints, informal
adjustments, and, when necessary, more formal proceedings. Compliance
with the broad spirit, as well as the letter of the law, is expected.

ASSISTANCE WITH VOLUNTARY COMPLIANCE

Recipients of Federal aid are to be given guidance and assistance to help
them comply voluntarily with Title VI regulations. In public and private
meetings and in instructions which accompany required nondiscrimination
agreements, Federal aid recipients are to be assisted in making the changes
necessary to bring their operations into compliance with Title VI.

COMPLIANCE REPORTS

Records, including data, by race, on program participation and other
information designed to show the extent of compliance with Title VI agree-
ments must be maintained by recipients and reports must be submitted on a
regular basis. In the absence of onsite reviews, well designed and carefully
prepared compliance reports should provide a good indication of the extent
of Title VI compliance. Although reliance should not be placed on reports
alone, they may prove useful in revealing evidence of gross discrimination.
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Compliance reports can also be an aid in determining priorities for field
reviews.

FIELD REVIEWS

Reviews by designated officials should be conducted on a scheduled basis
to insure compliance by recipients. Compliance reports, books, and other
records should be reviewed during these regular field visits. Minority group
leaders should be interviewed and, in general, procedures suggested in the
U.S. Commission on Civil Rights Compliance Officer's Manual should be
followed. In addition, recipients should undertake procedures to assure them-
selves that their program is operated in compliance with Title VI.

COMPLAINTS

An individual or organization may challenge any unlawful discriminatory
practice in a Federal program or activity. All complaints should be filed with
the appropriate Federal agency and should include names (including names
of witnesses), places, dates, a description of the discriminatory act, and any
other information which would help the agency to investigate the complaint.

INVESTIGATION AND ADJUSTMENT

When a complaint is filed or when a field review, complaint, or any other
information indicates a violation of Title VI, a prompt and thorough investi-
gation should be conducted. If a violation is found, informal persuasion and
conciliation will be used to secure the elimination of the prohibited dis-
criminatory practices. During the entire process, names of complainants
should be kept confidential to the fullest possible extent.

No recipient or other person may intimidate, threaten, coerce, or dis-
criminate against any individual because he has made a complaint, testified,
or assisted in a Title VI investigation, proceeding, or hearing.

FORMAL ENFORCEMENT PROCEEDINGS

If efforts at persuasion fail to correct the situation, formal means for
resolving violations of Title VI regulations should be instituted.
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Termination of Funds

Title VI authorizes "the termination of or refusal to grant or continue
assistance" under any Federal program in which there has been a violation
of nondiscrimination requirements. This action may be taken only after:

(1) the recipient has been given an opportunity for a fair hearing and
a finding is made that Title VI has been violated, and

(2) appropriate congressional committees have been notified 30 days before
any termination of assistance.

A recipient may seek judicial review of the final order issued by the
agency.

Other Formal Actions Authorized by Law

Rather than follow internal administrative proceedings, an agency may
take other formal actions authorized by law, including:

(1) Referral to the Department of Justice for appropriate legal action.

If there is a formal contract with a nondiscrimination agreement between
the Government and the recipient, the appropriate legal action may be
a civil suit to enforce the agreement or to invoke any other contractual
remedies.

If the recipient is a public institution, such as a public hospital or a public
school, the appropriate legal action may be a civil rights suit to secure
a court order barring the unlawful practices under Title III or IV,
respectively, of the Civil Rights Act of 1964.

(2) Referral to State or local authorities responsible for enforcing similar
nondiscrimination standards.

When a recipient's violation of Title VI involves discriminatory employment
practices, the case may be referred to a State or local fair employment
practices commission or comparable body.

LIMITATIONS ON COMPLIANCE PROCEEDINGS

Compliance proceedings may only be directed against "recipients" of
Federal aid who are conducting a program for the benefit of others. A
"recipient" does not include the individual who ultimately receives the
service, financial aid, or other benefit under the program.

A farmer receiving Federal aid is not required to adopt nondiscriminatory
policies in the operation of his farm. However, the State extension service
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is a "recipient" and must not discriminate against farmers eligible for
assistance under the extension service program.

An individual receiving unemployment insurance is likewise not a recipient.
The State unemployment insurance office, however, is a Title VI "recipient"
and must not discriminate against applicants for assistance and service.
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Title VI

NONDISCRIMINATION IN FEDERALLY
ASSISTED PROGRAMS

Sec. 601. No person in the United States shall, on the ground of race, color, or na-
tional origin, be excluded from participation in, be denied the benefits of, or be sub-
jected to discrimination under any program or activity receiving Federal financial
assistance.

Sec. 602. Each Federal department and agency which is empowered to extend Federal
financial assistance to any program or activity, by way of grant, loan, or contract other
than a contract of insurance or guaranty, is authorized and directed to effectuate the
provisions of section 601 with respect to such program or activity by issuing rules,
regulations, or orders of general applicability which shall be consistent with achievement
of the objectives of the statute authorizing the financial assistance in connection
with which the action is taken. No such rule, regulation, or order shall become effec-
tive unless and until approved by the President. Compliance with any requirement
adopted pursuant to this section may be effected (1) by the termination of or refusal
to grant or to continue assistance under such program or activity to any recipient as to
whom there has been an express finding on the record, after opportunity for hearing,
of a failure to comply with such requirement, but such termination or refusal shall be
limited to the particular political entity, or part thereof, or other recipient as to
whom such a finding has been made and, shall be limited in its effect to the particular
program, or part thereof, in which such noncompliance has been so found, or (2) by
any other means authorized by law: Provided, however, That no such action shall be
taken until the department or agency concerned has advised the appropriate person
or persons of the failure to comply with the requirement and has determined that
compliance cannot be secured by voluntary means. In the case of any action terminat-
ing, or refusing to grant or continue, assistance because of failure to comply with a
requirement imposed pursuant to this section, the head of the Federal department
or agency shall file with the committees of the House and Senate having legislative
jurisdiction over the program or activity involved a full written report of the circum-
stances and the grounds for such action. No such action shall become effective until
thirty days have elapsed after the filing of such report.

Sec. 603. Any department or agency action taken pursuant to section 602 shall be
subject to such judicial review as may otherwise be provided by law for similar action
taken by such department or agency on other grounds. In the case of action, not
otherwise subject to judicial review, terminating or refusing to grant or to continue
financial assistance upon a finding of failure to comply with any requirement imposed
pursuant to section 602, any person aggrieved (including any State or political sub-
division thereof and any agency of either) may obtain judicial review of such action
in accordance with section 10 of the Administrative Procedure Act and such action
shall not be deemed committed to unreviewable agency discretion within the mean-
ing of that section.

Sec. 604. Nothing contained in this title shall be construed to authorize action
under this title by any department or agency with respect to any employment practice
of any employer, employment agency, or labor organization except where a primary
objective of the Federal financial assistance is to provide employment.

Sec. 605. Nothing in this title shall add to or detract from any existing authority
with respect to any program or activity under which Federal financial assistance is
extended by way of a contract of insurance or guaranty.
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U.S. COMMISSION ON CIVIL RIGHTS

The U.S. Commission on Civil Rights is a temporary,
independent, bipartisan agency established by Congress in 1957
and directed to:

Investigate complaints alleging that citizens are
being deprived of their right to vote by reason of
their race, color, religion, or national origin,
or by reason of fraudulent practices;

Study and collect information concerning legal

developments constituting a denial of equal

protection of the laws under the Constitution;

Appraise Federal laws and policies with respect to
equal protection of the laws;

Serve as a national clearinghouse for information
in respect to denials of equal protection of the
laws; and

Submit reports, findings, and recommendations to

the President and the Congress.

Members of the Commission:

Rev. Theodore M. Hesburgh, C.S.C., Chairman
Stephen Horn, Vice Chairman
Frankie M. Freeman
Maurice B. Mitchel

1

Robert S. Rankin
Manuel Ruiz, Jr.

Howard A. Glickstein, Staff Director
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LETTER OF TRANSMITTAL

'^
U.S. COMMISSION ON CIVIL RIGHTS

V Washington, D.C., September 1970

THE PRESIDENT
THE PRESIDENT OF THE SENATE
THE SPEAKER OF THE HOUSE OF REPRESENTATIVES

SIRS:

The U.S. Commission on Civil Rights presents to you this report
pursuant to Public Law 85-315, as amended.

The report describes the structure, mechanisms, and procedures
utilized by Federal departments and agencies in carrying out their
civil rights responsibilities. Over the years the Commission has
issued a number of reports evaluating the civil rights activities
of individual departments and agencies and identifying inadequacies
that call for corrective action. This report attempts to evaluate
for one moment in time the status of the entire Federal civil rights
enforcement effort—to determine how effectively the Federal Government
as a whole has geared itself to carrying out civil rights responsi-
bilities pursuant to the various constitutional, congressional, and
presidential mandates which govern their activities. While the report
deals with specific agencies and specific civil rights programs, it

does not purport to treat them exhaustively. Rather, the principal
purpose of the report is to survey the status of civil rights in the
Federal Government generally—to identify those problems that are
systemic to the Federal establishment and to determine ways in which
the civil rights effort of all Federal departments and agencies may
be strengthened.

Our research has disclosed a number of inadequacies common
to nearly all Federal departments and agencies— inadequacies in agency
recognition of the nature and scope of their civil rights responsibili-
ties, in the methods used to determine civil rights compliance, and
in the use of enforcement techniques to eliminate noncompliance.
These inadequacies exist regardless of the kinds of programs the
agencies administer or the specific civil rights laws they enforce.
In the Commission's view, strong remedial measures are needed if all

departments and agencies are to carry out their civil rights respon-
sibilities with maximum effectiveness.



We urge your consideration of the facts presented and

recommendations made for corrective action.

Respectful ly,

Rev. Theodore M. Hesburgh, C.S.C., Chairman
Stephen Horn, Vice Chairman
Frank ie M. Freeman
Maurice B. Mitchel

1

Robert S. Rankin
Manuel Ruiz, Jr.

Howard A. Glickstein, Staff Director
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4. Agricultural Services

In its 1965 report, Equal Opportunity in Farm Programs , the

Commission found gross discrimination and inequity in a number of

Department of Agriculture programs, particularly the Cooperative

Extension Service. The report was based on information concerning

conditions before enactment of Title VI of the Civil Rights Act of

1964. A recent audit of the operation of the Alabama Cooperative

Extension Service conducted by the Office of Inspector General

of the Department of Agriculture found, more than five years after

Title VI had been enacted, that the situation had not appreciably

improved. Among the findings of the Inspector General were the

following:

"Our review at 12 county offices disclosed
that the professional staffs were providing
service through direct contacts to clientele
predominantly of their own race.... This is

a repeat finding of a condition reported
[in a previous audit]....

"Our review of office arrangement and housing
of personnel at 12 county offices disclosed
that personnel at 5 county offices were
grouped by race instead of occupying space
according to their functional assignment....

"In four of the 12 county offices reviewed
mailing lists were maintained on a racially
separate basis....

"...In three of the 12 counties examined, some non-
white professionals with the same or higher academic
degrees, longer tenure and similar duties received
less salary than their white counterparts." 67 /

^ U.S. Department of Agriculture, Office of Inspector General, Audit

Report 6089-29-A of Inspector General, H, 15 , and 19 (1969).



49

Discrimination persists in the operation of other Agriculture

programs. For example, the Agricultural Stabilization and Conservation

Service, which administers programs to stabilize farm income through

price support payments and crop allotments, runs its program through

a system of locally elected farmer committees. In addition to

administering the programs, committees serve as an informational link

to farmers who participate in and receive the benefits of the

programs. Prior to 1968, no black farmer ever had been elected to any
68/'

committee at the county level in the South. Even in 1970, although

the 1964 Census of Agriculture indicated 58 counties in the South

where blacks comprised a majority of the farm operator population,

only two blacks are among the more than 4,100 such committeemen in

69/
the region.

5. Department of Labor Programs

In a September 1968 report of Title VI activity in the programs

of the Department of Labor, a wide variety of discriminatory practices

70/
in State employment security agencies was disclosed. These included

68 / U.S. Commission on Civil Rights, Civil Rights Digest . Spring 1969,
"1 in 4,000 or a Federal Farm Agency Makes Progress", at 26.

_69 / Letter from Victor B. Phillips, Assistant to the Administrator,
Agricultural Stabilization and Conservation Service, to Martin E. Sloane,
Assistant Staff Director, U.S. Commission on Civil Rights, Mar. 23, 1970.

70 / U.S. Department of Labor, Equality of Opportunity in Manpower
Programs, Report of Activity Under Title VI of the Civil Rights Act

of 1964 (Sept. 1968).
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FOREWORD

I grew up on a farm that my grandfather bought eight years before I was born , just

before the World War 1 "boom" broke. He, my father and my uncles worked that

farm through those bad years.

At that time 27 percent of all Americans gainfully employed were farming.

I was eight when my grandfather died . By then , the farm was a third smaller than it

had been originally, and what was left was divided five ways at his death .

On the national scene, the Supreme Court had invalidated the first Agricultural Ad

justment Act, but Congress had quickly substituted another statute . That same year,

the Commodity Exchange Act and the Rural Electrification Act were signed into law .

President Roosevelt appointed a committee to address a chronic aspect of an al

ready bleak farm portrait: the spread of farm tenancy.

By working in town, my parents were able to keep the farm , support us , and eventu

ally buy out my aunts and uncles . With one of the first rural credit loans of the New

Deal, they added 200 acres of prime land along the Roseau River.

When I left agricultural college in 1948, World War II and rationing of food and ma

chinery were over; the Farmers Home Administration , basic authorities for the Agri

cultural Marketing Service and the national school lunch program were in place, and

more than seven years of high Federal price supports were about to end. Farmers'

equities had more than doubled in a decade .

In Washington, political, farm -organization , and church leaders were setting up or fol

lowing through on a series of study commissions. They were concerned about agri

culture's future. How could the Government help "family farms" get big enough to

provide a family a decent living ? How could agriculture as a whole be assured of a

part of the postwar prosperity that almost everyone expected to come ?

In 1950, I was able to buy my own 260 - acre farm .

Across the farm belt, what we now call the “second agricultural revolution " —the sky

rocketing advance of technology and of dreams— was underway.

Average farm size had grown from 175 acres to 213 acres in a decade, and the

number of farms had declined from 6.4 million to 5.6 million , with two -thirds of the

drop coming in the five years following the war. Of all Americans gainfully employed

then , 12 percent were farming, and 28 percent of the farm families had cash in

comes under $ 1,000.

Of the nearly 15 million men, women, and children who would "leave the farm" in the

next three decades, 7.4 million — 48 percent - would leave in the 1950's .
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Many of those who stayed would start moving out of pre- electricity rural isolation into

the mainstream of the American middle class. Television, radio , and the mass media

that began its own revolution during the war would start breaking down cultural bar

riers and attitudes into shared values and dreams faster than the interstate highway

system could be built to help transform marketing. Commercial feeding of DES

growth hormones to cattle began ; the mechanical tomato harvester would be a real

ity by the end of the decade .

The Federal Government's agricultural attention would be concentrating on exports,

including the new Food for Peace program , as a way out of surpluses, along with

price supports and attempts to control production .

But technology raced ahead , productivity soared, and the surpluses became chronic .

At home, we kept our farm going with part- time jobs, and two winters of construction

work in Florida.

In time , we changed from general farming to one main crop: grass seed . Research

provided a strain that, after three years of experimentation, produced a good crop . I

was able to buy my father's farm , again with the aid of a Government loan, and

shifted away somewhat from specialization by planting timothy for export.

In 1961 , I started to help direct some of the Federal farm programs as chairman of

the Minnesota Agricultural Stabilization and Conservation Service.

At that time , less than eight percent of U.S. workers were in farming, and nearly 6

million persons would be leaving farms during the decade.

In 1963, we moved to Washington for five years while I worked as Midwest director

of ASCS.

By 1964, the number of farms was below 3.5 million , and the average size was up to

332 acres, nearly double what it was before World War II started.

In 1970, I was elected to the U.S. House of Representatives from Minnesota's Sev

enth Congressional District, for what would become a six -year stint.

There were then 9.7 million persons in the farm population, living on 2.79 million

farms. The average - size farm was 374 acres.

During my first year in Congress, the Food Stamp program was expanded to reach

more of the needy. It had become a national program in 1964, about the time it was

discovered that 30 percent of the 11 million rural citizens living in poverty were also

living on farms.
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Over the following years,

• The Animal and Plant Health Inspection Service was established in the De

partment of Agriculture .

• A Rural Development Service was created in USDA and the landmark Rural

Development Act was adopted.

• Farm credit programs, initiated during Woodrow Wilson's administration , were

updated.

• USDA lost the regulation of pesticides to the new Environmental Protection

Agency

• " Consumer" showed up in the title of a Federal farm bill for the first time , re

flecting not only the urban dominance of the Congress but the fact that retail food

prices in 1973 were rising at an annual rate of 14.5 percent. That act markedly in

creased the discretionary power of the Secretary of Agriculture to manage commod

ity programs to meet changing economic circumstances and directed him to encour

age farmers to produce to their fullest capabilities."

• Farm numbers continued to decline. By 1974, they were down to 2.7 million ,

and the average farm size was up to 388 acres. In the previous five years , every

size category of farm had lost members except those under 10 acres and over 1,000

acres. Sixty -two percent of the farms were owned by persons who worked no other

land . The proportion of full tenants was down to 11 percent — but probably due in

large part to the mechanization of such crops as cotton , which took sharecroppers

out of farming in the South . In between were many of the most prosperous, large

scale farms: about half their acreage owned , about half rented. The continued availa

bility of irrigation water in the High Plains , and the control of publicly reclaimed water

in California on farms far larger than the 160 acres set down in the original water

policy statute , were becoming major issues .

• With commodity futures trading rapidly moving toward $ 1 trillion in transac

tions a year, a new independent agency was created to regulate the exchanges.

• The Food for Peace program was revamped , strict grain export-monitoring

was put into effect, a five-year grain agreement with the Soviet Union was signed,

and stringent new standards for weighing , grading and inspecting export grain were

enacted.

• The Homestead Act of 1862 was repealed.

I remember those years now as one crisis after another, a seemingly endless debate

on agricultural bills, with little or no discussion of agricultural policy.

As a farmer who had no choice but to roll with the punches - because that was our

home , our land , and I wanted to keep it- 1 had always felt there had to be a better

way to make farm policy and make the farm programs conform to that policy.

As a farm -program administrator, I still felt there had to be a better way.

After six years in Congress , Iwas absolutely convinced.

1
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I was always troubled during those hours and hours of testimony and negotiation that

we never seemed to get off the same familiar, circular tracks: the levels of price and

income supports, the levels of exports, the constraints of the budget.

We didn't know who exactly was being helped or who was being hurt by the meas

ure before us. The problems were seldom clearly defined . If they were, they were

cast as narrow but immediate crises that needed patches quickly . Other than a dime

a bushel here or a few pennies more a pound there, the remedies presented were

either politically unacceptable or simply made no sense.

We thought - we hoped — that if we helped the major commercial farmers, who pro

vided most of our food and fiber (and exerted most of the political pressure ), the

benefits would filter down to the intermediate - sized and then the smallest producers.

I was never convinced we were anywhere near the right track . We had symbols, slo

gans, and superficialities. We seldom had substance.

Soon after I was appointed Secretary, some thoughtful commentary in newspapers

and magazines addressed the growing problems in agriculture in what was projected

to become a "bust" year for many farmers. Reading these articles made me want to

use my time as Secretary to try to move agricultural policy closer to that right track ,

wherever that was .

I knew from my own experience some of the older problems these editorials and arti

cles discussed and, from talking to constituents and to my daughter and son - in - law ,

also knew the symptoms of newer problems.

For example, after I was confirmed as Secretary, my daughter and her husband

leased our 600 - acre farm , and their situation helped me identify with the problems

now faced by those trying to get a start in farming. Even if my wife and I had been

interested in selling the farm , my daughter and son -in - law could not have made the

interest payments on a fair market price out of the likely cash receipts. The value of

the farm's assets had quadrupled since we bought the first 260 acres in 1950, and

the demand for farmland continues to push up the price.

One neighbor with 1,800 acres is seeking more land for his two sons and can pay

the price. A few miles down the road , the daughter of a German industrialist owns

almost 17,000 farm acres . The pressure on land prices is not going to ease around

Roseau, Minnesota, or any other farm -based community that I know about, anytime

soon .

On the other hand, as tenants , my daughter and son -in -law can work fulltime at other

jobs, put in twice as much time during the planting and harvest, and bring in gross

receipts of $ 100,000.
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But this also raises questions about Federal farm policy. Where should we be direct

ing our programs — credit, research , conservation, and technical assistance, not just

income and price supports ? Should we simply concentrate on overall production and

export volume? Should we continue to ignore the role of off -farm income ? How do

we relieve the pressure on land prices, so out of proportion to the current income the

land can return that new farmers find it almost impossible to bid on it? If we can find

a way , should we?

As Secretary, I wanted to take up these central concerns. But , first, we had a farmer

owned grain reserve to put into place, as a start toward halting the plummeting grain

prices and stabilizing markets, and there was a new farm bill to be developed .

The 1977 farm act was nine months in the making . It was and still is the most com

prehensive assembly of elements for a national food and agricultural policy ever en

acted in a single piece of legislation. The reserve program was endorsed ; income

supplement levels were geared more closely to the costs of producing the commod

ity ; benefits rigidly allocated by outdated acreage allotments were replaced by a sys

tem basing them on what was actually planted. All were features designed to provide

producers with more latitude in decision-making,along with rewards for responsible

risk management.

A new organizational structure was established to help redirect research and educa

tion , and the food stamp program was totally revamped, with eligibility for those ben

efits narrowed but access to them eased , a relief to millions of the rural poor.

And , during the final steps of the legislative process , a provision was added reaffirm

ing what was called a "historical policy" of encouraging the family farm system, for

the social well-being of the Nation and a competitive environment in food and fiber

production . A " family farm " was not defined, and, the Congress stated, programs

should not be exclusively administered for the benefit of family farms.

As good for farming as the 1977 farm act was, it still basically approach atagricul

ture as if all farmers were alike , had the same problems, received the same benefits

from the programs, and should be assisted on the basis of farm -unit production

rather than per-person need . By and large , it failed to recognize any special prob

lems of farms of different sizes or organization or experience, bought under different

economic circumstances in different places .

At its heart, the directions in American agriculture with which the 1977 act was con

cerned were the direction of unit prices of supported commodities and the magnitude

of budget expenditures. Averages and the dictates of the legislative calendar were

still the principal guideposts.

There had to be a better way.

By 1978 , the farm population using the same standard for previous years — was

down from 1970 to 8.01 million persons, a decline of 1.7 million but still the smallest

eight-year decline since the end of World War II .
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They lived on fewer than 2.5 million farms and represented less than four percent of

the population. The largest 20 percent of those farms by sales accounted for four out

of every five dollars worth of food and fiber produced . Several hundred of these

farms were selling more than $10 million worth of products a year. Many of the

smallest farms were homesites for families living reasonably wellon a combination of

farm and nonfarm income. Respected observers, however, were pointing to pres

sures on the " disappearing middle,” the group of medium - sized places between the

big operations and the part -time farms .

Our larger farms — almost entirely operated by families — have given us the most

abundant , efficiently produced supply of food in recorded history, at relatively low

prices. Whenever I wondered aloud if we were on the right policy and program track ,

I was pointedly reminded that abundance is the main objective of the system , that

this had been the goal of farm legislation for 50 years . But what had happened to our

farm system along the way ?

The success of our agriculture is true , but it is also true that , by 1978 , about 7.7

percent of the households in America owned all the farm and ranch land . Of those

households, 62,260 — the population of a medium -sized city - owned three of every

10 acres . How did this come about , in a Nation that came into being with one of its

principles being the widespread ownership of property ? Ownership of property is still

one of Americans' most cherished dreams, but this was dramatic evidence that few

were achieving it, if their dream involved farmland.

What is more , about 70 percent of those who owned farmland in 1978 were over 50

years old . That land will be changing hands in the next 20 or 30 years, so now is the

time when we should be thinking hard about the directions in which we want to go.

It was clear to me that fundamental shifts were underway in the agriculture that has

been my whole life .

There had to be a way to move toward a policy that has a clear, honestly stated

purpose and direction , and away from programs fashioned by events and circum

stances and then labelled " policy."

Farming had become an enormously more complicated business since Helen and I

bought our farm in Roseau 30 years ago. Yet policymakers — and that includes the

representatives of the general farm organizations , as well as elected and appointed

officials — were making decisions without a clear , overall focus or goal, without an

eye to the future.

As I was considering different ways to address this problem , I became acutely con

scious of how many others shared my concerns .

All of us who cared about the future of American agriculture , I was convinced , had to

stop living inside the cliches of our own making, and start facing the serious but im

perfect choices that were presenting themselves . In short, we had to think creatively.
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Many of the changes I saw occurring in agriculture were changes in the structure of

agriculture.

These days, economists tend to use the concept of "structure" most. It's not a mys

terious concept, although it has widely different meanings to different people. In es

sence, it is the basic characteristics of a systemthose that embody economic, so

cial, and political goals and values .

The introduction to this report sets out many of the factors involved in structure . I

decided that studying the structure of agriculture would be the most useful way to

find some of the answers to the concerns about modern agriculture that were trou

bling me and so many other Americans.

For years, even decades, policymakers — myself included — had concentrated most of

our attention and efforts on the whole, the big numbers : total production, total ex

ports, total income, and national averages. It seemed the right time to take a closer

look at what is going on behind the totals and averages, where individual persons

are living their daily lives under the influence of all those larger forces.

. In March of 1979, I was invited to address the annual convention of the National

Farmers Union in Kansas City. I used that occasion to call for a national dialogue on

the structure of American agriculture — how and why it developed the way it has ;

whether this is what farmers and the general public want; if not , whether the Govern

ment should help the citizens involved try to effect changes, and, if so , how it should

go about this .

That fall, I conducted all- day public meetings in 10 regions of the country - outside

the sometimes -inhibiting atmosphere of Washington and within reach of the farmers,

rural residents, consumers, business men and women , clerics, and others I wanted

to hear from directly. Thousands attended. What I didn't hear from the panelists or

the audience during the meetings, I usually heard over the table at lunch .

Thousands of other citizens wrote about their experiences in farming, of trying to

break in , of feeling forced out. Some sent us books or theses . By mid-winter 1980,

we had more than 10,000 pages to digest, not counting the books.

I was gratified to see that verbal adversaries within the farm organizations and on

the cutting edge of farmer -consumer debates were speaking to each other (some for

the first time), sharing their concerns, searching for common ground in the larger

issues.

I was just as pleased to learn that, during the six months before the meetings began,

scholars, churches, state and regional farm and rural organizations had their interest

in structural issues sparked or renewed with an enthusiasm not seen for 25 years.
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As I expected , we found there were many more questions than answers . Certain

questions some people didn't even want asked. But the meetings did confirm a wide

spread desire to learn more about agriculture and its structure , to try to find , if not

the answers , at least the right questions.

I made this study a top -priority project at the Department and named a staff to or

ganize our efforts. Drawing in part on the meetings , we established an agenda of

research for the Department's experts and those in colleges and universities . This

agenda was designed to take us closer to the basic structural questions I felt had to

be answered to bring direction to policy. A great deal of new research was under

taken , and some on-going research was redirected into these areas .

Some of the hard questions could be faced in the process of framing the next farm

bill , due to be enacted in 1981. The Structure of Agriculture Project could frame the

broader concepts and questions that will have to be faced down the road.

The staff, and the independent consultants | brought in , were told that no subject

was to be considered off limits . If the Federaltax code affected the structure of agri

culture , for example, I wanted it explored .

They and I operated with only three preconceived notions :

• First , that American agriculture and the world of which it is a part had

changed fundamentally since the basics of our principal policies and programs were

developed , and our programs and policies probably had not kept pace with or wholly

reflected those fundamental changes .

• Second, that many of the fundamental beliefs and values Americans of all

backgrounds have shared and passed down to the next generation for centuries

have not changed, but the purposes and goals derived from them in particular cir

cumstances might have become either blurred or less relevant to the new

circumstances.

• And , third, that through its policies and programs the Federal Government,

from the time of its inception , might have had a substantial influence on the direction

and force of structural change in American agriculture.

The research was undertaken to establish what was happening and why, what the

true problems were as a result , and what the likely needs of agriculture would be in

the future .

In the spring of 1980, with some results of our research starting to come in , I spent

three days in Washington listening to the views of the leaders of national organiza

tions , respected economists, and governors on the central issues which had surfaced

in the regional meetings.
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During the following months, three particularly difficult problems were addressed as

spin -offs from the Structure Project:

• A group of public advisers and Department officials were concentrating on

that portion of the regular research program that involves increased mechanization of

agricultural activities in order to establish guidelines by which the Department could

be certain it was using public funds to serve the public interest as a whole.

• A small group of officials inside the Department was studying the problems

smaller-scale farmers are encountering in trying to directly break into their local and

regional food markets with their commodities.

• A working group of large -scale growers, farmworkers, and expert consultants

was " brainstorming” to discover and publicize within agriculture the innovative meth

ods in use to try to resolve age -old labor-management problems in agriculture, while

defining for us the problems that result from Federal policies.

Additionally, the project staff last fall conducted a seminar on tax issues to discuss

the problems uncovered in the research and to explore the possible effects of tax

code changes that seemed worth considering.

The research and the issues raised at the public meetings were, on the surface ,

more oriented to economics than to anything else. But these issues, as everyone

involved was aware, are intimately woven together with our basic beliefs and values

as Americans.

As John Carlin , the Governor of Kansas, testified on the first day of the Washington ,

D.C. , meeting, the choices we make in agricultural policy in the years immediately

ahead " are constrained by the basic values that we as Americans share ." Among

the values he cited were freedom of choice and recognition of the right of private

property.

There are more than that. During the first week of the regional meetings, a farming

grandmother from Frankfort, Ky., tried to put some of these others into words. Phyllis

Rambo has been in this business seven years longer than I have and has grandchil

dren farming or leaving the farm for town. Hers seems to have been a good life,

but a hard one, too . I asked her why she stayed with it.

"Well, we stayed with farming because we like farming. We like the ground. We

like the dirt. We like to grow things. We like to see things grow . Then , we're our

own boss. We can quit in the middle of the day, if we want to . We can work until

midnight if we want to, and it's a free life and a good life. It's working hand-in

hand with our Maker. ... I think contentment of heart goes a long way in lifting

up the social life of our world and being happy with what you have and not

reaching out and grasping for being a millionaire, and counting your blessings,

living with your family, and appreciating good things .”

Mrs. Rambo said a lot in those few words. There is, indeed , much more to farming

than the business of growing things for market. There are deep personal feelings and

values like those she expressed.
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But there is more to this than personal values . At the first meeting, in Montpelier,

Dick Wood of Freeport, Maine , a farmer for 25 years now, talked about all the farm

. ? land that willchange hands soon and about the changes we've seen in agriculture

since the end of World War II . And then he reminded us of the positive political value

of having a broad array of farmers , of having the freedom to choose to go into farm

ing if you're willing and qualified, and of having the sort of clearly seen roots that

farming gives a person. He closed his testimony this way: “As we consider the struc

ture of our agriculture, remember that we are dealing with the shape of our

democracy."

So, in addition to respecting our American belief in private property and the freedom

of choice that GovernorCarlin mentioned , other basic goals for our society must

guide us , and other beliefs must be respected. These include :

• Belief in the equal dignity and worth of all .

• Rewarding the striving for excellence as long as it is not at the expense of

others ' dignity and survival.

• Promoting access to opportunity, and equity in the distribution of resources,

rewards, and burdens.

• Cooperation and shared responsibility.

Those precepts were nurtured during the two centuries after the first colonists ar

rived , two centuries during which what became the United States was predominantly

agricultural. I believe they still flourish today.

Their roots in that agricultural era are a principal reason why Americans today value

farming as a way of life, as well as a business. Those beliefs and values are the

common property of city dwellers, suburbanites , and rural residents alike .

They must be the basic guideposts of our policy. But even if a clear connection can

be established and maintained between policy and the purposes expressed in our

beliefs, that does not mean the choices among various courses of action will be

easy . In fact, using such a framework for policymaking will probably mean that deci

sions will focus on a continuous series of adjustments in policies and programs,

rather than on selecting one course from two or three alternatives and waiting a

number of years to review the decision . That will require a greater willingness to ad

mit error than I have seen in my years in Washington .

Decisions on public policy will undoubtedly continue to be influenced by immediate

economic conditions and needs, but they will have to reflect allthe other policies and

purposes we embrace and pursue as a Nation , too .

Such choices among values and beliefs , under the pressure of economic forces ,

present themselves throughout society today. The issues raised during the Structure

Project were stated in the vocabulary of agriculture , but nearly all can be paralleled

in the concerns expressed daily by a wide range of Americans. It could scarcely be

otherwise, considering our shared body of beliefs and values .
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The following document describes what we have learned through the Structure Proj

ect. Some of the questions we had in mind when fashioning the research agenda

could not be answered, because the forces are still moving so rapidly that much re

mains unresolved , because the study methods in existence today cannot reach to

those issues, or because there was not enough time for thorough study.

With this report, nonetheless, we hope that we show clearly the paths that must be

more thoroughly explored and the points where reinforcement is necessary if the di

verse agricultural system that the public wants, and the flexible , equitable system our

country needs, are to be maintained . We hope it will constitute a national policy

agenda for food and agriculture in the 1980's and beyond.

The underlying issue explored in this report is the question of control. Who controls

the land and, in turn , our food supply, by default or by design ? Who controls the

prices and access at each step of the food system? How do we help individuals con

trol their own lives amidst the ambiguity and uncertainty that we all must face ?

This report is extensive but necessarily incomplete; time would allow no more. But I

believe that its findings are meaningful and cannot be ignored by anyone who cares

about American agriculture .

I do not expect ready , wholehearted agreement with all our findings and recommen

dations; it will take time for all of us to better understand the new realities. But I do

believe that the project will prove to be an important beginning, a step toward a bet

ter approach to agricultural policy .

I want to leave with one more thought . This exercise has convinced me, in a way

few other experiences in public life have, that the adversary relations we have used

for so long to forge public policy need tempering. The persons who care need to be

talking to each other, not at each other.

The late Hubert H. Humphrey, a mentor and friend , put it best, when he said during

another period of national stock-taking :

" We need each other, now more than ever."

Berg

BOB BERGLAND

Washington, D.C.

January 1981
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INTRODUCTION

American agriculture has changed in this century - radically

in some ways — and especially since the end of World War

II , the last time its status and future were closely examined

by the Government. It is not what it used to be, much less

what we thought it used to be .

Such a change was not totally unexpected. Yet a number of

persons close to agriculture and the Federal programs as

sociated with it have observed in recent years that this mas

sive change and the prospect for another period of sus

tained , dramatic change in the immediate future has been

neither obvious to all policymakers nor accepted by many of

them .

As a result, these observers have concluded , Federal food

and agricultural policy has not kept pace with , anticipated,

or reflected the changed nature of farming in the United

States; it is in danger of failing either those who live on

farms and produce our food or the larger public interest, or

both .

• Who controls, manages and /or operates those farms,

and by what means — including the degrees and kinds of

separation among ownership, management , operation and

labor functions .

• The degree of freedom of choice enjoyed — and the

degree, source , and kinds of risk faced — by those who con

trol, manage, and operate those farms.

• The distribution of wealth among the persons contrib

uting to production on our farms , and the distribution of in

come associated with this wealth .

• The ways in which those farmers secure the inputs ,

including capital, they need to produce and market their

products.

• The requirements for entering farming as an occupa

tion , and the relative ability of those entering to meet those

requirements.

• The means used to transfer the farms to a new gen

eration, the effects of different types of transfers on the indi

vidual unit and the make -up of farming as a whole locally ,

regionally, and nationally.

• The effects of different types of agricultural organiza

tions and techniques on natural resources.

• The performance of the food system in providing the

quantity and quality of food sought by consumers .

• The ability of the entire food system to withstand

shock, to adapt to changing technology and economic cir

cumstances, and to respond to changes in consumer

preferences.

• How the system , in all its components , meets objec

tives the American people set for themselves as a society.

The Structure of Agriculture Project was initiated in March

1979 by Secretary of Agriculture Bob Bergland to research

current structural issues , to determine the impacts of current

market forces and policy on agriculture, and to recommend

policy alternatives. This is the summary report of the proj

ect. Highlights of the research initiated are incorporated

here .

Much of the research is reflected in Part I. This section de

scribes the new global and rural contexts in which American

agriculture functions and the characteristics of farmers and

their operations, and analyzes the general implications of

these new realities for public policy.

As that list indicates, practical economics, while indispensa

ble to the structural concept used , was just a starting point.

Examination of structure allowed us to observe not only the

responses of the food and agricultural system to economic

and political forces , but also its accordance with American

beliefs and values .

Part II details more specific areas of policy concern - land

ownership , soil and water conservation , tax policy, commod

ity policy, credit policy, research and extension, agricultural

labor and international trade which grew out of the re

search agenda and from the 10 regional and 4 national pub

lic meetings conducted in conjunction with the project.

Our food and agricultural policy has never had an explicit

structural pillar , although legislation and position papers re

ferred to " family farms" as the type of farm firm to be en

couraged. This report is intended to demonstrate that, be

cause of the changed realities in agriculture, food and

agricultural policymakers should now consciously focus on

the structural effects of their decisions.

The project's broader conclusions with recommendations for

policy are contained in Part III .

Structure : What and Why

In addition to the economic contexts in which American agri

culture must be viewed today, this report must also be read

in a philosophical context. The concept of structure with

which we worked is broad . It involves :

• How farms of different sizes , commodities , incomes ,

assets, and locations organize their natural, financial, labor,

and other resources.

But guideposts are needed. The research behind this report

suggests that a number of structural patterns can be com

parably efficient and productive. Some additional standards

are needed if a conscious structural policy is to have any

meaning or purpose. Those criteria are found in the goals ,

the ideals , that the people set for food and agricultural pol

icy and express through their hopes and their dissatisfac

tions with present courses .
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Most would agree that the American people share four

straightforward objectives with respect to agricultural and

food policy: a stable, prosperous farming sector; an abun

dant, nutritious supply of food available at reasonable

prices; support for and maintenance of a resilient, equitable

farm structure, and capacity to contribute to the realization

of a peaceful, productive world .

" The family farm is democracy and free enterprise at its

best, a family running and working a business together,

working together to produce food and fiber. ... The family

farm is not the agribusinessman in town, the lawyer at the

courthouse, the doctor at the hospital, the professional man

in his office. He is not people looking for a farm to buy as a

hedge against inflation, nor the person looking for ways to

reduce his income tax while making a safe investment.This

group also includes the multinational corporations, food

processing industries and vertical integrators."

William C. Beach of Oak City, N.C., at the Fayetteville

meeting.

Yet, stated so broadly, those objectives are not fully useful

in developing policy. We need to look behind them , apply

them to situations , and try then to develop a framework of

more specific goals to guide us .

For example, some might wonder why we do not, as a mat

ter of course, use the term " family farm " in this report. The

term is a broad label. Persons of all backgrounds and ambi

tions use it to describe their situation. The American people

generally regard it as a positive symbol.

" Some Americans see the small family farm as an economi

cally insignificant reminder of an outdated, romanticized way

of life. But the public's preference is for a country which

has a relatively large number of small farms'.... Signifi

cantly, there is a broad-based consensus on this issue, with

strong support for the small family farm in evidence in every

region of the country and in every significant demographic

subgroup of the population....

Louis Harris & Associates, in a report to the Department

on a 1979 survey.

Over the years, policymakers, economists, sociologists, and

many others have attempted to define the " family farm ” to

use it as a program -directing tool. The testimony at the pub

lic meetings reaffirmed previous findings that broad agree

ment on a definition of " family farm " -by acreage, income,

sales, legal form , or any other readily available measure

ment— is impossible for the purpose of economic and policy

analysis and perhaps for program implementation also .

Nearly every organization and individual farmer has a differ

ent definition. But the ideas behind the symbol, the values

attached to it, reflect many, if not most, of the goals Ameri

cans of all occupations and backgrounds seek in a food and

agricultural policy

Goals for Food Policy

Policy goals provide a set of criteria and principles by which

all can measure how well the system is working, where im

provements need to be made, and whether a change in

public policy or involvement could bring about those

improvements.

The first relates to the nutritional well -being of the people.

This means that the food supply should be maintained, that

food should be nutritious, and that food should be available

to all. Price considerations, although part of this goal, are

not easily defined . For example, approximately 20 million

Americans, or about one -tenth of the population , who do not

have sufficient incomes to secure an adequate diet, partici

pate in the food stamp program ; at least another 4 million

have incomes below the poverty line. But the question of

price has been , and will continue to be, a major political

concern , buttressed by the food economy's serious, direct

impacts on the overall inflation rate . Programs to ensure

food safety and quality also reflect this goal.
In the absence of a set of principles agreed upon by all the

actors who have legitimate (if frequently competing) inter

ests, decisions will be made on an ad hoc and narrow ba

sis. The arbitrators may be more familiar with one party's in

terests than another's, or the principles endorsed by one

group may be unrealistic, considering the interests of an

other equally concerned and equally powerful group.

The purpose of this introduction is to provide a policy con

text and criteria for examining the issues explored in Part II ,

in the context of the new realities described and analyzed in

Part I.

Our agriculture is becoming more internationalized and our

supplies and prices more closely linked with other nations,

many of which are not able to feed themselves. As this hap

pens, questions of long -term food abundance, the security

of the food supply, and price become more complex. If

global demands on the United States continue to grow , cou

pled with growing costs for energy and other resources, the

continued abundance of food at low prices may be threat

ened. There is evidence that increases in food prices over

the next decade may be considerable . The issue of achiev

ing security in the face of greater world price -and -supply

fluctuations is also a concern .
There are several fundamental , partly overlapping goals the

public of any nation expects the food economy to try to

achieve.
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A second basic goal embodied in agricultural policy is a rea

sonable level of income for farmers, the actual producers of

food and fiber. Many traditional agricultural programs and

their costs have been justified partly because they provide a

secure supply of abundant, nutritious food . But concern for

farmers' incomes is a legitimate and separate goal . Farm

ers, like others in business , must earn a decent income to

stay in farming . Few enterprises are as capital -intensive as

farming or so vulnerable to cash-flow fluctuations . Policies

for price and income support and for risk -sharing, to help

maintain a viable farm sector, are part of the income issue .

A related but distinct concern over the years is shown in

farmers' support for policies and programs designed to as

sure fair practices by all sides in the market . These include

accurate weights and measures, truthful labeling and prod

uct information, and fair pricing and payments practices. A

corollary concern is access for all to information about mar

kets. Although the specifics are controversial, providing in

formation on which farmers, consumers , and other partici

pants in the food industry can base well-informed choices is

an important part of equity in the food system .

As a different structure of agriculture evolves, with a rela

tively small number of larger farmers who produce most of

our food and fiber and do not have low incomes ,the ques

tion of keeping farming an attractive occupation , with com

petitive returns, will be an important part of food -security

and farm -income concerns . The means of achieving this ,

and Government's role, may be different than in the past .

More distinctions might be made, for example, among the

various business risks, and different judgments may result

as to which risks the public should share .

Another goal is independence or self -determination . This

goal is entwined with our basic cultural self-definitions .

Those in agriculture, like many others in business , value in

dependent management and freedom . Farmers have always

expressed strong support for policies that give them deci

sion-making flexibility and freedom to manage their opera

tions . Such policies benefit the whole of society because

they promote initiative and enterprise .

Farmers sometimes demonstrate a willingness to compro

mise on this goal to achieve other purposes, such as higher

prices and incomes, more stable prices , and more orderly

markets . Nonfarmers ' support for this goal is tempered

when they feel that their short- or long-term interests - in

food quality or environmental quality, for exampleare intr

inged upon . For workers, consumers and others, maximum

freedom of choice is also a key consideration .

A third goal for the food economy, and one which attracted

much comment and many different ideas, is equity. Despite

concern about Government involvement, a frequently ex

pressed attitude of persons at Structure Project meetings

was that Government involvement in the economy is

needed to protect those with less power from larger and

more powerful persons and institutions . The issue is distri

bution of power. Farmers feel , with some justification , that

their survival depends on redress of the imbalance of power

between themselves and the surrounding industry on both

sides: their suppliers and their buyers .

A longtime major goal for the food and agricultural economy

is efficiency. Despite a relative abundance of good land and

other productive resources , Americans are coming to realize

two things : first , that those resources are not without limits ;

and , second, that , as we approach those limits , prices and

costs may rise rapidly. If the market functions properly,

these developments should cause people to use the re

sources more judiciously or seek alternate ways to accom

plish their tasks.

The overall need for adequate returns to producers has al

ready been mentioned . But, that is not the limit of concern

when it comes to adequate and competitive levels of returns

to persons, organizations, and resources involved in an effi

cient food system .

Hired farmworkers, workers throughout food processing, dis

tribution and marketing, and investors who provide capital

should all earn a fair share of competitive returns . In the ab

stract, this goal of equity is hardly controversial; achieving it

is necessary to assure the well-being of significant seg

ments of the population and the future flow of resources to

the food system .

Standards of efficiency and competition also are applied to

the food -distribution structure . Increased attention has been

paid over the last two decades to the structure and organi

zation of the food industry. From a food -policy perspective,

it is important to assure not only a healthy , viable food pro

duction system but also one that delivers wholesome and

safe food at reasonable prices. That can be assured only if

no firm or group of firms possesses sufficient power to ma

nipulate supplies or prices. Full efficiency also requires the

absence of unnecessary constraints - rules, regulations, or

institutions — that hinder the flow of food or services or stifle

technological or institutional innovations, but this require

ment is often modified to serve other goals .

The particular level of returns , their derivation , and their dis

tribution among the various persons involved in the food

economy — from different- sized farmers in different regions

to industrial workers and employers - are issues of constant

debate .
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One added aspect of efficiency is the extent and cost of

Government involvement. It is inefficient, for example, to

use Government money to pay for something that the mar

ketplace can handle orto encourage a farm sector that is

highly dependent on subsidies.

" You can't get social directions or moral prescriptions from

the data.

Clearly, efficiency is one of those goals to be pursued within

the context of other goals .

"You can tell when you're reaching a historical watershed,

because you find yourself going beyond the technical ques

tions to right and wrong, good and bad. Why are we doing

this ? For whom ? What are the implications for our children

and our grandchildren ?"

-Economist Hazel Henderson, in Omni, 1980 .
Another goal for agriculture is resilience under stress and

flexibility for the future. Historically, resiliency within the farm

sector is due to farmers' dependence on farm resources ,

especially the family's own labor - for which low returns

could be accepted in hard times . The final and most comprehensive goal of food policy

should be relative consistency with other objectives of our

society. While there will always be a need to allocate limited

resources to a variety of purposes, there should be as much

consistency as possible among all social and economic

goals.

This is no longer an acceptable concept of flexibility. How

ever, the ability to change crops and change the mix of in

puts and output in response to economic changes will be

crucial in the future . For example, considerable price insta

bility probably will result in shifts in consumer tastes. The

same concern applies across the food system where a few

large firms — and ultimately our food security — might be vul

nerable to economic stress .

A related but distinct goal of food and agricultural policy is

conservation of resources and protection of the environ

ment. In this context, most attention has been given to con

serving land and water and , more recently, energy re

sources . While the day - to - day aspects of conservation are

probably embodied in any enlightened definition of effi

ciency, there is , in fact, a constant tug-of-war in agriculture

and other industries between the long- and short -term . This

goal has implications for our longer-term food security, for

trade, and for many other decisions.

Гs
Nutritional well-being, a reasonable level of farm income, ef

ficiency, equity, independence, opportunity, resilience , con

servation, and consistency with the rest of public policy

these nine commonly expressed and widely accepted objec

tives for American agriculture do not directly address the

question: " What form , what manner of agriculture do we

want for the future?"

That may be just as well, since it is unlikely that widespread

agreement could be reached on a specific number, size ,

and configuration of farms for the United States. Neverthe

less , no individual or collective judgments can be made

about the form and manner of our agriculture without refer

ence to these goals. They have structural implications, as

the report will show, and any structural policy must be con

sistent with overall food and agricultural policy and goals to

be accepted and supported.

Assured opportunity is a forerunner of many of the other

goals . Access and equity , for example , are what opportunity

is all about. Efficiency, resiliency, or any other goal for a

food system cannot be achieved if the barriers to entering

farming - whether for young people or others without experi

ence -- are insurmountable, or if farmers' access to markets

is circumscribed by factors over which they have no

influence .

This framework of goals was presented here to show the

spirit in which this report was shaped, as it first examines

the context in which agriculture today functions and the

characteristics of that agriculture, and then explores specific

structural aspects of major concern to a new food and agri

cultural policy.

Opportunity extends beyond the circumstances of an indi

vidual producer or would -be producer. An important stand

ard of judgment for any industry is the extent to which it

provides employment opportunities for both workers and

entrepreneurs.
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PARTI AMERICAN AGRICULTURE

AND ITS ENVIRONMENT

The Global Context

The Rural Context

A Profile of American

Agriculture
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For more than five decades, agriculture in the United States

was viewed as having virtually limitless potential.

To fully appreciate the new concerns, as well as the

changed context in which the more traditional interests must

now be viewed, it is necessary to first review the develop

ments of the 1970's and to look ahead for the rest of this

century — to present the global context in which the structure

of our agriculture will have to function .

At times , it was operating perhaps as much as 25 percent

below its capacity. While millions went hungry, the world

marketing system was such that, at existing prices, this hun

ger could not be translated into sufficient effective demand

to avoid the accumulation of surpluses as fast as farmers

harvested them .

The more immediate context in which farmers, farmworkers ,

and their families live and work - rural America - also has

changed. It, too, must be sketched before the ramifications

of change can be fully appreciated.Now, it has become accepted by many that American agri

culture has entered an era of limits and critical choices, re

quiring significant adjustments in the use of our resources . Then we will profile that structure as it stands today — the re

sources and the people and institutions that influence how

the resources are used, the people and institutions that are

agriculture.

Shifts within our agricultural system , a surge in demand

from abroad, and policies that fostered prices consistent

with supply and demand conditions changed U.S. agricul

ture from a sector with surplus resources and production

into one with production and demand more closely in bal

ance and with resources more fully used .

This closer balance means that any adjustments in markets

and production resources have potentially far greater impli

cations than in the earlier era of large stocks and significant

acreage held out of production.

The interlocking complexities of modern agriculture's envi

ronment mean that an unanticipated shift in one element

weather or the cost or supply of a key factor in production ,

such as petroleum - can reverberate throughout the world ,

causing widespread disruption in prices, supplies, and mar

ket activities.

It is important to understand from the outset, then, that

American agriculture's new “equilibrium” does not mean

stability

Largely because of this fact, the public interest in agriculture

has broadened from the traditional two -pronged concern of

equitable returns to farmers and adequate supplies of food

at affordable prices .
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CHAPTER 1 THE GLOBALCONTEXT
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Growth in foreign demand for U.S. food , feed , and fiber

since the end of World War IIcould not have been more

striking . It may well prove to be as important a catalyst of

change in our agriculture as the " closing" of the frontier in

1890 .

Grains and oilseeds account for three - fifths of total world

agricultural production. The patterns of growth in their pro

duction ,consumption, and trade over the last three dec

ades , despite year-to - year swings , were representative of

changes in total food and agricultural production . Foreign

production of these commodities increased from 540 million

metric tons in 1950 to more than 1.3 billion tons in the late

1970's. Foreign use increased from 555 million tons to more

than 1.45 billion tons. U.S. exports increased nine -fold

from 16 to 145 million tons — to close much of the gap be

tween production and consumption .

American agriculture had , by the end of the 1970's , become

truly internationalized . Exports accounted for only 10 per

cent of all farm products marketed and 1 of every 5.5 acres

planted in the 1950's. By the end of the 1970's, exports

were 30 percent of the farmers' marketings, equivalent to 1

of every 3.5 acres planted .

" In varying degrees, the level and variability of farmers' in

comes have become increasingly dependent on those

sales . What farmers buy , how much more land they seek ,

the way they mix their capital, labor and production re

sources — all these decisions have come to depend signifi

cantly on supply and demand for their crops around the

world .

As a direct result of this widening difference between for

eign food production and consumption , American farmers

and exporters found a market for commodities that, at

home, had been perennially in surplus . They came to de

pend heavily on the income from those foreign sales , as

farmers expanded output to supply that market. Another re

sult of this increasing trade was that the rest of the world's

self- sufficiency in these commodities — its ability to meet its

demand out of its own production - dropped from 98 percent

to 90 percentFood and Agriculture Trends

The last three decades were a period of strong growth in

world food production and unprecedented gains in

consumption.

Record -breaking population increases, greater affluence,

and declining real prices ( after subtracting the effects of in

flation ) all combined to generate an average annual in

crease in foreign demand of 2.9 percent-more than twice

the average for the first half of this century. At the same

time, agricultural production abroad grew at an annual aver

age rate of 2.8 percent — thanks to the commitment of more

resources to food production , gains in productivity, and ,

over all , favorable weather.

In contrast to this growth in foreign demand for U.S. farm

products , demand at home grew relatively slowly . Hence,

strong gains in productivity that were being recorded at the

same time meant that our capacity to produce through the

1960's was still far greater than total demand for our com

modities. Farmers adopted technological advances in the

form of new machines and new practices linked to chemi

cals, continued to develop land , and saw their numbers

dwindle . The average farm grew in size by 20 to 30 percent

per decade.

By the end of the 1970's, world per capita food supplies ex

ceeded by 8 percent the minimum caloric intake recom

mended by the Food and Agriculture Organization of the

United Nations. In the early 1950's, intake averaged slightly

below the minimum . Much of the uneven distribution of

growth in food production and demand among individual

countries was offset by trade. Trade in agricultural products

expanded at roughly twice the rate of growth in

consumption .

As a result, real prices declined an average of about 1 per

cent each year, and returns to farmers for their time and in

vestment continued low relative to returns in the rest of the

economy . The world market continued to be a buyers ' mar

ket as our supply of farm products grew persistently faster

than demand . The problems were not temporary but per

sisted for many years .

Against that backdrop, the major agricultural policy deci

sions of the 1950's and 1960's were made . These decisions

adapted the details but continued the basic framework of

Depression-era farm programs, using the same fundamental

rationale .But , while impressive in the aggregate, these strong global

gains in production , consumption , and trade bypassed large

numbers of persons in poor countries and many of the poor

in the more affluent countries . The number of malnourished

people worldwide quite likely increased from 100 to 200 mil

lion in 1950 to more than 500 million at the end of the

1970's.

As many as 62 million acres-nearly one- fifth of our crop

land — were held out of production in an attempt to bring

supplies in closer balance with demand and to enhance re

turns to crop farmers . These and other policies transferred

income to farmers from taxpayers and other consumers.

The economic environment abruptly changed in the early

1970's.
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Worldwide , the decade proved to be one of slower growth

but also of greater year - to -year variations in production and

consumption and marked increases in trade . In contrast to

the 1950's and 1960's, the 1970's saw wide fluctuations in

real prices, from a postwar low to an all-time high within five

years . The decision in 1971 to let the dollar " float" in foreign

exchange markets effectively lowered the price of U.S.

products and made our exports more competitive at pre

cisely the same time foreign demand increased dramatically

due to a combination of global economic , demographic , pol

icy, and weather factors.

Those forecasts can be deceptive, unless one remembers

that this fractionally lower percentage growth rate is applied

to an even-larger population base, that changes in age

composition associated with slower growth imply greater per

capita food requirements, and that slower population growth

rates are likely to translate into stronger demand for im

proved diets around the world . For example, even at the

lower population growth rate of 1.82 percent, the absolute

number of people to be fed will increase more than 82 mil

lion per year by the mid -1980's an increase roughly equal

in size to the population of Bangladesh . That can be com

pared to increases of 62 million a year in the 1960's and 72

million in the 1970's .By the end of the 1970's , virtually all of the cropland re

sources in the United States that had been idled through

Government programs were returned to production. These factors, in combination , suggest that population-re

lated increases in the volume of food products demanded

by the middle of the decade will be more than one- third

greater than the absolute increases in demand in the

1970's.

The conclusion that U.S. agriculture has entered a new era

is inescapable when one supplements the global develop

ments with such signs as a sharp reduction in the rate at

which the farm population is shrinking , the emerging equal

ity between the incomes of farm and nonfarm citizens , and

the essentially full use of available cropland .

The disequilibrium between resources and the market that

had so long plagued agriculture seems to have passed. The

post -World War II era of chronic surpluses is over.

Economic forecasters, while their specific projections vary,

generally expect less favorable global economic conditions

in the 1980's than existed in the lasttwo decades. The

years through 1985 are likely to be marked by a sharp re

duction in world economic growth and the persistence of se

rious inflation and unemployment. Recovery, which could

begin in late 1981, is likely to be more prolonged than past

recoveries. Moreover, growth rates are not expected to re

bound to the high levels reported after earlier recoveries.

Global Prospects

Our analysis suggests that, for agriculture, the 1980's will

be far more similar to the turbulent middle and late 1970's

than to the first 25 years of the postwar period.

Slower population and economic growth notwithstanding,

overseas demand for agricultural products is likely to in

crease at a near-record rate of 2.5 to 2.7 percent per year.

An idea of the amounts involved can be gained by noting

that a 2.5 percent increase in foreign use of grains and oil

seeds over the 1975-79 base would exceed 33 million met

ric tons , more than the total production of all but the 15 to

20 largest countries in the world.

However, variations in economic activity among countries

and the absolute levels of income that are forecast for much

of the world should nearly offset the negative effects those

poor economic trends normally would have on the demand

for agricultural products. At the same time, some developing

nations that lack oil or other high-value resources to export,

to pay for imported food, could be severely strained .

At the same time, production in the rest of the world is not

expected to increase at anywhere near as fast a rate .

For the world as a whole , population growth slowed in the

1970's to a 1.85 percent annual rate, down from about 1.95

percent in the 1960's , with all continents except Africa

showing a decline. Demographers are in general agreement

that population growth rates in the 1980's will gradually de

cline to about 1.82 percent, due to relatively small changes

in birth and death patterns in the more affluent countries but

pronounced changes in the developing nations.

Growth in global agricultural production in the early 1980's

is expected to slow to an annual rate between 2.1 and 2.4

percent- three -fourths of the postwar rate and well below

the projected growth in demand of 2.5 to 2.7 percent.

Equally important, the sources of growth in production and

the costs of increasing production also are likely to change.

Gains as a result of relatively inexpensive expansion in ara

ble areas are likely to be significantly smaller than for any

other period over the last 30 years — less than 4 million hec

tares (9.8 million acres ) a year,or less than half the aver

age postwar increase. Many countries face absolute land

constraints or are nearing levels that have to be considered

as such .

As remaining reserves of readily available, relatively fertile

land are depleted, the expansion of agriculture will mean

moving farther onto fragile soils , risking erosion and other

environmental damage. Production costs will be higher, and
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Figure 1yields substantially lower. The greater the shift onto mar

ginal lands, the greater the chances are for wider swings

from one year to the next in production, because even

slightly less rainfall than normal could result in a crop failure

on those new lands .

World Grain and Oilseed Production and

Disappearance, 1950-79

Mil . metric tons
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In the face of those basic resource limitations, future in

creases in food production will depend upon accelerating

the growth in productivity. That, in turn , will depend upon

faster adoption of existing technology and assuring farmers

of a greater supply of attractively priced , yield -enhancing

production supplies .
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However, just sustaining the current pace of growth in pro

ductivity could be difficult in the next few years. The rising

cost of inputs - many of which are petroleum -based could

strain many producers' abilities to maintain , let alone in

crease productivity in areas where practices are already in

put-intensive . Cost will be even more an inhibiter in areas

where the potential for higher yields is great, but the in

comes and other resources needed to finance their attain

ment are low. No significant technological breakthrough or

speed -up in adoption of existing technology appear

imminent.
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In combination , all these factors shaping growth in foreign

food production and consumption suggest, then , that the

gaps between supply and demand will continue to widen in

the 1980's — possibly at twice the rate of the 1950's and

1960's, and only slightly slower than the record pace of the

1970's . ( Figure 1 )

As noted before, during the last three decades, world trade

in farm commodities to fill such gaps increased more than

twice as fast as world production and consumption in

creased . The United States has been the largest source of

supply for this expanding trade flow . The total value of U.S.

exports quadrupled in the 1970's alone . In the early 1950's ,

the rest of the world depended on the United States for 2

percent of its agricultural supplies ; by the late 1970's , it de

pended on the United States for 11 percent .

Forecasts for supplies of and demand for specific commodi

ties suggest that the strongest growth in demand will be for

feedgrains and oilseeds and will come from the middle-in

come countries, the less affluent developed nations , certain

centrally planned states , and the richer developing countries

with a combined population of more than 600 million . The

potential for expanding feedstuff production fast enough to

fill their strong , livestock - related growth in demand is quite

limited. In many of the more populous countries , with partic

ularly limited production potential, any significant improve

ment in diets will have to come through imports .

To fill the widening gap between foreign production and for

eign demand outlined above, U.S. exports would have to

grow at a rate of 6 to 8 percent a year. By 1985, the rest of

the world could well be buying 15 percent of its food, feed,

and fiber supplies from the United States.

In many already established markets, import demand is

likely to continue strong, too , with western Europe and Ja

pan remaining the world's largest food and feed importers.

Even if lagging economies bring a slower growth in de

mand, these developed countries still will have to import

one-quarter to one-third of the farm commodities they need.

The lowest-income nations will face an ever-more-serious

gap between the amount of food needed to meet basic hu

man requirements and the amount they can pay for, or " ef

fective demand,” in the market . With the demand from other

countries for food commodities increasing and tightening the

market , the ability to meet those needs will be lessened .
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The economic growth of these countries is jeopardized by

high levels of international debt and continuing balance -of

payments difficulties. Energy is crucial to the maintenance

of their economic progress and creation of additional em

ployment opportunities. However, the high costs of fuel

could seriously depress their economies, in turn reducing

their demand for imports of farm products . Similar consider

ations are applicable to some of the developed countries .

Forecasts for the 1980's project slower growth in U.S. food

demand. Considering only population and income, these

forecasts suggest a rate about three-fourths that of the last

30 years. The slower growth reflects declining birth rates

and expected slower rates of real economic growth .The

slower growth in the rate of increase in food demand could

be altered somewhat by such factors as unemployment

compensation , the food stamp program , and shifts in per

sonal spending patterns. Conversely, it could be accen

tuated if we are unable to dealeffectively with such eco

nomic pressures as rising energy costs.

Exporters other than the United States may not have the

capacity to help meet expanded world demand. By 1985 ,

the United States could , as a result , be shipping twice as

much grain and oilseeds as it did in the early 1970's and

supplying a larger share of a substantially larger market.

Conceivably, the changing world situation could drive U.S.

food prices up sharply, at a rate substantially more rapid

than the overall inflation rate. This depends significantly on

the extent to which energy prices increase and the extent to

which we subsidize the use of food commodities to produce

energy.

Yet several of the factors underlying the rapid growth in for

eign demand likely in the 1980's will also tend to generate

wide year - to -year fluctuations in our exports. Shifts in pro

duction or consumption virtually anywhere in the world could

translate into sharp fluctuations in demand for U.S. com

modities -- all the more so if the United States assumes

greater dominance in world markets .

Federal and State subsidy programs now being imple

mented focus on producing ethanol for motor fuel , with corn ,

at least in the early 1980's , the predominant source . That

could expand this component of total demand to record lev

els , but the absolute quantities involved in the short term

are limited by the available ethanol-production capacity, the

economics of alcohol production , and public incentives .

But, by as soon as 1983, ethanol-making capacity could be

increased to as much as 1 billion gallons , and as much as 2

billion gallons by 1986. At current rates of conversion, 14 to

26 million tons of corn would be required for this use in

1986 , adding the equivalent of a 0.2 to 0.3 percent annual

increase to total domestic demand for agricultural products.

Demand for grains and oilseeds, for example, could vary by

30 million metric tons from one year to the next due to

weather conditions or changes in trade policies abroad . It

should not be forgotten that it was policy shifts in many of

the other developed or centrally planned nations, notably

the Soviet Union , that accelerated the demand for substan

tially larger quantities of U.S. farm products, and , in turn ,

helped move American agriculture to today's closer balance.

All the forecasts of production , demand, and trade summa

rized above assume that middle-income and affluent coun

tries, through their agricultural and trade policies, will try to

maintain or improve the diets of their people rather than re

turn to greater self -sufficiency.

Domestic Prospects

Many of the forces that have shaped foreign demand over

the last three decades were also operating in the United

States . Domestic demand for food and feed increased about

1.7 percent a year over that period (in contrast to the an

nual average increase of 2.9 percent abroad ). Slightly less

than two- thirds of the increase came from population

growth ; the remainder reflected increased affluence . Grow

ing incomes and abundant supplies of commodities at rela

tively low prices caused a dramatic shift in diets toward ani

mal products, especially grain - fed livestock , in the early

postwar period, a dietary pattern now largely taken for

granted.

The forecasts of foreign supply and demand suggest that

this decade, like the last five years , will be a period of con

tinuing worldwide adjustments — to record or near -record

growth in demand, to slower growth in production, and to in

creased dependence on U.S. supplies .

When combined with expected domestic demand, it is ap

parent that American agriculture will face adjustments in the

use of our resources to produce farm products, in the use

and distribution of farm products within this country, and in

the pattern of exports. A more intensive use of our agricul

tural and nonagricultural resources is implied.

For the foreseeable future , there is no question about agri

culture's ability to meet conventional food demand at home

and abroad, although prices will undoubtedly rise. But, by

the beginning of the 1990's, agriculture could well face

shortages of natural resources, and food prices could be in

creasing at a rate close to or above the general rate of

inflation .
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supply and demand could stimulate even greater pressures

on the rate of inflation .

Inflation and Agriculture

That likely economic future for the agricultural and food sec

tors takes on a much greater importance when it is consid

ered in the broader context of national economic perform

ance and goals.

However, our society does not have to experience inflation

even if the food supply -demand situation tightens and food

prices increase significantly. But inflation tendencies will

emerge under these circumstances — for example , if the

amount of money in the economy is increased to accommo

date these food -price increases, so that other prices do not

decrease .

Our most pervasive economic problem today is the inability

to gain significant control over the underlying causes of con

tinuing rapid rates of inflation. The agricultural sector is im

portantly affected by this, both immediately and in a less ap

parent underlying way, more than by any other economic

force. It is thus imperative that the emerging conditions for

food and agriculture be viewed in relation to the broader

economy, and especially in relation to inflation .

The agricultural community thus has a special stake in the

affairs of the general economy, the control of inflation, and

the handling of monetary policies in ways that food -price in

creases (if they should develop) are not allowed to be trans

lated into inflation .Our history is marked with relatively short periods of infla

tion followed by longer periods of deflation and stability . Our

recent experience with inflation is unprecedented. Since

1964, prices have risen dramatically in four waves . The lat

est and most severe of these waves continues today as in

flation persists at a rate well over 10 percent.

Inflation has enormously important impacts on agriculture.

Over the last decade, rapid inflation has driven up produc

tion costs, in turn creating pressures for higher commodity

price supports. It has worked to change the effects of spe

cial tax rules for farming by stimulating activities that take

advantage of these tax rules. It has also contributed to ex

cessive demands for credit, as farmers attempt to acquire

more assets in order to capture the capital gains from in

creased land prices.

Similar reasoning applies to the way our society adjusts to

future increases in energy prices. Past practice has been to

increase the money supply so that increases in energy

prices are accommodated without necessitating declines in

other prices. Many of us prefer this approach individually . It

forestalls declines in our nominal wages and the nominal

prices of our products. But, in the end , inflation is abetted,

our real wages and real product prices decline, and those

with assets — including farmland — have a gain in real wealth .

These are the people who, in turn , can further concentrate

the ownership of farm resources into their relatively few

hands. But , as with food prices, higher energy prices need

not be translated into inflation.

Changing Perspectives

Given these global supply -demand prospects and inflation

problems, the emphases of food and agricultural policy and

the day- to -day concerns of officials charged with managing

policy could, therefore , be quite the opposite from those of

the past decades.

Continued, unabated inflation will be a particular concern for

agriculture. The inability to control it may give rise to pres

sures to restrain U.S. exports, to limit credit for farming , to

modify legislation that restrains production or restricts com

petition, to encourage food imports , and the like .

Rather than overproduction and surpluses , the task of sup

ply management will more likely relate to shortages, encour

aging production , and facilitating adjustments stimulated by

these conditions. Concerns will likely become much broader

and involve questions significantly different from those tradi

tionally addressed by agricultural policy.

Two of the many impacts of inflation on agriculture are par

ticularly critical to farm structure. Inflation increases the

wealth of those who own farmland, and it leads to higher

rates of interest - rates that are greater than " current earn

ings" from land over extended periods of time . Together,

these two effects strengthen the competitive position of

wealthy people - farm and nonfarm — in buying farmland . To

the extent this occurs, it leads to further concentration of

farmland ownership and to fewer, larger farms. This effect

of inflation points up the crucial importance of slowing infla

tion if the trends in farm structure are to be significantly

altered .

Our ability to deal with inflation in the future is problemati

cal. With " supply -side" economic policies being embraced ,

we are embarking on an unprecedented national experi

ment. At the same time , a tight balance between world food
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Important- in fact, crucial questions arise when the pro

spective increases in demand and higher energy costs are

considered. One is , what is the nature of the supply of land

for agricultural use? If it turns out to be sharply less or re

quires longer to bring into production than thought, higher

product prices ( and higher food prices ) can be expected . If

not, adjustments will be less difficult. Unfortunately , our un

derstanding of the response of land use to farm prices is

not as adequate as we would like . One reason is that condi

tions comparable to the most likely scenario of prospective

supply -demand balance have not been experienced for sus

tained periods in recent years .

A tight demand-supply situation also implies windfall profits

for owners of productive land . The resulting wealth of those

owners can be used by them to compete with others for

land ; thus , further concentration of land ownership and pro

duction could result unless compensating adjustments

develop

Further, under this scenario , conservation will become an

even more critical concern . As the increase in real prices

encourages the expansion of production onto more fragile

lands, environmental degradation would undoubtedly be

come greater; that implies a loss in future productive capac

ity. This would raise the question of whether market prices

truly reflect allincurred social costs (such as loss of topsoil,

environmental degradation, subsidized water, subsidized

transportation , et cetera ). As the competition for the same

land between export crops and forage or lower-return crops

intensifies, the cattle cycle, supplies of beef, retail food

prices, and related elements of the food economy would all

be affected. Inevitably, the wisdom of a policy of maximizing

exports would be scrutinized.

Those probabilities alone clearly point to the need for a

well-developed farm- and food -policy framework that allows

for careful evaluation of the exchanges of cost and benefit

between trade and other objectives of our society .
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CHAPTER 2 THE RURALCONTEXT
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In the previous chapter, we viewed American agriculture as

it functions in today's global setting. During the same period

that global forces led to the emergence ofthe United States

as a dominant supplier of food to the rest of the world , do

mestic forces fundamentally changed the character of rural

areas. It is this second, parallel environment — the rural con

text — that is examined in this chapter.

A second group argued that the answer to rural poverty re

mained in agricultural policy, but one that would rejuvenate

the farm economy by fostering greater participation on more

favorable terms for the " small" farmer. To do this , policy

was to be reformed and redirected toward smaller produc

ers . Corporations would be discouraged from entering farm

ing , and new efforts were to be made to help farmers retain

access to land and markets, assuring their continued

viabilityFor most of our history as a Nation , rural people primarily

lived on farms and worked the land . Rural communities pro

vided the facilities and services required by these farm fami

lies and businesses, and rural policies and farm policies

were virtually synonymous. Thirty years of technological

change in agricultureaccompanied by farm consolidation

and massive out-migration from farms and rural areas ,

have markedly reduced the usefulness of rural residence as

an indicator of economic or social condition .

Only a if any, individuals suggested that the appropri

ate approach to rural-poverty problems would be to combine

these strategies. The arguments were largely made in an

either -or framework .

Advocates of both of these approaches were evident at the

Structure Project meetings.

Farming no longer dominates rural life .

When farming was the dominant economic activity of rural

people, it was logical to view farm income-support policies

as a major tool to deal with rural poverty. After all, the in

comes of a large percentage of farm families fell below the

poverty level. By the 1960's, however, the logic of using

farm commodity programs to try to solve rural income prob

lems began to be questioned. Despite more and more

costly price- support programs, more than half of all farm

families remained in poverty in 1960. Moreover, rural non

farm poverty continued largely unabated, and these nonfarm

families made up over 65 percent of the rural poor.

When we looked anew at rural America after the experience

of the past decade, we could not help but be struck by the

magnitude of the changes that have transformed the rural

economy and rural communities in the United States. As

farm production and earnings have continued to become

more concentrated into fewer and larger units, the rural non

farm economy has grown rapidly and diversified in ways

that have had profound implications for farmers, especially

small-farm operators and their families ; for other rural resi

dents, and for rural communities.

The accompanying tables indicate how dramatic the

changes in the rural economy have been .

The failure of conventional agricultural policy to solve the ru

ral poverty problem and the large number of poor people in

rural areas led to a new round of thinking about rural-devel

opment policy.

Of the 13 million jobs created nationally between 1970 and

1977, more than 40 percent were located in nonmetropoli

tan areas, even though these areas held only about 35 per

cent of the population (Table 1 ) . Moreover, as we see from

Table 2, the rural population grew by almost 11 percent dur

ing this period, while the urban population grew by only 4.4

percent.

Two different views of what should be done emerged from

this rethinking. One group argued that the solution to rural

poverty was the promotion of a more vigorous rural nonfarm

economy that would create new jobs for the rural poor, in

cluding farmers and their families. This economic develop

ment was seen as an approach that would correct an unbal

anced growth pattern that was wasting rural-community

resources and reverse the migration from the countryside to

cities that was placing great strains on cities that could no

longer absorb more poor people.

This population growth represented a significant reversal for

rural areas. Three million more people moved out of rural

areas than moved into them in the sixties; there was net in

migration of 2.25 million persons into them from 1970

through 1976. That net in -migration probably reached 3 mil

lion by 1978. Reduced out-migration from farms, increased

numbers of persons deciding to retire in rural areas, growth

in longer-distance commuting to urban or suburban jobs,

and a strong preference for rural areas or small towns as a

place to live have all contributed to this growth .

31



Table 1 : Change in employment of persons 16 years and over by major industry group, 1970 to 77

Additional Employment 1970 to 77 Percent Distribution of Additional

Item (thousands) Employment

U.S. Metro Nonmetro U.S. Metro Nonmetro

Total, all industries 12,961 7,652 5.399 100.0 100.0 100.0

Agriculture, Forestry, Fisheries 207 39 168 1.6 0.5 3.1

Mining 113 59 54 0.9 0.8
1.0

Construction 456 141 314 3.5 1.9 5.8

Manufacturing 663 -217 880 5.1 -2.9 16.3

Transport, Communications, Public Utilities 580 270 310 4.5 3.6 5.7

Wholesale Trade 409 256 153 3.2 3.4 2.8

Retail Trade 2,789 1,818 979 21.5 24.0 18.1

Finance, Insurance and Real Estate 1,115 824 291 8.6 10.9 5.4

Business and Repair Services
763 578 185 5.9 7.6

3.4

Personal Services
291 93 198 2.2 1.2 3.7

Entertainment and Recreational Services 249 211 1.9 2.8 0.7

Professional and Related Services 4,637 3,066 1,571 35.8 40.5 29.1

Public Administration
687 430 257 5.3 5.7 4.8

Source : U.S. Dept. of Commerce, Current Population Reports, Special Studies, P-23, No. 75, Socialand Economic Characteristics ofthe Metropolitan

and Nonmetropolitan Population : 1977 and 1970, (Washington, D.C.: U.S.G.P.O. , Nov. 1978)
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Table 2: Regional population change, 1970 to 77

Population Growth or Decline 1970 Distribution of Growth by
Percent Change 1970 to 77

Item to 77 Residence

U.S. Metro Nonmetro U.S. Metro Nonmetro U.S. Metro Nonmetro

( thousands) (percent) (percent)

All Regions 12,747 6,049 6,698 6.4 4.4 10.7 100.0 100.0 100.0

Northeast 230 -933 1,162 0.5 -2.4 12.0 1.8 - 15.4 17.3

North Central 1,421 330 1,091 2.6 0.9 5.9 11.2 5.5 16.3

West 4,377 3,220 1,157 12.8 12.0 15.9 34.3 53.2 17.3

South 6,718 3,430 3,288 10.9 10.0 12.1 52.7 56.7 49.1

Source: U.S. Dept. of Commerce, Current Population Reports, Special Studies, P-23, No. 75, Socialand Economic Characteristics ofthe Metropolitan

and Nonmetropolitan Population : 1977 and 1970, (Washington, D.C.: U.S.G.P.O. , Nov. 1978)
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Table 3 : Selected demographic characteristics: Metropolitan and nonmetropolitan population, 1970 and 1977

1977 1970

Item

Metro Nonmetro Metro Nonmetro

Average age of family head 29.5 29.6 28.2 28.1

Percent of population white 85.4 89.5 86.8 89.8

Average family size 3.37 3.39 3.56 3.58

Percent high school graduates of pop . 25 Years

and Over 68.1 58.3 55.7 46.4

Percent with 4 years of college of pop . 25 years

and over 10.5 6.8 6.5 4.7

Median income ( 1976 dollars )

All regions 15,841 12,831 16,048 11,931

North and West 16,116 13,877 16,549 13,244

South 15,089 11,494 14,220 10,202

Percent of families below poverty 10.7 14.0 11.2 19.3

Percent of families with head employed 50–52

Weeks below Poverty 2.0 5.2 2.7 6.7

Percent of pop . 16 and over in labor force
76.7 73.6 77.6 72.3

Percent of women 16 and over in labor force 49.2 45.4 43.2 38.6

Percent of labor force unemployed 8.6 8.3 4.9 5.7

Source: U.S. Dept of Commerce, Current Population Reports, Special Studies , P-23, No. 75, Social and Economic Characteristics ofthe Metropolitan

and Nonmetropolitan Population: 1977 and 1970, (Washington, D.C.: U.S.G.P.O. , Nov. 1978)

Table 3. For example , median real income (adjusted for in

flation ) actually declined between 1970 and 1977 in metro

politan areas , while median real income rose in rural areas .

The significant movement of people into rural and small

town communities in the seventies has added to the diver

sity of rural pursuits. The largest groups of newcomers sup

plied professional services (29 percent), followed by those

working in wholesale or retail trade (21 percent) or manu

facturing ( 16 percent). Further, the order of employment in

the three leading categories for recent in -migrants is the re

verse of the order for these same categories among all non

metropolitan workers. The newcomers are less likely to go

into manufacturing and more likely to be involved in profes

sional services. This mirrors the trend in overall rural em

ployment during the seventies . Secondary industries such

as wholesale and retail trade, finance, insurance and real

estate , and services together accounted for over 60 percent

of all rural employment growth .

Rural families ' incomes remained, however, about 20 per

cent below those of urban families. The incidence of poverty

in the rural population has fallen dramatically, although rural

poverty still represents a disproportionate share of national

poverty. Unemployment, which grew in both settings, rose

less in the rural areas and was lower there in 1977 than in

urban areas (although rural unemployment may be under

stated because of measurement problems).

Behind those averages lies much diversity. Nearly 700

counties, significantly concentrated in the Great Plains and

Corn Belt, continue to have agriculture as a principal source

(20 percent or more) of personal income. Most of these

counties continued to lose population in the 1970's.

If we look more closely at the trends in Table 1 , one fact is

clear: agricultural employment growth played almost no role

in the recent rural economic revival . In this new rural eco

nomic environment, even those who live on farms are al

most as likely to work in nonagricultural jobs as to work on

the farm . Of the 3.3 million farm residents in the work force

in 1978, 44 percent were not employed in agriculture. The

growth of rural nonfarm job opportunities, and the combining

of farm and nonfarm pursuits has important implications for

the economic well-being of many small farmers.

More than 2 million rural families remained below the pov

erty level in 1978, and 7 percent of these were farm fami

lies . Neither rural development nor agricultural policies have

significantly improved the economic well-being of this group .

The impact of this economic transformation on the rural

economy is visible in the various characteristics depicted in
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Figure 2

Farm Population, 1920 to 1980
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40

Percent of total

80

Employment

The number of persons employed primarily in agriculture in

1979 was 3,297,000, about equally divided between farm

residents and those living off the farm . Persons self-em

ployed in agriculture - farm operators are mainly farm resi

dents . Of these 1,642,000 farm operators , about 1.1

million or two-thirds — lived on farms. The rest lived in

towns or nonfarm homes in the open country.
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Agricultural laborers were more likely to live off the farm and

commute to work. A sample survey of workers who indi

cated they worked at least one day on a farm during 1979

found 2.7 million persons in the hired farm work force. This

estimate does not account for undocumented aliens , al

though , in some regions and for some crops, illegal workers

might compose a majority of the hired work force. Total

hired farm employment currently is more or less stable , a

long-term decline apparently having ended in the seventies.
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Most farm workers are hired by the largest farms; two per

cent of the farms account for more than one- third of all

hired labor expenditures. But one in every five farms with

gross sales of $ 40,000 or less employs hired labor as well,

and these operations account for more than half of all

employers.

Source: U.S. Departments of Agriculture and Commerce .

The Farm Population

Before proceeding to what the changes in the connections

between the farmand rural economies might mean, it is

useful to take a closer look at the farm population itself.

When it was first enumerated separately in 1920, the farm

population totaled 32 million persons, or 30 percent of the

total population. It has declined almost continuously since,

at a pace that corresponds generally with a decline in the

number of farms. ( Figure 2)

Slightly more than one- third of the hired farm work force are

heads of households or single. More than three - fourths are

men or boys. Less than half of all farmworkers 25 years old

or older have completed high school, but more than half are

under 25 years old. Minority farmworkers as a group tend to

be significantly older, but the median age for the work force

as a whole is about 23 years.

Increased seasonal employment on cash grain farms, espe

cially in the Midwest, accounts for a trend in recent years

toward a younger hired agricultural work force .

In 1979, the most recent year forwhich final data are available ,

about 6.2 million persons were living on farms (Table 4) .

Put another way, only 1 out of every 33 persons — 3 percent

of the Nation's 220 million - resided on a farm .

That estimate is based on the 1978 definition of a farm : the

farm population consists of all persons living in rural territory

on places with sales of agricultural products totalling $ 1,000

or more a year.

This examination of the characteristics of the farm popula

tion and the agricultural work force in rural America leads to

some summary observations:

• The total population of the United States has more

than doubled since 1920, but the rural population has re

mained relatively constant in absolute numbers at 54 to 55

million for the last several decades. As a proportion of the

total, the rural population has, of course, declined , from

about 45 percent to about 25 percent today.

• The farm population over the same period has de

clined by 80 percent — that is, for every 10 persons in the

farm population in 1920 , there are now only two. But the

rate of decline appears to have slowed in the seventies.

The previous definition , in effect since 1959, included all

persons in rural areas on places of 10 acres or more with at

least $ 50 worth of agricultural- product sales, or places of

less than 10 acres with at least $ 250 worth of sales. Using

this earlier definition , the farm population in 1979 would be

an estimated 7.6 million persons. Changing the definition ,

therefore, reclassified about 1.3 million persons out of the

farm population.
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Table 4 : Selected population characteristics, 1920–79

Total Total

Rural Farm
Agricultural

Year resident
population

agricultural wage & salary

population
population

employmento workers

( Thousands)

Previous definitions

1920 105,711 51,553 31,974 NA NA

1930 122,755 54,042 30,529 NA NA

1940 132,166* 57,459 30,547 NA NA

1950 151,326 54,479 23,048 7,160 1,630

1960 179,323 54,054 15.635 5.458 * 1.762

1970 203.810 53,887 9,712 3,462 1,152

1971 206,219 NA 9,425 3,387 1,161

1972
208,219 NA 9,610 3,452 1,216

1973 209,859 NA 9,472 3,452 1,254

1974
211,389 NA 9,264 3,492 1,349

1975 213,051 NA 8,864 3,380 1,280

1976 214,680 NA 8,253 3,297 1,318

1977 216, 400 NA 7,806 3,244 1,330

1978 218,228 55,000 (est . ) 8,005
3.342 1,418

1979 220,099 55,000 ( est.) 7,553 3,297 1,413

Current definition

1978
218,228 55,000 ( est.) 6,501 3,342 1,418

1979 220,099 55,000 ( est.) 6,241 3,297 1,413

Source : U.S. Bureau of the Census , DecennialCensus of Population and Current Population Reports, U.S. Department of Labor, Bureau of Labor

Statistics .

NA = Not available

*Denotes first year Hawaii and Alaska included in the data .

a Estimate as of July 1 each year.

6 Persons outside urban areas in open country, on farms , and in places with a population less than 2,500 .

Current definition : Persons on places with at least $1,000 of agricultural sales . Previous definitions : Since 1960, persons on places of 10 acres

or more with at least $50 of agricultural sales and on places under 10 acres with at least $250 of agricultural sales . Prior to 1960, farm residence

was based essentially on self-identification of the respondent.

Sole or primary agricultural employment of persons 16 years old and older . The data are not strictly comparable over timebecause of definitional

changes. Data are annual averages.

e Persons 16 years old and older.
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Figure 3

Agricultural Counties, 1950

COUNTY TYPES

Agricultural counties. (At least

20 percent of labor and propri

etors ' income from farming .)

O Other counties.

Changing Links Between Farming and the Rural

Economy

Those various employment and demographic statistics make

clear that the connections between agriculture and rural

America have changed significantly over the last few

decades.

• The total agricultural labor force, regardless of resi

dence, has declined 60 percent, the largest decline being

among self-employed owner-operators . Hired farmworkers

have declined in numbers since 1950 by nearly 40 percent,

but the total was relatively stable in the seventies, actually

increasing slightly from its low point in 1970 .

• The out-migration of persons from agriculture over

the past 50 years was tremendous. One of the results is

that total farm -sector earnings are distributed among a

much smaller number of persons today; any comparison of

per capita incomes among various sectors of the economy

must take this into account.

One dramatic indication of the changed rural situation is

that, while more than 2,000 counties spread across virtually

the entire country had agriculture as a principal source of

personal income in 1950 ( Figure 3) , by the mid-1970's, as

already noted, there remained fewer than 700 such coun

ties , mainly in the Corn Belt and Great Plains (Figure 4 ) .

Accordingly, there was a significant decline in the number of

people living in areas with major dependence on agricultural

income - from nearly 25 percent of the U.S. population in

1950 to less than 4 percent in 1977.

36



Figure 4

Agricultural Counties, 1975-1977

COUNTY TYPES

me Agricultural counties . (At least

20 percent of labor and propri

etors' income from farming.)

Other counties .

these counties' citizens suffer from substandard housing ,

but their day- to -day access to urban -based services and

businesses is limited .

Agriculture has not disappeared in those formerly agricul

tural counties; rather, it has been replaced as a principal

component of economic activity by growth in the nonfarm

sector. For nonmetropolitan America as a whole, three ma

jor industries — manufacturing, wholesale and retailtrade,

and professional services — each now employ roughly twice

as many workers as agriculture.

The 673 counties which today continue to rely most heavily

on agriculture typically average about 11,000 residents

each , according to preliminary results of studies conducted

as a part of this project. In them , almost 78 percent of the

resident farmers regarded agriculture as their principal occu

pation, and more than half did not work off the farm . Ten

ancy is more common , and operators tend to be slightly

younger than the farmers in other rural counties . Farm own

ership by minorities is lowest in these counties . Not many of

On the whole , they are not poor counties. In the 1975-77

period , per capita income in the farming -dependent counties

was still 20 percent less than that in counties that had never

been farming areas , but that income had increased by 77.4

percent since 1969-71 , when it was 26.2 percent below the

urban areas. The per capita income in the rural counties

where farming accounts for a smaller share of the local

economy than in the 1950's fell about 4 percent behind the

farming -dependent counties during that 6 year interval, but

grain prices also set record highs during this period.
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The belief that a direct relationship exists between farming

and the health of the rural communities nearby has been

firmly held over the years and was voiced repeatedly at the

Structure Project meetings. There is evidence to support

this belief, and many groups have used it to argue in favor

of maintaining a large number of farms as a way to pre

serve the vitality of communities .

ducted studies in Missouri addressing the relationship be

tween farm organization and community vitality. They con

cluded that managers of nonfamily farms are less involved

in community social participation than are family farmers,

but there was no difference between managers and family

farmers in activities with a purely economic benefit.

Recently completed work, again in California, concluded

that the relationship between farm structure and the rural

community is more complex than has been suggested in the

35-year debate over farm sizes .

The problem with this argument is that , as we have seen ,

most rural communities no longer depend primarily on agri

culture to shape their futures . Even farm - dependent rural

communities do not exist in a vacuum . Many forces besides

those associated with agriculture play important roles in

changing them . Most prominent among these forces are

new methods of retailing, the mobility of an automotive/

trucking age, and new rural industries. Farm and nonfarm

rural citizens alike are affected by these factors , and most

of the changes these forces brought about would have oc

curred regardless of changes in farm structure.

While these studies are suggestive about the impact of farm

ownership and structure on rural community life , they do not

provide sufficient evidence to be definitive. The behavior of

owners , workers, and managers is influenced by many fac

tors , and our understanding of the relative importance of the

various elements, and the data available to achieve better

understanding, are still inadequate .

?

This is not to imply that farm structure has no impact on the

rural economy or community. The work that has been done

has shown generally that a change in the local pattern from

one of small farms to one of larger ones means greater re

gional income, while a pattern of more smallfarms means

greater regional employment. However, the magnitude of

these impacts was found to be small .

Part- time Farmers

We have seen how the forces of change in the United

States since World War II have meant, among other things,

that " rural" and " farm " no longer mean essentially the same

thing, and that the relative importance of agriculture to the

rural economy has shifted measureably, even though nearly

700 counties continue to depend significantly on farming.

Another very interesting research finding, however, is that

the significance of the local structure of agriculture for rural

development is not so much in farm sizes but how the farms

are organized. That is , rural communities appear to be af

fected by whether farms are owned, operated, and man

aged by a family or whether these three economic functions

are separated and undertaken by different groups of individ

uals , such as an absent owner, hired workers, and a resi

dent manager.

One development of recent decades in rural America — part

time farming deserves particular attention because of its

implications for the rural economy and the implications it

might hold for the structure of agriculture in the years

ahead.

Part-time farming has apparently developed as a permanent

institution, with a different character than the one attributed

to it in years past. It was widely believed during the 1950's

and 1960's that part- time farming was a byproduct of the

rapid changes taking place in agriculture a transition for

persons either entering full-time agriculture or leaving it.

Walter Goldschmidt's examination 40 years ago of Arvin

and Dinuba, two towns in California's San Joaquin Valley,

analyzed the impacts of family versus industrialized agricul

ture. Goldschmidt's central hypothesis was that the key fac

tor influencing community development was the percentage

of hired workers in the farm -occupation mix : the higher the

proportion, the lower the quality of life in the commmunity.

His work supported the hypothesis . In addition to the effects

of a less-stable population in Arvin , where hired workers

were greater in number, the owners of industrialized farms

around Arvin generally lived elsewhere , with rents and re

turns to capital investment diverted from the community.

The conventional wisdom has maintained that some produc

ers sought off -farm work to secure the money to meet such

farm -related goals as buying more land and equipment or

paying off existing debts, while other such producers

worked temporarily off the farm to gain the skills needed to

leave agriculture for another type of work . However, our re

view of the research on structural issues found more recent

evidence that a significant number of the part-time farms

are not in a state of transition or under economic stress but

are stable operations maintained by reasonably prosperous

individuals .Goldschmidt's research remains the most detailed of any

done on these questions . In 1977 , the Small Farm Viability

Project conducted a follow-up to the Arvin -Dinuba study .

This group found that Goldschmidt's basic findings were still

valid . Meanwhile , William D. Heffernan and others con
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Much of the new off-farm work is permanent . Studies in the

last two years in Kentucky and Illinois found that a majority

of those working off the farm did so to increase family in

come, but not for reinvestment in the farm or with plans to

entirely give up farming.

The stability offered by part -time farming could be a buffer

against further concentration in farmland ownership . In addi

tion , the increased income provided by combining farm and

nonfarm jobs affords a way out of poverty for families on

many small- and medium - sized farms.

Conclusions

The incomes of rural people and the economies of rural

areas are each year becoming less affected by changes in

farm prices and incomes from farm sources. The economic

health of many rural areas is increasingly linked to the per

formance of the general economy. This is a reversal of the

situation existing when farm commodity policies were first

developed 50 years ago ; today, farm policies and rural poli

cies are no longer synonymous . This does not mean there

is no longer any link at all.

Clearly, the incomes of many people living on places still

defined as farms are more dependent on rural nonfarm de

velopment and policy than on farm policy. That is , the avail

ability of nonagricultural employment is important to farm

families in achieving the income necessary for an adequate

standard of living . Furthermore , for some people establish

ing themselves in farming, off-farm activity may be a way to

obtain the resources necessary to farm . Thus , rural devel

opment and policy today are of fundamental importance to

the incomes of many farm operations and an important

means to retain diversity in farm sizes and situations .
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We have also seen that nearly 700 counties do still have a

particularly large stake in agricultural policy today . Well over

40 percent of the direct income-support payments from farm

programs went to farmers in those counties in 1978. Be

cause these counties continue to specialize in agriculture ,

most have not shared in the rural population growth of the

seventies . They continue to be unable to develop new em

ployment opportunities rapidly enough to offset disappearing

opportunities in local agriculture . These counties do not

have large concentrations of poverty, substandard housing ,

or other distress . However , access to urban-based services

is a serious problem for residents in many of these areas .

Finally, it is important to recognize that farming and non

farming activities are compatible and, in fact, highly comple

mentary for many people. The challenge for Government

policy is to devise, first, rural-development policies that help

families improve returns from their nonfarm activities and ,

second, devise farm policies which , at a minimum , do not

hinder the farm activities of families farming part -time.

Bh. per fornire
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Existing policies and programs were founded on premises

no longer supportable; they were designed to address prob

lems that might no longer exist .

While much closer global food supply-demand balances

were signaling the end by 1980 of 60 years of chronic sur

pluses of farm commodities in this country, and while rural

America was diversifying its economic base, away from a

dependence on agriculture, other pervasive forces were fun

damentally and irreversibly altering the economic , techno

logical, and institutional character of the farm sector.

Existing policies do not fully address new kinds of problems

that a markedly changed farm sector will encounter in the

new global and domestic economic settings described in the

previous chapters.

By the late 1960's , observers were becoming aware of the

cumulative significance of a number of the trends . The im

mediate short-supply crisis of the early 1970's diverted at

tention away from those trends, but they persisted . The

structural changes they brought to agriculture could no

longer be ignored by the late 1970's .

Because of the greatly changed mix of farm firms and their

economic characteristics, continuation of past programs and

policies will likely contribute to further concentration of eco

nomic power, inflation in land prices , and unwise use of re

sources, without apparent benefit to the rest of society.

The emergence of the American Agriculture Movement and

tractors on the U.S. Capitol Mall grabbed the public's atten

tion and generated a host of questions about who those

farmers were and why they were having problems— espe

cially since news accounts of those demonstrations re

vealed that many participants controlled large acreages of

farmland and had assets and net worths undreamed of by

the average citizen .

In this chapter , the available data and findings from recent

research are used to develop a profile of American agricul

ture today — its farms, people, resources , financial condition,

and economic performance — in a way that reveals the sig

nificance of the changes for future public policy. Some of

the implications are drawn at the end of the chapter.

The Farms and Their Characteristics

Perhaps the best-known characteristics of the farm sector

are that the total number of farms has declined over time

and the average size has increased (Figure 5) .

A number of factors converged at the same time to compel

a hard look at the status of the farm sector. At the Depart

ment of Agriculture, research was already in progress,

aimed at providing clearer understanding of the structural

changes taking place in the farm sector and in the links be

tween agriculture and other firms and persons in rural

America. Many of these findings have been submitted in an

nual reports to the Congress on the status of the family

farm .

Those parallel changes have been the most visible manifes

tations of the forces affecting agriculture . Primary among

those forces are the technological innovations that permitted

economic efficiencies and higher incomes , attainable only

by farms growing larger. A result was an excess of labor fol

lowed by emigration from farming.

The first results of the research efforts brought to the

public's attention the significance and pervasiveness of

changes that had already taken place : farm production and

landownership are now highly concentrated in a relatively

few hands ; hundreds of thousands of very small farms con

tribute little to total production, but their owners are no

longer poor; many large farms are heavy users of borrowed

capital and increasingly vulnerable to an instability in com

modity prices, and , by and large, investments and resources

in commercial agriculture are earning rates of return com

petitive with other investments .

The decline in total farm numbers is also the most likely sta

tistic to be used in discussions of general policy issues ,

such as what some believe to be the demise of the family

farm . Yet , this statistic , while making a point about what has

occurred , conceals much more than it reveals about the

farm sector today. This section attempts to look behind the

total numbers to the sizes , types , locations , and income and

wealth characteristics of the farms remaining today.

But when researchers began to look behind the national-av

erage statistics, to seek causes for and better explanations

of the changes, many began to fully grasp the significance

of what was happening to the farm sector and the implica

tions for the continued usefulness — indeed, the appropriate

ness oflongstanding farm policies.
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Figure 5

Number and Average Size of Farms

Millions Acres

7007

Farm Size

The size distribution of those farms, or the proportion of the

farms in each size category, provides additional insight into

their characteristics. Shown by value of sales (economic

class ), the distribution is far from " normal" —that is, an

equal proportion of farms of varying sizes both above and

below the mean size . It is , in fact , highly skewed toward the

smaller sizes ; there are many more farms below the mean

size than above it .
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But when we consider the contribution of farms in each size

category to the total value of all food and fiber production,

we see (Table 5) that the relatively numerous smaller farms

contribute proportionally much less to total production. For

example :

• Farms below $ 5,000 in sales constitute 44 percent of

all farms , but contribute only 2 percent of the total sales .

• Farms with $ 5,000 to $ 40,000 in sales are 34 per

cent of the total number of farms and represent 16 percent

of production , by value.
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Sources: Average size of farms 1920-50 from 1964 Census of Agriculture .

All other data from Crop Reporting Board , USDA.

Farm Numbers

Any discussion of farm numbers and sizes today is impor

tantly conditioned by definitions , perhaps more so than

when there were several millions of farms regardless of how

defined . The most widely used source of farm numbers is

the every- five -year agricultural census of the Department of

Commerce. The census reports two definitions of a farm :

the new official one adopted in 1978, and the former one,

which is continued in use for continuity of the data series .

(The old definition is used here because it is more consist

ent with other data presented .) The most recently available

comprehensive estimates are from the 1974 census ; com

plete data from the 1978 census had not been released

when this report was written .

Together those two size categories represent 78 percent of

all farms , but only 18 percent of sales . On the other hand ,

• Farms with $ 40,000 to $ 100,000 in sales are 15 per

cent of all farms and have 25 percent of the total sales.

Farms with sales above $ 100,000 are 7.1 percent of

the farms and have 56 percent of the total sales.

• The 64,000 farms with sales of more than $200,000

a year constitute 2.4 percent of all farms but 39.3 percent of

the total sales. (The 1978 Census of Agriculture counted

81,000 in this category .)

• Farms with more than $ 1 million in sales comprised

0.26 percent of the farms in 1978 but 19.9 percent of the

sales .

Looked at yet another way, the 2.08 million farms with 1978

sales under $ 40,000 averaged $10,379 in sales, but the

64,000 with sales above $ 200,000 averaged $ 711,141

each. Lumping all farms together, the national average

sales were $ 43,328.

The other source of farm numbers is the Department of Ag

riculture . Its estimates are derived using the census counts

as benchmarks for extrapolation, with modifications as sug

gested by other information . The Department's estimates

for 1978 are shown in Table 5 .

The new definition of a farm is more restrictive , counting a

place as a farm only if it has product sales of $ 1,000 or

more , regardless of acreage . This definitional change af

fected only the number of farms in the smallest-sized cate

gory (sales less than $2,500) . The number in this category

was reduced by about 302,000 (to 609,000) reducing the to

tal number of farms in 1978 to 2,370,000. Thus, the total

number of farms in the United States is 2.67 or 2.37 million ,

depending upon the definition used. (The 1978 Census of

Agriculture reported 2.48 million farms under the new

definition . )

The concentration of production into a relatively small num

ber of larger farms is obvious . These data also suggest that

there would be many more economically disadvantaged

farm families (and many below the poverty line) on the

smaller farms if farming were the sole or even the primary

source of income . A farm that grosses only $40,000 , for ex

ample , even with the best of management, is unlikely to

provide a net income to the operator and family that would

be considered adequate today, much less near the national

median income of $ 17,640 (in 1978) . On many of the

smaller farms, however, the income is supplemented by a

larger amount of income from off- farm sources.
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Value of Sales Off -Farm Income

Dollars ( Mil . ) PercentDollars ( Mil . ) Percent

Table 5: Farm numbers and average sizes, 1978

Size by
Farms

Value of Sales Number (000 ) Percent

Less than 2,500 911 34.1

2,500 - 4,999 275 10.3

5,000 - 9,999 281 10.5

10,000 19,999 294 11.0

20,000 39,999 323 12.1

40,000 99,999 398 14.9

100,000 - 199,999 126

Over 200,000 64 2.4

Total 2,672 100.0

Source: ESS/USDA. ( 1959 Definition of " Farm ")

* Off-farm income is calculated for farms of $ 100,000 in sales and over.

1,056

1,289

2,580

5,259

11,406

28,962

19,708

45,413

115,773

0.9

1.1

2.2

4.6

9.9

25.0

17.0

39.3

100.0

15,760

4,506

3,814

2,980

2,520

2,670

2,029

46.0

13.1

11.1

8.7

7.4

7.8

4.7 5.92

34,279 100.0

Land

Million Acres Percent of Total

Table 6: Number of farms and land in farms by acre size, 1978

Farms

Acres

Number Percent of Total

Less than 10 215,674 8.7

10 - 49 475,815 19.2

50 – 179 814,371 32.8

180 - 499 596,482 24.0

500 - 999 215,150 8.7

1,000 - 1,999 98,602

2,000 or more 63,772 2.6

Total 2,479.866 100.0

1.1

14.3

93.7

202.8

161.4

147.9

409.9

1,031.1

.1

1.4

9.1

19.7

15.6

14.3

39.8

100.0

4.0

Source : Adapted from the 1978 Census of Agriculture .

Acreage

An examination of farms by acreage size is also revealing.

The total land in farms, about 1.031 billion acres, was dis

tributed across the 2.5 million farms enumerated in prelimi

nary returns from the 1978 census as shown in Table 6. In

terestingly, 61 percent of the farms had less than 180 acres ,

the next largest one - fourth of the farms had between 180

and 500 acres, and the largest 15 percent of the farms had

more than 500 acres.

Farm Income

A central consideration in farm policy traditionally has been

the level of income in the farm sector. That issue merits fur

ther examination from two perspectives: the economic well

being of farm people, and the sustained economic viability

of farm businesses . Are total incomes of farm people below

a socially acceptable norm ? Are the rates of return to in

vestments in farm businesses sufficient for continued

survival ?

In terms of acres controlled , the farmland acreage , like

sales and production, is controlled by relatively few of the

largest farms— 6.6 percent of the farms encompass 54.1

percent of the land in farms.

The economic well-being of farm people is examined first,2

while the issues related to farms as businesses will be

looked at later in this chapter.

The net income from farming varies widely across the var

ious sizes of farms. It is , of course , quite small on the small

est farms. If many of the smallest places counted as farms

had to rely solely on farm income for their livelihood, as was

once the case , a significant problem of widespread low in

comes within the farming community would be evident .
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Net farm income increases as farm size increases, and it is

not until a farm achieves around $ 40,000 in gross sales that

farm income alone begins to approach an amount consid

ered adequate for an acceptable standard of living.

It should also be noted that, while those with sales under

$ 5,000 can reach the national median income with their off

farm earnings, the farmers in the middle- $ 5,000 to $40 ,

000 in sales - cannot, on the average, reach median income

with either farm or off-farm earnings alone.

On farms beyond that size, the level of net farm income,

from the point of view of personal well-being, is not sub

standard in relation to most others in our society.

These disparities in net farm income among sales - size

classes have increased over the last two decades. The larg

est farms (over $ 100,000 in gross sales) in 1960 amounted

to 0.6 percent of all farms and earned 6.4 percent of the net

income. By 1978, this group comprised 7 percent of all

farms and had 36 percent of the net farm income. At the

same time, the proportion of net farm income received by

the smallest farms (under $ 2,500 in sales) steadily dropped

from 13.4 to 5.9 percent of the total.

Several questions about farm families' income patterns need

to be answered for both a fully definitive portrait of the sec

tor and effective policy based on such a portrait: Are many

of these smaller farms really rural residences only ? Is the

income from wages or salaries earned by the household

head , who claims an occupation other than farming ? Or do

the spouse or other family members earn this income in

supplementary employment? More information about the

sources of the nonfarm income and the regional variations

in the availability of nonfarm jobs could be especially reveal

ing for policy purposes, if it provided insights about the moti

vation and aspirations of people living on the smaller farms.

It is now widely recognized that examining only the average

income of farm -operator families from farm sources gives a

misleading indication of the well-being of farm families.

Special studies were conducted to provide contemporary

data of this nature on the smaller farms. Unfortunately,

these surveys were not completed in time for this summary ,

so little definitive information on such questions can be pre

sented. However, some insights can be gained from studies

with data from varying time periods.

As we learned in the last section , the significant incidence

of off-farm income earned by farm families is a relatively

new phenomenon, having grown rapidly in the last two dec

ades. Today, in the aggregate, nonfarm income earned by

farm families exceeds what they earn from farming. Includ

< ing income from all sources, the average net income per

farm operator family in 1978 was almost $ 23,000—30 per

cent more than the national median family income, and 132

percent more than the average income from farm sources

($ 9,809) alone.

One that examined family incomes in 1973 focused on the

level, sources, and distribution of income for families with

farm income.. Four groups of rural people were examined :

low -income farm -operator households, households associ

ated with small farms, households dependent solely on

farming, and households dependent primarily on off -farm

income.

Off-farm income is of greater importance, exceeding farm

income by several times, among those farms with sales un

der $ 20,000. (Table 7) . Off -farm income declines as a pro

portion of farm income as the size of farm increases — from

being 10 times greater than farm income for the smaller

size class to only one -fifth of farm income for the largest

farms.

The addition of nonfarm income has contributed to a much

more equal distribution of total income among farm families

( Figure 6) and between farm families and the rest of the

population. This underscores the close link between the

economic well-being of a majority of farm families and the

nonfarm economy, a link growing stronger as time pro

gresses . When total income is compared with the median

income of the total population , only farms with sales be

tween $ 5,000 and $ 20,000 are slightly below that standard .

These size categories are somewhat " in between , " with in

sufficient off-farm income to live on and not selling enough

to achieve adequate farm incomes.

This research revealed that:

• Only 1 in 12 farm families depended entirely on farm

ing for income. Of the others, almost 8 in 10 had income

from wages and salaries, the most important source of non

farm income. And, generally, as total family income rose ,

the portion of total income from wages and salaries, rather

than farming alone, rose , except at the higher income

levels.

• Farm families reporting farm profits had a signifi

cantly higher average total income than families reporting

farm losses. Farm losses reported were smalland fre

quently reported by younger operators, who had higher

wage-and -salary earnings and less total income from non

work sources, such as dividends, rents , and royalties.

• Regional differences in incomes were associated with

nonfarm job opportunities and farm -household characteris

tics. Most low - income farm families were in the South and

associated with the older farm households. The absence of

a full- time wage earner in the household contributed to the

low -income problem . Households reporting only farm in

come had a much higher probability of being in the low -in
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1975-78

91

Table 7 : Off -farm income per farm operator family as a percentage of net farm income, 1960–78

Sales class ($) 1960-64 1965-69 1970–74

Less than - 2,500 408 646 857

2,500 - 4,999 128 261 472

5,000 - 9,999 68 130 217

10,000 - 19,999 31 54

20,000 - 39,999 24 30 38

40,000 and over
17 22

40,000 - 99,999 NA 23 21

100,000 and over NA 14

All Farms 89 115 104

Source: Adapted from Farm Income Statistics, U.S. Department of Agriculture.

NA = Not available .

1,006

902

423

174

66

25

30

21

17

20

141

come category than did households reporting income from

both farm and non -farm sources .

• Small farms and low - income households are not syn

onymous. Except for the households with farm income only,

low farm income per se was not the sole cause of poverty.

• Families with only farm income had average farm

product sales almost four times as great as those families

who had farm and nonfarm income.

• About 301,000 , or 10.6 percent of the farm families,

were below the poverty threshold , with the greatest concen

tration occurring in the South . (For the population as a

whole today, an estimated 11.4 percent live in poverty .)

Figure 6

Income per Farm Operator Family,

By Farm Size, 1978

Sales Percent National median

class of farms family income ( $ 17,640)

Under

$ 2,500
34.1

2,500

4,999
10.3

5,000
10.5

9,999

10,000
11.0

19,999

20,000
12.1

39,999

Non-farm income

40,000
14.9

99,999 Net farm income

100,000 7.1
and over

An examination of average total current annual income per

farm across the sector as a whole must conclude that the

incomes of most farm people are no longer " low " by any

reasonable standard. This does not mean there are no farm

families with low incomes or no remaining poverty, ob

viously. But low income and poverty seem associated with

particular circumstances and geographic regions and are

not pervasive across the entire farm sector, as was once

the case . All farms

0 10 20 50 60 7030 40

Income ( $ 1,000)

While policies designed to improve farm income would ben

efit all farm operators to some extent, the benefits and im

pacts on household income would vary directly according to

the reliance of the household upon farm income and to the

size of the farm operation .

Source: ESSIUSDA.

It is clear, for example , that policies designed to increase

commodity prices to enhance farm incomes will be of little

benefit to the 1.8 million farms with sales less than $20,000.

This is borne out by studies of the distribution of farm -pro

gram benefits , which reveal that the greatest proportion of

the benefits accrue to the larger farmers — those with the

greatest volume of production , hence the greater farm

incomes.
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Table 8 : Characteristics of the Nation's largest farms, 1978

Farms Gross Sales

Number Percent Amount ( Bil . $) Percent

Categories

( $ 1,000 gross sales)

200 - 299

300 - 499

500 - 699

700 - 999

1,000 - 4,000

5,000 - 9,999

Over 10,000

Total

39,303

23,911

7,408

4,395

5,464

456

370

81.307

1.59

.96

.30

.18

.22

.02

.02

3.29

9.4

9.0

4.3

3.6

10.0

3.1

8.5

47.9

8.71

8.28

3.97

3.33

9.21

2.83

7.85

44.18

Averages Per Farm

Acres Sales ($)

1,643 240,223

2,538 375,335

3,438 581,533

4,220 822,869

5,987 1,828,183

10,673 6,731,842

8,046 23,007,885

2,581 589.278

Source : Preliminary data from the 1978 Census of Agriculture.

Table 9: Farms with over $ 40,000 in sales, by type, 1974

Farms

This recent research : found that , of all direct income-support

payments, the smallest 50 percent of farmers by Normal

Crop Acreage received 9.7 percent of the 1978 programs'

payments . The largest 10 percent of the recipients (about 3

percent of the farms) received 46 percent of the funds (and

more than half of the wheat and cotton payments). The na

tional average payment was $2,373 . Averages varied by

acreage size from $ 852 for places under 220 acres, to

$ 14,234 to those with 1,000 to 1,500 acres, to $ 36,005 for

those with more than 2,500 acres.

Major Categories of Farms

The diversityof farm sizes and incomes suggests that future

agricultural policies will need to be based on more careful

identification of problems and correct delineation of the

subgroups of farms that each policy is to treat. At least

three and perhaps four types of farms can be seen to have

enough common characteristics to be grouped into major

categories.

Type

Cash grain

Cotton

Sugar, peanuts, potatoes, etc.

Dairy

Poultry, eggs

Horticultural

Livestock

Tobacco

Vegetable & melon

Fruit & tree nut

General crop farms

Animal specialty

General livestock farms

Not classified

Total

Number

179,701

9,500

22,966

78,083

32,537

6,578

100,036

8,886

6,000

13,769

11,566

1,703

4,518

1,066

Percent

37.7

2.0

4.8

16.4

6.8

1.4

21.0

1.9

1.3

2.9

2.4

0.4

0.9

0.2

476,909 100.0

Source: 1974 Census of Agriculture

First are the places with little production and relatively high

off -farm incomes. These may be simply rural residences

and hobby farms. At a minimum , the smallest size category

(under $ 2,500 sales) would be included here, and probably

the next size category , with sales between $ 2,500 and $ 5 ,

000, could be included as well. This group, which might be

labeled "rural farm residences,” would encompass 44.4 per

cent of all places counted as farms today.

A second group, which could be called " small farms , ” might

include the next three sales classes, up to $ 40,000 in sales .

Most of these farms produce too little to be able to rely fully

or primarily on farming for a livelihood and must depend on

supplemental, nonfarm incomebut to a lesser extent than

do the smallest farms.

Farms in the third category we might call " primary farms."

They are those that generate more than $ 40,000 in gross

sales and their operators depend primarily upon farming for

their incomes. Since they produce most of the Nation's food

and fiber, the actions of these farmers largely determine the

effectiveness of commodity programs, including the grain -re

serve program . Their managerial decisions also are signifi

cant causes of structural change in the farm sector.

These farms, and perhaps the middle group as well, are the

ones of major interest for commodity policy. But this cate

gory of primary farms actually can be divided into two

equally important categories — from $ 40,000 to $ 200,000 in

sales , and those with sales above $ 200,000 a year. Prelimi
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All farms

Table 10 : Distribution of farms and agricultural product sales, by type of farm , 1974

Less than $40,000 sales More than $ 40,000 sales

Type of farm
Percent Percent

Number Percent of total Number Percent of total

sales sales

Cash grain
400,024 69.0 25.9 179,506 31.0 74.1

Cotton 18,848 68.6 14.4 8,622 31.4 85.6

Horticulture 7,130 62.5 8.0 4,286 37.5 92.0

Livestock
392,059 79.7 19.8 99,800 20.3 80.2

Dairy 116,777 60.2 27.8 77,084 39.8 72.2

Poultry and eggs 9,500 23.4 3.3 31,163 76.6 96.7

Sugar , peanuts , potatoes,

etc. 43,626 66.8 0.9 21,641 33.2 99.1

Tobacco 74,796 89.5 55.8 8,762 10.5 44.2

Vegetable and melon 4,536 56.2 4.2 3,529 43.8 95.8

Fruit and tree nut 31,372 71.8 16.9 12,346 28.2 83.1

General crop farms 15,514 72.4 32.4 5,910 27.6 67.6

General livestock farms 2,147 59.1 24.8 1,487 40.9 75.2

Total of above* 1,116,329 71.1 21.1 454,136 28.9 78.8

Source: ESS/USDA.

* These figures may vary somewhat from similar aggregate data ; the difference is due to disclosure problems .

Number Total sales

( $ 1,000 )

579,0 23,548,215

27,470 1,724,981

11,416 1,165,140

491,859 22,054,665

193,861 9,623,312

40,663 5,999,795

65,267 5,185.796

83,558 1,528,268

8,065 1,564.748

43,718 2,561,219

21,424 812,808

3,634 168,656

1,570,465 75,937,603

nary data from the 1978 Census of Agriculture provide a

useful overview of the 81,000 largest farms (Table 8) . The

most striking feature of these farms is their sheer size .

These 3.3 percent of the farms produced 44 percent of the

total sales . Over 6,000 of these farms had sales in excess

of one million dollars each .

farms ( grains, cotton , sugar, tobacco, and general crop )

make up 48.8 percent ; and horticultural and various other

miscellaneous types constitute the remaining 5.8 percent

(Table 9) .

This latter 0.26 percent of all farms produced 19.9 percent

of the gross sales— $ 21.6 billion — for average sales of $3.4

million per farm , on a land base exceeding 8,000 acres

each ( Table 8) .

Dairy farms, the only livestock category with a direct price

support program , alone comprise 16.4 percent. Cash grain

and cotton farms, those for which the major crop commodity

programs have been operated for more than half a century,

are 39.7 percent of the total number of farms in this

category.

Primary Farms

The 1974 census counted 476,909 farms with gross sales

of at least $ 40,000. (This number increased to 588,000 in

1978) . These farms accounted for 78.4 percent of total out

put in 1974 and likely account for a much larger share to

day. What do these farms produce , and how viable are

they ?

The contribution to total sales by size of farms within each

of these types is further revealing. As expected, production

is concentrated : a relatively small number of producers ac

count for a much larger proportion of total production (Table

10) . Concentration varies by types from the larger sugar ,

peanuts , and related farms , which produce virtually all the

given commodity, to tobacco growing, where the larger

farms produce 44 percent of the output. Among grain farms,

the larger farms (31 percent of the cash grain farms with

over $ 40,000 sales, but only 7.3 percent of all farms) make

74.1 percent of total sales .

The Bureau of the Census classifies farms by type based

on the Standard Industrial Classification (SIC ) codes of the

Department of Commerce. These codes classify a farm ac

cording to the commodity that accounts for more than 50

percent of its gross sales. Thirteen major farm types are de

lineated by the Census Bureau .

Of farms grossing over $ 40,000 in sales , livestock farms

including dairy, poultry, animal specialty, and general live

stock - account for 45.4 percent of the total number. Crop
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State Cotton

Table 11 : Grain and cotton farms with over $ 40,000 in sales, by state, 1974

State Wheat State Corn / soybeans

Kansas 12,957 Illinois 26,328

North Dakota 10,952 lowa 23,446

Washington 3,447 Nebraska 11,513

Montana 4,209 Indiana 11,271

Oklahoma 3,909 Ohio 7,362

Total 35,474 Total 79,920

Texas

California

Arkansas

Arizona

Mississippi

Total

2,250

1,148

933

620

1,953

6,934

Source: 1974 Census of Agriculture
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Table 12 : Average characteristics of cash grain and cotton farms with over $ 40,000 in gross sales in predominant

wheat, corn /soybean, and cotton-producing States, 1974

Item Wheat Corn /Soybean Cotton

(Number)

Farms
35,474 79,920 6,934

(Acres)

Land inventory:

Acres operated 1,728 565 1,254

Cropland acres 1,199 475 982

Acres harvested 802 431 801

Cropland not harvested 397 44 181

Pasture, range & woodland
490 74 221

Other land 39 16 51

Tenure

Acres owned & operated 940 241 634

Acres rented in 839 337 696

Acres rented out 13

Crop enterprises:

Wheat
540 38

Corn 40 213 4

Soybeans 15 148 109

Other grains 51 72

Hay & fieldseeds 52 16 34

Other crops 102 3

Cotton
509

(Dollars )

Value of sales:

Grain 77,414 74,630 30,806

Fieldseeds and hay 1,770 445 8,492

Other field crops
1,629 302 2,538

Vegetables 224 2,808

Fruit
3 8 900

Other crops 820 619 134,078

Livestock 10,090 11.865 3,488

Total 91,742 88,093
183,110

76

40

11

35

16

Source: 1974 Census of Agriculture.
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Table 13: Average financial characteristics of cash grain and cotton farms with over $ 40,000 in gross sales in

predominant wheat, corn /soybean , and cotton -producing States, 1974

Wheat Corn /Soybean
Cotton

(Dollars)

Balance sheet

Assets 318,310 255 , 158 433,180

Debt 37,609 30,555 71,907

Equity 280,701 224,603 361,273

Percent equity 88.2 88.0 83.4

Current income

Gross receipts 91,661 88,095 183,111

Total expenses 56,329 53,038 147,899

Net income to equity 35,332 35,057 35,212

Other income

Net farm related
1,278 2,759 3,289

Nonfarm 2,708 2,761 4,178

Total 3,986 5,520 7,467

Total income ( all sources) 39,318 40,577 42,679

Total income ( farm sources) 36,610 37,816 38,501

Real estate asset appreciation 16,582 9,244 - 14,967

(Percent)

Returns to equity from :

Annual farm income 13.04 16.84 10.66

Real capital gains
5.91 4.12 - 4.14

Total 18.95 20.96 6.52

Source: Calculated from 1974 Census of Agriculture data .

Note: The financial characteristics were determined in the following manner: Gross receipts are equal to total market value of agricultural products

sold . Total expenses were calculated weighting the average variable costs for farms with gross sales of more than $ 100,000 with those of farms

having gross sales of $ 40,000 to $ 100,000. Wheat farms were those classified by the Census of Agriculture as cash grain farms in the predominant

wheat growing states of Kansas, North Dakota , Washington, Montana, and Oklahoma; corn /soybean farms were cash grain farms in the predominant

corn /soybean states of Illinois, Iowa, Nebraska, Indiana, and Ohio; and cotton farms were listed as cotton farms in Texas, California , Arkansas,

Arizona, and Mississippi. Total variable costs include cash rent, taxes, interest, depreciation, as well as the customary cash items. In addition , a

management charge, representing five percent of total sales and a labor charge calculated from crop production budgets were included . Returns

to equity were calculated by taking the ratio of total income from farm sources to equity and the ratio of real estate asset appreciation to equity .

To delineate a set of primary grain farms for analysis one

must identify the specific grain crops produced. The census

data do not permit such an identification directly, so this

must be done indirectly. One way is to identify the major

grain -producing States by type of grain produced (from cen

sus acreage data ) and assume that farms in these States

produce these grains. Using this procedure, 115,394 pri

mary grain farms were found in the five major wheat- and

corn - producing States, with the remaining 64,112 primary

grain farms spread throughout the United States (Table 11 ) .

returns have been computed and compared to the

operator's average equity in the farm business to show the

average financial situations of these farms (Table 13) . Re

turns vary by State , but total rates of return are comparable

to returns in the nonfarm economy in 1974. Likewise, total

income (farm and nonfarm ) accruing to farm operator fami

lies is comparable to the median family income for 1974 .

Again , these are average situations . The average amount of

operator equity in these farm businesses is large, and cash

flow requirements are much less stringent than for a renter

or beginning farmer who is more likely to have a much

smaller equity.

Having identified these farms, some notion of the nature of

these farming operations can be obtained by looking at av

erages for these farms (Table 12 ; and, again , recognizing

the limitations of averages in the diverse agriculture of to

day). Using census data, current income and capital- gains
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The averages also conceal some of the circumstances that

drive structural change. A farmer owning 1,000 acres of

prime midwestern farmland that was purchased 20 or even

10 years ago, for example, not only has obtained large

gains in net worth (which can be used as loan collateral) ,

but also has lower cash obligations to be met out of annual

receipts . That large equity and cash flow can be used to

outbid other would -be purchasers of nearby land for sale .

As explained in Part II of this report, the Federal income tax

laws also work to reduce the real cost of such investments

to high -income producers, increasing their competitive

strength .

Rates of Return for the Farm Sector

The Department of Agriculture has sufficient data to com

pute returns to the farm sector back to 1940. Estimates

have been calculated for the rate of the return to equity (the

current market value of assets, minus the outstanding debt)

in agricultural production assets from current income ( gross

receipts minus production expenses, including interest paid ,

operator and family labor, and asset appreciation ) (Table

14). Several observations and references may be drawn

from these estimates :

• Higher returns in the form of current incomes during

the forties reflect the high commodity prices resulting from

wartime conditions. Total returns were relatively stable

through the fifties and sixties. The seventies boom is re

flected in both current income and capital returns.

• The return in the form of capital gains reflects mainly

increases in the value of the largest production asset, land .

These returns were relatively stable through the immediate

post-World War II decade and the sixties, but then in

creased rapidly , reflecting the rapid escalation in land prices

that began after 1972 .

• The average total return to equity is appreciably

higher for the seventies than in the previous three decades

( excluding the war years of the early forties ).

The Economic Viability of Farm Businesses

The economic viability of farm businesses is important to

farm policy and to any study of the structure of agriculture

because it influences the motivations of firms , whether capi

tal and other resources will be attracted to the sector and

under what circumstances , the technological progressive

ness of the sector, the responses of individual firms and the

overall sector to economic conditions, their resiliency under

adverse conditions, and which firms will survive at the ex

pense of others .

In the long run , the economic health of the sector deter

mines its productive capacity and thus the supply and cost

of food. The distributive characteristics of that health will

also play a role in determining the eventual structural char

acteristics of the farm sector. In the short run , the issue is

one of capability to adjust to immediate economic condi

tions, such as volatile demand and the resulting wide

swings in prices and incomes.

Total returns to agriculture have increased markedly in the

seventies, yet this information tells us little about the bal

ance between returns to resources in agriculture and the

rest of the economy unless we compare agricultural earn

ings with earnings elsewhere. Such comparisons have their

limitations, but some useful insights can be gained.

In economic terms, a business firm is viable over the long

run if it generates enough income to pay all of the factors of

production employedland, labor, capital and

management - a rate of return sufficient to hold them in the

particular business endeavor. Stated another way, either the

rate of return must be comparable to rates the resources

could earn elsewhere or, under certain specific assump

tions , such as the ability of those factors to be freely moved ,

they will shift to another endeavor where returns are

greater.

Returns to current income and capital gains from common

stocks and long -term Government bonds are frequently

viewed as representative of business investment earnings in

the nonfarm economy. In Table 15 , estimates for stocks and

bonds are compared with estimates of farm sector earnings.

While again recognizing that they are not strictly compara

ble, these estimates also permit some interesting observa

tions :

• Rates of return to current income among all three in

vestments do not differ greatly over the entire 30-year pe

riod, and especially not in the past 15 years. Long -term

bonds have consistently but not greatly outperformed the

other two. However, farm income is the most volatile of the

three.

• Capital-gains returns to equity are greater for stocks

and farm assets than long -term bonds. Stocks outperformed

farm assets in the fifties and sixties , but the reverse oc

curred in the seventies. Interestingly, farm -sector capital

gains returns are much more stable than such returns to the

other two investments .

• During the past 15 years, rates of total returns to

farm investment equity have substantially exceeded invest

ments in common stocks and bonds. Although annual farm

income is the most variable, it is more than offset by the

Such a shift is precisely what happened in agriculture . For

several decades, agriculture's annual income was insuffi

cient when distributed among all resources to provide re

turns comparable to those earned elsewhere. A " low " rate

of return resulted, and the excess resources (primarily la

bor) gradually shifted to other sectors of the economy where

the earnings were greater. But , in examining today's agricul

ture, how do farm resource earnings compare with the non

farm sector ?

5
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gains

Table 14: Returns to investment equity in farm production assets , selected periods, 1940–79

Residual Real
Rate of return to equity investment from

Period
Equity in income to capital Current Capital

assets equity income gains Total

( Billion $ 1967) (Percent)

1940–44 81.3 6.3 6.2 7.8 7.4 15.2

1945–49 115.8 8.3 1.1 7.2 1.0 8.2

1950-54 133.1 6.4 0.8 4.9 0.8 5.7

1955–59 144.5 4.1 6.9 2.8 4.8 7.6

1960-64 161.8 5.3 5.0 3.3 3.1 6.4

1965 69 178.3 7.3 5.4 4.1 3.1 7.2

1970–74 192.0 11.8 13.2 6.1 7.0 13.1

1975–79
241.4 8.8 19.6 3.7 8.2 11.9

Source :Balance Sheet of the Farming Sector, ( 1979 supplement) , U.S. Department of Agricutlure.

Note : Farm production assets are valued at current market prices deflated to a constant dollar basis . Residual income to equity equals income

to production assets minus interest on real estate and non-real estate debt.

Table 15 : Rates of return to stocks, bonds, and farm assets, selected periods, 1950–79

Real capital gains TotalCurrent income

Long

Common term Farm

stock bonds assets

Common

stock

Long

term

bonds

Farm

assets

Common

stock

Long

term

bonds

Farm

assetsPeriod

1950-54

1955–59

1960-64

1965-69

1970–74

1975–79

5.85

3.94

3.20

3.18

3.47

4.68

2.61

3.38

4.00

5.01

6.25

7.49

4.95

3.18

3.61

4.46

6.26

4.50

11.95

13.12

7.45

1.61

-8.66

-4.09

-1.69

-4.65

-1.49

-9.09

-8.65

- 12.06

3.28

4.02

2.42

2.48

6.15

5.10

17.53

17.06

10.65

4.79

-5.19

0.59

0.92

- 1.27

2.51

-4.08

-2.40

-4.57

8.23

7.19

6.02

6.94

12.41

9.60

Source: ESS /USDA .

less variable capital-gain returns. Thus, the risk in farm in

vestment has been substantially lower than the risks of in

vesting in the other two.

their savings together in real terms and provides a net sur

plus when land prices rise faster than general inflation .

Over all , these data suggest that , to the extent that stocks

and bonds are good proxies for both current-income and

capital-gains returns, the agricultural sector lagged until the

late sixties but today enjoys comparable or superior rates of

earnings.

The profitability of farm assets, particularly land , has a num

ber of longer-term implications for the farm sector that are

explored in more detail in Part II of this report. Briefly

stated, as long as farm assets are at least as attractive an

investment, particularly in times of inflation , as nonfarm in

vestment instruments (such as stocks and bonds), interest

will increase on the part of nonfarm investors, large institu

tions , and even farmers in accumulating farm assets for

long-term appreciation and capital -gains purposes, rather

than for earning current farm income by operating the farm .

These data also suggest that the earnings performance of

agricultural land investments could have major future impli

cations. Rising land prices are frequently noted as tending

to disenfranchise younger and lower -equity farmers as bid

ders in the market and reinforcing the concentration of land

purchases among the more established farmers, who can

supplement the earnings from newly purchased land in or

der to realize the capital gains later. This , of course , holds
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Table 16: Variation in farm income and product prices, selected periods, 1955–78

Coefficient of Variation

Item

1955–63 1964–71 1972-78

14.6

18.9

13.7

20.6

15.7

Index of prices Received

All products 2.6 5.9

Crops 2.9 3.8

Livestock
5.5 11.3

Cash receipts

Crops 10.4 9.1

Livestock 8.3 14.6

Personal income received by the farm population

Farm income less Government payments 9.4 18.6

Farm income 6.3 14.1

Nonfarm income 12.5 16.0

From all sources 5.5 12.1

Source: ESS /USDA.

* The coefficient of variation is the standard deviation of the data series divided by the mean and expressed as a percent.

24.3

21.7

15.7

13.9

investments in the nonfarm economy. What about the varia

bility or stability of current income and those investment

earnings ?

As that happens, the lines of distinction between farmers

and people who own farm assets will become increasingly

blurred . This fact has implications for the rationale of our

present farm programs, because, for example, the benefits

of the farm programs, tied to production volume from a

given acreage, are capitalized into land values and thus ac

crue to landowners (farmers and nonfarm investors) rather

than to farm operators per se .

The most significant single collection of savings in this

country is pension funds, which have recently been badly

battered by inflation . A midwest group planning

pension funds in farmland has been the subject of recent

news-media attention and a congressional hearing. There

are likely to be more such ventures in the future . A major

economic factor in this decade could be efforts by all sorts

of groups outside the farm establishment to participate in

the kinds of capital-gains returns occurring over the past

decade, and that could be a major factor in determining how

future policy will work . This would mean that it is not only

young farmers who will have difficulty in getting established

as landowners, but older farmers will also meet increased

competition from bidders with large amounts of resources to

invest

Some insights are obtained by measuring the variability in

commodity- group prices and income for three periods (Ta

ble 16 ). These data suggest:

• The periods of 1955 to 1963 and 1964 to 1971 were

stable relative to the period 1972 to 1978 — when variability

in prices received for all products increased sixfold ; for

crops, over sixfold , and for livestock, over twofold.

• The variability in farm income was over three times

as great in the seventies as in 1955-63. Income variability in

all periods was reduced by Government payments and re

duced further when income from nonfarm sources was

included .

• In contrast to the instability in farm prices and in

comes, nonfarm income received by the farm population

was relatively stable , primarily reflecting economic condi

tions in the nonfarm economy.

As a whole, those figures confirm that the volatility or insta

bility of farm income from one year to the next has in

creased for the entire sector in the last decade.

Variations in Incomes and Returns

Two important facets to any discussion of rates of return

from annual income and from asset appreciation are the

amount and the variability of the rate of return . Total income

to farm families in recent years has been shown to compare

favorably to the national median family income. The total

rate of return to investment in farm businesses since about

1970 compares favorably to rates that could be earned from

Looking beyond sector aggregates, we examined income to

the farm -operator family by source and size of farm for the

sixties and the seventies (Table 17) and observed that:

• Variability in farm income increased substantially for

farms of all sizes in the seventies, compared to the sixties.

• Farm family income varies more than twice as much

for farms with more than $ 40,000 in sales than for those

with less gross income. This difference is due to the larger
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Table 17 : Variability in farm income per farm operator family by size of farm , selected periods, 1960–78

Coefficient of variation

Sales class ($) Net farm income Total income

1960–72 1973–78 1960–72 1973-78

Less than - 2,500 8.5 10.8 33.2 15.6

2,500 – 4,999 6.9 16.2 30.6 14.6

5,000 - 9,999 4.4 16.0 23.9 12.2

10,000 - 19,999 6.8 15.7 18.9 7.3

20,000 - 39,999
11.9 13.7 15.0 7.7

40,000 - 99,999 12.9 15.2 8.69 10.7

100,000 and over 19.6 32.0 16.3a 26.5

Source: ESS/USDA.

a For 1965–72 .

Table 18 : Cash production expenses as a percentage of cash receipts, selected periods, 1935–78

Farms with Gross Sales of

Period All farms
Less than

$ 40,000

More than

$ 100,000

1935-39

1940-45

1946-49

1950-54

1955–59

1960-64

1965-69

1970–74

1975–78

59.8

56.3

53.4

58.7

63.2

67.1

68.5

67.4

72.1

NA

NA

NA

NA

NA

60.2

59.6

55.9

57.4

$ 40.000

to $ 100,000

(Percent)

NA

NA

NA

NA

NA

71.8

69.4

63.9

63.5

NA

NA

NA

NA

NA

85.6

84.8

80.6

81.3

Source: ESS/USDA.

NA Not available .

Note : Cash receipts include marketings from livestock and crops , Government payments, and income from recreation , machinery hire, and custom

work. Cash expenses include operating expenses , taxes, interest on farm mortgage debt, and rent to non-operator landlords

proportion of total income from farm sources for the larger

farms.

• For farms under $20,000 in gross sales , total income

was highly stable . As this income is mainly from wages and

salaries , household incomes on these farms are little af

fected by farm -income variability.

for those smaller farms that have little nonfarm income.

These larger farms are dependent on purchased inputs from

the nonfarm sector, and some of them have large fixed an

nual cash obligations . This means that the large farms are

less able to " tighten their belts , ” take a lower return on their

labor and capital , and weather the bad times than the mod

ern part-time farmers.

Thus we can conclude that , as farm income is proportionally

a smaller part of total income on small farms than on large

farms, small farms are less vulnerable to fluctuations in farm

earnings.

For example , the ratio of cash production expenses to gross

farm income has trended upward since World War II (Table

18) . The increased reliance on purchased inputs and bor

rowed capital varies by farm size , and the ratio is much

higher for the larger farms. Likewise, the debt-to -asset ratio

is much higher for the larger farms , which shows the added

cash requirement for annual debt servicing (Table 19 ).

The implications of this increased economic instability in the

farm sector are especially significant for primary farms and
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40,000 to

99,999

100,000

and over

Table 19 : Debt to asset ratio , by farm size, selected years, 1960–78

Farm Size by Sales Classes

Year : All Farms Less than 2,500 to 5,000 to 10,000 to 20,000 to

2,500 4,999 9,999 19,999 39,999

(Percent)

1960-64 13.5 8.1 10.2 12.9 15.0 15.0

1965-69 16.3 9.2 9.4 14.4 17.8 17.8

1970–74 16.4 5.1 8.8 11.5 15.5 17.8

1975-78 16.0 4.7 6.9 12.2 14.9

15.2

19.2

19.7

18.2

18.8

23.4

24.9

24.97.6

Source: ESS /USDA

Table 20: Sensitivity of annual net income to changes in production expenses

Ratio of Production expenses to cash receipts

Item
70% 85% 90%

(Dollars)

Gross receipts 100 100 100

Production expenses 70 85 90

Net cash income 30 15 10

10 percent increase in production expenses
94 99

Net cash income
23 6 1

(Percent)

Decrease in net cash income 23 60 90

77

This reduced financial flexibility has important implications

for the cash-flow situation — and needs — of what we call the

primary farms, those producing most of the Nation's food

and fiber . The consequences of that higher ratio of cash

production expenses to gross receipts, when it comes to

variations in net income, is a point quickly made. Any partic

ular increase in production expenses, or reduction in cash

receipts, is much more severe the greater the farm's de

pendence on purchased inputs and the greater its fixed-pay

ment obligations. For example, if a farm has $ 100 in gross

receipts and expenses of $70 , and expenses increase 10

percent , then net cash income is reduced by 23 percent

($7) . But if its expenses are $90 , a 10 percent increase in

expenses cuts net cash income by 90 percent — from $10 to

$1 . (Table 20)

Efficiency and Resource Use

In the face of tightening world supply and demand balances

and the resulting pressure on our land , water, mineral , and

energy resources , it is imperative that public policies en

hance the efficiency of use of those resources. This pres

sure is complicated by rising real costs of energy and per

haps capital, because the great surges in productive

capacity over recent decades have resulted from adoption

of capital- and energy-intensive technologies. Further, the

adjustment to changing resource supplies and costs will

have to be made in markets that are likely to be frequently

confused by highly volatile commodity prices and thus re

turns to those resources.

The import of this is that more and more farms are vulnera

ble at a time when the increased dependence on foreign

markets means greater potential variability in market prices,

hence greater variability in cash receipts.

Efficiency of resource use is relevant to farm structure in

two major ways :

• How farming is organized into sizes and types of

farms affects productivity and efficiency of resource use;

and

• The changing relative supplies and costs of re

f100sources influence the structure and organization of farming

through adjustments in technology, and therefore changes

the distribution of costs among farms.
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ties and early seventies, when large acreages were idled by

Government programs.

Interestingly, the amount of land used for crops in 1979 was

the same as in 1929 (Table 22) . Yet many of these acres

were significantly more productive, owing to improvement

through capital investment in irrigation , drainage, forming,

conservation practices, and other measures .

Table 21 : Land in farms, selected years, 1900–78

Land in farmsa

Year
Change

(million acres) (percent)

1900 839

1910 879 + 4.8

1920 956 +8.8

1930 987 +3.2

1940 1,061 +7.5

1950 1,159 +9.2

1954 1.158 0.0

1959 1,120 -3.3

1964 1,110 -0.9

1969 1,062 -4.3

1974 1,017 -4.2

1978 1.031 +1.4

The total cropland base ( excluding pasture land) is slightly

larger than the total used for crops in any one year, sug

gesting some additional acreage (undoubtedly of lower qual

ity) may be available for cropping if economic conditions

warrant

Source: ESS/USDA and 1978 Census of Agriculture

*Data are not adjusted for changes in enumeration methods and

farm definitions .

In the past, much of the gain in productivity and efficiency of

resource use has come from consolidation of smaller farms

made inefficient by advancing technology. Two questions

arise : have the efficiency gains from consolidation been

largely exhausted, and how do the changes in energy costs,

in resilience in the face of instability, and other aspects af

fect the relative efficiency and viability of smaller farms, es

pecially part -time farms ?

While there is general agreement that some relatively small

additional acreage exists which could be brought into pro

duction rather quickly, there is much less agreement on the

quantity that could eventually be used for crops. The esti

mates range from a few to several million acres of varying

capabilities. However, it is clear that, the larger the amount,

the greater the investment required to make that land suita

ble for sustained production. This investment, of course , will

occur when economically feasible — when the expected fu

ture stream of real returns to agricultural production justifies

the commitment of the capital to this particular use. Greater

public awareness of the fragility of the entire natural-re

source base and its relation to the quality of the environ

ment has made the future productive capacity of American

agriculture a much more immediate issue than it was a dec

ade ago .

Also in the past, large productivity gains have come from re

placing labor with machines and chemicals. Both of the lat

ter are energy- and capital- intensive. Labor- saving devices

did not always mean increased production. Without abun

dant supplies of unused land and cheap energy and capital ,

should the focus in technology shift to enhancing output

through higher yields and total resource efficiency ?

Agricultural Productivity

The process of economic development in societies histori

cally has been characterized by changes in sector produc

tivity that permit the release of labor from food production

for subsequent employment in the nonfarm economy.

In this section , we review the available information on the

land used in farming, what has happened to productivity of

resource use, the economics of farm size, and the implica

tions of these aspects for farm policy.

This was true, of course, for the United States , after techno

logical innovations and their adoption led to large numbers

of people leaving farming. Growth in the nonfarm economy

was, at most times , sufficient to provide jobs for them . It

was this problem of transition — this emergence of excess la

bor in agriculture to be eventually absorbed elsewhere in

the economy — that formed the basis for the " farm problem "

that endured for several decades. This "labor pool” was an

important source of aggregate growth for the nonfarm econ

omy; labor with low value in agriculture shifted to where it

was more highly valued economically.

Land in Farms

The total land area in farms has changed relatively little in

the 20th century (Table 21 ) . Land development was still

being encouraged early in the century, with over 150 million

acres added to farms between 1910-40 . Land in farms con

tinued to increase slightly until 1950 and has declined

somewhat since.
Further perspective can be gained by reviewing the use of

labor and other resources and the measures of changes in

productivity in the farm sector.Land in farms is used for crops, pasture, fallow , forests,

lots , and the farmstead itself. Total land used for crops was

greatest just after World War IIand was least in the late six
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Table 22: Major uses of land, selected years, 1924–79

Year

Total

cropland

excluding

pasture

Cropland

harvested

Total

used for

crops

Crop

failure

Acres

idled by

programsFallow Idle Pasture

(Million Acres)

2613

13

64

34

O
O
O

1924

1929

1934

1939

1944

1949

1954

1959

1964

1969

6

10

15

21

16

26

21

346

356

296

321

353

352

339

317

292

286

289

316

322

330

331

338

331

342

365

379

375

363

379

387

380

359

335

333

10

9

13

10

6

6

40

36

24

22

19

33

52

51

28

NA

NA

NA

NA

NA

69

NA

66

57

88

391

413

415

399

403

409

399

392

387

384

385

384

382

NA

NA

NA

NA

NA

0

0

0

0

22

55

58

31

37

41

1972

1973

1974

1975

1976

1977

1978

1979
N
O
O

OO
O
N
N 38

31

31

30

30

30

31

334

352

361

366

370

377

369

379

51

32

21

NA

NA

NA

NA

NA

NA

NA

83

NA

NA

NA

NA

NA

62

19

3

2

2

0

18

1230

Source: ESS/USDA.

NA = Not available .
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Table 23 : Index measures (1967= 100) of resource use , output, and farm productivity, 1920–79

Selected inputs Output Productivity (output/input)

Year
Mechanical

All Real power and All

inputs Labor estate machinery Livestock Crops Total inputs Land Labor

1920 98 341 102 31 44 65 51 52 61 14

1930 101 326 101 39 54 59 52 51 53 16

1940 100 293 103 42 60 67 60 60 20

1950 104 217 105 84 75 76 74 71 69 34

1960 101 145 100 97 87 93 91 90 89 65

1970 100 101 100 105 101 102 104 115

1971 100 86 99 102 106 112 110 110 112 128

1972 100 82 98 101 107 113 110 110 115 136

1973 101 80 97 105 105 119 112 111 116 130

1974 100 78 95 109 106 110 106 105 104 136

1975 100 76 96 113 101 121 114 115 112 152

1976 103 73 97 117 105 121 117 115 111 162

1977 105 120 106 130 121 114 117 173

1978 105 67 97 125 106 131 122 116 121 182

1979 108 66 96 129 110 144 129 119 130 198

Source: ESS/USDA

• Measured as crop production per acre .

89 100

71 99

56



The total inputs committed to agricultural production have

increased only slightly - 10.2 percent - since 1920 (Table

23 ) . But the composition and , undoubtedly, the quality of

those inputs has changed markedly.

The amount of land committed has declined only slightly

5.9 percent— but the substitution of capital for labor has

been dramatic, making agriculture today one of the most

capital-intensive sectors of the economy.

Economies of Size

The conventional wisdom has been that technological ad

vancements over time have created potential efficiencies

that could be " captured" more effectively by farms' growing

larger. That is , in substituting newer machines for labor, the

investment costs per acre or per unit of production can be

reduced, to a point, by increasing the size of the operation .

Among the cumulative impacts would be consolidation of

farms and a reduction in unit costs of production - per

bushel , bale , pound, et cetera. The cost of food would be

reduced for consumers .Total factor productivity - changes in output obtained from

all inputs — has risen 129 percent since 1920. On the aver

age, 2.19 percent more production has been obtained each

year with an equivalent amount of inputs.

The rate of productivity for two of the major inputs , land and

labor, presents an interesting picture , too .

Consumers have benefited from the past gains in efficiency

in agriculture that have lowered relative food costs at the

same time they have brought reduced numbers of farms .

But , the question now arises as to whether, given existing

technology and relative prices, further significant efficiency

gains can be realized from continued consolidation of

farms ? Is this farm size/ food price trade-off still valid? Have

the primary farms realized most of the attainable economies

of size?

The productivity of land , measured as crop production per

acre , more than doubled (rising 113 percent) over the six

decades from the twenties through the seventies, increasing

most rapidly in the fifties .

The productivity of labor rose a phenomenal 1,314 percent,

an average of 22.3 percent per year. This rapid rate of

growth would be expected in an industry with more labor

than could be fully employed and the surplus moving out ,

particularly when the sector was also experiencing exten

sive technological change. The substitution of capital that

was part of the technological revolution made the remaining

labor more productive.

Again , any generalizations are severely limiting each farm

situation is different. Moreover, there are conceptual and

empirical difficulties in determining economies of size . For

example , how does one value operator labor, land, and

management costs, difficulties peculiar to agriculture ?

Nonetheless , we reexamined technical economies of size ,

and qualified estimates of least -cost farm sizes for seven

farming situations have been developed .

Whether total productivity growth in agriculture is slowing

perceptibly is a subject of some controversy. The inability to

delineate weather effects and the crudeness of current pro

ductivity measures, owing to definitional, procedural and

data limitations, preclude definitive judgments. However, if

the rate of productivity growth is indeed slowing, with the

readily available land resource (the other source of in

creased output) largely committed, then the prospects for

future expansion of production are not bright- absent a ma

jor breakthrough in production technology. This comes at a

time when global food demand and demand for U.S. ex

ports are quite likely to grow , as noted in Chapter 1 .

These estimates bore out previous studies that found unit

costs to fall rapidly as farms grow from relatively small

sizes, and to then remain relatively stable . That is , most of

the technical economies of combining various amounts of

inputs are attained at relatively small sizes (Table 24) . Note

that 90 percent of the available technical economies of size

can be captured by relatively small farms but achieving the

last 10 percent requires that farms more than double in

size.

There may be significant market economies in the purchase

of inputs and sale of outputs that can be achieved by further

growth of the firm . To the extent that these market econom

ies result in real savings in the cost of providing these farm

services, they contribute to lower food costs for consumers .

Studies underway to identify and evaluate these market

economies will be available next spring.
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Table 24 : Least cost farm sizes for various farming situations, 1979

Region and farm type

Size at which 90 percent

of economies are attained

Size at which 100 percent

of economies are attained

Northern Plains/wheat-barley farm

Pacific Northwest/wheat-barley farm

Corn Belt/corn -soybean farm

Southern Plains/wheat-sorghum farm

Delta/ cotton -soybean farm

Southern High Plains /cotton -sorghum farm

Southeast/peanut- soybean - corn farm

Average ( arithmetic ) of seven farms

Source : ESS /USDA.

(Sales ($ ))

13,000

54,000

60,000

28,000

47,000

58,000

55,000

45,000

(Acres)

175

450

300

400

335

395

143

314

(Sales ($ ))

105,000

156,000

145,000

100,000

122,000

175,000

130,000

133,000

(Acres)

1,475

1,890

640

1,490

1,237

970

399

1,157

How do the major -commodity farms in the principal produc

ing states compare on average with the least -cost sizes

noted above ? Again , the comparison is limited: the census

data are for 1974, and data on the seven farming situations

are for 1979. If the 1974 situations are adjusted to 1979 dol

lars, some notion of relative magnitudes can be gained. The

comparison in Table 25 would suggest that all primary farms

have attained a size at which 90 percent of the technical

economies can be attained , and many approach the size at

which 100 percent of the economies may be achieved.

Links Between Size and Production Costs

A separate issue related to the efficiency question , is the re

lationships among farm size, cost of production, and the dis

tribution of program payments. It is important, at the mini

mum, because the national average unit cost of production

for program commodities is the basis for determining the

benefits in most present farm programs.

The general relationship is that the production costs per

bushel , pound, or hundredweight decline as farm size in

creases , up to some point.

It has been suggested that farms which specialize in pro

duction of a commodity in a region particularly suitable for

that production , and which have reached a size indicated

above, would be likely to have unit costs well below the av

erage costs of all farmers producing that commodity in tan

dem with other commodities or also specializing.

Recent research explored fundamental questions about

causes of structural change in farming, specifically focusing

on the role of economies of size . This research suggested

that:

• The increasing average size of farms does not nec

essarily imply the existence of attainable economies of size.

It only implies the absence of significant diseconomies of

size .

• Growth in farm size may be due to increasing per

capita income in the nonfarm sector, and the farm size

needed to obtain comparable incomes.

• Based on the observed diversity of farm size, it may

be that no significant economies of size exist in agricultural

production ; any enterprise that exhibits significant econom

ies of size breaks away from agricutural production to be

come a separate indusrty.

Another element to keep in mind is that the vast majority of

payments from the programs go to these primary farms be

cause of their volume.

Target prices for grains and cotton were initially established

and are adjusted annually in relation to national average

costs of production on essentially all the acreage on which

the particular crop is grown. This means that high -cost pro

ducers and high - cost regions are blended into the average

with low -cost producers from low -cost production areas .It could also be suggested that, historically, it has been

more common that economies of size have resulted in

"functions" or " operations " breaking away from farming (for

example , into marketing and processing of products ), rather

than in greater production.

Direct income-supplement payments are made under the

programs when the average market price for the first

months of a new season fall between the target and the

lower price - support loan rate on the commodity . The rate of

payment is the per-unit difference between the market aver

age and the target.
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Table 25 : A comparison of Census averages with efficient farm sizes

Acre size where specified percent

of economies are realized
Primary farms

1974 Census

average cropland

acres 100% 90%

1,003

1,214

1,470

1,853

868

1,490

1,475

1,890

1,475

1,490

400

175

450

175

400

Wheat farms :

Kansas

North Dakota

Washington

Montana

Oklahoma

Corn /soybean farms:

Illinois

lowa

Nebraska

Indiana

Ohio

Cotton farms :

Texas

California

Arizona

Arkansas

Mississippi

472

401

638

478

464

640

640

NA

640

640

300

300

NA

300

300

1,019

925

890

823

1,078

970

NA

NA

1,237

1,237

395

NA

NA

335

335

Gross sales to attain

percent of economies

100 % 90 %

100,000

105,000

156,000

105,000

100,000

28,000

13,000

54,000

13,000

28.000

1974 1974 gross

Primary farms Average gross sales in

sales 1979 dollarsa

Wheat farms :

Kansas 93,432 137,649

North Dakota 82,292 121,237

Washington 131,930 194,367

Montana 88,248 130,012

Oklahoma
80,945 119,253

Corn /soybean farms:

Illinois 90,904 133,925

lowa 83,349 122,794

Nebraska 90,229 132,930

Indiana 91,796 135,239

Ohio 84,162 123,992

Cotton farms :

Texas 93,510 137,764

California 360,065 530,468

Arizona 306,015 450,839

Arkansas 124,310 183,141

Mississippi 172,771 254,536

Source: ESS/USDA and 1974 Census of Agriculture .

NA = Not available .

aThe 1974 dollar sales estimates were inflated to 1979 dollars by the Consumer Price Index .

145,000

145,000

NA

145,000

145,000

60,000

60,000

NA

60,000

60,000

175,000

NA

NA

122,000

122,000

58,000

NA

NA

47,000

47.000
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To whatever extent the average cost and the resulting tar

get price exceed the cost of the low -cost producers in the

major regions for the commodity, the target -price system

provides what is usually referred to as a windfall gain , if

payments are triggered that season . At the same time , to

the extent that high -cost producers outside the major re

gions for the crop have expenses exceeding the average

and the target price, the programs provide insufficient bene

fits to them in comparison to the others .

Increased concentration at this level exerts several forces

that may influence farm structure :

• A tendency toward a market in which there is only

one or a few buyers for the products of several sellers leads

to increased cost -and -profit margins for handlers, resulting

in lower prices to the farmers. This, in turn ,will hasten the

exit of marginal producers.

• The procurement methods and technology for han

dling goods of the large buyers may favor larger producers.

• There may be incentives related to size and volume

for first handlers which encourage them to use forms of co

ordination between themselves and producers — that favor

larger farms as suppliers . Some of the forms of coordination

being used include contracts and direct ownership of pro

ducing units .

The major impact - without judging the propriety or equity of

the imbalance is the capitalization of windfall benefits into

capital assets, primarily into land. The greater equity and

cash flow of an existing operation, as a result, can lead to

rising land prices as its owners seek to expand by consoli

dating nearby farms.

After the Farm Gate

Any profile of American agriculture would be incomplete

without some sketching of those who buy from farmers and

the processing and distribution segments of the food sys

tem . That marketing system accounts for the vast majority

of the costs ultimately paid by consumers for food .

Conglomeration — the formation of superfirms with many un

related divisions — often follows concentration at the first

handler level . This has additional implications for farm struc

ture. Corporate decision -makers comparing profit state

ments of their conglomerate divisions have shown a tend

ency to spin off integrated processing operations closest to

farmers, for example. Many large companies have dropped

their vegetable canning and freezing operations. They are

less profitable , and the firms can sometimes use their mar

ket power to play small processors off against each other

and thus obtain processed products cheaper than if the

large company ran the processing unit itself. When this hap

pens, markets are foreclosed or producers are forced to in

tegrate forward into the marketing sector through coopera

tives, to retain their market access .

The distinction between farming and marketing was once

clear. But the boundaries have become blurred with the ev

olution of the entire food system . Today, the links between

farming and the subsequent stages of the food system are

complex and growing more so .

The structural links run two ways : changes in the economic

organization of farming provoke accommodating changes in

the marketing institutions; changes in consumer demands ,

product characteristics, and the economic organization of

markets impose constraints on the farming sector and force

it to change. The impacts of those changes in both direc

tions — may not be equitably distributed. Thus , to fully under

stand problems in the farm sector, we must understand its

position in the total food system .

Therefore ,concentration at the first-buyer level has major

implications for farmers' access to markets and for determi

nation of market prices.

We begin with the first markets for the raw farm products on

their way to becoming food and fiber for domestic and for

eign customers .

Large buyers' procurement methods often involve contrac

tual arrangements with farmers and pre -arranged pricing

procedures. Because the buyer's procurement costs can be

reduced by reducing the number of producers to a mini

mum , the handlers who buy through contracts prefer to deal

with large producers and are reluctant to contract with

smaller farmers. This has effectively foreclosed small pro

ducers' access to the market in some commodities (such as

broilers and processing vegetables) in which contracts are

the predominant arrangement between farmers and first

handlers. This has been one factor in the demise of smaller

producers of these commodities.

Food Processing and Distribution

Changes in the number and sizes of initial buyers of farm

products have paralleled the changes in farm numbers and

average sizes — fewer buyers, larger buying firms. One re

sult has been, obviously, increased concentration at the

first-handler level, which , in turn , has affected the structure

of the farm sector.

For several major commodities, the growth of such contract

ing and administered pricing has reduced the quantity of

those commodities traded in open, competitive exchanges.

As one result, publicly available price information is based

on a very small percentage of the commodity being mar

keted, a situation referred to as a " thin " market.
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Thin markets increase the opportunity for price manipulation

that lowers prices paid to the producers. They also tend to

make prices more volatile for those farmers not covered by

contracts. Thin markets at the first-handler level , by increas

ing the likelihood of incorrect price signals being transmitted

back to the farm level, also can result in misallocation of

farm resources .

“The family farm has changed from an institution whose

principal relationships were internalized to one whose princi

pal relationships are externalized . ... The family farm has

been both victim and victimizer in the expansion of intersec

toral relationships. ...

Some examples of the forces at work and their effects can

be seen in specific commodities.

“ The farmer is ... the enterpriser who brings together the

necessary resources to produce farm commodities. "

James L. Gulley, Beliefs and Values in American Farm

ing , USDA, 1974 .

In markets for processing fruits and vegetables, where 90

percent or more of the processor purchases are contracted,

large processors are reluctant to contract with small growers

because of the high costs of providing services in the fields .

Green -pea processors, for example, typically harvest peas

for their contract growers. Harvest scheduling and the effi

ciency of the huge combines used are significantly impaired

when acreage units are small .

For example , the 50 largest food manufacturers controlled

74 percent of all food -manufacturing assets in 1978 , com

pared to 36 percent in 1950. Similarly, the 50 largest gro

cery -retailing firms accounted for 27 percent of all national

sales in 1940 and 44 percent by 1977.

In some cases , cooperative purchasing of processing facili

ties has been necessary to maintain producers 'access to

markets for processed fruits and vegetables because of

conglomerates cutting off processing divisions. These coop

erative purchases place additional financial burdens on

smaller growers who have to put up the capital.10

The most obvious manifestation of increased concentration

in these sectors of the food system is the dominance of na

tionalin some instances, multinational — food processors

and supermarket chains . In addition, several major food

processing firms are now divisions of conglomerate manu

facturing corporations.

In poultry markets, the discovery of significant economies of

size in both selling and processing, as a result of technolog

ical developments, led to high concentration at the first-han

dler level. This in turn created incentives for backward inte

gration into production by processors of broilers and

turkeys, and forward integration into processing and produc

tion by feed suppliers, to insure full-capacity operation and

meet buyers' specifications. Today, a handful of contractors

control most of the poultry production and small- or moder

ate -sized growers have no independent access to the

market.

The decrease in firms has been identified almost entirely

with the demise of small , local enterprises . The reasons for

their demise are many, but they include technological devel

opments that shifted the competitive relationships among

types and sizes of firms , increased urbanization of the Na

tion , and the growth of mass markets along with mass

communications.

In grains and oilseeds, the local country elevators remain

the dominant first handlers. In general , smaller farmers have

little disadvantage compared to their larger competitors in

acquiring access to country elevators . However, large farm

ers have been able to obtain premium prices unavailable to

smaller farmers. In addition , very large grain producers can ,

in some cases, more economically transport grain over long

distances to terminal elevators and processors — to , in ef

fect, capture the country elevator's share of the price at the

next stage for themselves.

Large multi-product firms that are national or regional in

scope have taken an increasing share of the market. Their

growth , and the simultaneous disappearance of local firms,

have had a major influence on agricultural production . Na

tional processing and distribution firms, for example, are not

dependent on any one production area for farm -produced

raw materials . They obtain supplies according to where they

can get the volume , quality, and prices needed to support

nationwide marketing programs. As a result of that influence

on production patterns, producers for localized markets and

their suppliers and marketing outlets may be placed at a

competitive disadvantage.

Food Manufacturing and Distribution .

Changes in levels of concentration in the food-manufactur

ing and -distribution industries have paralleled those that

have occurred at the farm and first-handler levels .
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Furthermore, these major firms have been innovators in de

veloping new techniques for tailoring the activities of the

production sector to their requirements, with obvious effects

both on independent, locally oriented firms and on farmers .

A major factor in the decline of independent feed manufac

turers , for example, has been the development of inte

grated , precisely controlled systems for producing and mar

keting livestock, in which manufacturing the feed for the

animals has become an integral part of the firm itself.

For certain commodities, technological innovations in either

production or processing have provided the impetus for

shifting from open markets to contracts or vertical integra

tion . In some cases, large food retailers or fast- food firms

want to be sure that the raw food products they sell or use

have consistent size and quality characteristics. To assure

control of those qualities, they contract backwards or di

rectly buy into the farm production process so they can

specify how the product will be produced.

Integration and Coordination

In any productive process with more than one stage, some

mechanism must be devised to coordinate the activities of

the several stages. This is as true for the food system as it

is for the manufacturing and distribution of automobiles.

The extent of formal coordination between production and

processing in the food system (both contracts and vertical

integration ) ranges among commodities from sugar beets

and sugar cane, in which virtually all the new supply each

year is coordinated, to feedgrains and hay and forage

crops, in which less than one percent is coordinated. Milk,

broilers, turkeys, and fruits and vegetables also are highly

coordinated through formal arrangements . In recent years, a

growing proportion of grain-fed cattle and hogs have been

produced under contract to meatpackers.

Market requirements must be evaluated . Inputs meeting

particular specifications must be acquired and assembled at

the right place and time and in the right quantity for each

stage of the production process. Then the final product must

be distributed to geographically scattered markets in an or

derly manner. As a national total, about 25 percent of U.S. agricultural pro

duction is controlled by formal vertical arrangements ( con

tracting and direct ownership of production ).Many different arrangements are used in the food system .

Some that have entailed changes in traditional relationships

between farmers and the processing -distribution complex

have become the subjects of critical public scrutiny.

Commodities that depend primarily on open markets include

wheat, feedgrains, and soybeans. These continue to be pro

duced by traditional, independent family-farm operations for

the most part.The major methods in use for coordinating production with

the other stages are: open markets, contracts, and vertical

integration , which is ownership control of more than one

stage moving up and down the chain between production

and consumption. The principles underlying these methods

apply regardless of the type of legal business entity — propri

etorship, corporation , or cooperative.

Vertical integration (production under contract and /or owner

ship of several stages of the process) is highly related to

the size of farms as measured by sales. In 1974, for exam

ple , while about 10 percent of all farms reported using con

tracts, nearly 40 percent of the farms selling $ 500,000 or

more sold all or part of their production under contract. Only

5 percent of the farms in the $ 10,000 -to-$ 20,000 category

reported selling commodities under contract." Yet the prod

ucts produced under contract tend to be the highest-value

products and could offer small- and moderate -sized farmers

the greatest opportunity for improving their incomes.

Agricultural commodities that are produced to a significant

extent under contractual arrangements or vertical integration

possess, in general, a number of characteristics that distin

guish them from commodities traded in open markets at the

farm level.

In general, the formally coordinated or industrialized com

modities are characterized by a more intensive use of both

land and capital. They tend to be the more perishable prod

ucts and products where there is thought to be some poten

tial for establishing brands and a consumer perception of

differences among brands.

Integration, Coordination, and Structure

Highly formalized techniques for achieving vertical coordina

tion might not be the primary factor causing increased farm

sizes and, in fact, might be the result of increased farm

sizes. Nevertheless, the techniques play a significant role in

the changing structure of agriculture.

Risk and uncertainty have been cited by some researchers

as factors that limit the size of farms.

To the extent that contracts, for example, are an effective

means of reducing some of the risks inherent in farming,

they increase the comparative advantages of larger farms.
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The economics of contracting also favor larger farms . Con

sequently , a cycle develops in which the growth of large

farms leads to contract production, which promotes further

growth of those farms .

price , if they can find a buyer at all . They are in a much

stronger bargaining position to deal with prospective buyers

prior to making production decisions. Consequently, produc

ers of perishable and specialty commodities have a strong

incentive to sell prior to committing their resources, and a

high proportion of such commodities are produced under

contract.

If and when formalized vertical coordination becomes the

predominant means of marketing a given commodity, tradi

tional open markets for that commodity might die out . Pro

ducers without contracts or other direct market ties might

find themselves with no outlet for their production . Large

producers are more readily able to obtain contracts, so the

brunt of the decline of traditional open markets falls on

smaller farmers.

Price variability for storable commodities is the major factor

leading producers into contractual arrangements. Most con

tracts for commodities of this type are agreements to deliver

a fixed volume sometime in the future, at a set price. These

contracts are initiated by the producer as a means of pricing

his or her product at a known acceptable level, reducing ex

posure to price risks .Consequently, any further growth in contracting and other

vertical arrangements has major implications for the survival

of smaller farms unless, through cooperatives or other

means, they can capture the same access to markets that

the larger farms have .

There are , however, some benefits to be gained from these

types of coordination , even though their growth has hurt

market access for certain classes of farmers and contrib

uted to the growth of thin markets at the farm level. These

benefits relate to risk management , scheduling, control of

quality , and technical (within a unit) efficiencies of

production.

The Process of Structural Change

Recent research on the structural changes that have oc

curred in the broiler, fed -cattle, and processing -vegetable

segments of the food system suggests that , in these three

commodities, structural change began outside agriculture

with the imposition of new or changed factors. 12 While this

finding cannot be generally applied from the existing evi

dence to all commodities, it is applicable to those commodi

ties which take a relatively small amount of land but a large

capital investment.

The processor or marketer of perishable agricultural com

modities faces a number of risks with respect to raw -product

supplies, including uncertainties over their availability, price,

and quality. Formal coordination with the production of them

provides the processing -marketing sector with a means of

managing those risks.

The factors causing change include one or more of such

things as new mechanical, biological or organizational tech

nology, shifting market forces (such as demand ), and new

Government policies and programs.

The structural change which followed these changes in out

side forces was a process of adjustment - initially to exploit

or accommodate new conditions but later to better manage

newly emerged risks.
To the buyer of farm commodities , there are three important

aspects of raw -product availability: the total volume of pro

duction of a commodity ; the rate at which the commodity is

delivered to the buyer, and the uniformity required by food

processing firms at the next stage.

Contracting allows the marketing firms to develop longer

range programs and , consequently, promotes orderly mar

keting . Processors and marketers must schedule their labor,

transportation , and other elements in advance to assure effi

cient operations. Close ties to farmers allow them to sched

ule the receipt of raw commodities of consistent quality

more precisely than would be possible if they relied on

open -market purchases of raw commodities.

The analysis of these commodities suggests that this kind of

structural change occurs in four identifiable stages :

• Innovators in a commodity subsector (including sup

pliers, processors, and distributors , as well as farmers)

adopt new technology.

• Production of the commodity shifts to new geo

graphic areas and to new producers more amenable to the

changed methods and practices.

• Production of the commodity rises rapidly , using the

newly gained efficiencies.

• New institutions emerge, and new buying and selling

arrangements within the subsector change to better manage

new risks.

Market access ,especially for highly perishable commodities

and commodities that have limited outlets, is a major con

cern of producers . Simply producing such commodities with

the hope of finding a market at the end of the production

period is highly speculative. Farms with such commodities

to sell are vulnerable with respect to obtaining a reasonable

The innovative early adopters of new technology are often

new to farming or to the particular commodity, attracted by

the potential for profits afforded by changes in technological,

market, and policy environments .
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The main structural effects at this first stage are growing

capital requirements for production, increasing output per

unit of labor and land, the emergence of economies of size

not attainable under traditional methods, and increasing val

ues for land and other resources in areas most favorable to

the new methods. New organizational forms for allocating

resources and coordinating activities are introduced in this

stage .

will.13 However, if recent developments are a prologue to the

future, the private arrangements that evolve may not be

equitable for all groups of producers and will likely reinforce

trends toward further concentration in the production sector.

Marketing -Sector Conclusions

The central issue, then , is whether the desired stability and

predictability required for efficiency in our modern food sys

tem will be achieved by whatever arrangements evolve from

the workings of private markets or whether there will be

some degree of public intervention to deal with the struc

tural and distributive impacts of those arrangements.

In the second stage, the innovators become established in

the most favorable production areas , shifting the competitive

balance among regions in favor of those areas and concen

trating production geographically there .

The public -policy question is, how to assure the most equi

table distribution of the benefits of technological change

among farmers , other stages of the food system , and

consumers ?

In the third stage, the new production and organizational

technologies become entrenched as the standard operating

models for the subsector. Increased specialization and con

centration of production in the new areas is accompanied by

a decline in the commodity's traditional growing areas. Out

put per farm in the new areas increases rapidly. In all

stages of the commodity's movement through the food sys

tem , market economies develop in the newareas. New in

formation systems develop. Total production grows rapidly ,

possibly causing periods of overproduction . The level and

nature of risks faced by participants in all stages of the sub

sector change .

The food system has increasingly shifted from a commodity

production orientation to a consumer product-merchandising

orientation . Evidence for this can be readily found in the

growth of mass-merchandising techniques and the prolifera

tion of various fabricated and ready -prepared food products .

In the fourth stage , new strategies and institutions for avert

ing risk are developed. The degree of vertical coordination

increases, with a heavy reliance on forward contracting.

Control over the flow and characteristics of products shifts

from farm producers to processors and marketers. The de

gree of industrialization throughout the subsector rises .

These adjustments have been particularly bewildering at the

farm level because this change in orientation has required

reversals in the priorities of the roles of the production and

product-marketing sectors . Evidence of some of the ten

sions this has generated can be found in the comments of

several who spoke at the public meetings that were a part

of this project, who said , “Just let us do what we do best:

produce."

The agricultural production sector, once the direct supplier

of many consumer food products, is now the source of raw

materials for a food system dominated by processing, distri

bution, and marketing.

Initially , the commodities studied were characterized by

large numbers of smaller -scale farmers who produced broil

ers , fed cattle , or processing vegetables as sidelines to

other types of farming. They sold their products freely in lo

cal markets, assuming a high degree of price risk but enjoy

ing relative ease of entry and exit .

This concept of agricultural production as a source of raw

materials diverges from the traditional concept of agriculture

as the food producer and the processing and distribution

stages as mere vehicles for delivering farm products to the

final consumer.

Within 20 years , most production of these commodities had

shifted to a relatively small number of large, highly special

ized, and highly capitalized operations, using the latest tech

nology and concentrated in a few regions of the country.

These farms are closely integrated with input suppliers and

processors , who often share with producers both control

over production decisions and the risks. Products are now

sold into closed markets with little access for outsiders. Both

entry of farmers into production of the commodity and exit

from it are difficult.

The difference between the two ways of viewing the rela

tionship between production and processing might be sub

tle . However, it bears directly on the question of who con

trols or will control agriculture. It is one basis of much of the

current concern about the future of the independent family

farm .

The analysis concluded that a key requirement for modern

agriculture is stability and predictability. If public policies and

programs do not provide this stability , the private sector

Under the traditional concept, the basic decisions concern

ing the kinds and volumes of food products to be produced

were made in the production sector, independent, in large

part, of the other stages in the system .
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When the production stage is viewed as a raw -material sup

plier to the processing sector, many of the key decisions

about what is produced and how it is produced get made in

the forward stages of the food processing and distribution

system . The economies and logistics of this process tend to

favor dealing with fewer, larger producers or production

contractors .

Producer cooperatives could serve an important role in ov

ercoming market-access problems and diseconomies of

buying and selling food by small- and moderate -sized pro

ducers and part -time farmers. But, to some extent, coopera

tives have followed other trends in the farm sector that con

centrate production in the operations of the large

commercial producers. To be effective in countering present

trends, the promoters and regulators of cooperatives will

need to take deliberate initiatives to refocus the thrust of the

cooperative movement back toward helping those disadvan

taged by developments in farm -product marketing.

Implications of the Changed Profile

When the existing farm policies were instituted, and as they

have been fine -tuned, the problem they were to solve was

seen as an excess of resources devoted to food production .

" Support for the family farm as the appropriate unit for agri

cultural production and its accompanying lifestyle in the

community is challenged by larger farm units with greater

economies of scale and efficiency in production of food and

fiber. ... The difficulty in such a debate is the determination

of what is a family farm . Is a family farm to be classified by

a size in acres, annual income, style of management, a

combination of management and labor supply within the

family unit or some yet- to -be -established criteria ? Across

the Nation do we have a common definition , or a definition

modified by the nature of the enterprise ? Is a 25 -acre truck

farm of vegetables a family farm , as is a 3,000 -acre dryland

wheat farm in the Great Plains States ?"

Letter to Secretary Bergland from Osgood T. Magnuson,

regional planning director, Division of Ministry & Mis

sion, Lutheran Council in the USA, Minneapolis, Minn.

A stream of technological advances kept production capac

ity growing faster than the requirements of the domestic and

foreign markets of the times . The result was low commodity

prices and low farm incomes - low in relation to the incomes

of the nonfarm population . Public programs intended to aid

farm families were then instituted.

As we enter the 1980's, the long period of adjustment to ex

cess capacity and disequilibrium in U.S. agriculture appears

to finally be behind us. The implications of that alone are

significant enough for the policies, programs, and institu

tions that attended that period. But the factor which is in

large part responsible for bringing the disequilibrium to an

end — the growth in global demand for U.S. agricultural prod

ucts - promises to continue to significantly impact the mar

ket environment in the decade ahead.

The problem proved to be chronic. Resources were slow to

adjust, and the technological advancements permitted con

tinued growth in production, even with fewer and fewer

farmers. But, since society benefitted from those technologi

cal advancements , it supported continuing public expendi

tures for farm programs.

Demand fluctuations for U.S. products tripled in the 1970's

over those of a relatively tranquil post-war period; this varia

bility could be even greater during the 1980's. This potential

instability in agricultural commodity markets promises to be

a serious concern in the future .

The problems confronting agriculture today and in the future

are likely to be of a nature much changed from those which

so long prevailed. Moreover, the future economic climate for

agriculture may be far different from that to which we have

grown accustomed.

Over the years , labor resources migrated from agriculture at

a varying pace and, at the same time, the domestic and for

eign markets grew , gradually bringing the production poten

tial and market requirements into closer accord. Sometime

in the early 1970's perhaps, most of the excess capacity

was absorbed, and a much more evenly balanced supply

and -demand situation was finally reached for the first time in

more than 60 years.

Thus, the vintage rationale for farm policy, the justification

given in most of the rhetoric for regulation of the industry

and expenditure of tax dollars , is no longer strictly valid .

But this is not to say that there is no longer any rationale for

public programs in agriculture. Rather, the justification for

programs and the approach we use to treat the current ma

jor problems will need to be quite different.

Based on the profile above, a number of important changes

in agriculture can be summarized.
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The farms that comprise the sector today have widely di

verse characteristics . The economic well-being of these

groups, especially the smaller farms , has in recent years

become more closely tied to the nonfarm than to the farm

economy. For the smaller sales categories , income from

nonfarm sources surpasses by several times the income

from farming. This advent of significant nonfarm earnings

has markedly reduced the disparity of incomes among farm

people. And, in relation to the incomes of people in the non

farm economy, the incomes of the residential and the pri

mary farms compare favorably. The incomes of the small

farm group, although not widely divergent, would compare

less favorably.

incomes earned elsewhere in the economy. An examination

of average total current annual income per farm for the sec

tor as a whole concluded that incomes of farm people are

no longer low by any reasonable standard . Low income and

poverty seem associated with particular circumstances and

geographic regions and are not pervasive across the entire

farm sector, as was the case when many of our programs

were instituted.

Within the farm groups are significant differences in income

and well -being. Among the rural farm -residences group, off

farm income is high , averaging around $16,678 , and reli

ance on farm income is less significant . In the next group,

the small-farm group , there is evidence of poverty. This

group as a whole averages over $ 10,000 in off -farm income

to supplement farm income, but not all in this group do so

well . This does not mean that every one of these people are

poor, either, but it may mean that the 300,000 or so farm

people who do suffer from significant poverty probably fall

within this category. And it is also in this size category that

the combination of farm and off-farm income is most critical

to an adequate median income . With the removal of either

one , there would be considerably more incidence of poverty .

Failing to recognize the fundamental changes in agriculture

will obscure identification of the real problems that now exist

and thus impede the development of appropriate future pol

icy and program approaches. Most of the basic program

mechanisms that are in use were originally developed for

treatment of the low - income problem . Even though they

have been adapted over time and , for the most part, no

longer directly support commodity prices, they still contain

some of the original characteristics . They provide benefits

based on the volume of production, implicitly skewing the

distribution of benefits to the large -volume producers. Fi

nally , these mechanisms implicitly treat the farm sector as a

homogeneous monolith through use of national averages for

setting program parameters (loan rates, target prices , cost

of production ), a decision that might inherently favor groups

with costs of production below the national average.

These instruments will require further modification in the fu

ture if they are to prove effective (or cost- efficient for tax

payers ) in treating current and emerging problems.

The relatively few blacks , Hispanics and other minorities re

maining as farm operators are probably clustered in the ru

ral farm -resident and small- farm groups and are dispropor

tionately represented in the poverty groups. While large

numbers of minorities were once farm laborers , sharecrop

pers and tenant farmers , few attained owner/operator status

as farming shifted from being labor- intensive to capital-in

tensive. Minorities were heavily represented in the millions

of workers displaced by capital and thus bore much of the

brunt of adjustment as agriculture was industrialized.

The inherent instability in agriculture significantly increased

in the 1970's with the advent of rapid growth in foreign mar

kets. This instability, ultimately reflected in farm earnings,

most severely affects those farms most reliant on farm in

come, who also depend most heavily on debt financing — the

primary and , to a lesser extent,the small farms . Least af

fected are the residential farms .

Among the primary farmers there are also significant differ

ences . It has been speculated that the fulltime farmers who

are having the most difficulty surviving as farmers fall within

the $ 40,000 - to-$ 100,000 sales group. These are men and

women who have farms that are , for the most part, large

enough to realize most of the efficiencies associated with

size, who have little off -farm income, and who, in some

cases, do not have sufficient volume for an adequate

income.

The financial structure of farms is much different today, ow

ing to the proportionally larger use of purchased production

inputs and that still -growing use of debt capital . This has

greatly increased the annual cash requirements of most

farms, because they now have larger and more numerous

annual fixed financial obligations. This pattern varies across

farm sizes, becoming greater for farms of larger sizes, and

is most pronounced for the primary farms , where the debt

to -asset and cash expenses -to -production -receipts ratios

are much larger than for the smaller ones .

However, having noted these income problems within the

categories , it must be concluded that average total family in

come for all farm-size categories compares favorably with

So the vast improvement in the rates of total return to farm

investment does not mean the primary-farm group of opera

tors has no problems. The changed financialstructure of

these farms would suggest they are much more vulnerable

because of the increased variability of incomes and returns .

This is especially true for the most financially leveraged
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farmers, those with little equity who use debt capital to ac

quire assets - generally the newer farmers . "We Americans are a romantic lot. While the pedestal we

place various professions on is a little shakey of late, we

still idealize certain folks. ... In no other area have Ameri

cans romanticized an occupation more than with the farmer

and the rancher - particularly the family farmer.

That would suggest the need for price - stabilizing programs,

not only for these farms, but for the benefit of the overall

system and to protect the nonfarm economy from disruptive

impacts arising out of the agricultural economy. Also , there

is a need for a closer look at the possible structural impacts

of instability and the ability of the food system as a whole to

withstand shocks from abroad and domestically.

The delineation of the major categories of farmers rein

forces the important points to keep in mind when address

ing policy and structural concerns :

• The needs of farm businesses and farm people as

sociated with the groups are different.

• They respond differently to economic conditions and

public programs, generating different consequences for

structure and other policy objectives.

• Subdividing the primary farms by type of principal

commodity produced reveals the surprisingly small number

of farms that account for the vast proportion of production of

each commodity.

" Formany it is almost un -American to find the farmer ...

having goals, ambitions and needs like his counterpart in ur

ban and suburban areas. For nearly two -thirds of our popu

lation, those born since World War II, their only knowledge

of the farmer is from their parents, a trip in the country, or

what they read and see in books and on TV or at the mov

ies. It is for the most part a distorted picture ... , but one

they believe is the real Americana and to be stored and re

trieved when a tie to the 'wonderful past is called for... It is

fulfillment of the American dream to move upward to better

and more rewarding occupations and higher income. Yet let

the farmer add acreage, a larger tractor, more stock, or a

bigger barn , that not only improves the farmer's lot but gives

the consumers wider choice, better quality and lower-priced

food, and we begin to look for a bogeyman ....

Finally , the profile and the research used in developing it

confirm some important hypotheses that have been offered

in recent years about the efficiency of the farming system

and point to some needed changes in focus for programs

and for research agendas of the future.

"We should never forget that our way of life as farmers and

ranchers — whether on 10 acres or 10,000 acres is only

possible as long as we meet our customers' needs. Our

claim for our way of life is not superior to any other profes

sion or occupation, and hope alone will not save us. ...

Recent studies reaffirm , for example , earlier findings that

the longrun average cost curve for farms decreases rapidly

as farm size increases, up to a point, and then becomes rel

atively flat over a wide range in size. It thus appears that

most of the primary farms have reached or surpassed the

size needed to attain most economies related to size . The

major portion of our food and fiber is thus produced by firms

that are beyond the most technically efficient size .

" In summary, I do not believe government should set policy

based on some stereotype, or, worse yet, the average fam

ily farm . No two people have the same idea of what consti

tutes the family farm today, and no idea of what the family

farm will look like in the future. More importantly, any pro

grams aimed at such a 'will o ' the wisp ' definition is destined

to mean more government regulation and intervention . "

Hubbard Russell, Jr., chairman , National Cattleman's

Association committee on private lands and water

usage, at the Denver meeting.

Economies - of - size studies suggest that few public benefits

accrue from farms of sizes beyond those necessary to

achieve the available cost economies. The success of the

farm sector in providing consumers with food at an ever-de

creasing proportion of their disposable income was largely

possible through greater efficiency - achieved in the main by

farm consolidation, the growth in size needed to capture the

existing technical economies. Results from these studies in

dicate that , for the primary farms as a group , technical

economies (and , one could conjecture, the pecuniary econ

omies as well ) have largely been realized with existing tech

nology and price relationships. There would thus appear to

be no further significant gains to be had by consumers from

further consolidation and size growth within this group of

farms. This , of course, calls into question further subsidiza

tion by taxpayers if it is justified by the expectation that fur

ther food price -reducing efficiencies would result.

The economies of size might be as they are in part because

of the past focus of public research on such things as large

scale equipment and technology based on inexpensive en

ergy and inexpensive capital. If more research could be fo

cused on making efficient complements of machinery for

smaller farms and on energy -efficient practices, thus chang

ing the cost curves , perhaps this would permit a more plur

alistic farm sector in terms of size mixes and less concen

tration of production into one or two size categories.
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7. For additional analyses of the effect of equity on cash flow for

several typical farming situations, see Status of the Family Farm ,

Third Annual Report to The Congress, U.S. Department of Agri

culture (forthcoming ).

8. See Thomas A. Miller, " Economies of Size, Structural Change,

and the Impact of a Family Farm Policy," paper presented at the

Western Agricultural Economics Association annual meeting, Las

Cruces, N.M. , July 21-22, 1980 .

9. Edward V. Jesse, “Thin Markets for Agricultural Products :

Causes, Effects, and Public Policy Options," National Economics

Division, Economics, Statistics, and Cooperatives Service, U.S.

Department of Agriculture, staff paper, September 1980 .

10. Allen B. Paul , Robert W. Bohall, and Gerald E. Plato, " Farmers'

Access to Markets ," National Economics Division , Economics,

Statistics, and Cooperative Service , U.S. Department of Agricul

ture , staff paper, September 1980.

11. Status of the Family Farm , Second Annual Report to the Con

gress, Economics, Statistics, and Cooperatives Service, AER No.

434, September 1979.

12. Donn A. Reimund , J. Rod Martin, and Charles V. Moore, Struc

tural Change in Agriculture: The Experience for Broilers, Fed Cat

tle, and Processing Vegetables, Economics and Statistics Service,

U.S. Department of Agriculture. Forthcoming.

13. LeVeen , Phillip , “ Comments on a paper by Reimund, Moore,

and Martin on 'Structural Change in Broilers, Cattle Feeding and

Processing Vegetables,' contracted correspondence to the Struc

ture of Agriculture Project, Office of the Secretary, U.S. Depart

ment of Agriculture, October 1980 .

Footnotes

1. The procedures used in the 1974 Census of Agriculture did not

completely count all farms. Primarily, the census tended to miss

small farms. To account for any discrepancies, a census survey

on the completeness of the enumeration was made along with the

actual census. Some time after the census data are released, ad

justment percentages are made available to account for differ

ences between the reported numbers and what are believed to be

the "actual " numbers. USDA then uses the adjustment percent

ages to recalculate the census numbers for such publications as

"Farm Income Statistics " and the “Balance Sheet of Agriculture,”

but not for all USDA publications.

2. The generalizations in this and subsequent sections are condi

tioned by a rather fundamental limitation in the data . The census

statistics assume a single operator per farm . There is no informa

tion on the frequency or the distribution of multiple -person opera

tions across farm sizes . Recent observations suggest, however,

that the larger operations tend much more to be two- or three-per

son operations and that one or more of these individuals often is

in the younger age categories. To the extent that multiple opera

tors occur, one may well overestimate the difference in well-being

of operators on such units in relation to smaller, single-operator

farms. Likewise , there are no data on the off- farm earnings of

second or third partner in such operations .

3. Intriguingly enough, off- farm income accounted for 40.7 percent

of the farm population's income in 1934 but did not again reach

that level until 1959, staying above it since and above 50 percent

for 11 of the last 13 years.

4. Crecink, John C. , Families with Farm Income: Their Income, In

come Distribution and Income Sources, Economic Development

Division, Economics, Statistics, and Cooperatives Service, U.S.

Department of Agriculture, November 1979.

5. Lin, William , James Johnson, and Linda Calvin , "Farm Com

modity Programs: Who Participates and Who Gets the Benefits, "

Economics and Statistics Service, U.S. Department of Agriculture

(forthcoming).

6. Objections are always certain to arise when discussing rates of

return to agriculture that include increases in asset values ( capital

gains). The objections, essentially, are that the capital gains are

unrealized , that they are illiquid wealth , that the increase cannot

be captured without selling the asset. In the case of land , this is

an unreasonable act for one wishing to continue in farming. But

the gains can become the equivalent of money when the in

creased equity in the assets is used to obtain credit for farm

expansion

The inappropriateness of adding the rate of return from current

income with the rate of return from nominal capital gains has

been pointed out by Emanuel Melichar and others. However, they

have also overcome this objection by calculating the real return

from asset appreciation (capital gains) which is comparable with

net income. Real capital gains (the increase in wealth after adjust

ing for inflation ) represent the amount of increase in the wealth of

the farm business that could be taken out without reducing the

real wealth position, the viability of the business. Therefore, real

increases in asset values are no less a return to farming than cur

rent income is . For further discussion of this subject, see Meli

char's "Capital Gains Versus Current Income in the Farming Sec

tor , " paper presented at the American Agricultural Economics

Association annual meeting, Washington State University, August

1 , 1979.
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Landownership has been a deep -seated personal goal in

the American culture since the beginnings of this country as

a collection of European colonies. The attachment to wide

spread private ownership of property, of which landowner

ship has been a prominent aspect, has been of primary im

portance in shaping the economic, social, and political

structure of the United States from that point on .

land found it a convenient strategy to rent additional land,

both to capture the potential of new technology and machin

ery and to reduce the capital requirements for that growth.

The trend to part-ownership farming has slowed in recent

years because rapid inflation in land prices has made in

vestment in ownership of additional land by those already

owning some land a more attractive financial strategy. An

nual increases in land values have been greater than cur

rent earnings from farming and that appreciation is taxed

eventually at a lower rate , if it gets taxed at all .

Even when they could not always attain their goal , having a

chance to own the land they worked and to realize the in

come from it has always been a value fundamental to un

derstanding the beliefs and actions of American farmers .

The Public Interest in Land

The intensity of the public's interest in farmland ownership

has fluctuated over time. Transferring to private ownership

about half the land ceded to the Federal Government by the

new States after the Revolution was a major public objec

tive until the late nineteenth century - as a way to settle the

territories and protect borders, to raise money, to promote

education, and to develop transportation.

As a policy issue , tenancy is not much discussed today ,

perhaps because full-tenant operations now account for only

about 11 percent of our farms. Moreover, being a tenant

farmer in many instances no longer implies either poverty or

reduced social status. The focus of ownership issues has

shifted toward the transfer from one generation to the next,

corporate ownership , and , to some extent, foreign owner

ship of U.S. farmland . One reason for the prominence of

these concerns has been a sustained increase in land

prices for more than a decade.

But even with relatively inexpensive land available on the

frontier, tenancy persisted. One -fourth of the farmers in

1880, for example , were tenants . Subsequently, this propor

tion increased, with tenant farms accounting for 70 percent

of the jump of 2.8 million in the total number of farms be

tween 1900 and 1935. As a percentage of the total, tenant

farmers reached a peak of 42 percent in 1930, a time of se

vere and widespread economic deprivation that began in

agricultural areas.

However, for reasons which will become apparent in the

chapters which follow, the potential for continued increased

concentration in landownership could well mean reduced

access to landownership by those wishing to farm . Some

owning land will do so more for the investment returns and

will look to others to farm it , however. Thus there is consid

erable potential for increased separation of landownership

and farming — hence increased tenancy. This could well be

come an increasingly sensitive public policy issue.

This high level of tenancy was among the most prominent of

the problems upon which policymakers, business and agri

cultural leaders focused during the thirties.

The number of full tenants declined by 1.5 million between

1935 and the end of World War II , and the total would drop

by another 1.14 million by 1974, when only 261,836 were

reported by the Census of Agriculture. The disappearance

of these tenant farms accounted for 58 percent of the 4.5

million -unit decline in the total number of farms between

1935 and 1974.

Structural Issues

Attempting to address those concerns , the Structure of Agri

culture Project focused on three pivotal questions:

• What is the distribution of ownership of farmland

among Americans today ?

• What are the trends and the prospects for future

ownership patterns ?

• Is owning the land still as important to farm operators

today as it traditionally has been, and, if so , do Federal poli

cies foster the achievement of that goal or detract from it?

During the same period, farmers who owned part and

rented the rest of what they worked became the most prom

inent category of farm operators . While their numbers have

declined slightly over the postwar period, these part -owners,

who accounted for 16 percent of all farm operators in 1950,

comprised 26 percent of the total in 1974 .

Our analysis of landownership trends — based on recent sur

veys, research into particular aspects of the issue , and the

testimony of those who spoke at the public meetings — led

us to these summary answers :

• Ownership of farmland in the United States is rela

tively concentrated (Table 26) . Farmland comprises more

than half of the land . In 1978, less than 3 percent of the to

tal population owned all of the farmland. About 0.14 of one

percent of the total U.S. population or five percent of the

farmland owners - owned 48 percent of those farm and

ranch acres.

As important as that growth in part- ownership is the fact

that their operations accounted for 53 percent of American

farmland. This means that, for more than half the farmland

in use, the functions of ownership and operation are not

held entirely in the same hands . Many farmers who owned
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• Forces promoting concentration have intensified in

recent years. If present conditions continue, landownership

will become more concentrated, with increased separation

between the ownership and the use of the land — that is , an

increase in absentee ownership and a corollary increase in

tenant farming.

• Ownership by farm operators of the land they work

remains a cherished goal in our society .

The last decade showed that farmland ownership has been

a good investment when both these streams of returns are

considered. It has consistently outperformed all other poten

tial individual investments except real-estate trusts since the

late 1960's. But what are the impacts on investors of having

very favorable total returns split between current income

and capital gains ? The future ownership of land resources

is crucially dependent on who can invest in farmland .

At least three types of investors have potential importance

in farmland ownership issues :

• Farm owner-operators who are primarily dependent

on farm receipts to sustain their operations ;

• Individual absentee-owners and farm owner-opera

tors who have significant wealth and income sources inde

pendent of agriculture, and ,

• Tax -exempt institutional investors , such as pension

funds , churches, or charitable foundations.

A Profile of Landowners

Who owns this land now ? A survey of landownership in the

United States in 1978 and other recent work discovered

these facts about the owners and the distribution of this vital

asset (Tables 26-28 ):

• Including individuals, partnerships, and corporations,

there were slightly more than 6.9 million owners of the 938

million acres of farms and ranches .

• Another 26.8 million owners account for the other

409 million acres of privately held land in the United States .

• One percent, or 337,000 , of the owners of private

land , including farmland , own nearly one half of that land , or

648 million acres — an average of 1,923 acres each . Sev

enty - five percent of the owners hold 3 percent of the private

land; conversely, 25 percent own 97 percent.

• Governments - Federal, State , and localown less

than 1 billion acres , or about 40 percent of the 2.3 billion

acres of land in the United States, excluding Alaska . Of that

1 billion , the Federal Government owns about 85 percent .

• About 88.1 percent of the 6.9 million owners of farm

and ranch land are either sole proprietors or husband -wife

co -owners . Another 7.4 percent are family partnerships or

family corporations. Together, these categories comprise

95.5 percent of the owners but hold only 90.3 percent of the

acreage. The other 9.7 percent is owned by nonfamily part

nerships and corporations, 4.5 percent of the owners .

• One percent of the farmland owners possess 30.3

percent of the farmland . The percent of farmland owned by

the largest one percent varies among regions — from 8.4

percent in the Lake States and Corn Belt to over 37 percent

in the Mountain States . In 1946 , before Alaska and Hawaii

were States , a survey found that one percent of the farm

land owners controlled 28 percent of the acreage.

• Less than 3 percent of the farmland changes hands

each year, and 72 percent of the buyers are farmers.

• Most of the farmland owners are white males be

tween the ages of 50 and 69 , although this finding does not

fully recognize husband -wife holdings and family

partnerships.

Who Can Buy Farmland?

Research has shown that, as long as we expect significant

inflation in the economy , returns to ownership of farmland

will continue to be split between current net returns to land

and capital appreciation of the land. During the 1970's , ap

preciation in land values was by far the greater part of those

returns.

The differences among these classes of investors stem pri

marily from their dependence on current income from agri

culture, their tax liability or exemption status, and their abili

ties to use debt financing to leverage their ownership of

capital assets. An analysis of the ability of these investors to

bid for specific parcels of land and the rates of return they

would experience led to the following conclusions:

• Tax status and effective tax rates are of great impor

tance to the ability of investors to bid for farmland.

• Ability to use debt financing to leverage control of

capital assets is especially important in times when high

rates of inflation are expected to continue .

• Beginners and other investors who depend primarily

on farm sources for current income are at a competitive dis

advantage in buying land .

The interpretation of those conclusions for each of the

classes of potential investors in farmland is :

• Established owner -operator farms are in a very

strong competitive position compared to both potential new

owner-operators and other investors . The established

owner-operators can obtain a de facto tax -exempt status,

deferring taxes on current income by continued growth and

expansion of a farm they expect to pass intact to a suc

ceeding generation. How this works is explained further in

the tax-policy chapter which follows.

• Entering owner-operators may have net returns simi

lar to established owner-operators but cannot handle the

negative cash flows that result from low current returns and

high levels of debt financing . In a sense , land has come to

have the characteristics of a " growth stock "; it is a good,

long -term investment but the current earnings will not pay

for it. This means that would-be beginning farms cannot

borrow money to buy land and repay that loan with farm

earnings, especially in the early years of the loan .
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Age

50-64 65–74

75 and

overpercent

Table 26 : Distribution of landownership and age of landowners (farmland), 1978

Proportion held by

Region Largest 5 Largest 1 Under

35-49

percent 35

(Percent of acreage)

Northeast 34.2 13.8 7.8 29.1

Lake States 24.2 8.4 9.6 31.3

Corn Belt 24.6 7.9 6.2 25.1

Northern Plains 32.7 14.9 6.4 24.0

Appalachian 39.1 17.0 6.5 24.1

Southeast 49.2 27.1 4.3 22.1

Delta 45.8 23.0 5.2 25.1

Southern Plains 53.6 33.4 4.7 20.1

Mountain 67.2 37.6 5.0 26.5

Pacific
71.0 43.0 4.3 23.1

United States 48.1 30.3 5.9 24.6

38.4

36.0

37.4

39.9

37.5

42.1

37.2

39.6

43.6

42.4

39.8

16.3

15.2

18.5

19.5

20.5

20.4

22.2

21.3

17.9

18.2

19.1

8.4

7.9

12.8

10.2

11.4

11.1

10.3

14.3

7.0

12.0

10.6

Source: ESS/USDA.

Table 27 : Distribution of farmland owners and acreage owned, 1978

Owners with less than 50 acres

Region Percent of

Owners with more than 1,000 acres

Percent of

Owners LandOwners Land

Northeast

North Central

South

Great Plains

Southwest

Northwest

66.4

43.5

69.3

35.0

77.6

72.7

14.9

6.8

14.3

1.8

6.3

6.3

.2

.3

.4

3.3

4.7

5.9

20.7

23.5

26.3

23.3

67.5

60.9

Source: ESS/USDA

Table 28: Distribution of farmland owners and value of land owned , 1978

Owners with farmland valued

less than $ 50,000

Region

Percent of

Value of landOwners

Northeast

North Central

South

Great Plains

Southwest

Northwest

Source: ESS/USDA

69.0

40.0

79.3

49.4

62.2

64.5

11.2

5.4

20.0

6.1

7.9

7.0

Owners with farmland valued

more than $1 million

Percent of

Owners Value of land

4 40.8

1.2 13.7

.4 21.3

1.1 28.9

2.1 44.1

3.4 55.6
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• Individual absentee owners , who are not dependent

on current returns from farming, can obtain a similar de

facto tax -exempt status through continued land purchases

and debt financing. Thus, they are in a very strong competi

tive position to acquire and hold farmland for the purpose of

accumulating an estate .

• Tax -exempt institutional investors , such as pension

funds, charitable foundations, and churches, enjoy a tax-ex

empt status but , in general, cannot employ debt financing to

increase their control of assets in inflationary times . Thus ,

they are in a stronger competitive position than a beginning

owner-operator but in a slightly less competitive posi

against an established owner-operator or an individual non

farm investor with independent sources of income.

It is unknown exactly how much land is available for sale to

the outside investor or to young farmers who do not happen

to be connected, but it is likely to be less than one half of

the total land transfers, or less than $ 8.5 billion worth in

1980 values . In 1978, private pension funds alone, had as

sets worth $564 billion , around 10 percent more than the to

tal value of farm real estate in contiguous states that year.

That is , it would have required only 1.5 percent of their total

assets to buy up all the land that was available nationally on

the open market.

Smaller and beginning farmers are at a clear disadvantage

in buying land against both the pension funds and larger,

well -established farmers .

The second major impact is on the price of farmland . There

is no national exchange for buying and selling farmland, and

forces at the local level, including these who have recently

bought or want to buy, exert a major influence on the actual

transaction price. The entry of even a small fund or other

institutional investor could dramatically increase the asking

prices in a local area .

Inflation, Land, and the Distribution of Wealth

Very likely, the greatest single force propelling changes in

the current structure of landownership in agriculture is not

the nonfarming investor, the industrial corporation , the large

agribusiness firms exerting their market power, or even es

tablished farmers trying to expand. Instead , the greatest

force is probably inflation .

However, it is important to note that, to be fully competitive

with the tax -exempt institutions, even the well-established

farmer must aggressively expand, using debt financing . But

this sort of expansion is not without problems for the individ

ual and, at times, for the public as a whole, if emergency

relief measures become necessary . The lower-equity farmer

who must depend on current earnings to meet his financial

obligations, including interest and repayment of debt, is at a

distinct disadvantage in a rising land market. His cash flow

may be insufficient to meet obligations . The pension funds ,

on the other hand , have no cash-flow problems. With 100

percent equity financing, they face little risk , but they force

farmers into taking a very risky course in order to compete

with them .

The concentration of ownership of farmland corresponds to

the concentration of wealth in farming — which is not surpris

ing, considering the role that land plays in determining that

wealth and the fact that land values surged during the

1970's.

A large-scale infusion of capital into farmland from either

pension funds or other kinds of institutional investors would

also have other impacts .

In current dollars, physical assets of farm operations (land

and buildings, machinery, livestock, and crops stored on

and off farms) more than tripled in value between 1960 and

1978, with the major increases occurring after 1972's boom

in grain prices. This increase in farm - related wealth of farm

asset-holders more than kept pace with inflation . Conse

quently , the real wealth of the sector as a whole increased

substantially , and farm wealth as a proportion of total na

tional wealth increased from 7.7 percent in 1970 to 8.7 per

cent in 1978 .

First , the farmland market is very thin . Only a small number

of transactions, compared to the total amount of land , occur

in any given year. In the year that ended February 1 , 1980 ,

only $17 billion worth of farm real estate changed owners .

That amounted to 26.5 million acres out of a farmland base

of about 1.04 billion acres, valued at $ 668 billion . In the last

six years, the market has gotten thinner. In 1974 , there

were about 140,000 transfers compared to the 86,000 last

year - a decline of about 40 percent.

But the capital gains accrued by farm asset -holders were

not shared in a manner proportionate to the holdings of as

sets at any one particular time. Aggressive individuals who

acquired farm physical assets during this period gained

more than others . Thus , inflation contributed to the in

creases in wealth among farm asset-holders and also to the

increase in concentration of that wealth among those who

were aggressive in acquiring such assets as land.

Further, last year about 2.5 percent of the farmland was

transferred , but much less than that made it to the open

market. Historically, nearly half (43 percent) of the farm

acreage is purchased from a relative, inherited , or received

as a gift. The other 57 percent of the land is transferred

through nonfamily sales, but a substantial proportion of

these sales are to friends and neighbors - prearranged

sales of parcels that are not publicly advertised.
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As noted , one of the most important trends affecting agricul

tural structure has been soaring farmland prices since World

War II . Until the early 1970's , land values appreciated at a

compound average rate of 5.6 percent per year . This appre

ciation reflected a combination of increased farm earnings

and relatively low rates of inflation . The price increases of

the 1970's were greater as earnings increased and inflation

accelerated.

" One of the great issues facing agriculture today is the

gathering sentiment that land really belongs to the people,

and that the farmer has only a stewardship right in the as

set. It is a kind of socialist mentality, and it has an adverse

effect on the farmer. It leads to the belief by politicians and

consumers alike that the farmer has a responsibility to pro

vide cheap food, that the economy can't afford escalation in

food costs commensurate with increases in production

costs. It is essential that the consumer understand that...

he simply will spend more of his take -home pay in the food

basket . "

J. Howard Settle of Baltimore, Md., in Fayetteville.

The previous section observed generally that , as an invest

ment , land , both urban land and farmland , compared favor

ably during the last decade with other kinds of investments

available to individuals . Comparing annual yields from var

ious investments shows that , since 1970 , the annual earn

ings of farmland ownership (the ratio of net rent to land

value ) have usually been lower than earnings from all other

types of investments except common stock . In the 1960's ,

earnings to landownership were more competitive with other

investments . Capital gains, on the other hand , have been

much higher from farmland than from other investments . In

the year that ended March 1 , 1980, farmland capital gains

exceeded 15 percent.

Inflation thus both compounds the attractiveness of farmland

as an investment and strengthens the competitive position

of the wealthy in buying land .

The magnitude of increases in farm wealth ( capital gains)

may be better understood when that wealth is related to

farm earnings over time. In the seven-year period of 1972 to

1978 , the value of U.S. farm assets more than doubled .

This increase of more than $400 billion was nearly three

times the total farm earnings in the same period and equiv

alent to total farm income for the previous 38 years .

Ownership and Government Policy

The competitive advantage held by those who are expand

ing their land base is augmented by Government programs

through which the general public absorbs price and produc

tion risks, offers subsidized credit, and provides tax advan

tages to those with enough income to take them .

Slightly over half of the $583 billion in capital gains accruing

to physical farm assets between 1960 and 1978 can be at

tributed to increases in the general price level (inflation ).

The balance represented the increase in the real wealth of

those owning the assets.

The assumption of risks by the public makes those who

would otherwise have to shoulder those risks themselves

more confident about their economic future and their ability

to repay debt . It enhances their bankers ' confidence as well,

because the chances of these people going bankrupt are

lessened by that assumption of risk .

Tax rules , which are examined in detail in Chapter 6 of this

part of the report, reinforce the effect of inflation in strength

ening the competitive position of the wealthy in buying land .

There can be little doubt that , if the attractiveness of farm

land as an investment holds its own , farmers who already

have large holdings will continue to aggressively acquire

more land . Landownership probably will become more con

centrated in the future as a consequence.

These patterns develop because land is a good investment

hedge against inflation. But, more importantly , it is a good

tax shelter . With high interest rates induced by that inflation ,

the distance between "current" earnings on farmland and

the amount needed to carry the financing is widened . The

rate of current earnings might even be decreased by the

same inflation that raises interest rates . The growing gap

between interest and returns to land is most easily filled by

those who are rich . Under our tax laws , they are especially

favored when it comes to trying to span this distance .

The permissive accounting rules used in reporting income

from the farm investment frequently produce losses that are

accounting losses , not economic losses . These tax losses

shelter other income , either farm or nonfarm , from the in

come tax . The capital gains produced by farm activities are

not taxed as they accrue . The gains , therefore , are almost

always taxed much later than the time when the expenses

associated with the original purchase or development of the

capital asset are claimed as deductions. Most frequently,

the gains are taxed, if they are taxed at all , as long -term

capital gains . High-income taxpayers are in a position to ex

ploit these rules the most .
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Sometimes these tax shelters are discussed as if they ben

efitted only individuals " outside of farming." The tax provi

sions are , however, used regularly by larger farmers to

lower their taxable incomes.For example, a lawyer may uti

lize a farm operation to generate $ 50,000 of accounting

losses to reduce, for tax purposes, his $ 75,000 income from

practicing law. A farmer may use a similar set of farm re

sources to generate $ 50,000 of accounting losses to place

against $ 75,000 in income from other farm operations.

Those conclusions produce an irony of sorts. The long -held

belief that widespread ownership of land by those who farm

it will produce a more responsible citizenry includes the be

lief that those who farm it should have few restraints on how

they use it or on their ambitions to acquire more land. (That

is , no publicly imposed limits on growth of individual farm

businesses). In fact, " growth ” has become a measure of

business " success " in our society. Market forces, and the

incentives outlined in this and other chapters by which pub

lic policies have reinforced them , will continue to move agri

culture toward a situation in which a few will own the land .Those not-always-taxed capital gains and increased wealth

are not shared equally by asset holders . Different people re

spond differently to inflation . Those who are aggressive and

acquire additional physical assets during inflationary periods

gain more than those who do not. Inflation also contributes

to the wealth of those who have leveraged themselves the

farthest. Tax, credit, and risk -sharing programs have sup

ported this action .

Those speaking for land interests will be fewer and fewer

and thus may increasingly not speak for the interests of

those who would like to own land or to secure access to

land to farm .

In many cases, these aggressive purchasers have reduced

their own flexibility — their ability to withstand reductions in

farm prices or increases in interest rates. They would be

most susceptible to bankruptcy if Government did not bear

some or all of the price and production risks.

In effect, present trends in landownership and use could

move agriculture in the same direction as the rest of the

economy and society: from a nation of many small busi

nesses and private owners to a nation of a few large firms

and many wage -earners.

Increased land values also make it more difficult to pass a

moderate -sized farm intact to one's children . The greater

the value of the farms, the more difficult these transfers

from one generation to the next become.

Summary

Three summary points about landownership are important:

• There will probably be continued rapid inflation in

land prices because of strong global demand for food and

the consequent pressures on the land base ; the related rise

in earnings to farm production; continued inflation in the

general economy, which increases the attractiveness of in

vesting in land as a shelter; continued availability of liberal

credit arrangements from private and especially public farm

real-estate lenders , and incentives for landownership pro

vided by tax policies and risk -reducing farm commodity

programs.

• That will reinforce present trends toward concentra

tion in landownership - mostly into the hands of large farms

growing larger but also in those of some wealthy nonfarm

investors .

• Those trends imply a gradual disenfranchisement, a

separation , of the majority of the people from the land .
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Perhaps no single aspect of our agricultural system has

been so taken for granted as the abundance of our natural

resources our water, fossil fuels, and productive soil. But,

as the capacity of our production system is being pushed

ever closer to its outer bounds , the physical limits of our

natural resource base are coming to be much more fully

recognized and appreciated.

The Land Resource

The 1.5 billion acres of U.S. Iand not owned by the Federal

Government are now categorized as follows :

• 413 million acres available for use as cropland, 387

million of which were used for crop production in 1980.

• 542 million acres used to graze livestock, including

134 million acres of cropland and native pasture and 408

million acres of range.

• 370 million acres primarily in forests.

• 176 million acres in primarily nonagricultural uses

small towns, urban areas, highways , and airports.

As we look across this decade and beyond , increased de

mands on our food - production plant are indicated . Resource

problems that exist now might become even more severe ,

and additional problems might emerge. All , in combination ,

could significantly affect our future food -production ability.

The Government and the public it serves must begin to give

greater attention to conservation of the Nation's natural re

sources ; we must give greater thought to their most benefi

cial use to society as a whole , not just for the present , but

for future generations.

In addition to the 413 million acres of land classed as avail

able for crop production , 127 million more acres of the pas

ture , range and forest land are considered to have potential

for use as cropland . ' Thirty -six million of these acres are

considered to have high potential for conversion to cropland

use with little investment. Another 91 million acres haveme

dium potential but would require some developmental costs

and conservation investments to remain in crop use .

Confronted with growing demands for food and fiber in the

future, an understanding of the extent and nature of the

margin between current production capacity and the full po

tential of our resource capacity assumes a growing impor

tance . The two sources of greater quantities of food produc

tion — higher productivity and our natural resource base — will

in the future become more and more inextricably linked . The

policies we subsequently pursue must not only take account

of immediate productive capacity needs, but they must also

give more explicit attention to maintaining and expanding

the capacity over the longrun and doing so in a broader so

cial context, regardless of how the resources are organized

and held . Resource conservation and environmental policies

may either constrain or enhance increased food production.

Most are constraining in the shortrun, but there are trade

offs between operating at maximum production in the short

run with environmental degradation and sustained longrun

capacity with environmental enhancement.

Soil Erosion

On large parts of the agricultural land base, a severeman

agement problem is the depletion of the soil resource

through erosion . The most dominant form of that erosion is

caused by water runoff, estimated in 1977 to amount to

4.044 billion tons , the equivalent of 2,247,000 acre -feet of

soil. (An acre -foot is a 1 -foot-deep slice of soil large enough

to cover 1 acre .) A second source of erosion is wind , re

sponsible in 1977 for the movement of 1.462 billion tons

(812,000 acre-feet ). Losses from gully erosion were 298.3

million tons, or 165,700 acre - feet.

Water and wind erosion redistribute soil, depositing it on

other tracts, on floodplains, and in streams. Some soils are

enhanced by this deposition , and most soils have some nat

ural regenerative capacity, perhaps as much as 2 to 5 tons

per acre annually. When erosion exceeds this , the depth of

the most productive topsoil is being reduced, diminishing

over time the crop-yielding capacity of the land and causing

other detrimentaleffects, such as stream sedimentation and

pollution when nutrients and toxic chemicals are carried with

the sediment .

The conservation and use of our land and water

resources -- explicitly addressing such areas as reduction of

soil erosion and sedimentation , preservation of prime agri

cultural lands, retention of agricultural wetlands , enhance

ment of instream water flows , water conservation in irrigated

agriculture, and competition for agricultural land and water

resources from energy production — must be crafted as an

integral part of food and agricultural policies for the future .

While severe in the aggregate, erosion does not occur uni

formly across land types. More than one-half of all erosion

occurs on cropland, one-third is on rangeland , and smaller

proportions occur on the forest and pasture land. On most

agricultural land , erosion occurs at relatively low rates : less

than 5 tons per acre annually is lost on two -thirds of the

land . On cropland, the loss exceeds 10 tons per acre on

only 17 percent of the acreage . The most serious cropland

erosion is thus concentrated on a relatively small land area

(Figure 7) .
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Figure 7

Total Cropland Erosion , 1977

One dot equals 250,000 tons

of soil eroded annually; total annual

soil loss equals 2 billion tons .

Most serious sheet and rill erosion occurs in the

Corn Belt and Delta states and west Tennessee.

Almost 95 percent of the erosion on cropland occurs where

cultivated and close - grown crops are produced; the average

annual loss is 8 tons (5.4 tons sheet and rill and 2.6 tons

wind ). Because of the protective influence of growing vege

tation and crop residues, erosion on cropland not in cultiva

tion , is , of course , much lower.

That briefly sketches the problem at present . But the prob

lem is not static — what about the future , when the pressures

for increased domestic and foreign production will become

even stronger and undoubtedly increase the economic in

centives to extend cultivation to additional lands?

Crops differ in the average annual erosion associated with

them according to the region and the type of soil on which

they are grown. Water and wind erosion rates for the five

principal crops are : cotton , 19.9 tons; sorghum , 12.6 tons;

soybeans. 8.2 tons ; corn , 7.6 tons : and wheat/fallow , 6.5

tons.

Prior to 1970 , when the agricultural plant was operating well

below capacity and significant acreages were idled by Gov

ernment programs, larger and larger production was ob

tained on successively smaller acreages of land . Crop pro

duction had become concentrated on the best land — the

highest yielding, lowest-production -cost acres, and the acres

least prone to erosion . But, with the rapid growth in export

demand, farmers have in the last 10 years reversed the

trend of the previous 4 decades, and expanded the land

used for crop production by 54 million acres.
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The inherent erosion potential is much greater on the crop

land not now in cultivation . Estimates of the average erosion

per acre annually on the land now cropped (5.4 tons per

acre) are greatly exceeded by the estimated average ero

sion rate that would occur (about 10 tons per acre) on the

potential additional cropland acres under the same condi

tions . As crop production extends onto a greater land base,

the potential erosion problems can be expected to become

more and more severe, with greater associated environmen

tal problems.

Public policy presently discourages the irreversible conver

sion of prime lands . Forty-eight States now have some type

of policy to protect agricultural lands, by such means as

preferential property - tax assessments, agricultural district

ing, easements or contracts, zoning , and development

rights. At the Federal level, the Department of Agriculture

advocates the retention of prime lands.

The relatively small proportion of the cropland base being

converted may not affect the geographic distribution of the

production of major crops or the structure of American agri

culture in the aggregate. But, the State and local effects are

very important, particularly in areas where nonfarm influ

ences may seriously affect the viability of farming.

While soilerosion is a major problem , it is by no means the

only important problem affecting our land resource and our

ability to produce food and fiber now and in the future.

Water Resources

Agriculture is the predominant user of water in the United

States, accounting for almost one-half of all fresh -water

withdrawals from surface and ground sources and over four

fifths of the actual consumption. Almost 98 percent of the

water consumed in agriculture is used to irrigate crops ; the

remainder, for livestock .

The Wetlands

This Nation has 166 million acres of swamps, marshes , and

floodplains unsuitable for cropping that are classified as

wetlands. Additionally, another 104 million acres also classi

fied as wetlands could be cropped, at least intermittently,

with drainage to increase the crop yields . These wetlands

are now recognized as having important roles in the ecolog

ical balance . Reflecting this, Federal policy no longer subsi

dizes their drainage for crop production unless an overriding

conservation or pollution - abatement goal is to be realized .

In fact, Federal and State programs now attempt to maintain

the wetlands; more than 19 million acres are being pre

served for wildlife habitats through either long -term leases

or direct purchases of the land .

The total productivity of agriculture is importantly enhanced

by irrigation . The acreage irrigated has steadily increased

over time from 7.17 million acres in 1900 to 14.6 million

acres by 1930, 20.7 million acres by 1945 , 30 million acres

by 1955, 45.3 million acres by 1975 , and , by 1978, 51.3 mil

lion acres were under one form of irrigation or another (Fig

ure 2) . Over 20 percent of the irrigated acreage received

water from the Federal water and power resources services

projects, 29 percent received water from non-Federal proj

ects, and 50 percent received all water from on -farm

sources.

Growing incentives for greater commodity production will, in

the future, heighten pressures to drain the wet soils for

cropping. Maintaining the wetlands in their current state , of

course , implies an increased use of marginal croplands, at

higher production costs per unit of output , and greater prob

lems of erosion and sedimentation . The growth in irrigated acreage has been possible only with

substantial capital investment - over $16.9 billion in 1975 , of

which $9.0 billion was Federal investment and the remain

der non -Federal public and private investment. The implied

average investment per irrigated acre was $270 in project

facilities , $105 in on -farm facilities , and $ 375 over all .

Preservation of Prime Lands

Another important factor affecting our present and future

food-production capacity is the conversion of prime agricul

tural land to nonagricultural uses, which also aggravates the

soil-erosion problem to the extent that production must shift

to the potentially less stable lands. When inventoried in

1977, the Nation had 344.5 million acres of prime agricul

tural lands . The cropland base of 413 million acres included

230 million acres of prime lands ; prime lands not included

consisted of pasture, range, and forests not presently

cropped. The rate of conversion of current and potential

cropland to urban or other nonagricultural uses was esti

mated in 1975 to be 900,000 acres per year, 675,000 acres

of which came from the current cropland base. Perhaps

two - thirds of the land converted was prime land or land that

has suitable physical and climatic characteristics for farming .

Irrigated acreage has historically been concentrated in 17

western States but with rapid growth has shifted eastward in

recent years . Acres irrigated east of the Great Plains in

creased by 65 percent between 1974 and 1978, in contrast

to only 14 percent in the western States . Supplemental irri

gation in the rain -fed farming areas will become increasingly

important.
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Groundwater Depletion

The estimated volume of groundwater supplies of the United

States exceeds that of all surface supplies , including the

Great Lakes. The volume, equivalent to about 35 years of

surface runoff, is 97 percent of total freshwater supplies.

Despite these impressive supplies, withdrawals of ground

water occur at rates exceeding the natural recharge in many

important agricultural areas . Withdrawals have been esti

mated at 68 to 85 million acre-feet annually ; the extent to

which these figures reflect groundwater depletion is uncer

tain . In some areas , however, declining water levels in com

bination with the rising cost of energy necessary to lift the

water are causing irrigation wells to be abandoned .

Water Conservation

President Carter in 1978 established water conservation as

a national priority and directed it be made a major compon

ent of national water policy. This meant that water conser

vation ( actions to reduce the demand for water, improve ef

ficiency in its use to reduce losses, and improve land

management practices) should be fully integrated into

water -resource development plans for achieving national

economic development and environmental-quality

objectives.

One of the most critical depletion areas is the High Plains of

west Texas and eastern New Mexico. Continued irrigation

on several million acres is at risk in this region because of

the increasing inadequacy of available groundwater sup

plies. The aquifers from which the water is pumped are con

tained in the Ogallala Formation , one extremely slow to

recharge.

The potential for increasing the productive capacity through

improved irrigation efficiency may be much less than gener

ally perceived. In the shortrun , the potential is extremely lim

ited. By the year 2000, water withdrawals from surface and

underground sources could be reduced an estimated 39 mil

lion feet under a greatly accelerated water conservation pro

gram . However, not all of this additional water is available

for immediate consumptive use ; as much as four -fifths of

the reduced withdrawals would have returned to streams

and underground aquifers for subsequent consumptive use.

Because local surface -water supplies as alternative sources

are often inadequate, few options for the Ogallala problem

are available except to slow the rate of groundwater mining .

As things now stand , farmers have economic incentives to

continue pumping for shortrun production needs. Yet, an

acre-foot of water pumped from Ogallala aquifers is often ,

literally, "mined," not to be replaced for generations.

Continually rising energy prices may have significant im

pacts on production and water use . Higher energy prices in

crease the cost of water to the farmer and will result in less

being used , unless commodity prices rise as well. Farmers

respond to higher energy costs by lowering water applica

tion rates, changing to crops requiring less water, or by

abandoning irrigation. This is already occurring in the Texas

High Plains and other areas of deep -pumping lifts and fall

ing water tables .An irony of past policies is that irrigation development in the

Ogallala area was certainly encouraged, if not subsidized,

by Federal programs at the same time the Nation was trying

to cope with chronic agricultural production surpluses. Now

that the surpluses are gone, much of the water is, too .

In the absence of practical alternative sources of water sup

ply , irrigated lands now dependent on groundwater overdraft

will continue to revert to dryland production. Production and

farm income will be reduced in areas where irrigation is

abandoned . Ultimately , this could increase the economic

pressures for individual farms to grow if income from dry

land farming is to equal that realized from irrigation. At the

national level, the production losses due to the abandoning

of irrigation will have to be made up elsewhere if output is

to be maintained . This also could aggravate the soil erosion

problem as fragile lands in humid regions are brought into

production .

Surface -Water Shortages

In almost every region of the West, more water could be

used for irrigation if it were available. Competition for exist

ing surface water supplies is intense. Energy development

and municipal and industrial uses are bidding away water

previously used either for agriculture or recreation or to

maintain fish and wildlife habitats. Although competition for

water from municipal and industrial water supplies continues

to increase, the greatest potential conflict may be between

energy development and irrigation. Both uses require large

amounts of water. Periodic droughts aggravate the situation .

Competition for Resources for Energy

An increasing share of our Nation's energy in the coming

decades is expected to come from coal and synthetic fuels.

Mining coal and processing it into energy for electricity -gen

eration plants ( liquification, gasification, et cetera ) require

land and water resources. Since the values of land and

water in energy production will likely exceed their values in

agriculture production , energy producers might be able to

outbid agriculture for these resources .
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Overall, the impact on the Nation's agricultural productive

capacity from the loss of these resources to energy devel

opment will be slight , although local economic impacts could

be severe . About 570,000 acres of rural land will be used

temporarily for strip -mine coal production. The impact of oil

shale development on agricultural -resource productivity will

be imperceptible at the national level.

increase each year, water quality deteriorates , instream

uses compete more intensely for withdrawals , and water

shortages occur with increasing frequency across the

country.

As we undertake a forward look at the kind of actions most

appropriate to ensure the wise use of our resources , it is

useful to review the types and nature of past policies this

Nation has pursued.
Water Quality

The improvement of water quality relates to water conserva

tion and the use of water in a context broader than just agri

culture . The major efforts at improving water quality are fo

cused on pollution control. Nonpoint pollution -control efforts

are directed at controlling erosion and runoff from agricul

tural and forested areas and at the use of pesticides . Point

source controls primarily affect livestock feedlots and food

processing plants .

Past Policy

The foundations of national policy for the conservation of

soil and water resources are contained in the Soil Conser

vation and Domestic Allotment Act passed in 1935. This act

established the Soil Conservation Service, and provided

that, in return for furnishing technical and financial assist

ance on private lands , certain things could be required of

the States . Specifically, the States were to enact and en

force laws imposing permanent restrictions on the use of

erosive lands. Contributions of either cash or in-kind ser

vices to farmers were authorized for activities beneficial to

private interests .

New and modified processes reduce water use and waste

loads from food -processing plants . Changes within the

plants involve water conservation through new processes,

process modification , recycling, and improved cleaning proc

esses . Wastewater treatment and disposal include water

renovation by land treatment, irrigation, and wastewater

treatment, including lagoons. Over all , water savings can

amount to 50 percent or more in many food -processing

plants, which is important to the seasonal water demands of

small towns and communities.

The initial thrust of Federal conservation policy had clear

regulatory overtones, but the regulatory powers were not to

be exercised at the Federal level . Rather, State and local

governments were expected to establish and exercise the

land-use controls . The theory was that farmers should im

pose land-use controls upon themselves . Following the lead

of a 1935 Texas law, States were asked to pass legislation

authorizing soil conservation districts as governmental sub

divisions . Districts were to be organized based upon the fa

vorable vote of the "land occupiers" in a proposed district.

Improved water use through water -quality practices could

change the pattern of land use and cropland utilization .

Management practices on farms to improve water

quality, such as minimum tillage , taking land out of produc

tion for buffer strips , terracing , et cetera , will influence yields

and production patterns. Productivity may be reduced ; pro

duction costs may rise.

The regional effects of water-quality improvements have im

portant implications for the structure of agriculture. The im

pacts on farm size , cropland use , and enterprises would be

expected to vary significantly from region to region.

The idea of conservation districts caught on ; by 1942 , 41

States had passed the required enabling legislation. Today,

nearly all agricultural land is in a conservation district. The

State laws that brought the districts into being , however,

made the passage and enforcement of controls on the use

of erosive lands difficult. Few, if any, instances are recorded

in which the regulatory powers granted to the districts have

actually been used to conserve soil for long -term public

benefit . Thus , one of the basic intents of national conserva

tion policy, local controls on the use of problem lands, has

been lost .

Future Conservation Policy Directions

The concern for productivity loss and other detrimental ef

fects of erosion have led to substantial Federal and State

programs of cost- sharing and technical assistance to en

courage landowners to undertake erosion control on their

lands. Presently, the Federal Government spends over $ 1

billion annually on conservation programs alone; another

$152 million of State , county, and local funds go for the

same purpose.

With one exception , the Great Plains Conservation Pro

gram , the assistance provided by the Soil Conservation Ser

vice is technical . Assistance is based on personal interac

tion with land users and extends from informing them of the

benefits of erosion control and water conservation to the de

sign and engineering of drainage systems and irrigation fa

cilities . The primary impact is to increase awareness of

land -management problems, both conservation- and produc

tion -oriented.

In the broad area of planning , development , management ,

and use of the Nation's water resources , annual Federal

outlays now exceed $10 billion . In spite of this tremendous

outlay of funds , water problems still exist - flood damages
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The act was amended in 1936. In part, the amendments

were to replace provisions of the Agricultural Adjustment Act

of 1933 struck down by the Supreme Court. They empow

ered the Secretary to make payments to farmers for a vari

ety of purposes, including soil and water conservation. The

resulting program evolved into the Agricultural Conservation

Program (ACP) .

production held commodity prices and farm incomes low .

During the thirties and forties, farmers were still largely re

liant on natural fertility and , in attempting to maintain income

levels in the face of low prices, continued exploiting the soil

resources to maximize their shortrun returns without regard

to the longer-term consequences. This , of course, worked

counter to the objective of reducing erosion . Thus, actions

intended for one major purpose were being simultaneously

undermined as those actions aggravated the basic incomes

problem in the sector.

The ACP was initially intended to be temporary. The States

were given two years to enact legislation enabling them to

develop and implement plans for preserving and improving

soil fertility, promoting the economic use of land, reducing

the exploitation of soil, protecting rivers and harbors against

the results of soilerosion , and reestablishing the purchasing

power of the net income of farmers , relative to nonfarmers,

to a level equivalent to that which prevailed from 1909 to

1914. Once the States had acceptable programs for these

purposes, the ACP was to make grants to the States for

their implementation .

There is still a contradictory element today in Federal action

in the name of soil and water conservation . Although the

ACP program has been reformed to shift the orientation

from primarily production - oriented practices, many of the

programs still provide assistance for them . These programs

offer cafeteria -style technical and financial assistance, with

the recipient making the decision as to what will be done.

The crisis atmosphere that accompanied the initiation of

those programs, exacerbated by the Depression , resulted in

little attention being given the benefit/cost relationships in

volved. Given the production technology and conditions ex

isting at the time, taking the benefits of erosion control as

self -evident may well have been appropriate. But the situa

tion is different today, not only in terms of the technology of

production but also in terms of the scarcity of public and pri

vate resources relative to the alternative uses to which they

can be put .

During the time that State plans were being developed,

ACP was to be administered through a system of farmer

elected county and community committees. No State sub

mitted an acceptable plan by the end of 1938, and Con

gress extended the ACP for another two years. Eventually ,

Congress extended the ACP as a temporary Federal pro

gram nine times . Only one State ever submitted a plan ,

however, and it was not acceptable. Finally, in 1962, Con

gress repealed the State -plans provision of the original act.

A temporary program for 26 years finally became legally

permanent. The system of farmer -related committees that

had governed the program since 1936 was also given per

manent sanction .

Unlike the Soil Conservation Service programs, the ACP is

a program of financial assistance. Until recently, the ACP

offered financial assistance for much the same things for

which the SCS provided technical assistance conservation

as well as production -oriented practices. Although the form

of assistance was different, the impact was much the

same to increase the extent to which land- and water

management problems are solved by shifting part of their

costs to the public . As with the SCS programs, the recipient

was the ultimate decisionmaker as to the specific problem

that was to be solved and the practice or measure used to

solve it.

The impact of changes over time in agricultural technology

on erosion control relate to fertility depletion and soil deteri

oration . Agricultural technology was such in the 1930's that

erosion control addressed both fertility depletion and soil de

terioration . Synthetic fertilizers were not yet commonly used,

and production was generally dependent on natural fertility .

In large respect, the soil served as a storehouse of natural

fertility. Crops that yielded the highest incomes frequently

used more natural fertility than they replaced . Consequently,

these crops were grown in rotation with "soil building "

crops , those that tended to increase the quantity of plant

nutrients in the soil. Multiyear crop rotations thus served to

alternately deplete and restore soil fertility.

So long as agriculture was dependent on natural fertility ,

any practice that reduced water runoff tended not only to re

duce erosion , but also to maintain the fertility available in

the soil. Benefits of these practices were thus derived from

both fertility maintenance as well as from preventing the de

terioration of the soil resource itself .

From their inception , the conservation programs have had

an element of inconsistency, if not contradiction. For exam

ple , soil erosion arose as an issue of national prominence

out of the very obvious soil-erosion problems and the farm

depression in the late twenties . The response was public

programs intended to control soilerosion. These programs

were accompanied by subsidized land development through

drainage, irrigation , and other means . More land , of course,

enabled greater production — at a time when already excess
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The agricultural technology emerging and adopted since the

Great Depression has effectively separated fertility depletion

from soil deterioration . Use of commercial fertilizers has re

sulted in a situation in which " soil-building" crop rotations

are no longer commonly used. High - income crops still tend

to deplete nutrients in the soil , but chemical fertilizers are

now substituted for " soil-building" crop rotations as the pri

mary means of providing plant nutrients . Where cropland

was historically "farmed-out " and then restored over the

course of a multiyear crop rotation, it is now , in a sense ,

farmed out and “restored" annually . Moreover, the use of

chemical nutrients easily absorbed by plants , as well as the

ability to optimally time and place their applications, has re

sulted in crop yields much higher than those achieved when

agriculture was dependent on natural fertility .

So long as fragile lands are cultivated, it might not be feasi

ble to control erosion on them at a level that even ap

proaches the conventional standard of five tons per acre .

The effectiveness of minimum tillage might have to be sig

nificantly increased to make it a feasible control practice on

fragile lands . Terraces can also be used to reduce erosion

on fragile lands . However, erosion rates may still exceed 5

tons per acre on terraced land with slopes greater than 5

percent. This , of course , suggests limits to its feasibility as a

means of effective control on fragile lands . Over the near

term , available technology appears to be such that we can

not expect to cultivate fragile lands and hold erosion to ac

ceptable levels except at very high and perhaps prohibitive

costs .

Just as with the commodity programs, tax provisions, and

other Federal programs, the drastic changes in farming that

have occurred over time are not reflected in the conserva

tion programs. While the technology of agriculture has

changed tremendously since the 1930's , the administration

of Federal erosion - control programs is carried out in much

the same context as it was during the Great Depression .

This is particularly true in terms of benefit/cost relations to

the farmer, the landowner, and to society at large.

The benefits of soil conservation are difficult to quantify. For

example , some research has examined the relationship be

tween soil erosion and crop yields under current conditions.

Results cannot be generalized -- the yield effects of erosion

vary greatly from one situation to the next . When yield de

clines are due to fertility depletion they are reversible simply

through the use of fertilizers. In general, however, it is not

known what the productive capacity of soil is in terms of re

lating rates of erosion to changes in soil properties that are

thought to be relevant to its productivity . Scientists, how

ever, do agree that soil erosion reduces soil productivity , al

though it is not known whether the rate of productivity de

cline is linear or curvilinear and accelerating . There is a

point beyond which current technology cannot fully offset

the soil productivity loss from erosion .

The performance of these programs has at best been

mixed. Emphasis has been placed primarily on getting prac

tices “ on the ground . ” One of the consequences of this ap

proach is that more than half of all ACP-assisted erosion

control practices have tended to be installed on lands that

were eroding at relatively low rates.

About one-half of all terraces on cropland are on lands that

would not erode over seven tons per acre if the terraces

were not present. Over 70 percent of the land on which

minimum tillage was used in 1977 would not erode over five

tons per acre without the practice. Of the 175 million acres

of cropland on which crop -residue use , contour farming,

minimum tillage , or contour strip -cropping were used in

1977, 74 percent would not erode at rates over 5 tons per

acre annually without the practice.

New Policy Directions

Past conservation policies and programs have not been

closely coordinated with those relating to production . Our

conservation programs have limited this concern to agricul

ture's relationship to the land . In so doing , they have

avoided becoming directly entangled in the complex of

prices, ownership , and rural livingcondition problems. In ad

dition , technical -assistance programs have not been fully

coordinated with financial -assistance programs. The results

have been overlap and duplication of administrative struc

ture and other program features . This has undoubtedly led

to some program inefficiencies.

Future conservation programs must be effectively integrated

toward common rather than separate goals and constitu

ents . Financial assistance should only be given commensur

ate with benefits that accrue to the general public. Technical

assistance should be used to ensure that priority policy ob

jectives are accomplished . Because production and conser

vation are inextricably linked , production -adjustment and re

source-conservation programs should be similarly linked .
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What of incentives ? Changes in the technology of produc

tion since the Great Depression have increased the separa

tion of public and private interests, particularly where soil

conservation is concerned. While the incomesituation of

farmers is much improved, financial pressures are enor

mous . Under these conditions, farmers may not undertake

practices that yield little , if any, benefits to them , even if fi

nancial and technical assistance reduce the farmer's share

of their installation costs to zero . If production activities

cause conservation problems, then conservation incentives

must compete with the rewards of production. Farmers grow

corn because the market demands corn and pays for it ,

bushel by bushel. If public policy is to effectively conserve

resources, then society may have to consider paying for it ,

ton by ton and acre -foot by acre -foot, or insist on it through

enforcement of regulatory standards for tolerable erosion

and sedimentation limits .

C. Water Resources

• Water conservation is an important complement to

water development, as a means to avoid water shortages.

Low water prices, some of which are the result of Federal

programs, tend to discourage water conservation . Policies

at both the Federal and State level are needed, either

through taxation or direct pricing schemes, to make the

price of water to the user more nearly reflect its cost or

value in use . Legislation that would allow adjustments in

prices of water from Federal irrigation projects would en

courage more efficient water use and extend available

supplies.

• Groundwater supplies in many parts of the country

are being depleted faster than they are being recharged .

Measures are needed to mitigate depletion of these ground

water supplies and reduce the potential adverse impacts on

farmers and rural communities. Federal and State policies

for water management should be coordinated and linked

with agricultural policy in a manner to make the most so

cially effective use of groundwater over time.

Specifically, a new focus for resource -conservation policies,

appropriate to the kind of economic environment that may

prevail in the future, could include:

A. Soil Conservation

• The effectiveness of Federal cost -share funds for

conservation can be increased by targeting a large propor

tion of the funds to those areas and farms where erosion is

most severe .

• Diversion of land now used for crops to pasture or

other extensive uses is needed in the critically high erosion

areas. Long-term diversion contracts specifically for soil

conservation could be used in areas with chronically high

erosion rates . The long-term contracts could specify crop

ping patterns and resource -management systems. Remun

eration could be based on the difference in net returns from

cropping and the more socially desirable use .

• Conservation achievement contracts provide annual

payments to farmers based on the amount of reduced ero

sion achieved by using selected conservation and tillage

practices. This new conservation incentive offers maximum

flexibility to farmers to use conservation practices that are

most suitable to their particular farming situation. A pilot pro

gram could be initiated to assess the operational feasibility

of this incentive measure .

D. General Resource Policies

• Stronger State and local leadership and roles, con

sistent with land-use planning and regulatory powers em

bodied at those levels, are needed. State capability and ca

pacity for addressing soil- and water-conservation problems

have been increasing, and State - led initiatives to reduce

erosion and sediment are growing. A total of 12 States now

have statewide erosion and sediment control laws; in 8

States the laws apply to all or some agricultural activities.

Model legislation supported by the Council of State Govern

ments is available.

• If demands for exports and energy feedstocks signifi

cantly increase pressure on the Nation's land base, a tax

program related to these activities may be appropriate to

provide funds for support of soil conservation and agricul

tural land-retention programs. Such an arrangement would

result in those who benefit from the added burden on the

Nation's resource base paying the social cost associated

with that use .

• Information on the status of the Nation's land and

water resource is inadequate. No information on private in

vestments and disinvestments in resources exists. Conse

quently, rigorous analysis of the potential of the land and

water base is not possible . New programs providing for the

collection of land and water resource data are needed .

B. Agricultural Land Retention

• The policies and programs of various Federal agen

cies have been inconsistent in their effects on the conver

sion of agricultural land. Federal policy should be made

consistent.

• Current and past agricultural land -retention policies

have tended to focus almost entirely on land rather than the

quality of that land for producing agricultural products. Fed

eral policy should more specifically address the factors af

fecting the viability of farming in settings where agriculture is

or should be preserved.
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Footnotes

1. This potential was based on economic conditions prevailing in

1976. The potential will change with future economic conditions.

Since 1969, land planted to crops increased 54 million acres,

about one -third of which is estimated to have been converted

from pasture and timber uses and the rest from the existing crop

land or cropland pasture base.

2. Soil loss from erosion is primarily determined by three factors : the

inherent potential for erosion in the land itself,in terms of the

force of erosive agents, soil characteristics, and topography; the

extent of crop canopies and residues reducing the inherent poten

tial, and the influence of conservation practices, such as contour

farming and strip -cropping.

3. The Ogallala Formation is a thick deposit of sand that underlies

parts of Nebraska, Colorado, Kansas, Oklahoma, New Mexico ,

and Texas . Although depletion problems appear to be most se

vere in Texas and New Mexico , they have begun to appear in the

other states, particularly in dry years when withdrawals for irriga

tion are heavy.

4. Fertility depletion is the removal of plant nutrients through crop

ping, leaching , and other means ; soil deterioration , on the other

hand, refers to the physical or chemical impairments of the soil

which are largely irreversible and which reduce the productive ca

pacity of the soil regardless of the amount of fertilizer or other

productive agents applied to it . Simply put , fertility depletion oc

curs when plant nutrients are withdrawn from the soil faster than

they are replaced, while soil deterioration actually reduces the ca

pacity of a soil to serve as a medium of fertility.
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Taxes are levied to raise revenue for public purposes and

as one means to stabilize and/or help direct the economy.

way in which they are levied — fiscal policy - affects the

distribution of income and wealth in our society . The form

they take also affects the way our society and economy

function .

Cash Accounting /Capital Gains

In administering the Federal income-tax code, the Internal

Revenue Service decided early that farmers could use cash

accounting in reporting their incomes while also deducting

the costs of developing farmland, crop -producing perennials,

and herds of animals — expenses with a later pay -off. Later,

the Congress specified that the income from the sale of

some of the assets produced by these costs — a new gener

ation of animals or a vineyard, for instance could be

treated as long-term capital gains and taxed at a lower rate

than ordinary income would be.

The Structure Project was not concerned with the first of

these , the purposes and levels of taxation and their effect

on the economy as a whole.

Rather, it focused on the impacts of taxation on the struc

ture of agriculture. That is , for example, have our Federal

taxes had any influence on patterns of ownership and con

trol of farm assets ? On the distribution of wealth in the agri

cultural sector ? On the way that agricultural components are

organized and operated ? If so , what influence ?

Together those rules frequently allow costs to be separated

from the income associated with them. The costs are de

ducted from ordinary income and can shelter income from

that year that would otherwise be taxed at high , progressive

rates. The future income associated with those costs is

treated as long-term capital gain , and only 40 percent of it is

taxed .The answers to those questions are closely related to the

efficient use and allocation of agricultural resources and to

the fair sharing of the bounty that flows from agricultural

production . Equitable distribution of the economic values

that are tied into agricultural production similarly is related to

assuring our society of adequate food supplies at fair and

relatively stable prices.

Consequently, the tax benefit produced by deducting the

development costs is greater than the long -term capital

gains tax levied on the income generated later by the devel

opment costs . When this occurs , the returns on investment

in farm assets are augmented by returns from the tax sys

tem , so the total return on the investment is higher than it

would be without these provisions of the tax law.
Tax Policies Bearing on Agricultural Structure

Several tax policies can influence investment behavior and

thereby have a bearing on agricultural structure. They are

strewn throughout our tax laws . Some were developed by

the Congress; some, by the Internal Revenue Service.

Some have been with us for a long time ; others are recent.

The results are not always dramatic. Even so, the income

tax rules applied to farming are liberal, and farm income fre

quently is bolstered by them to some extent. Again, the im

pacts are not evenly distributed.

Preferential Estate Tax Rules

Agricultural investments also frequently qualify for preferen

tial estate - tax rules .

The tax policies which impact on agriculture are general in

their design . That is , they were not designed to benefit one

size or type of farm over another or to influence structure in

any pre -determined direction. But , in fact, those individuals

or firms with considerable wealth or in high income-tax

brackets have the greatest incentive or financial ability to

utilize the tax rules to their benefit. Wealth and financial sta

tus cannot be directly correlated with the categories of

farms around which much of this report is developed. Thus ,

the benefits and impacts of tax provisions are not precisely

delineated by these farm groupings. Nevertheless, it is the

distortion in exploitation of tax laws that dictates differential

investment and financial-management behavior and ulti

mately a structure and organization of production different

from what would have prevailed in the absence of the tax

provisions. Research results to date are consistent on one

point: the direction of change caused by tax policies has

been toward increased concentration of farm production and

wealth and , perhaps, more capital-intensive technology.

One such rule allows the payment of estate taxes over a

long period of time. During this period, the unpaid estate

taxes (or a part of them) bear interest at only 4 percent.

This provision was enacted to give relief to estates having

little liquidity, because a substantial part of the estate was

tied up in business assets. This longstanding concept was

revised and liberalized in 1976 .

Another preferential provision allows farmland to be valued

for estate tax purposes well below its market value, under

certain circumstances.

91



• Recent changes in tax policy encourage increased

use of corporations as a way of organizing agricultural

operations.

• Management practices may be chosen because they

allow the best use of tax rules. They may not be the best

crop and animal management. The overall impact could be

less efficient use of resources.

Miscellaneous Rules

Several miscellaneous tax rules bear on the structure of ag .

riculture. An entire panoply of rules differentiates between

the way corporations are taxed and the way individuals are

taxed . Another set of rules was designed to reduce the cost

of capital and encourage its flow . Yet another set imposes

taxes on wages to serve the broad social purpose of provid

ing retirement benefits through Social Security and tempo

rary unemployment assistance.

Consequences of Tax Policies

Those tax policies have had some influence on the structure

of agriculture. How much influence they have had com

pared to such other factors as interest rates, crop prices,

weather, technological change, and subsidy programs- is

uncertain .

Those conclusions were drawn from previous studies and

special research undertaken for this project, the results of

which will be published separately. Particular aspects of tax

policy as it affects the structure of agriculture need to be

highlighted here, however.

Prices and Ownership of Farmland

Estate Tax Special-Use Valuation : In 1976 , the taxation of

estates was substantially revised. During the shaping of this

legislation, farmers argued that estate - tax values for farm

land were unfairly being established by market value.

Some observers believe that the force of tax policy has

been strong. Others think it has largely reinforced the direc

tions in which other factors were propelling agriculture. This

dispute, which the project did not attempt to resolve, should

be kept in mind when reading the following discussion ,

which outlines the direction in which tax policy has pushed

or pulled; precise estimates of the intensity of its effects are

simply not available .

This value frequently did not reflect the apparent income

generating capacity of the lands, but rather depended on

the money that could be made from potential future nonfarm

as well as farm purposes, simply because land values were

rising due to its scarcity. Farm interests argued that farm

operator families could not realize these higher values on

which estates were taxed without selling the land or remov

ing it from farming. If the land were to be kept in farming,

they said , its fair estate -tax value should be the capitalized

value of the annual cash flow , rather than market value.

The Congress accepted this argument despite the fact that

most purchases of farmland were by farmers, at market

value, for use as farms. It adopted what is called the spe

cial-use valuation provision for qualifying farms.

With that qualification, the following conclusions are

justified:

• Tax law tends to perpetuate ownership of farm as

sets, particularly land.

• The separation of ownership from management is a

corollary to continuity of ownership . Absentee ownership is

encouraged by the tax code to some degree, but the absent

owner may frequently participate in some management

decisions.

• Tax law seems to encourage capital structures with a

higher ratio of debt to assets and greater use of debt capital

relative to other resources than would otherwise exist.

• Tax law encourages the growth and expansion of ex

isting farms. Some of this growth comes at the expense of

other farms; some, at the cost of denying entry to persons

who want to begin farming . Tax law thus has abetted the

trend toward fewer and larger farms, but with perhaps more

diverse ownership .

• We have imposed taxes on labor while allowing tax

breaks for capital investment. We do not know the eco

nomic incidence of these taxes and benefits, however. As a

consequence , we do not in fact know precisely the eco

nomic results caused by these taxes. But it can be said that

farmers have either a real or an apparent incentive to con

sider the substitution of capital for labor.

• Some commodity prices are lower because the tax

system has stimulated the development of assets producing

those commodities, thus distorting relative prices in the

economy

Under this provision, the value of qualifying land may be re

duced from its market value to its "use" value under a pre

scribed formula. While no one estate is allowed to reduce

its tax value by more than $ 500,000, the use value of most

farms is still substantially below market value under this for

mula. To qualify, the land must have been farmed by the

decedent or a member of the family for five of the eight

years before death , and the family for five of eight years

after death. The heir also must keep the land for 15 years

or lose at least a part of the tax benefits.

In addition , at least one-half of the estate's assets must be

qualified personal and real property and 25 percent must be

qualified real estate.

92



For income tax purposes, profits on a subsequent sale of

the land are computed by using the special-use valuation

rather than the higher market value . Choosing special-use

valuation to calculate the amount in the estate thus pro

duces lower tax liabilities without increasing the amount of

cash in hand .

In today's inflationary market, high appreciation rates, low

rates of cash return on farmland, the lack of taxes on un

realized appreciation, and allowing interest payments to be

deducted when calculating taxable income , all combine into

a powerful inducement to buy and develop farm assets , par

ticularly land .

Under these provisions, then , the estate -tax burden is low

ered for those who own enough farmland to qualify. It is

lowered the most for those who have the largest estates .

The seeking of this lower tax burden increases the demand

for land . Since their eventual tax burden is lowered,' people

who can quality through land purchases can pay more for

the land than those who do not qualify or who do not expect

to die soon . While land purchases by taxpayers seeking

qualification under these provisions may not be a large part

of all purchases, they are sufficiently significant to increase

the price to all , whatever their reason for buying .

Because tax benefits are proportionate to the tax rate on

the income sheltered through these rules , the greatest in

ducement is offered to the wealthiest and highest-income

taxpayers. Consequently, many farm assets — but particu

larly land , certain real estate improvements, and capital

gain -yielding assets — are very attractive to high -bracket tax

payers who have income ( either farm or nonfarm ) that can

be sheltered from tax and can afford to carry land .

Some of those taxpayers are farmers by any definition . Oth

ers , however, rely largely on nonfarm pursuits for their in

come. The farm assets were purchased solely to reap these

tax benefits. Farm assets have thus become relatively more

valuable to these taxpayers, who have bid up the price for

all farmland .

In addition to increasing the demand for land , these provi

sions also directly and indirectly restrict the supply of land

offered for sale. Those who might otherwise sell land are

encouraged to reduce estate taxes by holding enough land

until death to qualify for special- use valuation . Such land is

thus removed from the potential market and does not return

to the market until long after death , since the heir must hold

the land for up to 15 years or lose some or all of the tax

preference. This provision indirectly keeps the land off the

market because, in reducing estate -tax liability, it reduces

the necessity to convert land and business assets to cash

for use in paying estate taxes.

Consequences of Higher Land Prices

The increase in land values produced by the new estate -tax

rules under the 1976 Act is a one-time increase , fully effec

tive only when equilibrium is reached, with the oldest and

the highest-bracket potential estate -taxpayers owning the

land.

Income Tax Provisions : Higher land prices are also encour

aged by provisions of the income tax law - specifically,

those rules that allow the deduction of the costs of develop

ing an asset (particularly crop -producing perennials and ani

mals) and those that allow capital-gain tax rates to apply to

some assets produced by these development costs.

It should be kept in mind that the land market is a local

market , and any national trends at work would be felt differ

ently in different locales. But , generally, landowners who

held land in 1977, when the transition to higher values com

menced, have profited the most. Others who bought or who

perhaps can now buy — if the transition is not complete in an

area — will also benefit from the higher values so induced .

Those who bought for estate - tax purposes will not, however,

be able to realize these higher values through sale . Nor will

their heirs , unless the sale is postponed for a long period

after death , because sale will cause a loss of the estate-tax

benefits.

As noted earlier, these permissive tax rules may produce

either a very low or, perhaps, if there is sufficient other in

come, even a negative tax rate on the profits from the farm

investment. Because the income and expenses may be re

ported under cash -accounting rules, the taxpayer has sub

stantial freedom in choosing the time when the tax liabilities ,

if any, must be paid .

The farmer who seeks the estate tax benefit will tend to

hold land , as will the heirs. Not all buyers and sellers of

land will seek the estate tax benefits , however. Some of

them will simply be interested in the profits to be made from

buying and selling land — from speculation, in other words.Also , when a farm generates both a high rate of apprecia

tion (upon which taxes are deferred) and a low rate of ordi

nary income ( taxed that year), the high -bracket taxpayer

can pay substantially more for land than a low-bracket tax

payer can . If the situation were otherwiseif farmland

earned a high current cash return with little appreciation

the low -bracket taxpayer would be relatively competitive in

the land market.
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The higher values result in the transmission of larger es

tates to heirs . Since the monetizing - converting to cash - of

these higher values by sale during the 15 years following

death comes only on pain of losing the tax benefits, the

heirs undoubtedly will be slow to sell . This reluctance to sell

will undoubtedly be reinforced by the higher taxable profits

that would be realized on sale of land valued under the spe

cial-use provision .

When income reaches $ 25,000 or so, the corporate taxes

on income are likely to be less than taxes paid by a sole

proprietor on the same amount of income . Even better, if

some income first earned by a corporation is paid out as

salary to an employee -shareholder, the income is split be

tween the corporate schedule and the individual schedule

and lower rates are produced on both schedules. As income

rises, the size of the tax benefit from incorporating

increases.

These features tend to lock heirs into their land . If they want

to convert these higher values to cash . they must borrow on

the land and pledge it as security for a loan . Higher debt

structures are thus encouraged; greater financial instability

may flow from an unexpected downturn or weakening in

prices — as occurred in 1977 and 1978 , for example. The

greater land values may also induce a feeling of security

that will argue against saving from annual returns.

In addition to the benefit of lower rates, a corporation may

deduct the cost of providing substantial , tax -free fringe ben

efits to its shareholder-employees. These expenses fre

quently could not be deducted (or deducted only in lower

amounts) if incurred directly by an individual.

Other segments of society will also deal with the higher val

ues. For example, the local assessor may translate them

into higher assessed values and , thus , higher property

taxes. Higher property taxes will , of course, decrease the

farm's annual income .

Corporations also facilitate the transfer of property to others

in the family. The transfer of fractional interests in farm as

sets is typically a relatively complex matter. In contrast, if

the assets are first transferred to a corporation , gifts of par

tial interests can easily be accomplished by giving away a

part of the stock in the corporation.

While both the estate- and income-tax rules thus argue for

higher prices and then the separation of ownership from op

eration , the benefits of special-use valuation will not be

available unless the decedent and an heir both participate in

management. It is thus likely to induce retired farmers or in

active landlords to restructure their arrangements .

Not only do corporations thus facilitate transfers, but there

may also be a tax bonus to be gained. If the stock does not

carry control of the corporation , it can frequently be valued

at less than the value of its proportionate interest in the cor

poration's assets. Some observers believe that further dis

counts in value may be taken if the stock has no market,

and stock in small farming corporations likely will not have a

market.

Certainly for the future, participation in farming decisions by

landowners will be encouraged. Historically, this kind of ar

rangement has been carried on through crop -share tenant

arrangements. Yet , such tenant arrangements could bring li

ability for the self- employment (Social Security ) tax. This

burden may in part be offset by the eligibility for Social Se

curity benefits that flows from the self- employment tax.

There are some costs, including tax costs, that are higher

for corporations. The Social Security tax on an employee's

salary is higher than the self -employment tax. In some

cases, what had been profits for a sole proprietor before in

corporation will become wages paid to an employee-share

holder and therefore subject perhaps to unemployment

taxes and even workers -compensation contributions.

Even so , under the present tax structure, corporations will

frequently incur less immediate tax costs than an individual .

The resolution of this potential conflict between Social

Security and estate -tax rules argue for an increase in tenant

farming. If the alternative to crop -sharing tenancy is an em

ployee -employer relation , the recordkeeping requirements

and labor-tax costs associated with hiring a manager as an

employee likely reinforce the push toward tenant farming

provided by the estate tax. It may be that the tax laws , on

balance , will encourage a tenant-landlord relationship

through sharecropping.

Having encouraged the transfer of assets to corporations

through lower corporate tax rates , the tax law then raises a

new set of problems .

Growth and Continuity of the Firm

Incentives to Incorporate : The tax - rate schedules for corpo

rations and noncorporations differ substantially. Beginning

rates are lower for individuals , but they soon rise to rates

that are higher than those applicable to corporations.
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First, putting the corporation's earnings into the

shareholder's hands can usually be done only at a higher

tax price an individual income tax paid by the shareholder

on the dividends . This tax on the shareholder can be

avoided by not paying out the earnings, by allowing them to

accumulate at the corporate level . While accumulation at

the corporate level is encouraged, that route is not without

obstacles either. When accumulations of earnings inside the

corporation reach $ 150,000, the possibility of an additional

corporate tax on further accumulations arises, unless the

additional accumulation serves the reasonable needs of the

business.

" Farmers are the largest single group of taxpayers in this

class (of small and medium -sized proprietary businesses).

The combined effects of inflation and tax policy ... (by) pro

moting specialization and mechanization, ... have led to a

form of monoculture, associated with the export of unpro

cessed agricultural products. This is creating a pattern of

one -crop, export-based agricultural activity in the corn , soy

bean, wheat and sorghum regions that is very similar to the

type of monocultural dependence formerly associated with

colonialism . In an important and sobering sense , the grain

belt of America is acquiring the characteristics of a colony."

Philip M. Raup, at the Washington meeting.

While the “reasonable needs of the business " is not an eas

ily defined concept, it does include the expansion and

growth of the firm through asset purchases. The firm thus is

induced to grow , to prevent the disagreeable alternatives of

either the accumulated -earnings tax or the tax on dividends. ited , and thus generally applied rules have an impact in ag

riculture that would not be felt in sectors where basic re

sources are theoretically far less limited .While the tax rules do not require that the growth be in the

same business that produced the earnings, few small entre

prenuers will be inclined to take on responsibilities in an un

familiar business. The conclusion that expansion will nor

mally be in the farm business seems warranted .

Installment Payment of Estate Tax: The 1976 Tax Reform

Act also allowed qualifying businesses, including farms, to

pay estate taxes over a period beginning 5 years and 9

months after death and ending 14 years and 9 months after

death . Estate taxes on $1 million of the estate's value qual

ity for the very low interest rate of 4 percent during this pe

riod of extended payment. If the land or business were dis

posed of during this time , the deferred payments would be

accelerated.

Death may offer a good chance to remove some of the

earnings from the corporation at bargain tax rates, through

a redemption of shares that will be treated as a sale of the

stock. A sale may not have any tax consequence,because

the basis of the stock for computing gain will be equal to its

value . Since this opportunity is literally a one-time matter,

the assumption at the corporate level of new financial bur

dens at a shareholder's death , to provide funds for the re

demption , may be encouraged. These new burdens may

weaken the firm significantly — at a time when there also

might be a shift in management to add to uncertainties.

This provision may encourage the purchase of business as

sets that quality, and farm property will likely be among

such assets . The provision is not, however, tied to a particu

lar asset, such as land , and it should not distort land values.

Seemingly, it will encourage the transmission and thus the

continuity of qualifying businesses. Also , sales of farm as

sets before death are discouraged by this provision since, to

quality , the estate must be comprised of at least 65 percent

qualifying business assets.

Both lifetime and death transfers, then , are facilitated by in

corporation. There is , in turn , more likelihood that the firm

will be continued. Firm continuity may mean that few assets

will be liquidated. The supply of farmland — for farming or to

expand an existing operation , especially — may be reduced.

Also , if there is no management heir, continuity of the busi

ness may mean that ownership and operation are more

likely to be separated. Ownership will be maintained to pre

vent a loss of estate - tax benefits that depend on ownership ,

but management will pass to others .

At the very least, in times of high interest rates the lower

interest rate on the tax produced by $1 million worth of es

tate may provide so large a benefit that some farms will be

held intact and not sold by heirs for the sole purpose of

gaining this benefit.

In short, absentee ownership may be encouraged.

The rules on incorporating a farm are no different from the

rules for incorporating other businesses. They do have

some different impacts, however, because of farming's

uniqueness as a business and especially because the key

asset in farming is frequently land . The supply of land is lim

These heirs are free to change the relationship to the as

sets - for example , from owner -operators to sharecropping

landlords — so long as the assets remain in the heirs' hands .

Ownership by heirs is encouraged, but a particular form of

ownership is not. The heirs are free to participate or not

participate in later business decisions without losing this es

tate -tax benefit.
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Taxes on Labor and

Incentives to Substitute Capital

Taxes on Labor: The Federal tax system imposes two taxes

on wages below certain maximum amounts. The Social Se

curity tax is imposed equally on the employer and the em

ployee; it is also imposed on the business profits of the sole

proprietor. Contributions for unemployment insurance are

exacted from an employer who, in either the current or pre

vious year, employs 10 or more workers at any time in each

of 20 or more weeks in the year, or who, in either year,

pays $ 20,000 in wages in any one quarter. Once either of

these thresholds is reached, the minimum wages paid in

October will produce an unexpected tax on wages paid ear

lier in the year.

A farmer in that position might deal with the uncertainty by

buying more or larger equipment and substituting it for labor

and, thus, move further below the qualifying point. By doing

so , the need for records and the uncertainty of knowing

whether the tax would arise could be reduced. In contrast, if

liability for the taxes were an accepted matter, the marginal

costs and complications of the recordkeeping can be re

duced by spreading these costs over large increments of

labor.

In addition, for those who clearly must pay the tax, costs will

be higher unless wages are depressed by an amount equal

to these taxes. If wages are reduced by amounts equal to

the taxes, then the employee, in effect, pays the taxes

rather than the employer.

Frequently, an employer is also required to make contribu

tions to workers' compensation funds. Qualifying criteria and

the level of contributions vary from State to State, but they

are often significant.

If wages are not so reduced, whatever part of the tax can

not be passed through to a buyer is paid by the farmer.

Therefore, the farmer has an incentive to consider substitut

ing capital for labor that has been made more expensive by

these taxes .These levies not only impose financial burdens, they also

sometimes require the keeping of records that otherwise

would not be maintained . Records for Social Security proba

bly need not show great detail. But,for a taxpayer who may

be paying wages close to the minimum requirements under

the unemployment system , records must be very detailed, to

show whether the thresholds were crossed.

Such a substitution is far from a certainty, however. Incre

ments of capital may be so large in comparison to the addi

tional labor cost that little or no substitution occurs, at least

until a large amount of new capital equipment can be

added. Whether, in reality, conditions for substitution occur

is simply not known, nor do we know the real incidence of

these taxes.For many farmers, the cost of the tax may not be thought to

be as onerous as the cost of maintaining records necessary

to demonstrate whether the tax is due . Since the record

keeping system must be in place for those who may be

close to the minimum requirements, it could discourage the

use of labor beyond amounts that quite clearly will not result

in a liability for tax.

Capital-Substitution Incentives: Generally speaking, over the

past quarter-century or so , Federal tax policy has moved in

the direction of reducing the cost of capital investment. Ac

celerated -depreciation rules and the investment tax credit

have been more notable devices.

If the record -keeping system were implemented, then the

operator close to qualifying might monitor the use of labor

very closely, to prevent qualifying for the tax . Since States

have an initial fixed charge for some of these taxes, the

marginal cost would be highest to those who barely exceed

one of the qualifying minimums.

The credit does not reduce costs , however, unless there is

a tax liability against which it may be applied. Accelerated

depreciation means the most to those who can use it to off

set income that would otherwise be hit by the highest tax

rates.

Consequently, the use of small amounts of additional labor

may be discouraged among those already near the qualify

ing point. For those at the edge, the tax can also create un

certainty about total labor costs .

Thus, accelerated depreciation and other similar deductions

likely confer the greatest benefits on established operators

or high -income beginning farmers. They provide few bene

fits for those who have small incomes and little capital .

These rules may thus tend to favor expansionists over

those with few nonfarm resources seeking to enter farming.

For those who benefit from these tax provisions, the cost of

capital will be reduced . Except in times of equipment short

ages, the benefits likely are not captured by the seller of the

equipment but rather by the purchaser.
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sponse to those temporarily high product prices , and these

larger supplies eventually resulted in lower prices for the

crops.

Whether that benefit increases the buyer's cash return is

questionable . Some economists have theorized that returns

to farmland are the residual returns in agriculture. If this the

ory is partially or wholly valid , even these benefits on ma

chinery and equipment may find their way into the land

owner's hands . If so, these provisions, too , have helped

maintain an upward pressure on land prices .

While the structural implications of those lower product

prices are not clear, the use of that provision does raise sig

nificant questions about efficiencies and resource

allocation - among operations and geographically — and thus

it undoubtedly affects structure . Moreover, those taxpayers

in a position to exploit these tax provisions can outbid small

farmers or would-be beginning farmers who do not have

large incomes or wealth from other sources.

Prices of Products

Under regulations issued very early in the history of the in

come-tax law , the costs of developing trees and vines that

produce fruits and nuts have been deductible as they were

incurred . In reality, these costs are capital costs ; in most

pursuits, the tax rules generally do not allow the deduction

of capital costs from current income . The proceeds on sub

sequent sale of the assets produced by these costs often

are taxed as long -term capital gains .

Changes in Management Practice

Several features of the tax system affect management prac

tices and therefore bear on efficiency and allocation of re

sources . A few examples will illustrate these developments .

Since the development deductions reduce ordinary income

that frequently would bear very high tax rate , and since the

deduction might produce capital gain , development of these

crops is an ideal tax shelter . The tax benefits flowing from

the deductions are much larger and are realized earlier than

the tax liability incurred upon the sale of the improved

property .

Until recent years there was little interest in fattening cattle

in large feedlots that were not integrated with a farm or

farms producing the crops to feed them . In the mid -1960's ,

several promoters found that , by placing cattle in feedlots ,

they could construct and syndicate tax shelters that had the

effect of deferring for one year the investors ' taxes on in

come generated in other pursuits . The maximum deferral at

the least expense was generated by waiting until late in the

year to create the tax-sheltering entity and also having it en

gage in its transactions near the year's end .

The overalletfect is that of a negative tax on these develop

ments. In other words , the financial returns from these costs

are enhanced, rather than diminished , by the tax system .

This negative tax effect exists only because the taxpayer

has other income, either from labor or other investments

that, without the tax shelter, would be subject to ordinary in

come tax .

Some observers believe that already volatile livestock mar

kets were rendered more volatile by heavy tax-shelter buy

ing near the end of the year. This heavy year-end buying

was frequently followed by heavy selling in the new year, or

so the argument runs .

This subsidy through the tax code could be syndicated and

sold , so a number of firms began to offer high-income tax

payers a chance to " buy into " development schemes which

converted current income into assets in the forms of live

stock herds, orchards and vineyards. Because of concern

that production would be overstimulated by these invest

ment syndicates, citrus and almond growers persuaded the

Congress to repeal those rules for their commodities . The

shelter continued unabated for other perennials.

Two consequences for agriculture were attributed to these

manuevers : ( 1 ) the fattening of cattle in feedlots was en

couraged, and (2) volatility in commodity markets was in

creased. Whether production or marketing efficiency was in

creased by these developments has not been determined.

The shortrun results of requiring development costs for cit

rus and almond growing to be treated as capital costs ,

rather than expenses deductible from current income , were

slower increases in production and hence increased prices

of these products .

Another example of tax rules' influencing management prac

tices is found in the swine industry. Without the tax policy

presently in effect, hog producers typically would stock their

breeding herd with sows to be used for a number of farrow

ings before being sold . Sows usually produce larger litters

and provide better care for the offspring after the first litter.

The use of mature sows , however, increases the proportion

of total hog sales from animals under one year of age .

Where the tax -shelter provisions remained, production in

creased and the prices for the commodities decreased . In

the long run, however, supplies of crops in which develop

ment costs had to be capitalized also increased , in re
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Death absolves these past tax liabilities by allowing the tax

basis for all assets to be moved to market value , in the

hands of the decedent's estate or heirs. This fair-market

value basis will likely reduce or eliminate the tax on prior

years' crops . There is thus a further encouragement to

maintain ownership of the farm assets until death .

The tax code, however, discourages this practice. It allows

the sales proceeds from breeding stock held more than one

year to be reported as a long -term capital gain rather than

as ordinary income, the way proceeds from the sales of

other hogs must be reported. Therefore, there is a tax in

centive to farrow the gilt (a sow being bred for the first

time), and sell it after a year, replacing it with another gilt.

The number of gilts “moved through ” thus can be econom

ically quadrupled, and the amount of income subject to capi

tal -gains rates ( rather than higher ordinary -income rates ) in

creased . The practice of using gilts for a single litter, despite

the inferior farrowing and mothering qualities , has spread

with the sole purpose of reporting a higher proportion of to

tal hog sales as capital gain — a dependable annual tax

break.

Summary

Research has shown that Federal tax policies impact on the

structure of agriculture in several important ways :

• Higher land prices, reduced land sales, and in

creased concentration of land ownership, all of which con

tribute to increased tenant farming and to concentration of

wealth (land) in the hands of those who did not earn it .

• Strong incentives for larger farm operations to grow ,

substitute capital for labor, and use debt heavily - all con

tributing to concentration in farm ownership and production

and to more capital-intensive technology.

• Artificial incentives to high -income taxpayers to invest

in certain farming activities solely to be able to shift income

taxable at current income rates into capital gains taxable at

lower rates. This distorts the use of land and other re

sources and thus probably reduces overall economic effi

ciency in the farm sector.

Under cash -accounting rules, income is taxed only when

cash or its equivalent is received; expenses are deducted

only when they are paid . Under these rules, then , taxes can

be deferred by prepaying expenses and deferring the re

ceipt of cash from sales of commodities. In combination ,

these techniques may offer the opportunity to defer a con

siderable amount of taxes.

Timing of cash receipts and expenses, therefore, sometimes

depends more on the tax consequences than on commod

ity -price trends and prospects.

Such deferral has another dimension. If next year's ex

penses are paid prematurely, or if this year's income is de

ferred to next year, income and the potential tax bill in the

following year will be increased dramatically unless these

practices are adopted again .

The chief tax provisions which permit and encourage the

above developments include estate - tax provisions which

have been liberalized to benefit present landowners, cash

accounting provisions, and capital-gains rules. The first two

of these provisions were provided to meet what appeared to

be legitimate and unique needs of farmers but without re

gard for their longer -term consequences.

Given the progressive structure of our tax rates , there is a

significant incentive to engage in these practices on a recur

ring basis. Each year, the same alternatives are presented :

pay up for last year's tax -deferring practices or take a large

bite out of taxable income by pushing some of last year's

tax forward through deferrals of more income and anticipa

tion of more expenses. Such growing deferrals and anticipa

tions ultimately are reconciliable only by expanding

operations.

It is important to note that the extensive ability to exploit the

tax provisions and thus generate the structural conse

quences noted above depends not only on the tax bracket

of the taxpayer, but also on the presence of persistent infla

tion, particularly inflation in land values. Were land values

not rising, much of the incentive to exploit the tax laws- es

pecially to shift current incomes to capital gains - would be

reduced. Thus , this analysis of tax -policy effects reinforces

our understanding of the debilitating impacts of inflation and

the importance of making sure that our public farm policies

do not unnecessarily contribute to land -price inflation.

By continually engaging in such tactics, tax liability (fre

quently a growing one) is deferred into the future until the

operation ceases . Then all of the previous years' deferrals

can come to rest in a single year. Sometimes this liability is

taken head on , but, frequently, the farmer may realize that

absolution can be gained after death .

Footnote

1. Arguably, the tax burden faced by the heirs will be higher be

cause the basis from which profit is computed on a sale of the

land by the heirs will be the special-use valuation, rather than the

higher fair market value . As a consequence, the taxable gain on a

sale by the heirs is higher by the amount that the taxable estate

is reduced. If special-use valuation is elected , however, the heirs

usually must defer selling until 15 years after death . Such a re

mote tax liability , especially in periods of high inflation rates, prob

ably would not be given much consideration in determining the

price to pay for land while the decedent still lives.
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CHAPTER 7 COMMODITY POLICY

100



One of the oldest forms of major Federal public assistance

to individuals in the history of this Republic is the 48 -year

old collection now commonly known as the " farm

programs."

The burden of change is always on the "reformers ”—

whether an organization outside the official institutions or an

Executive Branch faced with burgeoning budget outlays, ris

ing inflation, and similarly broad problems, in the name of

which little political leverage is available to achieve specific

program reforms.
Direct action to control commodity production and compen

sate growers was the first of the major income- redistribution

statutes of the New Deal . Every four years or so since , the

Congress and the Executive Branch have repeated the ar

duous ritual of fine-tuning the basic legislation and then

reauthorizing the programs for another period.

Today we recognize that agriculture has passed a major

stage in its evolution and that the present farm structure is

far different from that existing when the basic structure of

the programs was devised . But, even so, there is little

sense of urgency expressed within the institutions most di

rectly involved for a major reexamination of the programs

and careful , creative thought as to what might be most ap

propriate for the future .

These so -called " farm bills” are , by and large, the embodi

ment of what constitutes this Nation's farm policy. In recent

times, modifying that legislation by authorizing statute or

appropriations -bill language - to meet one " crisis" or an

other has become an annual or even semi-annual event.

The content of that policy has generally been bipartisan, de

termined more by the economic conditions in the farm sec

tor at the time than by the ideology embraced by either po

litical party

However, such a sense of compelling need for that evalua

tion and thought was clearly , deeply expressed within the

farm community and that part of the general public who par

ticipated in the Structure of Agriculture Project meetings or

mailed their opinions to the Secretary.

That policy has always tended to follow events and changes

rather than anticipate and lead them that is , the approach

to developing policy has largely been reactive, dealing with

one emergency after another.

The message of grass -roots opinion and the findings of re

cent research agree: those of the old approaches that are

based on outdated assumptions and a structure of agricul

ture that has since changed markedly are going to prove

grossly inadequate for the future.

Times of a studied , deliberate approach to the design of a

forward -looking farm policy, rather than adjustment of the

previous statute, have been rare . Careful attention to more

than the immediate national effects of the programs used to

implement policy has likewise been scarce.

Commodity Programs and Farm Incomes

The commodity programs arose out of a need to ameliorate

the low incomes of farmers, to bring their incomes closer to

the rest of the population.

There is little doubt that some of the programs that have re

sulted from this ad hoc, crisis - oriented policymaking have

subsequently exacerbated problems of farmers or , over

time, produced unintended and unwanted consequences for

the farm sector as a whole.

Farm incomes were persistently low due, in large part, to

the tremendous force of technology on agricultural produc

tion . With this technology and our land base, farmers simply

produced more than the domestic and foreign markets could

absorb at prices that would give incomes sufficient to allow

farmers to share in the rising standard of living the rest of

the population was attaining. The problem proved to be

chronic, and incomes remained depressed over the years.Even when these side- effects have been recognized, it has

been next to impossible to secure any significant program

modifications because, as with most public policy programs,

once they are enacted, a constituency is formed: the benefi

ciaries of the programs, those who speak for them , and ,

more frequently than we like to admit, a captive

bureaucracy.

The initial goal of farm policies was to transfer income from

other taxpayers and consumers to farmers who were disad

vantaged by the technological advances that were, in part,

supported with public funds and programs and benefitted

the whole of society by improving the quantity and quality of

the food supply.

The major program instrument used in pursuit of this goal

was artificial commodity pricing - supporting prices above

those that would otherwise prevail in the market. This was

done through the nonrecourse loan program , which ,in es

sence , established a floor under the market prices for

grains, cotton , tobacco , and peanuts.
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Growers borrowed money from the Government with the

crop as collateral. The amount loaned per unit was based

on a notion of a " fair " price for the commodity.

While the price and income programs succeeded to some

extent in raising commodity prices for the farm sector,

professionals and lay people alike recognize that this was

not their only impact.

If the market price fell to or below the loan rate , and the

farmer decided to forfeit the crop rather than sell it at the

market price, then the Government through the Commodity

Credit Corporation (a quasi-governmental corporation estab

lished in 1933 solely for this purpose) took possession of

the crop under loan (accepting it as full collateral)—serving

as a market of last resort and effectively setting the mini

mum price paid to farmers.

They have almost certainly fostered the continued growth in

the size of farm firms, caused the program benefits to be

capitalized into land values, at times promoted production

beyond market needs or the producers' best interests, and

sometimes fostered a less -than - efficient allocation of

resources

The CCC stocks became excessive, requiring growing Gov

ernment outlays. Farmers were then required to reduce the

acreage planted to the surplus crops in an attempt to bring

commodity supplies into closer accord with projected market

requirements. But advancing technology and greater use of

relatively cheap fertilizers and chemicals kept increasing

yields per acre , so surpluses and high government costs

persisted. This condition was viewed as a chronic , not a

temporary problem .

Distribution of Benefits

The amount of benefit from the programs to each farmer

has always been closely tied , not to individual needs, but to

the volume of production ( in bushels , bales , and pounds) on

a farm . The rates for price supports and, after 1963, for the

income- support payments are based on the assumption that

a " national average farmer" is a valid concept. The pro

grams have never fully reflected the wide diversity in farm

sizes and crop mixes (on or among farms).

Those basic programs have lasted over the years with

many minor, but few major alterations. By the late 1960's,

the price - support loan rates were consistently higher than

world -market price levels ; large stocks accumulated which

could only be sold into those markets at subsidized prices.

The inherent tendency of the programs to skew the distribu

tion of benefits to the larger producers has been well-known

and documented for 20 years. But the full extent of the dis

parity is made strikingly obvious by a soon - to -be-published

examination of the distribution of the direct payments under

the 1978 programs, which included acreage set-asides.

In 1963, direct income-support payments were adopted so

that price supports could be reduced to world -market levels

without reducing the total income support to farmers. That

separation of price support and income support was a key

to our subsequent competitiveness in world grain markets

and is continued in the program structure today.

Eligible producers receive the difference between a Govern

ment-calculated target price and the market price if the mar

ket price is lower. Those deficiency -payment provisions

were introduced in 1973 but were not triggered for three

seasons.

Thirty percent of the farmers (739,105 ) participated in the

wheat, feed grains, rice and cotton commodity programs in

1978. Based on numbers alone, participation is proportion

ally largest for the smaller farms. But, because payments

(deficiency, disaster, and land -diversion payments) are dis

bursed according to the amount of production on each farm ,

most of the total payments went to the largest farmers :

• Ninety percent of the participating farmers had a Nor

mal Cropland Acreage (NCA) of less than 500 acres. They

received only 54 percent of the payments.

• The smallest 30 percent of the farmers received less

than four percent of the payments.

• The larger farmers with an NCA of 500 or more

acres - 10 percent of all farmers who participated — received

46 percent of the payments.

Commodity Program Impacts

In the light of economic conditions in farming having

changed far more than the basic structure of those pro

grams, it is important to evaluate their efficacy and their

roles both in relative isolation and as an influence on those

changes.

The average size of payment ranged from $ 365 for farmers

with an NCA of 70 acres or less to $ 36,000 for farmers with

2,500 acres or more .

Whom did these income-enhancing programs benefit ? Did

they create conditions that propelled the farm sector along

the paths that developed ? Have the programs been equita

ble, helping the small and large farms alike? How have

these programs influenced the structural characteristics of

the farm sector ?
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Eighty -five percent of the payments went to farmers in the

North Central and Plains regions: the feed grains and wheat

areas. The concentration of payments among a few , larger

farmers was highest in the South : the cotton and rice areas .

But,what about those farmers who did not participate in the

programs ?

" Consumers are willing to pay the price for guaranteeing a

safe, healthy food supply . We are not willing to continue to

pay for the special protections given to agribusiness to pre

vent them from having to compete in the free - enterprise

system . ... From a consumer's standpoint, it's always been

our position that the broadest number of efficient producers

serves the consumers best, and that all segments of the ag

ricultural community should be maintained to the extent that

that's possible. ... I think Government always had a valua

ble role to play in minimizing risk -taking for certain ventures

as a public policy. I think encouraging an adequate supply

of food for the country has to be one of our highest orders . "

Harry Snyder of San Francisco, Calif., in Fresno.

The farm size of participating corn and wheat growers is

nearly double that of nonparticipants. Simply put , partici

pants in commodity programs are the larger farmers and, of

the participants, the largest farmers receive most of what

ever benefits the programs offer.

The commodity programs have succeeded to some extent

in supporting prices received by all farmers — both partici

pants and nonparticipants. But the evidence clearly sug

gests the programs have distributed income to the largest

farmers, not necessarily on the basis of need.

An obvious question is : If the programs have been of most

benefit to the largest farmers, why was this program struc

ture perpetuated ?

The payment limit in 1978 was $40,000 per individual (ex

cluding disaster payments ). The impact was negligible . Only

1,184 farmers — 0.2 percent of all participants — were directly

affected, and the total Treasury costs were reduced only

1.33 percent. Without the limit , those 1,184 farmers would

have each received an average of $20,000 more , for a total

of $24 million .

The answer is , in part, simple : The programs would not

have worked without the participation of the large produc

ers . Since the large farmers produce the bulk of the com

modities, they had to be enticed into the program — enticed

to set -aside land , divert acres, et cetera — so that production

would be reduced enough to appreciably increase market

prices for all farmers.

The programs make no provision for taking the amount de

nied the larger farmers and redistributing it to those farmers

needing more assistance .

Commodity programs, to be effective, must attract those

who most influence national production totals . But , in so

doing, they inequitably distribute the benefits, presenting a

dilemma in policymaking that has never been effectively

resolved .

Nationally, two -thirds of the farmers affected by the limit had

a Normal Crop Acreage of more than 2,500 acres — 90 per

cent had at least 2,000 acres . Farmers with less than 1,000

acres were virtually unaffected by the payment limitation .

The effects varied among regions . In the South , nearly 90

percent of the affected farmers had more than 2,500 acres ,

while in the Northeast only 50 percent did . Except for those

in the South , producers with planted acreage under 1,000

acres were unaffected .

The relevance of this for the structure of the farm sector is

that the larger producers received greater payments and are

likely the ones who can use the tax and other programs in

combination to the greatest advantage. This , of course,

would increase their competitive edge in bidding for , and

being able to make payments on , additional land and ma

chinery. Thus , the way payments were distributed by the

Government perhaps contributed to the consolidation of

smaller farms into fewer and larger farms.

Payment Limitations

Primarily, attempts to rectify the imbalance in volume-based

program benefits have centered on some form of payment

limitation as one means to prevent the big farmers from re

ceiving hugh amounts . Such a limit was finally adopted in

1970. It and successive limits , some of which have been

undercut by less-publicized exemptions in the following

year, have never proved effective.

The payment- limit concept undeniably prevents multimillion

dollar payments being made to a handful of producers. Pub

licity about such large payments earlier raised the ire of ur

ban legislators. But , to ensure large participation in a vol

ume-oriented program , the limits could not have been much

lower than they were . Therefore , the limit is essentially a

political compromise, having no real substantive effect on

the distribution of program benefits or the workings of the

agricultural economy.
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Since the benefits are proportional to the amount of produc

tion, they tend to be capitalized into the value of the most

limiting resource, land .

Other means of shifting payments from the larger to the

smaller producers are advanced from time to time, and the

testimony in the meetings for this project included many of

these. For example, one is to graduate payments on the ba

sis of size of farm sales . This approach would limit pay

ments per unit of production — by farm size. That is , a

small farm would receive a " high " target price, with the rate

gradually declining as farm sales size increased . Some

other graduation schemes were advanced, under which the

payment limit would be lowered as dollar sales rose and

farms above a certain amount of sales would be ineligible

for payments altogether.

Individual farmers already have incentives to expand farm

size to increase total income. The capitalization aspects of

commodity programs help them realize this objective.

Program benefits that lead to higher land values accrue to

the owners of farmland. But, landowners are no longer syn

onymous with farm operators. This is of crucial importance

because renters cultivate over one-half the acreage of

crops. Generally, the major commercial growers rent just

under half of the acreage they farm . The average acreage

of full owners — who rent no extra land — is about one -third

the national average ; that of places run by hired managers,

roughly 10 times the national average.

While such approaches have appeal, they would be difficult

to administer. They might also provide incentives for pro

ducers to "farm the programs" —to limit farm size on paper

to be eligible for higher benefits. A graduated payment ap

proach could also distort the efficient allocation of resources

if the wrong price signals were given to small producers.

More importantly, however, income- increasing programs are

probably no longer generally needed for the large farms.

Their problems relate more to cash -flow and the stability of

receipts and expenses — the stability rather than the level of

incomes.

Thirty -five percent of the acres worked by participants in the

commodity programs are rented acres. Therefore, a large

proportion of the program benefits that become bid into

higher land prices and then higher rents simply increases

the wealth of landlords who are not farming their land .

These benefits were originally intended for farm operators,

not necessarily nonfarming landowners.

Any remaining need for income-supplement assistance rests

with the small and medium farms, those with sales between

$ 5,000 and $ 200,000 .

Location of Production and Misuse of Resources

Commodity programs have transferred to the society as a

whole a substantial portion of the risks that farmers face in

producing our food , feed, and fiber. Putting aside for the

moment the benefits that society has received in return ,

such a reduction in risks may have shifted the use of re

sources in ways that were unintended.

The very smallest units, though defined as farms by the

Census, are likely overwhelmingly rural farm residences,

with the occupants ' basic incomes derived off the farm .

Regardless of categories of relative need , recent research

and analysis, to be finalized and published later, strongly

suggests that the use of commodity programs is an ineffec

tive and inefficient way to solve income problems. Other,

more direct approaches would undoubtedly prove to be a

more efficient, more equitable expenditure of tax dollars . In

stead, the case for farm programs rests upon the fact that

farmers need protection against sharp declines in prices

and incomes. That is , income protection (stability) instead of

income enhancement should be the appropriate role of any

such programs today. The existing programs, with some im

portant exceptions, however, have evolved in the direction

of stability .

For example , the disaster payments reduced the risk of

farming in dryland areas , perhaps encouraging the cropping

of land unsuited for that purpose and sometimes even the

production of a crop (wheat), the supply of which was al

ready far out of balance with demand . Now, in some of

those areas , the reservoirs of underground water

resources — for anyone's use have been seriously, perhaps

irreversibly depleted, or the soils need and will need ex

traordinary conservation measures because of the land's

use for crops instead of pasture.

Capitalization of Benefits

Another problem generated by the commodity programs,

also long known and long left unresolved , is that the bene

fits tend to get capitalized, or bid into the price of land.

Quite simply, when programs guarantee farmers that they

will recoup some proportion of their production costs, more

acreage of those crops will be grown than would be the

case if the farmer bore all the risks of such a decision . Con

tinual subsidy support of this type will result over time in

production in a region where a particular crop has no actual

comparative advantage.

Basically , the farm commodity programs made producing

the supported crops seem more profitable than would have

been the case if farmers had received only market prices
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that, in theory, reflect the true worth to society of the addi

tional commodities produced. As a consequence of the arti

ficially high pricesand profitability, farmers produced more

and used more land (and used it more intensively) , more

water, and more fertilizer and other inputs than market

prices would have signaled them were necessary to use .

This disparity arises from those policies of major importers

that insulate their consumers (and producers) from world

market conditions. Because of this , the import demands of

Japan , the European Common Market, the Soviet Union,

eastern Europe, and China, for example, are not very re

sponsive to changing world price levels . Their consumers

are insulated from major price changes and their consump

tion patterns vary little in response to changing world prices.

Consequently, when world supply or demand changes, the

few nations with relatively open markets and no insulating

policies experience drastic swings in their prices; they bear

the adjustments.

Therefore, the additional resources used were wasted - pro

ducing products with more resource value embodied in

them than society (through market prices) would have said

those products were worth to it .

The additional production hung over the markets, depressed

prices even further, squeezed the profit margins on the

crops produced, and added incentives for individual farmers

to expand volume to maintain income levels . In yet another

way, then , the commodity programs contributed to the pres

sure for farm firms to grow . With the farmland base rela

tively fixed , that meant fewer, as well as larger, farms.

That new economic environment raised worldwide concern

about food security and international market stability and re

newed interest, in turn, in an international grain reserve.

This situation led to increasing awareness of the need for

domestic grain reserves , at least , as a buffer against the

shocks and volatility of the new relationships. In 1977 , the

United States implemented the first managed grain -reserve

program in the history of the country.These particular effects of the programs occurred in times

when at least the original motivations for the programs were

more in line with the economic circumstances of the farm

sector. But what about today ?

Agriculture in Transition : The 1970's

The environment in which American agriculture operates

underwent a dramatic transformation in the 1970's, detailed

in Part I. Even in the fifties and sixties, while we were

preoccupied with chronic surpluses, forces were slowly but

surely mounting that would markedly change the economic

environment.

As we look to the 1980's, global supply -and -demand projec

tions suggest that the average growth in foreign demand for

agricultural products will exceed growth in supply. This

again means increased world dependence on U.S. agricul

tural products and suggests a reversal of a trend since

World War II in which commodity prices decreased in real

terms (that is , after being adjusted for inflation ).

But there will be considerable variation around this trend

perhaps twice as much as experienced in the seventies.

This again underscores the reality that U.S. agriculture is in

terwoven into the global food markets and is vulnerable to

even the smallest changes in supply and demand anywhere

in the world .

Agriculture's increased interdependence with foreign mar

kets largely resolved the problems associated with excess

capacity. But this also increased our reliance on sustaining

these markets for our exports. Put another way, this in

creased our vulnerability to even relatively small changes in

the economic , political, and weather circumstances around

the globe.

As the farm sector passed through the major stages of this

transition to greater global interdependence and became

more susceptible to the destabilizing forces in the world

market, the structure of U.S. farms was also being

transformed .Grain prices increased dramatically in the early seventies

due to the global situation . World food production declined .

In response, U.S. grain exports almost doubled, stocks were

depleted, and prices rose to unparalleled heights .

With our shock -absorbing stocks reduced, the U.S. econ

omy was forced to bear a disproportionate share of the

global adjustments to this situation .

In today's economic environment, the agricultural sector is

no longer characterized by underemployed resources.

Farm-family incomes and the returns on resources used

compare quite favorably with the nonfarm business sector;

the pervasive problem of the primary farmers we have pro

filed is stability of income, prices, cash receipts, and cash

flows.

The instability derives principally from the internationaliza

tion of U.S. agriculture but is reinforced by the changed

structure of the main-stream farms — those highly debt-lever

aged , commodity -specialized operations heavily reliant on

industrial inputs .
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It is those new realities that suggest careful attention to the

appropriateness of the present programs (and the rationale

for those programs) for the future. The implications are

clear.

It is useful for taking supplies from the market when prices

would otherwise fall to unreasonably low levels . Once re

moved, however, these stocks remain available to the mar

ket for times when production falls short of or demand rises

above expectations. Market prices are left free to fluctuate,

allocating available supplies to those willing and able to pay

them . But the consumers of grain and the consumers of

food are afforded a large element of protection from erratic,

extreme, and disruptive price increases.

The commodity programs were designed to increase in

comes and had the effect, among other things, of enhancing

land values . But, in addition to low incomes no longer being

the pervasive problem , more and more of the farmers who

participate in the programs do not own all the land they use

to grow crops on which benefits are based , and the pro

grams are of little benefit to the nonlandowning operators ,

renters and smaller farmers.

This protection does not come at the expense of the farm

ers. On the contrary, the stocks held from the market con

tinue to be farmer-owned ; when the grain is needed and

prices rise to signal that need, it is the producer who reaps

the benefits .

The general public shares in the costs of holding the grain

until needed . The entry payment ( special nonrecourse loans

and storage -cost subsidies) is offered by the Government to

producers as an incentive to store grain .

With resources no longer underemployed, restricting pro

duction is unlikely to be needed again at anywhere near the

degree once needed. Without that as a principal objective of

programs, as well as a means for achieving others , ensur

ing the participation of bigger farmers (whose incomes are

not low, anyway) may no longer be essential for the pro

grams to be effective. The dilemma of distributing benefits

equitably while securing cooperation from the segments

needed to make the programs work will fade.

Commodity Programs in the New Era

The initial rationale for the commodity programs was in

large part derived from the impact of domestic forces exter

nal to agricultureparticularly the availability of new tech

nology. In other words, the operation of the national eco

nomic system produced results in agriculture that were

contrary to our social goals as Americans.

The grain -reserve program has provided a much -needed in

surance against runaway prices (up and down ), the type of

assurance producers need to make prudent capital invest

ments and rational financial and production plans .

And the reserve increased the incomes of producers during

the abundant harvests of 1977-79. Even though grain grow

ers do not comprise a majority of farmers , farm income

would have been significantly lower if the reserve had not

been available to isolate the abundant grain supplies and

keep prices from falling well below trend.

This will likely hold true , too , in the new era in which re

sources are not underemployed , returns to those resources

are , potentially , extremely variable , and the strongest forces

are international. The results from this new and less - fettered

market will not meet all of society's goals .

The benefits of the reserve have regional dimensions as

well as national . The program , less than 4 years old now,

has allowed a more even flow of marketings within the year,

especially in grain -surplus States . A more stable marketing

pattern reduces the strain on storage capacity at harvest

and provides for more efficient use of transportation and

storage facilities.

Some Government intervention will be required — as most

people would agree , while disagreeing on the extent and

direction .

But how do the benefits of the reserve program flow among

the various categories of individual farmers ?One of the areas of public intervention willbe the assump

tion of some of the risks facing the farm industry . Identifying

which risks should be assumed or shared, and to what de

gree , willbe the subject of debate .

The benefits are not equally distributed , to be sure . But it

should be kept in mind that this is different from a direct in

come-subsidy program ; it is a risk -sharing venture with a

clear, greater public goal explicitly involved .The most appropriate means for assuming risk are some

what limited . One obvious means, however, is the grain re

serve . The grain reserve has emerged in just a few years

as the major agricultural policy tool.

Grain Reserves

The grain reserve, in today's world , is the essential means

in place for bringing some assurance of stability to the

marketplace.
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The larger producers are most likely to use the reserve . A

soon -to -be published study of the wheat reserve showed

participating farmers had an average cropland base of 1,

100 acres. Those farmers eligible , but not participating had

an average of just over 600 acres of cropland.

"We regard chronically low farm prices and income as the

primary hazard to family -type farm operators and consider

them factors which aggravate all other farm problems. ...

There is very little wrong with the past, present and, I hope,

future farm problems that more money to the farmer

wouldn't take care of . "

Lowell E. Gose of Des Moines, lowa, in Sioux City.

Predictably , those farmers owning storage space would be

more likely to participate than those with little storage ca

pacity or limited access to it . Thus, we can expect the larger

farmers, those identified in Part I of this report as primary

farms, to be the ones most utilizing the reserve and obtain

ing the benefits.

But the rationale for their receiving the benefits is more ex

plicit from the viewpoint of the public at large and more jus

tifiable than in the case of the direct -payments programs

particularly so if the other program subsidies offered them

were to be reduced .

The size of the reserve is a paramount question in crafting

future policy. But , there are also operational issues to be re

solved: How much does the reserve , as implemented, in

crease total stocks (reserve plus privately -held stocks) be

yond the quantity that would be carried without the reserve

( through private speculation ), and what additional means

are available to increase that total? Where , in terms of the

long-term market-equilibrium price, should Government set

the price levels at which participant- growers are released

from their commitments to hold stocks in the reserve ?

A fundamental question , especially in view of the projected

future environment in which the agricultural economy will

operate, is an appropriate size of the reserve. A reserve

must ensure that total carryover stocks of grain at the end

of a growing and marketing season are sufficient to pre

clude most of the disruptive shortage-induced price fluctua

tions that could otherwise result.

Even though our domestic reserve can moderate the disrup

tions from limited production aberrations in the world , the

United States simply can never feasibly carry enough stocks

on its own to be the primary stabilizing agent for the global

market when major production shortfalls deplete global

stocks .

The marginal benefits of price stability from a grain reserve

are inversely related to its size ; that is , the smaller it is , the

greater the price fluctuation . The general public, through the

Congress, has indicated its willingness to pay the subsidy

necessary to achieve a reasonable amount of price stability.

Other major importers and exporters will have to be pre

vailed upon to assume their fair share of that burden or the

United States will have take another tack in search of stabi

lizing mechanisms.
At the present time , for example, the corn stocks remaining

from the 1979 and earlier crops proved sufficient to stabilize

corn prices near the level at which the grain is " called ” out

of the reservebut total stocks exceeded 1.6 billion bush

els . Corn production for marketing in crop year 1980/81 is

nearly 17 percent less than the previous, record year. Cou

pled with strong foreign demand , that smaller crop will

cause stocks to be drawn down to " pipeline " levels or no

slack in the system — and force the 1981 market price above

the call price . A second short corn crop in the United States

or stronger global demand this year would drive U.S. grain

prices beyond levels ever imagined .

One suggestion has been to sever the link between domes

tic and world prices once some upper price boundary is

reached. This violates competitive-market goals, to be sure ,

and is the same kind of action that created the instability in

the first place - countries insulating their domestic agricul

tural sectors from world events — but stability is a goal , too .

Without an international reserve system , few alternatives

are at hand that would not mean some adjustment in com

petitive principles for the sake of stabilizing the market .

Although total 1979/80 stocks — the reserve plus amounts

held outside this contractual arrangement with the Govern

ment - were large, they may not have been large enough to

achieve the goal of stability. And because other major na

tions with which American agriculture is intertwined do not

respond internally to such price gyrations, higher ratios of

stocks to projected use are obviously required for the future

in order to stabilize U.S. prices .
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Disaster Protection

Perhaps the agriculture industry's last remaining claim to

uniqueness in the business world rests in its ultimate de

pendence on biological processes and the vagaries of the

weather.

There is no doubt that the use of corn to produce fuels, as

a substitute for imported petroleum , is not now cost-effec

tive. But this extra cost of inefficiency must be weighed

against the potential cost of the disruption that would result

from a break in supplies from petroleum exporters in an in

creasingly unstable area of the world .

Protection against total failure as a result of natural disaster

through publicly subsidized programs is the means whereby

the rest of the society absorbs part of this risk involved in

producing its food .

Furthermore, gasohol proponents argue that the use of corn

for this purpose is temporary; new technology will make

nonfood products feasible as feedstocks in the future.

Insurance and recovery -credit schemes subsidized by the

public or direct indemnity payments help sustain individual

farmers . . .according to production volume and abilities to

pay premiums or repay loans.

At present, however, this program has great potential for

distorting the efficient use of scarce resources, adding to

households' food budgets, and increasing the potential for

instability in commodity prices.

But they also help maintain the viability of the productive

sector when natural forces overwhelm it , recognizing a rou

tine, perennial risk of doing business peculiar to agriculture,

regardless of the size or configuration of the business .

Any negative structural impacts of the various disaster-pro

tection and -compensation schemes have resulted from the

subsidies involved . The subsidies cause misuse of re

sources and inflated land prices, which , in turn, lead to con

centration of production and landownership into fewer

hands, through processes noted throughout this report.

Those undesirable consequences can be ameliorated, while

preserving the risk -reducing character of the protection

schemes, by ensuring that the insurance premium is based

upon the actual risk and making the programs more actuar

ially sound.

Programs such as the alcohol- fuels program have implica

tions for farm -sector structure in that they increase the de

mand for commodities such as grain . Higher prices are then

necessary to increase production from the less -productive

land. The resulting windfall gains to those already owning

the more productive land are then used to outbid others on

any land for sale once again leading to higher land prices

and fewer, larger farms.

Appropriate Policies for the New Era

Areview of the evolution of the commodity programs over

time indicates that modifications have moved them from the

original objective of increasing farmers' income to levels

closer to incomes of nonfarm peopleto more of an in

come-security objective. They have, in essence, assumed

more of a risk-protection role. While such a change in em

phasis is clearly consistent with the changing nature of the

problems in the farm sector, the programs will still warrant

close examination and scrutiny to ensure they willmost ap

propriately meet the needs of the future . A fundamentally

different economic future and the greatly changed nature of

the farm sector itself suggest that more careful attention to

the specific problems of particular groups in the widely di

verse farm sector will be necessary to ensure the programs

are efficiently operated.

Gasohol

A relatively new consideration in agricultural policy is the

large-scale use of food commodities for industrial purposes,

specifically the production of liquid fuels.

The Energy Security Act of 1980 subsidizes the conversion

of biomass - organic materials — to ethanol for use in gaso

hol. Currently, corn is the most technically feasible biomass

feedstock for ethanol production. The profile of the farm sector in Part I showed some clear

delineation of groups of farmers according to particular

characteristics that provoke important policy concerns .Because of the extent of the subsidies , this program is al

ready increasing the effective demand for corn and prom

ises to do so even more in the future. Yet, corn is already in

strong demand for traditional uses as food and as feed for

livestock that produce food products.

By subsidizing the use of corn in producing fuel energy, this

program indirectly taxes consumers of corn products - direct

and indirect - to the extent that the market price of corn is

increased for this purpose. Moreover, this program adds to

the instability of the price of corn .
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One such group encompasses the medium - sized farmers,

responsible for a major share of the food and fiber produc

tion . The evidence shows they no longer have a pervasive

problem of low income to the extent that one remains , it is

among the smaller farms in that group , those with $100,000

in sales or less. The major problem facing the larger opera

tors is economic stability - avoidance of wide swings in

prices , cash receipts , costs , and incomes that affect their

very survival as business entities .

That more careful targeting of programs tailored to specific

groups , based on their need rather than their production vol

ume, removes the dilemma long faced by the Congress and

the Executive Branch - a low payment limit for equity pur

poses versus incentives to high -volume producers to make

the program work . It is unlikely that production -control pro

grams , although perhaps needed very infrequently, will

again in the foreseeable future be major instruments of

commodity policy. In the instances where they may be

needed, a carefully crafted diversion program rather than

set -asides will prove to be most cost -effective. Since wide

spread farmer participation in programs to reduce produc

tion and increase market prices is not likely to be neces

sary, neither is a high payment limit.

This would suggest that economic-stabilization measures

and measures to ameliorate weather-related and biological

risks are most needed .

An expanded grain reserve would largely accomplish the

former and the all-risk crop-insurance programs would serve

to meet the latter objective. The annual commodity price

support loan program could be retained to assist in orderly

marketing and cash -flow management , but perhaps should

be modified to eliminate the nonrecourse feature not avail

able to businesses outside agriculture. The target-price pro

grams are no longer needed to increase incomes but more

appropriately could be maintained as an economic insur

ance program .

A third group of farmers was noted in the profile, the group

with very small sales of farm products we termed rural farm

residents. This group does not appear, as a group, to have

pervasive economic problems - neither low absolute in

comes nor any great vulnerability from economic instability

in the farm sector. Rather, their economic well-being is

much more closely determined by nonfarm economic condi

tions . To the extent any problems requiring public assist

ance now exist or emerge, they could almost certainly be

treated more effectively through nonfarm programs and

agricultural assistance of a more educational, planning, or

technological nature - than through any of the commodity

programs.

Since it is large producers who most frequently use the re

serve — and, because of their large volume of production ,

they will be most relied on in the future for its successful

operation — its entry , release, and call prices could be more

specifically adjusted to their needs. That is , cost-of-produc

tion information developed from specific surveys of these

size farmers could be used to calculate these price levels in

a manner that covers their production costs .

The commodity programs for the more regional commodi

ties - peanuts, tobacco , and sugar — and for dairy are only

cursorily treated in this report. This is intentional - most of

the limitations and structural implications of the major com

modity programs apply, and perhaps even more so , to

these programs. Further, the inadequacies of these pro

grams have been documented in study after study .

A second group of farmers, identifiable by their peculiar

characteristics, merits different attention than the primary

group . This group , which we have termed small farmers, to

gether with those in the medium-sized group who have yet

to capture all the economies of size , more nearly resemble

the agriculture of old in terms of problems. For example ,

there may be a significant number with low incomes as a

result of their limited resources .

A rational, coherent , and forward-looking policy must incor

porate substantial reform for all these programs, bringing

them into the policy mainstream with perhaps greater atten

tion to easing the transitional adjustments .

While the stabilization programs provided to the primary

farmers would be beneficial to this group (and the programs

would be accessible to it ) , more direct assistance is neces

sary for most small- and medium-sized farmers to help them

overcome the structure-related disadvantages of their size .

This could take the form of a modified target price -direct

payment program , with the amount of assistance geared di

rectly to the costs of this specific group .
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Assuring farmers access to loan funds at favorable rates

and terms has been a part of agricultural policy since the

second decade of this century. This policy has been pur

sued by reducing risks in agriculture to make underwriting it

more attractive to private lenders , by improving the workings

of money markets and lending institutions, and by interven

ing directly in the credit market with programs of direct and

insured loans and loan guarantees.

ture following World War I. Farm incomes were low , income

prospects were uncertain , and credit was considered risky

business by both lender and borrower. Under such circum

stances, farmers had difficulty obtaining funds. When they

could obtain loans , interest rates were usually higher than

for other borrowers and the terms were often unfavorable ,

thereby increasing farmers' business risks.

New research has revealed that these policies have:

• Achieved the apparent objective of plentiful supplies

of capital for farmers, at favorable rates and terms,

but

• Also contributed to an inefficient use of resources, an

increased dependence on capital- and energy -inten

sive technology, inflation in land prices, and the con

centration of production in the hands of fewer, larger

farms.

Those consequences have been exacerbated by the inter

action among credit policies, tax policies, commodity poli

cies , and general economic conditions.

The purpose of this section is to describe how and why

credit policies have influenced the structure of the farm sec

tor, to suggest what general farm credit policy would be

consistent with the goals expressed for agriculture, and to

examine how the programs of the major public lender to ag

riculture, the Farmers Home Administration (FMHA) , might

be modified to support those goals .

Since World War I , and especially since the 1930's, at least

four major developments in Federal farm -credit policy have

dramatically altered the competitive position of agriculture in

securing capital, especially borrowed funds:

• First , the price- and income-support programs and a

host of related commodity programs did much to re

duce the riskiness of farming, making the sector

more attractive to private lenders. Some of these

programs, such as those which provided nonre

course loans on farmers' crops, also reduced the

need for private -market borrowing.

• Second, there have been overall improvements in

the workings of the commercial banking system that

have improved the ability and willingness of banks to

service farmers ' needs .

• Third , the establishment of the Farm Credit System

(FCS) , a system of cooperative banks, gave farmers

direct access to the national money markets.

• Finally, in the 1930's, the Farm Resettlement Admin

istration , later to become the Farm Security Adminis

tration , was set up to deal with farm and rural prob

lems requiring more than credit alone . Basically ,

assistance was provided the severely economically

disadvantaged through planning and supervision ,

along with credit, as an integrated package. In 1946 ,

as aresult of new legislation , this agency was re

named the Farmers Home Administration and its mis

sion was scaled back to that of providing production

credit to small and low -income operators, especially

those needing management assistance, and owner

ship loans to help beginners, small farmers, and ten

ants become viable owner-operators. Today FmHA is

the principal public lending agency for farmers and

rural communities.

The Historical Setting

Agriculture is financed from the savings of farmers and

other owners of farm resources and from borrowed funds .

Farmers compete with other borrowers in national money

markets for available loan funds.

As a result, farmers' access to private loan funds is affected

by the supply of funds in the money markets and the

strength of competition for those funds at any given time.

However, farmers often are pressured by time and

biology — the need to plant within a set period, or the need

to market perishables, for examplein ways those competi

tors might not be.

General economic, fiscal , and monetary policies directly and

indirectly impact on money -market conditions and thus are

important determinants of the availability and cost of bor

rowed funds to farmers . Commercial banks are the major in

stitutional agents for servicing farmers' credit needs through

the private money markets. In addition , life-insurance com

panies, merchants and dealers, and individuals are impor

tant sources of private loan funds.

Partly as a result of the Federal initiatives, farmers generally

have had access to plentiful supplies of loan funds at com

petitive costs. In fact, many farmers have obtained more

funds at lower costs than their counterparts in other sectors

of the economy because of the isolation of some rural

money markets (less today than in the past), access to un

limited funds at cost through the nonprofit FCS banks, and

subsidized loans from public agencies.

Modern credit programs directed specifically at farmers and

farming evolved out of the depressed conditions in agricul
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As a result, farmers have greatly increased their use of and

reliance on borrowed funds, invested heavily in capital-in

tensive technology, and increased their use of purchased

production supplies ( fertilizers, for example) to replace farm

produced inputs. Farm - sector debts increased 13 - fold , from

$12 billion in 1950 to about $158 billion on January 1 , 1980 ,

for example. At the same time , the amount of labor used in

agriculture declined sharply as farmers substituted relatively

cheap capital for relatively scarce and expensive labor.

means that only slightly more than 20 percent of all

farm lending will be to farms with sales under $40,

000, and less than 8 percent will be to farms with

sales under $ 20,000.

• Large farms will continue to depend more on debt-fi

nancing for capital and thus have higher debts rela

tive to assets than smaller farms, which depend more

heavily on internal financing ( from savings from farm

and off-farm income) . However, for all sizes of farms,

asset values are expected to rise faster than debts ,

especially in the second half of the eighties, leaving

them in an improved financial condition compared to

their position at the beginning of the decade.

• Poultry, dairy, and cattle -feeding operations will con

tinue to be the heaviest users among farm types of

debt financing. All three of these types of enterprises

use capital- intensive facilities and large amounts of

purchased feed compared to the value of their sales.

In short, borrowed funds have become the lifeblood of mod

ern agriculture.

A disconcerting aspect of those projections is that roughly

half of the borrowed funds will be used to finance transfers

of landownership — that is , roughly half of the borrowed

funds will add little to the productive capacity of the farm

sector. Most of the transfers will be to larger farms, and the

money will be borrowed by those with large net worths.

That suggests that a major concern in agricultural policy

making should be assuring the availability of short-term pro

duction credit.

Over all , the expectations are that the economic health of

agriculture will be sufficiently sound that farmers will be able

to compete with other borrowers to obtain funds at competi

tive rates.

Prospects for the Eighties

Farmers are expected to continue to increase their use of

debt financing in the decade ahead. A study of probable

farm credit needs and problems in the 1980's concluded:

• Farm production expenses will . more than double .

Funds needed to finance annual farm production ex

penses could increase by more than $ 200 billion

over the decade, compared with about $ 134 billion

total farm production expenses in 1980. Most of the

additional funds will have to be borrowed, although

innovations in equity financing are also expected.

• Farm - sector debt, which increased from $12 billion in

1950 to $158 billion in 1980, could be about $600 bil

lion by the end of the decade. However, asset values

of farm businesses are expected to rise to more than

$ 3 trillion , so the ratio of debts to asset values will

not be significantly higher than the 16 to 17 percent

of- assets range of recent years .

• Competition for loan funds will remain strong. Agri

culture will remain competitive and will be able to at

tract its fair share of funds. Farm prices and incomes

should begin to rise strongly by the middle of the

decade, increasing the ability of farmers to compete

for production and investment funds .

• Land prices probably will increase rapidly, especially

in the latter half of the decade. This will increase the

wealth of landowners but will also increase the diffi

culty of getting started in farming, especially for those

having no other sources of income to subsidize the

beginning years . The added wealth of existing land

owners, combined with tax advantages , will enable

them to outbid other would-be land buyers and thus

continue the trend toward fewer and larger farms.

Higher land prices will also greatly increase the flow

of debt funds needed simply to refinance the owner

ship of land , generally into the hands of fewer and

fewer owners .

• By 1990, nearly 80 percent of the farm debt will be

owed by farms having annual sales of $ 40,000 and

more. Farms with annual sales of $ 100,000 or more

will owe about one-half of all farm debt . These latter

farms are expected to average nearly $6 million each

in assets and nearly $5 million in net worth . This

The "primary " farms — those with over $ 40,000 in sales, and

especially those with more than $ 100,000 in sales — are and

generally will be earning competitive returns and can com

pete for funds on an equal footing with other firms in the

economy. Since some of these farms will be highly debt-le

veraged , they will occasionally encounter repayment difficul

ties . However, there would appear to be no compelling rea

son to promote special treatment for them .

The " rural farm residences " having sales under $ 5,000

have significant off- farm incomes and presumably will con

tinue to either finance their farm expenses out of internal

savings or use nonfarm income to repay loans . Rather than

being disadvantaged in credit markets, the majority of these

part-time farmers are viewed by many lenders , especially

small banks, as preferred customers.
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Those farmers who are generally not wealthy and frequently

must depend largely on uncertain post-harvest farm income

to repay loans are the small farms with sales between $ 5 ,

000 and $ 40,000 a year. As a group, they tend not to be as

heavily debt-leveraged as the larger farms and thus have

some resiliency to fluctuations in cash flows . However,

those in this group who depend primarily on farming for a

living and must incur substantial debt for operating ex

penses or acquiring additional resources will be quite sensi

tive to changes in interest rates when they rise rapidly dur

ing so -called " tight-money" periods. These are also the

farms most likely to be dependent on country banks for their

borrowing.

ductive capacity ) and such production supplies as fertilizer

and pesticides . Economists view this as a waste of re

sources and a cost to society in the form of lost opportuni

ties for higher-return uses elsewhere . This overinvestment

in resources and overproduction speeded the industrializa

tion process and the resulting structural changes described

above .

Third , in recent years , we have become more aware that

past and present credit policies, in conjunction with farm

policies and especially tax policies , have contributed to infla

tion in land prices. Studies have shown that subsidized in

terest rates , lower downpayments, and longer repayment

periods translate into an ability and incentive to pay higher

prices for land . The higher the tax bracket of the purchaser,

the greater the incentive to incur debt , to deduct interest ex

penses from income as a current cost for tax purposes, and

thus to shift income taxable at current rates to income taxa

ble at lower capitalgains rates .

Structural Consequences of Credit Policies

Credit policies, together with other economic and farm poli

cies, have permitted farmers to make economic adjustments

to changing technology and resources , to improve efficiency

and incomes and generally to transform U.S. agriculture into

the efficient and productive sector it is today. But they have

also fostered some corollary developments in the changing

structure of the sector and control of its resources .

First , the industrialization process that permitted the devel

opment of an efficient and productive food system is the

same process that is driving the continuing structural

changes that are now our concern in this report. The availa

bility of abundant supplies of funds at competitive (and

sometimes lower) rates made it possible and attractive for

farmers to rapidly adopt capital-intensive technology, in

crease their degree of specialization, and increase the use

of purchased inputs compared to those supplied from the

farm .

That process is supported by credit policies which assure

unlimited quantities of funds, low downpayments and liberal

repayment terms. Specifically, economists have suggested

that the liberalization of Federal Land Bank credit in 1971

(reducing downpayments and lengthening repayment pe

riods) contributed significantly to land - price inflation there

after. As we saw in the last chapter, farm price supports not

only increase the potential income flow from land (and thus

are bid into higher land prices) but also make land buyers

willing to go deeper into debt than they would otherwise, be

cause the risks are reduced .

As a result, the tax structure , farm -commodity programs,

and the availability of abundant loan funds at liberal terms

have combined to drive up land prices.That resulted in at least two incentives for consolidation and

subsequent growth in farm sizes :

• As increased production pulled down commodity

prices, and as increased dependence on purchased

inputs increased cash costs, the resulting cost-price

squeeze and lower margins of return prompted indi

vidual farmers to expand in order to improve total in

comes , and

• The advanced technology increased the size of the

farm and the volume of production that one person

could manage .

Those structural consequences of credit use emerge primar

ily because of the elements of subsidy and risk -shifting

present in farm -credit markets, public farm -lending pro

grams, and farm - commodity programs .

Subsidies, whether in the form of lower interest rates, lower

downpayments, or liberal repayment terms, effectively make

money appear less expensive than it really is , thereby en

couraging borrowers to use more credit and pay more for

what they purchase than would be the case if the money

were obtained under more competitive market conditions.Modern , industrialized , high -technology agriculture was built,

in large part, on abundant supplies of relatively cheap

capital.

Second, research evidence suggests that past credit poli

cies have been responsible, in part, for a misuse or ineffi

cient use of capital and other resources . To the extent that

farmers have been able to obtain more funds at lower inter

est rates than competitive markets provided for the rest of

the economy, they have overinvested in capital assets (pro

Similarly , the ready availability of loan funds for refinancing

during periods of repayment difficulty and the availability of

public loans to cover natural disasters or economic emer

gencies effectively reduce farmers' conscious risks and en

courage them to undertake riskier activities and to make

more capital investments than they otherwise might.
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We have also learned that, to the extent that credit exten

sion includes an element of subsidy or shifts risks from bor

rowers to others, there are structural consequences, which

might not always be desirable in the context of overall food

policy goals.

Emergency loans from the SmallBusiness Administration or

the Farmers Home Administration both have a subsidy as

pect (they supplement the income of those receiving them)

and effectively shift risks from farmers to the general public .

The Commodity Creit Corporation's nonrecourse loans

since the crop under loan as collateral will always be ac

cepted as full payment - and the disaster provisions of com

modity -support programs have the same risk -shifting effect.

The public's sharing of private risks is a transfer payment, a

redistribution of income from taxpayers at large to those

whose risks are reduced .

All of those forces blend with each other and with other

public policies to speed the concentration of production agri

culture into fewer, larger units. As will be discussed later,

even the public programs designed to help the smaller

farms have contributed to this trend . These impacts, largely

unconsidered a decade ago, have been documented by re

search and are now more widely recognized.

Therefore, agriculture has a long -term vested interest in

credit policies and credit-market conditions which meet its

legitimate needs but which minimize the adverse structural

consequences and misuse of resources. Given the current

mix of borrowers and the structure of the farm sector, that

interest would be best served by:

• Assuring that the private money markets and lending

institutions work as well as possible ( that is, assuring

equitable, competitive access to loanable funds by all

borrowers in the economy).

• Focusing public farm lending more precisely on those

who would not be served by efficient, competitive pri

vate markets, but in whom there is a public interest

that is , where a broader economic or social purpose

justifies limited distortion of marketplace allocation of

capital.

Priorities for Public Farm - Credit Policy

The Department of Agriculture does not manage or have re

sponsibility for a national farm -credit policy, as such , with

the Farm Credit System an independent agency with its own

legislation . But the Department does have responsibility for

the lending activities of the Commodity Credit Corporation

and the Farmers Home Administration and a responsibility

to speak to the needs and problems of the food and agricul

tural system . In that sense, then, it would be an advocate of

credit policies that are consistent with the goals for food and

agricultural policy outlined earlier in this report.

Private money markets are thought to be reasonably effi

cient and effective in allocating funds to the uses that bring

the highest returns. In the general economy, some of the

primary distortions in the allocation of funds come not from

a failure of money markets but from provisions of Federal

income-tax laws that generate misleading signals of true so

cial and economic returns. There are also some distorting

influences in the money markets that are not of major con

sequence but which have some modest implications for

structure .To review and summarize our findings to this point, we

know that:

• The demand on the agricultural sector will be great in

the years ahead, as it gears up to meet a growing

global demand for food ;

• Large amounts of borrowed funds will be needed to

finance the expanded output and rising costs;

• An increasing share of production will take place on

large farms;

• These farms will be the primary users of credit in the

decade ahead ;

• These large farms are financially strong and can

compete for funds in private markets, although some

of them borrow heavily to expand and then encoun

ter repayment difficulties when cash flows are not

sustained , for whatever reason ;

• Many small part-time farms have sufficient nonfarm

income to finance their farm needs, and

• Some small- to moderate -sized farmers who depend

primarily on farming for a living may have difficulty

obtaining and repaying credit funds.

One of these problem areas has to do with commercial

banks, especially small country banks. Country banks his

torically have loaned from reserves deposited in savings

and checking accounts. These were low - cost funds and en

abled these smaller banks to, in turn , lend to farmers and

local businesses at interest rates usually below the prime

rates charged in larger money centers . Thus, farmers were

somewhat insulated from the effects of national " credit

crunches " and restrictive monetary policies. This insulation

has largely eroded during the last two years, as banking

regulations have changed and competitive pressures have

forced smaller banks to offer certificates of deposit and

other instruments which , in effect, now tie their costs more

directly to the central money markets .
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Nevertheless, even during the scarce credit periods during

the winter and spring of 1980, farmers continued to borrow

from rural banks at rates below those charged by large ur

ban banks. In effect, rural savers have been subsidizing ru

ral borrowers, including farmers. In the future , the ability of

country banks to service farmers may depend on their ac

cess to the central money markets; access to the Federal

Reserve discount window, at terms compatible with the real

ities of farm lending ; development of over-line and co -lend

ing relationships with other lenders, to get around con

straints on loan size, and changes in the size and financial

requirements of farms.

“The major impact of inflation on agriculture is on land val

ues and the cost of energy and other farm inputs. The initial

response to rapidly appreciating land values was positive,

as it provided an unending source of credit, even though

production returns were not keeping pace. However, the

rapid increase in interest rates has now left many growers

in the equity - financing trap, threatening their very survival as

they attempt to generate enough capital to survive debt. "

Allen Wood of Caldwell, Idaho, in Spokane.

It appears that country banks will move in one of two possi

ble directions. One direction is to gradually become special

ized lenders , focusing on that part of the market serving

small and part-time farmers and local businesses . The other

direction is to merge with or develop a close relationship

with large banks , to overcome their loan-size limits . In this

case, they could lose some of their traditional independence

and operating freedom and become increasingly the local

service outlets for the larger banks .

Is it consistent with sound national monetary policy to

have what has become a large, second banking sys

tem operating outside the purview of monetary au

thorities, who continue to give high priority to fighting

inflation ?

Those issues could become more visible and sensitive in

the 1980's . Given the importance of the Farm Credit System

in farm lending and the importance of lending policies to the

structure of agriculture and the achievement of agricultural

policy goals , a strong case could be made for improved pol

icy coordination between the Farm Credit Administration and

the Department.

Banks , then ,face some of the same structural pressures as

agriculture and the rest of the economy. To improve their

competitive positions and their abilities to serve moderate

sized but efficient family farms, public policy could be di

rected to giving special attention to the regulatory problems

of small banks, including giving them greater access to

money markets through Federal Intermediate Credit Banks

and other means.

Despite the problems identified above, one has to judge that

the private money markets and lenders serving agriculture

perform reasonably well , and that , by and large, farmers as

a group are not disadvantaged by them , although there may

be some undesirable longer-term structural implications.

The banks of the Farm Credit System ,with virtually unlim

ited access to funds in the central money markets and un

constrained by usury laws and banking regulations, have

been the most aggressive gainers in shares of farm lending

this century. Production Credit Associations are second only

to banks in extending production credit, and Federal Land

Banks dominate the market for farm real -estate credit.

However, the major structural impacts as a result of credit

policies probably have come from the public farm programs,

including farm lending . It is the re- examination and modifica

tion of these programs that offers the greatest potential for

reducing economic forces that abet land-price inflation and

the continuing trend toward concentration of production and

control in the farm sector.

These banks pay the going market rates for funds and re

flect the average cost of allthese funds in the rates they

charge farmers. Thus, they are responsive to monetary con

ditions — but with a lag .

We turn now to the role of the major public farm lender, the

Farmers Home Administration .

There is no question that the Farm Credit System has

served farmers well in terms of being a dependable supplier

of competitively priced funds. Its banks have also been pro

gressive and innovative in developing ways of meeting

farmers' unique needs. The policy questions here are

twofold :

• Have the banks of the Farm Credit System been too

liberal in extending credit, thereby contributing to

land-price inflation and further concentration in

farming ?

The Farmers Home Administration

There are three major public agencies that lend directly to

farmers : the Small Business Administration (SBA)3 , the

Commodity Credit Corporation (CCC ) , and the Farmers

Home Administration (FmHA) . The FmHA is the largest of

these and the most important in terms of reflecting the

credit policies and structural interests of the Department of

Agriculture . It was also the agency most criticized by name ,

for poor program administration , at the 10 regional public

meetings that began this project.
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The FmHA is also closely linked to concerns about the

structure of agriculture because of its predecessor's histori

cal role in attempting to rebuild and restructure the farm and

rural economies during the depths of the Great Depression

and because of its current stated mission of serving farm

and rural borrowers who cannot obtain credit elsewhere.

The emergency lending programs tend to reduce the overall

threats farmers face from the weather and in the market

and thus have contributed to farm consolidations and higher

land prices, through the processes described earlier. The

magnitude of their impact may be suggested by the growth

in the relative importance of emergency loans. Currently, to

tal public emergency loans outstanding constitute almost 10

percent of total outstanding farm debt.The FmHA program has undergone dramatic change in re

cent years. In 1960, FmHA administered eight programs, of

which farm -operating loans accounted for 64 percent and

farm -ownership loans accounted for 14 percent of total

funds . In 1979 , FmHA operated at least 23 programs, with

farm -operating loans accounting for 6 percent and farm

ownership loans accounting for 5 percent.

The emergency lending programs have been referred to as

free insurance programs, with the overuse that predictably

accompanies any " free" goods. The implication is that these

programs substitute for actuarially sound insurance pro

grams and discourage the development of other, private

and /or individual risk -management strategies.

Emergency -disaster, economic -emergency, individual-hous

ing, rural rental-housing, water- and -waste, and business

and -industrial development loans, along with some grants

programs, each accounted for larger shares of FmHA activ

ity. This does not necessarily mean that FmHA has ne

glected its traditional role . The absolute levels (as opposed

to percentage share ) of farm -operating and farm -ownership

loans were record highs in 1979 .

What Needs Should FmHA Serve ?

If credit is anything other than a free good, it will be rationed

by competitive markets to those who can afford to pay the

cost or to uses that yield more than the cost . Those who will

have difficulty obtaining and repaying borrowed funds are

the so -called "marginal" farmers, who are often those

whose access to productive resources is limited.

What this indicates is that FmHA has become a giant,

many -faceted agency that perhaps has been absorbing pro

grams and mandates faster than it can maintain a clear

sense of purpose and direction . The addition of large loan

and grant authorities in 1980 to support the alcohol-fuels

program merely aggravated this situation .

Over $14 billion in loan and grant obligations were made by

FmHA in 1979. In 1980, the FmHA portfolio was nearly 50

times its size in 1960 .

But who is included in the marginal-farmer group varies, de

pending on farm -product prices, interest rates and other

considerations. In the winter of 1980 , when interest rates

were at record -high levels and farm -commodity prices were

relatively low , many farmers who would normally qualify for

credit were temporarily considered marginal , in the same

way that prospective homeowners temporarily found their in

comes were inadequate to qualify them for mortgages, until

rates began to decline in March 1980. The situation was

made worse by an actual shortage of loan funds in banks.

After that time, interest rates moderated but have recently

reverted to new record highs, while commodity prices have

improved substantially. Many farmers considered marginal

became " creditworthy " again during the summer as interest

rates fell , but the positions of all borrowers have changed

repeatedly since then .

The large changes in the size and content of the FmHA pro

gram suggest the need to re -evaluate who it is , who it

should be serving, and how the programs might be modified

to minimize undesirable structural impacts.

The latter concern stems from the fact that FmHA has been

the major provider of subsidized credit and emergency

loans . Recent research indicates that the very fact that

FmHA is a lender of last resort tends to expand farmers'

perceptions of their capacity to borrow money safely, en

couraging them to pursue riskier production and marketing

strategies and more aggressive financial plans.

Thus, there is a continuum of farmers, ranging from those

with sufficient financial strength and resources to weather

the hardest of times to those who could not be expected to

be able to borrow and repay funds under any reasonable

set of conditions. Should the fortunes of all farmers be left

to the ups and downs of economic conditions — that is , sur

vival of the fittest? Or are there economic and social rea

sons for providing some or all of them assistance ?

It might be useful to categorize those would -be farm borrow

ers who would not be served by a reasonably efficient and

competitive farm - credit market and to examine some pros

and cons of serving them with public loan funds or with

changes in public policies to facilitate their being served by

private credit institutions.
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It will be useful here to recall the earlier conclusion that the

policy position on farm credit which best serves agriculture's

longterm interests is one that assures that the money mar

kets channel funds to the uses that bring the highest re

turns, that farmers have competitive access to those mar

kets , and that any deliberate directing of loan funds to other

than the highest -return uses be done in a way that mini

mizes adverse structural changes .

However, some among these may be genuinely poor and

have few off-farm employment opportunities. Where super

vised credit would permit the development of a viable sup

plementary enterprise that would efficiently employ other

wise under-used resources , FmHA assistance would appear

to be in the public interest - provided that the borrower

could not obtain funds from private sources . Since the ag

gregate resources involved are small , the overall impact on

the efficiency of resource use would be minimal . Where the

suggested conditions were met , FmHA assistance might be

the best means , economically and socially , of poverty relief.

Such redirections usually involve a subsidy and hence a

transfer payment from the general public to the targeted

beneficiary. Economists suggest that such transfers can be

justified on the grounds either that they improve the overall

efficiency of the sector or that the targeted group is deemed

by society, speaking through the political process , to de

serve special treatment . If transfers improve overall effi

ciency the benefits of that improved performance are

deemed to eventually be captured by the public at large. If

the targeted group deserves special treatment, the benefits

to society of that treatment outweigh the costs and /or any

adverse structural impacts.

Limited Resource Farms. There are a number of farms in

both the small- and medium-sized categories that face

credit problems and other financial difficulties. They are the

ones operated by persons who are primarily farmers, are

not large enough in their operations and sales to generate

adequate family incomes , need more resources to be effi

cient , and are at a competitive disadvantage relative to

larger farmers . This group of farmers has been declining in

national importance as the farm population has become

more visibly divided into a small number of very large pro

ducers who sell most of the farm products, and a large

number of very small farmers who depend mostly on non

farm income and together produce only a small share of all

farm production .

Earlier in this report, it was suggested that a useful delinea

tion of the present farm population consists of the primary

commercial farms , rural residences having farm sales under

$5,000 annually whose owners primarily depend on off-farm

income , and the small farms in between . The smallfarms

can be further divided into those who are wealthy, have ad

equate nonfarm income, or generate a satisfactory net farm

income , and those who have limited resources and inade

quate incomes from all sources .

Nevertheless, it is this group of smalland medium -sized

farms which, if viable and efficient, could most effecttively

counter or at least moderate the trend toward concentration

in the farm sector, and assure the pluralism and diversity

necessary for a robust , competitive and more shock -resist

ant agriculture.There is also continuing concern about the beginning farmer

and the difficulty of entry into farming other than by inheri

tance or access to independent wealth . Finally , legislators

are increasingly pressed to provide loans to those farmers ,

whatever their size and wealth , who face losses because of

natural disasters or economic emergencies .

Large Farms. It has already been suggested that FmHA

has no compelling reason to provide loans to this group of

large farms , certainly not those with annual sales above

$ 200,000. They are efficient and yield incomes on invest

ment that are fully competitive . Their average assets and

net worth are quite high . These farms produce two-fifths of

our agricultural product sales and should be assured , as a

result of their success and prowess , fair and competitive ac

cess to funds through private lenders .

To minimize adverse impacts on resource use and land

prices , those in this group who apply for FmHA loans

should have to first provide credible evidence that credit

was not available from private sources . Then , the FmHA

loan should be subsidized as little as possible . If analysis

suggested that neither a subsidy nor special management

assistance is needed , but that the loan simply cannot be ob

tained from private sources because of the risk involved ,

then a guaranteed loan would reduce administrative costs

and free up limited staff to work with those most needing

help . There must be a reasonable likelihood , determined by

appropriate analyses, that the loan can be repaid and that

the firm can eventually be graduated to private credit.

Some farms in this category could require both short - term

production credit and loans to acquire additional land or

capital resources . The conditions suggested above imply

substantial FmHA staff involvement in each loan .

Rural Farm Residences. This group of farms would not be a

productive group for public farm lending to target . With

sales under $ 5,000 annually, they have little prospect of

generating farm incomes adequate to support a family . They

generally have nonfarm incomes above the national aver

age for all families .

119



For those limited -resource farmers who need specialized

credit help or terms, the appropriateness of public credit as

sistance depends on the likelihood that they will success

fully graduate to private credit and eventually repay the pub

lic investment through taxes, more efficient use of

resources, and a contribution to economic vitality and com

petition in the farm sector. It is for this group of farmers and

for beginning farmers, more than any other, that social and

economic objectives of policy come face to face.

That process indicates coming increases in tenant farming

unless loans for beginning farmers could be arranged such

that repayment schedules are matched with income flow

that is , more of the amortization could be postponed to the

later years of the mortgage. This approach has its dangers.

Unless such loans are restricted to those unable to afford

early payments, who also intend to farm the land over a

long period of time, the loans would could increase the re

turns to the owner's equity in early years, enable him or her

to bid up the price of the land , hold it for a few years while

ownership costs are still low , and then sell it at an inflated

price when repayment costs begin to rise. Such a program

could thus worsen land - price inflation unless safeguards

were built into it. One possibility , which has been suggested

but not studied, concerns Government-assisted loans to be

ginning farmers who sell before repayment. It has been sug

gested that they would only receive a specifically limited

portion of the capital gains accrued to the land — the rest

would be returned to the Treasury.

Beginning Farmers. The issue of assistance to beginning

farmers is a difficult one. If more people desire to begin

farming than there are systemwide opportunities for viable

and efficient units, the criteria for selection among the

would -be borrowers might be difficult to determine. Not all

beginning farmers need public assistance. Many are chil

dren or other relatives of farmers and can obtain family help

or work their way into the farm operation gradually. Others

have financial resources from other sources . Still others be

gin as renters or tenants, with little real -estate investment

required.

The complexity of trying to assist beginning farmers can be

illustrated with the problem created by inflation in land

prices. Several economists have shown rather convincingly

that the high land prices of recent years are quite rational.

In other words, in terms of long -term returns to investment

from farming and from land-value appreciation, land is a

good buy even at today's high prices. But studies have also

shown that, if that land were purchased with borrowed

funds, the income flow from farming will not cover principal

and interest payments during the early years of the loan .

This is especially true wherethe farmer must draw his own

livelihood from those earnings. A USDA study of irrigated

lands in the western Federal irrigation districts showed that

irrigated land purchased at today's prices would generate

returns adequate to begin to cover amortization costs some

where between the 10th and 15th year of a 30- or 40 -year

mortgage. Land has been characterized as a " growth stock "

that might be an excellent long-term investment, but one

could not expect to pay for it from the earnings in early

years.

FmHA assistance for beginning farmers may be justified to

slow the increasing concentration of land in the hands of

those already wealthy or controlling land resources . As sug

gested in the previous paragraph, the loans should be re

stricted to those who are unable to afford early payments

and are likely to farm the land over a long period of time.

Interest-rate subsidies should be minimized and the loans

limited strictly to those who cannot get credit elsewhere. Be

cause of the seriousness of the land -price inflation problem ,

FmHA might better assist new farmers by encouraging them

to begin by renting, rather than buying land. This would re

duce credit needs to production items and permit the new

farmer to achieve more quickly the size needed for reasona

ble efficiency.

This poses a dilemma : only those who inherit land or those

who can cover payments from other sources of income can

begin farming as owner-operators. A " selecting out ” proc

ess, strengthened by the impacts of the tax laws on those

of different incomesand income sources, chooses which in

dividuals and firms can outbid others for land and thereby

further bid up land values . Not surprisingly, the selection

process tends to favor those with high incomes, including

operators of large farms with high equities in land they al

ready own . In fact, existing farmers buy about two -thirds of

the land sold each year; they are the primary entrepreneurs

of increased agricultural concentration .

Emergency Cases: Providing public credit to preserve the

normally healthy, moderate -sized farm operated by some

one temporarily caught in adverse conditions, natural or

economic , could be consistent with the long -term goals of

agricultural policy. An analysis of present trends suggest

that about two - thirds of the land sold each year is bought by

operating farmers and consolidated into existing farm units .

This is the primary source of increasing concentration in the

farm sector. If the farms that are normally healthy but tem

porarily in trouble were allowed to go out of business, it

would not be unreasonable to assume that some of them

will be consolidated into other existing units . Therefore, as

suring that such farms obtain funds needed to stay viable

would be consistent with the goals of efficiency, preserving

a pluralistic agriculture for resiliency and future flexibility,

providing economic opportunity for more people, and ulti

mate food security .
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Characteristics of FmHA Borrowers

Who is now served by FmHA's farmer -loan programs?

As discussed earlier, there are some offsetting structural

consequences arising from the shifting of certain kinds and

degrees of risk to the public sector. This problem could be

minimized by reducing the subsidy as much as possible ,

thus reducing the attractiveness of the emergency credit as

simply a source of cheap funds.

If , instead of a moderate -sized family farm , the farm in tem

porary trouble were very large, it is not clear that the same

arguments for public credit assistance hold. If the farm were

much larger than necessary for achieving efficiencies, and if

the odds favored some or all of the land being sold in

smaller tracts to new farmers or moderate - sized existing

farmers, then there would be no particular public interest in

" saving " the larger farm .

A recent study of these borrowers suggests that , in 1979 ,

the farm -operating and farm -ownership loans were heavily

directed toward younger farmers and those with small net

worths and low incomes . More than 68 percent of the

money loaned in the farm -ownership program that year

went to farmers with less than $ 12,000 in net cash income

and less than $ 120,000 in net worth . Over 74 percent of the

farm -operating loan money went to farmers in the same cat

egory. In the same year, 50 percent of the money loaned in

each of these programs went to persons under the age of

30.(Table 29 )

Also as discussed earlier, the availability of FmHA emer

gency loans represents a shifting of risks — from farmers to

the public. Because of the subsidies involved in the pro

gram , there are undesirable structural consequences. If

there were no subsidies involved, economic theory holds,

the reduced uncertainty resulting from the availability of

emergency loans could actually lead to more efficient use of

resources .

However, the economic -emergency loans were distributed a

bit differently. These borrowers tended to have low incomes

(presumably, that is what put them in an "emergency " situa

tion) but more than one - third of the money loaned in 1979

went to farmers with more than $ 500,000 in assets . Farms

with gross sales of over $ 40,000 represent one- fifth of all

farms but received over two - thirds of the money loaned un

der the emergency program in 1979 .

Consequently, an actuarially sound emergency insurance

program , or an emergency loan program with a premium

charged above market interest rates to compensate for the

additional risk and costs, would achieve the emergency -pro

tection objective without the structural distortions caused by

subsidies .

The data suggest that FmHA's farm -operating and farm

ownership loan programs basically serve the smaller farms.

The data do not reveal the complete economic conditions of

the borrowers, how they have changed over time , or how

the loans affected the organization , management, and effi

ciency of the borrowers 'farms . There are also no data on

the characteristics of those refused credit by FmHA.

In summary, the criteria developed in the light of research

on probable financial conditions and credit needs of farm

ers, as well as new research on the consequences of past

credit policies, especially subsidized credit, suggest that the

future health , diversity and resiliency of production agricul

ture would be best served if FmHA's farm lending activities

were focused on those borrowers who :

• Truly cannot obtain credit elsewhere,

• Have smalland moderate -sized farms with limited fi

nancial and farming resources or are temporarily in

trouble because of economic or natural disasters,

and

• Seek to finance sound activities with a reasonable

expectation of eventual graduation to private credit.

Implications for Future

FMHA Farm -Lending Priorities

The preceding analysis suggests that Farmers Home has a

legitimate role consistent with the goals of an efficient agri

culture and slowing trends toward concentration of eco

nomic power in the farm sector. Adjustments in the direction

of that role would require:

• Substantial redirection of staff toward providing su

pervised credit to limited -resource farms , including

coordinating their assistance with other agricultural

experts and agencies around them .

• Shifting more credit to loan guarantees and eliminat

ing interest -rate subsidies wherever possible. This

would free staff to work with limited-resource farms,

reduce inflationary pressures on land prices and re

duce over-use of artificially cheap capital .

• Providing no funds for farms larger than the size nec

essary to be reasonably efficient, a category that

probably includes most farms with sales over $100,

000 (in 1980 prices ). Economic analyses reveal nei

ther gains in economic efficiency to farmers nor

lower food costs for consumers from making subsi

dized loans to the larger farms.
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Table 29 : Percent of program money loaned to various net worth -net farm income categories of FmHA Borrowers, by

farmer program , 1979

Net Worth

Program /Income

Less than $ 120,000 More than $ 120,000 Total

(Percent)

Operating loans

Less than $ 12,000 74.4 4.3 78.7

More than $ 12,000 17.5 4.0 21.5

Total 91.9 8.3 100.2*

Farm Ownership

Less than $ 12,000 68.1 4.9 73.0

More than $ 12,000 19.7 6.5 26.2

Total 87.8 11.4 99.2 *

Soil and Water

Less than $ 12,000
38.1 15.2 53.3

More than $ 12,000 19.9 26.1 46.5

Total
58.0 41.8 99.8*

Economic Emergency

Less than $ 12,000
29.6 22.1

51.7

More than $ 12,000 20.4 27.6 48.0

Total 50.0 49.7 99.7*

Net Worth

Program /Income

Less than $ 300,000 TotalMore than $ 300,000

(Percent)

89.7

9.6

.6

.3

.9

90.3

9.9

100.2*99.3

86.5

11.7

98.2

.7

.4

1.1

87.2

12.1

99.3*

Operating loans

Less than $ 22,000

More than $ 22,000

Total

Farm Ownership

Less than $ 22,000

More than $ 22,000

Total

Soil and Water

Less than $ 22,000

More than $ 22,000

Total

Economic Emergency

Less than $ 22,000

More than $ 22,000

Total

* Totals may not equal 100 percent due to rounding.

65.1

21.3

86.4

5.4

7.7

13.1

70.5

29.0

99.5*

57.0

22.0

79.0

10.4

10.3

20.7

67.4

32.3

99.7*
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• Elimination of subsidized emergency credit. There

could be enhancement of economic efficiency if un

certainty related to natural and economic emergen

cies were reduced. That reduced uncertainty could

be provided by actuarially sound emergency insur

ance or unsubsidized loans ; that would reduce the

undesirable structural consequences of such emer

gency programs.

• Limiting credit for beginning farmers to those seeking

to finance operations no larger than necessary to be

viable and efficient, and instituting a rigorous pro

gram of graduation to the private market for these

loans.

• Improving the rigor and credibility of procedures for

verifying that potential borrowers could not obtain

credit elsewhere .

Examination of the type of borrowers who would not be

served by private credit markets suggest that some with lim

ited resources have potential for being efficient and viable

and that assisting them over temporary adverse conditions

could possibly contribute to longer -term efficiency and

strength in the farm sector. Assistance to others must be

justified on the basis of achieving other societal goals or

minimizing long -term social cost. There appears to be little

economic rationale for providing public credit to farms larger

than the minimum sizes needed for reasonable efficiency.

The subsidies could be better spent helping small farmers,

minorities and others increase their stake in society by gain

ing access to the land .

Summary: Credit Policies

and the Structure of Agriculture

In general, the private money markets and institutions (in

cluding the Farm Credit System Banks) serve agriculture

well. Studies conducted and reviewed as a part of this proj

ect indicated, however, that the " tilt " is perhaps toward pro

viding more credit funds to agriculture than a purely and

perfectly competitive market would suggest. This might con

tribute to wasted resources, inflation in land values, and fur

ther concentration of production and land -ownership in agri

culture into fewer hands.

Public credit policies which appear to be consistent with the

several goals of food and agricultural policy include:

• Assuring that agriculture has competitive access to

private capital markets at competitive rates. This in

cludes, on the supply side , assuring that financial

rules and regulations are such that agriculture has a

fair access to the markets, and on the demand side ,

assuring that economic conditions and institutions in

agriculture do not reduce agriculture's ability to com

pete in the capital markets .

• Augmenting the workings of private markets to pro

vide direct loans, insured loans and guaranteed

loans either to those who would not otherwise be

able to compete for funds but, if funded, would con

tribute to achieving the goals of agricultural policy or

to situations whereby ultimate social costs would be

minimized through the use of such funds.

• Reducing the growing dependence of farmers on

emergency credit. Efficiency and structural goals

would be better served by shifting farmers to an ac

tuarially sound disaster - insurance program .

• Refocusing the programs and priorities of the Farm

ers Home Administration more toward those in agri

culture who meet credible tests of need and who, if

helped, can expect to ultimately contribute to im

proved performance of the farm sector.

Some other imperfections in private money markets include

the problems of small banks in getting competitive access to

funds and limits on loan size. This reduces the funds avail

able to farmers where alternative lenders are not available

and reduces the viability of small banks as lenders to agri

culture. It also contributes to a decline in the role of small

independent banks as community institutions and detracts

from the viability of rural communities and small towns .

Public lending programs imply an element of subsidy and

thus sharing the risk between farmers and the general pub

lic . An implication for structure is that farmers tend to be

have as though risk were reduced or even removed, make

less -efficient use of resources in the short run , and bid up

values of land and other assets. The inflation in land prices

makes land an attractive investment, leading to further bid

ding up of land prices. This attracts exploitation of the tax

laws to shift current income, taxable at high rates, into the

category of capital gains, taxed at a lower rate. High land

values, compared to current income flows from that land ,

mean that only those having other income, including exist

ing farmers with excess incomes, can afford the amortiza

tion costs of newly purchased land . Thus, efforts to shift

risks via subsidized credit have adverse structural impacts

on the farming sector.
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Footnotes

1. The Federal Land Banks (one for each Farm Credit System Dis

trict plus local offices) were first established in 1916 to provide

farmers with funds to purchase land and to permit them to borrow

against the value of their real estate for other purposes. The Fed

eral Land Banks (FLB's) are now the dominant real-estate lenders

in agriculture. In the 1920's, the Federal Intermediate Credit

Banks (FICB's) were chartered to channel loan funds from central

money markets to local Production Credit Associations (PCA's)

which, in turn , provide short -term and intermediate -term produc

tion loans to farmers. The Banks for Cooperatives (BC's) com

pleted the Farm Credit System and were set up to finance farm

ers' cooperatives. The FCS banks were initially funded with

Federal funds, but those funds have long since been repaid . The

banks now operate much like private lenders and credit unions,

except that they have unlimited access to funds and serve only

producers and their cooperatives.

2. Hughes, Dean W. , Stephen Gabriel, et. al., Financing the Farm

Sector in the 1980's : Aggregate Needs and the Roles of Public

and Private Institutions, draft report prepared for the Structure of

Agriculture Project, Office of the Secretary , U.S. Department of

Agriculture, Washington, D.C. , December 1980.

3. The Small Business Administration , an independent Federal

agency, is designed to provide credit to small businesses unable

to obtain credit in the private sector. It has authority to provide

direct and guaranteed loans to farm firms with gross annual re

ceipts under $1 million . The loans generally contain a subsidy

either in the form of below -market interest rates or in lenient

terms of repayment. SBA's role has been and will likely continue

to be relatively small as an agricultural lender . On January 1 ,

1981 , SBA is expected to hold about 1 percent of total farm debt

outstanding. In addition, the Congress recently imposed a require

ment that farmers attempt to obtain an FmHA emergency -disaster

loan before applying for an SBA disaster loan , the SBA program

which accounts for most of its loans to farmers .

4. The lending activity of the CCC is important but is secondary to

the objectives of the stabilization programs. That probably should

continue to be the case so as to not compromise the flexibility

needed to achieve fundamental program objectives. Nevertheless,

for farmers who use the loan and reserve programs, the nonre

course loans are an important source of funding . The CCC also

provides loan funds for farm commodity storage and drying facili

ties. CCC had $ 4.5 billion in outstanding debt with farmers on

January 1 , 1980, accounting for 3 percent of all farm debt. CCC

debt for the most part substitutes for debt by other lenders (as

opposed to FmHA loans , which are supposed to supplement pri

vate lending to farmers ).
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CHAPTER 9 PUBLIC RESEARCH AND

EXTENSION POLICY
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Technological change is a pervasive and persistent theme

in the evolving structure of agriculture. The development

and adoption of new technology can and does have a revo

lutionary effect on the economy and society, radically alter

ing expectations, relationships, values , and lifestyles.

Technological change is almost never neutral. It frequently

provides an advantage to those who seek or can readily

adapt to change ; at the same time, it usually puts some at a

disadvantage , those who did not or could not readily adapt

to change.

Viewing new technology as a major influence in structural

change , and public research and extension as a major

source of new technology, two sets of interrelated questions

emerge as fundamental to the structure of agriculture:

• What problem areas and clientele interests are to be

addressed by agricultural research and extension ?

What priorities are to be placed on them in order to

best serve the long -term goals the public as a whole

establishes for food and agriculture ?

• How can our agricultural research and extension ac

tivities best be organized, coordinated, and funded in

order to address effectively and efficiently this

agenda of critical problems and needs ?It is clear from even a cursory review of the history of U.S.

agriculture that the development and application of new

technology has significantly affected the structure of farm

ing. Before 1925 , for example , increases in agricultural pro

duction were largely a function of an increasing total amount

of acreage used . Then came advances in technology and

risk -reducing farm policies encouraged rapid adoption of

that new technology. These changes greatly increased the

production capacity of agriculture on a given land base .

The issues are many and complex. They reflect an increas

ing awareness of the impacts , both beneficial and adverse ,

of technology. They also reflect the demands of an increas

ingly pluralistic clientele ( including farm laborers , con

sumers , small and limited -resource farmers, environmental

ists , and nonfarm rural residents) that their interests be

given greater attention in agricultural research, teaching,

and extension programs.

The new technology was oriented to relatively inexpensive

chemicals, petroleum and capital . A major effect was that it

sharply reduced the labor requirements of farming. Later,

when surpluses became burdensome, trying to curtail pro

duction by focusing on acreage, while technological devel

opment continued, was often a frustrated effort.

Those concerns and their implications for research, exten

sion , and the structure of agriculture are noted below in

terms of some of the major problem areas.

The extent to which new technology generated, made possi

ble , or simply reinforced structural changes initiated by other

factors is discussed in other parts of this report. This chap

ter focuses on what we have learned about ways structural

change is affected by technology and considerations rele

vant to the future research agenda, in the context of public

policy for agriculture.

Rising World Demand

The economic environment detailed in Part I suggests that

even with significant increases in productivity in regions of

the world not now self-sufficient, demand for U.S. exports is

expected to continue to rise rapidly . The manner in which

the United States meets some or all of this demand will im

portantly affect the structure of American and possibly

global agriculture. With science and technology undoubtedly

playing a major role in meeting this demand, research and

education may now be more important than ever. But the

research and educational institutions face new constraints

and considerations that appeared less important in the past.

Public Research and Extension

As Sources of New Technology

New technology most often is the result of new understand

ing , new knowledge that offers up different ways of doing

things. Scientific and technological change are looked to by

society to improve life for all .

First, rising costs of productive inputs mean that continuing

to develop technologies built on intensive use of energy, pe

troleum -based chemicals , and capital will become increas

ingly unattractive economically. These are also the technol

ogies which have contributed most to farm specialization

and concentration and to environmental degradation.

The cooperative system of agricultural research and exten

sion of that research into practical fields of application , as

carried out by the Department of Agriculture and the land

grant colleges, is one of the oldest farm -related activities of

the Government. It was founded on the belief that the appli

cation of scientific methods to the problems of agriculture

would enhance the welfare of rural Americans and improve

the food supply for all citizens .

At the same time, with most of the good land now in pro

duction , we have lost the flexibility we once had to shift to

more land -extensive technologies in lieu of the capital- and

energy-intensive technologies. Moreover, the past emphasis

on labor-saving technology may be less appropriate , as

other resources become scarcer and more expensive rela

tive to labor.
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These developments imply that major shifts are needed in

publicly supported research to develop farm production

technologies that are more energy- and capital- efficient,

more compatible with the environmental stress of a fully

used land base , and more beneficial to farms of all sizes .

In addition , innovative and adequately financed medium- to

large -sized farmers have readily taken advantage of new

technology (such as new seed varieties) and extension in

formation that was necessarily size -biased. This increased

their competitive advantages and contributed to their

growth , at the expense of smaller or less innovative

producers.Increasing U.S. farm productivity through technology and

practices that are less energy- and chemical-intensive will

also reduce pressure on limited global production resources

and reduce domestic vulnerability to rising energy costs and

disruptions in supply. And, these objectives would be fur

thered by research and extension efforts to address technol

ogies appropriate to the resources and needs of those not

now self-sufficient in food production.

Research and extension programs have been generally tar

geted towards these larger - scale, innovative producers, rea

soning that the demonstrated benefits would trickle down to

the smaller farmers. This strategy lies behind much of the

successful contribution to technological and productivity ad

vancement for which research and extension programs

have been widely praised. But it also lies behind the corre

sponding lack of attention to other social and technical prob

lems for which they have been increasingly criticized .

Agricultural Production Capacity

and Efficiency

Our current capability to provide an expanding supply of ag

ricultural products is attributed to the development and use

of cost-reducing or production -enhancing technology and

the expanded use of readily available cropland .

The most common cost-reducing, efficiency-increasing tech

nologies have been geared in large part to the substitution

of cheaper inputs (petrochemicals and energy, capital, et

cetera ) for more scarce or relatively more expensive inputs

(labor, for example) . A result has been a contribution to

both the increasing concentration of farm production on

fewer and larger farms and the displacement of farm labor.

This strategy now needs to be reexamined in the light of

current and prospective conditions. Many farms are now so

large that further expansion in size may yield little benefit in

improved efficiency ( reduced unit production costs), or add

little to an individual producer's net income. Additionally ,

continued concentration of production capacity may inhibit

the flexibility needed to respond to changing needs and

situations .

The movement of labor and other resources from farming to

the production of other goods and services has contributed

to national economic growth and development. But signifi

cant social costs also resulted — some displaced people had

difficulty finding new work , and rural communities suffered

from declining population before adapting to the changes in

the local, regional,and national economy. Some of these

problems continue, although declines in the agricultural la

bor force slowed dramatically in the past decade, and use

of labor in farm production appears to be stable now .

Reassessment of research and education programs is also

necessary to respond to emerging resource pressures. This

includes assessment of the technological adjustments re

quired to reduce production costs and reduce dependence

on scarce nonrenewable resources , reassessment of the full

consequences and potential payoffs from relatively greater

attention to the needs of smaller farms , and a willingness to

explore the long -run potential for unconventional production

practices. All of these potential adjustments have clear

structural implications.

Natural Resources

and Environmental Concerns

Closely related to maintaining our production capacity and

efficiency is the growing recognition of the constraints on

natural resources as production inputs and the quality of the

environment.

Expansion of farm size has been an important aspect of the

past gains in production efficiency. Economies of size , fos

teredin part by the development of new size -biased tech

nology (for example, the development of large machinery

and other capital-intensive tools and practices) have allowed

farmers to reduce unit production costs by expanding farm

size . Other research has removed some of the biological,

technical, and managerial constraints on large -scale, spec

ialized production . For example, the development of im

proved poultry disease -control techniques helped remove a

significant barrier to large -scale production of broilers and

turkeys.

Natural -resource and environmental problems have become

increasingly important as increased demands for food and

fiber production have coupled with growing, competing de

mands for other uses of water, forests , and other natural re

sources to intensify total demand on the resources and the

environment . Excessive erosion of soilfrom fragile lands

pressed into intensive production , dwindling water supplies

in some regions, water pollution, and other environmental

and health hazards from past and current production prac

tices have become increasingly evident.
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" It is amazing how much can be accomplished in a contro

versial area if one does not acknowledge what he is doing!

Environmental problems, concerns about the safety and

quality of our food supply, and related issues have in

creased the public demand for regulation . Today , inade

quate knowledge of environmental and health hazards and

of the impacts of pesticides, food additives, and other pro

duction and processing practices restrict and complicate

Government's ability to guarantee public health and safety.

Continuing failure to find technological and educational solu

tions to these problems will almost certainly increase de

mand for added regulation .

The aspects of those concerns on which research and ex

tension focus and the manner in which they are treated can

have significant impact on the structure of agriculture. For

example, concentration on the problems of preserving natu

ral-resource inputs (for example , development of new soil

conserving production practices) might affect farm size and

machinery design. Furthermore, development and wide

adoption of economical conservation practices by farmers

would lessen the need for public assistance or regulatory

programs to deal with soil erosion and related programs.

"But evidence has come before us that the land - grant col

lege system , whatever its intent, whether real or professed

or both , has served to speed the trend toward an industrial

ized agriculture. It simply has not been possible to make

such great advances in efficiency as have occurred without

having profound effect on the structure of agriculture. ...

The Extension Service, with its advice that a farmer should

have a business 'big enough to be efficient,' undoubtedly

speeded up the process of farm consolidation and reduced

the number of farms. In the classroom , emphasis on mod

ern management helped put the traditional family farm into

a state of total eclipse . "

Don Paarlberg, " The Land Grant Colleges and the Struc

ture Issue," May 23, 1980, draft.

Conversely, concentration on problems of maintaining cur

rent or increased levels and current types of inputs might

eventually lead to increases in resource costs, affecting cur

rent and future production capacity. For example, significant

shifts in regional production patterns will be likely unless

major advances in water -conservation practices are devel

oped and implemented in areas with limited water supplies ,

increasing competition for water use , and rising energy

costs for pumping irrigation water .

Increasing economic concentration in marketing, processing

and distribution industries - facilitated by new technology

raises concerns about the adverse effects of monopolistic

power on both consumers and producers. Further, many

firms in these industries now have significant capacity and

incentives to conduct the research , development , and inno

vation needed to address the most pressing inefficiencies.

However, this may lead to further concentration as these

firms gain further competitive advantages. The need is for

technologies and systems that can reduce costs and im

prove efficiency, while contributing to the maintenance of

fuller competition in the nonfarm agribusiness sector.

Marketing, Processing, Distribution,

and Consumption of Agricultural Products

The off- farm segments of the food and agricultural system

have grown in significance with increasing functional spe

cialization and demands for marketing services. These

trends, combined with substantial supply cost increases (for

labor, energy, et cetera ) have resulted in the processing

and -distribution sector's accounting for a substantially larger

portion of the consumer food dollar than the farm sector

does . Food and fiber prices are thus increasingly dependent

on improved productivity and efficiency in the nonfarm

sector.

Technological advances have also increased concentration

of economic activity and power in the marketing sector. Ver

tical integration and coordination and contract growing to

meet processor or retailer specifications have significantly

altered the organization of farm production in some com

modities and regions and have reduced market outlets of

small farms.

Changing technology and increased processing of raw food

commodities are increasing concerns about the nutritional

quality and safety of our food. For the most part, these con

cerns have not been dealt with by publicly funded research

and extension programs as extensively as farm -production

problems and concerns . However, changes in these areas

have major significance for the structure and performance of

the food and agriculture system , and an increasing propor

tion of the public is making it clear that exclusive emphasis

on relatively low -cost delivery of any product, handled in

any manner, is no longer acceptable .

129



Addressing Long -term Pressures

and Short-term Problems

The time horizons for research and extension planning and

funding potentially affect the structure of agriculture as

much as the substance of the research.

Some of the emerging concerns about our food and agricul

tural system documented in this report can arguably be at

tributed to past inadequate assessments of longrun and

system -wide implications of our research and extension poli

cies. This points out the consequences of allowing policies

to be set entirely on the basis of short -term , narrowly fo

cused problems.Generally, the more fundamental concerns of agricultural

science, those with the most potential to alter the structure

of agriculture, require years of work and long planning and

funding horizons. Examples include nitrogen -fixation re

search, which could alter producers' chemical use and de

pendency, and now -emerging germplasm techniques, which

may revolutionize the food -production industry over time.

Organization, Funding and

Administration of Agricultural Science

Clearly, agricultural research and extension, by developing

and disseminating new technology, have significant influ

ence on the structure of agriculture. The questions of future

relevance here are, how, by whom, and for what interests

will decisions be made by publicly supported agricultural sci

ence institutions in determining how they will address the

array of problems facing agriculture ?

There are indications that, because of our emphasis on en

ergy- and chemical-intensive practices while such resources

are dwindling, we eventually must face fundamental read

justments in agriculture. These are problems that may re

quire , in response, fundamentally different practices and

technologies that can be achieved only by investment in

long -term research .

Because the influence of technology is so significant, it is

important to examine and consider the organization and

administration of the research and extension system.

At the same time as these demands exert increasing pres

sure on our capacity to produce and as production and dis

tribution become increasingly specialized, the resulting vul

nerability to short - term fluctuations in input prices, to the

weather, and to other factors may generate increasingly se

rious short -term problems. These include significant fluctua

tions in the availability, quality and price of food, and in eco

nomic returns to producers, with attendant consequences in

all directions.

Both the public and the private sectors conduct substantial

food and agricultural research and education . Demarcation

of appropriate or even expected responsibilities has not al

ways been clear. However, there has been a traditional ex

pectation that work for which the private sector lacks the ca

pacity or incentive to adequately address, and which is in

the public interest, is an appropriate focus of publicly funded

work .

The capability of the food and agricultural system to adjust

rapidly and efficiently to changing conditions is a growing

concern . This capability is partially determined by our ability

and willingness to anticipate and confront changing condi

tions in the long term . Successful long-term basic research

providing new breakthroughs will be of major importance, as

will the responsiveness of the extension system in providing

assistance and services to changing and varied clients .

Agriculture has enjoyed close collaboration between the

public and private science communities, which suggests that

expansion or contraction of publicly funded work in some

areas will affect private investment . The reverse should also

be true . Public science planners need improved understand

ing of private sector science plans and investments to en

sure the most efficient and effective use of all science funds

and research capacity .

A major problem for agricultural research and education is

to develop appropriate planning for sustained efforts to meet

long-term needs and to allocate resources sufficient to sup

port those efforts, while retaining the flexibility to respond to

urgent short-term problems. This will require more careful

assessment of long-term priorities , anticipation of short-term

problems, and better - coordinated determination of overall

priorities.

Federal in -house research programs and directed funding

provide a centrally planned and coordinated means to ad

dress critical national needs. However, the food and agricul

tural sciences are so broad that such programs are by no

means confined to USDA. Numerous oversight and review

groups have pointed out that improvements are needed in

the coordination , planning, and management of agricultural

science programs at the Federal level. There is now no

good way to be sure that centrally directed Federal pro

grams avoid duplication and consistently give priority to na

tional needs that other public or private institutions cannot

or will not address. As one result, the Federal system lacks

coordinated analysis of and planned influence on national

agricultural structure .
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The cooperative research and extension system for agricul

ture is unique in the United States. The Federal government

provides continuing, largely undirected support to the land

grant colleges for research and extension activities. The

system is organized as a cooperatively funded partnership .

Because Federal funding has been almost totally undi

rected, the system has gradually evolved a highly decentral

ized planning and decision structure, which has allowed and

encouraged research and extension workers to give highest

priority to the immediate needs of local agricultural interests .

If the research and extension system is to consider current

structural concerns and the longer-term structural conse

quences of what it does , new and more effective means of

stating and negotiating the often disparate interests and ob

jectives of the many legitimate constituencies of the food

system are imperative.

While this orientation toward local problem-solving has been

one of the major reasons for past successes in addressing

commercial food and agricultural problems , it has also been

a factor in inhibiting the redirection of research and exten

sion work toward longer- term , fundamental problems, and

toward nontraditional problems or client groups . That is , as

long as the local orientation dominates " cooperative ” deci

sionmaking, there will be a tendency to emphasize research

and extension that will reinforce current structure or struc

tural trends .
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No one could realistically argue for complete centralization

of planning and decisionmaking in agricultural science . The

potential for misdirection and inefficiency in such a system

is readily apparent in international examples . However,a to

tally decentralized planning and decision system holds

equivalent, if substantively different, potential problems.

The need is to improve planning and decisionmaking mech

anisms so a more balanced approach , with more efficient

and effective capacity to mobilize research and extension

for the changing problems of the future , can be developed.

The Future

At the very least, a major review of planning and decision

making practices in the realm of publicly supported agricul

tural science seems called for by the new realities we face.

Such a review should reconsider the logic of a cooperative

system . " Cooperative" does not imply that it is necessary

for all partners to hold identical aims-- in fact , it assumes

that they do not. The obvious variance in aims is clearly jus

tified in the case of Federal , State , and local interests and

needs. The tensions and complexities in such a mixed sys

tem make it difficult to reach consensual decisions on em

phasis . The logic of a cooperative system suggests that ,

rather than being primarily (and sometimes wholly ) locally

oriented, decisions should be reached by open negotiation

of the different interests and perspectives of all cooperating

partners.

131



CHAPTER 10 AGRICULTURAL LABOR

132



The history of hired agricultural labor presents one of the

most notable cases of conflict between market performance

and the expectations of its participants.

that, even though agriculture now is recognized as a field

requiring keen management skills , one of those skills - ac

quiring and managing labor — is seldom stressed when the

others are imparted.

Labor is an important resource in agricultural production , the

one that makes all the others work. Modern industrialized

agriculture is increasingly looking to hired workers to meet

its labor needs, yet the current farm -labor market structure

and environment is not satisfactorily meeting the needs of

farmworkers, employers, or the larger society .

The Federal Government has mounted numerous programs

to treat specific farm - labor problems. These attempts to as

sist have been largely ineffective in the past . They have

most frequently been ad hoc, treating symptoms rather than

causes. Many of these programs have contained reasona

ble components of an overall farm - labor strategy, but essen

tial parts of such a strategy have been omitted.
For many of the nearly three million people employed by

farmers, the farm -labor market frequently fails to provide

stable employment opportunities with reasonable levels of

earnings and the working conditions they seek .

Farm Labor Use

Most of the Nation's farmwork is performed by farm families.

However, the role of hired labor is becoming more important

to the agricultural industry and to the Nation each year.By virtually any objective economic measure , farmworkers

as an occupational group fall below minimally acceptable la

bor-force standards. The mechanisms for providing labor

market information and the requisite skills to qualify workers

for jobs on technologically advanced farms likewise are not

performing satisfactorily.

Even as the number of farms has decreased, the proportion

of farmwork being performed by hired workers has been

growing steadily . Advancing agricultural technology is in

creasingly dependent upon this work force's possessing so

phisticated technical skills .

At the same time , many farm employers are having difficulty

hiring adequate numbers of sufficiently productive workers

to produce competitively in domestic and world markets .

• Nearly three million people do hired farmwork some

time during the year.

Hired labor is a critically important input to many farmers .

While hired labor costs average only eight percent of farm

production expenses across all farms, they comprise one

quarter to more than one- third of production expenses on

vegetable, fruit, and horticultural specialty farms.

There are nearly as many hired farmworkers as there are

farm operators and unpaid members of their families who

work on farms. Employment of hired agricultural workers

currently is relatively stable. The long -term decline over pre

vious decades apparently ended in the seventies ; there is

even some evidence of increasing employment in a few

regions.Many employers face an uncertain and unstable labor sup

ply , low productivity, rising wage levels and an uneven regu

latory environment. They, too, find labor -market information

and skill-upgrading mechanisms unsatisfactory .

• One- third of U.S. farms hire workers; employment is

concentrated on large farms and in certain regions

and commodities.

Society identifies much farmwork as socially undesirable

and farmworkers as a severely economically disadvantaged

group of laborers whose conditions , as individuals and as

an occupational group, tend to be self-perpetuating. The

public is concerned about lack of equity in farm -labor legis

lation and regulation, heavy reliance on foreign workers, the

problems of migratory workers, and other social ills related

to agricultural employment. At the same time , the public is

also concerned about the health of the agricultural industry

and the availability and cost of agricultural products. It is

concerned that those who are able to work seek the avail

able jobs before relying on public assistance .

Two percent of the Nation's largest farms incur more than

one-third of the total hired - labor expense . However, many

small farms also hire labor. One in five farms with gross

sales of $ 40,000 or less employ hired labor, and they com

prise more than half of allfarms hiring labor. California,

Texas, and Florida together account for over one - third of all

hired -labor expenditures in the United States . Those three

and seven other States — Washington , North Carolina, New

York, Illinois, Pennsylvania, lowa, and Arkansas - account

for more than half of national farm - labor expenditures .

As a result, for example, mechanization to replace labor has

been publicly supported, but concerns have arisen over a

lack of attention to improving manual methods or retraining

workers in the new skills now needed . Also , some realize

Expenditures for hired and contract labor are almost equally

divided among agronomic crop farms , horticultural (vegeta

ble , fruit and nut farms, and nurseries) crop farms, and live

stock and general farms.
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The Work Force

The hired farm work force encompasses a wide range of

persons who vary greatly in their commitments to such

work . Table 30 summarizes the salient characteristics of

short-term seasonal, long-term seasonal, and year-round

workers .

The median age is about 23 years. Minority farmworkers

tend to be significantly older as a group than do white work

ers. Because of increased seasonal employment on cash

grain farms, especially in the Midwest, the trend in recent

years is toward a younger and whiter hired agricultural work

force .

• Most hired farmworkers, like most farmers, do not

depend on agriculture for their only income or

employment.

A particularly high incidence of the Nation's working poor

can be found among the men and women working for

wages on farms. They rank second only to domestic house

hold workers at the bottom of the national income scale.

About 60 percent of the hired farm work force are short

term seasonal workers who spend only a relatively brief

time during the year working in an agricultural job . A major

ity of these workers are not in the labor force most of the

year.

Households headed by a farmworker average only about

half the national mean income for all households having an

employed head.

Another 25 percent of hired farmworkers are long -term sea

sonal workers who have a commitment to and dependence

on agriculture. Nearly three- quarters of this group is in the

labor force most of the year, and roughly two -thirds work

exclusively in agriculture.

Various studies have suggested that farmworkers as an oc

cupational group suffer abnormally high illness and accident

rates and live in poorer quality housing than do other broad

occupational categories.

[Current national data are inadequate to provide policymak

ers with sufficient insight into or perspective on many impor

tant issues regarding agricultural labor. Many people who

do farm work cannot be identified withagriculture in stand

ard labor - force statistics, and the principal sources of spe

cialized statistics may be seriously undercounting the farm

worker population . Furthermore, national data obscure or

" average out " many regional and commodity patterns.

Finally , about 15 percent of hired farmworkers are employed

all year in agriculture. Some of these workers piece together

a sequence of seasonal jobs to obtain year-round work .

• Most hired farmworkers are young, local and white ,

but the hired farm work force is a very diverse group.

More than one-quarter of the hired farm work force is mem

bers of racial or ethnic minority groups; they tend to be

long-term seasonal workers.

Finally, it is likely that undocumented workers are largely

omitted from the statistics, although they are surely a signifi

cant component of the Nation's farm work force and a re

curring public -policy concern .

More than one- third are students ; they are primarily in the

short- term seasonal group.

More than three - quarters of all hired farmworkers are men

or boys.

Changing Work Relationships in Agriculture

The U.S. agricultural employment system is largely casual.

There is an absence of commitment among employers and

workers which would provide an assured work force of high

quality, on the one hand, and adequate farmworker employ

ment, livelihood, and living standards, on the other.Slightly more than a third are heads of households or sin

gle. The rest are spouses or other family members.

In recent years, however, changes have been taking place

which are resulting in a reassessment of the traditional

farm -labor management and market mechanisms.

Migrants comprise only about eight percent of the total farm

work force. In absolute numbers, there are only about half

as many as a decade ago. They are most heavily repre

sented among the long -term seasonal workers . Although

their numbers are small , they face unique problems not en

countered by persons commuting daily to seasonal agricul

tural jobs from established homes.

Educational levels among farmworkers are low, but part of

this is a result of the generally young age of this work force.

Less than half of all farmworkers who are 25 years of age

or older have completed high school, but more than half of

all farmworkers are under 25 years of age .
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Table 30 : Distribution of the hired farm work force : selected demographic and economic characteristics, by

duration of farm work , 1977

Selected

characteristics

Short-term

seasonal

(74 days

or less)

Long -term

seasonal

(75 - 249

days)

(Percent)

Permanent

(250 days

and over)

Race/ethnicity:

White

Hispanic

Black

77

8

15

62

16

22

69

12

19

71 82 93

729 18

3265

22

9

4

45

29

21

5

40

23

5

17

83

27

73

45

55

Sex :

Male

Female

Age:

Under 25

25-44

45-64

65 and older

Residence :

Farm

Nonfarm

Migratory status :

Nonmigratory

Migratory

Chief activity during the year :

Hired farm work

Student

Keeping house

Nonfarm work

Other

Number of persons (000)

Average days of all paid work

Average annual earnings ($) from all paid

work

93

7

91

9

94

6

3

48

12

23

14

55

20

5

9

11

87

9

NA

NA

4

1,723

93

617

183

391

317

2.185 4,193 6.563

Source: ESS/USDA.

NA = Not available.

135



A more mechanized, capitalized and highly technical agri

culture has resulted in requirements for skilled manpower

which often cannot be met in the existing farm work force.

Quite apart from the imperatives of mechanization , however,

there has been increased pressure from workers and in

creased realization among employers of the necessity of re

ducing instability and improving efficiency and economic re

turns to the agricultural employment system . Impetus for

change has also resulted from the application to agriculture

of employment, safety , health, and other general labor-force

regulatory standards.

One of the major obstacles to more widespread adoption of

progressive labor-management practices in agriculture is

lack of knowledge. Few agricultural employers are even

aware that options to the present casual labor market sys

tem exist. Even university graduates in farm management

rarely encounter courses in labor management. There are

few professional agricultural labor-management resources in

the public or private sector that farmers can turn to for

advice.

One result of these changes has been to create an environ

ment in which technical competence in managing labor is as

essential as technical competence in managing the farm's

financial and physical resources and purchased supplies.

In a few locales, where educational programs in modern

personnel management have been conducted and compe

tent assistance has been available , farmers 'responses

have been enthusiastic and the resulting benefits to farmers

and workers have been encouraging.

In widely scattered parts of the United States, innovative

persons and organizations in the agricultural community

have been exploring new solutions to the increasing prob

lems of providing agriculture's necessary manpower.

Another obstacle to more widespread adoption of progres

sive labor management is uneven enforcement of labor laws

and regulations. In some cases, current economic trends

are of themselves adequate incentives to adopt progressive

personnel policies. But in others the presence and enforce

ment of labor laws are a critical additional incentive. Some

employers have found that progressive labor-management

practices are competitive only when there is equitable and

consistent regulatory enforcement across all jurisdictions.

A small but apparently growing number of firms has been

experimenting with the adaptation to agriculture of ideas

and methods of modern industrial labor management - a

particularly logical development on farms that are industri

ally organized, with functions such as ownership, manage

ment, labor, and basic decision -making shared among per

sons who are not necessarily family . This has involved

recombining short-term jobs into longer employment se

quences, the creation of job ladders, skill and managerial

training, innovative renumeration and benefit packages, and

employee-relations programs.

At the present time, farm employers in many locales and

commodities face choices between labor-management sys

tems that stress large crews of very transient workers or a

reorganization of their own operations to accommodate la

bor-management systems stressing more stable and perma

nent employment patterns. The first approach results in a

continued demand for large numbers of low -skilled, low

earning seasonally employed workers. The second will likely

result in a reduced number of people doing agricultural work

and demands for higher skills among those that remain, but

it provides potential for more stable employment and higher

earnings.

In general, the result has been improved earnings and pro

ductivity, which has helped employers to attract and retain

better workers, and, in turn , has helped provide for employ

ers a more stable and productive labor supply. While fewer

workers were required, those jobs that remained were good

jobs.

Labor- stabilization measures can only be applied so far , of

course. While there is some evidence that both productivity

and wages for peak seasonal labor can be improved, it is

also obvious that the potential for converting seasonal agri

cultural jobs into long -term jobs has limits.

A Future Strategy

Programs to provide training in higher skills and good jobs

to intermittently employed workers are in direct conflict with

the labor-market strategies of agricultural employers who

depend on such low -skilled workers now . However, the un

skilled labor pool has not been a good source of the quality

labor that agricultural employers increasingly need.

Agricultural employment policy must be devoted to mecha

nisms for making agricultural employment competitive with

the other employment opportunities available to workers. It

clearly cannot be based upon policies aimed at maintaining

a labor force which is available only because it has no bet

ter alternatives.
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The challenge is to make these industries more competitive

in the labor market and the commodity market at the same

time.

Retaining workers in a more stable and competitive employ

ment pattern requires upgrading the quality of the work they

do . In addition to longer periods of employment and higher

earnings, this requires better working conditions, profes

sional and respectful relations between workers and em

ployers, advancement opportunities within their chosen oc

cupation, and the ability to enjoy health , housing , education ,

social status, and other benefits of community life on an

equitable basis with others in the labor force.

Raising incomes of agricultural workers will require sus

tained productivity increases if it is not to result in increased

production costs. Moving away from highly casual labor pat

terns toward more stable remunerative employment should

provide incentive to employers and workers to make invest

ments in acquiring skills that should itself enhance produc

tivity . More systemmatic labor management and progressive

labor relations should have the same effect.

However, it is likely that not all the added cost of making

farm employment competitive with other work will be offset

by improved labor productivity; some increases in agricul

tural products' prices will result. These same equity consid

erations have been faced in other industries, and it is an im

plicit principle of U.S. labor policy that substandard

employment practices cannot be justified by lower product

prices.
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The questions and issues regarding the structure of agricul

tural labor in the United States, as this summary review

clearly indicates, are thorny and complex. The immediate

question before the Department of Agriculture is less how to

resolve them all than it is , simply, how to get started on

them in some significant way.

A necessary first step, and perhaps the single most impor

tant step, is for the USDA to establish a positive departmen

tal policy to actively develop and protect workers in agricul

ture. This means , in effect, making the same commitment to

developing the potential of human resources that the De

partment has made to developing the potential of the physi

cal, financial, technological, and natural resources employed

in agriculture.

In implementing an agricultural human - resources policy, the

USDA should devote priority attention to the 15 percent of

the hired farm work force who are year-round workers and

the 25 percent of the work force who have a substantial

commitment to and dependence on agriculture for their live

lihood , but who are only seasonally employed.

Priority attention should also be given to those sectors of

the agricultural industry requiring particularly large amounts

of labor. In some of them , survival of the farm probably de

pends on being able to successfully meet their labor needs

within competitive production -cost ranges.
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The new equilibrium emerging in American agriculture , as

described in Part I of this report, has serious, far-reaching

implications both for the role trade plays in the farm sector

and the role our farm sector plays in the world agricultural

economy.

The positive effects of trade at that time far outweighed any

adverse effects of tying the domestic market directly to the

world market.

Many of our key trade policies and the complex of programs

linking our agriculture to the rest of the world were devel

oped in the 1950's and 1960's and suited to the needs of a

farm sector facing excess capacity, the resulting surpluses

at home , and a buyer's market abroad.

Realigning Agricultural Trade Policies

The economic conditions outlined in Part I for the 1980's

suggest that future trade policy and related program deci

sions will have to be made in a markedly different setting

one characterized by a distinct trend toward tightening sup

plies and complicated by increased year-to-year swings in

production

As our supplies of resources readily available to commit to

food production become visibly limited and the world market

shifts gradually toward a seller's market, our trade policies

and programs will have to be recast to suit fundamentally

different circumstances .

The role exports play in the farm sector and the cost of pro

ducing more for export, compared to other investments or

uses for the resources, increased dramatically with the ex

pansion of trade and the disappearance of excess capacity

in the 1970's .

Historical Perspective

The rationale underlying our existing international agricul

tural policies evolved immediately prior to and over the dec

ade following the Second World War. The majority of the

policies and programs designed and implemented early in

the postwar period reflected Depression -era concern with

excess production capacity and wartime experience with ex

ports as a means of easing , at least temporarily, price

dampening surpluses that were , among other things, a bur

den on the Federal budget.

Should the supply and demand forces outlined earlier ma

terialize - especially in light of political preferences for ex

panded trade to maintain incomes and reduce balance-of

payments deficits — trade will play an even more dominant

role in agriculture. The costs involved in producing more for

export will also increase .

Today, the United States is the dominant trader, supplying

roughly one-half the volume of products moving on the

world market and almost 10 percent of the rest of the

world's consumption. Over the eighties, the U.S. share of

world trade could rise to three- fifths, and our exports could

constitute as much as 13 percent of the world's food

consumption.

The surpluses were the most visible result of the imbal

ances in a farm sector with a far larger capacity to produce

than required by domestic demand for its products — and

with technological advances undermining even the best of

intentions to restrict annual production .

Given the magnitude of the capacity problem , postwar poli

cymakers concluded that producing food , feed , and fiber for

commercial export - even for concessional or subsidized ex

port under food -aid or export -credit programs — was as effi

cient a use of the resources as other uses competing for

them . Moreover, producing for export would measureably

benefit the Nation's balance of payments, farm income , and

Federal budget.

Exports in the volume likely in the 1980's will tend to have

high additional costs — both for farmers , in producing and

marketing the commodities, and in a broader social and

economic sense, in raising food prices , intensifying the use

of renewable and nonrenewable resources , and putting fur

ther stress on the environment. This further complicates the

trade -policy reassessment needed in the eighties.

A strong sense of this beneficial impact of agricultural ex

ports underlay our postwar policy stance favoring liberalized

world trade, particularly in grains and other products in

abundant supply in the United States.

For the economic future that appears highly likely , there will

be at least three key trade-policy areas which need reexam

ination . Policymakers will face the critical problems of :

• Fully integrating trade policy into domestic food and

agricultural policy.

• Realigning our international policies and programs to

maximize the return on our increased participation in what is

likely to be an increasingly unstable world market.

• Meeting our expanding international food - aid , food

reserve , and development-assistance responsibilities.

The international programs developed over the first 25

years of the postwar period included export promotion pro

grams to foster long -term growth in exports; food aid ; devel

opment assistance ; commercial credit programs, and , for

selected products such as wheat, export subsidy programs

designed , at least in part, to help dispose of the immediate

surpluses.
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Integrating Policies

The challenge of consciously integrating our trade policies

and broader food policies relates to the difficult task of ra

tionalizing conflicting objectives for resource use and con

servation , for food -price stability , and for curtailing inflation ,

as well as such subsidiary national economic purposes as

improving our balance of payments .

The food -aid programs of the last three decades served as

an outlet for surplus production, as a market -development

tool, and as a vehicle for aiding developing countries. The

wide fluctuations in aid flows over the postwar period to

date reflect changing emphases among these three sepa

rate goals and/or ability to commit resources toward their

achievement in a given year.

Until now, temporary shifts in demand from overseas , due

to weather -related developments or changes in others ' do

mestic policies, and fluctuations in production in the United

States forced policymakers to decide priorities among what

proved to be temporarily competing trade -policy and domes

tic agricultural-policy goals.

Over the 1980's , the need for surplus disposal and market

development is likely to decrease significantly ; the cost of

food aid is likely to increase substantially .

The production, population, and income trends noted at the

beginning of this report suggest, however, that food -aid

needs overseas will increase substantially .

These decisions involved temporary trade -offs between for

eign and domestic consumers without change in a seem

ingly permanent commitment to maximizing exports.

Consequently, as the poorer countries' food needs grow

possibly at a record rate — the United States is likely to once

again face difficult decisions on the basis of available sup

plies — honoring the commitment to meet those increasing

needs for aid at a time when commercial demand is high,

too.

The new equilibrium in resources, compared to demand for

commodities, will necessitate a fundamental re-evaluation ,

as the 1980's progress, of the level of exports that is good

for the economy as a whole — for the immediate future and

the rate of growth advisable over the longer run .

Maximum Returns from Expanded Exports

The question of maximizing returns on our increased partici

pation in the world market involves our basic trade-policy

stance and the day-to-day administration of trade programs.

Closely related to the question of food -aid responsibilities is

the issue of food reserves. If year-to-year variations in world

production increase and global productive capacity is used

closer to its maximum than in the 1970's, the need for re

serves will prove even greater than during that turbulent

decade.

As the United States becomes both the world's major and

residual food supplier , its vested interest in a reserve sys

tem will increase substantially — both as a means of meeting

commercial and concessional trade commitments and of in

sulating the domestic market from imported instability.

Do we continue to function largely as free traders, in a

largely protectionist world market , and allow foreign con

sumers open access to our supplies? Or do we weaken , or

possibly break , the links between the domestic market and

the increasingly unstable world market ? Do we modify ex

port-marketing strategies, possibly in favor of bilateral trade

arrangements or some form of export-marketing boards, to

ensure that the return on export sales covers the full cost of

producing and marketing agricultural products ?

Common to both the food -aid and reserves issues is the

United States' vested interest in — and its strong position to

insist on a more equitable sharing among nations of the

costs and benefits of world trade .

While export-promotion programs may appear initially to be

superfluous in the 1980's, their role might well expand if

they were to be focused on promoting products that mini

mize pressure on our resource base and food -price inflation

but maximize the value added to the product and the bene

fits for the farm sector and the general economy.

Finally comes the question of development assistance to

low-income countries, so that their ability to meet their own

food needs is strengthened in the decade. Food needs, par

ticularly in these countries, are expected to grow at a rate

beyond that which can be supplied by trade , even if that

were desirable . The United States must continue and accel

erate its commitment to assist these countries and to look

for ways to increase the effectiveness of that assistance.

International Responsibilities

The third area of concern centers on meeting our interna

tional responsibilities. These relate first and foremost to our

food -aid commitment to low-income countries , a commit

ment to ameliorating hunger in the world .
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Throughout this report, we have discussed the contempo

rary problems and issues of our agricultural and food sys

tem . We have attempted to illuminate those issues by pre

senting and discussing what we have learned over the

course of the Structure Project. Parts I and IIof this report

were largely developed from the work and technical exper

tise of the Department's Economics and Statistics Service

and several consultants. However, any judgments and pol

icy recommendations made on the basis of that work in this

report, and especially in this concluding chapter, are entirely

the responsibility of Secretary Bergland, other policy offi

cials, and the Structure Project staff.

At the same time, it has become increasingly evident that

the gains to the Nation that remain to be captured from the

continued shift to larger and larger farming operations have

become smaller over time . When the net losses to farming

communities associated with the continual decline in the

number of farm families are taken into account, we have

passed the point where any net gain to society can be

claimed from policies that encourage large farms to become

larger.

Further, there is no overall reason for public policy to en

courage farm growth and consolidation beyond the size

necessary to be efficient. Beyond this size , society has no

reason to encourage or subsidize growth , nothing to gain

either in terms of efficiency or lower food costs, and little to

gain in terms of ensuring adequate incomes for farmers.

General Conclusions

One of the clear lessons of this study is that the many indi

vidual forces affecting structure cannot be fully understood

and addressed without regard for their interactions with

other forces. Tax, credit, commodity, and development poli

cies, inflation , technology, and market forces, to name a

few, all interact in a kind of economic chemistry. The struc

tural products of that interaction vary in response to the

many factors with which they interact, including type and

size of farm , wealth of the individuals and firms, and general

economic and agricultural conditions. We cannot expect to

fully measure the singular impact of all these complex inter

actions. But policies that fail even to recognize that such in

teractions exist will , at best, be of limited effectiveness and ,

at worst, generate undesirable and perhaps irreversible ine

quities and structural changes.

As commodity prices increase in the future and land prices

further accelerate in value , the market will undoubtedly stim

ulate growth on its own . Policies that explicitly or uninten

tionally encourage this tendency are both inflationary and an

inefficient use of resources.

General Recommendations

It seems fairly certain that the future economic climate,

combined with a continuation of current policies and pro

grams , will continue and even accelerate the shift to large

and super-large farms. Therefore, unless present policies

and programs are changed so that they counter, instead of

reinforce and accelerate the trends towards ever -larger

farming operations, the result will be a few large farms con

trolling food production in only a few years.

Although we have been unable to precisely quantify the rel

ative importance of the many policies and programs that

have and continued to affect the structure of agriculture , the

hearings and subsequent studies provide conclusions that

can serve as the basis for informed judgments.

First, the present tax policies are having a significant effect

on farm structure on balance , they are biased toward the

larger farmers and wealthy investors.

This does not mean that present policies and the programs

derived from them should be summarily abandoned . It does

mean that they should be modified . This study has shown

the wide diversity in the impacts of present policies as well

as the dangers associated with extreme volatility in the mar

ketplace. The need for care in modifying polices is found ,

for example, in the vulnerability of a large proportion of to

day's primary farms to such volatility. That vulnerability un

derscores the importance of modifications based on accu

rate interpretations of farmers ' needs and of changes that

lessen this vulnerability and promote flexibility.

Second, technology — the product of past research and edu

cation — has had a major impact on structure .

Third , changes in the agricultural maketing system have af

fected structure. Increasingly, the marketing system is ori

ented to better serve the larger producers.

Fourth, farm commodity and credit policies have been of

greater benefit to the larger producers, and this has affected

structure.

Programs designed to protect today's farmers from the eco

nomic and natural disasters that remain as threats are justi

fied and must be maintained . But they also must be tailored

to these farmers' needs. Programs that seek to guarantee

market prices or incomes in excess of those needed by fully

efficient producers will only lead , again, to a Nation of large

and super-large farms and further the demise of farming

communities.

Fifth , the policies, programs, and events that have created

jobs for rural residents have had an impact on farm

structure.
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Consequently, policies and programs should be carefully

modified, with farm structure clearly in mind , so that they no

longer encourage economic cannibalism within agriculture

or short - sighted exploitation of agricultural resources with no

thought for their use over the longer term . They must recog

nize the costs to society that are the consequences of un

necessary concentration and be so modified that financial

and technical assistance is made available to help those

who, in its absence, will be adversely affected by economic

forces and policies.

The improved income situation in agriculture is also partly

due to improved earnings from farm businesses. Those

farmers who own the land they farm have both current in

come and capital gains , and both have increased in real

terms over the previous decade. Their returns are greatest

from appreciation of capital assets, especially land. The

rates of return from real capital gains (with inflation's effects

removed ) are fully comparable to earnings from investments

in the rest of the economy. Rates of return from current in

come are still relatively moderate , although substantially

above levels that have prevailed during most of the postwar

period. When the returns from both sources are combined,

earnings of farm investments seem fully comparable to in

vestment earnings in the rest of our economy.

The resourcefulness , initiative , and foresight of the Ameri

can farmer is legendary. These characteristics, however,

evolved from a tradition of facing and coping with risks

largely on one's own. An environment which not only dis

courages individual risk management, but also actively en

courages its convenient transfer to the Government and

general public , endangers that tradition .

Central to the nescessary modifications are policies and

programs that help the medium - sized and smaller farm op

erators obtain credit, achieve production efficiencies and

marketing opportunities, protect their natural resources and

the environment, have access to off-farm employment op

portunities, and offset the bias towards bigness in tax

policies.

But, not all producers realize income benefits from apprecia

tion in land values. Much of the land (about one -third ) is

owned by nonfarming landlords. Thus, much of the in

creased wealth resulting from higher land prices is not ac

cruing to farmers but to individuals outside the farm sector.

To the extent that farm -policy benefits intended for farmers

get capitalized into higher land values and flow out of agri

culture, the policies are inappropriate. Tenant farmers who

rent land on a cash or share- rent basis may see only higher

rents .

These modifications are the only way in which food and ag

ricultural policy can be conformed to the public interest

clearly expressed in the goals and purposes outlined in the

introduction to this report. Present policies and programs

should be modified so that they promote opportunity within

agriculture, provide access to its rewards, and an equitable

distribution of those rewards and risks.

We also found a growing concentration throughout the en

tire food industry - a concentration that showed itself in sev

eral ways. Commodity production is highly concentrated.

The benefits from the commodity programs, still disbursed

by the volume of production on each farm , are similarly con

centrated . Ownership of the resource most important to

farming — the land — is vested in the hands of relatively few

people. Agricultural input suppliers, the agricultural market

ing system , food processing, distributing and retailing, are

all increasingly concentrated .

The supply of land is limited, and its role in farming is

unique. Simultaneously, it is a production input, a store of

wealth , the ultimate repository of program benefits, and the

biggest barrier to occupational entry. The concentration of

landownership and the declining share controlled by farm

operators are fundamental structural changes, and , there

fore, are most serious.

Finally, we submit that if a diverse farm sector is to be

maintained, it is important that policies recognize problems

peculiar to specific groups of farms and address those prob

lems directly. The " broadside program " approach, perhaps

more appropriate in the past, is doing more to concentrate

production than it is to protect the farm sector.

Specific Findings

Concurrent with the passing of the chronic excess produc

tion capacity is the disappearance of some fundamental

problems of the farm sector - notably those problems that

were most directly related to persistent surpluses . We found

that incomes in agriculture are no longer pervasively or

chronically depressed, nor markedly lower than incomes of

nonfarm people. The emergence of industrial employment

opportunities in rural areashas contributed significantly to

greater incomes on the smaller farms , and to a major less

ening of the disparity of incomes among farm people. In

fact, most of the 1.2 million of the very smallest places

counted as farms are rural residences whose occupants de

pend primarily on nonfarm jobs .
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to be sure, and is not appropriate for all purposes, but it

does provide a much clearer focus on just who and what we

are dealing with in the farm sector today.

The four categories, shown in the accompanying table and

Figure 8 with 1978 data , are : Rural Farm Residences, Small

Farms, Medium -Sized Farms, and Large Farms.

Rapid appreciation in land prices is a central cause of con

tinuing concentration of landownership into fewer hands.

The fact that land prices have been rising faster than the

general inflation rate has made land an attractive invest

ment for farmers and nonfarmers alike. Those best able to

exploit the benefits from investing in agricultural land are

nonfarmers and wealthy farmers — those with sufficient sup

plemental income to enable repayment of principal and in

terest on purchase loans, since earnings from the land

alone are insufficient. Further, appreciation in land prices

encourages exploitation of tax provisions that permit current

income to be taxed as capital gains . The taxes thus

saved greater for those who can afford to defer income

become a benefit to be used to outbid others for land . Thus,

rapid increases in land prices inspire the wealthy to exploit

the tax laws and outbid others for land. Farms become

fewer and larger, and land prices rise in a continuing infla

tionary cycle.

The Rural Farm Residence category, although the largest,

is seen to have small total production. Off-farm income ac

counts for most of the total income and is quite substantial

on average. The major farm -related problem this group

faces may be obtaining appropriate markets for the com

modities it produces. At this volume, direct-marketing

schemes and cooperative marketing may be most suitable.

Our studies also found vast changes in characteristics of

farms that are not so readily apparent. One is their financial

structure. Farms today are more specialized and capital-in

tensive than formerly; they are more dependent on industrial

production inputs, and many are much more highly debt-le

veraged than in times past. Annual cash obligations are a

high proportion of gross receipts on all farms, and the pro

portion grows as the size of farm increases. These large an

nual cash -flow requirements heighten the vulnerability of

farms to even mild production or market fluctuations. Thus,

while agriculture may no longer be beset by a chronic low

income problem , it does face a severe problem of economic

instability.

The second group, the Small Farms, produces gross sales

of $ 5,000 to $ 40,000 each . It is in this group where the

combination of farm and nonfarm earnings is especially im

portant. By the time farms reach $ 40,000 in gross sales, net

farm income is slightly over one-half of total income, and to

tal income, on the average, approaches the national me

dian . It is in this group where the remaining poverty is per

haps most concentrated . And, it is for this group that a

combination of strategies becomes important: for example,

nonfarm employment opportunities; marketing improve

ments, including cooperative ventures; technical assistance ;

access to credit; focused research and technology develop

ment, and new , innovative forms of commodity and farm

programs.

Furthermore, as part of the past program of technological

development in agriculture, labor productivity has been a

primary focus. This meant that each farmer had to try to

outrun low prices by reducing costs and expanding the size

of the farm to get more volume in an effort to get larger in

comes. A result was the large capital -for-labor substitution ,

resulting in the capital-intensiveness of the sector today. But

today the labor component of agricultural production — both

the number of farmers and workers — is very small , and the

producivity of the remaining labor is very high . Continuing a

focus on labor displacement may thus actually be counter

productive. Smaller farms, for example , depend more on la

bor than on capital and can choose to successfully use or

ganic farming practices if not undercut by program

administration or a lack of appropriate technology.

The next group, the Medium -Sized Farms, includes those

with annual gross sales between $ 40,000 and $ 200,000.

There are undoubtedly some part -time farmers near the low

end of the bracket, but, by and large, farming is the major

source of income for these farm families. Our studies show

that most of the technical economies are achieved at sizes

well within this bracket. In fact, by the time gross sales

reach the neighborhood of $ 130,000 , the technical econom

ies have been fully obtained and most available market

economies have probably been achieved as well.

The fourth category contains the farms with more than

$ 200,000 in gross sales, the Large Farms. These farms un

doubtedly have achieved all technical and virtually all mar

ket economies. Incomes per farm family are more than ade

quate by any standard, and the farm business generates a

combined current-income and capital- gains return fully com

parable to returns in the nonfarm economy. The farm fami

lies' labor is fully occupied. But , income stability - cash

flow — is a primary concern .

Before turning to a more detailed discussion of the future

economic climate and structural tendencies, and our recom

mendations for responding to them , it is useful to re- exam

ine the subdivisions of today's farms into groups with com

mon characteristics that are significant for policy purposes.

We delineate four categories. This delineation is not perfect,
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Farms Gross Sales

Category Gross sales Amount

( bil .$)Percent Percent

Rural farm residences

Small farms

Medium - sized farms

Large farms

Total

Under $ 5,000

$ 5,000 - $ 40,000

$ 40,000 - $ 200,000

Over $ 200,000

Number

(000 )

1,186

898

524

64

2,672

44.4

33.6

19.6

2.4

100.0

2.3

19.2

49.6

46.3

117.4

2.0

16.4

42.2

39.4

100.0

Off -Farm Earnings

Amount

(bil .$) Percent

20.2 58.6

9.5 27.5

4.0 11.6

0.8 2.3

34.5 100.0

Figure 8

Income per Farm Operator Family,

By Farm Size, 1978

Gross National median

Category sales
family income ($ 17,640)

Rural farm

residences

Less than

$ 5,000

Economic Stability

The period of the 1950's and 1960's, although one of low

returns, was also one of relative economic stability in agri

culture . There were few instances of severely disruptive

price fluctuations. Those that did occur were slight and due

largely to the deviations in the size of the domestic crop.

This stability derived, in large part, as a side effect of the

commodity and other programs that formed the " farm pro

gram " complex. These programs provided a price floor - the

loan rate . Prices never fell significantly below this floor, and

the large quantities of commodities that accumulated in

Government storehouses through the loan program always

overhung the market. Thus, commodity prices tended to re

main very near the support price. Any shortfall in production

could immediately be made up from the large stock , and

market prices were precluded from rising significantly above

the loan rate, effectively eliminating the opportunity for re

turns from farming to match those in other sectors of the

economy.

Small farms $5,000-$ 40,000

Medium -size $ 40,000-$ 200,000

farms

Net farm income

Nonfarm income

Large farms Over $ 200,000

All farms

The stability that was largely taken for granted during that

period was abruptly shattered by the explosive events that

began in 1972 with the first major Soviet grain purchases.

Prices rose to disruptively high levels, subjecting the do

mestic livestock sector to a shock that adversely affected it

through the balance of the decade. Farmers' gross receipts

increased, while costs lagged for a time, and crop produc

ers enjoyed atypical prosperity. But, subsequently, com

modity prices returned to more normal levels, and inflation

induced costs soon caught up. Political pressure was thus

generated for increased price and income supports.

0 15 75 9030 45 60

Income ($ 1,000)

Boom prices also sparked the rapid inflation in land prices

that continued through the decade. Spiraling land prices in

creased renters ' production costs, contributed to greater

ownership and wealth concentration, and created an even

greater need for more capital simply to finance the resource

base, without adding to its productivity .
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Rather persuasive arguments have emerged indicating that

future economic conditions for agriculture could be funda

mentally different from those to which we have become ac

customed over the past 50 years. Many of the demographic,

economic , weather, and political factors that caused the

instability of the early 1970's are still at play and are likely

to be exacerbated during the 1980's.

Rather than immediately turning to production controls as

stocks accumulate, we will need to devise appropriate meth

ods for holding that temporary abundance for use in subse

quent periods of shortage. It should not be forgotten that

even one year of shortage and high prices can , if the re

sponse to it is inappropriate, disrupt the domestic livestock

sector for several years . Quite simply , vacillation between

short periods of comfortable supplies and discomfiting short

ages willoccur with increased frequency, and policy must

be sufficiently flexible to accommodate this fact .

The growing global population and the rising affluence of

many of the world's peoples are each year further narrowing

the gap between food-production capacity and the current

consumption requirement. That production -consumption bal

ance , always precarious, is increasingly sensitive to small

deviations in production and use . The world's growing de

pendence on marginally productive areas will translate into

widening swings in production and demand for imports

swings that will have to be countered to an increasing ex

tent by only a few countries, notably the United States .

Recent projections suggest that the price volatility which

could result from such vacillation between shortages and

surpluses may be even greater than in the 1970's . This has

several implications. Volatile commodity prices imply unsta

ble farm income . For moderate-sized farms , incomes could

fluctuate between adequate and inadequate. Large farms,

especially those that are highly debt-leveraged and highly

dependent on purchased inputs, are increasingly vulnerable

to temporary dips in cash flows. Thus, the several farm cat

egories have a vested interest in commodity programs

which reduce price instability or which shift the risks associ

ated with such instability. Volatile farm product prices mean

unstable food prices, and all the associated ripple effects

through the economy. Farmers, consumers , and taxpayers

all lose .

When we examine the pace at which our food and agricul

tural production plant is presently operating , we find it al

ready very near its short-term capacity. We find our re

source and technology bases fully stretched . The once

excess labor is gone from agriculture, the program -created

land reserve is no more , and our stockpiles of most com

modities are at dangerously low levels . The thin margin be

tween scarcity and surplus is more than ever a function of

the weather, something over which we still have little

control.

The continuation of an era in which growth in foreign food

demand, on the average, will likely outpace growth in for

eign food production should not be interpreted as a call to

our farmers to plant " fence to fence. " It is not . Rather , the

situation calls for development of well-conceived methods of

coping with a tightening world balance , so that we can an

ticipate problems rather than confronting them in an atmos

phere of crisis, only after they are upon us. Proper planning

will also allow attention to be given to many of the other rel

evant considerations which society deems to be important

but which all too often get neglected in crisis policymaking.

How we address the problem of instability will be very im

portant to the future structure of agriculture . Most past and

some existing programs, designed to reduce or shift

farmer's vulnerability to price instability, tended to exacer

bate the forces causing concentration of production and

higher prices. This is because those programs often contain

subsidies which tend to disproportionately benefit larger

farmers and landowners . The subsidies also make produc

tion activities appear more profitable than is really the case

and , thus, promote misuse of production resources . In the

future , programs designed to deal with instability should

also be designed to minimize unnecessary subsidies and

distortions in resource allocation .

Nor does the emergence of a close accord between the

world's ability to produce food and the consumption require

ment mean that all of the problems we have previously ex

perienced in agriculture will never appear again . It is highly

likely that we will face surplus periods —— when production

temporarily will outpace demand — due to successively fa

vorable weather years . These will be times of downward

pressure on commodity prices, and declines in farm income.

But the fundamental difference from previous periods is that

these will be temporary — rather than chronic — imbalances.

As such , it is important that we now view them appropriately

and deal with them differently.

Many nations have approached the problem of instability by

insulating their domestic markets almost completely from

fluctuations of world markets , through very high price

thresholds and state trading organizations . Both of these

approaches, however, are fundamentally inconsistent with

our long -held policy of promoting freer trade globally and of

having open , freely accessible markets responsive to de

mand . But , we , too , have a means consistent with our sys

tem for ensuring stability, and that is the farmer -owned grain

reserve.
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The important choice for the future is not whether we should

maintain a reserve . Instead , it should be the scope of our

reserve policy and the appropriate size of the various com

modity reserves. While we must continue to encourage

greater participation by other nations in a multinational re

serve scheme, we cannot wait for such an eventuality. It is

in our self- interest to proceed unilaterally . At a minimum ,

our reserve policy should be extended to the oilseeds. As

the world's major oilseed supplier, the lack of a reserve pol

icy makes both us and those who depend upon us increas

ingly vulnerable .

Future Farm Structure

Decisions will be made this year and in the next few years

which will shape the options available for generations to

come and willimportantly affect the quality of life of all citi

zens . These decisions will determine the structure and orga

nization of our agriculture and the adequacy of our resource

base to meet the future food needs of our citizens and peo

ple around the globe. More than anything, now is a time for

serious thought - for giving consideration not only to our im

mediate needs, but to the needs of future generations of

Americans .

Determining the adequate size for the reserve cannot be

done simply by gauging reserve stocks against historical

stock levels . The size of the base - the greatly increased

food requirements in absolute amounts — has grown so rap

idly thatreserve quantities considered enormous just a few

years ago can now be depleted in a few months . The 1980

season clearly underscored this . In 1979 , we harvested the

largest feed grain crop in the history of this Nation . Re

serves exceeded 31 million tons . Yet, in just one subse

quent poor season — not a disaster, just a poor season — the

reserves are being depleted and stocks are being drawn to

dangerously low levels.

We have to make choices between the maximization of cur

rent production and exports and long-run resource utilization

and conservation. We have to make choices about how we

will allocate our products between domestic consumers and

foreign customers in years when there will simply not be

enough for all . Perhaps the most critical of the far-reaching

choices is to explicitly decide, what structure of agriculture

do we want to attain and to perpetuate ?

We must also improve our ability to successfully operate a

reserve over a full cycle of accumulation and depletion . Pe

riods of abundance present relatively few problems. The dif

ficult part is operating a buffer stock reserve in times of fre

quent scarcity .

Additional attention is needed as well to establishing entry

and release prices for the reserve that are equitable to pro

ducers and provide sufficient stability for domestic and for

eign buyers. Reserve release and call prices are now based

upon all farmers' average cost of production. While the limi

tations of cost of production as a standard in farm policy are

well known to critics and proponents alike, no feasible alter

native has yet emerged. Policy decisions must be made,

however, while the search for an improved measure contin

ues. Our studies show that the reserve is used most by

those farmers with the largest volumes of commodities,

those most able to afford investment in on -farm storage and

handling facilities. It would thus seem appropriate to base

the reserve indicator prices on the costs of the most typical

users, the operators of fully efficient farming operations.

Cost-of-production studies used to set those prices could be

oriented to farmers with over $ 100,000 in sales , rather than

to all farmers producing the commodity, as at present. While

the reserve would continue to be available to farmers of all

sizes, the cost-based indicator prices would most nearly re

flect the conditions of the vast majority of the users .

A future characterized by relatively tight commodity supplies

and relatively high market prices for farm products, com

bined with a continuation of current policies and programs,

means an acceleration in the shift towards larger farms.

More specifically, it means :

• increasing concentration in the entire agricultural and

food system ;

• incomes of farmers comparing favorably with those in

other occupations, and a higher rate of return to assets from

current income;

• continued rapid gains in agricultural land prices , and

even higher earnings after capital gains are taken into

account;

• a higher proportion of part -owner farmers renting an

increasing share of the land they farm ;

• greater dependence on industrial production inputs,

with cash expenses accounting for a higher proportion of

gross receipts ;

• greater pressure on our land and water resources ;

• a continued rapid rise in credit use for the agricultural

system ;

• greater pressure for funds for research designed to

increase agricultural productivity :

• greater pressure for tax provisions that are judged to

be productivity-increasing;

• an increase in use of farm labor ;

• increasing tension between domestic and foreign

buyers of our agricultural products , and

• increasing difficulty in obtaining funds needed for

food -assistance programs.
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Those trends derive from the economic climate in which we

find ourselves today . If they are allowed to continue untem

pered , this will become a nation of fewer and fewer farm op

erations of ever-increasing size. There is little or nothing to

be gained from allowing these tendencies free rein , in terms

of the society's expressed goals for the food and agricultural

system . Indeed, allowing these trends free rein would in

stead produce, in many respects, results which are the op

posite of those sought by our society.

It may not be possible, given our strong feelings about pri

vate ownership in the United States , the probable inflation

ary future , and the expected increased future earnings, to

radically alter the trends toward greater separation of own

ership and operation, increased concentration in ownership ,

or higher land prices. However, we should correct policies

that accelerate rather than retard these trends.

Certain widely held objectives can be achieved as a result

of this economic climate income levels for farm operators

comparable to those of others in the society, for example.

Meeting other objectives — a flexible structure of agriculture

and equity within the system , for example - will, however,

require tempering the economic forces that exist .

Many of the choices to be made now and in the future in

volve issues treated in the preceding chapters — taxation ,

credit, land , commodity programs , resource conservation ,

farm labor, international trade , research and development

and others. Specific recommendations in these areas follow .

Land

There is perhaps no factor more crucial to the structure of

the farm sector than the land . Among farmers , a major is

sue concerning landownership in recent years has been the

estate tax. However, this is only one of the issues critical to

a family-farm system of agriculture. Smooth intergenera

tional bequests of land are necessary to a structure of agri

culture that centers on family farm operations. However, at

least two other conditions must also be met if we are to

have our agriculture organized primarily into family farm

units and are to offer the opportunity of farming, and owning

land, to persons other than the heirs of current farmers.

Those are :

• A significant proportion of heirs not wishing to farm

must find it economical to sell their inheritance to people

outside of the family; and

• People not previously owning land , but interested in

farming, must find it possible to buy the land and pay for it

with earnings from that land.

At a minimum, we should :

• Conduct agricultural and food programs so that they

do not aggravate inflation . The Government's role in risk

management should be defined so as not to encourage

people to incur large debt in anticipation that the Govern

ment will bail them out .

• Direct the benefits of farm - related programs to those

who operate their farms, rather than to nonfarming owners

of land . Current farm policy makes little or no distinction be

tween working farmers and farmer investors when , for ex

ample, the benefits of the peanut and tobacco programs are

tied to acreage allotments , or other programs' benefits are

tied to inflexible normal crop acreages, rather than to the

person who works the land. Perhaps some of this cannot be

helped. But, as a principle behind our commodity, tax, and

credit policies, we should try to direct the benefits to work

ing farmers, and dropping such direct acreage connections

would be a step in this direction . The farm sector does not

need to have additional investment stimulated through spe

cial privileges to nonfarm investors — this only adds to infla

tion and puts working farmers in competition with wealthy

investors .

• Facilitate intergenerational transfers of efficient- sized

farms, but tax farmland death transfers very progressively,

without exception , once the amount of land involved is

larger than an efficient family-sized farm .

• Neutralize the tax code's impact on farmland as an

investment . This would involve reexamination of special

pension - fund provisions and other institutional arrangements

and also investigating ways to limit capital -gains benefits.

• Use Farmers Home Administration credit to help

young and limited -resource farmers who do not have ade

quate financial backing to purchase and operate farmland .

Since the government shares the risk, perhaps it should

share in the asset appreciation, too .

In general, we must systemmatically remove from our poli

cies those incentives which encourage and even reward the

acquisition and holding of farmland in quantities beyond that

necessary for an efficient-sized production unit .

Meeting these conditions has been made substantially more

difficult by the rapid increases in land values, which mark

edly accelerated during the 1970's, and by the continued

persistent inflation . As inflation persists, land becomes an

increasingly attractive hedge, causing people, who might in

other cases sell, to hold on to it , and causing other kinds of

investors, normally not interested in farming, to buy farm

land . Further complicating this are tax breaks , such as capi

tal-gains treatment, special provisions for certain institutional

investment plans , and other inducements for both farmer

investors and nonfarm investors to purchase farmland .
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Tax Policy

The Secretary and Department of Agriculture have little or

no direct control over numerous policy areas which impor

tantly affect farmers and farming . Because agriculture has

become much more closely integrated into the national

economy, this situation needs to be altered. Greater capa

bility within the Department of Agriculture should be devel

oped to address the impacts of decisions in these areas on

farmers and other participants in the food economy, and in

stitutional arrangements should be made for far greater

USDA participation in the decisionmaking process. One

such area of special importance is tax policy.

largely disappeared , the benefits and problems arising from

their elimination or from the imposition of further limits on

their use should be addressed.

Reexamining the investment tax credit. The effect of

capital incentives should be carefully studied to ascertain

whether they have had the desired effect of lowering capital

costs and improving efficiency.

• Treating agriculture as a special industry. Allof the

special rules raise the question of whether agriculture pre

sents economic or tax issues that should be resolved by

unique tax treatment . If it does, its needs should be speci

fied and dealt with in a way that provides incentives to en

sure a future farm structure that best serves our society's

goals .The impacts of tax policy on farms and the structure of

farming have been little perceived and even less well under

stood . Our studies find that tax policy has significantly af

fected the structure, largely by reinforcing and supporting

the consequences of other economic forces and policies .

Provisions affecting agriculture appear throughout the tax

law. Many provide special treatment for farmers and were

adopted at times when special treatment may have been

justified. In most cases , this special treatment no longer

seems warranted and , in some cases , may perform a

disservice.

Commodity Policy

The expected economic climate within which the U.S. and

world agricultural system willoperate during the 1980's

means the value of a reserves policy - national and interna

tional— will be much greater. It also means :

• Target prices (deficiency payments) are less likely to

be needed to prevent economic disaster .

• Cropland set-aside and diversion authorities are

much less likely to be needed .

• A comprehensive all- risk crop insurance program will

be of even greater importance.

• Greater attention will have to be given to protecting

the basic productive capacity of our soil and to conserving

our water.

Many of our studies would suggest that the tax provisions

give an advantage to large operations and that this advan

tage encourages consolidation of farms and growth in farm

size. Thus, a general recommendation is that all tax provi

sions relating to farming should be carefully reexamined by

the Departments of Treasury and Agriculture and the Con

gress for modifications, so that the tax advantages should

only be provided up to the size of farm that permits most

economies of size to be captured . This examination should

develop appropriate legislative recommendations, focusing

on the following specific areas :

• Reexamining special preferences in the estate tax

law. These provisions were developed to limit the tax on a

moderate -sized family farm by taxing them according to

their value as production units . The intent was to allow effi

cient-sized units to be passed on to farmers' heirs who want

to farm , but at the same time rigorously taxing estates

larger than this size. These provisions have apparently not

had the effect intended . This reexamination would focus on

how these provisions should be modified to achieve their

original purpose.

• Removing the allowance of capital gains on assets

that have been developed, improved, or carried by deducti

ble costs . Ways should be investigated to eliminate the im

pact on land and product prices of tax-motivated invest

ments , perhaps by either requiring capitalization of their

costs or treating their proceeds as ordinary income or both .

• Examining the elimination of the cash -accounting

rules. Since the original justification for these rules has

Our specific recommendations are:

• Reserve policies should be maintained for grains and

extended to other crops, especially oilseeds. Reserve re

lease and call prices should be based upon production

costs of fully efficient producers.

• The target-price program should be specifically fo

cused and designed solely on the conditions of the intended

beneficiaries. The reserve and regular loan programs should

continue to be available to all farmers.

-For the largest farmers, those with over $ 200,000 in

gross sales, the target price/deficiency payment program , if

maintained , should be designed to provide a return that per

mits them to cover only shortrun costs ; that is , serving

solely as an income stabilizer, an " economic safety net." In

come-increasing programs for these farmers are no longer

needed; economic stability is essential and achievable

through the reserve program and measures to counter

weather related shocks .

-Target- price authorities should be modified so that

the small- and medium -sized farm operators receive assist

ance sufficient to offset size-related disadvantages .
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• Set-aside and diversion authorities, although not

likely to be needed, could be maintained essentially with the

flexibility they now possess, but should be tied firmly to soil

conservation objectives. Bid -diversion authorities could be

used to help ensure this linkage.

• Agricultural land should be classed according to its

use capability, and only land farmed in a manner consistent

with its capability should be eligible for Federal programs.

• The disaster payments and emergency credit pro

grams should be replaced by the newly enacted all-risk crop

insurance program as soon as possible. This insurance pro

gram is subsidized, but the premiums can and must be tail

ored to the risk associated with the particular crop, on land

of known production capability.

• The policies and programs for dairy, peanuts, and to

bacco should be modified so that the advantages to large

operations and abnormal rents to nonfarming landowners

are eliminated .

vide direct loans and guaranteed loans specifically to lim

ited -resource and beginning farmers who would not other

wise be able to compete for funds. This would involve

refocusing the agricultural programs of the Farmers Home

Administration on those who meet credible tests of need.

• Reducing the growing dependency of farmers on

emergency credit. Efficiency and structural goals will be bet

ter served by shifting farmers to an actuarially sound disas

ter - insurance program .

Land and Water Conservation

There can be little doubt that one of the most important

tasks before us is maintaining the productive capability of

our resource base over the long term . It is also clear that

the market may failto adequately reflect the full costs of re

source use over the long run . Intensive production in re

sponse to temporary market signals may cause irreparable

damage by severely reducing the resource base's produc

tive capability at some future time.

Agricultural Credit

The private money markets and institutions ( including the

Farm Credit System banks) have generally served agricul

ture well . In fact, studies suggest more credit funds might

have been available to agriculture than would have been al

located by a purely competitive market. This might have

contributed to inefficient resource allocation , inflation in land

values, and further concentration of production and

landownership

The intensiveness with which resources are used is inextri

cably linked to the quality of the environment. Farming prac

tices that seriously erode land reduce water quality ; pesti

cides and chemical fertilizers are moved into streams;

wildlife and their habitats are adversely affected, and the

ecological balance is seriously altered. So, it is not only the

present and future productive capacity of our resources that

concerns us, it is the quality of the environment , the quality

of life , for future generations as well.

Many limited -resource borrowers who are not being ade

quately served by private credit markets are potentially effi

cient and viable. Assisting them willcontribute to the farm

sector's longer-term strength . There appears little economic

rationale for providing public credit to farms larger than the

sizes needed for reasonable efficiency and adequate

incomes.

This is an area in which the States should be urged to as

sume a greater role . Federal policy can provide broad direc

tions, but programs more closely attuned to local needs and

conditions are perhaps most appropriate.

Public credit policies which appear to be consistent with the

several goals of food and agricultural policy include:

• Assuring that agriculture has competitive access to

private capital markets at competitive rates. This would in

volve , on the supply side, assuring that financial rules and

regulations are such that agriculture has fair access to the

markets and , on the demand side, assuring that economic

conditions and institutions in agriculture do not reduce agri

culture's ability to compete in the capital markets.

• Augmenting the workings of private markets to pro

Agricultural land should be classed according to its capacity,

as a basis for all Federal programs, and conservation pro

grams should use the same classification system . Our spe

cific recommendations include :

• Greater and more careful targeting of Federal cost

share funds for conservation — targeting specifically to those

areas and farms where the erosion and other resource

problems are most severe.

• Land in the critically high erosion areas now used for

crops must be shifted to a less intensive use . Measures

must be taken to link Federal program benefits to the use of

this land in the most socially desirable way .

• Eliminating aspects of Federal policy which encour

age the irreversible conversion of prime agricultural lands to

other uses

• Obtaining legislation to allow more realistic pricing of

water. Like energy,as long as water's price is not reflective

of its value in use , conservation will be inadequate. Struc

tural concerns should be addressed specifically in pricing

policy. The original intent of legislation , to direct benefits to

moderate -sized operations, should be maintained.
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Trade Policy

We have long sought to achieve a better balance between

what our agriculture supplied and what the markets could

absorb . Now that we seem to have achieved this goal , the

pendulum shows signs of swinging too far. Our trade policy

in the future will inevitably focus more and more on allocat

ing limited supplies between domestic and foreign cus

tomers, either through restricitive export policies or higher

prices.

Our recommendations in this area include :

• Reexamining the Labor Department's migrant and

seasonal farmworker training programs with the objective of

improving long -term planning and development activities es

sential to promoting more viable agricultural careers for

farmworkers.

• Developing educational programs for employers,

farm -labor contractors, worker organizations, and others to

improve personnel-management practices in agriculture and

develop less casual labor markets .

• Focusing a portion of USDA's rural-development ac

ies on programs to enhance the stability of employment

for seasonal agricultural workers in areas where their num

bers are significant.

• Influencing the direction of research and develop

ment in agricultural technology and management to improve

agricultural-employment conditions.

• Assuring that firms that are in compliance with the

law are not competitively undercut by firms able to profit

from unofficially sanctioned exemptions from the law .

The issues in this area are profound and likely to generate

heated controversies. Nevertheless, the choices still con

front us. Our general recommendation is that, in formulating

agricultural trade policies and programs, full recognition be

given to the fact that they will operate in an unstable , pro

tectionist world market, making our less-protected domestic

market extremely vulnerable to production and policy

changes .

Research and Extension

Technological change has a major influence on the struc

ture of agriculture . It is also an important source fo improve

ment in welfare and living conditions . The question is not

whether to support development of new technology, but

rather how to better determine what types of technological

development deserve public priority.

Our specific recommendations are :

• Clarify our policies with respect to the allocation of

short supplies of agricultural commodities.

• Encourage a stronger system of internationally man

aged but nationally owned food reserves designed to stabi

lize world markets.

• Advocate strongly a more equitable international

sharing of food -aid responsibilities by urging larger food - aid

donations from traditional donor countries as well as the

high -income food importing countries. Closely associated

with this initiative would be a greater effort on our part to

use a larger proportion of our food aid to alleviate emer

gency needs in the low-income developing countries .

• Focus more of our international development assist

ance on expanding indigenous food production and improv

ing food - security facilities in the lowest- income developing

countries.

• Focus our agricultural export -promotion programs

and trade initiatives on those products that bring the least

pressure on our resource base and which offer the highest

value -added return to farmers and the general economy .

Increasing demand for agricultural products, increasing

costs for energy and other inputs , natural -resource con

straints , and changing social and personal values are all in

tensifying the demands on agricultural science . How these

problems are approached scientifically will affect the tech

nology and , in turn , the structure of agriculture . Recent pat

terns in defining problems have emphasized short -term , in

cremental developments which tend to facilitate or reinforce

current structural trends, at the expense of alternatives that

might fundamentally alter structure or structural

relationships.

Agricultural Labor

Programs for the farm sector have always been concerned

with equity, mainly in relation to farm operators . Another

participant group in the farm sector, long neglected and only

recently gaining recognition, as it develops organizational

and political strength , is farm labor. Once viewed solely as a

production input, farm labor must in the future be accorded

a higher priority in our policy concerns. This will require

greater coordination of agricultural labor- related issues and

programs among USDA, the Labor Department and other

agencies with an interest in them .

Our assessment of the probable future suggests that there

is little to be gained for society in the continued displace

ment of either farm operators or farmworkers , and that un

derwriting this displacement therefore should not be a focus

of publicly supported technological research and develop

ment . Beyond that point at which relative efficiency is

achieved , such displacement does not increase the overall

quantity of production nor does it improve the quality of

food . It only allows one farmer to work a larger parcel of

land , increasing the sector-wide incentive for growth and

consolidation of farms. Agricultural research, therefore,

should be increasingly directed to the particular problems of

the small and medium - sized farms.
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are not always between stark alternatives , as they often

seemed to be in the past. We have seen , for example , that

many smaller producers today do not necessarily have to

choose between rural poverty or moving to the cities . In

stead, many are able to stay in rural communities by com

bining farm and nonfarm incomes. Similarly , we as a society

do not have to choose between efficiency — achieved in the

past through farm consolidation -- and stable farm numbers .

We have largely realized the first goal and can now afford

to devote more attention to the second .

Continuing existing policies and programs without change

will almost certainly mean that present structural trends will

continue. We will see continuing growth in farm sizes, fur

ther declines in farm numbers, greater economic vulnerabil

ity among our larger producers, and mounting resource -use

problems.

Our specific recommendations are :

• Reorientation of research and extension strategies to

develop new technologies and approaches to reduce costs,

increase efficiency and facilitate the economic viability of

smaller and medium - sized farms to promote the mainte

nance of a diverse, resilient, and competitive agricultural

system . The social and economic payoff from further devel

opment and promotion of labor- saving technology for the

agricultural sector is limited .

• Research and extension programs should give

greater attention to the problems of marketing, transporting,

and processing the agricultural products of smaller farms. In

this regard, many smaller farmers with limited funds could

lower their input costs through organic farming practices but

need further research to fully develop their operations'

efficiency.

• The Federal Government, States ,and the private

sector should be mindful of the roles they play and the

areas in which they have comparative research advantages.

Improved planning , decision , and management systems for

food and agricultural science - which give emphasis to long

term planning and funding horizons, improved coordination,

and more pluralistic participation and problem -solving are

needed . They are necessary to ensure that critical long-term

problems are adequately addressed and that more balanced

approaches are taken toward addressing the broadening so

cial , economic , and environmental concerns affected by re

search and extension. Requirements include improved and

more timely research and extension project- information sys

tems, means to facilitate exchanges of public -private sector

science planning information , and improved ways to assess

impacts of technology on society.

• Research should reassess and offer alternatives to

current chemical-, capital-, and energy -intensive strategies

for enhancing U.S. agricultural productivity and efficiency.

Fundamental long -term research , to find new paths to ap

propriate technological developments, is essential for suc

cessful adjustment to new pressures.

• Greater attention by food and agricultural science to

the major deficiencies in our understanding of environmen

tal , health , and nutritional hazards (and benefits) from food

production and processing practices.

It has become evident as this study progressed that power

ful forces underlie the trends toward concentration , and to

slow those trends will require major changes in our policies.

More than a single change in a policy or program is neces

sary . Instead , it will require numerous changes across sev

eral areas, all of which must be more carefully coordinated

and harmonized than ever before to avoid one offsetting the

other. But, if the recommended changes in the tax code,

commodity, credit, resource -conservation , research and

other programs are made, there will be a slowing of the

trend towards greater concentration and a better chance of

realizing the broad set of goals . We are convinced that

slowing this trend will be beneficial to our farmers and con

sumers , and in the best long-term interests of our Nation .

Government policies are not , of course, the only forces pro

pelling current trends . But , they are among the most impor

tant and, realistically, among the few we can control. Failure

to act will amount to a decision to allow the trends to extend

into the future, regardless of how conditions may change ,

and regardless of the cost or inequity.

The Fundamental Choice

We have tried in this report to show some of the fundamen

tal changes in our agricultural system and have argued that

these changes offer us the opportunity — if not the obliga

tion — to reexamine our policies and their effects on

structure.

That willamount to a decision to accept greater and greater

separation among the business functions of farming - own

ership , management, labor, and operation and greater

concentration of landownership among fewer and fewer

people, violating a long-held American principle and relegat

ing the concepts behind the family farm " to the status of

museum relics .

Our agriculture is today at a crossroads . The time of chronic

surpluses is behind it ; a time of growing demand and tighter

supplies lies ahead. We are now presented with an oppor

tunity for reflection and the choice of policies appropriate for

guiding us to the end of the century . The choices before us

152



BIBLIOGRAPHY

Barkley, Paul . " Agrarianism , Beliefs, Values and Small

Farms . " National Rural Center's Small Farm Project.

Lincoln . 1979 .

To
ur
na
l

Public meetings associated with the Structure Project were

conducted in Montpelier, Vt., on Nov. 27, 1979 ; Fayetteville,

N.C. , Nov 28 , 1979 ; Huntsville, Ala. , Nov. 29 , 1979 ; Sioux

City, lowa , Dec. 4 , 1979 ; Sedalia, Mo. , Dec. 5 , 1979 ; Wich

ita Falls , Tex., Dec., 6, 1979 ; Denver , Colo . , Dec. 11 , 1979 ;

Spokane, Wash . , Dec. 12, 1979 ; Fresno , Calif . , Dec. 13 ,

1979 ; Lafayette, Ind . , Dec. 18 , 1979 ; and Washington, D.C. ,

April 29-30, May 1 , and Oct. 30 , 1980. Transcripts of these

day -long meetings have been deposited with the National

Agricultural Library, Beltsville , Md . Testimony from these

meetings has been incorporated throughout this report.

Barkley, Paul . "Some Nonfarm Effects of Changes in

Agricultural Technology." American Journal of Agricultural

Economics. Vol . 60 , pp. 309-315 . 1978 .

Barkley, Paul . "Some Possible Effects of Economic Security

Taxes on the Structure of Agriculture in the United States."

Staff Paper. Economics and Statistics Service, United

States Department of Agriculture, Washington, D.C.

Forthcoming.A Summary of Regional Meetings has been published by

the U.S. Department of Agriculture ( September 1980) and a

Transcript of Washington Meetings is being published in

January 1981.

Bass , P. and E. Kirshner. " Demographic, Economic and

Fiscal Impacts of Alternative Westlands Reclamation Act

Enforcement Scenarios." American Journal of Agricultural

Economics. Vol . 60 , No. 5. 1978 .

" Adjusting to Equilibrium in Agriculture ." Economic Report of

the President, 1980. United States Government Printing

Office, Washington , D.C. January 1981 .

Beale, Calvin L. " Recent U.S. Rural Population Trends and

Selected Economic Implications . ” Statement before the Joint

Economic Committee, United States Congress, Washington ,

D.C. May 1978.

Agricultural Labor in 1980, Survey & Policy

Recommendations. Draft. William E. Myers, ed . From

discussion and recommendations by a Select Agricultural

Work Group for the Structure of Agriculture Project, Office

of the Secretary , United States Department of Agriculture,

Washington, D.C. 1980.

Berry, Brian and H. Barnum . " Aggregate Patterns and

Elemental Components of Central Place Systems." Journal

of Regional Science. Vol . 4. 1965 .

Berry, Wendell. Culture and Agriculture. Sierra Club Books,

San Francisco. 1977 .

Berry, Wendell. The Unsettling of America.Avon Books, Bk

New York . 1978 .

Baker, Gladys L. , Wayne D. Rasmussen , Vivian Wiser, and

Jane M. Porter, Century of Service: The First 100 Years of

the United States Department of Agriculture. U.S.

Department of Agriculture, Washington , D.C. 1963 . Bieri , J. , A. De Janvry and A. Schmitz. “ Agricultural

Technology and the Distribution of Welfare Gains. "

American Journal of Agricultural Economics. Vol. 54, No. 5 .

1972 .

Baker, Gladys L. , et al. A History of the Agricultural

Extension Service. Economics and Statistics Service, United

States Department of Agriculture, Washington, D.C.

Forthcoming.

Baldock, David and Colin Hines . A Review of Farm

Structure Policies in OECD Countries Outside the USA.

Earth Resources Research , contracted report, Structure of

Agriculture Project, Office of the Secretary, United States

Department of Agriculture, Washington , D.C. 1980 .

Bills , Nelson L. and Arthur Daugherty. Who Owns the Land?

A Preliminary Report for the Northeast States. Staff Report

NRED No. 80-8 . Economics, Statistics , and Cooperatives

Service, United States Department of Agriculture,

Washington, D.C. 1980.

Blobaum , Roger. The Loss of Agricultural Land. Report to

the Citizens Advisory Committee on Environmental Quality,

Washington , D.C. 1974.Ball,Gordon A. and Earl O. Heady, eds. Size, Structure,BK

and Future of Farms. Iowa State University Press, Ames.

1972. Bluestone , Herman . "Income Growth in Nonmetro America ."

Economics, Statistics, and Cooperatives Service, United

States Department of Agriculture, Washington , D.C. Rural

Development Research Report 14. 1970 .

Banks, Vera J. and Judith Kalbacher . " The Changing U.S.

Farm Population ." Rural Development Perspectives. March

1980 .

153



Boehlje , Michael . " An Analysis of the Implications of

Selected Income and State Tax Provisions on the Structure

of Agriculture ." Economics and Statistics Service, United

States Department of Agriculture, Washington, D.C.

Forthcoming.

Brown, David L. " Farm Structure and the Rural

Community." Structure Issues of American Agriculture.

Economics, Statistics, and Cooperatives Service, United

States Department of Agriculture, Washington, D.C. AER

No. 438. November 1979 .

Boehlje, Michael and Charles Davenport. “ The Effect of Tax

Policy on the Structure of Agriculture." Economics and

Statistics Service, United States Department of Agriculture ,

Washington, D.C. Forthcoming.

Brown , Minnie M. and Olaf F. Larson . " Successful Black

Farmers : Factors in Their Achievement. ” Rural Sociology .

Vo. 44, No. 1 , pp . 153-175 . 1979 .

Boehlje, Michael and Ken Krause . " Economic and Federal

Tax Factors Affecting the Choice of a Legal Form of

Business Organization . " Staff Paper. Economics and

Statistics Service, United States Department of Agriculture,

Washington, D.C. Forthcoming.

Burt, Lawrence A. and M.E. Wirth. “ The Economic

Consequences of Alternative Tax Reporting Methods on the

Financial Growth of Pacific Northwest Farms . " Economics

and Statistics Service, United States Department of

Agriculture, Washington , D.C. Forthcoming.

Boehlje, Michael, Stephen Gabriel and John E. Lee , Jr.

" Public Policy Toward Agricultural Credit. " Paper presented

at Symposium on Future Sources of Loanable Funds for

Agricultural Banks, Kansas City Mo. December 1980 .

Buttel, Frederick H. and Oscar W. Larson , III . " Farm Size ,

Structure, and Energy Intensity: An Ecological Analysis of

U.S. Agriculture ." Paper presented at Rural Sociological

Society Meeting, San Francisco. 1978.

Boxley, Robert F. Landownership Issues in Rural America.

Economic Research Service United States Department of

Agriculture, Washington , D.C. ERS-655 . 1979 .

Carlin , Thomas A. and Linda M. Ghelfi . " Off -Farm

Employment and the Farm Sector." Structure Issues of

American Agriculture. Economics, Statistics, and

Cooperatives Service , United States Department of

Agriculture, Washington , D.C. AER No. 438. November

1979 .Breimyer, Harold F. and Wallace Barr. " Issues in

Concentration Versus Dispersion ,” Who Will Control U.S.

Agriculture ? Harold D. Guither , ed . University of Illinois ,

Champaign. 1972.

Carlin , Thomas A. and John C. Crecink . " Small-Farm

Definition and Public Policy.” American Journal of

Agricultural Economics. Vol . 61 , No. 5 , pp. 933-939 . 1979 .

Breimyer, Harold F. Individual Freedom and the Economic

Organization of Agriculture. University of Illinois Press,

Urbana. 1965 .

Carlin , Thomas A. " Small Farm Component of U.S. Farm

Structure ." Structure Issues of American Agriculture.

Economics, Statistics, and Cooperatives Service, United

States Department of Agriculture, Washington , D.C. AER

No. 438. November 1979 .

Brewster, David . " Historical Notes on Agricultural Structure .”

Structure Issues of American Agriculture. Economics,

Statistics , and Cooperatives Service, United States

Department of Agriculture, Washington, D.C. AER No. 438 .

November 1979 .

Carman , Hoy F. " The Estimated Impact of Orchard

Development Cost Capitalization Provisions on California

Orchard Development." Staff Paper. Economics and

Statistics Service , United States Department of Agriculture,

Washington, D.C. Forthcoming.

Brewster , John M. A Philosopher Among Economists. J.T.

Murphy Printing Company , Philadelphia . 1970 .

Brookshire , David S. and Ralph C. D'Arge . "Adjustment

Issues of Impacted Communities or, Are Boomtowns Bad ?”

Natural Resources Journal. Vol. 20 , pp . 523-546 . 1980 .

Center for Rural Affairs. Take Hogs, For Example.

Contracted report, Structure of Agriculture Project, Office of

the Secretary, United States Department of Agriculture,

Washington, D.C. September 1980.

Brown, David L. and Calvin L. Beale. " Sociodemographic

Diversity . " Understanding Nonmetropolitan America.

University of North Carolina Press, Chapel Hill .

Forthcoming.

Clawson, Marion. Policy Directions for U.S. Agriculture:

Long -Range Choices in Farming and Rural Living. Johns

Hopkins University Press , Baltimore. 1968.

Cochrane , Willard W. and Mary E. Ryan . American Farm

Policy, 1948-1973. University of Minnesota Press ,

Minneapolis. 1976.

154



Cochrane , Willard . The Development of American

Agriculture. University of Minnesota Press, Minneapolis.

1979.

Dideriksen , Raymond I. , Allen R. Hidelbough and Keith O.

Schmude. Potential Cropland Study. Soil Conservation

Service. United States Department of Agriculture,

Washington , D.C. Statistical Bulletin No. 578. 1977.

Collins, Robert A. "An Analysis of the Impact of Federal

Income Tax Laws on the Willingness of Various Classes of

Landowners to Engage in Soil and Water Conservation

Projects ." United States Department of Agriculture ,

Washington, D.C. 1980 .

Doll, John P. and Richard Widdows . " A Critique of the

Literature on U.S. Farmland Values." Economics and

Statistics Service, United States Department of Agriculture,

Washington, D.C. Forthcoming.

Connor, John. " Manufacturing and Food Retailing."

Structure Issues of American Agriculture. Economics,

Statistics, and Cooperatives Service, United States

Department of Agriculture, Washington, D.C. AER No. 438 .

November 1979 .

Donaldson , G. F. and J. P. McInerney. " Changing

Machinery Technology and Agricultural Adjustment.”

American Journal of Agricultural Economics. Vol . 55 , pp.

829-839. 1973 .

Coughlin, Robert E. Saving the Garden : The Preservation of

Farmland and Other Environmentally Valuable Land.

National Science Foundation, Washington, D.C. 1979 .

Duncan, Otis Dudley and Albert J. Reiss. Social

Characteristics of Urban and Rural Communities, 1950.

John Wiley & Sons , New York . 1956.

Ericksen, Milton H. and James D. Johnson. "Commodity

Policy Issues for the 1980's . " Southern Journal of

Agricultural Economics. Vol. 12 , No. 1. 1980.

Crecink, John C. Families with Farm Incomes: Their

Income, Income Distribution, and Income Sources.

Economics, Statistics, and Cooperatives Service, United

States Department of Agriculture, Washington , D.C.

November 1979 .

Farm Tenancy. Report of the President's Committee,

Washington, D.C. February 1937.

Dahl , Dale C. " Public Policy Changes Needed to cope with

Changing Structure . " American Journal of Agricultural

Economics. Vol . 47 , pp. 206-213. 1975 .

Farris, Paul L. " Alternatives and Consequences for

Preserving the Family Farm .” Agricultural Science Review .

Third Quarter. 1968.

Deaton , Brady J. and B. R. McManus, eds. The Agrarian

Tradition in American Society. The Institute of Agriculture.

University of Tennessee, Knoxville . 1976 .

Fletcher, W. Wendell . Agricultural Land Retention : An

Analysis of the issue, A Survey of Recent State and Local

Farmland Retention Programs, a Discussion of Proposed

Federal Legislation. Congressional Research Service.

Library of Congress, Washington, D.C. August 1978 .Deavers, Kenneth L. and David L. Brown . "Social and

Economic Trends in Rural America ." Rural Development

Background Paper. The White House, Washington , D.C.

October 1979 .

Flinn , William L. and Frederick H. Buttel. " Sociological

Aspects of Farm Size: Ideological and Social Consequences

of Scale in Agriculture.” Paper presented at the American

Agricultural Economics Association Meeting, Champaign,

July 1980.

DeBraal, J. Peter . Foreign Ownership of U.S. Agricultural

Land. Economics and Statistics Service, United States

Department of Agriculture, Washington , D.C. Agriculture

Information Bulletin 440. 1980 . Floyd , John . " The Effects of Farm Price Supports on the

Returns of Land and Labor in Agriculture ." Journal of

Political Economy. Vol. 73. 1965.
DeJanvry, A. , E. Phillip LeVeen , and D. Runsten .

Mechanization in California Agriculture: The Case of

Canning Tomatoes. Report to the Project of the Instituto

Interamericano de Ciencias Agricolas – OEA and the Ford

Foundation. September 1980.

" Food and Agricultural Policy." Economic Report of the

President, 1978. United States Government Printing Office,

Washington, D.C. January 1978 .

Dewey, Richard . " The Rural-Urban Continuum : Real but

Relatively Unimportant." American Journal of Sociology. Vol.

66 , pp. 60-67. 1960.

155



Freeman, Orville. Agriculture in Transition. Report to the

President . Office of the Secretary, United States

Department of Agriculture, Washington , D.C. January 1969 .

Goldschmidt , Walter R. " Small Business and the

Community: A Study in the Central Valley of California on

Effects of Scale of Farm Operations." Report of Committee

to Study Problems of American Small Business. United

States Senate. 79th Congress, 2nd Session . United States

Government Printing Office, Washington, D.C. December

1946 .

Friedland, William H. , Amy E. Barton and Robert J. Thomas .

" Manufacturing Green Gold - The Conditions and Social

Consequences of Lettuce Harvest Mechanization : A Social

Impact Analysis ." Department of Applied Behavioral

Sciences, University of California , Davis. July 1978 . Grant, K. "Erosion in 1973-74 : The Record and the

Challenge. " Journal of Soil and Water Conservation.

January /February 1975 .Fujimoto , Isao. " The Communities of the San Joaquin

Valley : The Relation Between Scale of Farming , Water Use ,

and the Quality of Life. " Priorities in Agricultural Research of

the U.S. Department of Agriculture- Appendix. United States

Senate, Subcommittee on Administrative Practices and

Procedure of the Committee on the Judiciary . 95th

Congress, 1st Session . United States Government Printing

Office, Washington , D.C. 1978 .

Groenewegen, John R. and James Johnson. " Graduated

Target Prices by Size of Operation ." Economics and

Statistics Service, United States Department of Agriculture,

Washington, D.C. Forthcoming.

Groenewegen, John R. and Jerry A. Sharples. " U.S. Grain

Reserves in Perspective." Agricultural Food Policy Review .

Economics and Statistics Service, United States Department

of Agriculture, Washington, D.C. Forthcoming.

Fuller, Vardon . " The Supply of Agricultural Labor as a

Factor in the Evolution of Farm Organization in California ."

Published Ph.D. dissertation. Department of Agricultural

Economics, University of California, Berkeley. 1940 . Guither, Harold D. , ed . Who Will Control U.S. Agriculture ?

College of Agriculture, University of Illinois, Urbana. Special

Publication No. 27. 1972.Gardner, B. Delworth and Rulon D. Pope . Structure and

Scale in U.S. Agriculture. Department of Agricultural

Economics, University of California, Davis . Giannini

Foundation Research Report No. 487. 1977 .

Guither, Harold D. The Food Lobbyists: Behind the Scenes

of Food and Agri- Politics. Lexington Books, Lexington.

1980 .

Gates, Paul . " Public Land Disposal in California . ”

Agricultural History . Vol . 69 , No. 1. 1975 . Gulley, James L. Beliefs and Values in American

Agriculture. Economic Research Service, United States

Department of Agriculture, Washington, D.C. 1974 .Gertel, Karl and James A. Lewis . "Returns from Absentee

Owned Farmland and Common Stock, 1940-79."

Agricultural Finance Review . Vol. 40. 1980.

Goals and Values in Agricultural Policy . Iowa State

University Center for Agricultural and Economic Adjustment.

lowa State University Press, Ames. 1961.

Gustafson , Gregory C. Who Owns the Land ? A Preliminary

Report for the West States. Staff Report. Economics,

Statistics, and Cooperatives Service, United States

Department of Agriculture, Washington, D.C. NRED No. 80

12. 1980 .

Goldman , George, Darryl L. McLeod, Anthony T. Nakazawa,

and David H. Strong. Economic Effect of Excess Land Sales

in the Westlands Water District. Division of Agricultural

Sciences, University of California, Davis . Special Publication

No. 3214. 1977 .

Hall , Bruce F. and E. Phillip LeVeen . " Farm Size and

Economic Efficiency: The Case of California .” American

Journal of Agricultural Economics. Vol . 60, No. 4. 1978 .

Goldschmidt, Walter R. As You Sow . Allanheld , Osmun &

Co., Montclair, N.J. 1978 .

Hall , Bruce F. " An Economic Analysis of Multiple Job

Holding by Farm Operators." Unpublished Ph.D.

dissertation . Department of Agricultural and Resource

Economics, University of California, Berkeley. 1978 .

Goldschmidt, Walter R. “ Reflections on Arvin and Dinuba."

Family Farm Antitrust Act of 1979. United States Senate

Subcommittee on Antitrust Monopoly and Business Rights

of the Committee on the Judiciary. 96th Congress, 1st

Session . United States Government Printing Office,

Washington, D.C. 1980.

Harl , Neil . " Agriculture Structure and Corporations

Economics and Emotions . " Corporate Farming and the

Family Farm . Iowa State University Press, Ames. 1970 .

156



Hightower, Jim and Susan DeMarco . Hard Tomatoes, Hard

Times. Schenkman Publishing Company, Cambridge. 1973 .

Harl, Neil and Michael D. Boehlje. " Structural Implications of

Income and Estate Tax Regulations With Respect to the

Ownership and Use of Farmland and the Corporate Form of

Business Entity .” Economics and Statistics Service, United

States Department of Agriculture, Washington, D.C.

Forthcoming.

Hjorth, Roland L. " The Effect of the Federal Tax Structure

Upon the Ability of Farmers to Purchase Agricultural Land."

Paper presented at the Federal Taxation and Structure of

Agriculture Seminar . Structure of Agriculture Project, Office

of the Secretary, United States Department of Agriculture,

Washington, D.C. October 1980 .

Harl, Neil . " Influencing the Structure of Agriculture Through

Taxation ." Paper presented at the Federal Taxation and the

Structure of Agriculture Seminar. Structure of Agriculture

Project, Office of the Secretary, United States Department

of Agriculture, Washington , D.C. October 1980.

Holland, David . " Production Efficiency and Economies of

Size in Agriculture." College of Agriculture, Washington

State University , Pullman . Scientific Paper No. 5266. 1979 .

Harrington, David H. "Perspectives on the Economic and

Structural Change in U.S. Agriculture ." Structure Issues of

American Agriculture. Economics, Statistics, and

Cooperatives Service, United States Department of

Agriculture, Washington , D.C. AER No. 438. November

1979 .

Hoppe, Robert. " Agriculturally Dependent Counties . " A

Literature Review in Agriculture and Rural America .

Economics and Statistics Service, United States Department

of Agriculture, Washington , D.C. Forthcoming.

Harrison , Gerald and others . " Income Taxes and Farm

Structure ." Economics and Statistics Service, United States

Department of Agriculture, Washington , D.C. Forthcoming.

Hughes , Dean W. " An Overview of Farm Sector Capital and

Credit Needs in the Eighties." Agricultural Finance Review .

Forthcoming.

Hart, Albert Bushnell , ed . " National Ideals Historically

Traced, 1607-1907.” The American Nation . Vol . 26. Harper ,

New York . 1904-1918 .

Hughes, Dean W. , Stephen Gabriel , et. al. Financing the

Farm Sector in the 1980's: Aggregate Needs and the Roles

of Public and Private Institutions. Report prepared for the

Office of the Secretary. United States Department of

Agriculture, Washington , D.C. December 1980 .

Hathaway, Dale E. and A. Waldo. "Multiple Jobholding by

Farm Operators." Department of Agricultural Economics ,

Michigan State University , Ann Arbor. Agricultural

Experiment Station Research Bulletin No. 5. 1964.

Jamieson, J. “Marketing Orders and Public Policy for the

Fruit and Vegetable Industries." Food Research Studies in

Agricultural Economics, Trade and Development. Vol . 10 ,

No. 3. 1971 .

Hathaway, Dale E. , J. Allan Beegle and W. Keith Bryant.

People of Rural America. United States Department of

Commerce, Washington, D.C. 1968 .

Jesse , Edward V. " Thin Markets for Agricultural Products :

Causes, Effects and Public Policy Options." Staff Paper .

Economics and Statistics Service, United States Department

of Agriculture , Washington , D.C. September 1980 .Heady, Earl O. and Stephen T. Sonka . " Farm Size , Rural

Community Income and Consumer Welfare." American

Journal of Agricultural Economics. Vol . 56 , No. 3 , pp . 534

542. 1974 .

Johnson , James D. "New Policy Direction and Farm

Structure . " Speech given at the Symposium on Farm

Structure and Rural Policy, Iowa State University, Ames .

October 1980 .Heady, Earl O. " Public Policies in Relation to Farm Size and

Structure .” South Dakota Law Review . Vol . 23. 1978 .

Heffernan, William D. “ Sociological Dimensions of

Agriculture Structures in the United States . ” Sociologia

Ruralis. Vol . 12, pp. 481-499. 1972 .

Jones , DeWitt. " Farm and Nonfarm Uses of Farm Family

Resources : Impact on Farm and Total Farm Family

Income. ” Paper presented at the National Rural Center

Conference on Small Farms , Lincoln . February 1979 .

Jordan , Max and Tom Hady. "Agriculture and the Changing

Structure of the Rural Economy.” Structure Issues of

American Agriculture. Economics , Statistics and

Cooperatives Service, United States Department of

Agriculture, Washington, D.C. AER No. 438. November

1979 .

157



Just, Richard, A. Schmitz and D. Zilberman . "The Social

Impact of Technological Change in Agriculture.” Techno

logical Change, Farm Mechanization and Agricultural

Employment. Division of Agricultural Sciences, University of

California , Berkeley. Publication No. 4085. July 1978 .

LeVeen, E. Phillip and D. McLeod. " American Agricultural

Policy in an Inflationary Era." Unpublished working paper.

Department of Agricultural and Resource Economics,

University of California , Berkeley. 1978 .

Justus, Fred and J. C. Headley. The Management Factor in

Farming: An Evaluation and Summary of Research.

Minnesota Agricultural Experiment Station , Minneapolis.

Technical Bulletin No. 258. March 1968.

LeVeen , E. Phillip and George E. Goldman . "Reclamation

Policy and the Water Subsidy: An Analysis of the

Distributional Consequences of Emerging Policy Choices.”

American Journal of Agricultural Economics. Vol. 60 , pp.

929-934. 1978 .

Kain , John and Joseph Persky. "The North's Stake in

Southern Rural Poverty ." Rural Poverty. Report of the

President's National Commission on Rural Poverty ,

Washington, D.C. May 1968.

LeVeen, E. Phillip and Robert Stavins. " The Economic

Consequences of U.S. Agrarian Structural Change : A

Critical Review of the Literature . " Contracted Report,

Structure of Agriculture Project, Office of the Secretary,

United States Department of Agriculture, Washington , D.C.

November 1980.Keene, John C. Untaxing Open Space: An Evaluation of the

Effectiveness of Differential Assessment of Farm and Open

Space Land. United States Government Printing Office,

Washington, D.C. 1976.

LeVeen , E. Phillip . " Public Policy and the Future of the

Family Farm ." Mimeograph . University of California,

Berkeley. 1973

Krause , K. and H. Shapiro. "Tax Induced Investment in

Agriculture: Gaps in Research ." Agricultural Economics

Research . Vol . 26. January 1964.

Lewis, Douglas G. Who Owns the Land ? A Preliminary

Report for the Southern States. Staff Report. Economics,

Statistics , and Cooperatives Service, United States

Department of Agriculture, Washington , D.C. NRED No. 80

12. 1980.

Krause, Kenneth R. and Leonard R. Kyle. " Economic

Factors Underlying the incidence of Large Farming Units . ”

American Journal of Agricultural Economics. Vol. 52, No. 5,

pp. 748-761. 1970 .

Kravitz , Linda. Who's Minding the Coop ? Agribusiness

Accountability Project, Washington , D.C. 1974.

Lewis, James A. Landownership in the United States, 1978.

Economics, Statistics, and Cooperatives Service, United

States Department of Agriculture , Washington, D.C.

Agricultural Information Bulletin No. 435. 1980.

Kyle, Leonard R. , W. B. Sundquist and Harold D. Guither .

" Who Controls Agriculture Now — The Trends Underway."

Who Will Control U.S. Agriculture ? Harold D. Guither, ed .

University of Illinois , Champaign . 1972 .

Lewis, James A. White and Minority Small Farm Operators

in the South. Economic Research Service, United States

Department of Agriculture, Washington, D.C. AER No. 353.

1976 .

Lee, John E. , Jr. " A Framework for Formulating Food

Policy." Southern Journal of Agricultural Economics. Vol. 12 ,

No. 1 , pp . 1-10. 1980.

Lin , William , George Coffman and J. B. Penn . U.S. Farm

Numbers, Sizes and Related Structural Dimensions:

Projections to the Year 2000. Economics and Statistics

Service, United States Department of Agriculture,

Washington , D.C. Technical Bulletin No. 1625. 1980.Lee, John E. , Jr. and Dean W. Hughes. " Capital Needs in

Agriculture in the 1980's . " Paper presented at Conference

on Financing Agriculture in the 1980's, Minneapolis.

September 1980.

Lin , William , James Johnson and Linda Calvin . " Distribution

of Farm Program Payments: Do Payment Limitations Make

Any Difference ? " Paper presented to the American

Agricultural Economics Association Annual meeting, Urbana.

July 1980 .

Lee, Linda K. A Perspective on Cropland Availability.

Economics, Statistics, and Cooperatives Service, United

States Department of Agriculture, Washington, D.C.

Agricultural Report No. 406. 1978 . Lin , William , James Johnson and Linda Calvin . "Farm

Commodity Programs: Who Participates and Who Benefits . "

Staff Paper. Economics and Statistics Service, United

States Department of Agriculture, Washington, D.C.

Forthcoming.

158



Lins, David A. and Peter J. Barry. " Availability of Financial

Credit as a Factor of Structural Change in the U.S. Farm

Production Sector." United States Senate , Committee Print .

Committee on Agriculture , Nutrition and Forestry. April 1980 .

Miller , Thomas A. " Economies of size and Other Growth

Incentives." Structure issues of American Agriculture.

Economics, Statistics, and Cooperatives Service, United

States Department of Agriculture, Washington, D.C. AER

No. 438. November 1979 .

Little, Charles E. Land and Food : The Preservation of U.S.

Farmland. American Land Forum , Washington , D.C. 1979 . Miller , Thomas A. “ Economies of Size , Structural Change ,

and the impact of a Family Farm Policy.” Paper presented

at the Western Agricultural Economics Association Annual

Meeting, Las Cruces. July 1980 .

Lu, Yao -Chi, Philip Cline and Leroy Quance. Prospects for

Productivity Growth In U.S. Agriculture. Economics and

Statistics Service, United States Department of Agriculture ,

Washington, D.C. AER No. 435. 1975 .

MacCannell , Dean . "Report on Current Social Conditions in

the Communities in and Near the Westlands Water District.”

Mimeograph. University of California , Davis . 1980 .

Miller , Thomas A. , Gordon E. Rodewald and Robert

McElroy. "Economies of Size in Major Field Crop Farming

Regions of the United States . " Economics and Statistics

Service, United States Department of Agriculture,

Washington, D.C. Forthcoming.

Madden , J. Patrick . “ Agricultural Mechanization and the

Family Farm — Some Social and Economic Considerations. ”

Department of Agricultural Economics and Rural Sociology,

Pennsylvania State University, University Park . 1979 .

Moles , Jerry A. " Structure and Meaning in American

Agriculture." Unpublished paper presented at Symposium

on Farm Structure and Rural Policy , lowa State University ,

Ames. October 1980 .

Madden, J. Patrick and E. J. Parterheimer. " Evidence of

Economies and Diseconomies of Farm Size ." Size,

Structure and Future of Farms. Earl O. Heady and Gordon

A. Ball , eds. Iowa State University Press , Ames . 1972 .

Moles , Jerry A. "Who Tills the Soil ? Mexican-American

Farm Workers Replace the Small Farmer in California : An

Example from Colusa County." Western Rural Development

Center, Oregon State University, Corvallis. Discussion

Paper No. 7. March 1976 .

McConnell, Grant. The Decline of Agrarian Democracy.

University of California Press, Berkeley and Los Angeles .

1953 .

Moore , Charles V. "Economies Associated with Farm Size ,

Fresno County Cotton Farms. " California Agricultural

Experiment Station . Giannini Foundation Research Report

No. 285. 1965 .McMartin, Wallace, Virgil Whetzel and Paul R. Myers.

" Resources at Risk : Coal Development and Rural America. "

Economics and Statistics Service, United States Department

of Agriculture, Washington , D.C. Forthcoming.

Moore , Charles V. " The U.S. Department of the Interior's

Proposed Rules of Enforcement of the Reclamation Act of

1902 : An Economic Impact Analysis." Staff Report.

Economics, Statistics, and Cooperatives Service, United

States Department of Agriculture, Washington, D.C. ESCS

04. 1980 .

Melichar, Emanuel . “Capital Gains Versus Current Income

in the Farming Sector .” American Journal of Agricultural

Economics. Vol . 61 , No. 5 , pp . 1085-1092 . 1979 .

Michaels , Gregory H. and Gerald Marousek . Economic

Impact of Farm Size Alternatives on Rural Communities.

University of Idaho , Moscow . Agricultural Experiment Station

Bulletin No. 582. 1978 .

Morrison , Denton E. and Allan Steeves . " Deprivation,

Discontent, and Social Movement Participation: Evidence on

a Contemporary Farmers ' Movement , the NFO.” Rural

Sociology. Vol . 32 , pp . 414-434. 1967 .

Milk, Richard . " The New Agriculture in the U.S .: A

Dissenter's View .” Land Economics. Vol . 68 , No. 3 , pp. 228

239. 1972 .

Moyer, D. David . Who Owns the Land ? A Preliminary

Report for the Central States. Staff Report. Economics and

Statistics Service, United States Department of Agriculture,

Washington , D.C. NRED NO. 80-11 . 1980 .

Miller , James P. Nonmetro Growth and Locational Change

in Manufacturing Farms. Economics and Statistics Service,

United States Department of Agriculture, Washington , D.C.

RDRR No. 24. 1980 .

Myers, William E. Some Reflections on Agricultural

Employment. Supplement to Agricultural Labor in 1980,

Survey & Policy Recommendations, draft report of the

Select Agricultural Work Group . Structure of Agriculture

Project, Office of the Secretary, United States Department

of Agriculture , Washington , D.C. 1980 .

159



National Agricultural Research and Extension Users

Advisory Board . Report. Washington, D.C. October 1980.

Peterson , Trudy Huskamp. Agricultural Exports, Farm

Income, and the Eisenhower Administration. University of

Nebraska Press, Lincoln . 1979.

National Commission on Food Marketing. Food From

Farmer to Consumer. United States Government Printing

Office, Washington , D.C. 1966 .

Prinzinger, Barbara Claffey. " Patenting Life Forms: Issues

Surrounding the Plant Variety Protection Act. " Paper

prepared for the Southern Agricultural Economics

Association meeting, Atlanta. February 1981.National Farm Institute . Corporate Farming and the Family

Farm . Iowa State University Press , Ames. 1970 .

National Rural Center, Energy Committee. "Energy and

Small Farms: A Review of Existing Literature and

Suggestions concerning Further Research .” Washington,

D.C. November 27, 1978 .

Rasmussen , Wayne D. and Gladys L. Baker. "The Farmer

Speaks for a Way of Life ." Contours of Change. United

States Department of Agriculture, Washington , D.C. 1970 .

Nikolitch , Radoje. “ The Individual Family Farm . ” Size,

Structure and Future of Farms. Earl O. Heady and Gordon

A. Ball , eds. Iowa State University Press, Ames. 1972.

Bowers, Douglas E. The Social and Political Setting for the

1981 Farm Bill. Economics and Statistics Service, United

States Department of Agriculture, Washington, D.C.

Forthcoming.

Raup, Philip M. " Corporate Farming in the United States."

Journal of Economic History. Vol . 33, No. 1. 1973.O'Brien, Patrick. " World Economic and Agricultural Setting

for the 1980's." Perspectives Paper. Economics and

Statistics Service, United States Department of Agriculture,

Washington, D.C. 1980 .

Raup, Philip M. " Nature and Extent of the Expansion of

Corporations in American Agriculture ." Staff Paper.

Department of Agricultural and Applied Economics,

University of California, Berkeley. April 1975 .Olsen , Alfred J. " Taxes and Agriculture: Some

Observations " Paper presented at the Federal Taxation

and the Structure of Agriculture Seminar. Structure of

Agriculture Project, Office of the Secretary, United States

Department of Agriculture, Washington , D.C. October 1980.

Raup, Philip M. "Some Questions of Value and Scale in

American Agriculture ." American Journal of Agricultural

Economics. Vol . 60, pp. 303-308 . 1978.

Owen , W. F. " The Double Developmental Squeeze on

Agriculture ." American Economic Review . Vol . 66 , No. 3 .

1966 .

Raup, Philip M. "Urban Threats to the Rural Lands :

Background and Beginnings ." Journal of the American

Institute of Planners. November 1975.

Paarlberg, Don. Farm and Food Policy: Issues of the

1980's. University of Nebraska Press, Lincoln. 1980.

Reimund , Donn A. , J. Rod Martin and Charles V. Moore.

" Structural Changes in Agriculture: The Experience for

Broilers, Fed Cattle , and Processing Vegetables .”

Economics and Statistics Service, United States Department

of Agriculture, Washington , D.C. Forthcoming.

Paul , Allen B. , Robert W. Bohall and Gerald E. Plato .

" Farmers' Access to Markets . " Staff Paper. Economics,

Statistics, and Cooperatives Service, United States

Department of Agriculture, Washington , D.C. September

1980.

Reynolds, Thomas, Earl O. Heady and Donald O. Mitchell.

" Alternative Futures for American Agricultural Structure,

Policies, Income, Employment, and Exports: A Recursive

Simulation ." Center for Agricultural and Rural Development,

lowa State University, Ames. CARD Report No. 56. 1975.

Penn, J. B. " Agricultural Economic Developments in the

1970's . " Food and Agriculture Policy. American Enterprise

Institute, Washington , D.C. Forthcoming.

Penn , J. B. " The American Farm Sector and Future Public

Policy : An Economic Perspective ." Agricultural-Food Policy

Review. Economics and Statistics Service, United States

Department of Agriculture, Washington, D.C. Forthcoming.

Ridenour, Philip. " Federal Income Taxation and the Trend

Toward Family Farm Corporations." Paper presented at the

Federal Taxation and the Structure of Agriculture Seminar.

Structure of Agriculture Project, Office of the Secretary,

United States Department of Agriculture, Washington, D.C.

October 1980.

Perelman , Michael . “ The Demise of Efficiency: The

Perverse Economics of United States Agriculture ."

Department of Economics, Chico State University, Chico .

1979 .

160



Rodefeld , Richard D. , Jan Flora, Donald Voth , Isao Fujimoto

and Jim Converse, eds. Change in Rural America: Causes,

Consequences and Alternatives. C. V. Mosby, St. Louis.

1978.

Smith , T. Lynn . “ A Study of Social Stratification in the

Agricultural Sections of the U.S.: Nature, Data , Procedures

and Preliminary Results . " Rural Sociology. Vol. 34, pp . 497

510. 1969 .

Rowe, Gene. The Hired Farm Working Force of 1977.

Economics, Statistics, and Cooperatives Service, United

States Department of Agriculture, Washington , D.C. AER

No. 437. 1978.

Stam , Jerome M. and Ann G. Sibold . Agriculture and the

Property Tax. United States Department of Agriculture,

Washington, D.C. AER No. 392. 1978.

Schertz, Lyle P. and others. Another Revolution in U.S.

Farming ? Economics and Statistics Service, United States

Department of Agriculture, Washington , D.C. AER No. 441.

December 1979 .

Stanton, Bernard F. " Perspective on Farm Size."

Presidential address delivered to the American Association

of Agricultural Economics, Blacksburg, Va. 1978 .

State of California. The Family Farm in California. Report of

the Small Farm Viability Project, Sacramento . 1977 .

Schertz , Lyle P. " Inflation : A Food and Agriculture

Perspective." Economics and Statistics Service, United

States Department of Agriculture, Washington, D.C.

Forthcoming.

Status of the Family Farm . First Annual Report to the

Congress. Economics, Statistics, and Cooperatives Service,

United States Department of Agriculture, Washington, D.C.

Committee Print. United States Senate Committee on

Agriculture, Nutrition and Forestry. 1979.Schmitz, Andrew and David Seckler. " Mechanized

Agriculture and Social Welfare : The Case of the Tomato

Harvester. " American Journal of Agricultural Economics.

Vol. 52, pp. 569-577 . November 1970 .

Status of the Family Farm . Second Annual Report to the

Congress. Economics, Statistics, and Cooperatives Service,

United States Department of Agriculture, Washington , D.C.

AER No. 434. September 1979 .Seckler, David and R. A. Young. " Economic and Policy

Implications of the 160 - Acre Limitation in Federal

Reclamation Law ." American Journal of Agricultural

Economics. Vol . 60, No. 4. November 1978 .

Status of the Family Farm . Third Annual Report to the

Congress. Economics and Statistics Service, United States

Department of Agriculture, Washington , D.C. Forthcoming.

Seckler, David William . "Why Corporate Farming ? "

Corporation Farming: What Are the issues ? Department of

Agricultural Economics, University of Nebraska, Lincoln .

Report No. 53, pp . 23-27. 1969.

Structure issues of American Agriculture. Economics,

Statistics, and Cooperatives Service, United States

Department of Agriculture, Washington, D.C. AER No. 438.

November 1979 .

Short, Sara D. " Concentration of 1978 Deficiency

Payments." Paper presented at the Southern Agricultural

Economics Association meetings, Atlanta . February 1981 .

The People Left Behind. The President's National Advisory

Commission on Rural Poverty. United States Government

Printing Office, Washington, D.C. 1967.

Sisson , Charles. "The U.S. Tax System and the Structure of

American Agriculture ." Paper presented at the National

Rural Center Conference on Small Farms, Lincoln . February

1979.

" The Revolution in American Agriculture." National

Geographic Magazine. February 1970 .

Smith , Leslie Whitener and Gene Rowe. Food Stamp

Participation of Hired Farmworker Families. Economics,

Statistics, and Cooperatives Service, United States

Department of Agriculture, Washington, D.C. AER No. 403.

1978.

Thompson, Allen R. and Michael Green. The Status of

Minority Farms in the United States, 1974. Staff Report.

Economics and Statistics Service. United States Department

of Agriculture , Washington, D.C. AER No. 80-14 . 1980.

Till, T. “The Extent of Industrialization in Southern Nonmetro

Labor Markets in the 1960's. " Journal of Regional

Economics. Vol. 13 , No. 3 .Smith, Leslie Whitener and Robert Coltrane. Agricultural

Labor Needs in the 1980's. Economics and Statistics

Service, United States Department of Agriculture,

Washington , D.C. 1980.

161



Timmons, John . " Agriculture's Natural Resource Base:

Demand and Supply Interactions, Problems, and

Remedies. ” Speech presented at the National Conference

on Soil Conservation Policies, Washington , D.C. November

1979 .

United States Department of Agriculture. Monitoring Foreign

Ownership of U.S. Real Estate : A Report to the Congress.

United States Government Printing Office, Washington , D.C.

1980.

Tweeten, Luther and T. Nelson . " Sources and

Repercussions of Changing U.S. Farm Real Estate Values."

Agriculture Experiment Station, Stillwater. Technical Bulletin

No. T - 120. 1966.

United States Department of Agriculture. Our Land and

Water Resources, Current and Prospective Supplies and

Uses. Economic Research Service, Washington, D.C.

Miscellaneous Publication No. 1290. May 1974.

United States Department of Agriculture. "Resource

Conservation Act Appraisal 1980." Economics and Statistics

Service. Washington , D.C. Forthcoming.

Tweeten , Luther and Wallace Huffman. " Structural Change:

An Overview .” Project on a research agenda for small

farms. National Rural Center, Washington , D.C. January

1979 .

Tweeten, Luther. " Food and Agricultural Policy." Paper

presented at a symposium sponsored by the American

Enterprise Institute for Public Policy Research , Washington ,

D.C. 1977

United States Department of Agriculture. Transcript of

Proceedings, Washington, D.C. Hearings held April 29 -May

1 , 1980. Structure of Agriculture Project. Office of the

Secretary. Washington, D.C. January 1981 .

United States Department of Agriculture, United States

Department of Interior, and Environmental Protection

Agency. " Irrigation Water and Use and Management." An

interagency taskforce report. Washington, D.C. June 1979.

United States Congressional Budget Office . " Corporations in

Farming . ” Family Farm Antitrust Act of 1979. United States

Senate Subcommittee on Antitrust, Monopoly and Business

Rights of the Committee on the Judiciary. 96th Congress,

1st Session. United States Government Printing Office,

Washington, D.C.

United States Department of Agriculture. Who Owns the

Land ? A Preliminary Report of a U.S. Landownership

Survey. Economics, Statistics, and Cooperatives Service.

Washington, D.C. January 1981.

United States Congressional Budget Office. Public Policy

and the Changing Structure of American Agriculture. United

States Government Printing Office, Washington , D.C.

August 1978 .

United States Department of Commerce, Bureau of the

Census. 1974 Census of Agriculture. Vol. IV . Special

Reports Part 5. Corporations in Agricultural Production.

Washington, D.C. November 1978 .

United States Department of Agriculture. A Dialogue on the

Structure of American Agriculture : Summary of Regional

Meetings, November 27-December 18 , 1979. Structure of

Agriculture Project, Office of the Secretary . Washington,

D.C. September 1980 (revised ).

United States Department of Commerce, Bureau of the

Census. Farm Population of the United States. Current

Population Reports, Series P-27 , No. 53. September 1980 .

United States Department of Agriculture. After a Hundred

Years (The Yearbook of Agriculture, 1962 ). United States

Government Printing Office, Washington, D.C. 1962.

United States Department of Commerce, Bureau of the

Census. Farm Population of the United States: 1978.

Washington, D.C. September 1979 .

United States Department of Agriculture . Changes in Farm

Production and Efficiency, 1978. Economics and Statistics

Service, Washington , D.C. Statistical Bulletin 628. January

1980 .

United States Department of the Interior. Interim Report on

Acreage Limitation. Water and Power Resources Service,

Washington , D.C. March 1980 .

United States Department of Agriculture . "Focus on Rural

Poverty." Rural Development Perspectives, No. 2.

Economics, Statistics, and Cooperatives Service,

Washington, D.C. March 1980 .

162



United States Federal Trade Commission . " On the Influence

of Market Structure on the Profit Performance of Food

Manufacturing Companies." Economic Report. Washington ,

D.C. September 1969.

Wile , Philip H. " Federal Tax Laws and the Structure of

Agricultural Operations." Paper presented at the Federal

Taxation and Structure of Agriculture Seminar . Structure of

Agriculture Project, Office of the Secretary, United States

Department of Agriculture, Washington, D.C. October 1980.

United States General Accounting Office. Changing

Character and Structure of American Agriculture: An

Overview . Washington, D.C. 1979 .

Wilkinson , Kenneth P. " Consequences of Decline and

Social Adjustment to It. " Communities Left Behind:

Alternatives for Development. Larry R. Whiting , ed. lowa

State University Press, Ames. 1974.United States Senate Committee on Agriculture and

Forestry. Record of hearings on long -range agricultural

policy. United States Government Printing Office,

Washington, D.C. , pp . 6-10 . 1948 .

Wunderlich , Gene. Facts About U.S. Landownership.

Economics and Statistics Service, United States Department

of Agriculture, Washington, D.C. Information Bulletin No.

422. 1979 .United States Senate Committee on Agriculture , Nutrition

and Forestry. Farm Structure : A Historical Perspective on

Changes in the Number and Size of Farms. Committee

Print. 96th Congress, 2nd Session . United States

Government Printing Office, Washington , D.C. April 1980.

Ziemetz , Kathryn A. Growing Energy: Land for Biomass

Farms. Economics and Statistics Service, United States

Department of Agriculture, Washington , D.C. AER No. 425.

1979.

United States Senate Select Committee on Small Business

and the Committee on Interior and Insular Affairs. Will the

Family Farm Survive in America ? 94th Congress, 2nd

Session , Parts 1 and 3. United States Government Printing

Office, Washington , D.C. July 1975 and February 1976 .

United States Senate Subcommittee on Migratory Labor of

the Committee on Labor and Public Welfare. Farmworkers

in Rural America, 1971-1972. 92nd Congress, 1st and 2nd

Sessions, Parts 3A, 3B , 3C and 5A. United States

Government Printing Office, Washington , D.C. November

1971 and January 1972 .

United States Senate Subcommittee on Monopoly of the

Select Committee on Small Business . Corporation Farming.

90th Congress, 2nd Session. United States Government

Printing Office, Washington , D.C. May and July 1968.

United States Senate Subcommittee on Monopoly of the

Select Committee on Small Business . Role of Giant

Corporations. 92nd Congress, 1st and 2nd Sessions , Parts

3 , 3A and 3B . United States Government Printing Office,

Washington , D.C. November /December 1971 and March

1972 .

Walter, Alan S. , James Johnson , et. al. "Prohibiting

Commodity Program Payments to Nonfarm Corporations

and Partnerships. ” Staff Paper. Economics and Statistics

Service, United States Department of Agriculture,

Washington, D.C. June 1979 .

West, Jerry G. " Agricultural Economics Research and

Extension Needs of Small Scale , Limited Resource

Farmers . " Southern Journal of Agricultural Economics. Vol .

11 , No. 1. 1979 .

163



AUTHORS AND CONTRIBUTORS

Bob S. Bergland, Secretary of Agriculture Research and Technical Assistance

Susan E. Sechler, Project Coordinator,

Deputy Director, Office of Economics, Policy Analysis and

Budget

Economics and Statistics Service, USDA: Barbara Claffey,

Kenneth Clayton, Kenneth L. Deavers, John Groenewegen,

David H. Harrington , James D. Johnson , John E. Lee, Jr. ,

Patrick M. O'Brien , J.B. Penn , Donn A. Reimund , Richard

Rizzi, Felix Spinelli , and Lyle P. Schertz , Vicky Smith .Project Staff: Brian B. King , Joseph Belden , Susan De

Marco , Beverly Ganley , and J. Gibson Edwards (design and

production ) Office of Budget, Planning and Evaluation , USDA: John

Fedkiw , Lynn Maish, andArnold Miller.

Farmers Home Administration, USDA : Richard W. Long .

Science and Education Administration, USDA : James

Meyers .

Consultants to the Project: David Baldock , Michael Boehlje,

Charles Davenport, Jack Doyle, Frances Hill , Colin Hines,

James Holt, E. Phillip LeVeen , William E. Meyers , Robert

Stavins, and Martin Strange.

Reviewers : Emerson M. Babb, David E. Brewster, Howard

W. Hjort, Janet Keyser, Pamela Mayall , William Motes, Cliff

Ouse , Elizabeth Webber, and James C. Webster.

Contributions of ideas and materials also were made by

Don Paarlberg, Willard Cochrane, Jack Keyser, John Obert,

Dean MacCannell, Isao Fujimoto, Philip M. Raup , William D.

Heffernan , and Harold F. Breimyer.

The public meetings for this project were organized by, in

addition to the staff named above, Garry South , Karen

Voight, Susan McCaskill, Nancy Rubin , Patricia Stolfa, Ovid

Bay, Joseph McDavid , and Robert W. Norton. Particular

thanks are owed to the 575 speakers at the regionalmeet

ings, the panelists at the Washington meetings, and the

thousands of others who attended the meetings and/or

mailed their opinions and suggestions to the Secretary dur

ing the last two years .

Special thanks also are due to Tricia Pennington , Karen

Boggs, MonaCheri Clarke, Corless Hamm , Bernice D. Jef

ferson , and Vickie Price ; to David Sutton and Jan Proctor of

the Design Center , and Al Senter and Joseph Stanton of

the Printing Center, Office of Governmental and Public

Affairs.

# U. S. GOVERNMENT PRINTING OFFICE : 1981 723-560 / 686

> 164





i





























































































































































































































































































































































































































aHT392 
.A53 

C ¿Í. States 
-_.^,(_-^..(ment of 
'^mJ Agriculture 

Economic 
Research 
Service 

Rural 
Development 
Research 
Report 
Number 59 

^ » 

Black Farmer 
Their Farms 
Vera J. Ba 

i_, 

i 

. ''\ 'i^jftwitfll^H     ilT "fK-^,^'.. 

^1*^fS^- 

..rf 



Additional copies of tliis report... 

can be purchased from the Superintendent of Documents, U.S. Government 
Printing Office, Washington, DC 20402. Ask for Black Farmers and Their Farms 
(RDRR-59). Write to the above address for price and ordering instructions. For 
faster service, call the GPO order desk at 202-783-3238 and charge your purchase 
to your VISA, MasterCard, Choice, or GPO Deposit Account. A 25-percent bulk 
discount is available on orders of 100 or more copies shipped to a single address. 
Please add 25 percent extra for postage for shipments to foreign addresses. 

Microfiche copies ($5.95 each) can be purchased from the National Technical 
Information Service, 5285 Port Royal Road, Springfield, VA 22161. Askfor ß/ac/f 
Farmers and Their Farms (RDRR-59). Enclose check or money order, payable to 
NTIS. For faster service, call NTIS at 703-487-4650 and charge your purchase to 
your VISA, MasterCard, American Express, or NTIS Deposit Account. NTIS will 
ship rush orders within 24 hours for an extra $10; charge your rush order by calling 
800-336-4700. 

The Economic Research Service has no copies for free mailing. 



Black Farmers and Their Farms. By Vera J. Banks, Agriculture and Rural 
Economics Division, Economic Research Service, U.S. Department of Agriculture. 
Rural Development Research Report No. 59. 

Abstract 

Blaclc farmers represented less than 2 percent of the Nation's 2.2 million farmers 
in 1982, down from 14 percent in 1920; however, they represented 61 percent of 
all minority farmers. Black-operated farms continue to be heavily concentrated in 
the South. By 1982, more than 60 percent of all black farmers were full owners of 
their farms, compared with only 16 percent in 1930. The average black-operated 
farm has only about 100 acres compared with the national average of 440 acres. 
Most black farmers in 1982 specialized in livestock and cash grains; however, they 
were more likely than other farmers to rely on tobacco for their principal source of 
farm income. Almost a third of all black farmers were 65 or older. Lessthan a fifth 
of all farmers nationwide were that old. 

Keywords: Black farmers, farm operators, geographic distribution, tenure status, 
type of farm, value of agricultural products sold, age, employment, income. 
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Summary 

Black farmers represented less than 2 percent of the Nation's 2,2 million farmers 
in 1982, down from 14 percent in 1920; however, they still represent 61 percent of 
all minority farmers. Here is a composite sketch of the 33,000 black farmers in the 
United States: 

• More than 31,000 black-operated farms, better than 90percent of the national 
total, are in the South. 

• More than 60 percent of all black farmers are full owners of their farms, up 
from only 16 percent in 1930. 

• Almost half of all black-operated farms are smaller than 50 acres and have 
sales under $2,500 annually. The average black-operated farm has only about 
100 acres, compared with the 440-acre national average. 

• About 45 percent of all black farmers specialize in livestock; cash grain is a 
distant second specialty. 

• Black farmers are about ^h times more likely to specialize in tobacco than 
are all farmers. 

• Black farmers tend to be older and less well educated than other farmers. 
The average age of black farmers is 57 years, 6 years more than the national 
average for all farmers; black farmers also are twice as likely as other farmers 
to be 65 years old or older. 

• Only about 36 percent of southern black farmers had debt claims against their 
farm assets in 1979, compared with 47 percent of southern white farmers. 

Because most black farmers do not earn enough from farm income to support their 
families, they must also seek off-farm work. However, the average age of black 
farmers makes this difficult because older farmers' age, health, and lack of training 
tend to limit the work they can do and the places where they can seek work. 



Black Farmers and Their Farms 

Vera J. Banks^ 

Introduction 

Black farmers have never accounted for more than about 
14 percent of all U.S. farmers. The number of black-oper- 
ated farms dropped from a 1920 peak of 925,710 to only 
33,250 by 1982. Average size of a black-operated farm 
more than doubled from 51 acres in 1900 to 104 acres 
in 1982, but the national average jumped from 147 acres 
to 440 acres. 

acres of farmland. In 1978, there were little more than 
50,000 black farmers, and owned farmland had declined 
to 3.2 million acres. It is not possible to account precisely 
for the net of nearly 12 million acres that have left the 
ownership of black farmers. Some of that land was 
owned by blacks who were not farming, and some was 
still black owned but no longer farmland. But, a large 
amount unquestionably was bought by whites or others 
from black farmers or their heirs.^ 

Farm numbers have decreased most "... among those 
farms with the weakest economic base which could not 
compete with the attraction of the cities, could least afford 
the conversion to mechanization, could not provide an 
adequate livelihood for its families from farm earnings 
and could not, for various reasons, supplement farm 
earnings with nonfarm sources of income. The majority 
of black farmers were in this group" (73).^ 

This report reviews significant historical trends and 
examines the recent key characteristics of black farmers 
and their farms. It also explains the importance of some 
of those trends and characteristics. 

Most of the analysis in this report is based on 1978 data, 
the most recent, most complete data set available. Some 
of the data categories were updated in 1982. A section 
near the end of this report reviews those later data and 
their possible implications. 

Background 

Many studies have examined and analyzed the historical 
role of blacks in agriculture, their characteristics, and the 
trend in their number and location (2, 3, 5, 8, 9, 11). In 
1920, the number of black-operated farms peaked at 
about 926,000, and black farmers owned about 15 million 

*The author is a demographic statistician with the Agriculture and 
Rural Economics Division, Economic Research Service, U.S. Depart- 
ment of Agriculture. 

^Italicized numbers in parentheses identify literature cited in the 
references at the end of this report. 

One must not confuse the land owned by black farmers 
with all land owned by blacks. Blacks who were not 
farming owned an additional 3.1 million acres of farmland 
in 1978, about as much asthat owned by black farmers. 
Blacks also owned approximately 4 million acres of 
nonfarmland, excluding city lot-sized parcels. The only 
historical data available are those on farmland owned by 
farmers; information on other land holdings is derived 
from one U.S. Department of Agriculture survey in 1978. 
It is not possible, therefore, to say with certainty whether 
total black ownership of land has increased or decreased 
in recent years. Total black ownership of land today (10 
million acres) is less than that owned by black farmers 
alone a half century ago {10, 13). 

To some extent, the change in farms is not so drastic as 
it seems. The definition of a farm is more restrictive today 
than it was in 1920. If the old definitions were still in use, 
twice as many black farmers might be counted today as 
there really are, perhaps even more. Also, black-operated 
farms are highly concentrated in the South; in 1920, 
about three-fourths of these farms were tenant-operated 
parts of larger white-owned operations. The tenants 
typically lacked equipment of their own or management 
responsibilities. Except for the fact that they worked for 
a share of the crops rather than for wages, tenant farmers 
were more like hired farmworkers. The fate of the tenants 
was predictable once southern farming felt the effects of 
mechanization and other modernization. But even after 
these qualifications are made, the change is dramatic 

^A detailed discussion on the impact of heir property on declining 
black landownership is presented in (70). 



and much greater than that for southern white farmers, 
whose numbers dropped from 2.3 million to 955,000 
between 1920 and 1978 (13). 

Number and Location 

Black farmers have always been the leading minority 
group among U.S. farmers. Nevertheless, even at their 
peak of 926,000 in 1920 (table 1 ), blacks were still only 
14 percent of all farmers. At midcentury, there were 
560,000 black farmers, 10 percent of all farmers. By 1978, 
there were only 57,000 farms operated by Wacks, only 
2 percent of the total (table 2). 

The latest change in the definition of a farm was adopted 
for the 7974 Census of Agriculture when the definition of 
a farm was changed to any place where $1,000 or more 
of agricultural products were sold, or normally would 
have been sold, in the reporting year (22). Under the 
previous definition in use since 1960, a farm was defined 

Table 1—Black farmers by region, 1900-78 

Year United 
States 

Northeast Midwest South West 

Number 

1978 57,271 288 1,720 54,616 647 
1969 87,393 254 1,534 85,249 356 
1959 272,541 596 4.259 267,008 678 
1950 559.980 1,002 6,700 551.469 809 

1940 681,790 1,432 7,466 672,214 678 
1930 882,852 1,021 10,083 870.936 812 
1920 925,710 1,469 7,911 915,595 735 
1910 893,377 1,620 10,432 880,836 489 
1900 746,717 1,761 12,255 732,362 339 

Source: {20, 23). 

Table 2-—Black-operated farms as a percentage 
of all farms and southern farms, 1900-78 

Year 

Black-operated farms 
as a percentage of— 

Al! farms All southern farms 

Percent 

1978 
1969 
1959 
1950 

2.3 
3.2 
7.3 

10.4 

5.4 
7.3 

16.2 
20.8 

1940 
1930 
1920 
1910 
1900 

11.2 
14.0 
14.3 
14.0 
13.0 

22.4 
27.0 
28.6 
28.4 
27.9 

Source: (20, 23). 

as a place of 10 or more acres with at least $50 worth 
of agricultural products sold in the reporting year, and 
places of under 10 acres if at least $250 worth of agricul- 
tural products were sold. 

The overall impact of this latest change in farm definition 
was to lower the count of farms. However, the significant 
effect concerned data on size of farm and race of 
operator. Farms with annual sales of less than $2,500 
were directly affected by this definitional change, lowering 
the number of farms in this sales class more than any 
other class. Because black farmers were dispropor- 
tionately located on farms with low agricultural^ales, the 
number of farms operated by blacks would have been 
15 percent higher under the previous definition than 
under the definition adopted for the 1974 census. The 
number of farms operated by whites would only have 
been about 6 percent higher (22). 

Black Farnfiers In the South 

When the heavy geographic concentration of black 
farmers is taken into account, the decline in their relative 
importance becomes even more striking. Blacks have 
historically been concentrated in the Southern States 
and thus have been a significant proportion of all southern 
farms. Up until the Great Depression of the thirties, 
blacks operated more than a fourth of all southern farms. 
Thereafter, the rate of decline in number of farms and 
the movement of people from farms accelerated among 
both whites and blacks, but particularly blacks. 

In the forties and fifties, the success of tractors, mechan- 
ical harvesters, and chemical weed control displaced 
thousands of tenant farmers, most of them black (72). 
By 1950, black representation in the southern total had 
fallen to 20 percent, and by 1978, blacks operated only 
5 percent of all southern farms. Black farmers are 10 
percent or more of aH farm operators in only two Southern 
States: South Carolina (19 percent) and Mississippi (16 
percent). 

The overwhelming concentration of blacks in the South 
has been well documented. DuBois, in his 1900 census 
monograph on The Negro Farmer, pointed out that 
"... the Southern States contain more than 98 percent 
of all farms operated by negroes and more than 97 
percent of the total acreage of these farms" (5). Beale, 
in 7/78 Negro in American Agriculture, also noted the 
strong southern concentrations in 1950, but was more 
specific as to their location. 



"The great majority of Negro farmers are located 
in a huge sickle-shaped stretch of land that 
begins on the northeast in southern Maryland, 
sweeping southward through Virginia, the 
Carolinas and Georgia east of the Blue Ridge 
Mountains. The area curves through Georgia 
below the southern end of the mountains, 
across central Alabama, and in a northward 
direction through Mississippi, with the end in 
western Tennessee and eastern Arkansas. A 
handle can be thought of as extending across 
northern Louisiana, curving down into eastern 
Texas. There are very few Negro farmers in the 
mountain and plateau parts of the South, in the 
Florida peninsula or in the plains portions of 
Texas" (3). 

Of counties with 100 or more black-operated farms in 
1978, significant numbers are still found in the flue-cured 
tobacco production areas of the Southern Virginia Pied- 
mont and the Upper Coastal Plains of the Carolinas (fig. 
1 and app. table 1 ). Substantial numbers are also in the 
Alabama Black Prairie Area which historically has been 
known for its large black population: as late as 1950,72 
percent of the area's total population was black. The high 
proportion of blacks in this area resulted from and 
developed during the years when the cotton plantation 
system was at its peak (4). Clusters of black farmers are 
also in the Coastal Plain areas of Georgia and in the 
southwest and Delta Fringe and Bluff Hills areas of 
Mississippi. 

As late as 1964, there were 58 counties in the United 
States where black farmers were in the majority. Accord- 
ing to the 7978 Census of Agriculture, of southern 
counties with 25 or more black farmers, there was no 
county where farms operated by blacks amounted to 50 
percent or more of all farms (20), In fact, black farmers 
constituted at least a third of the county total in only eight 
counties (app. table 2). Greene County, Alabama, had 
the highest proportion of black farmers in 1978, 44 
percent. There were only 54 counties where black 
farmers made up a fifth or more of all farmers and 192 
counties where they constituted as much as a tenth or 
more of the total (fig. 1). 

Black farmers remain highly concentrated in a few 
Southern States. In 1900, Mississippi, Alabama, South 
Carolina, and Georgia contained over half of all farms 
operated by blacks. Mississippi alone had 128,000 
black-operated farms, nearly a fifth of the national total 

(app. table 3). In 1978, half of all black-operated farms 
were still in four Southern States: Mississippi, North 
Carolina, South Carolina, and Texas. Georgia lost about 
two-fifths of its black-operated farms between 1900 and 
1950 while the number of black farmers, mostly tobacco 
farmers, increased in North Carolina. Alabama, which 
had remained among the top four States until the mid- 
seventies, was replaced in 1978 by Texas, where the 
number of black-operated farms stabilized. 

Mississippi has had more black farmers than any other 
State since the data were first collected; with 9,000 
black-operated farms in 1978, it still ranks first. However, 
the rapid loss of cotton tenants in that State may cost it 
its top rank. North Carolina, with its continued heavy 
involvement in tobacco farming and the historic concen- 
tration of black farmers in tobacco, may achieve the top 
rank. 

Black Farmers Outside the South 

Although black farmers are largely confined to the South, 
a few Northern and Western States have a fair represen- 
tation. Prior to the Civil War, many free blacks and 
escaped slaves fled to areas north of the Ohio River 
where slavery was forbidden. Most went to the hilly 
country of southern Ohio and Indiana, where farming 
was largely small in scale. Others moved to the Corn 
Belt parts of these two States and of southern Michigan, 
and engaged in more commercial types of agriculture. 
Still others were brought as slaves into Missouri. In 1900, 
the North and West combined had about 14,000 black 
farmers with the great majority (85 percent) in the Mid- 
west. Missouri alone had about 5,000 and Ohio, Indiana, 
Illinois, and Kansas had more than 1,000 each (2). The 
exodus of millions of southern blacks during the forties 
and fifties to the North and West was rarely a farm-to-farm 
move. Most of these black migrants had a farm back- 
ground, but they usually moved to cities and towns 
outside the South in search of better economic and 
personal opportunities. 

Today, the largest number of black farmers in the North 
and West is in California, Michigan, Missouri, and Ohio. 
Although ranking fourth in total number outside the 
South, Michigan has the largest individual settlement of 
black farmers. Van Buren and Cass counties in the 
southwestern corner of the State, just north of South 
Bend, Indiana, are ".. . perhaps the most persistent of 
the northern areas developed by free Negroes in the 
generation before the Civil War. After a period of some 



"^        Figure 1 

Concentration of Black Farmers 
in tlie Soutli, 1978 

Counties where blacks were 10 percent 
or more of all farmers 
Counties with 100 or more black farmers 
Counties with 100 or more black farmers and 
where blacks were 10 percent or more of all farmers 

Selected contiguous 2-county groupings 

Source: [20) Note: Excludes counties with fewer than 25 black farmers. 



decline as a commercial farming area, it has begun to 
grow again as a part-time farming and residential area" 
(2). According to the 1978 Census of Agriculture, there 
were 74 black farmers in these two contiguous Michigan 
counties (78, 21). 

For many years, Missouri had the largest number of 
black-operated farms outside the South. As late as 1969, 
this State still ranked first with more than 400 black 
farmers. The southeastern corner of Missouri Is distinctly 
different from the rest of the State in many ways. It is 
physiographically, economically, and culturally part of the 
South, and black farmers have long been concentrated 
in this Missouri section of the Mississippi Delta, often 
referred to as the Missouri Bootheel. In 1978, nearly a 
third of the more than 200 black farmers in Missouri were 
in this six-county area: Butler, Pemiscot, Mississippi, 
New Madrid, Stoddard, and Dunklin. 

Ohio also has sizable numbers. But, in contrast to 
Michigan and Missouri, it has no strong geographic 
concentrations of black farm operators. There were, 
however, small settlements around Dayton and Cincin- 
nati and in the southeast Ohio hills. 

California is now the leading State outside the South in 
number of black-operated farms. Many years ago, the 
types of agriculture pursued in this State involved a 
demand for unskilled farm laborers, and blacks found 
employment as hired farmworkers. During the thirties 
and early forties, the number of blacks greatly increased 
as migrants fled the Great Depression. Later, many 
sought defense work. Over the years, some of these 
migrants went into agriculture on their own, and there 
were 300 black farmers in California in 1978. Their farms 
were widely scattered throughout the Central Valley that 
runs between the Coast Range on the west and the 
Sierra Nevada on the east. However, there were some 
concentrations of black farmers in the lower San Joaquín 
part of the Central Valley where arable cropland is 
intensively farmed and where high-yield, high-quality 
cotton is a major crop. 

Size of Farm 

Farms operated by blacks historically have been com- 
paratively small in acreage. In 1900, the average size of 
a farm operated by blacks in the United States was 51 
acres, compared with 147 acres nationally. Blacks had 
limited capital to buy land, and most operated not as 
owners but as tenants. As tenants, they were unlikely to 

enlarge their operation. DuBois, in his analysis of black 
farmers, made the following assessment: 

The usual farm of the negro has an area of 
from 20 to 50 acres—the "one-mule farm"— 
requiring the labor of a man and his family and 
one mule. Nearly half of the farms operated by 
negroes in the country in 1900 were of this size" 
(5). 

When the national trend toward larger farms began in 
1935, the average black-operated farm in the South was 
44 acres contrasted to the average of 131 for southern 
white farmers. As the ability and necessity to have larger 
units grew, all classes of white farmers, including those 
on tenant operations, began to steadily operate larger 
land holdings. By 1978, the size of the average white- 
operated farm in the South had risen to 321 acres. Black 
farmers did not generally participate in this trend of 
increasing farm size. Although hundreds of thousands 
of small tenant farms have disappeared, the 1978 
average size of farms operated by blacks was only 83 
acres, an increase of just 39 acres since 1935. This low 
average farm size reflects the fact that in 1978, nearly 
three of every five black-operated farms had fewer than 
50 acres (table 3). By contrast, only a third of southern 
white farmers had fewer than 50 acres. Thus, black-oper- 
ated farms are typically small, which greatly limits their 
capacity to support a family or their suitability for certain 
types of farming. On more than 70 percent of the farms 
with fewer than 50 acres*, the value of products sold by 
black farmers amounted to less than $2,500 in 1978. 

Average farm size as a measure derived entirely from 
total acres in each place brings together, in a single size 
group, farms representing numerous types of agriculture 
and intensity of production. This measure is especially 
useful when the averages are for States or other large 
geographic areas. The average size of agricultural 
operations varied widely among the Southern States. 

Oklahoma, the only Southern State with more than 10 
percent of its black-operated farms having 260 acres or 
more in 1978, had the largest average farm size (158 
acres). Texas, where the average black farm was 118 
acres, ranked second (app. table 4). Black farmers in 
both of these States are heavily engaged in livestock 
farming which requires sizable acreage. In contrast, 
some of the smallest average farm sizes are in North 
Carolina and Maryland where large proportions of black 
farmers are engaged in highly labor-intensive tobacco 
production. 



Table 3—Selected characteristics of alJ farms and black-operated farms for the United States and the South, 1978 

Unit 
United States South 

Characteristic 
All farms 

Black-operated 
farms All farms 

Black-operated 
farms 

Farms Number 2,478,642 57,271 1,015,304 54,816 
Land in farnns 1,000 acres 1,029,695 4,744 312,624 4,220 
Average size of farm Acres 415 83 308 77 
Average value of land and 

buildings per farm Dollars 262,252 74,524 191,680 69,294 

Farms by acres: 
1to49 Percent 27.9 58.6 32.3 59.0 
50 to 99 do. 15.6 18.7 18.7 18.9 
100 to 179 do. 17.3 13.0 17.9 13.1 
180 to 259 do. 9.8 4.2 8.6 4.1 
260to999 do. 23.0 4.9 17.5 4.5 
1,000 or more do. 6.5 .6 5.0 .4 

Farms by value of agricultural 
products sold:^ 

Less than $2,500 do. 24.7 58.6 32.7 59.6 
$2,500 to $4,999 do. 13.4 15.3 17.2 15.2 
$5,000 to $9,999 do. 13.4 11.2 15.3 11.1 
$10,000 to $19,999 do. 12.5 7.2 11.5 7.0 
$20,000 to $39,999 do. 12.4 4.4 8.4 4.2 
$40,000 to $99,999 do. 14.7 2.4 8.3 2.1 
$100,000 or more do. 9.0 .9 6.6 .7 

Average market value of 
agricultural products sold per farm Dollars 43,618 7.573 32,467 6,965 

Farms by type: 
Cash grain Percent 23.9 16.5 13.3 15.9 
Cotton do. 1.3 2.4 2.7 2.4 
Tobacco do. 5.8 14.3 13.4 15.0 
Other field crops do. 5.6 3.9 4.4 3.9 
Vegetable and melon do. 1.4 2.6 1.4 2.6 
Fruit and tree nut do. 3.6 .8 2.3 .6 
Livestock do. 41.9 52.3 49.8 52.6 
Dairy do. 6.8 .8 2.5 .6 
Poultry do. 2.1 1.5 3.3 1.5 
Other do. 7.7 4.9 6.8 4.9 

Tenure of farmer: 
Full owners do. 58.6 60.3 62.3 59.9 
Part owners do. 28.8 24.0 26.0 24.1 
Tenants do. 12.7 15.8 11.7 16.0 

Age of farmer: 
Under 35 years do. 16.2 7.9 14.2 7.7 
35 to 54 years do. 43.6 35,2 42.5 34.8 
55 to 64 years do. 23.7 27.9 23.9 28.0 
65 years and older do. 16.4 29.0 19.5 29.5 

Farmers reporting days of work off farms: 
None do. 42.3 39.2 37.7 39.3 
1to99 do. 11.2 10.4 9.5 10.6 
100 to 199 do. 8.3 11.6 8.6 11.7 
200 or more do. 38.2 38.7 44.2 38.5 

Note: Totals may not add due to rounding. 
"•"All farms" excludes institutional farms, experimental and research farms, and Indian reservations. 
Source: (20, 21). 



Tenure 

Conditions of tenure—farmers and their rights in the land 
operated—have much to do with farming practices. 
Tenure may affect the way the land is used and the 
quantities of capital and labor used in conjunction with 
the land. Thus, tenure arrangements affect total agricul- 
tural production and the farm income and status of farm 
families. The three major land tenure forms are (1 ) full 
owners—those who own alt the land operated, (2) part 
owners—those who own a part and rent a part, and 
(3) tenants—those who rent all the land they operate. 

The historical image of black farmers has been that of 
tenant or sharecropper. From World War I until 1950, 
more than half of all black farmers were landless tenants 
working for a share of the crops they produced. Even as 
late as the end of World War II, no more than a fourth of 
all black farmers were owners. Many white farmers were 
tenants as well, but not in the same proportion as blacks. 
Even during the Great Depression years, about half of 
all southern white farmers were owners. This difference 
has had a far-reaching effect on the ability of blacks to 
survive and prosper in agriculture. The landless tenant 
has no defense against mechanization and is at the 
mercy of the landlord who decides to mechanize and 
use less human labor (2). 

From 1930 to 1950, the number of black farm owners 
increased by 14,000 or 8 percent. During this same 
20-year period, the number of black tenants declined by 
about 336,000, or 48 percent (table 4). Since 1950, the 
number of black farmers has declined in all tenure 
categories. However, the number of part owners has 
declined less than other categories, a reflection of the 
increasing importance of these farms. Part-owner opera- 
tions consist of both owned and rented or leased land 
and typically include more than one tract of land. In 1978, 
about a fourth of all black-operated farms were run by a 
part owner; at midcentury, just less than a tenth were 
operated by part owners. The proportion of farms 

operated by part owners has been increasing in each 
national census since the data were first collected. This 
trend has also been observed among black farmers but 
to a somewhat lesser extent. The indicated increase in 
part owners reflects the combination of the security of 
an owned unit with the economies of size provided by 
rental units to obtain a viable operation. Land resources 
are limited, and as the purchase of land requires 
increasing amounts of capital, farm operators have 
enlarged their operations through leasing or renting 
additional land. Thus, a sizable number of operators who 
were classified as full owners in the prior census have 
become part owners by the next. 

In 1978, part owners operated 42 percent of all land 
farmed by blacks, contrasted to only 14 percent in 1950 
(21, 24). The part-owner farm is generally much larger 
than farms in the other tenure categories. The average 
size of black part-owner farms was 144 acres in 1978, 
compared with 64 acres for full owners and 57 acres for 
tenant farms. Of the 2 million acres farmed by black part 
owners, only 800,000 acres, or two-fifths, were owned 
by the operator (27). The remainder of the farmland was 
either rented or leased. Thus, without this additional 
acreage, black-operated farms would be much smaller 
operations. 

The dramatic decline in tenancy among black farmers 
has been well documented (2,8,9,11,12). However, in 
1978 when the tenancy rate for blacks was down to 16 
percent, there were still four States (Maryland, Louisiana, 
South Carolina, and Georgia) where tenants made up a 
fifth or more of all black farmers (app. table 4). With one 
exception, these higher tenancy rates were in States with 
a fairly large number of black farmers. However, Maryland 
with only 953 black farmers—two-thirds of whom were 
principally engaged in tobacco production—had the 
highest tenancy rate of 29 percent. Again, this situation 
reflects the historically strong relationship between 
tenancy and tobacco farming. 

Table 4—Black farmers by tenure, 1930-78 

Tenure of farmer 1978 1969 1950 1930 

No. Pet. No. Pet. No,                 Pot. No.                 Pet. 
Total 57,271 100.0 87,393 100.0 559,980             100.0 882,852             100.0 

Full owners 34,512 60.3 54,083 61.9 142,919               25.5 139.114               15,8 
Part owners 13,735 24.0 15,762 18.0 52,021                 9.3 41,902                 4.7 
Tenants 9,024 15.7 17,548 20.1 365.040'             65.2 701,836'              79.5 

'Includes 245 managers in 1950 and 923 managers in 1930. 
Source: (27, 23, 24). 



Type of Farm 

American agriculture is exceedingly heterogeneous, but 
the general farm that produces a wide variety of farm 
products has largely disappeared. Advances in produc- 
tion technology and changes in marl<eting demands are 
some of the major forces that have led to increased farm 
specialization. The classification of farms by type pro- 
vides a description of the major sources of income from 
farm sales and groups together farms which are relatively 
uniform in the kinds and amounts of crops and livestock 
products sold. Black farmers have a strong concentration 
in a very few farm types. 

Blacks have been linked in both historical image and 
reality to cotton, not only in the Cotton Belt, but 
throughout the South. After cotton came tobacco culture; 
third was the general farm on which no one product 
accounted for half or more of all agricultural sales. 

In 1900, before the boll weevil struck, 70 percent of all 
black farmers indicated that cotton was their principal 
source of income. While tobacco was not the principal 
crop on many black farms Jt was"... a subsidiary crop 
of considerable Importance on a great many" (5). The 
black farmer was well suited for tobacco farming, which 
was grown strictly by hand and animal labor, thus making 
good use of the plentiful labor of the traditionally large 
black families. Tobacco was also a good crop for black 
farmers in that it did not require much land (3). 

As late as 1964, cotton and tobacco farms accounted for 
one-half of all southern black-operated farms. Sales from 
these two products accounted for two-fifths of the total 
sales from black farmers. Although important to black- 
operated farms, sales of cotton and tobacco from these 
farms represented only 7 percent and 6 percent, respec- 
tively, of the total sales of these products in the South. 

Few black farmers are now principally involved in cotton. 
"The triple triumph of tractors, pickers, and weed control 
released thousands of tenants—the majority of them 
black.. ."from cotton farming (2). Mechanical picking is 
now the standard method of harvesting cotton in the 
Southeast. Also, much of the present cotton acreage is 
in the irrigated areas of the Plains and the West where, 
except for California, few black farmers are located (15), 

In 1978, only 4 percent of all black farmers produced 
cotton and only 2 percent operated cotton farms. The 
decline in cotton production contributed significantly to 

the decline in the number of black farmers as they 
became hard-pressed to find another product that would 
provide enough income per acre to make a small farm 
viable. 

In contrast, black farmers have been more successful in 
retaining their place in tobacco farming. Although their 
numbers dropped, the continued demand for tobacco, 
the relatively small land requirements, the high value per 
acre, the lack of competition from other farming areas, 
and the comparative protections of tobacco support 
programs have kept more black farmers in tobacco than 
in cotton. Tobacco was the leading source of income on 
only 2 percent of black-operated farms in 1900, compared 
with 14 percent of them in 1978 (table 3) (73). 

The present distribution of southern black farmers by 
type of farm closely resembles that for southern farmers 
generally (table 3). In the eariy fifties, while white 
southern farmers converted lands to hay crops and 
improved pastures and raised more livestock, black 
farmers were slow to adapt. As late as 1959, relatively 
few blacks were involved in the South's expanding 
sectors of agriculture (2). Today, roughly half of all 
southern black farmers operate livestock farms. However, 
many are small operations with only a few head of stock. 
In 1978, three-fourths of the livestock farms operated by 
black farmers had less than $2,500 in agricultural sales. 

Value of Agricultural Products Sold 

The value of agricultural products sold is the gross 
market value before taxes and production expenses of 
all agricultural products sold from the farm in the reporting 
year. That figure represents the sum of all crops, including 
nursery products sold, and livestock and poultry and their 
products sold; it does not include income from farm- 
related sources such as custom-work or agricultural 
services or income from nonfarm sources (20). 

Sales data are useful in evaluating the relative impor- 
tance of a specific crop or livestock item. These data 
may also be used as a basis for separating farms into 
meaningful sales categories for analytical purposes. 
Examining sales data reveals that both black and white 
farmers are clustered in the lower sales categories. 
However, white farmers are relatively better represented 
in the higher sales intervals. 

In 1978, 33 percent of all southern farm operators and 
60 percent of all southern black farm operators sold less 



than $2,500 in farm products (table 3). A total of 77 
percent of all southern farms and 93 percent of southern 
black-operated farms produced less than $20,000 in 
sales. Thus, if the criterion that annual sales under 
$20,000 is characteristic of small farms were used, 
southern farms, and especially southern black-operated 
farms, are excessively small. 

Many of these small farms are basically part-time or 
retirement enterprises, but a sizable proportion report 
farming as their principal occupation. The high proportion 
of black farms in this small farms category holds true in 
most of the South. Only in North Carolina and Virginia 
did more than 10 percent of the black-operated farms 
have farm products sales of $20,000 or more in 1978 
(app. table 4). 

However, value of agricultural sales only measures farm 
output in terms of gross receipts from farming. A low 
value of sales reflects only low farm production and is 
not indicative of total income. At the same time, higher 
value of sales does not necessarily indicate a better 
overall economic situation of a farm family. 

Very few employed persons have a sole income source, 
and farmers are no exception. Data on income sources 
of farm operators reveal that in 1979 less than 10 percent 
reported farming as their only income source (78). The 
value of farm products sold and the level of nonfarm 
income are strongly related. Lower sales values generally 
indicate higher contributions from nonfarm sources. In 
1979, the average farm with less than $20,000 in agricul- 
tural sales received 94 percent of total income from 
nonfarm sources. For the United States and the South, 
farm income exceeded that received from nonfarm 
sources only when the farm produced at least $40,000 
or more in sales (table 5). However, among blacks, farm 
income was generally greater than that from nonfarm 
sources when sales from agricultural products were as 
low as $20,000. In 1979, off-farm income made up 37 
percent of total net income from black-operated farms 
with sales from $20,000 to $39,999 and 20 percent of 
the income when sales were $40,000 or more. Although 
the degree of dependence varies, there is little doubt 
that this supplemental nonfarm income allows many 
farmers to stay in business. 

In 1978, about 30,000 black-operated farms, or some- 
what more than half, were classified as livestock opera- 
tions (table 6). However, the likelihood that livestock was 
the major speciality decreases as sales increase. Sixty- 

eight percent of all black-operated farms with sales of 
less than $2,500 annually were classified as livestock 
(cattle and hogs) operations. For black farms with annual 
sales of $20,000 or more, livestock specialties were only 
11 percent of the total. Conversely, the likelihood that a 
black-operated farm would be classed as a tobacco farm 
increases as sales increase. The proportion of all black 
tobacco farms rises from 4 percent in the lower sales 
category to 35 percent at the upper end. 

Table 5—Average income per farming family by 
major source and value of agricultural products sold, 1979 

Value of agricultural Total net Net cash Off-farm 
products sold cash income farm income income 

Dollars 
All farms 25,479 11,566 13,913 

Less than $20,000 17,351 969 16,382 
Less than $5,000 16,776 -285 17,061 
$5,000 to $9,999 17,998 1,863 16,135 
$10,000 to $19,999 18,484 4,014 14,470 

$20,000 to $39,999 19,436 8,642 10,794 
$40,000 or more 45,960 36,304 9,656 

$40,000 to $99,999 26,199 17,367 8,832 
$100,000 or more 72,683 61.912 10,771 

Southern farms 23,367 8,326 15,041 
Less than $20,000 16,997 1,187 15,810 
$20,000 to $39,999 21,790 9,134 12,656 
$40,000 or more 51,275 38,490 12,785 

Black-operated farms 12,232 1,988 10,244 
Less than $20,000 10,792 284 10,508 
$20,000 to $39,999 14,383 9,101 5.283 
$40,000 or more 43,432 34,638 8.794 

Source: (18, 19). 

Table 6—Black-operated farms by type of farm and 
value of agricultural products sold, 1978 

Total 

Value of agricultural products sold 

Type of farm $1,000- 
$2,499 

$2,500- 
$19,999 

$20,000 
or more 

NL imber 
Total 57,271 33.584 19,285 4,402 

Cash grain 
Cotton 
Tobacco 
Other field crops 
Vegetable and melon 

9,470 
1,367 
8.216 
2,257 
1,512 

4,708 
345 

1,439 
734 
786 

3.837 
766 

5,260 
1,146 

607 

925 
256 

1.517 
377 
119 

Fruit and tree nut 
Livestock 
Dairy 
Poultry 
Other 

440 
29,926 

437 
840 

2,806 

238 
22,887 

73 
623 

1,751 

139 
6.570 

168 
43 

749 

63 
469 
196 
174 
306 

Source: (21). 



The average value of agricultural products sold by all 
black farm operators was $7,600 in 1978, compared with 
$32,000 for southern farmers generally. The figure for 
blacks is very low, but there is a very wide disparity within 
the black group in their scale of production. In 1978, the 
total market value of agricultural products sold from 
black-operated farms was $434 billion. Although 59 
percent of the black-operated farms sold less than 
$2,500 of products, the 8 percent of farms with sales of 
$20,000 or more accounted for 62 percent of total sales 
by black farmers. These farms in the higher sales classes 
account for only 30 percent of the black-operated land 
in farms but 52 percent of all cropland harvested from 
black-operated farms. 

Black-operated farms in the North and West tend to be 
larger than those in the South, more commercial in 
nature, and tend to produce about three times as much 
value of products per farm. In 1978, 20 percent of all 
black-operated farms outside the South sold agricultural 
products worth $20,000 or more; the comparable propor- 
tion in the South was 7 percent. The average market 
value of agricultural products sold by all black farmers 
in the Northern and Western States was $20,100 com- 
pared with $7,000 for southern black farmers. 

The average output per acre is not as high for black- 
operated farms as for other farms. The yields of corn, 
tobacco, soybeans, and cotton per acre and the total 
value of products sold per acre are all significantly lower 
for black farmers. Some of this probably reflects poorer 
quality of land. With their limited savings, blacks probably 
could not compete well for the best land in the years 
when they were acquiring farms. Some of the lower 
output may result from less intensive or poorer manage- 
ment of the land. 

Black farmers also have a higher percentage of cropland 
that is neither harvested nor grazed. Most of this land is 
idle, although the category also includes crop failure and 
land in cover crops. Nearly a fifth of ail cropland on 
black-operated farms with less than $2,500 in sales was 
neither harvested nor grazed in 1978. In effect, low output 
per acre and low intensity of use of existing land 
resources contribute to the poor economic condition of 
black farmers. 

Age 

Nothing is more critical to the future of black farmers 
than the age composition of those now farming. In 

pre-World War II days, black farmers were typically 
somewhat younger In average age than white farmers. 
Since that time, the average age of black farmers has 
risen as many young blacks have chosen not to enter 
the business. Given the poor level of opportunities 
available to younger blacks in farming compared with 
the prospects in urban or other nonfarm jobs, the trend 
is not surprising. But it has led to a very high proportion 
of older farmers among blacks; it is now impossible to 
prevent substantial further decline in the number of black 
farmers unless there is a major increase in the number 
of young blacks who decide to go into farming. 

In 1978, 30 percent of all black farm operators were 65 
years old or over (table 3). There were 37 black farmers 
who were 65 years old or older for each 10 who were 
under 35 years old. By contrast, the number of white 
farmers under 35 years fully equalled the number 65 
years old and over. The older average age of black 
farmers makes them about 7 years older than the average 
white farmer. In 1978, the median age of black and white 
farmers was 58 years and 51 years, respectively. 

Older farmers are much more likely to operate farms that 
are low in total output. Farmers 65 years old and older 
made up 32 percent of all black farmers with less than 
$2,500 in agricultural sales in 1978. On farms with annual 
sales of $20,000 or more, older black fanners represent 
only 11 percent of the total. In essence, many of these 
older farmers are already semiretired and constrained in 
their ability to farm on a larger commercial scale. 

Black farmers have generally had large families; there is 
no shortage of heirs. However, only a very small fraction 
of their children have been attracted to or felt able to 
enter farming in the last generation. Outsiders who have 
accumulated capital from other sources occasionally 
decide to farm. But the vast majority of farmers in the 
United States are the sons and daughters of farmers. A 
national survey taken in 1973 showed that 81 percent of 
American male farmers 21 to 64 years old were sons of 
farmers (6). Therefore, we can safely assume that unless 
conditions arise, or are created, that persuade more 
black farm children to enter agriculture, the ranks of black 
farmers wilt not stabilize and will almost surely continue 
to decline. 

Off-Farm Work and Income 

Less than half of all black farmers are principally engaged 
in farming in terms of the number of hours devoted to 
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farm work. Only about 44 percent of black farmers 
reported they spent 50 percent or more of their worktime 
in 1978 at farm-related jobs. However, the proportion of 
black farmers who reported farming as their principal 
occupation ranged from 31 percent for those with annual 
sales of less than $2,500 to 86 percent for those with 
annual sales of $20,000 or more. For all southern 
farmers, the comparable range was from 24 percent to 
78 percent, respectively (20). Thus black farmers regard- 
less of sales category were more likely than southern 
farmers generally to spend half or more of their worktime 
at farm-related jobs. 

Another measure of a farmer's involvement in the farming 
operation is days of work off the farm. In 1978, roughly 
60 percent of black farmers, as well as all southern 
farmers, reported at least 1 day of off-farm work (table 
3). Black farmers, however, were somewhat less likely 
than southern farmers as a whole to work 200 days or 
more off the farm. The heavy involvement in off-farm 
work decreases as value of sales increases, but racial 
differences still exist. The proportion of black farmers 
reporting 200 or more days of off-farm work ranged from 
68 percent for those with agricultural sales of less than 
$2,500 annually, to 40 percent for those with annual 
sales of $20,000 or more. The comparable proportions 
were higher for all southern farm operators, ranging from 
78 percent to 50 percent, respectively. The trend among 
black farmers to report fewer days of work off the farm 
apparently was not affected by the volume of agricultural 
sales. 

The 1979 Farm Finance Survey, a supplement to the 
1978 Census of Agriculture, provides additional informa- 
tion on nonfarm income and off-farm work of farmers and 
their spouses (18, 19). Regardless of race or region of 
residence of a farmer, a high proportion of farming 
families report receipt of some off-farm income. More 
than 90 percent of both black and white southern farmers 
reported that their families received some nonfarm 
income in 1979. There were, however, differences in the 
amounts of nonfarm income received based on race of 
a farmer. Black farming families were more likely than 
whites to report smaller amounts of nonfarm income. 
About 60 percent of southern black farming families 
compared with 41 percent of southern white families 
reported off-farm income of less than $10,000 in 1979 
(app. table 5). Among southern families reporting 
$20,000 or more in nonfarm income, the white proportion 
was about twice that for blacks. 

The ratio of net cash farm income to total cash income 
may be used as an indicator of the importance of the 
income received from off-farm work. According to this 
dependency ratio, cash farm income in 1979 contributed 
less than 20 percent of total cash income for about half 
of all U.S. farmers. The proportion of all southern farmers, 
in general, and southern black farmers, in particular, 
reporting this low dependency on cash farm income is 
even higher: 58 percent of all southern farmers and 75 
percent of this region's black farmers reported that less 
than 20 percent of their total cash income was cash farm 
income. Such low dependency reflects the fact that most 
families have more than one income source. These other 
income sources also often pay better than farming. A 
1976 study of farm income recipients found that only 5 
percent of all persons in families with some farm self- 
employment income had total dependence on income 
derived from farming (7). The proportion of U.S. farmers 
reporting a high dependency on farm income is cor- 
respondingly low: in 1979, only about 16 percent of all 
southern farmers reported 80 percent or more depend- 
ency, a proportion roughly twice that for southern black 
farmers. 

Although there were differences in the total amounts, 
both black and white farming families most frequently 
reported nonfarm income from cash wages, retirement 
and disability, and interest and dividends (app. table 5). 
Cash wages contribute the most to total nonfarm income; 
however, this nonfarm income source is more important 
to blacks than whites (fig. 2). In 1979, cash wages were 
75 percent of the total off-farm income received by 
southern black farming families compared with 65 per- 
cent for white families. The remaining leading con- 
tributors to nonfarm income (retirement and investments) 
combined accounted for 20 percent of the total for both 
blacks and whites (table 7 and fig. 2). However, the 

Table 7—Sources of southern farmers' off-farm income 
by race, 1979 

Source White 
farmers 

Black 
farmers 

1,000 dollars 
Total off-farm income 13,893 489 

Income from: 
Cash wages from 

nonfarm work 9,056 367 
Retirement and 

disability 1,344 83 
Interest and dividends 1,395 16 
Another 2,098 23 

Source: {19). 

11 



Figure 2 

Nonfarm Contributions to Southern Farming Famiiy Income by Source, 1979 

Black White 

Cash wages from 
nonfarm work, 75% 

Retirement and 
disability. 17% 

interest and 
dividends. 3% 

Other. 5% 

Cash wages from 
nonfarm work. 65% 

Retirement and 
disability, 10% 

Interest and 
dividends. 10% 

Other. 15% 

Source*- Kl9) 

contribution from these two sources individually differed 
significantly by race: retirement Income, mainly Social 
Security payments, was the more important contributor 
to black farming families whereas these two nonfarm 
income sources were about equally important among 
white farming families. 

As the value of agricultural products increases so does 
the importance of investment income. For southern black 
farming families with sales of $20,000 or more, income 
from interest and dividends was 22 percent of total 
nonfarm income. 

Although there were variations in the amounts and 
sources of off-farm income by race, the likelihood of the 
operator or spouse, or both, working off the farm did not 
differ. About 47 percent of southern farmers with off-farm 
work reported that they were the only worker involved, 
and about 40 percent responded that both they and their 
spouse worked. There were also no significant differ- 
ences in the dominant types of off-farm work. In 1979, 
about three-fourths of the farmers and nine-tenths of the 
spouses indicated they worked for nonfarm wages as an 
employee of a private company or the government (app. 
table 5). 

The amount of cash wages received for nonfarm work 
is directly related to the occupation of the employed. 
Thus, the relatively smaller amounts of nonfarm income 

reported by black farming families reflect the concentra- 
tion of workers in low-skilled and low-paying jobs. About 
31 percent of the black farmers and 58 percent of their 
spouses reported service work as their principal occupa- 
tion in 1979. The high representation in this traditionally 
lower paying work also reflects the older age structure 
and the generally tower educational levels of black 
farmers. 

White workers, on the other hand, were more likely to 
report a higher paying white-collar job as their principal 
nonfarm occupation. In 1979, 43 percent of the white 
farmers and 65 percent of their spouses reported they 
were principally employed as professional, managerial, 
sales, or clerical workers. The comparable proportions 
for black farmers and their spouses were 20 percent and 
32 percent, respectively. Regardless of race, spouses 
were more likely than farmers to work in white-collar jobs. 
About a fifth of the spouses of both racial groups reported 
professional or technical work as their principal occupa- 
tion. There was no significant difference by race in the 
likelihood of farmers' reporting blue-collar work as their 
principal nonfarm occupation. About 40 percent of the 
farmers reported they worked mainly as craftsmen or 
machine and transport operators. 

Farm Assets and Debts 

Assets and debts should certainly be considered when 
assessing the economic situation of farmers. Farm 
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assets include the physical resources used in operating 
a farm and the financial resources resulting from or 
related to the farm business. These assets are a very 
important component of farm wealth, and changes in 
them, particularly in farm real estate, strongly influence 
the income of the owners. Farm debts are the unpaid 
principal of the loans, sales contracts, and other bills 
owed by the farm operator and spouse {18)P 

In 1979, southern white farmers reported about $181 
billion in farm assets and the average white southern 
farmer's net worth (farm assets minus farm debts) was 
$171,000. In contrast, southern black farmers' assets 
totaled about $4 billion and the average black-operated 
farm had a net worth of $71,000 (table 8). Farm real 
estate is the major component of assets for all farm 
operators but the proportion is somewhat higher for 
blacks than whites. The value of land and buildings 
accounted for 75 percent of the farm assets for southern 
black farmers in 1979. Among southern white farm 
operators, farm real estate represented 68 percent of the 
total. Conversely, financial assets comprised a larger 
share of white than black southern farmers' assets. 

Over 40 percent of all farmers in the United States with 
annual sales of less than $20,000 in 1979 reported some 
indebtedness. The average amount of debt claims for 
these farmers was $24,000. In contrast, 74 percent of ail 
farmers with higher sales reported indebtedness averag- 
ing about $129,000. Thus, farmers with lower sales are 
less likely to be in debt, and claims against those with 
debts tend to be smaller than those for farmers with 
higher agricultural sales. 

In 1979, only 36 percent of all southern black farmers 
compared with 47 percent of southern white farmers 
reported debt claims against their assets. The average 
indebtedness for these black southern farmers was 
approximately a third that for whites ($23,000 vs. 
$62,000). Such low debt for blacks is expected because 
they generally operate smaller scale farms that usually 
have lower credit needs, and thus have less debt (7). 

Black farmers are much like female farmers in that they 
tend to obligate a smaller share of their assets to obtain 
credit. The debt/asset ratio is often used as a measure 
of the financial position of farmers and may imply some 
financial security. At the national level, the debt/asset 

Table 8—Farm assets and debts of southern farmers by 
race, 1979 

Item White 
farmers 

Black 
farmers 

Number 
Farms 906,316                      48,670 

Million dollars 
Farm assets 

Farm, physical 
Land and buildings 
Other 

Farm, financial 

180,837                        3,832 
158,149                        3,463 
123,063                        2,876 
35.086                           587 
22,688                           369 

Farm debt 26,272                           396 

Farm net worth 154,566                         3,436 
Percent 

Debts as percentage of 
assets 

Percentage of farms 
with debt 

14.5                           10.3 

47.0                          35.7 

Source: (79). 

ratios for black farmers and female farmers in 1979 were 
11.3 percent and 8.9 percent, respectively. Thus, both 
groups of farmers would seem to be good credit risks, 
yet both "... use fewer financial resources to expand or 
upgrade their farming operations" (7). This fiscal con- 
servatism probably reflects the older age structure 
characteristic of both black and female farmers. Older 
farmers tend to reduce, not expand, their operations. 

The 1979 data discussed in this section are the most 
recent available by race of farmer. Generally, the financial 
condition of many farmers deteriorated in the early 
eighties (14). 

Black Farmers in 1982: A Partial Update 

The 1982 Census of Agriculture presents the most recent 
statistical profile of U.S. agriculture at the county, State, 
and national levels (76,17). However, 1982 data are not 
comparable with the earlier data because budget reduc- 
tions led to procedural changes in methodology and 
enumeration. However, the estimates for 1978 presented 
in this section have been adjusted to be comparable to 
those for 1982 (and thus they differ from those shown in 
previous sections)."^ 

Some national and State data on farms and farmer 
characteristics by race are published in 1982 census 

^Thls discussion is limited to farm assets and debts only; complete 
data on nonfarm assets and debts by race of farmers are not available. 

"^For a detailed discussion on methods of enumeration and data 
comparability for the 1982 Census of Agriculture see (16). 
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reports (16, 17).^ According to this latest census, 2.4 
percent of tine Nation's 2.2 million farms were operated 
by members of a minority race. Black farmers were, as 
in the past, the largest minority race group at 61 percent 
of the total: 

Minority farmers, 1982 

Number Percent 
Total 54,367 100.0 

Black 33,250 61.2 
American Indian 7,211 13.3 
Asian and Pacific Islander 8,000 14.7 
Other 5,906 10.8 

Source: (76). 

Despite these procedural changes, many of the major 
trends and racial differences in farm characteristics 
discussed earlier were still clearly evident in 1982. For 
example, the number of farms operated by blacks 
continued to drop more rapidly than other farms. Between 
1978 and 1982, black-operated farms decreased by 
about 10 percent compared with less than a 1-percent 
decline of all farms (table 9). This more rapid decline 
among black farmers occurred almost entirely in the 
South; the total number of black-operated farms outside 
the South (2,100) hardly changed during this 4-year 
period. 

Black farmers also continued to have smaller operations. 
In 1982, about half of all black farmers had fewer than 
50 acres, and the average size of black-operated farms 
(104 acres) was less than a fourth the U.S. average (table 
9). However, the national trend toward larger farms 
reversed between 1978 and 1982. In contrast to the 
gradual increases reported for earlier periods, the 
average size of U.S. farms declined during this 4-year 
period. The average farm size declined for all farmers 
except those who were Asian or Pacific Islander. The 
national average size of black-operated farms declined 
by 5.5 percent, a loss about twice that for white-operated 
farms. In the South, the average size of black-operated 
farms as well as all southern farms generally declined 
about 4 percent. 

As in earlier years, black farmers were very concentrated, 
with about 94 percent being in the South in 1982. There 
were also continued heavy concentrations within a few 

^Special tabulations are planned for detailed racial statistics 
from the 1982 Census of Agriculture, but these tabulations are 
not yet available. 

Southern States (fig. 3). Half of all southern black- 
operated farms were in four States. Mississippi and North 
Carolina, with 4,800 and 4,400 black farmers, respec- 
tively, continue in the top two ranks (app. table 6). Texas, 
the only Southern State where the number of black- 
operated farms increased substantially between 1978 
and 1982, ranked third with 3,300. Despite a 17-percent 
decline during 1978-82, South Carolina had 3,100 black- 
operated farms in 1982 and ranked fourth. Outside the 
South, the leading States in number of black farmers 
were California (357), Missouri (238), and Ohio (230). 
Nearly 40 percent of all black farmers outside the South 
in 1982 were in these three States. 

Black-operated farms remained comparatively small in 
terms of value of agricultural sales. In 1982,47 percent 
of all black farmers reported less than $2,500 in sales 
and only 21 percent reported $10,000 or more (table 9). 
For the South as a whole, where the vast majority of 
black-operated farms are located, the comparable pro- 
portions in these two sales groups were 32 percent and 
37 percent, respectively. The average value per southern 
farm of all agricultural products sold in 1982 was $12,200 
for black farmers, barely one-fifth that of $59,400 for 
white farmers. 

Livestock and cash grain remain the major farm types 
regardless of race of operator. However, black farmers 
are still more likely than other farmers to grow some 
tobacco and to produce tobacco as their main source of 
income. In 1982, 15 percent of all black farmers were 
tobacco farmers; the comparable proportion among 
farmers generally was 6 percent. Tobacco is particularly 
important among large-scale black farms. Nearly a third 
of all black farmers with annual sales of $20,000 or more 
in 1982 relied principally on tobacco. 

In 1982, the average age of black farmers was 57 years, 
while the national average was 51 years of age. Black 
farmers were twice as likely as other operators to be 65 
years old or over, thus many are farming basically in 
retirement (table 10). This age difference almost surely 
partly explains why a majority of black farmers operate 
at a rather low level of activity. 

Females comprise a higher proportion of black and other 
minority race farmers than white farmers. In 1982, 9 
percent of all black farmers were female compared with 
5 percent among whites. This disparity may reflect 
differences in marital status: black and other minority 
women are less likely than white women to be married 

14 



Table 9—Selected characteristics of all farms and black-operated farms for the United States and the South, 1982 and 1978 

United States South 

Characteristic 
All farms Black-operated 

farms 
All farms Black-operated 

farms 

Number 
Farms, 1982 2,240.976 33,250 896,591 31.121 
Farms, 1978^ 2,257,775 37,351 897,085 35.207 

1,000 acres 
Land ¡n farms, 1982 986,797 3,475 293,794 3,091 
Land ¡n farms, 1978^ 1,014,777 4,112 

Acres 

305.123 3,647 

Average size of farm, 1982 440 104 328 99 
Average size of farm, 1978^ 449 110 

Percent 

340 104 

Farms by acres, 1982: 
1to49 28.4 49.2 31.9 49.4 
50 to 139 24.0 31.8 28.8 32.4 
140 to 219 12.8 9.1 12.2 9.1 
220 to 499 18.4 7.3 14.5 6.9 
500 or more 16.3 2.6 12.5 2.3 

Farm by value of agricultural products sold, 1982:^ 
Less than $2,500 24.0 47.3 31.8 48.3 
$2,500 to $9,999 25.0 31.7 31.3 31.7 
$10,000 to $19,999 11.6 9.4 11.3 9.2 
$20,000 or more 39.5 11.6 25.6 10.8 

Farms by type, 1982: 
Cash grain 25.7 21.1 14.8 20.7 
Cotton .9 2.5 2.0 2.6 
Tobacco 5.9 14.9 13.9 15.9 
Other field crops 4.5 4.6 3.9 4.5 
Vegetable and melon 1.4 3.2 1.4 3.1 
Fruit and tree nut 3.8 .9 2.2 .6 
Livestock 40.5 44.9 48.3 45.1 
Dairy 7.3 1,0 2.6 .8 
Poultry 1.9 1.0 3.1 1.0 
Other 8.1 5.9 7.9 5.8 

Note: Totals may not add due to rounding. 
^The 1978 estimates shown in this table are adjusted to be comparable with 1982 estimates. Ttlus, they differ from the 1978 estimates shown 

in other tables. 
^Excludes institutional farms, experimental and research farms, and Indian reservations. 
Source: {16, 17). 

with husbands present. Because fewer are living with 
their husbands, minority women are more likely to be 
officially designated as farmers (7). 

Full owners are usually somewhat older and more likely 
to run a smaller operation — both are characteristic of 
black farmers. 

The national trend toward increased tenant farming and 
the long-term trend toward decreased black tenant 
farming have led to similarities in tenancy rates. In 1982, 
for the first time since the data were first collected, black 
farmers were no more likely than other farmers to operate 
as tenants (table 10). Although there have been some 
changes, blacks are still more likely than other farmers 
to operate as full owners and less likely as part owners. 

Black farmers at the national level are more likely than 
other farmers to be principally engaged in an occupation 
other than farming. In the South, however, there is no 
difference by race of operator in the likelihood of their 
spending 50 percent or more of their worktime at non- 
farm-related jobs, but blacks are somewhat less likely to 
be heavily involved in such employment. In 1982, 60 
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O) Figure 3 

Southern Black Farmers, 1982 

Black farmers 
per county 

50 or more 
320 to 49 

10 to 19 
3 to 9 

Source: {/7) 



Table 10-—Selected farmer characteristics for all farms and black-operated farms for the United States and the South, 1982 

United States South 

Characteristic All farms Black-operated 
farms All farms Black-operated 

farms 

Number 
All farmers 2,240,976 33,250 896,591 31,121 

Percent 
Age: 

Under 35 years 
35 to 44 years 
45 to 54 years 
55 to 64 years 
65 years and older 

15.9 
19.8 
22.6 
23.9 
17.8 

7.8 
13.8 
19.7 
26.1 
32.5 

13.0 
19.2 
22.6 
24.2 
21.0 

7.5 
13.5 
19.5 
26.2 
33.3 

Sex: 
Male 94.6 90.6 93.3 90.6 
Female 5.4 9.4 6.7 9.4 

Tenure: 
Full owners 59.2 62.2 65.8 61.9 
Part owners 29.3 26.4 24.4 26.8 
Tenants 11.6 11.3 9.9 11.3 

Principal occupation: 
Farming 
aher 

55.1 
44.9 

45.7 
54.2 

45.4 
54.6 

45.7 
54.3 

Farmers report! ng days of work off farm : 
None 42.1 39.9 36.3 40.1 
Any 57.9 60.1 63.7 59.9 

1Í0 99 10.9 11.8 9.5 11.9 
100 to 199 9.2 12.0 9.7 12.1 
200 or more 37.8 36.3 44.5 35.9 

Note: Totals may not add due to rounding. 
Source: (76, 17). 

percent of the black farmers reporting off-farm work were 
employed 200 days or more; the comparable proportion 
for southern farmers overall was 70 percent. 

Conclusion 

One of every seven U.S. farmers was black in 1920 when 
blackfarmers were at their peak and numbered 926,000. 
Since then, the rates of farm loss have been much 
heavier among blacks than among other racial groups. 
By 1982, only 1 farmer in 67 was black. There were only 
33,000 black farmers in 1982, and they comprised less 
than 2 percent of the Nation's 2.2 million farmers. 
Although there is no foreseeable reversal of the long-term 
downward trend, the bulk of the displacement of black 
farmers from agriculture has taken place. 

The rapid and continuing technological advancements 
of the previous decades have probably not affected black 
farmers any differently than other small farmers of limited 
resources. The unique problem facing blacks was their 

concentration in those types of farming and tenure most 
affected by technology, such as cotton and, to a some- 
what lesser extent, tobacco and tenant status. Further 
decline in the number of blackfarmers will result primarily 
from the pace of retirement and death of older operators 
and the extent to which younger operators enter the 
industry. There are no current indications of a significant 
offsetting replacement of young black farmers. Despite 
these drastic declines in their number, black farmers 
remain the leading minority group among U.S. farmers. 

Black-operated farms have always been, and still are, 
heavily concentrated in the Southern States. In 1982, 
more than 90 percent of all black farmers were in this 
region. Thus, the black farmer's future, whatever it is, is 
still closely tied to the future of southern agriculture. 

Since the beginning of the century, American agriculture 
has changed In many ways, but black-operated farms 
still remain, on average, abnormally small in terms of 
acreage and value of agricultural products sold. The 
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average black-operated farm has only about 100 SK^res; 
the national average is about 440 acres. The vast majority 
of black farmers do not have sufficient sales of farm 
products to survive on farm income alone; in 1982, half 
had sales of less than $2,500. Thus, black farmers, like 
operators of other small farms, have a strong need for 
supplemental nonfarm income. As a result, the avail- 
ability of off-farm jobs and possession of marketable job 
skills become of prime importance. 

Black farmers, however, are generally olderand less well 
educated. Hence, they are often ineligible for nonfarm 
emptoyment because of age or lack of skills. Older 
farmers, generally, are occupationally and geographically 
immobile because of age, health, and lack of training, 
regardless of race. Strategies developed to improve the 
plight of small farmers generally, and black farmers in 
particular, shouid take into account the difference be- 
tween the needs of younger and older farmers. 
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Appendix table 1 —Southern counties with the most blacic 
farmers, 1978 

Appendix tabie 2—Southern counties where biacic farmers 
represented 20 percent or more of all farmers, 1978 

Rnnk County and Number of black- 
llCIIII\ 

State operated farms 

1 Williamsburg.SC 478 
2 Halifax, VA 419 
3 Orangeburg, SC 381 
4 Bladen,NC 320 
5 Duplln,NC 317 

6 Florence, SC 289 
7 St. Landry, LA 243 
8 Sumter, SC 241 
9 Columbus, NC 238 

10 Sampson, NC 237 

11 Granville, NC 234 
12 Bertie, NC 224 

Caswell, NC 224 
14 Pittsylvania,VA 216 
15 Clarendon, SC 212 

16 Marshall, MS 209 
17 Hinds, MS 207 
18 Halifax, NC 206 
19 Warren, NC 203 
20 Mecklenburg, VA 202 

21 Holmes, MS 192 
22 Dallas, AL 191 
23 Sumter, AL 189 
24 Greene, AL 183 
25 Phillips, AR 182 

26 Madison, MS 178 
27 Brunswick, VA 176 
28 Lee, AR 172 
29 Witcox,AL 168 

Franklin, NC 168 

31 Marengo, AL 167 
32 Person, NC 165 
33 Berkeley, SC 164 
34 Haywood, TN 159 
35 Jackson,FL 151 

36 Northampton, NC 144 
37 Robeson, NC 142 
38 Lowndes, AL 140 
39 Houston, TX 136 
40 Macon,AL 135 

41 Horry,SC 134 
42 Colleton, SC 133 
43 Hale, AL 132 

Fayette, TN 132 
45 Kemper, MS 131 

46 Lunenburg,VA 129 
47 Panola, MS 127 

Marion, SC 127 
49 Dinwiddie.VA 125 
50 Brunswick, NC 123 

Wake,NC 123 

Rank County and State Percent 

1 Greene, AL 43.57 
2 Wilcox,AL 38.36 
3 Williamsburg, SC 37.72 
4 Sumter, SC 35.34 
5 Claiborne,MS 34.39 
6 Warren, NC 34.35 
7 Sumter, AL 33.57 
8 Jasper, SC 33.01 
9 Clarendon, SC 32.71 

10 Macon,AL 32.14 

11 Beaufort, SC 31.48 
12 Berkeley, SC 31.42 
13 Surfy,VA 30.09 
14 Holmes, MS 29.95 
15 Dallas, AL 29.84 
16 Georgetown, SC 29.45 
17 Halif^,NC 28.53 
18 Lowndes, AL 28.46 
19 Phillips, AR 28.39 
20 Greensville,VA 28.32 

21 Allendale, SC 28.02 
22 Perry, AL 27.71 
23 Marshall, MS 27.68 
24 Lee, AR 27.09 
25 Marion, SC 26.96 
26 Brunswick, VA 26.75 
27 Madison, MS 26.41 
28 Hale, AL 25.98 
29 Orangeburg, SC 25.52 
30 Bladen,NC 25.12 

31 Wilkinson, MS 24.40 
32 Burke, GA 24.38 
33 Adams, MS 24.04 
34 Halifax, VA 23.94 
35 Marengo, AL 23.86 
36 Bertie, NC 23.58 
37 Haywood, TN 23.38 
38 Caswell, NC 22.86 
39 Humphreys, MS 22.66 
40 Jefferson, MS 22.43 

Hertford, NC 22.43 
42 Dinwiddie,VA 21.97 
43 Choctaw, AL 21.73 

Bullock, AL 21.73 
45 Kemper, MS 21.69 
46 Issaquena, MS 21.68 
47 Northampton, NC 21.65 
48 Lunenburg,VA 21.36 
49 Clay, MS 21.27 
50 Dorchester, SC 21.24 

51 Westmoreland, VA 20.93 
52 King and Queen, VA 20.74 
53 Jefferson Davis, MS 20.53 
54 Hinds, MS 20.41 

Source: (20). 

Note: Excludes counties with fewer than 25 black farmers. 
Source: (20). 
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Appendix table 3—1 Black farmers In selected States, 1900-78 

State 1978 1969 1959 1950   ^ 1940 1930 1920 1910 1900 

Number 
Alabama 4.791 9,873 29,206 57,205 73,338 93,795 95,200 110,387 94,069 
Arkansas 2,067 3,775 14,654 40,810 57,011 79,556 72,275 63,578 46,978 
Florida 2,307 1,365 3,664 7,473 9,731 11,010 12,954 14.698 13,521 
Georgia 4,485 5,571 20,163 50,352 59,127 86,787 130,176 122,554 82,822 
Kentucky 1,092 1,753 3,327 4,882 5,546 9,104 12.624 11,709 11,227 

Louisiana 3,296 5,518 17.686 40,599 59,556 73,734 62,036 54,819 58.096 
Maryland 953 682 2,132 3,595 4,052 5,275 6,228 6,382 5.859 
Mississippi 8,817 17,184 55,174 122,709 159,256 182,578 161,001 164,488 128,351 
Missouri 279 426 1,684 3,214 3,686 5,844 2,824 3,656 4,950 
North Carolina 7.680 13.111 41,023 69,029 57,428 74,636 74,849 64,456 53,996 

Oklahoma 851 1,026 2,633 5.910 8,987 15.172 13,403 13,209 6,353 
South Carolina 6,451 9.535 30,953 61.255 61.204 77,331 109,005 96.772 85,381 
Tennessee 2,405 4,930 15,018 24,044 27,972 35,123 38,181 38.300 33,883 
Texas 5,420 5,375 t5,432 34,389 52,648 85,940 78.597 69.816 65,472 
Virginia 3,895 5,453 15,629 28,527 35,062 39,598 47,690 48,039 44,795 

Source: (20, 23). 
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Appendix table 4—Selected characteristics of ail farms and black-operated farms for the South by State, 1978 

Southern States with 100 or more black farmers 

^^1—,    _   ^.A.     .^.X  .^^   M^ï  .^.it   ._. 

Alabama Arkansas Florida 
Characteristic Unit 

All 
farms 

Black- All 
farms 

Black- 
All 

farms 

Black- 
operated 

farms 
operated 

farms 
operated 

farms 

Farms Number 57.503 4,791 58,766 2,067 44.068 2,307 
Land in farms 1,000 acres 11,548 413 15,577 194 13,306 150 
Average size of farm Acres 201 86 265 94 302 65 
Average vatue of land and buildings per farm Dollars 128,260 65,177 203,014 75,303 351,646 75.858 

Farms by acres: 
1to49 Percent 36.0 54.7 25.5 51.8 56.6 75.0 
50 to 99 do. 21.0 22.0 19.6 21.2 13.0 10.0 
100 to 179 do. 17.4 12.6 19.3 14.7 10.3 8.3 
180 to 259 do. 7.9 3.8 9.8 5.4 4.9 2.9 
260 to 999 do. 14.6 6.4 20.7 6.1 11.0 3.3 
1,000 or more do. 3.2 .6 5.2 .8 4.2 .5 

Farms by value of agricultural products sold:^ 
Less than $2,500 do. 39.8 73.2 30.8 49.7 36.2 66.5 
$2,500 to $4,999 do. 16.5 10.9 16.9 20.6 14.4 9.4 
$5,000 to $9,999 do. 13.4 8.7 13.7 13.9 12.4 10.8 
$10,000 to $19,999 do. 8.9 3.3 9.0 7.5 10.6 5.9 
$20,000 to $39,999 do. 6.4 2.3 6.8 5,4 8.6 4.2 
$40,000 to $99,999 do. 7.8 1.0 10.7 1,9 8.2 2.0 
$100,000 or more do. 7.1 .6 12.1 .9 9.6 1.3 

Average market value of agricultural products 
soid per farm Dollars 27,398 4,914 42,799 7,598 69,148 9,755 

Farms by type: 
Cash grain Percent 16.2 13.1 20.3 39.7 5.5 8.2 
Cotton do. 2.4 2.7 3.0 12.2 2 0 
Tobacco do. .1 .1 2 0 1.4 5.4 
Livestocli, except dairy, poultry, and 

animal specialties do. 55.2 65.2 55.9 38.8 40.5 65.1 
Others do. 26.2 18.8 20,9 9.4 52.6 21.2 

Tenure of farmer: 
Full owners do. 65.0 61.6 64.9 56.6 75.5 70.3 
Part owners do. 26.5 22.5 24.1 23.9 16.3 20,2 
Tenants do. 8.5 15.9 11.0 19.5 8.2 9.6 

Age of farmer: 
Under 35 years do. 13.5 6.7 14.7 7.9 13.7 8.1 
35 to 54 years do. 44.6 32.4 45.2 35.8 45.1 31.3 
55 to 64 years do. 24.1 26.9 23.5 22.6 23.7 38.6 
65 years and older do. 17.8 33.9 16.6 33.6 17.5 22.0 

Farmers reporting days of work off farm: 
None do. 33.5 36.5 41.3 47.8 37.1 32.5 
1to99 do. 8.5 12.0 8.9 9.9 7.3 6.9 
100 to 199 do. 8.1 10.9 9.1 8.6 8.1 16.9 
200 or more do. 49.9 40.6 40.8 33.7 47.5 43.7 

See footnotes at end of table. Continued— 
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Appeñdixtabte 4—Selected chara«âeristics of aHfarmsandJblâekHoperated farms for the S^^  by State, 1978—Continued 

Southern States with 100 or more black farmers 

-^^1» ^ ^.^ ^J. t _ AS ._. 
Georgia Kentucky Louisiana 

Characteristic Unit 
All 

farms 

Black- All 
farms 

Black- Ail 
farms 

Black- 
operated 

farms 
operated 

farms 
operated 

farms 

Farms Number 58,648 4.485 109,980 1,092 38.923 3.296 
Land In farms 1,000 acres 13,742 383 15,040 83 9,605 226 
Average size of farm Acres 234 86 137 76 247 69 
Average value of land and buildings per farm Dollars 181,876 64,667 118,905 86,167 246,753 87,016 

Farms by acres: 
1to49 Percent 31.9 57.0 34.9 57.1 40.3 65.0 
50 to 99 do. 18.8 15.5 21.6 20.1 16.3 17.4 
100to179 do. 18.1 15.6 20.9 13.7 14.8 9.9 
180to259 do. 9.1 5.0 9.5 3.6 7.1 3.1 
260 to 999 do. 18.0 8.3 12.2 4.9 16.5 4.0 
1,000 or more do. 4.1 .6 .9 .5 5.1 .6 

Farms by value of agricultural products sold:^ 
Less than $2,500 do. 33.7 62.7 24.2 32.0 41.9 67.1 
$2,500 to $4.999 do. 14.1 13.4 19.6 26.6 14.1 10.6 
$5,000 to $9,999 do. 11.9 8.1 20.3 21.1 11.2 9.6 
$10,000to $19.999 do. 9.8 7.6 16.3 10.6 8.2 6.9 
$20.000 to $39,999 do. 8.1 4.4 10.7 6.0 6.9 2.9 
$40.000 to $99,999 do. 11.1 2.6 6.6 2.6 94 2.0 
$100,000 or more do. 11.3 1.2 2.4 1.1 8.7 .8 

Average market value of agricultural products 
sold per farm Doliars 40,807 7,617 16,858 9,319 31.611 6,170 

Farms by type: 
Cash grain Percent 14.2 18.9 9.6 7.1 23.9 20.1 
Cotton do. .5 .3 0 0 4.6 6.4 
Tobacco do. 4.5 4.6 46.1 50.4 2 0 
Livestock, except dairy, poultry, and 

animal specialties do. 46.8 56.9 30.1 32.4 51.3 52.1 
Others do. 34.0 21.2 14.3 10.1 20.2 21.5 

Tenure of farmer: 
Full owners do. 64.0 59.0 68.2 76.1 57.3 54.1 
Part owners do. 26.2 20.9 19.3 15.8 28.2 20.5 
Tenants do. 9.8 20.1 12.5 8.2 14.5 25.4 

Age of farmer: 
Under 35 years do. 13.5 7.3 17.3 6.3 15.1 9.1 
35 to 54 years do. 43.5 43.5 42.3 37.0 42.1 35.5 
55 to 64 years do. 24.3 27,2 21.7 24.6 24.4 29.0 
65 years and older do. 18.7 22.0 18.8 32.1 18.4 26.4 

Fanners reporting days of work off farm : 
None do. 41.2 38.8 38.2 41.0 40.0 38.0 
1to99 do. 8.0 8.5 11.3 12.6 9.6 13.2 
100 to 199 do. 7.5 7.8 8.4 7.4 10.1 13.7 
200 or more do. 43.3 44,9 42.1 39.0 40.3 35.1 

See footnotes at end of table. Continued— 
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Appendix table 4—Selected characteristics of all farms and bJack-operated farms for the South by State, 1978—Continued 

Southern States with 100 or more black farmers 

Characteristic 
Maryland Mississippi North Carolina 

Unit 
All 

farms 

Black- 
All 

farms 

Black- 
All 

farms 

Black- 
operated 

farms 
operated 

farms 
operated 

farms 

Farms Number 18,727 953 54,182 8,817 89,367 7,680 
Land in farms 1,000 acres 2,714 49 13,865 677 11,353 423 
Average size of farm Acres 145 51 256 77 127 55 
Average value of land and buildings per farm Dollars 269,193 129,223 173,475 57,277 135,072 59,564 

Farms by acres: 
1to49 Percent 44.5 69.5 27.9 62.2 43.5 66.7 
50 to 99 do. 16.5 19.5 21.5 23.4 22.3 18.3 
100to179 do. 15.3 4.5 19.5 15.9 16.1 9.1 
180 to 259 do. 8.4 2.7 9.1 4.5 7.1 3.1 
260 to 999 do. 13.8 3.5 16.9 3.7 9.8 2.8 
1,000 or more do. 1.5 .2 5.1 .2 1.2 .1 

Farms by value of agricuitu ral products sold : ^ 
Less than $2,500 do. 26.9 35.9 44.1 75.0 27.4 39.2 
$2,500 to $4,999 do. 14.4 24.2 15.8 12.4 14.1 15.1 
$5,000 to $9,999 do. 13.6 15.1 12.1 6.4 14.5 17.2 
$10,000 to $19,999 do. 11.6 17.2 8.2 3.5 12.9 12.0 
$20,000 to $39,999 do. 9.1 3.3 5.7 1.7 11.3 10.2 
$40.000 to $99,999 do. 12.6 2.9 6.2 .7 12.0 5.1 
$100,000 or more do. 11.8 1.4 8.0 .2 7.8 1.2 

Average market value of agricultural products 
sold per farm Dollars 43,040 10,657 31,341 3,514 33,941 12,131 

Farms by type: 
Cash grain Percent 22.3 12.5 19.3 15.7 16.0 13.0 
Cotton do. 0 0 6.1 5.8 .1 .1 
Tobacco do. 15.2 68.3 0 0 38.9 44.3 
Livestocic, except dairy, poultry, and 

animal specialties do. 22.9 9.8 57.5 64.1 25.9 31.5 
Others do. 39.7 9.4 17.2 14.4 19.1 11.0 

Tenure of farmer: 
Full owners do. 60.7 50.3 65.0 68.7 54.4 53.9 
Part owners do. 24.5 20.6 25.5 19.1 31.1 29.6 
Tenants do. 14.8 29.2 9.6 12.3 14.5 16.5 

Age of farmer: 
Under 35 years do. 13.8 8.6 13.1 7.5 14.8 7.7 
35 to 54 years do. 44.0 36.8 43.2 33.8 41.8 37.7 
55 to 64 years do. 24.1 23.2 23.3 25.9 25.2 29.4 
65 years and older do. 18.1 31.4 20.5 32.8 18.2 25.2 

Farmers reporting days of work off farm: 
None do. 40.9 37.5 35.5 38.9 43.8 42.3 
1to99 do. 9.4 6.9 8.6 11.1 11.4 11.3 
100 to 199 do. 8.9 15.1 10-2 13.2 7.9 10.9 
200 or more do. 40.8 40.5 45.7 36.8 36.8 35.4 

See footnotes at end of table. Continued— 
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Appendix table 4—Selected characteristics of all farms and black-operated farms fortheSouth by State, 1978—Gontinued 

Southern States with 100 or more black farmers 

Characteristic 
Oklahoma South Carolina Tennessee 

Unit 
All 

farms 

Black- 
All 

farms 

Black- 
All 

farms 

Black- 
operated 

farms 
operated 

farms 
operated 

farms 

Farms Number 79,388 851 33,430 6,451 97,036 2,405 
Land in farms 1,000 acres 34,344 t34 6,319 325 13,150 178 
Average size of farm Acres 433 158 189 50 136 74 
Average value of land and buildings per farm Dollars 222,624 93,347 146,244 50,101 116,883 72,689 

Farms by acres: 
1to49 Percent 18.8 32.5 40.7 73.4 38.9 60.2 
50 to 99 do. 13.7 24.2 19,3 14.6 22.6 19.7 
100 to 179 do- 18.6 18.3 15.6 6.7 18.4 10.8 
180 to 259 do. 9.2 8.9 7.7 2.5 7.8 4.0 
260 to 999 do. 30.1 14.3 13.5 2.5 11.0 4.9 
1,000 or more do. 9.6 1.6 3.2 .2 1.3 .5 

Farms by value of agricultural products sold:^ 
Less than $2,500 do. 26.1 59.1 43.3 67.3 34.5 51.2 
$2,500 to $4,999 do. 17.0 18.2 14.8 11.5 22.1 21.4 
$5,000 to $9,999 do. 17.0 12.8 12.4 9.8 18.3 1 3.8 
$10,000 to $19,999 do. 14.5 6.0 9.Ô 6.1 11.3 7.3 
$20,000 to $39.999 do. 11.2 1.9 7.3 3.3 6.4 4.2 
$40,000 tO$99,999 do. 9.5 1.4 7.0 1.5 4.7 1.6 
$100,000 or more do. 4.7 .6 6.1 .6 2.7 .6 

Average market value of agricultural products 
sold per farm Dollars 29,824 6,6^7 25,959 5,719 14,694 6,670 

Farms by type: 
Cash grain Percent 14.0 6.8 26.8 25.8 12.0 18.4 
Cotton do. 1.9 2 .6 .2 1.1 4.8 
Tobacco do. 0 0 13.7 18.8 26.0 15.0 
Livestock, except dairy, poultry, and 

animal specialties do. 69.5 84.7 42.2 43.1 46.5 54.0 
Others do. 14.5 8.4 16.7 12.0 14.4 7.9 

Tenure of farmer; 
Full owners do. 55.0 53.2 57.9 51.7 70.1 67.6 
Part owners do. 32.4 32.9 30,4 26.9 21.3 20.9 
Tenants do. 12.6 13.9 11.7 21.4 8.7 11.5 

Age of farmer: 
Under 35 years do. 15.0 7.2 135 11.5 14.4 8.0 
35 to 54 years do. 43.6 27.6 41.0 36.7 41.0 30.4 
55 to 64 years do. 22.4 24.0 24.a 26.9 23.8 29.1 
65 years and older do. 18.9 41.2 21.4 24.8 20.8 32.4 

Farmers reporting days of work off farm: 
None do. 35.3 40.9 36.2 36.4 35.2 47.2 
1to99 do. 9.3 8.7 11.0 11.3 9.5 8.7 
100 to 199 do. 9.2 10.1 8.7 13.8 8.0 7.7 
200 or more do. 46.3 40.3 44.1 38.5 47.4 36.4 

See footnotes at end of table. Continued— 
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Appendix table 4—Selected characteristics of all farms and black-operated farms for the South by State, 1978--Contlnued 

Southern States with 100 or more black farmers 

Texas Vlroinia 
Characteristic Unit 

All farms 
Black-operated 

farms All farms 
Black-operated 

farms 

Farms Number 194,253 5,420 56,869 3,895 
Land In farms 1,000 acres 137,547 640 9,965 332 
Average size of farm Acres 708 118 175 85 
Average value of land and buildings per farm Dollars 275,047 89,111 163,918 78,743 

Farms by acres: 
1to49 Percent 21.2 48.2 33.9 50.5 
50 to 99 do. 15.0 19.0 19.8 20.2 
10010179 do. 17.2 21.0 19.1 18.4 
180 to 259 do. 9.3 5.3 9.3 5.7 
260 to 999 do. 25.2 5.6 15.9 5.0 
1,000 or more do. 12.0 .9 2.1 .2 

Farms by value of agricuitu raí products sold : ^ 
Less than $2,500 do. 30.9 65.4 32.4 37.8 
$2,500 to $4,999 do. 18.0 21.4 18.9 21.1 
$5.000 to $9,999 do. 15.6 6.2 16.3 19.4 
$10,000 to $19,999 do. 11.5 4.2 12.0 11.1 
$20.000 to $39,999 do. 8.7 1.4 8.4 6.6 
$40,000 to $99,999 do. 8.6 1.1 7.1 2.9 
$100,000 or more do. 6.7 .3 5.0 1.0 

Average market value of agricultural products 
sold per farm Dollars 42,829 4,190 22,933 9,550 

Farms by type: 
Cash grain Percent 8.1 4.7 9.2 15.4 
Cotton do. 8.5 1.5 0 0 
Tobacco do. 0 0 23.7 43.0 
Livestock, except dairy, poultry, and 

animal specialties do. 66.8 83.7 44.3 29.4 
Others do. 16.7 10.0 22.9 12.1 

Tenure of farmer: 
Full owners do. 56.5 63.9 61.9 53.7 
Part owners do. 29.3 25.3 27.3 32.7 
Tenants do. 14.2 10.8 10.8 13.6 

Age of farmer: 
Under 35 years do. 12.6 4.2 13.4 6.9 
35 to 54 years do. 41.5 28.2 40.4 34.7 
55 to 64 years do. 25.1 29.6 24.5 29.8 
65 years and older do. 20.8 38.0 21.7 28.6 

Farmers reporting days of work off farm: 
None do. 35.9 33.1 40.1 47.7 
1to99 do. 9.4 9.5 9.9 9.9 
100 to 199 do. 8.8 13.2 7.8 10.2 
200 or more do. 45.9 44.2 42.2 32.2 

Note: Totals may not add due to rounding. 
^"All farms" excludes institutional farms, experimental and research farms, and Indian reservations. 
^Less than 0.05 percent. 
Source: {20, 21). 
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Appendixtable 5—Selected ofMarm work characteristics o^southern farms by race of farmer, t979 

Item 
South 

i+_,__ 
South 

Total White Black 
Item 

Total White Black 

Number Percent 
Total farms 961,045 906,316 48,670 Self-empJoyed operating a 

nonf arm-related business 
Farms reporting lamity or professional practice 16.9 17.0 16.0 

off-farm income 899,506 847,532 

Percent 

45,948 

Farms reporting principal type of 
Number 

Less than $5vO00 26.2 25.5 38.6 off-farm employment for spouse 248,8&7 240,248 7,112 
$5,000-$9,999 16.1 15.S 21.4 
$10,000-$19,999 28.0 28.2 24.8 Percent 
$20,00Ô-$29,999 16.8 17.1 10.0 Employee of another farm or ranch 1.6 1.7 1.1 
$30,000-$49,999 9.5 9.8 3.5 Employeeof a privatebüsiñess 63.2 63.>4 58.5 
$50,000 or more 3.5 3.6 1.7 Government employee 25.9 25.e 32.3 

Percentage of farms reporting 
Self-employed operating a 

farm-related business 1.3 1.3 1.3 
off-farnri income from: 
Cash wages from farm jobs 

Self-employed operating a 
nonfarm-related business 

or professions 5.5 5.6 3.9 or professional practice 8.0 8.1 6.8 
Cash wages from nonfarm worl< 61.5 62.0 52.7 
Nonfarm business or Níimti^r 

professional practice 
Retirement and disability 

6.7 
33.2 

7.0 
32,4 

2.0 
49.5 Farms reporting principal off-farm 

f^UJílUGI 

SociatSecurrty 28.2 27.4 46.0 occupation for operator 406,340 388,767^ 45,541 

Other publie payments 7.9 8.0 6.4 Percent 
Private pensions 3.3 3,2 4.4 Professional, technical, and 
Public assistance and kindred workers 12.3 12.5 6.5 

unemployment compensation 2.3 2.0 7.5 Managers and administrators. 
Interest anddividends 76.3 77.0 60.t except farm 17.5 17.7 9.9 
Rent from nonfarm property 9.1 9.5 2.3 Sales workers 6.6 6.9 .8 
All other sources 1.8 1.8 2.3 Clerical and ktndred workers 

Craftsmen and kindred workers 
5.4 

23.4 
5.6 

23.6 
2.3 

20.9 
Number Operatives, except transport 11.1 10J9 14.6 

Farms reporting off-farm work 543,776 518,886 21,867 Transport equipment operatives 
Farm laborers and supervisors 

5.5 
7.4 

5.6 
7.3 

4.4 
1Ö.0 

Percent Serviceworkers 10.8 9.9 30.5 

By operator only 46.8 46.9 46.4 Number 
By spouse only 13.3 13.3 12.4 Farms reporting prrncipai off-farm 
By operator and spouse 39.9 39.7 

Number 

41.2 occupation for spouse 

Professional, technical, and 

257,277 246,656 
Percent 

9,021 

Farms reporting principal type of kindredworkers 22.1 22.t 20 5 
off-farm employment for operator 400,270 382,979 15,206 Managers and administrators, 

exeepttarm 8.0 8.2 4.4 
Percent Sales workers 6.4 6.7 0 

Employeeof another farm or ranch 3.7 3,3 13.2 Clerical and kindred wo/kers 26.8 27.7 6.6 
Employee of a private business 55.3 55.6 48.0 Graftsmenand kindred \wprkers 2.0 2.0 0 
Government employee 20.9 20.7 21.1 Operatives, except transport 11.9 11.9 9.1 
Self-employed operating a Transport equipment operatives 1.5 1.5 1.4 

farm-relatedbusiness 3.2 3.3 1.7 Farm faborersand supervisors 2.0 2.0 0 
Serviceworkers 19.3 17.9 58.0 

Note: Totals may not add due to rounding. 
Source: {18, 19). 
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Appendix table 6—All farms and black-operated farms, 1982 and 1978^ 

Area 
All farms 

Black-operated 
farms Area 

Afl farms 
Black-operated 

farms 

1982 1978 1982 1978 1982 1978 1982 1978 

Numbet Numbei 
United States 2,240,976 2,257,775 33,250 37,351 Virginia 

West Virginia 
51,859 
18,742 

49,936 
17.475 

2,728 
29 

3,075 
33 

Northeast 131.977 131,535 231 229 North Carolina 72,792 81,706 4,413 5.820 

Maine 
New Hampshire 
Vermont 
Massachusetts 
Rhode Island 
Connecticut 
New York 
New Jersey 
Pennsylvania 

7.003 
2,757 
6,315 
5,401 

728 
3,754 

42,207 
8.277 

55.535 

6,775 
2.508 
5,852 
4,946 

674 
3.519 

43.075 
7,984 

56,202 

4 
2 
1 

17 
0 
8 

72 
59 
68 

6 
1 
3 

13 
0 

10 
75 
51 
70 

South Carolina 
Georgia 
Florida 
Kentucky 
Tennessee 
Alabama 
Mississippi 
Arkansas 
Louisiana 
Oklahoma 
Texas 

24,929 
49.630 
36,352 

101,642 
90,565 
48,448 
42,415 
50,525 
31,628 
72.523 

185.020 

26.706 
51,405 
36,109 

102,263 
86,910 
50,780 
44,104 
51,751 
31.370 
72.237 

175,395 

3,147 
2,068 

835 
935 

1.598 
2.759 
4.802 
1,249 
1,888 

795 
3,292 

3,773 
2,648 

999 
1,028 
1,754 
3,143 
4.996 
1.559 
1.934 

773 
3.066 

Midwest 932.836 975,245 1,344 1,451 
Ohio 86,934 89,131 230 223 West 279.572 253,910 554 464 
Indiana 
Illinois 
Michigan 
Wisconsin 
Minnesota 
Iowa 
Missouri 
North Dakota 
South Dakota 
Nebraska 
Kansas 

77,180 
98,483 
58,661 
82,199 
94,382 

115,413 
112.447 
36,431 
37,148 
60,243 
73,315 

82,483 
104,690 
60,426 
86.505 
98,671 

121,339 
114,963 
40,357 
38,741 
63,768 
74,171 

108 
141 
185 
54 
70 
93 

238 
16 
24 
48 

137 

107 
169 
188 

59 
69 
95 

279 
19 
30 
74 

139 

Montana 
Idaho 
Wyoming 
Colorado 
New Mexico 
Arizona 
Utah 
Nevada 
Washington 
Oregon 
California 
Alaska 

23.570 
24,714 

8,861 
27,111 
13,484 
7.334 

13,984 
2.719 

36.080 
34.087 
82,463 

570 

23,565 
24,249 

8,040 
26,907 
12,311 
6.298 

12.764 
2.399 

30,987 
28.503 
73,194 

383 

7 
9 
3 

41 
15 
31 

3 
4 

51 
31 

357 
0 

8 
16 
3 

35 
7 

15 
3 
6 

42 
21 

308 
0 

South 896,591 897,085 31.121 35,207 Hawaii 4,595 4,310 2 0 
Delaware 3,338 3.398 32 42 
Maryland 16,183 15.540 551 564 

^The 1978 estimates shown in this table are adjusted to be comparable witti 1982 estimates. Thus, they differ from the 1978 estimates shown 
in other tables. 

Source: (76). 
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Other Reports of Interest on Rural Issues 

Characteristics of Poverty in Nonmetro Counties iden- 
tifies the unique characteristics of nonmetro counties with 
large proportions of persons living in poverty. Knowing 
these characteristics can help public officials develop suc- 
cessful antipoverty programs. In counties with high poverty 
rates, families headed by women are almost three times 
as likely to be living at or below the poverty level as they 
are in counties with low poverty rates. On the other hand, 
property is a source of personal income at similar rates in 
both groups of counties. RDRR-52. July 1985. 16 pp. 
$1.00. Order SN: 001-019-00400-2. 

Natural Resource Dependence, Rural Development, and 
Rural Poverty examines the influence of natural resource 
dependence on rural income levels and recent population 
growth. Rural poverty and population decline are now only 
weakly connected with a rural county's economic 
dependence on agriculture, mining, or Federal landowner- 
ship. Thus, natural resource-dependent counties are not 
the principal targets of programs designed to relieve 
population decline and low-income problems in rural 
America. RDRR-48. July 1985. 24 pp. $1.00. Order SN: 
001-019-00395-2. 

Rural Governments: Raising Revenues and Feeling the 
Pressure assesses fiscal pressures on local governments 
by looking at locally raised taxes and user fees as a 
percentage of local income. Some local governments in 
nonmetro areas—especially those in the rural West and in 
highly rural areas—experienced severe fiscal stress during 
the 1970's associated with high and rising local taxes. 
These local governments may be forced to cut back their 
rural development activities in the 1980's. RDRR-51. July 
1985. 40 pp. $1.50. Order SN: 001-019-00399-5. 

Physicians in Nonmetro Areas During the Seventies 
shows that the gap between the number of physicians in 
nonmetro and metro areas widened during the seventies, 
with nonmetro areas lagging by almost 100 physicians per 
100,000 population. Describes availability of physicians in 

nonmetro areas in light of population changes and de- 
mand for medical care. RDRR-46. March 1985. 28 pp. 
$1.50. Order SN: 001-019-00380-4. 

Do Bank Size and Metro-Nonmetro Location Aflect Bank 
Behavior? finds that a bank's lending policies and ag- 
gressiveness in attracting large deposits depend more on 
the size of the bank's assets than on its location. Many 
rural banks do take fewer risks than urban banks, but 
that's because of the small sizes (values of assets) of 
many rural banks, not their locations. The kinds of 
deposits (6-month money market certificates and large 
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SUBCOMMITTEE

TEXT:
On October 19, 1990, the Committee on Government Operations approved and adopted a report entitled "The 
Minority Farmer: A Disappearing American Resource; Has the Farmers Home Administration Been the Primary 
Catalyst?" The chairman was directed to transmit a copy to the Speaker of the House.

I. Introduction

Minority operated farms are on the verge of extinction. Although the overall number of U.S. farms in operation 
continues
to decrease, minority operated farms are disappearing at an alarming rate especially black operated farms which 
once accounted for 97 percent of all minority operated farms. It has taken 67 years for the number of minority 
operated farms to decrease 94 percent and in the recent 5-year agriculture census year the decline is continuing the 
downward spiral totaling 11.9 percent. Besides the drastic decline in the number of minority operated farms, land 
loss has been so severe that 50 percent of all minority operated farms are no larger than 49 acres in size. Nearly 68 
percent of all minority operated farms have agricultural products with sales valued at less than $10,000.

Historical Agricultural Census data show that minority operated farms peaked at 949,889 farms in 1920 with 
"Negroes"
operating 925,708 farms, while the combined total for other minorities (included in the 1920 census count), 
Indians, Japanese and Chinese totaled 24,181 farms. Black farmers still comprise the largest single group of 
minority farmers but their number has dwindled to a low of 22,954 in 1987, less than 3 percent of the number 
counted in 1920. Today black operated farms represent 1 percent of all U.S. farms compared with 14.3 percent in 
1920. In a comprehensive study on blacks farming in America the U.S. Commission on Civil Rights predicted in 
1982 that "there will be virtually no blacks operating farms in this country by the end of the next decade." 

1
2
3 The statistics suggest an inevitable accuracy to the Commissions prediction for black operated farms, and to an
extent other minority operated farms face similar fates.
  
1Department of Commerce, Bureau of the Census, Fourteenth Census of the United States Taken in the Year 
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1920, Volume V, Agriculture, General Report and Analytical Tables, Bureau of the Census Library, Washington, 
Government Printing Office 1922 at 311. Hereinafter, the terms "Black" and/or "Afro-American" will be used in 
lieu of "Negroes."
 
2U.S. Department of Commerce, Bureau of the Census, 1987 Census of Agriculture, Volume 1, Geographic Area 
Series, Part 51, United States Summary and State Data, at 1, 21 and 412-415 (hereinafter, 1987 Census of 
Agriculture). The Census shows the number of farms when the operators are of Spanish origin and the number of 
farms operated by black and other races. These figures have been combined to determine the number of minority 
operated farms and the term "Hispanic" is used in lieu of operators of Spanish origin.
  
3The Decline of Black Farming in America, February 1982, A Report of the United States Commission on Civil 
Rights (hereinafter, the Commission Report) at 2.

In 1982 the Department of Commerce, Bureau of the Census counted 70,550 minority operated farms in the 
United States but
by 1987 the number had dropped to 62,116. Overall the numbers for minority operated farms are declining but 
there are some exceptions. The number of Spanish operated farms (referred to as "Hispanic" in this report) has 
increased and Hispanic operated farms have become the second largest number of minority operated farms. The 
following table shows the decline in farming based on 1987 census data. 

4
5
4The 1987 Census of Agriculture, at 1, 21 and 412-415.
  
5The 1987 Census of Agriculture, at 21.
$ TABLE 1.1: 
DECLINE IN 
FARMING Farmers 
Number of farms 
Percent of 
change 1982 1987

All Farmers 2,240,976 2,087,759 *06.8

All Minority 
Farmers 70,550 62,116 *11.9

White 2,170,426 2,025,643 *06.6

Black 33,250 22,954 *30.9

Asian/Pacific 
Islander 8,000 7,900 *01.2

American Indian 7,211 7,134 *01.0

Hispanic/Spanish 16,183 17,476 +07.3

Other (Mexican, 
Caribbean, 
Central and 
South American) 

6 5,906 6,652 +11.2 Source: 1987 Census of Agriculture.

A December 1987 study on Indian agriculture raised some concerns about the loss of farmland in the Indian 
community and
the resulting adverse consequences including dependency on public assistance and Federal support. This study as 
well as the Commission on Civil Rights report documents problems that minorities face with the loss of farmland. 
Recent front page reports in the press USA Today 

7
8 and the Washington Post
 
9 have examined various aspects of the decline in minority farming and problems minorities face in holding onto
their land.
  
6Id., at 21, appendix A, A-7.
  
7Final Findings and Recommendations of the National Indian Agricultural Working Group, prepared for the 
Assistant Secretary-Indian Affairs and the Intertribal Agriculture Council, December 1987, at 2 (hereinafter, the 
Indian Agricultural Study).
  
8The Nations Newspaper, USA Today, June 7, 1990, at 1A, Cover Story, Struggle is on to Save Dying Way of 
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Life, 2A, Cover Story, Hurt by Nations Neglect; 10A, Minority Farmers Sowing Seeds of Uncertainty.
  
9The Washington Post, August 26, 1990, at A1, Nations Crop of Black Farmers Is Dying Out; A14, Col. 1, In the 
South, Blacks Farm the Worst Land With the Worst Tools and A15, Col. 1, Interest Rates Last Jolt to Black 
Farmers.

Report documentation and press articles recognize the major responsibility of the U.S. Department of Agriculture
(USDA), Farmers Home Administration (FmHA) if minority farmers are to survive. The Subcommittee on 
Government Information, Justice, and Agriculture began its review of this issue in October 1989 based on 
concerns raised to Congress, specifically concerns from the State of Mississippi about FmHA. In November 1989 
the subcommittee staff visited Mississippi, met with minority farmers and discussed their concerns about FmHA. 
Two of the major concerns raised dealt with accusations of discrimination in FmHAs implementations of the 
agencys programs and the National Appeals Process. 

10
11
12
10Records of Telephone Discussions with Constituents of Congressman Mike Espy, October 3 and 5, 1989, 
about their concerns with the Farmers Home Administration.
  
11Letter from the Honorable Bob Wise, chairman, Subcommittee on Government Information, Justice, and 
Agriculture, Committee on Government Operations, U.S. House of Representatives, to the Honorable Mike Espy, 
Member of Congress, U.S. House of Representatives, December 14, 1989.
  
12Memo to the chairman, Subcommittee on Government Information, Justice, and Agriculture, November 28, 
1989, on the results of subcommittee staffers visit to Mississippi on November 17, 1989.

To respond to concerns about agency programs, the subcommittee held an oversight hearing on the role of FmHA 
and
its dealings with minority farmers. To address problems with FmHA appeals, the subcommittee chairman along 
with Congressman Mike Espy, jointly requested the General Accounting Office review the FmHA National 
Appeals Process as it relates to minorities since FmHA does not maintain appeal statistics by race. 

13
14
13Hearing, "Farmers Home Administration: Friend or Foe to Minority Farmers?," July 25, 1990, before the 
Government Information, Justice, and Agriculture Subcommittee, Committee on Government Operations, U.S. 
House of Representatives.
  
14Letter from the Honorable Bob Wise, chairman, Government Information, Justice, and Agriculture 
Subcommittee, Committee on Government Operations, U.S. House of Representatives and the Honorable Mike 
Espy, Member of Congress, U.S. House of Representatives, to the Honorable Charles Bowsher, Comptroller 
General of the United States, February 20, 1990.

The committees review of the disappearance of minority farmers, particularly, black farmers found problems that 
are
beyond our control but, at the same time, many are well within our control. The 1987 Census of Agriculture
showed that fewer young minorities are choosing farming as a career or way of life. More than 50 percent of 
minority farmers are age 55 or older and 72 percent are age 45 or older. Many minority farmers are not as well 
educated in the technological advancements of farming. Additionally, racism is still a major problem in the Nation 
on the whole and farming is no exception. In a report on the lower Mississippi Delta, the Delta Commission stated 
that "Because the issue of race relations is a national and international issue of fundamental significance to 
economic development, race relations strategy must be an integral aspect of the regions ten-year plan." 

15
16
17
18 
151987 Census of Agriculture, at 22.
  
16Id.
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17The Delta Initiatives, "Realizing the Dream . . . Fulfilling the Potential," A Report by the Lower Mississippi
Delta Development Commission, May 14, 1990 (hereinafter, the Delta Initiatives), at 75.
  
18The Delta Initiatives, at 60 and 165.

The lack of sensitivity in FmHA personnel and aggressive management in implementing and monitoring agency 
programs to ensure that minority farmers are treated fairly at the local levels in FmHA, has contributed to the 
disappearance of minority farmers. 1 The extent that minority farmers participate in FmHA programs designed to 
help them is generally not documented although the data may be available within the agency; thus, the extent that 
discrimination may be occurring in FmHA programs is not known. 9 2 The absence of more minority employees
within FmHA and serving on county committees further perpetuates poor racial relations and jeopardizes the 
survival of minority farmers. 0 2
1 1 

9The Delta Initiatives, at 74. Memorandum from subcommittee staffer on the trip to Mississippi, November 28, 
1989, at 1. Indian Agriculture Study, at 41; 42; and 51. Hearings, before the Subcommittee on Government 
Information, Justice, and Agriculture, Committee on Government Operations, U.S. House of Representatives, 
"Does Farm Financing Face Fundamental Change or Current Credit Crisis?," Part I, September 27, 1985, Black 
Farmers and FmHA Policy, at 160; 208-209; 215-216; 222-225. The Civil Rights Commission report at 80-81. 2
 
0Letter from Mr. LaVerne Ausman, Administrator, Farmers Home Administration, Department of Agriculture 
(hereinafter, FmHA Administrator), to the Honorable Bob Wise, chairman, Subcommittee on Government 
Information, Justice, and Agriculture, Committee on Government Operations, June 20, 1990, at Document V. 
Letter from FmHA Administrator, to Subcommittee on Government Information, Justice and Agriculture Staffer, 
June 22, 1990 at 1; and July 12, 1990 at 2. 2
 
1The Delta Initiatives, at 74. Memorandum from subcommittee staffer on the trip to Mississippi, November 28, 
1989, at 1. Indian Agriculture Study, at 41; 42; and 51. Hearings, before the Subcommittee on Government
Information, Justice, and Agriculture, Committee on Government Operations, U.S. House of Representatives, 
"Does Farm Financing Face Fundamental Change or Current Credit Crisis?," Part I, September 27, 1985, Black 
Farmers and FmHA Policy, at 160; 208-209; 215-216; 222-225. The Civil Rights Commission report at 80-81; 
90-94.

The Committee wishes to acknowledge the excellent and extensive assistance of Ms. Jacqueline Harpp, Evaluator, 
General Accounting Office, who is detailed to the Subcommittee on Government Information, Justice, and 
Agriculture, in the preparation of this report.

II. Background

a. overview

In 1982 the Commission on Civil Rights called attention to the plight of black farmers in America. In 1987 a 
working group prepared final findings and recommendations on Indian agriculture and the problems Indian 
farmers experience. The Commission stated in its report that the historical roots that connect black farmers to the 
land make the imminent loss of their land tragically ironic. 2 Twenty-five years after the Civil War, 60 percent of 
all employed blacks in the United States were farmers or farm laborers. 2 2 3 2 

2The Commission Report, at 1.
2
 
3Id.

While displacement from the land looms as a threat to all small farmers, land loss has occurred most severely 
among black farm operators. 2 According to the Commissions report, the rate of land loss shows no sign of 
tapering off for blacks, even though it has slowed somewhat for white farmers. White land loss peaked at a rate of 
28.8 percent between 1950 and 1959; during that period the rate of black land loss was almost double the white 
rate 51.3 percent. 4 2 By 1978, the rate of loss for blacks increased to 57.3 percent, 2 5 1/2 times the rate of loss 
for whites. 2 Between census years 1982 and 1987, the number of black operated farms declined 30.9 percent 
compared with 6.6 percent for white operated farms. 6 2 7 2 
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4Id., at 2.
2
 
5Id. 2
 
6Id. 2
 
7Number of farms from the 1987 Census of Agriculture at 20-21.

The Indian agriculture study reported that:

A serious and potentially devastating decline is currently affecting all sections of the Indian Agriculture 
Community. Indian use of
Indian lands has dropped off rapidly in recent years, and idle Indian lands have increased at a rate as high as 40 
percent in one year. Hundreds of thousands of acres of Indian lands are in danger of foreclosure through the 
default of Indian farmers and ranchers. The expected result is a continually widening gap between the standards of 
living of the Native American and Alaskan Native people, and the general population of this country. 

28
28The Indian Agricultural Study, at 2.

There are 54.4 million acres of Indian homelands remaining in the contiguous United States and nearly 47 million 
acres
contain agricultural lands used for the production of crops, livestock, or both. In 1983, 38 percent of the 
Indian-owned farmlands were actually farmed by Indians and 2 years later, in 1985 that percentage had decreased 
to 35 percent. The same trend occurred in the Indian livestock industry resulting in a drop of 10 percent for both 
farming and ranching during the 2-year period. 

29
30
31
29Id., at 12.
 
30Id., at 13.
  
31Id.

Based on the 1987 Census of Agriculture, minority farmers have lost nearly 1.5 million acres of farmland since 
1982. The
following table shows how land loss has affected each minority group. 

32
32The 1989 Census of Agriculture, at 21.
TABLE 2.1: (PLEASE REFER TO ORIGINAL SOURCE)

b. where minority operated farms are located

The 1987 Census of Agriculture shows that minority operated farms are located across the country but tend to 
concentrate in
various States. Analysis of the 1987 census data showed that 85 percent of all minority operated farms are located 
in 23 States. More than 70 percent of all minority operated farms are located in as few as 4 States and as many as 
15 States. 

33
34
33Id. at 412-415.
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34Id.

Black operated farms are located predominantly in the southeastern part of the country and in the States of Texas,
Oklahoma, and California. Analysis showed that 93.8 percent of all black operated farms are located in 15 States 
and nearly 40 percent are in the States of Texas, Mississippi, and North Carolina. Hispanic operated farms are
located in the south and northwestern parts of the Nation and the States of Florida and Colorado. Census data
show that 81 percent of all Hispanic operated farms are located in 8 States and 68 percent are in the States of 
Texas, California, and New Mexico. 

35
35Id.

American Indian operated farms are located predominantly in the midwestern and southwestern parts of the 
country and the State of
North Carolina. The Census of Agriculture showed that 70.6 percent of the American Indian operated farms are 
located in 8 States and more than 40 percent are in the States of Oklahoma, North Carolina, and New Mexico. 
More than 85 percent of all Asian/Pacific Islander operated farms are located in 4 States and 81 percent are in the 
States of California and Hawaii. 

36
36Id.

The census data for the "other" category of minority-operated farms Mexican, Caribbean, Central and South 
American showed that 78 percent of these farms are located in 3 States, Texas, New Mexico, and California. See 
Appendix I for more information on the location of minority operated farms. Figure 1
shows the geographical dispersion of minority operated farms based on the 1987 Census of Agriculture. 

37
37Id.

Offset Folio 21 Insert here 001

III. The Role of the Farmers Home Administration

The consequences of minority land loss are devastating to minorities in particular and the Nation on the whole. 
According
to the Indian agriculture study, when the individual Indian farmer or rancher loses land through foreclosure, the 
land passes out of trust status and the Indian homeland is decreased. Bankruptcy among Indian farmers and 
ranchers, therefore, reverberates throughout the Indian community, presenting a serious threat to reservation 
economies and the trust land base, and swelling already overloaded public assistance rolls. 

38
39
38The Indian Agricultural Study, at 13.
  
39Id.

The Civil Rights Commission reported that the loss of land and the inability of blacks to endure as landowners 
may result in
serious consequences for racial relations in this country. 4 A society where whites control virtually all agricultural 
production and land development (including commercial, industrial, and resort development) is not racially equal. 0 
4 Accordingly, such an imbalance can only serve to further diminish the stake of blacks in the social order and 
reinforce their skepticism regarding the concept of equality under the law. 1 4 2 4 

0The Commission Report, at 8. 4
 
1Id. 4
 
2Id.
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Ironically, the U.S. Department of Agriculture (USDA), Farmers Home Administration (FmHA) was created in 
1935 to make loans and grants to depression-stricken families and help them regain self-sufficiency in making their 
living on family farms. Conceivably, enforcement of the agencys original mission should have helped save most of 
the Nations minority farms but realistically, racism and discrimination legally permitted the demise of many 
minority farms since programs and
laws were not in place to provide help to minority farmers. 

43
43"A Brief History of Farmers Home Administration," U.S. Department of Agriculture, Farmers Home 
Administration, February 1990, at 1 (hereinafter, A Brief History of FmHA, February 1990).

In 1982 the Civil Rights Commission reported that FmHA "has the potential for providing the immediate 
assistance so urgently
needed by black farm operators to prevent the further loss of their land. The structure, historical mission, and
purpose of FmHA make this agency particularly capable of such task." 

44
44The Commission on Civil Rights Report, at 71.

a. overview of fmha

FmHA is the credit agency for agriculture and rural development in the U.S. Department of Agriculture. Its history
of financial and technical assistance, as a lender of last resort in rural America 

45
46 is critical to the survival of many farmers particularly, minority farmers whose status characteristics closely
resemble those defined in FmHAs original mission. For 54 years, FmHA has been concerned with credit and 
counseling services that have supplemented resources of the private sector for building strong family farms. In 
1989, farm credit still accounted for almost one-half of all resources FmHA administered.
  
47
48
45"A Brief History of Farmers Home Administration," U.S. Department of Agriculture, Farmers Home
Administration, February 1985, at 1 (hereinafter, A Brief History of FmHA February 1985).
 
46Id.
  
47A Brief History of FmHA, February 1990, at 1.
 
48Id.

Over the years FmHA has developed a credit system that reaches the county level. The agency has 11,558 
permanent
full-time employees who serve rural America from 46 State offices, 264 district offices, 1,904 county offices, plus 
the National Office in Washington, DC. Service is provided in every rural county or parish in the 50 States, plus 
the Pacific Trust Territory, American Samoa, Guam, Puerto Rico, and the Virgin Islands. FmHAs network of
offices enables it to maintain a close, one-on-one relationship with its borrowers. 

49
50
51
52
49Id.
  
50Id.
 
51Id.
  
52Id.
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FmHAs existing system of personal contact across the country has established it as a lead agency for rural
development. Congress and the Administration continually recognize FmHAs long experience in serving rural 
communities and farm families and have over the years expanded old services and created new ones. FmHA loans 
and grants supplement the amount of credit and capital directly available from commercial lenders in rural areas. In 
most programs the agency makes loans to qualified applicants who can find no other source of financing available 
on terms and conditions they can meet. 

53
54
55
56
53Id.
  
54Id.
 
55Id.
  
56Id.

The money loaned by FmHA comes from collections on previous loans, or from private investors through sale of 
Government
securities. In guaranteed loan making, funds are supplied directly to borrowers by commercial lenders, with 
FmHA minimizing the lenders risk. Grants for rural water and waste disposal systems, farm labor housing, home 
repair for low-income elderly people, and "self-help" homebuilding by low-income families supplement the 
agencys rural lending program. 

57
58
59
57Id.
 
58Id.
  
59Id.

FmHA and its predecessor agencies have made over 10 million loans and grants totaling more than $155.9 billion 
from its early
beginning in 1935 through the end of fiscal year 1989. The unpaid principal owed to FmHA on all loans as of 
September 30, 1989, totaled $58,756,241,555, including guaranteed loans. The annual volume of programs 
(making FmHA the largest Federal loan agency dealing directly with borrowers) reflects the emphasis during the 
1960s and 1970s on resources for development or revival of the whole rural community. Money spent annually on 
programs increased from $300 million to $1.6 billion during the 1960s. In fiscal year 1989 FmHA made more than 
84,000 loans and grants totaling more than $5 billion. More than 36,000 loans and grants valued at $2.2 billion 
went to farmers while the remaining $2.8 billion included 48,000 loans and grants for rural housing and 
community programs. For a detailed listing of FmHA "Loans and Grants by Program-Fiscal Year 1989," see 
appendix II. 

60
61
62
63
64
65
60Id.
 
61Id.
  
62Id.
 
63Id.
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64Id.
 
65Id.

B. fmha farm programs

Overall FmHA farm programs include: (1) Farm ownership loans, (2) farm operating loans, (3) limited resource 
insured farm
ownership and operating loans, (4) disaster emergency loans, and (5) improvement loans for soil and water 
resources. FmHA also has a program that targets farm ownership loans and leases of inventory property available 
to members of socially disadvantaged groups. 

66
67
66Id., at 17.
  
67The Agricultural Credit Act of 1987, Public Law 100-233, section 617, enacted January 6, 1988.

FmHA held 15.6 percent of the total outstanding farm debt at the end of 1989. The average size of farm loans 
FmHA made in
fiscal year 1989 ranged from $41,700 for a direct operating loan to $143,400 for a guaranteed farm ownership 
loan. The overall average was $60,460. The averages by types of loans were: direct farm ownership, $81,100; 
guaranteed farm ownership, $143,000; direct farm operating, $41,700; guaranteed operating, $89,200; and disaster 
emergency, $26,200. Interest rates for guaranteed loans are negotiated between the lender and borrower. The 
interest rate for insured loans is set periodically by the Secretary of Agriculture, based on the cost of Government 
borrowing. 

68
69
70
71
68A Brief History of FmHA, February 1990, at 17.
  
69Id.
 
70Id.
  
71Id.

C. FmHA and the Minority Farmer

The FmHA is headed by an Administrator who reports to the Under Secretary for Small Community and Rural 
Development in the Department of Agriculture. 7 The FmHA Administrator coordinates the management of
FmHA programs, establishes policies and regulations, appoints State directors and allocates funds to the States. 
State directors provide overall direction at the State level, while district directors provide supervision to county 
offices. The county offices are the primary point of contact for most rural individuals and organizations seeking 
FmHA assistance, and it is at the county level that most individual loans are approved or disapproved. 2 7 

2"The United States Government Manual 1988/89," Office of the Federal Register, National Archives and 
Records Administration, at 102-103.

It is at these local levels (State, district, and county) that complaints of discrimination in FmHAs implementation of 
programs have been raised because many decisions are subjective. In its 1982 report the Commission on Civil 
Rights stated that:

As a lender of last resort, the goals of the Farmers Home Administration appear to be clear. However, regulations 
intended to implement these goals leave room for a wide range of subjective interpretation . . . The problem of
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subjectivity permeates much of the FmHA loan decision process . . . Upon reviewing 200 rejected and approved
housing loan files in 15 county offices, GAO found various disparities in the criteria adopted. Variations were 
found in job tenure requirements and verification of credit-worthiness. It is likely that determinations of eligibility 
for farm loans are equally subjective, for example, with respect to required farm experience, credit-worthiness, 
property appraisals, and viability of farm plans. Lack of specific criteria for loan determinations potentially 
enhances FmHAs flexibility and ability to serve clients. It also creates loopholes which allow for discriminatory 
treatment. 7 3 7 

3Commission on Civil Rights Report, at 80-81.

The Commission on Civil Rights also reported that black farmers who attempt to utilize FmHA resources believe 
they encounter special difficulties. 7 According to the Commission, complaints on behalf of black farmers allege 
that they suffer from a broad range of discriminatory actions, and are subjected to disrespect, embarrassment, and 
humiliation by FmHA officials. 4 7 Complainants claim that they are often denied the opportunity to submit loan 
applications; that the amounts of loans awarded are always less than requested; that often they do not even receive 
the full amount awarded; that loan repayment schedules are accelerated without explanation; that loan payments are 
applied to the wrong accounts (i.e., to pay off low-interest rather than high-interest loans); and that creditors and 
other businesses are routinely contacted by the county FmHA office and informed that no loans will be made to 
these black farmers, thereby preventing them from obtaining other credit, goods, and services needed to continue 
their farm operations. 5 7 6 7 

4Id., at 84.
7
 
5Id., at 85. 7
 
6Id.

Although the Commission reported the aforementioned complaints and concerns more than 8 years ago, farm 
advocates, minority farmers and a Member of Congress raised many of these same concerns with the 
subcommittee during its investigation and in a subsequent July 25, 1990, hearing addressing the decline of 
minority farmers and FmHAs role. 7 Congressman Mike Espy from Mississippi stated that:
7 7 

7Hearing, July 25, 1990, statement of the Honorable Mike Espy, Member of Congress, (D)-Mississippi, before 
the Subcommittee on Government Information, Justice, and Agriculture, at 1 and 2; Statement of David H. Harris,
Jr., Executive Director, Land Loss Prevention Project, at 3-14; Statement of Randi Ilyse Roth, Staff Attorney, 
Farmers Legal Action Group, Inc., at 3-5; 11-13; Exhibits "A," "B," and "C"; Statement of Calvin R. King,
Executive Director, Arkansas Land and Farm Development Corporation, at 2; Statement of Ben Burkett, minority 
farmer and Coordinator for the State of Mississippi Federation of Southern Cooperatives/Land Assistance Fund, at 
1-4 (hereinafter, Hearing, July 25, 1990, Statement of: The Honorable Mike Espy; David Harris; Randi Roth; 
Calvin King, and Ben Burkett).

Some of our problems in Mississippi include failure of the Farmers Home Administration to assist minority 
farmers in obtaining loans, subjecting them to embarrassment and humiliation, applying loan payments to wrong 
accounts, accelerating accounts without explanation, requiring voluntary liquidation as a condition of obtaining 
loans, failing to give accurate information as to application requirements, unreasonable delay in processing loan 
applications, making loans at the higher emergency loan rate when the borrowers were qualified for a loan at a 
lower rate, and the list goes on. Needless to say, these and all other forms of inefficiency that may be rooted in 
discrimination must be addressed and eliminated. 7
8 7 

8Hearing, July 25, 1990, statement of the Honorable Mike Espy, at 1-2.
IV. Allegations of Discrimination Within FmHA Permeate Agency Programs

Farm advocates, many of whom are lawyers and some minority farmers believe wholeheartedly that FmHA 
discriminates against minority farmers in the implementation of the agencys programs. According to one advocate, 
FmHA has discriminated against minority farmers throughout the United States for many years. 7 While FmHA 
claims to have a national policy of nondiscrimination, employees in local FmHA offices regularly engage in many 
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types of discriminatory conduct some of which violate FmHA statutes and regulations. 9 8 For example, a 
minority applicant enters the local FmHA office to apply for an FmHA loan. Instead of providing the minority 
farmer an application, the local FmHA officer advises the minority farmer he/she does not qualify for FmHA 
services and that this farmer should not bother to apply. FmHA rules require FmHA employees to give an 
application to any farmer who requests one. 0 8 However, because this farmer was a member of a minority group, 
the FmHA employee refused to give an application to the farmer and talked the farmer out of applying for FmHA 
services. 1 8 2 7 

9Hearing, July 25, 1990, statement of David Harris, at 4.
8
 
0Id., at 4-5. 8
 
1Id., at 5-6. 8
 
2Id., at 6.

The subcommittees investigation found several examples wherein minority farmers believed they had been 
discriminated against and/or treated improperly. These examples came from Louisiana, Arkansas, Mississippi, 
North Carolina, and Georgia and from nonminority as well as minority farmers. In Louisiana, a nonminority 
farmer and farm advocate filed an affidavit attesting to her experience in dealing with minority farmers and white 
farmers. 8 Based on her experience she stated that for the first few years of her work she "was not convinced that 
black farmers were being hurt by active race discrimination within FmHA. However, based upon specific incidents 
and patterns, I have changed my mind. I know now that there is race discrimination in FmHAs administration of 
the farm loan programs . . . For example, the county supervisor in Avoyelles Parish tells the black farmers exactly
where they have to purchase their equipment, I am not aware that he has ever told a white farmer where to 
purchase equipment. Black farmers in Avoyelles Parish are routinely denied FmHA assistance based on cash flow
issues and other eligibility issues for which white farmers would never get turned down." 

3
8 4 8
 
3Hearing, July 25, 1990, statement of Randi Roth, at exhibit A-1.
8
 
4Hearing, July 25, 1990, statement of Randi Roth, at exhibit A-1-2.

In Arkansas, a group of black farmers from Lee County filed a race discrimination complaint against FmHA in 
April 1986. 8 The complaint alleged that the "Farmers Home Administration has traditionally and continuously 
discriminated against black farmers in Lee County . . . Local staff has consistently favored selected, privileged,
pecial friends white farmers and also given preferential treatment to white farmers in general. We have evidence 
that white farmers in distressed financial circumstances have been given more staff assistance and attention and 
even operating loans this year, while black farmers in the same or similar financial position are being systematically 
denied and forced to go through an appeals/hearing procedure to receive consideration. The County Supervisor and 
administrative staff operate on the ood ole boy buddy system and assure paper-work shuffling, application 
reworking and whatever is needed to guarantee certain, selected white farmers positive cash flow projections and 
therefore grant of operating funds irrespective of these elect farmers operating practices and financial record." 

5
8 6 8
 
5Letter dated April 25, 1986 from 17 minority farmers (Robert A. Holmes; Sammie Ross, Jr.; L.C. Broadway;
Raymond Gilmore; Sterling Garrett; Alvin Steppes; Sherwin Holmes; Willie B. Scott; Robert Harrison; Joseph 
Perry, Sr.; Will Savage, Sr.; Willie Holmes; Booby Holmes; Delmont Tate; Spencer Brown, Sr.; Israel Gordon; 
and Melvin Moore) to Dana A. Froe, Chief, Compliance Program Divisions I and II, Office of Advocacy and 
Enterprise, U.S. Department of Agriculture.
8
 
6Id., at 1.

The minority farmers alleged that FmHA staff:
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Routinely manipulated black farmers operating loan applications in a manner which would cause negative
cash flow projections and therefore denial of loan applications. The example cited related to FmHAs inconsistent 
use of the family living allowance (when a spouse worked or the farmer had an extra job).

Was slow to see that the few minority applications FmHA did approve for operating loans got their funds in a 
timely manner.

Made gross errors and miscalculations in computations on minority farmer loan applications causing undue
hardship on minority farmers. For example, one farmers application was denied and he was forced into a hearing 
before the application was complete. The hearing was held 75 miles away and it was at the hearing that the error 
was discovered and the application sent back to the county office for completion.

Routinely denies black farmers the opportunity to lease and work properties in FmHA inventory but consistently
informed and permitted white farmers to take advantage of the opportunity to use the land.

Routinely discriminates in hiring practices. 8
7 8 

7Id., at 1-2.

The complainants said that "these and other incidents and practices show a vicious, intentional pattern of racial 
discrimination blatantly practiced by the FmHA staff . . . with the intent to eliminate black farmers." 8
8 8 

8Id., at 2.

The USDAs Office of Advocacy and Enterprise responded to the complainants by letter dated July 21, 1987, 
stating that USDA had "conducted an inquiry into the allegations of your case and the facts gathered showed that 
you and several other black farmers had been subjected to disparate treatment. The inquiry showed that black
farmers had been subjected to one or more of the following situations by FmHA personnel at the county, district, 
or State level:

1. Black farmers projected crop yields were calculated differently from white farmers.

2. Black farmers applications were not handled in a timely manner.

3. Black farmers were not provided timely information on required documents for completion of their applications.

4. Black farmers Farm and Home Plans contained computation errors, which resulted in their applications being 
rejected.

5. Approved black farmers title opinions were delayed for an unacceptable time period.

6. Black farmers were not advised of all servicing options.

7. County office personnel were rude and insensitive to black farmers.

Due to the seriousness of the findings, FmHA initiated a team response which resulted in several of the 
complainants being approved for their loans. In addition, on-site recommendations were made for corrective 
actions, to ensure equal access, opportunity and treatment for all applicants. We will be closely monitoring FmHAs 
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efforts to implement the recommendations." 8
9 8 

9Letter from the U.S. Department of Agriculture, signed by Dana L. Froe for Naomi Churchill, Esq., Associate 
Director, Equal Opportunity, Office of Advocacy and Enterprise. The Office of Advocacy and Enterprise is 
responsible for investigating discrimination complaints in the Department of Agriculture.

The USDA also said that "Based on the disparate treatment of black farmers by county personnel, we are 
recommending that a FmHA official outside Arkansas monitor and reassess the efforts of FmHA officials to assist 
you and the other farmers with their farming needs/operations. The officials assessment is to determine if FmHA, 
in evaluating each farmers financial situation, considered all servicing authorities in an attempt to generate a 
positive cash flow and/or improve the delinquency for each farmer." 

90 
90Id., at 2.

Approximately 1 month later, the USDA reversed its decision and position on the minority farmers complaint. In a 
September 4, 1987, letter to one of the complainants, the USDA said that "further clarification of the July 21, 
1987, letter" was needed. The USDA said that the "July 21, 1987, letter was incomplete in its discussion of the 
preliminary inquiry. We have thoroughly evaluated all the facts and circumstances of your complaint and our 
findings are as follows: 

91
91Letter from the U.S. Department of Agriculture, Naomi Churchill, Esq., Associate Director, Equal Opportunity, 
Office of Advocacy of Enterprise, dated September 4, 1987, to Mr. Alvin Steppes, Mariana, Arkansas, at 1.

1. Many Black farmers, including yourself received operating loans from FmHA.

2. The loans of some farmers, including yourself are in liquidation or a debt settlement position with FmHA 
because of failure to make timely payments.

3. There may have been an error made on your Farm and Home Plan which may have contributed to your 
experiencing some cash flow problems." 

92 
92Id.

The USDA stated that "while our analysis does not support a finding of intentional discrimination against you 
because of your race, we recognize that a severe communication gap existed between local FmHA officials and the 
black farming community . . . allegations of racial discrimination or reprisal will be investigated and appropriately
handled . . . I apologize for any confusing or misleading information that may have been contained in our prior
letter." 

93 
93Id., at 2.

In a June 5, 1989, letter to USDA, another group of Arkansas minority farmers filed a continuing complaint 
alleging that "The holocaust of black family farmers in Lee County Arkansas which was brought to your attention 
in April 1986 in a plea for intervention and redress by USDA/FmHA National and State Officials has worsened 
dramatically and expanded to include black family farmers in at least four more east Arkansas counties." 

94 The complaint alleged that de facto discrimination against black farmers has prevailed; the intent and clear
directives of the Agriculture Credit Act of 1987 have been consistently and detrimentally contravened by the 
unchanged attitude and protocol of east Arkansas county offices and by the inept and inequitable application of the 
computer analysis program referred to as DALR©
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95 and the technical assistance and support services intended for black farmers through the 1890 land grant
schools.
 
96
94Letter from a class of minority farmers to Ms. Naomi Churchill, Esq., Associate Director, Equal Opportunity 
Office of Advocacy and Enterprise, U.S. Department of Agriculture, dated June 5, 1989.

 
95FmHA developed DALR$, automated data processing software, to assist county offices in performing servicing 
actions authorized by the Agricultural Credit Act of 1987. The servicing actions provide a large number of 
alternatives for restructuring delinquent loans to keep the borrower on the farm, if possible, and avoid losses to the 
Government. Statement from the USDA Inspector Generals Audit Report on "FmHA Debt and Loan
Restructuring System (DALR]," 04673-3-SF, dated February 24, 1989.
  
96Id., at 2-3.

The complainants said that these and other incidents and practices show a cycle of racial discrimination and local 
staff ineptitude which victimizes black farmers and robs black families of their special heritage of farming and 
pride in closeness to the land. 9 According to the complainants because of "this systematic elimination of black 
farmers in the Arkansas Mississippi River Delta, an entire generation of Delta families has had family traditions 
and pride ruthlessly eliminated from our futures and has been callously cut off from a rich heritage of united family 
effort and support and a very special symbiotic relationship with the rich, black Delta soil which claimed 
ownership of us even before we were able to claim ownership of it as home." 

7
9 8 9
 
7Id., at 3. 9
 
8Id., at 3-5.

Complaints about FmHAs actions in Arkansas continue and several examples were cited at the July 25, 1990, 
hearing on the decline of minority farmers. 9 An affidavit from an attorney who works with minority farmers 
stated that "notwithstanding the investigation that FmHA performed as part of its response to (the class) complaint 
. . . the new laws introduced by the 1987 Agricultural Credit Act, in Arkansas there continues to be a state-wide
pattern of FmHA denying black farmers entry into farm ownership." 

9
1 0 0 9
 
9Hearing, July 25, 1990, statement of Randi Roth, at exhibit B; and statement of Calvin King. 1 0
 
0Hearing, July 25, 1990, statement of Randi Roth, at exhibit B-1-2.

V. FmHA Programs Yield Few Results for Minority Farmers

Minority farmers cannot depend on FmHA programs to save them from extinction. Minority farmers have not 
fared well in FmHA programs including those designed specifically to help them. The committee finds that 
programs such as the Socially Disadvantaged and the Limited Resource Farm Operating and Ownership Program 
have yielded few successful results for minority farmers. Additionally, the lack of statistical data by ethnicity, or 
definitive data in some cases, for other major FmHA programs creates unnecessary problems in FmHAs ability to 
address the impact agency programs have on minorities.

A. Socially Disadvantaged Program

1. Program overview
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The Agricultural Credit Act of 1987 authorized the Secretary of Agriculture to establish annual target participation 
rates, on a countywide basis, to ensure that members of socially disadvantaged groups receive loans made or 
insured under subtitle "A" of the Consolidated Farm and Rural Development Act, and have the opportunity to 
purchase or lease inventory farm land. 1 0 The Secretary of Agriculture delegated to the FmHA Administrator the 
authority to make farm ownership loans and inventory property available to members of socially disadvantaged 
groups. 1 1 0 The program is administered in the FmHA Farmer Programs, Emergency Designation Staff. 2 1 0 

1"Report to Congress," U.S. Department of Agriculture, Farmers Home Administration, Title VI Farmers Home 
Administration Loans, Section 617 Target Participation Rates, Transmitted to the Honorable Thomas S. Foley, 
Speaker of the House of Representatives, January 12, 1990, at 1; (hereinafter, FmHAs Report to Congress on 
Targeted Participation rates). 1 0
 
2Id., at 2.

The act defines a socially disadvantaged group as a group whose members have been subjected to social or ethnic 
prejudice because of their identity as members of a group without regard to their individual qualities. 1 0 The 
FmHA has interpreted this definition to include the ethnic groups protected under the Civil Rights Act of 1964 and 
referenced in section 8(a)(5) of the Small Business Act (15 U.S.C. 637(a)(5)), which are: Blacks, not of Hispanic 
origin; American Indians or Alaskan Natives; Hispanics; and Asian or Pacific Islanders. 3 1 0 4 1 0 

3Id.
1 0
 
4Id.

FmHA lists the following three major purposes of the program in literature provided to the public describing the 
program:

Make FmHA farm ownership funds and farmland in the possession of FmHA more available to socially 
disadvantaged persons.

Discover and remove obstacles that prevent the full participation of those persons in FmHAs farm ownership loan 
program.

Provide necessary technical assistance to qualified applicants in applying for the loans and in developing the sound 
farm management practices essential for success in their farming operations. 1 0 5 1 0 

5"Farm Ownership Loans for Socially Disadvantaged Persons," U.S. Department of Agriculture, Farmers Home
Administration, Program Aid No. 1433, dated April 1989, at 1.

FmHA targets farm ownership loan funds and inventory farms to those counties that are designated as eligible 
under the socially disadvantaged program. 1 0 The FmHA consulted the USDA Economic Research Service for 
statistical data to establish the target participation rates. 6 1 0 Target participation rates were established for the 
States, and counties within each State based on the proportion of minority rural population to the total rural 
population in each county within each State. 7 1 0 Counties having the highest percentage of socially 
disadvantaged persons will receive the highest amount of funds. 8 1 0 9 1 0 

6Id.
1 0
 
7FmHAs Report to Congress on Targeted Participation Rates, at 1. 1 0
 
8Id. 1 0
 
9Farm Ownership Loans for Socially Disadvantaged Persons, U.S. Department of Agriculture, Farmers Home
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Administration, Program Aid No. 1433, dated April 1989, at 2-3.

Certain suitable farms in FmHAs inventory will be selected annually in each State by the FmHA State Director and 
targeted to those counties designated for the socially disadvantaged program. The number of inventory farms 
selected will be based on the targeted participation rate for the State, and farms will be located in or near the 
designated counties. Once farms are chosen, they will be advertised for sale or leased to eligible applicants. 1 1 0 1 
1 

0Id., at 3.

2. Program results

In its January 12, 1990, report to Congress, FmHA claimed "Success Attained in Meeting The Target Participation 
Rates." 

1 1 A more detailed look at the success attained showed minimal results. Based on the report, FmHA targeted a
total of $9.5 million for direct farm ownership loans plus a $500,000 reserve. At the end of fiscal year 1989, 
FmHA had made 168 direct farm ownership loans totaling $12,378,860 in 37 States. While this loan activity
exceeded the targeted amount by $2,334,860, FmHA reported that "this is indicative of the strong demand for such 
funds to finance add-on units and start-up operations."
 
1
1 1 2 1 1
 
1FmHAs Report to Congress on Targeted Participation Rates, at 1.
1 1
 
2Id., at 3.

When we looked at FmHAs effort related to farm ownership leasing and/or credit sales of FmHA inventory farms, 
the picture was very dismal. FmHA did not achieve 10 percent of its goal to provide inventory farms to the socially 
disadvantaged farmers. The report showed that FmHA targeted 345 inventory farms for leasing and/or credit sale 
but at the end of the fiscal year, had sold only 28 of these target farms in the amount of $2,431,483. FmHAs
efforts under the program represents 3 percent of the total inventory farms (926) sold in fiscal year 1989. 1 1 Data 
FmHA provided the subcommittee to document program activity, by ethnic group, showed discrepancies when 
compared to the information cited in the agencys report to Congress. 3 1 1 However, these discrepancies did not 
materially affect program results. Table 5.1 shows a breakdown of activity for direct loans made and table 5.2 
shows a breakdown of credit sales made in the socially disadvantaged program for fiscal year 1989. See appendix 
III for more detailed information FmHA submitted to Congress on target rates for fiscal years 1989 and 1990. 4 1
1 

3Id.
1 1
 
4Letter from Mr. LaVerne Ausman, FmHA Administrator, dated June 20, 1990, to the Honorable Bob Wise.
TABLE 5.1: DIRECT FARM OWNERSHIP LOANS SOCIALLY DISADVANTAGED
PROGRAM FISCAL YEAR 1989
TABLE 5.2: CREDIT SALES SOCIALLY DISADVANTAGED PROGRAM
FISCAL YEAR 1989
(PLEASE REFER TO ORIGINAL SOURCE FOR TABULAR DATA)

FmHA attributes the poor performance to "the lateness of the season in which the farms were targeted and made 
available for sale . . . Reports show that most of the targeted inventory farms were not targeted until after March
1989, due to the lack of clear guidelines . . . FmHA State Directors have been advised to provide more outreach
assistance to members of socially disadvantaged groups to ensure they have an opportunity to take advantage of 
the targeted inventory farm land in Fiscal Year 1990." 

115 
115Id., at 3.
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In response to followup questions from the subcommittees July 25, 1990, hearing, the FmHA Administrator 
reported that as of July 1990, FmHA had made 132 farm ownership loans for $11.3 million and sold 25 inventory 
farms by credit sales. Unless FmHA makes significant progress in its inventory farms during the last quarter of 
fiscal year 1990, the program will have practically the same results as fiscal year 1989. FmHA targeted 292 
inventory farms for fiscal year 1990.

116
117
116Letter from Mr. LaVerne Ausman, FmHA Administrator, dated August 13, 1990, to the Honorable Robert 
Wise, at 1-2.
 
117Letter from Mr. LaVerne Ausman, FmHA Administrator, dated June 20, 1990, to the Honorable Bob Wise.

FmHAs number of targeted inventory farms for fiscal year 1990 decreased by 53 inventory farms. Congressman 
Wise, in his letter to the FmHA Administrator following the subcommittees hearing, asked "why there is a 
decrease in the number of farms when the annual report shows that FmHA did not achieve 10 percent of what was 
targeted in fiscal year 1989? Is it a matter of lowering the targets so the achievement does not look so badly?" 

118 The Administrators response was "No. The number of targeted farms decreased . . . because the number of
available suitable farms decreased nationwide due to the new loan restructuring authority granted to FmHA by the 
Agricultural Credit Act of 1987."
 
119 The Administrator did not account for the difference in the farms remaining on the targeted list for fiscal year
1989 (317) compared with fiscal year 1990s target list (292).

 
118Letter from the Honorable Bob Wise, Chairman, Subcommittee on Government Information, Justice, and 
Agriculture, Committee on Government Operations, dated July 30, 1990, to Mr. LaVerne Ausman, FmHA 
Administrator, at 2 (hereinafter, Chairman Wise Letter to FmHA, dated July 30, 1990).
  
119Letter from Mr. LaVerne Ausman, FmHA Administrator, dated August 13, 1990, to the Honorable Robert 
Wise, at 2.

b. limited resource farm operating and ownership loan program

1. Program overview

FmHA defines a "Limited resource applicant as a farmer or rancher who is an owner or operator of a small or 
family farm (a small farm is a marginal family farm), including a new owner or operator, with a low income who 
demonstrates a need to maximize farm or ranch income. A limited resource applicant must meet the eligibility 
requirements for a farm ownership or operating loan, but due to low income, cannot pay the regular interest rate on 
such loans. Due to the nature of the problems facing this applicant, special help will be needed and more 
supervisory assistance will be required to assure reasonable prospects for success. The applicant may face such 
problems as underdeveloped managerial ability, limited education, low-producing farm due to lack of development 
or improved production practices and other related factors. The applicant will not have nor expect to obtain, 
without the special help and low-interest loan, the income needed to have a reasonable standard of living when 
compared to other residents of the community." 

120
 
120Letter from Mr. James F. Radintz, Director, Farmer Programs, Loan Making Division, Farmers Home 
Administration, U.S. Department of Agriculture, dated July 12, 1990, to Ms. Jacqueline Harpp, House 
Government Information, Justice, and Agriculture Subcommittee.

Each application for a limited resource farm ownership (FO) and/or operating loan (OL) is evaluated by a local 
county or area committee to ensure that basic eligibility requirements or creditworthiness, citizenship, sufficient 
training and experience, character (as related to reliability), credit elsewhere, and owner/operator of a family farm 
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are met. 1 2 Each application for a limited resource loan is evaluated by local county supervisors to ensure that 
adequate security and repayment are available. 

1
122
121Id., at 2.
  
122Id.

Local county supervisors are responsible for making annual analyses of limited resource borrowers:

(1) Who are experiencing financial and/or production management problems.

(2) Who are reorganizing or implementing a major change in operations which is not completed.

(3) At the end of the first full crop year after receiving an initial loan and each year thereafter, until the county 
supervisor determines the borrower is conducting the operation satisfactorily.

(4) Any time a servicing action such as consolidation, rescheduling, reamortization, or deferral is taken. 

123
123Id.

In 1982 the Commission on Civil Rights reported that "FmHA regulations governing eligibility for low-interest 
limited resource loans leave much room for interpretation. They describe in general terms the profile characteristics 
of a limited resource farmer . . . these regulations do not provide specific eligibility criteria concerning farm size,
income, or assets; ultimately the eligibility determination is subjective." 

124
124The Commission Report, at 81-82.

Analysis of 1987 census data show that most minority operated farms fall well within the intended program goals 
and objectives of the limited resource program. The census shows that 87 percent of all minority operated farms 
are owned by individuals or family. Additionally, 85 percent of all land minorities farm is owned while 15 percent 
is leased or rented. Half of all minority operated farms tend to be no larger than 49 acres in size and agricultural 
products sold usually, are valued at less than $10,000. The following two tables show the range in size of minority 
operated farms and the value of agriculture products sold as of census year 1987. 

125
125The 1987 Census of Agriculture, at 21.
TABLE 5.3: MINORITY OPERATED FARMS BY SIZE FOR AGRICULTURAL CENSUS YEAR 1987
TABLE 5.4: MARKET VALUE OF AGRICULTURAL PRODUCTS SOLD BY MINORITY OPERATED
FARMS IN AGRICULTURAL CENSUS YEAR 1987
(PLEASE REFER TO ORIGINAL SOURCE FOR TABULAR DATA)

2. Program results

Despite the presumptions the census data lead one to conclude about minority participation, program results show 
a far
different picture. Minorities received 6 percent or less of the limited resource operating and ownership loans over a 
3-year period beginning with 1987 through 1989. They received 4 percent or less of the funds available for these 
loans. As of July 5, 1990, minorities had received 4 percent of the operating loans and 2 percent of the ownership 
loans. Minority farmers received 4 percent of the funds available for operating loans and 2 percent of the available 
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funds for ownership loans through July 5, 1990. The following tables show loan activity for the limited resource 
program since 1987 through July 5, 1990. Table 5.5 shows operating loans and table 5.6 shows ownership loans.
(PLEASE REFER TO ORIGINAL SOURCE FOR TABULAR DATA)

The FmHA Administrator said that the reason minority farmers received less than 10 percent of the loans and less 
than 5 percent of the dollars available in the limited resource program was because "Non-minority farmers make up 
approximately 97 percent of U.S. farmers and generally, non-minority farmers tend to take advantage our farm 
loan programs more than minority farmers." The FmHA Administrator did not offer any rationale as to why more 
minority farmers do not take advantage of FmHA farm loan programs. Since FmHA program officials do not 
maintain statistics on the ethnic background of the farmers participating in the program, no record is available to 
show who applies for the program, the number of minorities who seek FmHA loan services and the reason more 
minorities do not take advantage of the program. 126 1 2 

6Letter from Mr. LaVerne Ausman, FmHA Administrator, dated August 13, 1990, to the Honorable Robert Wise, 
at 4.

In his letter to the FmHA Administrator, following the July 25, 1990, hearing before the subcommittee, Chairman 
Wise asked whether it is reasonable to expect that a larger percentage of limited resource loans would go to 
minority farmers since they tend to be smaller and less educated? He asked the Administrator whether 6 percent for 
minorities and 94 percent for whites seemed adequate? 

1 2 In response to the chairmans questions, the FmHA Administrator said that "We believe that our outreach
activities will increase minority participation in our loan programs and will include the use of the limited resource 
loans. Whether limited resource rates are provided depends on repayment ability. That is not necessarily tied to the 
size of the farm. In recent years many of the larger farms had the most financial problems." 7 1 2 8 1 2
 
7Letter from Chairman Wise, dated July 30, 1990, to the FmHA Administrator, at 2.
1 2
 
8Letter from Mr. LaVerne Ausman, FmHA Administrator, dated August 13, 1990, to the Honorable Robert Wise, 
at 4.

The FmHA Administrators response suggests that the very basis of the limited resource program is questionable. 
FmHA defines a limited resource applicant as "an applicant who is a farmer or rancher and is an owner or operator 
of a small or family farm." Further, the definition provides for conditions dealing with the farmers inability to pay 
regular loan rates. The implication of the Administrators response concerning larger farmers having the most
financial problems excludes most minority farmers who, the Administrator testified before the subcommittee, 
"tends to have a farm that is smaller than the average size . . ." 

129
 
129Hearing, July 25, 1990, statement of Mr. LaVerne Ausman, Administrator, Farmers Home Administration, 
U.S. Department of Agriculture, before the Subcommittee on Government Information, Justice, and Agriculture, 
House Committee on Government Operations, at 4.
VI. Minority Farmer Participation in Other FmHA Farm Programs

The subcommittee staff examined minority farmer participation in five of FmHAs farm programs for 5 fiscal years 
as well as minority farmer participation through 9 months of fiscal year 1990. The committee finds that over the 
last 5 fiscal years minority farmers have received 5 to 7 percent of all FmHA farm loans in farm ownership, 
operating, emergency and soil and water programs and 3 to 6 percent of all FmHA farm loan funds. The data show 
that minority farmers receive a greater percentage of loans than they do loan funds but nonminority farmers 
received an equal or larger percentage of loan funds than loans. The following table shows the trend of minority 
farmer participation in FmHA farm programs for fiscal years 1985 through 1989.
TABLE 6.1: OVERALL NUMBER OF LOANS, DOLLAR AMOUNTS AND PERCENTAGES OF
MINORITY FARMER PARTICIPATION IN FMHA FARM PROGRAMS
FISCAL YEARS 1985 TO JUNE 30, 1990
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Farm operating loans, insured or guaranteed, are usually secured by chattel mortgages on crops, livestock, 
machinery, or other farm assets. Family members and ranchers unable to obtain other sources of production
financing may be eligible. The limits are $200,000 for insured loans and $400,000 for guaranteed loans. Terms for 
operating loans usually range from 1 to 7 years, according to use of loan funds and repayment abilities, with a 
maximum repayment period of 15 years for consolidated or rescheduled loans.

130
131
130A Brief History of FmHA, February 1990, at 17.
  
131Id.

Minority farmers received 5 to 7 percent of all operating loans during fiscal years 1985 through 1989 and 3 to 7 
percent of the loan funds available.

Farm ownership loans, insured or guaranteed, enable family-size farmers unable to obtain other sources of credit to 
buy, improve, or refinance farm real estate. Family-size farms operated by individuals, joint operators, 
partnerships, cooperatives, or corporations can be considered for eligibility. Loan limits are $200,000 for insured 
loans and $300,000 for guaranteed loans. Farm ownership loans are usually repaid over a 30-year term but may be 
repaid in up to 40 years when a longer period is needed. Insured loan borrowers must refinance through
conventional lenders when financially able. Loans are secured by mortgages on the farm real estate.

132
133
134
132Id.
 
133Id.
  
134Id.

Minority farmers received 3 to 18 percent of the farm ownership loans and 3 to 15 percent of the loan funds 
available during fiscal years 1985 through 1989. Fiscal year 1989 was the first year of the period examined that 
minority farm ownership loans rose above 6 percent for loans and above 5 percent for loan funds. We do not 
know the extent that the socially disadvantaged programs direct loans for farm ownership influenced the overall 
percentage of farm ownership loans made to minority farmers. But given FmHAs historical performance record 
with minority farmers in this program, it is likely that FmHAs success with the direct loan component of the 
socially disadvantaged program is the reason for the increase in minority farm ownership.

Disaster emergency loans help farmers recover from actual production and physical losses inflicted by natural 
disasters such as drought, floods, freezes, hurricanes, tornadoes, and hailstorms. To be eligible for an emergency 
loan, the county in which the farm is located must have been declared an emergency or major disaster area by the 
President, or determined to be a natural disaster area by the Secretary of Agriculture, or in some cases, by the 
FmHA Administrator. The FmHA Administrator can make the determination for severe physical loss loans only. 
Farmers in counties contiguous to a declared designated county may also qualify for loan assistance.

135
136
137
135Id.
 
136Id.
  
137Id.

Minority farmer participation in the emergency loan program during fiscal years 1985 through 1989 has ranged 
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from a low of 0 percent to a high of 10 percent for number of loans made. Ironically, the high occurred in 1988 
and the low in 1989. Minority farmers received as little as 2 percent and as much as 6 percent of loan funds 
available.

Soil and water loans are made to owners or operators of farms and ranches, including farming partnerships and 
domestic corporations to assist them in developing, conserving, and making proper use of their land and other 
resources. Loans are repayable over a 40 year period and may be made by FmHA or a private lender with a FmHA 
guarantee. The interest rate for insured loans is determined by the Secretary of Agriculture but is negotiated 
between the borrower and the lender for other loans.

138
139
138The United States Government Manual 1988/89, Office of the Federal Register, National Archives and 
Records Administration, at 103.
  
139Id.

Minority farmers received 1 to 6 percent of soil and water loans FmHA made during fiscal years 1985 to 1989 and 
0 to 5 percent of loan funds available. In fiscal years 1987 and 1988, minority farmers received 0 percent of funds 
available for soil and water loans. The following tables show the percentage distribution of FmHA loans by 
number and dollar amount of loans.
TABLE 6.2: PERCENTAGE DISTRIBUTION OF FmHA LOAN PROGRAMS BY NUMBER OF LOANS 
AND DOLLAR AMOUNT OF LOANS FISCAL YEARS 1985
TABLE 6.3: PERCENTAGE DISTRIBUTION OF FMHA LOAN PROGRAMS BY NUMBER OF LOANS 
AND DOLLAR AMOUNT OF LOANS FISCAL YEARS 1988-90 (AS OF JUNE 30, 1990)

VII. FmHAs Position on Minority Farmers Survival

If FmHA maintains the position it took some 8 years ago in dealing with minority farmers their demise is certain to 
occur. In 1982 the Commission on Civil Rights reported that:

. . . due to historical circumstances and current economic conditions, government policies, and institutional
practices which have militated against the success of black farm operators, it can be assumed that black farmers are 
disproportionately in need of FmHA assistance. And because of their low incomes, limited off-farm employment, 
and small landholdings, it can be assumed that black farmers are disproportionately unable to obtain credit 
elsewhere. On these bases, then, it would be expected that black farmers would receive a disproportionately large 
share of FmHA loans. For if the number and amount of loans to blacks were equal to only their proportion of the 
farm operator population (2.3 percent), or even the farm resident population (4 percent), it is clear that this level of 
effort would not be substantial enough to offset the disadvantages FmHA programs are designed to address, much 
less to halt the rapid decline of black farming.

But rather than targeting a greater proportion of their services to black farmers, based on their disproportionate 
need, the Farmers Home Administration has chosen to seek parity in services to blacks and whites . . .

140
140The Commission Report, at 95-96.

The FmHA Administrator testified before the subcommittee that "A look at our loan activity shows that loans are 
dispersed among minorities in a pattern generally matching that of the farm count breakdown. For instance, black 
farmers now total 1.1 percent of all farmers, American Indians/Alaskan Natives total .34 percent and 
Asian/Pacifics, .32 percent. Hispanic-operated farms are reported to be about 1 percent or less.

In the first half of this fiscal year, our basic farm loans direct farm operating, ownership, emergency and soil and 
water were distributed as follows: blacks, 3.2 percent; American Indians/Alaskan Natives, 1 percent; Hispanics, 8 
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percent, and Asian/Pacifics, .4 percent." 

141
 
141Hearing, July 25, 1990, Statement of Mr. LaVerne Ausman, FmHA Administrator, at 1-2.

In his July 30, 1990 letter, following the subcommittees hearing, Congressman Wise asked the FmHA 
Administrator whether the dispersion of loan activity is adequate and if that dispersion is a deliberate policy of the 
FmHA? 

142 In his August 13, 1990, response, the FmHA Administrator stated that "Minority farmers make up
approximately 2.76 percent of the total number of farmers in this country. However, about 12.6 percent of our 
farm loan credit is advanced to them. It is our policy to maintain an equitable dispersal of loans to farmers who 
qualify. We dont know the financial condition of minority farmers so we cannot empirically answer this question."
 
143
 
142Letter from the Honorable Bob Wise, dated July 30, 1990, to the FmHA Administrator, at 1.
  
143Letter from FmHA Administrator, dated August 13, 1990, to the Honorable Bob Wise, at 1.

Data FmHA provided the subcommittee to support its claim that 12.6 percent of farm loan credit is advanced to 
minorities showed that this was generally true for the first 6 months of fiscal year 1990 (data fiscal year 1990 as of 
March 31, 1990). However, the basis for this statement is distorted. FmHAs computation includes statistics for 
operating loans, emergency loans, farm ownership loans, and soil and water loans which total 11,016 loans valued 
at $511,745,000. Minorities received 1,367 loans or 12.4 percent valued at $42,570,000 or 8.3 percent of the total.

A closer look at the emergency loan category shows that FmHA made 1,184 emergency loans valued at 
$38,242,000. Minorities received 682 emergency loans valued at $14,874,000; however, Hispanics received 666 
or 98 percent of all emergency loans made to minorities. Past trends (fiscal years 1985-1989) showed that all 
minorities received a maximum of 7 percent of FmHAs emergency loans and 6 percent of loan funds. Trends for 
Hispanic farmers showed that they received a maximum of 5 percent emergency loans and 2 percent of the loan 
funds. Inquiry at FmHA revealed that the 666 emergency loans went to Hispanic farmers in Puerto Rico to assist 
them after the effects of Hurricane Hugo which occurred in September 1989. Excluding the emergency loans to
Hispanics, minorities received 6.7 percent of all loans and 5.6 percent of all farm loan funds. A look at farm 
operating and ownership loans only, showed that minorities received 7 percent of the loans and 5.8 percent of the 
loan funds.

While the committee is pleased to see the FmHA assistance accorded Hispanic farmers in Puerto Rico (presumably 
all farmers in times of emergency and natural disasters), we find it disturbing that FmHA would use these statistics 
to imply that this is routine in FmHAs overall treatment of minority farmers, when clearly it is not the case. 
Emergencies and natural disasters are hard to predict and even harder is to know when and where they will occur 
or who they will affect. However, programs such as soil and water, farm ownership and operating are 
considerably more stable and easier to control. Since these programs are mainstays of FmHA assistance, indicators 
of minority farmers performance in these programs are, perhaps, a better gauge of FmHAs success with minority 
farmers.

VIII. Other Aspects of FmHA Operations Affect Minority Farmers Survival

Factors such as agency personnel, knowledge of services to program participants including the impact on 
participants and community outreach and involvement are other aspects of FmHA operations that determine 
whether minority farmers survive. In fact these are management indices that, if used, would help FmHA better 
manage and serve all farmers, particularly minority farmers.

The committee found during its investigation that the main qualms people had with FmHA were not with FmHA 
programs but rather with FmHA personnel charged with implementing the programs. Because the FmHA State 
and local personnel have the authority to approve and reject loans and grant applications, it is imperative that these 
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personnel understand people, are sensitive to the needs of the farmers and are knowledgeable of civil rights issues, 
laws and regulations. The Working Group on the Indian Agriculture Study stated that "Indian operators have 
expressed the opinion that farm failures are caused, in part, by the failure of FmHA to act in a timely (manner) in 
approving or rejecting operating loans. The high turnover of employees in some regions has also created a situation 
where continually new loan officers are not familiar with, nor are they trained in, working with Indian people and 
their lands . . ." 

1 4 4 1 4
 
4The Indian Agriculture Study, at 41-42.

The Commission reported in 1982 that "The perceived and perhaps actual resistance to civil rights compliance in 
the Farmers Home Administration may be explained, at least in part, by low rates of minority employment in 
decision-making positions." 1 4 As of September 1989, the FmHA employed over 11,000 employees of which 11 
percent were minorities. County supervisors and other FmHA personnel responsible for decisionmaking at the 
local levels for FmHA programs account for 45 percent of FmHAs total employees. Minority employees represent 
approximately 5 percent of this group. 5 1 4 Several concerns about the advancement and equal treatment of 
minority employees within FmHA were raised at the subcommittees hearing and will be addressed in future 
investigations. 6 1 4 

5The Commission Report, at 91.
1 4
 
6FmHA Personnel Division, USDA Farmers Home Administration, Fiscal Year 1989 Affirmative Employment 
Program, Accomplishment Report.

The lack of statistical data in some cases, and definitive statistics in others seriously limits FmHAs ability to assess 
the impact of FmHA programs on program participants, particularly minority participants. When statistical data is 
available, FmHA program personnel do not aggressively interpret, evaluate and maintain the data. For example, 
when the subcommittee staff contacted the FmHA National Office (Washington, DC) personnel responsible for 
the limited resource operating and ownership program for statistical data on minority participation, the staff was 
informed that FmHA does not maintain that data the office would have to compile the data for the subcommittee 
(data provided by the FmHA Finance Office in New Orleans, LA).

When the subcommittee staff asked the FmHA Equal Opportunity Office for data (number filed, basis, status, 
resolved, etc.) on program complaints filed within the past three fiscal years (1986-1989), the data FmHA 
provided was not definitive, did not total categorically with overall totals, and in some cases numbers were not 
explained and subsequent discussions with FmHA officials did not clarify the problems. During the course of the 
subcommittees investigation, the staff learned that FmHA is the subject of a Freedom of Information Act (FOIA) 
lawsuit filed on behalf of minority farmers requesting information on discrimination complaints and other data 
addressing minority farmers. 1 4 The FOIA request focused on information regarding the processing of race 
discrimination complaints filed against FmHA. Advocates filed the lawsuit because they believed FmHA did not 
respond timely and failed to provide all documents requested. The advocacy group testified before the 
subcommittee that:
7 1 4 

7Hearing, July 25, 1990, statement of Randi Roth, at 8-13; and exhibit E.

The events which unfolded surrounding this FOIA request displayed a blatant affront to the requirements of the 
Freedom of Information Act; the events also revealed that FmHA is either unable or unwilling to locate, or is 
intentionally withholding, the most basic documents relating to its civil rights enforcement responsibilities. 1 4
8 1 4 

8Id.

The advocates alleged that FmHA withheld data/documents on discrimination complaints; annual publications on 
Equal Opportunity; USDA policy on Civil Rights; virtually all documents indicating how the complaint process 
operates; reports, studies and surveys addressing black land loss and all statistics reporting loan activity by race for 
the 1980s. 1 4
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9 1 4 

9Id.

Subsequent to the July 25, 1990, hearing, Congressman Bob Wise asked the FmHA Administrator whether 
"FmHA maintains any data or makes reports showing which areas of the country tend to have complaints, the 
average time it takes to process complaints and how the complaint system interfaces with the appeal process?" 

1 5 The FmHA Administrator responded and said that "FmHA does maintain data on the complaints received and
has the capacity to make various studies in this regard. The complaint process does not interface with the appeal 
process. When a complainant opts to use both processes, EOS (Equal Opportunity Staff) will delay the processing 
of a complaint until the appeal process has concluded. This is done this way because the complainants records are 
not available until the appeal process has ended."
 
0
1 5
1 1 5
 
0Letter from the Honorable Bob Wise, dated July 30, 1990, to the FmHA Administrator, at 3. 1 5
 
1Letter from the FmHA Administrator, dated August 13, 1990, to the Honorable Bob Wise, at 5.

There appears to be a conflict between the FmHA Administrators written response and requests for information 
made by the subcommittee staff. The FmHA Administrators comments about the "capacity to make various 
studies" suggests the capability to evaluate FmHAs complaint process but not the necessity of the study or the 
value of assessment results which would help manage programs and determine the impact on program participants.

FmHA has yet to assess the impact of State civil rights coordinator positions established in 1987 to assure that 
complaints and problems FmHA has with minority clients and farmers are alleviated. At a hearing before the 
subcommittee in 1987, the FmHA Administrator said that he had established State civil rights coordinators:

. . . responsible for assuring that all county office staffs are trained in civil rights regulations and compliance. The
coordinator is also responsible for conducting a thorough and objective review of civil rights complaints before the 
State director forwards it to me for review and recommendation. These two assignments . . . will do much to
reduce the appearance, or perception, or fact of discriminatory practices. 1 5
2 1 5 

2Hearing, Farmers Home Administration Implementation of Food Security Act of 1985, before the Subcommittee 
on Government Information, Justice, and Agriculture, Committee on Government Operations, U.S. House of 
Representatives, at 50.

The FmHA Director of the Equal Opportunity Staff stated that FmHA had not determined whether these positions 
have made a difference or not.

The subcommittee learned that FmHA had experienced some problems getting appropriate people who were 
knowledgeable of FmHA programs and in a position to address minority farmers concerns to hold the position. 
FmHA guidelines required that the person be

. . . willing to serve, have good interpersonal skills, and an ability to present instructional material. Since the
position primarily involves civil rights issues covering the program areas, it is essential that the Coordinator have 
substantive program knowledge. For this reason, the Coordinator should not ordinarily be a member of the 
Administrative Officers staff. Specifically, a personnel specialist with no prior county, district, or State Office 
program experience is not an appropriate person to be assigned civil rights collateral duties. 1 5
3 1 5 

3Memorandum to All State Directors and State Directors-at-Large, FmHA, from the FmHA Administrator, dated 
February 12, 1987, at attachment I-1.
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Despite this guidance, in one State the State FmHA Director appointed a Secretary or other Administrative person 
to the position. In a subsequent letter to the FmHA Administrator, Congressman Wise asked the FmHA official 
whether State Directors took this position seriously when appointing employees to serve in the position and if any 
State appointed an administrative person even though FmHA guidance required otherwise? The FmHA 
Administrator stated that:

I can say with assurance that all states now have an SCRC that meets our criteria, and that almost all have received 
an orientation to their duties and training in civil rights compliance from the National Equal Opportunity Staff . . .
State Directors are frequently asked to assign part-time or collateral duties to otherwise full-time positions. At last 
count, State Directors have approximately 10 part-time "coordinators" performing a wide variety of program and 
management duties. The (SCRC) position has matured significantly in the 3 years of its existence . . . State
Directors are increasingly assigning their best loan officers this duty. Our current policy as regards the amount of 
time an employee devotes to SCRC duties is whatever time it takes to maintain an effective state civil rights 
program. 1 5
4 1 5 

4Letter from the FmHA Administrator, dated August 13, 1990, to the Honorable Bob Wise, at 6.

The FmHA Administrator testified before the subcommittee that FmHA has made the position a full-time one in 
the States of Alabama, Arkansas, Mississippi, Texas, and New Mexico.

The committee also finds that FmHA does not maintain statistical data showing ethnic characteristics of people 
who use the agencys appeal process. In a February 20, 1990, letter to the Comptroller General, Congressman Espy 
and Congressman Wise requested the General Accounting Office review the FmHA National Appeals Process and 
the impact this process has had on minority farmers. The two Members of Congress stated that:

We have two basic concerns related directly or indirectly to the appeals process: (1) the alleged failure of FmHA to 
implement measures put in place to help farmers and other FmHA program clients through the appeals process and 
(2) the alleged unfair treatment or discrimination against minority farmers and clients seeking to use FmHA 
programs.

Many FmHA clients allege that, despite winning their hearing appeal, local FmHA officials charged with carrying 
out the hearing decision refuse to implement the hearing decision in accordance with program requirements. They
believe the appeals process nets them a zero. Additionally, the appeals process is a vital indicator for determining 
whether everyone has equal access to FmHA programs. However, the number of minority farmers or clients of 
FmHA programs who appeal is not known; thus, the degree that minorities may be adversely affected is not 
known. Some minority farmers and clients of FmHA programs have alleged unfair treatment at the hands of 
FmHA state and county officials.

Overall appeal statistics seem to indirectly support minority farmers and clients claims. Moreover, if FmHA is 
refusing to implement favorable hearing decisions, a further injustice may be occurring that serves to decrease the 
number of minority farmers. 1 5
5 1 5 

5Letter from the Honorable Bob Wise and the Honorable Mike Espy, to the Comptroller General, dated February 
20, 1990, at 1-2.

The GAO review is expected to be completed in the spring of 1991, at which time the subcommittee plans an 
oversight hearing and other appropriate oversight measures as warranted. However, the FmHA Administrator 
advised the subcommittee in a June 22, 1990, letter that as of July 1, 1990, FmHA National Appeals Staff will 
begin "capturing appeals information by racial, gender, and handicapped makeup . . ." 1 5
6 1 5 

6Letter from the FmHA Administrator, to Ms. Jacqueline Harpp, Subcommittee on Government Information, 
Justice, and Agriculture, dated June 22, 1990.
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FmHAs community outreach and involvement have also been the source of criticism. This criticism has been 
leveled at FmHAs limited efforts to let the community, particularly minority farmers know about its programs and 
services as well as insufficient efforts to get minorities as participants on county committees. Some complaints 
allege that even when minority farmers learn of programs, FmHA officials try to discourage their use.

One minority farmer testified that he tried to help a minority farmer get loan funds under the FmHA Socially 
Disadvantaged Program (authorized under the Agricultural Credit Act of 1987) to purchase 20 acres of land and 
some equipment for $14,000 but that the local FmHA county supervisor first claimed the program did not exist. 
However, after the minority farmers persisted, FmHA accepted their application but later turned down the loan. 1 5
7 1 5 

7Hearing, July 25, 1990, statement of Mr. Ben Burkett, at 2.

The Indian Agriculture Study of 1987 stated that "Accurate information on FmHA programs and procedures is not 
widespread in Indian Country. This makes it difficult for Native American and Alaskan Native enterprises to 
obtain services from the FmHA." 1 5 The working group recommended that the FmHA undertake a public 
information campaign to fully inform Native American and Alaskan Natives of their programs and procedures. 8 1 
5
9 1 5 

8The Indian Agriculture Study, at 42. 1 5
 
9Id., at 42.

In a June 20, 1990, letter to the subcommittee addressing FmHAs monitoring efforts of the socially disadvantaged 
program, in its summary of findings of monitoring visits to 16 States in fiscal year 1989 and 1990 (as of May 
1990), the FmHA Administrator stated that:

There is a need for more outreach assistance to members of socially disadvantaged groups. Native Americans are 
in need of more outreach and technical assistance on and off the reservations . . . Some States need more outreach
training. Outreach meetings are needed on a regular basis in the areas where SDAs (Socially Disadvantaged 
Applicants) are located. The SDA program should be given special media coverage in some States in an effort to 
reach more SDA groups . . . Some States needed to develop a better line of communication with organizations
serving SDA groups . . . Some Indians are requesting more direct FmHA loan funds on their reservations because
of the lack of other credit. Also, they have requested more outreach and technical assistance. 1 6
0 1 6 

0Letter from the FmHA Administrator, to the Honorable Bob Wise, subcommittee chairman, dated June 20, 1990, 
enclosure entitled Monitoring of Socially Disadvantaged Outreach Program, at 1-3.

Complaints about the FmHA County Committee process range from insufficient minority representation on the 
committees to misinformation about minority county committee members participation. A farm advocate testified 
that a colleague contacted her to ask whether black county members are allowed to vote on issues regarding other 
black farmers loans. The advocate said that her colleague told her that when a black farmer was elected to the
county committee for the first time in her county, the farmer was told that he could not vote on other black farmers 
loan applications because he might be tempted to vote no in order to save all of the socially disadvantaged funds 
for himself.

161
161Hearing, July 25, 1990, statement of Randi Roth, at 4.

In its 1987 study, the Indian Agricultural Working Group stated that ". . . The lack of representation at the State
and local level is the major stumbling block in providing for Indian participation in the programs of the FmHA, the 
SCS (Soil Conservation Service), or the ASCS (Agricultural Stabilization and Conservation Service) . . . two
Indian landowner/farmers . . . were told by ranking USDA officials that they were not eligible to serve on county
committees. The reasons given appear to preclude any Indian involvement from any area." 
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162 The working group recommended that USDA review its regulations and authorities regarding USDA
committees with "particular emphasis on the local interpretations as they relate to promoting Indian representation 
at the State, county, and local level. If necessary, existing regulations and authorities should be changed to enhance 
and encourage Indian representation and participation."
 
163
 
162The Indian Agriculture Study, at 51.
  
163Id.

In each county or area in which FmHA activities are carried out, there is a county or area committee composed of 
three members, two of whom are elected by farmers and the other is designated by the State director. In selecting 
designated members, FmHA is required to ensure that the committee is fairly representative of farmers in the 
county or area. The county committees are responsible for determining the eligibility of applicants for farmer loans, 
irrigation, and drainage loans; classifying or reclassifying farm real estate property that is being suitable or 
unsuitable; along with several other duties.

164
165
164FmHAs Manual, Procedure Notice, dated March 24, 1988, at 1.
  
165Id., at 4.

In a May 1987 memo to State directors the FmHA Administrator stated that the "Deputy Secretary . . . has recently
completed an assessment of representation on USDA boards and committees. The assessment concludes that 
membership of minorities and women on these boards and committees is low, and that corrective action must be 
taken . . . effective immediately, it is the policy of the Department of Agriculture that membership . . . reflect, to the
extent practicable, the diversity of the individuals served by the programs. To carry out this policy, each agency 
served by boards and committees shall engage in community outreach and information activities to educate 
minorities and women on the nomination, election, selection or appointment processes for boards and committees 
and monitor and evaluate those activities for effectiveness." 

166
 
166Memorandum from the FmHA Administrator, to all State directors and public information coordinators, 
addressing minority representation on FmHA County Committees, dated May 22, 1987, at 1-2.

The FmHA Administrator testified that ". . . county committees now include nearly 10 percent minority members."

1 6 In a letter following the subcommittees hearing, Chairman Wise asked the Administrator whether he believed
10 percent is adequate. 7 1 6 The FmHA Administrators response suggests another example of insufficient 
evaluation efforts of a management tool that would be useful in explaining the plight of minority farmers as well as 
the agencys success in meeting its policy/goal of a county committee representative of the population FmHA 
serves. The FmHA Administrator responded that
8 1 6
 
7Hearing, July 25, 1990, statement of LaVerne Ausman, FmHA Administrator, at 7. 1 6
 
8Letter from the Honorable Bob Wise, to the FmHA Administrator, dated July 30, 1990, at 4.

The written USDA and FmHA policy is that the makeup of county committees reflect the population served. A 
more accurate measure of whether we are achieving that goal is to measure percentages by state, vs 1987 
Agricultural Census data by state. 1 6 9 1 6 

9Letter from the FmHA Administrator, to Chairman Wise, dated August 13, 1990, at 7.

While the FmHA Administrator provided the subcommittee statistics on the composition of the county committees, 
he did not provide any analysis explaining the Administrators response. See appendix IV for FmHA county 
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committee composition as of August 1990.

On community involvement, FmHA touts its work with the 1890 land grant universities, 16 largely black 
institutions and the Tuskegee University which provide training and technical assistance to small, limited-resource 
farm operators. 1 7 Under contracts the universities provide training in farm and financial management, 
recordkeeping, marketing, and crop production for 50 to 85 low-income farmers at FmHAs expense. The FmHA 
Administrator testified that since 1983, FmHA had funded almost $5 million worth of small farmer training and 
technical assistance projects with more than 1,000 farmers participating. While these efforts are laudable and more 
than necessary, they directly assisted less than 3 percent of the remaining minority operated farms the Census of 
Agriculture counted in 1987 and less than 5 percent of the remaining black farmers to which the program is 
specifically designed to help. 0 1 7 

0Hearing, July 25, 1990, statement of LaVerne Ausman, FmHA Administrator, at 4.

IX. Oversight Efforts Have Not Succeeded in Slowing the Demise of Minority Operated Farms

a. oversight efforts on civil rights at FmHA

Since the Commission on Civil Rights report in 1982, a number of oversight measures have been taken with the 
intent of
addressing the decline in minority operated farms but these efforts have not succeeded in slowing the decline. 
Although more than a year passed after the release of the Commissions report, the Department of Agriculture put 
together a task force of senior department officials and agency experts to review department programs and their 
effectiveness in addressing problems of black farmers and to make recommendations for changes in departmental 
policies and programs to better serve these farmers. 1 7 Several congressional hearings were held, at least two of 
which were held before the Subcommittee on Government Information, Justice, and Agriculture, House 
Committee on Government Operations. 1 172 1 7 

1Report Of the USDA Task Force On Black Farm Ownership, dated September 22, 1983 (hereinafter, USDA 
Task Force Report). 1 7
 
2Hearings before the Subcommittee on Government Information, Justice, and Agriculture, Committee on 
Government Operations, Does Farm Financing Face Fundamental Change or Current Credit Crisis? Part I, 
September 27, 1985; hearing on November 4, 1987, Farmers Home Administration Implementation of Food 
Security Act of 1985.

Inspector general (IG) reports addressed various aspects of FmHA programs with some limited review of specific 
counties and
minority farmers treatment. The Departments Office of Advocacy and Enterprise (OAE) reviewed several States 
FmHA programs and their implementation and have issued rather scathing report results in one State. FmHAs 
own offices conducted reviews referred to as coordinated assessments covering most major agency functions and 
made recommendations some of which affected minority farmers. While all these measures should have helped halt 
the declining numbers of minority operated farms, the committee finds continuous complaints of 
racism/discrimination in program implementation, recommendations that were ignored and inadequate attention 
given to properly executing proposals implemented to assist minority farmers.

The USDA task force reported that "Economic, social and technological changes over the past 50 years have 
contributed to
a decrease in total farm numbers . . . The largest decrease occurred among those farms with the weakest economic
base which could not compete with the attraction of the cities, could least afford the conversion to mechanization, 
could not provide an adequate livelihood for its families from farm earnings and could not, for various reasons, 
supplement farm earnings with nonfarm sources of income. The majority of black farms were in this group." 

1 7 3 1 7
 
3USDA Task Force Report, at Executive Summary, i.

The USDA task force reported that overcoming the special problems of black farmers will require both education 
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and
outreach. The task force made several recommendations to address the problems including requiring the FmHA 
and other USDA components to work with the Departments Extension Service, 1890 Institutions; working to 
achieve county committee representations which reflect the racial makeup of the county population; continue 
outreach assistance efforts which address concerns raised in the Civil Rights Commission report; monitor 
aggressively the effectiveness of the application of the credit elsewhere test. One specific recommendation for 
USDA as a whole was to:

Develop and implement a department-wide outreach program under the direction of national and state Food and 
Agriculture Councils to provide coordination and focus to individual agency efforts to assist black farmers. 

1 7
4 1 7
 
4Id., at Executive Summary, ii.

The subcommittee took particular interest in USDAs efforts on the recommendation involving the Food and 
Agriculture Councils
(FACs). It is this recommendation that was simply ignored due to USDA actions which have all but destroyed 
FACs. Based on the subcommittee investigation and hearing earlier this year, the Committee finds that the FACs 
have not been active productive instruments for USDA over the last 3-years. A General Accounting Office report, 
entitled "Status of Food and Agriculture Councils Needs to Be Elevated," found that FACs were in a dormant 
status and ". . . FACs are not fulfilling their mandate to help implement USDA-wide initiatives and to provide a
source of feedback from state and local levels . . . the transfer of . . . jurisdiction from the Office of the Secretary to
the Office of the Assistant Secretary for Governmental and Public Affairs (OGPA) in 1986 appears to have 
contributed significantly to the diminished status of FACs." 

1 7 5 1 7
 
5GAO Report to the Secretary of Agriculture, U.S. Department of Agriculture, Status of the Food and Agriculture 
Councils Needs to Be Elevated, GAO/RCED-90-29, at 1.

While other task force recommendations have been implemented to some extent (1890 universities work and some 
outreach
efforts), the results are limited and open to question concerning the effectiveness. The task force acknowledged in 
its report that "To assure effective implementation of these recommendations a strong civil rights review and 
enforcement program is essential." 

1 7 6 1 7
 
6Id., at Executive Summary, iii.

B. OAE the USDA Civil Rights Enforcement Office

In March 1985 the Secretary of Agriculture established the Office of Advocacy and Enterprise (OAE) to 
strengthen program
effectiveness and operational efficiency and improve coordination of the Departments programs for equal 
opportunity, civil rights and small and disadvantaged business. 1 7 The OAE includes a compliance and evaluation 
branch and a complaints and adjudication branch both of which are responsible for developing and recommending 
basic policy and program approaches for implementing civil rights and for assuring these civil rights to all citizens 
participating in federally-assisted and direct assistance programs USDA administers. 7 1 7 8 1 7 

7Secretarys Memorandum 1020-30, Establishment of the Office of Advocacy and Enterprise, dated March 1985. 1
7
 
8Id., attachments, functions, duties responsibilities of OAE.

In June 1986, the Secretary of Agriculture issued a strong and emphatic policy statement on the Departments 
commitment and accountability for equal opportunity and civil rights stating that:
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Equal opportunity and civil rights are of great importance. Discriminatory practices in any form must not and will
not be tolerated. Avoidance of discrimination must be our daily, regular, constant practice . . . As USDAs principal
officers, you are charged with, and are expected to uphold, the highest level of public trust in the mission and 
programs of this Department. You have an obligation to assume and maintain direct and personal responsibility for 
the way the work force and program constituents are treated. Unless you do this, you place the credibility and 
integrity of this Department at risk. Errors of omission or commission of one office here reflect upon all of us. The 
success of our programs is dependent on our work force and is measured by the public we serve. Therefore, when 
our employees or those we serve experience discriminatory practices, we suffer a loss of integrity . . . 1 7 9 1 7 

9Memorandum from then Secretary of Agriculture, Richard Lyng, to Assistant Secretaries Agency Heads, dated 
June 12, 1986.

In June 1988 the OAE issued one of its most scathing reviews of civil rights compliance of FmHA in the State of 
Mississippi, finding that "Overall, the FmHA State Equal Opportunity program in Mississippi fails to effectively 
monitor civil rights compliance in accordance with applicable laws, Departmental Regulations and procedures." 

1 8 Specific OAE findings included: underrepresentation of blacks and women on county committees; lack of civil
rights training to all county level employees; and inadequate mechanisms to effectively manage and monitor local 
civil rights efforts. For example the State does not collect and maintain various program participation data by race, 
sex, and ethnicity and compliance reviews are not comprehensive enough to determine actual civil rights 
compliance at the county and district levels. The OAE report cited the need to make the State civil rights 
coordinator position full time rather than a collateral duty position due to the scope of civil rights issues requiring 
on-going attention in the State of Mississippi. 0 1 8 FmHA Mississippi developed a corrective action plan to 
address the findings. OAE accepted the corrective actions and closed the file on March 7, 1989. 1 1 8 The first 
assessment of civil rights issues in FmHA in Mississippi following the OAE review was made by the FmHA 
planning and analysis staff. 2 1 8
 
0Comprehensive Civil Rights Compliance Review, Title VI and related laws, rules, and regulations, Report of the 
On-Site Assessment of the Farmers Home Administration, State of Mississippi, Approved by Naomi Churchill, 
Esq., Associate Director Equal Opportunity, Office of Advocacy and Enterprise, dated June 27, 1988, at 1.
1 8
 
1Id., at 1-2. 1 8
 
2USDA Fact Sheet on OAE Review of FmHA Mississippi.

The FmHA Coordinated Assessment Review (CAR) of the State of Mississippi was performed in April 1990 and 
found that many of the problems OAE reported had been corrected. The CAR found that the State had appointed a 
full-time State Civil Rights Coordinator who is providing leadership to County, District, and State staff on civil 
rights matters. 1 8 3 1 8 

3Mississippi Coordinated Assessment Review, Mr. Leonard Hardy, Jr., Director, Planning and Analysis Staff, 
FmHA, dated May 10, 1990, at Exhibit G-Equal Opportunity Staff.

Despite this report of improvement the complaints on civil rights issues in Mississippi and throughout FmHA 
continues. In a letter to the subcommittee chairman responding to questions following the July 1990 hearing, the 
Acting Director of OAE stated that "The state of civil rights in USDAs programs is generally acceptable . . .
However, (FmHA) is frequently in noncompliance with civil rights requirements at the local level." 

1 8 The OAE Acting Director also stated that "We continue to receive complaints from small or limited resource
farmers concerning the service and delivery of USDA programs. Although USDA program initiatives are well 
intended, often times they do not reach some segments of the farmer community . . ."
 
4
1 8 5 1 8
 
4Letter from Ms. Evelyn White, Acting Director, Office of Advocacy and Enterprise (OAE), to the Honorable
Bob Wise, chairman, Government Information, Justice, and Agriculture, Committee on Government Operations, 
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U.S. House of Representatives, dated August 23, 1990, at 5 (hereinafter, Letter from Acting Director, OAE to 
Chairman Wise).
1 8
 
5Id., at 4.

In light of the Acting Directors responses, the committee is particularly concerned that OAE carry out its 
enforcement responsibilities. These duties are critical as a management tool to help minimize the decline of minority 
farmers. The Acting Director said that since she took office in December 1989, "No reviews have been conducted 
by OAE . . . emphasis (has been) placed on eliminating the complaint case backlog and completing reports of prior
compliance reviews . . . There are 10 Equal Opportunity Specialists . . . assigned to handle program complaints.
These 10 individuals also conduct field compliance reviews . . . It has been necessary to reduce compliance
activities and utilize all ten staff members in complaint processing." 

1 8 6 1 8
 
6Id., 6 and 9.

The Acting Director cited the following as major findings of OAE reviews of USDA agencies such as FmHA:

Inadequate outreach to the public regarding the availability of program services.

Inadequate civil rights training provided to persons administering programs at the district and county level.

Underrepresentation of minorities and females on boards and committees.

Inadequate data collection systems to assess the program participation rates of minorities and females.

Unfamiliarity with the procedure for handling program discrimination complaints. 

187
187Id., at 7.

With these types of major findings coupled with FmHAs lack of data showing program participation and the 
resulting impact on
minorities, assessment for compliance with applicable civil rights laws and regulations are a must to assist minority 
farmers.
X. Congressional Intervention

Congressional intervention through the Agricultural Credit Act of 1987 and target requirements, particularly direct 
loans,
may account for the small increase in farm ownership minorities experienced in fiscal year 1989. In the 5-year 
period the subcommittee examined, fiscal year 1989 was the first time nonminority farmers had less than 90 
percent of all farm ownership loans and loan funds available. Minority farmers had nearly 20 percent of all farm 
ownership loans and nearly 16 percent of all loan funds.

Congressional intervention is again being considered to help save minority farmers; however, this time, legislation 
directed
solely at minority farmers is the focus. Senator Wyche Fowler (D) of Georgia introduced S. 2830 to help stem the 
alarming decline of minorities in agriculture. In a July 10, 1990, letter to his Senate colleagues, Senator Fowler 
stated that:

This legislation, drafted in consultation with minority farmers, would enhance minority participation in USDA 
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programs. This bill provides us with the first real opportunity to comprehensively address the disturbing findings 
of the 1982 Civil Rights Commission report . . . Our bill will establish programs to restore minority land base and
build strong communities. Specifically, provisions in this bill aim to immediately halt the loss of minority land and 
minority operated farms, and to eliminate racial discrimination and indifference to the special needs of limited 
resource farmers from all programs administered by the Secretary of Agriculture.

188
188Letter from Senator Wyche Fowler, Jr., U.S. Senator (D), Georgia, to his Senate colleagues, dated July 10, 
1990.

Congressman Mike Espy introduced H.R. 5198 in the House of Representatives, June 28, 1990, to aid minority 
farmers. The
bill stated that:

The Congress finds that a state of emergency exists among minority American landowners and farmers. Minority 
landowners and farmers are losing ownership of their land at an unprecedented and intolerable rate . . .

Historical patterns of discrimination, neglect, lack of access, limited education and other related factors have 
contributed to the decline of land ownership by all minorities in America . . .

The Farmers Home Administration, the Federal Governments lender of last resort to small family farmers, has 
exacerbated the loss of minority owned land and minority operated farms through specific acts of discrimination 
against, and a general policy of indifference to, the needs and problems of minority farmers in the implementation 
of the loan programs of the Farmers Home Administration, and that this discrimination has been documented by 
the United States Commission on Civil Rights and by the United States Department of Agriculture . . .

Racial and ethnic diversity in the ownership of our agricultural land is important and beneficial to our Nation, and 
that cultural diversity and pluralism are valuable in the composition of our family farm population, agriculture 
community, and rural population (and) . . .

The past and continued loss of minority owned land and minority operated farms pose a threat to the general health 
and welfare of the Nation and interferes with orderly commerce. 

189
189H.R. 5198, A Bill to aid Minority Farmers, referred to as the "Minority Farmers Rights Act of 1990," at 1-4.

The goals of the bill seek to: Stop the contraction of the minority agricultural land base as quickly as possible, 
restore the level of black land ownership to 15,000,000 acres by the year 2000, increase minority land ownership 
and farm operation to a level commensurate with the rural minority population in each region of the Nation, 
eradicate racial discrimination and indifference to the special needs and problems of minority farmers, and to 
remove all cultural, ethnic, educational, programmatic, and regulatory barriers to minority participation in all 
programs administered by the Secretary, and maintain, increase, and perpetuate racial and ethnic diversity in the 
ownership of farmland, and cultural diversity and pluralism in the composition of the family farm population.

190
190Id., at 4-5.
XI. Summary, Conclusions, and Recommendations

The committees work on the decline of minority farmers confirmed much of the work that had already been done 
on this issue. The sad truth is, little has changed since 1982 and the U.S. Commission on Civil Rights report on the 
decline of black farming. Further, no apparent progress has been made as a result of the findings of the Indian 
Agriculture Study conducted in 1987. There is no question but that the future well-being of minority operated 
farms is in grave jeopardy. The sheer number of minority operated farms has decreased 94 percent between 1920 
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and 1987. The total for all U.S. farms decreased 68 percent during this period. Much of the tragedy in the drastic 
decline of minority operated farms rests with the severe loss of black operated farms. The number of black 
operated farms decreased 98 percent between 1920 and 1987, dropping from 925,708 to 22,954 respectively.

Along with the loss of farms, land to which minorities have been tied since the founding of the country transfers to 
non-minority hands. The 1987 Census of Agriculture shows that minorities have lost a net of nearly 1.5 million 
acres of farm land since 1982. Again, black operated farms suffered the hardest hit within this agricultural Census. 
However, the American Indian has endured the greatest farm land loss with estimates
exceeding half a million acres. The Hispanic operated farms are the only single group to show an increase in the 
number of minority operated farms but this increase may be negated by the farm land Hispanic farmers lost 
between census year 1982 and 1987.

The committee finds that ironically, FmHA has been a catalyst in the decline of minority farming. The FmHA 
position
of providing assistance to minority farmers based on their representation in the total farm population serves to 
further exacerbate the demise of minority farmers. The more minority operated farms disappear, the less assistance 
FmHA provides. Despite its key role as the credit agency for agriculture and rural development, that credit appears 
to be unavailable to minority farmers. The agencys implementation of five of its major farm loan programs has 
resulted in few benefits to minority farmers. Before fiscal year 1989, minority farmers received less than 10 
percent of all loans and less than 8 percent of all loan funds available.

Further, specific programs designed to help minority farmers have fallen short of the targeted goals. One such 
program, the
Limited Resource Farm Ownership and Operating Program has barely aided minority farmers 93 percent or more 
of these loans which comprise 95 percent of the loan funds go to nonminority farmers. Similarly, the socially 
disadvantaged program, has provided all the direct loan funds available for farm ownership, but FmHA has not 
even sold 10 percent of its inventory farms targeted for minority farmers in fiscal year 1989. Program results for 
inventory farms sold for 1990 appear to be on the same unsuccessful track as in fiscal year 1989.

FmHA is saddled with allegations and complaints about unfair treatment of minority farmers and the agencys 
efforts to handle
discrimination complaints. While the Secretary of Agriculture says he endorses the discrimination policy issued by 
his predecessor, allegations and complaints continue. In February 1990 FmHA became the subject of a Freedom of 
Information Act lawsuit because of its inability to provide complete information documenting discrimination 
complaints and other civil rights issues. The lack of statistical data, program assessments, and adequate 
implementation of recommendations have further compounded the plight of minority farmers.

Oversight efforts by the Congress, the USDA and FmHAs own Equal Opportunity Staff have had little effect on 
stemming the
allegations and complaints concerning FmHAs implementation of farm programs. Recent disorganization within 
the USDAs OAE causes concern about the continued oversight of USDA and the FmHA. There have been two 
reorganizations within OAE during the past fiscal year. Considering the limited progress made as a result of 
previous oversight efforts, and the OAE Acting Directors response that FmHA "is frequently in noncompliance 
with civil rights requirements at the local level," minority farmers survival cannot tolerate any less attention to 
oversight efforts.

The committee finds that while USDA and FmHA took some actions such as working with the 1890 universities 
and
establishing State civil rights coordinator positions to help provide technical assistance to minority farmers and to 
reduce the appearance, perception, or fact of discriminatory practices, these measures have been limited in scope or 
insufficient attention given to fulfilling requirements. Emphasis on the 1890 universities came as a result of the 
USDA task force report which was developed and written in response to the U.S. Commission on Civil Rights 
report on the decline of black farming in America. Other task force recommendations have received little or no
attention, specifically, the recommendation that would make use of representatives from various USDA agencies at 
the State and local levels (FACs).

The USDA and FmHA have not given sufficient attention to the Commission on Civil Rights recommendations 
made in 1982 or
specific recommendations the Indian Agricultural Study made in 1987. FmHA still does not collect, maintain, and 
analyze data to determine the impact its programs have on minority farmers. Outreach and community involvement 
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is still lacking between FmHA and the minority communities. Minority representation on county committees and 
boards is still the source of complaints and allegations. Complaints of unfair treatment at the local levels of FmHA 
persists.

The committee finds that when minority farmers made any progress in FmHA programs, it was due to 
congressional
intervention with legislation requiring direct loan funds for farm ownership. Fiscal year 1989 was the first time in 
the past 5 fiscal years that minority farmers received more than 15 percent of the loans and loan funds for farm 
ownership.

It is clear that if minority farmers are to remain a viable American resource, congressional intervention, aggressive
oversight, consistent and fair program implementation, and a more determined approach to involve the minority 
community and educate minority farmers about FmHA and its programs are required. Accordingly, the committee:

1. Supports congressional efforts to develop legislation addressing the decline of minority operated farms.

2. Recommends that the Secretary of Agriculture:

Submit an annual evaluation report by October 30 of USDA agencies civil rights activities specifically addressing 
minority participation in agencies programs, boards/committees, etc. to the Congress (Agriculture Committees, 
Governmental Affairs and Government Operations). This report should also be sent to appropriate compliance 
groups at the U.S. Department of Justice.

Revisit the U.S. Commission on Civil Rights report recommendations as well as the USDA Task Force report 
recommendations.

Require more aggressive oversight efforts from the OAE of FmHA and other USDA loan programs to ensure that 
programs are implemented fairly and agencies local levels comply with laws and regulations.

Require that OAE assess the impact that FmHA and USDA programs have on minority farmers and where 
permissible by law, implement actions to correct adverse effects.

Ensure that OAE organizes in such a manner as to facilitate expeditious response to agency complaints and 
reviews necessary for compliance with applicable laws.

3. Recommends that the Administrator of FmHA:

Revisit the U.S. Commission on Civil Rights report and subsequent recommendations as well as the Final 
Findings and Recommendations of the National Indian Agricultural Working Group.

Ensure that appropriate agency components collect, maintain and assess data so that FmHA knows the impact of 
its programs on minority farmers and can correct deficiencies within its realm of responsibility. The Committee 
commends the Administrator for taking steps earlier this summer to implement this recommendation with the 
collection of statistical data showing ethnicity, gender, etc. in the National Appeals program.

Implement assessment activities of the State Civil Rights Coordinator, and the achievements directly related to this 
position.

Aggressively pursue efforts to include minority participation on boards and committees at the county and district 
levels, particularly county committees.
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Increase FmHA outreach efforts in the minority community and education activities about FmHA programs.

Work with the Extension Service concerning its outreach efforts and Civil Rights issues as they relate to FmHA.

ADDITIONAL VIEW TO MINORITY FARM/FmHA REPORT

Land is the basis for stability and connection within a community and among a people. Without land, a people will 
survive but it will never thrive. In the last century the land holdings of minority farmers in this country have 
dwindled from 14 percent to 1 percent of all American farms.

The present plight of the minority farmer is abhorrent and their future is abysmal. This sorry state of affairs would 
be understandable if their own ineptitude, apathy, or incompetence were to blame. However, the fault is not theirs. 
In addition to battling drought, crop failure, pestilence, and other forms of natural disasters, the minority farmer in 
America has had an additional obstacle to overcome the discriminatory practices of the Farmers Home 
Administration.

This Government agency charged with the responsibility of assisting small, low-income farmers attain a reasonable 
standard of living has covertly and tacitly permitted race and ethnicity to become a criteria for assistance, thus 
betraying its mission, denying its purpose, and neglecting its responsibility. Instead of giving them a hand, the 
FmHA has categorically and systematically denied minority farmers access and full participation in the multitude of 
Federal Government programs designed to assist them. This committee has uncovered clear and convincing 
evidence that the manner in which the FmHA has decided to implement policies is directly responsible for the loss 
of land and resources these farmers have experienced.

This report points out the need to continue this committees oversight of the FmHA policies toward minority 
farmers until this Government agency finds a way to comply not only with the spirit but the letter of the law.
Edolphus Towns.
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Pearlie Reed, Team Leader, 
Civil R ights Action Team. 

elsewhere, USDA employees consistently have said that they bel ieve man
agers who are gui l ty of d i scrimi nation are not be ing d isc ip l ined. 

Abuse of manageri al authority was a common theme. expressed most often 
by employees wi th in  the Forest Service. "Bel ieve it or not ." one Forest 
Service employee said at the Washington. DC. session, "management has 
used Forest Service law enforcement to pol ice their own employees. Clearly. 
in these cases. the agency is not act i ng in the publ ic's best i nterest. but as a 
Gestapo. total l y  out of contro l .  . . .  Added to th is .  there is a segment of manage
ment which may not be gui l ty of these offenses. but chooses to ignore them 
in the effort not to buck the system." Several employees said that when con
fronted by complaints .  agency leadership at h igher levels adopts an att i tude of 
"defending the troops"-the managers-rather than l i sten i ng to employees or 
customers. 

Al though many of the employees who attended the l i sten ing sessions were 
from the Forest Service. USDA's largest agency. s im i lar problems were 
described by employees of other agencies at the l i stening sessions. in reports.  
and i n  letters. A report produced by Westover Consul tants for the Foreign 
Agricultural Service ( FAS ) i n  1993. for example. said that m inori ty and 
female employees feel that they are d iscrim inated against and that many of 
the agency' s  managers lack the sk i l l s  and tra in ing necessary for managing a 
div:erse workforce. An employee i n  the Econom ic Research Service said 
Asian-Pac i fic American employees at USDA "get repri sal" when they voice 
their concerns to top management . 

GAO Finds Agency Heads Not Accountable for 
Affirmative Employment Plans 

Managerial commitment to c iv i l  rights i s  fundamenta l ly  an i ssue of account
abi l i ty. Equal Employment Opportuni ty Commission ( EEOC ) regu lations 
make agency heads accountable. and requ ire them to hold al l officials .  man
agers. and employees accountable. for the successful  implementat ion of 
Affirmat ive Employment Programs ( A EP's ) .  AEP"s are mandated by 
Congress for agencies wi th more than 500 employees. They are designed to 
e l im i nate the under-representation of women and minori t ies i n  each agency's 

workforce. However. in 1995. GAO reported that at USDA. and three other 
Federal agencies. "no formal mechanisms are in place to hold them ( agency 
heads )  accountable for the success of their agenc ies" EEO/aflirmat ive 
employment programs." '  GAO also found that sen ior ofiic ials treat AEP"s as 
"paperwork requ i rements rather than as act ion plans to be taken seriously." 

Contrary to EEOC regu lations. most senior managers at USDA do not 
act ively part icipate in the preparation of AEP"s. According to GAO. orticials 

with the authority to make personnel dec is ions regarding employment. job 
assignments. tra in ing. promot ions. and terminat ions at USDA and the other 
agencies were rare ly involved in the process of ident ifying barriers and actions 
to improve the representat ion of women and minol'i t ies in their agencies. 

9 CIVIL RIGHTS AT THE U S DEPARTMENT OF AGRICULTURE 

jaredhayes
Highlight



Authority of USDA to Award Monetary Relief 
for Discrimination

T h e  D e p artm en t o f  A g ricu ltu re  has authority to  aw ard  m o n e ta ry  re lief, a tto rn ey s’ fees, and costs  to a 
p e rso n  w ho  has b een  d iscrim in a ted  ag a in st in a  p ro g ram  con d u cted  by U SD A  if  a  court cou ld  
aw ard  such  re lie f  in  an  ac tio n  by  the a g g riev ed  person  T h a t q uestion  is con tro lled  by  w h e th er the 
a n ti-d is c n m in a tio n  p ro v is io n s  o f  the ap p licab le  c iv il r ig h ts  statu te ap p ly  to federa l agencies, and  if  
so , w h e th e r  the s ta tu te  w a iv es  the  sovereign  im m un ity  o f  the U nited  S tates again st im position  o f  
su ch  re lief.

T h e  a n ti-d isc rim in a tio n  p ro v is io n s  o f  Title V I o f  the C iv il R ig h ts  A ct o f  1964 do not app ly  to federal 
ag en c ie s . S o m e  an ti-d isc rim in a tio n  p ro v is io n s  in each  o f  the  o ther c iv il rights s ta tu tes  add ressed  in 
the  o p in io n  do  ap p ly  to federa l agencies, b u t  on ly  o n e  o f  the  statu tes, the E qual C red it O pportun ity  
A ct, w a iv es  so v ere ig n  im m u n ity  with re sp ec t to m o n e ta ry  relief, au tho riz ing  im position  o f  c o m p e n 
sa to ry  dam ag es . T h e  F a ir  H ousing  Act a n d  the R eh ab ilita tio n  A ct d o  not w aive  im m unity  again st 
m o n e ta ry  re lie f  A tto rn e y s ’ fees and co s ts  m ay b e  aw ard ed  pu rsuan t to the w a iv er o f  im m unity  
c o n ta in ed  in  the  E qua l A ccess  to  Justice A c t

A p r i l  18 , 1 9 9 4

M e m o r a n d u m  O p in io n  f o r  t h e  G e n e r a l  C o u n s e l  

D e p a r t m e n t  o f  A g r i c u l t u r e

This memorandum responds to your request for our opinion concerning the 
authority o f the Secretary of Agriculture to award damages and other forms of 
monetary relief, attorneys’ fees, and costs to individuals who the Department of 
Agriculture (“USDA”) has determined have been discriminated against as appli
cants for, or participants in, USDA conducted program s.1 You have informed us 
that the statutes authorizing these programs do not authorize such relief and have 
asked our opinion whether various civil rights statutes authorize the Secretary to 
afford such relief.

The Secretary has authority to award monetary relief, attorneys’ fees, and costs 
if a court could award such relief in an action by the aggrieved person. Accord
ingly, the dispositive questions regarding your inquiry are whether the anti- 
discrimination provisions of the individual civil rights statutes apply to federal 
agencies, and if so, whether the statutes waive the sovereign immunity of the 
United States against imposition o f such relief. In considering your request, we 
have reviewed Title VI of the Civil Rights Act o f 1964, the Fair Housing Act, the 
Rehabilitation Act, and the Equal Credit Opportunity Act. With respect to attor
neys’ fees and costs, we have also reviewed the Equal Access to Justice Act.

1 See Letter for Walter Dellinger, Acting Assistant Attorney General, Office of Legal Counsel, from James 
S. G illiland , General Counsel, Department of Agriculture (Oct 8, 1993).
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We conclude that the anti-discrimination provisions of Title VI do not apply to 
federal agencies. Some anti-discrimination provisions in each of the other statutes 
that we reviewed do apply to federal agencies, but only one of the statutes, the 
Equal Credit Opportunity Act, waives sovereign immunity with respect to mone
tary relief, authorizing imposition of compensatory damages. The Fair Housing 
Act and the Rehabilitation Act do not waive immunity against monetary relief. 
Attorneys’ fees and costs may be awarded pursuant to the waiver of immunity 
contained in the Equal Access to Justice Act.

I. BA CK GR OU N D

A federal agency must spend its funds only on the objects for which they were 
appropriated. 31 U.S.C. § 1301(a). Consistent with this requirement,2 appropria
tions law provides that agencies have authority to provide for monetary relief in a 
voluntary settlement of a discrimination claim only if the agency would be subject 
to such relief in a court action regarding such discrimination brought by the ag
grieved person.

This principle has been applied in a number of Comptroller General opinions. 
For example, the Comptroller General has concluded that agencies have the 
authority to settle administrative complaints of employment discrimination by 
awarding back pay because such monetary relief is available in a court proceeding 
under Title VII of the Civil Rights Act of 1964 (“Title VII”); however, “ [t]he 
award may not provide for compensatory or punitive damages as they are not per
mitted under Title VII.” Equal Employment Opportunity Commission, 62 Comp. 
Gen. 239, 244-45 (1983).3 The Comptroller General has come to the same conclu
sion with respect to the Age Discrimination in Employment Act of 1967 
(“ADEA”). Albert D. Parker, 64 Comp. Gen. 349, 352 (1985). The Comptroller 
General has applied this appropriations law limitation directly to USDA. See Nina 
R. M athews, B-237615, 1990 WL 278216, at 1 (C.G. June 4, 1990) (“Employee 
may not be reimbursed for economic losses pursuant to a resolution agreement 
made under [ADEA or Title VII] since there is no authority for reimbursement of 
compensatory damages under either statutory authority.”).4

2 See  a h o  31 U S C. § 1341(a)(1) (A nti-D eficiency Act)
1 W aiving sovereign immunity, Title VII expressly authorizes awards o f back pay against federal agen

cies A provision in Title VII entitled “Em ploym ent by Federal G overnm ent,'’ 42 U S C 2 0 0 0 e -l6 , p ro
hibits discrim ination by federal agencies (subsec (a)); authorizes a civil action in which ‘‘the head o f the 
departm ent, agency, or unit . . shall be the defendant" (subsec (c)), and incorporates the rem edies prov i
sions o f 42 U.S.C § 2000e-5 for such civil actions (subsec (d)) Awards o f back pay are expressly author
ized by 42 U .S.C § 2000e-5(g) Subsequent to issuance o f the Com ptroller General opinions cited  in the 
text, Title VII was am ended to provide for com pensator)’ dam age awards against all parties, including federal 
agencies, and punitive dam age awards against all non-governm ent parties. 42 U.S C § 19 8 1a(b)

4 The sam e appropriations lim itation exists for settlem ents o f litigation by the D epartm ent o f Justice as 
exists for settlem ents o f adm inistrative proceedings by agencies. This Office has previously opined  that the 
perm anent appropriation established pursuant to 3 1 U.S.C. & 1304 (“the judgm ent fund”) is available ‘‘for the 
paym ent of non-tort settlem ents authorized by the A ttorney General or his designee, whose paym ent is ‘not
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Therefore, the question you have raised regarding the Secretary’s authority to 
award monetary relief in administrative proceedings turns on whether the various 
civil rights statutes authorize the award of such relief against federal agencies in a 
court proceeding. That question requires a two-step analysis: whether federal 
agencies are subject to the discrimination prohibitions of the statute; and, if so, 
whether the statute waives the sovereign immunity of the United States against 
monetary relief. See U nited States D e p ’t o f  Energy v. Ohio , 503 U.S. 607, 613-14
(1992) (Energy Department conceded it was subject to procedural requirements of 
Clean W ater Act and Resource Conservation and Recovery Act and liable for co
ercive fines under those statutes; therefore, only question presented was whether 
the statutes waived sovereign immunity from liability for punitive fines).5

The first step o f the analysis requires application of conventional standards of 
statutory interpretation. The second step, however, requires application of a spe
cial, “unequivocal expression” interpretive standard that the Supreme Court has 
established to govern determinations as to whether a statute waives sovereign im
munity —  either the inherent constitutional immunity of the federal government or 
the Eleventh Amendment immunity o f  the States:

W aivers of the Government’s sovereign immunity, to be effective, 
must be unequivocally expressed. . . . [T]he Government’s consent 
to be sued must be construed strictly in favor of the sovereign, and 
not enlarge[d] beyond what the language requires . . . .  As in the 
Eleventh Amendment context, the unequivocal expression of elimi
nation of sovereign immunity that we insist upon is an expression in 
statutory text. If clarity does not exist there, it cannot be supplied 
by a committee report.

United S tates  v. N ordic Village, Inc., 503 U.S. 30, 33-37 (1992) (internal quotation 
marks and citations omitted). Thus, “[t]here is no doubt that waivers of federal 
sovereign immunity must be ‘unequivocally expressed’ in the statutory text.” 
United States v. Idaho, ex rel. Dir., D e p ’t. o f  W ater Resources, 508 U.S. 1, 6
(1993).

The methodology required by this “unequivocal expression” standard may be 
illustrated by the decision in Nordic Village. Seven Justices joined in an opinion 
for the Court that found that although a provision o f the Bankruptcy Code could be

otherw ise provided for,’ i f  and  onlv  i f  the cause o f  action that gave rise to the settlem ent could  have resulted  
in a f in a l  m onev ju d g m en t.” Availability o f  Judgm ent Fund in C ases N ot Involving a M onev Judgm ent 
Claim, 13 O p O .L  C. 98, 104 (1989) (emphasis added) (quoting 31 U S.C. § 1304).

5 T he C ourt in D epartm ent o f  Energy expressly  identified the fundam ental difference between the sub
stantive coverage o f a statute and liability for v io lations o f the statute, stating that the Clean W ater Act con
tains "separate statutory recognition of three m anifestations o f  governm ental power to which the United 
Stales is subjected: substantive and procedural requirem ents, adm inistrative authority; and ‘process and 
sanctions, w hether ‘en fo rced ’ in courts or o therw ise. Substantive requirem ents are thus distinguished from 
judicia l process." 503 U.S. at 623.

54



Authority o f  USDA to A w ard M onetary R elie f fo r  D iscrimination

read to effect a waiver of sovereign immunity for monetary claims against the 
United States by a bankruptcy trustee, the provision was “susceptible of at least 
two interpretations that do not authorize monetary relief.” 503 U.S. at 34. The 
Court made no effort to apply traditional rules of statutory construction to deter
mine which was the better reading of the provision and simply concluded:

The foregoing [two alternative interpretations] are assuredly not the 
only readings of [the provision], but they are plausible ones — 
which is enough to establish that a reading imposing monetary li
ability on the Government is not “unambiguous” and therefore 
should not be adopted.

Id. at 37.6 The Court held that sovereign immunity against imposition of monetary 
relief had not been waived.

In consultation with the Civil and Civil Rights Divisions of the Department of 
Justice, and having received and considered submissions from various interested 
governmental and nongovernmental parties,7 we have identified four civil rights 
statutes that may apply to USDA programs: Title VI of the Civil Rights Act of 
1964, the Fair Housing Act, the Rehabilitation Act, and the Equal Credit Opportu
nity Act. We will discuss Title VI first. That analysis presents the least difficulty, 
because it is well established that the anti-discrimination provisions of Title VI do 
not apply to federal agencies and thus there is no need to discuss whether sovereign 
immunity has been waived. The remaining three statutes require more discussion. 
The first step of the analysis is satisfied in each case because federal agencies are 
covered by the anti-discrimination provisions of each statute, at least to some ex
tent. Applying the “unequivocal expression” standard required under the second 
step, however, we have concluded that sovereign immunity has been waived with 
respect to monetary relief by only one of the statutes: the Equal Credit Opportu
nity Act. The final section of the memorandum discusses attorneys’ fees and costs.

II. TITLE VI

Title VI of the Civil Rights Act of 1964 (“Title VI”), 42 U.S.C. § 2000d, pro
vides that “[n]o person in the United States shall, on the ground of race, color, or 
national origin, be excluded from participation in, be denied the benefits of, or be

6 Applying us rule that waivers o f sovereign immunity must be unequivocally expressed in the statutory 
text, the Court declined to consider the legislative history in an attempt to resolve the am biguity. Id.

7 See Letters from Roberta Achtenberg, A ssistant Secretary for Fair H ousing and Equal Opportunity, and 
Nelson Diaz, General Counsel, U S  D epartm ent o f  Housing And Urban D evelopm ent (Nov 15, 1993), 
Elaine R. Jones, Director-Counsel, N A A CP Legal Defense and Educational Fund, Inc. (Oct 28, 1993); Bill 
Lann Lee, W estern Regional Counsel, NAACP Legal Defense and Educational Fund, Inc. (Nov 12, 1993, 
Nov 24, 1993); Les M endelsohn, Esq , Speiser, Krause, M adole & M endelsohn (Nov 4, 1993), D avid H 
H am s, J r , Executive Director, Land Loss Prevention Project (Nov. 5, 1993, Nov 8, 1993).
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subjected to discrimination under any program or activity receiving Federal finan
cial assistance.” By its terms, this anti-discrimination provision does not apply to 
programs conducted directly by a federal agency, but rather applies only to “any 
program or activity receiving federal financial assistance.” The conclusion that 
this provision does not include federal agencies is reinforced by the definitions of 
“program or activity” and “program” contained in 42 U.S.C. § 2000d-4a. That 
provision specifically identifies the kinds of entities that are covered, including 
State and local governments, but contains no reference to the federal government. 
The courts have held that Title VI “was meant to cover only those situations where 
federal funding is given to a non-federal entity which, in turn, provides financial 
assistance to the ultimate beneficiary'.” Soberal-Perez v. H eckler, 717 F.2d 36, 38 
(2d Cir. 1983), cert, den ied , 466 U.S. 929 (1984); Fagan v. United States Small 
Business A dm in., 783 F. Supp. 1455, 1465 n.10 (Title VI inapplicable to SBA di
rect loan program), a jf ’d, 19 F.3d 684 (D.C. Cir. 1992).

In light o f our conclusion that the discrimination prohibition of Title VI does 
not apply to federal agencies, there is no need to consider whether Title VI waives 
sovereign immunity.

III. THE FAIR HOUSING A C T  

A.

The Fair Housing Act, 42 U.S.C. §§ 3601-3619,8 prohibits covered persons and 
entities from engaging in any “discriminatory housing practice,” which is defined 
as “an act that is unlawful under section 3604, 3605, 3606, or 3617 of this title.” 
42 U.S.C. § 3602(f). Section 3604 prohibits discrimination in the sale or rental of 
housing. Section 3603(a)(1)(A) of the Act provides that “the prohibitions against 
discrimination in the sale or rental o f  housing set forth in section 3604 . . . shall 
apply” to “dwellings owned or operated by the Federal Government.” Thus, a fed
eral agency is subject to the discrimination prohibitions of § 3604 whenever the 
agency itself is engaged in selling or renting real estate.

In contrast to the language explicitly subjecting federal agencies to the discrimi
nation prohibitions of § 3604, it is unclear whether federal agencies are subject to 
§ 3605(a), which prohibits “any person or other entity whose business includes 
engaging in residential real estate-related transactions to discriminate against any 
person in making available such a transaction, or in the terms or conditions of such 
a transaction.” The definition section of the Act does not include governments or 
government agencies in the definition of “person,” see § 3602(d), and unless oth
erwise specified, the term “person” in a statute does not include the federal gov
ernment or a federal agency. United States v. United M ine Workers, 330 U.S. 258,

8 T he Fair H ousing Act was originally enac ted  as Title VIII o f the C ivil Rights Act o f 1968, Pub L. No. 
90-284, 82 Stat. 73 (1968).
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275 (1947) (“In common usage,” the term person “does not include the sovereign, 
and statutes employing it will ordinarily not be construed to do so.”). The term 
“entity” is not defined at all in the Act. It is not necessary to resolve this question 
for purposes of this opinion, however, because we conclude in the next section that 
the Act does not waive the sovereign immunity of the United States against mone
tary liability.9

B.

W hether federal agencies are subject to monetary liability for violations of 
§ 3604 of the Fair Housing Act turns on application of the “unequivocal expres
sion” standard for waivers of sovereign immunity discussed in section I of this 
memorandum. We conclude that the Act does not waive sovereign immunity be
cause its text falls well short of satisfying the “unequivocal expression” standard.

Section 3613 authorizes aggrieved persons to enforce the Fair Housing A ct’s 
anti-discrimination prohibitions in court. Although § 3613 is silent as to whom this 
action may be brought against, it does specify what relief may be awarded. Sub
section (c)(1) authorizes a court to award an aggrieved person “actual and punitive 
damages,” as well as injunctive relief. In addition, under subsection (c)(2), the 
court “may allow the prevailing party, other than the United States, a reasonable 
attorney’s fee and costs. The United States shall be liable for such fees and costs 
to the same extent as a private person.”

We do not believe that § 3613 waives sovereign immunity, except with respect 
to attorneys’ fees and costs. Although the Fair Housing Act expressly establishes a 
general cause of action for redress of discriminatory practices, it is silent as to the 
parties against whom such a cause of action may be brought and it does not contain 
language expressly subjecting the United States to such a suit.

It is possible to infer from the fact that § 3603 expressly subjects the United 
States to the discrimination provisions of § 3604 that Congress intended that the 
cause of action established by § 3613 would also apply to the United States. How
ever, § 3613 does not say so and the Supreme Court has held that subjecting a gov
ernmental entity to the substantive or procedural requirements of a statute does not 
necessarily mean that sovereign immunity has been waived or abrogated with re
spect to claims for damages. See, e.g., United States D e p ’t o f  Energy v. Ohio, 503 
U.S. 607 (1992) (federal agencies subject to procedural requirements of Clean 
Water Act and Resource Conservation and Recovery Act but immune from actions

9 For the sam e reason it is also unnecessary to resolve whether the discrim ination prohibitions in §§ 3606 
and 3617 apply to federal agencies We note, however, that these sections do not appear to be directed at 
governm ent activities. Section 3606 makes it unlawful to discrim inate with respect to “access to o r m em ber
ship or participation in any m ultiple-listing service, real estate b rokers ' organization or other service, organi
zation, or facility relating to the business o f selling o r renting dw ellings.’' Section 3617 makes it unlawful to 
■‘coerce, intim idate, threaten, or interfere with any person" with respect to the exercise o f rights protected by 
!)§ 3603-3606 o f the Act.

57



Opinions o f the Office o f  Legal Counsel

for punitive fines); A tascadero State Hosp. v. Scanlon, 473 U.S. 234, 244-46 
(1985) (States subject to section 504 of Rehabilitation Act but immune from ac
tions for monetary relief); Employees v. M issouri Pub. Health D e p ’t, 411 U.S. 279 
(1973) (States subject to Fair Labor Standards Act but immune from actions for 
monetary relief).10 The Court has stated that additional language in the suit 
authorization provision is necessary to “indicat[e] in some way by clear language 
that the constitutional immunity [is being] swept away.” Id. at 285.

The only additional relevant language in § 3613 is subsection (c)(2), which 
authorizes the award of attorneys’ fees:

In a civil action [brought by an aggrieved person under section 
3613], the court, in its discretion, may allow the prevailing party, 
other than the United States, a reasonable attorney’s fee and costs.
The United States shall be liable for such fees and costs to the same 
extent as a private person.

The presence, in a provision authorizing the bringing of suits by private parties, of 
language indicating that the United States may be liable for attorneys’ fees and 
costs certainly indicates a recognition that the United States may be subject to suits 
under the provision. The question remains whether that is a sufficient expression 
of a waiver of sovereign immunity against damages or any other monetary relief 
except attorneys’ fees and costs.

W e recognize that it is a plausible reading of the statute to answer that question 
in the affirmative. We note, however, that the Supreme Court has declined to give 
such a reading to an attorneys’ fees provision in a State sovereign immunity con
text. See Dellmuth  v. Muth, 491 U.S. 223, 231 (1989) (stating in decision holding 
State sovereign immunity not abrogated by Education of the Handicapped Act: 
“The 1986 amendment to the EHA deals only with attorney’s fees, and does not 
alter or speak to what parties are subject to suit.”). In any event, we conclude that 
the statute does not meet the “unequivocal expression” standard because there is 
another plausible interpretation of the attorneys’ fees language that would not en
tail waiver o f immunity for damages and other monetary relief. Just because the 
United States is subject to the cause of action does not necessarily mean it is sub
ject to the full range of remedies that are set forth in the statute. These remedies 
include not only compensatory and punitive damages, but also a “permanent or 
temporary injunction, temporary restraining order, or other order (including an 
order enjoining the defendant from engaging in such [discriminatory housing] 
practice or ordering such affirmative action as may be appropriate).” 42 U.S.C. 
§ 3613(c)(1).

10 T he Suprem e C ourt has stated that the standard  for establishing a waiver o f the federal governm ent’s 
sovereign  im m unity is substantially  the same as the standard for finding congressional abrogation o f state 
Eleventh A m endm ent im m unity See Nordic Village, 503 U S at 37. Eleventh A m endm ent cases like A tas
cadero  and M issouri P ublic H ealth  D ep't are therefore helpful in our analysis
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The alternative plausible interpretation of the statute is that the attorneys’ fees 
provision contemplates an action that is limited to seeking relief other than money 
damages. This reading is based on the fact that the sovereign immunity of the 
United States against non-monetary relief already has been waived by the Admin
istrative Procedure Act (the ”APA”), 5 U.S.C. §§ 701-706 which provides that

[a]n action in a court of the United States seeking relief other than 
money damages and stating a claim that an agency or an officer or 
employee thereof acted or failed to act in an official capacity or un
der color of legal authority shall not be dismissed nor relief therein 
be denied on the ground that it is against the United States.

5 U.S.C. § 702.11 “[T]he caselaw of [the Court of Appeals for the District of Co
lumbia Circuit] confirms that ‘the [APA] waiver applies to any suit, whether under 
the APA . . .  or any other statute.’”12 Other Circuits are in accord,13 and the Su
preme Court has implicitly held that the APA waiver is not limited to actions 
brought under the APA, see Bowen v. M assachusetts, 487 U.S. 879, 891-901
(1988) (APA waiver applied in action brought under 28 U.S.C. § 1331).

Under the Supreme Court’s “unequivocal expression” standard, the availability 
of this alternative interpretation of the Fair Housing Act attorneys’ fees provision
— that it contemplates an action for non-monetary relief based on the APA waiver 
of sovereign immunity — precludes finding a waiver of sovereign immunity. See 
Nordic Village, 503 U.S. at 37 (when a provision is subject to more than one plau
sible interpretation, the “reading imposing monetary liability on the Government is 
not ‘unambiguous’ and therefore should not be adopted”).14

11 The legislative history o f this APA provision indicates that us purpose was “ to eliminate the defense o f 
sovereign im m unity with respect to any action m a court o f the United States seeking relief o ther than money 
damages and based on the assertion of unlawful official action by a Federal officer.’* S Rep. No 94-996, at
2 (1976) S e e a ls o H .R  Rep. No 94-1656, at 9 ( 1976), reprinted m  1976 U S C C A N  6121, 6129 C‘[T]he 
time (has] now com e to eliminate the sovereign im m unity defense in all equitable actions for specific relief 
against a Federal agency or officer acting in an official capacity ") See generally  Kenneth C Davis, A dm in
istrative Law Treatise  § 23 19, at 192 (2d ed. 1983) (“The meaning o f  the 1976 legislation is entirely  clear 
on its face, and that m eaning is fully corroborated by the legislative history. Thai meaning is very simple. 
Sovereign im m unity in suits for relief other than money dam ages is no longer a defense.' ).

12 Alabama v Buwsher, 734 F Supp 525, 533 (D D C. 1990), afj'd , 935 F.2d 332 (D C C ir 1991), t e n  
denied , 502 U S  981 (1991) (quoting P Bator, P M ishkin, D. M ellzer & D. Shapiro, H art and  Wech.sler's 
The Federal Courts and  The Federal System  1154 (3d ed. 1988), and citing N ational A.s.s’n o f  Counties v 
Baker , 842 F 2d 369, 373 (D C . Cir. 19S8), cert denied, 488 U S 1005 (1989)), Schnapper v Foley, 667 
F 2d 102, 108 (D .C  C ir 1981), cert denied , 455 U S 948 (1982), Sea-land Service, Inc v A laska R.R , 659 
F.2d 243, 244 (D C C ir 1981), cert denied, 455 U S. 919 (1982)

n  See, e.g., Specter v. G arrett, 995 r .2 d  404, 410 (3d Cir 1993) (“ the waiver o f sovereign immunity 
contained in [the APA] is not limited to suits brought under the A PA"), Red Lake Band oj Chippewa Indians 
v Barlow, 846 F.2d 474, 476 (8th Cir 1988) C‘[T]he w aiver o f sovereign im m unity contained in [the APA] 
is not dependent on application o f the procedures and review  standards o f the APA It is dependent on the 
suit against the governm ent being one for non-m onetary re lie f")

14 Another alternative interpretation may also be possible Because the United States may intervene in 
private actions brought under § 3613 in order to seek broader relief, .see 42 U S.C § 3613(e), it is possible 
that the United States could incur liability for attorneys' fees and costs w ithout being a defendant. W e find
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We therefore conclude that the text o f the Fair Housing Act as amended does 
not waive the sovereign immunity of the United States against imposition of 
monetary relief. The APA waives sovereign immunity as to any non-monetary 
relief available under the Act.

C.

The foregoing conclusion is reinforced by consideration of the text and legisla
tive history of the Fair Housing Act when it was originally enacted as Title VIII of 
the Civil Rights Act of 1968 (“Title VIII”), supra, and of the 1988 amendments to 
the Fair Housing Act (the “ 1988 Amendments”), Pub. L. No. 100-430, 102 Stat. 
1619 (1988). This is a useful methodology for considering whether the Act waives 
sovereign immunity because it allows a focused analysis of whether Congress spe
cifically intended to waive sovereign immunity.15

As discussed above, the language in the Fair Housing Act that provides the most 
specific basis for an argument that sovereign immunity for monetary liability has 
been waived is the language in the attorneys’ fees provision authorizing a court to 
award “the prevailing party, other than the United States, a reasonable attorney’s 
fee and costs. The United States shall be liable for such fees and costs to the same 
extent as a private person.” 42 U.S.C. § 3613(c)(2). This specific reference to the 
United States was not contained in the original Fair Housing Act’s (Title VIII’s) 
attorneys’ fees provision, which authorized the courts to “award to the plaintiff . . . 
reasonable attorney fees in the case of a prevailing plaintiff: Provided, [t]hat the 
said plaintiff in the opinion of the court is not financially able to assume said attor
ney’s fees.” Pub. L. No. 90-284, § 812(c), 82 Stat. 89, 107 (1968). As with the 
current version of the Act, the original provision on enforcement by private per
sons authorized an award of damages to an aggrieved person but was silent as to 
who could be potential defendants in the civil actions. Id. § 812, 82 Stat. at 107.

this interpretation to be less plausible than the non-m onetary re lie f interpretation because the latter gives 
effect to provisions in the sam e subsection, w hich is devoted to *‘[r]elief which may be g ran ted /’ 42 U.S.C. 
§ 3613(c), w hile the form er requires reading together separate subsections and inferring that Congress may 
have contem plated  in subsection (c) that interventions by the A ttorney General under subsection (e), in cases 
where she “certifies that the case is of general public im portance” and seeks broader relief, m ight result in 
awards o f attorneys fees and costs against the United Stales

15 Justice Scalia criticized  this methodology in Pennsylvania v. Union Gas Co., 491 U.S. at 29-30 (Scalia, 
J., concurring  in part and d issenting  in part) (“T hat m ethodology is appropriate if one assumes that the 
task o f  a court o f law is to p lum b the intent o f  the particular C ongress that enacted a particular provision. 
That m ethodology is not m ine . . It is o u r task . . not to en ter the minds o f the M embers o f Congress 
. . but rather to give fair and reasonable m eaning to the text o f  the United States Code, adopted by various 
C ongresses at various tim es.") N otw ithstanding this criticism , we believe the m ethodology is appropriate 
here W hatever the merit o f Justice Scalia’s em phasis of code m eaning over congressional intent in other 
contexts, we do not think that approach is required or desirable where the question presented is w hether 
sovereign im m unity has been w aived and m ore than one statutory enactm ent is involved. We note that no 
other Justice  expressed agreem ent with Justice  S ca lia ’s statem ent in Union Gas. M oreover, the C ourt's  
m ajority in D ellm uth  used this approach S ee  491 U.S. at 227-32
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Thus, the original Fair Housing Act contained no express or implied reference 
to any cause of action against the United States in its provisions establishing a pri
vate cause of action and authorizing awards of attorneys’ fees. The 1988 Amend
ments to the Act removed the “ability to pay” limitation on attorneys’ fee awards 
and added language making it clear that the United States was subject to an award 
of attorneys’ fees and costs. The 1988 Amendments, however, did not add any 
language suggesting that the United States was subject to damages claims.

The legislative history of the 1988 Amendments reinforces the conclusion that 
the Fair Housing Act does not waive the sovereign immunity of the United States 
for monetary relief.16 The principal legislative history for those amendments is 
contained in the report o f the Committee on the Judiciary of the House of Repre
sentatives. H.R. Rep. No. 100-711 (1988), reprinted in 1988 U.S.C.C.A.N. 2173. 
In a paragraph giving an overview of the purpose of the amendments made by the 
committee, the report stated that the revision “brings attorney’s fee language in title 
VIII closer to the model used in other civil rights laws.” Id. at 13, reprin ted in 
1988 U.S.C.C.A.N. at 2174. The committee went on to state later in the report that 
“[t]he bill strengthens the private enforcement section by expanding the statute of 
limitations, removing the limitation on punitive damages, and brings [sic] attor
ney’s fee language in title VIII closer to the model used in other civil rights laws.” 
Id. at 17, reprin ted in 1988 U.S.C.C.A.N. at 2178.17

The committee report indicates that the thrust of the amendments was to remove 
limitations on effective private enforcement by changing the statute of limitations, 
removing the limit on punitive damages, and removing the “ability to pay” limita
tion on the award of attorneys’ fees. It also indicates an intent to conform the lan
guage of the attorneys’ fees provision to that in other civil rights laws.18 There is 
no discussion whatsoever of actions against the United States, much less any refer

16 Although legislative history cannot be relied upon to provide the “ unequivocal expression” the Su
preme Court requires, N ordic Village, 503 U S at 37, we believe it is perm issible to cite legislative history to 
reinforce a text-based conclusion that a statute does not waive sovereign im m unity. Confidence in a conclu
sion based on the text can be strengthened where the legislative history reveals no evidence o f intent to 
waive sovereign im m unity

17 In the discussion o f section 813(c) in the section-by-section portion o f  the report, the com m ittee fo
cused on rem oving the punitive dam ages limitation. The following is the entirety  o f the discussion o f section 
813(c)

Section 813(c) provides for the types o f relief a court may grant This section is intended to con 
tinue the types o f re lief that are provided undercurren t law , but rem oves the $1000 lim itation on 
the award o f  punitive dam ages The C om m ittee believes that the lim it on punitive dam ages 
served as a m ajor im pedim ent to im posing an effective deterrent on violators and a disincentive 
for private persons to bring suits under existing law The C om m ittee intends that courts be able 
to award all rem edies provided under this section. As in Section 812(o), the court may also 
award a tto rney 's  fees and costs.

H R. Rep. No. 100-711, at 39-40, reprin ted  m  1988 U.S.C C .A .N  at 2200-01.
18 For exam ple, the attorneys' fees provision in Title VII o f  the Civil R ights o f 1964 (em ploym ent dis

crim ination) contains the following sim ilar language concerning the United States. “ [T]he court . . . may 
allow the prevailing party, other than . . .  the United States, a reasonable attorney’s fee (including expert 
fees) as part o f the costs, and . . the United Slates shall be liable for costs the same as a private person.” 
42 U S.C. § 2000e-5(k)

61



O pinions o f the O ffice o f  Legal Counsel

ence to an intent to waive sovereign immunity or to establish monetary liability for 
the United States.

Given the focused nature of the 1988 Amendments to the Fair Housing Act, it is 
not reasonable to infer any intent to waive the sovereign immunity of the United 
States against imposition of monetary relief. At most, the amendments can be read 
to waive sovereign immunity against awards of attorneys’ fees. Reading into the 
amendment a broader waiver would be impermissible under the interpretative 
method required by the Supreme Court and would amount to finding an accidental 
waiver or a waiver by inadvertence.

D.

Our conclusion regarding waiver o f  sovereign immunity under the Fair Housing 
Act is supported by the case law on other statutes. In Dellmuth v. Muth, 491 U.S. 
223 (1989), the Supreme Court discussed whether the Education of the Handi
capped Act (“EHA”), which, like the Fair Housing Act, had been amended to im
pose liability for attorneys’ fees on an otherwise immune governmental entity (in 
that case, the States), subjected the States to suit. Although the textual basis for 
arguing waiver of sovereign immunity under that statute appears to be stronger 
than is the case under the Fair Housing Act, the Court declined to find waiver.

The EHA “enacts a comprehensive scheme to assure that handicapped children 
may receive a free public education appropriate to their needs. To achieve these 
ends, the Act mandates certain procedural requirements for participating state and 
local educational agencies.” Id. at 225. In Dellmuth, the Supreme Court reversed 
a decision o f the Third Circuit Court of Appeals that the EHA abrogated the States’ 
sovereign immunity against suit for damages. According to the Supreme Court,

[T]he Court of Appeals rested principally on three textual provi
sions. The court first cited the Act’s preamble, which states Con
gress’ finding that “it is in the national interest that the Federal 
government assist State and local efforts to provide programs to 
meet the education needs o f handicapped children in order to assure 
equal protection of the law.” Second, and most important for the 
Court of Appeals, was the Act’s judicial review provision, which 
permits parties aggrieved by the administrative process to “bring a 
civil action . . .  in any State court of competent jurisdiction or in a 
district court of the United States without regard to the amount in 
controversy.” Finally, the Court o f Appeals pointed to a 1986 
amendment to the EHA, which states that the Act’s provision for a 
reduction of attorney’s fees shall not apply “if the court finds that 
the State or local educational agency unreasonably protracted the 
final resolution of the action or proceeding or there was a violation
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of this section.” In the view of the Court of Appeals, this amend
ment represented an express statement of Congress’ understanding 
that States can be parties in civil actions brought under the EHA.

Id. at 228 (citations omitted).
We quote at length the Supreme Court’s rejection of the Court of Appeals’ 

analysis, because it can be applied directly to the Fair Housing Act:

We cannot agree that the textual provisions on which the Court of 
Appeals relied, or any other provisions of the EHA, demonstrate 
with unmistakable clarity that Congress intended to abrogate the 
States’ immunity from suit. The EHA makes no reference whatso
ever to either the Eleventh Amendment or the States’ sovereign im
munity. Nor does any provision cited by the Court of Appeals 
address abrogation in even oblique terms, much less with the clarity 
A tascadero  requires. The general statement of legislative purpose 
in the Act’s preamble simply has nothing to do with the States’ sov
ereign immunity. The 1986 amendment to the EHA deals only with 
attorney’s fees, and does not alter or speak to what parties are sub
ject to suit. . . . Finally, [the private cause of action provision] pro
vides judicial review for aggrieved parties, but in no way intimates 
that the States’ sovereign immunity is abrogated. As we made plain 
in Atascadero, “ [a] general authorization for suit in federal court 
is not the kind of unequivocal statutory language sufficient to abro
gate the Eleventh Amendment.”

. . . We recognize that the EHA’s frequent reference to the Slates, 
and its delineation of the States’ important role in securing an ap
propriate education for handicapped children, make the States, 
along with local agencies, logical defendants in suits alleging viola
tions of the EHA. This statutory structure lends force to the infer
ence that the States were intended to be subject to dam ages actions 
fo r  violations o f  the EHA. But such a perm issible inference, what
ever its logical force, would remain ju s t that: a perm issible infer
ence. It would not be the unequivocal declaration which . . .  is 
necessary before we will determine that Congress intended to exer
cise its pow ers o f  abrogation.

Id. at 231-32 (emphasis added) (citations omitted).
Dellmuth presented a stronger case for waiver of sovereign immunity than the 

Fair Housing Act because the EHA contains “ frequent reference[s] to the States” 
and is obviously very much focused on the activities of the States, while the Fair
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Housing Act is focused on the private sector and has relatively minor relevance to 
the activities of federal agencies. Nonetheless, the Supreme Court refused to find 
that the EHA waived sovereign immunity, relying on specific points that are di
rectly applicable to the Fair Housing Act: that an attorneys’ fees provision speaks 
only to attorneys’ fees and does not address who is subject to suit or what remedies 
are available; that a general authorization for suit is not an “unequivocal expres
sion” ; and that legitimate inferences that Congress intended a damages cause of 
action are not “unequivocal expressions.”19

The Department o f Housing and Urban Development (“HUD”) has submitted a 
letter stating its conclusion that “a federal agency . . . may be required to pay dam
ages and other relief . . . [for] violations of the [Fair Housing Act].”20 HUD relies 
principally on the analysis contained in Doe v. A ttorney General o f  the United  
States, 941 F.2d 780 (9th Cir. 1991), which held that the Rehabilitation Act waives 
the sovereign immunity of the United States against damage awards. As discussed 
in the next section of this memorandum, we believe that Doe used a method of 
statutory interpretation that is impermissible under the Supreme Court precedents 
and that the case was incorrectly decided.

IV. REHABILITATION ACT

W e reach fundamentally the same conclusions with respect to the Rehabilitation 
Act o f 1973, as amended (the “Rehabilitation Act”), 29 U.S.C. §§ 794-794c, as we 
have reached with respect to the Fair Housing Act.

A.

Section 504 of the Rehabilitation Act, 29 U.S.C. § 794, prohibits discrimination 
on the basis of disability:

No otherwise qualified individual with a disability in the United 
States, as defined in section 706(8) of this title, shall, solely by rea
son of her or his disability, be excluded from the participation in, be 
denied the benefits of, or be subjected to discrimination under any 
program or activity receiving Federal financial assistance o r  under

19 T he  C o u rt's  opinton in D ellm uth  relies heavily  on A tascadero  State Hosp. v Scanlon, 473 U S 234 
(1985). See  491 U.S. at 227, 230-32 A tascadero  also strongly supports the conclusion that the Fair Hous
ing Act does not waive sovereign immunity fo r monetary re lie f Atascadero  concerned the discrim ination 
provisions o f  the Rehabilitation Act of 1973 an d  is discussed in detail in the next section o f this m em oran
dum, w hich addresses that act. Atascadero he ld  that the Rehabilitation Act does not abrogate the sovereign 
im m unity o f  the States We conclude in the nex t section that the analysis in that case should apply fully to 
actions against the federal governm ent The case  is significant for purposes o f the d iscussion in this section 
because the Rehabilitation Act has a structure that is sim ilar to the Fair Housing Act

L etter for W alter D ellinger, Assistant A ttorney General, O ffice o f Legal Counsel, from Roberta Achten- 
berg, A ssistant Secretary for Fair Housing and  Equal O pportunity , and N elson Diaz, General Counsel at I 
(Nov 15, 1993).
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any program  or activity conducted by any Executive agency or by 
the United States Postal Service.

Id. § 794(a) (emphasis added). The italicized language, which was added to sec
tion 504 in 1978,21 expressly subjects federal agencies to the discrimination prohi
bitions of the Act.

B.

Section 505 of the Rehabilitation Act (29 U.S.C. § 794a), which also was added 
in 1978,22 sets forth the remedies available for violations of the discrimination pro
hibitions. The following provisions of section 505 are pertinent here:23

(a)(2) The remedies, procedures, and rights set forth in title VI of 
the Civil Rights Act of 1964 [42 U.S.C. §§ 2000d et seq.] shall be 
available to any person aggrieved by any act or failure to act by any 
recipient of Federal assistance or Federal provider of such assis
tance under section 794 of this title.

(b) In any action or proceeding to enforce or charge a violation of a 
provision of this subchapter, the court, in its discretion, may allow 
the prevailing party, other than the United States, a reasonable at
torney’s fee as part of the costs.

Id. § 794a(a)(2), (b).
Thus, as with the Fair Housing Act, the Rehabilitation Act has had two legisla

tive enactments that bear on the sovereign immunity question: the original dis
crimination prohibition and a later amendment that can be argued to effect a waiver 
of immunity against imposition of monetary relief because it refers to the United 
States in a way that recognizes that federal agencies may be defendants in private 
actions. The history of the Rehabilitation Act enactments would at least initially 
suggest the possibility of a more plausible argument in favor of waiver, however, 
because its amendments were more sweeping than the Fair Housing Act amend
ments: while the Fair Housing Act amendments of 1988 merely made relatively 
minor changes to an existing cause of action and modified an attorneys’ fees provi
sion, the section 504 amendments in 1978 added for the first time a provision 
authorizing a private action for violations and a provision authorizing attorneys’ 
fees awards.

*' Pub. L No 95-602 119. 92 Stat. 2955, 2982 (1978)
"  Id. i} 120, 92 Stat at 2982.
21 The only o ther provision o f section 505 (29 U S C  <) 794a(a)( I )) concerns discrim ination in federal

employm ent, w hich we do not understand to be covered by your opinion request
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However, after analyzing the Rehabilitation Act enactments under the Supreme 
Court’s “unequivocal expression” standard, we conclude that there is no waiver of 
sovereign immunity for monetary relief. There is no fundamental difference be
tween the effect o f the Rehabilitation Act enactments and the effect of the Fair 
Housing Act enactments. In both cases, there is no express language authorizing 
actions against the United States for damages or other monetary relief and it is rea
sonable to read the cause of action and attorneys’ fees provisions as allowing ac
tions against the United States for injunctive relief pursuant to the waiver of 
sovereign immunity for such relief contained in the Administrative Procedure Act. 
As the Supreme Court made clear in N ordic Village, where a plausible reading is 
available that does not authorize monetary relief, “a reading imposing monetary 
liability on the Government is not ‘unambiguous’ and therefore should not be 
adopted.” 503 U.S. at 37.24

C.

Our conclusion is supported by the case law. The Supreme Court already has 
held that the Rehabilitation Act does not abrogate the sovereign immunity of the 
States. In A tascadero  State Hosp. v. Scanlon, 473 U.S. 234 (1985), the Court held 
that sections 504 and 505 of the Act do not abrogate the States’ Eleventh Amend
ment sovereign immunity against imposition of monetary relief. Id. at 244-46. 
Applying an “unequivocally clear” standard,25 which is substantially the same as 
the “unequivocal expression” standard governing waiver of federal immunity 
(N ordic Village, 503 U.S. at 37), the Court held that States that receive federal 
assistance are clearly subject to the discrimination prohibition of section 504,

[b]ut given their constitutional role, the States are not like any other 
class of recipients of federal aid. A general authorization for suit in 
federal court is not the kind o f unequivocal statutory language suffi
cient to abrogate the Eleventh Amendment. When Congress 
chooses to subject the States to federal jurisdiction, it must do so 
specifically. Accordingly, we hold that the Rehabilitation Act does 
not abrogate the Eleventh Amendment bar to suits against the 
States.

"4 As we explained in the course of our consideration o f the Fair Housing Act, we believe it is perm issible 
to c ite  legislative history 10  reinforce a text-based conclusion that a statute does not w aive sovereign im m u
nity W e have review ed the legislative h isto ry  o f the R ehabilitation A ct am endm ents o f 1978 and have 
found, as w as the case with respect to the Fair Housing Act am endm ents o f 1988, that it does not include any 
consideration  o f the subjects o f sovereign im m unity or o f establishing monetary liability for the United 
Slates. Thus, it is consisten t with our conclusion that those am endm ents do not w aive sovereign immunity.

23 A tascadero  established the following standard  ' ‘C ongress may abrogate the S ta tes’ constitutionally
secured im m unity from suit in federal court on ly  by m aking its intention unm istakably clear in the language
of the s ta tu te .’’ 473 U S at 242.

66



Authority o f  USDA to Aw ard M onetary R elie f fo r  D iscrimination

473 U.S. at 246 (citations om itted)26 The Court did not specifically address the 
section 505 attorneys’ fees and costs provision, but its holding contains an implicit 
conclusion that the provision does not waive immunity for any monetary relief 
other than the attorneys’ fees and costs themselves. The statutory framework with 
respect to the United States is substantially the same as with respect to the States, 
and we see no basis for concluding that the language of the Act waives the federal 
government’s sovereign immunity when it does not abrogate the immunity of the 
States.27

A panel of the Ninth Circuit Court of Appeals has concluded otherwise, holding 
that the Rehabilitation Act does indeed waive the sovereign immunity of the United 
States against imposition of damages. Doe  v. Attorney G eneral o f the United 
States, 941 F.2d 780 (1991). We believe, however, that Doe was incorrectly de
cided. First, the Ninth Circuit’s analytical approach was inconsistent with the Su
preme Court’s requirement of an “unequivocal expression” in statutory text without 
resort to legislative history. See N ordic Village, 503 U.S. at 33-37. In the section 
of its opinion entitled “The Legal Standard for Ascertaining Whether the Govern
ment has Waived Sovereign Immunity,” 941 F.2d at 787, the Ninth Circuit incor
rectly stated that “[t]he key to determining whether there has been a waiver is 
Congress’s intent as manifested in the statute’s language and legislative history.” 
Id. at 788. Rather than using the special standard established by the Supreme 
Court, the Ninth Circuit chose to view the issue as requiring application of the 
factors for implying a private right of action under Cort v. Ash, 422 U.S. 66, 78 
(1975), with an additional sovereign immunity gloss that “only explicit congres
sional intent in the statutory language and history will suffice” for implying a pri
vate right of action against the United States. Doe, 941 F.2d at 788.

In addition, the Ninth Circuit’s analysis of the Rehabilitation Act is unpersua
sive. The court’s conclusion was as follows:

In amending section 504, Congress made certain that federal agen
cies would be liable for violations of the statute. Congress’s inser
tion of federal agencies in the pre-existing clause subjecting others 
to liability and its broad-brush remedy provision indicate that Con
gress intended that there be no distinction among section 504 de
fendants.

26 Responding (o the Suprem e C ourt's  decision in Atascadero, Congress passed legislation expressly 
abrogating the sovereign immunity o f  the Slates under the Rehabilitation Act and other civil rights statutes 
Pub L No 99-506, § 1003, 100 Stat 1807, 1845 (1986). That legislation contained no provisions bearing 
on the sovereign immunity of the United States

27 The only treatm ent o f the federal governm ent in section 505 that is different from the treatm ent o f the 
States (other than the obvious difference that federal agencies are not recipients o f federal assistance) is that 
the attorneys fees provision (paragraph (b)) does not allow the United States as a prevailing party to recover 
attorneys' fees That exception says nothing, o f course, about the liability o f the United States for dam ages 
or other monetary relief, and the fact that the United States may be subject to attorneys fees awards does not 
waive sovereign immunity for dam ages and other kinds o f monetary relief.
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Id. at 794. That conclusion is incorrect in two fundamental respects. First, the 
addition o f federal agencies to section 504 was not to a “clause subjecting others to 
lia b ility '' but rather to a clause that imposed a non-discrimination substantive re
quirement and did not address liability in any way; it was not until section 505 was 
added in 1978 that the Rehabilitation Act addressed remedies. Second, the Su
preme Court has rejected the view that the “broad-brush remedy provision [section 
505] indicate[s] that Congress intended that there be no distinction among section 
504 defendants.” Id. As discussed above, the Supreme Court opined in A tas
cadero State H ospita l v. Scanlon that there are indeed distinctions to be made 
among section 504 defendants, holding that

given their constitutional role, the States are not like any other class 
o f recipients of federal aid. A general authorization for suit in fed
eral court is not the kind of unequivocal statutory language suffi
cient to abrogate the Eleventh Amendment. When Congress 
chooses to subject the States to federal jurisdiction, it must do so 
specifically.

473 U.S. at 246. The United States, of course, also has special constitutional 
status, and the approach taken in A tascadero  requiring an unequivocal specific 
expression of intent to waive sovereign immunity is equally applicable in the con
text of the federal government. Nordic Village, 503 U.S. at 37.

V. EQUAL CREDIT OPPORTUNITY A C T

In contrast to our preceding conclusions, we conclude that the Equal Credit Op
portunity Act (the “Credit Act”), 15 U.S.C. §§ 169]-1691 f, partially waives the 
sovereign immunity of the United States against the imposition of monetary relief, 
by authorizing an award of compensatory damages. Although this conclusion is 
not completely free from doubt because it is possible that the Supreme Court 
would require a more explicit statement of waiver, we reach this conclusion be
cause we can find no reasonable explanation for a provision exempting all govern
ment creditors from liability for punitive damages other than that the provision 
recognizes that government creditors are liable for compensatory damages. There 
is no comparable provision in any o f the other civil rights statutes addressed in this 
memorandum.

A.

The Credit Act prohibits any creditor from discriminating against any applicant 
with respect to any aspect of a credit transaction. Id. § 1691(a). The term 
“creditor” is defined as “any person who regularly extends, renews, or continues 
credit; any person who regularly arranges for the extension, renewal, or continua
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tion of credit; or any assignee of an original creditor who participates in the deci
sion to extend, renew, or continue credit.” Id. § 1691a(e). For purposes of the 
Act, a “person” is “a natural person, a corporation, governm ent or governm ental 
subdivision or agency, trust, estate, partnership, cooperative, or association.” Id. 
§ 1691 a(f) (emphasis added).

Although the Credit Act contains no further indication in its text or legislative 
history as to whether the governmental references in the definition of “person” 
were intended to include federal agencies, the natural understanding of the refer
ences is that the federal government is included, because the language is unre
stricted and there is no language suggesting any different treatment for different 
levels of government. If it were intended that the federal government was to be 
exempt and the statute limited in its coverage to State and local governments, we 
would expect that the text of the statute would make such a distinction —  or at 
least the distinction would be identified in legislative history. Neither the statute 
nor the legislative history contain any such suggestion.

Our conclusion that the federal government is subject to the discrimination pro
visions of the Credit Act may be reinforced by reference to another, previously 
enacted statute that also regulates the extension of credit, the Truth in Lending Act 
(“TILA”), 15 U.S.C. §§ 1601 -1681 u. Both the Credit Act and TILA are part of the 
Consumer Credit Protection Act.28 Statutes addressing the same subject matter — 
that is, statutes “in pari materia” — should be construed together.29

TILA uses the same language as the Credit Act concerning covered government 
organizations. TILA applies to any “creditor,” which is defined as a “person” who 
regularly extends certain types of consumer credit. Id. § 1602(f). “Person” is de
fined as a “natural person” or an “organization.” Id. § 1602(d), and “organization” 
includes a “government or governmental subdivision or agency.” Id. § 1602(c). 
As with the Credit Act, there is no further indication of what levels of government 
are covered. Unlike the Credit Act, however, TILA contains an express assertion 
of sovereign immunity in the enforcement section of the statute, thus indicating a 
clear recognition that the federal government is subject to the substantive provi
sions of TILA:

[N]o civil or criminal penalty provided under this subchapter for 
any violation thereof may be imposed upon the United States or any 
department or agency thereof, or upon any State or political subdi
vision thereof, or any agency of any State of political subdivision.

211 TILA  was enacted in 1968 as title I of the Consum er C redit Protection Act, Pub. L. No 90-321, 82 Stat. 
146, and the C redit Act was added to the C onsum er Credit Protection Act as title VII in 1974, Pub. L. No. 
93-495, tit V, 88 Stat. 1500, 1521.

29 See  2B Norman J Singer, Sutherland S ta tutory Construction  § 51.02, at 121 (5th ed 1992) (“ It is 
assum ed that w henever the legislature enacts a provision it has in mind previous statutes relating to the same 
subject m atter In the absence o f any express repeal or am endm ent, the new  provision is presum ed in accord 
with the legislative policy em bodied in those prior statutes Thus, they all should be construed together '*).
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Id. § 1612(b). It is reasonable to assume that when Congress defined “person” in 
the Credit Act to include a “government, governmental subdivision or agency,” it 
intended those terms to have the same scope as the identical terms used in the pre
viously enacted TILA.30

B.

Of course, as discussed in prior sections of this memorandum, the fact that fed
eral agencies are subject to the substantive requirements of the Credit Act does not 
necessarily mean that there has been a waiver of sovereign immunity against impo
sition o f monetary liability for violation of such requirements. The Credit Act sov
ereign immunity question is not a simple one, because there is no language directly 
addressing the subject of sovereign immunity or directly stating that the United 
States may be subject to an award o f  monetary relief. However, as discussed be
low, we find there has been a waiver because the Act contains a provision that indi
rectly, but in our view unequivocally, indicates that the United States may be 
required to pay compensatory damages.

Section 1691e of the Credit Act provides for a private right of action against 
creditors who violate the discrimination prohibitions of the Act. Under subsection 
(a), all creditors are liable for compensatory damages: “[A]ny creditor who fails to 
comply with any requirement imposed under this subchapter shall be liable to the 
aggrieved applicant for any actual damages sustained by such applicant acting ei
ther in an individual capacity or as a member of a class.” Under subsection (b), all 
creditors except governmental creditors are liable for punitive damages: “ [A]ny 
creditor, other than a government or governmental subdivision or agency . . . shall 
be liable to the aggrieved applicant for punitive damages . . . .” Equitable relief is 
authorized under subsection (c).31 Finally, under subsection (d), costs and attor
neys’ fees may be imposed: “In the case of any successful action under subsection 
(a), (b), or (c) . . . , the costs of the action, together with a reasonable attorney’s 
fee as determined by the court, shall be added to any damages awarded by the 
court

Subsection (b) of section 1691 e provides the key to finding a partial waiver of 
sovereign immunity against monetary relief. Coming immediately after a provision 
(subsection (a)) that states that all creditors are liable for compensatory damages, a 
provision exempting government creditors from liability for punitive damages nec
essarily implies a recognition that government creditors are otherwise liable for 
damages under the Act and remain liable for compensatory damages under the pre
ceding section, which contains no such limitation. “[A] limitation of liability is

,0 See id  § 51 02 , at 122 ( '‘Unless the con tex t indicates otherw ise, words or phrases in a provision that 
were used in a prioi act pertaining to the sam e subject m atter will be construed in the sam e sense ")

11 “ Upon application by an aggrieved applicant, the [court] m ay grant such equitable and declaratory relief 
as is necessary  to enforce the requirements im posed  under this su b ch ap te r.' 1 5 U S C  § 16 9 1 e(c)
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nonsensical unless liability existed in the first place.” Pennsylvania v. Union Gas 
Co., 491 U.S. 1, 13 (1989) (holding that CERCLA abrogated State sovereign im
munity based in part on implication of provisions exempting States from liability 
for certain actions).

Thus, the Credit Act is different from the Fair Housing Act and the Rehabilita
tion Act in the fundamental respect that it contains a provision indicating liability 
for damages that is susceptible to no other plausible interpretation that would not 
impose liability. Whereas we concluded that the attorneys’ fees provisions in the 
Fair Housing Act and the Rehabilitation Act did not satisfy the “unequivocal ex
pression” standard because there was another plausible interpretation that did not 
impose monetary liability, see Nordic Village, 503 U.S. at 37, the interpretation of 
subsections (a) and (b) that subjects government creditors, including the United 
States, to liability for compensatory damages is the only plausible interpretation. 
Accordingly, we conclude that the Credit Act waives sovereign immunity with re
spect to compensatory damages.32

VI. A T T O R N E Y S ’ FEES A N D  CO STS

The analysis for whether attorneys’ fees and costs may be awarded under the 
civil rights statutes whose anti-discrimination provisions apply to federal agencies 
is simpler than the foregoing analysis on whether monetary relief may be awarded. 
There is no need to decide whether the individual civil rights statutes waive sover
eign immunity for attorneys’ fees and costs, because the Equal Access to Justice 
Act (the “EAJA”) expressly waives sovereign immunity. Immunity for costs is 
waived by 28 U.S.C. § 2412(a), and immunity for attorneys’ fees is waived by 28 
U.S.C. §§ 2412(b) and 2412(d). Each of these sections contains language author
izing an award of attorneys’ fees or expenses to “the prevailing party in any civil 
action brought by or against the United States.”

The EAJA also specifically addresses the extent of the United States’ liability 
for attorneys’ fees and costs. There are two separate attorneys’ fees regimes under 
the EAJA. Under 28 U.S.C. § 2412(b), a court may award attorneys’ fees against 
the United States, and if it does, “[t]he United States shall be liable for [attorneys’] 
fees and expenses to the same extent that any other party would be liable under the 
common law or under the terms of any statute which specifically provides for such

12 O ur conclusion with respect lo (he waiver o f sovereign immunity under the Credit Act has im plications 
with respect to claims alleging violations of the Fair Housing Act Although the latter statute does not w aive 
sovereign immunity, conduct violative o f  that statute may also violate the C redit Act The fact that the two 
statutes are, to some extent, coextensive is acknow ledged in the Credit A ct's  provision that ”‘fn]o person 
aggrieved by a violation o f this subchapter and by a violation o f section 3605 o f [the Fair Housing Act] shall 
recover under this subchapter and section 3612 o f  [the Fair Housing Act], if such violation is based on the 
sam e transaction " 15 U S C § 16 9 1e(i) Thus, w here a federal agency is discrim inating in the extension o f 
credit, that conduct may violate both statutes. If it does, the agency would have authority pursuant to the 
Credit A ct's w aiver o f sovereign immunity to provide monetary relief in settlem ent of a claim , even if  the 
claim  cites only the Fair Housing Act, to the extent allowed by the Credit Act
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an award.”33 Because the common law applies the “American Rule,” which pro
vides that each litigant must ordinarily pay his or her own lawyer, Alyeska Pipeline 
Service Co. v. W ilderness Society, 421 U.S. 240, 247 (1975), the extent of liability 
for attorneys’ fees under the individual civil rights statutes should generally be 
governed by the specific fee-shifting language of the statutes, each of which 
authorizes the court to award “a reasonable attorneys’ fee.”34

As an alternative to an award of attorneys’ fees under § 2412(b), the EAJA pro
vides in § 2412(d) for a mandatory award of attorneys’ fees against the United 
States (upon application by the prevailing party), except when the United States’ 
position was substantially justified or when special circumstances would make an 
award o f fees unjust. Under subsection (d), attorneys’ fees are capped at the rate 
of $75 per hour, absent a special judicial finding that special factors justify higher 
fees, § 2412(d)(2)(A), and parties m ay only recover if they have incomes or net 
worths below certain levels, § 2412(d)(2)(B).

The EAJA also provides for the extent of the United States’ liability for costs: 
“A judgm ent for costs when taxed against the United States shall . . .  be limited to 
reimbursing in whole or in part the prevailing party for the costs incurred by such 
party in the litigation.” 28 U.S.C. § 2412(a)(1). Because this provision begins 
with the caveat “[ejxcept as otherwise specifically provided by statute,” it is neces
sary to decide whether the civil rights statutes provide differently with respect to 
costs. The Rehabilitation Act and the Equal Credit Opportunity Act do not contain 
language specifically addressing the liability of the United States for costs. See 29 
U.S.C. § 794a(b); 15 U.S.C. § 1691e(d). Therefore, the EAJA provision applies 
under those two statutes. The Fair Housing Act, however, does contain a specific 
provision that displaces the EAJA provision. It provides that “[t]he United States 
shall be liable for . . . costs to the same extent as a private person.” 42 U.S.C. 
§ 3613(c)(2).

VII. C O N C LU SIO N S

The Supreme Court has established a strict “unequivocal expression” standard 
for determinations on whether a statute waives the sovereign immunity of the 
United States against imposition of monetary relief. One of the civil rights statutes 
that we have been asked to review, Title VI of the Civil Rights Act of 1964, does 
not prohibit discrimination by federal agencies. Anti-discrimination provisions in 
the remaining statutes do apply to federal agencies, but only one of them, the Equal 
Credit Opportunity Act, contains a waiver of sovereign immunity regarding mone
tary relief, and that waiver is limited to compensatory damages. Agencies there

31 Because § 2412(b) begins with the caveat “ [u]nless expressly prohibited by statute,” we have reviewed 
the c ivil rights statutes to determ ine whether they  “expressly prohibit" an award o f a ttorneys’ fees against the 
United Slates. T hey  do not.

14 See  Fair H ousing Act, 42  U.S C § 3613(c)(2), R ehabilitation Act, 29 U S.C. § 794a(b), Equal Credit 
O pportunity  Act, 15 U S C. § 1691 e(d).
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fore have authority to provide compensatory damages to the extent allowed by the 
Credit Act in their voluntary settlement of discrimination claims if the conduct 
complained of violates the Credit Act. In addition, the Equal Access to Justice Act 
authorizes awards of attorneys’ fees and costs against federal agencies.

WALTER DELLINGER 
Assistant A ttorney G eneral 

Office o f  Legal Counsel
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Executive Summary

Purpose The former Chairman of the Senate Committee on Governmental Affairs,
concerned that underrepresentation of equal employment opportunity
(EEO) groups in the federal workforce continued more than 10 years after
legislation to eliminate it was passed, asked GAO to determine: (1) the
representation of women and minorities at the Departments of the
Interior, Agriculture, Navy, and State; (2) these agencies’ compliance with
the Equal Employment Opportunity Commission’s (EEOC) affirmative
employment planning instructions, particularly those that address factors
affecting women and minority underrepresentation; and (3) the extent of
EEOC and Office of Personnel Management (OPM) oversight of agencies’
affirmative employment and recruitment programs.

Background Federal agencies are required by law to (1) implement affirmative
employment program plans to eliminate underrepresentation of women
and minorities where it exists and (2) conduct affirmative recruitment for
underrepresented occupations and pay grades. Affirmative employment
program plans are defined by EEOC to include comprehensive workforce
analysis by occupational categories, grade groupings, and key jobs that
can lead to middle and senior-level positions; identification of barriers to
the employment of women and minorities; and development of action
plans for eliminating the barriers. Affirmative recruitment, according to
regulation, means the total process by which agencies locate, identify, and
assist in the employment of qualified applicants from underrepresented
groups in categories of employment where underrepresentation has been
determined. The law defines underrepresentation to mean a situation in
which the percentage of an EEO group within a category of civil service
employment is less than its equivalent percentage within the nation’s
civilian labor force (CLF).

EEOC and OPM have significant roles in the government’s efforts to
eliminate underrepresentation. EEOC’s role is broader in scope than OPM’s.
EEOC has statutory authority for providing federal agencies instructions on
developing their affirmative employment plans, reviewing and approving
those plans, and evaluating program implementation. EEOC’s Management
Directive (MD) 714 sets forth the instructions which agencies must follow
in order to have their affirmative employment plans approved by EEOC.
One element of those plans has been affirmative recruitment. OPM is
required by law to assist agencies with their affirmative recruitment
programs and evaluate the effectiveness of those programs.
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GAO made various analyses of the four agencies’ workforces, compared the
four agencies’ affirmative employment and recruitment efforts and plans
for the second and current multiyear affirmative employment planning
cycle with relevant instructions, and interviewed OPM and EEOC officials to
discuss their approach to monitoring and evaluating agency programs. In
addition to comparisons to the CLF, GAO compared the numbers of women
and minorities to the numbers of white men in each of the four agencies.
White men were used because they were the predominant group at the
four agencies. The term “relative number” refers to the number of women
and minorities for every 100 white men. For comparisons over time, GAO

used data for fiscal years 1984 and 1992, the most recent for which it had
complete data available. GAO analyzed EEO representation in 49 key
jobs—nonclerical occupations that are or can lead to middle and
senior-level positions. These key jobs were among those that the agencies
had identified in their affirmative employment plans, as EEOC instructions
provide.

In February 1995, both Congress and the administration announced that
federal affirmative action programs should be reexamined because some
may no longer be serving their original purpose. This report is based on
the programs in place up until that time.

Results in Brief The Departments of the Interior, Agriculture, Navy, and State have made
progress in improving women and minority representation in their
workforces. In general, the relative numbers of women and minorities in
each agency increased between 1984 and 1992.1 As of September 1992,
however, certain EEO groups were still underrepresented on an overall
basis and often underrepresented to a greater degree in key jobs when
compared to the CLF. In addition, while the relative numbers of women and
minorities in key jobs increased across all white-collar grades and
management levels, as of 1992 these groups continued to be less well
represented in the higher grades of the agencies’ organizations.

Furthermore, the four agencies’ multiyear affirmative employment
planning program analyses did not completely address each of the eight
required program elements set forth by EEOC in MD-714. For example, none
of the four completely analyzed its recruitment and hiring, promotions, or
separations program elements, all of which are needed to identify the
fundamental causes of underrepresentation.

1Workforce numbers for each EEO group are included in appendixes I and II. The term EEO group as
used in this report refers to women and minority EEO groups unless otherwise indicated.
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Finally, neither OPM nor EEOC provided the oversight necessary to ensure
that agencies’ affirmative employment programs can effectively correct
imbalances in their workforces. For example, OPM did not apply all the
elements set forth in its regulations (5 CFR 720.205) when reviewing agency
affirmative recruitment plans, and until recently, the number of EEOC’s
on-site reviews was limited.

Principal Findings

Progress in Improving
the Representation of
Women and Minorities
Has Been Made

Women and minorities at the four agencies GAO reviewed have made
progress in their relative levels of representation. Relative to white men,
all of the groups of minority men and women GAO looked at, except for
black men at Navy and Hispanic men at State, were better represented
among the agencies’ total workforces in 1992 than they were in 1984. The
number of white women, relative to white men, increased by percentages
ranging from 13 percent to 41 percent across the four agencies. Minority
men and women showed similar increases in number relative to white
men, with percentage increases ranging from 6 percent to 78 percent
across the four agencies.

Despite the gains in relative numbers, women and minorities were
represented in lower relative numbers in the agencies’ key job workforces
and in the State Department’s Foreign Service workforce than in the
agencies’ total workforces. This condition was more pronounced for white
and minority women than for minority men. In addition, women and
minorities were underrepresented in fiscal year 1992 at the four agencies
when compared to the CLF, in both the total and white-collar workforces.
Minority men were underrepresented in the total workforces at
Agriculture and State, minority women in the total workforces at
Agriculture and Navy. White women were underrepresented in the total
and white-collar workforces of all four agencies; minority women were
underrepresented in the total workforces at Agriculture and Navy and also
in Agriculture’s white-collar workforce. Women and minorities were
underrepresented in many of the key jobs that GAO reviewed at each of the
four agencies. The specific EEO groups that were underrepresented when
compared to the CLF varied by agency. For example, Hispanics were
underrepresented in key jobs across all agencies; Asians in key jobs in all
agencies except the Navy.
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The relative numbers of women and minorities in key jobs or in State’s
Foreign Service jobs increased across all grade levels (i.e., 1 through
15) between 1984 and 1992. Women and minorities also made strides in the
Senior Executive Service (SES) ranks and in State’s Foreign Service top
positions over this period. Their percentage of these top positions grew
from almost 9 percent in 1984 to nearly 16 percent in 1992. Nonetheless, as
of 1992, the presence of women and minorities in General Schedule grades
13 through 15 was still relatively low. (There were 14 or fewer white
women, minority men, and minority women at grades 13 through 15 per
100 white men at the same grade levels at Interior, Agriculture, and Navy;
22 or fewer at State). Further, white men still dominated the higher ranks
of the agencies, accounting for 75 percent or more of the agencies’ senior
positions (i.e., SES as well as State Department’s Senior Foreign Service
and Chiefs of Mission).

Generally, women and minorities were hired and promoted into agency
key jobs (or, at State, the Foreign Service jobs) in relative numbers that
exceeded the relative numbers in which they were employed in both 1984
and 1992. However, in all four agencies, various EEO groups separated from
the agencies at rates that exceeded their employment rates in 1992. This
higher rate of separations limited the agencies’ overall progress in
achieving a representative workforce.

Agencies’ EEO/Affirmative
Employment Planning
Program Analyses Did Not
Completely Address All
Elements of EEOC
Directive

GAO used EEOC’s MD-714 as criteria for evaluation of agency multiyear
affirmative employment planning analyses and plans because it was the
governmentwide instruction in effect at the time of GAO’s review. MD-714
states that agencies should use each of eight stated program elements in
conducting their analyses, but need not use all of the program elements in
developing their plans. Each of the four agencies GAO reviewed lacked a
complete affirmative employment planning analysis for four of the eight
program elements (recruitment and hiring, promotions, separations, and
program evaluation). The only program element that all four agencies fully
analyzed was handling of discrimination complaints.

According to EEO and/or personnel officials at the agencies reviewed,
EEOC’s directive was not completely followed due to a number of factors:
(1) the agencies considered EEOC’s affirmative employment program
planning instructions as guidelines rather than requirements; (2) agencies
lacked data on personnel events—recruitment, hires, training, promotions,
and separations—needed to analyze problems and barriers; (3) senior
managers had little involvement in preparing the plans; (4) the agencies
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treated the affirmative employment plans as a “paperwork requirement”
rather than as action plans to be taken seriously; and (5) EEOC approved
multiyear plans when agencies did not follow all instructions.

In addition, agencies face practical difficulties in collecting certain data.
For example, agencies have not had a governmentwide means for
gathering agencywide applicant flow data since OPM’s authorization to use
a specific form expired in December 1983. Applicant flow data—which
identify the gender, race, and ethnic origin of job applicants—are needed
to determine whether recruiting efforts are generating sufficient numbers
of women and minority applicants.

In 1991, GAO recommended that OPM, in coordination with EEOC, examine
options for collecting and analyzing applicant flow data and take prompt
action. As of June 1995, OPM said it was opposed to collecting these data.
The agency stated that collecting applicant flow data is costly, ineffective,
and a reporting burden. OPM believed that agencies should be held
accountable for the compositions of their selections. In contrast, in
July 1995, EEOC said that knowledge about the applicant pool is necessary
to hold agency officials accountable. EEOC also said that collection of
applicant flow data is required by regulation that is binding on both public
and private sector employers.

Although not required by EEOC, three of the four agencies reviewed
established numerical goals in their multiyear affirmative employment
plans as a means of achieving full representation. However, they did not
link the goals to specific underrepresentation problems as EEOC

instructions provide when goals are established.

While agency heads are ultimately responsible for implementing programs
to correct the underrepresentation of women and minorities in the federal
workforce, no formal mechanisms are in place to hold them accountable
for the success of their agencies’ EEO/affirmative employment programs.
The National Performance Review recommended that the President
mandate through Executive Order that each agency head build
EEO/affirmative employment elements into “the agency’s strategic business
plan and include effective measurements for impact and change.”
However, agencies may or may not have formal strategic plans. As of
April 1995, a draft of the Executive Order was still under review.
Moreover, while the Government Performance and Results Act of 1993
requires agencies to develop strategic plans containing organizational
goals and objectives and measurable outputs, these requirements do not
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go into effect until 1997. It is unknown how the current reexamination of
federal affirmative action programs will affect the administration’s plans
for holding agency heads accountable for results in EEO/affirmative
employment programs.

OPM and EEOC Oversight
of Agencies’ Affirmative
Recruitment and
Employment Programs

While OPM reviews agencies’ recruitment program plans, its reviews of the
four agencies’ plans did not include all of the elements covered in its own
regulations. Officials in OPM’s former Office of Affirmative Recruiting (now
the Office of Diversity) acknowledged that OPM does not follow all of the
requirements set forth in applicable regulations (5 CFR 720.205) when
reviewing recruitment program plans. While OPM increased the number of
its on-site program evaluations from 5 per year over fiscal years 1989-1992
to 27 in 1993, these evaluations did not provide agencies with information
on the effectiveness of their affirmative recruitment efforts. OPM officials
stressed that EEOC bears the primary responsibility for oversight of federal
agencies’ affirmative recruitment and employment activities.

As of June 1995, EEOC had completed 50 on-site reviews of agencies’
affirmative employment programs for the multiyear planning cycle that
began in 1988. Thirty-six of these reviews have been completed since
June 1993, when EEOC officials told us they were revising their evaluation
approach to enable them to do more reviews in a given year. EEOC’s on-site
reviews have addressed significant program issues. For example, EEOC’s
report on Navy’s program offered specific recommendations regarding
Navy’s need to address underrepresentation of women and minorities in
SES positions and upper grade levels and evaluate its Merit Promotion
Program for adverse impact on EEO groups. Navy agreed to implement all
of EEOC’s recommendations (see Ch. 4).

Recommendations GAO is making no recommendations in this report.

Agency Comments
and GAO’S Evaluation

GAO requested comments on a draft of this report from the Secretaries of
Agriculture, Interior, Navy, and State; the Director, OPM; and the Chairman,
EEOC. Written comments were received from the Department of Defense,
Interior, OPM, and EEOC. GAO met with State’s EEO Director and with a
personnel management specialist from Agriculture’s Office of Personnel,
in July 1995, to obtain their oral comments. Overall, with the exception
noted below, the agencies concurred with GAO’s observations and analyses,
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and provided some suggestions for improving the clarity and accuracy of
GAO’s analyses, which GAO incorporated where appropriate.

In its comments, EEOC articulated an interpretation of MD-714’s reporting
requirements that was different from the one EEOC officials had provided
GAO during the course of past reviews. EEOC said that its current
interpretation of MD-714 provides agencies leeway in determining which
program elements to report in their plans and that, given this
interpretation, the plans that GAO had characterized in its draft report as
incomplete could instead be viewed as complete. GAO agreed and has
revised the report to reflect EEOC’s most current interpretation. In doing
so, however, GAO also further clarified its point that MD-714 requires
agencies to perform analyses to identify underrepresentation and barriers
to achieving full representation and that these analyses had not been done
or were incomplete at all four of the agencies reviewed.
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Chapter 1 

Introduction

The federal government has been grappling with equal employment
opportunity issues for over 3 decades. A number of laws and executive
orders have been promulgated to end discrimination and promote
affirmative employment within the federal government. The initial focus of
the legislation was on ensuring fair employment practices and
nondiscrimination. The attention to affirmative action as a means of
addressing the historical underrepresentation of women and minorities in
the federal workforce began in the 1960s.

Two major pieces of legislation, the Equal Employment Opportunity Act of
1972 and the Civil Service Reform Act of 1978, provide the statutory basis
for the establishment of affirmative employment and recruitment
programs in the federal government. The Equal Employment Opportunity
Commission (EEOC) has primary responsibility for providing federal
agencies with guidance on their affirmative action programs and for
monitoring and evaluating program implementation. Although affirmative
action programs are currently the subject of some review and debate,
these laws and programs remain in effect and guided the actions of the
agencies we reviewed.

The 1972 and 1978 Acts
Provide a Statutory Basis
for Taking Affirmative
Action

The Equal Employment Opportunity Act of 1972 amended title VII of the
Civil Rights Act of 1964 to cover federal employees. The 1972 Act requires
that all personnel actions affecting federal employees or applicants for
employment be free from discrimination. It also requires federal agencies
to develop and implement affirmative employment program plans to
eliminate the historic underrepresentation of women and minorities in the
federal workforce. The 1972 Act made the then Civil Service Commission
responsible for enforcing those requirements and for approving agencies’
plans. These responsibilities were later shifted to EEOC.

The Civil Service Reform Act (CSRA) of 1978 stated for the first time in law
that a basic federal personnel policy is to create a competent, honest, and
productive federal workforce that is reflective of the nation’s diverse
population. The act also required OPM to implement a minority recruitment
program. Accordingly, OPM set up the Federal Equal Opportunity
Recruitment Program (FEORP), which requires agencies to conduct
affirmative recruitment for occupations and grades in which equal
employment opportunity (EEO) groups are underrepresented. Under the
act, the Office of Personnel Management (OPM) is responsible for assisting
agencies in their affirmative recruitment efforts, overseeing FEORP, and
reporting annually to Congress on FEORP implementation activities.
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CSRA defines underrepresentation as a situation in which the percentage of
an EEO group within a category of civil service employment is less than its
equivalent percentage within the CLF, as determined under the most recent
decennial or mid-decade census or current population survey taken under
title 13 of the United States Code.1 The CLF represents all persons who are
employed or seeking employment.

OPM and EEOC are responsible for providing oversight to executive
agencies’ affirmative recruitment and employment programs, respectively.
OPM and EEOC manage their oversight responsibilities primarily through
reviews of workforce data, agency affirmative recruitment and
employment plans, and accomplishment reports. They also do periodic
on-site program reviews. OPM and EEOC are required to report annually to
the President and Congress on the agencies’ affirmative recruitment and
employment activities.

EEOC’s Affirmative
Employment Program
Planning Process

Executive Order 12067 implemented the President’s Reorganization Plan
No. 1 of 1978, which transferred the equal employment opportunity
functions in the federal government from the Civil Service Commission to
EEOC. The executive order assigned EEOC lead coordinating and oversight
responsibilities for federal equal opportunity programs and activities.
These responsibilities include establishing rules, regulations, orders, and
instructions for developing and implementing affirmative employment
program plans required by law. In addition, under Title VII of the Civil
Rights Act of 1964, as amended, EEOC is required to report to the President
and Congress on the federal affirmative employment program for women
and minorities. Responsibilities for overseeing federal affirmative
recruitment programs remained with OPM.

EEOC established a multiyear planning process, which requires agencies to
prepare 5-year affirmative employment plans and annual updates for
EEOC’s approval. EEOC also requires agencies to report annually on their
accomplishments.

EEOC is responsible for the review and approval of agencies’ plans. As part
of this authority, EEOC issues a Management Directive to provide federal
agencies guidance on the development and submission of their

1The Bureau of Labor Statistics publishes current population data, which are based on monthly
household surveys. However, these surveys do not include enough households to provide a statistically
sound representation of all minority groups. Consequently, the population survey may not report on
minority groups that have small numbers. Taking into account this limitation, we used 1990 census
data in analyzing the agencies’ workforces.
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EEO/affirmative employment plans. Although the Directive does not have
the force of official regulation, it sets forth the procedures which it says
agencies must follow in order to have their plans approved by EEOC.

In 1981, EEOC issued Management Directive (MD) 707, the first set of
instructions for preparing multiyear and annual affirmative employment
plans for minorities and women. These instructions originally covered
fiscal years 1982 through 1986, but were extended to fiscal year 1987.
MD-707 provided that agencies should set numerical goals where
underrepresentation of women and minorities was found. This directive
established the term “severe underrepresentation” to describe situations in
which an EEO group’s representation in an agency is less than 50 percent of
the CLF rate.2

In 1987, EEOC issued MD-714, which provides instructions for the second
and current multiyear affirmative action planning cycle. EEOC’s policy
intent in issuing MD-714 was to create stronger and more effective
affirmative employment programs through a process that provided for

• a systematic analysis of program elements, including workforce analysis
by occupational categories, grade grouping, and key jobs that can lead to
middle and senior-level positions;

• identification and removal of barriers;
• identification of objectives and actions that lead to positive meaningful

results;
• strong agency head commitment;
• management accountability systems for holding senior managers

responsible for achieving agency EEO objectives; and
• reporting mechanisms to monitor changes in the agencies’ workforces and

progress in resolving problems.

As shown in figure 1, MD-714 provided that agencies should (1) analyze
eight program elements, (2) identify barriers to the employment of women
and minorities, and (3) develop action plans for eliminating the barriers.
As in previous EEOC instructions, MD-714 indicated that each agency should
compare the EEO composition of its workforce with that of the CLF and to
include this analysis in its affirmative employment plan. The establishment

2As previously said, CSRA defined the term underrepresentation. EEOC is no longer using the terms
“underrepresentation” and “severe underrepresentation.” We use them in this report because we find
them better defined than EEOC’s substitutes. Beginning in 1988, EEOC used “manifest imbalance” to
refer to situations where an EEO group was substantially below its representation in the CLF. It also
used the term “conspicuous absence” for situations where an EEO group was nearly or totally
nonexistent in the workforce. However, currently EEOC uses no numerical criteria for these terms or
for measuring the extent of underrepresentation.
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of numerical goals is discretionary under this directive. According to EEOC

guidance, the major thrust of MD-714 was to get the agencies to identify
and remove barriers to the employment and advancement of women and
minorities.

Under MD-714, agency heads are responsible for ensuring compliance with
affirmative employment program instructions issued by EEOC, establishing
agencywide goals and objectives, and ensuring that all Senior Executive
Service (SES) members are held accountable for achieving affirmative
employment objectives as required under CSRA.

MD-714 was intended to cover fiscal years 1988 through 1992. It too was
extended until a new directive is issued. In 1994, EEOC drafted a new
directive to replace MD-714. EEOC officials have told us that the draft is
being reviewed by the Commission.
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Figure 1: Management Directive 714 Affirmative Employment Planning Process and Instructions

Agency must make changes to the 5-year
plan and resubmit it to EEOC for approval Agency implements 5-year plan

Analysis of Affirmative
Employment Program Elements

Organization and resources
Workforce analysis
Discrimination complaints
Recruitment and hiring
Employee development
Promotions
Separations
Program evaluation


Problem/Barrier Analysis

Agency reviews and identifies 
policies, practices, and 
procedures that adversely 
affect the employment of
EEO groups. a

Development of Objectives and
Action Plan

Plan should include officials
responsible for action items
and target completion dates.

Submits annual accomplishment
reports and updates, which include:

Statistical analysis
Workforce and noteworthy
activities/initiatives


Agency prepares 5-year affirmative
employment plan and submits it to
EEOC for approval

Is
5-year

plan approved?

Key parts of the planning process.

a
Management Directive 714 states that agencies should form a management team composed of key
management officials, heads of pertinent offices, and personnel staff to identify barriers.

No Yes

Source: EEOC’s Management Directive 714.
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Objectives, Scope,
and Methodology

This report is one in a series that we have prepared on the federal
affirmative employment program for the former Chairman of the Senate
Committee on Governmental Affairs. In May and October 1991, we
reported on the federal affirmative employment planning guidance and the
representation of women and minorities in the federal workforce.3 In
March 1993 and July 1994, respectively, we reported on the progress of EEO

groups in the key job workforces of large and small federal agencies.4

As agreed with the Committee, the objectives of this study were to

• determine the representation of women and minorities at the Departments
of the Interior, Agriculture, Navy, and State and changes in the
representation levels of these groups, particularly at the upper grade levels
and in occupations that lead to those grades;

• evaluate whether the agencies’ affirmative employment program plans
complied with EEOC’s instructions, particularly those that address factors
affecting women and minority underrepresentation; and

• assess the adequacy of EEOC’s and OPM’s oversight of the affirmative
employment and recruitment programs.

As table 1 shows, the four agencies we were asked to review differed in
size, and showed different changes in the numbers of permanent
employees in their workforces between 1984, 1992, and 1994.5

3Federal Affirmative Action: Better Guidance and Agency Analysis of Underrepresentation Needed
(GAO/GGD-91-86, May 10, 1991); Federal Affirmative Action: Better EEOC Guidance and Agency
Analysis of Underrepresentation Needed (GAO/T-GGD-91-32, May 16, 1991); and Federal Affirmative
Employment: Status of Women and Minority Representation in the Federal Workforce
(GAO/T-GGD-92-2, Oct. 23, 1991).

4Affirmative Employment: Assessing Progress of EEO Groups in Key Federal Jobs Can Be Improved
(GAO/GGD-93-65, Mar. 8, 1993); Federal Affirmative Employment: Better Guidance Needed for Small
Agencies (GAO/GGD-94-71, July 21, 1994).

5These were the years for which both employment and CLF data were readily available when we did
our analysis. The number of permanent employees included all full-time and part-time permanent
employees. As a result of congressional and administration initiatives, all of these agencies had smaller
workforces at the end of fiscal year 1994.
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Table 1: Number of Permanent
Employees at the Departments of the
Interior, Agriculture, Navy, and State in
Fiscal Years 1984, 1992, and 1994

Fiscal year

Agency 1984 1992 1994

Interior 58,635 62,007 60,240

Agriculture 96,175 96,932 91,189

Navy 289,705 282,157 244,872

State 12,395 12,152 12,150

Note: Numbers do not include employees whose race or gender information was missing from
OPM’s CPDF.

Source: OPM’s CPDF.

The four agencies also differed in terms of the percentages of their total
workforces that were in white-collar and in key white-collar jobs. EEOC

defines key jobs as nonclerical occupations with 100 employees or more
that are or can lead to middle and senior-level positions. In fiscal year
1992,

• 88.8 percent of Interior’s permanent employees were in white-collar jobs,
and 33.7 percent in key white-collar jobs.

• 98 percent of Agriculture’s permanent employees were in white-collar
jobs, and 52.8 percent in key white-collar jobs.

• 68.7 percent of Navy’s permanent employees were in white-collar jobs, and
14.8 percent in key white-collar jobs.

• 42.4 percent of State’s permanent employees were in white-collar jobs.
(State’s Foreign Service workforce accounted for 56.7 percent of the
agency’s total permanent employees).

The analyses presented in chapter 2 address the total, white-collar, and
key job workforces at each agency except at the State Department. At
State, we examined the Foreign Service workforce in addition to the total
and white-collar civil service workforces.6

To determine the representation status of women and minorities, we
compared each agency’s workforce profile with the CLF profile to
determine whether the agencies’ workforces were representative of the
race, ethnic, and gender groups in the CLF. MD-714 and its predecessors
instruct that agencies make this comparison for affirmative employment
planning purposes. There are different approaches to determining the

6We did not do analyses by key job for the State Department’s Foreign Service workforce—the focus of
our review— because State did not identify key jobs for this segment of its workforce in its affirmative
employment plans. These plans provide analyses of State’s Foreign Service workforce in terms of
“generalists” and “specialists” without reference to key jobs.
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appropriate CLF for use in this analysis. The directives encourage agencies
to use broad occupational categories—professional, administrative,
technical, clerical, other, and blue collar (PATCOB). However, its
instructions for the last affirmative planning cycle provided as an
alternative the use of occupation specific data. Each approach, as we
discussed in a previous report, has advantages and disadvantages.7 For
example, PATCOB categories can be too general if an occupation being
compared requires particular qualifications and educational levels. A
disadvantage of the occupation specific data is that it may be difficult to
find occupations in the CLF that precisely match the agencies’ occupations.

For this report, we made two different comparisons against the CLF. First,
we analyzed the agencies’ EEO profiles on an overall basis (i.e., all
occupations combined) against the national CLF profile. This provided a
broad overview of the standing of the different EEO groups in the agencies’
total and white-collar workforces. However, this comparison does not take
into account the differences in the agencies’ occupational mixes and the
occupational mix in the CLF. Second, we compared key white-collar
occupations that agencies had identified in their affirmative employment
plans against specific occupations in the national CLF.8 Our analyses
covered 10 different EEO groups—white men and women, black men and
women, Hispanic men and women, Asian men and women, and Native
American men and women.

To assess the degree of representation, we computed representation
indexes for overall employment and for key jobs. These indexes were
computed by dividing the percentage of each EEO group in each of the four
agencies by the corresponding percentage of each EEO group in the CLF and
multiplying the result by 100. The indexes can range from 0 to more than
100, with 100 indicating full representation and numbers less than 100
indicating underrepresentation. To the extent an index is much smaller
than 100, the underrepresentation is correspondingly more severe.

The federal workforce data we used came from OPM’s Central Personnel
Data File (CPDF). Our analyses included full-time and part-time permanent
employees. CPDF data comes from federal departments and agencies that
report to it. We did not verify the accuracy of the CPDF data.

7Federal Affirmative Employment: Status of Women and Minority Representation in the Federal
Workforce (GAO/T-GGD-92-2, Oct. 23, 1991).

8The State Department was excluded from the analyses of key occupations for the reason discussed
earlier.
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Following EEOC’s guidelines, we used the 1990 decennial census CLF data
compiled by the U.S. Census Bureau as the benchmark for calculating 1992
representation levels. The use of decennial census data for CLF

comparisons is a common approach to measuring the representation of
EEO groups in the federal government. However, we recognize that census
data, like all other existing benchmarks, have strengths and weaknesses.
Census-based CLF data are readily available by EEO group to do analyses of
total employment and key jobs (e.g., civil engineers, computer specialists).
However, the data become outdated with time9 and may require
adjustments to compensate for undercounting of minorities. We did not
make adjustments to the census data.

EEOC, working with OPM, created a “crosswalk” that matches federal
occupations with similar occupations in the decennial census CLF. The
crosswalk does not always provide a perfect match between the federal
and census occupations, but it is the closest readily available source for
making comparisons. We used the crosswalked census occupations for
our analysis of agency key jobs.

We analyzed changes in representation levels of different EEO groups at
two points in time—the end of fiscal years 1984 and 1992. Fiscal year 1984
was the most distant year for which we had complete data and 1992 the
most recent data available. To analyze changes in representation over this
period, we used a ratio-based approach.

The ratio-based technique involves comparing ratios of numbers in
differing EEO groups. To determine the change in representation levels
between 1984 and 1992 for particular EEO groups, we divided the number
of employees in the EEO group by the number of white men in each year
and then took ratios of those numbers across the years.10 The term
“relative number” used in this report refers to the number of women and
minorities for every 100 white men. White men were selected as the
benchmark because they dominated the agencies’ workforces in 1984 and
1992, especially at General Schedule (GS) grades 14, 15, and senior
management levels. It seemed reasonable to consider how the numbers of
women and minorities had changed over time relative to them. The
ratio-based technique is especially useful in comparing relative changes in
workforce representation across EEO groups of very different sizes and

9As stated earlier, we did not use current population data because it does not always provide
statistically sound numbers for all minority groups when the numbers are small.

10We introduced this methodology in our March 1993 report.
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when the size and growth rates of the total employee population vary
during the period studied.

We also used this technique to analyze data on hires, separations, and
promotions.11 These personnel events have an effect on the composition of
the workforce, and the distribution of EEO groups across grade levels and
analyses of these events may provide information to further explain
representation trends. For our grade level analysis, we grouped the GS

grades as follows: GS grades 1 through 10, 11 through 12, and 13 through
15. We converted the State Department Foreign Service grades to
GS-equivalent grades using OPM’s guidelines.12 Our definition of senior
management included employees in the SES, State Department’s Senior
Foreign Service, and State Department’s Chief of Mission positions.

To address our second objective—agency compliance with EEOC’s
instructions—we reviewed relevant statutes, regulations, and EEOC

directives. We examined MD-714 and supplemental memorandums issued
by EEOC which contain the affirmative employment planning instructions
applicable to the period covered in our review.

We discussed the affirmative employment planning instructions with
former and current officials from EEOC’s Office of Federal Operations in
Washington, D.C., and EEOC’s Atlanta and Philadelphia District Offices who
are responsible for reviewing and approving agencies’ affirmative
employment plans. (The Atlanta and Philadelphia offices had oversight
responsibilities over components of the Navy that we reviewed.) These
officials described the factors they considered in reviewing and approving
plans and provided us with compliance information for the four agencies
we examined. We obtained examples of approval letters and other relevant
documentation on the approval process. In addition, we independently
reviewed the multiyear affirmative employment plans that the
Departments of the Interior, Agriculture, Navy, and State prepared for
fiscal years 1988 through 1992 and matched their contents against EEOC’s
instructions.

11Appendix II explains what is included in the definitions of hires, separations, and promotions for the
purposes of this report.

12The Foreign Service uses pay plans that identify Foreign Service Officers and Foreign Service
Personnel. We consolidated the data and used OPM guidelines to convert the Foreign Service grades to
GS-equivalent grades as follows: the Foreign Service grade 9 equals GS-5, grade 8 equals GS-6, grade 7
equals GS-7, grade 6 equals GS-8, grade 5 equals GS-9, grade 4 equals GS-11, grade 3 equals GS-12,
grade 2 equals GS-14, and grade 1 equals GS-15.
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To determine whether agencies had analyzed each of the eight program
elements as required by MD-714, we talked to agency officials about the
affirmative employment planning process. We discussed the agencies’
multiyear plans with EEO and personnel specialists who described the
analysis process and how the documents were prepared. We also asked
for and reviewed documentation on the program analyses, comparing the
analysis done to the guidance in MD-714. In addition, we interviewed
agency supervisors, managers, SES members, and unit heads to document
their roles and extent of involvement in affirmative employment planning
and confirm whether certain required tasks were completed in the
analyses.

To assess the adequacy of EEOC’s and OPM’s oversight efforts, we reviewed
13 on-site evaluation reports of federal agencies or components that EEOC

prepared between 1988 and 1992 to determine program coverage at each
site. (EEOC reports included evaluations of the Departments of the Interior
and the Navy.) We met with officials in EEOC’s Office of Federal Operations
to discuss the methodology they used for on-site reviews and their
monitoring of agency program implementation. We reviewed EEOC’s
standard operating procedures for conducting on-site reviews and staff
and budget information on the resources that EEOC has allocated to
affirmative action planning since fiscal year 1988. In addition, we reviewed
EEOC’s fiscal year 1990 Annual Report on the Employment of Women,
Minorities, and People with Disabilities in the Federal Government.

Likewise, we met with officials from OPM’s former Office of Affirmative
Recruitment and Employment (now the Office of Diversity) and OPM’s
Office of Agency Compliance and Evaluation (ACE) (recently merged into
the Office of Merit Systems Oversight and Effectiveness) to discuss
(1) OPM’s responsibilities in monitoring agencies’ affirmative recruitment
programs; (2) the approach OPM uses to carry out its responsibilities,
including the criteria used to evaluate agency FEORP plans; and (3) past and
current activities to monitor and evaluate agency affirmative recruitment
programs. In addition, we reviewed OPM FEORP reports to Congress for
fiscal years 1990 to 1993.

Our audit work was done from February 1992 to March 1995 in
accordance with generally accepted government auditing standards. We
requested comments on a draft of this report from the heads of
Agriculture, EEOC, Interior, OPM, Navy, and State. The Chairman, EEOC; the
Director, OPM; the Secretary of the Department of the Interior; and the
Deputy Assistant Secretary for Defense (Equal Opportunity) provided
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written comments that are discussed in chapters 3 and 4 and reprinted in
appendixes III through VI. State’s Director of EEO and a program specialist
from Agriculture’s Office of Personnel provided oral comments.
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Agencies Have Made Progress in Reducing
the Underrepresentation of Women and
Minorities

Federal agencies have been required, as a result of the Civil Rights Act of
1964, as amended by the Equal Employment Opportunity Act of 1972, to
develop and implement affirmative employment programs to eliminate the
historical underrepresentation of women and minorities in the workforce.
To determine where underrepresentation exists, MD-714 (and its
predecessor) provide that federal agencies compare the percentage of a
particular minority/gender group in an occupation or job category with the
percentage of that same group in the CLF. MD-714 (and its predecessor)
further provide that when the federal employment percentage is less than
the CLF percentage, underrepresentation exists and should be addressed in
the agency’s affirmative employment plan. Our analysis of agency
compliance with requirements for affirmative employment planning is
discussed in chapter 3.

We used two approaches to analyze agency workforce data to determine
the representation of women and minorities in the workforce. The first
approach involved the use of a ratio-based technique to estimate the
relative numbers of women and minorities in the agencies and also the
numbers involved in certain personnel events in each year. The technique,
which involves comparing ratios of numbers in differing occupational
categories, grade levels, or EEO groups, enabled us to perform analyses
that are useful for depicting the direction and magnitude of changes over
time, and they are especially well suited to comparing the relative changes
in workforce representation across groups of very different sizes.

The second approach required comparisons to CLF data, a benchmark
external to the agencies. To determine representation levels, we computed
representation indexes using agency workforce data and national CLF data
from the 1990 census. The indexes indicate the extent to which an EEO

group is represented in a workforce as compared to that group’s
representation in the CLF. The index can range from 0 to 100 plus, with 100
indicating full representation and lower numbers indicating
underrepresentation.

Generally, we found that the Departments of the Interior, Agriculture,
Navy, and State made progress towards improving the EEO composition of
their workforces. The relative numbers of white women and minorities in
the agencies’ workforces increased between 1984 and 1992.1 Moreover, the
relative number of women and minorities in the agencies’ key white-collar
jobs increased across all grade levels between 1984 and 1992. Also, the

1Relative means in relation to white men, the benchmark we used for comparison purposes. White men
were the predominant group in the agencies’ workforces in the years reviewed.
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agencies hired and promoted women and minorities into key white-collar
jobs in relative numbers that generally equalled or exceeded their relative
numbers employed over the period reviewed. However, white and
minority women in all agencies and minority men at Interior in 1992
separated at higher rates than white men. Underrepresentation of women
and minorities—especially in key jobs—remained in these agencies. White
women in all the agencies and minority women at Agriculture were
underrepresented on an overall basis in the total and white-collar
workforces in fiscal year 1992 when compared to the national CLF. Most
EEO groups continued to be underrepresented in key white-collar jobs in
relation to their representation in similar occupations in the CLF.

Appendix I provides more data on the results of our analyses. The
following sections focus on the relative changes in women and minority
representation overall and in the agencies’ key jobs by grade level.

Changes in the
Relative
Representation of
Women and Minorities

In this section, we analyze overall changes in the numbers of women and
minorities relative to the numbers of white men. This approach involves
comparing ratios of employment numbers for differing EEO groups
between 1984 and 1992.

Figures 2.1 through 2.3 show that, in virtually all workforces at each
agency, the numbers of white women and minorities employed increased
relative to the number of white men.2 The increases were generally larger
for white and minority women than for minority men. The relative
numbers in these figures indicate, in each year, the number of white
women, minority men, and minority women there were for every 100 white
men. These relative numbers were calculated by dividing the number of
employees in each protected EEO group by the number of white men, and
multiplying by 100.

Notwithstanding the increases in relative numbers, in both fiscal year 1984
and fiscal year 1992 white women and minorities were represented in
lower relative numbers in the agencies’ key white-collar occupations and
in the Department of State’s Foreign Service workforce than in the
agencies’ total workforces. As seen in figures 2.1 through 2.3, this
condition appears somewhat more pronounced for white and minority
women than for minority men.

2As shown in appendix tables I.1 through I.4 there were some exceptions. For example, black men in
the total workforce at Navy, white women in the white-collar workforce at Navy, and Hispanic men in
the total and white-collar workforces at State showed slight declines in their relative numbers.
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We divided the relative number for the latest fiscal year (1992) by the
relative number for the beginning fiscal year (1984) to express the amount
of change that had occurred. A resulting ratio of 1.0 indicates no change in
percentage or relative number; ratios greater than 1.0 indicate an increase
in percentages or relative numbers, while numbers less than 1.0 indicate a
decrease. Tables 2.1, 2.2, and 2.3 display these results.
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Figure 2.1: Relative Numbers of White Women at the Four Agencies in Fiscal Years 1984 and 1992
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Source: OPM’s CPDF.
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Table 2.1: Ratio of Change for White
Women at the Four Agencies in Fiscal
Years 1984 and 1992

Ratio: 1992 to 1984

Agency Total workforce Key job workforce

Interior 1.26 1.74

Agriculture 1.41 1.92

Navy 1.17 1.52

State 1.13 1.14

Note: A ratio of 1.0 indicates no change in percentage or relative number. Ratios greater than 1.0
indicate an increase in percentages or relative numbers, while numbers less than 1.0 indicate a
decrease.

Source: OPM’s CPDF.
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Figure 2.2: Relative Numbers of Minority Men at the Four Agencies in Fiscal Years 1984 and 1992
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Table 2.2: Ratio of Change for Minority
Men at the Four Agencies in Fiscal
Years 1984 and 1992

Ratio: 1992 to 1984

Agency Total workforce Key job workforce

Interior 1.08 1.14

Agriculture 1.28 1.36

Navy 1.06 1.36

State 1.14 1.27

Note: A ratio of 1.0 indicates no change in percentage or relative number. Ratios greater than 1.0
indicate an increase in percentages or relative numbers, while numbers less than 1.0 indicate a
decrease.

Source: OPM’s CPDF.
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Figure 2.3: Relative Numbers of Minority Women at the Four Agencies in Fiscal Years 1984 and 1992
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Table 2.3: Ratio of Change for Minority
Women at the Four Agencies in Fiscal
Years 1984 and 1992

Ratio: 1992 to 1984

Agency Total workforce Key job workforce

Interior 1.32 1.45

Agriculture 1.75 2.50

Navy 1.56 2.13

State 1.78 1.45

Note: A ratio of 1.0 indicates no change in percentage or relative number. Ratios greater than 1.0
indicate an increase in percentages or relative numbers, while numbers less than 1.0 indicate a
decrease.

Source: OPM’s CPDF.

Changes in the
Relative Standing of
Women and Minorities
in the Agencies’ Key
Jobs, by Grade Level

How much progress have the agencies made in improving the standing of
women and minorities in their key job grade structure between fiscal years
1984 and 1992? The relative number of women and minorities in key
white-collar jobs at Interior, Agriculture, and Navy, and in the State
Department Foreign Service increased across all GS grades (i.e., GS grades
1 through 10, 11 through 12, and 13 through 15) over the period we
reviewed.3 Women and minorities also made strides in the agencies’ SES

ranks and in State’s Foreign Service top positions—Senior Foreign Service
Officers and Chiefs of Mission—between fiscal years 1984 and 1992.
However, as figures 2.4 through 2.7 and tables 2.4 through 2.7 show as of
fiscal year 1992, women and minorities were still less well represented in
the agencies’ middle and senior management levels (grades 13 and above)
than in the lower levels of the agencies’ hierarchies.

Relative Representation at
Grades 15 and Below

The relative numbers of white women and minorities at Interior,
Agriculture, and Navy increased at every grade level.4 Increases in relative
numbers were, at grade 15 and below in these three agencies, generally
larger for white and minority women than for minority men. The only
exception was for grades 1 through 10 at Navy, where the increase in the
relative number of minority men was greater than that for white women.

3For the State Department Foreign Service we used GS-equivalent grades.

4Appendix tables I.5 through I.7 show a decrease in the percentage of specific groups of minority men
in key jobs at some grade levels at these three agencies. Namely, at Interior, there was a decrease in
the percentage of Asian men at grades 1 through 10, and in both their percentage and relative numbers
at grades 13 through 15. There was a decline in the percentage of Native American men at grades 11 to
12 at Interior, and in both their percentage and relative numbers at grades 13 through 15 at Navy. The
percentage of black men at grades 1 through 10 decreased at Interior and Agriculture, though their
relative numbers increased at those lower grades.
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Among State’s Foreign Service employees, only white women increased in
representation at all three grade levels.5 The percentage of minority men
increased at grades 13 through 15 but decreased at grades 11 and 12, while
the percentage of minority women increased at grades 1 through 10 and 13
through 15 but decreased at grades 11 and 12. The percentage of white
men in the Foreign Service workforce decreased at all three grade levels.
The relative numbers of white women and minority men either increased
or, in the case of minority men and women at grades 11 to 12, remained
virtually the same.6

5Following OPM’s definitions, we converted the Foreign Service grades to equivalent GS grades. We
used pay plan codes for Foreign Service Officers and personnel.

6Although the percentage of minority men decreased in State’s Foreign Service workforce at
GS-equivalent grades 1 through 10, table I.8 shows that only Asian men decreased in their number
relative to white men. Black men and women and Native American men all decreased, both in their
percentage and relative numbers, at GS-equivalent grades 11 to 12. None of the specific categories of
minorities, men or women, decreased in their representation at GS-equivalent grades 13 through 15,
and most in fact increased in representation at those upper levels quite substantially.

GAO/GGD-95-211 Equal Employment OpportunityPage 37  



Chapter 2 

Agencies Have Made Progress in Reducing

the Underrepresentation of Women and

Minorities

Figure 2.4: Relative Numbers of White Women and Minority Men and Women in Key Jobs at Interior in Fiscal Years 1984
and 1992, by Grade Level
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Source: OPM’s CPDF.
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Table 2.4: Ratio of Change for White
Women and Minority Men and Women
at Different Grade Levels in Key Jobs
at Interior From Fiscal Year 1984 to
Fiscal Year 1992

Ratio: 1992 to 1984

EEO group Grades 1-10 Grades 11-12 Grades 13-15

White women 1.41 2.22 2.36

Minority men 1.11 1.16 1.22

Minority women 1.20 1.77 2.71

Note: A ratio of 1.0 indicates no change in percentage or relative number. Ratios greater than 1.0
indicate an increase in percentages or relative numbers, while numbers less than 1.0 indicate a
decrease.

Source: OPM’s CPDF.
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Figure 2.5: Relative Numbers of White Women and Minority Men and Women in Key Jobs at Agriculture in Fiscal Years
1984 and 1992, by Grade Level
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Table 2.5: Ratio of Change for White
Women and Minority Men and Women
at Different Grade Levels in Key Jobs
at Agriculture From Fiscal Year 1984 to
Fiscal Year 1992

Ratio: 1992 to 1984

EEO group Grades 1-10 Grades 11-12 Grades 13-15

White women 1.85 3.66 4.65

Minority men 1.34 1.48 1.61

Minority women 2.40 4.45 5.53

Note: A ratio of 1.0 indicates no change in percentage or relative number. Ratios greater than 1.0
indicate an increase in percentages or relative numbers, while numbers less than 1.0 indicate a
decrease.

Source: OPM’s CPDF.
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Figure 2.6: Relative Numbers of White Women and Minority Men and Women in Key Jobs at Navy in Fiscal Years 1984 and
1992, by Grade Level

Grade level

Number per 100 white men
(multiplicative scale)

1-10 11-12 13-15
0.1

1

10

100

.

1984

1992

20.73

3.56

.98

22.81

9.70

4.46

Grade level

.

.

1-10 11-12 13-15

.

1984

199220.81
14.92

7.30

27.27
21.87

10.42

Grade level

.

.

1-10 11-12 13-15

.

1984

1992

5.69

1.01

.13

3.68

1.05

10.40

White women Minority men Minority women

Source: OPM’s CPDF.

GAO/GGD-95-211 Equal Employment OpportunityPage 42  



Chapter 2 

Agencies Have Made Progress in Reducing

the Underrepresentation of Women and

Minorities

Table 2.6: Ratio of Change for White
Women and Minority Men and Women
at Different Grade Levels in Key Jobs
at Navy From Fiscal Year 1984 to
Fiscal Year 1992

Ratio: 1992 to 1984

EEO group Grades 1-10 Grades 11-12 Grades 13-15

White women 1.10 2.72 4.55

Minority men 1.31 1.47 1.43

Minority women 1.83 3.64 8.08

Note: A ratio of 1.0 indicates no change in percentage or relative number. Ratios greater than 1.0
indicate an increase in percentages or relative numbers, while numbers less than 1.0 indicate a
decrease.

Source: OPM’s CPDF.
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Figure 2.7: Relative Numbers of White Women and Minority Men and Women in Foreign Service Jobs at State in Fiscal
Years 1984 and 1992, by Grade Level
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Table 2.7: Ratio of Change for White
Women and Minority Men and Women
at Different Grade Levels in Key Jobs
at State From Fiscal Year 1984 to
Fiscal Year 1992

Ratio: 1992 to 1984

EEO group Grade 1-10 Grades 11-12 Grades 13-15

White women 2.08 1.26 1.86

Minority men 1.35 0.99 1.90

Minority women 3.16 0.98 3.30

Note: A ratio of 1.0 indicates no change in percentage or relative number. Ratios greater than 1.0
indicate an increase in percentages or relative numbers, while numbers less than 1.0 indicate a
decrease.

Source: OPM’s CPDF.

Relative Representation in
Agencies’ SES and Top
Foreign Service Positions

In general, the relative numbers of white women and minorities in the SES

and in the Department of State’s top Foreign Service positions—Senior
Foreign Service Officers and Chiefs of Mission—increased between 1984
and 1992. The exception was minority men in State’s SES and Chiefs of
Mission. (See table 2.8.) The size of the increases varied by agency and
group. White women experienced the greatest gains in the SES level at all
agencies except at Interior, where minority women showed the highest
rate. However, as table 2.8 shows, white men continued to dominate the
higher ranks of the agencies reviewed, accounting for 75 percent or more
of the agencies’ top positions in 1992.

Table 2.8: Distribution of Women and Minorities in SES and Top Foreign Service (FS) Positions at the Four Agencies
Reviewed

Number Percent Relative number

Agency 1984 1992 Change 1984 1992 Change 1984 1992 Change

Interior

White men 219 214 –5 84.23 74.83 0.89

White women 13 25 12 5.00 8.74 1.75 5.94 11.68 1.97

Minority men 26 39 13 10.00 13.64 1.36 11.87 18.22 1.54

Minority women 2 8 6 0.77 2.80 3.64 0.91 3.74 4.11

Total 260 286 26 100.00 100.01

Agriculture

White men 287 299 12 91.99 79.52 0.86

White women 10 47 37 3.21 12.50 3.89 3.48 15.72 4.52

Minority men 12 25 13 3.85 6.65 1.73 4.18 8.36 2.00

Minority women 3 5 2 0.96 1.33 1.39 1.05 1.67 1.59

Total 312 376 64 100.01 100.00

Navy

(continued)
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Number Percent Relative number

Agency 1984 1992 Change 1984 1992 Change 1984 1992 Change

White men 368 392 24 94.12 91.80 0.98

White women 7 16 9 1.79 3.75 2.10 1.90 4.08 2.15

Minority men 16 18 2 4.09 4.22 1.03 4.35 4.59 1.06

Minority women 0 1 1 0.00 0.23 a 0.00 0.26 a

Total 391 427 36 100.00 100.00

State (SES)

White men 82 104 22 82.83 78.79 0.95

White women 10 18 8 10.10 13.64 1.35 12.20 17.31 1.42

Minority men 7 7 0 7.07 5.30 0.75 8.54 6.73 0.79

Minority women 0 3 3 0.00 2.27 a 0.00 2.88 a

Total 99 132 33 100.00 100.00

State (SFS)b

White men 651 585 –66 93.53 87.18 0.93

White women 24 57 33 3.45 8.49 2.46 3.69 9.74 2.64

Minority men 21 24 3 3.02 3.58 1.19 3.23 4.10 1.27

Minority women 0 5 5 0.00 0.75 a 0.00 0.85 a

Total 696 671 –25 100.00 100.00

State (COM)c

White men 91 95 4 90.10 84.82 0.94

White women 4 9 5 3.96 8.04 2.03 4.40 9.47 2.15

Minority men 6 5 –1 5.94 4.46 0.75 6.59 5.26 0.80

Minority women 0 3 3 0.00 2.68 a 0.00 3.16 a

Total 101 112 11 100.00 100.00

Note: There were 136 FS-SESs in 1992, but 4 were missing EEO information. There were 672
FS-SFSs in 1992, but 1 was missing EEO information. There were 115 FS-COMs in 1992, but 3
were missing EEO information.

aThe amount of change (increase or decrease) cannot be computed because there was no one
(0.00) in that EEO group at that grade level in the base year (1984).

bSFS is an abbreviation for Senior Foreign Service.

cCOM is an abbreviation for Chief of Mission.

Source: OPM’s CPDF.

Comparisons of the
Agencies’ and the
Civilian Labor Forces

We compared the EEO profiles of the four agencies’ workforces as of
September 1992 with the EEO profile of the nation’s CLF in 1990 to
determine if the agencies’ workforces were representative of the CLF.
Using an index where less than 100 indicates underrepresentation, we
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found that certain EEO groups were often underrepresented on an overall
basis (all occupations combined) and in key jobs in 1992 when compared
to the CLF. The extent of underrepresentation, as discussed below, varied
by agency and EEO group.

Overall Representation of
Women and Minorities in
Comparison to the CLF

White women in all four agencies, minority men at Agriculture and State,
and minority women at Agriculture and Navy, were underrepresented in
the total workforces of these agencies in 1992 when compared to 1990 CLF

data. In the white-collar workforce, white women were underrepresented
in the four agencies reviewed, while minority women were
underrepresented only at Agriculture. The other groups were fully
represented in both the total and white-collar workforces.7 See table 2.9
and figure 2.7.

Table 2.9: Representation of Women and Minorities in Four Agencies Compared to the CLF (as of September 1992)

Percentage Representation index

Total workforce

EEO group Civilian Interior Agriculture Navy State Interior Agriculture Navy State

White men 42.6 51.1 50.5 52.2 47.6 120 119 123 112

White women 35.3 25.8 31.9 20.8 26.6 73a 90a 59a 75a

Minority men 11.6 12.3 8.6 17.1 9.2 106 74a 147 79a

Minority women 10.4 10.7 8.9 9.9 16.6 103 86a 95a 160

White-collar workforce

EEO group Civilian Interior Agriculture Navy State Interior Agriculture Navy State

White men 37.8 49.4 50.2 47.2 47.7 131 133 125 126

White women 44.0 28.8 32.5 28.7 26.9 65a 74a 65a 61a

Minority men 7.6 9.9 8.3 11.0 8.8 130 109 145 116

Minority women 10.6 11.9 9.1 13.1 16.7 112 86a 124 158
aNumbers under 100 indicate underrepresentation.

Source: Percentages for each of the four agencies are from OPM’s CPDF for fiscal year 1992.
CLF data are from the 1990 census.

7The percentages in the different EEO groups at State in fiscal year 1992 were arrived at by combining
white-collar Civil Service employees and white-collar Foreign Service employees. The EEO
composition of those two groups of employees was, however, quite different. White men constituted
63.7 percent of the white-collar Foreign Service workforce, but only 26.5 percent of the white-collar
Civil Service workforce. White women, minority men, and minority women constituted 24.4 percent,
7.5 percent, and 4.4 percent of the white-collar Foreign Service workforce, respectively, but
30.1 percent, 10.4 percent, and 33 percent of the white-collar Civil Service workforce.
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Figure 2.8: Representation of Women and Minorities in Four Agencies Compared to the CLF as of September 30, 1992
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Source: OPM’s CPDF data and CLF data.
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Representation of Women
and Minorities in the
Agencies’ Key Jobs in
Comparison to Specific
Jobs in the CLF

Our analysis of 49 key white-collar jobs (18 at Agriculture, 17 at Interior,
and 14 at Navy) showed that women and minorities were
underrepresented in many of the key jobs that we reviewed at these three
agencies in relation to their representation in the CLF for those same
occupations.8 Table 2.9 shows that white women, blacks, Hispanics, and
Asian women were the groups most often severely underrepresented at
the agencies reviewed.

8The Department of State was not included in this key job analysis because State’s affirmative action
plan does not provide information on key jobs. State’s workforce analysis only distinguishes among
the foreign service specialists and generalists and civilian employees.
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Table 2.10: Numbers of Key Jobs at Three Agencies in Which Different EEO Groups Were Underrepresented and Severely
Underrepresented

Agriculture Interior Navy

Agency

Number Percent Number Percent Number Percent

Number of key jobs 18 17 14

Number and percent of key jobs
with any underrepresentation

18 100 17 100 14 100

Number and percent of key jobs
with underrepresentation of

White women 13 72 13 76 8 57

Black men 9 50 12 71 8 57

Black women 14 78 14 82 7 50

Hispanic men 13 72 8 47 9 64

Hispanic women 12 67 14 82 9 64

Asian men 13 72 14 82 2 14

Asian women 13 72 13 76 6 43

Native American men 4 22 2 12 6 43

Native American women 6 33 2 12 7 50

Number and percent of key jobs
with any severe underrepresentation

16 89 16 94 11 79

Number and percent of key jobs
with severe underrepresentation of

White women 8 44 9 53 4 29

Black men 6 33 10 59 2 14

Black women 7 39 12 71 3 21

Hispanic men 6 33 3 18 1 7

Hispanic women 11 61 10 59 5 36

Asian men 9 50 10 59 0 0

Asian women 7 39 10 59 2 14

Native American men 3 17 1 6 3 21

Native American women 3 17 1 6 6 43
Note: For this table, we considered a key job to be severely underrepresented if the
representation index was less than 50.

Source: OPM’s CPDF.
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Hires, Separations,
and Promotions in
Fiscal Years 1984 and
1992

Thus far, we have analyzed changes in the percentages and relative
numbers of women and minorities employed in the agencies, as of the end
of fiscal years 1984 and 1992. Also for 1992, we compared agency
workforces with the 1990 CLF. To better understand the agencies’ efforts to
diversify their workforces, it is important to examine the personnel
actions that bring employees into and out of the agencies’ workforces, and
identify their advancement in the workforces at any point during those 2
years. This section focuses on some of these actions: hires, separations,
and promotions. (These terms, as used in this report, are defined and more
data on the results of our analyses are included in app. II.) Overall,
agencies hired and promoted women and minorities at rates that would
increase their share of the agencies’ workforces, but separation rates for
certain EEO groups were high. This higher rate of separations limited the
agencies’ overall progress in achieving a representative workforce.

Hires In general, all four agencies hired women and minorities into their key
white-collar occupations or, at State, the Foreign Service workforce, in
percentages and relative numbers that exceeded the percentages and
relative numbers at which they were employed in fiscal years 1984 and
1992. (See tables II.1 through II.4.) For example, as table II.1 shows,
Interior hired 43 white women for every 100 white men hired in fiscal year
1992 into the key white-collar workforce, when it had 26 white women
employed per 100 white men. It hired 16 minority men for every 100 white
men hired in fiscal year 1992 when there were 14 minority men per 100
white men in the workforce. In other words, white women and minority
men at Interior were hired at rates that would (disregarding separations)
have increased their relative numbers in the workforce.

As tables II.1 through II.4 show, the exceptions in fiscal year 1984 were
minority women at Interior and minority men and women at Agriculture,
who were hired in key white-collar jobs in lower relative numbers than
those at which they were employed. Similarly, in fiscal year 1992, the
relative numbers of women and minorities who were hired in State’s
Foreign Service did not exceed the relative numbers employed.9

9These comments pertain to the general categories of minority men and women. However, appendix
tables II.1 through II.4 show quite a number of specific groups with low entry rates, or low relative
numbers entering, in one or both of the fiscal years for which we have data. In fiscal year 1992, for
example, black, Hispanic, and Asian men all entered key jobs at Interior in lower relative numbers than
those at which they were employed, though these differences were not very large. At State in fiscal
year 1992, black and Hispanic men and women entered in lower relative numbers than those at which
they were employed. At Navy in that same fiscal year, black men and Native American women entered
in lower relative numbers than those at which they were employed.
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Separations As tables II.1 through II.4 also show, the relative numbers at which the
agencies hired women and minorities were generally greater than the
relative numbers at which members of these groups were separated from
the agencies. This was true in fiscal year 1992 for women and minorities at
all four agencies, except for white women at State. In 1984 the exceptions
were minority women at Interior and minority men at Agriculture.
However, tables II.1 through II.4 show that there were many instances in
which the separation rates exceeded the rates at which women and
minorities were employed.

High separation rates for white women were apparent in all agencies
except at State in fiscal year 1984, and in all four agencies in 1992. For
example, 49 white women per 100 white men separated from Agriculture
in fiscal year 1992, when there were 41 white women employed per 100
white men. The separation rates for minority women were high in fiscal
year 1992 at Interior, Agriculture, and Navy.10 Interior was the only agency
in which the relative number of minority men separating from key
white-collar jobs exceeded the relative number employed in fiscal year
1992. These situations signal a pattern that if continued would be
detrimental to continued progress to achieve a representative workforce.

Promotions Promotions do not add or subtract from the workforce population, but can
affect the distribution of different groups across the agencies’ grade
structure. In fact, because considerably larger segments of the workforces
were promoted in a given year than were hired or separated, promotions
have the potential to make a considerably greater impact on the
distribution of women and minorities than do either hires or separations.

Our analysis showed that, in all four agencies, the relative numbers of
white women and minority men and women promoted were greater than
the relative numbers employed in key white-collar or Foreign Service jobs
both in fiscal years 1984 and 1992. The only specific EEO groups with lower
promotion rates than employment rates in fiscal year 1992 were Asian men
at Interior and State and Native American men at Navy and State.

10At Interior in fiscal year 1992, Asian men and women and Native American women were the only
minority groups not separating in higher relative numbers than those at which they were employed. At
Agriculture in that year black women and Native American men and women were separating in higher
relative numbers than those at which they were employed, while at Navy in fiscal year 1992 black and
Asian women, Hispanic men, and Native American men were separating in higher relative numbers. At
State, only black and Native American men were separating in higher relative numbers than those at
which they were employed in 1992.
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Conclusions In general, the four agencies we reviewed increased their employment of
women and minorities between fiscal years 1984 and 1992. Even in those
workforces in which the percentages of white women and minority men
declined, the decreases were usually less than those of white men.
Consequently, in almost all cases, the number of women and minorities
increased relative to the numbers of white men.

In fiscal year 1992, women and minorities (1) were represented in lower
relative numbers in the agencies’ key jobs and in State’s Foreign Service
jobs than in the agencies’ total workforces, (2) were often
underrepresented when compared to the CLF, and (3) remained less well
represented in higher grades than in lower grades.

For the most part, women and minorities in the agencies reviewed
experienced favorable hiring and promotion rates in fiscal years 1984 and
1992, which contributed to the increases in their employment numbers.
That is, agencies hired and promoted women and minorities at rates that
often exceeded their relative numbers employed. However, in three
agencies (all except State), white and minority women were separated in
relative numbers that exceeded the relative numbers at which they were
employed in 1992. This was true also of minority men at Interior. These
conditions limited agencies’ progress in diversifying their workforces.
EEOC instructions provide that agencies should analyze their workforces to
identify representation problems, causes, and actions needed to address
them. The next chapter discusses how well agencies’ affirmative
employment planning efforts followed EEOC instructions.
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The affirmative employment planning program analyses that the
Departments of the Interior, Agriculture, Navy, and State undertook for
fiscal years 1988 through 1992 reporting cycle did not completely address
all eight program elements included in EEOC’s MD-714 planning and
reporting instructions. Several factors contributed to this condition. The
agencies often lacked the data necessary to identify problems. According
to agency EEO officials, senior managers were rarely involved in
affirmative employment planning and saw the preparation of plans as
something someone else (e.g., the EEO Director) was supposed to
accomplish.

Agencies’ Planning
Program Analyses
Efforts Did Not Fully
Comply With EEOC
Directives

Agencies’ affirmative employment planning program analyses efforts did
not adhere to EEOC’s MD-714 directive in several ways. The agencies did not
include the complete program analyses MD-714 instructs them to do to
identify the fundamental causes of underrepresentation. In addition, those
agencies that established numerical goals for improving EEO

representation failed to relate them to specific underrepresentation
problems as EEOC instructions provide.

Compliance With Program
Analysis Instructions

Under MD-714, the first step an agency should take to develop an
affirmative employment multiyear plan is to do a comprehensive program
analysis of eight program elements: workforce composition, recruitment
and hiring, employee development, promotions, separations,
discrimination complaints, organization and resources, and program
evaluation. According to the MD-714, after conducting a program analysis
of the affirmative employment program within the agency, problems and
barriers shall then be identified. According to an EEOC memorandum on
affirmative employment planning, agencies should maintain
documentation to support their identification of barriers and development
of objectives.

None of the agency program analyses we reviewed fully addressed the
eight program elements.1 Interior fully analyzed only one of the eight
program elements; Agriculture, three; State, three; and Navy, two. None of
the four agencies fully addressed four of eight program elements
(recruitment and hiring, promotions, separations, and program
evaluation). Handling discrimination complaints was the only program
element that all four agencies fully analyzed.

1We determined that an agency’s program analysis was in partial compliance with EEOC’s instructions
if (1) the analysis did not contain information addressing the majority of MD-714 program analysis
questions and requirements and (2) the agency officials responsible for the affirmative employment
program plans had no documentation or answers to the questions and requirements listed in MD-714.
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For example, the workforce composition component of Interior’s analyses
did not address EEO representation levels by key jobs as required by
MD-714. In addition, Interior combined all the women and minority groups
in its grade level analysis. A breakdown of grade level data by EEO group is
called for by MD-714. A breakdown by EEO group is particularly important
at Interior because of its high concentration of Native Americans and
underrepresentation of other EEO groups. An official from Interior’s Office
of Equal Opportunity said that analyzing workforce data by key jobs and
grade requires significant manual effort. He added that the department
lacks the computer capability and staff resources to conduct detailed
analyses.

Only one of the four agencies’ analysis addressed all the relevant
information on employee development programs. For example, two key
training questions listed in MD-714 and not addressed in the agencies’
analyses were:

• “Has a survey of current skills and training of the agency’s workforce been
conducted to determine the availability of employees from the EEO Groups,
having skills required to meet agency staffing needs?”

• “Have studies been conducted on time-in-grade to determine the reasons
for any differentials which may exist by minority status and sex?”

EEOC stated that the program analysis questions in MD-714 are considered
as guidance and not specific requirements. However, EEOC’s memorandum
on federal affirmative employment planning dated January 21, 1988,
suggests otherwise. The memorandum states that “The program analysis is
the foundation upon which the agency’s entire plan will be based.
Therefore, each agency should ensure that it performs a comprehensive
assessment of how the agency’s efforts are directed toward the eight
major program elements. The analysis must provide complete rationale for
responses to the questions that follow each element. It is not necessary
that the analysis be limited to just those questions.” The memorandum also
states that agencies should maintain documentation which supports the
agency’s identification of barriers and development of objectives.

However, agency officials from two of the agencies we reviewed also said
that they considered the questions in MD-714 as guidance rather than
requirements that must be met. Agency officials also said that EEOC did not
always ask agencies to provide comprehensive answers to the program
analysis questions when it reviewed their plans.
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Another reason for the incomplete analysis of the program elements is that
agencies did not fully analyze personnel event data (e.g., data on
recruitment, hires, training, promotions, and separations). We discuss this
issue later within this chapter. In prior reports we have recommended that
EEOC expand the agency workforce analysis requirements to include
(1) major occupation workforce data by grade level or grade groupings,
and (2) analysis of hiring, training and development, promotion, and
separation data.2 We believe that these additional analyses are critical to
fully understanding the causes for trends in underrepresentation and
overcoming barriers to achieving a representative workforce. We also
have recommended that EEOC provide agencies with better guidance on
what constitutes a major occupation and additional guidance on what to
analyze. EEOC agreed with these recommendations and has addressed them
in its proposed new management directive.

Incomplete Barrier
Identification

MD-714 provides that agencies should examine their personnel and
management policies, practices, and procedures to determine whether
they limit or act as barriers to the representative employment of women
and minorities. MD-714 instructs agencies to identify barriers in their
multiyear affirmative employment plans and to provide narrative
describing the barriers. While the agency plans we reviewed often
acknowledged that agencies had made some progress in the areas of
recruitment, hiring, and promotion of EEO groups, none included any
explanation of the fundamental causes of underrepresentation where it
existed.

The State Department initiated studies to validate its procedures for
examining and hiring Foreign Service employees partly in response to our
1989 report.3 Our report recommended, among other things, that the
Secretary of State analyze personnel processes to determine (1) whether
the Foreign Service written examination was a valid predictor of success,
(2) why minorities and women were eliminated at a higher rate than white
men by the final review panel process, and (3) why women and minorities
were disparately assigned to certain functional work areas.

2Federal Affirmative Action: Better EEOC Guidance and Agency Analysis of Underrepresentation
Needed (GAO/GGD-91-86, May 1991); Federal Affirmative Employment: Status of Women and Minority
Representation in the Federal Workforce (GAO/T-GGD-92-2, Oct. 23, 1991).

3State Department: Minorities and Women Are Underrepresented in the Foreign Service
(GAO/NSIAD-89-146, Jun. 1989).
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The State Department has taken steps to address these first two
recommendations. State’s multiyear plan acknowledged that the Foreign
Service written exam had adversely affected EEO groups. According to the
Director, Office of Recruitment, Examination, and Employment, the State
Department is validating the requirements of Foreign Service positions
and correlating them with the test used to determine whether revisions are
needed. The Director said that the Uniform Guidelines on Employee
Selection Procedures do not require that the agency automatically discard
or change the exam; they only require that State determine whether the
exam is a valid indicator of job performance.4 According to State officials,
they have implemented, in 1994, a new system for assigning functional
work areas which addresses the allegations of disproportionate
assignment of women and minorities to certain areas.

The affirmative employment plans we reviewed generally acknowledged
that the agencies lacked information on employee skills and training. With
the exception of the State Department, the plans did not say whether or
not procedures were in place to ensure appropriate training opportunities
were available to all employees. For example, the State Department’s
multiyear affirmative employment plan stated that the agency lacked
sufficient managerial and supervisory emphasis on the use of career
training and employee development counseling opportunities. State’s plan
also said that some supervisors do not have enough time to provide
adequate career counseling due to performance of regular duties and
many supervisors and employees were unaware of career ladders and the
training needed to encourage upward movement. State’s plan listed
specific actions to address these barriers, such as establishing mandatory
EEO/supervisory training for supervisory personnel and a mentor program
to provide additional career development information.

Navy’s multiyear affirmative employment plan acknowledged the
underrepresentation of women and minorities in engineering positions and
cited that insufficient numbers are applying, but offered no explanation on
the root causes of this problem. The agencies’ plans that we reviewed
acknowledged the lack of data and analyses to identify barriers to
promotion or entry into senior management positions. Finally, the
agencies’ plans contained little if any discussion of the reasons employees
separated from the agencies and whether institutional policies affected the
retention of women and minorities.

4The Uniform Guidelines were adopted by the Civil Service Commission (now OPM), the Department
of Justice, the Department of Labor, the Department of the Treasury, and EEOC in 1978. The Uniform
Guidelines require federal agencies to analyze whether personnel testing and selection procedures for
hiring, job assignments, promotions, training, and separations adversely affect EEO groups.
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The section labelled “barriers” in the agencies’ plans dealt primarily with
administrative program management issues, such as the need to provide
managers with EEO awareness training and the need for EEO data collection
and evaluation systems. While these are important aspects of the
affirmative employment program, none of the multiyear plans focused on
the root causes of underrepresentation or the specific remedies required
to correct the problem. Agency personnel and EEO specialists at three of
the four agencies we reviewed told us that the affirmative employment
plans were deficient because they were treated as a paperwork
requirement instead of as plans of action to be taken seriously by the
agencies’ managers. Officials at the other agency we reviewed attributed
the multiyear plan’s limitations mainly to data limitations.

While the multiyear plans offered little information on the underlying
causes of underrepresentation, our interviews with senior managers and
EEO and personnel staff at the four agencies disclosed a number of barriers
they said limited representative employment. At the Departments of the
Interior, Agriculture, and Navy, these included:

• senior managers’ apathy to their units’ affirmative employment goals and
objectives;

• selecting officials’ stereotyped thinking (e.g., the beliefs that women do
not want to travel on their jobs or cannot meet the physical work
requirements of traditionally “men only” jobs); and

• absence of penalties for managers and supervisors who fail to maintain an
environment free of discrimination.

EEOC identified similar barriers and negative attitudes towards women and
minorities in its 1990 on-site reviews of Interior’s and Navy’s affirmative
employment programs. For example, EEOC’s report cited an interview with
one senior manager who said that “minorities are not willing to reinvest
their time and money into their careers.” This manager also said that
“whites have the credentials and are more qualified than the minority
applicants.”

Regarding barriers to the entry of women and minorities into the Foreign
Service, the former Director of the Office of Recruitment, Examination,
and Employment at the State Department told us that women and
minorities generally had not considered the Foreign Service as a career
option early in their school training and thus frequently had not pursued
the academic curriculum necessary to successfully complete the Foreign
Service examination. This official said that the State Department was
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trying to address this barrier by providing more information to applicants
on how to prepare for the Foreign Service exam. The State
Department—which until recently had not extensively recruited women
and minorities at the college level—also recognizes the need to increase
recruiting efforts.

Numerical Goals Not
Linked to Specific
Underrepresentation
Problems

While the establishment of numerical goals as an aid for achieving full
representation is discretionary under MD-714, EEOC officials have said that
such goal setting is one of a number of valuable management tools and a
reflection of management’s commitment to overcoming
underrepresentation. Goal setting also provides measurable objectives for
managers when recruiting, hiring, and promoting staff. MD-714 states that
numerical goals, when used, should have a reasonable relation to the
extent of underrepresentation in the agencies’ workforces, the number of
vacancies, and the availability of candidates.

Three of the four agencies we reviewed established numerical goals in
their multiyear affirmative employment plans as a means of improving the
representation of women and minorities in their workforces. The
Department of the Interior did not do so, although some of its agencies,
such as the Fish and Wildlife Service, did establish numerical goals.

The numerical goals that Agriculture and Navy established may have been
misdirected because they were not based on the degree of
underrepresentation of EEO groups in job categories and major
occupations as MD-714 provides. For example, EEOC noted that Agriculture
had set overall goals for women or minorities rather than for the specific
EEO groups that were underrepresented. EEOC also found that Agriculture
set numerical goals in occupational series that had no representation
problems. In contrast, Agriculture established no numerical goals for
certain EEO groups (e.g., Hispanics) that its affirmative employment plan
identified as being severely underrepresented.

Navy identified severe underrepresentation of women and minorities in
science and engineering positions in its 1988 multiyear plan, but did not
establish specific goals for increasing the number of women and
minorities in these occupations until fiscal year 1993. Furthermore, while
Navy’s 1988 multiyear plan established a departmentwide goal of
increasing the employment of Hispanics by 5 percent, it did not outline
specific actions needed to achieve this goal also until fiscal year 1993.
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In its 1990 report of Navy’s program, EEOC stated that it found no evidence
that Navy was aggressively recruiting Hispanics. EEOC also said that Navy’s
goal for increasing Hispanic representation was below the Hispanic
representation in the CLF. Navy’s fiscal year 1992 accomplishment report
and 1993 affirmative employment update indicate that Navy is beginning to
plan activities to recruit and employ Hispanics (e.g., increased
participation of Hispanics in cooperative programs and Junior Fellowship
programs).

The State Department has established numerical hiring goals for EEO

groups in its Foreign Service and Civil Service. However, its multiyear plan
did not include goals for the advancement of women and minorities into
senior-level positions.

Data Deficiencies
Hampered Agencies’
Program and Barrier
Analyses

Adequate, reliable data with which to identify EEO problems and their
causes are clearly essential to building affirmative employment plans. The
agencies we reviewed were unable to adequately analyze the barriers to
the representative employment of women and minorities because for the
most part they lacked the requisite data on recruitment, hiring, training,
job assignments, promotions, and separations.

Recruitment data, or applicant flow data as they are commonly known,
refer to the gender, race, and ethnic origin of job applicants.5 None of the
agencies we reviewed gathered applicant flow data on an agencywide
basis. Applicant flow data are needed to determine whether an agency’s
recruiting efforts are generating sufficient numbers of women and
minority applicants. Hiring data accounts for the number of persons
selected for the positions available.

Agency officials said they lacked the data partly because they are unclear
about EEOC’s requirements for collecting and analyzing personnel event
data. We found that while the Uniform Guidelines require that agencies
maintain data on recruitment, hiring, training and development, job
assignments, promotions, and separations, MD-714 does not require that
these data be collected, analyzed, and reported in the affirmative
employment plans.

Recognizing the importance of recruitment, hiring, promotion, and
separations data, EEOC is revising its affirmative employment planning

5Agencies can request that applicants provide this information on a voluntary basis.
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instructions to require agencies to collect, analyze, and report this
information in the next affirmative employment planning cycle.

Agencies also face practical difficulties in obtaining personnel event data.
For example, EEO and personnel specialists we interviewed generally said
that they lacked the computer capability to gather and analyze agencywide
data on applicant flow, training, employee development, and separations.
Developing the computer capability is an issue of priority that each agency
has to examine itself since it takes time and money.

Collecting applicant flow data has been a problem because agencies must
get approval from appropriate sources for the use of a form designed to
collect such data. As discussed in our October 1991 testimony,6 agencies
no longer have a governmentwide form for gathering applicant flow data
because OPM’s authorization for the use of a form specifically designed for
that purpose expired in December 1983. In 1989, EEOC proposed a directive
that would have required agencies to collect the data, but, at OPM’s request,
did not issue the proposed directive. OPM made the request because at that
time it was considering collecting these data governmentwide as part of its
new effort to automate its hiring process. We recommended in
October 1991 that OPM act in cooperation with EEOC to examine options for
collecting and analyzing applicant flow data and take prompt appropriate
action.

In August 1994, an OPM official from the Office of the Director told us that
OPM was still discussing with EEOC the alternatives for collecting the data.
OPM also told us that it has discussed with EEOC the costs of developing an
applicant flow system and that OPM will not proceed without EEOC’s
support. However, in June 1995, the Director, OPM, stated that the agency
was opposed to collecting applicant flow data because collecting this data
is burdensome, ineffective, and costly. OPM also stated that agencies
should be held accountable for their selections and not be allowed to use
the composition of applicant pools as an excuse to deflect accountability
from deciding officials.

In July 1995, the Chairman, EEOC, disagreed with the Director of OPM’s
views about the need for and collection of applicant flow data. The
Chairman said that collection of applicant flow data is necessary to hold
agency officials accountable. He also said collection of applicant flow data

6Federal Affirmative Employment: Status of Women and Minority Representation in the Federal
Workforce (GAO/T-92-2, Oct. 23, 1991).
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is required by regulation that is binding on both public and private sector
employees.

While EEOC’s draft revised management directive requires agencies to
collect applicant flow data, EEOC still has not developed procedural
guidance for collecting the data. If agencies continue to face difficulties in
getting approval for the use of a form to collect applicant flow data, they
may not be able to comply with EEOC’s proposed directive.

Limited Senior
Management
Involvement in Plan
Development

MD-714 provides that a management team consisting of line management
officials, EEO staff, personnel staff, and heads of other pertinent offices
should meet to review and identify the agency policies, practices, and
procedures that cause underrepresentation problems. However, the
personnel and EEO officials and line managers we talked to said that their
agencies’ affirmative employment multiyear plans and annual updates
were prepared by personnel and/or EEO office staff at the departmental
level with little or no input from line managers and senior officials.7

According to the officials we interviewed, line managers and senior
officials with authority to make personnel decisions regarding
employment, job assignments, training, promotions, and terminations
were rarely involved in the process of identifying barriers and actions to
improve the representation of women and minorities in their agencies. The
agency officials we talked to also said that line managers and senior
officials’ involvement, when it occurred, was limited to providing data or
cursory review of draft plans prepared by the EEO or personnel staff
offices.

Our review of the agencies’ affirmative employment multiyear plans
showed that senior officials and managers were not made responsible for
implementing planned affirmative employment actions. For example,
Interior’s multiyear affirmative employment plan assigned the
responsibility for implementing the action items identified in the plan to
the Offices of Equal Opportunity and/or Personnel. Senior officials, line
managers, and supervisors were given no affirmative action tasks to carry
out.

EEO staff we talked to at Interior, Agriculture, and Navy characterized the
affirmative employment plans as “administrative tasks” or “paper
exercises” done to fulfill EEOC’s requirement that agencies submit a plan.

7EEO and/or personnel staff at the departmental level usually consolidated plans submitted to them by
component agencies. In general, the component plans were also prepared by EEO and/or personnel
staff.
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They said that senior officials and line managers did not actively
participate in preparing the plans. Navy and Interior EEO officials told us
that senior officials and line managers in their agencies did not see
affirmative employment as one of their key responsibilities because they
were not held accountable for planning and carrying out affirmative
action.

Agency Heads’
Accountability for
Achieving a
Representative
Workforce

Agency heads have been required for many years, by law and regulation, to
establish programs to end discrimination and to promote affirmative
employment. Accountability suggests that goals will be established,
performance will be measured and reported, and that this information in
turn will be used to monitor progress towards achieving the agencies’ EEO

objectives. However, at present no formal mechanisms are in place to
evaluate agency heads on the results of their agencies’ EEO/affirmative
employment programs.

The National Performance Review (NPR) recognized a need to hold federal
top managers accountable for EEO/affirmative employment program
outcomes and identified ways to address these needs. Specifically, the NPR

called for charging “all federal agency heads with the responsibility for
ensuring equal opportunity and increasing representation of qualified
women, minorities, and persons with disabilities into all levels and job
categories, including middle and senior management positions.”8 The NPR

recommended, among other things, that the President mandate through an
Executive Order that each agency head build EEO and affirmative
employment elements “into the agency’s strategic business plan and
include effective measurements for impact and change.”9 A draft of the
Executive Order aimed at addressing this recommendation was under
review in August 1995.

Federal agencies may or may not have formal organizational strategic
plans. However, the Government Performance and Results Act (GPRA) of
1993 requires that by September 30, 1997, the head of each agency submit
to the Director, Office of Management and Budget (OMB) and to Congress a
strategic plan containing a statement of goals and objectives, including
outcome-related goals for the agency’s major functions and operations.
The plan should also contain a description of the program evaluations

8From Red Tape to Results: Creating a Government that Works Better and Costs Less. Report of the
National Performance Review, Sept. 7, 1993.

9Accompanying Reports of the National Performance Review, September 1993.
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used in establishing or revising general goals and objectives.10 This
long-term strategic plan provides a framework for integrating human
resources management issues—of which EEO and affirmative employment
are a part—into the agencies’ organizational plans and strategies. It
provides the basis for holding agency heads accountable for human
resource management effectiveness.

It is unknown how the current reexamination of federal affirmative action
programs will affect the administration’s plans for holding agency heads
accountable for results in EEO/affirmative employment programs.

Conclusions The multiyear affirmative employment planning program analyses we
reviewed did not adhere to all of EEOC’s instructions. The planning analysis
did not fully analyze program elements such as recruitment and hiring,
promotions, employee development, and separations.

Agency officials told us they did not collect personnel event data and
analyze it as part of the process of identifying barriers to EEO, in part
because they did not consider this to be a planning requirement. EEOC has
not clearly stated what data and analyses the multiyear plans should
contain and focused agencies’ attention on identifying the causes of
underrepresentation problems. We have made a number of
recommendations to EEOC in past reports for improving the guidance it
provides to agencies. EEOC’s proposed management directive incorporates
many of our past recommendations and, if implemented, would clarify
agency affirmative employment responsibilities.

Finally, the agency EEO officials we talked to said that senior officials and
senior managers had little involvement in formulating their agencies’
multiyear affirmative employment plans and annual updates. Our review of
these plans showed that the plans assigned them no specific affirmative
employment responsibilities. Management participation in multiyear plan
development and execution is a part of the affirmative employment
planning process outlined in MD-714.

10GPRA also requires agencies to prepare annual performance plans beginning with fiscal year 1999
and performance reports on the previous year’s performance beginning March 2000. To this end, the
act requires agencies to establish performance indicators for measuring relevant outputs, services, and
outcomes of each program and to compare the actual program results with the established
performance goals. GPRA requires that at least 10 agencies participate in pilot projects during fiscal
years 1994, 1995, and 1996. As of January 31, 1994, 52 pilot projects for performance plans and
performance reports had been designated in 21 departments and agencies. One of these departments
(Agriculture) submitted a pilot performance plan covering the representation of EEO groups.
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While agency heads are responsible by law for implementing programs to
eliminate the underrepresentation of women and minorities in the
workforce, no formal mechanism is currently in place to hold them
directly accountable for the success of those programs. The strategic plans
required by GPRA provide a framework for integrating human resources
management with agency business plans and strategies. These plans
provide a vehicle for including affirmative goals and objectives in
organizational plans and ultimately holding top managers accountable for
EEO results. However, the strategic plans are not required until 1997. One
way being considered to expedite this process is through the NPR

recommendation that the President mandate through an Executive Order
that each agency head build EEO and affirmative employment elements into
his or her agency’s strategic business plans.

It is unknown how the current reexamination of federal affirmative action
programs will affect the administration’s plans for holding agency heads
accountable for results in EEO/affirmative employment programs.
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OPM and EEOC did not provide sufficient oversight to ensure that agencies’
affirmative recruitment and employment programs were effectively
correcting imbalances in their workforces. We found, for example, that
OPM did not apply all the requirements set forth in regulations when
reviewing FEORP plans. Moreover, while OPM increased the number of its
on-site reviews in fiscal year 1993, these reviews provided only limited
information on the success of agencies’ recruitment efforts. While EEOC’s
on-site reviews addressed substantive issues, these reviews, prior to
June 1993, were limited in number. According to EEOC officials, they
revised their evaluation approach as of June 1993 to increase their
frequency and number.

OPM Review of
Agencies’ FEORP
Plans

5 CFR 720.205 requires that an agency’s FEORP plan include: (1) annual
determinations of underrepresented EEO groups and indexes for measuring
progress in eliminating underrepresentation; (2) listings of occupational
categories suitable for external and internal recruitment; (3) descriptions
of recruitment programs established to increase women and minority
candidates from internal and external sources; (4) descriptions of methods
the agency intends to use to identify and develop women and minority
candidates from each underrepresented group; (5) an indication of how
these methods differ from and expand upon prior agency efforts; (6) the
expected number of job vacancies to be filled in the current year and
future years by grade or job category; (7) identification of knowledge,
skills, and abilities that can be obtained at lower grade levels in the same
or similar occupational series to prepare candidates from
underrepresented EEO groups for higher job progression; (8) descriptions
of planned efforts to identify jobs that can be redesigned to improve
opportunities for women and minorities; and (9) priority listings for
special recruitment activities.

OPM did not use all of these requirements when reviewing agency
affirmative recruitment plans. Officials from OPM’s former Office of
Recruitment and Employment told us OPM considered a plan to be
adequate if it (1) identified recruitment priorities by targeted groups, grade
levels, and occupations; (2) described recruitment methods and sources;
and (3) provided target dates for accomplishing recruitment activities.
According to these officials, this information, along with the agencies’
accomplishment reports and OPM trend data on agencies’ employment
profile, is sufficient for them to evaluate agencies’ FEORP activities.
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We reviewed the yearly FEORP plans prepared by Interior, Agriculture,
Navy, and State for fiscal years 1991 through 1993. These plans generally
lacked information required in CFR 720.205. Specifically, the plans did not
address items 5 through 8 listed above. These requirements were
developed because they would contribute to a strong affirmative
recruitment program.

OPM Has Increased
Its On-Site Review
Activity but Its
Reviews Have Not
Addressed Program
Effectiveness

OPM increased its on-site FEORP program evaluations from an average of 5
on-site reviews per year over fiscal years 1989-1992 to 27 on-site reviews in
fiscal year 1993, reaching its goal of reviewing at least one-third of the
agencies covered by FEORP. According to OPM officials, the on-site reviews
were not designed to set expectations or evaluate an agency’s progress in
terms of recruiting numbers. Rather, their purpose was to provide
agencies with information about OPM activities, answer questions, and
suggest ways of improving the agencies’ affirmative recruitment programs.
OPM officials said that OPM has used a “non-threatening” approach to
administering the FEORP program. OPM officials stressed that EEOC bears the
primary oversight responsibility for affirmative recruitment and
employment and that OPM’s primary role is to provide technical assistance
to help agencies develop innovative programs that will correct imbalances
in their workforces.

In 1990, at the request of the Office of Affirmative Recruiting and
Employment, OPM’s Office of Agency Compliance and Evaluation (ACE)
reviewed the FEORP program. ACE’s review covered agency FEORP activities
at 185 major installations employing about 316,000 civilian employees.1

ACE’s review findings were similar to those included in the on-site reviews
performed by the Office of Affirmative Recruiting and
Employment—namely, that agencies were involved in a variety of efforts
to increase the identification and outreach of women and minorities.
However, ACE’s review also revealed that half of the installations-level
personnel at these agencies were not familiar with their agencies’ FEORP

plans and that installation personnel did not see connections between
FEORP plans and affirmative employment program plans.2

1ACE was responsible for assessing the federal government’s effectiveness in personnel management
and ensuring that agencies were in compliance with personnel laws and regulations. In January 1995, it
was reduced and merged with other oversight activities into the Office of Merit Systems Oversight and
Effectiveness.

2FEORP was one of seven issues that ACE examined in its fiscal year 1990 governmentwide personnel
management reviews. According to ACE officials, prior to fiscal year 1989, ACE conducted very limited
process reviews of agency/installation FEORP programs. Reports for those years would only mention
FEORP if problems were found.
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One of OPM’s functions under FEORP is to help increase the number of
women and minorities in applicant pools, at all grade levels. In principle,
increased representation of women and minorities in applicant pools
should eventually result in more hiring from these groups. However, OPM

evaluations have not specifically examined the extent to which agency
recruitment efforts have indeed increased the number of women and
minorities in their applicant pools. OPM is responsible (under 5 CFR

720.203) for assisting agencies in determining whether applicant pools
used in filling jobs in a category of employment where
underrepresentation exists include sufficient candidates from any
underrepresented groups. As discussed in chapter 3, neither the agencies
nor OPM collect applicant pool data. Without these data, agencies and OPM

cannot measure the effectiveness of affirmative recruitment efforts.

EEOC On-Site
Reviews of Agency
Affirmative
Employment
Programs

According to officials in EEOC’s Office of Federal Operations, EEOC is
responsible for overseeing about 121 federal agencies and more than 900
field installations. EEOC’s standard operating procedures for conducting
on-site reviews, issued in 1990, stated that EEOC would target 23 agencies
for review during the multiyear planning cycle, and the remaining agencies
on a case-by-case basis.3 EEOC had completed 14 of the scheduled 23
on-site reviews between 1988 and June 1993.

EEOC officials from the Office of Federal Sector Programs said EEOC had
revised the scoping approach and, if its budget allowed, would be able to
do more reviews each year. Subsequently, EEOC officials informed us that
as of June 1995, the agency had completed 36 more on-site reviews. The
officials explained that, while considerable staff resources and time were
used in the past to examine a relatively small number of large complex
departments such as Navy and Interior, EEOC’s revised approach focuses
on components of large departments and small agencies. EEOC expects to
reach a 60-day goal for completing an on-site review which, if achieved,
would allow for more reviews in a given year. EEOC officials also said that
with additional experience in conducting on-site reviews, EEOC will more
likely schedule large and complex agencies for review.

The Director of Affirmative Employment, Federal Programs, also said that
his staff spends most of its time reviewing annual updates and

3According to the procedures, EEOC would select agencies for review based on factors such as
workforce changes, underrepresentation of women and minorities, discrimination complaint activity,
status of affirmative employment plans, historical record of noncompliance with EEOC regulations,
agency requests, and/or EEOC’s field personnel suggestions.

GAO/GGD-95-211 Equal Employment OpportunityPage 68  



Chapter 4 

OPM and EEOC Oversight of Agencies’

Affirmative Recruitment and Employment

Program Performance

accomplishment reports and providing written responses to the agencies,
and less time on evaluating the effectiveness of the programs.

EEOC, like other agencies, has faced the challenge of meeting expanded
oversight responsibilities with limited staff resources. At the end of fiscal
year 1993, EEOC had 36 employees monitoring the affirmative employment
programs of 121 agencies and 900 field offices. EEOC officials from the
Office of Federal Sector Programs said that their staffing levels have
remained virtually unchanged since 1988.

EEOC’s on-site reviews have addressed significant program issues. In
addition to analyzing the changes in the employment and advancement of
women and minorities, EEOC examined agency management support and
accountability; program guidance, coordination, and monitoring; and
agency practices. As a result, EEOC’s on-site reports contained numerous
and significant recommendations. For example, EEOC’s report on the
Department of the Interior’s affirmative employment program contained
43 specific recommendations for improvements in almost all aspects of
Interior’s program. EEOC recommended, among other things, that Interior
set specific objectives to address the underrepresentation of EEO groups,
establish time frames for accomplishing objectives, and hold responsible
officials accountable for their implementation.

EEOC’s report on Navy’s program recommended that Navy address the
underrepresentation of women and minorities in its SES and upper grade
levels; evaluate its Merit Promotion Program for adverse impact on
women, minorities, and people with disabilities; establish uniform EEO

performance standards for managers and supervisors, including civilian
affirmative employment and EEO responsibilities in military evaluation
reports; and accelerate the separations analysis needed to address the high
rate at which minorities and women are separated from Navy. Navy agreed
to implement all of EEOC’s recommendations.

EEOC generally followed the criteria it developed for evaluating the
agencies’ programs. The criteria, as stated in MD-714, consists of evaluating
an agency affirmative employment program on the basis of positive
changes in the participation of EEO groups in the work force; successful
hiring and internal movement activity; successful completion of the
affirmative employment action plan; completeness and accuracy of
required information; and effectiveness of the agency’s internal monitoring
and evaluation system.

GAO/GGD-95-211 Equal Employment OpportunityPage 69  



Chapter 4 

OPM and EEOC Oversight of Agencies’

Affirmative Recruitment and Employment

Program Performance

Conclusions Oversight of affirmative recruitment and employment programs helps to
(1) ensure that agencies are taking the necessary steps to eliminate the
underrepresentation of women and minorities as required by law, and
(2) provide these agencies with meaningful feedback and assistance on
how to improve their programs.

We found that in reviewing agencies’ FEORP plans, OPM does not require
agencies to follow all the requirements set forth in regulations. And, while
OPM increased the number of its on-site reviews in fiscal year 1993, its
reviews have not fully addressed the success of agencies’ recruitment
efforts. Determining the effect of the recruitment program will require that
OPM assist agencies in collecting and analyzing recruitment data. In
October 1991, we recommended that OPM act in coordination with EEOC to
examine options for collecting and analyzing applicant flow data and take
prompt appropriate action.

EEOC’s on-site reviews have addressed significant program issues but have
been limited in number. As a result, many agencies were not getting
critical information on how to improve their programs. EEOC has since
increased the number of reviews, adding 36 reviews since June 1993.

Agency Comments
and Our Evaluation

In a letter dated June 14, 1995, the Deputy Assistant Secretary of Defense
(Equal Opportunity) concurred with our findings and conclusions and
provided updated information on the Navy’s affirmative employment
efforts (see app. III). In a letter dated June 5, 1995, the Director of
Interior’s Office of Equal Opportunity said that our analysis was useful and
provided additional updated information (see app. IV). The Director of
OPM, in a letter dated June 20, 1995, said that our report underscores the
findings of the National Performance Review that there is duplication
between the requirements and oversight roles of OPM and EEOC and that
current requirements place too much emphasis on process rather than
results (see app V).

The Department of State’s Director of EEO and a personnel specialist from
the Department of Agriculture’s Office of Personnel provided oral
comments on a draft of this report in July 1995 meetings. Both provided
technical suggestions that we have incorporated, where appropriate.

In a letter dated July 7, 1995, the Chairman, EEOC, disagreed with our
assertions that (1) federal agencies had not followed EEOC’s instructions in
their analyses of affirmative employment programs and had submitted
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incomplete plans, and (2) EEOC had approved the incomplete plans,
thereby indicating that EEOC was not providing the oversight necessary to
ensure that the proper affirmative action program analyses were being
done (see app. VI).

In support of its position, EEOC articulated an interpretation of MD-714’s
reporting requirements that was different from the one we had been
provided by EEOC officials during the course of past reviews. According to
the interpretation EEOC articulated in its comments, MD-714 provides
agencies leeway in determining which program elements to report in their
plans. Under this interpretation, we agree that the plans that our draft
report had characterized as incomplete could instead be viewed as
complete. We have revised the report to reflect this interpretation and to
incorporate additional technical suggestions, as appropriate.

A more important issue than the completeness of the plans is the
underlying analyses upon which the plans are based. In its comments,
EEOC said that the program analysis questions in MD-714 are also
considered as guidance and not specific requirements. However, EEOC’s
January 21, 1988, memorandum to federal agencies on affirmative
employment planning says otherwise. The memorandum states that “The
program analysis is the foundation upon which the agency’s entire plan
will be based. Therefore, each agency should ensure that it performs a
comprehensive assessment of how the agencies’ efforts are directed
toward the eight major program elements. The analysis must provide
complete rationale for responses to the questions that follow each
element. It is not necessary that the analysis be limited to just those
questions.” The memorandum also states that agencies should maintain
documentation which supports the agency’s identification of barriers and
development of objectives.

Thus, while agencies need not report on all eight program elements in
their plans, current MD-714 guidance requires that agencies use those
elements in their analyses and maintain supporting documentation.
Because reports may not include all of the relevant information, it is
important for EEOC to perform on-site reviews which include evaluations of
agencies’ program analyses. We believe that, as discussed in Chapter 4,
EEOC’s increased rate of completed on-site reviews, if continued and done
effectively, should help provide the necessary oversight for agency
affirmative employment programs.
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On the issue of collecting data on job applicants, OPM’s and EEOC’s
comments reflect different points of view. OPM said that it is opposed to
collecting data from job applicants concerning their race and national
origin because it believes that the collection of such data would be costly,
ineffective, and a reporting burden. OPM also said that agencies should be
held accountable for the compositions of their selections. In contrast, EEOC

said that it believes the collection of applicant flow data is necessary to
hold agency officials accountable and is also required by regulation. We
have previously found that agencies frequently believed applicant flow
data was useful and recommended reestablishing collection of that data.
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The tables in this appendix parallel those provided in chapter 2 and
supplement the information provided in that chapter by disaggregating the
minority men and women into specific minority groups (i.e., black men
and women, Hispanic men and women, Asian men and women, and Native
American men and women). The following notes are provided to assist
readers in understanding the tables in this appendix.

In tables I.1 through I.8, percentages were calculated, in both fiscal years
1984 and 1992, by dividing the number of workers in each EEO group by the
total workforce, or in the segment of that workforce being considered, and
multiplying the result by 100. Relative numbers were calculated in both
years by dividing the number of workers in each protected EEO group by
the number of white men, and multiplying the result by 100. The relative
numbers indicate, in each year, how many white women, black men, black
women, etc., there were for every 100 white men. Changes in percentages
and relative numbers were obtained by dividing the percentages and
relative numbers in 1992 by the percentages or relative numbers in 1984. A
ratio of 1.0 indicates no change in percentage or relative number; ratios
greater than 1.0 indicate an increase in percentages or relative numbers,
while numbers less than 1.0 indicate a decrease.

In table I.9, representation indexes were computed by dividing the
percentage in each EEO group in each of the four agencies by the
corresponding percentage in each EEO group in the CLF. Index values that
equal or exceed 100 indicate that the EEO group is fully represented, while
index values less than 100 indicate that the EEO group is underrepresented
in the agency relative to the CLF.
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Tables II.1 through II.4 compare percentages and relative numbers in the
different EEO groups who were hired in the different agencies in fiscal
years 1984 and 1992, who separated from those agencies, and who were
promoted in both years, to the percentages who were employed in those
agencies.1 Percentages and relative numbers were calculated as in
previous tables. Percentages and relative numbers of hires in an agency
that are lower than the corresponding percentages and relative numbers
employed in a given year indicate potentially troublesome entry levels,
from an affirmative employment perspective. The same is true of lower
percentages and relative numbers promoted, and higher percentages and
relative numbers separating from a given agency in a given year.

1The number of hires refers to the number of employees who entered the agencies at any point during
fiscal years 1984 and 1992. As discussed in app. II, the data on hires presented in this report included
both appointments and conversions. The numbers employed refer to the number of employees
on-board in the agencies at the end of fiscal years 1984 and 1992.
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Table I.1: Numbers, Percentages, and Relative Numbers of Specific EEO Groups at the Department of the Interior in Fiscal
Years 1984 and 1992

Number Percent Relative number

Workforce 1984 1992 Change 1984 1992 Change 1984 1992 Change

Total workforce

White men 32,935 31,693 –1,242 56.17 51.11 0.91

White women 13,187 16,005 2,818 22.49 25.81 1.15 40.04 50.50 1.26

Black men 1,879 1,825 –54 3.20 2.94 0.92 5.71 5.76 1.01

Black women 1,618 1,970 352 2.76 3.18 1.15 4.91 6.22 1.27

Hispanic men 1,255 1,540 285 2.14 2.48 1.16 3.81 4.86 1.28

Hispanic women 811 1,191 380 1.38 1.92 1.39 2.46 3.76 1.53

Asian men 465 496 31 0.79 0.80 1.01 1.41 1.57 1.11

Asian women 280 384 104 0.48 0.62 1.29 0.85 1.21 1.42

Native American men 3,740 3,788 48 6.38 6.11 0.96 11.36 11.95 1.05

Native American women 2,465 3,115 650 4.20 5.02 1.20 7.48 9.83 1.31

Total a 58,635 62,007 99.99 99.99

White-collar workforce

White men 26,782 27,182 400 54.76 49.38 0.90

White women 12,474 15,830 3,356 25.50 28.76 1.13 46.58 58.24 1.25

Black men 1,053 1,175 122 2.15 2.13 0.99 3.93 4.32 1.10

Black women 1,489 1,936 447 3.04 3.52 1.16 5.56 7.12 1.28

Hispanic men 935 1,132 197 1.91 2.06 1.08 3.49 4.16 1.19

Hispanic women 781 1,179 398 1.60 2.14 1.34 2.92 4.34 1.49

Asian men 391 455 64 0.80 0.83 1.04 1.46 1.67 1.14

Asian women 263 383 120 0.54 0.70 1.30 0.98 1.41 1.44

Native American men 2,356 2,706 350 4.82 4.92 1.02 8.80 9.96 1.13

Native American women 2,388 3,071 683 4.88 5.58 1.14 8.92 11.30 1.27

Total a 48,912 55,049 100.00 100.02

Blue-collar workforce

White men 5,003 4,507 –496 64.76 64.82 1.00

White women 110 175 65 1.42 2.52 1.77 2.20 3.88 1.76

Black men 776 650 –126 10.04 9.35 0.93 15.51 14.42 0.93

Black women 55 34 –21 0.71 0.49 0.69 1.10 0.75 0.68

Hispanic men 290 407 117 3.75 5.85 1.56 5.80 9.03 1.56

Hispanic women 3 12 9 0.04 0.17 4.25 0.06 0.27 4.50

(continued)
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Number Percent Relative number

Workforce 1984 1992 Change 1984 1992 Change 1984 1992 Change

Asian men 50 41 –9 0.65 0.59 0.91 1.00 0.91 0.91

Asian women 0 1 1 0.00 0.01 b 0.00 0.02 b

Native American men 1,373 1,082 –291 17.77 15.56 0.88 27.44 24.01 0.88

Native American women 66 44 –22 0.85 0.63 0.74 1.32 0.98 0.74

Total 7,726 6,953 99.99 99.99

Key job workforce

White men 13,296 14,285 989 76.09 68.46 0.90

White women 1,965 3,676 1,711 11.25 17.62 1.57 14.78 25.73 1.74

Black men 271 356 85 1.55 1.71 1.10 2.04 2.49 1.22

Black women 129 223 94 0.74 1.07 1.45 0.97 1.56 1.61

Hispanic men 433 556 123 2.48 2.66 1.07 3.26 3.89 1.19

Hispanic women 57 163 106 0.33 0.78 2.36 0.43 1.14 2.65

Asian men 180 204 24 1.03 0.98 0.95 1.35 1.43 1.06

Asian women 50 99 49 0.29 0.47 1.62 0.38 0.69 1.82

Native American men 745 882 137 4.26 4.23 0.99 5.60 6.17 1.10

Native American women 347 422 75 1.99 2.02 1.02 2.61 2.95 1.13

Total a 17,473 20,866 100.01 100.00

Nonkey job workforce

White men 13,486 12,897 –589 42.90 37.73 0.88

White women 10,509 12,154 1,645 33.43 35.56 1.06 77.93 94.24 1.21

Black men 782 819 37 2.49 2.40 0.96 5.80 6.35 1.09

Black women 1,360 1,713 353 4.33 5.01 1.16 10.08 13.28 1.32

Hispanic men 502 576 74 1.60 1.69 1.06 3.72 4.47 1.20

Hispanic women 724 1,016 292 2.30 2.97 1.29 5.37 7.88 1.47

Asian men 211 251 40 0.67 0.73 1.09 1.56 1.95 1.25

Asian women 213 284 71 0.68 0.83 1.22 1.58 2.20 1.39

Native American men 1,611 1,824 213 5.12 5.34 1.04 11.95 14.14 1.18

Native American women 2,041 2,649 608 6.49 7.75 1.19 15.13 20.54 1.36

Total a 31,439 34,183 100.01 100.01

aPercentages may not add to 100 due to rounding.

bThe amount of change (increase or decrease) cannot be computed because there was no one
(0.00) in that EEO group at that grade level in the base year (1984).

Source: OPM’s CPDF.
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Table I.2: Numbers, Percentages, and Relative Numbers of Specific EEO Groups at the Department of Agriculture in Fiscal
Years 1984 and 1992

Number Percent Relative number

Workforce 1984 1992 Change 1984 1992 Change 1984 1992 Change

Total workforce

White men 57,209 48,992 –8,217 59.48 50.54 0.85

White women 25,595 30,958 5,363 26.61 31.94 1.20 44.74 63.19 1.41

Black men 3,641 3,427 –214 3.79 3.54 0.93 6.36 7.00 1.10

Black women 3,948 5,370 1,422 4.11 5.54 1.35 6.90 10.96 1.59

Hispanic men 2,329 2,683 354 2.42 2.77 1.14 4.07 5.48 1.35

Hispanic women 991 1,662 671 1.03 1.71 1.66 1.73 3.39 1.96

Asian men 811 1,066 255 0.84 1.10 1.31 1.42 2.18 1.54

Asian women 404 736 332 0.42 0.76 1.81 0.71 1.50 2.11

Native American men 810 1,148 338 0.84 1.18 1.40 1.42 2.34 1.65

Native American women 437 890 453 0.45 0.92 2.04 0.76 1.82 2.39

Total a 96,175 96,932 99.99 100.00

White-collar workforce

White men 55,017 47,643 –7,374 59.08 50.16 0.85

White women 25,473 30,885 5,412 27.35 32.51 1.19 46.30 64.83 1.40

Black men 3,209 3,168 –41 3.45 3.34 0.97 5.83 6.65 1.14

Black women 3,895 5,340 1,445 4.18 5.62 1.34 7.08 11.21 1.58

Hispanic men 2,171 2,549 378 2.33 2.68 1.15 3.95 5.35 1.35

Hispanic women 988 1,657 669 1.06 1.74 1.64 1.80 3.48 1.93

Asian men 795 1,048 253 0.85 1.10 1.29 1.45 2.20 1.52

Asian women 403 736 333 0.43 0.77 1.79 0.73 1.54 2.11

Native American men 748 1,081 333 0.80 1.14 1.43 1.36 2.27 1.67

Native American women 430 883 453 0.46 0.93 2.02 0.78 1.85 2.37

Total a 93,129 94,990 99.99 99.99

Blue-collar workforce

White men 2,143 1,348 –795 71.89 69.45 0.97

White women 110 73 –37 3.69 3.76 1.02 5.13 5.42 1.06

Black men 431 259 –172 14.46 13.34 0.92 20.11 19.21 0.96

Black women 50 30 –20 1.68 1.55 0.92 2.33 2.23 0.96

Hispanic men 158 134 –24 5.30 6.90 1.30 7.37 9.94 1.35

Hispanic women 3 5 2 0.10 0.26 2.60 0.14 0.37 2.64

(continued)
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Number Percent Relative number

Workforce 1984 1992 Change 1984 1992 Change 1984 1992 Change

Asian men 16 18 2 0.54 0.93 1.72 0.75 1.34 1.79

Asian women 1 0 –1 0.03 0.00 0.00 0.05 0.00 0.00

Native American men 62 67 5 2.08 3.45 1.66 2.89 4.97 1.72

Native American women 7 7 0 0.23 0.36 1.57 0.33 0.52 1.58

Total a 2,981 1,941 100.00 100.00

Key job workforce

White men 37,444 31,020 –6,424 73.43 60.62 0.83

White women 7,968 12,700 4,732 15.62 24.82 1.59 21.28 40.94 1.92

Black men 1,848 1,803 –45 3.62 3.52 0.97 4.94 5.81 1.18

Black women 724 1,347 623 1.42 2.63 1.85 1.93 4.34 2.25

Hispanic men 1,427 1,644 217 2.80 3.21 1.15 3.81 5.30 1.39

Hispanic women 271 613 342 0.53 1.20 2.26 0.72 1.98 2.75

Asian men 529 684 155 1.04 1.34 1.29 1.41 2.21 1.57

Asian women 122 276 154 0.24 0.54 2.25 0.33 0.89 2.70

Native American men 547 771 224 1.07 1.51 1.41 1.46 2.49 1.71

Native American women 116 315 199 0.23 0.62 2.70 0.31 1.02 3.29

Total a 50,996 51,173 100.00 100.01

Nonkey job workforce

White men 17,573 16,623 –950 41.71 37.94 0.91

White women 17,505 18,185 680 41.55 41.50 1.00 99.61 109.40 1.10

Black men 1,361 1,365 4 3.23 3.12 0.97 7.74 8.21 1.06

Black women 3,171 3,993 822 7.53 9.11 1.21 18.04 24.02 1.33

Hispanic men 744 905 161 1.77 2.07 1.17 4.23 5.44 1.29

Hispanic women 717 1,044 327 1.70 2.38 1.40 4.08 6.28 1.54

Asian men 266 364 98 0.63 0.83 1.32 1.51 2.19 1.45

Asian women 281 460 179 0.67 1.05 1.57 1.60 2.77 1.73

Native American men 201 310 109 0.48 0.71 1.48 1.14 1.86 1.63

Native American women 314 568 254 0.75 1.30 1.73 1.79 3.42 1.91

Total a 42,133 43,817 100.02 100.01

aPercentages may not add to 100 due to rounding.

Source: OPM’s CPDF.
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Table I.3: Numbers, Percentages, and Relative Numbers of Specific EEO Groups at the Department of the Navy in Fiscal
Years 1984 and 1992

Number Percent Relative number

Workforce 1984 1992 Change 1984 1992 Change 1984 1992 Change

Total workforce

White men 163,488 147,244 –16,244 56.43 52.19 0.92

White women 55,903 58,732 2,829 19.30 20.82 1.08 34.19 39.89 1.17

Black men 27,010 22,004 –5,006 9.32 7.80 0.84 16.52 14.94 0.90

Black women 13,678 17,599 3,921 4.72 6.24 1.32 8.37 11.95 1.43

Hispanic men 7,380 7,252 –128 2.55 2.57 1.01 4.51 4.93 1.09

Hispanic women 2,047 3,466 1,419 0.71 1.23 1.73 1.25 2.35 1.88

Asian men 15,153 17,739 2,586 5.23 6.29 1.20 9.27 12.05 1.30

Asian women 3,704 6,111 2,407 1.28 2.17 1.70 2.27 4.15 1.83

Native American men 983 1,375 392 0.34 0.49 1.44 0.60 0.93 1.55

Native American women 359 635 276 0.12 0.23 1.92 0.22 0.43 1.95

Total a 289,705 282,157 –7,548 100.00 100.03

White-collar workforce

White men 84,367 91,522 7,155 49.82 47.21 0.95

White women 52,219 55,553 3,334 30.83 28.66 0.93 61.90 60.70 0.98

Black men 7,261 8,506 1,245 4.29 4.39 1.02 8.61 9.29 1.08

Black women 11,582 15,875 4,293 6.84 8.19 1.20 13.73 17.35 1.26

Hispanic men 2,467 3,565 1,098 1.46 1.84 1.26 2.92 3.90 1.34

Hispanic women 1,833 3,249 1,416 1.08 1.68 1.56 2.17 3.55 1.64

Asian men 5,606 8,616 3,010 3.31 4.44 1.34 6.64 9.41 1.42

Asian women 3,307 5,722 2,415 1.95 2.95 1.51 3.92 6.25 1.59

Native American men 391 666 275 0.23 0.34 1.48 0.46 0.73 1.59

Native American women 320 574 254 0.19 0.30 1.58 0.38 0.63 1.66

Total a 169,353 193,848 24,495 100.00 100.00

Blue-collar workforce

White men 78,365 55,719 –22,646 65.78 63.10 0.96

White women 3,646 3,178 –468 3.06 3.60 1.18 4.65 5.70 1.23

Black men 19,496 13,497 –5,999 16.37 15.28 0.93 24.88 24.22 0.97

Black women 2,067 1,724 –343 1.74 1.95 1.12 2.64 3.09 1.17

Hispanic men 4,875 3,686 –1,189 4.09 4.17 1.02 6.22 6.62 1.06

Hispanic women 212 217 5 0.18 0.25 1.39 0.27 0.39 1.44

(continued)
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Number Percent Relative number

Workforce 1984 1992 Change 1984 1992 Change 1984 1992 Change

Asian men 9,453 9,123 –330 7.94 10.33 1.30 12.06 16.37 1.36

Asian women 393 389 –4 0.33 0.44 1.33 0.50 0.70 1.40

Native American men 585 709 124 0.49 0.80 1.63 0.75 1.27 1.69

Native American women 39 61 22 0.03 0.07 2.33 0.05 0.11 2.20

Total a 119,131 88,303 –30,828 100.01 99.99

Key job workforce

White men 28,685 32,103 3,418 82.77 76.64 0.93

White women 1,695 2,894 1,200 4.89 6.91 1.41 5.91 9.02 1.53

Black men 1,026 1,359 333 2.96 3.24 1.09 3.58 4.23 1.18

Black women 236 416 180 0.68 0.99 1.46 0.82 1.30 1.59

Hispanic men 651 1,073 422 1.88 2.56 1.36 2.27 3.34 1.47

Hispanic women 59 145 86 0.17 0.35 2.06 0.21 0.45 2.14

Asian men 2,063 3,257 1,194 5.95 7.78 1.31 7.19 10.15 1.41

Asian women 138 468 330 0.40 1.12 2.80 0.48 1.46 3.04

Native American men 93 151 58 0.27 0.36 1.33 0.32 0.47 1.47

Native American women 10 23 13 0.03 0.05 1.67 0.03 0.07 2.33

Total a 34,656 41,889 7,233 100.00 100.00

Nonkey job workforce

White men 55,682 59,419 3,737 41.34 39.10 0.95

White women 50,524 52,659 2,135 37.51 34.65 0.92 90.74 88.62 0.98

Black men 6,235 7,147 912 4.63 4.70 1.02 11.20 12.03 1.07

Black women 11,346 15,459 4,113 8.42 10.17 1.21 20.38 26.02 1.28

Hispanic men 1,816 2,492 676 1.35 1.64 1.21 3.26 4.19 1.29

Hispanic women 1,774 3,104 1,330 1.32 2.04 1.55 3.19 5.22 1.64

Asian men 3,543 5,359 1,816 2.63 3.53 1.34 6.36 9.02 1.42

Asian women 3,169 5,254 2,085 2.35 3.46 1.47 5.69 8.84 1.55

Native American men 298 515 217 0.22 0.34 1.55 0.54 0.87 1.61

Native American women 310 551 241 0.23 0.36 1.57 0.56 0.93 1.66

Total a 134,697 151,959 17,262 100.00 99.99

aPercentages may not add to 100 due to rounding.

Source: OPM’s CPDF.
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Table I.4: Numbers, Percentages, and Relative Numbers of Specific EEO Groups at the Department of State in Fiscal Years
1984 and 1992

Number Percent Relative number

Workforce 1984 1992 Change 1984 1992 Change 1984 1992 Change

Total workforce

White men 6,673 5,786 –887 53.84 47.61 0.88

White women 3,285 3,233 –52 26.50 26.60 1.00 49.23 55.88 1.14

Black men 669 673 4 5.40 5.54 1.03 10.03 11.63 1.16

Black women 1,088 1,628 540 8.78 13.40 1.53 16.30 28.14 1.73

Hispanic men 324 269 –55 2.61 2.21 0.85 4.86 4.65 0.96

Hispanic women 112 195 83 0.90 1.60 1.78 1.68 3.37 2.01

Asian men 109 148 39 0.88 1.22 1.39 1.63 2.56 1.57

Asian women 99 173 74 0.80 1.42 1.78 1.48 2.99 2.02

Native American men 23 25 2 0.19 0.21 1.11 0.34 0.43 1.26

Native American women 12 22 10 0.10 0.18 1.80 0.18 0.38 2.11

Total a 12,394 12,152 –242 100.00 99.99

White-collar workforce

White men 1,056 1,366 310 26.80 26.50 0.99

White women 1,406 1,553 147 35.68 30.13 0.84 133.14 113.69 0.85

Black men 343 401 58 8.70 7.78 0.89 32.48 29.36 0.90

Black women 927 1,467 540 23.52 28.46 1.21 87.78 107.39 1.22

Hispanic men 76 71 –5 1.93 1.38 0.72 7.20 5.20 0.72

Hispanic women 51 113 62 1.29 2.19 1.70 4.83 8.27 1.71

Asian men 28 61 33 0.71 1.18 1.66 2.65 4.47 1.69

Asian women 46 109 63 1.17 2.11 1.80 4.36 7.98 1.83

Native American men 4 4 0 0.10 0.08 0.80 0.38 0.29 0.76

Native American women 4 9 5 0.10 0.17 1.70 0.38 0.66 1.74

Total a 3,941 5,154 1,213 100.00 99.98

(continued)
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Number Percent Relative number

Workforce 1984 1992 Change 1984 1992 Change 1984 1992 Change

Foreign service workforce

White men 5,568 4,387 –1,181 67.68 63.67 0.94

White women 1,872 1,678 –194 22.75 24.35 1.07 33.62 38.25 1.14

Black men 253 218 –35 3.08 3.16 1.03 4.54 4.97 1.09

Black women 147 149 2 1.79 2.16 1.21 2.64 3.40 1.29

Hispanic men 168 194 26 2.04 2.82 1.38 3.02 4.42 1.46

Hispanic women 59 79 20 0.72 1.15 1.60 1.06 1.80 1.70

Asian men 80 87 7 0.97 1.26 1.30 1.44 1.98 1.38

Asian women 53 64 11 0.64 0.93 1.45 0.95 1.46 1.54

Native American men 19 21 2 0.23 0.30 1.30 0.34 0.48 1.41

Native American women 8 13 5 0.10 0.19 1.90 0.14 0.30 2.14

Total a 8,227 6,890 –1,337 100.00 99.99

aPercentages may not add to 100 due to rounding.

Source: OPM’s CPDF.
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Table I.5: Numbers, Percentages, and Relative Numbers of Specific EEO Groups in Key White-Collar Jobs by Grade Levels
at the Department of the Interior in Fiscal Years 1984 and 1992

Number Percent Relative number

Grade level 1984 1992 Change 1984 1992 Change 1984 1992 Change

Grades 1-10

White men 3958 4166 208 63.46 57.64 0.91

White women 1146 1704 558 18.37 23.58 1.28 28.95 40.90 1.41

Black men 145 166 21 2.32 2.30 0.99 3.66 3.98 1.09

Black women 80 112 32 1.28 1.55 1.21 2.02 2.69 1.33

Hispanic men 233 271 38 3.74 3.75 1.00 5.89 6.51 1.11

Hispanic women 49 106 57 0.79 1.47 1.86 1.24 2.54 2.05

Asian men 56 64 8 0.90 0.89 0.99 1.41 1.54 1.09

Asian women 29 40 11 0.47 0.55 1.17 0.73 0.96 1.32

Native American men 328 388 60 5.26 5.37 1.02 8.29 9.31 1.12

Native American women 213 210 –3 3.42 2.91 0.85 5.38 5.04 0.94

Total a 6,237 7,227 100.01 100.01

Grades 11-12

White men 6016 6470 454 81.14 71.64 0.88

White women 616 1469 853 8.31 16.27 1.96 10.24 22.70 2.22

Black men 80 115 35 1.08 1.27 1.18 1.33 1.78 1.34

Black women 36 78 42 0.49 0.86 1.76 0.60 1.21 2.02

Hispanic men 160 223 63 2.16 2.47 1.14 2.66 3.45 1.30

Hispanic women 8 45 37 0.11 0.50 4.55 0.13 0.70 5.38

Asian men 72 93 21 0.97 1.03 1.06 1.20 1.44 1.20

Asian women 17 49 32 0.23 0.54 2.35 0.28 0.76 2.71

Native American men 295 327 32 3.98 3.62 0.91 4.90 5.05 1.03

Native American women 114 162 48 1.54 1.79 1.16 1.89 2.50 1.32

Total a 7,414 9,031 100.01 99.99

Grades 13-15

White men 3,199 3,554 355 87.21 79.26 0.91

White women 187 491 304 5.10 10.95 2.15 5.85 13.82 2.36

Black men 43 72 29 1.17 1.61 1.38 1.34 2.03 1.51

Black women 12 33 21 0.33 0.74 2.24 0.38 0.93 2.45

Hispanic men 37 59 22 1.01 1.32 1.31 1.16 1.66 1.43

Hispanic women 0 10 10 0.00 0.22 b 0.00 0.28 b

(continued)

GAO/GGD-95-211 Equal Employment OpportunityPage 84  



Appendix I 

Tables Showing Representation Levels and

Progress Made by Specific EEO Groups at

Four Agencies

Number Percent Relative number

Grade level 1984 1992 Change 1984 1992 Change 1984 1992 Change

Asian men 51 46 –5 1.39 1.03 0.74 1.59 1.29 0.81

Asian women 3 10 7 0.08 0.22 2.75 0.09 0.28 3.11

Native American men 117 160 43 3.19 3.57 1.12 3.66 4.50 1.23

Native American women 19 49 30 0.52 1.09 2.10 0.59 1.38 2.34

Total a 3,668 4,484 100.00 100.01

aPercentages may not add to 100 due to rounding.

bThe amount of change (increase or decrease) cannot be computed because there was no one
(0.00) in that EEO group at that grade level in the base year (1984).

Source: OPM’s CPDF.
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Tables Showing Representation Levels and

Progress Made by Specific EEO Groups at

Four Agencies

Table I.6: Numbers, Percentages, and Relative Numbers of Specific EEO Groups in Key White-Collar Jobs by Grade Levels
at the Department of Agriculture in Fiscal Years 1984 and 1992

Number Percent Relative number

Grade level 1984 1992 Change 1984 1992 Change 1984 1992 Change

Grades 1-10

White men 20,828 15,878 –4,950 64.70 50.86 0.79

White women 7,261 10,257 2,996 22.56 32.85 1.46 34.86 64.60 1.85

Black men 1,253 1,077 –176 3.89 3.45 0.89 6.02 6.78 1.13

Black women 644 1,057 413 2.00 3.39 1.70 3.09 6.66 2.16

Hispanic men 1,106 1,153 47 3.44 3.69 1.07 5.31 7.26 1.37

Hispanic women 255 507 252 0.79 1.62 2.05 1.22 3.19 2.61

Asian men 241 292 51 0.75 0.94 1.25 1.16 1.84 1.59

Asian women 93 180 87 0.29 0.58 2.00 0.45 1.13 2.51

Native American men 397 536 139 1.23 1.72 1.40 1.91 3.38 1.77

Native American women 114 283 169 0.35 0.91 2.60 0.55 1.78 3.24

Total a 32,192 31,220 100.00 100.01

Grades 11-12

White men 12,723 11,152 –1,571 87.58 74.71 0.85

White women 601 1,928 1,327 4.14 12.92 3.12 4.72 17.29 3.66

Black men 478 557 79 3.29 3.73 1.13 3.76 4.99 1.33

Black women 71 236 165 0.49 1.58 3.22 0.56 2.12 3.79

Hispanic men 271 393 122 1.87 2.63 1.41 2.13 3.52 1.65

Hispanic women 13 92 79 0.09 0.62 6.89 0.10 0.83 8.30

Asian men 227 290 63 1.56 1.94 1.24 1.78 2.60 1.46

Asian women 24 68 44 0.17 0.46 2.71 0.19 0.61 3.21

Native American men 118 180 62 0.81 1.21 1.49 0.93 1.61 1.73

Native American women 2 31 29 0.01 0.21 21.00 0.02 0.28 14.00

Total a 14,528 14,927 100.01 100.01

Grades 13-15

White men 3,784 3,855 71 90.96 79.26 0.87

White women 105 496 391 2.52 10.20 4.05 2.77 12.87 4.65

Black men 115 167 52 2.76 3.43 1.24 3.04 4.33 1.42

Black women 9 54 45 0.22 1.11 5.05 0.24 1.40 5.83

Hispanic men 46 94 48 1.11 1.93 1.74 1.22 2.44 2.00

Hispanic women 3 14 11 0.07 0.29 4.14 0.08 0.36 4.50

(continued)
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Tables Showing Representation Levels and

Progress Made by Specific EEO Groups at

Four Agencies

Number Percent Relative number

Grade level 1984 1992 Change 1984 1992 Change 1984 1992 Change

Asian men 61 101 40 1.47 2.08 1.42 1.61 2.62 1.63

Asian women 5 27 22 0.12 0.56 4.67 0.13 0.70 5.38

Native American men 32 55 23 0.77 1.13 1.47 0.85 1.43 1.68

Native American women 0 1 1 0.00 0.02 b 0.00 0.03 b

Total a 4,160 4,864 100.00 100.01

aPercentages may not add to 100 due to rounding.

bThe amount of change (increase or decrease) cannot be computed because there was no one
(0.00) in that EEO group at that grade level in the base year (1984).

Source: OPM’s CPDF.
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Tables Showing Representation Levels and

Progress Made by Specific EEO Groups at

Four Agencies

Table I.7: Numbers, Percentages, and Relative Numbers of Specific EEO Groups in Key White-Collar Jobs by Grade Levels
at the Department of the Navy in Fiscal Years 1984 and 1992

Number Percent Relative number

Grade level 1984 1992 Change 1984 1992 Change 1984 1992 Change

Grades 1-10

White men 5,118 2,644 –2,474 67.92 62.31 0.92

White women 1,061 603 –458 14.08 14.21 1.01 20.73 22.81 1.10

Black men 378 237 –141 5.02 5.59 1.11 7.39 8.96 1.21

Black women 163 138 –25 2.16 3.25 1.50 3.18 5.22 1.64

Hispanic men 203 155 –48 2.69 3.65 1.36 3.97 5.86 1.48

Hispanic women 40 39 –1 0.53 0.92 1.74 0.78 1.48 1.90

Asian men 465 305 –160 6.17 7.19 1.17 9.09 11.54 1.27

Asian women 83 91 8 1.10 2.14 1.95 1.62 3.44 2.12

Native American men 19 24 5 0.25 0.57 2.28 0.37 0.91 2.46

Native American women 5 7 2 0.07 0.17 2.43 0.10 0.26 2.60

Total a 7,535 4,243 –3,292 99.99 100.00

Grades 11-12

White men 13,524 17,203 3,679 83.69 73.94 0.88

White women 482 1,668 1,186 2.98 7.17 2.41 3.56 9.70 2.72

Black men 440 818 378 2.72 3.52 1.29 3.25 4.76 1.46

Black women 65 226 161 0.40 0.97 2.43 0.48 1.31 2.73

Hispanic men 338 677 339 2.09 2.91 1.39 2.50 3.94 1.58

Hispanic women 19 85 66 0.12 0.37 3.08 0.14 0.49 3.50

Asian men 1,209 2,186 977 7.48 9.40 1.26 8.94 12.71 1.42

Asian women 47 310 263 0.29 1.33 4.59 0.35 1.80 5.14

Native American men 31 81 50 0.19 0.35 1.84 0.23 0.47 2.04

Native American women 5 12 7 0.03 0.05 1.67 0.04 0.07 1.75

Total a 16,160 23,266 7,106 99.99 100.01

Grades 13-15

White men 7,742 9,799 2,057 92.24 86.26 0.94

White women 76 437 361 0.91 3.85 4.23 0.98 4.46 4.55

Black men 175 254 79 2.09 2.24 1.07 2.26 2.59 1.15

Black women 7 49 42 0.08 0.43 5.38 0.09 0.50 5.56

Hispanic men 72 174 102 0.86 1.53 1.78 0.93 1.78 1.91

Hispanic women 0 16 16 0.00 0.14 b 0.00 0.16 b

(continued)
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Tables Showing Representation Levels and

Progress Made by Specific EEO Groups at

Four Agencies

Number Percent Relative number

Grade level 1984 1992 Change 1984 1992 Change 1984 1992 Change

Asian men 288 567 279 3.43 4.99 1.45 3.72 5.79 1.56

Asian women 3 35 32 0.04 0.31 7.75 0.04 0.36 9.00

Native American men 30 26 –4 0.36 0.23 0.64 0.39 0.27 0.69

Native American women 0 3 3 0.00 0.03 b 0.00 0.03 b

Total a 8,393 11,360 2,967 100.01 100.01

aPercentages may not add to 100 due to rounding.

bThe amount of change (increase or decrease) cannot be computed because there was no one
(0.00) in that EEO group at that grade level in the base year (1984).

Source: OPM’s CPDF.
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Tables Showing Representation Levels and

Progress Made by Specific EEO Groups at

Four Agencies

Table I.8: Numbers, Percentages, and Relative Numbers of Specific EEO Groups in Foreign Service Jobs by Grade Levels
at the Department of State in Fiscal Years 1984 and 1992

Number Percent Relative number

Grade level 1984 1992 Change 1984 1992 Change 1984 1992 Change

Grades 1-10

White men 1,046 291 –755 43.78 26.92 0.61

White women 1,103 638 –465 46.17 59.02 1.28 105.45 219.24 2.08

Black men 55 21 –34 2.30 1.94 0.84 5.26 7.22 1.37

Black women 60 45 –15 2.51 4.16 1.66 5.74 15.46 2.69

Hispanic men 39 17 –22 1.63 1.57 0.96 3.73 5.84 1.57

Hispanic women 26 33 7 1.09 3.05 2.80 2.49 11.34 4.55

Asian men 18 4 –14 0.75 0.37 0.49 1.72 1.37 0.80

Asian women 29 24 –5 1.21 2.22 1.83 2.77 8.25 2.98

Native American men 5 2 –3 0.21 0.19 0.90 0.48 0.69 1.44

Native American women 8 6 –2 0.33 0.56 1.70 0.76 2.06 2.71

Total a 2,389 1,081 –1,308 99.98 100.00

Grades 11-12

White men 1,868 1,720 –148 68.30 65.20 0.95

White women 510 593 83 18.65 22.48 1.21 27.30 34.48 1.26

Black men 117 77 –40 4.28 2.92 0.68 6.26 4.48 0.72

Black women 70 51 –19 2.56 1.93 0.75 3.75 2.97 0.79

Hispanic men 70 85 15 2.56 3.22 1.26 3.75 4.94 1.32

Hispanic women 29 28 –1 1.06 1.06 1.00 1.55 1.63 1.05

Asian men 45 51 6 1.65 1.93 1.17 2.41 2.97 1.23

Asian women 16 20 4 0.59 0.76 1.29 0.86 1.16 1.35

Native American men 10 8 –2 0.37 0.30 0.81 0.54 0.47 0.87

Native American women 0 5 5 0.00 0.19 b 0.00 0.29 b

Total a 2,735 2,638 –97 100.02 99.99

Grades 13-15

White men 1,912 1,696 –216 82.91 71.02 0.86

White women 231 381 150 10.02 15.95 1.59 12.08 22.46 1.86

Black men 70 102 32 3.04 4.27 1.40 3.66 6.01 1.64

Black women 17 46 29 0.74 1.93 2.61 0.89 2.71 3.04

Hispanic men 47 82 35 2.04 3.43 1.68 2.46 4.83 1.96

Hispanic women 4 18 14 0.17 0.75 4.41 0.21 1.06 5.05

(continued)
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Tables Showing Representation Levels and

Progress Made by Specific EEO Groups at

Four Agencies

Number Percent Relative number

Grade level 1984 1992 Change 1984 1992 Change 1984 1992 Change

Asian men 13 31 18 0.56 1.30 2.32 0.68 1.83 2.69

Asian women 8 19 11 0.35 0.80 2.29 0.42 1.12 2.67

Native American men 4 11 7 0.17 0.46 2.71 0.21 0.65 3.10

Native American women 0 2 2 0.00 0.08 b 0.00 0.12 b

Total a 2,306 2,388 82 100.00 99.99

aPercentages may not add to 100 due to rounding.

bThe amount of change (increase or decrease) cannot be computed because there was no one
(0.00) in that EEO group at that grade level in the base year (1984).

Source: OPM’s CPDF.
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Tables Showing Representation Levels and

Progress Made by Specific EEO Groups at

Four Agencies

Table I.9: Percentages of Different EEO Groups in the CLF and the Total and White-Collar Workforces in Four Agencies and
Representation Indexes Derived From Them

Percent Representation index

Total workforce Civilian Interior Agriculture Navy State Interior Agriculture Navy State

EEO group

White men 42.6 51.1 50.5 52.2 47.6 120 119 123 112

White women 35.3 25.8 31.9 20.8 26.6 73 90 59 75

Black men 4.9 2.9 3.5 7.8 5.5 59 71 159 112

Black women 5.4 3.2 5.5 6.2 13.4 59 102 115 248

Hispanic men 4.8 2.5 2.8 2.6 2.2 52 58 54 46

Hispanic women 3.3 1.9 1.7 1.2 1.6 58 52 36 48

Asian men 1.5 0.8 1.1 6.3 1.2 53 73 420 80

Asian women 1.3 0.6 0.8 2.2 1.4 46 62 169 108

Native American men 0.3 6.1 1.2 0.5 0.2 2,033 400 167 67

Native American women 0.3 5.0 0.9 0.2 0.2 1,667 300 67 67

White-collar workforce

EEO group Civilian Interior Agriculture Navy State Interior Agriculture Navy State

White men 37.8 49.4 50.2 47.2 63.7 131 133 125 169

White women 44.0 28.8 32.5 28.7 24.4 65 74 65 55

Black men 3.1 2.1 3.3 4.4 3.2 68 106 142 103

Black women 5.7 3.5 5.6 8.2 2.2 61 98 144 39

Hispanic men 2.7 2.1 2.7 1.8 2.8 78 100 67 104

Hispanic women 3.1 2.1 1.7 1.7 1.2 68 55 55 39

Asian men 1.6 0.8 1.1 4.4 1.3 50 69 275 81

Asian women 1.6 0.7 0.8 3.0 0.9 44 50 188 56

Native American men 0.2 4.9 1.1 0.3 0.3 2,450 550 150 150

Native American women 0.3 5.6 0.9 0.3 0.2 1,867 300 100 67
Source: Percentages for each of the four agencies are from OPM’s CPDF, for fiscal year 1992.
CLF data are from the 1990 census.
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Definitions of Hires, Separations, and
Promotions and Tables Showing the Results
of Our Analyses

OPM’s CPDF uses different codes to identify the various types of personnel
actions that bring employees onto and off of agencies’ employment rolls
and into different grade levels. This appendix contains the definitions of
the personnel actions we used in analyzing the number of hires,
separations, and promotions, as well as tables showing our analysis.

Definitions In this report we combined data on appointments and conversions, which
we refer to as hires. Appointments are personnel actions that bring
individuals onto an agency’s payroll. Our analysis included the following
types of appointments: career, career-conditional, excepted,
reinstatement-career, and reinstatement-career-conditional. A conversion
action changes an employee from one type of appointment to another type
of appointment. We used data on conversions to career and
career-conditional appointments.

Our analysis of separations from employment in the four agencies
included both voluntary and involuntary separations. Voluntary
separations consisted of voluntary retirement, special option retirement,
resignation, termination due to sponsor relocation, and termination due to
military service. Involuntary separations comprised the following
categories: mandatory retirement, retirement due to disability, retirement
in lieu of involuntary action, resignation in lieu of involuntary action,
removal, termination due to disability, expiration of appointment,
involuntary termination, termination, discharge during probation/trial
period, and discharge. Our definition of separation excluded termination
due to transfer from one agency to another and separation due to death.

The promotions data that we analyzed comprised both permanent and
temporary (term) promotions. We included promotions obtained
competitively and noncompetitively.

Results of Our Analyses The following tables show that all four agencies generally hired and
promoted women and minorities in higher relative numbers than those at
which they were employed in 1984 and 1992. However, the separations
rates for some of these groups exceeded the rates at which these groups
were employed in 1992.
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Definitions of Hires, Separations, and

Promotions and Tables Showing the Results

of Our Analyses

Table II.1: Numbers, Percentages, and
Relative Numbers of Specific EEO
Groups Employed, Hired, Separated
From, and Promoted in Key
White-Collar Jobs at the Department of
the Interior in Fiscal Years 1984 and
1992

Employed Hired Separated Promoted

1984

Number

White men 13,296 444 690 1,514

White women 1,965 114 154 459

Black men 271 6 18 39

Black women 129 2 16 16

Hispanic men 433 21 19 86

Hispanic women 57 2 5 15

Asian men 180 5 9 10

Asian women 50 1 3 8

Native American men 745 50 59 90

Native American women 347 6 34 36

Total 17,473 651 1,007 2,273

Percentage

White men 76.09 68.20 68.52 66.61

White women 11.25 17.51 15.29 20.19

Black men 1.55 0.92 1.79 1.72

Black women 0.74 0.31 1.59 0.70

Hispanic men 2.48 3.23 1.89 3.78

Hispanic women 0.33 0.31 0.50 0.66

Asian men 1.03 0.77 0.89 0.44

Asian women 0.29 0.15 0.30 0.35

Native American men 4.26 7.68 5.86 3.96

Native American women 1.99 0.92 3.38 1.58

Total a 100.01 100.00 100.01 99.99

Relative number

White men

White women 14.78 25.68 22.32b 30.32

Black men 2.04 1.35b 2.61b 2.58

Black women 0.97 0.45b 2.32b 1.06

Hispanic men 3.26 4.73 2.75 5.68

Hispanic women 0.43 0.45 0.72b 0.99

Asian men 1.35 1.13b 1.30 0.66b

Asian women 0.38 0.23b 0.43b 0.53

Native American men 5.60 11.26 8.55b 5.94

Native American women 2.61 1.35b 4.93b 2.38b

(continued)
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Employed Hired Separated Promoted

1992

Number

White men 14,285 800 471 2,028

White women 3,676 340 142 839

Black men 356 19 12 67

Black women 223 13 8 46

Hispanic men 556 29 20 116

Hispanic women 163 13 8 47

Asian men 204 11 5 25

Asian women 99 6 2 20

Native American men 882 66 35 157

Native American women 422 33 13 98

Total 20,866 1,330 716 3,443

Percentage

White men 68.46 60.15 65.78 58.90

White women 17.62 25.56 19.83 24.37

Black men 1.71 1.43 1.68 1.95

Black women 1.07 0.98 1.12 1.34

Hispanic men 2.66 2.18 2.79 3.37

Hispanic women 0.78 0.98 1.12 1.37

Asian men 0.98 0.83 0.70 0.73

Asian women 0.47 0.45 0.28 0.58

Native American men 4.23 4.96 4.89 4.56

Native American women 2.02 2.48 1.82 2.85

Total a 100.00 100.00 100.01 100.02

Relative number

White men

White women 25.73 42.50 30.15b 41.37

Black men 2.49 2.38b 2.55b 3.30

Black women 1.56 1.63 1.70b 2.27

Hispanic men 3.89 3.63b 4.25b 5.72

Hispanic women 1.14 1.63 1.70b 2.32

Asian men 1.43 1.38b 1.06 1.23b

Asian women 0.69 0.75 0.42 0.99

Native American men 6.17 8.25 7.43b 7.74

Native American women 2.95 4.13 2.76 4.83

(Table notes on next page)
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aPercentages may not add to 100 due to rounding.

bIndicates that the relative number that entered the workforce at the Department of Interior was
less than the relative number employed or that the relative number that separated from the
workforce at Interior was greater than the relative number employed or that the relative number
promoted in the workforce at Interior was less than the relative number employed.

Source: OPM’s CPDF data.

Table II.2: Numbers, Percentages, and
Relative Numbers of Specific EEO
Groups Employed In, Hired, Separated
From, and Promoted in Key
White-Collar Jobs at the Department of
Agriculture in Fiscal Years 1984 and
1992

Employed Hired Separated Promoted

1984

Number

White men 37,444 1,744 2,135 4,219

White women 7,968 772 610 2,016

Black men 1,848 42 86 222

Black women 724 30 30 185

Hispanic men 1,427 55 67 200

Hispanic women 271 10 9 61

Asian men 529 20 19 80

Asian women 122 10 5 28

Native American men 547 21 41 70

Native American women 116 4 7 27

Total 50,996 2,708 3,009 7,108

Percentage

White men 73.43 64.40 70.95 59.36

White women 15.62 28.51 20.27 28.36

Black men 3.62 1.55 2.86 3.12

Black women 1.42 1.11 1.00 2.60

Hispanic men 2.80 2.03 2.23 2.81

Hispanic women 0.53 0.37 0.30 0.86

Asian men 1.04 0.74 0.63 1.13

Asian women 0.24 0.37 0.17 0.39

Native American men 1.07 0.78 1.36 0.98

Native American women 0.23 0.15 0.23 0.38

Total a 100.00 100.01 100.00 99.99

Relative number

White men

White women 21.28 44.27 28.57b 47.78

Black men 4.94 2.41b 4.03 5.26

Black women 1.93 1.72b 1.41 4.38

Hispanic men 3.81 3.15b 3.14 4.74

(continued)
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Employed Hired Separated Promoted

Hispanic women 0.72 0.57b 0.42 1.45

Asian men 1.41 1.15b 0.89 1.90

Asian women 0.33 0.57 0.23 0.66

Native American men 1.46 1.20b 1.92b 1.66

Native American women 0.31 0.23b 0.33b 0.64

1992

Number

White men 31,020 1,036 1,184 3,346

White women 12,700 756 582 3,020

Black men 1,803 93 54 255

Black women 1,347 80 52 344

Hispanic men 1,644 105 53 213

Hispanic women 613 42 20 157

Asian men 684 42 14 93

Asian women 276 19 9 72

Native American men 771 40 38 120

Native American women 315 27 18 85

Total 51,173 2,240 2,024 7,705

Percentage

White men 60.62 46.25 58.50 43.43

White women 24.82 33.75 28.75 39.20

Black men 3.52 4.15 2.67 3.31

Black women 2.63 3.57 2.57 4.46

Hispanic men 3.21 4.69 2.62 2.76

Hispanic women 1.20 1.88 0.99 2.04

Asian men 1.34 1.88 0.69 1.21

Asian women 0.54 0.85 0.44 0.93

Native American men 1.51 1.79 1.88 1.56

Native American women 0.62 1.21 0.89 1.10

Total a 100.01 100.02 100.00 100.00

Relative number

White men

White women 40.94 72.97 49.16b 90.26

Black men 5.81 8.98 4.56 7.62

Black women 4.34 7.72 4.39b 10.28

Hispanic men 5.30 10.14 4.48 6.37

Hispanic women 1.98 4.05 1.69 4.69

Asian men 2.21 4.05 1.18 2.78

Asian women 0.89 1.83 0.76 2.15

(continued)
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Employed Hired Separated Promoted

1992

Native American men 2.49 3.86 3.21b 3.59

Native American women 1.02 2.61 1.52b 2.54

aPercentages may not add to 100 due to rounding.

bIndicates that the relative number that entered the workforce at the Department of Agriculture
was less than the relative number employed or that the relative number that separated from the
workforce at Agriculture was greater than the relative number employed or that the relative
number promoted in the workforce at Agriculture was less than the relative number employed.

Source: OPM’s CPDF data.
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Table II.3: Numbers, Percentages, and
Relative Numbers of Specific EEO
Groups Employed In, Hired, Separated
From, and Promoted in Key
White-Collar Jobs at the Department of
the Navy in Fiscal Years 1984 and 1992

Employed Hired Separated Promoted

1984

Number

White men 28,685 2,384 1,790 5,503

White women 1,695 308 139 807

Black men 1,026 113 68 278

Black women 236 34 13 94

Hispanic men 651 85 45 191

Hispanic women 59 8 7 24

Asian men 2,063 252 117 472

Asian women 138 28 6 74

Native American men 93 14 5 12

Native American women 10 0 1 2

Total 34,656 3,226 2,191 7,457

Percentage

White men 82.77 73.90 81.70 73.80

White women 4.89 9.55 6.34 10.82

Black men 2.96 3.50 3.10 3.73

Black women 0.68 1.05 0.59 1.26

Hispanic men 1.88 2.63 2.05 2.56

Hispanic women 0.17 0.25 0.32 0.32

Asian men 5.95 7.81 5.34 6.33

Asian women 0.40 0.87 0.27 0.99

Native American men 0.27 0.43 0.23 0.16

Native American women 0.03 0.00 0.05 0.03

Total a 100.00 99.99 99.99 100.00

Relative number

White men

White women 5.91 12.92 7.77b 14.66

Black men 3.58 4.74 3.80b 5.05

Black women 0.82 1.43 0.73 1.71

Hispanic men 2.27 3.57 2.51b 3.47

Hispanic women 0.21 0.34 0.39b 0.44

Asian men 7.19 10.57 6.54 8.58

Asian women 0.48 1.17 0.34 1.34

Native American men 0.32 0.59 0.28 0.22b

Native American women 0.03 0.00b 0.06b 0.04

(continued)
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Appendix II 

Definitions of Hires, Separations, and

Promotions and Tables Showing the Results

of Our Analyses

Employed Hired Separated Promoted

1992

Number

White men 32,103 531 1,333 4,046

White women 2,894 102 160 747

Black men 1,359 21 59 244

Black women 416 16 18 112

Hispanic men 1,073 31 47 222

Hispanic women 145 9 6 50

Asian men 3,257 78 106 572

Asian women 468 15 28 152

Native American men 151 5 14 17

Native American women 23 0 0 8

Total 41,889 808 1,771 6,170

Percentage

White men 76.64 65.72 75.27 65.58

White women 6.91 12.62 9.03 12.11

Black men 3.24 2.60 3.33 3.95

Black women 0.99 1.98 1.02 1.82

Hispanic men 2.56 3.84 2.65 3.60

Hispanic women 0.35 1.11 0.34 0.81

Asian men 7.78 9.65 5.99 9.27

Asian women 1.12 1.86 1.58 2.46

Native American men 0.36 0.62 0.79 0.28

Native American women 0.05 0.00 0.00 0.13

Total a 100.00 100.00 100.00 100.01

Relative number

White men

White women 9.02 19.21 12.00b 18.46

Black men 4.23 3.95b 4.43b 6.03

Black women 1.30 3.01 1.35b 2.77

Hispanic men 3.34 5.84 3.53b 5.49

Hispanic women 0.45 1.69 0.45 1.24

Asian men 10.15 14.69 7.95 14.14

Asian women 1.46 2.82 2.10b 3.76

Native American men 0.47 0.94 1.05b 0.42b

Native American women 0.07 0.00b 0.00 0.20

(Table notes on next page)
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Appendix II 

Definitions of Hires, Separations, and

Promotions and Tables Showing the Results

of Our Analyses

aPercentages may not add to 100 due to rounding.

bIndicates that the relative number that entered the workforce at the Department of the Navy was
less than the relative number employed or that the relative number that separated from the
workforce at Navy was greater than the relative number employed or that the relative number
promoted in the workforce at Navy was less than the relative number employed.

Source: OPM’s CPDF data.

Table II.4: Numbers, Percentages, and
Relative Numbers of Specific EEO
Groups Employed In, Hired, Separated
From, and Promoted in Foreign
Service Jobs at the Department of
State in Fiscal Years 1984 and 1992

Employed Hired Separated Promoted

1984

Number

White men 5,568 286 6 828

White women 1,872 114 0 314

Black men 253 16 0 23

Black women 147 13 0 27

Hispanic men 168 23 0 38

Hispanic women 59 8 0 11

Asian men 80 6 0 13

Asian women 53 6 0 8

Native American men 19 0 0 4

Native American women 8 0 0 0

Total 8,227 472 6 1,266

Percentage

White men 67.68 60.59 100.00 65.40

White women 22.75 24.15 0.00 24.80

Black men 3.08 3.39 0.00 1.82

Black women 1.79 2.75 0.00 2.13

Hispanic men 2.04 4.87 0.00 3.00

Hispanic women 0.72 1.69 0.00 0.87

Asian men 0.97 1.27 0.00 1.03

Asian women 0.64 1.27 0.00 0.63

Native American men 0.23 0.00 0.00 0.32

Native American women 0.10 0.00 0.00 0.00

Total a 100.00 99.98 100.00 100.00

Relative number

White men

White women 33.62 39.86 0.00 37.92

Black men 4.54 5.59 0.00 2.78b

Black women 2.64 4.55 0.00 3.26

Hispanic men 3.02 8.04 0.00 4.59

(continued)
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Appendix II 

Definitions of Hires, Separations, and

Promotions and Tables Showing the Results

of Our Analyses

Employed Hired Separated Promoted

Hispanic women 1.06 2.80 0.00 1.33

Asian men 1.44 2.10 0.00 1.57

Asian women 0.95 2.10 0.00 0.97

Native American men 0.34 0.00b 0.00 0.48

Native American women 0.14 0.00b 0.00 0.00b

1992

Number

White men 4,387 458 248 529

White women 1,678 140 111 282

Black men 218 19 14 31

Black women 149 9 8 21

Hispanic men 194 19 8 32

Hispanic women 79 6 2 11

Asian men 87 12 1 10

Asian women 64 11 3 11

Native American men 21 3 3 2

Native American women 13 3 0 2

Total 6,890 680 398 931

Percentage

White men 63.67 67.35 62.31 56.82

White women 24.35 20.59 27.89 30.29

Black men 3.16 2.79 3.52 3.33

Black women 2.16 1.32 2.01 2.26

Hispanic men 2.82 2.79 2.01 3.44

Hispanic women 1.15 0.88 0.50 1.18

Asian men 1.26 1.76 0.25 1.07

Asian women 0.93 1.62 0.75 1.18

Native American men 0.30 0.44 0.75 0.21

Native American women 0.19 0.44 0.00 0.21

Total a 99.99 99.98 99.99 99.99

Relative number

White men

White women 38.25 30.57 b 44.76 b 53.31

Black men 4.97 4.15b 5.65b 5.86

Black women 3.40 1.97b 3.23 3.97

Hispanic men 4.42 4.15b 3.23 6.05

Hispanic women 1.80 1.31b 0.81 2.08

(continued)
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Appendix II 

Definitions of Hires, Separations, and

Promotions and Tables Showing the Results

of Our Analyses

Employed Hired Separated Promoted

1992

Asian men 1.98 2.62 0.40 1.89b

Asian women 1.46 2.40 1.21 2.08

Native American men 0.48 0.66 1.21b 0.38b

Native American women 0.30 0.66 0.00 0.38

aPercentages may not add to 100 due to rounding.

bIndicates that the relative number that entered the workforce at the Department of State was less
than the relative number employed or that the relative number that separated from the workforce
at State was greater than the relative number employed or that the relative number promoted in
the workforce at State was less than the relative number employed.

Source: OPM’s CPDF data.
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Comments From the Department of Defense
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Appendix IV 

Comments From the Department of the
Interior
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Appendix IV 

Comments From the Department of the

Interior
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Appendix V 

Comments From the Office of Personnel
Management

See pp. 6, 65.
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Appendix V 

Comments From the Office of Personnel

Management
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Appendix VI 

Comments From the Equal Employment
Opportunity Commission

See pp. 7, 8,
72-3.
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Comments From the Equal Employment

Opportunity Commission

See pp. 7, 8,
72-3.
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GAO United States 
General Accounting Office 
Washington, D.C. 20548 

Resources, Community, and 
Economic Development Division 

B-260588 

March 1, 1995 

The Honorable Richard G. Lugar 
Chairman 
The Honorable Patrick J. Leahy 
Ranking Minority Member 
Committee on Agriculture, Nutrition, 

and Forestry 
United States Senate 

The Honorable Pat Roberts 
Chairman 
The Honorable E (Kika) de la Garza 
Ranking Minority Member 
Committee on Agriculture 
House of Representatives 

As mandated by the Federal Crop Insurance Reform and 
Department of Agriculture Reorganization Act of 1994,l we 
reviewed the extent to which women and members of minority 
groups are represented on community, county, and state 
committees of the U.S. Department of Agriculture's (USDA) 
Agricultural Stabilization and Conservation Service 
(ASCS).' These committees are responsible for overseeing 
the implementation of ASCS' farm programs and ensuring that 
participating producers comply with the program's 
requirements. Committee members are elected by eligible 
producers, including landowners, farm operators, 
sharecroppers, or tenants farming in a county, regardless 
of where they live. In order to be elected, a producer 
must reside in the community in which he or she is a 
candidate. 

lP.L. 103-354, sect. 305. 

'Under the 1994 reorganization legislation, the functions 
performed by the former ASCS have been transferred to the 
new Consolidated Farm Service Agency (CFSA). 
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Specifically, the act requires GAO to determine whether 
socially disadvantaged producers3 are underrepresented on 
(1) community, county, or state committees or (2) local 
review committees because of racial, ethnic, or gender 
prejudice. The act also requires that we determine, if 
such underrepresentation exists, whether it inhibits or 
interferes with such producers' participation in USDA's 
programs. 

As agreed with your Committees' staff, this correspondence 
contains information about the representation of 
disadvantaged producers on community, county, and state 
committees. We also plan to report subsequently on the 
extent to which these producers are represented on local 
review committees, as well as whether underrepresentation 
on all committees inhibits such producers from 
participating in departmental programs. USDA has a study 
under way to review these same issues of representation in 
more detail. As agreed with your staff, we will review the 
methodology of this study, monitor its progress, and report 
on its findings. The study is due in May 1995. 

In summary, we found that socially disadvantaged producers 
are underrepresented on county and community committees.4 
Nationwide, minority producers account for almost 5 percent 
of the producers eligible to vote for committee members; 
however only 2.1 percent of the members of county 
committees came from a minority group. In some states, 
less than 1 percent of the eligible minority producers 
serve on county and community committees. Nationwide, 
women represent about 28 percent of the producers eligible 
to vote for committee members , yet only 5.7 percent of the 
members of county committees are women. Disparities could 

3According to the act, a socially disadvantaged producer is 
a "member of a group whose members have been subjected to 
racial, ethnic, or gender prejudice because of their 
identity as members of a group without regard to their 
individual qualities." USDA maintains statistics for the 
following groups: African Americans, Hispanics, Asian 
Americans, Native Americans, and women. We use "minority" 
to include male and female members of these groups. We 
also discuss women (minority and nonminority) separately. 

4For the purpose of this report, we define underrepresent- 
ation to mean that the groups are not represented in 
proportion to their eligibility to vote in the elections 
for the county and community committees. 
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be larger or smaller in specific counties. Because there 
may be several reasons for underrepresentation, no 
conclusions can be drawn from the data available as to 
whether the underrepresentation is caused by racial, 
ethnic, or gender prejudice. 

Each of the three-to-five-member state committees has at 
least one minority or woman member appointed by the 
Secretary of Agriculture. As a result, minorities and 
women are assured of representation. 

Over the years, USDA has taken some steps to increase the 
involvement of minorities and women on the community, 
county, and state committees. For example, it added 
minority advisers to the county committees, updated lists 
of eligible voters to include minorities and women, 
required that women be included on the slate of candidates 
for community and county committees if more than 5 percent 
of the eligible voters in the county are women, and 
commissioned a study to further examine the issue. 

BACKGROUND 

The responsibility for administering ASCS' programs is 
shared by 50 state and 3,052 county ASCS committees. The 
committees (1) implement regulations and procedures for the 
programs; (2) meet with ASCS' county employees and with 
producers to discuss new programs or changes in existing 
programs; (3) collect and compile basic data on individual 
farms; (4) establish allotments, bases, and yields for 
individual farms; (5) notify producers of allotments and 
certify results; (6) accept producers' applications for 
participation in price stabilizing programs for 
commodities; (7) process producers' requests for sharing 
the costs of complying with federal conservation programs; 
(8) process commodity, storage facility, and deficiency 
payments, and issue checks and commodity certificates; and 
(9) certify eligibility for payment and monitor compliance 
with payment limitations. 

Each county committee consists of three members who serve 
for 3 years. Elections for the county committee vary 
depending on whether the county is a single community 
(generally a county with low population), or a county with 
multiple communities. In 2,043, or two-thirds of the 
nation's counties, the county is subdivided into multiple 
communities. In counties with multiple communities, three 
members and two alternates are elected to each community 
committee. The three members, but not the alternates, 
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along with the members of the county's other community 
committees, select representatives to the county committee. 
In single-community counties (1,009 counties), the eligible 
voters directly elect the members of the county committee. 

MINORITIES AND WOMEN ARE 
UNDERREPRESENTED ON COUNTY 
AND COMMUNITY COMMITTEES 

Minority and women producers are generally not represented 
on county and community committees in proportion to their 
eligibility to vote. According to USDA's December 1993 
data--the latest available5--nationwide, of the producers 
who are eligible to vote, minorities make up 4.7 percent, 
but only 2.1 percent (191) of the 9,142 members of county 
committees are minorities. 

Table 1 shows the 10 states with the largest number of 
minority producers who are eligible to vote. Over 75 
percent of the eligible minority producers are from these 
10 states. North Carolina, the state with the highest 
number of minority producers, 34,572 (10.9 percent of the 
producers eligible to vote), has only 1 elected minority 
county committee member out of 297. In New Mexico, where 
minorities represent 48 percent of the eligible voters, 38 
of 96 county committee members (39.6 percent) are from a 
minority group. 

5More current data would have been available, but elections 
scheduled for December 1994 were postponed because of the 
passage of the Federal Crop Insurance Reform and Department 
of Agriculture Reorganization Act of 1994. 
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Table 1: Table 1: Minority Producers' Minority Producers' Representation on Countv Representation on Countv 
Committees in the 10 States With the Hiahest Number of Committees in the 10 States With the Hiahest Number of 
Eliaible Minority Producers, 1993 Eliaible Minority Producers, 1993 

State 

North 
Carolina 

Texas 

Mississippi 

Number of 
eligible 
minority 

producers 

34,572 

28,652 

Number of 
county Total 

committee number of 
members county 
who are committee 

minorities members 

South 
Carolina 

Montana 

New Mexico 

Arizona 

23,173 5 138 

22,659 6 168 

20,805 38 96 

19,316 13 47 

Virginia 17,669 8 288 

Alabama 15,573 0 203 

Georgia 11,880 10 477 

Percentage Percentage 
of those of county 
eligible committee 

to vote members who 
who are are 

minorities minorities 

5.4 I 4.2 

18.9 I 3.6 

25.8 1 3.6 

48.1 I 39.6 

66.9 1 27.7 

10.5 I 2.8 

6.9 1 2.1 

Source: USDA. 

National and state statistics can mask greater disparities 
in specific counties. For example, in one Arizona county, 
70 percent of the producers eligible to vote are 
minorities, but no member of a minority group sits on the 
county committee. Enclosure 1 gives details of minority 
representation on county committees in all the states. 

On the other hand, the presence of a sizeable number of 
minorities farming in a community does not necessarily mean 
that they can be elected to the county committee. For 
example, if a producer resides in one county but farms or 
has a farm located in an adjacent county, he or she can 
vote in the adjacent county's election but cannot be 
elected to serve as a member of that county's committee. 
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Similarly, women producers are generally not represented on 
county committees in proportion to their eligibility to 
vote. Nationwide, women represent about 28 percent of the 
producers eligible to vote, but only 525 (5.7 percent) of 
the 9,142 members of county committees are women. 
Enclosure 2 gives details on the extent to which women are 
represented on county committees in all the states. 

On the community committees, minorities and women are also 
generally not represented in proportion to their 
eligibility to vote. In 1992, minorities accounted for 
only 295.(1.2 percent) of the 25,334 members of community 
committees nationwide. Women were elected to 2,108 (8.3 
percent) of these positions. In counties with multiple 
communities, these community committees select the members 
of the county committee. 

In contrast, minorities and women are generally represented 
as alternates on community committees in proportion to 
their eligibility to vote. However, as alternates they 
cannot select the members of the county committee. In 
1992, minorities accounted for 1,130 (5.7 percent) of the 
19,779 alternates on community committees nationwide. 
Women were elected to 6,956 (over 35 percent) of these 
positions. 

USDA HAS IDENTIFIED PROBLEMS 
WITH REPRESENTATION AND 
TAKEN SOME ACTIONS 

USDA has recognized that minorities and women are not 
represented on county and community committees in 
proportion to their eligibility to vote. USDA has 
appointed minority advisers, required that minorities and 
women be included in the list of candidates for election 
under certain conditions, updated voting lists to include 
minorities and women, and commissioned a study to further 
examine the issue. Furthermore, the Federal Crop Insurance 
Reform and Department of Agriculture Reorganization Act of 
1994 provides the Secretary with new authorities that could 
affect these groups' representation on future committees. 

In the late 197Os, USDA decided that in counties where 
minority producers make up 10 percent or more of those 
eligible to vote in committee elections, county committees 
must appoint a member of a minority group as an adviser if 
no minority member has been elected to the county 
committee. During the mid-1980s, USDA reduced this 
percentage to 5 percent. The minority adviser to the 
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county committee is responsible for (1) increasing minority 
producers' awareness of and participation in ASCS- 
activities, including elections, to ensure that the 
minority group's problems and viewpoints are understood and 
considered in ASCS' actions; (2) helping to develop 
interest and incentives in the minority community for 
considering work with ASCS as a career; (3) addressing the 
county committee on administrative and program matters; (4) 
actively soliciting minority and women candidates for 
nomination during the election process; (5) meeting with 
the county committee at each session, including executive 
sessions; and (6) participating in all deliberations (but 
not voting). A USDA official stated that appointing 
minority advisers to committees is a way of ensuring that 
the views, needs, and concerns of minorities are brought to 
the table, considered, and dealt with appropriately. 

If minorities represent 5 percent or more of the eligible 
voters within a county, ASCS requires that a minority 
candidate be included on the slate of candidates for the 
(1) community committee in counties with multiple 
communities or (2) county committee in single-community 
counties. In March 1990, USDA added a similar requirement 
for women. 

Studies by ASCS found that Native Americans were casting 
one vote per tribe regardless of the number of eligible 
voters. In February 1994, ASCS issued revised regulations 
to clarify that all Native Americans living on a 
reservation and engaged in agricultural production are 
eligible to vote in county committee elections. Other USDA 
memorandums direct the state and county committees to 
update the list of eligible voters to accurately reflect 
the diversity of producers in the communities. 

According to ASCS' internal management evaluation reports 
on certain county operations, county executive directors 
and county committees give little attention to outreach 
efforts. For example, Spanish-speaking producers do not 
receive written information in Spanish, and county 
executive directors do not visit Native American groups to 
help them understand ASCS' programs. These reports also 
question whether the minority advisers are attuned to the 
problems and concerns of the members of the communities 
they represented. 

The Federal Crop Insurance Reform and Department of 
Agriculture Reorganization Act of 1994 gives the Secretary 
of Agriculture new authority to decide how the elections 
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for county and community committees are conducted. Also, 
the committees may now have up to five elected members, 
instead of three. As a result of this legislation, the 
Secretary may be in a position to change election 
procedures in a way that alters the composition of these 
committees during the next election, now scheduled for late 
1995. 

In 1994, USDA let a contract with a private management 
consulting firm to conduct a review of the participation of 
all producers in ASCS' programs and an analysis of the 
Equal Employment Opportunity complaint process, with a view 
toward improving the participation of minorities and women 
in ASCS' programs. The study will also examine, among 
other things, whether minority and women producers are 
receiving treatment that differs from that of 
nonminorities. The study is expected to be submitted to 
USDA in May 1995. As agreed with the Committees' staff, we 
will review this study's methodology, progress, and final 
report. 

AGENCY COMMENTS 

We discussed the information in this correspondence with 
ASCS' Director of Equal Employment Opportunity and Civil 
Rights. This official generally agreed with the 
information discussed. He provided some clarifying 
comments that we have incorporated into the correspondence 
where appropriate. 

SCOPE AND METHODOLOGY 

To understand how ASCS' election and voting procedures 
work, we reviewed USDA's statutes, regulations, and 
guidelines and discussed voting procedures with officials 
in Washington, D.C., and a local ASCS county office. We 
discussed the objectives of ASCS' programs with USDA 
officials and reviewed management reviews from ASCS' Equal 
Employment Opportunity and Civil Rights office. We 
reviewed previous studies from USDA's Economic Research 
Service and from the Environmental Working Group, an 
environmental group. 

We obtained lists of producers eligible to vote in the 
elections for ASCS' county committees and the membership 
rosters of the county and community committees from ASCS' 
files. However, some producers who should be eligible to 
vote were not on the voting lists. Although we used these 
data, we did not verify their accuracy and completeness. 
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The USDA data we reviewed proved insufficient for 
determining the possible reasons for underrepresentation on 
committees. Therefore, no conclusions can be drawn from 
the data available as to whether the underrepresentation of 
disadvantaged producers is caused by racial, ethnic, or 
gender prejudice. 

We conducted our work from November 1994 through February 
1995 using generally accepted government auditing 
standards. 

We are sending copies of this correspondence to the 
Secretary of Agriculture. We will also make copies 
available to others on request- 

Please call me at (202) 512-5138 if you or your staff have 
any questions about this correspondence. 

Director, Food and 
Agriculture Issues 

Enclosures - 2 
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ENCLOSURE 1 ENCLOSUiE 1 

MINORITY REPRESENTATION ON COUNTY COMMITTEES 

State 

Committee members Minorities Minorities 
eligible on county 

Minority Total to vote committee 
(%I (%I 

Montana 6 168 25.8 3.6 
Nebraska 1 278 0.1 0.4 
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State 

Nevada 

Committee members Minorities Minorities 
eligible on county 

Minority Total to vote committee 
w (%) 

4 51 12.5 7.8 
New Hampshire 0 24 0.2 0 
New Jersey 0 48 1.5 0 

New Mexico 38 96 48.1 39.6 
New York 0 164 0.3 0 
North Carolina 1 297 10.9 0.3 
North Dakota 0 159 0.8 0 
Ohio 0 267 0.2 0 
Oklahoma 23 231 3.3 10.0 
Oregon 2 106 5.5 1.9 
Pennsylvania 01 197 I 0.11 0 

Rhode Island 0 15 0.1 0 
South Carolina 5 138 18.9 3.6 

South Dakota 4 199 1.8 2.0 
Tennessee 2 285 2.6 0.7 
Texas 32 764 5.4 4.2 

I I 1 I 
Utah 0 87 15.5 0 
Vermont 0 42 0.2 0 
Virginia 8 288 10.5 2.8 

Washington 1 116 1.1 0.9 
West Virginia 0 159 0.2 0 

Wisconsin 3 216 0.1 1.4 
Wyoming 0 70 1.1 0 
Total 191 9,142 4.7 2.1 

Source: 
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ENCLOSURE 2 ENCLOSURE 2 

REPRESENTATION OF WOMEN ON COUNTY COMMITTEES 

State 

Missouri 9 341 22.7 2.6 
Montana 11 168 39.1 6.5 
Nebraska 13 278 38.2 4.7 
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ENCLOSURE 2 ENCLOSURE 2 

State 

County committee Women Women on 
eligible county 

Women Total to vote committee 
(%I w 

Nevada I 10 51 39.4 19.6 
New Hampshire 2 24 15.6 8.3 
New Jersey 1 48 11.2 2.1 
New Mexico 5 96 33.1 5.2 
New York 3 164 14.4 1.8 
North Carolina 5 297 34.4 1.7 
North Dakota 13 159 31.8 8.2 
Ohio 10 267 22.7 3.7 
Oklahoma 3 231 24.2 1.3 
Oregon 17 106 22.5 16.0 
Pennsylvania 10 197 20.4 5.1 
Rhode Island ! 2 1 15 1 14.3 1 13.3 I I I 
South Carolina 2 138 28.6 1.4 
South Dakota 6 199 39.1 3.0 
Tennessee r 14 I 285 1 22.8 1 4.9 
Texas 59 764 39.7 7.7 
Utah 7 87 22.8 8.0 
Vermont 8 42 22.8 19.0 
Virginia 13 288 29.2 4.5 
Washington 16 116 37.3 13.8 
West Virginia 12 159 24.0 7.5 
Wisconsin 14 216 28.9 6.5 
Wyoming 7 70 31.2 10.0 
Total 525 9,142 27.9 5.7 

Source: USDA. 

(150054) 
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Civil Rights at the 
United States 
Department of 
Agriculture 

A Report by the 
Civil Rights Action Team 

Washington, DC 
February 1997 

The United States Department of Agriculture (USDA) prohibits discrimination in its pro
grams on the basis of race, color, national origin, sex, religion, age, disabil ity, polit ical 
beliefs and marital or familial status. (Not all prohibited bases apply to all programs.) 
Persons with disabilities who require alternative means for communication of program 
information (Braille, large print, audiotape, etc.) should contact the USDA Office of 
Communications at (202) 720-2791. 

To file a complaint, write the Secretary of Agriculture, U.S. Department of Agriculture, 
Washington, D.C., 20250, or call 1-800-245-6340 (voice) or (202) 720-1 1 27 (TOO). USDA 
is an equal employment opportunity employer. 
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Secretary of Agriculture 
Daniel R .  G l ickman. 

Contents 

I ntroduction . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  2 

Lack of Management Commitment to Civ i l  R ights . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  6 

Program Del ivery and Outreach . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  14 

Workforce Divers i ty and Employment Pract i ces . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  32  

Organ izat ional Structure of  C iv i l  Rights . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  46 

Summary . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  57 

Recommendat ions . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  58 

Fol low-up/ Listen ing Sessions . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  93 

Acknowledgements . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  95 

Appendixes 

A .  C iv i l  R ights Action Team . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  98 

B. Selected List of Past Reports and Recommendations . . . . . . . . . . . . . . . . . .  1 00 

C .  Agency-by-Agency Workforce Divers i ty Data . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1 09 

D. List of Agency Abbreviations . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1 1 9 



1111 • • •  ____ ----------------

Civil  Rights at the 
United States Department 
of Ag riculture 

Introduction 

1 t 

S
ecretary of Agricu l tu re Dan ie l  R. G l ickman's goal is that each 
employee and customer of the U .S .  Department of Agriculture be 
treated fair ly and equi tably, and with dignity and respect .  The 

Secretary 's goal is that the USDA become, as Abraham L incol n  suggested 
over 1 30 years ago. "the people's department," servi ng a l l  of the people .  

There are some who cal l USDA ·'the last p lantation." An "old l i ne" depart
ment. USDA was one of the last Federal agencies to integrate and perhaps the 
l ast to i nc lude women and minorit ies in leadersh ip pos i t ions. Considered a 
stubborn bureaucracy and s low to change. USDA is also perce ived as play ing 
a key role i n  what some see as a conspiracy to force m inority and socia l ly 
d isadvantaged farmers off the i r  land through d iscr iminatory loan practices. 

Many of the hundreds of m inority and socia l ly  d i sadvantaged customers 
who addressed the c iv i l  rights l isten i ng sessions held across the country spoke 
poignantly of discrim i nation and )ll istreatment by county- level employees and 
advisory boards who admin ister USDA programs. Employees also told of 
discrimination by USDA managers . 

The problems are not new. nor are they unknown. Studies. reports, and task 
forces have documented the problems in report after report. In 1 965. the U .S .  
Commission on  C i v i l  R ights found d iscrim ination problems both i n  USDA 
program de l i very and in USDA's treatment of m inori ty employees .  A 1 970 
USDA Employee Focus Group Report concluded the agency was i nsensi t ive 
to issues regardi ng equal opportun i ty and c iv i l  rights and that cronyism and 
nepotism were frequent factors in making personnel and management dec i 
sions. A 1 982 C iv i l  R ights Commiss ion report found the Farmers Home 
Administration had not placed adequate emphasis on deal i ng wi th the cris is  
faci ng b lack farmers, and saw i nd ications the agency "may be i nvolved i n  the 
very kind of rac ia l  discrimination that it should be seeki ng to correct." A 
report by the Congressional Committee on Government Operat ions in 1 990 
iden t i fied Farmers Home Admin istrat ion as one of the key causes of the dras
t ic dec l i ne i n  b lack farm ownership .  

Despite the fact that d iscrimi nation i n  program del ive ry and employment 
has been docu mented and discussed, it cont inues to ex ist to a large degree 
unabated. USDA is a huge decentral i zed bureaucracy that administers several 
hundred federal ly assi sted and federal l y  conducted programs with more than 
90,000 Federal and nearly 20.000 non-Federal employees throughout the 
world .  

Many of i ts  agencies del i ver programs through a l arge field office network 
i n  conjunction wi th local farmer boards which hel p  direct how the programs 
are admin istered local ly. Mai ntain ing focus on c iv i l  rights pol icy across the 
far-flung bureaucracy is no easy task. 

2 CIVIL RIGHTS AT THE UNITED STATES DEPARTMENT OF AGRICULTURE 



I I I • • • •  _ •• I(C:rIVVili iL�R"IGGHiiTTiSSlln;;ttro�dduucctn;;;;·o n;;----------------

Members of the C ivi l  R ights Action 

Team at a listening session.  

SECRETARY'S CHARGE 
TO CRAT-

The Civil Rights Action Team 

was charged with developing 

a set of recommendations to 

address institutional and 

underlying problems and 

ways to implement actions to 

ensure accountability and 

follow-through at USDA. 

On December 12. 1996. a group of black farmers demonstrated outside the 
Whi te House i n  Washington. DC. cal l i ng  on President B i l l  C l i nton to assure 
fai r  treatment for them in agricu ltural lending programs. The farmers also 
fi led suit in court against Secretary of Agricu l ture Dan Gl ickman. ask ing for 
an end to farm foreclosures and rest i tut ion for fi nancia l  ru i n  they claimed was 
brought on by d iscrim ination .  The farmers' act ions buttressed those by many 
USDA employees who have re lentlessly pursued change by writ ing letters. 
hold ing press conferences. and fil i ng class act ion law sui ts .  

Clearly. i t  was t ime for USDA to address i ts long-stand ing civ i l  r ights 
problems.  

Secretary Gl ickman responded by appoint ing a team of USDA leaders to 
take a hard look at the i ssues and make strong recommendat ions for change .  
The Civ i l R ights Action Team ( CRAT) was charged wi th deve loping a set of 
recommendat ions to address i nst i tut ional and underly ing problems and ways 
to i mplement actions to ensure accountabi l i ty and fol low-through at USDA .  

I n  add i t ion to  audi t i ng  past reports. the team sponsored 12 l i sten ing 
sessions i n  January 1997. i n  II locat ions across the  country to  hear from 
customers--especia l ly  soc ia l ly  d isadvantaged and m inority farmers-and 
from USDA employees. The l i sten ing pane ls were composed of e ither 
Secretary G l ickman or Deputy Secretary R ichard E .  Rominger ( wi th one 
except ion ), CRAT members. members of Congress. and members of the State 
Food and Agricu l ture Counc i l .  Customer sess ions were tai lored to address the 
civi l rights concerns of speci fi c cul tural groups.  

Testimony at the sessions was often emotional ly chmged and evoked com
passion. Hundreds of customers and employees prov ided valuable information 
about how they perceive USDA .  Many fanners told stories of years of bias. 
host i l i ty. greed. ruthlessness. rudeness. and inJifference not only by USDA 
employees. but also by the local county committees that prov ide access to 
USDA's Farm Service Agency programs. M inority. socia l ly d isadvantaged. and 
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Some of the most poignant 

comments, however, came 

from minority farmers across 

the country, who noted that 

the Federal Government 

writes off millions of dollars 

in loans to foreign countries 

that cannot pay, yet 

forecloses on u.s. farmers 

when they cannot pay. 

listening 
Forum 

women fanners charged that USDA has participated in a conspiracy to acquire 
land belonging to them and transfer it to wealthy l andowners. Minorities. 
women, and disabled employees charged that discrimination, scxual harass
ment, favorit ism. and reprisals are common at USDA. 

Many customers and employees who cou ld not attend the sessions, or who 
did not want to comment publ ic ly. faxed and mai led comments to the CRAT. 
Others phoned a Hot l ine USDA had estab l ished to hand le  c iv i l  rights issues. 
The comments retlected the depth of pain and betrayal fel t  by so many cus
tomers and employees .  Many sent page after page of documentation of their  
s i tuations. 

A speaker i n  Belzoni ,  MS.  said USDA employees treat smal l-scale and 
minority farmers "worse than I would treat a dog ."  Another, who fe l t  he was 
receiv ing unequal and unfair treatment from USDA employees. said "Al l  I 
ask i s  for a level play ing fie ld ." 

A female USDA employee said she was told that her career would be jeop
ard ized if she did not submit to sexual relations wi th her supervisor. Whi le 
the supervisor was eventual ly  transfelTed as a resu l t  of an ensu i ng i nvestiga
t ion. she said she was left "st igmatized and blamed for chal lenging the cul
ture." Another woman noted that the system at USDA is broken, "perhaps not 
in tended to work ." 

Somc of the most poignant comments, however, came from m inority farm
ers across the country, who noted that the Federal Government wri tes off mi l 
l ions of do l l ars in loans to  foreign countries that cannot pay, yet forecloses on  
U .S .  farmers when they cannot pay. 
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T his is the report of Secretary Dan Glickman's Civil Rights Action Team. 

It is the result of an audit of civil rights issues facing the U.S. Department of 

Agriculture in 1997 in both program delivery and employment. It contains 

findings and draws conclusions. Most importantly, it contains recommended 

actions that can be taken to remedy many of the long-standing problems 

plaguing the Department and weakening its credibility among customers and 

employees alike. 
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Lack of Management 
Commitment to Civil Rights 

Background------------

1 • 

F
indi ngs i n  th is report, and many olhers, lead to the conclusion that too 
many managers-from the lowest to the h ighest levels ,  both career 
c iv i l  ervants and pol i t ical appo intees-are not committed to and are 

not bei ng held accountable for the i r  actions on c iv i l  rights. 
USDA's painfu l  h istory of i nd iv idual and class act ion law su i ts ,  court 

orders, media exposes, numerous Congressional hearings, and reports depicts 
the Department as a stubborn bureaucracy that refuses to provide equal 
opportun i ty to all as the law requ i res .  

The CRAT was told over and over, by farmers and employees, that man
agers at USDA operate in a system that does not hold them accountable when 
t hey break the law. 

Farmers Say That USDA's Managers Are Not 
Held Accountable for Their Actions 

During the CRAT l isteni ng sessions, hundreds of m inority farmers voiced 
concerns, as they have for decades, that they are st i l l  being denied equal access 
to USDA's programs. An African-American farmer in Brooks County, GA, 
which i s  62 percent black, said the Farm Serv ice Agency ( FSA) wasn ' t  serv ing 
black farmers there .  He asked the Secretary "to come in and assist us to put 
watchdog groups over these p laces, so they can see that we're treated fai rly." 

Many echoed the sentiments of a farmer at the l i sten ing session i n  
Wash ington, DC, who said USDA has part ic ipated i n  a "conspiracy to  strip 
b lack farmers of their land." They described a l i tany of neglect, rac ia l  bias, 
unfair lending practices, and d iscrim ination by county officials who one 
described as "short on moral rect i tude and long on arrogance and sense of 
immuni ty." 

Blacks, as wel l  as whi te smal l -scale farmers, i n  the M i ssissippi Delta 
charged that USDA offic ials deny them courtesy and respect while g iv ing 
large-scale farmers serv ice and loans. A wh i te female fanner sa id that the 
" s ing le largest problem for women is to be taken seriously by the financial 
communi ty." Another farmer added, "i f they [ county offic ialsJ don't l i ke you, 
they won't g ive you the loan." And another said that county superv isors "are 
play ing with our l ives, p lay ing w ith  our l ivel i hoods . . . .  We need people we can 
trust." 

Hispanic, Asian-American, and American I nd ian farmers in Texas, 
Cal i fornia, and Oklahoma, and at other l i sten ing sessions, told stories wi th  a 
common theme: USDA has done more to hurt than to help small and 
minority farmcrs. One farmer said that the 400 Hispanic growers i n  
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Cal i fornia Central Coast count ies formed an assoc iat ion i n  1995 because the 
Department of Agricu l ture "systemat ical ly  excluded" them from programs. 
"Some [ USDA] staff need to change the i r  att i tudes towards members of our 
communi ty," he said .  " I  feel  that everyone who i s  present and has testi fied 
reinforces th is  statement." 

Many farmers complai ned about the regu lat ions and cumbersome paper
work requ irements which s imply don ' t  work for smal l farmers. However. 
they also described a county committee system that shuts out m inori t ies and 
operates for the favored few, where county officials. as another M iss iss ippi  
farmer said, have the power "to send you up the road to fortune. or down the 
road to forec losure:' a system where officials abuse their power with i mpuni
ty. They describe an ent i re system wi thout accountab i l i ty. 

Echoi ng feel i ngs expressed across the country. a farmer and representative 
of the Cherokee Nat ion in Oklahoma said. "I have seen the abuses at the 
county level personal ly  and for many other farmers . . . .  You know, I bel ieve 
that people in Cherokee County. I don' t  know if they 're just b igots or igno
rant, or if i t ' s  just such a t ight-kn i t  group there they don't want m inorities to 
paI1icipate." 

A field coord inator for smal l farm outreach in Texas said, "we had a super
v isor actual ly  take an i ndividual ' s  p lan and throw it in the trash can . . . . I th ink 
we need to look at some pol icies which govern accountabi l i ty  and look at the 
ethics of accountab i l i ty as wel l ," That sen t iment was repeated by a female 
farm advocate from Louis iana. who said. "today we need somebody to hold 
the offices accountable for their act ions . . .  that needs to be done if anybody 's 
going to ever be treated fai rly." 

Farmers also charged that USDA refuses to pay them damages, even after 
adm i t t ing that i t  has d iscrim i nated. One fanner said that d iscrimination con
t inues because i t  has not yet cost the government "one s ingle d ime." 

A farmer i n  Missi ssippi recalled that in 1990 and 199 1. he and two other 
m inority farmers were rejected for operat i ng loans. They fi led appeals and 

7 CIVIL RIGHTS AT THE U S DEPARTMENT OF AGRICULTURE 



I I I • • • • _ •• '--CCi1I V�liiL:lRRHIGliHHTTsS �Lac;;;:k�offjMWa;n a;;;;;ge;;'me-;;;';n;-; t CC;o;mm;;;;; i; tme�ntttt;o CC�i v�il�RU;ig�h�ts:-----

Field employees ' peiformance 

ratings are often based on 

measurement systems that 

favor large, wealthy 

landowners who can afford to 

repay loans or adopt 

innovative farm management 

practices. 

won. They filed d i scrim ination compla ints. which were upheld by USDA. 
"The same county superv isors and county comm ittee year after year used the 
fact that wc fi led these complaints and that they had to attend civ i l  r ights 
train ing classes as a reprisal against us, from '9 1 unt i l  the present ." he said .  
" And what have we received? Del i nquent accounts. What has the county 
supe rv isor received? He walked out wi th h i s  25 years of ret i rement, leav i ng 
us wi th  th is  debt over our head." 

Several farmers and farm advocates harshly cri t ic ized the Department's 
Office of the General  Counsel (OGC) .  The i r  perception is that OGC has pre
vented USDA from prov id ing compensation to farmers who have been d is
cri m inated aga inst; that OGC lacks d ivers i ty among i ts senior staff; and that 
the agency lacks sens i t iv i ty to-and is even hosti l e  towards--civ i l  rights. 
S im i lar perceptions were also shared with the CRAT by the Department's 
C iv i l  R ights Leadership Counc i l .  

Farmers also told the  CRAT that USDA's Office of  I nspector General i s  
being used by management to  i nvestigate and bring unsubstant iated charges 
against them.  ''I 've got stories" of OIG i nvestigations and retal iat ion against 
farmers, a farm advocate said. "If the Office of General Counsel says, 'this is 
the way i t  ought to be: then that's the way it i s .  I t  doesn't matter about your 
rights . So the system i s  very badly  broken, as I see i t ." 

One example of a "broken" system is that field-level employees, those clos
est to farmers, often work under an i ncentive system that is adverse to serv i ng 
m inori ty and other small  producers. M inori ty and small  farmers said that t he i r  
loans are processed too late. i f  a t  al l, and that often, "the money i s  gone" by 
the  t i me they are approved. F ie ld  employees' performance rat ings are often 
based on measurement systems that favor l arge, wealthy landowners. County 
loan officers are rewarded based on the total number of acres served by 
program dol lars, for hav i ng low defau l t  rates, and for dispens ing all of the 
funds al located to them-a performance management system that rewards 
serv ice to large, financial ly sound producers whi le  worki ng against smal l  and 
m inority farmers . 

USDA's pol icy statements support the i dea of help ing low-income and 
socia l ly d isadvantaged farmers.  However, its management practices i nc lude 
pelformance measurement systems that actua l ly  do the opposi te .  

USDA Employees Tell Similar Stories 

USDA employees at the l i sten ing sessions-several of them at the emotional 
breaki ng poin t-told of acts of "in t imidation, fear, threats, and reta l iat ion" by 
managers when employees compla in of  d iscrim ination. They related stories 
of abusive behavior by managers who. rather than being punished, were 
rewarded wi th  promotions and awards. 

At the May 1996 Departmental Forum on Civ i l  R ights, in CRAT l i sten i ng 
sessions. i n  focus group reports, i n  the B lue Ribbon Task Force report, and 
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Pearlie Reed, Team Leader, 
Civil R ights Action Team. 

elsewhere, USDA employees consistently have said that they bel ieve man
agers who are gui l ty of d i scrimi nation are not be ing d isc ip l ined. 

Abuse of manageri al authority was a common theme. expressed most often 
by employees wi th in  the Forest Service. "Bel ieve it or not ." one Forest 
Service employee said at the Washington. DC. session, "management has 
used Forest Service law enforcement to pol ice their own employees. Clearly. 
in these cases. the agency is not act i ng in the publ ic's best i nterest. but as a 
Gestapo. total l y  out of contro l .  . . .  Added to th is .  there is a segment of manage
ment which may not be gui l ty of these offenses. but chooses to ignore them 
in the effort not to buck the system." Several employees said that when con
fronted by complaints .  agency leadership at h igher levels adopts an att i tude of 
"defending the troops"-the managers-rather than l i sten i ng to employees or 
customers. 

Al though many of the employees who attended the l i sten ing sessions were 
from the Forest Service. USDA's largest agency. s im i lar problems were 
described by employees of other agencies at the l i stening sessions. in reports.  
and i n  letters. A report produced by Westover Consul tants for the Foreign 
Agricultural Service ( FAS ) i n  1993. for example. said that m inori ty and 
female employees feel that they are d iscrim inated against and that many of 
the agency' s  managers lack the sk i l l s  and tra in ing necessary for managing a 
div:erse workforce. An employee i n  the Econom ic Research Service said 
Asian-Pac i fic American employees at USDA "get repri sal" when they voice 
their concerns to top management . 

GAO Finds Agency Heads Not Accountable for 
Affirmative Employment Plans 

Managerial commitment to c iv i l  rights i s  fundamenta l ly  an i ssue of account
abi l i ty. Equal Employment Opportuni ty Commission ( EEOC ) regu lations 
make agency heads accountable. and requ ire them to hold al l officials .  man
agers. and employees accountable. for the successful  implementat ion of 
Affirmat ive Employment Programs ( A EP's ) .  AEP"s are mandated by 
Congress for agencies wi th more than 500 employees. They are designed to 
e l im i nate the under-representation of women and minori t ies i n  each agency's 

workforce. However. in 1995. GAO reported that at USDA. and three other 
Federal agencies. "no formal mechanisms are in place to hold them ( agency 
heads )  accountable for the success of their agenc ies" EEO/aflirmat ive 
employment programs." '  GAO also found that sen ior ofiic ials treat AEP"s as 
"paperwork requ i rements rather than as act ion plans to be taken seriously." 

Contrary to EEOC regu lations. most senior managers at USDA do not 
act ively part icipate in the preparation of AEP"s. According to GAO. orticials 

with the authority to make personnel dec is ions regarding employment. job 
assignments. tra in ing. promot ions. and terminat ions at USDA and the other 
agencies were rare ly involved in the process of ident ifying barriers and actions 
to improve the representat ion of women and minol'i t ies in their agencies. 
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CIVIL RIGHTS Lack of Management Commitment to Civil Rights 

Accord ing to GAO. accountab i l i ty "suggests that goals w i l l  be establ i shed, 
performance w i l l  be measured and reported, and that th is i nformation in turn 
w i l l  be used to moni tor progress towards achieving the agencie" EEO objec
t ives." However, as GAO noted. USDA managers make h i ri ng, promot ion, 
and other employment decis ions wi thout reference to the agency's AEP's .  

Many managers at the Department also v iew numerical goals for ending 
under-representation as i l legal quotas. In i ts February 1 996 Memorandum to 
General Counsels ( Post-Adarand Guidance on Affirmative Action in Federal 
Employment) .  the Department of J ust ice ( DOJ ) addressed th is issue. I t  stated 
that agencies may establ ish reasonable numerical objectives for m inority rep
resentation under specified condit ions where race may be a factor i n  decision 
making. Further. J ustice said, "the estab l ishment of numerical goals for m inor
i ty part icipation should not raise concerns under Adarand where race-ba ed 
decision-making is not used to ach ieve the goal and the goal is commensurate 
wi th avai lab i l i ty of m inorit ies in the qual i fied and appropriate labor pool." 

Previous Reports Find Lack of Commitment 
and Accountability 

USDA employees appear to agr�ee wi th  GAO's findings. A 1 993 USDA 
employee focus group report noted "strong concerns that managers have not 
been held accountable for their actions when d iscrim ination is found ." Lack 
of managerial accountab i l i ty was one of four crit ical i ssues identified by the 
Department's B lue R ibbon Task Force on Equal Opportun i ty and Diversity i n  
i ts recommendations to the Secretary i n  1 996. 

Employees wi th  d iscrim ination complaints often contend that managers are 
not held accountable for c iv i l  rights. A 1 993 study by Westover Consu l tants, 
I nc . ,  commissioned by the Foreign Agricu l tural Service's ( FAS)  C iv i l  R ights 
office, and marked "confident ia l ." reported that many managers in FAS agree. 
In focus groups, managers in the agency "expressed t hat their attempts to fos
ter a workplace where d iversity i s  recognized and respected have had negative 
results and no support from top management .  This has created in them a 
reluctance to become i nvol ved." 

Westover found many managers in the agency v iew the emphasis on civ i l  
rights and d ivers i ty as "a burden." The report cont inued: "Whi te supervisors 
were said by several groups to be t i red of racial/ethnic issues. They are also 
t i red of t he EEO effort and perceive it to have a negative influence on the 
workforce." Senior executives "admit ted that they have had a management 
style that reacts and is focused ent ire ly on the Di rector's concerns. This has 
meant that l i t t le t ime is spent ensuring that employees are sat isfied and that 
issues such as workforce d ivers i ty are deal t  with appropriately." 

L ike farmers, employees at l i sten ing sessions also complained that some 
USDA managers harbor prej ud ices .  This v iew was echoed in the Westover 
report, which found that some managers in FAS st i l l  hold stereotypes about 
m inori t ies .  "Major barriers consistently ident ified in each [ focus ]  group were 

10 CIVIL RIGHTS AT THE U S DEPARTMENT OF AGRICULTURE 



PE RFORMANCE RATINGS 

Despite the problems 

documented throughout this 

report, no senior executive 

was rated "does not meet 

fully successful " in civil 

rights at USDA. 

CIVIL RIGHTS Lack of Management Commitment to Civil Righ ts 

the preconceived notions and prejudic ial att i tudes that white managers appear 
to have about the sk i l l s  and competencies of African-American and 
H ispanic/Lati no employees. These att i tudes are demonstrated by the k inds of 
tra in ing suggested ; the level of assignments g iven; the ir  presence in min imal 
numbers in the Foreign Service; and in the general lack of recogni t ion of 
pos i t ive accompl i shments and contribut ions ." 

At the New Orleans L i sten ing Session, several USDA employees brought 
up the i ssue of racism and racis t  comments. "lack of respect for people of 
color:' and inc idents of physical abuse agai nst employees. 

Assistant Secretary for Administration Lacks Authority 

The Assistant Secretary for Admin istration (ASA)  has overa l l  respons ib i l i ty 
for ensuring that agencies comply wi th a l l  civi l  rights laws, ru les. and regula
t ions .  However, the ASA i s  not involved i n  the performance appraisal process 
for the agency heads and sen ior execut ives ( other than those in Departmental 
Admin istrat ion)  whose act ions-at least on c iv i l  rights-the office ostens ib ly 
oversees. The ASA has the responsib i l i t y  for ensuring compl iance: i n  real i ty. 
the ASA has min imal  abi l i ty to impact the performance rati ngs, bonuses. or 
pay adjustments of sen ior execut ives, c iv i l rights d irectors, deput ies for 
marlagement. and others throughout the Department whose act ions he or she 
i s  responsible for oversee i ng.  

Accountab i l i ty at the highest levels  should cascade down through agencies' 
organizational structures, where field supervi sors provide d irect service to the 
publ ic .  However, wi thout measurable goals. agencies have no way or effective
ly assessing whether or not they are maki ng progress. Perfomlance Review 
Boards ( PRS's) meet yearly to assess the performance of sen ior execut ives. In 
fiscal year 1996, 59 percent of the Department's 3 I 8 senior execut ives 
received a rati ng of "exceeds ful l y  successfu l"  in their EEO/Civi l Rights per
fomlance e lement. The other 41 percent received rati ngs of "meets fu l ly suc
cessfu l ." Despi te the problems documented throughout th i s  repor1. no senior 
executive was rated "does not meet fu l l y  successful" in c iv i l  rights at USDA. 

PRB's a lso recommend to the Secretary the amount of bonuses. pay rai ses. 
and awards for the Department's sen ior executives. In FY 1996. the 
Department awarded a total of $564,000 to 87 sen ior execut ives. Career exec
u tives are also el ig ible for special act awards ( up  to $10,000) and President ia l  
Rank awards ($10,000 or $20,000). With rare exceptions. sen ior executives 
are rewarded for achievements in program areas. rather than c iv i l  rights .  

Some Managers Lack Skills To Manage Diversity 

Managerial competence is another concern . The abi l i ty to manage people, 
according to a former USDA personnel d irector. i s  the one area where USDA 
candidates have the most trouble passi ng the Office of Personnel 
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Conclusions ------

Management 's  Qual i ty Review Boards. which cert i fy cand idates for the 
Senior Execut ive Serv ice ( SES ) .  

[ n  1 994. the Department's National Performance Rev iew Team supported 
th is  observat ion. The team analyzed questionnai res from over I AOO USDA 
employees on the i ssue of human resources management .  The team reported 
that many employees "ci ted an i n tlexible style of management as the reason 
for h i ndering ach ievement of their fu l l  performance potent ia ! ." The report 
said that many USDA managers are selected on the basi s  of their techn ical 
competence and are "not trained as managers." 

Level of Resources for Civil Rights 
Also Measures Commitment 

Final ly, commitment i s  also a question of resources devoted to c iv i l  rights . A 
report being prepared by the Department's C iv i l  Rights Pol icy Analysis and 
Coord i nat ion Center found that less than I percent of the Department's fu l l  
t ime equ ivalent ( FTE)  resources, and budgetary resources, are a l located to 
c iv i l  r ights. C iv i l  rights budgets were serious ly reduced in the 1 980's, and 
have not fu l ly  recovered. The C iv i l  R ights Leadersh ip Counc i l  told the 
CRAT that agencies do not pro�ide adequate resources to carry out the 
compl iance and oversight act iv it ies needed to enforce c iv i l  rights laws and 
regu lations. 

I
n recent years, every Secretary of Agricu l ture has said that improv i ng 
c iv i l  r ights i s  a priority at USDA.  However, li ndings i n  th is  report and 
many others suggest that wi th few exceptions, sen ior managers at the 

Department have not i nvested the t ime, effort. energy, and resources needed 
to produce any fundamental change. 
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Management commitment and 

accountability are key to the 

civil rights issues at the U.S. 

Department of Agriculture, 

both from a customer and 

program delivery standpoint 

as well as from the standpoint 

of employment practices and 

workforce diversity. 

Minority and smal l  farmers be l ieve that USDA has part ic ipated in  a con
spiracy to take their land. In l i stening sessions across the country. fanners and 
employees descri bed a system without accountab i l i ty :  a system in which 
some managers and supervisors abuse their power wi thout concern for the 
consequences. The percept ion pers i sts that even when d iscrim i nation occurs, 
appropriate d isc ip l i nary actions �u'e not taken .  

USDA's employment and program del ivery systems appear to operate wi th
out suffic ient checks and balances. Agency heads have de legated responsibi l i 
ty for eivi l r ights to  agency c iv i l  rights d i rectors who do not have the 
resources. or authori ty. to ensure compl iance with civ i l  rights laws and regu
lat ions. 

Contrary to EEOC regulat ions. agency heads and senior offic ia ls are not 
held accountable for resu l ts-oriented AEP's to end under-representation. or 
for Civ i l  Rights I mplementation Plans. which address program del ivery. I n  
most cases. agencies have not estab l i shed measurable goab. i n  employment. 
program de l ivery. or procurement. for which managers are to be held 
accountable. 

Senior offic ia ls  rece ive awards. bonuses. and pay raises-but genera l ly  not 
for documented improvements in civi l r ights .  Sen ior nftic ia ls who receive 
"does not meet" for their c iv i l  r ights performance e lements do not qual i fy for 
bonuses or pay raises. However. few. i f  any. oflicia ls have ever received th i�  
rat ing .  Field-level supervi sors a lso have performance i ncent ives that favor 
large producers wh i le putt ing smal l  and minority producers at a di sadvantage. 
For example. accompl i shments are often measured in acres or dol l ars; there
fore. it is to field employees" advantage to work wi th large. we l l - fi nanced 
farmers. 

The Assistant Secretary for Administrat ion. who is u l t imately charged with 
ensur ing that c iv i l  r ights laws. ru les .  and regulat ions are enforced. does not 
have the delegated authority to ensure that subcabinet offic ia ls .  agency heads. 
and other senior officials are held accountable. As a resul t .  accountabi l i ty has 
not cascaded down throughout USDAs massive field structure. 

Management commi tment and accountab i l i ty  arc key to resol v ing the c iv i l  
r ights i ssues a t  the U.S .  Department of Agricu l ture.  both from a customer and 
program del i very standpoint as wel l  as from the standpoint  of employment 
practices and workforce divers i ty. The sections that fo l low detai l  t he CRAT's 
findi ngs in both of these areas. 
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Prog ram Del ivery 
and Outreach 

Background------------

1 

M
any minority and l im i ted-resource farmers bel ieve that USDA has 
part ic ipated in a conspiracy to take their land. They cite as proof 
the severe dec l i ne in farm ownersh ip by m inori ties, especia l ly  

African-American farmers, i n  the last 70 years. Much of this land had been 
owned for generations. in some cases acquired by these farm fami l ies after 
s lavery was abol ished in the 1 860's. 

Accord ing to the most recent Census of Agricul ture. the number of a l l  
m inority farms has fal len-from 950.000 i n  1 920 to around 60,000 i n  1 992.  
For African Americans, the number fel l  from 925,000. 14 percent of a l l  fal111S 
i n  1 920. to only 1 8 ,000. I percent of  a l l  farms i n  1 992.  A l though the number 
of farms owned by other minori ties has i ncreased in recent years, part icularly 
among H ispanics, the total acres of land farmed by these groups has actual ly 
dec l i ned. Only women have seen an i ncrease in  both number of farms and 
acres farmed . 

During th is t ime. the numbcr of nonminority farmers has also dramatica l ly  
dec l i ned, a l though a t  a s lower rate. Many farmers have voluntari ly chosen 
other pursui ts .  For some, however. espec ia l ly  m inori ty and l im i ted-resource 
farmers and ranchers, the loss of their land has been i nvol untary. Many of 
these farmers and ranchers bel ieve that USDA has been in part respons ib le 
for their losses. 

These fanners blame USDA's program de l ivery system, wi th its wide-rang
i ng and re latively autonomous local del ivery structure .  They charge that 
USDA has long tolerated d iscrim ination in the distribution of program bene
fits and misuse of power to i n fluence land ownership and farm profitab i l i ty. 
They blame farm program regu lat ions that-intentional ly  or not-shut out 
m inority and l imi ted-resource farmcrs and ranchers from the bencfits of the 
programs that have helped larger nonminori ty producers surv ive the changes 
in agricu l ture in the last 50 years. And they blame USDA's i nsens i t iv i ty to the 
differing needs of m inority and l im i ted-resource customers and neglect of its 
responsib i l i ty to reach out and serve all who need USDAs assistance. 

Farm advocates compared minority farmers to "endangered species." " We 
keep up with endangered species of an imals," one said. "And I guess what 
we're say ing is that black farmers, people-of-color farmers i n  th is country . . .  
deserve the k ind of registry, the k ind of l ist s o  that we cou ld preserve those 
farmers." They cal led on USDA to establ ish a vol untary reg istry of m inority 
land owners. through the Farm Serv ice Agency, that would establ ish a base
l ine of land ownersh ip by people of color. They chal lenged USDA to target 
its various programs to ensure that the base l i ne level of ownersh ip by these 
farmers is sustained, and progreso ively i ncreased. 
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A Common Theme: 

By the time processing is 

completed, even when the 

loan is approved, planting 

season has already passed 

and the farmer has not been 

able to plant . . . profit is then 

reduced. 

Socially Disadvantaged Customers Perceive 
USDA Is a Partner in Taking Their Land 

Customers across the nat ion. but most particu larly i n  the Southeast. echoed a 
common theme at the recent l i stening sessions. They poin ted to d iscrimina
tion in USDA programs by Farm Serv ice Agency ( FSA). formerly 
Agricu l tural Stab i l ization and Conservat ion Service CASCS ) .  and Farmers 
Home Admi n istration ( Fm H A )  county offices as the primary reason for their 
loss of land and farm income. Detai l s  varied from fami ly to fami ly. but the 
general out l ines of the stories farmers told the CRAT remained constant :  

The m inority or l im i ted-resource farmer tr ies to apply for a farm operati ng 
loan through the FSA county office wel l  i n  advance of plant ing season .  The 
FSA county office might c la im to have no appl ications avai lable and ask 
the farmer to return later. Upon returning. the farmer might rece ive an 
application wi thout any assistance in complet ing i t .  then be asked repeated
ly to correct mistakes or complete oversights in the loan application. Often 
those requests for correct ing the appl ication cou ld be stretched for months, 
since they would come only i f  the m inority farmer contacted the office to 
check on the loan processing. By the t ime process ing is completed, even 
when the loan is approved. plant ing season has already passed and the 
farmer either has not been able to plant at a l l ,  or has obtained l im ited cred i t  
on the strength of an expected FSA loan to p lant  a smal l crop. usual ly  
w ithout the fert i l izer and other supplies necessary for the best yields .  The 
farmer's profit is then reduced. 
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" . . .  Somewhere there should 

be reparations. It 's good to 

know that you 're saying 

we 're not going to have 

foreclosures, but what are 

you going to do about those 

hundreds of thousands of 

acres of land that have been 

lost, hundreds of thousands 

of black farmers who have 

been put out of business 

because of the policies that 

were adverse to them ? "  

CIVIL RIGHTS Program Delivery and Outreach 

I f  the farmer's promised FSA loan final ly  does arrive. i t  may have been arbi
trari ly reduced, leav ing the farmer without enough money to repay suppl iers 
and any mortgage or equ ipment debts. In some cases, the FSA loan never 
arrives. again leav ing the farmer wi thout means to repay debts. Further 
operat i ng and disaster loans may be den ied because of the farmer's debt 
load, making it impossible for the farmer to earn any money from the farm. 
The farmer then w i l l  have to sel l  the land or be forec losed on to sett le debts. 
As an alternative. the local FSA ofticial might offer the farmer an opportuni
ty to lease back the l and with an option to buy i t  back later. The appraised 
value of that land is set very high, presumably to support the needed 
operat ing loans. but also making repurchase of the land beyond the 
l imited-resource farmer's means. The land is lost final ly and sold at auction. 
where i t  is  bought by someone e lse at half the price be i ng asked of the 
minority fanner. Often it is al leged that the person was a friend or relat ive of 
one of the FSA county offic ia ls .  

The consequences of th is  scenario, repeated i n  al l  i ts variet ies, and the 
hopes of those who have lost land through th is  process, were summarized by 
a part ic ipant at the l i sten ing session in Memphis, TN : 

. . . . .  Somewhere there should be reparat ions. I t 's good to know that you ' re 
say ing we're not going to have foreclosures. but what are you going to do 
about those hundreds of thousands of acres of land that have been lost, 
hundreds of thousands of black farmers who have been put out of business 
because of the pol icies that were adverse to them?" 

Lack of Accountability Within the FFAS and 
Rural Development Mission Areas 

Currently, the Farm and Foreign Agricu l tural Services ( FFAS )  M ission Area, 
which manages the FSA program del ivery system. provides i neffective over
s ight of the local del i very of farm cred i t  serv ices. At a l l  levels  of management 
in FSA. the Secretary must defer to in terested outside consti tuencies in  mak
ing appointments. Those appoin ted to management pos i t ions then retain a 
degree of autonomy i n  their management decisions because of the i r  connec
tion to i nfluential consti tuencies outside of USDA. A s im i lar s i tuation exists 
wi th in  the Rural Development M ission Area. 

The problem of autonomy from the Departmental chain of command i s  
ampl ified at the State and local leve ls  of FSA program del ivery and at the 
S tate level in Rural Development program del ivery. State commit tees and 
State executive d i rectors in FSA and State d i rectors in  Rural Development, 
a l though appointed by the Secretary and charged wi th  carry i ng out the pol i
cies of USDA,  owe some loyalty to those supporters who nominated them for 
appoi ntment and retain some autonomy from the Secretary 's authority by the 
strength of that outside support. 
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USDA Reporting Lines and Personnel-from 
Headquarters to FSA County Committee Level 
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County Committee 
Employees 

• Non-Federal Employees (paid with Federal dollars) 
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CIVIL RIGHTS Program Delivery and Outreach 

At the county leve l ,  local farmers and ranchers e lect 3- to 5-member com
mit tees to oversee FSA programs local ly. These commit tees h i re a county 
executive d irector. who h i res a county office staff. The county execut ive 
d irector is accountable to the county committee and superv i ses the county 
committee staff. Neither the county executive director nor the county commit
tee staff are Federal employees, a lthough they are paid through Federal funds 
appropriated to operate FSA programs. County office employees are official l y  
responsible for implement ing the pol ic ies o f  USDA and can be  removed, as 
can State executive d i rectors and county and State committee members,  for 
fai l i ng to do so. [ n  practice.  however. that i s  rare. 

As in most large organ izations, FSA draws on its local and S tate staffs to 
ti l l  posi t ions at h igher leve l s  in the organization. S i nce county executive 
d irectors and employees owe their posit ions and al leg iances to people, and 
sometimes po l i t ical part ies, other than the Secretary, it is more d i fficu l t  to 
hold people accountable and remove employees who do not fol low the 
Secretary's pol i c ies. This appears to be particularly true at the local level ,  
where employees tend to be i n fl uenced by the values o f  their local communi
t ies and county committees rather than by standard pol icies promulgated at  
the national leve l .  Farmers at  the recent l i sten ing sessions described i t  as a 
system where management and program staffs at the S tate and local level s  are 
re latively free to use their program authority and insider information to bene
lit themselves, their friends, and their fami l ies. 

Lack of Diversity Among County Committees and 
County Office Employees 

Because of the ways in which S tate and county committees are chosen and 
county offices are staffed. FSA lacks diversity in its program del ivery struc
ture. Federal EEO and Affirmative Employment laws and pol icies do not 
govern the FSA non-Federal workforce except by agency regulat ion. 
Consequently. the d iversity of the non-Federal workforce i s  even less reflec
t ive of customers than the Federal program del ivery workforce. [n addi tion, 
the non-Federal employees wi th in  this county committee system are not 
covered by most Federal labor relat ions and labor standards protections. They 
can be fired at the d iscretion of the county executive d irector. 

A recent GAO study i nd icated that in the 1 0 1  counties with the largest con
centration of minority farmers, one-qulliter had no minOlity employees in their 
offices. In those offices that did employ minori t ies, most were program assis
tants. although one-quarter of the offices had minority county executive direc
tors. 

Perhaps the l ack of divers i ty that minority and l im i ted-resource customers 
deem to be most crit ical, however-and th is  was confi rmed by comments i n  
the recent  l isten ing sessions-is the lack of  m inority and female representa
t ion on the county committees which can affect access to FSA programs. 
Proportionate under-representat ion has been a part icu lar problem in the 
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FSA County Committee Members 
by Race, Sex, and Ethnicity, 1 996 

Midwest 

White 
Male ttttttttttttttttttt 1 ,923 

Female ' 1 1 9  

Male 0 
Black 

Female 0 J 
Male 0 , 

Hispanic 
Female 0 

Asian American! Male 0 

Pacific Islander Female 0 

Male 3 " 
American Indian! 

Alaskan Native 
Female 0 

Northwest 

, White 
Male tttttttttt 1 ,026 

Female t 1 07 

Male 0 
Black 

I Female 0 

Male 0 
Hispanic 

Female 1 

Asian American! Male 4 

Pacific Islander Female 2 

American Indian! Male \ 27 

Alaskan Native 
Female 1 

Alaska 

Southwest 

White 
Male tttttttttttttt; 1 ,441 

Female � 1 52 

Male 5 
Black 

Female 0 

Hispanic 
Male ; 33 , 

Female 2 

Asian American! Male ' 1 0 

Pacific Islander Female 4 

American Indian! Male ', 29 ".<' 
Alaskan Native 

Female 4 Hawaii 

Source: Farm Service Agency 

Northeast 

White 
Male ttttttt 708 

Female . 73 

Male 4 I 
Black 

Female 0 . ! 
Male 1 I 

Hispanic 
Female 0 

Asian American! Male 0 

Pacific Islander Female 0 Virgin Islands 

American Indian! Male 0 

Alaskan Native 
Female 0 

Southeast 

White 
Male ttttttttttttttttttttttt 2,287 

Female +, 1 2 1  

Male ' 27 \ 
, Black 

Female 1 ,� \. 
Male \ 2 1  , 

I 
Hispanic 

Female 7 

Asian American! Male 1 Puerto Rico 
Pacific Islander Female 0 

American Indian! Male 4 . 
Alaskan Native 

Female 0 

Distribution of Minority-Operated Farms, 1 992 

" 
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Southeast and Southwest, but i t  i s  a problem throughout the ation. 
In 1 994, 94 percent of al l county committees had no female or minority 

representation. M inority producers were 4.7 percent of e l ig ible voters, but 
held only 2.9 percent of county committee seats. Women were 28 .8 percent 
of e l ig ible voters, but held only 1 .5 percent of county committee seats. GAO 
found that in 1 995, only 36 of the 1 0 1  counties wi th the largest concentrat ion 
of minority farmers had a least I m inority county committee member. 
Representation has improved s l ight ly for women i n  the last few years, reach
i ng 7 percent in 1 997, but remains variable and di sproportionately low, at 2 .3 
percent in 1 997. for minorit ies. 

Leg islat ion passed by Congress i n  1 994 to reorgan ize the USDA requ ires 
[hat the county committees be representative of the agricu l tural producers in 
the county or mul t i -county area. In count ies w i th relat ive ly  h igh concentra
t ions of minority farmers wi thout e lected minority county committee mem
bers, FSA has requ i red appoi ntment of minority adv isors to i ncrease the 
awareness of and part ic ipation of minori t ies in FSA programs. i nc lud ing 
e lections. M i nority advisors are also i ntended to ensure that mi nority group 
problems and viewpoints are fu l l y  understood and considered in a l l  FSA 
act ions. 

However. both FSA and minority and l im i ted-resource farmers and ranch
ers recognize that the m inority advisor system does not work . Without repre
sentation that has equal voti ng status on the county or area committees. the 
interests of minorit ies and l im i ted-resource farmers and ranchers w i l l  not 
carry any weight .  
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LONGER LOAN 
PROCESSING 
In several Southeastern 

States, it took three times as 

long on average to process 

African-American loan 

applications as it did 

nonminority applications. 

Disparities in the Treatment of Minorities 
in FSA Programs 

M inority and l imited-resource customers stated repeatedly in the recent l is

tening sessions that their participation in FSA programs has been blocked by 
discriminatory county office staffs. I f  they do succeed in  receiving services, 
their participation is often restricted by delays and lack of support. 

Recent studies requested by Congress and FSA have found lower palticipa

tion and lower loan approval rates for minorities in most FSA programs. 
Participation rates in 1 994 in programs of the fonner Agricultural 
Stabi l ization and Conservation Service CASCS ), pruticularly commodity pro

grams and disaster programs, were dispropOltionately low for al l  minorities. 

The GAO found that between October I ,  1 994, and M ru'ch 3 1 ,  1 996, 33 
percent of m.inority appl ications but only 27 percent of nonm.inority applica

tions in  the Agricultural Conservation Program ( ACP) were disapproved. 
During the same period, 1 6  percent of minority but only 1 0  percent of nonmi

nority loans in the direct loan program were disapproved. 

Approval rates for the FSA direct and guaranteed loan programs in 1 995 
and 1 996 varied by region and by State and showed no consistent picture of 

disparity between minority and nonminority rates. Some States showed fairly 
wide ranges, however. For example, only 67 percent of African-American 

loans were approved in Louisiana, compared to 83 percent of nonminority 
loans.  Alabama showed a similru' disparity--only 7 8  percent of African

American loans approved, compared to 90 percent of nonminority loans. 

Loan processing rates for the FSA direct and guru'anteed loan programs 

also varied widely in 1 995 and 1 996 and again showed no consistent picture 
of disparity between minority and nonm.inority rates. Aga.in, however, some 
States showed consistently longer processing times for minorities. In the 

Southeast, for example, in several States it took three times as long on aver

age to process African-American loan applications as it did nonminority 
appl ications. Simi l ru' disparities between nonminority loan processing and 

American I ndian loan processing appeared in records for a number of States 
included in FSA's Northwest region. 

These repOlts suggest that the disparity in participation and treatment of 

nonminority and minority farmers may be partially accounted for by the small
er average size of minority- and female-operated fru'ms, their lower average 

crop yields, and their greater l ikel ihood not to plant program crops, as well as 

less sophisticated technology, insufficient col lateraL poor cash flow, and poor 

credit ratings. 
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However, representatives of m inority and female farm groups poin t  out that 
prev ious d iscrim ination i n  USDA programs has helped to produce these very 
condit ions now used to explain disparate treatment. 

Opportunities for Relief Neglected 

A program exists that could be more widely used to help wi th debt rel ief for 
m inority and l im i ted-resource farmers .  The conservat ion contract debt reduc
t ion program, fami l iarly cal led "Debt for Nature," reduces a landowner's debt 
in return for plac ing a port ion of the land under contract as a conservation 
easement for a speci fied length of t ime, usual l y  about 50 years. Use of the 
program would al low minority or l im ited-resource farmers to retain owner
sh ip of their land and continue farming on a large enough port ion to remain 
profitable, whi le  contribut ing to the conservation of h igh ly erodible land, 
wetlands, endangered species habi tats, and other fragi le lands. 

However, because these contracts are considered debt wri te-downs, their 
use disqual i fies the landowner from further FSA loans. A change in  leg is la
t ion to end that proh ib i t ion would make " Debt for Nature" contracts more 
helpfu l  to m inori ty and l im i ted-resource customers and wou ld i ncrease bene
fi ts to fragi le ecosystems. 

Farmers Find Little Relief in USDA 
Complaint Processes 

Farmers who told the CRAT stories of d iscrimination and abuse by USDA 
agenc ies a lso described a complaints processing system which, i f  anyth ing, 
often makes matters worse. They described a bureaucratic n ightmare where, 
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The D. 1. Miller report of 

1996 found anecdotal 

evidence suggesting that 

minorities and females use 

the appeals process less. 

This is primarily due to 

discomfort with and lack of 

confidence in the decision 

makers; slowness of the 

appeals process; lack of 

knowledge of appeals rules 

and regulations; and the 

time-consuming bureaucracy 

of the appeals process. 

even after they receive a finding of d iscriminat ion, USDA refuses to pay 
damages .  They charged USDA wi th  forc ing them i nto court to seek just ice, 
rather than working with them to redress acknowledged grievances. They 
painfu l ly described the toll these ongoi ng batt les wi th USDA has taken on 
their fami l ies, and on their heal th .  

When USDA denies a loan, payment, or any other benefi t ,  the customer 
almost a lways has appeal rights . Agency appeals processes vary but, typical ly, 
an appeal goes to a h igher level agency offic ia l  in the county. State, or region. 
and then to the agency's national office or to the Department. Unt i l 1 995, 
FmHA and ASCS ( now FSA )  appeals processes were handled ent ire ly wi th in 
the agency. ] f  the customer did not  agree with the national decision. the on ly 
appeal was to the courts .  

However, many farmers, especia l ly sma l l  farmers, who have managed to 
appeal their cases to FSA charge that  even when decisions are ovelturned, 
local offices often do not honor the decis ion .  They claim that decis ions favor
i ng farmers are s imply "not enforced." Farmers also mentioned the backlog 
and l ength of t ime needed to appeal .  and the l ack of t imely communication to 
i n form them of the status of their cases .  

The D. J .  M i l ler report of 1 996 noted that  th is  system was not beneficial  to 
minority farmers. It found that "the statist ical evidence shows that m inori ty 
and female farmers do not li le appeals of FSA decisions in proport ion to their 
share of producers" and that "anecdotal evidence suggests that minorit ies and 
females ut i l i ze the appeals process less primari l y  due to d iscomfort wi th and 
l ack of con fidence in the decis ion makers; s lowness of the appeals process: 
and l ack of knowledge of appeals ru les and regulat ions; and the t ime-con
suming bureaucracy of the appeal s  process." For those minority farmers who 
did use th i s  system. the M i l ler report did not find a stat i st ical ly  s ignificant 
d ifference between the outcomes of appeals between whi te male and female 
and minority farmers. 

A new. i ndependent, National Appea l s  Divi sion (NAD)  was estab l i shed by 
USDA in 1 994. The director of NAD reports d irect ly  to the Secretary. Any 
customer may appeal to NAD after going through at least one stage of appeal 
w i th in  the agency. 

Testimony at the l i steni ng sessions and written comments submi tted ques
t ioned the i ntegri ty of the new NAD appeals system . The principal complaint 
was that after a NAD heari ng officer overturns an agency dec ision i n  favor of 
the farmer, the agency, usua l ly  FSA. appeals to NAD's Director to reverse the 
heari ng officer's dec is ion and ru le against the fanner. Quest ions were raised 
about the i n fl uence of OGC and the Justice Department over NAD. One 
speaker said that farmers ' c iv i l  rights have been violated when the appeals 
system has not respected the bankruptcy laws. A lso, based on a meet i ng w ith 
OGC, i t  appears that NAD's appeals process i s  not coordinated with the 
Department's program d iscrimination complaints process. 

However, one farm advocate at the Ha l i fax, C. l i sten ing session stated 
that accord ing to informat ion he received through the Freedom of 
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I nformat ion Act ( FOIA ) .  "when hearing officers ru le for the agencies. they 
were competent r uphe ld ]  98 percent of the t ime, but when they ruled for the 
farmer. these same hearing officers were i ncompetent  [ reversed] over 50 per
cent of the t ime . . . .  This is i ndisputable evidence of b ias and d iscrim i nation 
against a whole c lass of farmers . . . .  " 

NAD does not process complaints which al lege discrim ination. When they 
bel i eve they have been den ied service because of discrim inat ion, as hundreds 
of farmers told the CRAT, farmers can fi le discrim ination complaints d i rectl y  
with the agencies they bel ieve have discriminated, o r  with the Department. 
Many described th is approach as "the fox guard ing the hen house:' 

Program d iscrim ination complaints genera l ly  fal l  wi th in  two categories: ( I )  
programs conducted d i rectly by a USDA agency, such as USDA loan pro
grams, and ( 2 )  federal ly  assisted programs. where USDA does not d i rectly 
offer services to customers, but rec ip ients of USDA funds do. The recipients 
must obey civi l  rights laws. and USDA can be sued under such l aws as Tit le 
V I ,  the Rehab i l i tation Act ,  Ti t le IX, the Equal Cred i t  Opportuni ty Act ,  and 
others. 

CRAT members were informed by OGC that USDA present ly has no pub
l ished regu lations with c lear guidance on the process or t ime l ines involved in  
program d iscr imination complaints . When a fanner does al lege d iscrim ina
tion, "pre l im inary i nvest igation

'
s" are typica l ly  conducted by the agency that 

has been charged wi th violat i ng her or h i s  rights. 
A lso, farmers charged that whi le complaints are work ing the i r  way through 

the agency, USDA proceeds with farm foreclosures--even where d iscrimina
tion may have contributed to the farm rs' p l ight .  This sent iment was 
expressed by a farmer in  Albany. GA. who said, "I  fel t  l i ke that i f  I enter a 
complaint, then that would just speed up ( the ) forec losure process on me. 
And I didn ' t  want to do that ,  because some farmers, they already have com
plaints in with Farmers Home. And i t  didn ' t  do them any good." 

Some charged that USDA doesn ' t  respond even when they do fi le com
plaints .  In Tul sa. OK, an advocate representing b lack and American I ndian 
farmers said, "we have fi led 72 civi l  r ights complaints .  Not one complaint has 
ever been answered." 

At the Memphis, TN, l istening sess ion, a farmer who fi led a compla in t  
against FSA I I months ago complained, " I  have not .  I cannot get, anyone to 
talk to me about  the status of this d iscrimination complaint .  I cal led the office 
and they tel l  me don' t  cal l  back. . . that they have arthri t i s  and that they don' t  
want t o  talk .  They've got other th ings t o  do. I 'd just  l i ke t o  know what I can 
do to find out the status of this compla int  that I 've fi l ed ." 

The CRAT was unable to gather h is torical data on program discrimination 
complaints at USDA because record keeping on these matters has been v i rtu
a l ly nonexistent .  Complaints fi led wi th the agencies are not necessari l y  
reported to USDA's C iv i l  R ights office. 

Some figures are avai lable, however, for cases that were open as of 
December 3 1 .  1 996. The largest number of pending discrimination com
plaints. as comments at the l istening sessions suggest. are concentrated in 
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Richard E .  Rominger, Deputy 
Secretary of Agriculture,  at a 
listening session . 

Number of Pending 
Program Discrimination 
Complaints at USDA 

Other Agencies 
63 

Food & 
Consumer 
Service 
62 

Rural  Housing 
Service 

1 65 

Source: USDA Office of Operations 

three agencies at USDA. There were 205 cases pendi ng. represent ing 42 
percent of the total . agai nst the FSA :  1 65. or 33.3 percent against the Rural 
Housing Serv ice ( R H S ) : and 62. or 1 2 .5 percent,  aga inst the Food and 
Consumer Serv ice. S i xty-three cases, or 1 2 .7 percent of the tota!. were 
pend ing against other agencies . The Department had a total of 495 pendi ng 
program d iscrim i nation complaints .  Approx i mately one-half of the pendi ng 
cases are 2 years old or older. verify ing farmers ' contention that complaints 
are being processed s lowly. if at a l l .  

Accord ing to the  Complaints Process ing Div is ion at the  Office of 
Operations ( 00) .  which processes complaints that make it to the Department 
leve l .  USDA averages about 200 new program d iscrim ination complaints 
each year. However. i n  fi scal year 1 996. an average of only 9 cases were 
closed per month. or 1 08 during the year-increa. i ng a back log of program 
complaints .  

Program Rules Reduce Minority and 
Limited-Resource Customer PartiCipation 

I n  some cases. the CRAT found that program ru le changes. either requ ired by 
Congress i n  leg i s lation or developed through the ru le-mak ing process. have 
the effect of d i squa l i fy i ng many m inority and d isadvantaged farmers from 
part ic ipat i ng in USDA programs. or s ign i ficant ly reduci ng benefits they may 
receive.  Most of these arise from lack of communication by responsib le 
agencies wi th the m inority and l im ited-resource communi t ies . 

A recent example of one such congressional ly mandated ru le change 
i nc ludes the abrupt end to the Lease Back/Buy Back option for farmers who 
had been unable to repay FSA loans. A number of farmers who had entered 

25 CIVIL RIGHTS AT THE U S DEPARTMENT OF AGRICULTURE 



I I I • • • •  _ •• '-4cSiINVriiILLiR"IGGiiHnT�S�p�ro;;g�ra;m�D�eilili�ve;ry�and;;;J"(O);u;tre�a�chh---------

i nto such agreements were unable to exerc i se their option to buy back their 
land because of i nadequate program fundi ng i n  the 3 years preced i ng the rule 
change. Because the rule change ended the program altogether, w i thout pro
tection of exist i ng options, many m inority and l im i ted-resource farmers have 
lost th is  opportun i ty to repurchase their land. 

Another example i s  the prohib i t ion i nst i tuted i n  1 996 agai nst cont inued 
lending to farmers who had received a debt wri te-down or whose farms were 
pending l iquidation. Many m inority and smal l farmers have l imi ted access to 
sources of credi t  outside USDA. Without e l ig ib i l i ty for FSA operat ing loans. 
these farmers are unable to cont inue farming and are l ikely to lose their land 
even w i thout formal foreclosure.  

Other agencies, i nc lud ing RHS and the Natural Resources Conservation 
Serv ice ( N RCS) ,  requ i re part icu lar practices or qual i  tications for loans that 
are difficu l t  for l im ited-resource customers to meet .  Unt i l  USDA agencies 
rev iew their ru les to ident ify and e l im inate regulat ions that d iscriminate 
aga inst soc ia l ly  disadvantaged customers, they w i l l  not ach ieve the goal of 
equitable treatment for all customers. 

Improved O utreach Would Improve 
Program Participation' 

Lack of d iversi ty i n  the FSA county office del ivery system d i rectly affects 
part ic ipation of m inority and female producers in USDA programs. Under
representation of m inorit ies on county committees and on county staffs 
means m inority and female producers hear less about programs and have a 
more d i fficu l t  t ime partic ipat ing i n  USDA programs because they lack spec if
ic i nformation on avai lable serv ices. 

However, outreach efforts have fai led on a much broader front than just the 
county committee system in FSA .  USDA does not p lace a priori ty on serv i ng 
the needs of smal l  and l im i ted-resource farmers and has not supported any 
coord inated effort to address this problem. The many mission areas and agen
cies with in the Department have developed the i r  own separate programs that 
may or may not be successful in responding to the real d i fferences in scale 
and cu lture presented by minori ty and l im ited-resource customers. 

M i nority and l imited-resource farmers and ranchers reported they are not 
rece ivi ng the technical assistance they require .  They said they are not receiv
i ng basic information about programs for which they might  be e l ig ib le .  They 
are not being helped to complete compl icated application forms. They are not 
being helped to understand and meet e l ig ib i l i ty requ i rements for programs. 
They are not receiv i ng i nformation about how their app l icat ions are handled 
and. i f  they are den ied partic ipation, why they were den ied and how they 
m ight succeed in the future .  When they do receive loans or other program 
benefits, they are not being helped to use those benefits most effectively to 
improve their operat ions. 

Some outreach efforts. l i ke the consol idated Service Center approach to 
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provid ing comprehensive services to USDA customers. have created new bar
riers. Their  locations have not considered the needs of m inority and l imi ted
resource customers who may have d i fiicul ty in reaching more d i stant centers 
than customers wi th greater resources. The ir  services have not provided for 
cu l tural and language d ifferences that make USDA programs inaccessible or 
less relevant to m inority customer needs .  And the ir  services have fai led to 
recogn ize the d ifferent needs of smal l-scale enterpri ses. be they farms. busi
nesses, communi t ies, or fami l ies. 

Cultural Insensitivity Interferes with 
Minority Participation 

USDA program outreach e fforts have not made sufficient use of partnersh ips 
wi th communi ty-based organizations. land-grant and other educational i nst i
tut ions, and program d ivers i ty in i t iat ives that understand the spec i fic needs of 
m inority and l im i ted-resource customers. These organ izations and inst i tut ions 
can help USDA agencies address d i scrim inatory program ru les. develop 
appropriate specia l  programs. and target outreach in the most effective ways 
to reach minority communit ies and other groups wi th special needs. 

Customers at the recent l i sten ing sessions rei terated the specia l  needs of 
d i fferent m i nority and social ly  d i sadvantaged communit ies .  Al l  communi t ies 
agreed that they are overlooked when information i s  released about avai lable 
USDA programs. USDA agenc ies do not make use of  m inority community 
organ izational and media outlets to be sure a l l  e l ig ib le part ic ipants know 
about thei r programs. Cul tural barriers prevent the communication necessary 
for good service by USDA programs. 

Al l  communi t ies also agreed that m i nority youth are being d iscouraged 
from becoming farmers . They wi tness the strugg les of the i r  parents to obtain  
fai r  treatment and the poor return for their efforts. Listen ing scssion part ic i
pants said young m inorit ies are not recru i ted for USDA youth programs in 
sufficient number. And those few who do choose to try to farm are turned 
down for ownership and operati ng loans because they are too young or too 
i nexperienced, even when they hold col lege degrees i n  agricu lture. 

Young men and women who want to fol low in  the fami ly  footsteps. either by 
tak ing over the fami ly  farm or by buying their own. oftentimes find it difficult to 
obtain financing for their ventures. Accord ing to several speakers at the l i stening 
sessions. FSA ha<; den ied loans to new or beginning farmers despite years of 
working on their fami ly farm or receiving advanced degrees in agriculture. 

A farmer at the Hal i fax. NC session said that in 1 994. his son received a 
letter from FmHA which said. "You lack sufficient t ra in ing and experience 
and educat ion to be successful in  farming to assure reasonable re-payment for 
the loan requested:' H i s  son. who grew up on a 300-acre fami ly farm, was a 
graduate of A&T State University with a major i n  agricul tural educat ion.  
S ince h i s  son had inheri ted land and equipment from his  grandfather, a l l  he 
needed was operating money. This speaker mentioned an FmHA pamphlet 
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for young farmers which says "You ' re interested in being a young farmer, 
then FmH A  wants to help." As the speaker said, "Where is the help?" 

A special case exists among American I ndians on Tribal lands. USDA pro

grams have not addressed their special status as sovereign nations and have 

not accommodated the special needs of their ownership of land in trust. The 

county delivery system ignores the pol i tical boundaries of Tribal govern

ments. Lack of cooperation between the Department of the Interior, with 

responsibil ity for I ndian affairs, and the USDA, with its responsibi l i ties for 
agricultural, rural ,  and food and nutrition programs, interferes with del ivery 
of needed services to American Indians. Program rules specifying particular 

forms of land ownership for eligibil ity prevent American I ndians from access 

to assistance they need to develop their agriculture and conserve their land . 

Hispanic and Asian-American farming communities expressed concern that 
cultural differences in approaches to farming, in family and community tradi

tions, in language, even in d iet, are not being considered in the ways USDA 

delivers its programs. They express a perception that USDA has begun to rec

ognize the shortcomings in its outreach to African-American and American 

Indian customers, but that it has yet to even identify that there is an unmet 
need in the H ispanic and Asian-American communities. 

One of the most neglected customer communities, with few representatives 
at the l istening sessions, was the farm worker community. According to this 
group, USDA has almost completely fai led to acknowledge its responsibi l i 

ties for addressing the needs of this  community of agricultural workers. 

Research and Education Needs of Minority, Small-Scale, 
and Limited-Resource Farmers and Ranchers Have 
Been Neglected 

Beyond direct assistance programs, USDA research and extension efforts are 
not adequately addressing the unique needs of small ,  l imited-resource, and 
minority farmers and ranchers. These include the need for intensive enterprises, 
appropriate technologies and practices, value-added products, management and 
marketing strategies, and the systematization of these into profitable operations. 

Funding for the 1 890 and 1 994 land-grant institutions has not been ade
quate. Speakers at the Belzoni ,  MS,  listening session said that the "disparate 

funding" between the S tate's 1 890 and 1 862 institutions by USDA has also 

contributed to the problems facing minority farmers in the State. Funds for 
1 890 and 1 994 institutions should be directly appropriated in proportion to 

the number of minority farmers in the State. At the Washington, DC, session, 
the Secretary was asked to act on a proposal submitted several weeks ago to 

create partnerships with institutions serving Asian-Paci fic Americans. 
Also, the lack of representation of smal l ,  l imited-resource, and minority 

farmers and ranchers on many research and education advisory boards has 

reduced the responsiveness of research and education programs to the specif
ic needs of these under-represented groups. M inority customers are also more 
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USDA Small and Disadvantaged Business 
Procurement Accompl ishments FY96 
( in  % of total $) 

USDA 
Goals 

5 1% 

U S DA 
Totals 

al l  or some procurement 
goals met 88% 

no procurement 
goals met 

60% 60% 

Agency/ FSIS R D  REE FSA FCS N RCS FS APH I S  AMS OIG 00 
Mission 

Area 

Source: OSDBU 

l i kely to part ic ipate in research and education programs if at least some of 
those del i vering the programs and on the advi sory commi ttees are of the 
same race. sex. and ethn ic i ty. 

Including Small Businesses in USDA Programs 

Outreach efforts to expand contract ing for goods and services to SUppOl1 
USDA agencies have also been a source of complaints .  M i nori t ies. women. 
and other under-represented groups say that USDA agencies favor nonminori
ty contractors for general operat i ng goods and services. 

USDA set procurement goals in tiscal year 1 996 for al l  small businesses. and 
within that category for smal l disadvantaged businesses part ic ipat ing in the 
Smal l  Business Admin istration ( SBA ) 8( a )  program. for other minority-owned 
smal l d isadvantaged businesses. and for women-owned businesses. Although 

29 CIVIL RIGHTS AT THE U S DEPARTMENT OF AGRICULTURE 



I I I • • • •  _ •• '-4cCiI"VijILLFR"IGG�HnTriS5FP;;:;ro�g�ra;;;m;JDo;e�li�ve;;ry;and��O);:u�t1i�ea;;;chh ---------

Conclusions ------

the Department met i ts goal only for 8 (a )  part icipant businesses. i t  came close 
to the goals in several other categories. Accompl ishment by m ission area and 
agency, however, varied widely. from a high of exceeding all USDA smal l  and 
disadvantaged business procurement goals in the Natural Resources 
Conservation Service and Forest Service to a low of meeting none of those 
goals in the Farm Service Agency and the Agricu ltural Marketing Service. 

A long the same l i nes. the Foreign Agricul tural Serv ice ( FA S )  operates an 
Export Promotions Program that assists U .S .  agricu l ture and food-re lated 
busi nesses in reach ing overseas markets. M inorit ies have not been wel l-repre
sented. e i ther among employees or among cooperat i ng businesses. FAS also 
has not focused much attent ion on deve loping markets i n  African nations. 
countries in which many African-American busi nesses are i nterested. 

Current Funding Priorities Are Inadeq uate To Address 
the Needs of Minority and Limited-Resou rce Customers 

Al l  of these voids i n  USDA's program de l ivery are exacerbated by the 
i ncreas ing shortage of funds avai lable for program del i very. Yet shortage of 
funds i s  no excuse for i nact ion.  USDA has not dedicated enough of i ts avai l 
able funding to serv i ng the needs of m inority and l im i ted-resource customers. 
Both increased funding and a retarget ing of a lready avai lable funds are neces
sary to address the Department's fai lures in responding to the needs of these 
underserved customers. 

C
learly. USDA has not effect ively protected. supported, or promoted 
smal l  and l im i ted-resource farmers and ranchers and other under
served customers. Not only have they often not been served at a l l ,  

but  i n  many cases the serv ice has appeared to be detrimental to the survi val 
or m inority and l im i ted-resource farmers . The recent C iv i l  Rights l i s ten ing 
sessions revealed a general perception of apathy, neglect. and a negative bias 
towards a l l  mi norit ies on the part of most local USDA government officials 
d i rectly involved i n  dec i s ion making for program de l ivery. A reporter at the 
recent l isten ing sess ion i n  Tulsa. OK. observed that mi nority farmers are not 
sure which condi t ion "was worse-being ignored by the USDA and miss ing 
potent ial  opportuni t ies or gett ing i nvolved wi th i ts programs and fac i ng a 
l i tany of abuses." 

M inori ty farmers have lost s ign i ticant amounts of land and potential farm 
i ncome as a resul t  of d iscrim i nation by FSA programs and the programs of 
i t s  predecessor agenc ies. ASCS and FmHA. Soc ia l ly  disadvantaged and 
m i nority farmers said USDA is part of a conspiracy to take their land and 
look to USDA for some kind of compensation for their losses. 

Because of the trad i t ional select ion process for employees and management 
wi th in  the FSA program del i very system, State and county commi t tees and 
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their staffs have not been held accountable for carryi ng out USDA nondis
crimi nation pol ic ies .  The non-Federal status of county employees al lows for 
less d iversity and accountabi l i ty to the Departmental c iv i l  r ights pol ic ies .  
Under-representat ion of socia l ly d isadvantaged groups on State and county 
committees and in the county office:-- contributes to mistrust of the 
Department .  The Rural Development m i ssion area faces s imi lar charges of 
discrim inatory del ivery of programs and lack of accountabi l i ty of i t s  State 
d i rectors. 

The process for reso lv ing program compla i nts has fai led. M inority and l im
i ted-resource customer!-> bel ieve USDA has not acted in good fai th on the 
complaints .  Appeal s  are too o ften delayed and for too long. Favorable deci 
s ions are too often rever!->ed. 

Some problems of i nequi table de l i very of services stem from program ru les 
and legis lat ion that-intent ion; .. d ly or not-have the effect of d isqual i fy ing 
l im i ted-resource customers from USDA programs. E l ig ib i l i ty requ i rements 
l im i t  the part ic ipation of l imi ted-resource customers whi le compl icated forms 
and program regulat ions  d i scourage part ic ipat ion.  

Poor outreach effol1s are central to the USDA's fai lure to meet the program 
needs of m inori ty. smal l -scale. and l im i ted-resource farmers. USDA Serv ice 
Centers are not wel l located to serve soc ia l ly  d isadvantaged customers and 
arc not a lways accessible to the d isabled. County offices and Serv ice Center 
staffs do not provide the necessary assi stance to social l y  di sadvantaged cus
tomers in understanding regulat ions and complet i ng compl icated appl ications. 

USDA agencies ha\'e a lso fai led to estab l i sh work i ng re lat ionsh ips wi th 
community-based organizations and educational i nst i tu t ions that cou ld help 
communicate USDA programs to underserved communi t ies .  As a conse
quence. cul tural and language d i fferences that interfere with minority part ic i
pat ion in  USDA programs have not been addressed su fficient ly. 

The specia l  needs of smal l -scale and l im i ted-resource enterprises have also 
not been addressed. e i ther in the area of technological improvements and 
al ternative enterprises. or in the area of market ing .  USDA has also fai l ed to 
cons istent ly meet i ts goals for i ncreas ing procurement from smal l  and di sad
vantaged busi nesses.  

L im i ted funding cannot be an excuse for i nadequate target ing of funds to 
minority and l im i ted-resource customers. However. i ncreased fundi ng. as wel l  
as i mproved target ing. wou ld do much to improve m inority and l imi ted
resource customer part ic ipation in USDA programs and to demonstrate the 
Department 's commitment to serv ing their needs .  
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Workforce Diversity and 
Employment Practi ces 

Background------------

1 1 

M
any of the problems i n  USDA's program del ivery system are related 
to the level of d ivers i ty in the Department's workforce. USDA cus
tomers at l i sten ing sess ions expressed their concern about diversity, 

or rather the lack of i t ,  in USDA serv ice centers .  Mi nority fanners i n  part iCLI
Iar �aid that because the workforces in many county offices are not diverse. 
they arc often forced to deal wi th employees who not only did not understand 
their needs and concerns. but who blatant ly  d iscr imi nate agai nst them. 

Al though women. m inorit ies. and persons with d i sab i l i t ies have made gai ns 
over the past decade. the CRAT found that these groups cont inue to be under
represented in many USDA agencies. Th i s  i nc ludes, s ign i ficantly. the offices 
of the Secretary and the Subcab inet, which accord ing to many managers and 
employees set examples for the rest of USDA. 

How the eRAT Defines Workforce Diversity 

Workforce d ivers i ty is an i ntegral part of USDAs miss ion. The CRAT 
be l ieves that, funLiamenta l ly, workforce L1 ivers i ty i s  an effort to improve the 
way all employees work together to accompl ish USDAs missions.  It means 
making every effort to tind and use the rich human talent and d ivers i ty of the 
Nat ion.  More than just an idea and a goal .  i t  i s  a way of look ing at oursel ves 
anLi each other: an openness to d i fference and innovat ion :  a real i zation that. 
as Secretary Gl ickman has said, America's strength i s  in  our d i fferences. 

Workforce d ivers ity is also a commitment to prov ide tra in ing and career 
deve lopment opportun i t ies to a l l  USDA employees. so that their potent ial i s  
fu l ly used. I t · s  what the "People's Department" is .  or should be, a l l  about
fai r  and equal treatment for a l l  USDA employees and customers. Where 
divers i ty is valued as a source of strength. employees of d iffering race, color, 
age, sex, sexual orientat ion. national orig in .  re l igion, marital status and 
people wi th d isab i l i t ies are a l lowed to contribute crfect ively at all levels of 
USDA:  employees are g iven an opportun i ty to develop, advance. anLi 
contribute to the USDA miss ion:  managers at a l l  level s  understand, embrace. 
and effectively Lise the diverse values, bel ie fs ,  and behavior of USDA's 
employees. 

Workforce d ivers i ty i s  not giving preferent ial treatment i n  v iolat ion of 
meri t  system pri nciples. I t  i s  not deny i ng opportuni ty to one group to h i re. 
tra in .  or promote another group: and i t  i s  not a quota program. which is 
neither legal nor advocated. 
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While a fell ' USDA agencies 

have made great strides ill 

divers!fyillg their l I 'orkforce 

at al1 lel 'els, most COl 1 tillue 

to lag f([r  behind ill /JI()I'iding 

the same lel 'els qf dil'ersi(r ill 

their professiol1([I, l I 1id- , ([Ild 

senior-Iel 'el positiolls. 

Members of the Civi l  R ights Action 
Team at a listening session . 

Minority and Women Under-Represented 
in USDA's Workforce 

According to the U . S .  Department of Labor. between 1 990 and 2000. women. 
m i norit ies. and imm igrant� w i l l  account for 80 percent of the Un i ted States 
l abor force growth .  The "Framework for Change : Work Force Divers i ty and 
Del ivery of Programs:' a USDA report released in 1 990. found that USDA 
had a need to remedy under-representat ion in i ts  workforce by prov iding 
equal employment and promotion opportun i t ies for a l l  employees. When th is  
statement was made, U S DA ranked 52nd out of 56 Federal agencies i n  the 
employment of m inori t ies. women. and i ndividuals w i th d isab i l i t ies .  

I n  1 990. USDA estab l i shed a goal to build a d iverse workforce that approx
i mates the N at ion's  labor force at entry. m id. sen ior. and execut ive levels  and 
to ensure that the workforce would de l iver programs in an efficient .  e ffect ive. 
and fai r  manner by 2000. The 1 995 GAO report c ited earl ier noted that whi le  

women and m inori t ies at USDA had made progress in  the ir  relat ive leve ls  of 
representation s i nce 1 984. compared wi th  white men.  they were st i l l  reprc
sented i n  lower re lat ive numbers in the agencies'  key job categories. I n  gener
a l ,  the re lat ive numbers of whi te women and m i nori t ies in the SES ranks of 
USDA has increased s ince 1 984. However. white men conti nued to domi nate 
the h igher ranks of USDA's top pos i t ions in 1 996. 

These stat ist ics. however. do not te l l  the whole story. An analysis of USDA's 
workforce by Professional , Admin i strative. Technical .  Clerica l ,  Other. and 
B lue  Collar ( PATCOB )  selies shows that men continue to dominate the profes
sional ranks in USDA. accounting for over 77 percent of the 28. 1 0  I profes
sional pos i t ions. Whi te men i n  pal1icular account for 1 8.678 or 66 percent of 
all professional pos i t ions in USDA.  Women cont inue to hold the majority of 
the 7 .057 c lerical pos i t ions in  USDA.  f i l l i ng 92 percent of those pos i t ion�. 

Whi le  a few USDA agencies have madc great strides i n  d ivers i fy ing their 
workforce at a l l  levels .  most cont i nue to lag far behind i n  provid ing the samc 
leve l s  of diversi ty in their professional ,  mili- ,  and senior- Ievcl pos i t ions. ( Sce 
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USDA Work Force Compared to 
Civi l ian Labor Force in 1 996 

White Men 

White Women 

Black Men 

Black Women 

Hispanic Men 

Hispanic Women 

Asian-Pacific 
American Men 

Asian-Pacific 
American Women 

American Indian 
Men 

American I ndian 
Women 
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Civi l ian 
Labor Force 

- 42.6% 

• 
35. 3% 

t 

4.9% 

'j 
5.4% 

4.8% 

n 
3.3% 

t 1 .5% 

• 1 .3% 

.3% 

.3% 

USDA Permanent 
Work Force 
(All Grades) 

49.3% -

..!. 3 1 .8% 

3 . 7% 

t 
5. 8% 

1"'1 
3. 1 %  

• 1 . 7% 

, . 8% 

t 1 . 5% 

t 1 . 5% 

• 1 . 0% 

Source: EEOMAS data for September 30, 1 996 
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USDA Permanent 
Work Force 
(GS 1 3-1 5) 

White Men 

White Women 

Black Men 

Black Women 

Hispanic Men 

H ispanic Women 

Asian-Pacific 
American Men 

Asian-Pacific 
American Women 

American Indian 
Men 

American Indian 
Women 

-

• 

• 
• 

• 

• 

I 

1 7. 9% 

4 .0% 

3 . 9% 

2 . 0% 

.6% 

2 . 1 %  

.6% 

.8% 

.2% 

Senior Executive 
Level Work 
Force** 

67.9% • 68.0% 

] '  1 9 .0% 

7.8% 

10, 2 . 6% 

• 1 .3% 

. 3% 

. .8% 

0% 

0% 

. 3% 

" Presidential appointees, career and non-career SES positions, senior level positions, scientific 
and technical positions, and USDA judges. Does not include senior foreign service positions. 
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the agency workforce pro fi les in  Appendi x  C for deta i led i n formation on 
USDA employment stat ist ics . ) 

Accord ing to data from the Equal Employment Opportun i ty Moni toring 
and Analysis System ( EEOMAS),  re lat ive to the Civ i l ian Labor Force, 
H ispanics are the most under-represented m inority group in USDA, fol lowed 
by As ian-Pac i fic A mericans . H ispanics. who are not wel l  represented at any 
grade level ,  are the fastest growi ng m i nority group: many est imate that they 
w i l l  be the l argest mi nority group by 20 1 2. American I ndians have been able 
to achieve and exceed parity in  USDA overal l ,  but arc under-represented i n  
some regions and grade leve ls .  

Employee Perceptions of Workforce Diversity at USDA 

Statist ics te l l  only a smal l part of the story. Workforce d ivers i ty is about how 
well  USDA treats. values, and taps the potent ia l  of everyone in i ts  workforce. 
By that measure. according to employees who spoke at CRAT l i !'lten ing se!'l
s ions.  USDA is not very d iverse at a l l .  

Stat i stics alone do  not explai n why USDA's workforce looks as  i t  does. or 
what has and has not been done by USDA managers to he lp or h i nder di\·ersity. 
At l is tening sessions at USDA's National Finance Center ( NFC ) in New Orleans. 
at Woodland. CA. and at the Jefferson Audi torium in Washington, DC. minority. 
female. and employees with disabi l i t ies told the CRAT that they face a d i fferent 
set of standards when try ing to advance in their  careers at SDA.  

M any contend that personnel ru les, regu lations. and po l icies are app l ied 
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Female employees at some of 
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those who refused to engage 
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denied promotions and/or 

transfers. In some instances, 

careers were "destroyed and 

the work situation turned 

violent." 

CIVIL RIGHTS Workforr:e Diversity and Employment Practices 

di fferent ly for women and mi nority cmployees .  B lack employees. many wi th 
col lege degrees. sa id they were turned down for technician pos i t ions or even 
many entry-level pos it ions.  because they do not qual i fy. They spoke about the 
i nabi l i ty  of b lack employees. even thosc wi th prior government experience. to 
be converted to permanent posi t ions.  One employee who appl ied for an 
account ing technic ian job said he was told that his hands were too l arge to 
use an adding machine .  

M i nori ty and female employees told of being unfairly denied promotions. 
permanent posi t ions. developmental assignments. tra in ing. and awan.ls. and 
they spoke of having their posit ions downgraded and e l iminated. They said 
managers often detai l  "favored" employees into vacant posit ions prior to adver
t is ing those po�it ions. This practice gives the detai led employees valuable 
experience in the job. which strengthen!'> their resumes and often guarantees 
their eventual selection.  Such " pre-selection" tactics are problems at a l l  grade 
levels .  including SES posit ions. m inority and female employees said. 

There i s  a perception that the Forest Serv ice i s  us ing i ts  "surp lus  l i st" to 
reta l iate agai nst employees who fi led complai nts .  The surplus l i st .  offic ia l ly 
cal led the Forest Serv ice \ ,  Employee Placement Serv ice. is  used to ident i  l'y 
pos i t ions that w i l l  be reduced. e l i m i nated, or moved in  response to budget 
cutbacks .  

Because they represent only a smal l  port ion of USDAs workforce. Asian
Pac i fi c  American employees said they "reel i nv is ible ." Despite their specia l 
ized degrees or educat ional achievements. many Asian-Paci l ic  American 
employees at N FC said that they have a hard t ime gett ing promoted . I n  
add i t ion t o  a " g lass cei l i ng:' they bel i eve there i s  a "st icky 1100r" for them 
because none can r ise above the GS- 1 2  le\'eI . Others said that managers used 
employees '  accents as excuses to hold them back .  

As noted earl ier. many USDA employees descri beu what they cal led 
" hosti le  work environments." Other employees. part icu larly at the NFC. 
contended that nepot i sm and favori t i sm were widespread throughout their 
agency. They said that promotions were g iven to employees who were 
friendly wi th or re lated to managers. 

Female employees at some or the l i steni ng sessions said that those who 
refused to engage in  sexual re lationsh ips wi th their supervi sors orten were 
den ied promotions and/or transfers. I n  some i nstances. careers were 
"destroyed and the work s i tuation turned violent ." 

A Forest Service employee at the New Orleans l i stening session compared 
the s i tuation to someone who has cancer. add ing that i f  the cancer is ignored. 
it destroys e\'eryth ing around i t .  and "eventual ly destroys i ts  host.  the very 
th ing that is essent ia l  to i t s  l ivel i hood." W h i le NFC and the Forest Service arc 
ci ted i n  these examples. these recurring themes can be appl ied to other USDA 
agencies as we l l .  

The CRAT also heard from employees wi th disabi l i t ies.  Approxi mately 
1 . 1 42 employees ( 1 .2 percent ) in  USDA have indicated that they have a target
ed disab i l i ty. Targeted disabi l i t ies are 29 spec i fied severe d isabi l i t ies. At 
employee l i stening sessions. individuals with d isabi l i t ies said that even though 

37 CIVIL RIGHTS AT THE u s  DEPARTMENT OF AGRICULTURE 



\ I  I • • • •  _ •• '-�ccmlviiIIiL:lRRliCGiiHifTTsS�Wc�or�kfifoo;;;rc�eID>iiv�e:;;rs�ity�and;;djE�mp-;;;;ilo;;yme�n;;;t�P;;;rac�tic�e�s-----

Table 1 :  USDA Employees 
with Targeted Disabil ities 

Position 
Levels Number Percent 

SES 2 0 .5  

GS 1 3- 1 5 87 0.7 

GS 9- 1 2  369 0 .9 

GS 1 -8 639 1 . 9 

Wage G rade 
& Other 39 2.0 

they are competent in  the ir  sk i l ls and abi l i t ies, they often cannot calTY out and 
complete assignments because they l ack adaptable equipment for the heari ng
or v isual ly- i mpaired. Many t imes, USDA agencies a lso t�\ i l  to provide material 
in  the necessary format, such as Brai l le or c losed-captioning.  

At  the Wash ington. DC, l i stening sess ion, a Forest Service employee 
described the frustration of many disabled USDA employees regarding the 
l ack  of spec ial accommodations, which they need to fu l ly  part ic ipate i n  meet
i ngs and l isten ing sessions. She said that wh i le EEOC Management Direct ive 
7 1 2  c learly provides avenues to enable employees with targeted disab i l i t ies 
to be promoted and to receive tra in ing .  approx imate ly  70 percent of those 
with disab i l i t ies in the Forest Service are in GS-7 or below posi t ions .  The 
employee said, "Whi le persons wi th  targeted disab i l i t ies represent 7 percent 
of the Civ i l ian Labor Force [CLF ] ,  they only repre:-.ent 1 .28 percent [ 394 
employees I of the workforce at the Forest Serv ice." The CRAT has not been 
able to veri fy the CLF numbers for persons wi th targeted d isab i l i t ies .  (Table 
I provides information on the number of  employees with targeted disabi l i t ies 
in USDA . )  

The CRAT fou nd that USDA has not taken advantage o f  the exi:-. t ing 
Federal programs avai l able to help agencies i n  recru i t ing and h i ri ng employ
ees with di sabi l i t ies.  The Workforce Recru i tment Program for Col lege 
Students wi th Disab i l i t ies is one n::cru itment source; however. in  1 996 U S DA 
h i red only three students under that program.  

Employees at a l l  of  the l istening sess ions to ld of harassment or reprisab 
after they had fi led compla ints or come to the defense of co-workers. They 
complai ned that their supervisors su ffered no consequences, even a fter having 
been found gui l ty of  commit t ing various offenses. In some instances. these 
supervisors were promoted and their  careers advanced wi th no i l l  efrech. One 
employee told of a manager with four findings of reprisal agai nst h im who 
recent ly rece ived a temporary assignment as act ing head of a regional nflice. 
Fear of reprisal or harassment has kept some employees with legi t imate com
plaints or concerns from speaking out. Several employees at the l i sten ing ses
sions said that they hesitated to come forward for fear of reprisal and that thi:-. 
fear kept other employees from speak ing out .  

Two speakers at the Wash i ngton, DC, employee l i sten ing se:-.sion identi lied 
themselves as members of the USDA Gay, Lesbian, and B isexual Employees 
Organ ization ( GLOB E )  and both spoke of the host i l i ty and ridicule they have 
experienced from others when they disclosed their sexual orientation . An 
employee at the Woodland. CA, session said that for 22  years, from the sign
i ng of  Executive Order 1 0450 by then-President Dwight E isenhower brand i ng 
homosexuals as perverts and excl uding them from the Federal c iv i l  service. to 
a 1 975 Civ i l  Service Commiss ion memorandum wh ich declared such d is
crimination a prohibited personnel practice, it was impossib le to serve one 's 
country as an open ly  gay or lesbian Federal employee. Despi te th is  pol icy 
change. many gay and lesbian Federal employees remained i n  the closet 
because of the d i scri mination experienced by others who were open about 
their  sexual orientat ion . As th is  employee said,  ' " i t  takes an enormous amount 
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The opportunity to participate 

in decision-making bodies 

provides important career 

developmental opportunities 

for minorities and women, 

whose perspectives also add 

to the quality of decisions 

that are made. 

of energy to maintain a cover 2.+ hours a day. Sad ly, for many employees the 
stress is too much and they spira l  downwards i nto various form!'> of dysfunc
t ional and se l f-destruct ive behavior." 

Past Recommendations on Workforce Diversity 

These i ssues are not new. Several past reports and task forces have identi fied 
problems in workforce diversi ty as wel l as proposed solut ions,  but l i l l i e  has 
been done to i mplement those recommendations.  

The Secretary's 1 996 B lue R ibbon Task Force on Equal Opportuni ty and 
Divers i ty stressed the i mportance of hav ing e ffect ive AEP's in place. Several 
of the recommendat ions  of the Ta�k Force which were adopted by Secretary 
G l ickman concerned strengthen i ng agencies' AEP·s.  The Secretary d i rected 
the Assistant  Secretary for Admin i strat ion to i ssue guidance on ex i st ing 
statutes and regu lat ions for execut ing the AEP program: and each Subcabinet 
offic ia l  was d i rected to i ssue a statement to her or his agency heads re i terat i ng 
the need to comply wi th their submi tted plan .  The Assi�tant Secretary for 
Admin i strat ion also was d i rected to i ssue an official  semi-annual report on 
each agency's  compl i ance wi th its AEP. 

An  effective AEP w i l l  ensure that USDA is tak i ng the necessary act ions to 
e l i

'
m i nate the under-representation of women. minori t ies.  and persons wi th 

d isab i l i t ies .  The B lue R i bbon Task Force reiterated that the development and 
execution of AEP's mu'>t be carried out in a fashion that is consistent with the 
pri nciples laid out by the Supreme Court in Adarand COlbtruction v Pena. 
The goals and object ives de�cri bed in  AEP's cannot be transformed uncon
sciously in to quotas. 

The Task Force also advocated d iversi ty on all USDA task forces. commit
tees. and advisory groups. USDA is cont i nua l ly  establ ish ing task forces. 
commit tees. and advisory groups on a large variety of i ssues. These groups 
cover a wide range of act iv i t ies.  and provide important deve lopmental oppor
tun i t ies for employees to advance their careers. 

USDA has pub l i shed a regulat ion requ iring that USDA consider divers i ty 
as part of i ts  appoi ntments to external task forces. committees. or advi sory 
groups.  Secretary G l ickman has also i ssued a pol icy stalement regard i ng 
d iversity on a l l  internal ta�k forces, committees. and adYisory groups.  Even 
so. several employees. inc luding pol i t ical appoi ntees. told members or the 
CRAT that d ivers i ty is rarely the case. especia l ly 'Alhen dec is ions are being 
made about crit ical i ssues at the Departmental and agency leve l .  s Lich as the 
Fund for Rural America. 

The opportun ity to part ic ipate in  deci s ion-mak ing bodies provides impor
tant career deve lopmental opportun i t ies for mi norit ies and women. whose 
perspectives also add to the qua l i ty of decision� that are made. 

The Secretary has d i rected the Assistant Secretary for Admin i strat ion In 
establ i sh a database conta in ing i n format ion on the workforce makeup of each 
agency. Accurate data is essent ia l .  especial ly  when the percept ion is Ihat 
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mi norities and women are being adversely  i mpacted by downsizing.  
( Unfortunate ly, the Department now has two databases-the EEOMAS and 
the DN7 1 ...J. databases-nei ther of which contains accurate data . ) Based on the 
data avai lable to the CRAT. downs iz ing has not had a negative impact on 
women and minorit ies. In fact, these groups have shown s l ight  i ncreases 
large ly because many white males accepted i ncent ives to ret i re. 

The Report of the USDA Task Force on Sexual Orientat ion, dated January 
] I .  I 99...J., i nc l uded a l i s t  of recommendat ions which addressed the i ssue of 
sexual orientat ion. The USDA GLOBE provided the CRAT with a rev i sed l i st 
of recommendat ions based on that report . These recommendations i ncl ude 
provid ing tra in ing on the subjects of sexual orientat ion,  homophobia, and 
nontrad i t ional fam i ly  structures:  deli n ing and pub l ic iz ing the avenues of  
redress avai lable to employees and program rec ipients who have been sub
jected to d iscr iminat ion based on sexual orientat ion : and hav i ng the 
Department become an advocate for domest ic  partner benefits ,  and re intro
duction of the Employment Non-Discri minat ion Act. 

Employee Complaints 

Because of USDAs lack of l:ffective leadership in c iv i l  rights. employees who 
ti le EEO complaint!-. have had to endure a tru ly  dysfunctional system. 

Under the EEO complaint  process, employees who bel ieve they have been 
d iscri m inated agains t  in  the workplace must first contact a USDA EEO coun
selor. The counse lors  report to a centra l  USDA c iv i l  rights office as a resu l t  of 
a 1 99...J. reorgan il.ation. During the counse l i ng stage. counselors te l l  employees 
about the ir  EEO rights, and employees are encouraged to · ' informal ly 
resolve" the matter. If  the matter i s  not reso l ved, then a "formal complai n t" i s  

li led wi th one of USDA's c iv i l  rights o ffices. The case must  then be i nvest i 
gated before a decis ion i s  reached . A l though there are lega l ly  estab l ished t i me 
l i m its.  employees often don ' t  hear anything about the i r  cases for years . 

One part of the problem is strictly the volume of complaints .  USDA has 
ligures on EEO complai nts c losed, opened, and pending during the last 5 
years ( see chart next page ) .  

The numbers c learly show that. w i th the exception of a decrease i n  1 996 
due to the reconc i l i at ion of data, complaints are being li led faster than the 
C iv i l  Rights oftice can handle them . Between 1 992 and 1 996, USDA reported 
that compla ints took anywhere from I to ] years to c lose. e ither by sett lement 
or dec i� ion.  The l i sten ing sessions suggest that resolut ion may be tak ing 
much longer. 

Employees at the l i sten ing sessions compla ined about the process and the 
lack or respons iveness on the part of SDA's C iv i l  Rights office.  An FC 
employee who ti led a compla in t  in 1 992 said the on ly contact he ever 
received from USDA was in J u ne 1 996. A lthough the letter apologized for 
the uelay and assured h im he would  receive prompt serv ice, he said he has 
hearu noth ing further and his cal l s  have gone u nreturned. 
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Backlog of Formal EEO Complaints 
Filed Against USDA by Employees 
1992-1 996 

- Fi led or remanded in FY .=: 

:=:- Remaining at end of FY 
( inc luding complai nts on hand -.::==: 
at end of previous FY) -

EI 
.::==: -.::==: 

Closed d u ring FY 
2233 772 - I nformal Complai nts 

2005 :=::::- =:::::;. 
� -
� 

� -.::==: 1 732 === - -.=- .=- == 
1 628 

- � .::==: .::==: -- � - :::::= === 
.=- .::==: === === 
� � - - - -- - === --

� === - - -.::==: .=' .::==: - � � 666 � -
-==- === - � � === == .=' 683 � - - - -

.=' .=' - === === - - - � - == .::==: .=' .::==: .::==: - - - === :=::::- � -.::==: .::==: .::=- .::==: === - - - - � === -====-.::==: - .::==: .::==: === - - - - - - == 1 863 .::==: .=' .::==: .=' === --- 462 - -
.::=- === - === -- � � -.::==: - === - - - - - == - === === .=' 
::::::::= - - - - -

=== === -= - === === -
== 1 046 - - == - - -

.::=- === .=' === - - - � - � -.=' === = 869 === === - - - � - � -
.=' === .::=- === === === - - - -=- - -=- == .:::== = 646 === === - - - - -.:::== .= === === === 
� - - - - - - -

=== === .:::== === === === - - - � - � -
.::==: === === === === -=-. - .......-. - �. - -::=.. -====-- - -

II 
...- ./" ...-

�59 501 383 t 

1 992 1 993 1 994 1 995 

"This figure is lower because 432 cases were closed due to a comprehensive audit ( reconciliation of data ) .  
Source: USDA annual reports f i led with E EOC; Office o f  Operations 
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One woman said she had ti led a complaint because she feared for her l i fe, 
and 6 weeks later. received a form letter ask i ng her to contact an EEO coun
selor. A Forest Service employee i n  Cal i fornia bel ieves the EEO compla int  
process and the people runn ing i t  are "an adversary toward the employee 
rather than what their job is supposed to be." Fee l i ng they have nowhere e lse 
to turn. many employees have gone d i rectl y  to the Secretary 's  office .  

Another oft-expressed complaint about the EEO process i s  the fai l ure of the 
c iv i l  rights staff to honor confidential i ty. An employee in  New Orleans charged 
that "by the t ime you get back to your desk. your superv isor and those who you 
are al leging these charges against know everyth ing you have said." 

Employees a lso echoed the theme that agenc ies, i n  part icular the Forest 
Service. have not complied wi th  the terms of settlement agreements or taken 
the corrective actions mandated by EEOC or other adjudicative bodies i n  
their decis ions.  One employee said when she reported the non-compl iance to 
USDA's compl iance div is ion. she was s imply told to go to court. 

A sentiment frequent ly  voiced by employees and managers a l ike is that the 
EEO office and the Department are more concerned with sett l ing complaints 
than with so lv ing the real workplace problems. During the New Orleans l i sten
i ng session. �everal employees complained that they were pressured by EEO 
counselors not to go through wi th an EEO complaint .  An employee relat ions 
spec ia l i st i n  Wash ington. DC, 

'
characterized the process as one of "giv ing out 

money in  exchange for wi thdrawing a complaint ." S he added that whi le set
t l i ng a l l  complaints may be fine if the only concern is sett lement rates. " leg i t i 
mate i ssues of d iscrim ination" become "lost in  th is  process of sett l i ng ." An 
EEO special is t  at  the Woodland session said: " I t  i s  more economical to resolve 
these i ssues. not to settle complaints, but to resolve the i ssues." 

The focus on settlement i s  evident i n  the USDA " resolut ion model ." The 
underly i ng premise of the model is that i t  is better for managers to resol ve 
their own d isputes than to have a judge do it for them. That model makes 
sense as far as it goes. but it uses a settlement ·'formu la." Li tt le attent ion i s  
g iven to  the human aspects o f  conflict, such a s  relat ionships and communica
t ion .  As a resul t .  USDA hasn ' t  focused on uncovering and reso lv ing the real 
problems in the workplace. So, wh i le complaints may get "settled." i ssues are 
never " resol ved" and new complaints are fi led. 

The fixation on settlement i s  perpetuated by the h igh volume of EEO com
plaints fi led. A 1 99 1  law that al lows employees who prove d iscrimination to 
receive up to $300.000 in compensatory damages prov ides addit ional i ncen
t ive for ti l ing .  An employee in New Orleans summed up the fear about those 
cases already in the system:  "If they can ' t  i nvestigate one that 's 4 years old, 
how long i s  i t  going to take one to surface that's fi led now' )" 

The EEO system has left the perception that management i s  not held 
accountable for wrong doing.  Many employees contend that when settlements 
are reached. managers who have d i scr iminated go unpunished, S i nce most 
sett lements are " no fau lt ." t here usual ly is no find ing of d iscrimi nation. mak
i ng d isc ip l ine d i fficu l t .  Between 1 992 and 1 996, there was an average of 22 
tindings of d iscrim ination per year by USDA agencies in the EEO process .  
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The EEO system has left the 

perception that management 

is not held accountable for 

wrong doing. 

The Department has tried new ways to deal w i th EEO complaints .  I n  
September 1 993, the Department estab l i shed the Dispute Resolut ion Boards 
( DR B )  to require management to negot iate and settle complaints .  The boards 
conduct m i n i-hearings at the beginn ing of the formal complaint phase. and 
then assess the case and attempt to work out a settlement. 

A May 1 994 study revealed that both employees and managers thought the 
boards were a step in the right d irect ion.  However. surveys and focus groups 
revealed that the boards were seen as formal ,  too late in the process. and con
cerned only with settlement .  They did not deal with improvi ng communica
t ions or identify ing and solv ing problems. An ind ividual at the Woodland. CA. 
l i sten ing session said five or s ix  management officia ls  attend board sessions 
whi le employees don ' t  even know how the boards are supposed to work . 

The boards have decreased their act iv i t ies s ince FY 1 994. For example. i n  
t h e  las t  quarter of FY 1 996. four of the s i x  service centers conducted only 
three DRB sessions combi ned. Even us ing the sett lement standard by which 
effectiveness has been judged at USDA.  the boards in one of the most act ive 
service centers sett l ed 1 2 1  complaints i n  FY 1 994. whi le the boards in a l l  s ix 
serv ice centers settled on ly  88 cases in  FY 1 996. 

In 1 994. USDA moved the counselors from the agencies to the Department's 
Civ i l  R ights office to i mprove the effectiveness of the counselors. However. 
employees feel the counselors have actual ly been less effective and responsive 
s ince the move. 

The fact that agencies settle a h igh percentage of E EO cases may suggest 
that many complaints do have meri t .  On the other hand. managers frequently 
maintain that the i r  agencies settle regardless of merit and that they are "hung 
out to dry." Under the current system. where sett lement is the focus. the ques
t ion of whether d iscrimi nation has occun'ed or not i s  beside the point .  In a 
1 996 study. the EEOC observed that whi le some EEO complaints may not 
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i nvol ve d iscrimi nation, Federal employees may choose the E EO route 
because they see "no other forum avai lable to a ir  general workplace con
cerns ." Few USDA employees have an acceptable a l ternative route to address 
the i r  workplace complaints .  ' 

M any recommendations have been made to improve the handl ing of work

place disputes. The May 1 994 evaluation of the Dispute Resolution Boards rec
ommended the Department move its focus away from settlement and toward 
resolv ing the underly ing problems, even before an employee goes to an EEO 
counselor. On a s imi lar note, the EEOC's 1 996 report concluded that agencies 
could benefit from the use of an "interest based" approach to reso lv ing work
place disputes. where emphasis  is placed on tinding areas of mutual agreement  
that address people's needs and concerns. A USDA employee focus group on 
EEO and c iv i l  rights recommended in Ju ly  1 993 that USDA al low employees 
to prevail when an agency doesn ' t  respond within the prescribed t imeframes. 
And a 1 996 report commissioned by the Administrative Conference of the 
U n i ted States found that the creation of "ombudsman" oftices has taken pres
sure off of overloaded EEO systems and provided agencies with a veh icle for 
ident i fying and solv ing systemic organizational workplace problems. 

S lowly, USDA is  moving in this d irection. A few agencies-the 
Agricu l tural  Research Service. Animal  and Plant Health I nspcct ion Service. 
and the Eastern Region ( Region 9) of the Forest Serv ice-have estab l i shed 
mediat ion systems outside the EEO process. The Secretary. on May 1 5 . 1 996. 
d i rected the Assistant Secretary for Admin i strat ion to establ ish a model com
plaint  prevention system. and d i rected every agency to create a complaint  pre
vention program by November 30. 1 996. Thc idea is a good one ; however, i t  
appears that i mp lementation has  been s low. Agencies would  benefit greatly 
from Departmental gu idance and a coord inated effort toward contl ict man
agement .  Final ly, the number of EEO complaints could be great ly reduced i f  
managers had the necessary con fl ict management and communications sk i l l s .  
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Conclusions 

U 
SDAs workforce doc,> not rellcct the di \l�rs i ty of i t �  customcr hasc. 
The l ack of divers i ty in field oflices adversely  arrect� program dcl i , 

ery to m inority and � OJ11en customers of" USDA.  S ince Fcderal Ef ( )  
and A ftirmative Employment l aws and pol icies do not gO\ ern thc llon-Fedcral 
work forcc. it is even less re llective of customers than the Federal program 
del i very workforce. At the h ighe'>t kwh. agencies look to the oflice of the 
Secretary and the Subcabinet to be model" for the k ind of diversity L 'SDA i� 
expected to achieve . 

S ince 1 990. wilen USDA in i t i ated formal erforl'-. to divcrs i fy i l '-.  \\ nrkrol"Cl'. 
there has been l i mited progress. Women. mi norit ies. and tho"c with d i�abi l i 
t i es  cont inue to  be under-reprcsented i n  "enior management and  cxcult i ,  e 
pos i t ions at USDA.  

M any minority. female. and employecs with di�abi l i t ies bel icw that thcy arc 
subjected to " hosti le work environment<' and that they face douhle "tandard� 
when seeking to advance in their careers at USDA.  They ch"lrgc manager� \\ i th 
unfair employment practices in  personnel areas regm·ding preselection. ti lllc-in
grade. inequit ies in  the distribution of h igh-visibi l i ty as"ignments. and \\ it ll , iu
l at ion of merit promotion principlc�. They abo pcrcei\C that USDA unfairly 
distributes train ing. award,>. promot ions. and dC\"l�lopmcntal oppm1uni t ics. 

M anagers do not a lways aim for workforce di\"ers i l) \\'hen forming ta"!... 
forces. commi llee'>. and ad\" i sory groups. or in the cOlllpo"i t ion of staff� 
responsible for program del ive ry. Abo. recru i tment erfort� i n  l ' SDA agcnCll's 
are not coord i nated to ensure workforce d i \"cr�it) in  the h i ring of  \\ omcn. 
m i nori t ies. and those with disabi l i t ies .  

As U S DA strives for a diverse workforce. worh.!'orcc planning and rctent i ( ln 
programs must be developed and i mplemented as part of cach agcncy 

.
... 

strateg ic  plan .  
A lso. recommendations in the " 1 994 Report ( )f the L J SDA Task Vorcc on 

Sexual  Orientation" have not been implemcnted to make ccrta in  that d i �eril11-
ination and/or harassment based on �exual orientation wi l l  not he tolerated. 

The E EO complaint system i�  not t imel) .  i s  unrcsponsi\c. and i "  gC l1era l l �  
dysfunct ional .  Too Illuch focus is  p laced on sculcmcnt for sel l lel 1lcnt '�  "<Ike. 
and not enough rocu� i s  placed on rcsnh· i ng the underly ing proble!ll� .  
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The Organizat ional Structu re 
of Civil  Rights 

Background------------

• 

M
ajor "people" problems. many of them noted already. exist wi th 
USDA's c iv i l  rights program. However. wh i le preparing th i s  report, 
the CRAT also ident i fied s ign i ficant organizational and structura l  

problems that i mpact USDA's abi l i ty to ensure c iv i l  rights enforcement for i t s  
customers and employees. 

They include: the absence of one highly placed ofticial  wi th  fu l l  authority 
over USDA's c iv i l  rights program; i nadequate oversight  and gu idance to 
USDA agenc ies from the Department's C iv i l  R ights office; USDA's fai lure to 
emphasize e l im inating d iscri mination i n  program de l i very ; and. as noted 
earl ier. the widespread d issat i sfact ion with the role of the Office of the 
General Counse l .  

Lack of Strong Civil Rights Leadership at USDA 

The Assistant Secretary for Admin i strat ion i s  USDA's senior offic ia l  responsi
ble for c iv i l  rights .  Al though that pos i t ion has the respons ibi l i ty for c iv i l  
righb pol icy and compl iance. i t  does not have the authority or  resources nec
essary to ensure that programs arc del ivered and employees are treated fair ly 
and equ i tably. 

On the contrary. the resources and authori ty for admin ister ing programs as 

wel l  as for h i ri ng and employment pract ices are vested wi th agency heads. 
And. agency heads'  performance i s  rated by their subcabinet members. not 
the senior c iv i l  rights offic ia l .  As mentioned earl ier i n  th is  report. i t  i s  rare 
that agency heads are rated as "does not meet" i n  the ir  c iv i l  rights perfor
mance element. even though many USDA agencies have obv ious c iv i l  rights 
problems. 

This  scenario is repeated with the agency and mission area c iv i l  righh direc
tors. Regard less of to whom the c iv i l  rights d irectors report at the agency or 
mission area level ,  they do not have the authority to rate program directors 
within their agency or mission area on their c iv i l  rights accompl i shments. This  
lack of close oversight and accountab i l i ty at the agency level has led to  the 

widespread percept ion by both customers and employees that the fox is guard
ing the henhouse when i t  comes to enforc ing c iv i l  rights pol icies at USDA.  
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According to a June 1 996 

report by the U.S. 

Commission on Civil Rights, 

during the early and mid-

1980's USDA leaders had 
effectively «dismantled" 

USDA 's civil rights 

apparatus. 

Lack of Administrative Management Coordination 

Too many admin i strat ive i ssues are e levated to the Orticc of the Secretary 
wi thout coord ination among USDA management functions. There is also a 
lack  of cooperation between functions that report to the Ortice of the 
Secretary and those that report to the Assistant Secretary for Admin istrat ion 
( ASA) .  For example. the Chief Financial Officer ( CFO ) and the Chief 
I n formation Officer (C IO )  report d irect ly to the Secretary. Some argue that 
Congress mandated that the CFO report to the Secretary. However. Treasury 
and Interior are examples of Departments which have successfu l ly  managed 
th is  i ssue by hav ing their ASA a lso serve as the CFO. 

Several other offices that i nfluence civ i l  r ights operate wi thout coord ination 
by the Assistant Secretary for Admin i strat ion. The USDA Serv ice Center 
Implementat ion Team. which assists the USDA Service Centers with such 
th ings as automation and outreach.  reports indirectly to the Deputy Secretary 
through the Food and Agricu l ture Counc i l .  The Oftice or Smal l  and 
Disadvantaged Busi ness Ut i l iLation. which plays a key role in promot ing 
equal opportun i ty ror small and minori ty busi nesses. reports to the Deputy 
Secretary. I mprovement in  USDA's c iv i l  righh performance w i l l  requ i re a 
concerted outreach e fTort . For that eft'ort to succeed. c lose coord ination with 
USPA's civi l  r ights functions w i l l  be needed . However. there is l i l l ie coordi
nat ion because there i s  no one i nd iv idual u l t imately i n  charge. 

If At First You Don't Succeed . . .  Reorganize, 
Reorganize, Reorganize 

The CRAT\ study of past reports ind icates that c iv i l  rights at USDA has been 
i n  a pers istent state of chaos because of numerous reorgan izations s i nce the 
I 9H(rs. According to a June 1 996 report by the U .S .  Commission on Civ i l  
R ights. during the early and mid- I 98(rs USDA leaders had effect ively "dis
mant led" USDA's c iv i l  righh apparatus .  

Unt i l  1 993. USDA's Office or Personnel hand led adjud ication of EEO 
complainh wi th in  the Employee Appeals  Staff. which was then renamed 
EEO Complai nts Management . The Ortice or Advocacy and Enterpri se 
( OA E l  was responsible for adjudicat ing. program d iscr imination complaints. 
and handled other civ i l  rights functions, such a� outreach and cnforccment. 

I n  1 993.  the EEO complaints function was bric lly  transferred to OAE. and 
redesignated the Disputes Resolut ion Staff. the li rst step towards consol idat
ing a l l  c iv i l  rights compl iance functions relat ing to program de l ivery and 
employment under the Assistant Secretary for Admin i strat ion .  

I n  a major reorganization of c iv i l  rights in  1 994. USDA created the Onice 
of C iv i l  R ights Enforcement ( OCRE). which assumed c iv i l  r ights respons ib i l 
i ty for both EEO ( primari ly  Ti t le V I I  1 and program del ivery ( such as Ti t le  V I  
and the Equal Credi t  Opportuni ty Act ) act iv i t ies .  The reorgani7ation also 
estab l i "hed s ix reg ional serv ice center" in Atlanta. Sacramento. Kansas Ci ty, 
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Denver, New Orleans, and Wash ington, DC. whose primary functions are to 
prov ide counse l i ng and conduct dispute reso lut ion boards for employment 
complaints .  

I n  October 1 995, OCRE's short l i fe came to an end: USDA div ided c iv i l  
r ights responsib i l i t ies among two new offices-the Pol icy Analysis and 
Coord i nation Center ( PACC-CR ), and the Office of Operations ( 00) .  
PACC-CR was delegated a l l  c i v i l  rights respons ib i l i ty for USDA, excert for 
employment and program de l ivery complaints, which wa� de legated to 00. 

In addi t ion to c iv i l  r ights. 00's Director is responsible for many other 
functions at USDA, ranging from procurement to securi ty. OO's Associate 
D i rector for Complaints Adjud ication is respon�ible for hearing c iv i l  rights 
complaints .  The Employment Complaints and Adjud ication Div is ion,  the 
Program Complaints and Adjud icat ion Div is ion, and six reg ional service cen
ters a lso report to the Assoc iate Director. 

The 1 995 reorgan ization thus moved respons ib i l i ty for c iv i l right!-l COI11-
plai nts to a lower level than c iv i l  rights pol icy, and has left employees and 
customers confused about which office they shou ld go to for help .  

In June 1 996, the U .S .  Commission on Civi l  R ights found that "the impact 
of the numerous reorgan iLations on Title V i ol' other c iv i l  rights enforcement 
at USDA remains unclear." The one clear impact the Commission did ti nd 
was negat ive :  " these reorganizations have created considerable upheavals  
among the c iv i l  rights staff . . . .  " 

Civil Rights Leadership Changes Frequently 

Over the years. USDA has had almost as many Departmental Civ i l  Rights 
Directors as i t ha� had reorgan izations. The Civ i l  R ights Leadersh ip  Counc i l  
ci ted th i s  as  another factor contribut ing to  the disaJTay in  c iv i l  rights a t  USDA. 
They stated that not only has there been a lack of cont inui ty and longevity in  
directors. but that the i ndiv iduals who have he ld the posit ion have not  had a 
strong background in c iv i l  rights, and attributed this to the fact that the posit ion 
has been designated as a "general" senior executive posit ion which can be fi l led 
by pol i t ical appointees. The c iv i l  rights community advocates designating the 
director pos i t ion as "career reserved" to ensure that i ndiv iduals w i th the appro
priate qua l i fications and background are appointed to this po�it ion. 

The Commission on Civi l  Rights also c i ted the "revolv ing door" of Civ i l  
R ights Directors i n  the mid- 1 980's. "many of whom had no c iv i l  r ights 
experience." The current Director of C iv i l  Rights i s  a career employee, but 
did not come from a c iv i l  rights background, and has been "act ing" in that 
pos i t ion for more than a year. This has g iven the perception that c iv i l  r ights i s  
not  a h igh priori ty i n  USDA.  

The C iv i l  Rights Leadersh ip Counc i l  recommended that USDA's C iv i l  
R ights D i rector should report d i rect ly  to  the Secretary, and that agency C iv i l  
R ights Directors shou ld report to  the i r  agency heads. I n  1 996, the 
Commission observed that OCRE's d i rector reported to the Assistant 
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Members of the Civi l  R i ghts Act ion 

Team at a l istening session .  

While some contend that 

elevating the civil rights role 

directly to the Secretary would 

increase both accoun tability 

and visibili(\'. others felt a 

more effective program could 

be obtained by building 

accountability into agency 

heads ' peiformance standards 

and giving jull authori(r jor 

civil rights program ol 'ersight, 

compliance. and e/�forcemel1t 

to the Assistant Secretary for 

Administration. 

Secretary for Admin istrat ion. "several layers removed from the Secretary:' 
and cal led th is "a p lacement which suggests that c iv i l  rights enforcement is 
not a h igh priority at USDA ." 

In  the Federal Government. executive Departments are almost evenly spl i t  
on where their c iv i l  r ights office repOI1S. some report i ng d i rect l y  to the 
Secretary, and others report i ng to a Subcabinet offic ia l .  Some wi th in USDA's 
c iv i l  rights communi ty expressed concern about the increased span of control  
in  the Office of the Secretary i f  the c iv i l  r ights function were to be elevated . 
Both sides of the issue agree that there i s  a greater need for accountab i l i ty 
and comm itment at a h igh leve l .  

Whi le  some contend that e levat i ng the c i v i l  rights role  d i rect ly  t o  the 
Secretary would i ncrease both accountab i l i ty and vis ib i l i ty. others re l t  a more 
effective program cou ld be obtained by bu i ld ing accountab i l i ty in to agency 
heads" performance standards and g iv ing fu l l  authority for c iv i l  rights pro
gram overs ight .  compl iance. and enforcement to the Assistant Secretary for 
Admin istrat ion .  

Lack of Emphasis on Eliminating 
Program Discrimination 

I n  part because USDA has ded icated most of i ts  c iv i l  rights efforts and 
resources to process ing employment d iscrimi nation complaints. c iv i l  rights 
has not been in tegrated into program del ivery. The Fifth Amendment of the 
Const i tut ion and certa in Federal statutes mandate that Federal agencies de l iv
er the i r  programs to the publ ic wi thout discriminat ion.  Ti t le VI of the Civ i l  
R ights Act  of 1 9M requ i res that programs and act iv i t ies receiv ing Federal 
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fund� be de l ivered free of d iscrimi nat ion .  Othcr statutc�. �uch as the Equal 
Crcd i t  Opportun i ty Act. make d iscr imi nation in USDA� knding programs 
i l legal as wel l .  

I n  the mid- 1 970's, the U . S .  Commission o n  Civ i l  R ights found that 
Federal agencies. inc luding USDA. wcre not enforcing Title VI effectively. 
Approx imate ly 20 years later. the Commission round that the dcficiencie� 
from the 1 970's st i l l  exi sted. and that Ti t le VI enforcement " remai ned dor
mant." Other than the Department of Educat ion. the Commi��ion round that 
"none or the Federal agencie� has a comprehensive and proact ive Ti t le V I  
enforccment program to e l im i nate and prevent d iscrimination i n  each of the 
federal ly assisted programs i t  adm in i sters." Commi�sion lindings a lso i ndicat
ed that agency resources for Tit le  VI enforcement are i nadequate. 

The absence of adequate enforcement of Ti t le VI and other �tatute� govern
ing program del i very explains why farmers. other customers. and even USDA 
employees at l is ten ing sessions asserted consis tent ly that c iv i l  rights are being 
v io lated wi thout e ffective overs ight by USDA.  For example. an EEO coun
selor for Rural Development in Cal i fornia pointed out that even when she 
completed her i nvest igation of one hous ing d iscrimination complaint wi th in  
-1-5 days. "after a year and a ha lf  there was st i l l  no dec is ion I rrom 
Wash ington ] i n  the ca�e ." 

The Commission poi nted out that at USDA "one of OCRE's I the former 
Office of C iv i l  Rights Enforcemen t ]  chief responsi b i l i t ies" is to "oversee. 
coordi nate, and moni tor the USDA agency heads' Ti t le V I  implementation 
and enforcement programs." However. "OCRE has not ru l li l led this responsi
b i l i ty adequate ly." the Commission found.  Thi s  inadequacy was attri buted. in 
part. to the e l imination of the desk oflicer posi t ion. a stafr member i n  the 
central C iv i l  R ights Office ass igned to oversee speci tic USDA agencies .  

5 0  CIVIL RIGHTS AT THE U S DEPARTMENT OF AGRICULTURE 



The U.S. Commission on Civil 

Rights expressed concern 

about the lack of USDA 

resources dedicated to civil 

rights in program delivery. 

CIVIL RIGHTS Organizational Structure of Civil Rights 

The Commission poi nted out that USDA did not havc un i ts "devoted 
cxc lu� ive ly  to pol icy and p lann ing related to Ti t le VI and other c iv i l  rights 
enforcement activ i t ie� ." ·  Ensuring that Federal programs amI federa l ly  funded 
programs are de l ivered in an equal and fa ir manner requ i res that USDA's top 
c iv i l  r ights offic ia ls take the lead in estab l i sh ing. d isseminat ing. and enforc ing 
USDA's c iv i l  r ights pol ic ies .  The Commission found that USDA docs have a 
Departmental Regu lat ion. 4330- 1 .  estab l i sh ing pol icy and prov iding gu idance 
on compl iance rev iews. which " Iay� a strong foundation for USDA's Title V I  
i mplementation and enforcement program."' 

However. the Commission reported that " w i th the except ion of a change 
wi th respect to fi l ing complai nts. the USDA regulat ions have not been rev ised 
s i nce 1 973 .  In part icu lar. they have not been updated to re flect the Civ i l  
R ights Restorat ion Act o f  1 987. which clari fies t hat an ent ire inst i tut ion is 
covered by ant i-discrimi nation laws even if on ly one part of that inst i tut ion 
received Federal funds. The absence of c lear legal gu idance to agencies and 
c iv i l  r ights oftic ia ls h i nders enforcemcnt. and makes it d i fficul t  to hold man
agemcnt accountable." 

Final ly. as noted earl ier. is the question of resources. The Commission 
expressed concern about the lack of USDA resources dcd icated to c iv i l  rights 
in  program del ivery. For example. in  1 982 there were 63 fu l l-t i me employees 
( FTE's) carry i ng out compl iance and special emphasis programs. As of 
De

'
ccmber 1 993. that number had decreased to 20. A 1 994 proposal wou ld 

have increa�ed the number of FTE\ to 56 . A� of th is  report. however. the 
stafT dedicated to program del ivery i s  we l l  be low thc proposed i ncrease. 

A i'ormer Director of aCRE also reported that no USDA money was spec i fi
cal ly earnlarked for Ti tle VI i mplementat ion because " external civi l  r ights is  
primari ly the function of the program agencie�. with aCRE maintain ing only 
an oversight role."' The Comlll i �sion found that "the ab�ence of speci lic funding 
for Ti t le VI al lows re�ources to be lransferred from one civil rights enforcement 
act iv i t) 10 another without adequate management planning by aCRE." 

Civil Rights Responsibilities Divided Between the 
Department and the Agencies 

Another prohlem wi th enforc ing c iv i l  rights in program de l ivery i s  fragmenta
t ion .  Agency c iv i l  right� d i rectors hm'e a number of responsibi l i t ies .  For 
example. USDA agencies each perform �ome compla int processing functions. 
However, the COll1lll i �sion noted that the re�pect i \'C role� of aCRE and the 
agencies were not c learly defi ned . The COlllmission also found that aCRE 
wa� prov iding technical assi �tance to  agencie� on c iv i l  rights statutes. not 
proact ively. but only when requested. 

Before the 1 994 lJSDA reorgani/at ion. most agencie� had their own c iv i l  
r ight� offices . USDA� pol icy requ ired these o rtices to  report d i rect ly  to  the 
agency head. in order 10 prov ide the agency '� d i rector of c i\ i l  r ight� direct 
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U. S. Department of Agriculture 
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Of the current staff in the 

Department 's two civil rights 

offices, two-thirds work on 

EEO complaints. That means 

only a small percentage of 

USDA 's civil rights staff 

works on civil rights issues 

relating to program delivery. 

CIVIL RIGHTS Organizational Structure of Civil Rights 

access to the agency head wi thout in terven ing  layers of  superv ision that 
might impede access. However, th is was not implemented consistent ly 
throughout the Department. The 1 094 reorgan ilation requ ired each 
Subcabi net officer to conso l idate a l l  mission area admin istrat ive functions 
using e i ther a " lead agency" or "center of  excel lence" approach. 

Th is fol lowed a November 1 993 d i rect ive by then-Secretary Espy to each 
Under and Assistant Secretary to establ ish a "Board of Directors." which was 
to inc lude a senior c iv i l  rights otlic ia l .  

Thus. the channels of  communication and accountab i l i ty i n  the c iv i l  rights 
area at the mission level are i nconsistent. In add it ion.  some agency tield 
offices have c iv i l  r ights personnel who report to the ir  program managers in  
the  tield. and not  to  the agency's central c iv i l  rights oftice. The CRAT con
d uded that agency heads, because they have authori ty and resources to man
age people and programs. must be held accountable for c iv i l  rights. Ensuring 
oversight and compl i ancc should be the role of the Assistant Secretary for 
Admin i strat ion, at least unt i l  such t i me as the agency heads can be trusted to 
hold themsel ves accountable. 

Lack of Civil Rights Expertise 

The Civ i l  Rights Commission's report on the l ack of Ti t le V I  enforcement 
a lso pointed to USDA's lack of  c iv i l  rights specia l i sts in program-related c iv i l  
r ights issues. Many of  the Department's c iv i  I rights resources are devoted to 
processi ng of employment d iscrim i nation compla ints. Of the current staff i n  
the Depart ment \ ;  two c iv i  I rights offices. two-th i rds work o n  EEO com
plai nts. That means only a small percentage of USDA's c iv i l  rights staff 
works on c iv i l  rights issues re lat ing to program del ivery. 

Accord ing to the Commission. the 1 994 c iv i l  rights reorganization was 
detic ient because OCRE did not separate i nternal  and external c iv i l  rights 
issues i nto separate offices. The Commission predicted that "a probable con
sequence is  that USDA's Title V I  enforcement program may sutler as OCRE 
responds to pressures to improve SDA's in ternal c iv i l  rights program." I t  
recommended that USDA establ ish "two separate un i ts .  with d i fferent super
v i sory stafr," one for i nternal and one for external c iv i l  rights i ssues. 

COlllments at l istening sessions indicate that employees bel ieve USDA's c iv i l  
rights offices are dysfunctional . The widespread perception i s  that the 
Department 's  c iv i l rights offices are "dumping grounds." where many employ
ees end LIp as a re�L1 l t  of settlements of their own EEO complaints. S ince 1 989, 
at least I I  employees have been assigned to USDA's c iv i l  rights oftice� by way 
of EEO settlements. lllOSt at the GS- 1 3  or GS- I -J.  leve l .  On top of a l l  th is. there 
is general d issat isfaction within the Civ i l  R ights oflice. As of January 1 997. 
there were 3 1  EEO complaints against the Dcpal1mental c iv i l  rights offices. 
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Members of the Civi l  R ights Act ion 
Team at a l istening session. 

The Role of the Office of the General Counsel 
Is Unclear 

The percept ion that the Office of the General Counsel i s  host i le to c iv i l  rights 
has been d iscussed earl ier in this report . OGe's legal posi t ions on c iv i l  rights 
i ssues are perceived as insensi t ive at the leas\. and rac ist at wors\. Correct ing 
this prob lem i s  crit ical to the success of USDA's civi l  r ights program . 

The CRAT found at least four  Federal Depal1ments-Health and Human 
Services, Housing and Urban Development. Labor. and Just ice-that have 
leg�l d iv i s ions devoted exc l usively to c iv i l  r ights .  

The General Law Divis ion i n  OGC is  USDA's principal legal adv isor on 
civi l  r ights matters. I t  provides legal adv ice to the Department on civi I rights 
i ssues; rev iews draft regulat ions, reorgan izations. and policies for USDA's c iv i l 
rights office; and represents USDA agencies in hearings before the EEOC on 
employee discrim ination complaints . When an employee or customer sues 
USDA in court for d isc limination in  employment or program del ivery. various 
OGC div i sions assist the Depru1ment of Justice in defending USDA .  

However. the CRAT has found that attorneys who practice c iv i l  rights law 
at OGC are not requ i red to have specia l ized experience or educat ion i n  c iv i l  
r ights when they are h i red. They acquire the i r  c iv i l r ights experience on the 
job. I n  addi t ion.  most of OGC's lawyers work i ng on c iv i l  rights i ssues work 
on non-c iv i l-rights i ssues as wel l .  

Agency c iv i l  r ights d i rectors told the CRAT that they do not seek assi stance 
from OGC because OGC is perceived as unresponsive. They stated that OGC 
attorneys need a better understanding of the m i ssion areas that they service. A 
number of the d i rectors expressed the need for OGC to assign a c iv i l  rights 
attomey to each mission area. Others told the CRAT that they do not under
stand the ro le of OGC regard i ng c iv i l  r ights . 

A nother reason for the percept ion that OGC is  i nsensi t ive when it comes to 
c iv i l  rights i s  the lack of divers i ty among OGC's attorneys .  Accord ing to 
recent USDA figures. women make up 34.2 percent of the lawyers; however. 
only 5 .4 percent of the lawyers arc m inori t ies. A USDA report on d iversity 
and u nder-representat ion for USDA agenc ies found that OGC has "a man i fest 
i mbalance in  the representat ion of black men"· There is one black male 
attorney in  OGe. 
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Conclusions ------

There are no minority senior execut ive� at aGe. Nor are there minority 
attorneys work i ng on c iv i l  rights. At the GS- I S  level .  m inori t ies ( one black 
male. one black female ) represent 6 .9 percent .  Most important. unt i l aGC 
leads by example and divers i fies  i ts professional staff start i ng at the h ighe�t 
levels .  it may always be viewed with suspicion regardi ng c iv i l  r ight�. 

U
S DA does not have the slructure in p lace to support an effect ive civi l  
rights program. The Assistant Secretary for Admin i strat ion lacks 
authority and resources essential to ensure accountabi l i ty among 

senior management ranks.  
There has been instab i l i ty  and lack of sk i l led leadership at the pos i t ion of 

USDA Director of Civ i l  Rights .  Div iding up the Department's Civi l  R ights 
oftice between pol icy and complaints has further exacerbated the problem.  
The d iv is ion of responsib i l i ty for c iv i l  rights among d i fferent U S DA offices 
and agencies has left confusion over enforcement respons ib i l i t ies .  Final ly. 
aGC is perceived as unsupportivc of c iv i l  rights. 
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Summary 

T
o real ize the Secretary's goal that every USDA customer and employ
ee be treated fai rly and to final ly  solve the pers i stent problems dis
cussed i n  th i s  report, USDA must make dec isi ve breaks wi th the past .  

Among other th ings .  fai l ure to change wi l l  mean that m inority farmers 
cont inue towards ext i nct ion: USDA wi l l  cont inue to underut i l i 7e a s ignificant 
number of its employees:  t he Department 's  l iabi l i ty  for discrim ination com
plaints of all k inds w i l l  cont i nue to i ncrease: and. perhaps most important ly. 
USDA w i l l  not accompl ish i t s  miss ion .  

Fundamental change wi l l  not be easy. USDA has al lowed too many past 
reports to gather dust and too many recommendations to go unimplemented. 

The fol lowing recommendations i nc lude act ion steps along wi th those who 
should be accountable for those act ions. These recommendat ions are not 
in tended to address every problem that has been ident i fied. I ndeed, the 
Department is too massive, and its programs too numerous, for any one 
report to do that . 

However. the recommendat ions in this report. when completed, w i l l  al low 
the Department to make fundamental changes which wi l l  dramat ical ly 
improve USDA's abi l i ty to serve al l  customers and to fu l ly use the potent ial of 
every USDA employee . 

The hundreds of customers and employees who came forward to share their 
stories with the CRAT, and a l l  Americans, deserve no less .  
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Civil  Rights Act ion Team 
Recommendat ions 

Lack of Management 
Commitment to Civil Rights 

1 

l 

Delegate to the Assistant Secretary for Administration 
Full Civil Rights Authority 

I .  To ensure c iv i l  rights accountabi l i ty  at USDA, delegate to the Assi"tant 
Secretary for Admin i strat ion ( ASA)  fu l l  authori ty-in pract ice as wel l  as 
on paper---over a l l  c iv i l  rights i ssues at USDA .  The ASA may further 
delegate c iv i l  r ights authority through the M ission Area Assistant and 
Under Secretaries to Agency Heads to admin i ster c iv i l  r ights programs. 

3 .  

Delegate t o  the ASA the authori ty t o  rate Agency Heads o n  their c iv i l  
rights performance elements .  The ASA w i l l  prov ide feedback to  the 
Secretary on the c iv i l  rights performance of the Subcabinet .  

Rev ise the present Performance Review Board ( PR B )  process for mea
sur i ng  performance of senior execut ives in c iv i l  rights, and implement an 
objective process designed to measure accompl ishments based on spec i f
ic goals and objectives. Hold Subcabinet members. Agency Heads, and 
sen ior officials accoun table for i mplement i ng resul ts-orien ted affi rmative 
employment and c iv i l  ri ghts implementat ion plans. 

Action Plall 
A Ensure that the ASA has the fu l l  backing of the Secretary and the 

leadersh ip and management sk i l l s  and abi l i t ies necessary to support 
an effect ive USDA c iv i l  r ights program. The ASA must have d irect 
access and serve as the pol icy adv i sor to the Secretary on all c iv i l  
r ights i ssues. 
Who: The SecretarY Whe1l: IlI1l11ediately 

B Send a c lear and concise message to the Subcabi net that the ASA has 
fu l l  authority for c iv i l  r ights but that t he Subcabi net, Agency Heads, 
and agency c iv i l  rights d i rectors are fu l ly accountable for an effective 
c iv i l  rights program i n  their respect ive areas of respons ibi l i ty. 

Who: The Secrerw)" Whe1l: 1IIlIIlcdiately 

C Delegate authority to the ASA to rate Agency Head� on their c i v i l  
rights programs and to  prov ide feedback to  the  Secretary on the 
Subcabinet 's  c iv i l  rights performance. Delegat ion should have proy i 
s ion to reassess the need to continue c lose agency moni tori ng after 
three rat i ng cycles. 
Who: The Secrct({ lT Whe1l: 30 doys 
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D Assess the funding needs for conduct i ng an effect ive USDA c iv i l  
r ights program. 
Who: Assist(/Ilt Secretary Whell: 60 doys 

for Administratioll; 

Ci" il Rights DireclOr 

E Al locate adequate funding to the ASA to imple lllent an e lTectivc c iv i l  
r ights program. 
Who: The Secretary Whell: IlIIlI Iediotely l llHiIl 

receipt (d" osseSSlllellt 

Ensure the Department Has Measurable Goals for 
Treating Customers and Employees Fairly and Equitably 

4. The Secretary should rev ise and re issue USDA\, c iv i l  r ights pol icy to 
inc lude speci fic .  measurable goals and objecti ves i n  program del ivery and 
employment that w i l l  provide guidance for �enior ollic ia ls  on what they 
are expected to accompl ish . The Secretary w i l l  hold the Subcabinet and 

, Agency Heads accountable for adherence to the c iv i  I rights pol icy. 

Action Plan 
A Revi se civ i l  r ights pol icy. 

WIlo: The Secre/(ll"\' WIlell: II II/lledil ltell" 

B Publ icize goals and object ives wioely throughout USDA.  
Who: SlIhcahillet Whell: Il11l11edi([lely 
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Adopt a USDA Policy on Reprisals 

5 .  To assure accountabi l i ty, adopt and enforce a pol icy that t he  Department 
w i l l  take the appropriate adverse or disc ip l i nary act ion against any man
ager found gu i l ty of reprisal against any USDA employee or customer. 
I nvest igate a l l  al legations of reprisal, and abu�es of power, and, where the 
al legations appear meritorious. immediately remove the offic ia l  from 
managerial dut ies pend ing fu l l  i nvest igat ion. 

Action Plan 
A I ssue pol icy. 

Who: AssiSlal l 1  SecrelW"\' 

for A dill il l iSlrolioll 

When: !lI I l I Iediale/" 

B Determine and implement process for i nvest igat ing  reprisal a l lega
t ions. 
Who: AssiSI{(1 I1 Secrerory 

for Adll1illistration 

When: !lIlIlIediate/" 

Remove USDA Employees Who Do Not 
Perform Adeq uately on Civil Rights or Who 
Abuse Their Authority 

6. Streaml i ne procedures to al low agencies to quickly take the appropriate 
adverse and d iscip l inary act ions against employees who fai l  to provide 
programs and services in  compliance wi th all appl icable c iv i l  r ights laws 
and regu lat ions. or who discrim inate agai nst or harass USDA customers 
or employees. 

Action Plan 
A I ssue new pol icy and procedures on adverse and disc ip l inary act ions. 

Who: As-sistalll Secretary When: 60 days 

for Adll1inistration 
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The Secretary, the Subcabinet, and Agency Heads 
Must Set Examples of Diversity 

7 .  The Secretary. USDA's Subcabi net. and Agency Heads must set an  exam
ple of accountab i l i ty and commitment lor the Department by ensuring 
that their immediate stafrs reflect the desi red d ivers i ty that thc Secretary 
i s  establ ish ing for the Department a� a whole. 

Action Plall 
A Ensure divers i ty among senior staff. 

Who: The Secrelan or 

SlIhcohinet: Agel1cy 

Heat!.1 

When: JllllnediaTe/r 

Include Goals in USDA's StrategiC Plan 

8 .  Include i n  tlle Department's Strategic Plans requ ired under the Govemment 
Pelt"ormance and Results Act (GPRA) as wel l  as in agency plans. goals as 

,out l i ned in the Secretary 's pol icy statement to improve workforce divers i ty 
and civ i l  rights. Afli rmative Employment Plans and Civ i l  Rights 
I mplementat ion Plans must also rellect the Secretary's goals. Set speci lic 
goals for minority and women-owned business p<u1icipat ion in  all program 
de l ivery. procurement. export. and business development activ i ties. 

9. Plans shou ld establ i sh report i ng requ i rements to period ical ly  col lect data 
from USDA lield offices to measure program del ivery to minority. 
women. and smal l  and l im i ted-resource farmers. 

1 0 . Plans should i nclude wel l-delincd areas of respons ib i l i ty and accountab i l 
i ty .  Performance standards and e lements for Agency Heads and a l l  senior 
officials should reflect the speci fic goals and objectives as ident i fied i n  
the Department 's and agencies' strategic plans .  

Action Plan 
A Plan Department-wide strateg ic planning session. 

Who: Assistant SecrelUry When: J/II// lediate/y 

for Administration 

B Conduct session! develop plan.  
Who: A ssistant Secretary When: Complete I l 'ithin 90 doys 

for Admil1istmtion 
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C Plans should i nc lude measures such as contracts, loan appl ications, 
acceptance and rejection rates, status of forec losure actions, process
ing t imes, and other data cri tical  to determi n i ng the qual i ty of service 
prov ided. 
Who: Agency Heads When: Complete within 90 days 

D Plans should ident ify the i nst i tut ional balTiers to i mprov i ng c iv i l  
rights and end ing under-representation a t  USDA and i nc lude a com
prehens ive comp l iance review schedule to provide effective oversight 
to agency operations. 
Who: Agency Heads When: COlllplete \\ "ithin 90 days 

Identify the Core Competencies and Skills Required to 
Effectively Manage People and Serve Customers 

I I . Ident i fy the core competencies and sk i l ls requ ired to e ffectively manage 
people and serve customers, i nc lud ing recru i tment and management of a 
d iverse workforce and serv i ng d iverse customers. Require al l promotions 
and selectees i nto managerial posi t ions to demonstrate those competen
cies. U se employee and peer review surveys to assess managerial compe
tence, prov ide feedback, and develop performance i mprovement plans for 
managers where needed . 

1 2 . Require and provide ongo ing tra in ing for a l l  managers to enhance their 
people sk i l ls ,  i nc lud ing manag ing a diverse workforce. Develop cri teria to 
measure effectiveness, provide speci fic t imeframes for managers to 
i mprove, and requ ire Agency Heads to remove from managerial posi t ions 
those whose performance fai l s  to meet the cri teria. 

Action Plan 
A I den t i fy core competencies. 

Who: Assistant SecretaI"\' 

for Adlllinistration 

B I ssue pol icy on promotions. 
Who: Assistallf SecretarY 

Jor Admin istration 

When: COlllplete within 1 80 day 

When: Complete within ../5 days 

C Determ i ne process for employee and peer rev iews. 
Who: Assistant Secretary When: COlllplete within 45 days 

Jor Administration 

D Develop tra in ing module .  
Who: Assistant SecretaI"\' 

Jor A dlllinistration 

When: COlllplete within ';5 days 
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E Develop criteria for measuring effect i veness . 
Who: Assistanl SecrelOl)" Whell: COlllplele \\'ilhil1 45 da."s 

for Adlllinislration 

Investigate Alleged Abuses of Authority by Office of 
Inspector General (OIG) and Forest Service, and Advise 
on Role of Office of the General Counsel (OGC) 

1 3 . The DepaJ1ment of J ustice ( DOJ ) should i nvest igate a l l egat ions of abuses 
of authority by the Office of I nspector General and Forest Service Law 
Enforcement .  

1 4 . The Secretary should direct the Forest Service to discont inue the pract ice 
of using i ts Law Enforcement staff to investigate Forest Service employees. 

1 5 . The DO] should advi se the Secretary on the role  and functions of the 
OGC at USDA as it re lates to c iv i l  rights. The Secretary should take 
appropriate action to ensure that OGe has the capac i ty to provide the 
Depm1ment with the qual i ty of legal assi stance requ ired for Civi l R ights .  

A ction Plan 
A Request DO] review of OIG. OGe. and Forest Service Law 

Enforcement. 
Who: The SecrelOlT 

B I ssue d i rective to Forest Service .  
Who: The SecretarY 

Whell: IIIIII/{!di(ltelr 

Whell : 1II I I I Iedialel\' 
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Program Delivery and Outreach 

Manage USDA Programs in Accordance with 
USDA Civil Rights Policy 

1 6 . To assure that local del ivery of USDA credit  programs is fai r  and equi
table, work wi th the President and Congress to obtain the authority to 
make personnel selections and manage t he Farm and Foreign Agricul tural 
Serv ice ( FFAS )  and Rural  Deve lopment ( RD)  mission areas to ensure 
accountab i l i ty down the l i ne from the Secretary to the S tate and county 
levels .  

Action Plan 
A The Secretary should work w ith the Whi te House and Congress to 

change the personne l  selection process and system i n  FFAS and 
Rural Deve lopment .  
Who: The Se -retary When: Within 90 days of th is report 

1 7 . Modernize the FSA State and county committee system by converti ng a l l  
county non-Federal FSA pos i t ions, i nc lud ing county executive d irectors, 
to Federal status;  changing t he committee selection process; and remov
i ng county committees from any farm loan determi nations. 

Action Plan 
A I nc lude in the legis lat ive package to Congress amendments to the 

1 935 Soi l  Conservation and Domestic A l lotment Act to make al l 
FSA county pos it ions Federal and to remove county committees 
from any loan determi nations. 
Who: Vnder Secretary FFAS When: III conjunction with 

preparation of the 

legislative package 

B Appoint  voti ng members of under-represented groups to State com
m ittees where such representation is not currently present .  
Who: The Secretary When: Within 60 days of this 

report 
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C I nc lude i n  the legislative package to Congress amendments to the 
1 935 Soi l Conservation and Domestic A l lotment Act to add two vot
ing  members to county committees that are appoi nted to represent 
members of groups who are otherwise u nder-represented on the 
elected county committee. Selection of the two members should be 
based upon recommendat ions from under-represented groups in the 
county to the State executive d i rector and the State committee. 
Who: Under Secretary FFAS When: In conjunction with 

preparation of the 

legislative package 

1 8 . Conduct a complete review of county committees and county office staffs 
to determi ne whether nepotism. confl ict  of i nterest. and/or d iscrimination 
in program del i very exists. 

Action Plall 
A Appoint an independent review body in each State to conduct 

rcv lews. 
Who: FSA Agency Head When: Within 30 dm's of this report, 

lI'ith rel'iel l 's to be completed 

\ \ 'ithin 1 20 da\'s 

8 Where v iolations are found. requ i re immediate cOITect ive act ion.  
Who: FSA Agency Head When: Within 30 days of completed 

rel'ie\\ ' 

1 9 . Estab l i sh a system to assure t imely and equ i table hand l ing of loan appl i 
cations by county offices. i nc luding review and concurrence by FSA and 
Rural Development State directors wi th in  30 days of  any adverse deci
sion that affects a member of  a defined socia l ly  disadvantaged group.  

Action Plan 
A I nstruct FSA and Rural Development Agency Heads to noti fy State 

d i rectors of current d i spari t i es in loan processing  t i mes and requi re 
i mmediate corrective act ion.  
Who: FSA and RlIral When: Within 30 days of this report 

Development 

Agency Heads 
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B I nstruct FSA and Rural Deve lopmcnt Agency Heads to establ ish an 
ongoing monitoring system for loan application processing. i nc luding 
provisions for concurrence of State d i rectors i n  any adverse deci:-.ions 
i nvol v ing soc ia l ly  d isadvantaged customers. 
Who: FSA ({lid Rura/ Whe,,: Withill 30 days (l this report 

Del 'e/0PIIIell t 

AKellcy Heads 

20. Require i ndependent rev iew of a l l  pend i ng foreclosures to determine 
whether d iscrim ination in USDA programs contributed to forec losure 
act ion .  

Action Plan 
A Reissue pol icy suspending a l l  forec losures .  

Who: The Secrewry Whell: 1lIlIllediateh' 

B Appoint d iverse, i ndependent teams i n  each S tate to rev iew whether 
USDA uiscrim ination contributed to pend ing foreclosure ,  I f  ev idence 
of d iscrim ination i s  found. recommend appropriate act ion to reverse 
the forec losure and provide compensation for any add i t ional los:-.es. 
WIlo: The SecrelCiJ"\' Whell : 1IIIIIIediate/Y, lritll rel 'iell's 10 

he cOlllp/eted withill 60 doys 

2 1 .  Require that a l l  pend i ng foreclosures or act ions lead ing to foreclosure be 
halted un t i l  a l l  appeals of any formal c iv i l  rights complai nts have been 
completed. 

Actioll Plan 
A Issue pol icy hal t ing forec losure proceedings un t i l  customer has 

exhausted all other rights. 
WIlo: The Secreta n Whell: 1IIIIIIediate/\' 

}'") Act on a l l  exist ing program u iscri m ination compla ints w i th i n  thc next 
1 20 days .  Reso lve those that can be resolved and bring all others to the 
poi nt of adjud ication wi th in those 1 20 days.  

Action Plan 
A Delegate authori ty to the Subcabinet to implement the recommenda

t ion in m ission areas. 
WIlo: Assiswllt Secref{/f"\' Wile,,: IlIIlIIediate/\' 

for A dll1il listratioll 
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23 . Requi re that an agency's c iv i l  rights office elevate a program discrimination 
complaint to the next h igher level when no act ion has been taken within the 
t ime l im i t .  When a delay occurs at the next h igher levcl .  the agency's civ i l  
rights office shou ld apply the adverse inference rule and direct the agency 
to immediately  act on the complaint in favor of the customer. 

Action Plan 
A Delegate authority to the Assistant Secretary for Admin i strat ion. who 

may redelegate that authority to Subcabi net or Agency Heads, to 
implement the recommcndat ion . 
Who: The Secretary When: ImlJlediotely 

24. Establ i sh one program appeals system for a l l  M ission Areas at USDA.  
Ho ld  a l l  l i t igat ion unt i l  the appeals process i s  complete. 

Action Plan 
A Delegate authority to the Assistant Secret<u'y for Admin i strat ion to 

establ ish a un i form program appeal s  system .  
Who: The SecrewIJ When: Immediately 

B I ssue a pol icy to hold a l l  l i t igation unt i l  appeals are completed. 
Who: The Secretarr When: Immediatel\' - . 

25 .  The National Appea ls Div is ion Director sha l l  consider the impact of the 
NAD appeals process on the c iv i l  r ights of farmers and coord i nate the 
program appeals process wi th the Department"s program discrimi nation 
complaints process. 

Action Plan 
A Meet with farmer groups. USDA c iv i l  rights commun ity. and USDA 

Director o/" C iv i l  Rights .  
Who: NA D Director When: IIIlIlIedi({tel\' 
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'26. Requi re that the Nat ional Appeals Div is ion and informal agency program 
appeals processes comply wi th estab l i shed legal t imel i nes and establ i sh  
t i me l i nes i n  cases where they are not requ i red by law. When NAD does 
not comply with these t i me l i nes and the Hearing Officer has ru led i n  
favor of the customer. t he  Hearing Officer's ru l ing  shal l stand. 

Action Plan 
A Delegate authority to the Assistant Secretary for Adm i n istration to 

establ ish a t imel i ne of 90 days for process ing appeals where they are 
not a lready estab l ished by law. 
Who: The Secretor\' When: III/mediately 

B Hold NAD and a l l  agencies responsible for handl ing program 
appeals to meet establ i shed t imel ines. 
Who: Subcabinet When: Within 2 weeks of the 

Secretar\, 's app/Vval 

27. Hold all managers accountable for carry ing out the final decis ions of the 
Nat ional Appeals Div ision ar

,
ld wi th in  1 0  work i ng days of their issuance. 

Action Plan 
A I ssue pol icy to a l l  M ission Areas estab l ish ing the 1 0-day dead l i ne .  

Who: Subcabillet When: Within 2 Iveeks of the 

Secretary 's approval 

28 .  To estab l i sh  a base l i ne for the number of m inority farms, USDA shou ld  
support a voluntary registry of minority farms.  This  would help  USDA 
set goals to halt land loss and to moni tor the loss of minority-owned 
farms. 

Action Plan 
A Fol low up on recommendations from Albany, GA. and Washington. 

DC, l is ten ing sessions. 
Who: Cil'il Rights Director When: FY 1 997 

B Assure that the Census of Agricu l ture accurately counts minority 
farms. pay ing particular attention to Tribal lands. 
Who: USDA When: FY 1 998 
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29. Fu l l y  i mplement a " Debt for Nature" program as authorized i n  the 1 996 
Farm B i l l  and prior leg islat ion.  

Action Plan 
A I mp lement a "Debt for Nature" program. 

Who: Under Secretaries for When: FY 1 998 

FFA S and NRE 

Take Action to Remedy Past Discrimination 

30. Estab l i sh and empower a Special Task Force to determi ne a process for 
prov id ing remediat ion to farmers who have been d iscriminated agai nst by 
U SDA . Priority shou ld go to farmers who have lost or are about to lose 
their land because of d iscrimination.  

Action Plan 
A Appoint  Task Force and de legate appropriate authori ty. 

Who: AssiSlalll Secrelary When: Wilhin 15 dars of lhis report 

for A dm il l islralion 

B Establ i sh  parameters i ncluding criteria and t imeframes under which 
prior cases w i l l  be rev iewed . Establ ish process to exami ne fi les. 
gather add i t ional guidance. and determine where d iscrimi nation 
occurred . 
Who: A ssisl(llll SecretCll)' 

for Adll1inistrarioll 

Whe1l: Wilhin 30 days of colII'ening 

Task Force 

C Make a fair and equ i table offer of sett l ement to farmers who have 
already recei ved findings of discrim inat ion. 
Who: Assislanl Secretw)' When: Wilhill 1 20 doys 0/ 

for Admin islration cOlll'enil1R Task force 
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3 1 .  Al low farmers who have received debt wri te-down or whose farms are 
pending l iqu idation to cont inue e l ig ib i l i ty for operating loans. 

32. Al low completion. of lease back/buy back agreements extended for lack 
of funds during the 3 years prev ious to e l im ination of the program on 
Apri l .t . 1 996, where the farm and home plan did show that t he operation 
would cash-now. 

JJ .  A l low i ncorporation of antic ipated tax l iabi l i ty in  the terms of debt wri te
downs.  

J.t. Al low e l ig ib i l i ty for 502 s ingle-fami ly hous ing program d irect loans 
wi thout a cred i t  h i s tory if app l icants can demonstrate they have been able 
to l ive independent ly and pay rent and u t i l i ty bi l l s  in  a t imely manner. 

3 5 .  Al low EQI P  cost-share payments in the same year conservat ion practices 
arc completed . 

Action Plall 
A Inc lude i n  the leg is lat ive package to Congress amendments to the 

1 990 Consol idated Farm and Rural  Development Act to rev i se pro
gram ru les for operat ing loans and the lease back/buy back program. 
Who: Une/er Snretary FFAS When: II I  conjunctioll Il 'ith 

preparatioll oj' the 

/egis/mil 'e package 

B I nc lude in the leg is lat ive package to Congress language for EQI P  
payments as recommended. 
Who: Under Secre(OI), NRE When: III cOl/jul/ctiol/ Il 'ith 

de\'(!/ojJlllel/t of' l /e\l '  EQI P 

re!{lI/a(iol/ .\' 

C I ssue po l icy rev i s ions to change program rules on tax l iabi l i ty for 
debt wri te-downs .  
Who: FSA Agency Head When: Within 30 da\'.\' of' (his report 

D l ssue pol icy rev i sion to change policy on e l ig ib i l i ty for 502 housing 
program direct loans. 
Who: RHS Agenc\' Head When: Within 30 days of this rejw/'l 
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Strengthen USDA Outreach Efforts to 
Under-Represented Customers 

36. Appoi nt a diverse commission to develop a national pol icy on smal l  
farms .  

Action Plan 
A Appoi nt d iverse commission.  

Who: The Secretar\' When: 60 c!m's 

37.  Estab l i sh  an Office of Outreach in a program mission area to coordinate 
program del ivery outreach efforts throughout USDA. As�ign respons ib i l 
i ty for the Outreach and Technical Assi stance to Socia l ly Disadvantaged 
Fanners ( 250 I )  program to th is new office to assure Department-w ide 
i mplemen tat ion .  

38 .  Develop a strategic outreach plan ,  a� part of USDA's strateg ic p lan ,  for 
which Agency Heads w i l l  be held accountable through the C iv i l  R ight" 
performance standard. 

39. Estab l i sh i n  each agency an outreach l i ai son posit ion to coordi nate and 
d i rect outreach programs in conjunction with the new USDA Office of 
Outreach.  The agency coord i nator mu"t be respons ible for mon itori ng 
outreach goals and accompl i shments to under-served customers. 

40. Establ i sh State and ational Outreach Counc i l s .  comparable to the 
USDA Food and Agricul ture Counci l  ( FAC),  to coordi nate olltreach 
efforts of a l l  USDA agenc ies with State and local- level program del ivery. 
Requ ire that Outreach Counc i l s  estab l i sh  partnersh ips wi th community
based organizations and 1 890, 1 994, and 1 862 land-grant i nst i tut ions, 
H ACU.  and Research Employment Access Programs In i t iat ive to enhance 
program and serv ice del ivery to under-served communi t ies. 

4 1 .  Establ i sh a pm1nership between USDA and the Department of I nterior [0 
develop a strateg ic outreach plan to address the needs of American Indian 
agricul ture and land conservat ion. 
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Action Plan 
A Establ i sh an Office of Outreach i n  a program miss ion area to coordi

nate program del i very outreach efforts throughout USDA.  
Who: The SecreTary Whell : WiThin 30 dan (�( This reporT 

B Assign respons ibi l i ty for the Outreach and Techn ical Assi stance to 
Socia l ly  Disadvantaged Farmers ( 250 I )  program to the new Office of 
Outreach .  
Who: The Secreran' When: WiThin 30 days (�/ This reporT 

C Develop a strategic outreach plan as part of the USDA strategic plan 
for which Agency Heads w i l l  be held accountable through the C iv i l  
R ights performance standard .  
Who: The Secrewry When: WiThin 30 doys (�/ This reporT 

o Establ ish in each agency an outreach l i aison pos i t ion to coord inate 
and d i rect outreach programs in  conjunction w ith the new USDA 
Office of Outreach .  
Who: Agency Heads When: WiThin 45 days q/ This reporT 

E The agency coord inator
' 
must be responsible for monitoring outreach 

goals and accompl ishments to under-served customers. 
Who: Agency Heads When: WiThin 45 days q/This reporr 

F Estab l i sh  a State and ational Outreach Counc i l ,  comparable to the 
state FAC, to coord inate outreach efforts of a l l  USDA agencies wi th 
State and local level program de l ivery. 
Who: The Secretory When: WiThin 30 days of This report 

G Work with the Secretary of the I nterior to better coord inate USDA 
assi stance on I ndian lands. 
Who: The SecreTCity When: WiThin 60 days of this reporT 
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Strengthen USDA's Research and Educational 
Assistance to the Socially Disadvantaged 

42. Requ ire l and-grant i nst i tut ions and major CSREES. ARS.  ERS. FS. and 
N RCS programs to ident i fy and give priority to the research and educa
tional needs of the social ly  d isadvantaged. 

Action Plan 
A Name an i ndiv idual i n  each land-grant i nst i tut ion and major 

CSREES, ARS.  ERS.  FS. and N RCS program whose primary 
respons ib i l i ty is to assure the research, management,  and educat ional 
needs of the soc ia l ly  d isadvantaged are ident i fied and g iven priority. 
Who: Land-gmnT p residenTs; When: Within 30 dm's of this report 

CSREES, ARS, ERS, FS, 

and NRCS Agency Heads 

B Develop a plan to expand use of cooperati ve research agreements 
with the H istorical ly B l ack Col leges and Un ivers it ies, the H ispan ic 
Associat ion of Col leges and Universit ies. Research Employment 
Access Programs. the American I ndian I n i t iat ive. and communi ty
based organ izat ions .  
Who: Agency He({ds Whe1l: WiThin 90 (/0.\'.1' o( This reporT 

C Develop a plan to i ncrease i nvolvement of smal l  and l im i ted-resource 
farmers/ranchers in demonstrat ion farms, forests, and watershed 
projects. 
Who: NRCS, FS, CSREES When: WiThin 90 doys of' This reporT 
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-+3 .  USDA should thorough ly examine fund i ng of i nst i tut ions of h igher edu
cat ion to determ ine if 1 890 and 1 994 land-grant i nst i tut ions are receiv ing 
equi table support to assist USDA i n  carryi ng out i ts miss ion .  The 
Department should adjust its budget recommendat ions and consider other 
statutory or regulatory changes requ i red to e l im inate any disparate fund
i ng of l and-grant i nst i tut ions.  

Action Plan 
A Estab l i sh mechan ism to examine land-grant fund i ng.  

Who: Assis((/nt Secretary Whell : Within 60 days of this report 

for Admin istmtion: 

UI/der Secre((/n' REE 

B Adjust budget. develop leg i s lat ive package to e l im inate any 
d ispari t ies .  
Who: Assis((/nt Secre((/ry Whell: Withil/ 60 da\'s of' this repOrl 

for A dl1linistration : 

Under Secre((/r\' REE 

44. Ful l y  fund the Outreach and Techn ical Assistance to Socia l ly 
Disadvantaged Farmers ( 250 I )  program at  $ 1 0  m i l l ion annual ly. 

45 . Extend and fu l ly fund the Extens ion Ind ian Reservation program at S8 
m i l l ion annual ly. 

46. I ncrease EQI P funding from 200 m i l l ion to $300 m i l l ion and target the 
i ncrease for assistance to minority and l im i ted-resource farmers, ranchers. 
and Indian nations. 

47.  Fu l l y  fund the farm ownersh ip  and farm operating d i rect loan programs 
at $85 m i l l ion and 5500 m i l l ion, respectively. 

48. Requ ire that a h igher percentage of farm ownersh ip and farm operating 
d irect loan funding be targeted to minorit ies and socia l ly  d isadvantaged 
groups. 
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Action Plan , 
A I nc lude in the legis lat ive package to Congress amendments necessary 

to support these recommendat ion�. 
Who: The Secrelw\, When: 111 COlljll/lclio/l I l 'ilh 

prejJumlio/l oI lhe 

legislalil 'l' package 

49. Dedicate one-th ird of the Fund for Rural America to scrv ing the needs of 
SOCia l ly  d i sadvantaged customers . 

50. Target $ 1 00 m i l l ion annual ly  from Rural U t i l i t ies Service Water and 
Waste Disposal Grant Program to Federa l ly  Recogn ii'ed Ind ian Tribes .  

5 1 .  Target $50 m i l l ion of  RHS funds annual l y  for the Farlllworker Housing 
Program. 

Action Plan 
A I nstruct Subcabi net heads to adjust funding targeh to reneet recom

mendat ions .  
Who: The Secrelon' When: 1/llIl Iedioleh' 
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Remove Barriers to Serving Under-Represented 
Customers at USDA Service Centers. 

5 2 .  Require consideration of under-served communi t ies in USDA Serv ice 
Center location dec is ions .  

5 3 .  Estab l i sh  sate l l i te oftices where necessary to reach under-served cus
tomers. 

Action Plan 
A I nstruct S tate FAC's to work wi th representat ives of under-served 

customers to ident i fy locat ions w ith concentrations of soc ia l ly  d i sad
vantaged customers and determine whether fu l l  Serv ice Centers or 
sate l l i te offices are most appropriate to meet those customers' needs. 
Who: State FA C 's When: Immediate'" 

54. Estab l i sh fu l l - t ime USDA Service Centers on I ndian Tri bal lands. 

Action Plan 
A Work wi th I ndian tr ibes to set guidel ines and locat ions of the USDA 

Serv ice Centers. 
Who: State FA C 's When: Imlllediately 

55 .  Ensure that a l l  USDA Service Centers are accessible to the d isabled. 

Action Plan 
A I nstruct USDA Serv ice Centers to review their fac i l i t ies and make 

necessary changes to assure access ib i l i ty to the d isabled . 
Who: State FA C 's When: Immediately 

B Make adequate funding avai lable to Service Centers to make these 
necessary changes. 
Who: Swte FA C 's When: III/Illediatel\" 

56. S treaml ine program regulat ions and application forms to make USDA 
programs more eas i ly access ible to a l l  customers . Require USDA county 
offices to assist soc ia l ly  d isadvantaged customers in understanding 
requ i rements and complet ing forms. 

57. Strengthen the train i ng program for FSA county committees and county 
office staff on all programs, with specia l  emphas is  on c iv i l  rights i ssues 
and outreach respons ib i l i t ies. 
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58 .  Provide and document Tit le V I  t ra in ing for a l l  volun teers and new field, 
State. and Serv ice Center employees on an annual bas is .  

Action Plan 
A I nstruct agencies to examine ru les and application forms and make 

changes necessary to fac i l i tate part ic ipation by socia l ly d isadvan
taged customers. 
Who: Agency Heads When: Within 90 days (�r This reporT 

B Col laborate wi th  Nat ional Center for Diversity at Kentucky State 
Un iversity and others as appropriate for prov id ing d iversity train ing.  
Who: Agency Heads When: Within 6 months uf 

this report 

59. Make al l USDA educational and techn ical assi stance services and publ i 
cations avai lable to customers i n  languages appropriate to the commun i ty 
being served. Use appropriate media out lets to d i stribute i n formation to 
under-served communi t ies. 

Action Plan 
A Make resources avai lable for translation serv ices. 

Who: A gency Heads When: WiThin 6 monTh., of 

this reporT 

Address Needs of Farmworkers 

60. Establ i sh an i n i t iat ive to address the need� of farmworkers that could be 
addressed through USDA programs. 

6 1 .  Enforce the requirement that those who usc "restrict ive-use pesticides" 
keep records of the appl ication of their products. 
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62. Immediate ly  prov ide pest ic ide i n formation to heal th care prov ider'> treat
ing pe�t ic ide-re lated i l l nesses. 

63 . Requ i re SDA to use th is  i n formation to prepare comprehensi\'e annllal 
pest ic ide usc reports. as mandated in the 1 990 and 1 996 farm leg is lat ion. 

6-J.. Enforce the Env i ronmental Just ice Executive Order at USDA.  

Action Plan 
A Appoint  a panel to review unmet needs of farmworkers that (oulJ be 

addressed through USDA programs. 
Who: Under SecretarY REE Whell: FY 1 997 

B Support the farmworker-related recommendat ions of USDA 
Env i ronmental J us t ice I n i t iat ive. 
WilD: Under Sl'('rl'((/I'\' REE Wilen: FY 1 997  
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C Extend research to i nvestigate the impact of pest ic ides on farlllwork
ers' heal th .  
Who: Ullder Secre(ur\" REE Wilen: FY 1 997  

o Develop an enhanced tra in ing program i n  farm safety and pest ic ide 
safety that addresses the spec ial needs and concerns of farmworkers. 
Who: Ullder Secrelorr REE Wilen: FY 1 997 

E Fund pesticide tra in ing programs for farmworkers. part icu larly pro
grams del ivered by cOlllmuni ty-based organi/at ions wi th demonstrat
ed experience wi th farlllworkers . 
Who: Ullder Secretary REE Wilen: FY 1 997 

F Train communi ty health care providers i n  the diagnosis .  treatment. 
and proper report i ng of pestic ide and other work-related i l l nesses . 
WIlo: Ullder Secre{([i\ REE Wilen: FY 1 9CJ7  

Increase Involvement of Small and Disadvantaged 
Business in USDA Programs 

65 . Reassert the commitment of USDA to the goal of i ncreasi ng involvement 
of small and d isadvantaged busi nesses in  USDA programs. 

Action Plan 
A Prepare a plan and establ i sh  goab for expand ing Market Access 

Program outreach to minori ty and women-owned busi nesses. 
Who: FAS When: Withill 30 duys or (his r<'1}()rl 

B Develop Departmental as wel l  as agency-spec i fic goals for i ncreas ing 
purchasing and contract ing of goods and serv ices from minority and 
l imi ted-resource bus inesses. 
WIlo: OSDBU When: With ill 30 doys (�r this report 

C Develop a technical assi stance program for smal l  and soc ia l ly  di sad
vantaged busi nesses to enable them to slicceSSful l y  compete for con
tracts wi th  USDA programs .  
Who: OSDBU, ill COlljllllClioll When: Withill C)O duys o( (his report 

\\ "ith the 11(,\\ ' Office 

or Ollt reoch 
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Workforce Diversity 
and Employment Practices 

Review All USDA Senior Executive Service (SES) 
Designations 

66. Review al l SES designations, beg i nn ing wi th FSA, to determine i f  pos i 
t ions  are appropriate ly designated as career-reserved or genera l .  

Action Plan 
A Review SES pos it ions.  

Who: AS.l istunt Snreturr 
for Adlllinisimiion 

When: Within C)() do\".\· 

Hold All Managers Accountable for a Diverse 
Pool of Applicants 

67. Hold a l l  managers accountable for a diverse pool of appl icants tor a l l  
vacancy announcements and target outreach and recru i tmenr of under
represented groups as ident i fied in the agency Affirmative Employment 
Plans ( AEP's ) .  

Action Plan 
A Requ i re and approve outreach plans for ti l l i ng vacancies. Outreach 

plans must target under-represented groups and organ izat ions .  
Who: Agency Heads When: III/II/edi({teh' 

B Requ i re that recrui ters have in terpersonal sk i l l s ,  be trained i n  recru i t 
i ng,  and be sens i t ive to cu l tural d i fferences of potent ia l  recrui ts .  
Who: Agency Heads When: Ongoing 

C Advert i se ,  where appropriate, pos i t ions as mul t i -graded pos i t ions 
( c .g . ,  GS-7/9/ 1 1 .  GS- l l / l 2/ 1 3 ) . 
Who: Agency He(/ds When: Ongoing 
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Require All USDA Employees to Have 
Civil Rights Training 

68. Require a l l  USDA employees to have c iv i l  rights tra in ing annual ly. 

Action Plan 
A Develop standardized t ra in ing modules for USDA.  

Who: Assista/lt SecretarY When: Within 120 c/ars of 

for Adlllinisfrofioll this report 

B Train a l l  employees and cert i fy to the Secretary that train ing is com
p leted on an annual basis .  
Who: A/Zency Heads When: FY 1 998 

C Make a c iv i l  rights module a part of al l lllanagelllent/supervisory 
train ing and orientat ion programs. 
Who: Agency Heads When: Ongoing 

Hold All Managers Accountable for a 
Diverse Workforce 

69. Publ ic ize and recogn ize those managers and agencies that have made sig
n i ficant accolllp l ish ll1ent� in workforce d iversi ty. 

Action Plan 
A Reco[!nize managers and employees through awards and commenda

t ions, as appropriate. 
Who: The SecretarY: When: An/l llall\': ongoing 

Agency Heads 

70. Direct the Forest Service to end the use of surplus l i sts . 

Action Plan 
A I ssue a directi ve to the Forest Service to end use of surplus l i sts . 

Who: The SecretarY When: III/II /ediately . . 
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7 1 .  Evaluate the role and function of the Special Emphasis Program 
Managers ( SEPM ) in accompl i sh ing USDA's c iv i l  rights goals  and objec
t ives .  The valuab le resources dedicated to support SEPM cou ld be used 
mon� effect ively. Present ly they are l im i ted to the annual Spec ial 
Emphas is  act iv i t ies as their primary function. 

Action Plall 
A Conduct a rev iew and reassessment of the ro les and responsib i l i t ies 

of the Special Emphasis Program Managers USDA-wide. 
Who: Assista//t Se('J'e{( /ry Whe,,: 90 c/ar.\' 

Pi/' A dl1linistJ'(ltio// 

B Al locate appropriate resources to support and adm in ister program 
and employment functions of the S EPM 's .  
Who: Assista//t Secre{([1'\' When: 90 da\'s 

jCi/' A dill in istrotioll: 

Agt'nc\' Ht'wfs 

72 .  Develop and implement retention programs to ensure a diverse work
force. 

Actioll Plall 
A Requ i re the use of an "Exi t  I nterv iew Feedback" system to assist 

agencies in  determin i ng why employees leave the 
Agency/Department .  Share this i n format ion with agency manager� 
and deve lop a system for trend-analys is and evaluat ion.  Use the 
analyses to develop act ion i tems for i nclus ion i n  agency plans 
designed to e l im inate barriers to recru i tment and retent ion. i mprove 
the work env i ronment. and retain a d iverse workforce. 
Who: Agellcr Heads Wlze,,: f 20 days: o//goi//R 

B Requ i re that each agency in i t iate surveys such as the Food and 
Consumer Service's "Employee Work L i fe Surveys" and the Forest 
Service's "Cont inuous Improvement Process" to asse�s employee sat
i sfaction about issues affect ing their work l i ves .  Use the resul ts  to 
deve lop act ion i tems in agency plans that w i l l  assist in improving the 
work env i ronment and help employees in balancing their career and 
personal needs, 
Who: Agency Heads Whe,,: 120 days: o//goi//g 
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Employee Complaints 

7 3 .  To substant ia l ly  reduce the backlog of EEO complaints. offer mediation. 
arbi trat ion. or s imi lar al ternat ive d ispute resolut ion ( ADR ) processes to 
employees who fi led a formal EEO complaint  before January I .  1 997 .  
The use of ADR sha l l  be the employee's  choice : however. binding 
arbi tration w i l l  be used only i f  agreed to by both the employee and 
management .  

Action Plan 
A Determine whether a l l .  or select categories of complaints ( e .g . .  by 

locat ion.  type of complaint. age of complain t )  w i l l  be offered ADR.  
Who: DireClOl: Whell: hlll1lediate!\' 

Office (�l Ci" i! Rights 

B Ident ify and obtain necessary resources. 
Who: A ssistollt SecretorY When: 1II II I 7edi({te!Y . . 

for Adll7inislrotioll 

C Write to employees and management explain ing the ADR option .  
Who: DirectOl: When: /5 dan 

Office (�l Ci" i! Rights 

o Obtain necessary DOJ authori ty to use b ind ing arbitrat ion.  
Who: Gmend COl/lise! When: Il I 1 l11edi({le!y ((fier decision 

to l/7ake binding ({rhilmtioll 

({II optioll 

E Select or contract with competent .  neutral mediators and/or 
arbitrators . 
Who: DireclOl: 

Office or Ci" i! Rig/Ils 

F Begin ADR sessions. 
Who: Di rectO/: 

Office or Ci" i! Rig/lls 

G Complete ADR sessions. 
Who: DireclOl: 

O.fjlce oj' Ci" i! Righ!.\· 

When: 45 doys 

When: 60 dms 

When: MO,l'l \ , 'ilhill 1 20 lim.\': 

ongoillg 
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7-1-. Al l  EEO reso lu t ion agreements shal l have terms that ( I )  re late to the 
nature of the complaint ;  ( 2 )  address causal factors : ( 3 )  are conduc ive to 
t imcly implementat ion :  and (4 )  contain implementation t imeframcs. To 
ensure accountabi l i ty. "no fau l t" sett lements shal l  be used only i n  cases 
where all the part ies to the dispute agree that it i s  appropriate. 

Action PlalZ 
A Estab l i sh a USDA pol icy on the use of "no fau l t" agreements. 

Who: The Secretan' When: 60 £la rs 

75 .  To ensure an effective and t imely EEO cOIl1plaint� proces� on a perma
nent bas is .  conduct an i ndependent review of USDA's exis t ing EEO sys
tem, assess the areas of deficiency. and redesign or repair the system. 

Actioll Plan 
A Select an i ndependen t  ent i ty/indiv idual ( s )  wi th necessary expert i "e 

and neutra l i ty to rev iew the system and recommend changes. 
Who: Assis{(lnt Secref({n When: IlIIlIIediatefy . . 

for Adlllinistration 

B Complete the report and recommendations .  
Who: Sefected rel 'iell'er When: Within 45 dars oj" sefection 

C I mplement the recommended changes. 
Who: A:)sisrwll Secretarr When: Begill illllliediat(!fy upon 

for A dlllin istration; 

DirectOl; 

OJfice (�l Cil 'if Rights 

receipt of U!collllllel/(f(!d 

c/wllges. COlllpfere lI Iajor 

chonges II'ithin 90 days 

D Ident i fy and obtain resources necessary to implement th i� recommen
dation. 
Who: A ssistant Secretan' 

j(Jr Adlllinistration 

When: 1lIlIl Iediateh' 
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76. I n i t iate a cont inu ing and coordi natl!d USDA-wide workforce plann i ng 
and recru itmcnt process .  

Action Plan 
A Require the Department and each agency to develop a workforce 

plann ing proccss. l i nked to i ts strateg ic plan and arlinnat ive employ
ment program plan. t hat addresses under-representation and i ncludes 
recru itment .  tra in ing.  and retent ion efforts .  
Who: The SecreullT When: Withill 60 da n of" 

this report, thclI alllll /olly 

B Coord inate recru i tment erforts Department-wide and coord inate out
reach and recru i tment plam with inst i tut ions with which the 
Department has ongoing re lat ionsh ips such as the 1 890 Land-Grant 
Col leges. H BCU. HACU as wel l  as spec ial recru i tment in i t iat ives 
such as R EAP and the Workforce Recruitment Program for Col lege 
Studcnts wi th D i sab i l i t ies . 
Who: A ssis/(/ I l t  Secrctar\' 

'/1 1/' Admill istmtioll 

When: Imllledi(/tehl Ongoillg 

C Sign REAP MOU and fund appropriately. 
Who: The Secref{1 r\' When: Imllledi(/te/\" . . 

D Establ i sh a pcrsonnel management evaluat ion/assi stance program at 
the Department \eve I to coord i nate pcriodic rev iews of agency work
force plans and human resource management programs. 
Who: A .Isisf{1l1t Sca('tor\' When: IlI1l11ediatehl ollgoing 

for Admillistration 

77 .  The Secretary shou ld be more involved in the management and select ion 
of the SES cadre wi th in  USDA.  

Action Plan 
A Issue a letter to Agcncy Heads regardi ng change:-. in the SES program. 

The letter requires Agency Heads to assure that training. details. reas
signments. and other work-related activit ies that <.u·c assigned to prepare 
individuals for the SES level m'e donc in a I�l ir and equitable manner. 
Who: The Se("l"etorY Whe,, : IlIlIncdia/eI\" . . 

B Usc impart ia l  th i rd part ies to cval uate appl icants for SES posi t ions. 
espccia l ly for their demonstrated commitment to c iv i l  righ ts .  
Who: The 5ec/"('/(I/".'· Whe,,: IlIIlI Iedi(//e!\" 

C Reopen USDA-\>,,' ide Scnior Execut ive Sen icc Candidate 
Deve lopment Program and cnsure a diverse pool o j" candidates. 
Who: The 5(' ("}"eton' When: IlIIlI Iedi(//eI\" 
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Organizational Structure 
of Civil Rights 

Consolidate USDA's Civil Rights Functions 
Into One Office 

78 .  Conso l idate the Department "s c iv i l  r ights functions under one Onice of  
Civ i l  Rights that reports d irectly to  the  ASA. I mmed iately ti l l  t he  top 
pos i t ion in that onice wi th a career SES indiv idual wi th demonstrated 
sk i l l s  in c iv i l  rights management, communications and outreach. partner
"h ip bu i ld ing with other USDA agencies. and leadership .  

79. Organil.e the new USDA civ i l  r ights oftice wi th  separate employment  
and program c iv i l  rights components tha t  report under separate l ines of 
superv Is ion .  

80 .  The USDA Civ i l  R ights On�ce wi l l  proactively promote c iv i l  r ights  at 
USDA. prov ide gu idance and overs ight to agenc ies, estab l i sh  and d issem
i nate c iv i l  rights policy, update regulat ions. and conduct compl iance 
reviews and audits to ensure enforcement of al l appl icable c iv i l  r ights 
laws. rules. and regulat ions.  

8 1 .  USDA's Director of C iv i l  Rights i s  u l t imately accountable lor i nvestiga
t ions of program d iscrim ination complaints .  The Director may delegate to 
agency c iv i l  rights d i rectors the authority to conduct prel im inary i nvest i 
gations of program d iscrim ination complaints, but  must document any 
such de legat ion in writ ing. and may wi thdraw such authori ty from the 
agencies. 

8� .  The Director of  C iv i l  R ights w i l l  focus on i mproving the Department 's 
enforcement of c iv i l  r ights laws in  program de l i very. and ensure that ade
quate funds are al located to enforc ing c iv i l  r ights in program de l ivery. 
The Director should consider reestabl i sh ing the posi t ion of desk ofticer or 
s im i lar pos i t ion that would provide spec ia l ized service to indiv idual agen
cies. 

83 .  Give the Department"s new Director of C iv i l  R ights the authority to cre
ate a qual i ty. competent staff capable of i mplement ing an effective c iv i l  
rights program at  USDA.  This authority i nc ludes the  tlex ib i l i ty to  reas
s ign and h i re starr. 
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Action Plan 
A Iden t i fy the sk i l l  m ix  a Civ i l  R ights Director needs to admin ister an 

effective c iv i l  rights program ( e.g .. enforcement. pol icy deve lopment. 
eva luat ion, advisory services. confl ict resol ut ion. etc . ) .  
Who: Assistant Secretar\' When: Imll1ediatel\' . . 

for Adlllinistration 

B Conduct a search for qual i fied applicants: ensure that a competent 
panel is responsible for recommendi ng to the Secretary the new 
Director: estab l ish criteria and goals by which the Director w i l l  be 
evaluated. 
Who: A ssistant Secretor\' 

for Adll1inistratioll 

When: IlI1mediotely 

C Appoint a C iv i l  R ights Director wi th  a proven track record i n  c iv i l  
rights who is committed to call'ying out  the recommendat ions in  th is 
report . 
Who: The Secretary When: 30 days alier receil'illg the 

n(l111e of the recolllll1ended 

illdil 'idllal colldidate 

, D Enter i nto a memorandum of understanding wi th OGC to estab l i sh. 
clarify. and i mprove relat ionsh ip and communications between 
offices. 
Who: Assistant SecretarY 

for Adlllinistration: 

Genere" COllnsel 

When: 60 days after nel\' Direct(lr 

is appointed 

E Prohib i t  transfer of employees to the c iv i l  rights staff as a resolut ion 
of a complaint un less j ust i fied by merits of complai n t .  
Who: Assistant Secretory When: Immediately 

for Administration 

F Develop a reorganilation and implementat ion plan and ident i fy 
strategies for p lacement and out-placement of indiv iduals who do not 
match ski l is in  the new structure. 
Who: Assis/{Int Secre/(lr\' When: 60 days 

. for Administ ratio/l 
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S ES Status of Civil Rights Director 

8-1-, Change the des ignation of the Director L)f C iv i l  Rights from SES general 
to SES career reserved. but do not al low that process to hold up the 
immediate appointment of a permanent D i rector o f' C iv i l  Rights ,  

Action PlalZ 
A Prepare just i fication for change and transmit  to Otlice of Personnel 

Management .  
Who: EXeClIfi\'e Re,\'()l Irces Whell: 90 do\'.\' 

olld Sen'ices Dil 'isioll 

Make the Office of the General Counsel 
Accountable for Civil Rights 

�5,  To ensure civ i l r ights accountab i l i ty, OGC must demonstrate i ts  commit
ment to c iv i l  rights by estab l ish ing a d iv is ion dedicated to prov id ing legal 
counsel to the Department and agency offic ia ls on c iv i l  rights issues and 
d ivers i fying its staff of attorneys start i ng at the h ighest leve ls ,  

Action Plan 
A Develop an organ izat ional structure that w i l l  ensure effect ive del i very 

of c iv i l  rights legal services, such as add ing an Assistant General 
Counsel ror Civi l R ights and having that Assistant report to the 
General Counse l .  
Who: Gel/em! COl/lise! Whell: 30 da"s 

B Starr the C iv i l  R ights Divis ion wi th lawyers who are commit ted to 
civ i l  rights i n  USDA and who spec ia l iLe i n  c iv i l  rights law and have 
been, or w i l l  be, thoroughly tra ined in c iv i l  rights law, 
Who: GClleml COl/llsel When: 90 da\'.\' 

C Ensure that top OGC management supports these changes or ensure 
that OGC has leadersh ip that w i l l  support i t .  
Who: The Secretary Wlzell: III/lllediate/y 

D Make resources avai lable wi th in  exis t ing budget. 
Who: Gellem/ COL/llsel Wlzell: Imlllcdiotel\' 
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Establish Civil Rights Offices in Each Agency 

86. To ensure that each USDA agency has c iv i l  rights accountab i l i ty. each 
agency must have a c iv i l  rights director who reports to the agency head . 
Any exception to the report ing l ine must be approved by the Secretary. 
The director w i l l  have primary responsib i l i ty for ensuring that the agency 
enforces a l l  c iv i l rights laws and that the agency complies with a l l  com
plaints processing t imeframes. DepaI1mental Staffs (OGe. OIG. OBPA. 
e tc . ) must have effective civi l  rights programs wi th a measurable mecha
n ism for feedback to the Secretary on their c iv i l  rights peliormance. 

87. Agency c iv i l  rights programs must incl ude program plann ing/analysis. 
compl iance. and complaints management .  In  addi t ion. agencies must 
have documented. measurable goals and t imetables to address civ i l  rights 
in program del ivery and employment. under-representation. work force 
diversi ty. and procurement. 

88 .  The EEO counselor posit ions. i nc luding resources. must be returned to 
the agenc ies from the Department's Civi l  R ights Orlice. Al l EEO 
counselors must be i n  a fu l l - t ime civ i l  rights posi t ion .  

Action Plan 
A Revi se the pol icy to admin ister mission area c ivi l  rights programs 

through Agency Heads and agency civi l rights d i rectors. un less the 
Secretary grants an except ion. 
Who: The Secretwy When: 30 days 

B Require a l l  staff office� report ing to the Secretary to have an AEP. 
Who: Assistont SecretorY When: 60 days . . 

for Adlllinistration: 

Agencr Heads 

C I f  agencies change or establ i sh  organ izational structure associated 

with th is  recommendation. submit to the USDA Director of Civi l 
Rights any required documentation to effect th is change . 
Who: Agency Heads When: ..f.5 dor.\' 

D Exped i te approval of  changes i n  organ izat ional structure. 
Who: Assistont Secretory When: IlIImediately. IIpon receipt 

for Administration of' doclI me 111 (1/ ion 

E Execute necessary d i rectives to return counselors to agencies. 
Who: A.I'sistol/t Secretary When: Imlllediately 

.fei/· Administratioll 
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F Hold Agency Heads and e iv i l  r ights d i rectors accountable for mcet
ing mandated processing dead l i nes and for adequately train ing their 
stafr� i n  a l l  aspects of c iv i l  r ights .  i nc luding con fl ict management. 
Who: Assistal/t Sccrewry Wlze,, : IJIlllledi(lte/v: (ll/goil/g. 

for Admillist/'{{tioll; 

Di re( '(()J; 

OJjicc (If Cil'i/ Rights 

Adopt a New Conflict Management Policy at USDA 

89. Adopt and announce as USDA's offic ia l  pol icy that management i s  
responsible for prevent ing con tl ict and reso lv ing d isputes a t  t he  lowest 
possib le level by resolv ing the underly ing i ssues and prevent ing recur
rence of con tl icts. Reso lve con ll icts us ing an " in terest based" approach 
whenever poss ib le ,  

Action Plan 
A I ssue a statement that forcefu l l y  states pol icy for resolv ing disputes 

on an in terest-based approach and that USDA's past phi losophy of 
"sett le at all costs" is not acceptable ,  
Who: Thc Secre((l/ ,\' When: 30 (/( [ \ .1 . . 

B Direct that EEO counselors and other USDA personnel wi th dispute 
reso lut ion responsibi l i t ies are not to bc rated exclusively or even 
primari ly  on the i r  settlement/resolu tion rates, I nstead . rat i ng� shou ld 
be based primari ly on the qual i ty of the d ispute resolut ion serv ice� 
these employees prov ide. 
Who: The Se(Te(( {ry When: 30 dm's 

90. Convene a team. wi th representatives from a l l  mission area�/agencies. to 
develop a USDA program implementing the Department's new contl ict 
management pol icy. 

Action Plan 
A Direct each agency/mission area to designate one or two representa

t ives for membership on the Department' s Contl ict Management 
Team ( C MT) .  
Who: The SeCl'e{(/1'\' Whe,, : IIIIII /ediate/\' 

B Se lect team leader hav ing the necessary confl ict resolut ion knowl
edge and sk i l l s .  
Who: The Secreta!'\' Whe,,: 1IIIII Ict/iatc/\' 
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C Develop recommendat ions on i mplementing complaint 
prevent ion/resol ut ion programs. 
Who: Conflict Munagement Whell : ../5 c/ays 

Teol/1 

o Determine how responsibi l i ty  for connict resolut ion programs shal l  
be div ided between agencies and the Department .  
Who: Conflict Mwwgement Whell : ../5 c/o."s 

Teom 

E Reassess the role of the EEO counselors and determine whether 
counselors should serve as mediators . 
Who: Conflict Monogement Whell: ../5 dun 

Teom 

Eliminate Dispute Resolution Boards, 
Regional Service Centers 

9 1 .  E l iminate the D i spute Resolut ion Boards and close the Department's 
. Civi l R ights Regional Service Centers. 

Action Plan 
A Communicate c losure of c iv i l  r ights serv ice centers direct ly  to the 

affected employees before making the publ ic announcement .  
Who: A ssistunt Secretor\' Whell: Immediote!r . . 

for Administration 

B Announce to the USDA communi ty the d iscont inuat ion or hoards 
and closL lre�. 
Who: Assistant Secretory 

for Administration 

Whe,,: Octo/n'r / .  N97 

C Provide a career trans i t ion and placement program for employees 
affected by service center closing.s .  
Who: HI//J/on Resollrces Whe,,: ../5 dun 
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Consolidate Offices Under the Assistant Secretary 
of Administration 

92 .  Consol idate a l l  admin istration and management functions under the ASA 
with fu l l  de legat ion or  authority. This consol idation w i l l  br ing the Chief 
Financial Officer, the Chief I n formation Officer, the Otlice of Smal l and 
D isadvantaged Busi ness Ut i l i zation, and the Serv ice Center 
Implementation Team under the ASA. 

Action Plan 
A Prepcu'e the necessary draft leg is lat ion to move the CFO. C IO, and 

OSDBU reporti ng from the Secretary to the ASA. 
Who: Genem/ COl/lISe/  Whe1l: 30 days 

B Ensure that t he ASA has demonstrated leadership ski l l s  i n  managing 
admin i strat ion functions in a l arge and complex organ izat ion.  Such 
leadersh ip  should have a track record wi th resul ts .  
Who: The Secretar\' When: Imll/ediate/\' , , 

C Ensure that ASA i s  able to i mplement the new organizational struc
ture wi th the fu l l  support and resources from the Secretary. Th is  
i nc ludes fu l l  authority to adjust leadership to make th i s  happen, 
i nc luding removal of those who do not SUppOlt the new structure. 
Who: The Secretary Whe1l: Imll/ediate/y 
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Fol low-up/Listen ing 
Sessi ons 

I
n addi t ion to us ing the information gai ned a t  the l i steni ng sessions to 
help deve lop th is  repon and make recommendat ions. USDA w i l l  prov ide 
fol l ow-up to those who voiced concerns about c iv i l rights at USDA. 

During each session. Secretary Gl ickman or Deputy Secretary Rom inger 
requested staff to fol low up by i nvestigating some indiv idual cases of speak
ers .  That is current ly being done and the process w i l l  cont inue .  

However. the recommendat ions contai ned in  th is  report are in tended to 
solve the underly ing c iv i l  r ights problems at USDA to make the system work 
for both customers and employees .  The recommendat ions are also intended 
to provide a framework for civi l rights at USDA in to the next century. 

Listening Sessions 

The CRAT sponsored 1 2  l i sten ing sessions. which were held in I I  l ocat ions 
across the country. in  January of 1 997. The sessions were t.!esigned to hear 
"first hand"' from both customers--especia l ly  soc ia l ly  d i sadvantaged and 
minority farmers-and USDA employees about what wa:- wrong wi th c iv i l  
rights at  the Department. The CRAT held 9 l i sten ing sessions with customers 
and 3 wi th employees .  Each customer l i sten i ng session was tai lored to 
addI:ess the concerns of specific  gender. racia l  ant.! cu l tural groups, i nc lud ing 
American I nd ians. H ispanics. and Asians .  Each session fo l lowed the same 
basic format. which was designed to hear from the maximum number of peo
ple in a 3-hour period. When needed. language translators were prov ided . 

Customers and employees who did not speak at the l i stening sessions or 
did not w i sh to speak openly were able to submit recorded or written state
ments to the CRAT. USDA also establ i shed an e-mai l address, a fax number, 
and a Hot L ine for c iv i l  rights comments. 

Over 2.000 customers and 900 employees attended the sessions .  Those 

who spoke voiced concerns about program de l i very and c iv i l  r ights i ssues at 
USDA .  Some spoke as i ndividuals.  others represented groups. 

Customers' Major Issues 

Major farmer concerns focused on program t.!elivery. Speakers told of abuse 
and discrimination in loan processing. delays in de l ivery of approvet.! loans. and 
lack or t imely i rrfornlat ion and help needed to part ic ipate in USDA programs. 

Some speakers voiced concern over the dec l ine of minority farmers and 
farms in the South and Southwest .  Some farmers and farm advocates spoke 
of a perception that SDA is  involvcd in a conspiracy to take land from 
m inority farmers and let wealthy land-owners buy i t .  often at a fraction of the 
land's worth .  

Al l  customcr sessions raised the i ssue of the l ack or a USDA workforce 
that re flects the t.!ivers i ty of the customers in USDA's field o flices. 

93 CIVIL RIGHTS AT THE u s  DEPARTMENT OF AGRICULTURE 



I I I • • • • _ •• '-�c�lvilliiL:lRiiil"GiiHtiTTSs-Fi.Ro-;ill r;;ow�-�up;;/LLl�·st;'en;;ii;ng�S�e;;ss;i;io;;ns;;-----------

Employees ' Major Issues 

USDA employees tended to focus on unfair management pract ices, insensi
t ive managers, host i le work env ironments, and lack of protect ion from 
repri sals .  Many employees fel t  they were d iscrim inated against because of 
race, national orig in ,  re l igion, sexual orientation. d isab i l i ty, gender, or age. 

Employees said USDA management is  ne i ther accountable for nor 
commi tted to c iv i l  r ights . Many complained about the complaint process. 
Some poin ted out i t  had been years s i nce they'd fi led a complaint and they 
had heard noth ing back about the status of the complaint .  

Listening Sessions: 

January 6, 1 997 
January 7. 1 997 
January 7. 1 997 
January 8,  1 997 
January 1 0. 1 997 
January I 1 .  1 997 
January 1 3 . 1 997 
January 1 6, 1 997 
January 1 7 . 1 997 
January 22, 1 997 
January �2, 1 997 
January 24, 1 997 

Customer Lis ten ing Session, A lbany, GA 
Employee L is ten ing Session, New Orleans, LA 
Customer L is ten ing Sess ion, Memph is ,  TN 
Customer L isten ing Session, Ha l i fax, NC 
Customer Listen ing Session, Tu lsa, OK 
Customer L istening Session, Brownsv i l le, TX 
Customer Listen ing Session, Window Rock, AZ 
Customer L isten ing Session. Sal i nas, CA 
Employee Listen ing Session, Woodland, CA 
Employee L isten ing Session, Washi ngton. DC 
Customer L isten ing Session. Wash i ngton, DC 
Customer Listen ing Session, Belzon i ,  M S  
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Six months ago, USDA embarked on an ambitious effort to change 
the way we do business to ensure that every employee treats 
every customer and co-worker fairly and equitably, with dignity 

and respect.
Tens of thousands of staff hours later, we have come a long way toward

achieving that goal: We’re holding employees up and down our ranks person-
ally accountable for being a part of the solution; instituting a zero-tolerance
reprisal policy to protect workers who stand up for their rights; changing our
foreclosure and lending policies to root out discrimination; settling proven
cases of wrongdoing, and moving to investigate and resolve others; reaching
out more to underserved populations; and hiring a full-time cadre of civil
rights advocates for our legal team.

And that is only a partial list of our accomplishments. 
I am proud of how far we have come in six short months, but amid all this

progress, one thing is clear: We have a long way to go. 
This report serves as a reality check. It gives us a better understanding of

just how much time, effort, commitment and leadership it’s going to take —
from every USDA employee, from Congress, and from the agriculture com-
munity — to institutionalize the changes underway. 

We will not fix a decades-old problem overnight. But we are taking steps
every day toward putting a history of discrimination behind us, and turning
USDA into the federal civil rights leader. USDA will reach that day, not
because of the leadership of a few people, but because the vast majority of
our employees take this effort seriously. 

This is my 6-month progress report on the implementation of the 92 rec-
ommendations contained in “Civil Rights at the United States Department of
Agriculture — A Report by the Civil Rights Action Team.”

I work every day with committed public servants — across the country and
in Washington — who take great pride in America, its ideals, and the work of
“the people’s department.” Their commitment will prevail, and we will suc-
ceed in building a USDA that reflects and respects our country’s diversity, a
USDA that can best serve agriculture and our Nation in the 21st Century.

Dan Glickman
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In February 1997, Secretary of Agriculture Dan Glickman accepted the find-
ings of a team that listened to customers and employees from  across the
U.S. to find out how well USDA was serving the people and how well they
treated their employees. The findings of their efforts were reported in “Civil
Rights at the United States Department of Agriculture — A Report by the
Civil Rights Action Team.”

Based on the findings, the Department made a commitment to take action
on all 92 recommendations of the Civil Rights Action Team (CRAT). An
Acting Assistant Secretary of Agriculture for Administration was appointed
and was charged with implementing the recommendations of the CRAT — a
first step in making USDA a leader in civil rights. 

Under the guidance of the Assistant Secretary of Agriculture for
Administration’s (ASA) office, more than 300 USDA employees have
worked to make the recommendations into realities. Much of their work is
complete and actions are now in the hands of agencies, legislators, cus-
tomers, and employees. 

To better address the needs of employees and customers, recommenda-
tions were grouped into one of four categories:

■ Lack of Management Commitment to Civil Rights

■ Program Delivery and Outreach

■ Workforce Diversity and Employment Practices

■ Organizational Structure of Civil Rights

This report reflects the Department’s progress.
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Snapshot of Action
Below is a snapshot of the status of recommendations. Of the 92 recommen-
dations, an action plan has been completed for 45 recommendations, 43 more
are scheduled to be completed by October 31, 1997, and work on four recom-
mendations will require more time to put processes or policies in place for
results. The process of changing policy is sometimes lengthy. While the
Department is interested in getting civil rights policies in place quickly, it is
also committed to implementing policies and procedures that will be long
lasting, responsive to everyone, and that fit into the operations of USDA.
Every effort has been made not to add more bureaucracy to the system. The
advantage to this approach is that civil rights is part of every USDA program
and part of personnel policies. The disadvantage is that it takes longer to see
results on some recommendations.

Progress Chart Key 

Actions of Civil Rights Implementation Team (CRIT) complete and 
policies in place. (10)

Actions of CRIT complete and action required by another group or 
by USDA agency before results are realized. (35)

CRIT work in progress—work expected to be complete by 
October 31, 1997. (43)

Action for recommendation will require longer to complete, however,
progress has been made in establishing a process to respond to 
the recommendation. (4)
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Highlights
This report gives the status of implementation of each recommendation, but
there are some activities which are especially noteworthy.

■ It is a condition of employment that every employee treat every co-worker
and customer fairly and equitably, and with dignity and respect.

■ As of July 31, 1997, USDA has a new reprisal policy — zero tolerance for
reprisals against employees who file civil rights complaints — and a policy
of immediately adjusting hostile or volatile work place conditions.

■ For the first time — beginning October 1, 1997 — agency heads will have
performance standards for civil rights and will be rated by the ASA on their
civil rights accomplishments.

■ Resolving the backlog of Equal Employment Opportunity (EEO) discrimi-
nation complaints is one of USDA’s highest priorities.  As of September 3,
1997, USDA closed or settled 354 of the 1,504 cases that were in the back-
log as of April 1, 1997.

■ In April 1997, a new foreclosure policy was instituted to ensure that viola-
tions of borrowers’ civil rights did not result in customers losing their
farms. All foreclosures were halted in cases where complaints of discrimi-
nation were on file.  

■ An independent review team was created to review the status of some
4,449 pending foreclosures. As of September 11, 1997, the team had
reviewed 2,768 cases and had halted further action on 115 foreclosures
pending investigation of possible civil rights violations. The rest, where
there was no finding of discrimination, are proceeding through foreclosure.

■ The Office of Civil Rights investigative unit, which had been disbanded in
1983, is being re-staffed to investigate and resolve the backlog of program
discrimination complaints.

■ While progress hasn’t been as fast as expected, USDA has closed 115 of
the active formal program complaints (since January 1997). As of
September 3, 1997, there were 872 active formal program delivery discrim-
ination cases on file.  Since April 1997, USDA has agreed to five major
financial settlements — totaling more than $2 million — with farmers who
were discriminated against.  Four of the settlements were for loans and the
fifth was for disaster program benefits.
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■ On August 22, 1997, the Secretary established an Office of Outreach,
located in the office of the ASA to lead and coordinate proactive outreach
efforts throughout all of USDA.  This office will serve customers USDA
has not served well in the past.

■ In July, 1997, the Secretary named a 30-person National Commission on
Small Farms.  This commission will develop a national strategy for small
farms and ranches that will help ensure economic viability and address the
rapid decline in the numbers of minority farmers and ranchers.

■ To help stem the loss in the number of minority farms, work is underway
to establish a voluntary registry of minority farms.  Working with commu-
nity-based organizations, USDA intends to build the registry using USDA
Service Centers.

■ To help strengthen civil rights skills of USDA employees, training policy
and multi-year training modules are being prepared to address: sensitivity
and diversity, EEO laws and policies, program outreach, sexual harassment,
complaint process, and special emphasis programs.  In addition, all USDA
employees will be required to attend annual civil rights training.  The first
training is scheduled for November 1997.

■ Several of the CRAT recommendations are being addressed by draft leg-
islative amendments or new legislative proposals including the bill
Representative Eva Clayton (D-NC) introduced, H.R. 2185 — “USDA
Accountability and Equity Act of 1997 — a bill to establish equitable ser-
vice for customers and equal opportunity for employees of the United
States Department of Agriculture.”
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STATUS BY RECOMMENDATION Lack of Management Commitment to Civil Rights

Recommendation 3

Status of Implementation 
by Recommendation        

Lack of Management Commitment to Civil Rights

To ensure civil rights accountability at USDA, delegate to the Assistant
Secretary for Administration (ASA) full authority — in practice as well
as on paper — over all civil rights issues at USDA. The ASA may further
delegate civil rights authority through the Mission Area Assistant and
Under Secretaries to Agency Heads to administer civil rights programs.

Status of Implementation 
This recommendation was implemented on May 16, 1997, with the issuance
of Secretary’s Memorandum 1010-4. Implementing this recommendation
assures civil rights accountability at USDA. The ASA now has full authority
over civil rights. This includes the authority to rate the Agency Heads on their
performance of civil rights functions. Through the exercise of these authori-
ties, the ASA can ensure civil rights accountability in USDA that results in
the fair and equitable treatment of all customers and employees, fewer com-
plaints of discrimination and reprisal, and a significant improvement in the
timely processing of formal and informal complaints. This authorization will
be institutionalized when the ASA’s office reorganization is approved.

Delegate to the ASA the authority to rate Agency Heads on their civil
rights performance elements. The ASA will provide feedback to the
Secretary on the civil rights performance of the Subcabinet.

Status of Implementation
Beginning October 1, 1997, the ASA will rate Agency Heads on their civil
rights performance elements. USDA’s civil rights goals, objectives, and per-
formance measures are being integrated into the performance standards of
Agency Heads. Specific standards for each Agency Head — as opposed to
generic standards — will be in place by October 1, 1997, to hold Agency
Heads accountable.

Revise the present Performance Review Board (PRB) process for mea-
suring performance of senior executives in civil rights, and implement an
objective process designed to measure accomplishments based on specific
goals and objectives. Hold Subcabinet members, Agency Heads, and
senior officials accountable for implementing results-oriented affirmative
employment and civil rights implementation plans.

Recommendation 1

Recommendation 2



Status of Implementation 
PBRs review the performance of Senior Executive Service (SES) employees.
A comprehensive plan has been developed to identify USDA’s civil rights
goals and objectives, to develop performance measures, and to integrate them
into the performance standards of Agency Heads. Goals for accountability,
employment, program delivery, and procurement have been prepared, and
tasks and performance measures required to measure accomplishments
towards achieving these goals have been developed. These will be incorpo-
rated into the PRB guidelines.

The Secretary should revise and reissue USDA’s civil rights policy to
include specific, measurable goals and objectives in program delivery
and employment that will provide guidance for senior officials on what
they are expected to accomplish. The Secretary will hold the Subcabinet
and Agency Heads accountable for adherence to the civil rights policy.

Status of Implementation 
Part of recommendation 4 was implemented with the issuance of Secretary’s
Memorandum 4300-7, Civil Rights Policy Statement, February 28, 1997.
When these recommendations are fully implemented, USDA will have insti-
tutionalized an effective process to hold Agency Heads accountable for
achieving specific results in civil rights. This will establish a level of account-
ability that has never before existed at USDA.

To assure accountability, adopt and enforce a policy that the Department
will take the appropriate adverse or disciplinary action against any man-
ager found guilty of reprisal against any USDA employee or customer.
Investigate all allegations of reprisal, and abuses of power, and where
allegations appear meritorious, immediately remove the official from
managerial duties, pending full investigation.

Status of Implementation 
A new reprisal policy was issued July 31, 1997. In cases of suspected reprisal
arising from EEO complaints, each mission area will establish a three-person
panel made up of one union or employee representative, one manager or per-
sonnel staff member, and one impartial member who will conduct an inquiry
into the claim. Within 45 days, this panel may make binding recommenda-
tions to adjust the employee’s workplace or environment to reduce tension
and may also recommend that the mission area consider disciplinary action. 

For reprisal cases not arising from an EEO complaint each mission area
will establish an office to hear allegations at the headquarters and, as appro-
priate, at the field level. In addition, Departmental Policy Manual 752-1,
“Reprisal Actions Against Employees and Others,” requires statistical report-
ing of reprisal complaints and disciplinary measures; the report will be avail-
able to all USDA employees. The effectiveness of the reprisal panels will be
evaluated on or before December 31, 1998.
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STATUS BY RECOMMENDATION Lack of Management Commitment to Civil Rights

Recommendation 4

Recommendation 5
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STATUS BY RECOMMENDATION Lack of Management Commitment to Civil Rights

Streamline procedures to allow agencies to quickly take the appropriate
adverse and disciplinary actions against employees who fail to provide
programs and services in compliance with all applicable civil rights laws
and regulations, or who discriminate against or harass USDA customers
or employees.

Status of Implementation 
Procedures have been streamlined. When discrimination is found as a result
of an employment or program complaint, the Office of Civil Rights will
notify the Agency Head and direct that appropriate disciplinary action be
taken. The Office of Civil Rights will monitor agency compliance and if the
agency’s discipline is not deemed appropriate, the Office of Civil Rights will
consult with the Office of Human Resources Management (OHRM) to deter-
mine an appropriate action.

The Office of Civil Rights will soon begin tracking complaints and respon-
dents by name. This will allow the Office of Civil Rights to identify locations
or individuals where persistent problems exist and to take appropriate correc-
tive action.

The Secretary, USDA’s Subcabinet, and Agency Heads must set an exam-
ple of accountability and commitment for the Department by ensuring
that their immediate staffs reflect the desired diversity that the Secretary
is establishing for the Department as a whole. 

Status of Implementation 
“The Secretary’s Workforce Diversity Plan for Political Appointees,” has been
drafted. The plan calls for:

■ Diversity among political appointees;

■ A results-oriented civil rights commitment and accountability of politi-
cal appointees at the Subcabinet and Agency Head levels for meeting
the civil rights goals and objectives, as reflected in the revised
Affirmative Employment and Recruitment Program (AERP); 

■ Establishment of a performance appraisal system that ensures maxi-
mum accountability of the Subcabinet and the Agency Heads for car-
rying out the AERP goals and objectives; and 

■ A training and development program for current and future political
appointees, so they will acquire the skills and knowledge necessary to
effectively manage a diverse workforce. 

This plan will be reviewed quarterly and will provide operational guidance
and feedback to the Secretary, Subcabinet, and Agency Heads. The Director
of OHRM, in coordination with the USDA White House Liaison, will be
responsible for updating and implementing the objectives of the plan. 

Recommendation 6

Recommendation 7
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STATUS BY RECOMMENDATION Lack of Management Commitment to Civil Rights

Include in the Department’s Strategic Plans required under the
Government Performance and Results Act (GPRA) as well as in agency
plans, goals as outlined in the Secretary’s policy statement to improve
workforce diversity and civil rights. Affirmative Employment Plans and
Civil Rights Implementation Plans must also reflect the Secretary’s
goals. Set specific goals for minority and women-owned business partici-
pation in all program delivery, procurement, export, and business devel-
opment activities.

Status of Implementation 
This recommendation is being implemented in concert with recommendations
3, 4, 9, and 10. 

The Department’s strategic plans will include measurable goals for work-
force diversity, as well as goals for the participation of minority and women-
owned businesses.

Plans should establish reporting requirements to periodically collect data
from USDA field offices to measure program delivery to minority,
women, and small and limited-resource farmers.

Status of Implementation
Work is progressing on implementing this recommendation in concert with
recommendations 3, 4, 8, and 10 to establish these reporting requirements.

Plans should include well-defined areas of responsibility and accountabil-
ity. Performance standards and elements for Agency Heads and all
senior officials should reflect the specific goals and objectives as identi-
fied in the Department’s and agencies’ strategic plans.

Status of Implementation 
This recommendation is being implemented in concert with recommendations
3, 4, 8, and 9 to include well-defined areas of responsibility and accountabil-
ity in the performance standards for Agency Heads and all senior officials.

Identify the core competencies and skills required to effectively manage
people and serve customers, including recruitment and management of a
diverse workforce and serving diverse customers. Require all promotions
and selectees into managerial positions to demonstrate those competen-
cies. Use employee and peer review surveys to assess managerial compe-
tence, provide feedback, and develop performance improvement plans
for managers where needed.

Recommendation 8

Recommendation 9

Recommendation 10

Recommendation 11



Recommendation 14

Status of Implementation 
USDA will adopt the 22 basic leadership competencies developed by the
Office of Personnel Management (OPM) as the basis for all supervisory, man-
agerial, and executive selection, training, and development. An upward and
peer feedback program has been drafted, with an implementation plan outlin-
ing technical requirements and costs necessary for program administration.

Require and provide ongoing training for all managers to enhance their
people skills, including managing a diverse workforce. Develop criteria to
measure effectiveness, provide specific timeframes for managers to
improve, and require Agency Heads to remove from managerial posi-
tions those whose performance fails to meet the criteria.

Status of Implementation 
USDA’s training policy will require competency-based training for supervi-
sors and managers and establish a framework to evaluate training effective-
ness and impact.

The Department of Justice (DOJ) should investigate allegations of
abuse of authority by the Office of Inspector General and Forest
Service Law Enforcement.

Status of Implementation
A decision memorandum has been prepared outlining several options avail-
able to implement this recommendation. 

The Secretary should direct the Forest Service to discontinue the practice
of using its Law Enforcement staff to investigate Forest Service employees.

Status of Implementation 
On September 2, 1997, the ASA directed the Under Secretary for Natural
Resources and Environment to stop using Forest Service (FS) Law
Enforcement and Investigations officers to investigate FS employees for non-
criminal misconduct or other minor employee misconduct. Any proposed inves-
tigation by FS of FS employees for alleged criminal conduct will require the
advance approval of the OIG, the FS Chief, and the Under Secretary for
Natural Resources and Environment. In addition, the Chief and Under
Secretary were directed to involve USDA’s Director of the Office of Civil
Rights as appropriate if discrimination is involved.
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The DOJ should advise the Secretary on the role and functions of the
OGC at USDA as it relates to civil rights. The Secretary should take
appropriate action to ensure that OGC has the capacity to provide the
Department with the quality of legal assistance required for civil rights.

Status of Implementation 
To ensure civil rights accountability within the Office of the General Council
(OGC), a new division has been established and the selection of the new
Associate General Counsel for Civil Rights is pending. The attorneys in this
section will specialize in civil rights law and will provide USDA with the
expertise it needs to make certain that employment and program delivery
activities are conducted in accordance with civil rights laws, regulations, and
statutes. Additionally, OGC will soon adopt an AERP to add diversity to its
workforce, so OGC employees can better understand and serve minority, lim-
ited-resource, and women farmers. 
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Recommendation 18

To assure that local delivery of USDA credit programs is fair and equi-
table, work with the President and Congress to obtain the authority to
make personnel selections and manage the Farm and Foreign
Agricultural Services (FFAS) and Rural Development (RD) mission areas
to ensure accountability down the line, from the Secretary to the State
and county levels.

Status of Implementation 
An outreach effort has been outlined to identify potential political appointee
candidates from under-represented groups to fill vacant positions. An analysis
will be prepared about the civil rights impact of pending appointments, espe-
cially as it relates to under-represented groups. These efforts will ensure repre-
sentation of under-represented groups at all levels of USDA, especially where
USDA’s top staff can set an example that the entire Department can follow. 

Modernize the FSA State and county committee system by converting all
county non-Federal FSA positions, including county executive directors,
to Federal status; changing the committee selection process; and remov-
ing county committees from any farm loan determinations.

Status of Implementation 
Legislative language to implement this recommendation has been incorpo-
rated into H.R. 2185, “A bill to establish equitable service for customers and
equal opportunity for employees of the United States Department of
Agriculture,” which was introduced July 17, 1997, by Representative Eva
Clayton. The proposed legislation will convert approximately 10,400 perma-
nent and 2,800 temporary county committee employees to Federal positions.
In addition, provisions are included to expand county committee membership
where necessary for under-represented groups and to change farm loan pro-
cessing to a Federal function.

Conduct a complete review of county committees and county office staffs
to determine whether nepotism, conflict of interest, and/or discrimina-
tion in program delivery exist.

Status of Implementation 
Guidelines have been developed for the Farm Service Agency (FSA) to conduct
the reviews, and a monitoring group has been established under the ASA to
independently oversee the process. The monitoring team will ensure the review

Recommendation 16

Recommendation 17
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is conducted in a thorough, unbiased manner. Reports from the monitoring sub-
group and FSA will be provided to the ASA by the end of 1997. Corrective
actions will be taken as problems are identified. The review will be done on a
sampling basis — with the sample expanded where warranted.

Establish a system to assure timely and equitable handling of loan appli-
cations by county offices, including review and concurrence by FSA and
Rural Development State Directors within 30 days of any adverse deci-
sion that affects a member of a defined socially disadvantaged group.

Status of Implementation 
A policy being developed by FSA and RD will be institutionalized. At the
same time, work is underway to develop a data base to track the loan- making
process as to timeliness, reasons for rejection, and participation rates by vari-
ous minority groups. Implementation of this recommendation should ensure
that all minority applicants for farm credit loans will be treated fairly and will
have better access to Departmental programs.

Require independent review of all pending foreclosures to determine
whether discrimination in USDA programs contributed to foreclosure
action.

Status of Implementation 
In April 1997, the Director of the Office of Civil Rights established an indepen-
dent team to review all FSA pending foreclosures. Of the 4,500 pending fore-
closures, the team has reviewed 2,768 and, as of September 11, 1997, halted
further action on 115 cases awaiting investigation for possible civil rights viola-
tions or further review.

Require that all pending foreclosures or actions leading to foreclosure be
halted until all appeals of any formal civil rights complaints have been
completed.

Status of Implementation:
In April 1997, the Department issued FSA Field Notices 114 and 117 which
clarified the policy ensuring that discrimination is not a factor in any USDA
farm loan foreclosure. The policy:

■ Froze all loans that had already been called due or accelerated until the
independent review team has made a determination;

■ Established an independent review team to examine loans facing fore-
closure to make sure that discrimination or inequitable treatment is not
a factor before any foreclosure action is taken (recommendation 20);

Recommendation 19

Recommendation 20

Recommendation 21
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■ Assured borrowers that USDA would continue to apply its loan servic-
ing programs to all accounts;

■ Assured borrowers that USDA would not accelerate any loans or call
any loans due until the independent team had reviewed the account
and found no evidence of discrimination or inequitable treatment; and

■ Established that FSA must process new loan applications from bor-
rowers with pending discrimination complaints. Additionally, if an
FSA loan officer is alleged to have discriminated against the prospec-
tive borrower, the application will be assigned to another loan officer.
If the new loan is refused, the applicant must be advised both in a
face-to-face meeting and in writing.

Act on all existing program discrimination complaints within the next
120 days. Resolve those that can be resolved and bring all others to the
point of adjudication within those 120 days.

Status of Implementation 
In April 1997, the Office of Civil Rights established a team to examine and
resolve the backlog of program complaints. After the team began work, it dis-
covered that almost all the cases lacked investigations and, therefore, it was
unable to complete work within the original goal of 120 days. It also found
that the investigative unit of the Office of Civil Rights had been disbanded in
1983. In July 1997 the new Director of the Office of Civil Rights began hir-
ing contract investigators and recruiting for permanent and temporary investi-
gators. Since January 1997, the Office of Civil Rights has closed 115 of the
more than 800 formal program complaints. There have been five major finan-
cial settlements, totaling more than $2 million, with farmers who were dis-
criminated against. Four of the settlements were for loans and the fifth
concerned disaster program benefits.

Require that an agency’s civil rights office elevate a program discrimination
complaint to the next higher level when no action has been taken within the
time limit. When a delay occurs at the next higher level, the agency’s civil
rights office should apply the adverse inference rule and direct the agency
to immediately act on the complaint in favor of the customer. 

Status of Implementation 
This recommendation is being implemented in concert with recommendations
24 and 25. The adverse inference rule is included in the new program dis-
crimination complaints process.

Recommendation 22
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Establish one program appeals system for all Mission Areas at USDA.
Hold all litigation until the appeals process is complete.

Status of Implementation 
The system for processing program discrimination complaints is being
redesigned. The new system provides various options for different types of
cases, for example, mediation, hearing, or investigation, and will result in most
complaints being brought to closure within 180 days. The system calls for the
coordination of appeals and discrimination complaints, so that an adverse
appeal decision will not be implemented while a discrimination complaint is
being processed. An operational manual and a regulation setting forth key
aspects of the system are being drafted. Customer input has been and will con-
tinue to be solicited. A key component of the new system is an education and
awareness campaign, so customers know how to file a discrimination com-
plaint and USDA employees know what to do when they receive one.

The National Appeals Division Director shall consider the impact of the
NAD appeals process on the civil rights of farmers and coordinate the
program appeals process with the Department’s program discrimination
complaints process.

Status of Implementation 
The recommendation is being implemented in concert with recommendations
23 and 24. The discrimination complaints process and the National Appeals
Division (NAD) appeals process are being coordinated through the develop-
ment of the program discrimination complaints process.

Require that the National Appeals Division and informal agency pro-
gram appeals processes comply with established legal timelines and
establish timelines in cases where they are not required by law. When
NAD does not comply with these timelines and the Hearing Officer has
ruled in favor of the customer, the Hearing Officer’s ruling shall stand.

Status of Implementation 
An appeals deadline policy is being drafted. The policy would require agen-
cies, including NAD, to comply with timelines and to implement appeals and
discrimination complaint decisions in a timely manner. The policy sets uni-
form timelines, when appropriate, for appeals processes of different USDA
agencies. Implementation of the policy also requires discrimination complaint
decisions to be implemented within 10 working days. Agencies will no longer
implement adverse appeals decisions when the customer has a pending dis-
crimination complaint. Consequently, the policy ensures that agencies will
meet timelines and that timely implementation will be a factor in managers’
and employees’ performance standards.

Recommendation 24

Recommendation 25

Recommendation 26



Recommendation 28

Recommendation 29

Hold all managers accountable for carrying out the final decisions of the
National Appeals Division and within 10 working days of their issuance.

Status of Implementation 
Under the new program discrimination complaints process, agencies will be
required to carry out final decisions within 10 days.

To establish a baseline for the number of minority farms, USDA should
support a voluntary registry of minority farms. This would help USDA set
goals to halt land loss and to monitor the loss of minority-owned farms.

Status of Implementation 
The Secretary is establishing a voluntary registry of minority-owned lands,
through the USDA Service Centers, to document the amount of farmland
owned by minorities. The registry will establish a baseline of minority farm-
land ownership which can be monitored over time. It will be available to
CBOs, educational institutions, and government agencies helping minorities
with land retention and acquisition. The voluntary registry form has been
designed and is currently going through the clearance process. It will be
issued in Spanish and English and will be distributed to CBOs and other
organizations to ensure that the registry form is widely publicized and acces-
sible to all.

To assure that the U.S. Census of Agriculture accurately counts minority
farms, National Agricultural Statistics Service (NASS) has added a number of
additional lists of minority farm operators to the mailing list for the 1997 cen-
sus. Also, minority operators included in the 1992 census were contacted to
identify farmers who were missed in the 1992 census. As part of the 1997
census, a procedure has been designed which will estimate the number of
Native American farm operators on every reservation — instead of counting a
reservation as one farm, as was done in the 1992 census.

Fully implement a “Debt for Nature” program as authorized in the 1996
Farm Bill and prior legislation.

Status of Implementation 
A memorandum has been drafted to direct the Agency Heads of FSA and
Natural Resources Conservation Service (NRCS) to fully implement the
“Debt for Nature” program. These two agencies have agreed to cooperate on
joint administration of the program and have prepared a budget proposal to
cover debt cancellation conservation contracts and to inventory property con-
servation easements and transfers.

By ensuring that all minority farmers understand and have access to this
program, many of them will be able to maintain a viable farming operation
when they sign up for the debt cancellation for the conservation feature of
this program.
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Establish and empower a Special Task Force to determine a process for
providing remediation to farmers who have been discriminated against
by USDA. Priority should go to farmers who have lost or are about to
lose their land because of discrimination. 

Status of Implementation 
Pending.

Allow farmers who have received debt write-downs to continue eligibility
for operating loans. 

Status of Implementation 
Legislative language to implement this recommendation has been incorpo-
rated into H.R. 2185. USDA will work to ensure that farmers continue to
have access to credit, while adequate safeguards are in place to protect the
integrity of financial programs. Factors to be considered involve the Federal
Debt Collection Act and outstanding recommendations from the General
Accounting Office.

Allow completion of lease back/buy back agreements extended for lack of
funds during the 3 years previous to elimination of the program on April
4, 1996, where the farm and home plan did show that the operation
would cash-flow.

Status of Implementation 
Legislative language to implement this recommendation has been incorporated
into H.R. 2185. It provides authority for the Secretary to finance a farm loan
(to the extent practical, at the same terms as farm ownership loans) for individ-
uals who had a lease back/buy back agreement during fiscal years 1994-96;
had applied in a timely manner for a farm ownership loan during fiscal years
1994-96; have been denied financing due to lack of funds; and can demon-
strate that the farm will generate sufficient income to repay the loan.

Allow incorporation of anticipated tax liability in the terms of debt
write-downs.

Status of Implementation 
The Secretary wanted to ensure that State and county office employees con-
sider anticipated tax liability when calculating debt restructure; therefore, an
FSA procedural notice (FSA Notice FC-119) was issued on May 28, 1997,
that provided guidelines on how to consider the tax liability for debt write-
down. However, in H.R. 2185, Rep. Eva Clayton proposes to amend the
Consolidated Farm and Rural Development Act so the debt write-down is not
considered as income for tax purposes. Because this is a tax matter, the
Secretary will work with the Treasury Department on this issue.

Recommendation 30

Recommendation 31

Recommendation 32

Recommendation 33
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Allow eligibility for 502 single-family housing program direct loans with-
out a credit history if applicants can demonstrate they have been able to
live independently and pay rent and utility bills in a timely manner.

Status of Implementation 
Changes have been made to the Direct Single-Family Housing Field Office
Handbook (HB-1-3550) to ensure that applicants have every opportunity to
provide the Rural Housing Service (RHS) with documentation of an accept-
able credit history, especially when there is a lack of credit history on a credit
report. Enhancements were made to several areas of the handbook. These
provided useful reminders, examples, and clear policy statements to ensure
that customers’ full credit history is taken into consideration when determin-
ing their ability to repay a single-family housing loan. On May 19, 1997,
these changes became effective and were issued in revised handbook pages to
all RD staff in a procedural notice. The agency also provided training to its
field staff during July 1997. 

Implementing this recommendation will mean that more limited-resource
customers will be eligible for rural housing loans. Applicants previously
denied loans because of lack of credit history will now have an opportunity to
participate in the home ownership program.

Allow EQIP cost-share payments in the same year conservation practices
are completed.

Status of Implementation 
Draft legislation to implement these recommendations has been incorporated
into H.R. 2185.

The “pay-as-you-go” provision of the Omnibus Budget Reconciliation Act
(OBRA) of 1990 requires offsets for direct spending, and acceptable offsets
will need to be found.

Appoint a diverse commission to develop a national policy on small farms.

Status of Implementation
On July 16, 1997, the Secretary established a National Small Farm
Commission to develop a national strategy for small farms and ranches. The
30-member Commission held public hearings in Memphis, TN; Sioux Falls,
SD; Washington, DC; and Sacramento, CA, and is scheduled to report back
to the Secretary by September 30, 1997. Following the release of the
Commission’s report, the Secretary’s office will set up and oversee an intera-
gency team to develop a Departmental plan for incorporating and institution-
alizing the Commission’s recommendations through existing programs and, if
necessary, new programs.

Recommendation 34

Recommendation 35
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Establish an Office of Outreach in a program mission area to coordinate pro-
gram delivery outreach efforts throughout USDA. Assign responsibility for
the Outreach and Technical Assistance to Socially Disadvantaged Farmers
(2501) to this new office to assure Department-wide implementation.

Status of Implementation 
The Secretary has signed a memorandum to establish a Departmental Office
of Outreach in the Office of the ASA. The personnel package, which included
the delegation of authority and position descriptions for the office, has been
developed. A director, who has been selected and will be announced soon,
will coordinate program delivery efforts throughout USDA. Locating the
Office of Outreach under the ASA gives it the visibility and stature needed to
send a strong signal of USDA’s commitment to strengthening outreach to all
underserved customers.

Develop a strategic outreach plan, as part of USDA’s strategic plan, for
which Agency Heads will be held accountable through the Civil Rights
performance standard.

Status of Implementation 
A USDA strategic outreach plan for fiscal years 1997-2002 was drafted and
submitted to the Chief Financial Officer for help in coordinating a target peer
review. The plan will be incorporated into USDA’s Departmental
Administration’s Strategic Plan. A Secretary’s transmittal memorandum has
been drafted to Subcabinet officials, directing them to incorporate the goals
and objectives of the plan into the outreach components of agency plans. The
impact of implementing this recommendation is to provide a common vision
and outreach objectives under which all USDA agencies will operate.

Establish in each agency an outreach liaison position to coordinate and
direct outreach programs in conjunction with the new USDA Office of
Outreach. The agency coordinator must be responsible for monitoring
outreach goals and accomplishments to underserved customers.

Status of Implementation 
A Secretary’s Memorandum has been drafted requiring each Agency Head to
establish an outreach liaison.

Recommendation 37

Recommendation 38
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Establish State and National Outreach Councils, comparable to the
USDA Food and Agriculture Council (FAC), to coordinate outreach
efforts of all USDA agencies with State and local-level program delivery.
Require that Outreach Councils establish partnerships with community-
based organizations and 1890, 1994, and 1862 land-grant institutions,
HACU, and the Research and Employment Access Programs Initiative to
enhance program and service delivery to underserved communities.

Status of Implementation
A memorandum has been prepared to expand the responsibilities of the State
and National FACs to include the Outreach Advisory Councils to coordinate
USDA outreach efforts with State and local program delivery efforts.

Establish a partnership between USDA and the Department of the
Interior to develop a strategic outreach plan to address the needs of
American Indian agriculture and land conservation.

Status of Implementation
A memorandum has been prepared directing the ASA and the National FAC
to charge the Office of Outreach to work with the U.S. Department of the
Interior in setting up a joint task force with tribal governments. The task force
will develop a USDA strategic outreach plan for identifying and addressing
the agriculture and land conservation needs of American Indians. The
National FAC will help develop the plan.

Require land-grant institutions and major CSREES, ARS, ERS, FS, and
NRCS programs to identify and give priority to the research and educa-
tional needs of the socially disadvantaged.

Status of Implementation 
Several actions have been developed to ensure that USDA agencies make the
research and educational needs of underserved customers a priority. Mission
areas will be directed to designate an individual in USDA research, educa-
tional, technical assistance agencies, and land grant universities who will
ensure that the needs of socially disadvantaged and limited-resource cus-
tomers are given priority. A proposal is being written for one of the mission
areas to sponsor an annual national conference that will foster a dialogue on
research, educational, and technical needs of limited-resource and under-
served customers. Implementation of this recommendation will ensure that
the research, educational, and technical assistance needs of socially disadvan-
taged and limited-resource customers are surfaced and given serious consid-
eration in the priority-setting process.

Recommendation 40

Recommendation 41

Recommendation 42



USDA should thoroughly examine funding of institutions of higher edu-
cation to determine if 1890 and 1994 land-grant institutions are receiving
equitable support to assist USDA in carrying out its mission. The
Department should adjust its budget recommendations and consider
other statutory or regulatory changes required to eliminate any dis-
parate funding of land-grant institutions.

Status of Implementation 
Two legislative actions are proposed as amendments to Title 8 of the Federal
Agriculture Improvement and Reform (FAIR) Act of 1996 to move toward
more equitable funding for the minority-serving land grant institutions. These
items are included as part of the Administration’s reauthorization package for
the research and education title of the 1996 farm bill. One amendment that
would increase resources available to the 1890 institutions contains matching
requirements for formula funds (Evans-Allen research and 1890 Extension
funds), with the amount of the match phased in over a 4-year period. The pro-
posed legislation also includes two options for assuring that the 1890 institu-
tions will not be penalized for failure to meet their match. A second proposed
amendment extends eligibility to the 1890 and 1994 minority-serving institu-
tions for participation in the specially funded 3(d) extension programs and
eligibility to all accredited colleges and universities, including Hispanic-serv-
ing institutions, to apply for competitive 3(d) programs. Implementing this
recommendation will strengthen USDA’s ties and provide more equitable
funding to the minority-serving land grant institutions.

Fully fund the Outreach and Technical Assistance to Socially
Disadvantaged Farmers (2501) program at $10 million annually.

Status of Implementation
The legislative language to implement this recommendation has been incor-
porated into H.R. 2185.

The “pay-as-you-go” provision of the OBRA of 1990 requires offsets for
direct spending, and acceptable offsets for any increase in direct spending
must be found.

Extend and fully fund the Extension Indian Reservation program at $8
million annually.

Status of Implementation 
The legislative language to implement this recommendation has been incor-
porated into H.R. 2185.

The “pay-as-you-go” provision of the OBRA of 1990 requires offsets for
direct spending, and acceptable offsets for any increase in direct spending
must be found.
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Increase EQIP funding from $200 million to $300 million and target the
increase for assistance to minority and limited-resource farmers, ranch-
ers, and Indian nations.

Status of Implementation
The legislative language to implement this recommendation has been incor-
porated into H.R. 2185. A team is also exploring non-legislative options for
implementing this recommendation.

Fully fund the farm ownership and farm operating loan programs at $85
million and $500 million, respectively.

Status of Implementation
The legislative language to implement this recommendation has been incor-
porated into H.R. 2185. The “pay-as-you-go” provision of the OBRA of 1990
requires offsets for direct spending, and acceptable offsets for any increase in
direct spending must be found.

Require that a higher percentage of farm ownership and farm operat-
ing direct loan funding be targeted to minorities and socially disadvan-
taged groups.

Status of Implementation
Legislative language has been drafted for inclusion in the Department’s
omnibus legislative package to amend existing legislation to ensure program
resources, at a minimum, will be expended to reflect the diversity in popula-
tion of the specific State or county. This change will allow management the
flexibility of targeting additional resources, since the legislation will not spec-
ify either the actual percentage or the methodology for determining the rate.

Dedicate one-third of the Fund for Rural America to serving the needs of
socially disadvantaged customers.

Status of Implementation
A plan has been developed and is under review to use one-third of the Fund
for Rural America for “Resources 2000,” a 2-year campaign to reach and
meet the needs of rural, socially disadvantaged communities and the people
who live there. The main thrust of “Resources 2000” is to reach and make a
difference in a set of specially selected communities that are the “poorest of
the poor.”

Target $100 million annually from Rural Utilities Service Water and
Waste Disposal Grant Program to Federally recognized Indian Tribes.

Status of Implementation 
A funding proposal has been drafted to target up to $100 million of the total
appropriated funds to federally recognized Indian tribes. 
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Target $50 million of RHS funds annually for the Farm Worker
Housing Program.

Status of Implementation 
A funding proposal has been drafted to target up to $50 million for farm
worker housing. Implementing this recommendation will increase and direct
funds and programs to socially disadvantaged groups and communities. 

Require consideration of underserved communities in USDA Service
Center location decisions.

Status of Implementation 
The National FAC will issue a Departmental directive to the State FACs
directing them to revise their USDA Service Center implementation plans to
consider underserved communities in Service Center location decisions.
Guidelines are being established to standardize criteria used to identify under-
served communities.

Establish satellite offices where necessary to reach underserved customers.

Status of Implementation 
The National FAC will issue guidelines for State FACs to use in establishing
offices where needed to reach underserved customers. 

Establish full-time USDA Service Centers on Tribal lands.

Status of Implementation
The National FAC will issue a directive to the State FACs to establish and
evaluate full-time USDA Service Centers on tribal lands. The consultative
process will be used with the American Indian tribes to help in determining
Service Center locations on tribal lands. The National FAC will monitor the
State FACs’ implementation of the directive and its guidelines.

Ensure that all USDA Service Centers are accessible to people with 
disabilities.

Status of Implementation 
The ASA will issue a directive requiring USDA agencies to complete a self-
evaluation to determine the degree to which USDA Service Center programs
are in compliance with guidelines issued by the DOJ. The directive will also
instruct agencies to bring programs into compliance. The Office of Civil
Rights will monitor those that are not in compliance. Criteria for recognizing
outstanding efforts will be included in determining USDA’s Honor Awards
Program selections.
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Streamline program regulations and application forms to make USDA
programs more easily accessible to all customers. Require USDA county
offices to assist socially disadvantaged customers in understanding
requirements and completing forms.

Status of Implementation
Guidelines have been drafted to streamline program regulations and applica-
tion forms. Additionally, the team compiled an extensive list of all forms,
related program regulations, program name, and agency responsible for the
program. The list is being evaluated before further action is taken.

Strengthen the training program for FSA county committees and county
office staff on all programs, with special emphasis on civil rights issues
and outreach responsibilities.

Status of Implementation
A policy requiring annual civil rights training and training modules are being
developed to implement standardized civil rights training for USDA begin-
ning FY 1998 for a 3-year cycle. Six major areas have been identified and
will be included in the civil rights training curriculum: Sensitivity and
Diversity, EEO Laws and Policies, Program Outreach (Title VI), Sexual
Harassment, Complaint Process (Title VII), and Special Emphasis Programs.
The Director of the Office of Civil Rights and the Director of OHRM will be
responsible for the delivery, design, and evaluation. 

Provide and document Title VI training for all volunteers and new field,
State, and Service Center employees on an annual basis.

Status of Implementation
This recommendation is being implemented in concert with recommendation
57. A design team has gathered input from representatives of agencies —
NRCS, FSA, RD, and Food and Consumer Service (FCS) — with significant
program delivery and outreach responsibilities. The pilot training is set for
January 1998, with the actual training scheduled for April 1998. 

Make all USDA educational and technical assistance services and publi-
cations available to customers in languages appropriate to the commu-
nity being served. Use appropriate media outlets to distribute
information to underserved communities.

Status of Implementation
A USDA regulation has been prepared that requires Agency Heads to develop
and implement communications plans that serve diverse and special-needs
audiences. To assist agencies and field staff in working with diverse and spe-
cial-needs customers, a team has also drafted a field communications guide.
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When this recommendation is fully implemented, the communications needs
of diverse and special-needs customers will be better served and USDA staff
will be better equipped with resources to serve these groups.

Establish an initiative to address the needs of farm workers that could be
addressed through USDA programs.

Status of Implementation 
A plan for conducting listening sessions concerning farm worker issues has
been drafted. Lists of panel members, farm workers groups, and others to
attend have been developed. The listening sessions will provide much of the
information the panel will use to develop an initiative. The team has also pro-
posed a Farm Worker Coordinator position in the Office of Outreach. The
Secretary has also proposed a joint working group made up of USDA and
Department of Labor officials to maintain an ongoing dialogue on farm
worker issues.

Enforce the requirement that those who use “restrictive-use pesticides”
keep records of the application of their products.

Status of Implementation
A team is examining options to expand cooperative agreements for the
Federal pesticide record keeping program with all states and territories by the
end of FY 1998.

Immediately provide pesticide information to health care providers treat-
ing pesticide-related illnesses.

Status of Implementation
A $3.5 million increase in the Cooperative, State, Research, Education, and
Extension Service (CSREES) budget has been requested, which includes a
maintenance cost of $1.75 million to update the Extension Toxicology
Network (EXTOXNET) data base to make information on pesticides readily
available and to provide training to health care providers. A partnership
between the American Medical Association (AMA) and USDA has also been
proposed.

Require USDA to use this information to prepare comprehensive annual
pesticide use reports, as mandated in the 1990 and 1996 farm legislation. 

Status of Implementation 
A funding request has been prepared that seeks a $2 million increase in the
NASS budget to enhance future pesticide use surveys. The “pay-as-you-go”
provision of the OBRA of 1990 requires offsets for direct spending, and
acceptable offsets for any increase in direct spending must be found.
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Recommendation 60

Recommendation 61

Recommendation 62
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Enforce the Environmental Justice Executive Order at USDA. 

Status of Implementation
A Departmental regulation is being developed to address the needs of farm
workers as they relate to environmental justice. A policy statement is also
being developed for complying with Executive Order 12898 on environmen-
tal justice. Environmental justice will be incorporated into the National
Environmental Protection Act (NEPA) process and into all program delivery.
Outreach and training will be enhanced. Evaluation, oversight, and reporting
methods will be developed to ensure that environmental justice policy is
being implemented. 

Reassert the commitment of USDA to the goal of increasing involvement
of small and disadvantaged businesses in USDA programs.

Status of Implementation
Performance standards and criteria have been identified to strengthen the
evaluation of managers’ efforts to support small business participation.
Several pilot initiatives have been proposed that will streamline regulations
and simplify the execution of small business contracts. A Departmental regu-
lation was developed to establish a clearance process to identify greater
opportunities for small business set-asides. In addition, a wide range of tech-
nical assistance materials for use by small businesses have been developed.
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Status of Implementation 
by Recommendation

Workforce Diversity and Employment Practices

Review all SES designations, beginning with FSA, to determine if posi-
tions are appropriately designated as career-reserved or general.

Status of Implementation 
The team has reviewed the designations for all occupied and allocated vacant
SES positions in USDA. Results are being prepared for follow-up discussions
with Under and Assistant Secretaries and Agency Heads.

Hold all managers accountable for a diverse pool of applicants for all
vacancy announcements and target outreach and recruitment of under-
represented groups as identified in the agency Affirmative Employment
Plans (AEPs).

Status of Implementation 
A team prepared and completed the AERP regulations, Personnel Bulletin
330-3, “Core Competencies for Agency Recruiters and Outreach
Representatives”; and Personnel Bulletin 335-1, “Multi-grade Positions.”

The regulations integrate equal opportunity recruitment and all affirmative
employment programs; reemphasize equal opportunity outreach, recruitment,
and affirmative employment requirements by cross-referencing with new
OHRM requirements; and hold managers and supervisors accountable
through the performance appraisal system. October 1, 1997, is the target
effective date for the AERP.

Personnel Bulletin 330-3 identifies two levels of required competencies: a
basic level for those who recruit infrequently and a higher level for those who
recruit on a recurring basis. It also requires agencies to certify that recruiters
and outreach representatives, meet core competencies; and it permits USDA’s
OHRM to evaluate agencies compliance practices. It was distributed to
Agency Heads and Departmental Personnel Manual holders in August 1997.
Recruiters and outreach representatives are scheduled to be certified by
August 25, 1998.

Personnel Bulletin 335-1, which became effective August 18, 1997,
requires agencies to provide consistent information on career ladders to all
applicants; ensures that job openings are advertised in multi-grade incre-
ments; and requires career ladders be published in an agency’s Merit
Promotion Plan and cannot change for one year. 

STATUS BY RECOMMENDATION Workforce Diversity and Employment Practices

Recommendation 66

Recommendation 67



Require all USDA employees to have civil rights training annually.

Status of Implementation
An annual civil rights training policy has been drafted and a training plan
developed that will implement standardized civil rights training for USDA
beginning in FY 1998. Six major areas have been identified and will be
included in the training curriculum: Sensitivity and Diversity, EEO Laws and
Policies, Program Outreach (Title VI), Sexual Harassment, Complaint
Process (Title VII), and Special Emphasis Programs. The roles and responsi-
bilities of the Director of the Office of Civil Rights and the Director of
OHRM in the implementation of training have been identified. 

Civil rights training is scheduled for November 1997 using satellite broad-
cast. The Office of Civil Rights will monitor and track the annual civil rights
training. 

Publicize and recognize those managers and agencies that have made sig-
nificant accomplishments in workforce diversity.

Status of Implementation
Criteria for recognizing individuals, groups and managers for outstanding
efforts in workforce diversity has been drafted. The draft will be taken to
OHRM to incorporate the criteria into USDA’s Honor Awards Program.

Direct the Forest Service to end the use of surplus lists.

Status of Implementation 
On June 11, 1997, the Acting ASA directed the Under Secretary for Natural
Resources and Environment to:

■ Suspend directed reassignments of employees identified as “surplus”
under the FS Employee Placement System (EPS);

■ Have FS propose to the National Federation of Federal Employees
(NFFE) that they reopen their collective bargaining agreement provi-
sions which are the basis for the EPS; and

■ Analyze the current EPS in terms of the effect on diversity and its rela-
tionship to complaints and representational activities. 

FS suspended directed reassignments on June 16, 1997, began negotiations
with NFFE, and has completed the requested analysis.
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Recommendation 68

Recommendation 69

Recommendation 70



Evaluate the role and function of the Special Emphasis Program
Managers (SEPM) in accomplishing USDA’s civil rights goals and objec-
tives. The valuable resources dedicated to support SEPM could be used
more effectively. Presently they are limited to the annual Special
Emphasis activities as their primary function.

Status of Implementation
A team conducted interviews with Departmental SEPMs to determine how
they perceived their function and responsibilities. The team determined that
under the new civil rights structure at USDA, the SEPMs would also serve as
desk officers to interface with specific agencies. Implementing this recommen-
dation will make the SEPMs more effective and responsive to agencies’ needs.

Develop and implement retention programs to ensure a diverse workforce. 

Status of Implementation
This recommendation was implemented in August 1997 with the issuance of
Personnel Bulletin 250-3, “Work Life Survey Guidelines,” and Personnel
Bulletin 250-4, “Agency/Department Exit Interview Guidelines.”

Personnel Bulletin 250-3 requires agencies to conduct periodic work life sur-
veys aimed at assessing conditions in the workplace and identifying problems.
Agencies must report results to the OHRM.

Personnel Bulletin 250-4 requires agencies to provide a questionnaire to per-
manent full-time employees who are separating from the agency or the
Department. The questionnaires will be designed to alert management to con-
cerns within the workforce and take the appropriate action to correct problems.

To substantially reduce the backlog of EEO complaints, offer mediation,
arbitration, or similar alternative dispute resolution (ADR) processes to
employees who filed a formal EEO complaint before January 1, 1997. The
use of ADR shall be the employee’s choice; however, binding arbitration
will be used only if agreed to by both the employee and management.

Status of Implementation 
The Backlog Resolution Team’s effort to reduce the backlog of 1,504
employment discrimination complaints has resulted in 354 cases being closed
— 252 by settlement and 102 by decision and other action as of September 3,
1997. About 200 additional cases have been referred to the Federal Mediation
and Conciliation Service for mediation. The Backlog Resolution Team offi-
cially closed its operations on July 31, 1997 but it will continue settlement
efforts in those cases having a reasonable chance of being resolved — 674
cases were identified where mediation was possible. Where it appears that an
agency has unreasonably refused to settle the case, USDA’s Director of the
Office of Civil Rights will sign a settlement agreement in lieu of the agency.
All unresolved cases will continue in the EEO process. The ASA has directed
that a small, ephemeral task force be established to further explore the resolu-
tion of EEO complaints.
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All EEO resolution agreements shall have terms that (1) relate to the
nature of the complaints; (2) address causal factors; (3) are conducive to
timely implementation; and (4) contain implementation time frames. To
ensure accountability, “no fault” settlements shall be used only in cases
where all the parties to the dispute agree that it is appropriate.

Status of Implementation 
A new policy on EEO settlement agreements has been drafted. The USDA
draft policy holds Agency Heads accountable for full and timely implementa-
tion of EEO settlements, and directs them to empower their civil rights direc-
tors to intervene and sign agreements on behalf of the agency when
necessary. The draft policy further directs that “no fault” agreements shall not
be used to shield acts of discrimination, and holds Agency Heads accountable
for vigorously addressing misconduct and discrimination by their managers.
The Director of the Office of Civil Rights has drafted guidelines for agencies
and the Office of Civil Rights staff to implement the Secretary’s policy.

To ensure an effective and timely EEO complaints process on a perma-
nent basis, conduct an independent review of USDA’s existing EEO sys-
tem, assess the areas of deficiency, and redesign or repair the system.

Status of Implementation
An analysis of the EEO complaints process, led by an independent contractor
that specializes in process reengineering, began in July, 1997. The analysis
will result in specific recommendations to repair the system.

Initiate a continuing and coordinated USDA-wide workforce planning
and recruitment process.

Status of Implementation
Personnel Bulletin 250-1, “Workforce Planning,” scheduled to be issued in
early October, requires agencies to coordinate strategic planning, recruitment
efforts, affirmative employment program plans, and other strategies to ensure
a highly skilled and diverse workforce. Personnel Bulletin 250-2, “Human
Resources Management Evaluation Program,” requires agencies to review
workforce plans and human resource management programs to emphasize
responsibility and accountability, and ensure that diversity is an integral part
of the Department’s workforce and programs. A new staff will be established
in the OHRM to oversee these functions. In addition, a memorandum of
understanding has been drafted which establishes a research and scholar
exchange program and addresses under-representation of Asian Pacific
Americans in USDA’s workforce.

Recommendation 74

Recommendation 75

Recommendation 76



The Secretary should be more involved in the management and selection
of the SES cadre within USDA.

Status of Implementation 
The  Office of Personnel Management (OPM) approved the USDA Senior
Executive Service Candidate Development Program (SESCDP) Plan on
August 20, 1997. USDA officials had hoped to immediately announce a new
SESCDP. However, since OPM has just revised the Executive Core
Qualifications (ECQs) and the Leadership Competencies that form the basis
for the ECQs, USDA is currently working with OPM to modify the USDA
plan to use the new standards. The program is expected to be announced this
fall, with the first class starting this winter.
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STATUS BY RECOMMENDATION Organizational Structure of Civil Rights

Consolidate the Department’s civil rights functions under one Office of
Civil Rights that reports directly to the ASA. Immediately fill the top
position in that office with a career SES individual with demonstrated
skills in civil rights management, communications and outreach, part-
nership building with other USDA agencies, and leadership.

Status of Implementation
In March 1997, the civil rights offices under the Office of Operations and all
the offices under the Policy Analysis and Coordination Center — Civil Rights
were consolidated under the new Office of Civil Rights. Secretary’s
Memorandum 1010-4, dated May 16, 1997, officially outlined the restructur-
ing of Departmental Administration, including the establishment of the Office
of Civil Rights, headed by a Director who reports directly to the ASA, and
the consolidation of all civil rights offices under the Office of Civil Rights.
Internal customers — employees, managers, and agencies — and external
customers alike now have one point of contact on civil rights program, and
equal employment opportunity matters.

Organize the new USDA Civil Rights Office with separate employment
and program civil rights components that report under separate lines
of supervision.

Status of Implementation 
This recommendation is being implemented as part of the overall reorganiza-
tion of the Office of Civil Rights. Since March 1997, the Office of Civil
Rights has been operating with separate employment and program civil rights
components that report under separate lines of supervision. 

The USDA Civil Rights Office will proactively promote civil rights at
USDA, provide guidance and oversight to agencies, establish and dissem-
inate civil rights policy, update regulations, and conduct compliance
reviews and audits to ensure enforcement of all applicable civil rights
laws, rules, and regulations. 

Status of Implementation 
The new Office of Civil Rights includes a policy and planning branch which
will be responsible for developing strategic plans, Department-wide regula-
tions, and other forms of policy guidance for implementing national civil
rights law and policy in the Department. It also includes an Accountability
and Compliance Division which will be responsible for monitoring and over-

Recommendation 78

Recommendation 79
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seeing corrective action to include settlement agreements and decisions on
findings of discrimination, ensuring that USDA agencies are held accountable
for carrying out effective civil rights implementation plans, and evaluating
systemic problems of discrimination in program and employment services in
the Department.

USDA’s Director of Civil Rights is ultimately accountable for investiga-
tions of program discrimination complaints. The Director may delegate
to agency civil rights directors the authority to conduct preliminary
investigations of program discrimination complaints, but must document
any such delegation in writing, and may withdraw such authority from
the agencies.

Status of Implementation 
This recommendation was implemented on May 16, 1997, when Secretary’s
Memorandum 1010-4 was issued. It notified agencies that the Office of Civil
Rights is delegated the authority for investigating program discrimination
complaints. In addition, the reorganization package for the Office of Civil
Rights established a Program Complaints Division to investigate and process
formal, individual, and class program complaints.

A memo has been drafted for distribution to civil rights directors which,
when issued, will give them authority to conduct preliminary inquiries into
program complaints. When the Office of Civil Rights Investigations Division
is established and staffed, it will be responsible for conducting all investiga-
tions. 

The Director of Civil Rights will focus on improving the Department’s
enforcement of civil rights laws in program delivery, and ensure that
adequate funds are allocated to enforcing civil rights in program deliv-
ery. The Director should consider reestablishing the position of desk offi-
cer or similar position that would provide specialized services to
individual agencies. 

Status of Implementation 
The Secretary is working with Congress to provide budget and other
resources needed to enforce civil rights laws in program delivery.

Give the Department’s new Director of Civil Rights the authority to cre-
ate a quality, competent staff which is capable of implementing an effec-
tive civil rights program at USDA. This authority includes the flexibility
to reassign and hire staff.

Status of Implementation 
Positions are currently being filled in the Office of Civil Rights. USDA will
have a civil rights office with the staff and expertise capable of providing the
kind of guidance and oversight that USDA agencies need.

Recommendation 81
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Change the designation of the Director of Civil Rights from SES general
to SES career-reserved, but do not allow that process to hold up the
immediate appointment of a permanent Director of Civil Rights.

Status of Implementation 
An SES position was established and a Director of the Office of Civil Rights
named in March 1997. The designation of this position is being reviewed
with all others as part of recommendation 66. 

To ensure civil rights accountability, OGC must demonstrate its commit-
ment to civil rights by establishing a division dedicated to providing legal
counsel to the Department and agency officials on civil rights issues and
diversifying its staff of attorneys starting at the highest levels.

Status of Implementation 
A new OGC division has been established and the selection of the new
Associate General Counsel for Civil Rights is pending. The attorneys in this
section will specialize in civil rights law and will provide USDA with the
expertise it needs to make certain that employment and program delivery
activities are conducted in accordance with civil rights laws, regulations, and
statutes. Additionally, OGC will soon adopt an AERP to add diversity to its
workforce, so OGC employees can better understand and serve minority, lim-
ited-resource, and women farmers. 

To ensure that each USDA agency has civil rights accountability, each
agency must have a civil rights director who reports to the Agency Head.
Any exception to the reporting line must be approved by the Secretary.
The director will have primary responsibility for ensuring that the agency
enforces all civil rights laws and that the agency complies with all com-
plaints processing timeframes. Departmental staffs (OGC, OIG, OBPA,
etc.) must have effective civil rights programs with a measurable mecha-
nism for feedback to the Secretary on their civil rights performance.

Status of Implementation 
A Secretary’s Memorandum has been drafted which, when issued, will notify
agencies that their civil rights director must report to the Agency Head and
that any exceptions must be approved by the Director of the Office of Civil
Rights. Agencies will be required to submit a report to the Office of Civil
Rights when they have completed their reorganization to effect this action or
to request an exception to the rule. The Office of Civil Rights is currently
working to set up processes and mechanisms to oversee and monitor the
agencies’ overall civil rights program.

Secretary’s Memorandum 1010-4 established that the ASA, through the
Office of Civil Rights, will “provide guidance and oversight to USDA agen-
cies, and conduct compliance reviews and audits to ensure enforcement of all
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applicable civil rights laws, rules, and regulations.” The Office of Civil Rights
will monitor and oversee agency civil rights activities through the proposed
Accountability and Compliance Division and the Tracking, Applications, and
Analysis Division. Regular, measurable standards will be provided to the
ASA to act accordingly (e.g., rating Agency Heads on their civil rights ele-
ments or recognizing those managers and agencies that have made significant
accomplishments in workforce diversity).

The agency civil rights programs must include program planning, analy-
sis, compliance, and complaints management. In addition, agencies must
have documented, measurable goals and timetables to address civil rights
in program delivery and employment, under-representation, workforce
diversity, and procurement.

Status of Implementation 
Performance standards are being developed to hold Agency Heads account-
able for establishing civil rights programs in accordance with this recommen-
dation. A Secretary’s Memorandum is being drafted to outline the
requirements of agency civil rights programs. This memo will specifically
define measurable goals for the agency civil rights offices and the mecha-
nisms to be used to monitor the effectiveness of the agency with regard to
civil rights. Agency administrators will be held accountable for operating and
managing a comprehensive civil rights program. The Office of Civil Rights
will focus on monitoring and ensuring that the agencies actually have an
effective program which is proactive and adequately staffed and funded. The
Office of Civil Rights is currently working to put processes and mechanisms
in place to oversee and monitor the agencies’ overall civil rights program.

Specific performance standards will allow the ASA to rate Agency Heads
on their actual performance toward meeting the Department’s civil rights
goals and objectives.

The EEO counselor positions, including resources, must be returned to
the agencies from the Department’s Civil Rights Office. All EEO coun-
selors must be in full-time civil rights positions.

Status of Implementation 
Agencies and employees have been notified of the pending transfer of the
counseling function to the agencies. A survey of affected employees solicited
preferences for geographical and agency locations. Agencies were asked to
submit their plans for establishing the counseling function within the agency.
All employees and agencies have complied with the requests. In addition, on
July 11, 1997, a buyout was approved for all Office of Civil Rights employ-
ees. OHRM officials have matched employees from the Service Centers with
positions in the agencies. Employees have received their transfer-of-function
letters. On October 1, 1997, all counselors will be returned to agency civil
rights offices.
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Adopt and announce as USDA’s official policy that management is
responsible for preventing conflict and resolving disputes at the lowest
possible level by resolving the underlying issues and preventing recur-
rence of conflicts. Resolve conflicts using an “interest based” approach
whenever possible.

Status of Implementation 
A new policy on conflict management has been written. It requires all USDA
managers to become competent in conflict management skills, and that all
employees be afforded the opportunity to participate in alternative dispute res-
olution, outside the formal complaint systems, to resolve workplace conflicts.

Convene a team, with representatives from all mission areas/agencies, to
develop a USDA program implementing the Department’s new conflict
management policy.

Status of Implementation 
A team with representatives from all USDA mission areas developed a USDA
conflict management program. The two essential elements of the program are
training in conflict resolution skills for USDA employees, and greater use of
alternative dispute resolution processes to achieve early resolution of work-
place disputes, outside the formal complaint systems. To provide a viable
forum to address conflict that may not involve discrimination, the Acting
ASA has concurred in a recommendation to establish a USDA Conflict
Prevention and Resolution Center. The Center will be established in a neutral
location in the Department — not in the Office of Civil Rights — and will
coordinate the Department’s conflict prevention and early-resolution activi-
ties. A proposed budget for this office is being reviewed by the Office of
Budget and Program Analysis.

Eliminate the Dispute Resolution Boards and close the Department’s
Civil Rights Regional Service Centers.

Status of Implementation 
This recommendation is being implemented. See recommendation 88.
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Consolidate all administration and management functions under the
ASA with full delegation of authority. This consolidation will bring the
Chief Financial Officer (CFO), the Chief Information Officer (CIO), the
Office of Small and Disadvantaged Business Utilization (OSDBU), and
the Service Center Implementation Team (SCIT) under the ASA.

Status of Implementation 
On May 16, 1997, the Secretary issued Memorandum 1010-4 which, among
other USDA restructuring changes, modified the reporting assignment for the
Office of Small and Disadvantaged Business Utilization (OSDBU) to report
to the ASA. Realigning the OSDBU to report to the ASA will ensure that
small business goals and objectives are coordinated with other equal opportu-
nity initiatives while allowing the ASA to ensure accountability.

Recommendation 92
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CIVIL RIGHTS IMPLEMENTATION Acronyms

Abbreviations

AARC Alternative Agricultural Research and 
Commercialization Corporation

ADR Alternative Dispute Resolution
AERP Affirmative Employment and Recruitment Plan
AMA American Medical Association
AMS Agricultural Marketing Service
APHIS Animal and Plant Health Inspection Service
ARS Agricultural Research Service
ASA Assistant Secretary for Administration
BCA Board of Contract Appeals
CBO Community Based Organizations
CIO Chief Information Officer
CFO Chief Financial Officer
CR Office of Civil Rights
CRAT Civil Rights Action Team
CRIT Civil Rights Implementation Team
CSREES Cooperative, State, Research, Education, and 

Extension Service
DAMS Departmental Administration - Management Services
DOJ Department of Justice
ECQ Executive Core Qualifications
EEO Equal Employment Opportunity
EPS Employee Placement System
ERS Economic Research Service
EQIP Environmental Quality Incentives Program
EXTOXNET Extension Toxicology Network
FAC Food and Agriculture Council
FAS Foreign Agricultural Service
FAIR Federal Agriculture Improvement and 

Reform Act (P.L. 104-127)
FCS Food and Consumer Service
FFAS Farm and Foreign Agricultural Services
FNCS Food, Nutrition and Consumer Services
FS Forest Service
FSA Farm Service Agency
FSIS Food Safety and Inspection Service
GIPSA Grain Inspection, Packers and Stockyards Administration
GPRA Government Performance and Results Act
HACU Hispanic Association of Colleges and Universities
H.R. 2185 “A bill to establish equitable service for customers 

and equal opportunity for employees of the United States
Department of Agriculture” introduced by Rep. Eva
Clayton (NC)
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HWM Hazardous Waste Management
MAP Modernization of Administrative Processes
MRP Marketing and Regulatory Programs
NAD National Appeals Division
NASS National Agricultural Statistics Service
NEPA National Environmental Protection Act
NFFE National Federation of Federal Employees
NRCS Natural Resources Conservation Service
NRE Natural Resources and Environment
OALJ Office of Administrative Law Judges
OBPA Office of Budget and Program Analysis
OBRA Omnibus Budget Reconciliation Act, 1990
OC Office of Communications
OCA Office of Consumer Affairs
OCE Office of Chief Economist
OCFO Office of the Chief Financial Officer
CR Office of Congressional Relations
OES Office of the Executive Secretariat
OGC Office of the General Counsel
OHRM Office of Human Resources Management
OIG Office of the Inspector General
OJO Office of the Judicial Officer
OO Office of Operations
OPM Office of Personnel Management
ORACBA Office of Risk Assessment and Cost-Benefit Analysis
OSEC Office of the Secretary
OSDBU Office of Small and Disadvantaged Business Utilization
PACC Policy Analysis and Coordination Center
PRB Performance Review Board
RBS Rural Business-Cooperative Service
RD Rural Development
REE Research, Education and Economics
RHS Rural Housing Service
RUS Rural Utilities Service
SEPM Special Emphasis Program Managers
SES Senior Executive Service
SESCDP Senior Executive Service Candidate Development Program
SCIT Service Center Implementation Team
WAOB World Agricultural Outlook Board
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The United States Department of Agriculture (USDA) prohibits discrimination in its programs on the basis of race, color,
national origin, sex, religion, age, disability, political beliefs and marital or familial status. (Not all prohibited bases apply
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Mr. Chairman and Members of the Subcommittee:

We are pleased to be here today to testify on the work we have done on
the U.S. Department of Agriculture’s (USDA) efforts to achieve equitable
treatment of minority farmers. Our testimony today is based on our
January 24, 1997, report.1

Let me place our work in the context of concerns about this issue. As you
know, the number of minority-owned farms is declining at a more rapid
rate than other farms, which has called into question the treatment of
minority farmers in receiving federal assistance. Furthermore, for a
number of years, minority farmers have reported that USDA officials do not
treat them in the same way as nonminority farmers in the conduct of
USDA’s programs, particularly in decisions made in the Department’s
county offices and district loan offices.

Because of these concerns, we were asked to review the efforts of USDA’s
Farm Service Agency (FSA) to treat minority farmers fairly. As we were
nearing completion of our work, the concerns of several minority farmers
were publicized, leading the Secretary of Agriculture to take a number of
actions, including holding national and statewide forums on the treatment
of minority farmers. At these meetings, minority farmers made a number
of charges of discriminatory practices in USDA. For example, they charged
that USDA officials deny them courtesy and respect while giving large-scale
farmers service and loans. They also charged that the loans of minority
and small farmers are not processed in a timely manner and that FSA is
foreclosing on minority-owned farmers at a higher rate than on
nonminority-owned farms. Finally, they stated that FSA lacks diversity in
the state and county committee structure and county office staffing. While
these efforts were underway, the Secretary suspended all foreclosures on
farm loans. Our testimony today focuses on the work we did to (1) identify
FSA’s efforts to treat minority farmers in the same way as nonminority
farmers in delivering program services; (2) examine the representation of
minorities in county office staffing and on county committees in the
counties with the highest number of minority farmers; and (3) examine
data on the disposition of minority and nonminority farmers’ applications
for participation in the Agricultural Conservation Program and the direct
loan program at the national level and in five county and five district loan
offices for fiscal years 1995 and 1996. Because of the small number of

1Farm Programs: Efforts to Achieve Equitable Treatment of Minority Farmers (GAO/RCED-97-41,
Jan. 24, 1997).
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offices we visited, we cannot generalize our findings to FSA’s offices
nationwide.

In summary, we found that the Farm Service Agency’s Civil Rights and
Small Business Development Staff (the Staff) oversees the agency’s efforts
to achieve fair treatment for minority farmers. In fiscal years 1995 and
1996, the Staff closed 28 complaints of discrimination against farmers on
the basis of race or national origin and found discriminatory practices in 2
of the 28 cases. The Staff also conducted 13 management reviews of field
offices and found no evidence of unfair treatment. Finally, according to
the Staff, their training of all FSA personnel on civil rights matters will be
completed by the end of 1997. We did not evaluate the quality and
thoroughness of the staff’s activities.

With respect to the representation of minority employees in the Farm
Service Agency’s field offices, USDA’s database showed that, as of
October 1996, 32 percent of the employees serving the 101 counties with
the highest number of minority farmers are members of a minority group.
Moreover, for the same period, 89 percent of these minority employees
were either county executive directors or program assistants. Minority
farmers make up about 17 percent of the farmer population in these
counties. Furthermore, in 36 of the 101 counties, at least one minority
farmer is a member of the county committee.

Finally, the applications of minority farmers for the Agricultural
Conservation Program and for the direct loan program were disapproved
at a higher rate nationwide than for nonminority farmers for October 1,
1994 through March 31, 1996. We found that disapproval rates for minority
farmers were also higher at three of the five county offices and three of the
five district loan offices we visited. However, our review of the
information in the application files at these offices showed that decisions
to approve or disapprove applications were supported by information in
the files and that decision-making criteria appeared to be applied to
minority and nonminority applicants in a similar fashion.

Background Within USDA, FSA has the overall administrative responsibility for
implementing agricultural programs. FSA is responsible for, among other
things, stabilizing farm income, helping farmers conserve environmental
resources, and providing credit to new or disadvantaged farmers. FSA’s
management structure is highly decentralized; the primary
decision-making authority for approving loans and applications for a
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number of agricultural programs rests in its county and district loan
offices. In county offices, for example, committees, made up of local
farmers, are responsible for deciding which farmers receive funding for
the Agricultural Conservation Program (ACP). Similarly, FSA officials in
district loan offices decide which farmers receive direct loans. These FSA

officials are federal employees.

Under the ACP, FSA generally paid farmers up to 75 percent of a
conservation project’s cost, up to a maximum of $3,500 annually. 2 FSA

allocated funds annually to the states on the basis of federally established
priorities. The states in turn distributed funds to the county committees on
the basis of the states’ priorities. Farmers could propose projects at any
time during the fiscal year, and the county committees could approve the
proposals at any time after the funds became available. Consequently,
county committees often obligated their full funding allocation before
receiving all proposals for the year.

The district loan offices administer the direct loan program, which
provides farm ownership and operating loans to individuals who cannot
obtain credit elsewhere at reasonable rates and terms. Each district loan
office is responsible for one or more counties. The district loan office’s
agricultural credit manager is responsible for approving and servicing
these loans. FSA accepts a farmer’s loan application documents, reviews
and verifies these documents, determines the applicant’s eligibility to
participate in the loan program, and evaluates the applicant’s ability to
repay the loan. In servicing these loans, FSA assists in developing farm
financial plans, collects loan payments, and restructures delinquent debt.

For both the ACP and the direct loan program, as well as other programs,
farmers may appeal disapproval decisions to USDA’s National Appeals
Division (NAD).

Ongoing Efforts to
Enhance Minority
Farmers’ Participation
in Farm Programs

FSA’s efforts to achieve equitable treatment for minority farmers are
overseen by the agency’s Civil Rights and Small Business Development
Staff through three separate activities. First, the Staff investigates farmers’
complaints of discrimination in program decisions through its Civil Rights
and Small Business Development Staff. During fiscal years 1995 and 1996,
the Staff closed 28 cases in which discrimination was alleged on the basis

2Section 336 of the Federal Agricultural Improvement and Reform Act of 1996 (P.L. 104-127, Apr. 4,
1996), known as the 1996 farm bill, repealed the ACP and replaced it with the Environmental Quality
Incentives Program. For fiscal year 1997, the new program will be administered jointly by FSA and the
Department’s Natural Resources and Conservation Service.
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of race or national origin. In 26 of these cases, the Staff found no
discrimination. In the other two cases, the Staff found that FSA employees
had discriminated on the basis of race in one case and national origin in
the other. At the time of review, USDA had not resolved how it would deal
with the employees and compensate the affected farmers. As of January 7,
1997, the Staff had 110 cases of discrimination alleged on the basis of race
or national origin under investigation. Ninety-one percent of these cases
were filed since January 1, 1995.

Second, the Staff conducts management evaluations of FSA’s field offices
to ensure that procedures designed to protect civil rights are being
followed. During fiscal years 1995 and 1996, the Staff evaluated
management activities within 13 states. None of the evaluations concluded
that minority farmers were being treated unfairly.

And third, the Staff provides equal employment opportunity (EEO) and civil
rights training to its employees. Beginning in 1993, the Staff began to
present revised EEO and civil rights training to all FSA state and county
employees. About half of the FSA employees have been trained, according
to the Staff, and all are scheduled to complete this training by the end of
1997. The training covers such areas as civil rights (program delivery) and
EEO counseling, mediation, and complaints.

In addition to these activities, FSA has specific efforts to increase minority
farmers’ participation in agricultural programs. For example, since
September 1993, the Small Farmer Outreach Training and Technical
Assistance Program has assisted small and minority farmers in applying
for loans. Over 2,500 FSA borrowers have been served by these efforts. FSA

has also assisted Native American farmers by establishing satellite offices
on reservations. More recently, in July 1996, FSA created an outreach office
to increase minority farmers’ knowledge of, and participation in, the
Department’s agricultural programs.

Employment of
Minority Staff in
County Offices and
Representation of
Minority Farmers on
County Committees

In the 101 counties with the highest numbers of minority farmers,
representing 34 percent of all minority farmers in the nation, FSA

employees and county committee members were often members of a
minority group.
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Minority Employment in
County Offices

As of October 1996, 32 percent of FSA’s employees serving the 101 counties
were members of a minority group. In the offices serving 77 of these
counties, at least one staff member was from a minority group. Moreover,
89 percent of these minority employees were either county executive
directors or program assistants. Minority farmers make up about
17 percent of the farmer population in these 101 counties.

In addition, 7 of the 10 county and district loan offices we visited had at
least one minority employee. The executive directors of two county
offices, Holmes, Mississippi, and Duval, Texas, were members of a
minority group, as were the managers of two district loan offices, Elmore,
Alabama, and Jim Wells, Texas, and the deputy managers of three district
loan offices, Holmes, Jim Wells, and Byron, Georgia.

The number of minority employees could change as FSA continues its
current reorganization. FSA plans to decrease its field structure staff from
14,683 in fiscal year 1993 to 11,729 in fiscal year 1997—a change of about
20 percent. We do not know how this reduction will affect the number of
minority employees in county and district loan offices.

Minority Representation
on County Committees

We found that for the 101 counties with the highest numbers of minority
farmers, 36 had at least one minority farmer on the county committee. In
the five county offices we visited, two committees had minority members
and the other three had minority advisers. We have previously reported on
this issue. In March 1995, in Minorities and Women on Farm Committees
(GAO/RCED-95-113R, Mar. 1, 1995), we reported that minority farm owners and
operators, nationwide, accounted for about 5 percent of those eligible to
vote for committee members, and about 2 percent of the county
committee members came from a minority group.

Reasons Provided for
Disapprovals of ACP
and Direct Loan
Applications

According to FSA’s data, applications for the ACP for fiscal year 1995 and for
the direct loan program from October 1994 through March 1996 were
disapproved at higher rates nationwide for minority farmers than for
nonminority farmers. To develop an understanding of the reasons for
disapprovals, we examined the files for applications submitted under both
programs during fiscal years 1995 and 1996 in five county and five district
loan offices. We chose these offices because they had higher disapproval
rates for minority farmers or because they were located in areas with large
concentrations of farmers from minority groups. We chose the ACP and the
direct loan program because decisions on participation in these programs
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are made at the local level. In addition, nationally, these programs have
higher disapproval rates for minority farmers than for nonminority
farmers.

Reasons for Disapproval of
ACP Applications

Nationally, during fiscal year 1995, the disapproval rates for applications
for ACP funds were 33 percent for minority farmers and 27 percent for
nonminority farmers. We found some differences in the disapproval rates
for different minority groups. Specifically, 25 percent of the ACP

applications from Native American and Asian American farmers were
disapproved, while 34 percent and 36 percent of the applications from
African American and Hispanic American farmers, respectively, were
disapproved.

To develop an understanding of the reasons why disapprovals occurred,
we examined the ACP applications for fiscal years 1995 and 1996 at five
county offices. (See attachment I for the number of ACP applications
during this period from minority and nonminority farmers in each of the
five counties, as well as the number and percent of applications that were
disapproved.)

When ACP applications were received in the county offices we visited, they
were reviewed first for compliance with technical requirements. These
requirements included such considerations as whether the site was
suitable for the proposed project or practice, whether the practice was
still permitted, or whether the erosion rate at the proposed site met the
program’s threshold requirements.

Following this technical evaluation, if sufficient funds were available, the
county committees approved all projects that met the technical evaluation
criteria. This occurred for all projects in Dooly County and for a large
majority of the projects in Glacier County. In Holmes County, the county
committee ranked projects for funding using a computed cost-per-ton of
soil saved, usually calculated by the Department’s local office of the
Natural Resources Conservation Service. The county committee then
funded projects in order of these savings until it had obligated all funds.

In the remaining two counties, Russell and Duval, the county committees,
following the technical evaluations, did not use any single criterion to
decide which projects to fund. For example, according to the county
executive director in Russell County, the committee chose to fund several
low-cost projects submitted by both minority and nonminority farmers
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rather than one or two high-cost projects. It also considered, and gave
higher priority to, applicants who had been denied funds for eligible
projects in previous years. In contrast, the Duval county committee
decided to support a variety of farm practices. Therefore, it chose to
allocate about 20 percent of its funds to projects that it had ranked as
having a medium priority. These projects were proposed by both minority
and nonminority farmers.

In the aggregate, 98 of 271 applications from minority farmers were
disapproved in the five county offices we visited. Thirty-three were
disapproved for technical reasons and 62 for lack of funds. FSA could not
find the files for the remaining three minority applicants. We found that
the applications of nonminority farmers were disapproved for similar
reasons. Of the 305 applications for nonminority farmers we reviewed, 106
were disapproved. Fifty-three were disapproved for technical reasons and
52 for lack of funds. FSA could not find the file for the remaining applicant.
Approval and disapproval decisions were supported by material in the
application files, and the assessment criteria used in each location were
applied consistently to applications from minority and nonminority
farmers.

Reasons for Disapproval of
Direct Loan Applications

Nationally, the vast majority of all applicants for direct loans have their
applications approved. However, the disapproval rate for minority farmers
is higher than for nonminority farmers. From October 1994 through
March 1996, the disapproval rate was 16 percent for minority farmers and
10 percent for nonminority farmers. We found some differences in the
disapproval rates for different minority groups. Specifically, 20 percent of
the loan applications from African American farmers, 16 percent from
Hispanic American farmers, 11 percent from Native American farmers, and
7 percent from Asian American farmers, were disapproved.

To assess the differences in disapproval rates, we examined the direct loan
applications for fiscal years 1995 and 1996 at five district loan offices. (See
attachment II for more detailed information on direct loan disapproval
rates in five district offices.)

Our review of the direct loan program files in these locations showed that
FSA’s decisions to approve and disapprove applications appeared to follow
USDA’s established criteria. These criteria were applied to the applications
of minority and nonminority farmers in a similar fashion and were
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supported by materials in the files. The process for deciding on loan
applications is more uniform for the direct loan program than for the ACP.

The district loan office first reviews a direct loan application to determine
whether the applicant meets the eligibility criteria, such as being a farmer
in the district, having a good credit rating, and demonstrating managerial
ability. Farmers who do not demonstrate this ability may take a course, at
their own expense, to meet this standard. If the applicant meets these
criteria, the loan officer determines whether the farmer meets the
requirements for collateral and has sufficient cash flow to repay the loan.
These decisions are based on the Farm and Home Plan—the business
operations plan for the farmer—prepared by the loan officer with
information provided by the farmer. If the collateral requirements and the
cash flow are sufficient, the farmer generally receives the loan.

In the five district loan offices we visited, 22 of the 115 applications from
minority farmers were disapproved. Twenty were disapproved because the
applicants had poor credit ratings or inadequate cash flow. One was
disapproved because the applicant was overqualified and was referred to a
commercial lender. In the last case, the district loan office was unable to
locate the loan file because it was apparently misplaced in the
departmental reorganization. However, correspondence dealing with this
applicant’s appeal to NAD indicates that the application was disapproved
because the applicant did not meet the eligibility criterion for recent
farming experience. NAD upheld the district loan office’s decision. The
Department allows all farmers to appeal adverse program decisions made
at the local level through NAD. The division conducts administrative
hearings on program decisions made by officers, employees, or
committees of FSA and other USDA agencies.

The applications of nonminority farmers that we reviewed were
disapproved for similar reasons. Of the 144 applications from nonminority
farmers we reviewed, 15 were disapproved. Nine were disapproved
because of poor credit ratings or inadequate cash flow; five were
disapproved because the applicants did not meet eligibility criteria; and
one was disapproved because of insufficient collateral.

Additionally, in reviewing the 129 approved applications of nonminority
farmers, we did not find any that were approved with evidence of poor
credit ratings or insufficient cash flow.
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We also wanted to obtain information on whether FSA was more likely to
foreclose on loans to minority farmers while restructuring or writing down
loans to nonminority farmers. Between October 1, 1994, and March 31,
1996, we found only one foreclosed loan for a—nonminority farmer—in
the five district loan offices we reviewed. We also found 62 cases in which
FSA restructured delinquent loans. Twenty-two of these were for minority
farmers.

Finally, the amount of time FSA takes to process applications from minority
and nonminority farmers is about the same. Nationwide, from October
1994 through March 1996, FSA took an average of 86 days to process the
applications of nonminority farmers and an average of 88 days to process
those of minority farmers. More specifically, for African Americans, FSA

took 82 days; for Hispanic Americans and Native Americans, 94 days; and
for Asian Americans, 97 days.

This completes my prepared statement. I will be happy to respond to any
questions you may have.
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Appendix I 

Agricultural Conservation Program
Disapproval Rates in Five County Offices

Minority applications Nonminority applications

County office
Total

applications
Disapproved
applications

Percent
disapproved

Total
applications

Disapproved
applications

Percent
disapproved

Russell, Alabama 18 11 61 96 47 49

Dooly, Georgia 5 0 0 29 0 0

Holmes, Mississippi 28 16 57 88 38 43

Glacier, Montana 74 9 12 47 6 13

Duval, Texas 146 62 42 45 15 33
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Appendix II 

Direct Loan Disapproval Rates in Five
District Offices

Minority applications reviewed Nonminority applications reviewed

District office
Total

applications
Disapproved
applications

Percent
disapproved

Total
applications

Disapproved
applications

Percent
disapproved

Elmore, Alabama 30 7 23 22 3 14

Byron, Georgia 20 9 45 45 9 20

Holmes, Mississippi 39 5 13 29 0 0

Glacier, Montana 4 0 0 7 1 14

Jim Wells, Texas 22 1 5 41 2 5
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February 27, 1997 

REPORT FOR THE SECRETARY ON CIVIL RIGHTS ISSUES - PHASE I 

FROM: Roger C. Viadero
Inspector General 

SUBJECT: Farm Loan Programs - Civil Rights Complaint System
Evaluation Report No. 50801-2-Hq(1) 

On December 9, 1996, you informed me of your concern about the effectiveness of the Department's work with
socially disadvantaged and minority farmers and ranchers. This concern was raised partly by recent allegations
that the Department discriminates against these farmers in the delivery of farm loan programs, and partly by
apprehensions about the adequacy of the Department's programmatic civil rights complaint system. You asked
me to investigate the Department's efforts in responding to complaints of discrimination and provide you with a
preliminary report as soon as possible. The purpose of this report is to provide you with our results to date. 

SUMMARY: 

We determined the number of outstanding complaints of discrimination made by farmers against the Farm
Service Agency (FSA), as well as the number of FSA employees assigned to resolve these complaints. Our
figures show that as of January 27, 1997, FSA had two people at the national office assigned to process program
complaints and maintained a backlog of 241 complaints. 

Although FSA temporarily detailed more staff to process complaints, we had difficulty in determining from
FSA's records the number and status of all complaints. Staffing problems, obsolete procedures, and little
direction from management have resulted in a climate of disorder within the civil rights staff at FSA. Little is
accomplished to process complaints, and little is done to track their status. We subsequently developed our own
data base to compile reliable figures. As of January 27, 1997, we identified 230 outstanding program complaints
at FSA. We had similar problems determining the number of outstanding complaints at the Department because
there was no reliable filing system and the data base of cases contained incomplete or inaccurate information. At
the Office of Operations - Civil Rights Enforcement and Adjudication (CREA), we developed a data base of 198
complaints for FSA, some of which were on FSA's list and some of which were not. Between the two lists, we
counted a total of 272 unduplicated cases and determined that 241 of these were open, of which at least 106
involve race, color, or national origin. (See attachment A.) 

As is evident from the data we were able to collect, there is a large backlog of complaints in FSA as well as other
departmental agencies. Many of these complaints are more than a year old. The backlog has grown in recent
months largely because there is no accountability within the Department. No fewer than three staff groups in the
Department are responsible for segments of the complaints process in FSA, but no group has exercised overall
authority and no group is constrained by a deadline. The FSA staff assigned to review complaints operates from
an obsolete handbook; the departmental staff (in the Office of Operations) that determines the validity of
complaints does not follow up with FSA to ensure some action has been taken; and the departmental agency



(Policy Analysis and Coordination Center) that oversees civil rights compliance is not monitoring FSA's
caseload adequately to report the backlog. 

To deal with the backlog on an immediate basis and to help restore integrity and public confidence in the
Department's complaint system, the Secretary should convene an ad hoc team and assign it the control of the
complaint system within the Department. This team should be headed by an official appointed by the Secretary
who will be acting on behalf of the Secretary. Team members should consist of program specialists detailed for a
minimum of 60 days to process complaints until the backlog reaches a manageable level, as determined by the
Secretary. To deal with complaints in the future, the Secretary should consider centralizing control over the
complaints process by giving one staff authority to oversee all phases of a complaint. 

In a response to this report, the Secretary stated that the immediate actions suggested in this report will be helpful
as the implementation team designs a plan to reduce the backlog of civil rights program complaints within the
Department. The Secretary's response is included as Attachment C to this report. 

OBJECTIVES: 

You asked that we address the following issues. 

1. Determine the number of outstanding complaints which allege discrimination in farm loan programs,
including the dates filed and status in complaint investigation and resolution process; determine the number of
full-time equivalents committed to resolving these complaints; and recommend a plan of action for prompt
resolution of these complaints. 

2. Assess participation of minorities and socially disadvantaged persons in FSA's farm loan programs; determine
whether the percentage of participation correlates to the total population, by nation, State, and county. 

3. Determine if FSA offices provide sufficient technical assistance to help these farmers apply for and receive
program benefits and if FSA processes minority farm loan applications and servicing requests in the same
manner as loan applications and servicing requests from white farmers. 

This Phase I report addresses Issue No. 1. We are currently gathering data that will assist us in addressing Issues
Nos. 2 and 3. After we gather this information, we plan to visit selected FSA field locations. Therefore, our
evaluation is continuing, and further issues will be reported in later documents.

SCOPE: 

The primary focus of our evaluation to date has been on farm loan program complaints involving minority and
socially disadvantaged farmers and on the Department's civil rights program complaint system. We emphasized
compliance with Title VI of the Civil Rights Act of 1964, which prohibits discrimination on the basis of race,
color, or national origin. As part of our review, we gathered information on complaints in other FSA programs as
well as complaints involving other categories of discrimination such as age, sex, handicap, and religion. We also
gathered general information on the civil rights program complaint system in other major departmental agencies



to help us assess how well the Department, at large, was processing these complaints. 

To determine the number of outstanding farm program discrimination complaints, we gathered data from FSA's
Civil Rights and Small Business Utilization Staff (CR&SBUS) and interviewed CR&SBUS staff responsible for
processing the complaints. We examined data at the Office of Operations, Civil Rights Enforcement and
Adjudication (CREA) division and interviewed staff to reconcile the outstanding farm program complaints we
found at CR&SBUS with those we found listed at CREA. In addition, we obtained information on the number of
closed farm program complaints since 1993. We also examined departmental regulations, policy, guidance, and
procedures for processing complaints. 

Our evaluation makes a distinction between federally assisted programs and federally conducted programs.
Federally assisted programs are programs for which Federal financial assistance is rendered to an organization
that is required to provide specified benefits to producers (farmers or program participants). Federally conducted
programs are programs administered directly to participants through agency offices. All of the complaints we
reviewed were program complaints from individuals that allege discrimination under federally conducted
programs. Although our evaluation is focusing on federally conducted programs, we consulted the June 1996
report of the U.S. Commission on Civil Rights, titled Federal Title VI Enforcement to Ensure Nondiscrimination
in Federally Assisted Programs, in conducting our review and preparing this report. 

Our review of outstanding program complaints is continuing. We drafted a letter which was signed by the
Secretary on February 11, 1997, requesting each FSA State Executive Director to provide OIG with the status of
outstanding program discrimination complaints in process in his/her State. 

BACKGROUND: 

There are several statutes prohibiting discrimination in Federal programs because of race, color, national origin,
sex, age, religion, and so forth. For purposes of our evaluation, we emphasized Title VI of the Civil Rights Act of
1964, which provides that: No person in the United States shall, on the ground of race, color, or national origin,
be excluded from participation in, be denied the benefits of, or be subjected to discrimination under any program
or activity receiving Federal financial assistance. To implement the Title VI enforcement, Congress vested the
President with the authority to approve all rules, regulations, and orders issued by Federal agencies. The
President has delegated his Title VI coordination functions to the Attorney General in a series of Executive
orders. 

To enforce Title VI requirements within the Farm Service Agency, several agencies and staffs are involved. 

- Department of Justice (DOJ). The DOJ has been given the responsibility for ensuring that Federal agencies
meet their Title VI implementation, compliance, and enforcement obligations. Specifically, Executive Order No.
12250, issued in 1980, gives the DOJ the authority to direct the Federal agencies in their Title VI
implementation, compliance, and enforcement activities. 

- Policy Analysis and Coordination Center (PACC). PACC, a USDA agency under the Assistant Secretary for
Administration, is responsible for civil rights policy, compliance, and evaluation. This includes developing
departmental regulations for processing program discrimination complaints to ensure uniformity among the
agencies within the Department. 



- Office of Operations, Civil Rights Enforcement and Adjudication (CREA). CREA, in the Department's Office
of Operations, is responsible for processing program discrimination complaints received by the Department. All
discrimination complaints for federally conducted programs are forwarded to CREA. CREA reviews the
complaint initially to ensure it contains sufficient information to lead to a determination of alleged discrimination
under Title VI. If the information is found to be insufficient, a letter is sent to the complainant requesting more.
The complainant has 20 days to respond and if no response is received within 20 days, the complaint is closed. 

CREA forwards written complaints that contain sufficient information to the appropriate agency, asking the
agency to attempt conciliation of the complaint. If a conciliation agreement is reached between the agency and
the complainant, the agreement is forwarded to CREA for final approval and closure. If conciliation is not
successful, the agency is instructed to perform a preliminary inquiry and make recommendation of a finding of
discrimination or no discrimination. CREA then performs its own analysis of the complaint and the preliminary
inquiry and makes a recommendation to the Assistant Secretary for Administration on the finding of
discrimination or no discrimination. After the final determination has been made, the agency is notified of CREA
findings and informed of the corrective actions needed. 

- Farm Service Agency, Civil Rights and Small Business Utilization Staff (CR&SBUS). The CR&SBUS staff,
located at FSA's national office, is responsible for handling program discrimination complaints within FSA.
Program discrimination complaints received by FSA are forwarded to CREA. When CREA returns the
complaint to FSA with instructions to conciliate or perform a preliminary inquiry, CR&SBUS forwards the
complaint to the appropriate State and requests that a conciliation agreement be reached with the complainant or
that a preliminary inquiry be performed. 

The applicable State Civil Rights Coordinator in FSA is responsible for obtaining the conciliation agreement or
performing the preliminary inquiry. The conciliation agreement or the preliminary inquiry report is forwarded to
CR&SBUS. If a conciliation agreement is reached with the complainant, CR&SBUS forwards the agreement to
CREA and recommends the discrimination complaint be closed. If a preliminary inquiry is performed,
CR&SBUS analyzes the information and determines if discrimination was found. CR&SBUS then forwards the
preliminary inquiry and its analysis to CREA with its determination. 

The Department has codified regulations, 7 CFR part 15 - "Nondiscrimination," which states USDA's policy of
nondiscrimination in federally assisted and conducted programs in compliance with Title VI of the Civil Rights
Act of 1964. The regulations could serve as a basis for civil rights compliance and enforcement. However, the
regulations are outdated and do not reflect the current departmental agencies, programs, and laws. 

The current Departmental Regulation 4330-1, dated June, 27, 1986, sets the departmental policy for program
compliance reviews, but does not provide policy and guidance for processing program discrimination
complaints. 

On December 12, 1994, in a management alert to the then Office of Civil Rights Enforcement, we reported
problems with how the Department received, processed, and resolved program discrimination complaints. We
recommended that a departmental regulation be promulgated that sets forth the authorities of the Office of Civil
Rights Enforcement and that written procedures and controls be established governing the receipt, processing,
and resolution of program discrimination complaints within established timeframes. In response, the Department
revised its Departmental Regulation 4330-1 to include guidance on processing program discrimination
complaints. However, the regulation is still in draft form and no timeframe has been set to publish it. 



As mentioned earlier, the U.S. Commission on Civil Rights issued a report in June 1996, titled Federal Title VI
Enforcement to Ensure Nondiscrimination in Federally Assisted Programs. This report had several findings and
recommendations applicable to the USDA complaints processing system. We are considering this report as our
evaluation continues. 

ISSUE AREAS 

ISSUE NO. 1 - IMMEDIATE ACTIONS NEEDED TO CLEAR COMPLAINTS BACKLOG 

We reviewed program complaints within the Farm Service Agency as well as 10 other agencies within the
Department. We concluded that immediate action is needed to clear a backlog of complaints, particularly in the
Farm Service Agency. 

Farm Service Agency (FSA) 

The program discrimination complaint process at FSA lacks integrity, direction, and accountability. The staff
responsible for processing discrimination complaints receives little guidance from management, functions in the
absence of any current position descriptions or internal procedures, and is beset with its own personnel EEO
problems. The staff also processes discrimination complaints without a reliable tracking system to determine the
status of the complaints and, apparently, without deadlines to resolve the complaints. The resulting climate of
disorder has brought the complaint system within FSA to a near standstill. Little gets accomplished to resolve
discrimination complaints or to make program managers aware of alleged problems within their programs. After
developing our own data base of unresolved cases, we determined that as of January 27, 1997, FSA had an
outstanding backlog of 241 complaints. 

The FSA staff responsible for processing discrimination complaints, the Civil Rights and Small Business
Utilization Staff (CR&SBUS) has two full-time program specialists working to resolve program complaints.
These program specialists are supplemented by an administrative assistant who provides secretarial support and
two staff assistants who maintain case files and the tracking system. The two program specialists and the two
staff assistants transferred to FSA from the civil rights staff of the former Farmer's Home Administration
(FmHA) during the Department's reorganization in October 1995. The staff assistants have been performing
analyses of the preliminary inquiries conducted on the complaints, although they are not trained or otherwise
qualified to do so. None of the former FmHA employees with CR&SBUS have position descriptions to reflect
their current duties and responsibilities, and none have received performance appraisals for fiscal year 1996. 

We also noted that CR&SBUS employees have filed grievances with their union and that two employees have
filed four EEO complaints with the Department alleging discrimination, sexual harassment, or retaliation by
management or members of the staff. In the past couple of years, OIG has received several whistleblower
complaints on employees of CR&SBUS alleging employee misconduct. The whistleblower complaints are
pending. As a result of the lack of current position descriptions, accountability, lax supervision, and employees'
complaints, morale is low and may be a contributing factor to the massive backlog of unprocessed complaints. 

FSA also has State Civil Rights Coordinators who work complaints as a collateral duty. In addition, FSA, in
January brought in a six member "Jump" team to help address its backlog of complaints but this team was
suspended after 2 weeks. The agency plans to bring additional teams in later. To date, the team has spent limited



time with CR&SBUS. To improve the effectiveness of teams like these, the agency should assign them for
periods of at least 60 days. This would allow the team more time to review and address the complaints. In
addition, the team should have members experienced in farm loan programs since farm loans constitute the
majority of the complaints that are backlogged. 

Despite the recent emphasis by FSA on program complaints, CR&SBUS was unable to provide us with an
accurate number of outstanding complaints or their status. We reviewed the case files and found them generally
disorganized. It was difficult for us to readily determine the date of the complaint, the reason it was brought, and
the status of its resolution. 

To determine the number of outstanding complaints for farm programs, we first reviewed a CR&SBUS report of
complaints. We found that it contained errors and inaccurate information. Therefore, we reviewed each
discrimination case file to develop our own data base to determine the number of outstanding complaints and
their status. Second, we reviewed a list of outstanding farm program complaints at CREA. This list also
contained inaccurate and outdated information, and we were once again forced to review each file to obtain
current information. Third, we reconciled our CR&SBUS list with the list we developed at CREA. To present an
overall picture of the backlog, we combined the two listings to show the status of the cases as found at each
agency. (See attachment A.) Our data base included complaints filed for discrimination in the farm loan
programs as well as complaints filed for other programs in FSA and the Commodity Credit Corporation. 

Our review at the CR&SBUS and CREA disclosed that, between them, they had listed a total of 272 cases as
being active. The oldest case listed dates back to 1986. We initially believed that this case had not been
processed by CR&SBUS; however, our review at CREA found that the complaint had been closed since 1994.
The case file maintained by CR&SBUS did not contain correspondence to disclose that the case was officially
closed. After resolving all duplications and determining the actual status of the 272 cases, we found that FSA
had 241 cases of program discrimination complaints that had not been resolved. 

During our reconciliation of the two agencies' lists, we noted that some cases were listed by one or the other
agency but could not be found in its filing system. CR&SBUS listed 32 cases that we could not find in its filing
system, and CREA listed 28 cases that we could not find in its filing system. We also noted that CR&SBUS
listed cases unknown to CREA. CR&SBUS listed 19 cases that CREA did not list. 

CREA had officially closed 30 of the 272 cases with findings of no discrimination. CREA had also closed one
case with a finding of discrimination, and the complainant was compensated. The case involved the FSA disaster
program, and the complainant received the benefits which were at first denied by FSA. Four of the remaining
241 cases had findings of discrimination as determined by CREA and are pending resolution. One of the four
complainants has not responded to the Department's written notice regarding filing a claim for compensation.
Office of Operations officials are negotiating a settlement with the remaining three complainants. 

We found that FSA improperly closed and forwarded 30 complaints to program managers without notifying the
Department (26 of these 30 cases were closed under the old FmHA agency management). The civil rights staff
concluded without first receiving concurrence from the Department that these cases were the result of
"programmatic discrepancies" (i.e., agency error) rather than civil rights violations. Without departmental
concurrence with its findings, the agency may not have addressed legitimate cases of discrimination. CREA has
the responsibility to make final determination of program discrimination. FSA may recommend to CREA that
cases be closed, but it does not have the authority to close these cases without concurrence from CREA. 



For example, we noted that in one instance FSA (the former FmHA) incorrectly concluded that a case had only
programmatic concerns and closed the case without forwarding it to the Department. Only after a civil rights
staff member complained did FSA process the case as a civil rights discrimination case. The civil rights staff
stated in a letter that the allegation of racial discrimination was overlooked. The mixup was discussed with the
Department, which determined that the case should be processed by the civil rights staff. For most of the
remaining cases, we found no documentation in the case files at FSA that the Department has reviewed these
cases. 

The following table summarizes the average age of the 241 cases we consider open because they were not
officially closed by the Department. 

No. of Cases Program Average Age
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Ag. Credit

(Farm Loans)

 
 

703 Days
40 Disaster 485 Days
50 Others 482 Days

Of the 241 open cases, 139 (58 percent) were known to be over 1 year old. Of the 241 cases, 129 (54 percent) are
awaiting action in FSA; the remaining 112 cases (46 percent) are in the hands of the CREA staff in USDA's
Office of Operations. Sixty-five of the cases at FSA (50 percent) need a preliminary inquiry. Some of these date
back to 1993. 

CR&SBUS has no procedures in place to reconcile or track the status of complaints after they are forwarded to
CREA. Therefore, CR&SBUS could not tell us the status of complaints at CREA. As noted above, both
CR&SBUS and CREA had different numbers and were not aware of all the outstanding complaints. 

CR&SBUS also needs to incorporate procedures for processing discrimination complaints for farm loan
programs into its internal procedures. Staff is currently using a handbook developed by the former Agricultural
Stabilization and Conservation Service for Commodity Credit Corporation programs. It has supplemented this
obsolete material with draft procedures for farm loan programs. None of these procedures established timeframes
for conducting the analysis of the preliminary inquiry. The lack of a reliable tracking system or timeframes for
all phases of the process within FSA contributes to the continuation of the backlog. 

CR&SBUS also does not prepare management reports to inform FSA program managers of alleged problems of
discrimination within their programs. Without this information, program managers may not be aware of potential
discrimination in the programs they are responsible for administering. 

Ninety-six farm loan program discrimination complaints were closed since 1993. We considered the case closed
if the case file contained a letter from the Department which stated it was closed. Of these 96 cases, 48 had been
closed by the Department after the agency had performed a preliminary inquiry. The Department found that 47
complainants had not been discriminated against and that one had. (This case has not been resolved because
according to the Department, the complainant has filed suit in Federal court.) FSA conciliated 3 by negotiating a
settlement agreement directly with the complainant; closed 15 because the complainant failed to provide
information when requested; closed another 9 because the complaint was not filed within 180 days of the alleged



discrimination; and closed 21 because the complainant failed to disclose the basis of the complaint, withdrew the
complaint, or died. 

Office of Operations - Civil Rights Enforcement and Adjudication (CREA) 

We reconciled our generated data base of FSA discrimination complaints with the cases at CREA to verify or, in
some cases, determine the status of FSA's outstanding complaints. 

As stated previously, we found that the listing of outstanding cases provided by CREA contained inaccurate
information. In some instances we were unable to locate the case files at CREA that were on its outstanding case
list. Without reviewing the case files, we were unable to verify the status of the complaints. Also, CREA and
FSA had not reconciled their cases, and neither could inform us of the correct number of outstanding cases. 

CREA does not have controls in place to monitor and track discrimination complaints. When complaints are
received they are logged in, given a case number, and after the agency forwards the preliminary inquiry to
CREA, the case is assigned to one of its seven program specialists. There are no procedures to require the
program specialists to follow up on overdue responses from the agency. We have found that CREA is not
following up on discrimination cases it returned to FSA for conciliation or performance of a preliminary inquiry.
CREA advises the agency that it has 90 days to complete its review, but it does not follow up with the agency to
determine the status of the complaint. 

Also during our review at CREA we were informed that there is some duplication of effort between CREA and
FSA. For example, in cases where FSA performs the preliminary inquiry and analysis, CREA re-analyzes the
preliminary inquiry and makes its own determination. In some instances, CREA requires FSA to redo the
preliminary inquiry or obtain additional documents to support the agency conclusions. The seven program
specialists at CREA process discrimination complaints for the entire Department. A farm program discrimination
complaint could be assigned to any one of the seven program specialists, regardless of that specialist's familiarity
with the program. 

In addition, we were informed that the complainant is left out of the process and generally does not hear anything
until the final decision is made by CREA, which in some cases has taken years. 

Other Departmental Agencies with Program Complaints 

In addition to reviewing FSA and CREA, we surveyed 10 other USDA program agencies to determine the
procedures used for processing program discrimination complaints. We also wanted to determine the number,
status, and time elapsed since the complaints were filed. 

Information provided in response to our survey further supports the need for Departmentwide policy and
guidance on complaints processing. We found that agencies generally lacked established timeframes for
completing the various stages in the process or did not adhere to them. Furthermore, agencies generally did not
have effective systems for tracking and ensuring that complaints were processed in an efficient and proper
manner. 



Regarding the number, status, and time elapsed since the filing of complaints, we determined that the Rural
Housing Service/Rural Business Cooperative Service (one staff handles complaints for both Services) had a
backlog of 233 complaints. Of these, 139 (60 percent) had been filed by complainants more than 1 year ago. As
of January 6, 1997, the time elapsed for complaints in the system ranged from 38 days to 2,600 days (7 years and
3 months). The staff was not able to provide information about the status of the complaints. 

The Rural Utilities Service, the Forest Service, and the Natural Resources Conservation Service had a combined
total backlog of 40 cases. Thirty-one of these were filed by complainants more than a year ago. Two cases at the
Animal and Plant Health Inspection Service have been in the system for over a year. On the other hand, the Food
and Consumer Service had a backlog of only 14 complaints, all of which were filed by complainants less than a
year ago. The Grain Inspection, Packers, and Stockyards Administration; the Agricultural Marketing Service,
and the Food Safety and Inspection Service had no outstanding complaints. 

Attachment B contains a list of outstanding program discrimination complaints within the Department. 

We concluded that the Department should take immediate actions to address the current backlogs. Although a
comprehensive plan is needed to address the causes of these backlogs for the long term (see Issue No. 2), we
believe immediate actions are needed to help restore integrity and confidence in the Department's ability to
effectively act on program complaints. 

Efforts by agencies to reduce their backlogs of program complaints will result in an increase in the workload at
CREA as preliminary inquiries are completed and forwarded to CREA. Therefore, the effort should be directed
and controlled by an ad hoc team reporting to the Secretary or Deputy Secretary. This level of attention is needed
to ensure that the complaints are effectively addressed in a fair and objective manner. The overall departmental
action plan should assign specific tasks and timeframes for addressing the backlogs. 

IMMEDIATE ACTIONS NEEDED 

1. The Secretary should convene an ad hoc team headed by a high-ranking departmental official acting on behalf
of the Secretary. The team should take control of the backlog of complaints at the agencies and at CREA. The
team should consist of agency program specialists detailed for a minimum of 60 days to process complaints until
the Secretary determines that the backlog is at a manageable level. The team should report directly to the
Secretary on a weekly basis and should at a minimum do the following. 

(a) Send a letter signed by the Secretary to all complainants whose cases have not yet been resolved assuring the
complainants that action will be taken. The letter should include an assigned case file number and the name and
phone number of a responsible person who knows the general status of the case. 

(b) Immediately assume control of the FSA program complaint system and evaluate the adequacy of FSA's civil
rights staffing to carry out its civil rights mandate. 

(c) Reevaluate all discrimination complaints closed and forwarded to program managers by FSA without
concurrence from CREA. 



(d) Determine the number of outstanding program complaints at FSA and other departmental agencies with the
assistance of the agencies and CREA. 

(e) Develop a data base for the outstanding program complaints. The data base should contain the status of a
complaint, the official responsible for processing the case, the actions taken to date, the actions needed to resolve
the complaint, the days taken to complete specific tasks, and the age of the complaint. 

(f) Process complaints still at the agency level. This would primarily involve performing preliminary inquiries
and readying cases for the final analysis to determine if the complainants have been discriminated against. 

(g) Help CREA reduce the backlog of complaints at the departmental level. This would include conducting
analysis of preliminary inquiries and recommending findings of discrimination or nondiscrimination. Program
specialists should not analyze their own preliminary inquiries. CREA management should make the final
determination of discrimination or nondiscrimination. 

(h) Evaluate each agency's civil rights staffing to determine if the agency has committed adequately trained staff
and has adequate procedures to process complaints. The agency procedures should hold staff responsible for
processing complaints within established timeframes. If agency staffing is not sufficient to process complaints
within prescribed timeframes, the ad hoc team should recommend to the Secretary that the civil rights functions
for processing complaints be transferred to the Department. 

ISSUE NO. 2 - COMPREHENSIVE PLAN NEEDED TO ADDRESS FUTURE PROGRAM
COMPLAINTS 

The Department does not have adequate controls over the receipt, processing, and resolution of program
complaints within its civil rights complaint processing system. Furthermore, the Department's civil rights policy
and guidance is fragmented, and the complaint review process itself needs centralized control and direction. For
FSA, as well as for other agencies within the Department, three USDA staffs share the functions related to the
resolution of discrimination complaints, including those related to Title VI, discrimination on the basis of race,
color, or national origin. Overall accountability for complaint resolution does not reside with any one staff. 

Civil Rights Enforcement and Adjudication (CREA) 

CREA, a unit in the Office of Operations, and the Policy Analysis and Coordination Center (PACC), a separate
agency within the Department, performs functions that were once centralized at the former Office of Civil Rights
and Enforcement. PACC is currently responsible for civil rights policy and oversight, while CREA is responsible
for reviewing discrimination complaints and making determinations of program discrimination. We believe there
is merit in having CREA merge with PACC, since PACC has the larger oversight responsibility and a merger
would result in a more centralized operation. We also concluded that the Director of PACC should report directly
to the Secretary or Deputy Secretary of Agriculture. 

Because there is no centralized authority for discrimination complaints within the Department, there is also no
centralized data base with which to monitor the status of discrimination complaints on a daily basis. Department
agencies do not coordinate with CREA on the status of discrimination complaints, and they have not reconciled



the number of outstanding complaints. 

Policy Analysis and Coordination Center (PACC) 

PACC is responsible for monitoring and coordinating departmental agencies' enforcement of discrimination
violations, including those related to Title VI. The Department has codified regulations which state its civil rights
policy. USDA's Title VI regulations, 7 CFR part 15, have the necessary elements (for example, a list of
prohibited forms of discrimination) to form a basis for the Department's Title VI enforcement program.
However, the regulations do not reflect the current departmental agencies, programs, and laws. The regulations
also give the former Office of Advocacy and Enterprise (now CREA) the responsibilities for investigating
discrimination complaints and making initial determinations as to the merits of complaints, even though these
functions have been currently delegated to the agencies. 

Although agencies have been given the responsibility to investigate discrimination complaints made against their
own programs, the Department has not provided procedural guidance to the agencies. The current Departmental
Regulation 4330-1, dated June 27, 1986, does not provide policy and guidance for processing Title VI program
discrimination complaints. As we noted earlier in this report, we brought this situation to the attention of the
former Office of Civil Rights and Enforcement in a December 12, 1994, management alert, but corrective action
has not yet been implemented. 

PACC is the current agency responsible for providing guidance to departmental agencies and has drafted a
revision of the Departmental Regulation for Civil Rights Compliance Reviews and Complaint Processing
(Departmental Regulation 4330-1) that may serve as a basis for processing discrimination complaints. However,
the draft regulation needs to be further modified to form a comprehensive solution to effectively deal with
complaints. 

PACC is also required to make systematic evaluations of agencies' civil rights programs. These evaluations,
called compliance reviews, are monitoring tools to assess the agencies' civil rights activities and to review the
effectiveness of their enforcement of civil rights laws. We found that PACC has not conducted compliance
reviews of most agencies in the past several years. PACC (the former Office of Civil Rights Enforcement)
conducted only six compliance reviews in fiscal years 1994 and 1995 and none in fiscal year 1996. A PACC
official stated the shortage of staffing and lack of training as the reasons for not fulfilling this responsibility. We
were also told that compliance reviews will not be conducted in fiscal year 1997 due to a lack of funding. 

Finally, PACC is responsible for overseeing the agencies' training programs and developing training materials. A
PACC official informed us that this function has not been given adequate attention due to the lack of staffing and
resources. We concluded that more should be done in this area to ensure that all civil rights staffs are trained on
civil rights requirements. 

Farm Service Agency (FSA) 

FSA monitors the effectiveness of its civil rights activities through management evaluation reviews of its county
offices. A team consisting of program specialists from FSA's Civil Rights and Small Business Utilization Staff
(CR&SBUS), EEO specialists, and personnel from the State offices are assigned to perform the management
evaluation reviews. The team currently uses a review guide developed by the former Agricultural Stabilization
and Conservation Service. The guide was developed for programs administered by the Commodity Credit
Corporation and does not include guidance on farm loan programs inherited from the former FmHA. We



concluded that these reviews were useless for monitoring or enforcing civil rights requirements for farm loan
programs. 

Ten management evaluation reviews of States' compliance with civil rights laws were conducted in fiscal years
1995 and 1996 at a total cost of about $87,000. The review teams, which consisted of county office employees
and CR&SBUS and FSA State personnel, visited up to 31 counties in 9 days reviewing Title VI elements such as
public notification and access to facilities by the disabled. Reports that were issued for these reviews included
corrective actions for areas of noncompliance found during the reviews. The FSA State office is required to
provide CR&SBUS with a corrective action plan in 60 days of receipt of the report. We found that only 2 of the
10 States reviewed responded and that CR&SBUS did not followup with the States to determine if corrective
action was taken. 

Before September 1996, FSA employees designated to serve as State Civil Rights Coordinators were not trained
to conduct preliminary inquiries and could not perform them. In September 1996, the State coordinators received
approximately 40 hours of civil rights training. Due to the magnitude of FSA's complaint backlog and the length
of time some complaints have been pending, 40 hours of general training may not be enough. The State
coordinators do not devote 100 percent of their time to civil rights issues; more preparation may be needed
before they become proficient in conducting preliminary inquiries. Only 20 percent of their time is designated for
conducting preliminary inquiries and attending to other civil rights issues. This may cause delays in reducing
FSA's complaint backlog and contribute to the continuation of the backlog. 

LONG-TERM ACTIONS NEEDED 

1. A uniform system is needed within the Department that holds designated USDA officials responsible and
accountable for the receipt, processing, and resolution of program complaints within established timeframes.
This system needs to be monitored, controlled, and evaluated by a unit within the Department that reports
directly to the Secretary or Deputy Secretary. 

2. A master data base for program complaints should be maintained at the departmental level. The data base
should include the type of complaint, program involved, key dates associated with the complaint process, status
of the complaint, age of complaint, location of complainant, and other key data elements. Each complaint should
be assigned a unique case number which would also be recorded in the data base and used to monitor the case
from receipt to resolution. This data base should be shared with agencies on a periodic basis to ensure its
accuracy. 

3. A weekly distribution of an aging report of complaints should be sent to responsible officials. This report
should be used as a management tool to identify trends or situations in need of attention.

4. Case files need to be standardized. For example, correspondence should be kept together and arranged
chronologically, running records should act as indices, etc. The case files also need to be secured and a record
maintained showing who has logged out any files for official use. 

5. Federal and departmental regulations on processing program discrimination complaints need to be updated
and published. 

6. Agencies should develop a comprehensive management evaluation review system designed to evaluate civil
rights compliance at all agency levels. 



Copies of attachments A and B are available by calling Dianne Smith on (202) 720-6915.

ATTACHMENT C

February 26, 1997

Roger C. Viadero
Inspector General
U.S. Department of Agriculture
Washington, DC 20250 

Dear Roger: 

Thank you for your evaluation report no. 50801-2-Hq(1). I also appreciated the briefing you provided on the
contents of the report. This report provides extremely valuable information as we move forward with what is
likely to be the most aggressive civil rights agenda in Government. I find that your report substantially supports
the findings and recommendations of the Civil Rights Action Team (CRAT) report. 

As you know, I am deeply concern about allegations that USDA is not delivering its programs in ways that live
up to the spirit and letter of the relevant civil rights laws, regulations, and policies of the United States. While
your report does not address the merits of these allegations, it does confirm that the program discrimination
complaint process at the Farm Service Agency lacks integrity, direction, and accountability. After reviewing your
report, it is clear that Department wide policy and guidance is needed on many aspects of the complaints
processing system. 

I am asking that Pearlie Reed, who will direct the implementation of the recommendations of the CRAT, work
closely with you and the Office of Inspector General staff to assure that your concerns and recommendations are
addressed fully. The immediate actions you suggest will be helpful as the implementation team designs a plan to
reduce the backlog of civil rights program complaints within the Department. The long term actions included in
your report fully conform with the CRAT findings and recommendations. 

Again, thank you for the expeditious action you took to address the issues which I asked you to review. The task
at hand is great, if not monumental. We can all look forward to a better USDA as a result of the actions which
will begin with release of your report, and the CRAT report. 

Sincerely, 

/s/

DAN GLICKMAN
Secretary of Agriculture 

cc: Pearlie Reed
Team Leader, Civil Rights Action Team



Appendix Table 3—Farm operators in the U.S. by race, 1900 to 1997

Year Total Black White Other

1900 5,739,657 746,717 4,970,129 22,811
1910 6,365,822 893,370 5,440,619 31,833
1920 6,453,991 925,708 5,498,454 29,829
1930 6,295,103 882,850 5,372,578 39,675
1940 6,102,417 681,790 5,377,728 42,899
1950 5,388,437 559,980 4,801,243 27,214
1959 3,707,973 272,541 3,423,361 12,071
1964 3,157,857 184,004 2,957,905 15,948
1969 2,730,250 87,393 2,626,403 16,454
1974 2,314,013 45,594 2,254,642 13,777
1978 2,257,775 37,351 2,199,787 20,637
1982 2,240,976 33,250 2,186,609 21,117
1987 2,087,759 22,954 2,043,119 21,686
1992 1,925,300 18,816 1,881,813 24,671
1997 1,911,859 18,451 1,864,201 29,207

Source:  Census of Agriculture. Selected years. Washington, DC: Bureau of the Census
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

TIMOTHY C. PIGFORD, et al.,      
          Plaintiffs,

V.                            Civil Action No
   97-1978 (PLF)

DAN GLICKMAN, SECRETARY,
THE UNITED STATES DEPARTMENT
OF AGRICULTURE,

  Defendant.

CECIL BREWINGTON, et al.,
Plaintiffs,

V.                             Civil Action No.
98-1693 (PLF)

DANIEL R. GLICKMAN,

Defendant.

NOTICE OF CLASS CERTIFICATION AND PROPOSED CLASS SETTLEMENT

TO: All African American farmers who (1) farmed, or attempted
to farm, between January 1, 1981 and December 31, 1996; (2)
applied to the United States Department of Agriculture
(USDA) during that time period for participation in a
federal farm credit or benefit program and who believed
that they were discriminated against on the basis of race
in USDA's response to that application; and (3) filed a
discrimination complaint on or before July 1, 1997,
regarding USDA's treatment of such farm credit or benefit
application.

THIS NOTICE MAY AFFECT YOUR RIGHTS.  IT INCLUDES INFORMATION
THAT MAY REQUIRE YOUR RESPONSE.  PLEASE IT READ CAREFULLY

Your rights may be affected by two lawsuits pending in this
Court: Pigford, et al, v. Glickman, No. 97-1978 (D.D.C.) (PLF) ;
and Brewington, et al, v. Glickman, No. 98-1693 (D.D.C.) (PLF) .
The suits have been consolidated for settlement purposes.  The
plaintiffs in both suits are African American farmers who claim
that the United States Department of Agriculture ("USDA") (1)
discriminated against them on the basis of race; and (2) failed
to investigate and/or properly respond to their complaints of
discrimination in USDA farm credit and non-credit benefit



programs.  Plaintiffs further claim that, as a result of USDA's
actions, they are entitled to money damages and injunctive and
declaratory relief, and to attorneys' fees and costs.  USDA
denies plaintiffs' claims and has asserted a number of legal
defenses in
each suit.

USDA and the plaintiffs in both suits have agreed, subject
to the Court's approval, that the suits should be consolidated
and settled together.  The parties have also agreed that a
plaintiff class should be certified that would apply to both
suits.  That class is defined as follows:

All African American farmers who (1) farmed, or attempted to
farm, between January 1, 1981 and December 31, 1996; (2) applied
to the United States Department of Agriculture (USDA) during
that time period for participation in a federal farm credit or
benefit program and who believed that they were discriminated
against on the basis of race in USDA's response to that
application; and (3) filed a discrimination complaint on or
before July 1, 1997, regarding USDA's treatment of such farm
credit or benefit application. 

(Note:  Claimants who filed discrimination complaints after
July 1, 1997 may still be eligible for relief under this Consent
Decree.  Class counsel can provide such persons with more
information on this matter.)

The parties have executed a consent decree which contains
the terms of their proposed settlement, and have requested that
this court approve it.  The proposed Consent Decree will apply
in like manner to every class member who does not timely elect
to be excluded from the class (see below).

TERMS OF PROPOSED SETTLEMENT

Subject to court approval, the plaintiffs and defendant

have agreed on a settlement of both the Pigford and Brewington

cases under which African American farmers fitting the

definition of the class described above will have an

opportunity to obtain relief for the discrimination that they

can prove they experienced.  The settlement is in the form of a

consent decree.  The Consent Decree provides that persons who



satisfy that class definition may nonetheless opt-out of this

class settlement and pursue their claims on their own if they

so desire.

The Poorman Douglas Corporation has been designated to

facilitate the settlement.  Those members of the plaintiff

class who seek relief under the Consent Decree's terms must

request a claim package from the Poorman-Douglas Corporation. 

The class members must complete and mail the claim package to

the Poorman-Douglas Corporation within 180 days from the date

on which the Court approves the consent decree.

The claim package requires that claimants provide certain

information about themselves, including the reasons they

believe they were the victims of discrimination and when they

filed complaints about that discrimination.  Plaintiffs who

seek relief under this Consent Decree must choose whether to

bring their claims under either a "Track All adjudication

process or the "Track B" arbitration process.  While more

information about these two procedures may be obtained from the

attorneys for the class, the principal differences between the

two tracks are as follows:

A. Track A claims will be decided by a neutral

adjudicator without an oral hearing, based solely on the claim

package that the class member submits, along with any written

materials submitted by USDA.  Class members choosing track A

would be required to show by "substantial evidence" that they



experienced discrimination in a USDA credit or benefit program

at any time between January 1, 1981 and December 31, 1996, that

as a direct result of that discrimination they suffered

economic damage, and that they had filed a complaint of

discrimination with USDA between January 1, 1981 and July 1,

1997.  "Substantial evidence" is a lower burden of proof than

is required under Track B.

Class members who prevail under the Track A process would

receive: (1) discharge of all outstanding debt to USDA that is

affected by the discriminatory conduct they experienced, (2) a

cash payment of $50,000, and (3) an additional payment made

directly to the Internal Revenue Service equal to 25% of the

sum of the principal amount of debt forgiven and the $50,000

(this payment to the IRS would be used to help pay any tax

liability occasioned by the award).

B. Under Track B, class members' claims would be decided

by an arbitrator after an oral hearing lasting not more than 8

hours, during which both the class member and USDA could

present evidence.  The class member would be required to

demonstrate, by a "preponderance of the evidence" that he

experienced discrimination in a USDA credit or benefit program

at any time between January 1, 1981 and December 31, 1996, that

as a direct result of that discrimination he suffered economic

damage, and that he had filed a complaint of discrimination

with USDA between January 1, 1981 and July 1, 1997.   The



preponderance of the evidence standard is a higher one than the

"substantial evidence,' test that will apply to Track A claims.

Class members who succeed on their claims under Track B

would be entitled to a cash payment equal to their actual

damages, and forgiveness of all of outstanding USDA loans that

were affected by the discriminatory conduct.  Track B is not

available to class members who assert only non-credit benefit

claims.  Class members who do not prevail on a claim under

Track A or Track B will receive no monetary or injunctive

relief, and have no right to appeal the adverse decision.

Class members who prevail on a claim under either track

would also be entitled to additional declaratory and injunctive

relief.  This relief may include the return of inventory

property and priority consideration for future loans.

HOW TO OBTAIN A CLAIM PACKAGE

If you decide to participate in this settlement, you must

obtain a claim package.  If a claim package is not attached to

this Notice, you can request one by phone from the Facilitator

at toll-free 1-800-646-2873, or by mail sent to the Facilitator

at P.O. Box 4390, Portland, Oregon, 97208-4390.  A completed

claim package must be signed by an attorney. once you receive

your claim package, you may contact class counsel to set up an

appointment to meet with attorneys representing the class. 

Class counsel has agreed to provide you with the services of an

attorney at no cost to you.  In order to be considered for



relief under the Consent Decree, a completed claim package must

be sent to the Facilitator postmarked not more than 180 days

after the entry by the Court of the Consent Decree.  If you have

any questions about your claim package, please contact the

Facilitator at 1-800-646-2873.

SETTLEMENT HEARING

The Court will hold a hearing in Courtroom 20 of the E.

Barrett Pettyman United States Courthouse, 333 Constitution

Avenue, Northwest, Washington, D.C. 20001, at 10:00 a.m. on

Tuesday, March 2,, 1999, to determine whether to approve the

proposed settlement.  Objections to the proposed settlement by

class members will be considered by the Court if such objections

are filed in writing with the Clerk of the Court on or before

February 15, 1999.  Attendance at the hearing is not necessary;

however, class members wishing to be heard orally in opposition

to the proposed settlement should indicate in their written

objection their intention to appear at the hearing.

Class members who support the proposed settlement do not

need to appear at the hearing or take any other action to

indicate their approval.

ELECTION BY CLASS MEMBERS

Persons who fall within the definition of the class may

nonetheless elect to opt out of the suit and the settlement and

pursue their claims against USDA independently.  Whether you



remain a member of the class is entirely your decision.  Your

two options are listed below, along with factors that might

affect your decision.  Either choice will have legal

consequences, which you should understand before making your

decision. 1. If you do NOT wish to be a member of the class, you

MUST complete and return the form titled " Request for

Exclusion' within 120 days from the date upon which the Consent

Decree is entered by the Court.  This process is called "opting-

out" of the plaintiff class that is bringing these suits.  If

you elect to opt-out of the suit, you will NOT be entitled to

share in any amount of money that may be paid or awarded to

plaintiffs in these cases, and you will not be permitted to

submit a claim for compensation under the Tracks A or B

procedures described above.  You will be entitled, however, to

seek relief on your own.

2.a. If you wish to remain a member of the class, do NOT

complete the "Request for Exclusion" form. (Note: As a class

member, you will be required to complete your claim package. 

SAA the section above entitled "How to Obtain a Claim Package.")

By remaining a member of the class, you may be entitled to a

cash award and/or other relief under Tracks A or B.  If, after

your claim is processed under Track A or B, it is determined

that you are entitled to no relief, you will be bound by that

result as well.  

b.  You may elect to appear by your own attorney.  You may



also seek to intervene individually.  If at any time you think

that you are not being fairly and adequately represented by the

below-named Class Counsel, you may advise the Court.

PLAINTIFFS, COUNSEL

The attorneys and law firms who are acting as class counsel
for plaintiffs are:

Alexander J. Pires, Jr. 
Conlon, Frantz, Phelan,   

     Pires & Leavy, LLP  
1819 N Street, N.W.,      

     Suite 700
Washington, D.C. 20036    

        
         

Phillip L. Fraas    
Tuttle, Taylor & Heron
1025 Thomas Jefferson     

     Street,
N.W.
Washington, D.C. 20007

 Six law firms are working with them as Of Counsel.  Those
lawyers and law firms are:

J.L. Chestnut
Chestnut, Sanders, Sanders
& Peitaway
1 Union Street
Selma, Alabama 36701

Othello C. Cross
Cross, Kearney & McKissic
100 South Pine Street
P.O. Box 6606
Pine Bluff, Arkansas 71611

T. Roe Frazer
Dennis Sweet
Langson, Frazer, Sweet & Freese
201 N. President Street
Jackson, Mississippi 39201

Gerard R. Lear
Speiser Krause
2300 Clarendon Blvd.,
Suite 306
Arlington, Virginia 22201



Hubbard T. Sanders, IV
The Terney Firm
401 East Capitol Street
200 Heritage Building
Jackson, Mississippi 39201

Willie Smith
2350 W. Shaw Ave.
Suite 154
Fresno, California 93711

ADDITIONAL INFORMATION

Any questions you have concerning the matters contained in
this notice (and any corrections or changes of name or address)
should NOT be directed to this Court, but rather  should be
directed in writing to:

Claims Facilitator
P.O. Box 4390
Portland, Oregon 97208-4390

If you decide to remain a member of the class and wish to
communicate with Class Counsel as your attorney in this
litigation, you may do so by writing:

ALEXANDER J. PIRES, JR.  ESQ.
Conlon, Frantz, Phelan, Pires
& Leavy
1818 N STREET, NW
SUITE 700
WASHINGTON, DC 20036
(202) 331-7050

You may, of course, seek the advice and guidance of your own

attorney if you desire.  The pleadings and other records in this

litigation may be examined and copied at any time during regular

office hours at the Office of the Clerk, United States District

Court for the District of Columbia, E. Barrett Pettyman United

States Courthouse, 333, Constitution Avenue, Northwest,

Washington, D.C. 20001.



REMINDER AS TO TIME LIMIT

If you do NOT wish to be a member of the class on whose

behalf theses actions are being maintained, return the completed

"Request for Exclusion" to the Court at the address listed on

the attached form within 120 days from date on which this Court

enters the Consent Decree.

If you do not request exclusion from the class and the

consent decree is approved, you must submit your claim form to

the Poorman-Douglas Corporation, along with supporting

documentation and a certification by class counsel, within 180

days of the date on which the Court approves the Consent Decree.

SO ORDERED.

           /S/
PAUL L. FRIEDMAN

DATE: 1/5/99 United States District Judge

Clerk of Court
United States District Court
for the District of Columbia

Enclosure:

Request for Exclusion



REQUEST FOR EXCLUSION

READ THE ENCLOSED LEGAL NOTICE CAREFULLY BEFORE FILLING OUT THIS
FORM.

The undersigned has read the Notice of Class Action, dated
January 5, 1999, and does NOT wish to remain a member of the
plaintiff class certified in the cases Pigford, et al. v.
Glickman, No. 97-1978 (D.D.C.) (PLF); or Brewington, et al. V.
Glickman, No. 98-1693 (D.D.C.) (PLF) .

________________________
Signature

________________________
Printed Name

_________________________
Social Security Number

_________________________
Street Address

__________________________
City, State, and Zip Code

___________________________
Date

If you want to exclude yourself from the class, you must
complete and return this form on within 120 days of the date on
which the Court enters the Consent Decree to:

Claims Facilitator
P.O. Box 4390
Portland, Oregon 97208-4390

A separate request for exclusion should be completed and timely
mailed for each person or entity electing to be excluded from
the class.
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Letter of Transmittal

Letter of Transmittal

January 1998

Secretary Glickman,

The National Commission on Small Farms is pleased to submit to you our

report - A Time to Act. It is the product of considerable discussion and delib-

eration based on extensive oral and written testimonies and suggestions

gleaned from the Commission's many regional hearings, as well as from

written materials submitted to the Commission.

USDA"s administrators and staff made themselves accessible to the Commis-

sion and provided much useful information about the Department's many and

varied agencies, programs, and policies. And USDA staff who worked with the

Commission were indispensable in facilitating the Commission's work.

Having gone through the process of developing this report, we are now even

more convinced of the necessity to recognize the small farm as the cornerstone

of our agricultural and rural economy. We feel that a sustainable rural renais-

sance can be anchored in a vibrant, dynamic, small farm sector and we believe

that the Commission's recommendations, if implemented, will contribute to

this renaissance.

We wish to acknowledge and applaud your decisive action in appointing this

Commission and in responding to concerns and recommendations made in the

Civil Rights Action Team Report.

We look forward to joining with you and others in helping to fashion policies,

programs, and partnerships that will bring economic vibrancy to rural commu-

nities, wholesome and nutritious food for consumers, stability to our small

farm enterprises, and an improved quality of life to our small farmers and our

farmworkers.

Respectfully signed and submitted by:

Harold L. Volkmer, Chair, Missouri

Desmond Ansel Jolly,

Vice Chair, California

Kathleen Sullivan Kelley,

Vice Chair, Colorado

Charles Woodrow Albertson,

North Carolina

Karen S. Armstrong-Cummings,

Kentucky

J. Roser Barber, New York

6 A TIME TO ACT
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Ernest Louis Blount, Virginia

Carrol D. Bolen, Iowa

Marion Long Bowlan, Pennsylvania

Ben F. Burkett, Mississippi

Nelson Carrasquillo,' New Jersey

Everette Hemess, Wisconsin

Gladys B. Holland, Virginia

Frederick R. Magaoff, Vermont

/ y

ames B. Neely, Sr.,/Arkansas

E. Walter Coward, Jr., New York

Fackyn K. Reid, Washington

Robert M. Daniels, II, Kansas
Greg E. Smitman, Montana

y„ , ,_ _ 6>, . RonaldA. Stewart. Oregon
R. Edmund Gomez, New Mexico

Dario Vidal Guerra, Jr., Texas

Greg T. Gunthorp, Indiana

Toulu Thao, California

Thomas J. Trantham, Jr.,

South Carolina

Jesse Harness, Mississippi

John Zippert, Alabama

Chuck Hassebrook, Nebraska

E)ouglas G. Henderson, South Dakota
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Executive Summary

II. Executive Summary

Not since Secretary of Agriculture Bob Bergland initiated a study of the

structure of agriculture in 1979 has USDA made the effort to examine the

condition of farming and its place in our food system. The USDA Civil Rights

Action Team that recommended formation of a commission recognized that, in

addition to racial discrimination, government policies and practices have

discriminated against small farm operators. In July of 1997, nearly 20 years

later. Secretary of Agriculture Dan Glickman appointed a 30-member National

Commission on Small Farms to examine the status of small farms in the

United States and to determine a course of action for USDA to recognize,

respect, and respond to their needs.

The Commission began its work in Memphis, Tennessee, on July 28. Subse-

quent public hearings and meetings were held in Sioux Falls, South Dakota, on

August 21 and 22; Washington, DC, on September 10 and 11; and Sacramento,

California, on September 15 and 16. Three smaller meetings were held in

Albany, New York; Albuquerque, New Mexico; and Portland, Oregon. The

results of the Commission's work are embodied in the 146 recommendations

in this report, A Time to Act.

When Secretary Bergland's report, A Time to Choose, was published, it warned

that "...unless present policies and programs are changed so that they counter,

instead of reinforce or accelerate the trends towards ever-larger farming

operations, the result will be a few large farms controlling food production in

only a few years."'

Looking back now nearly 2 decades later, it is evident that this warning was

not heeded, but instead, policy choices made since then perpetuated the

structural bias toward greater concentration of assets and wealth in fewer and

larger farms and fewer and larger agribusiness firms. Federal farm programs

have historically benefited large farms the most. Tax policies give large

farmers greater incentives for capital purchases to expand their operations.

Large farms that depend on hired farmworkers receive exemptions from

Federal labor laws allowing them the advantage of low-wage labor costs.

Today, we have 300,000 fewer farmers than in 1979, and fanners are receiving

13 percent less for every consumer dollar. Four firms now control over 80

percent of the beef market. About 94 percent of the Nation's farms are small

farms, but they receive only 41 percent of all farm receipts.

Like most major industries, the ownership and control over agricultural assets

is increasingly concentrated in fewer and fewer hands. Farmers have little to

no control over setting the price for their products. The basic tenets of a

"competitive" market are less and less evident in crop and livestock markets

today.

The recent passage of the 1996 Federal Agricultural Improvement and Reform

Act was a watershed event in the history of Federal farm policy. It signals the

reduction and eventual elimination of government intervention in commodity

markets as a means to provide income and price stability for the farming

sector.

A Time to Choose: Summary Report on the Structure of Agriculture. USDA. Washington. DC. Januarj' 1981. p. 142.
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Executive Summary

Agricultural technologies have emerged that use ever greater levels of capital

to enable fewer people to produce the Nation's food. As a result, income and

opportunities have shifted from farms to the companies that produce and sell

inputs to farmers. As farmers focused on producing undifferentiated raw

commodities, food system profit and opportunities were shifted to the compa-

nies that process, package, and market food. Consequently, from 1910 to 1990

the share of the agricultural economy received by farmers dropped from 21 to

5 percent.-

The pace of industrialization of agriculture has quickened. The dominant trend

is a few, large, vertically integrated firms controlling the majority of food and

fiber products in an increasingly global processing and distribution system. If

we do not act now, we will no longer have a choice about the kind of agricul-

ture we desire as a Nation.

A Vision for Small Farms in the 21st Century

The National Commission on Small Farms is certain about its choice for the

future of American agriculture:

Smallfarms have been thefoundation of our Nation, rooted in the ideals of

Thomas Jefferson and recognized as such in core agricultural policies. It is

with this recognition of our Nations historical commitment to small farms that

we renew our dedication to the prominence of smallfarms in the renewal of

American communities in the 21st century. Black, Hispanic, Native American,

Asian, women, and other minorities have contributed immensely to our

Nation'sfood production and their contributions should be recognized and

rewarded.

It is our resolve that smallfarms will be stronger and will thrive, using farm-

ing systems that emphasize the management, skill, and ingenuity of the indi-

vidualfarmer. We envision a competitive advantagefor smallfarms realized

through aframework of supportive , yet responsible, government and private

initiatives, the application of appropriate research and extension, and the

- Smith, Stewart, "Farming: It's Declining in tlie U.S.," Ciioices, First Quarter 1992.
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stimulation ofnew marketing opportunities. As smallfarms andfarmworkers
succeed in this nurturing environment, not only will they continue their valu-

able contribution to the Nation'sfood supply, but they will also fuel local

economies and energize rural communities all across America. In the process

offlourishing, smallfarms will contribute to the strengthening of society,

providing communities and the Nation with opportunities for self-employment

and ownership of land, and providing a cultural and traditional way of life as

well as nurturing places to raise families.

We emphasize public policies that recognize the value of smallfarms and
actively encourage their growth and continuation. These policies are essential

to the realization of this vision; so too, are policies that recognize and reward

the contributions offarmworkers and theirfamilies. Toward this end, the

Commission has articulated goals and made specific recommendations to

guide the decision-making of the Secretary ofAgriculture , the Executive

Branch and Congress into the next centwy.

This vision is focused on those farms with less than $250,000 gross receipts

annually, on which day-to-day labor and management are provided by the

farmer and/or the farm family that owns the production or owns, or leases, the

productive assets.

Policy Goals for Our Nation's Small Farms

The Commission outlined 8 policy goals for a national strategy for small

farms:

Policy Goal 1: Recognize the importance mid cultivate the strengths of small

farms
USDA's Research, Education and Economics Mission Area should design

and implement a small farm research initiative dedicated to optimizing the

labor and ingenuity of small farm operators and the biological assets of

their farms using less capital-intensive investments.

USDA should re-commit itself as the "lender of last resort" by focusing

greater attention to serving the credit needs of small, minority, and begin-

ning farmers; reversing the shift to guaranteed loans; and accelerating

action on pending credit regulations.

Congress should repeal the provisions that prohibit farmers who have

previously had "debt forgiveness" from receiving any future USDA loans

or credit assistance.

USDA policies, programs, and regulations should be reviewed to identify

program rules and regulations that are either intentionally or unintention-

ally biased against small farms, including the Environmental Quality

Incentives Program, the Business and Industry Loan Program, and For-

estry Stewardship Programs.

Policy Goal 2: Create aframework of support and responsibilityfor small

farms
Establish an Administrator of Small Farm Programs that reports to the

Secretary and has Senior Executive Service status.
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USDA should develop a Department-wide Small Farm and Ranch Policy

that encompasses the vision and the guiding principles set forth by the

Commission and that must be reflected in the services, programs, and

materials delivered by each agency.

Policy Goal 3: Promote, develop, and enforce fair, competitive, and open
marketsfor smallfarms

USDA's Rural Business - Cooperative Service should give priority to the

development of farmer-owned, value-added cooperatives and farm-based

businesses where profits flow to and within the community; where wage-

laborers are paid a living wage; where the efforts results in more local and

regional competition in the cash market, not less; and where natural

resource stewardship is rewarded through the market.

The Secretary should propose legislation clarifying the authority of the

Grain Inspection, Packers and Stockyards Administration (GIPSA) to

prohibit discriminatory pricing on the basis of volume.

The Secretary should consider Federal production contract legislation to

address issues such as contract termination, duration, and re-negotiation;

prohibition against discriminatory practices; and responsibility for envi-

ronmental damages.

The Commission endorses the proposed rule to prohibit packers from

procuring cattle for slaughter through the use of a forward contract, and

from owning and feeding cattle, with limited exceptions.

USDA should investigate the processing and retailing segments of the

dairy industry to determine if excessive profits are being made at the

expense of farmers and consumers.

USDA should develop an interagency initiative to promote and foster local

and regional food systems featuring farmers markets, community gardens.

Community Supported Agriculture, and direct marketing to school lunch

programs.

Policy Goal 4: Conduct appropriate outreach through partnerships to serve

smallfarm and ranch operators

Farm Service Agency State Executive Directors, Rural Development State

Directors, Natural Resources Conservation Service State Conservationists,

and State Cooperative Extension program administrators should support

the formation of farmer networks and mentoring programs for small

farmers.

USDA should collaborate with and jointly fund community-based organi-

zations to train people to be farmer advocates.

Educational efforts by the Risk Management Agency should address

sustainable agriculture practices as a means of managing risk on small

farms.

Policy Goal 5: Establish future generations offarmers

USDA should launch an interagency Beginning Farmer Initiative dedi-

cated to researching, developing, and disseminating farm management

models that emphasize low-capital investment, optimal use of skilled labor

and management potential of beginning farmers, and high-value crop and

livestock production and marketing methods.
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The Farm Service Agency should clearly define the eligibility require-

ments for beginning farmers and recognize the farming experience of

persons who were raised on family farms, who worked as hired farm labor,

or who received training from apprenticeships.

Congress should authorize the Farm Service Agency to guarantee tax-

exempt First Time Farmer Bonds used to make loans to beginning farmers

and ranchers.

USDA should seek legislative authority to create a Beginning Farmer

Matching Grant program for the purpose of supplying equity funds for

entry farmers in lieu of loans.

Policy Goal 6: Emphasize sustainable agriculture as a profitable, ecologi-

cal, and socially sound strategyfor smallfarms
The USDA Office of Communications should conduct a communications

campaign to inform farmers of the new farming strategies emerging from

the 10 years of sustainable agriculture research.

The Secretary of Agriculture should support policies that preserve the

grazing and water use rights of the small and traditionally underserved

public land permittees.

USDA's Risk Management Agency should develop an affordable Whole
Farm Revenue Insurance pilot project for diversified small farms using

sustainable farming practices.

The Secretary should exercise restraint in approving exceptions to the

1,000 animal units eligibility limit on EQIP funding for livestock manure

storage structures.

Policy Goal 7: Dedicate budget resources to strengthen the competitive

position of smallfarms in American agriculture

Increase appropriations for the Sustainable Agriculture Research and

Education program by $10 million each year over 3 years to reach $40

million.

Increase the Outreach and Technical Assistance Program for Socially

Disadvantaged and Minority Farmers (Sec. 2501) program to the current

authorized level of $10 million annually.

Increase funding to the maximum authorized levels of $85 million for

Farm Ownership Direct Loans and $500 million for Farm Operating

Direct Loans.

Increase Rural Technology and Cooperative Development Center Grant

Program funding to $20 million.

Ensure GIPSA appropriated funding at $3 million for reorganization,

$1.65 million for increased staff, and $750,000 for investigation into

unfair market practices in the poultry industry.

Policy Goal 8: Provide just and humane working conditionsfor all people

engaged in production agriculture

President Clinton should establish an interdepartmental task force led by

Secretary Glickman involving the Departments of Education, Labor,

Health and Human Services, and Environmental Protection Agency, as

well as the Internal Revenue Service and the Immigration and Naturaliza-

tion Service, to address the laws, regulations, and enforcement affecting

farmworkers.
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A Farmworker Coordinator position should be created within the USDA
Office of Outreach.

The Public Value of Small Farms

The dominant belief in agriculture is that large farms are more efficient than

small farms. However, Professor Willis L. Peterson from the University of

Minnesota found that factors other than size influence the unit costs in agricul-

ture. Peterson asserts that "small family and part-time farms are at least as

efficient as larger commercial operations. In fact, there is evidence of

diseconomies of scale as farm size increases."''

In addition, our economic accounting systems do not take into account the

"hidden" costs of large farms. An agricultural system characterized by a

limited number of large-scale farms does not take into account the loss of

market competition when production is concentrated in oligopsonistic markets.

The environmental consequences of concentrating a large number of animals

in limited areas is rarely considered.

Small farms contribute more than farm production to our society. Small farms

embody a diversity of ownership, cropping systems, landscapes, biological

organization, culture, and traditions. Since the majority of farmland is man-

aged by a large number of small farm operators, the responsible management

of soil, water, and wildlife encompassed by these farms produces significant

environmental benefits. Decentralized land ownership produces more equi-

table economic opportunity for people in rural communities, and offers self-

employment and business management opportunities. Farms, particularly

family farms, can be nurturing places for children to grow up and acquire the

values of responsibility and hard work.

In 1980, Secretary Bergland proposed a "Time to Choose" the future direction

for our Nation's agricuUure. However, policy choices made since then have

diminished the role and relevance of small farms in this country.

On more than one occasion, farmers who spoke at the public meetings referred

to the Commission as "our last hope." It is with conviction and hope that the

National Commission on Small Farms is asking the Congress and USDA to

act on the needs of America's small farmers.

' Peterson, Willis L.. "Are Large Farms More Efficient?" Staff Paper P97-2. University of Minnesota. Department of

Applied Economics. January 1997.
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III. Introduction

Not since Secretary of Agriculture Bob Bergland initiated a study of the

structure of agriculture in 1979 has USDA made the effort to examine the

condition of farming and its place in our food system. In July of 1997, nearly

20 years later. Secretary of Agriculture Dan Glickman appointed a 30-member

National Commission on Small Farms to examine the status of small farms in

the United States and to determine a course of action for USDA to recognize,

respect and respond to their needs through changes in policies, practices, and

programmatic approaches.

Early on in the process, members of the National Commission on Small Farms

recognized that its focus was not limited to the viability of "small farms," but

rather their efforts were to include an examination of the structure of agricul-

ture and how it affects small farm viability. The focus of the Commission was

"How do farms, of modest investments, owned and operated by families who

supply the majority of labor, remain profitable in an agricultural structure that

is increasingly bi-polar?"

When providing the newly formed National Commission on Small Farms with

its assignment to develop a National Strategy for Small Farms, Secretary of

Agriculture Dan Glickman outlined the challenges facing small farmers today:

Its no secret out in farm country that things are changing. ..andfast.

Agriculture, like every other major sector ofour economy, is concentrat-

ing. From defense to retail stores, to health care, to railroads, tofarms

and ranches— we're seeingfewer and larger operations, mergers and

buyouts, larger market shares andfewer people in those markets.

At the time of the first meeting, the Commission recognized that there was

seemingly a national consensus that larger farms are more efficient and,

therefore, in the national interest. However, members of the Commission

believe that the primary values of small farms were to be found in our national

heritage and that heritage is important to keep alive for future generations. As

eloquently stated during the first hearing: "The greatest thing that agriculture

furnished this country is not food or fiber, but a set of children with a work

ethic and a good set of values.'"^

During the several months since the initial public meeting in Memphis, the

Commission heard oral testimony from literally hundreds of owners of small

farms and people in the agriculture sector. They have read and studied written

testimonies and research papers which stack up over a foot thick. The Com-

mission has engaged in freewheeling debate and in-depth discussions among

themselves and with experts on numerous issues affecting all aspects of the

American agriculture community. Commission members also spent hundreds

of workhours with USDA staff studying various programs. Most importantly,

the Commission learned.

•* Ron Macher. of Clark, Missouri. Editor of Small Farm Today Magazine, testimony at Memphis public meeting.

July 28, 1997.
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The Commission learned that larger farms are not more efficient than small

farms at producing crops.'' They learned that as small farms are consolidated

into larger farms, the economic basis of America's rural communities decline,

and rural towns are lost.^ Trends have also been revealing. The land base of

America is being concentrated into fewer and fewer owners, in large part due

to the concentration of agriculture, and that large agricultural processors are

actively acquiring highly productive farm land in some regions, like the

Central Valley of California. Another trend which was repeated throughout the

written and oral testimony is the tendency of the large agricultural integrators

to avoid capital investment in the means of production and pass both the risk

and costs on to their contract growers or to society at large in the form of water

and soil pollution and increased Federal assistance to those rural communities.

Finally, and importantly, a trend which appears in all sectors of American

agriculture is a widening spread between what farmers received for their

production and what consumers pay at the supermarket (See Figure 1). The

Figure 1

Distribution of food expenditures
The marketing bill is 77 percent of 1 996 food expenditures
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Source: Agriculture Fact Book 1997

' Peterson, W.L. 1997. Are Large Farms More Efficient? Staff Paper p97-2. University of Minnesota

* Lobao. Linda M., Locality and Inequality: Farm and Industry Structure and Socioeconomic Conditions. Slate University

of New Yorlc Press, Albany. 1990. p. 56-57
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setting of prices under near monopoly conditions allows the major processors

and retailers of agricultural products to capture an increased price spread,

bankrupting farmers while providing the financial ability for these agricultural

industries to buy their competition, further concentrating markets and eliminat-

ing the free market on which our society depends.

The U.S. Department of Agriculture, established by President Lincoln as the

"People's Department." has numerous agencies and programs whose purposes

are to ensure an abundant and safe national food supply. Historically, these

programs adopted a mission of assisting American small farmers and provided

locally driven Federal support to millions of farm families in rural America.

Lending programs were established to provide services as the lender "of last

resort" when other credit sources were not available. Extension services

assisted farmers and their families with crop selection, food preservation,

home economics, and youth development through the 4-H program. Conserva-

tion programs focused on assisting individual farmers in improving the long-

term productivity and sustainability of their lands. Research focused on

improved crop cultivars and on-farm improvements to improve production.

The Result of Choices Made

Secretary Bergland committed a year and a half of public hearings, research,

and analysis to the structure and performance of agriculture, culminating in a

report entitled A Time to Choose, published in January 1981, on the eve of a

new Administration. The report described the historical trends and changes in

the structure of agriculture over time and warned, ".. .unless present policies

and programs are changed so that they counter, instead of reinforce or acceler-

ate the trends towards ever-larger farming operations, the result will be a few

large farms controlling food production in only a few years."'' Looking back

now nearly 2 decades later, it is evident that this warning was not heeded, but

instead policy choices made since January of 1981 perpetuated the structural

bias toward greater concentration of assets in fewer and larger farms and fewer

and larger agribusiness firms.

A few statistics illustrate the effects of Federal agricultural policies since

Secretary Bergland's study:

In 1978, there were 2.3 million farms in the United States.^

Today, there are 2.0 million farms in the United States.^

In 1980, 4 firms controlled 36 percent of the beef slaughter.

Today, 4 firms control 80 percent of the beef slaughter. '°

'' A Time to Choose: Summary Report on the Structure of Agriculture. USDA. Washington, DC Januar>', 1981. p. 142.

« Ibid. p. 42
" Structural and Financial Characterstics of U.S. Farms, 1994. USDA Economic Research Service, p. 18.

'" Refers to steer and heifer slaughter only. GIPSA, Packers and Stockyards Statistical Report. 1995 Reporting Year. SR-97-

1. September. 1997. p. 49
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In 1980, the farmer received 37 cents of every consumer dollar spent on food.

Today, the farmer receives 23 cents of every consumer dollar spent on food."

Within a few years of printing A Time to Choose, American agriculture experi-

enced the worst economic crisis in farming since the Great Depression due to

record crop production, falling export demand, and the Federal Reserve's anti-

inflationary measures of high interest rates and high exchange rates. Many
farmers faced a credit crisis, having borrowed on rising land values in the

1970's to expand operations, resulting in high numbers of bankruptcies and

foreclosures among farms of all sizes, bank closings, and agriculture-related

business failures. The economic stress took its toll on farm families, some-

times resulting in suicide and divorce, and tore at the fabric of rural commu-

nity life.

Historical large-farm bias

The 198 1 farm bill largely continued the design of the farm programs of the

1970's, despite opposition from a new Administration committed to reducing

government intervention in agriculture. Domestic grain surpluses soared due

to low acreage set-asides and export markets dampened by high exchange

rates. Farm subsidy costs were unprecedented. The new Administration,

committed to reducing government spending in agriculture, proposed major

cuts in farm price support levels in the 1985 farm bill. However, the farm debt

crisis made these proposals politically impossible and they were rejected by

the Congress. During this same time, "economic emergency" loans were made

to highly leveraged large farms; many of these loans would ultimately go

uncollected. It is these loans which constitute 78 percent of currently reported

23 percent delinquency in USDA Direct Lending programs. The final 1985

farm bill retained the basic farm policy mechanisms, but began to put down-

ward pressure on farm prices by freezing target prices, lowering loan rates and

subsidizing exports. In 1987, the Administration, under the leadership of

Secretary Clayton Yeutter, took its proposals for cutting agriculture spending

to the General Agreement on Tariffs and Trade (GATT) and eventually suc-

ceeded in winning reductions in agricultural subsidies worldwide. '-

Following record spending on farm subsidies, and the passage of the Gramm-

Rudman deficit reduction law, the 1990 farm bill set in motion a movement to

reduce government payments to farmers by instituting the "triple base," which

reduced the amount of acreage eligible for payments. This set the course for

the most recent policy change in the 1996 Federal Agriculture Improvement

and Reform Act (FAIR), which decoupled planting decisions from payments

and instead provided "transition" payments scheduled to cease in 2002.

" 1997 Agriculture Fact Book. USDA. p 10. Includes food eaten at home and away from home based on an average market

basket survey. Twenty-three cents represents the gross cash income received by farmers, before farm expen.ses and labor are

subtracted. See also Description of a Small Farm, page 24.

'- For a comprehensive history of Federal farm policy, see Chapter 3 of "Reforming Farm Policy: Toward a National

Agenda," by Willard C. Cochrane and C. Ford Runge. Iowa State University Press. 1992.

17 A TIME TO ACT



Introduction
M

Even though only about one-third of U.S. farmers have participated in Federal

farm programs, these programs have historically been structurally biased

toward benefiting the largest farms. Farm payments have been calculated on

the basis of volume of production, thus giving a greater share of payments to

large farms, enabling them to further capitalize and expand their operations.

Attempts to place caps on the amount of payments per farm have not resulted

in their intended effects.

The present system of "transition" payments perpetuates the large-farm bias

because the amount of payment is based on historical payment levels. A new

risk management tool, "revenue insurance," also perpetuates a large-farm bias

through its provisions of coverage for the few major program commodities

with no limit on the amount of coverage provided. Additionally, recent

changes in Federal tax policy provide disproportionate benefits to large farms

through tax incentives for capital purchases to expand operations. Large-scale

farms that depend on hired farmworkers for labor receive exemptions from

Federal labor law afforded workers in every other industry, allowing them the

advantage of low-wage labor costs.

The Structure of Agriculture Today

The most widely used description of the structure of agriculture is based on the

statistic of gross farm sales. USDA Economic Research Service labels three-

fourths of the Nation's farms that have annual gross sales under $50,000 as

"non-commercial" farms, meaning they do not generate enough sales to be

commercially viable on their own. Half of these farmers rely on off-farm

income. Many dismiss these farmers as "hobby farmers," implying that their

goals do not include making a profit. This categorization fails to recognize that

for some of these farmers, off-farm jobs are not a choice, but a necessity due

to the inability to obtain an adequate return from farming. And in some places,

such as Indian reservations, off-farm jobs are not available at all. Even for

farmers in the next highest sales class, from $50,000 gross sales to $250,000

gross sales, where 86 percent of these farmers count farming as their primary

occupation, the average return on equity is negative.^''

Another popular statistic used to describe the structure of agriculture is the

contribution of value of production per sales class. Fanns with gross sales

under $250,000 make up 94 percent of all farms. However, these farms receive

only 41 percent of all farm receipts. In other words, out of 2 million farnis,

only 122,810 of the super-large fanns receive the majority of farm receipts.

'' Structural and Financial Characterstics of U.S. Farms. 1994. USDA Economic Research Ser\'ice. p. 20.
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There is a danger in relying on gross sales statistics to provide the whole

picture of the structure and performance of agriculture today. While agricul-

ture has become more segmented and specialized, most analyses of gross sales

statistics have failed to distinguish between the differing, and often value-

adding levels of production. Of course farms with higher levels of gross sales

would appear to be more productive. Yet a closer examination shows many of

those high-end operations are dependent on primary-level production consti-

tuting cow/calf, lambing, farrowing, or grain production. A simple indicator of

the differences can be shown in cattle production. The average size cow/calf

operation in the United States is 49 head. A medium-sized feedlot operation

averages 10,000 head, yet depends upon the primary calf production as its

source for feeder cattle. Without more precise indicators to measure the

contribution of the primary level of production, an appreciation of the produc-

tive contributions of small farms is diminished.

When a gross sales statistic is used combining all agricultural sectors, it can

generate the conclusion that large and super-large farms produce most of the

food and fiber in this country, when, in fact, the most critical production

occurs at the primary level. Conclusions and policies which focus on the large

and super-large farms as an inevitable result of economic progress may be

ignoring the small farm as the most vital component of all food production.

Many people consider a few, large farms an inevitable result of economic

progress. For example, a Wall Street Journal writer recently expressed with a

fair amount of conviction that "In fact, local dairies aren't necessary anymore.

Megafarms are springing up in such places as New Mexico and Idaho that

produce milk far more cheaply than the postcard pretty Vermont dairy farm. In

addition, processors are experimenting with filters to remove the water from

milk, which makes shipping it cross-country cheaper."'"*

The "get big or get out" policy drives of the past fail to recognize the real cost

of this kind of "economic progress." This perspective does not consider the

loss of market competition when production is concentrated in a monopoly

market. It does not consider the cost of potential environmental consequences

of concentrating a large number of animals in limited areas. It does not con-

sider the risk to the security of our milk supply should disease or natural

disaster strike these few megafarms. It does not consider the cost of increased

use of fossil fuels to ship milk across the country. It does not consider the

increase in bacteria when water is extracted. Contrary to popular belief, large

'* Kilman. Scott. "Inside the Bvzantine World of Milk Prices." Wall Street Journal. November. 25, 1997.
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Smallfarms cannot exist in a

vacuum as relics of days gone by

preservedfor the tourists or

nostalgiafor how most

everyone's great grandparents

lived. Smallfarms are a vital

functioning part ofa working

landscape that includes

Jeffersonian entrepreneurs of

all kinds—locally owned grocery

stores, garages, machinery

dealerships and other businesses

operating on a similar scale as

thefarmers they both serve and

depend on.

— Clark Hinsdale, Vermont

farms do not produce agricultural products more efficiently than small farms,

especially when real costs are taken into account.

Furthermore, the assumption that large farms are more efficient because of

economies of scale was challenged by presenters at the Commission's public

meetings. Statistical analysis conducted by Professor Willis L. Peterson from

the University of Minnesota examined the factors that make up the Census of

Agricuhure statistical measure of economies of size. Peterson found that

factors other than size influence the unit costs in agriculture. After accounting

for the quality of land and farm management, subtracting the contribution of

the farmhouse to farm output, and considering the effect of opportunity costs

related to off-faiTn employment on farm output and production costs, Peterson

asserts "that small family and part-time farms are at least as efficient as larger

commercial operations. In fact, there is evidence of diseconomies of scale as

farm size increases."'^

The "diseconomies of scale" extend beyond the farmgate to affecting the

farming community. There is a substantial body of literature that suggests that

large-scale agricultural production does not bode well for conditions in

farming communities. University of California anthropologist Dean

MacCannell wrote, "As farm size and absentee ownership increase, social

conditions in the local community deteriorate. We have found depressed

median family incomes, high levels of poverty, low education levels, social

and economic inequality between ethnic groups, etc.... associated with land

and capital concentration in agriculture.... Communities that are surrounded

by farms that are larger than can be operated by a family unit have a bi-modal

income distribution, with a few wealthy elites, a majority of poor laborers, and

virtually no middle class. The absence of a middle class at the community

level has a serious negative effect on both the quality and quantity of social

and commercial service, public education, local governments, etc.^^

The public value of small farms

The Wall Street Journal writer did not consider the benefits that result from a

large number of farms under a system of widespread ownership rather than

concentration of our food supply in a few megafarms. Economic statistics

speak only to the "product output" of farms by measures of crop and livestock

sales and they likely underestimate the economic contributions of small farms

stated earlier. These numbers do not reflect the social and environmental goods

produced by a large number of small farms. Some of the public values gener-

ated by small farms include:

" Peterson, Willis L., "Are Large Farms More Efficient?" Staff Paper P97-2. University of Minnesota. Department of

Applied Economics. January 1997.

"' MacCannell, Dean. "Agribusiness and the Small Community." Background paper to Technology. Public Policy and the

Changing Structure of American Agriculture, Office of Technology Assessment, U.S. Congress, Washington, DC. 1983.
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Diversity: Small farms embody a diversity of ownership, of cropping

systems, of landscapes, of biological organization, culture and traditions.

A varied farm structure contributes to a diversity of cropping systems and,

therefore, to biological diversity. A large number of smaller farms contrib-

utes to a diverse and esthetically pleasing rural landscape and open space,

particularly appreciated by urban people as well as rural neighbors.

Connection to the land has always been central to the spiritual and cultural

values of our country's indigenous people. Additionally, widespread

ownership of land is an essential principle of our Nation's earliest public

policies. And land ownership and farming provided a foundation for

community and tradition for the new settlers and pioneers who often fled

from oppressive regimes to seek greater opportunity in America.

Environmental benefits: Approximately 60 percent of all farms are less

than 180 acres in size, indicating that the majority of farmland is managed

by a large number of small farm operators.'^ Responsible management of

the natural resources of soil, water, and wildlife encompassed by these

operations produces significant environmental benefits for society to

enjoy. Therefore, investment in the viability of these operations will yield

dividends in the stewardship of the Nation's natural resources.

Self-empowerment and community responsibility: Decentralized land

ownership produces more equitable economic opportunity for people in

rural communities, as well as greater social capital. Owner-operated farm

structures offer individual self-employment and business management

opportunities. This can provide a greater sense of personal responsibility

and feeling of control over one's life, characteristics that are not as readily

available to factory line workers. Land owners who rely on local busi-

nesses and services for their needs are more likely to have a stake in the

well-being of the community and the well-being of its citizens. In turn,

local land owners are more likely to be held accountable for any negative

actions that harm the community.

Places for families: Farms, particularly family farms, can be nurturing

places for children to grow up and acquire the values of responsibility and

hard work. The skills of farming are passed from one generation to another

under family ownership structures. When farm children do not return to

farming because of their desire for more financially secure careers, a

generation of farming knowledge, skills, and experience is lost.

" 1995 Farm Costs and Returns Survey. USDA Economic Research Service.
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Our elders say that money is

just moneyfor it is the land

and water that will house,

feed, and nourish the Hopi

people in the distantfuture.

It is the land that will remain

to remind the children about

traditions, beliefs, customs

and life ways. It is this land

that we will call home.

— Michael Elmer, Hopi Tribe

Personal connection to food: With less than 2 percent of the Nation's

population engaged in farming, most consumers have little connection to

agriculture and food production. As a consequence, they have little con-

nection with nature, except as a place for recreation, and lack an apprecia-

tion for farming as cultivation of the earth for the production of food that

sustains us. Through farmers markets. Community Supported Agriculture,

and direct marketing strategies of small farmers, people are beginning to

connect with the people growing their food. Consumers are developing

meaningful, direct relationships with farmers and a connection with food

as a product of a farmer's cooperation with nature.

Economic foundations: In some States and regions of the country,

dispersed farm operations are key to economic vitality. Historically,

decline in U.S. farm numbers were more than offset by increases in

productivity and output. However, this does not appear to be the case in

places like Wisconsin, a State whose farm economy has been characterized

by a large number of moderate-sized family-operated dairy farms. Since

1988, total volume of milk produced in the State has dropped and the real

value of gross sales has also decreased. The loss of dairy farms in this case

has meant a loss to the State's economic output.

Why are small farms at risk?

As with most major industries, ownership and control over agricultural assets

are increasingly concentrated in fewer and fewer hands. Concentration trans-

lates into the loss of open and competitive markets at the local level. Farmers

operate in a market made of many sellers and few buyers. Farmers have little

to no control over setting the price for their products. The basic tenets of a

"competitive" market are less and less evident in crop and livestock markets

today.

The recent passage of the 1996 FAIR Act is a watershed event in the history of

Federal farm policy. It signals the reduction and eventual elimination of

government intervention in commodity markets as a means to provide income

and price stability for the farming sector.

Finally and most importantly, technology and market changes have shifted

economic opportunities off of farms and into the agricultural input and post-

harvest sectors. As research was focused on developing technologies that use

ever greater levels of capital to enable fewer people to produce the Nation's

food, income and opportunities shifted from farms to the companies that

produce and sell inputs to farmers. As farmers focused on producing undiffer-

entiated raw commodities, food system profit and opportunities were shifted to

the companies that process, package, and market food. Consequently, from

1910 to 1990 the share of the agricultural economy received by farmers

dropped from 21 percent to 5 percent.'*^

Smith. Stewart, "Farming: It's Declining in the U.S.." Choices. First Quarter 1992.
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The combination of increased concentration among food processing compa-

nies, loss of competitive markets, and reduction of price stabilizing tools of

government will place farmers in increasingly vulnerable situations. Farmers

will find themselves with less and less control over their economic security.

A Time to Act

It is with full recognition of this increased economic vulnerability that the

National Commission on Small Farms conducted its work. The Civil Rights

Action Team report established the rationale for the Commission by recom-

mendation No. 36. In addition to racial discrimination, government policies

and practices have discriminated against small farm operators and poor

farmers. In some cases, such as commodity program policies, this discrimina-

tion was explicit. In other cases, the bias was less intentional and reflected

simple ignorance of the specific needs of small farms. This problem was

affirmed by the many hours and pages of testimony received by the Commis-

sion.

This report addresses both forms of bias. It recommends changes in policies,

programs, and administrative management practices that explicitly disadvan-

tage smaller farms. It also recommends changes that will give due recognition

to the benefit of small farms to society.

In 1980, Secretary Bergland proposed a "Time to Choose" the future direction

for our Nation's agriculture. The National Commission on Small Farms has

outlined in the contents of this report, an opportunity for Congress and the

USDA to act on these recommendations to improve the well-being of our

Nation's small farms and support the contributions they make to our American

society.

On more than one occasion, farmers who spoke at the public meetings referred

to the Commission as "our last hope." A choice was made nearly 20 years ago

to diminish the role and relevance of small farms in this country. It is with

conviction and hope that the National Commission on Small Farms is asking

Congress and the USDA to act on the needs ofAmerica's smallfarmers.
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IV. The USDA National Commission
on Small Farms

In February 1997, USDA released a report by the internal USDA Civil Rights

Action Team (CRAT). The CRAT report included 92 recommendations on

changes in management, program delivery, and employment practices to

address the long-term bias and discrimination against minority farmers and

minority employees at USDA. The CRAT also identified discrimination

against small farmers and recommended to Secretary Glickman that he "ap-

point a diverse commission to develop a national policy on small farms. "^'

In July 1997, Secretary Glickman appointed a 30-member Commission of

volunteers from across the country. The Commission consisted of people who
are farmers and ranchers, staff of nonprofit farm and farmworker advocacy

organizations. Extension professionals, current and former public officials, and

philanthropic foundation program staff.

The Commission began its work in Memphis, Tennessee, on July 28 by

receiving testimony from farmers and small farm advocates. Subsequent

public hearings and meetings were held in Sioux Falls, South Dakota, on

August 21 and 22; Washington, DC, on September 10 and 11; and Sacramento,

California, on September 15 and 16. Three smaller meetings were held in

Albany, New York; Albuquerque, New Mexico; and Portland, Oregon. Addi-

tional meetings were conducted by individual Commission members in

various locations, including Fresno, California; Lihue, the Island of Kauai,

Hawaii; and South Carolina. The meetings were attended by approximately

800 people. In total, the Commission heard oral testimony from 200 people

and received written testimony by mail and facsimile from 165 people.

The Commission divided into 5 topical committees; Conservation, Credit,

Research and Extension, Marketing, and Definition. Each committee devel-

oped recommendations relating to the specific functions of USDA before

integrating the recommendations under 8 policy goals. While the Commission

could not possibly respond to each individual issue raised in testimony, they

deliberated on many issues and identified those most critical to the well-being

of small farms.

The time constraint placed upon the Commission did not allow for the conduct

of any original research or analysis of the effects of USDA's current programs,

practices, and policies on the Nation's small farms. There was not time to

conduct in-depth reviews of USDA programs, rules, and regulations. Instead,

the Commission evaluated the problems and solutions suggested by the

testimony received and relied on their own experience, knowledge, and

creativity to craft this set of recommendations for consideration by Secretary

Glickman. The Commission feels a strong need for continued dialogue about

the status of small farms in this country and USDA's responsiveness to their

needs. Therefore, the Commission submits its first recommendation as

follows;

" Recommendation No. 36. Civil Rights at the United States Department of Agriculture. ARepon of the Civil Rights

Action Team. February 1997. p. 71.
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Recommendation Secretary Glickman should prepare a progress report and reconvene the

Commission within 9 months of receipt of this report to assess progress in

bringing about changes consistent with the recommendations, and to provide

input on emerging concerns within the Commission's domain. Upon immedi-
ate transmission of this report to Secretary GHckman, Commission members
should meet with key Subcabinet members. Agency Administrators, and
program staff to review the recommendations in dialogue with USDA offi-

cials. If at all possible, the Commission should remain activated through its

chartered ending date of 1999. A public and written progress report should be

presented at the National Conference on Small Farms scheduled for 1999.

The Commission also recognizes that State and local government policies,

programs, and regulations affect the viability of small farms throughout the

country. Issues such as property taxes and State assistance programs adminis-

tered by the State departments of agriculture, land-grant universities and other

publicly funded colleges and schools, all impact agriculture and the probabili-

ties of success for small farms in each State. The Commission encourages the

Nation's governors, legislatures, State departments of agriculture, and land-

grant universities and colleges to examine how their institutions might better

serve the needs of small, beginning, women, and minority farmers in their

States. This might be accomplished by an appointed commission of diverse

stakeholders, community-based organizations, farmers, and public officials,

modeled after the USDA National Commission on Small Farms.
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V. A Vision for Small Farms in the 21st Century

Small farms have been the foundation of our Nation, rooted in the ideals of

Thomas Jefferson and recognized as such in core agricultural policies. It is

with this recognition of our Nation's historical commitment to small farms that

we renew our dedication to the prominence of small farms in the renewal of

American communities in the 21st centur}'. Black, Hispanic, Native American,

Asian, women, and other minorities have contributed immensely to our

Nation's food production and their contributions should be recognized and

rewarded.

It is our resolve that small farms will be stronger and will thrive, using farming

systems that emphasize the management, skill, and ingenuity of the individual

farmer. We envision a competitive advantage for small farms realized through

a framework of supportive, yet responsible, government and private initiatives,

the application of appropriate research and extension, and the stimulation of

new marketing opportunities. As small farmers and farmworkers succeed in

this nurturing environment, not only will they continue their valuable contribu-

tion to the Nation's food supply, but they will also fuel local economies and

energize rural communities all across America. In the process of flourishing,

small farms will contribute to the strengthening of society, providing commu-
nities and the Nation with opportunities for self-employment and ownership of

land, and providing a cultural and traditional way of life as well as nurturing

places to raise families.

We emphasize public policies that recognize the value of small farms and

actively encourage their growth and continuation. These policies are essential

to the realization of this vision; so too are policies that recognize and reward

the contributions of farmworkers and their families. Toward this end, the

Commission has articulated goals and made specific recommendations to

guide the decision-making of the Secretary of Agriculture, the Executive

Branch, and Congress into the next century.
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VI. Guiding Principles for Federal Farm Policy

We recommend that farm policy decisions adhere to the following guiding

principles for affecting the structure of the U.S. agricultural system:

Safe and healthy food - Farm policy should encourage farming systems that

produce safe, healthy, and diverse food.

Relationships between farmers and consumers - Farm and food policy

should create greater opportunities to connect farmers with consumers directly

to enable farmers to respond to changes in consumer demand and stimulate

increased interest in agriculture among consumers.

Community - Farm policy should support an agriculture that sustains and

strengthens rural communities and celebrates cultural diversity and a tradi-

tional way of life.

Stewardship of natural resources - Farm policy should give incentives to

reward responsible stewardship and care of the land, water, and air.

Safe, responsible conditions for farmers and their workers - Farm policy

should enable farmers and their workers to work in safe and responsible

working environments.

Fair and open markets - Public policy should result in vigorous competition

in open markets that are fair to producers of all sizes and devoid of price

discrimination. It should strive to create a diversity of markets for a diversity

of unique products, producers, and consumers.

Provide opportunity for many - U.S. agricultural policy should open

opportunity for more American people to own and operate farms as a liveli-

hood. It should enable people who want to farm to gain access to land and

other productive assets whether by lease or purchase. A person's options and

abilities to participate in farm ownership or operation should not be compro-

mised or abrogated on account of their ethnicity, gender, or other non-merit

related, demographic characteristics.

Farm income - Farm policy should enhance opportunities for people to

generate farm incomes comparable to other economic sectors. That must

involve efforts to reverse the long-term trend toward a declining share of food

system income accruing to farmers and ranchers, in relation to the input and

post-harvest sectors.
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VII. Description of a Small Farm

In developing its recommendations, the Commission describes small farms as

farms with less than $250,000 gross receipts annually on which day-to-day

labor and management are provided by the farmer and/or the farm family that

owns the production or owns, or leases, the productive assets.

This description is not intended for use as an eligibility guideline. It is in-

tended only to generally describe the farms that we believe should be given

priority consideration by USDA, with special emphasis on those with the

greatest need to improve their net farm incomes.

We recognize that small farms vary by region and commodity. While $250,000

in gross receipts may not sound small, and in fact may be high for some

commodities, in other areas, it is barely sufficient to provide a net farm income

comparable to the income of the average non-farmer and farms up to that size

are among those whose survival is most endangered. For example, the average

farm with annual gross sales between $50,000 and $250,000 has a net cash

income of only $23,159. Over 80 percent of a farmer's gross sales are ab-

sorbed by farming expenses. (See Figure 2 and Box below. )-°

This description of small farms includes approximately 94 percent of all U.S.

farms. These farms own 75 percent of the total productive assets in agriculture,

mostly land, and receive 41 percent of all agricultural receipts. This descrip-

tion includes 41 percent of all farmers who consider farming their primary

occupation and an equal percentage of farmers work part-time on the farm and

rely on non-farm jobs as their primary source of income. Most of the farm

units usually referred to as "family farms.*"

Looking at farms with gross sales between $100,000 and $250,000, there

is great variety in gross sales based on the value of the commodities grown

and the mix of commodities, fixed and variable expenses, and ultimately,

in net farm income. For example, a typical wheat farm in 1993 received

gross cash income of $153,219 but after cash and fixed expenses, depre-

ciation and labor were paid for, the net farm income was $28,575. Cattle

producers in 1993 did not fare as well. A typical beef operation received

gross cash income of $150,092. But after cash and fixed expenses, depre-

ciation and labor were paid for, the net farm income for a typical beef

operation was $13,509.

Prepared by the Economic Research Service from the

1991-1994 Farm Costs and Returns Survey.

Prepared by the Economic Research Service from the 1991-1994 Farm Costs and Returns Survey.
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Description of a Small Farm

Figure 2

Cash Expenses and Income as a Percent of Gross Cash Income, By Size of Farm, 1995

Size of Farm by
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Source: 1995 Farm Costs and Returns Survey

Note: Dollar amounts are a national average.
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VIII. Policy Goals and Recommendations Policy Goal 1

Policy Goal 1

Recognize the Importance and Cultivate the
Strengths of Small Farms

As outlined in the Introduction, small farms possess unique potential to

"produce" not only foodstuffs, but a variety of economic, social, and environ-

mental goods. Small farms are in a better position to respond to specialty

products for a narrow consumer taste than larger, more standardized farming

operations. When small farms optimize their small landholdings with a variety

of crops farmed in rotation and integrated with livestock production, they

produce a source of biological diversity and ecological resilience not found in

larger, monocropping operations. When they directly market their production

to consumers through farmers markets, pick-your-own or Community Sup-

ported Agriculture-^' methods, they provide urban people with a social connec-

tion to farming, farmers, and rural people and a health, fresh food supply.

The challenge, therefore, is to develop a national policy initiative that builds

on the strengths and unique capabilities of small farms, that recognizes the

social and ecological benefits of small farms, and that capitalizes on the labor

and ingenuity of small farm operators to improve economic opportunity and

benefits to rural communities. In situations where farmers have pursued off-

farm employment for reasons of lack of farm profitability, the challenge is to

create new opportunities for these farmers to increase their farm earnings.

Innovative business strategies need to be designed to optimize the mix of

labor, capital, and natural resources appropriate to the size and scale of small

farms. Opportunities for farmers to use more knowledge and management-

intensive production systems, rather than capital-intensive methods, are

needed. Methods are needed that generate and sustainably utilize the natural

productivity found in biologically diverse farming systems and more inputs

can be derived from on-farm biological resources. For example, in some

instances, livestock manure or cover crops can replace purchased nitrogen

fertilizer.

At the same time, those policies that frustrate the potential of small farms

should be identified and removed. In particular, policies that favor large farms

disproportionately should be restructured to level the playing field among

farms of all sizes and scales.

Some USDA programs disproportionately benefit those fanns that are the least

in need of government assistance. While about one-third of all farms partici-

pate in the Federal commodity programs, they have historically been designed

to benefit larger farms. In 1995, the 11 percent of small farms which had gross

sales between $100,000 and $249,999 received 28 percent of commodity

program payments. Large farms (6 percent of all farms), with gross sales of

-' Community Supported Agricullure refers lo a farm operation where customers buy shares in the annual production of the

farm in exchange for a given amount of food on a weelvly basis.
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The opportunities that exist

for small-scale agriculture

have to do with relatively minor

crops, specialty crops, high-

value crops, in many cases,

organic fruit and vegetable

production, and those types of

commodities are not currently

served by traditional experiment

station structure or traditional

USDA programs.

- Mark Gaskell, California

Recommendation 1.1

Recommendation 1.2

more than $250,000, received 31 percent of commodity program payments.

Small farms averaged payments of $1 1,174 per farm, while large farms

received an average of $20,048 per farm. The larger the farm, the larger the

payment. Government payments account for only 2.4 percent of gross cash

farm income for the very large farms, but are more critical to the smallest

farms that rely on government payments for 41 percent of their gross cash

farm income. --

Federal farm policy should recognize that large-scale agricuhure is not and

should not be the only model for agricultural production, but that multiple and

diverse models are necessary for economic, ecological, and social stability in

our food and agricultural system. This approach requires a new way of think-

ing about the contributions of small farms. It requires recognition that small

farms produce social and environmental goods of value to society that warrant

public support.

Research and Extension
A great deal of agricultural research has focused on improving efficiency by

utilizing ever greater levels of capital to enable fewer people to produce the

Nation's food and fiber. Some of these technological applications demand

investments that require increased scale of operation to achieve reasonable

rates of return on investment. In other words, farms have grown in acreage to

spread capital costs across more units of production and more of the profit has

been captured by companies that sell inputs to farmers. The resulting gains in

productivity, as measured in units of land or labor, have been the great success

story of publicly funded agricultural research and technological innovation and

adoption. But, relatively little research has focused on improving farm effi-

ciency and income by developing new knowledge that enables farmers to use

their management to reduce capital expenditures, produce products of higher

value, and capture a larger share of the food dollar.

USDA's Research, Education and Economics (REE) Mission Area should

design and implement a small farm research initiative dedicated to optimizing

the skilled labor and ingenuity of small farmers and the biological assets of

their farms using less capital-intensive investments. The research design

should include biological, economic, and social research as an interdiscipli-

nary approach. The initiative should respond both to the threats to small farm

viability as well as to future opportunities not yet explored.

The Economic Research Service (ERS) should analyze the systems, strategies,

and technologies used by successful small farms, to learn how USDA can

better assist small farm operators in achieving success. Using existing farm

records systems, ERS should identify small farms that are performing well

22 Structural and Financial Characteristics of U.S. Farms, 1994/A1B-735. Economic Re.search Ser\'ice. USDA. p. 21.

"Government payments" includes all receipts from Stale and Federal governments, including deficiency payments, storage

payments, disaster payments, conservation cost-share payments. CRP payments, etc.
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The fact that we havefewer

andfewer extension agents

andfewer andfewer dollars

going into our genetic

preservation and into research

and education, it's just tragic.

The privatization of information

and technology is the greatest

hurdle faced by agriculture.

-John Happala, Oregon.

(have a low cost of production and are earning attractive family incomes) and

conduct in-depth analysis of those farms, including their production systems,

management strategies, technologies employed, and marketing approaches.

Market research should analyze consumer preference trends that provide

opportunities for small farms and identify the potential markets for exports

from small-scale producers. For example, sales of organic produce, including

exports, have grown 20 percent per year recently and are expected to rise with

implementation of the National Organic Standards, but USDA's research

portfolio includes only one-tenth of 1 percent of research relevant to organic

farming.--'' The results should be used to identify research and other programs

that could contribute to small farm success. This analysis should be conducted

in partnership with land-grant universities, nonprofit organizations, and

farmers themselves. The results of this research should be published in suitable

format for reference and use by all farmers who may choose to implement the

findings.

At the same time, ERS should assess the impact of national economic and

policy forces influencing the prospects for small-scale agriculture. In particu-

lar. ERS should examine the threats and opportunities for small farms in the

context of the 1996 FAIR Act and the North American Free Trade Agreement.

This study should determine how these policies affect risk to small farms on a

regional and commodity basis.

Recommendation 1.3 After identifying the principles of successful models, the Agricultural Re-

search Service (ARS) and the Cooperative State Research, Education, and

Extension Service (CSREES) should design research according to the prin-

ciples in order to meet the specific needs of small farmers that maximize the

potential productivity of their mix of assets. The research agenda should

include the development of technologies appropriate for small-scale farms.

Recommendation 1.4 The ARS should commit to research strategies that will strengthen small

farms. By the year 2002, at least two-thirds of the ARS research portfolio

should consist of projects that have been determined to contribute to the

income-earning capacity of small farms and their competitiveness in an

increasingly industrialized agricultural economy. Adjustments in research

directions should be made as needed to ensure that the overall impact of each

major initiative is neutral or positive with respect to small farm opportunities.

This initiative can be formulated by taking the following steps:

a) Utilize results from the ERS study (1.2 above) to identify technological

models that work for small farms and afford future market opportunities

for small farms.

b) Seek input on priority small farm research needs from small fanners,

nonprofit organizations that work with small farmers, and land-grant

scientists whose work is focused on strengthening small farms.

^ Written testimony of Mark Lipson, Organic Farming Research Foundation. Santa Cruz. CA. September 22. 1997.
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Recommendation 1.5

Recommendation 1.6

Recommendation 1.7

c) Conduct technology assessments to identify program areas and research

directions most helpful to small farmers, including beginning farmers.

d) Increase research to strengthen the competitiveness of small farm livestock

production, address the plant breeding needs of small farmers using low-

capital sustainable production systems, and develop integrated farming

systems for small farms.

USDA competitive grants programs for agricultural research and extension

should prioritize research that contributes to the income-earning capacity and

competitiveness of small farms in an increasingly industrialized agricuhural

economy. Assessments of the impact of alternative research directions should

be conducted to determine their impact on small farm viability. The assess-

ments, together with input from small farm operators, nonprofit organizations

and land-grant scientists who work with small farm operators, should be used

to develop Requests for Proposals that emphasize small farm needs. Qualified

small farm operators, and nonprofit organizations and land-grant scientists

who work with small farm operators, should be included on proposal review

panels. Program guidelines should be reviewed and barriers removed to

participation by nonprofit institutions. A goal should be set to devote two-

thirds of CSREES production and marketing research by the year 2002 to

projects that contribute to the income-earning capacity and competitiveness of

small farms. Progress toward that goal should be measured annually.

The Research portion of the Fund for Rural America should be refined to more

effectively support small farm opportunities by:

a) Making clear, through the Requests for Proposals, as well as instructions

to review panels, that increasing opportunities for small and beginning

farmers are a priority of the rural development objectives of the Fund;

b) Directing review panels to give equal importance to scientific merit and

project relevance when evaluating proposals;

c) Directing review panels to give highest scores to projects that address all

three of the core Fund objectives— community, environment, and farm

competitiveness— in determining the relevance of project proposals to

solve real-world problems;

d) Directing reviewers to give priority to projects that, where appropriate,

involve participation of small farm operators and partnerships with non-

profit organizations that work with small farm operators; and

e) Inviting small farm operators, representatives of nonprofit organizations

that work with small farms, and land-grant scientists whose work ad-

dresses small farm concerns to serve on the review panels that make the

final recommendation (not just as outside reviewers).

Rural Development's Appropriate Technology Transfer for Rural Areas

program (ATTRA) and other small farm programs should develop a clearing-

house of available equipment and systems and a means to identify unmet
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I would strongly urge the

remarriage of agriculture

as an engine of change in

rural development. It would

culminate in a much more

comprehensive approach to

rural development.

-Michael Sligh, North Carolina

needs. ATTRA should be formally consulted on a regular basis to provide

analysis of what the small farm research needs are to REE agencies. With this

information, USDA should collaborate with land-grant colleges, private

companies, and small farmers to design machinery, equipment, and systems

appropriate for small-scale agriculture.

Agriculture-based rural development
Up until the 1950"s, the economy of rural America was based primarily on

agriculture. Today, agriculture is the dominant industry in only one-fourth of

rural counties. Nonetheless, there are 556 counties, mostly in the Great Plains

States, that derive 20 percent or more of their earned income from farming and

are therefore classified by ERS as "farming dependent." From 1980 to 1990,

80 percent of farming-dependent counties lost population and farm jobs

declined by 1 1 1 ,000. Young people left these communities in search of greater

economic opportunity in careers other than fanning. The 18- to 34-year-old

population in farming-dependent counties declined 17 percent on average from

1980 to 1990.-^

Farming-dependent counties, particularly those in the Great Plains, are gener-

ally suppliers of raw commodities that are typically shipped out of their

communities for processing and value-adding activities elsewhere. Only about

10 cents of the consumer dollar spent on cereal and bakery products are

returned to the producers in the grain-growing States of the Great Plains.

These communities do not share in the full economic gains from the food

industry.

There is a growing recognition among small farmers that if they are to boost

their economic returns from farming, they need to find ways to earn a greater

share of the consumer dollar by adding value to their own products. These

strategies can include farmer-owned cooperatives and other business ventures

for the purpose of value-added processing, production, and marketing of crops

and livestock.

Because farming is a narrow-margin and high-risk business, rural economic

development agencies and professionals have either dismissed or ignored

agriculture as an industrial base with potential for growth in rural communi-

ties. For example, when contacting some of the State USDA Rural Develop-

ment offices about upcoming meetings of the Commission in their region,

more than once the staff responded by saying, "We no longer do farm pro-

grams." While they were referring to the farm credit programs that were

moved to FSA, this response was an indication that the rural development

programs are not perceived as relevant to farmers. Where agriculture is an

important industry, job development could be enhanced through value-added

processing, production, and marketing activities.

^ Understanding Rural America. Researcii report. 25 pp. Februarj' 1995. Slock # ERS-AIB-710.
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USDA should dedicate a significant portion of its Rural Business - Coopera-

tive Development loan, grant, and cooperative programs and Extension

programming to agricultural-based rural development activities. These activi-

ties should be specifically tailored to the generation of greater economic

opportunities from the products and potential of small farms in their rural

communities.

Recommendation 1.8

Recommendation 1.9

USDA Rural Development State Directors should include small farm operators

and community-based and nonprofit organizations in their strategic planning

processes, particularly with respect to the use of their rural business develop-

ment programming for purposes of agricultural development. The strategic

plan should be reviewed annually, with feedback and input from a variety of

customers. Special outreach should be done to involve small farm operators,

minorities, women, and non-English-speaking cultures. The strategic plans for

the rural business development grant and loan programs should include

development of agriculture-based businesses, as well as projects that

strengthen a local food and agriculture economy through community farmers

markets, public markets, and locally owned, value-added food processing

businesses and microenterprises.

Where Rural Development (RD) State Directors have discretion to add addi-

tional priorities to the funding criteria forjudging the Rural Business Enter-

prise Grant (RBEG) and Business & Industry (B&I) loan applications,--'' State

Directors should develop a process for receiving input from stakeholders,

including small farmers interested in pursuing value-added agricultural

development. This process might include one or more of the following

options:

a)

b)

Establish State Small Farm-Business Councils to first assess current small

farm needs and then develop methods of addressing those needs through

the State Rural Development strategic plans. Membership in these Coun-

cils should include but not be limited to Farm Service Agency State

Executive Directors; Resource Conservation and Development Councils;

State economic development agencies; Cooperative Extension Small Farm

directors, administrators, and agents; State departments of agriculture;

Small Business Development Centers; district offices of the Small Busi-

ness Administration; small farmers, American Indian and Alaska Native

tribes, community-based and nonprofit organizations, and other farming

interests.

Set up a process similar to that described above, but utilize the infrastruc-

ture of the State Food and Agriculture Council (FAC).

Solicit ideas for determining the kinds of agricultural development that

should be funded with the RBEG and B&I funding within any given State.

A "request for comment" period could be publicized in all rural newspa-

pers within a State, asking for input in setting the priority criteria for these

programs. Public meetings could also be held to gather input. The RD

" RD Instruction 1942-G. 1942.305 (b) (3) and RD Instruction 4279-B. 4279.1.'i6 (b) (5). respectively.
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Recommendation 1.10

State Director would set the criteria based on input received and announce

the criteria, available funds, and information for obtaining applications in

State and local rural newspapers.

Exclusively target Rural Business development funds including Rural Business

Enterprise Grants, Business & Industry Loans, and the Intermediary Relending

Program, to assisting the development of farmer-owned cooperatives for small

farm operators and small business concerns as defined by the Small Business

Act.-^ At least 50 percent of all RBEG grant funds should be targeted to give

priority to projects that primarily benefit small farm operators, including

farmer-owned, value-added businesses, cooperatives, and farmland transition

programs. A small farmer-owned value-added business and cooperative should

be defined as one in which over two-thirds of the throughput comes from small

farms.

Recommendation 1.11 Extension should emphasize market development education and technical

assistance to small farmers in addition to production assistance. These educa-

tional efforts should be directed at exploring new marketing avenues for small

farms, like direct farm-to-consumer markets, local value-added processing,

and farmer-owned cooperatives. Market development efforts like those under-

taken in the Sustainable Agriculture Research and Education (SARE) program

should be used as a model and expanded to other Extension programming.

Extension efforts could assist small farmers by developing entrepreneurial

training and development in natural resource-based industries. This kind of

effort should focus on learning from established farmers and small business

entrepreneurs with Extension participating as co-learners with potential

entrepreneurs. Extension agents could be most helpful by serving as a facilita-

tor of information and resource providers. This training should include the

development of community-based entrepreneurial networks to provide con-

tinuous training, mentoring, and support for new business startups within a

community. (See also Policy Goal 3, recommendation 3.27).

Farm credit

Agricultural operations require high levels of committed capital to achieve

success. The capital-intensive nature of agricultural production makes access

to financial capital, usually in the form of credit, a critical requirement. Small

farms are no different from larger farms in this regard, but testimony and

USDA reports received by this Commission indicate a general under-capitali-

zation of small farms, and increased difficulty in accessing sources of credit.

The reduction of price and income support resulting from the 1996 FAIR Act

can directly reduce income levels for farmers reliant on government payments

and interject increasing instability in agricultural markets. Increased price

-^ Sec. 3(a) ( 1 ) For the purposes of this Act. a small-business concern, including but not limited to enterprises that are

engaged in the business of production of food and fiber, ranching and raising of livestock, aquaculture. and all other fanning

and agricultural related industries, shall be deemed to be one which is independently owned and operated and which is not

dominant in its field of operation: Provided, that notwithstanding any other provision of law. an agricultural enterprise shall

be deemed to be a small business concern if it (including its affiliates) has annual receipts not in excess of $500,000.
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volatility decreases the attractiveness of farm lending among commercial

lenders. Lenders lose some assurances that their clients will have a reliable

source of income to meet loan repayment levels. When commodity prices

drop, as is the case currently in the dairy industry, lower on-farm prices

combined with the reduction in transition payments from the Federal farm

programs, might sharply increase the risk in agricultural lending and increase

reluctance in the financial sector to extend agricultural credit.

Direct lending programs of the Federal Government have been increasingly

curtailed by Congressional budget actions, diminishing the ability of the

USDA to carry out its mission of assistance to America's small farmers. The

shift from direct lending to guaranteed lending has been more beneficial to

lenders than to farmers. The commercial banks realize virtually the same

paperwork and out-of-pocket costs to create a $10,000 FSA guaranteed loan

as to create a $250,000 loan under the same program, while income is 25

times higher for the larger loan in this example. The result is that small-sized

loans and loans which banks are not comfortable with, are increasingly rare.

The USDA farm credit program was created to provide a "lender of last

resort" to America's small farmers; however, the move away from the direct

lending portion of the program has increasingly thwarted this original pur-

pose. Line-of-credit loans authorized in Section 614 of the 1996 FAIR Act

were created in recognition of the long-term nature of agriculture, but are not

yet implemented. The "Preferred Lender" and "Short Form Application" for

guaranteed loans under $50,000 as required in the 1992 Agriculture Credit Act

Amendments are not yet implemented either.

Recommitment to USDA's mission as the "lender of last resort" is needed by

focusing greater attention to serving the credit needs of small, minority, and

beginning farmers. It should reverse the trend of shifting to guaranteed loans

and accelerate action on pending credit regulations to the benefit of small

farmers.

Recommendation 1.12

Recommendation 1.13

Recommendation 1.14

The FSA Administrator should continue a national direct lending and guaran-

teed lending policy that focuses these programs on small farmers, especially

minority and beginning farmers. The policy should include a requirement that

repayment periods of the direct acquisition loans reflect the expected useful

life of on-farm improvements, equipment, or chattel purchased with loan

proceeds.

Regulatory policy should be changed to limit the FSA County Committee to

determining basic eligibility of the borrower as afarmer, and not to review

credit histories, farm loan applications, or other involvement in the credit

process.

The FSA Administrator should take immediate action to implement the Line-

of-credit loans authorized in Section 614 of the 1996 FAIR Act. Line-of-credit

loans should be used for all routine and recurring operating loans using either
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Recommendation 1.15

Recommendation 1.16

Recommendation 1.17

/

Recommendation 1.18

direct or guaranteed authorities and be targeted to small, beginning, or tradi-

tionally underserved farmers. This will extend production credit for a 5-year

term without the need for re-application, enable production through good and

bad years without interruption, and dramatically reduce staff work required to

re-issue production loans yearly.

The FSA Administrator should give highest priority to the promulgation of

regulations to fully implement the "Preferred Lender" and "Short Form

Application" for guaranteed loans under $50,000 as required in the 1992

Agriculture Credit Act amendments.

Debt collection and offsets

Statutory provisions defining borrowers' rights and methods of collection of

FSA and other USDA debts have been provided in the 1987 Agricultural

Credit Act, the 1992 Farm Credit Improvement Act amendments, the 1996

FAIR Act, and the 1996 Debt Collection Improvement Act. The debt collec-

tion and offsetting regulations have created unsolvable conditions for small

farmers and left some with no options but bankruptcy.

For example, a livestock producer in North Dakota who suffered severe losses

in the 1997 blizzards and excessive feed costs will still owe some unpaid

balance on the principal of his operating loan due in the spring of 1998. Offset

policy requires that the expected Livestock Indemnity Program payments,

implemented by Congress to ease this producer's financial crisis, as well as

any FAIR Act transition payments, be held by the FSA against the unpaid

portion of his debt. This producer, being delinquent and offset, cannot seek

operating capital from any other source as he has no assignable source of

income, and the 1996 farm bill prevents USDA from providing any continuing

credit, loan servicing, or new loans. If this borrower was a client of a commer-

cial bank he could negotiate a longer repayment term and remain in business,

eventually repaying his entire note with interest. But, because he is a client of

the Federal Government under current Federal collection policies, the result of

the bad winter must be bankruptcy and farm dissolution. Legislative and

administrative actions are necessary to correct the credit laws that are in

conflict and that act together to the disadvantage of small farmers.

USDA should propose legislation to repeal the provisions that prohibit farmers

who have previously had "debt forgiveness" from receiving any USDA loans

or credit assistance.

USDA should propose legislation to re-instate the loan servicing methodolo-

gies and timelines provided in the 1992 Farm Credit Improvement Act

amendments.

The Secretary should request the necessary waiver from the Treasury Depart-

ment to eliminate the offsets in the following conditions:

a) debt collection, until all loan servicing options have been exhausted

(otherwise, offset eliminates loan servicing options);
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Recommendation 1.19

r '^

Recommendation 1.20

Recommendation 1.21

r^

Recommendation 1.22

b) all loan proceeds, including Commodity Credit Corporation loans and

emergency loans;

c) all emergency program proceeds, including the Livestock Indemnity

program;

d) where a previously approved assignment of proceeds is in place, existing

assignments should be honored prior to offset in order to maintain the

integrity of the FSA programs and their acceptance in the community.

The U.S. Attorney should observe the moratorium on foreclosures pending

case reviews issued by Secretary Glickman. This action is necessary because,

despite assurances to individuals and groups, in many States the U.S.

Attorney's Office is continuing to process and enforce foreclosures and

indicate that the Secretary of Agriculture's moratorium has "no force or effect"

on the U.S. Attorney.

The Farm Service Agency should develop new lending procedures which

substantially reduce the application process and form requirements for direct

and guaranteed loans so that all loans can normally be approved or disap-

proved within 30 days of application; publish a formal check-list of applica-

tion requirements so that applicants are fully aware of what is needed for a

complete application; expeditiously allocate appropriated direct loan funds to

the appropriate State FSA Offices with an absolute minimum held at national

headquarters in Washington, DC; and, for loans under $50,000, develop a

separate short loan application form and a less intensive review process.

The FSA Administrator should issue a national policy directive to reinforce or

establish that an FSA appraisal shall remain in force for 1 full year; that all

FSA appraised values for land, equipment, and chattel shall always be based

on current agricultural use, not other potential development; that farmers shall

be provided with copies of appraisals and supporting documents within 5

working days of completion of the appraisal; that appraisal reports shall be

appealable decisions; and the proper method of contesting an appraisal shall be

the existing formal USDA appeal process.

The Secretary should take immediate action to mitigate the pending credit

crisis in the shared appreciation cases by asking Congress to extend the 10-

year shared appreciation period for small farmers until the land is sold. In

addition, the FSA Administrator should issue a national policy that specifies

that for purposes of determining the value of shared appreciation, on-farm

improvements made during the life of appreciation plus any overall increase in

the value as a result of the improvement, shall be subtracted from the ap-

praised value, and that non-program loan fund authorities shall be used to

extend appropriate payment terms for small farm operators with shared

appreciation debts.
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Indifference and discrimination

There has been an indifference to the needs exphcitly unique to small farms,

including minority and women-owned farms, for the last several decades.

While there are USDA programs that assist small farms, they are generally

underfunded and at levels that pale in comparison to the needs of the clientele

and are not at all commensurate with the number of small farms. An explicit

policy focus on small farms is needed to ensure that USDA's research, exten-

sion, marketing, credit, rural development, and conservation programs will

undergird the performance of these farms.

Recommendation 1 .23

Most disturbing are the indifference and blatant discrimination experienced by

minority farmers in their interactions with USDA programs and staff. The

Civil Rights Action Team, through its set of hearings and its report, boldly

identified specific concerns of African-American and other minority farmers

regarding relations with USDA's agencies with respect to credit, extension,

applied research, and outreach. The history of discrimination by the U.S.

Department of Agriculture in services extended to traditionally underserved^^

farmers, ranchers, and small farmers, and to small forestry owners and opera-

tors, is well documented. Discrimination has been a contributing factor in the

dramatic decline of Black farmers over the last several decades. (See Figure 3).

It was the complaints of discrimination against Black farmers in December of

1996 that gave rise to the creation of the National Commission on Small

Farms. The Commission heard testimony in Tennessee. California, and Hawaii

regarding the need for USDA. the land-grant university system, and nonprofit

organizations to specifically target underserved minority farmers. The National

Commission on Small Farms makes the following recommendations relative to

civil rights and equal opportunity at USDA:

The Commission supports the full implementation of all 92 recommendations

of the CRAT report and urges the Secretary of Agriculture to move expedi-

tiously to take all actions necessary to implement these recommendations.

USDA should give full support to legislation sponsored in Congress by

members of the Congressional Black Caucus to make statutory changes to

facilitate implementation of the recommendations. The Secretary should make

sufficient funding available in budgetary requests and pursue these through the

Congressional appropriations process. The Secretary should take discretionary

actions to fully implement the CRAT recommendations and institutionalize the

process of civil rights implementation, compliance, and enforcement within

the USDA. In various sections of our report, the Commission supports, empha-

sizes, and builds upon various recommendations of the CRAT report. These

include: CRAT recommendations 9, 38, 39, 40, 60, 61, 62, 63, and 64.

Recommendation 1.24 The Commission strongly endorses CRAT recommendation No. 28 to develop

a national registry of minority farmers and landholdings. The registry will be

an important source of information to conduct outreach and support services to

-' "Traditionally underserved" generally refers to ethnic minority farmers, including African-American. American Indian,

Hispanic or Asian-Pacific Islanders, as well as women fanners.
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Figure 3

Share of Farms Operated by Blacks,

Selected Census Years, 1910-92
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Recommendation 1.25

.r-\

Recommendation 1.26

traditionally underserved farmers nationwide. This action will support the

Commission's principles of wider opportunities for and pluralism in the

ownership of land in our Nation. The registry should be used as a baseline to

record the current ownership of farmland by the traditionally underserved and

be used to measure the progress toward expansion of minority land ownership

in the future.

There has been a history of under-allocation of resources to institutions that

have served minority farmers. These institutions have developed extensive

experience, professional expertise, and grassroots programs to serve this

clientele. The Commission recommends that a significant share of any new

resources directed at serving these traditionally underserved farmers be

allocated to and provided in partnership through the 1890 Land-grant Colleges

and Universities, the 1994 Tribal Colleges, and those 1862 Land-grant Univer-

sities with demonstrated programs of support for traditionally underserved

farmers, and community-based organizations that have a history, demonstrated

experience, and expertise in serving minority farmers.

The failure to elect minority farmers to positions on the Farm Service Agency

(FSA) County Committees is disgraceful. Only 192 of 1,849 voting members

of FSA County Committees are minority farmers. Therefore, the Commission

recommends that in counties or multi-county areas where more than 1
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percent of the farm owners and operators registered with the FSA office are

minority farmers, one or more members of the FSA committee be a tradition-

ally underserved person, selected by one or a combination of the following

methods:

a) direct election for this specific seat by minority farmers;

b) cumulative voting to allow minorities to fill seats on the FSA committee in

proportion to their involvement in the farm population; or

c) the county committee be expanded by at least one seat and appointed by

the FSA State Executive Director, based on nominations by traditionally

underserved farmers in the area or by organizations that represent these

farmers.

Recommendation 1.27

Recommendation 1.28

The National Commission on Small Farms urges the Secretary of Agriculture

to settle all outstanding claims of discrimination by farmers and employees

against the USDA. The Secretary of Agriculture should seek to resolve all

court cases as expeditiously as possible.

USDA should recognize the distinct differences and needs of small farmers in

the U.S. territories and possessions, the Commonwealth of Puerto Rico, the

U.S. Virgin Islands, and the Commonwealth of the Mariana Islands. Because

of the difference in climate, soils, topography, cultures, and farming traditions,

USDA programs applied on the mainland are not always appropriate to serving

the needs of farmers in U.S. territories and possessions. The Secretary should

assemble a team of field staff from these areas, along with USDA administra-

tors of research, extension, conservation, forestry, and marketing programs, to

assess the program barriers to small farm operators from U.S. territories and

possessions and make necessary changes to meet their needs.

Tobacco settlement
Farm families and their communities in the tobacco-producing States are

experiencing a dramatically uncertain future. For over five decades, small

farmers, African-American farmers, and new and beginning farmers in these

States were cushioned from many of the economic pitfalls facing other farm-

ers, by a tobacco price support and production control program operated

through a partnership with the Federal Government and tobacco farmer

organizations. The tobacco program, not simply the crop itself, has enabled

small farmers to experience a comfort unlike any other farm group—assur-

ance and certainty based on a system that worked. As they participate in other

agricultural markets, count the dwindling profits from other products, and

watch neighboring dairy, livestock, and grain farmers failing, tobacco farmers

are perplexed by well-intentioned, though profoundly faulty, offerings for their

options. It's not the tobacco crop for which there is no alternative, but the

tobacco program itself.

It is no accident that the tobacco States and communities, including North

Carolina, Kentucky, Tennessee, South Carolina, West Virginia, Virginia, and
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Maryland, also represent among the highest concentrations of small and

African-American farms. Tobacco income is particularly important to limited-

resource farmers, African-American farmers, and the Appalachian mountain

regions of the upper South. According to the 1992 Census of Agriculture,

tobacco accounts for half or more of total farm sales on nearly one-third of

African-American-operated farms in the east coast States from North Carolina

to Maine. In these same areas, again particularly in the mountain regions, off-

farm income is extremely limited, poverty rates are high, and tobacco farm

income constitutes a greater proportion not only of agricultural income, but of

overall economic income. In the Appalachian counties of Kentucky, the

tobacco-income-dependent counties include those fanners most at risk in the

Nation. In eastern Kentucky's Owsley County, for example, the poverty rate in

1990 was 50 percent. Because of the limited availability of off-farm jobs,

agriculture is the area's dominant income and the dominant agriculture is

tobacco. Welfare reform has only further increased tobacco's importance to the

communities.

In the 18th Annual Family Farm Report to Congress, 1993, the USDA reported

that although the Com Belt had the largest number of farms in 1993, the

Appalachian Region (Kentucky, North Carolina, Tennessee, Virginia, and West

Virginia) was second with 299,000. "Farms, however, were considerably

smaller in the Appalachian Region than in the Com Belt in terms of average

acres, average gross cash income, and average gross sales," the report stated,

adding that 85 percent of America's tobacco farms are in this region. The

USDA reported 91,787 tobacco farms, with 147 acres (mean acres operated),

producing $32,000 (mean gross cash income); and as shown in the following

table, the tobacco States correspond to those States with large numbers of

small farms.

Share of small farms within tobacco states^

State Percentage of Small Farms in the State

Indiana 55

Kentucky'' 73

North Carolina^ 63

Maryland 6

1

Missouri 67

Ohio 61

South Carolina 76

Tennessee'' 82

Virginia'' 74

West Virginia'' 88

Source: 1992 Census of Agriculture

^ This listing does not include States such as Connecticut and Pennsylvania where tobacco

accounts for only a very small proportion of overall agricultural production.

'' Indicates Appalachian Region State where 85 percent of tobacco is produced.
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Although tobacco production has been a source of controversy for years, the

tobacco program more recently became the focus of more concerted and

serious examination with the landmark "global settlement" between the States'

attorneys general and the tobacco companies in June of 1997. This $368

billion settlement, if approved by Congress, will drastically change Federal

regulatory and health policy regarding tobacco sales, distribution, and, by all

predictions, tobacco production. The tobacco farmers and the tobacco price

support program were not addressed in the proposed tobacco settlement.

Since June 1997. several major Congressional proposals have been introduced

affecting both the tobacco product sales, tobacco production and the tobacco

program. Since the Commission's single meeting in tobacco country, held in

Memphis shortly after the settlement was announced, Congressional hearings

have begun on the tobacco settlement and bills have been introduced to end the

tobacco program. If Congress proceeds to cut this safety net out from under

them, all tobacco farmers, their communities and urban centers who rely on

the tobacco economy will be at great risk, the extent of which is currently only

speculative. Agricultural economists in Kentucky estimate that as many as 50

percent of the tobacco farms will be eliminated if the tobacco program is

^
terminated, primarily the small farms.

Recommendation 1 .29 The Commission recommends that USDA, the Office of the President, and

Congress carefully examine the success of the tobacco program and clearly

V evaluate the economic, social, and environmental impact of program changes.

USDA should proceed immediately to develop a comprehensive assessment of

the social, economic, and environmental impact of the Federal price support's

50-year program in the tobacco-producing States, particularly with respect to

the farmers and the communities, towns, and cities directly affected by a

tobacco economy, reporting to the President and Congress within 60 days of

receipt of the Commission's report. The assessment should examine both long-

term and short-term options and impacts of these options, particularly on small

and limited-resource farms and African-American farmers. The study should

assess the complex range of social and economic factors associated with the

tobacco price support and develop recommendations for systems and pro-

cesses to stimulate and sustain local economies in the event that the tobacco

program is phased out. USDA should conduct this review jointly with other

partners and agencies concerned with the full range of a healthy community,

including other Federal agencies, such as the Appalachian Regional Commis-

sion; Department of Commerce; Environmental Protection Agency; Depart-

ments of Health and Human Services, Housing and Urban Development, and

Labor; Tennessee Valley Authority; State and local governments, including

associations such as the Southern Governors Association, the National Asso-

ciation of Counties, National League of Cities, which provide liaison with

State and local governments; private sector representatives including farm

service and supply businesses, banks and other lending institutions, manufac-

turers and small businesses, and organizations which work with local private

sector groups; regional and locally based community development corpora-
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tions; farm organizations and cooperatives; and nonprofit organizations

working with farmers, rural development, public health, and community

economic development.

As part of this initiative, USDA should request and assist the Office of the

President, jointly with States' Governors and Congressional delegations, in

convening town meetings and community gatherings throughout the tobacco-

producing States to solicit input and recommendations for sustaining healthy

tobacco communities, particularly where small and limited- resource farmers,

African-American farmers, and new and beginning farmers operate, with

recommendations for the systems and programs for ensuring farmer-based,

locally driven community development consistent with good stewardship of

i the region's natural resources.

Recommendation 1 .30 The Commission further recommends that USDA. Congress, and the Office of

^ ^ the President target the Commission's suggestions and recommendations

F' '% which concern access to credit, market development and opportunities, and

new farmer initiatives to the tobacco-producing States and communities for

priority testing and implementation in 1998. The targeting should be based on

the lessons learned from the assessment described above and the process for its

development.

Loan performance reporting

Economic Research Service data on USDA loan performance received by the

Commission indicates very high levels of delinquencies, with a 23-percent past

due rate on principal and interest in direct loans. Highest delinquencies were

reported for emergency loan programs, and loss figures for the program are

reported at over $1 billion for the past 2 years, a figure projected to remain

virtually constant. In contrast, guaranteed loan delinquencies and loss figures

are reported at significantly lower levels of 2 percent delinquent and annual

loss of $46 million in 1996. With the Commission's increased emphasis on

direct lending for small farm operators, it is important to try to determine a

reasonable process to improve collections.

In reviewing the data to develop specific recommendations, as well as confer-

ring with representatives of the commercial banking industry, the Commission

found that, for numerous critical reasons, the data from commercial lenders

and the guaranteed program banks is not comparable with the FSA direct

lending data. Federal commercial banking regulations place strict limits on the

amount of non-performing or risk-rated loans a bank may have on the books at

any one time. These same regulations place specific time limits on the bank's

ability to collect unpaid loan balances. It is in the best interest of bank manag-

ers to minimize their non-performing portfolio in reports to management and

stockholders.

For these simplified reasons, commercial banks take aggressive action to

resolve delinquencies, including restructuring loans, re-appraising collateral
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when necessary, entering into long-term repayment agreements and, finally,

turning over non-performing loans for collection and taking them off their

books. The end result is that banks do not report non-performing loans more

than a couple years old; these are written off, sold for collection, or otherwise

disposed of to keep the bank's balance sheet in compliance with prudent

banking practices and Federal regulation. This is a routine, if undesirable

operation which is figured into risk equations for determining interest rates

and profit, but because it is a constant, ongoing process, no single year results

in delinquency of loss figures above acceptable minimums.

The former Farmers Home Administration credit programs, currently included

in FSA, never implemented "prudent banking practices'" or other procedures to

eliminate bad debts or reflect transfer to collection processes. Additionally, at

various times Congress has acted to prevent or modify collection actions. The

result is FSA records that include as "delinquent balances" forgiven balances

from loans that were written down, debt settled, or foreclosed many years ago.

Also included is continuously accruing interest on these amounts, leaving an

artificial unpaid balance. Finally, the reports received by the Commission from

ERS state that emergency loan programs "account for two-thirds of total

deficiencies" and "losses continued to be concentrated in the Economic

Emergency and EM (emergency disaster loans) programs." The Economic

Emergency Loan program is no longer an active program. It is nearly impos-

sible to determine how to improve FSA collection efforts because direct loan

records are not in any way comparable with guaranteed loan records or

commercial bank records, and a huge proportion of reported delinquencies are

so old and tainted as to be totally uncollectable. This problem will continue to

create confusion and Congressional opposition to increased appropriations for

direct lending until the books are corrected and comparisons of programs can

be based on commonalities.

Recommendation 1.31 The FSA Administrator should enter into a short-term contract with a private

firm to audit the FSA direct loan records. The purpose of this audit shall be to

develop a process to purge these records of old and uncollectable loans; setup
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a procedure for FSA lending programs to implement prudent banking practices

in its collection and recordkeeping process; and maintain records acceptable to

and comparable with the banking industry. The result of this audit may include

recommendations that can be administratively implemented, as well as those

which will require statutory change.

Program bias

If the potential contribution of small farms is to be realized, USDA must make

concerted efforts to identify and nurture this potential as suggested in the

recommendations above. At the same time, those policies and regulations that

intentionally or unintentionally stifle the potential growth and productivity of

small farms must be identified and changed.

For example, the Commission heard testimony from a Soil and Water Conser-

vation District Director in the Southwest who raised concerns about NRCS'
use of "acres of land treated" and "acres brought under conservation plan.s"

These indicators create the incentive for some NRCS conservationists to set

high acreage goals to fulfill their progress reporting requirements. Some

conservationists shy away from working with small farms due to the high

planning goals they are asked to accomplish and tend to accept large tracts

over small tracts. However, an NRCS conservationist stated that it takes just as

much time to complete a resource management system plan on a small farm as

it does for a large farm.-*^ Since small and traditionally underserved farmers

and ranchers historically own/operate relatively small, acreage, the emphasis

should be placed on the number of individuals (farms, ranches) receiving

assistance as opposed to how many acres were treated.-^

Another example of programmatic bias against some small farms is the 5-year

requirement for Environmental Quality Incentive Program (EQIP) contracts.

For small farmers who lease land, often on a yearly basis, and those who lack

the economic security to make long-term commitments, the 5-year require-

ment prevents them from accessing the conservation benefits of EQIR A
participant at the Sacramento meeting said this about EQIP: "While well

intentioned, what this is tending to do is exclude. . . tenant fanners—two-thirds

of our farmers are tenants and the eligibility requirements for becoming part of

these programs is a 5-year lease at the minimum. No one's heard of a 5-year

lease in California. Two years is typical—some three years."''"

Recommendation 1 .32 USDA policies, programs, and regulations should be reviewed to identify

program rules and regulations that are either intentionally or unintentionally

biased against small farms or that offer potential to be of greater benefit to

small farms if programmatic adjustments were made. A review process should

be completed within 6 months with a report delivered to the Secretary.

^ Letter received from Patricia Mari. USDA-NRCS, Geenfield. MA. September 4, 1997.

" Omar Garza, dryland farmer and Starr County, Texas Soil and Water Conservation District Director, public meeting in

Albuquerque, NM. September 4. 1997.

"' Daniel Mountjoy, testimony at tlie public meeting in Sacramento, CA, on September 15, 1997,
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a) NRCS conservation technical assistance: The Natural Resources Con-

servation Service (NRCS) programs should be developed in consideration

of the needs of the farms and natural resource concerns, rather than the

size of the farm or how far the Federal dollar will go. NRCS should

develop a method of employee evaluation that encourages assistance to

small farm operators. State and local partners should also be encouraged to

develop similar evaluation criteria. Incentives should be offered to encour-

age small farm operators to develop conservation plans.

b) EQIP: The 5-year contract must be re-evaluated to accommodate small

farms, particularly tenant farmers who have less than 5-year leases.

Hardship provisions for small farmers and tenant farmers should be

addressed, allowing them to deviate from the 5-year contract in certain

circumstances. An "exit" or "temporary suspension" provision should be

created for small farms if they encounter financial hardship and cannot

fulfill their 5-year contract.

c) Rural Development's Intermediary Relending Program, Rural Busi-

ness Enterprise Grant Program, and Business and Industry Guaran-

teed Loan Program: These 3 rural development programs should be

reviewed to assess the types of agricultural-based rural development

projects funded in recent years. They should be evaluated according to

criteria of sustainable rural development. Regulations should be reviewed

to determine to what extent they benefit small farms or large farms. For

example, a recent regulation change allows for Business and Industry

loans to be made for agricultural production "when it is part of an inte-

grated business also involved in the processing of agricultural products. "^i

RD Instruction 4279.1 13(h).
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Projects awarded funding under this regulation should be examined to

determine if they limit marketing opportunities for area farmers not

involved in the vertically integrated projects.

d) Risk Management Agency's Revenue Assurance Program: The new
revenue assurance programs are offered for the major commodities. These

programs are likely to favor large farms growing single crops and are not a

good fit for small farmers with diversified cropping systems. There is no

limit to the amount of coverage a farmer can purchase. This program

should be examined to determine how revenue assurance can be made
more appropriate to the needs of small farms. (See also Policy Goal 6,

Recommendation 6.11.)

e) Rural Development's Rural Business-Cooperative Service (RBS)

programs: A program review should be conducted to assess the research

and technical assistance provided by RBS program staff. Reviewers

should examine to what extent the needs of small farm operators are met

and whether or not the services provided are balanced between the needs

of larger, well-established cooperatives and smaller, new and innovative

cooperatives.

f) Forest Stewardship Program, Forestry Incentive Program, Steward-

ship Incentive Program: Oftentimes forestry programs seem to focus on

the large customers at the expense of the small farm and ranch operators

and owners of woodlot. The Forest Stewardship program is a good ex-

ample. This program is designed to provide forestry technical assistance to

woodland owners. Small woodland owners are unable to justify financially

the expense of purchasing forestry expertise. Larger landowners can more

easily afford expertise because of higher volumes and larger anticipated

returns. The Commission recommends that the existing Federal technical

and financial support programs for forestry be examined for inadvertent

discrimination against small woodlot owners. Federal programs should

focus on the successes of individual farmers and ranchers, regardless of

the size of operation.
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Policy Goal 2
Create a Framework of Support and
Responsibility for Small Farms
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A farmer advocate at the Memphis hearing told the Commission that USDA
should "foster and maintain the family farm system with personnel who
understand the particular needs of farmers in a certain area."^- In serving small

farm operators, USDA personnel should work in an environment that rewards

initiative to deliver programs effectively, to solve problems of small farm

operators quickly, and to find answers for them promptly. For instance, if a

USDA employee determines through experience that a certain program or

regulation is hindering the viability of small farm operators, the employee

should be able to freely bring this to the attention of the agency administrator

and start a course of action to modify the program. Sometimes efforts to make

changes are suppressed or too easily dismissed by saying, "that is the way it

has always been and we cannot do anything about it." The goal should be that

small farm operators should be able to identify USDA as a "partner" in making

farming decisions that will promote small farm viability and stewardship.

This goal can only be achieved if an organization is structured in a way that

allows employees to be focused, creative, accountable, and accessible. USDA
leadership should emphasize a cultural change throughout the organization,

focusing on the mission clearly understood and practiced by all those in the

organization, which is farmer-oriented and customer friendly, emphasizing

service through accountable program operation and mindful of the public trust.

The Commission believes that USDA's administrative structure has had an

impact on how small farm operators have been and are being served. Programs

that help small farm operators are dispersed throughout various agencies,

including CSREES, NRCS, FSA. Forest Service, FNS, and AMS. There needs

to be more cooperation among the various small fami programs in order to

effectively meet all the needs of small farms in a coordinated maimer. The

Commission believes strong continuity and cooperative efforts in USDA
programs serving small farm operators and policies affecting them are crucial

to their viability. As one participant at the Memphis hearing said, "They (i.e.,

small farms) need to be a visible part of USDA's mission...
'33

Once USDA develops a readily identifiable focus on small farms, the organi-

zations and community-based groups that work with small farms can then

begin to develop stronger partnerships with USDA. Partners can be critical to

program delivery and can improve their effectiveness in serving small farm

operators. A witness in Sacramento said, "I believe that a partnership between

USDA and the leadership of some of the private sector organizations can—
with the blending of their two resources— develop a platform of technical

-'- Testimony of Betty Puckett, farmer advocate, representing the National Family Farm Coalition, Louisiana Interchurch

Conference and the National Catholic Rural Life Conference, public meeting in Memphis. TN. July 28. 1997.

'' Testimony of Teresa Maurer. Appropriate Technology Transfer for Rural Areas. Fayelteville. AR. at public meeting,

Memphis, TN. July 28, 1997.
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assistance to help the small farmer. "^•^ This blending is needed to strengthen

the framework of support at local, State, and regional levels, and definitely at

the national level.

This framework of support is influenced by program regulations, legislation,

and appropriations (appropriations are addressed in Policy Goal 7). In this

section, the Commission makes recommendations that will change program

delivery, with specific programs cited, and suggests legislative changes to

influence the delivery of service to small farms.

Small farms as priority

Small farms should be a major focus of USDA. Farms with sales of less than

$250,000 in gross sales comprise 94 percent, or 1.9 million, of all farms in the

United States. These farms, on average, earn a negative return on equity. It is

these farms that are most in need of public attention to create greater economic

opportunities for their long-term viability. At present, USDA does not empha-

size the needs of small farms in its strategic plan. References to small farms

appear seldom in USDA's overall strategic plan submitted in fulfillment of the

Government Performance and Results Act.

Recommendation 2.1

Land-grant institutions also need to make serving small farms a priority. The

Commission heard testimony from farmers indicating a lack of attention from

their land-grant universities to addressing the real day-to-day problems of how

to improve farm profitability on small farms. Some farmers felt like their land-

grant institutions are only interested in serving the needs of very large farms.

However, the Commission also heard about land-grant programs taking

explicit steps to assist small farms. For example, the University of California-

Davis Small Farm Program has had success in educating and assisting a

diverse group of small farm operators in a State that is increasing its number

of small farni operators. A key element in its success is the small farm advisors

designated to serve certain counties in the State. The one-on-one advice has

worked well, especially in setting up vegetable trials and research and demon-

stration plots specifically for specialty crops.

The Secretary should establish an Administrator of Small Farm Programs who

would report to the Secretary of Agriculture and have Senior Executive

Service status. This Administrator would have the necessary high-level staff as

well as support staff to carry out his or her duties, which will include both

working with all USDA agencies to ensure that they are meeting the needs of

small farmers, and providing formal input on major programmatic and policy

decisions by USDA agencies. Further duties include examining the dispersed

responsibilities at USDA and developing a plan for coordination to enhance

program delivery.

'* Testimony of Drew Brown, principal owner, Ag Sell, diversified consulting and management company, and chair,

Minority Agricultural Resource Center, Sacramento. CA, at public meeting. Sacramento, CA. September 15, 1997.
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Recommendation 2.2

Recommendation 2.3

i

Recommendation 2.4

Recommendation 2.5

Recommendation 2.6

Each USDA mission area and agency should designate a small farm coordina-

tor to work directly with the Administrator of Small Farm Programs. The

person should be a key leader and decision-maker for the represented agency.

Mission areas and agencies should address small farm concerns in their

mission statements as well as their strategic plans. Performance goals for

serving small farms must be instilled at all levels of an agency to ensure

effective program delivery.

The Secretary should provide career enhancement incentives and opportunities

that encourage high-quality and sustained performance for USDA employees

who deliver programs, conduct research and outreach, or otherwise serve

small farm operators.

USDA should develop a Department-wide Small Farm and Ranch Policy that

encompasses the vision and guiding principles set forth by the Commission.

Within that framework, each appropriate agency should develop complemen-

tary policy. This policy must be reflected in the development of technical

materials used to provide service to small farm operators. Specifically, techni-

cal guides and handbooks, such as the NRCS Field Office Technical Guides

and the Forest Service Handbook, must reflect circumstances faced on small

farms, ranches, or woodlots. Extension publications regarding owning and

operating small farms should be updated to reflect current conditions in

agriculture.

1890 and 1994 land-grant universities and colleges

The key leaders in serving small farm operators are the 1 890 land-grant

universities and colleges in the southern region and 1994 land-grant Tribal

Colleges serving American Indian and Alaska Native tribes. However, these

institutions have been limited in providing services to all small farms in their

respective regions due to limited funding. The 1890's have a historical com-

mitment to serving small farms. The focus of these institutions has been to

research and develop alternative enterprises and production systems suitable

for small-scale agriculture. These institutions are an untapped resource when it

comes to developing policies and programs concerning small farms.

The 1890 and 1994 institutions that serve minority fanns should be appropri-

ated significant funds to meet the needs of small farms, including research and

outreach. The Secretary should strongly encourage a State match for Federal

allocations at 1890 and 1994 institutions. The Secretary should continue to

develop research partnerships among USDA, land-grant institutions and

private, nonprofit groups to identify, analyze, and propose strategies related to

marketing options, such as alternative marketing systems. Community Sup-

ported Agriculture, farmers markets, and value-added enterprises.
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Recommendation 2.7 The Secretary should fully support passage of legislation that will make the

"viability and competitiveness of small and medium-sized dairy, livestock,

crop, and other commodity operations" a priority mission area under the

"Initiative for Future Agriculture and Food Systems," as proposed by the

Senate in the Agricultural Research, Extension, and Education Reform Act

(S. 1 150) in the 105th Congress. If passed, 1890 and 1994 institutions with

experience in assisting small farm operators should be given priority consider-

ation for conducting this research and extension, in partnership with commu-
nity-based organizations.

Recommendation 2.8

Recommendation 2.9

Recommendation 2.10

Successful small farm education models at the 1890 and 1994 institutions, as

well as the 1862 institutions, should be utilized to develop need-specific

programs in each State.

Community-based organizations and other nonprofits

Community-based organizations and nonprofits that work directly to assist

small farm operators in local communities have distinct advantages over

government agencies or Extension in reaching small farmers. In some cases,

they are better able to identify with the needs of small farm operators and earn

their trust in a way that government agencies cannot. At the same time, USDA
and Extension possess resources, knowledge, and different levels of credibility

that nonprofit organizations lack. Collectively, these institutions have the

potential to leverage their strengths in creating a framework to best serve the

needs of small farm operators.

USDA agencies, with leadership from the USDA Office of Outreach, should

seek to develop and implement innovative ways to partner with the private and

nonprofit sectors. Through improved partnerships, USDA funds could be

targeted to community-based organizations to help connect farmers and

farmworkers with the technical and organizational information developed by

and available from USDA, land-grant institutions, and other agencies. For

example, partnerships with community-based organizations and nonprofits, as

utilized by the SARE program, should be continued and expanded to other

competitive grant programs. The strength of these partnerships should be a

critical factor in scoring grant applications.

The Farm Service Agency can build on its successful partnerships with

community-based organizations through the Outreach and Technical Assis-

tance Program for Socially Disadvantaged and Minority Farmers (Sec. 2501

program), by making the DALRS (Debt and Loan Restructuring System)

computer software program available to farmer advocate organizations. The

organizations could utilize the software in assisting farmers in completing loan

applications, in reviewing for accuracy and in expediting the loan application

process.
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Recommendation 2.11

Recommendation 2.12

We've made a lot of noise.

We've done a lot of testifying

as Native American people.

But unless you can make that

local service delivery happen,

then you can have all the

Commission hearings you

want. I'm sorry, that's just the

way it is. It's not happening,

and we're becoming apathetic

about it out in Indian country.

— Claiyca Mandan,

North Dakota

Recommendation 2.13

The Secretary should ensure that small farm operators and nonprofit organiza-

tions working with small farmers are significantly represented on all USDA
advisory boards and committees, particularly the National Research, Educa-

tion and Economics Advisory Board.

The Secretary should issue a policy requiring that Farm Service Agency State

Executive Directors, Rural Development State Directors, and State Conserva-

tionists in NRCS establish a supplemental advisory team to provide program-

matic and implementation advice on issues affecting small farm operators,

farmworkers, and traditionally underserved USDA clients. These State advi-

sory committees shall be comprised of three individuals from the target

community, and shall be asked to meet as the need arises. These teams should

work closely with the newly established State Outreach Councils.

American Indian farmers
Under the 1990 farm bill, American Indian and Alaska Native tribes were

guaranteed USDA agency on-reservation assistance. In the past 7 years, USDA
has not provided this assistance to the majority of American Indian farmers

and ranchers. Traditionally, the American Indian farmers and ranchers have

been deprived of on-reservation assistance by most USDA agencies. Lack of

this assistance has contributed to the most economically depressed conditions

in the country.

Many of the American Indian reservations fall within the boundaries of several

county conservation districts and county committees. These county commit-

tees do not provide funding for conservation projects on the reservation, thus

adding to the degradation of farm and economic status of the American Indian

small farm and ranch operators.

The Commission strongly recommends that the Secretary immediately con-

duct a USDA agency review for compliance with provisions of the 1990 farm

bill to serve Indian reservations.

Recommendation 2.14 Reservations whose geographical area exceeds 100,000 acres should be

recognized as service areas and provided directly with NRCS, PSA, and

Extension offices in the same manner afforded counties. Less than 90 USDA
offices would be required to service over 80 percent of the 54 million acres of

Indian reservations under this recommendation, with adequate additional

funding to conduct program activity.
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Policy Goal 3
Promote, Develop, and Enforce Fair,
Competitive, and Open iViaricets

for Small Farms

Testimony presented to the Commission asserts that the single most critical

component to the survival of small farms is the price received for the product

produced. A fair price and open cash market are essential to:

secure adequate credit,

repay debt,

test new technologies,

access broad educational sources,

provide a decent standard of living for the farm family and its employees,

ensure the production of a safe, edible commodity, and

foster environmentally sound production.

However, because of increasing levels of market concentration in most com-

modity markets, a fair price for products at the farmgate has not been forth-

coming for some time and must be addressed. At the same time, there has been

a rise in the number of farmers marketing directly to consumers. Efforts

should be made to enforce fair market competition of existing commodity

markets, and at the same time, to develop new competitive markets which

more closely link the producer to the consumer, so that the farmer has an

opportunity to capture a greater share of the consumer food dollar.

Industrialized Agriculture - Need for Market Enforcement

The first speaker to address the Commission, Dr. Rick Welsh, described the

emergence of two food streams shaping the structure of agriculture today.
-^^

Contract production affords food processing firms a means to control quality

and minimize risk through control over supplies. There are two main types of

contracts: production contracts and marketing contracts. Under production

contracts, the contractor owns the livestock or crop and pays the producer a

flat fee plus additional payments for performance-based incentives. Typically,

the contractor supplies the livestock, seed, feed, supplies, veterinary services,

transportation, management services, and sometimes financing, while the

fanner supplies the labor, equipment, and facilities. Marketing contracts

commit the farmer to sell his or her product to a specified processor or con-

tractor but the farmer owns the product until sold and makes all the managerial

and production decisions. Almost one-third of the total value of production on

U.S. farms is generated under contractual arrangements, mostly under market-

ing contracts.-''*' Most dairy, citrus, and increasingly, grain is produced under

marketing contracts. Seed crops, vegetables for processing, poultry, sugar

beets, and potatoes are predominandy grown under production contracts, with

hog production being the newest commodity to come under contract."

" Based on a report. The Indusuial ReorgamzalUm of U.S. Agriculture, written by Welsh lor the Henr>' A. Wallace Institute

for Alternative Agriculture. April 1 996.

'^ Farmers' Use ofMarkeiing and Production ContractslKE^-lAl. Economic Research Service-USDA. p. 6.

" Welsh, Rick. Reorganizing U.S. Agriculture - The Ri.u- of Industrial Agriculture and Direct Marketing. Henry A. Wallace

Institute for Alternative Agriculture, Greenbell, MD. August 1997. p. 23.
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Contract production is generally done on a large scale. For example, the size of

operations producing hogs under contract are larger than the average hog farm.

In poultry. 97 percent of production is supplied by the largest operations with

at least 100,000 birds. Welsh asserts that "the interactive effects of a concen-

trated processing sector and the gradual replacement of open markets with

integrated ownership and contract production does not bode well for small

farm agriculture."^^

Production under contract can infringe upon the competitiveness of the open

cash market, particularly in regional and local markets where contract usage is

high. Recent cattle organization newsletters in Nebraska and Texas have urged

cattle feeders to sell only to the cash market and avoid locking cattle into

captive contracts. The Texas Cattle Feeders Association Market Director, Jim

Gill, wrote, "As more and more cattle are 'tied-up' in some type of captive

supply arrangements, price discovery on the cash market becomes more and

more difficult. And when feeders commit cattle to a packer early in the week -

and even begin shipping them - before a price is determined, it just relieves

any pressure on the packer to purchase cattle on a bid basis."^^ In a letter to the

Nebraska Cattlemen Feedlot Council. Geoffrey M. Stolie. its Vice President of

Marketing, stated of growing contracts: "This practice has become so wide-

spread that it periodically allows some packers to become no more than hit-

and-miss participants in the cash market. . ..They do not have to aggressively

compete for their remaining slaughter needs in the cash market and therefore

end up paying less for cash market purchases, as well as the cattle that have

already been slaughtered which will be marked at their 'top price'. "^°

Proponents of contract production addressed the Commission, asserting the

benefits of a guaranteed price and market outlet, and that it has given farmers

an opportunity to "remain on the farm." However, other contract growers,

particularly poultry growers, spoke of the imbalance of risk in their contracts,

fear of reprisal for attempts at organizing or challenging the contracts, and a

general feeling of servitude because of the heavy debt incurred to construct

poultry houses.

Competition in the hog, cattle, and lamb industries has been in decline even

before the recent rise in livestock contracting. The proportion of the market

controlled by the four largest steer and heifer slaughter firms increased from

36 percent in 1980, to 72 percent in 1990, and 82 percent in 1994.-*' Current

concentration figures indicate that the four largest firms control 80 percent of

the steer and heifer market, with new concentrated movement into the cow and

bull markets. Producer testimony at Commission hearings, particularly in

Memphis, Albuquerque, and Portland, pointed to increasing pressure to

conform to contract markets because of reduced buyer competition in the cash

3" Ibid.

'" Texas Cattle Feeders Association. NewsBriefs. December 5. 1997. Vol. XXX No. 42, p. 1

.

"' Geoffrey M. Slolie. Vice President Marketing. Nebraska Cattlemen. Letter to Nebraska Cattlemen Feedlot Council

Members. November 24. 1997. p. 1.

" Concentration in the Red Meat Packins; Industry. Februar)' 1 996, USDA-GIPSA report, p. iii.
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We're told daily that supply

and demand are the market

forces that providefor market

price, but when we examine

the real world with the theory

ofperfect competition, we

have to have perfect knowledge,

unperishable products, and a

large enough number of market

participants, and [assurance]

that no single participant could

influence the market. Well,

that's not the case in thefood

chain today.

- Bill Brey, Wisconsin

market. Significant and prolonged downward price pressure was also a con-

cern, with testimony in Sacramento pointing directly to the widening gap

between the producer and consumer retail price."^- The producer's share of the

retail beef dollar dropped from 64 percent in 1979 to 49 percent in 1997.-*''

Equally significant is the dramatic decline in the domestic sheep industry.

Sheep production in the 1940's reached over 52 million head. Today, however,

production numbers show less than 8.4 million head, with imports taking up an

increasingly larger share of the domestic market.-*"* Market concentration is

also pronounced in the sheep sector, with the share of the market controlled by

the four largest sheep slaughtering firms rising from 51 percent in 1985 to 73

percent in 1996.'*-'' If market concentration offers greater market efficiencies

and greater access to world markets, as many analysts have claimed. U.S.

sheep producers would be hard-pressed to quantify the benefits."*^

Direct Marketing and Adding Value - Opportunities
for Marl<et Development

The second food stream described by Welsh is referred to as the "direct

marketing stream." Direct marketing efforts have increased significantly in

recent years, most notably in the form of farmers markets. The USDA National

Farmers Market Directory, 1994 edition, listed 1,755 markets; the 1996 edition

listed more than 2,400. According to the 1992 Census of Agriculture, direct

sales of agricultural products totaled over $400 million. Although this market

stream delivers a relatively small portion of the overall food supply, it does

provide greater opportunities for small farms to earn a greater share of the

consumer food dollar and maintain a diverse farming structure.

In contrast to the industrialized stream, "the direct marketing stream is charac-

terized by direct contact between producer and consumer, smaller-scale

production operations, and a highly decentralized structure.... Direct marketing

is based on the concept that farmers and ranchers control the products of their

operations— from cultivation and weaning to final sale.'"*'' Direct markets are

often specialty markets, appropriate for small farmers who have the capacity

to move smaller amounts of product that are often higher in value.

Small farmers can also pursue marketing strategies that promote their "small-

ness" as an attribute. An increasing number of products, particularly in natural

food stores, such as Whole Foods Market, are marketed with labels identifying

the farm family who raised the product, the location of the farm, and the

stewardship efforts taken to grow or raise the product. An identifiable segment

*- Testimony of Al Medvitz. farmer, Rio Vista, CA at public meeting in Sacramento. CA. September l.'i. 1997.

''•' Red Meat Yearbook. USDA Economic Research Senice. 1997.

^ Sheeps and Goats Report. NASS Repon. Jan. 1996.

" GIPSA. Packers and Stockyards Statistical Report. 1995 Reporting Year. SR-97-1. September. 1997. p. 49.

^^ Testimony of Al Medvitz. farmer, Rio Vista. CA al public meeting in Sacramento, CA. September 15. 1997.

" Welsh, Rick, Reorganizing U.S. Agriailnire: The Rise of Indus/rial Agrieiiliwc and Direct Marketing. Henry A. Wallace

Institute for Alternative Agriculture, Greenbelt. MD. August, 1997. p. iv.
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of the consumer market is attracted to products that represent a certain set of

social and environmental values not as easily identifiable in the industrialized

food stream. When farmers and consumers communicate face-to-face, through

farmers markets. Community Supported Agriculture, or direct marketing to

restaurants, a unique farmer-consumer relationship can develop, giving the

small farmer a competitive advantage and giving consumers assurance that

their food purchases are returning value to the farmer, the environment, and

their community.

Small farmers can also benefit from greater economies of scale and market

influence by joining with other farmers to form cooperatives for marketing and

adding value to raw commodities. The Commission heard numerous stories of

successful and fledgling cooperative efforts emerging throughout the country.

There is a growing interest in cooperatives as a means to improve farm

income, and with that, a growing need for greater knowledge of cooperatives

and the business and marketing skills necessary to succeed. Securing capital

for start-up of farmer-owned cooperatives can be a challenge. However, the

Commission also heard testimony from dairy farmers who feel that some of

their farmer-owned cooperatives are not acting in the best interests of the

farmer-members.

Value-added cooperatives do provide a potential means for farmers to capture

a greater share of the value of their product, keeping more dollars in their local

and regional economies instead of exporting raw commodities (and dollars)

away from rural communities. However, care must be taken to structure value-

added cooperatives in a way that truly benefits the farmers within the regional

farm economy. For example. ValAdCo. a Minnesota cooperative formed by

com producers, established an 8,750-sow farrowing operation with 50 employ-

ees. In this case, the value-added cooperative set up direct competition with

owner-operator hog farmers by shifting production into an industrial operation

operated by wage laborers.'*^ Cooperatives, or any value-added operation, must

be structured in ways that allow farmers to capture the greatest share of the

benefits and that support opportunities for greater market competition rather

than more concentration.

Center for Rural Affairs Newsletter. June 1996. p. 4.
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You have the Packers and

Stockyards Act of 1921.

You don^t need any new laws.

You just need to enforce

the one that you've got.

- Coy Cowart, Oregon

The following recommendations of the Commission fall into two categories:

market enforcement and market development. Government action to enforce

competition in the marketplace is critical in the face of increasing concentra-

tion and anti-competitive behavior. At the same time, publicly supported

efforts to develop and support new marketing strategies are needed to enable

small farmers to capture a greater share of the value of their production.

Market Enforcement

While USDA has begun to address the concerns and recommendations put

forth by the USDA Advisory Committee on Agricultural Concentration in June

of 1996, the Commission feels strongly about the need to give additional

emphasis to the issues of market competition enforcement. Market concentra-

tion is one of the strongest forces affecting the viability of small fanns.

Competitive, fair, and open markets are fundamental to the economic survival

of small farms. USDA must play an aggressive role in government oversight

and enforcement of market competition.

Packers and Stockyards Act enforcement
While market concentration has increased dramatically in the last 15 years,

regulatory pressure from USDA's Grain Inspection, Packers and Stockyards

Administration (GIPSA) has failed to develop sufficient economic and legal

expertise to keep pace with the emerging issues. GIPSA has been traditionally

and competently geared toward the regulation of day-to-day livestock transac-

tions, focusing on fraud, prompt payment, and fair buyer practices."*^ Market

concentration occurred more rapidly than GlPSA's ability to adjust and

address competitive concerns. Only within the last 2 years have there been

significant actions to rectify the shortfall.

Key to GlPSA's ability to enforce the Packers and Stockyards Act is proof that

there is a violation of the law. To do so, GIPSA must have skilled

econometricians and lawyers trained specifically for this highly complex area

of law enforcement. Because market access and fair competition are key to the

access of our market structure, it is vital that agencies with statutory responsi-

bilities, like GIPSA, be fully staffed, funded, and aggressively supported by

the Administration and Congress.

Enforcement of the Packers and Stockyards Act is essential to a healthy

market structure for livestock. The Commission agrees with many of the

observations in the Inspector General's Evaluation Report in February of 1997.

GIPSA needs more economic, statistical, and legal resources to analyze and

formulate conclusions about the numerous complex, anti-competitive practices

that have arisen in the livestock and meatpacking industries. USDA should

Evaluation Report, USDA Office of Inspector General. No. 30801-001-Ch. February 1997.
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immediately implement the reorganization of GEPSA's Packers and Stockyards

Programs, by increasing staff and reforming operations to carry out its man-

date to enforce the Packers and Stockyards Act.

Recommendation 3.1

Recommendation 3.2

Recommendation 3.3

Recommendation 3.4

The Commission urges USDA to implement the following options presented in

the Inspector General's report:

a) Integrate fully the economics staff into the investigations of anti-competi-

tive practices.

b) Assess staff qualifications and obtain additional staff with economic,

statistical, and legal backgrounds to work on investigations of anti-

competitive practices.

c) Use USDA's other economic resources, such as the Economic Research

Service, to assist with research activities.

d) GIPSA should assemble its own staff with legal backgrounds to assist in

the development of evidence for investigations.

The Commission opposes any legislative action to transfer USDA's responsi-

bilities for investigations of anti-competitive practice to another Federal

agency, such as the U.S. Department of Justice. ^° It is vital to keep areas of

critical regulatory concern within the purview of the USDA where there is a

staff that is knowledgeable about the agriculture sector.

The Secretary of Agricuhure should continue to request increased funding

through the President's budget for GIPSA to complete its reorganization and to

enable sufficient and able staffing resources necessary to conduct investiga-

tions into anti-competitive behavior in the livestock industry, including

poultry. An additional $1.6 million and 20 staff years for increased economic,

statistical, and legal expertise to pursue investigations of packer competition

and industry structure issues is reasonable and prudent. An additional

$750,000 of funding is needed for investigation and enforcement activities in

the poultry sector. The Secretary should periodically monitor progress of the

development of this new focus of GIPSA to ensure resources are adequate to

carry out its mandated function. It should be recognized that this increase in

the budget is only sufficient to establish an initial program. As staff become

better trained and more experienced, budget increases will be required to fully

exercise regulatory authority. A long-term program for GIPSA concerning

market concentration must be developed to ensure proper and effective growth

of the program.

The Grain Inspection, Packers and Stockyards Administration should establish

and publicize a toll-free number so producers can report evidence of market

abuses. The primary criticism often heard from anti-trust enforcement officials

is the lack of evidence for prosecution. A toll-free number would provide

Ibid. p. iii.
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Recommendation 3.5

producers with an accessible and centralized source for registering complaints.

The toll-free number could be a voicemail system whereby callers could

confidentially record their complaints. They could also leave their names and

addresses to request a complaint form to document the complaint with the type

of evidence needed by GIPSA to determine the validity of the reported

problem.

The Secretary should ask Congress to pass legislation clarifying the authority

of GIPSA to prohibit discriminatory pricing on the basis of volume. The

legislation should reaffirm that GIPSA is authorized to take action against

undue preferential pricing by packers that damages smaller producers not

receiving the preference, irrespective of whether there exists the intent or the

effect of reducing competition among packers. The legislation should clarify

that the existence of undue preference cannot be disproven by the mere

presence of a business reason on the part of the packer for offering the prefer-

ence and that preferences offered selectively without basis in product value or

acquisition costs shall be considered undue preferences. Until such legislation

is passed, GIPSA should argue this same position vigorously in the courts. The

Commission commends the Secretary for the GIPSA investigation of hog

procurement in Iowa and southern Minnesota. We urge the Secretary to release

all findings to the public and to move aggressively against any discriminatory

practices uncovered.

Contract production
The poultry industry is perhaps the most industrialized subsector of agricul-

ture, with 89 percent of poultry farms using contracts and about 86 percent of

the total value of poultry production grown under contract."" Testimony

presented to the Commission included the results of a 1995 survey of poultry

contract growers conducted by Louisiana Tech researchers describing the

average poultry grower. The average poultry grower is 48 years old. owns 103

acres of land, 3 poultry houses and raises about 240,000 birds under contract

annually. The grower has been contract-growing birds for 15 years and owes

over half of the value of the farm to the bank. The contract poultry grower's

gross annual income is about $66,000 and the grower's profit, before paying

themselves for their labor, is about $12,000.'^- Raising poultry on contract may

appear to be a way of reducing price and income risk. However, it provides a

modest living at best and, under current contract practices, is far from risk-

free. Poultry contracting requires the grower to provide the land, buildings,

fuel, and labor while the contractor provides the livestock, feed, medicine, and

veterinary services. Contract growers assume a disproportionate share of the

risk by owning the fixed production assets - often debt-financed - and being

liable for environmental costs and responsible for dead bird removal. Several

lawsuits have been filed - and won - based on unfair contract practices. These

include eariy contract termination before the building loans were paid off,

company requirements for building improvements at the grower's expense,

5' Farmers' Use of Marketing and Production Contracts/AER-747. Economic Research Ser\'ice. p. 6.

" Testimony of Carol Morrison of Pocomoke. Maryland and member of the National Contract Poulln' Growers

Association. Presented at the Washington. DC public meeting. September 10, 1997.
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Recommendation 3.6

Recommendation 3.7

Recommendation 3.8

M

underweighing of birds and feed, manipulation of quality and quantity of feed

and birds, and retaliation against growers for attempting to organize grower

associations.^-^ The Commission endorses legislative changes to strengthen the

Agricultural Fair Practices Act (AFPA) and the Packers and Stockyards Act to

enforce equitable and balanced practices for contract livestock growers.

Congress should amend the AFPA to provide USDA with administrative

enforcement and civil penalty authority that will, in turn, enable growers to

organize associations and bargain collectively without fear of discrimination

or reprisal. This will shift authority from the Department of Justice to USDA,
thereby providing more focused and timely enforcement of violations.

USDA should pursue legislative changes to amend the Packers and Stockyards

Act to include poultry processors under the same administrative enforcement

authority for violations to Section 202 used to enforce fair market competition

for other meat packers. This change would shift jurisdiction for poultry

processor violations from the Department of Justice to USDA, thereby en-

abling more uniform and efficient enforcement against unfair treatment of

contract growers.

The Secretary should consider and evaluate the need for Federal legislation to

provide uniform contract regulations for all growers who are, or wish to be,

engaged in agricultural production contracts. The evaluation should include a

review of existing State laws on agricultural production contracts, particularly

in Minnesota, Wisconsin, and Kansas. It should also include a review of

legislation proposed in Louisiana. Alabama. Oklahoma, Iowa. Florida, and

North Dakota as models for what might be appropriate in a national law.

The elements that should be considered for inclusion in a Federal law covering

agricultural production contracts should include, but not be limited to. the

following:

a) accreditation of producer associations

b) promise of good faith by both parties

c) mediation, arbitration, or alternative dispute resolution

d) administration and enforcement of the law, including judicial review, civil

remedies, and investigative powers by USDA

e) conditions for and notice of termination

f) notice and guidelines to renegotiate contract terms

g) recapture of producer investments for contract termination

h) a producer's lien

Hamilton. Neil D. A Farmers' Legal Guide to Production Contracts. Farm Journal. Januar>' 1995. p. 124-125.
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Recommendation 3.9

i) reimbursement for the costs of disposal of dead birds

j) parent company liability for contractors

k) duration of contract

I) payment terms, including prompt payment and accurate settlement sheets

m) formulas used to convert condemnations to live weight

n) per unit charges for feed and other inputs

o) factors to be used in ranking growers and determining performance

payments

p) prohibition against discriminatory practices, such as undue preference,

coercion against joining an organization, issuing false reports and includ-

ing employees of the company in the ranking system

q) an express private right of action

r) contractor responsibility for environmental damages

s) grower's right to refuse livestock when delivered if livestock are in less

than normal conditions

t) capital construction requirements.

Marketing fresh produce
Producers of perishables - fruits and vegetables - particularly small-scale

producers, typically market their products through brokers, packer-shippers,

and commission merchants. Producers often have no knowledge as to the

prices or returns they will receive for their produce until well after delivery is

made to these entities. At some point an accounting is made to them, detailing

expenses of the sale, as well as prices and net returns. Many charge that

unethical and illegal practices in the sale of their produce are common. These

producers often end up owing money to handlers after the sale of their pro-

duce. They further assert that government agencies charged with market

enforcement duties are either unwilling or unable to effectively police the

produce marketing system. Producers allege that handlers often sell produce to

companies that, for various reasons, pay less than market price for the

produce. This increases handlers' profitability while decreasing that of the

growers.

The Commission recommends that USDA, working with State departments of

agriculture, reinvigorate the role of market enforcement in protecting the

integrity of agricultural markets. The involvement of law enforcement agencies

may expedite the effectiveness of market enforcement activity. Hence, local

District Attorneys need to be informed and educated as to the significance of

ethical and legal marketing practices to the welfare of family farmers. A full-
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scale investigation should be made of the process in which brokers and han-

dlers accept and pool consigned produce. Commission merchants and handlers

should be held responsible for their actions. Improper handling of perishable

fruits and vegetables should be the responsibility of these merchants and not of

the farmer. These investigations should be regarded as serious offenses if there

is proof of fraud or manipulation of pricing. The USDA should strengthen the

Perishable Agricultural Commodities Act (PACA) program's ability to act

swiftly, leaving no time for coverup at the merchant level. In cases of fraud,

USDA should prosecute to the full extent of the law.

Captive supplies

Over the last few years, livestock meat packers have begun a practice called

"captive supplies" as a means to secure livestock for their slaughtering opera-

tions. This practice is bom out either through direct ownership of livestock by

the packers themselves or through forward contracting with livestock produc-

ers. The Commission heard testimony from cattle producers concerned with

the effect of captive supplies on reducing the volume of livestock for sale on

the cash market. When packers own the livestock they slaughter, it is in the

packer's interest to slaughter their own livestock when prices are relatively

high on the cash market, effectively dampening the competition in the cash

market. USDA published a petition for rule making for public comment in

early 1997 restricting the use of forward contracts and packer ownership of

livestock for slaughter. More than 1 ,700 comments were received by the

April 97 deadline, and USDA is in the process of reviewing the comments.

Recommendation 3.1 The Commission endorses the petition to:

a) Prohibit packers from procuring cattle for slaughter through the use of a

forward contract, unless the contract contains a firm base price that can be

equated to a fixed dollar amount on the day the contract is signed, and the

forward contract is offered or bid in an open and public manner.

b) Prohibit packers from owning and feeding cattle, unless the cattle are sold

for slaughter in an open public market.

In addition, USDA should hasten its review of the petition comments and

make a final decision no later than April 30, 1998.

Mandatory price reporting

Another practice employed by meat packers that damages competition in the

marketplace is nonreporting of certain transactions. This occurs when packers

pay above-market prices with an explicit condition that the price not be

disclosed. Consequently, the market price upon which all other purchases

were based, particularly formula cattle trades, were artificially low. All sellers

not privy to this special deal suffer.

64 A TIME TO ACT



Policy Goals and Recommendations Policy Goal 3

Recommendation 3.11

There has to be something

done in Congress soon to

get at least a 13.50 pricefor

dairyfarmers. There's not

a one that's cash-flowing

out there. We cannot

survive on this.

- Sharie Lien, Minnesota

Price reporting for all packer livestock transactions should be mandatory. The

information reported should include contract or formula pricing premiums and

discounts. Accurate and verifiable data, particularly on all captive supplies,

should be made public to enable fair, open, and competitive markets. Both

parties to the transaction should be responsible for price reporting.

Dairy prices

The Commission heard testimony from many dairy farmers who were suffer-

ing from low prices and many who were going out of business as a result.

Many spoke of personal and emotional stress and a farmer reported on farmers

he knew who had committed suicide due to their inability to make ends meet

for their families. The current crisis in the dairy industry can be attributed to

the lowering of the Federal milk price support in recent farm bills, 3 years of

historically low non-fed beef prices, unusually high, disaster-driven feed

prices, and low and volatile farmgate prices.

USDA's efforts taken to date - cheese purchases for the nutrition assistance

and school lunch program, initiation of the National Agricultural Statistics

Service (NASS) national survey of Cheddar cheese prices, and increased use

of Dairy Export Incentive Program sales — are welcome and have made

some difference. However, continued vigilance, leadership, and exploration

by any means available to the Secretary of Agriculture are needed to bring

relief to the Nation's dairy producers.

In 1981, dairy farmers were receiving a national average of $13.76/cwt. In

August of 1997, dairy farmers were receiving a national average of $12.70/

cwt. and retail prices were at $2.76/gallon, about 90 cents higher than the retail

price in 1981. While farm prices dropped by $1, the price paid by consumers

has not.

Some evidence suggests that dairy products in some retail stores are the most

profitable products, and are often used to cover losses on other retail products.

Using the measure of Direct Product Profit (DPP - profit on the basis of gross

margin, after subtracting direct costs associated with selling the item), Cornell

University researchers McLaughlan and Russo found that, in 1990. the dairy

department produced the highest profit-to-space ratio in the supermarket. The

dairy department generated $ 1 1 . 1 9 per square foot of facings per week, more

than twice as much as the next most profitable department, frozen foods,

which requires considerably more processing, transportation, and packaging

costs than milk and milk products. The same study found profitability on fluid

milk was $16.48 per square foot. As a result of the skewed store margins, the

New York legislature passed a "price gouging law" which states that the retail

price of milk cannot be more than double the Class 1 milk price, plus premi-

ums paid and the cost of transportation.
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Recommendation 3.12

Recommendation 3.13

The Economic Research Service (ERS) and the USDA Chief Economist

should investigate the processing and retailing segments of the dairy industry

to determine if excessive profits are being made at the expense of farmers and

consumers, by researching the competitive structure of dairy product pricing

within retail stores. The study should also examine the profitability of retail

dairy pricing in relation to other retail product pricing within a store. Is the

dairy case making more profit per square foot relative to other products? The

study's findings should be made public.

The Secretary of Agriculture should ask the Department of Justice to investi-

gate anti-competitive behavior of the dairy industry within the processing and

retail segments.

Recommendation 3.14

Whatever we do or do not

do in relationship to our

structure offood production

will illustrate the type of

nation we are about to

become— a nation that

concentrates the wealth and

resources in the hands of

fewer andfewer people, or

whether we are still a nation

that believes that many people

were intended to share in the

great abundance and wealth

God blessed this country with.

- Gaiy Lamb, Iowa.

In order to provide some measure of recovery for dairy producers, the Secre-

tary should work with dairy leaders to press Congress for immediate changes

in dairy policy to provide a transition for dairy producers commensurate with

the crop commodity transition payments authorized by the 1996 FAIR Act.

including the floor price resolution, the Dairy Cow Pay-Up program, or other

options.

Economic concentration
While agricultural markets are becoming increasingly concentrated, the rest of

the U.S. economic structure is also concentrating and infringing upon the basic

tenets of capitalistic markets. As many producers have only one or two buyers

for their commodities in their region, they are also facing growing problems in

accessing private credit sources, and with recent mergers in railroads, many
farmers cannot move their grain in a timely or efficient maimer. Not only is

this a concern for producers, but for consumers as well, as they face less

choice and higher prices for the food they buy. University of Missouri profes-

sor. Dr. William Heffeman says, "The food sector of the economy is second

only to the pharmaceutical sector in terms of return on investment. But the

economic benefits are not shared equally by all portions of the food sector."^^

With concentration, not only are increasing price spreads a concern, but

overall impacts to the social and community structures are increasingly

negative. Heffeman points out, "Environmentalists are concerned about the

ecological implications as they watch firms circumvent government regula-

tions in one country by moving parts of their operation out of one country and

into another. Consumers are concerned about issues of food quality, food

safety and especially about the food security issue, or sustainability as it is

sometimes called. There are animal welfare issues, rural development issues,

labor issues and ethical issues to be raised."-''^

" Heffeman, William D. Agricultural Profits: Who Gets Them and Who Will in the Future?" Gulf Coast Cattleman.

Volume 68. Number 2. April 1997. p. 11.

^' Ibid.
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Recommendation 3.15

These changes imply a need for greater coordination and attention to the

agricultural industry by more agencies than USDA. EPA is responsible for

enforcement of environmental protection. The Department of Labor has

jurisdiction over employment and worker safety laws, including farmworkers

and wage-laborers involved in agricultural industries. The Department of

Justice is responsible for upholding anti-trust laws and maintainmg market

competition in the food industry.

The Commission recommends that President Clinton establish a Presidential

Commission on Market Concentration. This commission should include

members of the relevant Cabinet-level agencies, with the Secretary of Agricul-

ture taking leadership for the commission.The commission should include the

Secretaries and Administrators of: Environmental Protection Agency; Depart-

ments of Labor, Justice, Interior, Health and Human Services, Housing and

Urban Development, Commerce. Transportation; Small Business Administra-

tion; and the U.S. Trade Representative. The commission should examine the

emerging concentration resulting in monopsonies and oligopsonies in all

sectors of the economy and its effect on market competition, the environment,

worker protection and safety, rural housing, quality of jobs and wages, trans-

portation, banking, international trade, and socio-political structure. The

purpose of the commission will be to assess the ability of the Federal Govern-

ment to respond to the impacts of concentration. The commission should

propose legislative and administrative changes accordingly and deliver a Plan

of Action to the President within 1 year of initiation.

Market Development

At the same time that USDA pursues increased efforts to mitigate market

concentration and ensure greater competition, USDA should also pursue the

development of new markets to create more marketing options for small

farmers and more opportunities to capture greater value for their production.

USDA has a wealth of rural development business loan, grant, and technical

assistance programs that could be channeled to facilitate "agricultural devel-

opment."

"Agricultural development" refers to the recognition that farming, where it is

a significant aspect of rural communities, is an asset for rural economic

development. Rather than consider farming as an unprofitable "liability" that

should be diffused through diversification strategies to attract other industries,

rural development officials and practitioners should reconsider value-added

processing and innovative marketing opportunities to breathe new life - and -

profit into their farming sectors as an agricultural development strategy.
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^^

Value-added agriculture

Much of the testimony received by the Commission spoke to the desire for

greater technical and financial assistance for small farmers to get involved in

value-added processing and marketing as a means to improve farm income.

However, "value-added" processing and marketing can take many different

forms, some offering greater potential to truly benefit farmers while other

forms might be little more than a guise for industrializing agriculture using

wage laborers and furthering the demise of local competitive market outlets.

Recommendation 3.16 USDA's Rural Business - Cooperative Service (RBS) financial and technical

assistance programs should give priority to assisting the development of

cooperatives that will primarily benefit small farm operators. Such coopera-

tives should be organized to ensure that a large share of their throughput

originate from small farms. The financial and technical assistance programs

provided by RBS should support value-added efforts where value-added

strategies meet the following criteria:

a) the profit from the value-added business operation flows to and within the

community;

b) wage-laborers are paid a living wage;

c) the value-added initiative results in more local and regional competition in

the cash market, not less;

d) value-added initiatives should create incentives for resource stewardship

and reward sustainable production systems. For example, processing of

food-grade oats would provide a market incentive for including oats in a

corn-soybean rotation. Another example is natural beef raised using

intensive rotational grazing methods that maintains marginal land in

pasture instead of row crops.

e) Value-added initiatives should pursue specialty and differentiated products

where small farms and small food processing firms will have a competitive

advantage over larger firms. The research conducted according to Recom-

mendation 1.1, Policy Goal 1 should be used to inform the financial and

technical assistance priorities of RBS.

When defining "value-added," the following concepts should be included:

f) value-added includes direct marketing, by individual farmers or a network

of farmers allocating the marketing tasks among the network to achieve

economies of scale and share responsibility;

g) the addition of value must result through application of farmers' own time,

management, skills, and production resources to produce products with

less capital expenditures and purchased inputs or to produce products of

higher intrinsic value (identity-preserved grains, organic grains, free-range

chickens, natural beef, food-grade com) for which buyers are willing to

pay more.
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Agriculture-based rural development
USDA Rural Business-Cooperative Service has taken increased steps to give

attention to the opportunities for farm-based business development, primarily

through value-added processing and marketing. For example, the Business and

Industry Guaranteed Loan program regulations were changed recently to allow

guaranteed loans for agriculture production if it is part of an integrated busi-

ness also involved in the processing of agricultural production. The agricul-

tural production portion of the loan cannot exceed 50 percent or $1 million,

whichever is less.^^ This change enables farmers and those not eligible for

credit under FSA loan programs (non "family farms" as defined by FS

A

regulations) to obtain credit for agricultural value-added processing busi-

nesses. In addition, there is no "test for credit" like that used for FSA credit

eligibility, making the B&I Loan Guarantee program available for non-farming

corporations to vertically integrate into crop and livestock production.

Recommendation 3.17

Recommendation 3.18

Recommendation 3.19

The 1996 FAIR Act instituted another recent change allowing "family-sized

farmers" to assume B&I guaranteed loans to finance start-up capital stock in

value-added processing cooperatives. RBS is in the process of changing the

B&I regulations to reflect this change, in particular to define what is meant by

"value-added."

RBS also administers a B&I Direct Loan Program that had gone unfunded

until FY 1996 appropriations included $50 million. The program is not well-

known among rural development practitioners and others who could benefit

from it. RBS should revise the B&I loan program regulations to give priority

to projects that will primarily benefit small farms. B&I direct and guaranteed

loans should be used to finance the development of new marketing infrastruc-

ture, including locally owned, value-added processing and marketing opportu-

nities.

Eliminate B&I regulation 4279-113 (h) because it allows non-farming corpora-

tions to become direct competitors with farmers in agricultural

production.

The use of B&I loan guarantees to finance start-up capital in stock should be

targeted to give priority to small farmers, including those who are minority,

women, and beginning farmers. The types of loans authorized should be

consistent with the criteria for value-added listed in Recommendation 3.16.

The B&I Direct Loan Program should be targeted to the development of

agricultural-related businesses for the purpose of creating new marketing

avenues for small farmers. The "Community Priority" should include "agricul-

turally dependent"-" communities and locations with the greatest concentra-

tions of small farms. Outreach should be conducted to increase awareness of

5'* Rural Development Instruction 4279-B. 4279.1 13 (h). Previously, agricultural produclion was prohibited from B & I

loans because they are available through FSA.
" "Agriculturally dependent" refers to counties with 20 percent or more of their earnings coming from production

agriculture.
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Recommendation 3.20

Recommendation 3.21

We have to provide an

opportunity for vertically

integrated companies to be

owned by the folks at the

bottom, and notjust the

folks at the top.

- Dave Carter, Colorado

the program's availability. Outreach activities could include local seminars,

sponsored by both economic development agencies such as local chambers of

commerce, city, and county governments, and farm organizations, to describe

the types of assistance available for agricultural development. RBS could also

partner with the Council of State Development Agencies and participate in the

National Association of Development Organization's annual training confer-

ences.

The Forest Service should continue to support research and technology

transfer efforts of value-added agroforestry products, such as pine straw for

landscaping, boughs for holiday decorations, manufacture of biofuels. produc-

tion of wood chips for home weed control, and cedar oil.

Agriculture-based development by rural

electric cooperatives

Rural electric cooperatives have the ability to be a force for rural development

in the customer communities by providing loans and grants using funds from

their cushion-of-credit account. Some rural electric co-ops. such as in North

Dakota, are exercising this authority by assisting with the feasibility studies

and start-up of "new generation" cooperatives. Some States do very little to

take advantage of this resource as a means of supporting local economic

development efforts for their electric customer-borrowers. While loan funds

were utilized in their entirety in FY 1997, grant funds were underutilized.

USDA Rural Development State Directors should conduct outreach to State

Rural Electric Cooperative Associations to leverage the available loan and

grant funds for agricultural development projects that will create local, value-

added agricultural businesses for the products of small farms. The National

Rural Electric Cooperative Association should take steps to identify model

programs throughout its member cooperatives and promote the best ideas for

creating greater economic opportunities for small farm electric customers.

Cooperative development
With the demise of many local and regional central markets due to the increase

in vertical coordination and integration, there is a growing need and interest in

cooperation among producers through alliances, networks, or formally orga-

nized cooperative business organizations. Under the Capper-Volstead Act of

1922, farmers are granted limited antitrust exemption for marketing raw and

processed products through their cooperatively owned businesses. Coopera-

tives are a marketing tool through which producers can build market power on

their behalf. To counter recent trends that concentrate production in the

operations of the large producers, the members, promoters, and regulators of

cooperatives will need to take deliberate steps to refocus the thrust of the

cooperative movement toward helping small and disadvantaged farmers.
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The recent growth in "new generation" cooperatives has typically focused on

matching supplies to effective demand in niche markets through use of deliv-

ery rights and upfront investment in the joint value-added activity. A critical

need of smaller cooperatives is to overcome weaknesses of fragmented

marketing through coordination using marketing agencies-in-common or

federations.

New start-up co-ops need professional assistance when they are least able to

pay for it. Access to sound financial, legal, and marketing support is key. Seed

money for feasibility analysis is needed for small producers to have the ability

to assess the marketplace, and to identify an area that offers the greatest

potential for the least risk. They also need the capacity to conduct the research

and development to bring a new product to market. For a small start-up

project, one stumble is fatal. And, the regulatory system and land-grant

research structure must be attuned to the needs of these new ventures.

Recommendation 3.22 USDA's Cooperative Services programs should give priority for cooperative

development to benefit small farm operators, including women,^^ minority, and

beginning farmers. Public sources of technical assistance, research, education/

information about cooperatively owned businesses need to be strengthened and

targeted to reflect the needs of small, women, minority, and beginning farmers.

Research should be conducted to identify the best strategies and most success-

ful cooperative models for small farmers. Efforts should be taken to expose

and train USDA's Cooperative Services program staff to understand the unique

strengths and liabilities of small farms in order to better serve their needs.

Publications should be specifically tailored to provide information about

coooperative opportunities for small farmers.

Recommendation 3.23 Teaching, research, and extension at 1862 and 1890 land-grant universities, as

well as secondary schools with vocational agriculture programs, should

consider including curriculum and courses on cooperative marketing where it

does not currently exist. Educational programs through public television or

using distance learning technology should be developed for farmer audiences.

Recommendation 3.24 USDA's Cooperative Services program staff should actively promote the

availability of USDA funding sources, such as the Federal-State Marketing

Improvement Program (FSMIP). RBEG, B&I, and grants through rural

electric cooperatives, to finance co-op feasibility studies and provide assis-

tance in the application process.

Recommendation 3.25 Land-grant universities with food technology and processing research and

development programs should make greater efforts to avail themselves of

small, minority, women, and beginning farmers interested in developing value-

added products appropriate to their size and scale.

5* This refers to women who are the primao' farm operator within a household; it does not refer to women in a household

where the man is the primarj' farm operator.
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Local and regional food economy
The global food economy, where capital and technology are mobile and can be

transferred to those parts of the world with the lowest labor costs and least

govemmentally regulated envirormiental and health protections, is a playing

field upon which small farms are left out of the game. "The food system now
resembles an hourglass with many producers and millions of consumers but.

with only a few firms controlling the processing, these firms are in a position

to control the food industry.... The food sector of the U.S. economy is second

only to the pharmaceutical sector in terms of return on investment (20

percent)...The food system is a profitable industry, but farm families get little

of the profit in the highly concentrated food system. '59

Amidst the dominant talk of a "global economy" are voices articulating the

hope of a "local or regional food economy" where small farmers play a central

role. In a local or regional food economy, small farmers produce for commu-
nity food and fiber needs and sell their products through alternative marketing

channels. The strength of a local food economy is the relationships between

farmers and community citizens. Through this relationship, small farmers

provide fresh, in-season food appreciated and purchased by community

citizens. The relationship creates an opportunity for mutual trust and support,

contributing to the betterment of the community as a whole.

The alternative marketing channels are based on face-to-face relationships.

These models currently in use, and increasing in use, are: farmers markets.

Community Supported Agriculture, Church Supported Agriculture, on-farm

marketing, subscription farming, roadside stands, home dehvery routes, and

farm-to-chef direct marketing. For some small farmers, these models offer an

opportunity to supply local markets with fresh foods and maintain an economi-

cally viable small farm operation.

''' Heffeman. William D. "Globalization of the Food System: An Oven'iew of the Current Trends." Justice in the Global

Food System: A Faith Perspective on Food Security, p. 25, 28.
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A local food economy can also address the problems of food insecurity in our

urban and rural communities among those with lower incomes. Defined as

"access by all persons at all times to a nutritionally adequate and culturally

acceptable diet through local non-emergency channels," the concept of "com-
munity food security" includes an important role for small farms as suppliers

of fresh, nutritious produce for low-income people in local rural and urban

areas. Community food security involves the development of linkages between

small farmers and the nutrition needs of low-income people.

Local or regional food systems also offer the potential for place-based identifi-

cation of food products from farms that provide intrinsic value beyond food

production alone. For example, farmers in upstate New York have entered into

a unique relationship with New York City to implement whole farm planning

conservation methods to protect the watershed that supplies New York City's

drinking water. At its public meeting in Albany, NY, the Commission heard of

current efforts to market upstate farm products (veal, milk, vegetables) to

upscale restaurants in New York City, identifying the source of the farm

products on the menu and making the connection for customers to the city's

water quality.

A
Recommendation 3.26 USDA should develop an interagency initiative to promote and foster local and

regional food systems for the benefit of small farms, rural community citizens,

and low-income people in rural and urban areas. This -initiative will require a

focused and coordinated approach among relevant agencies, through an

interagency team including staff from the Food and Nutrition Service, Coop-

erative State Research, Education, and Extension Service, Agricultural Mar-

keting Service, Farm Service Agency, and Natural Resources Conservation

Service. The team would address the following components:

a) USDA should encourage the use of the Federal-State Marketing Improve-

ment Program (FSMIP) for developing direct marketing strategies and

initiatives that primarily benefit small farms. State departments of agricul-

ture, the primary eligible entity for FSMIP grants, should seek to partner

with community-based organizations interested in pursuing local or

regional food system strategies. FSMIP grants could be used to conduct

feasibility studies to establish regional identity of high-quality products

produced locally by small, family farmers or "eco-labels" to describe

stewardship practices used in the production of the product and benefits to

the environment. Efforts should be made to target funding to address the

needs of beginning, minority, and women farmers.

b) The interagency team should examine the barriers and opportunities for

farmers to label their products as a means to differentiate their products so

long as the labeling is not anti-competitive and does not harm the public

interest. This study should include labeling of point of origin and growing

practices, as well as other factors for product differentiation. The study
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XWNNX XV^ should identify ways that USDA and other government agencies can be

supportive of product labeUng of these intrinsic values for the purpose of

adding value to farm products.

c) The Commission acknowledges the recent efforts by USDA to create

farmers markets at USDA's headquarters in Washington. DC. and with

neighboring Federal agencies. USDA should continue to expand the

development of farmers markets at USDA office sites throughout the

country. However, this should not be a top-down approach. It must include

the input and involvement of area farmers in designing the market. Care

should be taken to ensure that USDA-sponsored markets do not compete

with existing markets. Vendor participation in these markets should be

limited to farmers directly involved in growing their produce for sale, and

should not include vendors who purchase produce from distributors.

d) With the recent doubling of funds for the Women. Infants and Children/

Farmers Market Nutrition Program (WIC/FMNP) for FY 1998. USDA
should proceed to expand the program to more States and to areas where it

has only been available in limited areas. USDA should continue to pursue

increased funding to eventually serve all 50 States and U.S. Territories and

possessions. USDA's WIC/FMNP is a model program that provides small

farms with expanded markets for fresh produce ($9 million to 8,250

farmers in 1996) while at the same time meeting the nutrition needs of

low-income families. Nutrition education and cooking classes should be

coordinated with participating farmers markets to provide WIC recipients

with the knowledge needed to prepare fresh produce for consumption.

e) As USDA's Food and Nutrition Service (FNS) proceeds to replace paper

food stamps with the Electronic Benefits System, USDA should fund

demonstration projects to find technologies and outreach strategies that

enable the uninterrupted use of food stamps at farmers markets. Equip-

ment and training should be available for those markets needing assis-

tance. At the same time, FNS should pursue strategies for enabling food

stamp use through Community Supported Agriculture programs.

f) The Commission endorses the efforts of FNS. AMS. and NRCS to pursue

marketing opportunities for small farms to supply local school lunch

programs. These agencies should be commended for taking this step, and

should pursue the pilot programs in North Carolina, Georgia, and Florida

with a commitment to overcoming any barriers to developing this market.

Cooperative Extension should also be involved in supporting this effort.

The results of the pilots should be published and distributed along with a

manual to encourage replication of these efforts throughout the country.

g) Conduct a feasibility study to support a Federal Government procurement

policy that gives priority to local purchasing of fresh farm and food

products at Federal agency cafeterias, including national parks.
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h) The Cooperative State Research, Education, and Extension Service should

assess the new Community Food Projects and publicize the best projects

as models for replicating community food security and connecting low-

income people with small farmers.

Entrepreneurial development
Small farmers have the potential to meet specific market niches, but this

potential has never been intentionally pursued by USDA. Small farmers have

unique needs, constraints, and opportunities that have often been overlooked

in the design and delivery of USDA programs. For small farmers to survive in

the fast-changing agricultural industry that is dominated by large-scale produc-

tion and concentration in the food processing sector, creative financing,

specialty production, and niche marketing could serve to develop a competi-

tive edge for small farmers.

Small farmers need to be considered as viable forces in shaping community-

level economic development. While small farms have difficulty competing

with large farms that supply most of the national and international food

markets, small farms can be competitive at supplying local and regional food

markets and, in some cases, niche export markets. Small farms have the ability

to get face-to-face with local consumers, retailers, restaurants, and institutional

(schools, government agencies) markets. To pursue these markets and improve

farm profitability, small farmers will need to pursue value-added marketing

and processing strategies. In addition to operating small farms, farmers need to

be adept at running small businesses.

To take advantage of the potential for small farms to be competitive in local

and regional markets will require a concentrated effort in entrepreneurial

development, including business planning and development, financial manage-

ment, product development, and market research, analysis, and execution.

Small farmers have the ingenuity of entrepreneurialism; however, in most

cases, they are only adept at one of the three key areas of business. Farmers

are great at production, but some times lack skills and innovations in market-

ing. And in many cases, financial management skills are also lacking. Testi-

mony from a South Dakota farmer best exemplifies this issue: "1 go to meet-

ings where they teach me to tank mix my application of herbicide, they teach

me to do no-till. They teach me to be a better marketer. I have never been

invited to a meeting where they can teach me to be a processor. Not a one."^°

Recommendation 3.27 USDA should launch a Small Farm Entrepreneurial Development Initiative to

provide small farm operators and beginning farmers with targeted entrepre-

neurial training, integrated technical assistance, and priority program funding

for the purpose of developing farmer owned and operated, value-added

processing and marketing enterprises to serve local and regional community

food systems.

<^ Paul Casper, fanner and member of South Dakota Soybean Processors, testimony at the Sioux Falls. South Dakota public

meeting, August 22, 1997.
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The marketing is the tough

thing. I mean, asfarmers

y

we were not trained to be

marketers. We were hauling

the stuff to town and saying,

''What' II you give mefor it?"

- Ron Macher, Missouri

The initiative could be launched as a pilot program in 5-10 localities/regions of

the country for a period of 2 years. The pilots could be distributed geographi-

cally in the most agriculturally dependent regions of the country or locations

with the greatest concentrations of small farms. Particular emphasis should be

given to the tobacco-dependent counties of Appalachia. The initiative could

consist of 3 parts:

a) Entrepreneurial training: The Entrepreneurial Education Foundation's

"FASTRAC"^' business development curriculum should be adapted to

apply to farm-based business development. The business development

curriculum could also be adapted from other programs, such as EDGE
supported by US West. The curriculum could be deUvered via distance

education instruction to downlink pilot sites. Successful farm-related

entrepreneurs should serve as guest lecturers to provide real world insights

from experienced business people. Each entrepreneur should leave the

training with a completed business plan for actual application to an

existing or start-up business activity.

b) Integrated technical assistance: At each pilot site, "co-learning teams"

should be established. The teams should consist of entrepreneurs along

with USDA field staff from FSA, RD, NRCS-RC&D, Forest Service,

Extension, and staff from EPA, Small Business Administration, the

Department of Commerce' Economic Development Agency. Department

of Interior, land-grant university and ARS scientists along with State,

nonprofit, and private consultant rural development professionals. The

concept of the teams is three-fold: 1) to provide each entrepreneur with

ready access to and support from an integrated source of USDA and non-

USDA service providers, 2) to provide experiential training in entrepre-

neurial development for service providers to build their capacity for

assisting would-be entrepreneurs, and 3) to become more adept at leverag-

ing the expertise and resources of each individual agency and organization

to provide a comprehensive and integrated array of assistance needed by

entrepreneurs.

c) Priority program funding and assistance: Based on the model of the

Empowerment Zone/Enterprise Community and the President's Timber

Initiative, the pilot sites could be granted priority in receiving funding and

assistance from existing USDA programs to assist the start-up of new

enterprises. This could include non-formula research and extension funds,

research projects by ARS. marketing assistance through FSMIP grants or

economic research provided by ERS, Rural Development's business loan

and grant programs, export assistance through the Foreign Agricultural

Service, and more. The idea is to apply the full array of USDA resources,

expertise, and knowledge, in partnership with other business development

providers within the pilot sites, for the purpose of creating farm-based

businesses where small farmers can increase their farm income through

value-added processing and marketing enterprises.

*' "FASTRAC" is a proven business development curriculum program, developed with support from the Kaufman
Foundation, and offers comprehensive business training in financing, production, and marketing through a multiple-week

training program.
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Meat inspection
Market access is critical for producers who want to direct market their prod-

ucts to consumers. Conflicting regulations can present barriers to small

farmers in gaining access to these markets. For example, if a farmer wants to

direct market beef to consumers, processing of the animal can be done either

in a State or federally-inspected processing plant. The State-inspected plant is

the most likely choice for farmers selling locally since they are generally

smaller and more locally available. Federal plants may be hundreds of miles

away from the farm and are more costly to the farmer. But, the standards are

different for the farmer. When selling State-inspected meat, the farmer must

sell by live weight, by 1/4's or 1/2 's of a carcass, and cannot sell across State

lines. In order to sell by the cut, to restaurants, groceries, or across State lines.

Federal inspection is required. In many States, the State inspection require-

ments meet or exceed the Federal requirements, but they limit the access

farmers have to potential customers.

Under the provision of the Wholesome Meat Act of 1967, States were given

the choice of establishing their own programs or only taking responsibility for

inspecting the facility of those who do custom processing of animals sold live

to the consumer. Only 27 States established their own program, largely due to

prohibitive costs. But States where such a program was established say they

are better equipped to deal with the needs of smaller processing plants. The

National Association of State Meat and Food Inspection Directors argues that

a State program is a better bargain for the taxpayer since it doesn't require the

higher wages and expensive bureaucracy that go with hiring Federal inspec-

tors. Federal-based meat inspection officials are geared up to guide the opera-

tion of large national packers but often cannot easily adopt regulations to fit

small local packers.

Some States, such as Minnesota, have argued that dropping of a USDA
restriction on interstate shipping of State-inspected meat would provide an

incentive for States to create their own inspection programs. Officials from

States like Wisconsin, where there is an inspection program, have argued that

their inspection program must be on par with Federal regulations anyway, so

there is no reason to restrict interstate shipment of meat that comes from small

approved plants.

The National Association of State Departments of Agriculture has proposed

legislation that would drop the shipping restriction. Large packers have

successfuly lobbied against past reform and maintained dominance in inter-

state trade. USDA is examining current policy and exploring options to revise

the Federal-State meat inspection law.
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Recommendation 3.28 The Commission endorses the recommendation of USDA's Advisory Commit-

tee on Agricultural Concentration. "Urge USDA to take aggressive action in a

timely manner to end the inequities in meat inspection. With regard to Federal

and State inspections, the committee recommends that appropriate steps be

taken to promote the ability of State-inspected packing plants that meet

Federal standards of inspection to compete by selling meat in interstate

commerce. Provided, however, that such steps do not undermine the integrity

of the U.S. position regarding acceptable inspection standards and safeguards

for imported meat."

Statistical data collection

The National Agriculture Statistics Service data collection and ERS analyses

fail to adequately measure and describe the current structure of production

agriculture. While our food production system has changed from diverse

commodity and livestock production per farm unit to largely monoculture

production per farm unit, our statistical analysis stops short in its ability to

account for the value of specialized or segmented production levels. Reliance

on statistics with limited descriptive quality can lead to improper or ineffective

policy decisions.

Specifically, when USDA describes that 1.9 million small farms produce only

41 percent of the "value of production" and 122,810 farms produce 59 percent

of the "value of production," the measure does not take into account the fact

that not all farms are producing the same commodities, much less at the same

level of production. For example, 50 years ago a calf was bom. weaned, grass

fed and later grain fed usually on the same farm or farms of similar size and

structure, and then sold direct to slaughter. Today, the calf may be bom on one

farm and be valued at $400, then sold in the spring for $500, again in the

summer at $700 and, later for slaughter at $900. The same animal might begin

in a 39-head cow-calf herd and be counted at a much lower "value" than when

it is counted again as part of a 10,000-head feedlot.

The use of gross sales as a measure of contribution to farm production value

fails to distinguish between the levels of production and the value of the

production at each level. Gross sales as an indicator will be biased toward the

value-added segments of agricultural production, such as the cattle feedlot.

Without more precise indicators to measure the contribution of the primary

level of production, the contributions of small farms will be misrepresented.
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IT 'V,

Recommendation 3.29 The National Agriculture Statistics Service should redesign its methods for

measuring the value of production from U.S. farms to include another level of
analysis that fully and adequately distinguishes the separate production levels

of our mostly specialized production system. These levels would include:

a) Primary - This would measure the value of the first-level production;

includes cow/calf, lamb, farrowing, grain production, hay, fruit, vegetable,

etc.

b) Secondary - Dependent on the primary level for inputs; includes dairy,

cattle feeding, hog feeding, etc.

c) Tertiary - Processing of raw commodities; includes livestock slaughter,

canning, milling, etc.

d) Retail - The final processed product ready for consumption.

Delineating production according to these levels should provide a more
accurate look at the type of farms and their contribution at each level of

production. In particular, by isolating the primary level of production from the

other levels, analysts should be able to determine the health and performance
of this most essential level of production. Differentiation among the levels of

production should allow USDA analysts to see the primary farm production

without all the added secondary steps in order to make a sound, data-sup-

ported, less intuitive leap to expose the real status of the essential production

system.
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Policy Goal 4
Conduct Appropriate Outreach Through
Partnerships to Serve Small Farm and
Ranch Operators

At the Memphis hearing the Commission heard that "sometimes, attempts to

find the starting place for access to federally generated or federally supported

information that is relevant to small family farms were intimidating, confus-

ing, or sometimes led to less visible, underfunded, and overextended offices or

people. So it is out there but sometimes it is hard to know where to begin."^-

Information is critical in making wise farming decisions and there are many
sources of information. USDA has a responsibility to actively provide this

information to all its customers. Increasingly, research and extension institu-

tions are underfunded and overextended. This is where partnerships with

community-based organizations, nonprofits, land-grant universities, and other

interested groups should be fostered by USDA so that small farm operators are

given the greatest opportunity to become aware of and use USDA programs.

USDA and its partners should actively seek out small farm and ranch

operators.

The Commission recognizes that USDA and its partners have various tools to

reach their customers, such as newsletters, press releases, workshops, confer-

ences, and World Wide Web pages. However, we heard that information about

USDA programs is not reaching all potential customers as effectively as it

should. A representative from a community-based organization stated at the

Washington, DC, hearing that "we think one of the biggest things that keeps

limited-resource farmers from succeeding is their lack of access to services.

We believe outreach is absolutely critical to this function."^'* Effective outreach

can make the difference in access to services. At the Sacramento hearing the

Commission heard that, "the problem comes when it comes to translating

—

better said, to disseminating—these results. Usually, we operate under very

limited resources, and it's not easy to have an outreach coordinator or someone

that can go out and promote the results or promote the adoption of these

practices. "^'^ His statement emphasizes that USDA and land-grant universities

have information needed by small farm operators; however, there are barriers

to its effective transmission. This includes less than adequate resources for

outreach as well as mismatches between the methods and the target groups.

With these types of constraints , USDA must continue to seek partners in

providing information about its services. The Civil Rights Action Team

(CRAT) report made several recommendations dealing with outreach. Progress

has been made in some areas. However, the Cormiiission believes that more

*- Testimony of Teresa Maurer. Appropriate Technology Transfer for Rural Areas, Fayetteville, AR. at public meeting,

Memphis, TN. July 28, 1997.

" Testimony of Lorette Picciano, Rural Coalition, Washington, DC. at public meeting. Washington, DC September 10.

1997.

" Testimony of Jose Montenegro, Rural Development Center, Salinas, CA. public meeting at Sacramento, CA,

September 15, 1997,
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needs to be done to ensure that information reaches small and underserved

farmers. Outreach opportunities will be enhanced by developing partnerships

between USDA, the land-grant universities, community-based organizations,

and nonprofits that have direct contacts with small farm and ranch operators.

In a August 1997 policy brief from The Urban Institute stated that "experience

has shown that when nongovernmental institutions become partners with

public agencies, they can sometimes accomplish things that have proved

difficult for government to do alone. "^^ The time is ripe to forge partnerships

and to pay more attention to communication methods, media, and techniques

that can enhance our collective level of impact.

Identify small farm and ranch operators
In order to reach clientele more effectively, USDA and its partners need to

focus on client identification by obtaining up-to-date information on who and

where the clients are. The following are recommended:

Recommendation 4.1

Recommendation 4.2

The Commission recommends that USDA develop a voluntary directory of

small farms and ranches through the utilization of local county personnel of

each agricultural agency and that this directory be developed in cooperation

with the voluntary minority farms registry. The Commission recognizes that

FSA, NRCS, and Rural Development work with local groups and programs in

counties across the country, and USDA should use those resources to complete

the directory. Such programs and partners include, but are not limited to, the

Resource Conservation and Development (RC&D) Councils, the Outreach and

Technical Assistance Program for Socially Disadvantaged/Minority Farmers

program (Sec. 2501 program), and community-based organizations.

Upon completion of a county directory of small farm and ranch operators, the

county will present its information to its State Outreach Council. The Council

will be a part of the Food and Agriculture Council in each State. The USDA
Office of Outreach will then oversee completion of the project. The State lists

should be readily available to all agencies for their work with small farmers

and ranchers.

Recommendation 4.3 Local USDA agency personnel and supervisors should be held accountable

for target audience outreach programming. The Commission fully supports

CRAT recommendation No. 9, which requires the establishment of reporting

requirements to periodically collect data from USDA field offices to measure

program delivery to minority, women, and small and limited-resource farmers

and support its immediate implementation. Documented efforts and successes

to reach those small farm operators will be used as a measure of performance

of each agency's overall performance in serving underserved customers.

<' Kingsley. G. Thomas and James O. Gibson. Civil Society. The Public Sector, and Poor Communities. The Urban Institute.

Washington. DC. August 1997. No. 12.
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Strengthen outreach and program delivery

Creative programs in farm apprenticeships and on-the-job training, such as

those of the Rural Development Center in Salinas, California, have trained and

educated minority farmers and farmworkers for entry-level farm operations.

To take advantage of those working relationships and programs, partnerships

should be developed and strengthened so small and underserved farmers can

gain greater access to USDA services and land-grant institutions. The Com-
mission consistently heard that the (1) lack of credit; (2) lack of information;

and (3) complexity of program compliance have contributed to the loss of

viability by small farm and ranch operators. Effective outreach and program

delivery could relieve some of the problems in these areas. The Commission

. recommends the following:

4
Recommendation 4.4 The Secretary should request that Congress authorize USDA to develop a

^ ^ .^ program, using direct loan funds, to establish a relending program adminis-

tered by community-based and nonprofit organizations. Currently, Rural

Development administers the Intermediary Relending Program. Through this

program, direct loans are made to intermediary borrowers (i.e., private non-

profit corporations. State or local government agencies, Indian tribes, and

cooperatives) who, in turn, relend the funds to rural businesses, private non-

profit organizations, and other qualified recipients. The recipients must use the

loan for economic and community development projects, the establishment of

new businesses and/or the expansion of existing businesses. The proposed

relending program should be geared toward small loans to purchase equip-

ment, supplies, and other inputs for production agriculture for small farms,

including purchases of land.

Networl< and mentoring programs; educational services

The Commission determined that the establishment and continued support of

farmer support networks, mentoring programs, apprenticeship programs, and

consortiums are critical for small farm and ranch operators to exchange

information with one another, with key partners who support small farmers

and ranchers, and with consumers wanting to learn more about small-scale

agriculture. The Commission heard that the feelings of isolation which many

farmers experience could be mitigated through farmer networking. Beginning

farmers or farmers venturing into new crops can benefit from direct feedback

from other farmers with greater experience.

One example of a relatively effective innovation in networking is The Sustain-

able Agriculture Network, a cooperative effort of university, government,

farm, business, and nonprofit organizations dedicated to the exchange of

scientific and practical information on sustainable agriculture systems. NRCS
has also established the National Science and Technology Consortium, a

support mechanism used to provide consistency in the development and

delivery of technical products and services throughout NRCS. The consortium

includes partners such as colleges, universities, non-government organizations,

and the private sector.
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Recommendation 4.5

Recommendation 4.6

Recommendation 4.7

USDA can support

community-based

organizations notjust

through funding, but also

through collaborative projects

that help guide university

research and extension

programs to better serve

minorityfarmers.

- Jose Montenegro, California

Another example includes the one-on-one small farm assistance program

offered by the Cooperative Extension Service in Kentucky as described to the

Commission during the Memphis hearing. USDA could also build upon the

work of the Retired Educators for Agriculture Programs (REAP), whose

purpose it is to recruit African-American youth and reestablish them in the

vocational agriculture and 4-H programs in the public schools in Oklahoma.

This group could be considered by USDA as a nucleus to start using the

expertise of retired minority USDA employees. They are a valuable resource

and in many cases know the people needing the services.

The Commission recommends that USDA, through the newly formed USDA
Office of Outreach, strongly suggest that Farm Service Agency State Executive

Directors, Rural Development State Directors, NRCS State Conservationists,

and State Cooperative Extension program administrators and directors support

the formation of such networks, mentoring programs, and consortiums for

small farm and ranch operators. As networks, mentoring programs, and

consortiums are developed, one of the goals of each should be the continued

viability of small farms and the wise use of our natural resources on private

and public lands.

The Commission encourages USDA to continue to fund training sessions,

newsletters, and other educational materials through our traditional partner

organizations, as well as with new ones.

The Natural Resources Conservation Service and other appropriate USDA
agencies should conduct local educational seminars for small and traditionally

underserved farmers and ranchers for the purpose of explaining agency

programs, including the environmental and economic benefits derived from

the programs. These seminars should target conventional and organic farmers.

Farmer advocates
Farmers face many regulations as they operate their farms. The regulations

may be governed by the financing arm of USDA or the Fann Credit System,

the regulatory arm of EPA, or various local and State authorities overseeing

land use and taxes. To understand and comply with these regulations is a part

of doing business. However, it is also important that farmers be treated fairly

and given timely information that they need to conduct their business. In the

1980's, a number of farmer advocates were established in various areas of the

country to help farmers understand their choices and responsibilities under the

various USDA programs. Some farmer advocates are supported by organiza-

tions and their services are provided at no charge to the farmer. In other cases,

farmers must pay a fee to the farmer advocate. Currently, there are approxi-

mately 65 groups, in addition to State departments of agriculture, that provide

some type of farm advocacy assistance.
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Recommendation 4.8 USDA should work with community-based organizations to train people in

becoming farmer advocates and create a pool of qualified farmer advocates.

This effort could be funded through a grant program, jointly funded by USDA
in collaboration with nonprofit funding organizations, to facilitate the estab-

lishment of a program or the continuation of programs already established.

Outreach program for cooperating banks
The full potential of programs is not being achieved due to the lack of asser-

tive outreach with specific customers or because the products of a program are

slow in getting into the hands of the small farm operator. During the Memphis

and Sioux Falls hearings, the Commission heard that educating lenders about

USDA programs and the needs of small farm operators is a necessity if USDA
lending programs are to be effective in serving small farm and ranch operators.

The Commission appreciates the work being done by USDA to gamer input

from lending stakeholders and attending lending conferences, but more

proactive measures are needed in order to meet more fully the needs of small

farmers.

Recommendation 4.9

Recommendation 4.10

Recommendation 4.11

The Secretary should direct the FSA Administrator to develop and implement

a formal outreach program directed at the commercial lending community to

promote guaranteed lending for small farm and ranch operators, with special

emphasis on women, beginning, and minority farmers, and to work with the

commercial sector to remove barriers to guaranteed lending. Farm Credit

System- and USDA-approved guaranteed loan banks should be encouraged to

participate with USDA in improving credit access to small, beginning, and

traditionally underserved farmers.

USDA Rural Development should strengthen its current outreach program for

the Business and Industry Guaranteed Loan program to banks as a source of

funds for locally owned value-added businesses. The Commission understands

that a video is available at State offices at no cost for industry meetings and

conferences, a presentation is available upon request, and updated brochures

numbering 450,000 were distributed to field offices. To measure effectiveness,

the Commission recommends a requirement that loans under this program be

prioritized for locally owned, value-added farm-product-related business or

small farm business operations.

USDA should utilize existing regional and national conferences and work-

shops to inform potential lenders about the Intermediary Relending Program

(IRP) program, and about the opportunities for using it for locally based

market development for small farms. USDA Rural Development program staff

should actively seek opportunities to conduct workshops at annual conferences

of small farm organizations and community-based organizations that serve

farmers, such as the Small Farm Conference in California, the Federation of

Southern Co-ops annual meeting, and the annual Small Farm Trade Show and

Conference in Missouri.
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Recommendation 4.12

Recommendation 4.13

Risk management program delivery

Risk management is seen as a major part of the "safety net" in times of

disaster and low prices, yet products to match the modem day dilemmas are

slow in coming and in reaching the small farm operator. Due to the 1996 FAIR

Act, producers are making management decisions in a new era of farm policy.

In some programs, major changes are made, yet affected farmers do not

receive the information in a timely fashion to make sound business decisions.

In some cases, basic training is needed to ensure business decisions are based

on sound principles. In April, USDA announced a multi-year $5 million

initiative to energize risk management outreach. The initiative is expected to

intensify private and public sector efforts to introduce producers to risk

management tools.

Educational efforts by the USDA Risk Management Agency (RMA) (former

Federal Crop Insurance Corporation) should address sustainable agriculture

practices as a means of managing risk. Efforts should attain a high level of

participation by small farm and ranch operators. ("Risk management" is the

new terminology for "crop insurance.") RMA should establish and provide

information and strategies from data accumulated on small farms. The RMA
educational initiative must document the number and type of small farmers

and ranchers it has reached; what products of risk management have been

developed specifically for small farmers and ranchers to create a safety net;

and the number of small farmers and ranchers using those products. In order

for USDA to be of assistance to producers, it must conduct research that will

allow the producer to have more information about risk management, produc-

tion practices, marketing techniques, and processing options.

The Commission recommends that the Secretary of Agriculture support

legislation and take administrative action to: (a) expand coverage nationwide

to insure non-commodity crops; (b) increase transitional yields to all counties

for all crops; (c) increase Federal Government subsidy on crop insurance

premiums to support levels of 75 percent without increasing farmer premiums

at the current level of 65 percent; and (d) increase the Noninsured Crop
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Recommendation 4.14

Recommendation 4.15

Recommendation 4.16

Disaster Assistance Program (NAP) levels to 70 percent yield and 80 percent

price while maintaining premium cost currently paid by farmers. The value of

coverage should not exceed $250,000 in annual gross sales.

Effective outreach materials

Improvement is needed in agency outreach tools and documents. The way a

form is written, the way a brochure is prepared, the way employees present

themselves to customers are all important in determining if a potential USDA
customer is going to receive the service needed. The Commission is aware that

FSA did revise the direct loan assistance form in 1997 and did reduce the

number of forms sent to applicants. USDA should continue to make revisions

that benefit the applicant.

The Secretary should direct the FSA Administrator to immediately develop

and implement a formal outreach program to directly notify the approximately

8,400 clients faced with shared appreciation of their options and what actions

USDA is taking to assist in defusing this situation, as recommended by Policy

Goal 1, Recommendation 1.22.

USDA should streamline applications in all agencies and develop a "low doc"

application for smaller grant and loan requests. Program staff should assist

small and limited-resource farmers with completing the application process.

Agencies should make applications available in appropriate languages and hire

or contract with employees proficient in appropriate languages to assist

applicants.

The Commission recommends that each agency should identify and implement

effective ways to reach small farmers. The new USDA Office of Outreach should

be empowered to evaluate agency plans for effectiveness. The Commission fully

supports implementation of CRAT recommendations 38, 39 and 40:

CRAT Recommendation No. 38 - "Develop a strategic outreach plan, as

part of USDA's strategic plan, for which Agency Heads will be held

accountable through the Civil Rights performance standard."

CRAT Recommendation No. 39 - "Establish in each agency an outreach

liaison position to coordinate and direct outreach programs in conjunction

with the new USDA Office of Outreach. The agency coordinator must be

responsible for monitoring outreach goals and accomplishments to

underserved customers."

CRAT Recommendation No. 40 - "Establish State and National Outreach

Councils, comparable to the USDA Food and Agriculture Council (FAC),

to coordinate outreach efforts of all USDA agencies with State and local-

level program delivery. Require that Outreach Councils establish partner-

ships with community-based organizations and 1890, 1994, and 1862

land-grant institutions, Hispanic Association of Colleges and Universities,

and the Research and Employment Access Programs Initiative to enhance

program and service delivery to underserved communities."
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Recommendation 4.17

Recommendation 4.18

Communications should be improved within and between USDA agencies. It

has been noted that USDA agencies do not effectively communicate among
one another on common issues, such as assistance to small farm operators.

Efforts should be taken to increase exchange and collaboration across agencies

and programs to better serve small farm operators. For example, the Sustain-

able Agriculture Research and Education (SARE) program is a valuable

program to small farm operators and USDA agency personnel should be

provided an overview and training to foster understanding of the benefits of

the program and gamer ideas to improve their agency's efforts to reach small

farm and ranch operators.

The Commission recommends that the new USDA Office of Outreach conduct

performance and impact evaluations of programs that serve small farms. The

evaluations should be used to measure the effectiveness of projects in serving

the needs of small farm operators. The Office of Outreach is directed to

develop a system to determine the effectiveness of agency outreach efforts.

Based on annual appraisals, agencies could determine if small farmers and

ranchers are being reached. The Office should work with the Office of Com-
munications and CSREES to develop means of determining effectiveness

through focus groups and other measures. As part of project or program

implementation, USDA should require impact assessments.

Continuing education
Farmers need on-going development of skills and knowledge and continued

education to upgrade their skills. Some people are interested in becoming

farmers, but lack farming skills. A process should be developed that encour-

ages farmers to learn and to keep up with the changing trends in agriculture.

Constraints on continued skills development include, among others, time of

course offering, lack of transportation, language barriers, and schedules that

conflict with USDA office hours.

Recommendation 4.19

Recommendation 4.20

USDA agencies should develop innovative ways to improve access to learning

opportunities and to encourage participation. One example includes USDA
offering certificates of completion for courses or meetings attended by small

farm operators. Then, local communities and businesses could be encouraged

to recognize these certificates with some type of benefit to the farmer, such as

a discount for services or with a congratulatory posting by the community

showing support for the farmers. USDA's success could be measured by how

many new participants were reached within 1 year of this report being issued.

USDA Administration should review employment policy to provide the

flexibility for USDA offices to be partially staffed on Saturday or after regular

office hours to accommodate the schedules of small fann and ranch operators

and to be accessible for community meetings and other outreach activities.

Also, USDA local offices could hold open houses to provide an opportunity

for small farm and ranch operators to become familiar with the operations of

the office.
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Recommendation 4.21 USDA should encourage the use of local paraprofessional technicians, when
and where it is cost-effective, to assist in office paperwork processing, assist

clientele in the application process, and disseminate timely program

information.

Forestry outreach
The Forest Service has a major responsibility to ensure healthy, sustainable

forests on Federal as well as non-Federal lands through stewardship planning

and professional technical assistance. The Commission heard during the

Portland, Oregon, hearing that "any of the USDA programs and activities

aimed at maintaining or enhancing the viability of small farms should include

the element that focuses on forest production." As timber harvesting on public

lands has decreased, timber companies are increasingly looking to private

woodlot owners for their source of timber. About fifty-eight percent of all the

forest land in this country with the potential to produce commercial quantities

of timber is owned by small farm operators and non-industrial private owners.

Clearly, outreach is needed to ensure sustainable forestry for conservation and

economic purposes.

Recommendation 4.22 The Secretary should direct the Chief of the Forest Service to intensify out-

reach efforts directed toward small farm operators and traditionally

underserved farmers who own private woodlots. The Commission strongly

supports the concept of an Outreach Coordinator position at regional levels

within the Forest Service. This concept is described in the Civil Rights Action

Team Report, Recommendation No. 39.
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Policy Goal 5
Establish Future Generations of Farmers

For me, as a small, young

farmer, ifI'm going out right

now, andFm going to try to

start afarm or start a program,

I go to get money, theyjust kind

of look at me and laugh. They

just don 't really understand the

reason why Fm there or what

Fm trying to do.

Joel Harper, Kentucky

The future structure of agriculture depends on the abihty of a new generation

to enter farming. Entry into the farming business necessitates the existence of

a well-developed infrastructure of support. The barriers that hinder the next

generation from entering farming are significant. Challenges to farm entry

include:

Inability to acquire the initial capital investment

Insufficient farm entry strategies

Inadequate access to appropriate financial, managerial, and production

assistance for entering and exiting farmers.

The challenges to the continuance of small farms are highlighted by demo-

graphic data on the farm population based on the 1992 Census

:

The average farmer was 53.3 years old in 1992, up from an average of

50.3 in 1978.

Between 1982 and 1992, the percentage of young farmers under 25 was

cut in half.

Twenty-five percent of all farmers are 65 years of age and older.

The future of small farms, and the businesses that rely on them, will depend on

young people being able to enter careers in farming. USDA-ERS research

predicts that between 1992 and 2002, a half million older farmers will retire -

approximately one-fourth of all farmers. ERS predicts they will be replaced by

only 250,000 farmers. ^^ It will be critical to regenerate a trained, skilled base

of prosperous, stable, community-involved independent farm business fami-

lies. These families will provide an element of economic stability for rural

America, protect its prime farmland and steward the land into the next century.

At no other point in the history of U.S. agriculture have we faced such a wide

generational gap in farm participants. USDA and other researchers have

studied this problem but no comprehensive strategy has been launched by

USDA to date to improve opportunities to enter farming.

One strategy for the development of new farmers is apprenticeship programs.

The Commission heard testimony about an effort to train farmworkers to

become farmers in the Salinas Valley of California. The Rural Development

Center (RDC) is a nonprofit organization that trains groups of farmworkers in

the production, management, and marketing of fresh produce. They receive

instruction in organic vegetable production and have access to machinery and

land owned by RDC. Upon completion of the training program, they are

prepared to begin farming, but often face barriers gaining access to credit to

purchase or lease land. According to one of the RDC trainees, the program

" Gale, Fred. 1994. The New Generation of American Farmers. Farm Entr>' and Exit ProspecLs for the 1980's. AER-695.

USDA-ERS.
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provides a tremendous opportunity to learn to farm. However, barriers remain

in obtaining "...technical assistance; access to credit; assistance and more

information in our own language, being Spanish; more support in organic

farming as an alternative; more information regarding marketing; more

accessible organic land for small farmers so that we can work in a healthy

environment; and more control, because there's an intermediary that controls

the prices. "^^

Programs like this one that help create the opportunity for people to begin a

career in agriculture can be supported and replicated in order to establish the

next generation of farmers. In the same way that Federal Government agencies

such as Health and Human Services and private foundations are concerned

about the aging of rural doctors, we should be as concerned about the aging of

our Nation's farmers and should take the requisite steps to support opportuni-

ties and provide incentives for people to enter farming.

The Commission also received testimony describing several State agency and

nonprofit organizations that address the barriers to entry for beginning farm-

ers. These efforts include programs that link retiring farmers with beginning

farmers; development of new, regionally appropriate transition and tenure

models; and development of a National Farm Transition Network to strengthen

existing programs and help to establish new programs throughout the country.

The need for transition programs was affirmed by a South Dakota banker who
said, "I think we need more shared (opportunities)—the guy who is trying to

phase out cooperating with somebody trying to phase in. You load enough debt

on a beginning farmer or a small fanner to take over a good-sized operation,

and his risk of failure just goes through the roof. But if you've got a partner-

ship between somebody who's trying to retire and someone who's trying to get

in, the balance of that risk shifts a bit."^^

Access to capital is a critical component in establishing the next generation of

farmers. One-fourth of young farmers (under 35) have a net worth of less than

$100,000, well below what ERS classifies as necessary for a viable commer-

cial farming operation of $500,000 in capital. Credit is one critical source for

obtaining capital, but "about half of all young, low-equity farmers fail conven-

tional underwriting standards and have difficulty obtaining commercial

credit. "^^ Instead of credit, young farmers often rely on renting land rather than

purchasing. Landlords provide most of the real estate capital managed by

beginning farmers. Merchants and equipment dealers are also an important

source of operating credit for beginning farmers.

USDA assistance for beginning farmers has been primarily in the form of

subsidized credit for operating costs and farm ownership. Beginning in 1992,

" Testimony received from Carlos Aguilar. Rural Development Center. Salinas. CA. In Washington, DC, on September 10,

1997.
*•" Testimony from Boyd Waara, Vice President, First National Bank in Philip, South Dakota, at August 22, 1997 Public

Meeting of the National Commission on Small Farms.
*•'' Issues in Agriculture and Rural Finance /AIB-724-04. Economic Research Ser\'ice, USDA. August 1996. p. 2.
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FSA initiated a downpayment loan program for beginning farmers to purchase

land. A beginning farmer can make a downpayment of 10 percent for a farm

purchase and FSA will finance 30 percent of the purchase at a subsidized

interest rate. Another lender finances the remaining portion, which can be

guaranteed by FSA.

The 1996 FAIR Act created additional opportunities for assisting beginning

farmers with access to credit. The downpayment guarantee was increased to

95 percent. Beginning farmers are eligible to participate in the joint financing

program for farm ownership loans where FSA can provide half the financing

of a farm purchase at no less than 4 percent interest. Another lender provides

the remaining financing that can be guaranteed 90 percent by FSA. The FAIR

Act targets 70 percent of direct farm ownership loans to beginning farmers,

60 percent of which is to be used for downpayment loans. Beginning farmers

also have priority in purchasing farmland from FSA inventory.

The South Dakota banker also expressed caution in assuming that access to

credit will solve the entry barriers for beginning farmers, noting, "... it is

unwise and unhealthy to substitute credit, even if it's subsidized credit, for

income. "^0 Debt without certainty of income can prove to be a disastrous

venture for beginning farmers. While recent changes in USDA credit policy

have shifted attention to beginning farmers, non-credit programmatic efforts

are needed to create greater economic opportunity for beginning farmers.

Initiatives to assist beginning farmers are needed to tailor research, extension,

and marketing assistance to the needs of new entrants.

Tax policy plays a critical role in the transfer of farmland, private woodlands,

and other assets from one generation to the next. Neal E. Harl, an Iowa State

University agricultural economist, explains that taxes are part of an incentive

system. As the level of taxes on assets changes, the incentives to invest or not

invest in that asset are affected. With regard to the Taxpayer Relief Act of

1997, agriculture will be most affected by the reduction in capital gains tax

rates and the creation of the family-owned business exemption.

Harl projects that different rates of tax for capital gains distort economic

activity by encouraging people to invest in response to tax incentives rather

than the market and will be used for the primary purpose of tax sheltering. The

recent capital gains changes will not "unlock" assets, according to Harl, and

will largely benefit the top 5 percent of taxpayers. He States that "the eco-

nomic fortunes of this country over the next century are likely to be more

dependent upon investment in human capital than investment in real capital

assets. If we want to create an incentive, it's investment in people that will

boost national income."^'

™ Testimony from Boyd Waara, Vice President. First National Bank in Piiilip, South Dakota, at August 22. 1997 Public

Meeting of the National Commission on Small Farms.

'I Harl, Neil E. Guide to the Taxpayer Relief Act of 1997 (Public Law 105-34) Signed August 5. 1997. Iowa State

University p. 43-45.
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Recommendation 5.1

Recommendation 5.2
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Recommendation 5.3

Beginning farmer eligibility requirements
The Commission heard of several cases where young people seeking FSA
loans were denied because the eligibility requirements have been interpreted to

discount the farming experience of young people who grew up farming with

their parents, worked as hired farm labor, or received training through on-farm

internships and apprenticeships. FSA's eligibility criteria for beginning farmers

does not adequately take into account the on-farm experience of young

potential farmers.

The Farm Service Agency Administrator should issue a national policy state-

ment that clarifies and defines the documentation necessary to certify eligibil-

ity requirements for beginning farmers. The eligibility requirements should

include specific allowance for persons raised on family farms or who have

farm experience as hired farm labor or from internships and related training

programs.

Farm transfer

Currently, if a farmer wishes to transfer the farm to his or her heirs and take

some equity for retirement, the heirs must apply for and receive an acquisition

loan with which to "buy out" their parent(s) and a separate operating loan. The

process is cumbersome and frequently impossible because no credit is given

for the fact that the long-term operators are still, for all intents and purposes,

engaged in supervising the farm operation. The heirs might have trouble

qualifying under beginning farmer elibigility rules even though they have been

actively engaged in operating the farm with their parents.

Both the Farm Service Agency and the Farm Credit system (FCS) should

streamline and facilitate improved transfer and assumption programs of

existing FSA and FCS loans between family members to improve transferring

farms from one generation to another.

First Time Farmer Bonds
Tax-exempt bonds issued by States, called First Time Farmer Bonds, are used

in approximately 30 States for the backing of low-interest fann ownership

loans for beginning farmers. However, the potential of these programs to help

new farmers enter farming has been limited due to the size of these programs.

In addition, First Time Farmer Bonds are a small part of the tax-exempt bonds

that States use for economic development, but some of the most successful

bond programs are bumping up against their caps. The potential of these

programs could be expanded through legislative changes.

Congress should authorize the Farm Service Agency to guarantee tax-exempt

First Time Farmer Bonds used to make loans to beginning farmers and ranch-

ers. Certain agricultural bonds should be exempt from the industrial revenue

bond cap each State has under Federal regulations. These bonds should be

allowed for use in seller-financed transactions between family members.
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Farm Credit System
The Farm Credit System, as a government-sponsored enterprise, is required by

law to provide credit and financial services to beginning and small farmers.

However, the law does not specify any target levels or accountability to ensure

that FCS is serving the needs of these farmers. PCS has a poor record of

lending to small, limited-resource, beginning, and minority farmers. USDA-
ERS analysis shows that FCS primarily lends to older and well-established

farmers. In 1994, only 4 percent of FCS debt was held by farmers under the

age of 36, compared to a national share of 14 percent debt owed by young

farmers. ^-

Recommendation 5.4 The Commission strongly encourages the Farm Credit System to do a better

job providing financing to low-equity farmers across the country. USDA must

review carefully and undertake necessary changes to its guaranteed lending

programs for FCS institutions to more fully utilize guaranteed lending oppor-

tunities. Congress should enact legislation requiring that at least 15 percent of

the Farm Credit System borrowers include low-equity, beginning farmers

annually. This legislation could be modeled after the lending requirements

placed on Fannie Mae and Freddie Mac to serve low-income borrowers and

underserved communities.

Beginning farmer development
The National Farm Transition Network as well as the Rural Development

Center in Salinas, California, are models that should be replicated throughout

the country for the purpose of providing farmworkers and beginning farmers

with the information, technical assistance, mentoring, and training needed to

make a successful start in farming.

Recommendation 5.5 USDA should develop a new Beginning Farmer Development Program to

support the establishment of multiple beginning farmer training and assistance

centers throughout the country. The centers should be formed as collaborations

among community-based organizations, in particular, the farm link programs

of the National Farm Transition Network, land-grant universities, philan-

thropic foundations, and private sector organizations, such as banks and

agricultural cooperatives. These centers would provide direct training in all

aspects of farm management, and provide long-term support through

mentoring programs with existing farmers and among peers. Five million

dollars could be made available through the Fund for Rural America as a

competitive grant for seed money to establish the centers. Funding could also

be leveraged from existing USDA sources, such as the contract funding

provided for FSA borrower training.

'2
Issues in Agriculture and Rural Finance / AlB-724-04. Economic Research Service. USDA. August 1996. p. 2.

i^ ..l

93 A TIME TO ACT



Policy Goals and Recommendations Policy Goal 5

Beginning farmer grants
Beginning farmers can currently receive operating loans of up to $100,000, at

a subsidized interest rate. This creates an incentive for beginning farmers to

borrow and adopt capital-intensive approaches to farming. Listead of loans, a

grant could be an alternative, cost-effective strategy for giving beginning

farmers seed money to begin to build equity in a farming operation. The grants

would enable beginning farmers to build equity and enter agriculture through

lower capital approaches, using low-cost technologies such as hoop houses for

swine production, and low-cost approaches such as leasing breeding herds for

a share of the production. This approach would reduce risk of farm failure,

because beginning farmers would focus on building equity rather than debt. It

would create an mcentive for saving and investment, rather than borrowing. It

would eliminate the potential for large government losses due to default that

come with loans.

Recommendation 5.6 The Farm Service Agency should seek legislative authority to create a Begin-

ning Farmer Grant program for the purpose of supplying seed money for

beginning farmers. FSA would make grants of up to $7,500 per year, for a

maximum of $20,000 total over 5 years. The grants would require a 50 percent

cash match by a beginning farmer, or supporting community members or

organizations, such as community foundations. To qualify, the beginning

farmer would have to meet FSA eligibility criteria as modified in Recommen-

dation 5.1 and submit a suitable farm plan. Beginning farmers who recieve

these grants would not be eligible for chattel or other FSA operating loans at

the same time. Beginning farmers grants would be no more expensive than

operating loans. In recent years, the cost to government for interest subsidies

and loan losses on operating loans have averaged about $5,000 per borrower

annually. The cost of a grant program would be comparable.

Tax policy

The last comprehensive study of the effects of tax policy on the structure of

agriculture was conducted in the early 1980's as part of Secretary Bergland's

structure of agriculture project. This research concluded that Federal tax

policies altered the structure of agriculture by contributing to higher land

prices, providing strong incentives for larger farm operations to grow, and by

encouraging high-income taxpayers to invest in certain farming activities to

shelter income. The tax code, as well as the structure of agriculture, has

changed substantially since this research was completed. However, USDA has

conducted little research concerning the ongoing effects of tax policies on

farming opportunities and the structure of agriculture.

Recommendation 5.7

r >
The Commission recommends that ERS coordinate a study through coopera-

tive agreements with experts in agricultural tax law and farmland transfer. The

study should include a review of the tax code to examine the effect of the

current tax code on entry and exit from farming. The study should make

recommendations to the President of the United States, the Secretary of

Agriculture, the Secretary of the Treasury, and the Chairs of both the House

and Senate Finance Committees on how the tax code can be changed to
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Because if it's a

cost-prohibitive answer,

it's no answer at all. .

.

— Richard Edgar, Alabama

Recommendation 5.8

facilitate the transfer of land to a new generation of farmers. This review
should be completed and a report prepared by December 1, 1998.

The study should examine ways to provide incentives to retiring farmers to

assist new farmers in getting started. Considering the average advancing age

of farmers in this country (now at 53+), the Commission recommends that the

tax code be revised to exempt from taxation the first $10,000 of income from
the lease of farmland, facilities, or equipment to a beginning farmer. The
USDA definition of "beginning farmer" should be used.

In addition, the study should reconsider the taxation of profit resulting from
depreciation recapture on equipment when the sale is under the installment

method. Currently, the seller can often be in a situation where the amount of

income tax due in the year of sale substantially exceeds the cash received from
the sale in that same year when sold under installment. If this depreciation

recapture were exempted from the immediate recognition requirement under

the installment sale rules, for sales to beginning farmers only, the farmer

would then be able to sell the farm with a small downpayment, and allow a

new farmer, who usually lacks cash, to enter the business. This would allow

the farmer to recognize the income and pay the tax ratably over the life of the

mortgage as the principal payments are received. This would convert the sale

of the farm into an income stream equivalent to a retirement annuity.

Farm entry strategies

In addition to accessing capital, another strategy for entry includes farming

methods that require low capital investment to get started. There are fledgling

efforts to design, test, and demonstrate these techniques and strategies, mostly

among nonprofit organizations and farmers themselves, but intentional public

support to research and develop less capital-intensive strategies is needed to

provide economically conservative entry strategies for beginning farmers.

Strategies are also needed to identify and develop high-value crop and live-

stock production systems and marketing infrastructure that will reward a

beginning farmer for his or her labor and management skills.

USDA should launch an interagency Beginning Farmer Initiative dedicated to

researching, developing, disseminating, and supporting farm management

models that emphasize low capital investment, optimal use of skilled labor and

management potential of beginning farmers, and high-value crop and livestock

production and marketing methods. An interagency coordinating body should

include representatives from ARS, CSREES, Cooperative Extension, ERS,

NASS, AMS, NRCS, FS, FSA, RBS, and FAS. The USDA Beginning Farmer

Advisory Board, authorized in the 1992 Farm Credit Improvement Act, should

be appointed expeditiously in order to provide guidance and oversight in the

development and delivery of this initiative. The board should include begin-

ning farmers and farmworkers. This initiative should include:
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a) research and educational programs on low-capital options for getting

started, innovative means of acquiring capital, business planning, farm

management, and marketing skills;

Recommendation 5.9

Recommendation 5.10

.*..

Recommendation 5.11

b) outreach with educational forums for rural communities, about how they

can support establishment of new small farms through strategies such as

share leases, selling land on contract where the interest is tax exempt,

trading of labor for use of equipment, and community-based financing;

and

c) collaborative partnerships with community-based organizations, such as

the Rural Development Center, and organizational members of the Na-

tional Farm Transition Network, to train and assist beginning farmers.

The Secretary's one-third of the Fund for Rural America should include a

focus to support beginning small farmers through research and education to

strengthen small livestock farms; develop small farm marketing cooperatives

and other marketing alternatives; and support State and regional networks and

nonprofit farmlink programs.

The Economic Research Service, in cooperation with legal and financial

experts, should conduct research and analysis to design alternative financial

and legal methods for the transfer of farms from retiring to beginning farmers.

In addition, this focus should utilize unbiased organizations to proactively

encourage farm transfer to beginning and small farmers by assisting existing

farmers in maintaining the farm asset value and productive potential through-

out the life of the farm.

Cooperatives
Farmer-owned cooperatives hold promise as a means for farmers - both

established and beginning - to assert greater control over the prices for their

products and to retain a greater share of value added to raw commodities. To

ensure the long-term viability of farm cooperatives and to enable the success

of beginning farmers, efforts should be taken to include beginning farmers

directly in co-op development. For example, one of the limitations of a closed

cooperative is that when a farmer quits or dies, usually existing members buy

the farmer's shares, and ownership gradually concentrates among a smaller

number of existing larger farms instead of replenishing the membership with

new farmers.

USDA's Rural Business-Cooperative Service should research and develop

means for cooperatives to enable new small farmers to join cooperatives, to

ensure that control remains dispersed. For example, cooperatives could have a

plan for allocating a portion of freed-up shares to beginning fanners. Begin-

ning farmers would be given an opportunity to purchase the stock before

existing members. In addition, the cooperative could also provide beginning
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Smallfarms have a role in

urban and suburban areas as

well as the traditional view of

rural areas. Smallfarms have

a role in preserving some of the

farmland that's rapidly

disappearing.

John Fawcett-Long,

Washington.

Recommendation 5.12

Recommendation 5.13

farmers a means to finance or assist in the financing of the stock purchase.

USDA should emphasize means to include beginning farmer participation in

its assistance to new and existing cooperatives.

USDA's Rural Business-Cooperative Services should also research and
develop cooperative models that address the barriers beginning farmers face,

particularly models that would ease the high cost of initial capital investment.

For example, a farmer from North Dakota proposed the idea of an Op-Co. an

operational cooperative. The Op-Co would involve the allocation of farm

management operations among several farmers. One farmer might specialize

in marketing, another in purchasing, one in bookkeeping, and another in

management. This model could also include sharing or joint ownership of

equipment and facilities. A feasibility study of this model should be completed

and publicized.

Farmland preservation
Land continues to be developed for non-agricultural uses in areas of high

agricultural production. According to an American Farmland Trust study, the

United States is converting a total of about 1 million acres of farmland per

year to other uses.^^ Testimony from the Puget Sound Land Trust in Portland

indicated that where farmland is being threatened by development pressure, it

"has a very profound effect on small farmers, both those who are in farming

now and want to stay in farming, but are facing development pressure from

suburbs and subdivisions growing up around them, and people who want to

get into farming and are trying to compete with land speculators to buy

farmland."^"^ Efforts to preserve farmland are critical to enabling the next

generation of farmers to enter farming. Assessments of farmland eligible for

preservation assistance should include the potential of transition of the farm to

a beginning farmer.

USDA should identify priority factors for farmland preservation, including,

but not limited to, soil types and the potential transition of a farm to a begin-

ning farmer. These factors should be shared with counties for use in decisions

about land zoning.

The Natural Resources Conservation Service should consider expanding the

Farmland Preservation Program to include matching grants to nonprofit land

trusts. Land trust organizations have experience and expertise and contacts

with local landowners. Land trusts work with low overhead and effectively

extend their budgets to get the most results for the smallest amount of money,

making limited Federal dollars go further.

" American Farmland Trust. Saving American Farmland: What \Vi>rk.s. July 1997. p. 3.

" Testimony of Melinda McBride. Puget Sound Farm Trust. Seattle. WA. at public meeting. Portland. OR. September 5.

1997.
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Policy Goal 6
Emphasize Sustainable Agriculture as a
Profitable, Ecological and Socially Sound
Strategy for Small Farms

Smallfamilyfarms have kept

our water pure, our

environment clean, for over a

hundred years. Factory livestock

farming and corporate farming

could end all of that.

- Bob Weber, South Dakota

Sustainable agriculture integrates three main goals - environmental health,

economic profitability, and social and economic equity.^-'' Farming systems that

simultaneously pursue these three goals hold great potential for maintaining

the viability of small farms, and they contribute to the well-being of rural

communities and stewardship of our natural resources.

At the Washington, DC. public meeting, an Illinois farmer who raises over six

different grain crops pointed out that "a great deal of effort, in both the private

and public sectors, has gone into developing technologies, products and

marketing structures that require farmers to spend more money on capital-

intensive systems to produce raw commodities on a large scale, often at a great

harm to the natural environment." This farmer went on to recommend that

USDA focus its resources instead on the development of farm management

systems and technologies "to enable farmers to develop farming systems

which use their management and labor to produce higher value products in

ways consistent with long-term environmental enhancement and higher returns

per acre,
"76

I

The underlying trend toward small farm decline reflects fundamental techno-

logical and market changes. Simply put, conventional agriculture adds less and

less value to food and fiber on the farm and more and more in the input and

post-harvest sectors. We spend more on capital and inputs to enable fewer

people to produce the Nation's food and look primarily to off-farm processing

to produce higher value products. Sustainable agriculture strives to change this

trend by developing knowledge and strategies by which farmers can capture a

larger share of the agricultural dollar by using their management and skills to

cut capital and input costs— so a large share of the prices they receive for

their products remain in their own pockets— and by producing products of

higher value right on the farm.

The stewardship goal of sustainable agriculture recognizes farming's impact

on, and contribution to, environmental quality. Sustainable agriculture empha-

sizes farming practices, technologies, and management systems that protect

water quality, create habitat for wildlife, improve soil quality, and reduce

reliance on non-renewable energy sources. The specific farming practices

chosen by individual farmers are highly dependent on the farm topography,

climate, pest populations, soil characteristics, on-farm availability of resources

and the farmer's goals for his or her family. While the practices will vary from

farm to farm, the principles of sustainable farming systems are:

" "What is Sustainable Agriculture?" University of California Sustainable Agriculture Research and Education Program.

December. 1991. p. 1.

"• Testimony presented by Kevin Brussell. at Washington. DC, public meeting, September 10, 1997,
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Selection of species and varieties that are well suited to the site and

conditions on the farm;

Diversification of crops and livestock and farming practices to enhance the

biological and economic stability of the farm;

Management of the soil to enhance and protect soil quality;

Efficient and humane use of inputs; and

Consideration of farmers' goals and lifestyle choices. ^^

Diversification enables small farm operators to spread economic risk. At the

same time, diversification can provide biological assets to maximize on-farm

resources, thus lowering the cost of production. Crop rotation and use of cover

crops can provide additional sources of crop diversity, while at the same time

suppressing weeds, soil pathogens, and insects. In farming systems that mix

crop and livestock production, this diversity allows for rotation of forage and

grain crops to enhance soil quality and control erosion, utilize livestock

manure as a crop nutrient, and make more efficient use of farm labor. Sustain-

able farming systems provide small farmers a means to develop efficient,

biologically based systems that rely less on purchased inputs and yield greater

returns to a farmer's ingenuity and management skills.

In addition to cutting production costs as a means to attain the profitability

goal of sustainable agriculture, marketing strategies are also needed that allow

farmers to gain a greater return on the value of theirproducts. This includes

direct marketing, value-added processing, and production of high-value crops

that conmiand market premiums, like those enjoyed by organic foods.

SARE research results

Sustainable agriculture research and education information is not sufficiently

available. The research results and new information generated through the

USDA-CSREES Sustainable AgricuUure Research and Education (SARE)

competitive grant program provides valuable management strategies and

farming practices for small farms. However, the widespread usefulness and

application of these results are limited because sustainable agriculture repre-

sents only a fraction of USDA's research and extension funding. For example,

a cotton farmer from Alabama told the Commission about the great interest in

conducting on-farm research.^^ Out of 101 applications for producer grants in

the Southern region, grant awards were made to only 19 applicants due to

limited funds. Sustainable agriculture research and education should be given

a higher priority for funding (see also Policy Goal 7, Recommendation 7.1). At

the same time, USDA can do more to supply farmers with the information and

research results from past and current SARE research.

" "What is Sustainable Agriculture?" University of California Sustainable Agriculture Research and Education Program.

December. 1991, p. 1.

™ Testimony of Richard Edgar, Alabama Farmers Federation, Deatsville, AL, at public meeting, Memphis, TN.

July 28. 1997.
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Recommendation 6.1 The USDA Office of Communications, working in cooperation with the new

Office of Outreach. CSREES. ERS. NRCS. FSA, Forest Service, Cooperative

Extension, RBS, and AMS. should develop and conduct a communications

campaign to inform farmers of the new farming systems, strategies, practices,

and technologies emerging from the 10 years of SARE research. The commu-
nications campaign should emphasize those strategies that reduce production

costs, make more efficient use of biological assets, diversify economic risk,

and earn a higher value for farm products. The campaign could include:

placement of articles in farm magazines, presentations to the National Farm

Broadcasters, farmer profiles in USDA publications and agency newsletters,

and radio stories or Public Service Announcements about SARE research

results. USDA field agency staff of NRCS and FSA, as well as Cooperative

Extension, should also be targeted to receive SARE research results so that

they can provide small farmers with the latest production research to improve

farm profitability.

Recommendation 6.2 Cooperative Extension, NRCS, and FSA field staff should identify places

where small farms have particularly high reliance on pesticide and nutrient

use. Targeted outreach would provide small farmers in those regions with

information and technical assistance on sustainable agriculture practices.

Recommendation 6.3

> A'- 'c..

USDA's Office of Communications, in cooperation with the new Office of

Outreach, AMS. ARS, CSREES, ERS, NRCS, and FSA, should develop a

communications effort on organic fanning to coincide with the publication of

the final rule for the National Organic Standards. The communications cam-

paign should target consumers to explain what organic food is and how it is

produced. It should also target farmers - those who are currently growing

organic crops and livestock and those who are potentially interested. In

addition to explaining the new standards, the campaign should include infor-

mation on how to make the transition to organic production and where to get

information and assistance.

Recommendation 6.4 The USDA Office of Outreach, with leadership from the USDA Director of

Sustainable Development, should work closely with the President's Commis-

sion on Sustainable Development (PCSD), linking citizens interested in

sustainable development, (often limited in scope to urban and metropolitan

issues), with sustainable agriculture and farmers. Through the PCSD's interac-

tion with the Joint Center for Sustainable Communities, the USDA Director of

Sustainable Development should develop linkages with those county and city

governments interested in sustainable development and agriculture, supporting

their efforts to link urban leaders, and thereby urban consumers, with farmers

who are producing products with attention to stewardship of our natural

resources. The Office of Outreach, RBS. CSREES. and AMS should be

involved with the planning of PCSD's upcoming National Conference on

Sustainable Development to ensure that involved citizens, urban leaders, rural
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Recommendation 6.5

and community development officials, and non-governmental organizations

understand and develop linkages between sustainable communities and

sustainable agriculture.

The Cooperative State Research. Education, and Extension Service should

encourage land-grant university colleges of agriculture to offer courses in

sustainable agriculture and organic farming as electives for degrees in

agriculture.

Public lands grazing
Traditionally, communal grazing rights were granted under Colonial Spanish

and Mexican land grants and have been utilized for over three centuries. Due

to the climatic conditions of the arid Southwest, livestock grazing was practi-

cal and deemed essential for the survival of the people. The United States

Government, under the Treaty of Guadalupe Hidalgo, accepted and guaranteed

these rights to the descendants of the grantees. Many of these lands are now
held in trust by the USDA Forest Service and the Department of the Interior's

Bureau of Land Management, which provide permitees with livestock grazing

rights. American Indians and other small ranchers in the West also depend on

public lands for grazing. Small and traditionally undeserved ranchers still

depend— in most cases completely - on these traditional lands for livestock

grazing to remain economically viable.

Livestock grazing plays an important role in maintaining a balanced ecosys-

tem. Many lands are not suitable for crop production and must be managed

and maintained as traditional savanna grasslands. Livestock grazing, along

with other management tools (e.g., controlled bums), maintains the vitality of

savanna grasslands by suppressing the encroachment of woody shrubs and

trees, enhancing native grass species, improving wildlife habitat, and contrib-

uting to biological diversity.

Livestock grazing permits have come under opposition because of increased

public land use competition and some groups desire to eliminate livestock

grazing from public lands. This controversy has led to a tangle of lawsuits

against public agencies, questioning their upholding the Endangered Species

Act. A recent court injunction could mean the removal of thousands of cattle

from national grazing allotments in the Southwest. For thousands of small

ranchers, traditional access to public lands for grazing is critical to their

economic livelihood.

Over the past 50 years, 35 - 60 percent of traditional savanna grasslands in

many of the Southwestern public lands have been lost due to woody plant

encroachment and dense stands of coniferous trees. This dense overgrowth has

shaded out plant and wildlife diversity on these public lands. In addition,

wildlife ungulate species (elk) have been allowed to increase without regard to

range carrying capacity. Public land managers have adjusted range carrying

capacity by reducing livestock stocking rates (permits) for the small ranch
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Recommendation 6.6

Recommendation 6.7

Recommendation 6.8

Recommendation 6.9

Recommendation 6.10

permittee, thus causing additional economic hardship to the small ranchers. A
sustainable and viable ecosystem can only come about with balances, and not

at the expense of the small and traditionally underserved farmers and ranchers.

The Secretary of Agriculture should support legislative initiatives and adminis-

trative policy that recognizes and preserves the grazing and water use rights of

the small and traditionally underserved public land permittee as was granted

through the Treaty of Guadalupe Hidalgo. USDA should support legislation

that is now being introduced to establish a commission to investigate indi-

vidual rights of land grants and the legal rights given through U.S. treaty to the

small and traditionally underserved farmers and ranchers.

The Economic Research Service should conduct economic impact studies

determining the importance of livestock grazing on public lands and the

importance to rural economies.

Reductions in grazing permits should be suspended on U.S. Forest Service

allotments while plans are designed to enact sustainable system practices,

including conservation improvements (controlled bums, water distribution

improvement, reseeding, crossfencing, proper wildlife distribution, etc).

Special attention and assistance should be given to public land permittees who
wish to develop "grassbank" allotments on unused, underused, and newly

acquired public lands. These "grassbanks" can be utilized by permittees while

their allotments are undergoing conservation improvement.

Public land agencies should develop Coordinated Resource Management

Teams for those interested in the use of public lands, to develop management

plan objectives and seek solutions to the problems facing the multiple use of

public lands. These consortiums should consist of the USDA Forest Service,

the Department of the Interior's Bureau of Land Management and U.S. Fish

and Wildlife Service, farmers, ranchers, environmental groups, recreational

enthusiasts. State wildlife departments, and private foundations.

The USDA Forest Service should use 100 percent of grazing fees to fund

conservation programs within the district of origin (where the fees were

collected). The Forest Service and other appropriate agencies should continue

to provide reliable and credible science in managing public lands and in

preparation for future litigation concerning the Endangered Species and the

Clean Water Acts. A full-time, sustainable technical force should be in place to

provide ongoing research in the monitoring and management of public lands.

Farm revenue insurance
Federal farm revenue insurance programs discriminate against farmers using

rotational cropping practices by limiting coverage to a few major crops. Such

farmers use diversification, including crop and livestock integration, as a core

part of their production system. Thus, much of their production is not eligible
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Recommendation 6.11

r^

Recommendation 6.12

for revenue insurance as currently structured and the program is far less useful

to them than to farmers who produce only major crops eligible for coverage.

USDA's Risk Management Agency should develop an affordable Whole Farm

Revenue Insurance pilot project for diversified small farms using sustainable

farming practices. However, participants in the pilot project would be eligible

for no more than $250,000 worth of whole farm revenue insurance. The

proposed insurance would provide protection against losses relative to whole

farm income based on reasonable price and yield projections.

EQIP
The 1996 FAIR Act consolidated the conservation cost-share programs into the

Environmental Quality Improvement Program (EQIP). Half of EQIP is to be

used for livestock manure management. Large, confined livestock operations

are prohibited from accessing EQIP funds for the construction of animal waste

storage or treatment facilities. The regulations define a large, confined live-

stock operation as one with more than 1,000 animal units; however, each State

NRCS State Conservationist, after consultation with the State Technical

Committee, has the flexibility to modify this national standard to meet each

States' conservation needs. The waiver must by approved by the chief of the

NRCS.

The Commission urges the Chief of the NRCS to exercise restraint in approv-

ing exceptions to the 1,000-animal-units eligibility limit on EQIP funding for

manure storage structures, taking into consideration the impact of subsidizing

large farm expansion on income and opportunities for small farms.

USDA as an advocate
Certain laws not administered by USDA can have a direct influence on the

viability of small farm operators. USDA should represent the interests of small

farms before other Federal agencies and Congress to ensure that the needs of

small farms are understood.

Recommendation 6.13 As Congress considers reauthorization of the Endangered Species Act and

other natural resource laws administered by other Federal agencies, the

Secretary of Agriculture should provide information to Congress on any

impact that they may have on the needs and rights of small farm and ranch

operators. The Secretary should advocate means to provide incentives to small

farm and ranch operators for recovery of endangered species and preservation

of natural resources in general.

103 A TIME TO ACT



Policy Goals and Recommendations Policy Goal 6

Recommendation 6.14

Agroforestry
Agroforestry offers small farm operators a means for economic diversification,

windbreaks, biological diversity, and habitat for wildlife. USDA Extension,

conservation, and forestry services should make greater efforts to promote and

support agroforestry as part of an economic and ecological strategy for a

healthy agriculture.

The Cooperative State Research, Education, and Extension Service and the

Forest Service should sponsor a series of regional pilot projects that will

demonstrate forestry opportunities for small farms and ranches. These pilot

projects should demonstrate the concept of sustainable forestry on limited-

acreage farms and ranches.

Recommendation 6.15

Recommendation 6.16

The Natural Resources Conservation Service should implement a policy that

will result in the inclusion of potential commercial values of timber and

woodlots in every farm plan. Such documentation is needed to prove loss of

property to the Internal Revenue Service in the event of natural disasters.

USDA's Risk Management Agency should expeditiously investigate and

develop new insurance policies for emerging products such as containerized

nursery plants, Christmas trees, and other nursery products.
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Policy Goal 7
Dedicate Budget Resources to Strengthen
the Competitive Position of Small Farms
in American Agriculture

Attention needs to be given to

the fact that the smallfarmer,

the crops that he grows are just

as important to him as the

cotton is to the large farmer.

-Melvin Crum, South Carolina.

USDA has several programs that work very effectively to the benefit of small

farms. However, the potential for these programs to serve a greater number of

small farms is stymied by funding constraints. Budget cuts over the last

several years, particularly to FSA's direct lending programs, have restricted

credit availability to minority and limited-resource farms. USDA, through the

President's annual budget request, and Congress, through its annual appropria-

tions process, can demonstrate their commitment to small farm vitality by

reallocating and/or increasing funds to existing programs that best meet the

needs of small farmers.

Recommendation 7.1

_^^

Recommendation 7.2

Recommendation 7.3

Increase appropriations for the Sustainable Agriculture Research and Educa-

tion (SARE) program by $10 million each year over 3 years to reach its

authorized funding level of $40 million. The SARE Chapter 3, Professional

Development Training Program, should be funded at $10 million. The funding

increase should be specifically tailored to small farm research and education

needs, on-farm research and farmer-to-farmer networking as means of technol-

ogy transfer. Particular attention should be given to traditionally underserved

farmers. Currently funded at $8 million, SARE can only fund 17 percent of the

projects proposed. The SARE Producer Grants, awarded to farmers to design

and conduct their own on-farm research and extend their results to other

farmers, are especially popular and have proven effective at creating low-cost

production and marketing innovations.

Increase the Appropriate Technology Transfer for Rural Areas (ATTRA)

program appropriations to $3 million. With its toll-free number, ATTRA staff

respond to production and marketing questions from across the Nation, mostly

from small farms. ATTRA serves as a "crop consultant" that larger farmers can

afford to hire. While ATTRA has operated at $1.3 million over the last 6 years,

requests for assistance have more than tripled.

Increase the Outreach and Technical Assistance Program for Socially Disad-

vantaged/Minority Farmers (Sec. 2501 program) to the current authorized level

of $10 million annually through the year 2002 to conduct effective outreach

and farm management assistance. The Secretary should request an increase in

the authorization for appropriations to $15 million in 2002 and $20 million by

2004.

Recommendation 7.4 The President's Budget should request that Congress appropriate the maxi-

mum authorized levels of $85 million per year in Farm Ownership Direct

Loans and $500 million per year in Farm Operating Direct Loans.
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Recommendation 7.5

\ /»- ^

Recommendation 7.6

Recommendation 7.7

Recommendation 7.8

Recommendation 7.9

Increase CSREES Smith-Lever Formula Funding (3c) for the Small and Part-

Time Farmer program from $2.25 million to $10 million by 2000. The Depart-

ment should hold each State accountable for its portion and document how
funds were spent for purposes of small farms. Funding should increase to $15

million by 2004 and keep pace with inflation.

The Rural Technology and Cooperative Development Center Grant Program

should be increased by $10 million annually up to $20 million. The authoriza-

tion is set at $50 million, but funding has never exceeded $1.7 million. The

program is administered as a competitive grant for non-profit educational

institutions and community-based organizations for cooperative development,

training, and operations on behalf of low- and moderate-income people in

rural communities. This program is one of the few that supports rural coopera-

tive development at the grassroots level.

The Federal-State Marketing Improvement Program (FSMIP) funding should

be increased from its current level of $1.2 million to $3 million annually.

FSMIP has been an effective source of funding for feasibility studies, market

research, product development, and marketing innovations in partnership with

State-level organizations, such as State departments of agriculture and commu-
nity-based organizations. Funding increases should be targeted to niche market

development appropriate for small farms.

Funding for the Grain Inspection, Packers and Stockyards Administration is

critical to investigation of concentration in livestock markets. The President's

Budget should repeat its request for $3 million for the agency reorganization

and $1.65 million and 20 additional staff for increased economic, statistical,

and legal expertise to pursue investigations of packer competition and struc-

ture of the hvestock industry. In addition, $750,000 and 10 additional staff

should be requested and appropriated for investigation into unfair market

practices in the poultry industry. The agency must have additional economic

and legal expertise if it is more aggressively to pursue anti-competitive

practices related to industry concentration.

The Fund for Rural America should be made a permanent program with

funding at $100 million annually. The Secretary's discretionary funding should

be directed to the following priorities:

The Cooperative Value-Added Program should be continued, with priority

given to project proposals involving the development of small farm

cooperatives.

Outreach and Technical Assistance Program for Socially Disadvantaged/

Minority Farmers (Sec. 2501 program), in FY 1999 to bring the funding

level up to $10 million if it does not receive full funding through appro-

priations.

Research and extension to support beginning farmers, including the

development of low-cost livestock systems, small farm marketing coop-

eratives, and support for State and regional networks or centers to support

beginning farmers.
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In addition, the Rural Development portion of the Fund should include at least

$10 million for the Rural Business Enterprise Grant program for the purposes

of funding feasibility studies and development of innovative marketing

strategies for small farms. In addition. $3 million for RBEG could be pro-

grammed to fund technical assistance programs for nonprofit and State organi-

zations to link retiring farmers with beginning farmers for cost-effective

transitions of farms from older to younger generations.

Recommendation 7.10 USDA has released the proposed National Organic Standards, with full

implementation expected to occur sometime in 1998. Organic farming has

given innovative small farmers an opportunity to enjoy price premiums in one

of the fastest growing segments of the food industry. Effective certification

and enforcement of the national standards will be critical to maintaining the

integrity of organic products, consumer confidence in the organic label, and

fair market access to what will continue to be an expanding market with the

entrance of large food processing firms. Funding should be provided at $2

million per year for the National Organic Program to support the implementa-

tion and on going administration of the national standards.

Recommendation 7.11 The WIC/Farmers Market Nutrition Program funding should be increased to

$25 million annually in future budget requests and appropriations. This

program allows WIC recipients to redeem their WIC coupons for fresh pro-

duce at farmers markets. Now operating in 30 States, Washington, DC, and

two Tribal nations, this program provided $9 million in revenue to 8,250

farmers in 1996. With the increased funding, the program will be expanded to

more States and farmers will gain more WIC customers at farmers markets.

Recommendation 7.12 Funding for the Farmworker Housing Program should be increased to $50

million. Rural Housing Service farmworker housing funds should be directed

to community-based farmworker organizations that have a community devel-

opment corporation component. Program rules and regulations should be

altered to allow more innovation and flexibility, and to leverage other potential

sources of support in constructing farmworker housing units.
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ReCOmmGndatlon 7.1

3

The Commission recommends that the Forestry Incentive Program be revital-

ized and funded at the previous higher levels. Funding should be increased to

$6.62 million.

Recommendation 7.1

4

Funding of the Forest Stewardship Program should be increased to $27.5

million. The increased funding should be targeted to assisting small farm

>^ "^
. operators and small woodlot owners.

Recommendation 7.15 Funding for the Stewardship Incentive Program should be increased to $10

^^5^ million annually. This program provides cost-sharing for nine different for-

I- - estry practices, including riparian and wetland protection, fisheries habitat

, enhancement, and forest recreation enhancement.

Recommendation 7.1

6

The Renewable Resources Extension Act should be funded at a level of $6

million annually. Education is an important aspect of all forestry and farm

management, and the continued erosion of the Extension budget has had

serious negative outcomes at the State and local levels.
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Policy Goal 8
Provide Just and Humane Working
Conditions for All People Engaged
in Production Agriculture

Because the large

corporations pay lower

wages, it's hardfor the small

farmers who pay better and

invest more in their workers—
It's hardfor them to compete

with the corporations who can

producefor lower costs.

Tirso Moreno, Florida

The Commission heard testimony from representatives of farmworker organi-

zations who articulated interests that were common among farmworkers and

small farmers. In particular, large farm operators and agribusinesses have

unfair advantages because "employer costs have been reduced by the partial or

total exclusion of agricultural workers from coverage under key labor laws." In

addition, "the authorized importation of foreign workers for agricultural work

(H2A program),^^ by adding workers to the pool of available labor, has helped

keep wages for agricultural workers, and thus labor costs for agricultural

producers, below what they would have been without such interventions. "^°

This creates an atmosphere where farmworkers can be subject to unsafe

working conditions, substandard living conditions, and lack of worker protec-

tion and safety nets available to most U.S. wage laborers. Because large farm

operators who hire farmworkers are exempt from some national labor laws,

their "economies of scale" are deceivingly greater than they appear and

"competitiveness" is supported by government-sanctioned access to low-wage

labor. The benefits received by large farm operators come at the expense of the

farmworker and small farmer who cannot compete with large farms because

they have access to cheap labor.

Small farm operators cannot pay themselves a middle class income for their

own labor and compete with farms that minimize labor costs by paying

farmworkers less than a living wage. Ultimately, small farmers will earn fair

incomes only if farmworkers on large farms are paid fair incomes.

It is critical to recognize the basic human rights of all agricultural workers

(including small farm operators personally engaged in agricultural production,

as well as farmworkers) to be treated with respect and be able to earn a decent

income to support family members and provide for decent housing, living

conditions, education, health care, and continuing income for the elderly and

disabled.

Farmworker protection

The need for concern surrounding the treatment of farmworkers is well

documented and analyzed. Many of the recommendations outlined below

resemble recommendations made by the Commission on Agricultural Workers

in its November 1992 report to Congress.^' The Civil Rights Action Team

articulated six recommendations for USDA to act on to improve the working

™ H2A refers to the existing temporary foreign worker program that allows the temporary admission of foreign workers to

fill farm labor shortages in the U.S.

»" Report of the Commission on Agricultural Workers. November. 1992. U.S. GPO: 1993 0-332-456:QL 3. The

Commission report was authorized by Section 304 of the Immigration Reform and Control Act of 1986. p. 36.

*' Ibid, p.xix-xxxi.
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conditions of farmworkers. Now, it is important for USDA. under the leader-

ship of the Secretary of Agriculture, to work with other relevant Federal

agencies to take action on these and previous recommendations.

There is a lack of a common policy on farmworker protection laws from those

government agencies charged with protecting farmworkers. This void has

hampered the ability of the regulatory agencies to develop adequate

farmworker protection laws and to effectively implement and enforce the laws.

Historically, these agencies have not involved farmworkers in the process of

developing, implementing, and enforcing the laws. A concerted effort from all

government agencies involved, dealing directly with the farmworker commu-
nity, needs to occur in order to address the issues of respect and dignity for this

community.

Recommendation 8.1 The Secretary of Agriculture should implement the Civil Rights Action Team

Report (CRAT) Recommendation No. 60: "to establish an initiative to address

the needs of farmworkers that could be addressed through USDA programs."

While various ideas and plans have been discussed, action on this initiative has

yet to occur. Action should be taken on this initiative as soon as possible. The

initiative should include the following components:

a) The Secretary of Agriculture should request authority from the President

to establish an interdepartmental task force, with USDA as the lead

agency, to address laws, regulations, and enforcement of regulations

affecting farmworkers. The task force should consist of, but not be limited

to: USDA, the Departments of Labor, Health and Human Services,

Education, as well as the Environmental Protection Agency, Internal

Revenue Service (IRS), and Immigration and Naturalization Service. It is

recommended that the task force address, but not be limited to, the follow-

ing issues:

elimination of employer exemptions for agribusinesses and large farm

operators. Large farm operators need to be held accountable for

paying a decent wage, overtime, compensation insurance,*^- compli-

ance with Occupational Safety and Health Administration (OSHA)

regulations, and other labor laws.

repeal of the H2A foreign guest agricultural worker program,

development of specific OSHA standards to protect the health and

safety of agricultural workers.

inclusion of agricultural workers in the unemployment insurance

compensation laws.^''

inclusion of all agricultural employment in the computations of

*^ Ibid. p. xxviii.

*•' Ibid. p. xxviii.
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individual employee base period earnings. Allow farmworkers to

document their past quarters of earnings for Social Security purposes

without late penalties. Prohibit the IRS from pursuing claims for

unpaid taxes against farmworkers when agricultural employers fail to

report wages or pay taxes prior to the most recent 3- year period,

provide assistance to small farm operators to comply with minimum
labor standards. Continue exemptions for small farm operators with

fewer than four employees. All Federal Insurance Compensation Act

(FICA) earnings and taxes should be the direct responsibility of the

farm operator.

collaboration among USDA, EPA, and Labor to protect the health and

safety of farmworkers, particularly as it relates to the issue of pesti-

cides.

inclusion of farmworkers under protections afforded workers by the

National Labor Relations Board.

As the task force addresses the above issues, they should give attention to how
small farms will be affected.

b) A Farmworker Coordinator position should be created within the new

USDA Office of Outreach. Candidates for the USDA Farm Worker

Coordinator position should be solicited from community-based

farmworker organizations. The Coordinator should immediately begin

arranging regularly scheduled listening sessions between USDA, the

interdepartmental task force, and farmworkers.

c) Satellite or mobile offices should be estabUshed in communities where

high populations of farmworkers reside in order to reach farmworkers with

limited transportation access. The offices should be jointly staffed and

funded by the Federal agencies involved in the interdepartmental task

force. Staff should be bilingual and have farmworker experience. Cultur-

ally appropriate educational and technical assistance publications in the

language of the farmworkers should be made available on issues such as

pesticide safety and health care services.

d) The Cooperative State Research, Education, and Extension Service and

the Rural Business-Cooperative Service staff, along with the Farmworker

Coordinator and farmworker organizations, should conduct a feasibility

study to research and design "farmworker harvesting" cooperatives. Such

a cooperative would be designed to match the job skills of agricultural

workers with employers as an alternative to the system of farm labor

contractors. The cooperative would serve the functions of recruitment,

employment, and transportation of farmworkers. The cooperative could

also provide job training programs for individuals interested in learning

skilled agricultural techniques.
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e) USDA. either through its own competitive grants program or in collabora-

tion with other Federal agencies, should conduct research to investigate

the impact of pesticides on farmworkers and mitigation of those impacts.

Farmworkers have historically been neglected in past studies, as evidenced

by the recent collaboration between the Environmental Protection Agency,

the National Cancer Institute (NCI), and the National Institute of Environ-

mental Health Sciences' (NIEHS) $15 milHon, 10-year epidemiological

study on farm family health. This important study excluded Hispanic

farmworkers, who make up 70 percent of seasonal and 91 percent of the

migrant agricultural labor force. In addition, researchers should collabo-

rate with and provide financial support for community-based research by

people directly affected by pesticides, such as small farmers and

farmworkers. Resources are needed to encourage collaboration in order for

the land-grant universities and colleges to work more closely with commu-
nity-based farmworker organizations on issues related to farmworkers and

pesticides. The Fund for Rural America should strongly consider issues

relating to farmworkers and proposals submitted by farmworker organiza-

tions that directly work with this underserved USDA constituency.

ReCOrnmGndation 8.2 The Commission endorses CRAT recommendations 61. 62. 63, and 64 and

suggests continued progress toward implementation of the recommendations:

CRAT Recommendation No. 61: "Enforce the requirement that those who

use "restrictive use pesticides" keep records of the application of their

products. " Top priority should be given to farms that employ

farmworkers.

CRAT Recommendation No. 62: "Immediately provide pesticide informa-

tion to health care providers treating pesticide-related illnesses." Con-

gress should appropriate the $3.5 million requested by CSREES for

updating and maintaining the Extension Toxicology Network database.

The national computerized pesticide recordkeeping network on restricted

use pesticides should be accessible to all health care professionals treating

pesticide-related illnesses. Training should be provided for community

health care providers in the diagnosis, treatment, and proper reporting of

pesticide and other work-related illnesses in communities with high farm

worker populations. This training should be conducted in collaboration

with farmworker organizations that are familiar with pesticide practices

and the accompanying symptoms exhibited from pesticide exposure. This

combination of information and training will ensure that quality medical

care is being provided to farmworkers as well as small farm operators.

CRAT Recommendation No. 63: "Require USDA to use this information

to prepare comprehensive annual pesticide use reports, as mandated in the

1990 and 1996farm legislation." Currently, it is extremely difficult to get

an accurate account of pesticides used in States other than California. This

mandate was included in both the 1990 and 1996 farm bills and needs to

be implemented now. Congress should appropriate the $2 million increase
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The land is a symbol of

family welfare and safety, of

family status in the community

and the world, and is a sacred

trustfor their ancestors, other

family members, future

descendants and God, and a

sense offamily pride. These

values in human terms are

what contribute to the social

fabric of our communities.

— Maiy Ellen McKay,

New Mexico

Recommendation 8.3

in the NASS budget with the purpose of preparing the annual pesticide use

reports and also to enhance future pesticide use surveys. The increased

appropriation should be used to expand the survey to include crops that are

more labor intensive.

CRAT Recommendation No. 64: "Enforce the Environmental Justice

Executive Order at USDA." The Environmental Justice Executive Order

requires that "each agency shall make achieving environmental justice part

of its mission by identifying and addressing, as appropriate, disproportion-

ately high and adverse human health or environmental effects of its

programs, policies, and activities on minority populations and low-income

populations in the United States and its territories and possessions, the

District of Columbia, the Commonwealth of Puerto Rico, and the Com-
monwealth of the Mariana Islands. "^^

Farm-related stress

Underlying much of the testimony received by the Commission were signs of

emotional and physical stress due to the uncertainties and high risk associated

with farming. Family farms, like other family businesses, put family relation-

ships among spouses, children, parents, and grandparents in the context of the

day-to-day operation of the farm. Crop failures and low prices can have

significant impacts on the emotional well-being of farm families as well as on

farm families within the context of rural communities.

USDA and land-grant university researchers should look to rural sociologists

and specialists in the behavioral sciences to understand the social impacts

resulting from a rapidly evolving farm policy and changing rural society.

Research should examine the social, psychological, and emotional issues

relating to farm operations. This research should be used to design intervention

programs by USDA, Extension, and other groups to provide personal counsel-

ing, family counseling, stress management, lifestyle assessment and change,

and farm management. In addition, researchers should develop a set of indica-

tors to assess community-level social stress in order to monitor and improve

the conditions of rural communities. This research should be conducted as a

collaboration between land-grant university researchers and community-based

organizations.

In another area of concern, the Commission encourages the Secretary to give

consideration to recommendations regarding the need to support farmers with

disabilities. They were not received in time for full review by the Commission.

The National Easter Seal Society has suggested that USDA expand the

AgrAbility Program and establish a Center on Disability and Agriculture.

** Executive Order of President Clinton. Federal Actions to Address Environmental Justice in Minority Populations and

Low-Income Populations. Issued February 11. 1994.
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IX. Appendix 1 National Commission on Small Farms Charter

U.S. Department of Agriculture
Washington, DC
DR 1043-43 July 9, 1997
Natural Resources Conservation Service

PURPOSE
This regulation establishes the National Commission on Small Farms

(Commission). The purpose of the Commission is to gather and analyze

information regarding small U.S. farms and ranches and recommend to

the Secretary of Agriculture a national strategy to ensure their continued

viability, including specific measures the public, nonprofit and private

sectors can take to enhance the economic livelihood of small farms.

The Commission is in the public interest and within the duties and

responsibilities of the Department of Agriculture (USDA). Establish-

ment of the Commission also implements the recommendation of the

USDA Civil Rights Action Report to develop a national policy on small

farms.

2 SPECIAL INSTRUCTION
a This regulation will expire two years from the date of filing.

b Unless renewed, the Commission will terminate two years from the date

of filing.

3 OFFICERS AND MEMBERSHIP
a The Commission may have as many as 30 members, one of who will

serve as chair and two who will serve as vice-chairs. Members will

represent small farms and ranches, finance, commerce, rural communi-

ties, nonprofit organizations, academia, state and local governments,

Native Americans, farmworkers, and the diverse groups USDA programs

serve, and other interests as the Secretary determines. USDA will follow

equal opportunity practices in making appointments to the Commission.

Membership shall include, to the extent practicable, individuals with

demonstrated ability to represent minorities, women, and persons with

disabilities.

b The Secretary of Agriculture shall make all appointments to the Commis-

sion and the members will serve at the Secretary's discretion.

c The Commission may establish subcommittees as it determines neces-

sary subject to the provisions of the Federal Advisory Committee Act and

the approval of the Chair or the Chair's designee.

4 EVALUATION AND ANALYSIS
The Commission will gather and evaluate information, studies, and data

pertinent to small farms and ranches, including limited-resource farmers. This

evaluation and analysis should include:

(1) USDA and other studies, information and data, such as transcripts of

f
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public hearings for the Civil Rights Action Team, the Rural Summit, the

Civil Rights Action Report, and the reports of the USDA Sustainable

Agriculture Working Group and the Advisory Committee on Agricultural

Concentration:

(2) Current USDA programs that serve small farms and ranches and the

effectiveness of those programs, including but not limited to farm loans,

rural development loans and grants, research, extension, and education

programs, outreach and technical assistance, natural resource conserva-

tion, private forestry, risk management, marketing, fair trade practices,

trade and export promotion, farm labor, and mediation;

(3) Other Federal, state, and private sector programs and policies that serve

small farms and ranches and the effectiveness of those programs;

(4) The needs of individuals and families starting and operating small farms

and ranches, including but not limited to credit, agricultural production

and diversification, specialty crops, private forestry, marketing, risk

management, research, education, extension, mediation and alternative

dispute resolution, natural resource conservation, outreach, and technical

assistance;

(5) The effectiveness of different types of farm operations and production

systems in ensuring the viability of small farms and ranches, including,

but not limited to, sustainable agriculture, diversified and integrated

operations, specialty and niche crops, direct marketing, alternative uses

of agricultural products, community supported agriculture, and coopera-

tive or coordinated production, processing, and marketing systems,

including locally-owned, value-added cooperatives, as well as barriers to

and ways in which to promote the adoption of the most effective and

efficient operations and production practices by small farm and ranch

operators;

(6) Availability and accessibility of credit and other financing options;

(7) Ways to assist beginning farmers and ranchers as well as to assist

farmworkers including facilitating the transition from farmworker to

farm or rancher owner or operator;

(8) Relationships among USDA programs, estate planning, and other factors

influencing land ownership and the conversion of productive farm land to

non-farm uses;

(9) The effects, if any, of USDA's organizational and management structure

on the viability of small farms and ranches;

(10) Agricultural market, structural, and organizational trends as they relate to

small farms;

(11) The role of USDA, if any, in facilitating the fair and effective operation

of small farms and ranches in vertically integrated agricultural systems;

(12) The interdependence of small farms and ranches and rural economies and

communities; and

(13) The social, cultural, and environmental contributions of small farms.
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5 FINDINGS AND RECOMMENDATIONS
Based on the evaluation and analysis described in Section 4 and the public

hearings described in Section 8, the Commission shall make findings and shall

recommend a national strategy to ensure the continued viability of small farms

and ranches in U.S. agriculture. The findings and strategy shall address the

issues analyzed by the Committee under Section 4, including, but not limited

to:

(1) Ways to make existing USDA or other Federal, state, private or non-

profit programs, policies and practices more effective at meeting the

needs of and practices more effective at meeting the needs of and provide

a stronger safety net for small farms and ranches;

(2) New USDA or other Federal, state, private, or non-profit programs,

policies, and practices, that would benefit small farms and ranches and

provide a stronger safety net for small farms and ranches;

(3) The types of production systems and practices noted in number (5) of

Section 4 that are likely to be the most effective for small farms and

ranches and ways in which to improve and facilitate the adoption by

small farms and ranches of such systems and practices;

(4) Ways to assist beginning farmers, farmworkers, including addressing

minorities, women, and persons with disabilities, to become farm owners

or operators; and

(5) The role of USDA in assisting small farms and ranches in vertically

integrated agricultural systems, such as producer education about con-

tract production or regulatory action to ensure fair contracts and prac-

tices, as well as any additional steps USDA should take to address issues

of agricultural concentration.

6 HEARINGS AND PUBLIC PARTICIPATION
The Commission will hold public forums and hearings as specified in Section

8 and may hold additional forums and hearings and solicit public comment as

necessary and appropriate within budgetary constraints.

7 ESTIMATED ANNUAL OPERATING COSTS
a Commission members shall serve without pay and without reimburse-

ment of travel or per diem costs, except reimbursement of travel and per

diem costs shall be made to a Commission member who requests and

otherwise would be unable to serve without such reimbursement.

b Annual operating costs are estimated to be $155,000 including .33 staff

year support for fiscal year 1997, and $35,000 including .20 staff years

for fiscal year 1998.
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8 NUMBER AND FREQUENCY OF MEETINGS
a The Commission will meet as necessary to perform its functions as

determined by the chair. The Commission will hold at least three public

hearings, which may be in conjunction with working sessions of the

Commission.

b The designated Federal official shall be responsible for the prior approval

of the agenda for all full Commission meetings and notification of

Commission meetings and agendas in the Federal Register.

9 REPORTS/SUPPORT
a The Commission shall submit its findings and recommendations to the

Secretary of Agriculture by September 30, 1997.

b Funding and support for the Commission will be provided by the Natural

Resources and Conservation Service.
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Appendix 2 Acronyms / Abbreviations

AFPA Agricultural Fair Practices Act

AMS Agricultural Marketing Service

APHIS Animal and Plant Health Inspection Service

ARS Agricultural Research Service

ATTRA Appropriate Technology Transfer for Rural Areas

B&I Business and Industry

CRAT Civil Rights Action Team
CRIT Civil Rights Implementation Team
CSREES Cooperative State Research, Education, and Extension Service

EQIP Environmental Quality Incentive Program

ERS Economic Research Service

FAC Food and Agriculture Council

FAIR Federal Agriculture Improvement and Reform Act

FAS Foreign Agricultural Service

FCS Farm Credit System

FFAS Farm and Foreign Agricultural Service

FICA Federal Insurance Compensation Act

FmHA Farmers Home Administration

FMNP Farmers Market Nutrition Program

ENS Food and Nutrition Service

FS Forest Service

FSA Farm Service Agency

FSMIP Federal-State Marketing Improvement Program

GATT General Agreement on Tariffs and Trade

GIPSA Grain Inspection. Packers and Stockyards Administration

IRP Intermediary Relending Program

IRS Internal Revenue Service

MRP Marketing and Regulatory Programs

NAFTA North American Free Trade Agreement

NASS National Agricultural Statistics Service

NCI National Cancer Institute

NIEHS National Institute of Environmental Health Sciences

NRCS Natural Resources Conservation Service

NRE Natural Resources and Environment

OBPA Office of Budget and Program Analysis

OGC Office of the General Counsel

OSHA Occupational Safety and Health Administration

PACA Perishable Agricultural Commodities Act

PCSD President's Commission on Sustainable Development

RBEG Rural Business Enterprise Grant

RBS Rural Business-Cooperative Service

RC&D Resource Conservation and Development

RD Rural Development

REE Research, Education and Economics

RMA Risk Management Agency

SARE Sustainable Agriculture Research and Education

USDA United States Department of Agriculture

WIC Women, Infants and Children
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Appendix 3 Index

The following index is arranged according to key topics in the Commission report and according to USDA agencies. The numbers
correspond to the recommendation numbers in the report.

Advisory Boards and Civil Rig^hts Action Team EQIP Foreign Agricultural Service
Commissions (CRAT) 1.32b (FAS)
2.11 1.23 6.12 3.27

2.12 1.24 5.8

3.15 4.3 Farmer Advocates
4.16 4.8 Forest Service

Agricultural credit 8.1 3.20

1.12 8.2 Farmers Markets 3.26

1.13 3.26c 4.22
1.14 Contract production 3.26d 5.8

1.15 3.6 3.26e 6.1

1.16 3.7 7.11 6.8

1.17 3.8 6.9

1.18 Farmland Preservation 6.10

1.19 Cooperative State Research, 5.12 6.14

1.20 Education, and Extension 5.13

1.21 Service (CSREES) Forestry

,
1.22 1.3 Farm Service Agency 1.32f

1 1.31 1.5 1.11 3.20
^ 2.10 3.25 1.12 4.22

4.4 4.18 1.13 6.10

4.9 5.8 1.14 6.14

4.14 6.1 1.18 6.15

4.15 6.3 1.20 7.13

7.4 6.4 1.21 7.14

6.5 1.22 7.15

Agricultural Marketing 6.14 1.26 7.16

Service 7.5 1.31

3.26 8.1 2.10 Fund For Rural America
5.8 8.2 2.12 1.16

6.1 2.14 5.9

6.3 Cooperatives 3.26 7.9

6.4 1.10 4.1

7.7 3.16 4.5 Grain Inspection, Packers and
7.10 3.22 4.9 Stockyards Administration

3.23 4.13 3.3

s Agricultural Research Service 3.24 4.14 3.4

(ARS) 5.11 5.1 3.7

1.3 5.2 7.8

1.4 Dairy 5.3

3.26 3.12 5.5 Land-Grant Institutions

5.8 3.13 5.6 1.25

6.3 3.14 5.8

6.1

1.7

2.6

ATTRA Economic Research Service 6.2 2.7

1.7 (ERS) 6.3 2.8

7.2 1.2 3.23

1.4 Farm-related stress 3.25

Beginning farmers 3.1 8.3 6.5

5.1 3.12 8.3

5.2 3.27 Farmworkers
5.3 5.7 7.12 Market enforcement

5.4 5.8 8.1 3.1

5.5 5.10 8.2 3.2

5.6 6.1 3.5

5.8 6.3 Food and Nutrition Service 3.9

5.10
1

6.7 3.26

7.11

3.10

3.11

119 A TIME TO ACT



Appendix 3 Index

Meat inspection Public Lands Sustainable Agriculture

3.28 6.6

6.7

6.1

6.2

Minority farmers 6.8 6.4

1.23-1.24 6.9 6.5

1.25 6.13 7.1

1.26

1.27 Research and Extension Tax Policy

1.28 1.1 5.7

2.13 1.2

2.14 1.3 Tobacco

7.3

Natioinal Aericultural

1.4

1.5

1.7

1.29

1.30

Statistics Service (NASS) 1.11 USDA administrative

3.29 5.19 management and organiza-

5.8 6.7 tional structure

8.2 7.5 2.1

2.2

Natural Resources Risk Management 2.3

Conservation Service 1.32d 2.4

1.32 4.12 2.5

2.12 4.13 4.17

2.14 6.11 4.18

3.26 6.16 4.20

3.27 4.21

4.1 Rural Business - Cooperative

4.5 Service USDA Office of Outreach

4.7 1.32 2.9

5.8 3.16 4.2

5.13 3.19 4.5

6.1 5.8 4.16

6.2 5.11 4.18

6.3 6.1 6.1

6.11 6.4 6.3

6.15 8.1 6.4

8.1

Organic Farming Rural Development

1.2 1.8 Value-added market develop

6.3 1.9 ment
7.10 1.10

1.32c

1.18

1.19

Outreach and Education 1.32e 3.17

2.9 3.17 3.18

3.21 3.18 3.19

4.1 3.19 3.21

4.2 3.21 3.25

4.3 4.4 3.27

4.5 7.6 4.10

4.6

4.7 Rural Housing Service (RHS)
4.9 7.12

4.10

4.11 Statistics

4.14 3.29

4.16

4.19

7.3
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

__________________________________________
)

TIMOTHY PIGFORD, et al., )
)

Plaintiffs, )
)

v. ) Civil Action No. 97-1978 (PLF)
)

DAN GLICKMAN, Secretary, )
   United States Department of Agriculture,             )

)
Defendant. )

__________________________________________)
)

CECIL BREWINGTON, et al., )
)

Plaintiffs, )
)

v. ) Civil Action No. 98-1693 (PLF)
)

DAN GLICKMAN, Secretary, )
   United States Department of Agriculture,             )

)
Defendant. )

__________________________________________)

OPINION

Forty acres and a mule.  As the Civil War drew to a close, the United States

government created the Freedmen’s Bureau to provide assistance to former slaves.  The

government promised to sell or lease to farmers parcels of unoccupied land and land that had been

confiscated by the Union during the war, and it promised the loan of a federal government mule to

plow that land.  Some African Americans took advantage of these programs and either bought or

leased parcels of land.  During Reconstruction, however, President Andrew Johnson vetoed a bill

to enlarge the powers and activities of the Freedmen’s Bureau, and he reversed many of the
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policies of the Bureau.  Much of the promised land that had been leased to African American

farmers was taken away and returned to Confederate loyalists.  For most African Americans, the

promise of forty acres and a mule was never kept.  Despite the government’s failure to live up to

its promise, African American farmers persevered.  By 1910, they had acquired approximately 16

million acres of farmland.  By 1920, there were 925,000 African American farms in the United

States. 

On May 15, 1862, as Congress was debating the issue of providing land for freed

former slaves, the United States Department of Agriculture was created.  The statute creating the

Department charged it with acquiring and preserving “all information concerning agriculture” and

collecting “new and valuable seeds and plants; to test, by cultivation, the value of such of them as

may require such tests; to propagate such as may be worthy of propagation, and to distribute

them among agriculturists.”  An Act to establish a Department of Agriculture, ch. 71, 12 Stat.

387 (1862).  In 1889, the Department of Agriculture achieved full cabinet department status. 

Today, it has an annual budget of $67.5 billion and administers farm loans and guarantees worth

$2.8 billion.  

As the Department of Agriculture has grown, the number of African American

farmers has declined dramatically.  Today, there are fewer than 18,000 African American farms in

the United States, and African American farmers now own less then 3 million acres of land.  The

United States Department of Agriculture and the county commissioners to whom it has delegated

so much power bear much of the responsibility for this dramatic decline.  The Department itself

has recognized that there has always been a disconnect between what President Lincoln

envisioned as “the people’s department,” serving all of the people, and the widespread belief that
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the Department is “the last plantation,” a department “perceived as playing a key role in what

some see as a conspiracy to force minority and disadvantaged farmers off their land through

discriminatory loan practices.”  See Pls’ Motion for Class Certification, Exh. B, Civil Rights at the

United States Department of Agriculture: A Report by the Civil Rights Action Team (Feb. 1997)

(“CRAT Report”) at 2. 

For decades, despite its promise that “no person in the United States shall, on the

ground of race, color, or national origin, be excluded from participation in, be denied the benefits

of, or be otherwise subjected to discrimination under any program or activity of an applicant or

recipient receiving Federal financial assistance from the Department of Agriculture,” 7 C.F.R.

§ 15.1, the Department of Agriculture and the county commissioners discriminated against

African American farmers when they denied, delayed or otherwise frustrated the applications of

those farmers for farm loans and other credit and benefit programs.  Further compounding the

problem, in 1983 the Department of Agriculture disbanded its Office of Civil Rights and stopped

responding to claims of discrimination.  These events were the culmination of a string of broken

promises that had been made to African American farmers for well over a century.  

It is difficult to resist the impulse to try to undo all the broken promises and years

of discrimination that have led to the precipitous decline in the number of African American

farmers in the United States.  The Court has before it a proposed settlement of a class action

lawsuit that will not undo all that has been done.  Despite that fact, however, the Court finds that

the settlement is a fair resolution of the claims brought in this case and a good first step towards

assuring that the kind of discrimination that has been visited on African American farmers since



1 Most of the class members are complaining about racial discrimination in the
USDA’s credit programs.  ECOA provides the statutory basis for claims of discrimination in
credit transactions.  See 15 U.S.C. § 1691.  A small number of class members, approximately 5%
of the class, complain about the USDA’s administration of its benefit programs, especially its
disaster relief programs.  See Seventh Amended Complaint at ¶ 76.  The benefit programs are not
subject to ECOA, and the claims against the USDA for alleged acts of discrimination in these
programs are brought under the Administrative Procedure Act, 5 U.S.C. § 706.  The differences
between the two types of claims lead to slight variations in the burdens of proof and the relief
provided.
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Reconstruction will not continue into the next century.  The Court therefore will approve the

settlement.

I.  BACKGROUND OF THE CASE

The plaintiffs in this case allege (1) that the United States Department of

Agriculture (“USDA”) willfully discriminated against them and other similarly situated African

American farmers on the basis of their race when it denied their applications for credit and/or

benefit programs or delayed processing their applications, and (2) that when plaintiffs filed

complaints of discrimination with the USDA, the USDA failed properly to investigate and resolve

those complaints.  See Seventh Amended Complaint at 4-5.  Plaintiffs allege that defendant’s

actions violated a number of statutes and the Constitution, but both sides agree that this case

essentially is brought under the Equal Credit Opportunity Act, 15 U.S.C. § 1691 (“ECOA”).  See

Transcript of Hearing of March 2, 1999, at 19.1

The Court certified this case as a class action on October 9, 1998, and

preliminarily approved a Consent Decree on January 5, 1999.  After a hearing held on March 2,

1999, the parties made some revisions to the proposed Consent Decree and filed a revised



2 The technical differences among USDA’s various credit and non-credit programs
are set forth in detail in a previous Opinion of this Court.  See Pigford v. Glickman, 182 F.R.D.
341, 342-44 (D.D.C. 1998).  
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proposed Consent Decree with the Court on March 19, 1999.  The Court now concludes that the

revised proposed Consent Decree is fair, adequate and reasonable.

A. Factual Background

Farming is a hard way to make a living.  Small farmers operate at the whim of

conditions completely beyond their control; weather conditions from year to year and marketable

prices of crops to a large extent determine whether an individual farmer will make a profit, barely

break even or lose money.  As a result, many farmers depend heavily on the credit and benefit

programs of the United States Department of Agriculture to take them from one year to the next.2 

For instance, if an early freeze kills three-quarters of a farmer’s crop one year, he may not have

sufficient resources to buy seeds to plant in the following season.  Or if a farmer needs to

modernize his operations and buy a new grain harvester in order to make his operations profitable,

he often cannot afford to buy the harvester without an extension of credit.  Because of the

seasonal nature of farming, it also is of utmost importance that credit and benefit applications be

processed quickly or the farmer may lose all or most of his anticipated income for an entire year. 

It does a farmer no good to receive a loan to buy seeds after the planting season has passed.

The USDA’s credit and benefit programs are federally funded programs, but the

decisions to approve or deny applications for credit or benefits are made locally at the county

level.  In virtually every farming community, local farmers and ranchers elect three to five member

county committees.  The county committee is responsible for approving or denying farm credit
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and benefit applications, as well as for appointing a county executive who is supposed to provide

farmers with help in completing their credit and benefit applications.  The county executive also

makes recommendations to the county committee regarding which applications should be

approved.  The salaries of the county committee members and the county executives are paid

from federal funds, but they are not considered federal government employees.  Similarly, while

federal money is used to fund the credit and benefit programs, the elected county officials, not

federal officials, make the decision as to who gets the federal money and who does not.

The county committees do not represent the racial diversity of the communities

they serve.  In 1996, in the Southeast Region, the region in the United States with the most

African American farmers, just barely over 1% of the county commissioners were African

American (28 out of a total of 2469).  See CRAT Report at 19.  In the Southwest region, only

0.3% of the county commissioners were African American.  In two of the remaining three regions,

there was not a single African American county commissioner.  Nationwide, only 37 county 

commissioners were African American out of a total of 8147 commissioners -- approximately

0.45%.  Id. 

Throughout the country, African American farmers complain that county

commissioners have discriminated against them for decades, denying their applications, delaying

the processing of their applications or approving them for insufficient amounts or with restrictive

conditions.  In several southeastern states, for instance, it took three times as long on average to

process the application of an African American farmer as it did to process the application of a

white farmer.  CRAT Report at 21.  Mr. Alvin E. Steppes is an African American farmer from

Lee County, Arkansas.  In 1986, Mr. Steppes applied to the Farmers Home Administration
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(“FmHA”) for an operating loan.  Mr. Steppes fully complied with the application requirements,

but his application was denied.  As a result, Mr. Steppes had insufficient resources to plant crops,

he could not buy fertilizer and crop treatment for the crops he did plant, and he ended up losing

his farm.  See Seventh Amended Complaint at ¶ 14.  

Mr. Calvin Brown from Brunswick County, Virginia applied in January 1984 for

an operating loan for that planting season.  When he inquired later that month about the status of

his loan application, a FmHA county supervisor told him that the application was being processed. 

The next month, the same FmHA county supervisor told him that there was no record of his

application ever having been filed and that Mr. Brown had to reapply.  By the time Mr. Brown

finally received his loan in May or June 1984, the planting season was over, and the loan was

virtually useless to him.  In addition, the funds were placed in a “supervised” bank account, which

required him to obtain the signature of a county supervisor before withdrawing any funds, a

requirement frequently required of African American farmers but not routinely imposed on white

farmers.  See Seventh Amended Complaint at ¶ 11. 

In 1994, the entire county of Greene County, Alabama where Mr. George Hall

farmed was declared eligible for disaster payments on 1994 crop losses.  Every single application

for disaster payments was approved by the Greene County Committee except Mr. Hall’s

application for four of his crops.  See Seventh Amended Complaint at ¶ 5.  Mr. James Beverly of

Nottaway County, Virginia was a successful small farmer before going to FmHA.  To build on his

success, in 1981 he began working with his FmHA office to develop a farm plan to expand and

modernize his swine herd operations.  The plan called for loans to purchase breeding stock and

equipment as well as farrowing houses that were necessary for the breeding operations.  FmHA
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approved his loans to buy breeding stock and equipment, and he was told that the loan for

farrowing houses would be approved.  After he already had bought the livestock and the

equipment, his application for a loan to build the farrowing houses was denied.  The livestock and

equipment were useless to him without the farrowing houses.  Mr. Beverly ended up having to

sell his property to settle his debt to the FmHA.  See id. at ¶ 12. 

The denial of credit and benefits has had a devastating impact on African American

farmers.  According to the Census of Agriculture, the number of African American farmers has

declined from 925,000 in 1920 to approximately 18,000 in 1992.  CRAT Report at 14.  The farms

of many African American farmers were foreclosed upon, and they were forced out of farming. 

Those who managed to stay in farming often were subject to humiliation and degradation at the

hands of the county commissioners and were forced to stand by powerless, as white farmers

received preferential treatment.  As one of plaintiffs’ lawyers, Mr. J.L. Chestnut, aptly put it,

African American farmers “learned the hard way that though the rules and the law may be

colorblind, people are not.”  Transcript of Hearing of March 2, 1999, at 173.

Any farmer who believed that his application to those programs was denied on the

basis of his race or for other discriminatory reasons theoretically had open to him a process for

filing a civil rights complaint either with the Secretary of Agriculture or with the Office of Civil

Rights Enforcement and Adjudication (“OCREA”) at USDA.  USDA regulations set forth a

detailed process by which these complaints were supposed to be investigated and conciliated, and

ultimately a farmer who was unhappy with the outcome was entitled to sue in federal court under

ECOA.  See Pigford v. Glickman, 182 F.R.D. 341, 342-44 (D.D.C. 1998).  All the evidence

developed by the USDA and presented to the Court indicates, however, that this system was
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functionally nonexistent for well over a decade.  In 1983, OCREA essentially was dismantled  and

complaints that were filed were never processed, investigated or forwarded to the appropriate

agencies for conciliation.  As a result, farmers who filed complaints of discrimination never

received a response, or if they did receive a response it was a cursory denial of relief.  In some

cases, OCREA staff simply threw discrimination complaints in the trash without ever responding

to or investigating them.  In other cases, even if there was a finding of discrimination, the farmer

never received any relief.  

In December of 1996, Secretary of Agriculture Dan Glickman appointed a Civil

Rights Action Team (“CRAT”) to “take a hard look at the issues and make strong

recommendations for change.”  See CRAT Report at 3.  In February of 1997, CRAT concluded

that “[m]inority farmers have lost significant amounts of land and potential farm income as a result

of discrimination by FSA [Farm Services Agency] programs and the programs of its predecessor

agencies, ASCS [Agricultural Stabilization and Conservation Service] and FmHA [Farmers Home

Administration]. . . .  The process for resolving complaints has failed.  Minority and limited-

resource customers believe USDA has not acted in good faith on the complaints.  Appeals are too

often delayed and for too long.  Favorable decisions are too often reversed.”  Id. at 30-31.

Also in February of 1997, the Office of the Inspector General of the USDA issued

a report to Secretary Glickman stating that the USDA had a backlog of complaints of

discrimination that had never been processed, investigated or resolved.  See Pls’ Motion for Class

Certification, Exh. A (Evaluation Report for the Secretary on Civil Rights Issues).  The Report

found that immediate action was needed to clear the backlog of complaints, that the “program

discrimination complaint process at [the Farm Services Agency] lacks integrity, direction, and
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accountability,” id. at 6, and that “[s]taffing problems, obsolete procedures, and little direction

from management have resulted in a climate of disorder within the civil rights staff at FSA.”  Id. at

1.  

The acknowledgment by the USDA that the discrimination complaints had never

been processed, however, came too late for many African American farmers.  ECOA has a two

year statute of limitations.  See 15 U.S.C. § 1691e(f).  If the underlying discrimination alleged by

the farmer had taken place more than two years prior to the filing of an action in federal court, the

government would raise a statute of limitations defense to bar the farmer’s claims.  For instance,

some class members in this case had filed their complaints of discrimination with the USDA in

1983 for acts of discrimination that allegedly occurred in 1982 or 1983.  If the farmer waited for

the USDA to respond to his discrimination complaint and did not file an action in court until he

discovered in 1997 that the USDA had stopped responding to discrimination complaints, the

government would argue that any claim under ECOA was barred by the statute of limitations.  

In 1998, Congress provided relief to plaintiffs with respect to the statute of

limitations problem by passing legislation that tolls the statute of limitations for all those who filed

discrimination complaints with the Department of Agriculture before July 1, 1997, and who allege

discrimination at any time during the period beginning on January 1, 1981 and ending on or before

December 31, 1996.  See Agricultural, Rural Development, Food and Drug Administration, and

Related Agencies Appropriations Act, 1999, Pub. L. No. 105-277, § 741, 112 Stat. 2681

(codified at 7 U.S.C. § 2297, Notes).  

B.  Procedural Background
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From the beginning, this case has been a contentious and hard fought battle on

both sides.  The original complaint in this action was filed on August 28, 1997, by three African

American farmers representing a putative class of 641 African American farmers.  At an initial

status conference on October 30, 1997, plaintiffs requested that the case be referred to Magistrate

Judge Alan Kay for the purpose of discussing settlement.  The government opposed that request. 

The Court refused to require the government to engage in settlement negotiations if it was not

prepared to do so in good faith and with an open mind, but it made clear that the case would

move quickly.  

From plaintiffs’ perspective, the most important pieces of evidence necessary to

ensure speedy resolution of the case were the files of the individual farmers that were held by the

government.  The Court ordered both sides to comply with their obligations under Rule 26(a)(1)

of the Federal Rules of Civil Procedure by November 14, 1997, and it ordered the government to

provide plaintiffs with any files in its possession on any farmer who was part of the putative class. 

See Order of November 4, 1997.  The government complied with the Court’s discovery ruling,

and since then has continued to provide class counsel with the files of putative class members that

it has.  See Def’s November 17, 1997, Report to the Court.  

In the meantime, a number of motions to intervene were filed on behalf of putative

class members represented by other attorneys.  The two attorneys who originally had filed the

Pigford action, Mr. Alexander Pires and Mr. Philip Fraas, stated in open court that any attorney

was welcome to serve as of counsel in the case, on the condition that he or she would agree that

(1) any compensation would be provided only under the attorneys’ fees provisions of ECOA, 15

U.S.C. § 1691e(d), or other statutory fee-shifting provisions, and (2) he or she would neither



12

collect any fees from individual farmers nor enter into a contingent fee arrangement by which the

attorney would take a percentage of the farmer’s settlement or award.  Class counsel also

represented that any putative class member on whose behalf a motion to intervene was filed

would be added as a named plaintiff in an amended complaint.  

The motions to intervene subsequently were withdrawn, and a number of lawyers

entered appearances as of counsel for plaintiffs.  The resulting team of lawyers in the case

represents an extraordinary range of experience, specialties and geography: Mr. Pires and Mr.

Fraas, both of Washington D.C., have represented farmers in cases against the Department of

Agriculture for many years; Mr. J.L. Chestnut from Selma, Alabama, Mr. Othello Cross from Pine

Bluff, Arkansas, and Mr. Dennis Sweet, from Jackson, Mississippi, all are experienced civil rights

lawyers; Mr. T. Roe Frazer from Jackson, Mississippi, and Mr. Gerard Lear of Arlington, Virginia

both are complex litigation and class action specialists.  In addition, Mr. Hubbard Saunders, IV,

an attorney from Jackson, Mississippi with nearly twenty-five years of experience, and Mr. Willie

Smith from Fresno, California have worked on the case.

By mid-November of 1997, the government had rethought its original position

with respect to mediation and agreed to explore the option of settlement.  The parties quickly

agreed upon a mediator, Mr. Michael Lewis, but an agreement on the details of the mediation

process required a number of status hearings and conference calls.  Finally, in late December the

parties agreed to stay the case for a period of six months during which time they would pursue

mediation.  The parties agreed to “commence” settlement discussions on a case-by-case basis but

left open the possibility of discussing a global resolution of the case.  See Order of December 24,

1997.
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At a status conference just over two months later, however, there appeared to be a

fundamental disagreement about the process of mediation: plaintiffs wanted to negotiate a

settlement structure that would address the claims of all putative class members while the

government continued to want to mediate claims on a case-by-case basis.  Plaintiffs’ counsel, in

particular Mr. J.L. Chestnut, argued that the stay had to be lifted, legal issues briefed and decided,

and a prompt and firm trial date set.  If mediation continued on a case-by-case basis, Mr. Chestnut

argued, “Well, Your Honor can look at my gray hair; I won’t live that long.  Many of my clients

won’t live that long. . . . Please, please give my people a trial date.  It took us, Judge, 15 long

miserable years to get here and now they want to go case by case.  That will be another 15 years

of injustice.  The only way you can stop it, Your Honor, is a straightforward statement to the

government: Settle it or try it.”  Transcript of Hearing of March 5, 1998, at 37-39.  

The Court lifted the stay so that the parties could brief plaintiffs’ motion for class

certification and plaintiffs’ motion for partial summary judgment on the issue of the statute of

limitations.  See Order of March 6, 1998.  The Court also set a trial date of February 1, 1999.  Id. 

Upon the representations of the parties that they wanted to continue trying to mediate the case

with Mr. Lewis, the Court also extended the time for mediation.  See Order of April 6, 1998. 

In the meantime, plaintiffs had filed a second putative class action, Brewington v.

Glickman, Civil Action No. 98-1693.  The putative class in Brewington included those who had

filed their discrimination complaints with the USDA after February 21, 1997, the cutoff date for

the putative Pigford class, but before July 7, 1998, the filing date of Brewington.  With the

exception of the date of filing of discrimination complaints, the allegations of the Brewington

complaint mirrored those of the Pigford complaint.  
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On October 9, 1998, the Court granted the motion for class certification in

Pigford.  The Court also ordered the parties jointly to file a draft notice to class members by

October 30, 1998.  At a status hearing on October 13, 1998, plaintiffs informed the Court that

Congress had passed a bill that would toll the statute of limitations for African American farmers

who had filed complaints of discrimination with the USDA and that they would be withdrawing

their motion for partial summary judgment on the statute of limitations issue as soon as the

President signed the bill into law because that motion then would be unnecessary.  On October

21, 1998, President Clinton signed into law the bill tolling the statute of limitations that had been

enacted by Congress.  See Agricultural, Rural Development, Food and Drug Administration, and

Related Agencies Appropriations Act, 1999, Pub. L. No. 105-277, § 741, 112 Stat. 2681

(codified at 7 U.S.C. § 2297, Notes).  The waiver of the statute of limitations provides that “a

civil action to obtain relief with respect to the discrimination alleged in an eligible complaint, if

commenced not later than 2 years after the enactment of this Act, shall not be barred by any

statute of limitations.”  An “eligible complaint” is defined, in relevant part, as “a nonemployment

related complaint that was filed with the Department of Agriculture before July 1, 1997 and

alleges discrimination at any time during the period beginning on January 1, 1981 and ending

December 31, 1996” in violation of ECOA or “in the administration of a commodity program or a

disaster assistance program.”  See id. 

Faced with a February 1, 1999, trial date, the parties continued their efforts at

mediation with the help of Mr. Lewis.  At some point after the March 5, 1998 status hearing, the

focus of negotiations shifted from case-by-case analysis to structuring a global resolution of the

claims of all class members.  By December 1998, the parties had informed the Court that they



3 The “facilitator” is the Poorman-Douglas Corporation.  See Consent Decree at
¶ 1(i).  Among other responsibilities, the facilitator is required to mail copies of the Notice of
Class Certification and Proposed Class Settlement to all known class members within ten days of
the Court’s preliminary approval of the proposed Consent Decree and to undertake an advertising
campaign notifying potential class members of the class certification and proposed class
settlement.  See id. at ¶¶ 3, 4.
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were very close to agreeing upon a global settlement of plaintiffs’ claims in both Pigford and

Brewington.  Finally, on January 5, 1999, the parties filed with the Court (1) a motion to

consolidate the two cases, (2) a motion to alter the definition of the class certified in Pigford to

include members of the Brewington action and to certify the class pursuant to Rule 23(b)(3) of

the Federal Rules of Civil Procedure, (3) a motion for preliminary approval of a proposed

Consent Decree, and (4) a notice to class members.  The Court consolidated the two cases,

preliminarily approved the Consent Decree, approved the notice to class members, notified class

members of their right to file written objections by February 15, 1999, and scheduled a fairness

hearing for March 2, 1999. 

Within ten days after the preliminary approval of the Consent Decree, the

facilitator mailed a copy of the Notice of Class Certification and Proposed Class Settlement to all

then-known members of the class.3  The facilitator also arranged a print notification program with

one-quarter page advertisements in 26 general circulation newspapers for January 21, 1999, and

in 100 African-American newspapers between January 13, 1999 and January 27, 1999.  See Def’s

Memorandum in Support of Consent Decree (Declaration  of Jeanne C. Finegan).  The facilitator

also arranged to have a full page advertisement announcing the preliminary approval of the

Consent Decree and the time and place of the fairness hearing placed in the editions of TV Guide

that were distributed in an 18-state region, and a half page advertisement in the national edition of
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Jet Magazine.  See id.  In addition, the facilitator aired 44 commercials announcing the

preliminary approval of the Consent Decree and the time and place of the fairness hearing on the

Black Entertainment Network and aired 18 similar commercials on the Cable News Network over

the course of a two-week period.  The facilitator estimates that on average, the print and

television notice campaign “reached 87 percent of African-American farm operators, managers or

others in farm-related industries, an average frequency of 2.4 times.”  Id. at 6.  As of February 19,

1999, the facilitator had received 15,132 telephone calls as a result of its notification campaign. 

Id. at 7.

The USDA exerted efforts to obtain the assistance of community based

organizations, including those organizations that focus on African American and/or agricultural

issues, in communicating to class members and potential class members the fact that the Court

had preliminarily approved the Consent Decree and the time and place of the fairness hearing. 

Def’s Memorandum in Support of Consent Decree (Declaration of David H. Harris).  USDA

officials also were notified that, to the extent possible, they had an obligation to communicate to

class members information about the Consent Decree and the fairness hearing.  The Court posted

a copy of the proposed Consent Decree and the Notice of Class Certification on the Internet

Website of the United States District Court for the District of Columbia.  Finally, class counsel

held meetings in counties throughout the country, particularly in the South, to notify farmers of

the settlement, the process for filing a claim package and the time, place and purpose of the

fairness hearing.

The Court timely received approximately eighteen written objections from

organizations or individuals.  See Order of February 25, 1999.  The Court also received a number



17

of letters after the February 15, 1999 deadline which it also has considered.  With the exception of

one objection filed after the hearing, see Order of March 11, 1999, the Court has considered all

letters and filings received before and since the hearing that have expressed objections to or

comments on the proposed Consent Decree.  Class counsel and counsel for the government also

filed memoranda in support of the proposed Consent Decree and supplemental responses to the

objections raised.  

The Court conducted a fairness hearing on March 2, 1999, which lasted an entire

day.  The Court allocated time for all objectors who previously had filed written objections to the

Consent Decree and also allocated time at the end of the day for others who wished to express

their views.  See Order of February 25, 1999.  The Court provided time for class counsel and

counsel for the government to explain the proposed Consent Decree and to discuss their view of

its fairness.  The Court heard from representatives of eight organizations that had filed written

objections, six individuals who had filed written objections and ten individuals who had not filed

written objections.  The Court also heard from class counsel, counsel for the government and the

mediator.

After the hearing, the Court sent a letter to the parties summarizing some of the

objections that had been raised at the hearing and suggesting changes to the proposed Consent

Decree that might alleviate some of the concerns raised.  The Court indicated that it would not

issue a final ruling on the fairness of the proposed Consent Decree until March 19, 1999, in the

event that the parties wanted to file a revised proposed Consent Decree addressing the concerns

raised at the hearing and by the Court.  By letter of March 19, 1999, the parties transmitted to the

Court a revised proposed Consent Decree which includes those changes or clarifications that the
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parties believed they could make to the proposed Consent Decree without fundamentally altering

the framework and basis for their agreement.  The Court posted the revised Consent Decree to

the Court’s Internet Website and issued an order granting any objector leave to file any comments

with respect to the revisions to the proposed Consent Decree by March 29, 1999.  The revised

proposed Consent Decree now is before the Court to determine whether it is fair, reasonable and

adequate.

II. CLASS CERTIFICATION 

The Court originally certified a class pursuant to Rule 23(b)(2) of the Federal

Rules of Civil Procedure for purposes of determining liability.  The class was defined as 

All African-American farmers who (1) farmed between
January 1, 1983, and February 21, 1997; and (2) applied,
during that time period, for participation in a federal farm
program with USDA, and as a direct result of a
determination by USDA in response to said application,
believed that they were discriminated against on the basis of
race, and filed a written discrimination complaint with
USDA in that time period.

Pigford v. Glickman, 182 F.R.D. at 352.  Plaintiffs had asserted that the class could be certified

under either Rule 23(b)(2) or Rule 23(b)(3) of the Federal Rules of Civil Procedure, but the Court

found that it was most appropriate for purposes of determining liability to certify a class under

Rule 23(b)(2), governing class actions seeking primarily injunctive or declaratory relief.  At the

time, the Court also noted that “[i]f liability is found and the case reaches the remedy stage, the

Court will have to determine the most appropriate mechanism for determining remedy.  It is

possible that at that point it would be appropriate to certify a class pursuant to Rule 23(b)(3). . .

.”  Id. at 351 (citing Eubanks v. Billington, 110 F.3d 87, 96 (D.C. Cir. 1997) (in class action
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seeking both injunctive and monetary relief, court may adopt “hybrid” approach and certify (b)(2)

class for former and (b)(3) class for latter)).  

By Order of January 5, 1999, upon motion of the parties, the Court vacated the

Order certifying the class and certified a new class pursuant to Rule 23(b)(3) of the Federal Rules

of Civil Procedure.  The newly certified class is defined as: 

All African American farmers who (1) farmed, or attempted
to farm, between January 1, 1981 and December 31, 1996;
(2) applied to the United States Department of Agriculture
(USDA) during that time period for participation in a
federal farm credit or benefit program and who believed that
they were discriminated against on the basis of race in
USDA's response to that application; and (3) filed a
discrimination complaint on or before July 1, 1997,
regarding USDA's treatment of such farm credit or benefit
application.

Order of January 5, 1999.  

There are three changes to the substantive definition of the class.  The first change

relates to the time frame within which a class member is required to have filed his or her

discrimination complaint with the USDA.  Under the original class definition, a class member was

required to have filed his complaint with the USDA before February 21, 1997.  The putative class

in Brewington included those who had filed their complaints of discrimination with the USDA

between February 21, 1997, the cutoff date in Pigford, and July 7, 1998, the date of filing of the

Brewington action.  

The definition of the class certified by Order of January 5, 1999, modifies the class

definition so that the filing date is consistent with the recently-enacted legislation tolling the

statute of limitations.  See Agricultural, Rural Development, Food and Drug Administration, and
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Related Agencies Appropriations Act, 1999, Pub. L. No. 105-277, § 741, 112 Stat. 2681

(codified at 7 U.S.C. § 2297, Notes).  The legislation specifies that in order to toll the statute of

limitations, a farmer must have filed his complaint of discrimination with the USDA before July 1,

1997, and the new class definition includes the same cut-off date.  The resulting class has a

broader definition than the original Pigford class but a slightly narrower definition than the

proposed class definition in Brewington.  The members of the proposed Brewington class who are

not a part of the newly certified class -- that is, those who filed discrimination complaints after

July 1, 1997 -- are on a different legal footing because the statute of limitations has not been

tolled for them and resolution of their claims therefore is not appropriate in this action. 

The second change also involves timing issues. The original class definition

specified that class members must have farmed between January 1, 1983, and February 21, 1997,

and applied for a credit or benefit program during that same time period.  The definition of the

class certified by Order of January 5, 1999, requires class members to have farmed or attempted

to farm between January 1, 1981, and December 31, 1996, and to have applied for a credit or

benefit program during that time period.  As with the changed discrimination complaint filing

dates, this change in class definition is consistent with the recently-enacted legislation tolling the

statute of limitations.  See Agricultural, Rural Development, Food and Drug Administration, and

Related Agencies Appropriations Act, 1999, Pub. L. No. 105-277, § 741, 112 Stat. 2681

(codified at 7 U.S.C. § 2297, Notes).  

The third change relates to the way in which a class member’s complaint of

discrimination was transmitted to the USDA.  Under the original class definition, a class member

must have filed a “written” complaint of discrimination with the USDA.  The revised class



4 An action may appropriately be certified pursuant to Rule 23(b)(2) of the Federal
Rules of Civil Procedure if “the party opposing the class has acted or refused to act on grounds
generally applicable to the class, thereby making appropriate final injunctive relief or
corresponding declaratory relief with respect to the class as a whole.”  

An action may appropriately be certified pursuant to Rule 23(b)(3) of the Federal
Rules of Civil Procedure if the Court finds that “the questions of law or fact common to the
members of the class predominate over any questions affecting only individual members, and that
a class action is superior to other available methods for the fair and efficient adjudication of the
controversy.”  
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definition provides that the class member must have “filed a discrimination complaint,” and under

the terms of the proposed Consent Decree, class members who have participated in “listening

sessions” or have complained to members of Congress in certain case are deemed to have “filed” a

discrimination complaint.  See Consent Decree at ¶ 1(h).  None of the substantive changes to the

class definition in any way affects the Court’s analysis or conclusion that the case properly is

certified as a class action.  See Pigford v. Glickman, 182 F.R.D. at 344-45.  

The primary difference between the class certified by the Court on October 9,

1998 and the class certified by the Court on January 5, 1999, is more procedural than substantive:

the former was certified pursuant to Rule 23(b)(2) of the Federal Rules of Civil Procedure for

purposes of determining whether the USDA is liable to class members and the latter was certified

for all purposes pursuant to Rule 23(b)(3).4  Rule 23 provides that all class members in a Rule

23(b)(3) class action are entitled to notice and an opportunity to exclude themselves from -- or

“opt out” of -- the class and pursue individual remedies.  See Rule 23(c)(2), Fed. R. Civ. P.  The

Rule contains no explicit opt-out provision with respect to a class certified pursuant to Rule

23(b)(1) or Rule 23(b)(2), although a court may have discretion to permit class members to opt

out of the class in (b)(1) and (b)(2) actions.  See Eubanks v. Billington, 110 F.3d at 92-95.  The
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parties in this case agreed that it was more appropriate -- and fairer to members of the class -- to

ask the Court to certify the class under Rule 23(b)(3) for all purposes, particularly since the

proposed settlement involves primarily monetary relief.  See id. at 95.  The decision to certify the

class pursuant to Rule 23(b)(3) was made largely in order to allow class members to opt out of

the class if they wanted to pursue their remedies individually either before the USDA or by

separate court action.  

The Court already has determined that a class exists and that the class meets the

four criteria of Rule 23(a) of the Federal Rules of Civil Procedure.  See Pigford v. Glickman, 182

F.R.D. at 346-50.  Because the Court has certified the class under Rule 23(b)(3) of the Federal

Rules of Civil Procedure, it also must ensure that the separate and additional requirements of

(b)(3) are satisfied before approving the proposed settlement.  See Amchem Products, Inc. v.

Windsor, 521 U.S. 591, 622 (1997) (court’s fairness analysis for settlement purposes under Rule

23(e) cannot substitute for determination whether class is appropriately certified in the first place);

Thomas v. Albright, 139 F.3d 227, 234 (D.C. Cir.) (requirements of predominance and

superiority in subsection (b)(3) are additional to requirements of subsection (a) which apply to all

class actions), cert. denied, 119 S.Ct. 576 (1998).  

Rule 23(b)(3) requires the Court to find (1) that questions of law or fact common

to members of the class predominate over questions affecting only individual members, and (2)

that a class action is “superior to other available methods for the fair and efficient adjudication of

the controversy.”  Rule 23(b)(3), Fed. R. Civ. P.  It is designed to cover cases in which a class

action would promote “‘uniformity of decision as to persons similarly situated, without sacrificing

procedural fairness or bringing about other undesirable results.’  The Advisory Committee had
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dominantly in mind vindication of ‘the right of groups of people who individually would be

without effective strength to bring their opponents into court at all.’”  Amchem Products, Inc. v.

Windsor, 521 U.S. at 615, 617 (quoting Rule 23, Fed. R. Civ. P., Adv. Comm. Notes). This is

just such a case.

The ultimate settlement of this action envisions the creation of a mechanism on a

class-wide basis that will then be utilized to resolve the individual claims of class members outside

the traditional litigation process, most of them (Track A) in a rather formulaic way.  Most

members of the class lack documentation of the allegedly discriminatory transactions at issue. 

Without any documentation of those transactions, it would be difficult if not impossible for an

individual farmer to prevail in a suit in federal court under a traditional preponderance of the

evidence standard.  The parties acknowledge, however, that it is not the fault of class members

that they lack records.  Since class members’ lack of documentation is at least in part attributable

to the passage of time which has been exacerbated by the USDA’s failure to timely process

complaints of discrimination, there is a common issue of whether and how best to provide relief to

class members who lack documentation, and that common issue “predominate[s] over any

questions affecting only individual members.”  See Rule 23(b)(3), Fed. R. Civ. P.  This class

action and its settlement as proposed in the Consent Decree provide a mechanism to address that

common issue.  See Amchem Products, Inc. v. Windsor, 521 U.S. at 619 (“Settlement is relevant

to a class certification”).

In addition to the lack of documentation making individual adjudication of most

claims so difficult, the sheer size of the class makes the prospect of individual adjudication of

damages virtually unmanageable.  For this or any other court to adjudicate the individual claims of
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the 15,000 to 20,000 African American farmers now estimated to be members of the class would

take years or perhaps even a decade or more.  Any “fair and efficient” resolution of the claims

therefore necessitates the implementation of some sort of class-wide mechanism such as the

creative and speedy Track A/Track B procedures proposed by the parties in the Consent Decree. 

The Court therefore finds that “a class action is superior to other available methods for the fair

and efficient adjudication of the controversy.”  See Rule 23(b)(3), Fed. R. Civ. P.  The Court

concludes that this action appropriately is certified for resolution pursuant to Rule 23(b)(3) of the

Federal Rules of Civil Procedure.  The remaining question is whether the proposed Consent

Decree is fair, adequate and reasonable under Rule 23(e).

III.  PROVISIONS OF PROPOSED CONSENT DECREE

The proposed Consent Decree, as revised after the fairness hearing and jointly filed

by the parties on March 19, 1999, is a negotiated settlement that resolves all of the claims raised

by plaintiffs in the Seventh Amended Complaint.  The purpose of the Consent Decree is to ensure

that in the future all class members in their dealings with the USDA will “receive full and fair

treatment” that is “the same as the treatment accorded to similarly situated white persons.” 

Consent Decree at 1-2.  As with all settlements, it does not provide the plaintiffs and the class

they represent with everything they sought in the complaint.  Instead it is a negotiated settlement

intended to achieve much of what was sought without the need for lengthy litigation and uncertain

results.  See Stewart v. Rubin, 948 F.Supp. 1077, 1087 (D.D.C. 1996) (“inherent in compromise

is a yielding of absolutes and an abandoning of highest hopes”), aff’d 124 F.3d 1309 (D.C. Cir.

1997).  It is impossible to know precisely how much the overall settlement in this case will cost



25

the government, in part because the exact size of the class has not been determined and because

the Consent Decree provides for debt relief that is dependent on the amount of debt that

individual class members owe to the USDA, but plaintiffs estimate that the settlement is worth at

least $2.25 billion, the largest civil rights settlement in the history of this country.  See Pls’

Response to Post-Hearing Submissions at 7.

The Consent Decree accomplishes its purposes primarily through a two-track

dispute resolution mechanism that provides those class members with little or no documentary

evidence with a virtually automatic cash payment of $50,000, and forgiveness of debt owed to the

USDA (Track A), while those who believe they can prove their cases with documentary or other

evidence by a preponderance of the evidence -- the traditional burden of proof in civil litigation --

have no cap on the amount they may recover (Track B).  Those who like neither option provided

by the Consent Decree may opt out of the class and pursue their individual remedies in court or

administratively before the USDA.  The essential terms of the proposed Consent Decree and

settlement are summarized below.

Under the terms of the proposed Consent Decree, any class member has the right

to opt out of the class and pursue his remedies either administratively before the USDA or in a

separate court action.  See Consent Decree at ¶ 2(b).  A class member who opts out of the class

cannot collect any relief under the settlement, but he retains all of his legal rights to file his own

action against the USDA.  In other words, if a class member opts out of the class, nothing in this

settlement affects him.  Any class member who wishes to opt out of the class must file a written

request with the facilitator within 120 days of the date on which the Consent Decree is entered. 

See id.



5 The Court may grant an extension of this 180 day period “where the claimant
demonstrates that his failure to submit a timely claim was due to extraordinary circumstances
beyond his control.”  Consent Decree at ¶ 5(g).

6 For a claimant who otherwise meets the class definition but who filed his complaint
of discrimination after July 1, 1997, the claims package will be forwarded to JAMS-Endispute,
Inc.  JAMS-Endispute, Judicial Arbitration and Mediation Services Endispute, is a California-
based corps of retired judges with offices throughout the country that provides alternative dispute
resolution mechanisms.  JAMS-Endispute will determine whether the claimant should be allowed
to proceed as a class member despite his failure to timely file his discrimination complaint.  See
Consent Decree at ¶¶ 1(a)(ii), 6.

7 For purposes of the proposed Consent Decree, a “discrimination complaint” means
either a communication directly from the class member to the USDA or a communication from
the claimant to a member of Congress, the White House, or a state, local, or federal official who
forwarded the communication to the USDA asserting that the USDA had discriminated against
the claimant on the basis of race in connection with a federal farm credit transaction or benefit
application.  Consent Decree at ¶ 1(h).

8 Class counsel is available to perform these services without charge to the claimant.
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Those who choose to remain in the class have 180 days from the entry of the

Consent Decree within which to file their claim packages with the facilitator.  Consent Decree at

¶ 5(c).5  When a claimant submits his claim package, he must include evidence that he filed a

discrimination claim with the USDA between January 1, 1981 and July 1, 1997.  See id. at ¶ 5(b).6 

In the absence of documentation that a complaint was filed with the USDA, a claimant may

submit a declaration from “a person who is not a member of the claimant’s family” stating that he

or she has first-hand knowledge that the claimant filed the complaint.  See id.7  A claimant also

must include a certification from an attorney stating that the attorney has a good faith belief in the

truth of the factual basis of the claim and that the attorney will not require compensation from the

claimant for his or her assistance.  See id. at ¶ 5(e).8  



9 Claimants asserting discrimination in non-credit benefit programs are only entitled
to proceed under Track A.  Consent Decree at ¶ 5(d).

10 The Consent Decree defines “substantial evidence” as “such relevant evidence as
appears in the record before the adjudicator that a reasonable person might accept as adequate to
support a conclusion after taking into account other evidence in the record that fairly detracts
from that conclusion.”  Consent Decree at ¶ 1(l).
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At the time that they submit their claim packages, claimants asserting

discrimination in credit transactions also must choose between two options: adjudication of their

claims under the Track A mechanism or arbitration of their claims under the Track B mechanism. 

Consent Decree at ¶ 5(d).9  The choice made between Track A and Track B has enormous

significance.  Under Track A, the class member has a fairly low burden of proof but his recovery

is limited.  Under Track B, there is a higher burden of proof but the recovery is unlimited.  The

claims facilitator, the Poorman-Douglas Corporation, has 20 days after the filing of a claims

package within which to determine whether the claimant is a member of the class and, if he is, to

forward the materials to counsel for the USDA and to the appropriate Track A or Track B

decision-maker.  Id. at ¶ 5(f)

Under Track A, a claimant must submit “substantial evidence” demonstrating that

he or she was the victim of race discrimination.  See Consent Decree at ¶¶ 9(a)(i), 9(b)(i). 

Substantial evidence means something more than a “mere scintilla” of evidence but less than a

preponderance.  See Burns v. Office of Workers’ Compensation Programs, 41 F.3d 1555, 1562

n.10 (D.C. Cir. 1994).  Put another way, substantial evidence is such “relevant evidence as a

reasonable mind might accept to support [the] conclusion,” even when “a plausible alternative

interpretation of the evidence would support a contrary view.”  Secretary of Labor v. Federal

Mine Safety and Health Review Comm’n, 111 F.3d 913, 918 (D.C. Cir. 1997).10 
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A claimant asserting discrimination in a credit transaction can satisfy this burden by

presenting evidence of four specific things: (1) that he owned or leased, or attempted to own or

lease, farm land; (2) that he applied for a specific credit transaction at a USDA county office

between January 1, 1981 and December 31, 1996; (3) that the loan was denied, provided late,

approved for a lesser amount than requested, encumbered by restrictive conditions, or USDA

failed to provide appropriate loan service, and such treatment was less favorable than that

accorded specifically identified, similarly situated white farmers; and (4) that USDA’s treatment of

the loan application led to economic damage to the class member.  See Consent Decree at

¶ 9(a)(i).  A claimant asserting discrimination only in a non-credit benefit program can satisfy his

burden by presenting evidence (1) that he applied for a specific non-credit benefit program at a

USDA county office between January 1, 1981 and December 31, 1996, and (2) that his

application was denied or approved for a lesser amount then requested and that such treatment

was less favorable than that accorded to specifically identified, similarly situated white farmers. 

See id. at ¶ 9(b)(i).

The USDA has sixty days after it receives notice of a Track A referral to provide

the adjudicator and class counsel with any information relevant to the issues of liability and

damages.  Consent Decree at ¶ 8.  After receiving any material from the USDA, the facilitator will

either make a recommendation with respect to whether the claim should be approved or indicate

its inability to make a recommendation.  The entire packet of material, including the submissions

by the claimant and the USDA and the recommendation of the facilitator, then is referred to a

member of JAMS-Endispute, Inc., for a decision which is to be made within 30 days.  See id. at

¶ 9(a).  That decision is final, except that the Monitor, whose responsibilities are discussed further



11 The arbitrator will either be Mr. Michael Lewis, the mediator, or will be a person
selected by Mr. Lewis from a list of arbitrators pre-approved by class counsel and counsel for the
government.  See Consent Decree at ¶ 1(b); Letter of March 19, 1999 from the Parties to the
Court at ¶ 1.
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below, shall direct the adjudicator to reexamine the claim if he determines that “a clear and

manifest error has occurred” that is “likely to result in a fundamental miscarriage of justice.”  See

id. at ¶¶ 9(a)(v), 9(b)(v), 12(b)(iii).  

If the adjudicator finds in the claimant’s favor and the claim involves discrimination

in a credit transaction, the claimant will receive (1) a cash payment of $50,000; (2) forgiveness of

all debt owed to the USDA incurred under or affected by the program that formed the basis of the

claim; (3) a tax payment directly to the IRS in the amount of 25% of the total debt forgiveness

and cash payment; (4) immediate termination of any foreclosure proceedings that USDA initiated

in connection with the loan(s) at issue in the claim; and (5) injunctive relief including one-time

priority loan consideration and technical assistance.  Consent Decree at ¶¶ 9(a)(iii); 11.  If the

adjudicator finds in the claimant’s favor and the claim involves discrimination in a benefit

program, the claimant will receive a cash payment in the amount of the benefit wrongly denied

and injunctive relief including one-time priority loan consideration and technical assistance.  Id. at

¶ 9(b)(iii).

Track B arbitration is the option for those who have more extensive

documentation of discrimination in a credit transaction.  Under Track B, an arbitrator will hold a

one day mini-trial and then decide whether the claimant has established discrimination by a

preponderance of the evidence.  Consent Decree at ¶ 10.11  Class counsel will represent any

claimant who chooses Track B, or a claimant may be represented by counsel of his choice if he so



12 The parties indicated in their letter of March 19, 1999, that one of the changes to
the original Consent Decree would be that the Monitor would provide copies of his report to the
Court.  That change was not reflected in the revised Consent Decree that was filed by the parties
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desires.  Track B is designed to balance the need for prompt resolution of the claim with the need

to provide adequate discovery and a fair hearing.  The entire Track B process will take a

maximum of 240 days.  During the first 180 days, there is a mechanism for limited discovery and

depositions of witnesses.  Following the one day mini-trial, the arbitrator will render a decision

within 30 to 60 days.  Id. at ¶ 10(g).

If the arbitrator finds that the claimant has demonstrated by a preponderance of the

evidence that he was the victim of racial discrimination and that he suffered damages from that

discrimination, the claimant will be entitled to actual damages, the return of inventory property

that was foreclosed and other injunctive relief, including a one-time priority loan consideration. 

Consent Decree at ¶¶ 10(g), 11.  As with Track A claims, the decision of the arbitrator is final

except that the Monitor shall direct the arbitrator to reexamine the claim if he determines that “a

clear and manifest error has occurred” that is “likely to result in a fundamental miscarriage of

justice.”  See id. at ¶¶ 10, 12(b)(iii).  

The proposed Consent Decree also provides for an independent Monitor who will

serve for a period of five years following the entry of the decree.  The Monitor will be appointed

by the Court from a list of names proposed by the parties and cannot be removed “except upon

good cause.”  Consent Decree at ¶ 12(a).  The Monitor is responsible for making periodic written

reports to the Court, the Secretary of Agriculture, counsel for the government and class counsel,

reporting on the good faith implementation of the Consent Decree and efforts to resolve disputes

that arise between the parties under the terms of the decree.  Id. at ¶ 12(b).12  He or she will be



on March 19, 1999, but the parties have since filed a corrected page 21 of the revised Consent
Decree so that the Monitor in fact will be required to provide copies of the report to the Court.
See Notice of Filing of April 9, 1999.

31

available to class members and members of the public through a toll-free telephone number to

facilitate the lodging of Consent Decree complaints and to expedite their resolution.  Id. at

¶ 12(b)(iv).

The Court retains jurisdiction to enforce the Consent Decree through contempt

proceedings.  Consent Decree at ¶ 21.  If one side believes that the other side has violated the

terms of the Consent Decree, there is a mandatory procedure for attempting to resolve the

problem with the assistance of the Monitor that the parties must follow before filing a contempt

motion with the Court, but the Court remains available in the event that the terms of the decree

are violated.  Id. at ¶ 13.  Finally, the Consent Decree provides that class counsel shall be entitled

to reasonable attorneys’ fees and costs under ECOA, 15 U.S.C. § 1691e(d), and under the

Administrative Procedure Act, 28 U.S.C. § 2412(d), for the filing and litigation of this action and

for implementation of the Consent Decree.  Id. at ¶ 14(a). 

IV.  FAIRNESS OF PROPOSED CONSENT DECREE

Under Rule 23 of the Federal Rules of Civil Procedure, no class action may be

dismissed, settled or compromised without the approval of the Court.  Rule 23(e), Fed. R. Civ. P. 

Before giving its approval, the Court must provide adequate notice to all members of the class,

id., conduct a “fairness hearing,” and find, after notice and hearing, that the “settlement is fair,

adequate and reasonable and is not the product of collusion between the parties.”  Thomas v.



13 The Third Circuit has adopted a nine-factor test for determining the fairness of a
settlement of a class action, see Girsh v. Jepson, 521 F.2d 153 (3rd Cir. 1975), while the Tenth
Circuit has adopted a four factor test, see Gottlieb v. Wiles, 11 F.3d 1004, 1014 (10th Cir. 1993),
and the Eleventh Circuit has developed a six factor test.  See Bennett v. Behring Corp., 737 F.2d
982 (11th Cir. 1984).  Other circuits, including ours, have not imposed such rigid sets of factors,
instead recognizing that the relevant factors may vary depending on the factual circumstances. 
See Thomas v. Albright, 139 F.3d at 231; Torrisi v. Tucson Elec. Power Co., 8 F.3d 1370, 1375-
76 (9th Cir. 1993), cert denied sub nom, Reilly v. Tucson Elec. Power Co., 512 U.S. 1220 (1994). 
To the extent that the factors enumerated by the other circuits are at all relevant to the
determination of whether this Consent Decree is fair, adequate and reasonable, however, the
Court has considered and addressed those factors in this Opinion. 
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Albright, 139 F.3d at 231.  In performing this task, the Court must protect the interests of those

unnamed class members whose rights may be affected by the settlement of the action.  

In this circuit there is “no obligatory test” that the Court must use to determine

whether a settlement is fair, adequate and reasonable.  Osher v. SCA Realty I, Inc., 945 F.Supp.

298, 303-04 (D.D.C. 1996).  Instead the Court must consider the facts and circumstances of the

case, ascertain what factors are most relevant in the circumstances and exercise its discretion in

deciding whether approval of the proposed settlement is fair.13  By far the most important factor is

a comparison of the terms of the compromise or settlement with the likely recovery that plaintiffs

would realize if the case went to trial.  See Thomas v. Albright, 139 F.3d at 231 (“The court’s

primary task is to evaluate the terms of the settlement in relation to the strength of plaintiffs’

case”); Isby v. Bayh, 75 F.3d 1191, 1199 (7th Cir. 1996) (“the relative strength of plaintiffs’ case

on the merits as compared to what the defendants offer by way of settlement, is the most

important consideration”); Maywalt v. Parker and Parsley Petroleum Co., 67 F.3d 1072, 1079 (2nd

Cir. 1995) (“[t]he primary concern is with the substantive terms of the settlement: Basic to this is

the need to compare the terms of the compromise with the likely rewards of litigation”) (internal

citations and quotations omitted).  Having carefully considered all of the objections that have been



14 The Court has received written objections or comments from the following
organizations: Black Farmers and Agriculturists Assoc.; Black Farmers of North Carolina; Central
Piedmont Economic Assoc.; Concerned Black Farmers of Tennessee, Arkansas, Mississippi,
Georgia and North Carolina; Coordinating Council of Black Farm Groups; Kansas Black Farmers
Assoc.; Land Loss Prevention Project; Federation of Southern Cooperatives Land Assistance
Fund; Lawyers’ Committee for Civil Rights Under Law; NAACP; National Black Farmers;
National Council of Community Based Organizations in Agriculture; National Family Farm
Coalition; Oklahoma Black Farmers and Agriculturalists Assoc.; and United States Dept. of
Agriculture Coalition of Minority Employees.

The Court has received written objections or comments from the following
individuals (on behalf of themselves and/or on behalf of other class members): Theodore F.B.
Bates; Robert R. Binion; Abraham Carpenter, Jr.; Leonard C. Cooper; Harold M. Dunkelberger;
George and Larry Ephfrom; Percy Gooch, Sr.; Estell Green, Jr.; Patricia Gibson Green; Brown J.
Hawkins; Clarence Hardy; George and Patricia Hildebrandt; George Hobbs; Dave J. Miller; Jessie
Nimmons; Timothy C. Pigford; Amelia Roland Washington; Roy L. Rolle, Jr.; Luis C. Sanders;
Herbert L. Skinner, Jr.; Gregory R. Swecker; V.J. Switzer; George M. Whitehead; Gladys R.
Todd and Griffin Todd, Sr.; Andrew Williams; Jerome Williams; and Eddie and Dorothy Weiss.

All of the organizations and most of the individuals who had submitted written
comments or objections spoke at the hearing on March 2, 1999.  In addition, the following
individuals spoke at the hearing: Mattie Mack; Kevin Pyle; Sherman Witchler; Eddie Slaughter;
Ridgeley Mu’Min Muhammed; Willie Frank Smith; John Bender; Troy Scroggins; and Willie
Head.

All of the objections and comments, whether received in the form of letters to the
Court or as formal filings, have been filed as part of the official record of this case. To the extent
possible, the Court has attempted to address all of the objections that have been raised.  Whether
or not specifically mentioned in this Opinion, the Court has carefully considered the objections
and appreciates the extent to which the objectors have shared their thoughts and views.
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filed with the Court or expressed at the fairness hearing in relation to the strength of plaintiffs’

case, the Court concludes that the settlement is fair, adequate and reasonable and is not the

product of collusion between the parties.14 

A. The Process of Settlement

Preliminarily, the Court considers those objections that address the fairness of the

way in which the settlement negotiations were conducted, the amount of discovery completed at
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the time of settlement, the definition of the class, whether there is any evidence of collusion

between class counsel and counsel for the government, and whether class members have had

adequate notice and opportunity to be heard on the proposed settlement.  See Thomas v.

Albright, 139 F.3d at 231; Durrett v. Housing Authority of City of Providence, 896 F.2d 600, 604

(1st Cir. 1990); Mars Steel v. Continental Ill. Nat. Bank and Trust, 834 F.2d 677, 683 (7th Cir.

1987); Girsh v. Jepson, 521 F.2d 153 (3rd Cir. 1975); Osher v. SCA Realty I, Inc., 945 F.Supp. at

304.

1.  Timing of Settlement and Extent of Discovery Completed 

Some of the objectors maintain that settlement came too early and that class

counsel undertook insufficient discovery in this case before settling it.  A review of the history of

the case, however, reveals that “[t]here has been a literal mountain of discovery provided and

reviewed.”  Transcript of Hearing of March 2, 1999 at 170 (Comments of Mr. J.L. Chestnut). 

Less than three months after the case was filed, the Court ordered the USDA to open its files to

plaintiffs within fifteen days.  On the fifteenth day, the government provided plaintiffs with ten

boxes of documents containing approximately 35,000 to 40,000 pages of records related to

approximately 105 pending claims of race discrimination.  See Def’s November 17, 1997 Report

to the Court, Declaration of Arnold Grundeman at ¶ 4.  Three days later, the government

delivered an additional 20,000 pages related to another 30 pending cases of discrimination.  See

id. at ¶ 5.  At the time, the government represented that it was continuing to search for files, many

of which had already been sent to a federal records repository.  Since that time, the government

has continued to provide plaintiffs with the files of class members.  
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The problem for plaintiffs has been that files simply do not exist for many class

members.  Providing additional time for discovery would not have solved that problem.  As class

counsel has pointed out, on the issue of liability of the USDA, the government’s own documents

and own admissions are the most damning evidence.  See Transcript of Hearing of March 2, 1999

at 184 (Comments of Mr. Alexander Pires) (“I have an office full of admissions.  I have tape

recordings of Mr. Glickman.  I have tape recordings of Governemnt officials.  I’ve interviewed

everybody there is to interview.  I have documents.  I have the CRAT Report annotated.  I have

all the [Office of the Inspector General] Reports”).  There really was no other discovery that

could have made a difference.  The same is true on the issue of damages.  The government

delivered to class counsel all of the files it had on individual class members.  But without

documentary evidence that does not exist, an individual farmer would be hard-pressed to provide

evidence beyond his own testimony, and additional discovery from the government would not be

helpful.

In addition, a relatively extensive amount of litigation had occurred by the time the

parties agreed to a settlement.  The issue of class certification had been extensively briefed by the

parties and decided by the Court.  Plaintiffs’ motion for summary judgment on the issue of the

statute of limitations was fully briefed when the statute of limitations was tolled by legislative

action.  The government also had filed a motion for judgment on the pleadings and for partial

summary judgment that was fully briefed.  In sum, the discovery, investigation and legal research

conducted by class counsel before entering into settlement was thorough and supports the fairness

and reasonableness of the settlement.  See Isby v. Bayh, 75 F.3d at 1200.
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2.  Class Definition

The class is defined to include all African American farmers who (1) farmed, or

attempted to farm, between January 1, 1981 and December 31, 1996; (2) applied to the United

States Department of Agriculture (USDA) during that time period for participation in a federal

farm credit or benefit program and who believed that they were discriminated against on the basis

of race in USDA's response to that application; and (3) filed a discrimination complaint on or

before July 1, 1997, regarding USDA's treatment of such farm credit or benefit application.  Some

characterize this class definition as too narrow.  They claim that the class should be broadened to

include all African American farmers who claim to have faced discrimination in credit transactions

or benefit programs with the USDA, regardless of whether they filed a complaint of

discrimination with the USDA.  

The legal issues for those who never have filed a discrimination complaint,

however, are much more difficult than those facing the members of the class as currently defined. 

The statute of limitations issue still exists for those who never have filed complaints of

discrimination because Congress tolled the statute of limitations only for those who filed

discrimination complaints by July 1, 1997.  Moreover, from the beginning, plaintiffs’ complaint

only sought relief for those who had filed discrimination complaints with the USDA. 

Accordingly, the Consent Decree in this case cannot provide relief for those who never purported

to complain to the USDA in any way about the alleged discrimination.  Cf. United States v.

Microsoft, 56 F.3d 1448, 1460 (D.C. Cir. 1995). 

Some also have objected that the class as currently defined does not include all

members of the putative Brewington class because under the current class definition, the farmer is
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required to have filed a complaint of discrimination prior to July 1, 1997, while the proposed class

in Brewington would have included African American farmers who had filed their discrimination

complaints prior to July 7, 1998.  As previously discussed, see page 20 above, the statutory

waiver of ECOA’s two-year statute of limitations as recently enacted by Congress applies only to

those farmers who filed complaints of discrimination by July 1, 1997.  The claims of those who do

not meet that deadline face separate and additional legal barriers not faced by the class as

currently defined.  Broadening the class would inject legal and factual issues into the case that are

not now present and would only serve to hinder a fair, reasonable and adequate settlement for the

African American farmers who are a part of the class as currently defined.  The Court therefore

concludes that this class definition is appropriate.

The Consent Decree also requires each class member to provide proof that he filed

a “discrimination complaint” with the USDA.  The term “discrimination complaint” is defined

broadly to include “a communication from a class member directly to USDA, or to a member of

Congress, the White House, or a state, local or federal official who forwarded the class member’s

communication to USDA, asserting that USDA had discriminated against the class member on the

basis of race in connection with a federal farm credit transaction or benefit application.”  Consent

Decree at ¶1(h).  In the absence of specified documents, a class member may submit an affidavit

from a non-family member stating that he or she has personal knowledge that a discrimination

complaint was filed and describing the way in which it was filed.  See Consent Decree at ¶ 5.  

Some objectors maintain that it is unfair to require an affidavit from someone who

is not a family member because, as Mr. Vernon Breckinridge put it, “getting loans from USDA is

just like you go to a normal bank and get a loan.  You don’t normally go around and tell
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everybody in the neighborhood that you’ve gone to the bank to secure a loan.”  Transcript of

Hearing of March 2, 1999 at 101.  While it may be that some will be precluded from obtaining

relief because they cannot use affidavits from family members, the class membership determination

is designed to be mechanistic so that it can be done quickly by the facilitator.  If family members

were permitted to submit affidavits, the facilitator would be required to make credibility

determinations that inevitably would slow the process of determining class membership. 

3.  Asserted Collusion

The Court finds that there is absolutely no evidence of collusion between the class

counsel and counsel for the government.  See Thomas v. Albright, 139 F.3d at 231.  From the

outset, all settlement negotiations were conducted in the presence of the mediator, Mr. Michael

Lewis, a neutral and detached mediator with twenty-five years of experience who has mediated

many complex class action cases including employment and environmental cases. Mr. Lewis has

stated quite emphatically that there was no collusion in this case: “If this case represented

collusion or the negotiations in this case represented collusion I as a mediator never ever want to

mediate a case in which the parties are at each others’ throats.  To term this negotiation intensive .

. . understates the difficulty.  This was an arduous negotiation.  It took a year.  It was hard

fought.”  Transcript of Hearing of March 2, 1999 at 21-22.  

Nor has the Court has seen any evidence of collusion or other impropriety on the

part of counsel on either side.  From the day this case was filed, Mr. Alexander Pires has

tenaciously asserted that his clients had a right to receive relief from the government.  Even faced

with difficult statute of limitations issues and a serious lack of documentation, he has never
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wavered from his fundamental position that the government had wronged generations of African

American farmers and must provide compensation.  Even when settlement negotiations were

ongoing, both sides maintained their positions and continued to assert the interests of their

respective clients in every filing and at every status conference.  At the status hearing on March

20, 1998, for example, Mr. Chestnut pleaded for a trial date because he had no faith that the case

would settle and he wanted to protect the interests of the class.  Government counsel continued to

file motions and protect the legal interests of the USDA.  Certainly the Court can attest to the fact

that the parties litigated vigorously all of the issues that were or logically could have been raised.

4.  Notice, Opportunity to Be Heard and Reaction of the Class 

When a class is certified and a settlement is proposed, the parties are required to

provide class members with the “best notice practicable under the circumstances.”  Rule 23(c)(2),

Fed. R. Civ. P.; see Eisen v. Carlisle and Jacquelin, 417 U.S. 156, 172-77 (1974).  The Court

concludes that class members have received more than adequate notice and have had sufficient

opportunity to be heard on the fairness of the proposed Consent Decree.  See Durrett v. Housing

Authority of City of Providence, 896 F.2d at 604.  

First, the timing and breadth of notice of the class settlement was sufficient under

Rule 23.  Notice was mailed to all known class members by January 15, 1999, nearly six weeks

before the fairness hearing and a month before the deadline for comments, providing class

members with ample time to submit their objections.  See Maywalt v. Parker and Parsley

Petroleum Co., 67 F.3d at 1079; Torrisi v. Tucson Elec. Power Co., 8 F.3d 1370, 1374-75 (9th



15 One objector maintains that notice was insufficient because the facilitator did not
advertise in the United States Virgin Islands.  With the exception of that one objection, no one
appears to believe that the scope of the notice provided was insufficient.  
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Cir. 1993), cert denied sub nom, Reilly v. Tucson Elec. Power Co., 512 U.S. 1220 (1994).15  The

parties also exerted extraordinary efforts to reach class members through a massive advertising

campaign in general circulation and African American targeted publications and radio and

television stations.  See pages 15-16 above.  

Second, the content of the notice was sufficient because it “fairly apprise[d] the

. . . members of the class of the terms of the proposed settlement and of the options that are open

to them in connection with [the] proceedings.”  See Maywalt v. Parker and Parsley Petroleum

Co., 67 F.3d at 1079 (internal quotations omitted).  The notice provided class members with

information on the class, the purpose and timing of the fairness hearing, opt-out procedures and

deadlines, and the deadline and process for filing claims packages.  In addition, it provided

telephone numbers for the facilitator and for class counsel to the extent that anyone had any

questions.  

Third, the Court gave objectors ample opportunity to present their objections to

the Consent Decree.  As noted above, the Court considered all of the written objections that were

filed and provided objectors with an opportunity to present their objections orally at the fairness

hearing.  While the Court denied a request for an evidentiary hearing made by one group of

objectors, see Order of March 11, 1999, the Court is not obligated to hold an evidentiary hearing,

especially in view of the fact that it accepted and considered affidavits in place of testimony.  See

Jones v. Nuclear Pharmacy, Inc., 741 F.2d 322, 325 (10th Cir. 1984); Weinberger v. Kendrick,



16 Certain of the original named plaintiffs, including both Mr. Timothy Pigford and
Mr. Cecil Brewington, have objected to the terms of the settlement.  The Court has carefully
considered their objections but nonetheless concludes that the settlement is fair, adequate and
reasonable.  See Thomas v. Albright, 139 F.3d at 232 (fact that named class representatives object
to proposed settlement does not preclude court from finding that settlement is fair).
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698 F.2d 61, 79 (2nd Cir. 1982), cert. denied sub nom, Coyne v. Weinberger, 464 U.S. 818

(1983); cf. United States v. Cannons Engineering Corp, 899 F.2d 79, 93-94 (1st Cir. 1990). 

Finally, because the Court has received a number of objections, it is clear that class

members do not unanimously support the settlement.  It is significant, however, that there are

relatively few objections to the settlement in comparison with the size of the class.  See Thomas v.

Albright, 139 F.3d at 232.  This is a large class.  As of March 26, 1999, 16,559 farmers had

requested claims packages from the facilitator, and the facilitator already has received 1686

completed claim packages.  By contrast, only 85 farmer class members have elected to opt out of

the class.  See Pls’ Response to Post-Hearing Submissions of Objections at 6-7.  Given the low

rate of opt-outs and the relatively small percentage of class members objecting to the Consent

Decree, the Court concludes that those objections do not warrant rejecting the Consent Decree. 

See Thomas v. Albright, 139 F.3d at 232 (settlement can be fair even if “a significant portion of

the class and some of the named plaintiffs object to it”).16  

B.  Substantive Fairness: Likely Recovery at Trial 
Compared with Terms of Proposed Settlement 

As our court of appeals has said, in considering a proposed class action settlement,

the Court first must compare the likely recovery that plaintiffs would have realized if they had

gone to trial with the terms of the settlement.  See Thomas v. Albright, 139 F.3d at 231.  The

Court must look at the settlement as a whole and should not reject a settlement merely because



17 With one exception, see Order of March 11, 1999, the Court has considered all
objections and comments that it received by April 2, 1999.  Some of those who have submitted
objections do not appear to be members of the class and therefore lack standing to challenge the
fairness of the Consent Decree, see Mayfield v. Barr, 985 F.2d 1090 (D.C. Cir. 1993), but the
Court has considered their objections anyway.  
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individual class members claim that they would have received more at trial.  The Court should

scrutinize the terms of the settlement carefully, but the discretion of the Court to reject a

settlement is restrained by the “principle of preference” that encourages settlements.  See Durrett

v. Housing Authority of City of Providence, 896 F.2d at 604; Stewart v. Rubin, 948 F.Supp. at

1086.  The Court has received approximately sixty written submissions from forty-three groups or

individuals objecting to or commenting on the fairness of the settlement.  The Court also heard

from numerous individuals and organizations at the fairness hearing on March 2, 1999.17   Some

of the objectors have argued persuasively that the settlement could have included broader relief,

but that is not the test.  See Stewart v. Rubin, 948 F.Supp. at 1087 (“the Court [should not] make

the proponents of the agreement justify each term of settlement against a hypothetical measure of

what concessions might have been gained”).  The question is whether the structure of the

settlement and the substantive relief including the amount of money provided are fair and

reasonable when compared to the recovery that plaintiffs likely would have realized if the case

went to trial.  The Court concludes that they are.

The settlement provides a measure of certainty for most class members.  The vast

majority of class members probably will be entitled almost automatically to recovery under Track

A, while Track B, which has no cap on the amount of damages available, provides those with

stronger cases with the opportunity to realize greater recoveries.  It is clear from the structure and

terms of the settlement that class counsel were trying to strike a delicate balance between ensuring
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that as many class members as possible would receive compensation and ensuring that any

compensation was adequate for the harm suffered.  In striking this balance, class counsel were

forced to recognize that most of the members of the class had little in the way of documentation

or proof of their claims and likely would have recovered nothing if they were required to prove

their cases by the traditional preponderance of the evidence standard.  Track A was devised to

provide a set amount of compensation for those class members who could meet only a minimal

burden of proof, while Track B was not so limited.  The Track A/Track B mechanism also

ensures that this compensation is distributed as promptly as possible.

The Court is sympathetic to the reasons that various class members would have

wanted class counsel to strike the balance differently in their negotiations.  Nonetheless, the Court

is not persuaded that striking a different balance would have been either achievable in the

negotiating process or more favorable to all or even most members of the class.  It certainly is not

convinced that a better result would have been achieved by taking this case to trial where a

substantial number of class members would have been unable to prove their claims by a

preponderance of the evidence and thus would have recovered nothing.  While each class member

understandably wants the settlement to provide the greatest possible compensation to himself, the

Court cannot conclude that the final balance struck by class counsel is anything but fair. 

1.  Likely Recovery If Case Had Proceeded to Trial

If the case had proceeded to trial, plaintiffs would have had in their possession

strong evidence that the USDA discriminated against African American farmers.  The reports of

the Inspector General and the Civil Rights Action Team provide a persuasive indictment of the
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civil rights record of the USDA and the pervasive discrimination against African American

farmers.  There does not appear to be much dispute that racial discrimination has occurred

throughout the USDA and that the USDA and the county committees discriminated against

African American farmers for decades in evaluating their applications for farm credit and benefits. 

In addition, when Congress took the unprecedented action of tolling the statute of limitations for

ECOA, one of plaintiffs’ major obstacles to establishing defendant’s liability to the class was

removed. 

The problem is that even with that evidence, 80 to 90 percent of the class members

lack any documentary evidence of the alleged discriminatory denial of credit or benefits to them. 

See Pls’ Response to Written Objections at 11; Transcript of Hearing of March 2, 1999 at 180

(Mr. Alexander Pires) (“What would happen . . . in this case if we went to trial?  90 percent of

our clients do not have files. . . . 90 percent do not have files”).  In order to recover damages

under ECOA at a trial, a class member would have to be able to establish by a preponderance of

the evidence a discriminatory denial of loans or terms of credit, the extent of the injury to him

caused by the denial and the amount of damages he suffered.  Absent any documentation, this

would have been an impossible burden for the majority of class members.  In addition, many class

members lack any documentation to prove that they ever filed a complaint of discrimination with

the USDA and therefore would have encountered great difficulty in even establishing their

membership in the class.  With no documentary evidence that they fall within the parameters of

the class, it is not at all clear that those plaintiffs would have been able to recover anything.  

Some objectors have suggested that the issue of damages could have been resolved

by trying the claims of representative members of the class.  See Transcript of Hearing of March
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2, 1999 at 46.  As Mr. Alexander Pires explained, however, “I would never take the thousands of

clients we have now and say bet your claim on those 12 or 13 cases that are your lead cases. 

Even though we helped pick them.  I know what’s in those 12 cases, and that’s risky.”  Id. at 180. 

In fact, class counsel discovered during the process of negotiating the settlement that mediating

the cases individually was risky.  When the parties were in the initial stages of settlement

negotiations, they agreed to mediate twelve individual test cases: six chosen by the government

and six chosen by plaintiffs.  The lack of documentation presented serious obstacles to the

resolution of those cases.  The parties worked for an entire month trying to settle eight of those

twelve cases, and at the end of that month, not one case had been resolved.  See Transcript of

Hearing of March 5, 1998 at 32.

Moreover, bringing this case to trial likely would have been a very complex, long

and costly proposition.  Practically speaking, prevailing class members likely would not have

obtained relief for many years.  Trial on the issue of liability was scheduled to last the month of

February 1999.  Trial probably would have involved a number of experts, and the government

probably would have raised a number of legal issues for the Court to resolve.  Even if the Court

devoted all of its resources and time to deciding the issue of liability, it is unlikely that a decision

would have been issued before the summer of 1999.  If the Court had found the USDA liable, it

then would have had to resolve the issue of remedy for each farmer.  A mechanism for

establishing class or subclass membership and for resolving issues of individual damages for each

farmer in the class or subclass would have been necessary.  If the remedy phase were tried on an

individual basis for each farmer -- as the government might have urged again as it has in the past,

because of the acknowledged lack of documentation in so many cases -- the remedial process



18 For those class members who allege only discrimination in a benefit transaction,
Track B is not an option. 
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would have dragged on for years.  If the remedy phase were not tried on an individual basis for

each farmer, it is not inconceivable that a mechanism much like that negotiated in this settlement

ultimately would be utilized.  Even barring the inevitable appeal that the government would have

taken in the event that plaintiffs prevailed, it is unlikely that any class member would have

received any recovery for his injury for many years.  

By contrast, the settlement negotiated by the parties provides for relatively prompt

recovery.  The claim of a claimant who chooses Track A will be resolved within 110 days of the

date that the claim is filed.  For those who choose Track B, the wait is a little longer because of

discovery and trial, but the total time required is at most 240 days from the date that the claim is

filed.  Because neither side may appeal, the claimant will receive his compensation long before he

would have if the case had gone to trial.  

2.  Overall Structure of Settlement: Track A and Track B

As currently structured, class members have three options: they have 120 days

after the entry of the Consent Decree within which to notify the facilitator if they want to opt out

of the class altogether, they may remain in the class and choose Track A or they may remain in the

class and choose Track B.18  Those who do not opt out have 180 days from the entry of the

decree within which to file their claim packages and, for those who choose Track A, to submit

their proof.  Consent Decree at ¶¶ 5(c), 5(d).  

A number of class members complain that they lack sufficient information to select

among these three options and that the settlement is structured to force class members to choose
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Track A.  At meetings throughout the country, class counsel currently is making every effort to

reach all class members, to explain the options and to sit down with individual class members to

provide advice.  See Pls’ Response to Post-Hearing Submissions, Exh. C.  The turnout for these

meetings has been overwhelming and has far exceeded everyone’s expectations: literally hundreds

of farmers show up for each meeting.  It has become clear that there are more class members than

anyone had anticipated and some class members contend that although they show up at the

meetings, class counsel does not have time to meet with them.  Class counsel is in the midst of

scheduling more meetings and providing more time for each meeting, and they have assured the

Court that they will be able to meet with all class members prior to the deadline for filing claim

packages.

Those who assert only discrimination in non-credit, benefit transactions, rather

than discrimination in credit transactions, do not have the option of proceeding under Track B,

see Consent Decree at ¶ 5(d), and one objector complains that those who have faced

discrimination in the USDA’s benefit programs ought to be allowed to proceed under Track B.  

The problem is that programs that do not involve credit transactions are not subject to ECOA. 

The cause of action for those who allege discrimination in benefit programs arises solely under the

Administrative Procedure Act, 5 U.S.C. § 706, which does not provide for the same measure of

damages as is provided under ECOA.  For that reason, those who allege only that they have

suffered discrimination in a benefit program are afforded a slightly different form of relief than the

relief provided for those who suffered discrimination in a credit transaction with the USDA.  In

other words, the different statutory predicates for the two different kinds of claims restricted the

solutions that counsel could negotiate in each context.
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A class member who selects Track A must submit “substantial evidence”

demonstrating that he was a victim of race discrimination in a credit or benefit transaction with

the USDA.  Consent Decree at ¶¶ 9(a), 9(b).  Some have objected that the “substantial evidence”

standard is too high a burden of proof.  Part of that concern stems from a misunderstanding of the

“substantial evidence” standard.  While the phrase “substantial evidence” makes it sound as

though the burden of proof is high, the substantial evidence standard actually is one of the lowest

possible burdens of proof known to the law.  A “substantial evidence standard” is significantly

easier for the claimant to meet than a “preponderance of the evidence” standard.  A

“preponderance of the evidence” standard means that the claimant has to show that it is more

likely than not that discrimination happened, while under a “substantial evidence” standard, the

claimant only has to provide a reasonable basis for the adjudicator to find that discrimination

happened.  See Consent Decree at ¶ 1(l); see also page 28 above.  The substantial evidence

standard therefore should not be a bar to the claims of most class members. 

In order for a claimant to prevail under Track A, he must present specified

evidence, including evidence that he was treated less favorably than a “specifically identified,

similarly situated” white farmer.  See Consent Decree at ¶¶ 9(a)(i)(C), 9(b)(i)(B).  Some objectors

contend that it will be too difficult for some claimants to present evidence of a specific, similarly

situated white farmer who received more favorable treatment, especially since there is no right to

discovery under Track A.  At this point, however, class counsel has amassed a significant amount

of material regarding the treatment by the USDA of both African American farmers and white

farmers, and claimants will be able to call upon that material in completing their claim packages. 

Class counsel should be able to provide most claimants with the evidence they need.
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Under Track B, after limited discovery the claimant has a one day mini-trial before

an arbitrator, and the claimant has the burden of establishing by a preponderance of the evidence

that the USDA discriminated against him in a credit transaction.  There are a number of objections

to the Track B mechanism.  First, the original Consent Decree defined Track B arbitrators as

Michael Lewis and “any other person or person who he assigns to decide Track B claims.”  Some

objectors contended that the definition of arbitrator was too vague and that those who were

thinking about choosing Track B would have no way of knowing who the arbitrator might be.  As

Mr. James Morrison put it, “If Mr. Lewis chooses to have distinguished jurists, lawyers, former

judges, I think he has that right as the four corners of the document gives him the authority.  But

if he wishes to choose Mickey Mouse, he could choose Mickey Mouse.”  See Transcript of

Hearing of March 2, 1999 at 75.  The parties addressed this concern in the revised Consent

Decree by defining arbitrators as either Michel Lewis or “other person or persons selected by Mr.

Lewis who meet qualifications agreed upon by the parties and by Mr. Lewis and whom Mr. Lewis

assigns to decide Track B claims. . . .”  See Consent Decree at ¶ 1(b).  The parties have specified

that Mr. Lewis will “develop a single list of alternates which the parties would pre-approve and

from which Mr. Lewis can select an arbitrator for any arbitration that he is unable to handle

himself.”  See Letter of March 19, 1999 from Parties at ¶ 1.  While a claimant may not know the

identity of the arbitrator at the time that the claimant chooses Track B, he will know who the

potential candidates are and that they were not unilaterally selected by Mr. Lewis.  In addition,

class counsel can provide background information about the people on the list so the claimant will

be able to make a more informed decision about whether he wants to select Track B.



19 In fact, several objectors contend that the Track B mechanism, even with the
shortened discovery period, takes too long to resolve claims.  It is clear from the tensions between
these two sets of objections that class counsel had to strike a delicate balance between resolving
Track B claims expeditiously and obtaining the necessary discovery, and the balance finally struck
appears eminently reasonable to the Court.
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Track B provides for limited discovery prior to the one day mini-trial.  Discovery

is limited essentially to an exchange of lists of witnesses and exhibits and depositions of the

opposing side’s witnesses.  See Consent Decree at ¶ 10(b)-(d).  Some contend that discovery

should be much broader.  While it undoubtedly is true that the Track B mechanism anticipates less

discovery than is ordinarily provided in the course of civil litigation, the Track B mechanism also

resolves the claim much more quickly than an ordinary civil case would be resolved, in large part

because of the shortened discovery period.  Expanding the scope of discovery would take

significantly more time, and class counsel in their judgment reasonably weighed the possible

benefits of additional discovery against the delays that would ensue and determined that this was

an adequate amount of discovery.19

A hearing on a Track B claim lasts eight hours.  Consent Decree at ¶ 10(f).  There

is no live direct testimony.  All direct testimony is submitted in writing.  The eight hours at the

hearing are comprised entirely of cross-examinations: each side is allotted four hours to cross-

examine any witness of the opposing side.  Several objectors contend that the claimant should be

able to present live direct testimony, rather than presenting it only in written form.  As with the

Track B discovery issue, class counsel clearly was trying to balance the need for expedition with



20 The Court also notes that it is not unprecedented to conduct hearings in this way,
even in trials in federal court.  See Transcript at 51; Charles R. Richey, “Rule 16 Revised and
Related Rules: Analysis of Recent Developments for the Benefit of Bench and Bar,” 157 F.R.D.
69, 83-84 (1994).
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the need to ensure that the process produces just results.  Again, the Court cannot conclude that

the balance that counsel ultimately struck renders the terms of the settlement unfair.20

In order to prevail on his claims, a Track B claimant must prove by a

preponderance of the evidence that “he was the victim of racial discrimination and that he suffered

damages therefrom.”  See Consent Decree at ¶ 10(g).  One objection maintains that this standard

is too high and that claimants will be unable to meet this standard.  To the extent that a claimant is

concerned that he lacks sufficient evidence to meet the preponderance of the evidence standard,

the traditional standard in civil litigation in all states and federal courts in this country, Track A

provides a safer option.  A claimant who cannot meet the preponderance of the evidence standard

is not barred from all relief; instead, he is required to choose Track A rather than choosing Track

B.  Another objector also contends that a Track B claimant should not be required to establish

economic damage in order to prevail on a Track B claim, and that the claimant should be able to

prevail even if he can only establish emotional injury.  As class counsel has pointed out, however,

the economic damage requirement stems from ECOA, which provides the cause of action for all

Track B claimants.

Some objectors complain about the Track A/Track B structure because those

claimants who select Track B and fail to demonstrate by a preponderance of the evidence that

they were the victims of race discrimination and that they suffered economic harm as a result will

recover nothing under the settlement, see Consent Decree at ¶ 10(h), rather than being permitted
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to proceed under Track A if they lose under Track B.  The decision whether to proceed under

Track A or under Track B therefore takes on a great deal of significance.  If a claimant who has

sufficient evidence to meet Track A requirements but insufficient evidence to prevail in Track B

nonetheless chooses Track B, he will receive nothing.

As class counsel and counsel for the government have pointed out, however, there

simply is no way that those who fail on a Track B claim could be permitted to proceed under

Track A without entirely undermining the settlement.  The settlement is designed to resolve the

claims of all class members as promptly as possible.  Because of the absence of documentary

proof in most cases, the vast majority of claimants will select Track A, and Track A is designed to

be a mechanistic way to deal with claims very quickly.  Track B, by contrast, involves a much

lengthier, fact-specific inquiry, but it is anticipated that very few class members will opt for Track

B.  If there were a fallback mechanism to provide relief for claimants who failed in their Track B

claims, every class member would choose Track B and the settlement structure would collapse

under its own weight.  See Letter of March 19, 1999 from the Parties to the Court at 4 (if a class

member whose claim was denied under Track B nonetheless were permitted to recover under

Track A, “virtually every class member who elects to seek relief under the Decree would choose

to proceed under Track B.  Not only would such a change increase exponentially the cost to the

parties of implementing the Decree, it also would make it impossible for the parties or the

arbitrator to come close to adhering to the deadlines for disposition of Track B claims imposed by

¶ 10(a)-(e).  Thus this change would make the Decree unworkable”).

Finally, the decisions of the adjudicators on Track A claims and the decisions of

the arbitrators on Track B claims are final; there is no right to appeal those decisions, except that
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the Monitor shall direct the arbitrator or adjudicator to reexamine the claim if he determines that a

“clear and manifest error has occurred” that is “likely to result in a fundamental miscarriage of

justice.”  Consent Decree at ¶¶ 9(a)(v), 9(b)(v), 10(i), 12(b)(iii).  Many objectors contend that the

absence of appeal rights renders the settlement structure unfair and/or that it gives the arbitrators

and adjudicators too much power.  As Mr. Willie Head expressed it, “[w]ould you send your sons

and daughters off to war with one bullet.”  Transcript of Hearing of March 2, 1999 at 165.  While

the objection has force, class counsel made a strategic decision not to press for appeal rights

because the government would have insisted that any appeal rights be a two-way street. 

See Transcript of Hearing of March 2, 1999 at 179.  Any appeal process inevitably would delay

payments to those claimants who prevailed on their claims.  Since it is anticipated that most class

members will prevail under the structure of the settlement, the Court concludes that the forfeit of

appeal rights was a reasonable compromise.

3.  Track A Relief: The $50,000 Objection

Any claimant who prevails on a Track A claim for discrimination in a credit

transaction will receive: (1) a cash payment of $50,000; (2) forgiveness of all debt owed to the

USDA incurred under or affected by the program that formed the basis of the claim; (3) a tax

payment directly to the IRS in the amount of 25% of the total of the debt forgiveness and cash

payment; (4) immediate termination of any foreclosure action that USDA initiated in connection

with the loan(s) at issue in the claim; and (5) injunctive relief including one-time priority loan

consideration and technical assistance.  This relief package is the source of two objections.



21 To the extent that objectors are claiming that class counsel had no economic basis
for agreeing to settle the case for the amount they did, that argument is belied by the fact that
class counsel consulted a number of economists.  See Pls’ Response to Post-Hearing Submissions. 
Moreover, while one objector submitted affidavits from other economists that contend that the
value of class members’ claims may have been worth more than $50,000, those economists do not
take into account the breadth of relief provided by the settlement.  See id., Exh. A (Declaration of
Dr. Mervin J. Yetley).

Class counsel also conducted an extensive study of the settlement of four previous
civil rights actions in which plaintiffs alleged egregious violations of civil rights, including the case
brought by Japanese Americans interned during World War II and the Tuskegee case involving
the claims of African Americans injected with syphilis as part of government experiments.  See
Pls’ Response to Post-Hearing Submissions at 2, n.2.  Class counsel reasonably concluded that
this settlement, which affords class members greater monetary relief than that afforded to
individuals in those four cases, was fair and adequate.
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Many objectors claim that a $50,000 cash award is insufficient to compensate them

for the losses they sustained as a result of the USDA’s discrimination.  As Mr. Willie Head

expressed it, “imagine that your home has been taken, your land has been taken, your automobile

has been taken, and then you can make a decision and see if $50,000 will be enough for you.” 

Transcript of Hearing of March 2, 1999 at 165-66.  Putting a monetary value on the damage done

to someone who has experienced discrimination at the hands of the government obviously is no

easy matter, and it is probable that no amount of money can fully compensate class members for

past acts of discrimination.  It is quite clear, as the objectors point out, that $50,000 is not full

compensation in most cases.

To the extent that a specific value can be put on such compensation, however,

class counsel have thoroughly researched the issue and provided persuasive evidence that the

amount is fair.21  As class counsel points out, every claimant who prevails under Track A will

receive not $50,000 but at least $62,500 (the sum of a $50,000 cash payment plus $12,500 in tax

relief).  And most who prevail under Track A will receive much more than that.  The government
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estimates that the average African American farmer carries government debt of approximately

$100,000, and those debts will be forgiven under Track A; in addition, the settlement provides for

a tax payment of 25% of the debt forgiveness.  See Pls’ Response to Post-Hearing Submissions,

Exh. A (Declaration of Dr. Mervin J. Yetley) at ¶ 5(c)-(d).  The average cash value of relief for a

claimant who prevails under Track A therefore totals $187,500.  Id. at ¶ 6.  Class members

undoubtedly would have liked to have received a larger settlement.  But $187,500 is a significant

amount of money, especially in view of the fact that a claimant who lacks the detailed records

required in a normal civil action to prove his case by a preponderance of the evidence need only

establish his claim by substantial evidence in order to receive that compensation.  The Court

therefore concludes that class counsel had an adequate basis for agreeing to this amount and that

it is fair and reasonable.

Some objectors also contend that the tax relief provided under Track A is

insufficient because it may not cover all the federal taxes owed on the settlement and because it

does not cover state taxes.  Any effort to determine the exact amount of federal tax owed on a

settlement, however, would have required scores of auditors and inevitably would have resulted in

delays.  The logistical problems presented by a provision covering state taxes would have been

even more complicated, since every state has a different method of assessing income taxes and

different tax rates.  Again, class counsel in its judgment determined that a flat tax payment was in

the best interests of the class and in assuring a prompt resolution of the claims, and the Court is

unwilling to second-guess that judgment.  
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4.  Other Objections to Individual Relief

The failure of both Track A and Track B to include certain measures of individual

relief also has led to objections.  First, some contend that the USDA should provide relief from

loans owed to creditors other than the USDA.  They argue that because the USDA discriminated

in its credit programs, many African American farmers either had to obtain loans from private

banks at very high interest rates or had to buy their equipment and supplies on credit from private

companies at high interest rates.  They therefore seek to have all of those loans forgiven or at

least to have loans that were guaranteed by the USDA forgiven.  Class counsel clearly tried to

negotiate for as much debt forgiveness as possible.  But as Mr. J.L. Chestnut put it, “There is no

likelihood the United States government is going to go around to . . . commercial banks paying

off private loans of black farmers, whether it relates to discrimination or not.  Nobody is going to

be able to negotiate that with the United States government.  How do I know that?  Because I

tried.”  Transcript of Hearing of March 2, 1999 at 168.

Second, some have objected that the Consent Decree does not contain a provision

to protect a class member’s settlement award from his bankruptcy estate.  The parties to this

action cannot, however, determine whether the bankruptcy estate has a right to a claimant’s

settlement award.  Those matters are controlled by operation of the bankruptcy laws and will turn

on issues such as whether the claim is considered the property of the estate.  See 11 U.S.C. § 541. 

Those matters properly are resolved in bankruptcy court between the parties to those actions and

cannot be resolved by the parties to this action.  

Third, a claimant who prevails under Track B is entitled to “any USDA inventory

property that was formerly owned by the class member but which was foreclosed in connection
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with the ECOA claim(s) resolved in the class member’s favor by the arbitrator.”  See Consent

Decree at ¶ 10(g)(iv).  With that one exception, however, the Consent Decree has no provision

for returning land to prevailing claimants.  A number of objectors have stated the need for more

extensive land return provisions.  Again, this was a matter that class counsel clearly tried to

negotiate, and they obtained the best possible resolution they could.

Finally, one objector expressed concern that the credit records of many claimants

have been damaged by the discrimination they experienced at the hands of the USDA and that it

therefore will be difficult for those farmers to obtain credit from the USDA or others in the future. 

In response to that objection, the parties agreed to revise the Consent Decree to include a

provision stating that “outstanding debt discharged pursuant to [Track A or Track B] shall not

adversely affect the claimant’s eligibility for future participation in any USDA loan or loan

servicing program.”  See Consent Decree at ¶ 11(c).  In sum, while some class members clearly

would have liked the terms of the settlement to be slightly different, the terms of the settlement

are fair when compared with the likely recovery plaintiffs would have obtained at trial.  

C.  Monitoring and Enforcement Provisions 

Some objectors contend that at the very least the enforcement and monitoring

provisions of the Consent Decree must be strengthened.  The Consent Decree provides for the

appointment of a Monitor for a period of five years to track and report on the USDA’s

compliance with the terms of the Consent Decree.  Under the original proposed Consent Decree,

the Monitor was appointed by the Secretary of Agriculture, subject to class counsels’ approval.  A

number of objections noted that the USDA did not have any incentive to appoint a strong and
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independent Monitor, and that the Monitor provision therefore needed to be changed.  In

response to those concerns, the parties revised the Monitor provision so that the Court now

appoints the Monitor from a list of names submitted by the parties.  See Consent Decree at

¶ 12(a).  The Monitor is removable only for “good cause.”  

A number of objections also noted that the original proposed Consent Decree

appeared to prevent the Court from exercising jurisdiction in the event that the USDA did not

comply with the terms of the decree.  The law is clear that the Court retains jurisdiction to enforce

the terms of the Consent Decree.  See Spallone v. United States, 493 U.S. 265, 276 (1989);

Beckett v. Air Line Pilots Ass’n, 995 F.2d 280, 286 (D.C. Cir. 1993) (principle is well-established

that trial court “retains jurisdiction to enforce consent decrees and settlement agreements”);

Twelve John Does v. District of Columbia, 855 F.2d 874, 876 (D.C. Cir. 1988) (in action to

enforce terms of consent decree, district court “unquestionably had power to hold the District of

Columbia in civil contempt for violations of the consent decree”).  The parties also have clarified

that the Court retains jurisdiction to enforce the terms of the Decree.

D.  Absence of Provisions Preventing Future Discrimination

The stated purpose of the Consent Decree is to “ensur[e] that in their dealings with

the USDA, all class members receive full and fair treatment that is the same as the treatment

accorded to similarly situated white persons.”  Consent Decree at 2.  The Consent Decree does

not, however, provide any forward-looking injunctive relief.  It does not require the USDA to

take any steps to ensure that county commissioners who have discriminated against class members

in the past are no longer in the position of approving loans.  Nor does it provide a mechanism to
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ensure that future discrimination complaints are timely investigated and resolved so that the

USDA does not practice the same discrimination against African American farmers that led to the

filing of this lawsuit.  In fact, the Consent Decree stands absolutely mute on two critical points:

the full implementation of the recommendations of the Civil Rights Action Team and the

integration and reform of the county committee system to make it more accountable and

representative.  The absence of any such provisions has led to strong, heart-felt objections.  It also

has caused the Court concern.  After comparing the terms of the settlement as a whole with the

recovery that plaintiffs likely would have received after trial, however, the Court cannot conclude

that the absence of any such prospective injunctive relief renders the settlement as a whole unfair.

There are several legal responses to the objections about the lack of forward-

looking injunctive relief.  First, while plaintiffs sought both declaratory and monetary relief in the

complaint, they never sought an injunction requiring the USDA to restructure or to fire people

who may have engaged in discrimination.  See Complaint at 40-42; Seventh Amended Complaint

at 60-63.  All of the objectors who seek to have the USDA restructured therefore are going

beyond the scope of the complaint in this case.  The role of the Court in approving or

disapproving a settlement is limited to determining whether the settlement of the case before it is

fair, adequate and reasonable. The Court cannot reject the Consent Decree merely because it does

not provide relief for some other hypothetical case that plaintiffs could have but did not bring.  Cf.

United States v. Microsoft, 56 F.3d at 1459-60 (court cannot “reformulate the issues” or “redraft

the complaint”).

Second, nothing in the Consent Decree authorizes the USDA to engage in illegal

conduct in the future, and the Consent Decree therefore should not be rejected for its failure to
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include such prospective injunctive relief.  See Isby v. Bayh, 75 F.3d at 1197 (“we cannot approve

a class action settlement which either initiates or authorizes the continuation of clearly illegal

conduct . . . [but] we are mindful that . . . any illegality or unconstitutionality must appear as a

legal certainty on the face of the agreement before a settlement can be rejected on this basis”)

(internal citations and quotations omitted). 

Third, even if plaintiffs had prevailed on their ECOA claims at trial, it is not at all

clear that the Court could have or would have granted the broad injunctive relief that the

objectors now seek.  The injunctive relief that the objectors seek, essentially an injunction

requiring the USDA to change the way it processes credit applications, may be authorized where

plaintiffs prove a constitutional violation, see Hills v. Gautreaux, 425 U.S. 284, 297 (1976), but

plaintiffs in their Seventh Amended Complaint do not allege a constitutional violation and they

have not undertaken to prove one.  Moreover, while ECOA authorizes the Court to “grant such

equitable and declaratory relief as is necessary to enforce the requirements imposed under this

subchapter,” 15 U.S.C. § 1691e(c), in employing its broad equitable powers the Court must

exercise “the least possible power adequate to the end proposed.”  See LaShawn A. v. Barry, 144

F.3d 847, 854 (D.C. Cir. 1998) (quoting Spallone v. United States, 493 U.S. 265, 280 (1990)).

Those legal responses, however, provide little comfort to those who have

experienced discrimination at the hands of the USDA and who legitimately fear that they will

continue to face such discrimination in the future.  The objections arise from a deep and

overwhelming sense that the USDA and all of the structures it has put in place have been and

continue to be fundamentally hostile to the African American farmer.  As Mr. Leonard Cooper

put it, “You cannot mediate . . . institutionalized racism.” Transcript of Motions Hearing of
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March 2, 1999 at 142.  Another class member expressed it more personally: “They have

humiliated me and my family since [1989]. . . . And I was just wondering if there couldn’t be

something put in the provisions that would stop these FSA agents from humiliating and degrading

[us] as they do. . . . my wife has almost had a nervous breakdown by dealing with our agent and

he continues to do the same things that he has done in the past and I just wish there was some

way for you to put something in that provision that would stop some of that stuff.”  Id. at 146.

Most fundamentally, these objections result from a well-founded and deep-seated

mistrust of the USDA.  A mistrust borne of a long history of racial discrimination.  A mistrust that

is well-deserved.  As Mr. Chestnut put it, these objections reflect “fear which reaches all the way

back to slavery. . . .  That objection, you heard it from many today, it really asks you to retain

jurisdiction over this case in perpetuity.  Otherwise they say USDA will default, ignore the lawful

mandates of this Court, and in time march home scot-free while blacks are left holding the empty

bag again.”  Transcript of Hearing of March 2, 1999 at 172.  The Court cannot guarantee class

members that they will never experience discrimination at the hands of the USDA again, and the

Consent Decree does not purport to make such a guarantee.  But the Consent Decree and the

Court do provide certain assurances.  

First, under the terms of this Consent Decree, the USDA is obligated to pay

billions of dollars to African American farmers who have suffered discrimination.  Those billions

of dollars will serve as a reminder to the Department of Agriculture that its actions were

unacceptable and should serve to deter it from engaging in the same conduct in the future.  

Second, the USDA is not above the law.  Like many of the objectors, the Court

was surprised and disappointed by the government’s response to the Court’s modest proposal that
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the Consent Decree include a simple sentence that in the future the USDA shall exert “best efforts

to ensure compliance with all applicable statutes and regulations prohibiting discrimination.” 

Letter from the Court to Counsel, dated March 5, 1999; see Response Letter from the Parties to

the Court, dated March 19, 1999.  Whether or not the government explicitly states it in this

Consent Decree, however, the Constitution and laws of the United States continue to forbid

discrimination on the basis of race, see, eg., U.S. CONST. amend. V; 15 U.S.C. § 1691; 42 U.S.C.

§ 2000d, as do the regulations of the USDA.  See 7 C.F.R. §§ 15.1, 15.51.  The actions of the

USDA from now into the future will be scrutinized closely -- by class members, by their now

organized and vocal allies, by Congress and by the Court.  If the USDA or members of the county

committees are operating on the misapprehension that they ever again can repeat the events that

led to this lawsuit, those forces will disabuse them of any such notion.

Most importantly, the farmers who have been a part of this lawsuit have

demonstrated their power to bring about fundamental change to the Department of Agriculture,

albeit more slowly than some would have wanted.  Each individual farmer may feel powerless, but

as a group they have planted seeds that are changing the landscape of the USDA.  As a group,

they spurred Secretary Glickman in 1996 to look inward at the practices of the USDA and to

examine African American farmers’ allegations  that the discrimination of the USDA was leading

them to the point of financial ruin.  As a group, they led Secretary Glickman to create the Civil

Rights Action Team, a team that recommended sweeping changes to the USDA and to the county

committee system.  Indeed, in February 1997, the USDA Civil Rights Action Team itself

recommended that the county committee system be revised by converting all county non-federal

positions, including the county executive directors, to federal status, that the committee selection
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process by changed, that voting members of underrepresented groups be appointed to state and

county committees, and that county committees be removed from any farm loan determinations. 

CRAT Report at 64-65.  

As a group, the farmers mobilized a broad coalition within Congress to take the

unprecedented action of tolling the statute of limitations.  As a group, they brought Secretary

Glickman to the negotiating table in this case and achieved the largest civil rights settlement in

history.  And as a group, they have made implementation of the recommendations of the CRAT

Report a priority within the USDA.  See Statement of February 9, 1999, by Secretary Dan

Glickman, Before the Subcommittee on Agriculture, Rural Development, and Related Agencies

Committee on Appropriations, United States Senate (“I also want to emphasize the importance

that the President and I have placed on USDA civil rights issues; this priority is reflected in the

[FY 2000] budget.  The President’s budget provides the necessary funding to continue to carry

out the recommendations of the Civil Rights Action Team (CRAT) as well as the

recommendations of the National Commission on Small Farms which supports our civil rights

agenda”).  While the USDA landscape has remained resistant to change for many seasons, the

labors of these farmers finally are beginning to bear fruit.  This settlement represents one

significant harvest.  It is up to the Secretary of Agriculture and other responsible officials at the

USDA to fulfill its promises, to ensure that this shameful period is never repeated and to bring the

USDA into the twenty-first century. 
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Forty acres and a mule.  The government broke that promise to African American

farmers.  Over one hundred years later, the USDA broke its promise to Mr. James Beverly.  It

promised him a loan to build farrowing houses so that he could breed hogs.  Because he was

African American, he never received that loan.  He lost his farm because of the loan that never

was. Nothing can completely undo the discrimination of the past or restore lost land or lost

opportunities to Mr. Beverly or to all of the other African American farmers whose

representatives came before this Court.  Historical discrimination cannot be undone.  

But the Consent Decree represents a significant first step.  A first step that has

been a long time coming, but a first step of immeasurable value.  As Mr. Chestnut put it, “Who

really knows the true value, if there is one, for returning a small army of poor black farmers to the

business of farming by the year 2000 who otherwise would never make it back?  I am not wise

enough to put a dollar value on that and I don’t think anybody on this planet is wise enough to

reduce that to dollars and cents.”  Transcript of Hearing of March 2, 1999 at 171.  The Consent

Decree is a fair, adequate and reasonable settlement of the claims brought in this case.  It

therefore will be approved and entered.

SO ORDERED.

_______________________________
PAUL L. FRIEDMAN
United States District Judge

DATE:



Civil Rights at USDA:  
A Backgrounder on Efforts by the Obama Administration 
 
For decades, the United States Department of Agriculture has had an unfortunate and checkered 
history with regards to civil rights.  Reports going as far back as the 1960’s have found 
discrimination at USDA in both program delivery and the treatment of employees, and we are 
the subject of a number of lawsuits brought by minority farmers and ranchers alleging 
discrimination.  This reputation is so pervasive that USDA has been called “the last plantation.”  
The bottom of this document addresses this history in more detail in a section entitled “A Brief 
History of Discrimination at USDA.” 
 
Both President Obama and Secretary Vilsack want to close this sad chapter in USDA’s history 
once and for all.  Under Secretary Vilsack’s leadership, the USDA has made civil rights a top 
priority and worked to move USDA into a new era for civil rights.  We are correcting past errors, 
learning from mistakes, and taking definitive action to ensure that there is no disparity in 
program benefits based on race, color, sex, age, sexual orientation or disability.  It is Secretary 
Vilsack’s goal that the USDA achieves Abraham Lincoln’s vision of “the people’s department” 
where each employee and customer is treated fairly and equitably.   
 
Secretary Vilsack’s Efforts to Address Discrimination at USDA 
Civil Rights Actions 
In April 2009, Secretary Vilsack sent a memo to all USDA employees calling for “a new era of 
civil rights” for the Department.  He made it clear that USDA would have zero tolerance for any 
form of discrimination.  And he directed the Office of the Assistant Secretary for Civil Rights 
(ASCR) to lead a comprehensive program to improve USDA’s record on civil rights and move 
us into a new era as a model employer and premier service provider.   
 
• On Secretary Vilsack’s first day at USDA, he hosted a live webcast with employees and 

communicated his commitment to improving the Department’s record on civil rights. 
 

• In April 2009, Vilsack suspended all foreclosures in the Farm Service Agency's loan program 
for 90 days to provide an opportunity to review loans that could have been related to 
discriminatory conduct.  
 

• Early on in his time at USDA, Secretary Vilsack learned that of the 14,000+ civil rights 
program complaints filed at USDA between 2001 and 2008, the Bush Administration ASCR 
found merit to only one complaint of program discrimination.  Further, the 2-year statute of 
limitations had expired for the vast majority of the complaints.  In more than 7,000 of the 
cases the review conducted by the civil rights division was no more than cursory: although 
they were assigned a case number, no one had even taken the time to determine which USDA 
agency the complaint concerned.  We have taken the following action to address complaints 
made between 2001 and 2008, to correct past errors, and to ensure a more effective process 
to address program complaints in the future:  
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o Secretary Vilsack created a Program Complaints Task Force, managed by a former 
Director of USDA’s Civil Rights program from 1997-1998.  In May 2009, Secretary 
Vilsack called for a review of 11,000+ of the 14,000+ cases.  The Program Complaints 
Task Force completed a review and determined that 3,800 could have merit.  The multi-
agency Task Force that worked on this at one point was comprised of 50 USDA 
employees and legal interns.   
 

o Unfortunately, the statute of limitations had expired in 80% of the 3,800 cases and it will 
take an act of Congress to extend the statute of limitations for these cases to be resolved.  
To this end, we have provided technical assistance to Congress including background 
information, data, and draft language.  And we have worked actively with congressional 
leadership to include relevant provisions in a legislation passed by the U.S. House of 
Representatives in December 2009.   
 

o Among the 3,800 cases that may have merit, the Task Force is working to prepare for 
closure on those for which they have sufficient information, and to coordinate fact 
finding in those cases where they do not, once the statue of limitations is passed by 
Congress.   

 
o And to ensure that a backlog like the one he encountered will not occur under his watch, 

Secretary Vilsack set a policy to resolve all complaints either in formal closure and/or a 
settlement before the expiration of the statute of limitations.  To meet this standard, we 
restored ASCR’s travel budget of $2.5 million for those investigating the complaints (the 
budget had been eliminated) and Vilsack’s USDA has doubled the number of employees 
working to process program discrimination complaints.  It took some time for the updated 
ASCR program complaint process to get up and running, but under our enhanced process, 
USDA is consistently completing the processing of complaints within the statute of 
limitations.   

 
• After a competitive bidding process, USDA hired a firm to do an independent external 

analysis of our service delivery programs to identify problem areas and fixes.  Jackson Lewis 
LLP Corporate Diversity Counseling Group is working to review services delivery.  Jackson 
Lewis has completed more than 1,500 interviews of state and local USDA employees in the 
14 states where the majority of program complaints originate and is currently planning 
interviews in 2 more.  They are tentatively planning focus groups, pending OMB approval, to 
get feedback from our customers. 

 
• Since Vilsack became Secretary, the Office of the Assistant Secretary for Civil Rights has 

closed all but one of the 47 management challenges recommended by USDA’s Office of 
Inspector General (OIG).  This is the first time that the backlog of pending OIG 
recommendations has been eliminated since they began in 1999.   

 
• The Department upgraded its communication and reporting database (the Civil Rights 

Enterprise System) which uses information technology advances and resources to improve 
the quality, timeliness and cost-effectiveness of ASCR services.  This system allows us to 
process, track, and manage civil rights complaints from customers regarding USDA 
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programs, to disseminate reliable data, fulfill time-sensitive reporting requirements and to 
help the Department identify any emerging trends or problem areas.  Prior to this upgrade 
there was no comprehensive system for tracking civil rights complaints at USDA internally 
or externally. 
 

• Compliance reviews are a primary tool by which USDA polices itself with regards to civil 
rights.  They are used – both proactively and reactively – to evaluate the civil rights and 
equal opportunity policies, procedures, practices of an agency within USDA.  In the 14 
months from June 2009 to August 2010, Secretary Vilsack’s ASCR completed six 
compliance reviews to evaluate the effectiveness of selected agencies regarding compliance 
with civil rights regulations and policies.  This is the same number of reviews that were 
completed in the 3 prior years.   

 
• Civil Rights Impact Analysis (CRIA) is another tool by which USDA polices itself with 

regards to civil rights.  Before implementing a policy, action, rule, or decision that affects 
USDA employees, customers or its programs activities, an individual agency within USDA 
must complete a CRIA and submit it to ASCR for approval.  Agencies must receive approval 
of a CRIA on every advisory committee, commission or board appointed at or by USDA, and 
also when they wish to conduct reorganizations.  The CRIA process is designed to ensure 
that the civil rights impact of any of these changes is considered, and to offer 
recommendations of how these might be mitigated.   
In 2008, the final year of the prior administration, ASCR gave a rubber stamp to every CRIA 
that was submitted: none of the many dozens of CRIAs completed were rejected or even 
flagged for additional recommendations.  But in 2009, Secretary Vilsack’s ASCR took issue 
with more than 1 in 5 CRIA’s – either to ‘non-concur’ and reject the action, or to offer 
‘contingent concurrence’ – to accept the proposed action contingent on following their 
recommend changes.   
 

Training 
Secretary Vilsack knows that moving USDA past its history of Civil Rights issues will also 
require a cultural transformation within the Department.  That is why he has worked to 
communicate with all USDA employees about this goal – and to offer Civil Rights training to 
improve our program delivery and make USDA a model employer.   
 
• At Secretary Vilsack’s direction, every Washington, DC-based political appointee in the 

Department has attended civil rights trainings and USDA has offered civil rights training to 
Farm Service Agency, Natural Resources Conservation Service, and Rural Development 
leadership and staff at state offices in more than a dozen select states that have a history of 
problems in this area.  The 5 states selected for civil rights training for the Farm Service 
Agency state leadership accounted for a total of 40% of FSA program complaints in FY 
2008, and the 5 states selected for Rural Development trainings represented 42% of RD 
program complaints in the same period.  These two agencies account for the bulk of USDA 
program complaints.   

 
This is the first time such trainings have been conducted with state leadership at USDA.  We 
are also working to arrange civil rights training for Forest Service regional leadership.  
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ASCR plans to hold civil rights training for all political appointees in the states and all Senior 
Executive Service employees during FY 2011. 

 
• To improve our internal civil rights record and decrease the number of Equal Employment 

Opportunity (EEO) complaints filed, Secretary Vilsack’s USDA is a strong proponent for 
addressing and resolving conflicts as early as possible.  The Office of the Assistant Secretary 
for Civil Rights’, Early Resolution and Conciliation Division conducts monthly Alternative 
Dispute Resolution (ADR) training workshops and other activities to increase the awareness 
of ADR through creative methods for resolving conflict and strengthening relationships.  
These workshops have been presented to live audiences, webinar, and teleconferences to 
include employees located outside the Washington, DC metropolitan area.   

 
• USDA continues to be a leader in gay, lesbian, bisexual and transgender (GLBT) diversity in 

the Federal government.  In June 2009, while honoring GLBT Pride Month, Vilsack signed a 
Departmental regulation to officially recognize GLBT employees by creating a special 
emphasis program for that group of employees which is similar to special emphasis programs 
for constituency groups.  We are one of few Federal agencies to have such a program in place 
and other Federal agencies have contacted USDA about our GLBT diversity program and are 
interested in copying it.   
 
USDA has a training component that addresses sexual orientation and gender identity 
diversity.  This training component has been part of the overall civil rights training program 
for several years. 

 
Improved Outreach Efforts 
• USDA established the Office of Advocacy and Outreach to improve access to USDA 

programs and enhance the viability and profitability of small farms and ranches, beginning 
farmers and ranchers, and socially disadvantaged farmers and ranchers. Congress provided 
funding for this office in the 2008 Farm bill, and this Office will help ensure that access is 
provided to all USDA customers in an equal and fair manner and enable USDA employees to 
be increasingly responsive to the American people they serve.   
 

• Secretary Vilsack and other senior leaders have taken an active role in reaching out to 
traditionally underserved groups in personal meetings, speeches, visits to conferences, and 
other methods.  We hosted our first-ever ‘USDA Academies’ where leaders in the Hispanic 
and African-American advocacy communities spent a day at USDA to learn about our 
programs and interact with top USDA officials.  Secretary Vilsack himself has met with the 
Congressional Black Caucus, addressed the National Conference of Black Mayors and 
attended the Rainbow PUSH Coalition Annual Conference and NAACP Centennial 
Convention. 

 
• Secretary Vilsack has made improving relations with Native American Tribes a priority.  He 

has directed all USDA agencies to engage in and be thoughtful about tribal issues and to 
comply with requirements of Tribal consultation and collaboration as directed by the 
Presidential Memorandum of November 5, 2009. 
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Vilsack has named a Senior Advisor on Tribal Relations for the first time.  In the past there 
was a Native American Program Director, but the new position now directly reports to the 
Secretary.  In addition, the Secretary has launched an Office of Tribal Relations within the 
Office of the Secretary with an annual budget of $1 million.  The Office is now working 
across all 17 agencies to implement an action plan, to ensure tribes have greater access to the 
full breadth of USDA programs, and that the Department regularly engages in Tribal 
consultation.   

 
A More Diverse USDA 
• Under Secretary Vilsack, USDA’s politically appointed workforce represents the full 

diversity of America with self-identified African-Americans, Hispanics, Asian Americans 
and Pacific Islanders, Native Americans, Veterans, Americans with Disabilities, and Gay and 
Lesbian Americans.   
 

Program and Contracting Successes 
• Of the total 2,875 Recovery Act direct loans issued by the Farm Service Agency to help 

struggling farmers pay for 2009 planting and other farming expenses, 624 – or 21% - were 
issued to socially disadvantaged farmers.  For standard program funding, 16% of loans went 
to socially disadvantaged farmers.   
 

• In FY 2010, USDA will award grants worth $19 million to tribes, educational institutions, 
and non-profit organizations throughout the country to conduct training, outreach and 
technical assistance for socially disadvantaged farmers, ranchers and forest landowners. 

 
• In FY 2010, USDA provided more than $145 million to help support minority-service 

institutions of higher educations.  These schools – the 1890 Historically Black Land-Grant 
Universities, the 1994 Land Grant Native American tribally-controlled colleges and 
universities, and the Hispanic Serving Institutions – play a major role in putting young adults 
on a path to success in their careers and lives.  

 
• USDA spends more than 50% of contracting dollars with small business, exceeding the 23% 

federal small business procurement standard.  We have ongoing outreach and technical 
assistance initiatives with small farmer cooperatives and Service Disabled Veteran Owned 
Small Business specifically in the area of processed foods and commodities.   

 
Work to Address Civil Rights Cases Pending at USDA 
USDA has made it a priority to resolve all of the civil rights cases facing the Department, 
including cases inherited by this Administration brought by black, Hispanic, Native American, 
and women farmers.  Secretary Vilsack has repeatedly stated his commitment to resolving cases 
involving allegations of past discrimination by farmers and ranchers as well as ensuring that 
every farmer and rancher is treated equally and fairly.  
 
• In May 2009, President Obama announced his plans to include an additional $1.15 billion in 

settlement funds for black farmers in the FY 2010 budget to bring closure to their long-
standing litigation against the U.S. Department of Agriculture once and for all.  On February 
18, 2010, USDA entered into a settlement with black farmers for $1.25 billion, known as 
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Pigford II.  Legislation is required to fund this settlement agreement beyond the $100 million 
provided for in the 2008 Farm Bill.  The House passed legislation, and the Senate still needs 
to act on legislation that would include the funding.  

 
Currently, USDA is working with the Department of Justice to establish a plan that would turn 
the page on the discrimination claims of Hispanic and women farmers: 
 
• Under the plan, the United States would make available $1.33 billion from the Judgment 

Fund to implement a unified claims resolution process for Hispanic and women farmers.  
Hispanic and women farmers who submit claims of discrimination in farm loan programs 
would go through a streamlined process to have their claims resolved.  As with black farmers 
in Pigford II, payments may be up to $50,000, but actual award amounts may vary depending 
on the number of successful claimants. 

 
• We are also currently engaged in settlement discussions with a class of Native American 

farmers. 
 
Recognition and Evidence of USDA Efforts 
The success of USDA’s recent efforts to confront a history of civil rights abuses has been 
recognized and verified by a host of internal and external parties and metrics.     
 
• The Government Accountability Office (GAO) has recognized the progress made by the 

Vilsack USDA on civil rights.  In April 2010, the Government Accountability Office 
reviewed USDA responses to an October 2008 audit of ASCR and found no need for 
additional follow-up.  Previously GAO had produced a string of reports and testimony that 
took issue with USDA’s handling of civil rights issues:   
 

o The October 2008 report and previous GAO reports issued in 1999 and 2002 had included 
recommendations for improving civil rights problems within the Department.   
 

o 2001 and 2003 GAO reports which addressed USDA management more broadly noted 
discrimination complaints as management challenges for the Department.   

 
o In 2008, a GAO official provided testimony before the U.S House Committee on 

Oversight and Government entitled, “Management of Civil Rights Efforts Continues to Be 
Deficient Despite Years of Attention.”  
 

o A complete list of GAO filings on USDA related to civil rights is at bottom.   
 

• Since Vilsack became Secretary, the Office of the Assistant Secretary for Civil Rights has 
closed all but one of the 47 management challenges recommended by USDA’s Office of 
Inspector General (OIG).  This is the first time that the backlog of pending OIG 
recommendations has been eliminated since they began in 1999.   

 

6 
 



• A host of national organizations – including the Federation of Southern Cooperatives/Land 
Assistance Fund, the Land Loss Prevention Project, the NAACP and the National Black 
Farmers Association praised USDA’s efforts to settle the Pigford lawsuit.   

 
• The USDA has made progress on employee discrimination complaints as well.  The Equal 

Employment Opportunity Commission (EEOC) reported in its Federal Work Force for 
Fiscal Year 2009 report that out of a total of 6,905 complaints closed on the merits, about 3% 
resulted in findings of discrimination.  At USDA, from 2004 to 2008, out of 1,677 EEO 
complaints closed on the merits, only 20 (1.19%) resulted in findings of discrimination.  At 
Secretary Vilsack’s USDA, ASCR is in line with the Federal Government-wide average in 
finding merit in complaints of unlawful employment discriminatory practices.  In FY 2009, 
we reported that out of 466 EEO complaints closed on the merits, 11 (3.13%) resulted in 
findings of discrimination.  And to date in FY 2010, 3.6% of complaints have been found to 
have merit.   
 
Even more significantly – the total number of EEO complaints filed by USDA employees has 
dropped.  Through the third quarter of FY 2010, we are on pace to have 13% fewer 
complaints than the average over the past 4 years, and 10% fewer than the year of the past 4 
with the fewest complaints.  
 

Cultural Transformation at USDA 
Our efforts to tackle our history of civil rights are part of a broader effort towards cultural 
transformation at USDA.  Secretary Vilsack appointed a Transformation Task Force, comprised 
of a diverse group of USDA leadership who put together a draft plan to make USDA a premier 
organization and model employer.  In creating the plan, the Task Force sponsored seven listening 
sessions for employees across the country and Secretary Vilsack hosted a phone-in Tele Town 
Hall meeting where more than 2,000 employees dialed in to ask questions about the cultural 
transformation process.   

 
• The draft plan developed by the Task Force with employee input looks at a host of ways to 

ensure that USDA provides better services to our customers and for USDA employees to 
become more fulfilled by our jobs.  As part of the transformation, the Department set goals: 
to be open, responsive, collaborative, transparent, and highly-effective in implementing its 
many missions; to ensure that employees are respectful of the diversity of its workforce and 
constituencies; and to encourage the workforce to be engaged and motivated, empowered to 
succeed, and trained to meet future challenges. 
 

• To build a modern workforce, USDA created a streamlined summer internship program and 
increased the total number of interns hired in Washington DC and in the field by more than 
10% to 8,600.  The program developed a new recruitment strategy and worked to ensure that 
interns were provided with a meaningful experience.  The simplified process made it easier 
to bring in a diverse and talented pool of interns for the summer.   

 
A Brief History of Discrimination at USDA 
The challenges USDA faces with regard to civil rights are not new. In fact, in 1965 the U.S. 
Commission on Civil Rights found discrimination at USDA in both program delivery and the 
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treatment of employees. Subsequent reports in 1982 and 1990 found that civil rights abuses at the 
USDA were actively contributing to the decline in minority farm ownership.  
 
In 1997, the Clinton administration decided it was time for USDA to address its long history of 
civil rights problems by appointing a team of USDA leaders to develop a set of 
recommendations for moving forward.  In addition to reviewing and auditing prior reports, in 
January 1997, the team hosted 12 listening sessions which were attended by 2,000 customers and 
900 employees across the country.   The Civil Rights Action Team (CRAT) listening sessions 
brought decades of civil rights issues facing the department to the forefront of USDA and the 
public eye.  
 
Between 2001 and 2008, the Bush Administration changed USDA’s approach to handling civil 
rights claims. In 2001, the new administration stopped doing field investigations and only 
investigated civil rights cases over the phone. During this period, the statute of limitations ran on 
most of these administrative claims while they were being considered by USDA.  
 
USDA was also the target of a host of lawsuits seeking redress for discrimination in program 
delivery.  In terms of claims filed in federal district court by black farmers, the USDA entered 
into a consent agreement in 1999 with black farmers, known as Pigford I, in which the agency 
agreed to pay farmers for alleged past discrimination in lending and other USDA programs as 
part of a claims resolution process.  Thousands of claims had been adjudicated, and the 
government has provided a cumulative total of approximately $1.03 billion in cash relief, 
estimated tax relief, and debt relief to successful claimants.  But thousands of other claims were 
not considered on their merits because the affected farmers submitted their claims after the 
settlement claims deadline. 
 
In 2008, to address claims that were not filed in timely manner in the original Pigford consent 
agreement, Congress provided these farmers another avenue for redress in the 2008 Farm Bill by 
providing a right to file a claim in federal court and appropriated a $100 million “placeholder” in 
the legislation – but no settlement in the lawsuit would be reached until Secretary Vilsack was 
appointed to head the USDA (see Civil Rights Cases Pending at USDA below).  
 
In addition to the lawsuits filed by black farmers, USDA is the target of lawsuits – some of 
which sought class-action status – brought by women, Hispanic, and Native Americans 
producers.   
 
GAO Reports Related to Civil Rights at USDA 
• GAO-09-650T (April 2009) – Recommendation and Options Available to the New 

Administration and Congress to Address Long-Standing Civil Rights Issues  
• GAO-09-62 (October 2008) – Recommendations and Options to Address Management 

Deficiencies in the Office of the Assistant Secretary for Civil Rights,  
• GAO-08-755T (May 2008) – Management of Civil Rights Efforts Continues to be Deficient 

Despite Years of Attention  
• GAO-03-96 (January 2003) – Department of Agriculture Performance and Accountability 

Series  
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• GAO-02-1124T (September 2002)– Hispanic and Other Minority Farmers Would Benefit 
from Improvements in the Operations of the Civil Rights Program (testimony but no 
report/audit conducted). 

• GAO-02-942 (September 2002) Improvements in the Operations of the Civil Rights Program 
Would Benefit Hispanic and Other Minority Farmers 

• GAO-01-521R (April 2001) – U.S. Department of Agriculture: Resolution of Discrimination 
Complaints Involving Farm Credit and Payment Programs 

• GAO-01-242 (January 2001) -  Major Management Challenges and Program Risks: 
Department of Agriculture  

• T-RCED-00-286 (September 2000) – U.S. Department of Agriculture: Problems in 
Processing Discrimination Complaints   

• RCED-99-38 (January 1999) – U.S. Department of Agriculture: Problems Continue to 
Hinder the Timely Processing of Discrimination Complaints  
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U.S. Commission on Civii Rights
The U.S. Commission on Civil Rights is an independent, bipartisan agency first established
by Congress in 1957 and reestablished in 1983. It is directed to:

a Investigate complaints alleging that citizens are being deprived of their right to vote by
reason of their race, color, religion, sex, age, disability, or national origin, or by reason
of fraudulent practices.

o Study and collect informatiod relating to discrimination or a denial of equal protection
of the laws under the Constitution because of race, color, religion, sex, age, disability,
or national origin, or in the administration of justice.

o Appraise Federal laws and phlicies with respect to discrimination or denial of equal
protection of the laws becauA of race, color, religion, sex, age, disability, or national
origin, or in the administration of justice.

a Serve as a national clearinghouse for information in respect to discrimination or denial
of equal protection of the lawg because of race, color, religion, sex, age, disability, or
national origin.

Submit reports, findings, and recommendations to the President and Congress.

o Issue public service announcements to discourage discrimination or denial of equal
protection of the laws.
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Letter of Transmittal

The President
The President of the Senate
The Speaker of the House of Representatives

Sirs:

The United States Commission on Civil Rights transmits this report to you pursuant to
P.L.103-419. It is the product of a three-day fact-finding hearing, sworn testimonies of nu-
merous witnesses, subpoenaed data, and research.

The Mississippi Delta Report is the seventh volume in a series of Commission reports on
Racial and Ethnic Tensions in American Communities: Poverty, Inequality, and Discrimina-
tion. The report examines underlying causes of racial and ethnic tensions in the Mississippi
Delta, focusing on the areas of equality of economic opportunity, public education, and voting
rights.

Our recommendations are directed to the states of Mississippi, Louisiana, and Arkansas,
and the federal government. With respect to matters under federal jurisdiction, the Commis-
sion recommends that the U.S. Department of Agricultare should thoroughly investigate and
resolve outstanding complaints of discriminatory treatment at local FSA offices. The agency
should also work with other governmental entities to examine lending practices at area
banks in rural areas to determine, document, and alleviate discriminatory lending practices,
as well as institutional barriers that contribute to lengthy loan approval methods. Further,
the agency should examine legislative initiatives which currently exist that contribute to
farm foreclosure and prevent farmers from reducing their farm loan debt. The Commission
also strongly recommends that the USDA resolve the backlog of civil rights complaints
through the most expedient, equitable, and efficient mechanisms. The institutional factors
that created the backlog should be investigated and eliminated.

Finally, the Commission recommends that the USDA fully act upon its February 27, 1997,
commitment to ensure that its staff is adequately trained and its complaint processing pro-
cedures are adequately implemented.

The Commission further recommends that the U.S. Department of Education increase its
scrutiny of educational disparities in the Delta and provide adequate avenues for parents,
teachers, and other concerned parties to participate in monitoring and evaluation processes.
The Department should specifically ensure that nondiscriminatory polices and procedures
are followed with regard to assignments to special education classes and disciplinary actions.
The Department should require all school districts to provide civil rights compliance data on
these assignments and actions.

Among other recommendations, the Commission urges the Congress to increase funding
for the civil rights enforcement activities for the federal agencies investigating discrimina-
tion in the Mississippi Delta, to enact legislation to increase economic development in the
Delta, and amend the Census Act to allow the use of statistical sampling for apportionment

ia
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purposes. We urge the executive and legislative branches of government to act upon and im-
plement the recommendations in this report, and to move forward with policies designed to
meet the changing needs of America's ethnically and racially diverse communities. The Com-
mission hopes that this report will be a useful reference in the formulation of that strategy.

Respectfully,
For the Commissioners,

Mary Frances Berry
Chairperson
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Preface

Despite the symbolic gestures of fairness, decency and respect [that we are only beginning] to practice
in the American South, the quality of life [in the Mississippi Delta] . . . is still compromised by our ra-
cial preoccupation. . . . [I]t is not sufficient merely to listen and report, but we must think of doing
something that will . . . finally . . . resolve what seems to be a historical and endless problem in this
country.'

These words highlighted the enduring challenge before the Commission as it began its
public hearing in the Mississippi Delta. This report is based on sworn testimony from that
hearing and subpoenaed documents received by the U.S. Commission on Civil Rights in a
three-day hearing in Greenville, Mississippi, on March 6-8, 1997, as well as legal research
and analysis. The Mississippi Delta hearing was the sixth in a series of hearings convened by
the Commission as part of its nationwide project, Racial and Ethnic Tensions in American
Communities: Poverty, Inequality, and Discrimination, examining the factors underlying in-
creased racial and ethnic tensions in the United States and developing policies to alleviate
such tensions. Earlier hearings were held in the Mount Pleasant neighborhood of Washing-
ton, D.C. (January 1992); Washington, D.C. (May 1992); Los Angeles, California (June 1993);
New York, New York (September 1994);2 and Miami, Florida (September 1995). The Missis-
sippi Delta project was intended to evaluate racial and ethnic tensions in a rural setting.

The Mississippi Delta is one of the more cUlturally and geographically distinct regions in
the country. Broadly defined, the Delta region begins at the southern portion of Illinois and
ends in Louisiana, where the Mississippi River empties into the Gulf of Mexico, and consists
of 219 counties and 8.3 million people.3 However, the Delta is more commonly thought ofas
"begin[ning] in the lobby of the Peabody Hotel in Memphis and end[ing] on Catfish Row in
Vicksburg [Mississippi]."4 Under this definition, the Delta region is about 200 miles long and
70 miles wide at its widest point.5

The Mississippi Delta region also is one of the poorest areas in the country and has been
described as a "Third World country in the heart of America."6 The region's current economic
problems have been linked to its history of enslavement of a large portion of its population
and the legacies of that period, which include Jim Crow laws, racial segregation of Public
educational institutions, and disenfranchisement of blacks. Slavery as practiced in the
American South was probably as severe as any form of it in recorded history.7 Charles Sack-
ett Sydnor, the Southern historian, once wrote, "Mississippi differed from the upper tier of
slave States in that it was a buyer of slaves, that it had more of a frontier civilization, and
that it was given over almost entirely to cotton planting. A priori, these facts should have
made the life of slaves harder and more laborious in this State than in the upper slave
States." For slavery to work in a sparsely settled land, white repression had to strain the

Jerry Ward, chairperson, Mississippi Advisory Committee to the U. S. Commission on Civil Rights, statement be-
fore the U.S. Commission on Civil Rights, hearing, Greenville, MS, Mar. 6-8, 1997, transcript, p. 19.
2 In July 1995, the Commission held a Documents Hearing in New York, NY, in order to obtain relevant
documentary evidence to supplement the record of the September 1994 hearing.

3 Lower Mississippi Delta Development Commission, The Delta Initiatives, May 14, 1990, p. 165.
4 This description was coined by writer David Cohn in 1935. Christina Schwarz and Benjamin Schwarz, "Mississippi
Monte Carlo," The Atlantic Monthly, January 1996, p. 67.

6 Ibid.

6 Michael Parfit, "And What Words Shall Describe the Mississippi, Great Father of Rivers," Smithsonian, February
1993, p. 36.

7 Richard Kluger, Simple Justice (New York: Vintage Books, a Division of Random House, 1977) p. 27.

8 Charles S. Sydnor, Slavery in Mississippi (Louisiana State University Press, 1966) p. viii.
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limits of black endurance. The entire legal apparatus was used by those with power to pro-
mote white supremacy and black degradation. It was used to cause one group of human be-
ings to receive special, harsh, and disparate treatment so that slave owners could escape
work and increase wealth. The late A. Leon Higginbotham Jr. pointed out in Race and the
American Legal Process that "the [legal apparatus] sought the total submission of blacks
[and] . . . incorporated into its law-made morality the psychological conceptions Frederick
Douglass subsequently described:

Beat and cuff the slave, keep him hungry and spiritless, and he will follow the chain of his master like
a dog, but feed and clothe him well, work him moderately and surround him with physical comfort, and
dreams of freedom will intrude . . . You may hurl a man so low beneath the level of his kind, that he
loses all just ideas of his natural position, but elevate him a little, and the clear conception of rights
rises to life and power, and leads him onward.9

The struggle to overcome the vestiges of slavery has persisted. In the area of the Delta
designated as an empowerment zone in 1994, per capita income is one-third the national av-
erage, nearly 40 percent of the residents live in public housing, and the high school dropout
rate is almost 50 percent.10 Poverty in the Delta affects the region's black residents more se-
verely than its white inhabitants, with 54.9 percent of the black population living in poverty,
according to 1990 statistics.",

The Commission's Mississippi Delta project examined three topics with respect to racial
and ethnic tensions. First, the' project addressed economic opportunity in the Delta in an at-
tempt to determine the impact of the region's unique history on its current economic condi-
tions and on its prospects for future economic development. The second topic was an assess-
ment of educational opportunity in Mississippi's public schools. In higher education, the pro-
ject addressed the impact of the U.S. Supreme Court decision in United States v. Fordice12 on
students, teachers, public institutions of higher learning, and, ultimately, race relations in
Mississippi. The Commission also examined primary and secondary education in Mississippi,
including such issues as funding practices and policies, student achievement, and ability
tracking of minority students. Finally, the project addressed voting rights in the Delta. Spe-
cifically, the Commission examined the effect of the Voting Rights Act of 1965 on political
representation in the region and the ability to translate political power into economic oppor-
tunity.

Based on the testimony of witnesses, analysis of subpoenaed documents, and legal re-
search, the Commission makes a number of preliminary findings and recommendations
which it directs to the attention of the President, Congress, and the American people.

9 A Leon Higginbotham Jr., Race and the American Legal Process (New York: Oxford University Press, 1978) p. 9;
Frederick Douglass, Life and Times of Frederick Douglass (New York: Collier Books, 1962), p. 150.
10 "USDA Report Success in Projects in Poor Areas of the South," The New York Beacon, June 26, 1996, p. 32.

11 Larry Doolittle and Jerry Davis, Social and Economic Change in the Mississippi Delta: An Update of Portrait Data
(Mississippi State University, May 1996), p. 8.

12 505 U.S. 717 (1992).
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CHAPTER 1

Equality of Economic Opportunity

RACE AND THE ECONOMY OF THE DELTA

Socioeconomic Conditions
The Lower Mississippi Delta region is an

enormous area encompassing portions of seven
stategArkansas, Illinois, Kentucky, Louisiana,
Mississippi, Missouri, and Tennesseebegin-
ning in southern Illinois and ending at the
southeastern tip of Louisiana. The Delta is com-
posed of 219 counties and is home to 8.3 million
people.' A majority of the residents are black
and their current socioeconomic condition, which
has been the subject of numerous studies, can
generally be characterized as one of limited eco-
nomic resources; inadequate employment oppor-
tunities; insufficient decent, affordable housing;
and poor quality public schools. The region's
unique history of slavery, with its debilitating
legaciesthe sharecropping system, Jim Crow
laws, the concentration of wealth in the hands of
a minority white population, the political disen-
franchisement of blacks, and the nearly total
social segregation of the raceshas been well
documented and is generally viewed as the most
significant factor in the region's present position
as among the poorest, if not the poorest, section
of the nation based on virtually every socioeco-
nomic measurement.

Mississippi
In each of the 13 Mississippi counties selected

by the Commission for review, blacks constitute
the majority of the population, from a low of 53
percent in Yazoo County, to a high of 76 percent
in Holmes County.

1 Lower Mississippi Delta Development Commission, The
Delta Initiatives: Realizing the Dream . . . Fulfilling the
Potential, May 14, 1990, p. 165 (hereafter cited as LMDDC
Report).

1

TABLE 1.1

Black Population for Selected Mississippi Counties

County % black
Bolivar 63
Coahoma 65
Holmes 76
Humphreys 68
Issaquena 56
Leflore 61

Quitman 59
Sharkey 66
Sunflower 64
Tallahatchie 58
Tunica 75
Washington 58
Yazoo 53

SOURCE: U.S. Department of Commerce, Bureau of the Census,
County & City Data Book, 1994.

Each of these majority-black counties is
marked by high unemployment and high poverty
rates for all residents. For example, Tunica
County, which has been called "America's Ethio-
pia" by the Reverend Jesse Jackson,2 has the
highest percentage of families living below the
poverty level, 50.5 percent, and the highest un-
employment, 17 percent. And, with the exception
of Humphreys and Yazoo, all selected counties
are marked by double-digit unemployment rates
and high family poverty rates, from 27.9 percent
in Washington County, to Tunica's 50.5 percent.

2 Christina Schwarz and Benjamin Schwarz, "Mississippi
Monte Carlo; Gambling Industry in Tunica County," The
Atlantic Monthly, January 1996, p. 67 (hereafter cited as
Schwarz, "Gambling Industry").
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TABLE 1.2

Families below Poverty Level and Unemployed for
Selected Mississippi Counties

County % below poverty % unemployed
Bolivar 35.4 4.3
Coahoma 36.6 13.8

Holmes 45.5 15.8

Humphreys 38.3 7.4

Issaquena 42.9 10.0

Leflore 31.5 11.4

Quitman 33.8 11.8

Sharkey 38.9 10.1

Sunflower 34.7 10.8

Tallahatchie 34.5 13.4

Tunica 50.5 17.0

Washington 27.9 12.4

Yazoo 31.8 9.4

SOURCE: U.S. Department of Commerce, Bureau of the Census,
1990 Census of Population, Social and Economic Characteristics,
Mississippi, table 3, p. 7, and table 2, p. 4.

However bleak a picture is presented by
these overall statistics, the profile for black resi-
dents is even worse. The percentage of black
families with incomes below the poverty level
runs from a low of 46.4 percent in Washington
County to a high of 68 percent in Tunica County.
White families' poverty rates in the selected
counties range from Holmes County's 7.2 percent
to Tallahatchie County's 14.9 percent.

TABLE 1.3

Families below Poverty Level by Race for Selected
Mississippi Counties

County Black families White families
Bolivar 53.4% 9.6%

Coahoma 58.5 8.2

Holmes 61.3 7.2

Hurnphreys 55.2 10.8

Issaquena 62.8 _

Leflore 51.5 8.9

Quitman 51.9 13.8

Sharkey 60.2 8.8

Sunflower 54.7 7.5

Tallahatchie 54.2 14.9

Tunica 68.0 12.2

Washington 46.4 7.8

Yazoo 54.2 11.2

SOURCE: U.S. Department of Commerce, Bureau of the Census,
1990 Census Population, Social and Economic Characteristics,
Mississippi, table 8, pp. 31-32, and table 9, pp. 34-36.

The racial disparity is similarly acute in the
region's unemployment rates: although the over-
all unemployment rate in the 13 counties is 12.1
percent, the rate for blacks averages 13.3 per-
cent, while the white rate averages a mere 3.8
percent.

TABLE 1.4

Unemployment Rates by Race for Selected
Mississippi Counties

County Black White
Bolivar 23.4% 3.9%
Coahoma 21.9 4.7
Holmes 21.9 3.7

Humphreys 10.5 2.5

Issaquena 15.3

Leflore 18.3 4.3

Quitman 20.5 3.3

Sharkey 16.0 2.9

Sunflower 16.7 3.5

Tallahatchie 20.0 6.6

Tunica 23.8 2.0

Washington 21.1 3.6

Yazoo 15.9 4.4

SOURCE: U.S. Department of Commerce, Bureau of the Census,
1990 Census of Population, Social and Economic Characteristics,
Mississippi, table 8, p. 31, and table 9, p. 34.

Arkansas
Although blacks constitute a majority of the

population in only one of the seven selected Ar-
kansas counties, 57.4 percent in Chicot, they are a
significant percentage of the population through-
out the Arkansas Delta region.

TABLE 1.5

Black Population for Selected Arkansas Counties

County % black
Arkansas 22.3

Ashley 28.0

Chicot 57.4

Desha 43.4

Drew 27.9

Jefferson* 44.0
Lincoln 37.1

Includes the city of Pine Bluff.

SouRCE: U.S. Department of Commerce,.Bureau of the Census, 1990
Census of Population, Social and Economic Characteristics, Arkansas.
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And while the overall percentage of families
living below the poverty line is lower than the
percentage in the Mississippi state portion of the
Delta, Arkansas' poverty rates are still in the
double digits in all selected counties. Further,
the high overall unemployment rates rival those
found in the Mississippi Delta region.

TABLE 1.6

Families below Poverty Level and Unemployed for
Selected Arkansas Counties

County
Arkansas
Ashley
Chicot
Desha

Drew

Jefierson
Lincoln

% families below
poverty level

15.7

17.4

18.3

27.3

20.2

19.3

19.6

% unemployed
6.2

8.5

14.0

11.9

7.9
9.9

8.0

SOURCE: U.S. Department of Commerce, Bureau of the Census,
1990 Census of Population, Social and Economic Characteristics,
Arkansas, table 3, p. 7, and table 2, p. 4.

Like Mississippi state, the Arkansas Delta's
poverty and unemployment rates are higher for
its black Population, with both averaging three
to five times those for whites.

TABLE 1.7

Unemployment and Family Poverty Rates by Race
for Selected Arkansas Counties

County
black

poverty
white

poverty
black

unemployed
white

unemployed
Arkansas 39.0 10.4 13.3 4.7

Ashley 39.5 10.4 15.9 6.4

Chicot 54.1 10.9 23.3 6.3

Desha 51.9 13.3 23.9 4.6

Drew 38.5 13.9 12.9 6.3

Jefferson* 38.3 8.2 17.3 5.7

Lincoln 48.2 11.0 14.6 6.1

Includes the city of Pine Bluff.

SOURCE: U.S. Department of Commerce, Bureau of the Census,
1990 Census of Population, Social and Economic Characteristics,
Arkansas, table 8, p. 30, and table 9, p. 33.

Louisiana
The six selected Louisiana parishes include

East Carroll Parish where, according to Time
magazine, there was found "The Poorest Place in

America"-the town of Lake Providence.3 Accord-
ing to the 1990 census, the median annual income
for two-thirds of the town, Block Numbering Area
9903, is $6,536, the lowest in the nation, whereas
the official national poverty level for a family of
four is $14,764.4 In addition, a study found that
in Lake Providence, 70.1 percent of children
younger than 18 are living in poverty-the high-
est rate in the nation.5 As for overall family pov-
erty rates, the black rate is 75.7 percent, while
the rate for white families is 15.2 percent.

TABLE 1.8

Black Population for Selected Louisiana Parishes

Parish
East Carroll*
Madison

Morehouse

Ouachita**
Richland
West Carroll

% black
64.8
59.5
41.5

31.0
36.5
16.7

Includes Lake Providence.
" Includes Monroe.
SOURCE: U.S. Department of Commerce, Bureau of the Census,
County & City Data Book, 1994, table B, p. 242.

TABLE 1.9

Unemployment and Family Poverty Rates by Race for
Selected Louisiana Parishes

ok

black
% .

white black white
Parish poverty poverty unemployed unemployed
East Carroll 71.6 23.3 40.1 4.8
Madison 58.5 12.3 25.9 5.4
Morehouse 50.8 10.8 22.2 7.3
Ouachita 48.8 8.7 19.1 6.3

Richland 56.4 19.4 6.6
West Carroll 57.1

.13.9

17.1 17.6 11.1

SOURCE: U.S. Department of Commerce, Bureau of the Census,
1990 Census of Population, Social and Economic Characteristics,
Louisiana, table 8, pp. 39-40, and table 9, pp. 43-44.

3

Based on the data presented in tables 1.1-1.9
above, it is clear that the Delta is an economi-
cally impoverished region for both blacks and

3 Jack E. White, "The Poorest Place in America," Time, Aug.
15, 1994, p. 35.

4 Ibid.

5 Ibid.
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whites. However, the data also reveal that black
Delta citizens are the poorest of the poor. In
every section of the region a majority, or near
majority, of the black residents live in poverty.
Such is not the case for a majority of the region's
white residents.

One of, the more comprehensive reports on
the area was completed by the Lower Mississippi
Delta Development Commission (Delta Commis-
sion), established by the U.S. Congress in Octo-
ber 1988 to study and make recommendations
regarding economic conditions in the entire
Lower Mississippi region.6 In its 1990 final re-
port on the area's 219 counties and parishes in
Arkansas, Louisiana, Mississippi, Missouri, Illi-
nois, Tennessee, and Kentucky; the Delta Com-
mission referred to the region as a place where:

jobs are scarce and jobs skills training almost un-
known; where infant mortality rates rival those in the
Third World; where dropping out of school and teen-
age pregnancy are commonplace; where capital for
small farmers and small businesses is severely
limited; where good housing and health care are
unattainable for many; where industrial technology
lags a decade behind and funds for research and de-
velopment barely trickle to colleges and universities;
where illiteracy reigns as a supreme piece of irony:
the region has produced some of the best writers and
the worst readers in America.7

Another recent study that essentially reiter-
ates many of the Delta Commission's findings is
a report by the Federal Reserve Bank of St.
Louis titled Rural Economic Development: A Pro-
file of Eight Rural Areas Located in the Lower
Mississippi Delta Region. This February 1995
report, which profiles eight rural areas of the
Lower Mississippi Delta region to assess the
economic development and credit needs of the
communities, followed approximately 120 meet-
ings with more than 200 residents and represen-
tatives of lending institutions and community,
housing, and small-business development or-
ganizations. Among the many problems noted
were the region's crisis in housing, particularly
its lack of decent, affordable housing for low-
income and elderly residents; residents' inability
to obtain home improvement loans; a severe
shortage of rental housing; a limited amount of
land available for new home construction; a con-

6 See Pub. L. No. 100-460.

7 LMDDC Report, p. 6.

4

tinued need for financial support for the region's
dwindling agricultural business; and the difficul-
ties small businesses encounter in acquiring
capital and credit. The main goal of all commu-
nities, according to the report, is the creation of
jobs,8 a goal that has been identified by public
officials and theorists alike as a prerequisite for
the region's revitalization.0

Employment
Although equality of opportunity in agricul-

ture will be more fully discussed later in this
report, it is clear that the sheer number of jobs
in agriculture in the Delta has declined signifi-
cantly in recent years, beginning with the in-
creased mechanization of farming in the early
part of this century. The research and history do
not indicate any reversal of this trend. Accord-
ingly, it is unlikely that agriculture will provide
the number of new jobs that must be created to
revitalize the economy and equalize economic
opportunities for black and white residents.

Farm work today has been toppled from its
previous position as the region's primary source
of employment to be replaced in part by the cat-
fish industry.10 Seventy-five percent of the
world's supply of catfish comes from Missis-
sippi." It has been reported that the industry is
a $247 million per year business for the state of
Mississippil2 and that it generates $1 billion in

8 Federal Reserve Bank of St. Louis, Rural Economic
Development: A Profile of Eight Rural Areas Located in the
Lower Mississippi Delta Region, February 1995, p. 4
(hereafter cited as Federal Reserve Report).
9 "Few would disagree with Herbert Gans, who said that 'the
best remedy for poverty is a large supply of jobs.' " Herbert
J. Gans, The Urban Villagers: Group and Class in the Life of
Italian-Americans (New York: The Free Press, 1982), p. 312,
as cited in Leif Jensen, "Employment Hardship and Rural
Minorities: Theory, Research, and Policy; Special Issue:
Blacks in Rural America," The Review of Black Political
Economy, vol. 22, no. 4 (Mar. 22, 1994), p. 125. See also Dick
Kirschten, "The Delta Looks Up," The National Journal, vol.
22, no. 40 (Oct. 6, '1990) p. 2382, in which the mayor of
Jonestown, MS, a Delta town, states that the town's "biggest
problem is the lack of jobs."

10 LMDDC Report, p. 165; Pat Hanna Kuehl, "Destination:
Mississippi," The Los Angeles Times, Nov. 5, 1995, p. LIO.

" Ibid.
12 Wilbur Hawkins, testimony before the U.S. Commission
on Civil Rights, hearing, Greenville, MS, Mar. 6-8, 1997,
transcript, pp. 361-62 (hereafter cited as Hearing
Transcript).
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sales for the entire Delta region.13 However,
questions have been raised as to whether this
industry is capable of providing a majority of the
necessary jobs and financial security for the re-
gion's impoverished black masses since the de-
mand for catfish has decreased, its employees
are mainly seasonal, the jobs provide no bene-
fits, and employees receive no profits from the
industry.14

Lack of financial resources and financial in-
security in general are also possibilities for more
prosperous black residents of the Delta. The re-
gion has noted a decline in the number of black
teachers due at least in part to difficulties blacks
have encountered with teacher certification re-
quirements.18 Regardless of the reasons for such
problems, a decline in black teachers is likely to
adversely affect educational attainment by black
students, which in turn will negatively affect the
ability of the region to attract employers who
desire an educated, literate work force.18 This
potential problem will be more fully addressed in
the education portion of this report. The finan-

13 Becky Gillette, "Land of Cotton and Catfish Seeking
Healthy Diversity From Other Types of Development," Mis-
sissippi Business Journal, vol. 20, no. 20 (May 18, 1998), p. 1
(hereafter cited as Gillette, "Diversity From Other Types of
Development" ).
14 Hawkins Testimony, Hearing Transcript, pp. 361-62. See
also James C. Cobb, The Most Southern Place on Earth; The
Mississippi Delta and the Roots of Southern Identity (Oxford
University Press,1992), pp. 330-32; and Eric Bates, "The
Kill Line," Southern Exposure, vol. 19, no. 3 (Fall 1991), p.
23, as cited in Jacqueline Jones, "The Late Twentieth-
Century War On the Poor: A View From Distressed
Communities Throughout the Nation," Boston College Third
World Law Journal, vol. 16 (Winter 1996), p. 6. "In the
Mississippi Delta . . . in some cases, even new industries
hold little promise in the long run for these families. For
example, in Indianola [Mississippi], the catfish industry
depends on a work force that is largely black, female, and
poor. However, not only do the fish processing jobs pay little,
they are also vulnerable to larger market forces. In 1990, a
strike of 900 workers at the Delta Pride plant resulted in
modest wage increases and better working conditions, but
soon after, the whole industry began to institute cutbacks to
counter the effects of a saturated market. This case
illustrates the thread of continuity linking a slave past to a
postindustrial present; where black women once chopped
and picked cotton for white landowners, they now stand for
hours and each rip and gut as many as 20,000 fish a day.
Where they once suffered from back-breaking stoop labor,
they now suffer from carpal tunnel syndrome, a crippling
hand disease." Ibid.
15 Ronald A. Hudson Testimony, Hearing Transcript, pp.
538-43.
16 Ibid.

cial security of other nonpoor blacks in the re-
gion may also be threatened due to discrimina-
tion. According to some reports, black attorneys
in the Delta are subjected to greater scrutiny by
bar associations than white attorneys, and black
physicians are being denied hospital privileges
due to discrimination by whites.17

The most recent significant business devel-
opment, which has inspired hope in both black
and white communities for improved economic
opportunities, is Mississippi's legalization of
dockside gaming casinos. In 1991, the state en-
acted the Gaming Control Act legalizing gam-
bling, with the first gaming boat opening on Au-
gust 1, 1992.18 Near the time of the Commis-
sion's Mississippi Delta hearing,18 there were 29
state-regulated casinos and, according to the
state gambling commission, 13 of the 29 casinos
were in majority-black counties: 9 in Tunica
County, 3 in Washington County; and 1 in Coa-
homa County.28 The available employment data
for 27 of the 29 casinos at that time is shown in
table 1.10.

TABLE 1.10

Employment in Mississippi Casinos, June 1997

Gender Race

45.5% male 56.3% white

54.5% female 39.4% black

2.4% Asian [American]

1.5% Hispanic

0.3% Native American

SOURCE: Paul A. Harvey, executive director, Mississippi Gaming
Commission, letter to U.S. Commission on Civil Rights, June 20, 1997.
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Despite this apparently positive statistical in-
formation that tends to support the state gaming

17 John Walker Testimony, Hearing Transcript, pp. 518-20.

18 The Clarion-Ledger, Nov. 28, 1995, p. 3B.

19 According to Mick Lura, chief of staff of the Mississippi
Gaming Commission, there were 30 licensees as of Sept. 3,
1999. In February 1999, a new casino, the Beaurivage,
opened in Biloxi, MS. In July 1999, a new casino, the Isle of
Capri, opened in Tunica, MS. Two casinos in Greenville, MS,
the Las Vegas Club and the Jubilee were consolidated in
July 1999 (Mick Lura, letter to Mississippi Delta project
team leader Maxine G. Sharpe, Sept. 3, 1999, and telephone
conversation between Mick Lura and Maxine G. Sharpe on
Sept. 9, 1999).
20 Paul A. Harvey, letter to U.S. Commission on Civil
Rights, June 20, 1997 (hereafter cited as Harvey Letter).
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commission's contention its work force is repre-
sentative of the region's populationboth in
terms of race and genderthe Mississippi Gam-
ing Commission maintains no data on race or
gender for the various jobs within the casinos or
on the salaries of casino employees by race and
gender. It is not the function or the responsi-
bility of the Mississippi Gaming Commission,
which is a regulatory law enforcement body, to
request or collect data on equal opportunity em-
ployment in the casinos. Indeed, there is no re-
quirement such data be tracked by the state
gambling commission, which has no re-
sponsibility or authority regarding the promo-
tion or enforcement of equal employment oppor-
tunity within the industry.21

The introduction of casinos in Mississippi
clearly has dramatically increased the number of
jobs in the region and has resulted in increased
revenue for the state. In the Delta, casino jobs
have coincided with an extraordinary decline in
overall unemployment rates. Between 1992 and
1993, Tunica County, currently home to nine
casinos, has noted a 32.1 percent decrease in its
overall unemployment rate, from 13.7 percent to
9.3 percent.22 Tunica residents saw a 30.4 per-
cent increase in employment.23 Unemployment
rates also dropped in counties adjacent to those
with casinos, suggesting a significant number of
new casino employees were residents of the
neighboring counties.24 And, according to the
executive director of the state gaming commis-
sion who maintains that the introduction of ca-
sinos has profoundly and positively affected the
Delta and its black residents, "anyone who
wants a job, can get a job."25

Employment information on Mississippi's
state-regulated casinos is collected at both the
state and federal levels. At the federal level, the
Equal Employment Opportunity Commission
(EEOC) collects and publishes employment
information that provides a breakdown of the
employer's work force by race, sex, and national

21 Paul A. Harvey Testimony, Hearing Transcript, pp. 528
30.

22 Marianne T. Hill, Center for Policy Research and
Planning, Mississippi Institutions of Higher Learning,
Labor Market Effects of Gaming in Mississippi, CPRP
Working Paper: 9402 (July 1994), p. 2.

23 Ibid., p. 1.

24 Ibid.

25 Harvey Testimony, Hearing Transcript, p. 549.
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orgin, and by occupation.26 At the state level, the
Mississippi Gaming Comission keeps, a record of
the total number of casino employees, and the
Mississippi Employment Security Commission
provides labor force data. Quarterly survey
information from the Mississippi Gaming Corn-
ission through September 30, 2000, showed
34,263 people were employed by casinos in
Mississippi.27

Casinos in four counties participated in
EEOC's 1999 EEO-1 survey.28 A 1997 population
report by the Mississippi Employment Security
Commission indicated approximately 75 percent
of the population in the participating counties
was white and 25 percent was nonwhite.23
Statistical data by race and ethnicity from the
EEO-1 aggregate report revealed:

50.7 percent of casino employees are white.
45.3 percent are black.
1.2 percent are Hispanic.
2.5 percent are Asian American.
0.4 percent are Native American.30

The EEO-1 report also provided statistical
data by occupation. Occupations were divided
into nine categories: officials and managers, pro-
fessionals, technicians, sales workers, office and
clerical workers, craft workers, operatives, la-
borers, and service workers. Percentages by
categories are as follows:

Whites accounted for 72.9 percent of all offi-
cials and managers and accounted for 42 per-

28 The Employer Information EEO-1 survey is conducted
annually pursuant to 42 U.S.C. § 2000e-8(c) (LEXIS through
2000 Sess.) and 29 C.F.R. §§ 1602.7-1602.14 (2000).

27 Mississippi Gaming Commission Property Data, "Quar-
terly Survey Information: July 1, 2006September 30, 2000,"
<http://www.msgaming.com/main-reports.html>.

28 The four counties were Hancock, Harrison, Tunica, and
Warren.

29 Mississippi Employment Security Commission, "Missis-
sippi Labor Market Information for Affirmative Action Pro-
grams," March 2000, <http://www.mesc.state.ms.usllmiffiles/
aaction/pcWaaction300.pdf>.

39 Patrick Ronald Edwards, acting chief, Research and
Technical Information Branch, Program Research and Sur-
veys Division, Office of Research, Information and Planning,
U.S. Equal Employment Opportunity Commission, advance
copy of the 1999 EEO-1 aggregate report as a facsimile to
U.S. Commission on Civil Rights, Nov. 15, 2000, p. 5 (here-
after cited as Edwards Facsimile).
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cent in all other categories except laborers,
where they accounted for 26.3 percent.31
Blacks,accounted for 24.6 percent of all offi-
cials and managers and had the highest con-
centration-71.2 percent-in the laborers.
Another noticeable discrepancy was within
the professionals: blacks accounted for 33.7
percent, while whites accounted for 65 per-
cent.32
Hispanids accorinted for 1.4 percent of all
office and clerical workers and 1.3 percent of
all craft workers. Their percentages were the
lowest in the laborers with 0.5 percent and
the professionals with 0.4 percent.33
Asians were highly concentrated in the craft
workers, accounting for 4 percent. They were
least likely to be professionals and office and
clerical workers-0.9 percent and 0.6 percent,
respectively.34
American Indians accounted for less than 1
percent of all employees.35 Their highest con-
centration was in the craft workers with 0.5
percent. There were no American Indians in
the professionals and 0.1 percent in the
technicians.36

Apart from employment statistics, there ap-
pear to be other financial benefits of legalized
gaming to both the state arid local governments.
The industry has earmarked 7.2 percent of its
gross revenues for the state's general fund, and
0.8 percent is allocated to the cities or counties
that have legalized gaming.37 In addition, local
and private legislation place a 3.2 percent tax on
gaming revenues to benefit local governments
for specific public purposes, e.g., education.38
Statewide, in fiscal year 1995, over $144.6 mil-
lion in revenue went to the state, and over $69
million was allocated to local governments that
have legalized gaming.39 It has been reported

81 Ibid.

32 Ibid.

33 Ibid.

34 Ibid.

36 Indian-owned casinos are not required under 42 U.S.C. §
2000e-8(c) to report to the EEOC; therefore, employment
information on the Indian-owned casino(s) in Mississippi is
not included.
36 Edwards Facsimile, p. 5.
37 Harvey Letter.

38 Ibid.

33 Ibid.
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that casinos prrivide approximately $2.5 million
per month in revenues to Tunica County alone
and that from Auguit 1994 to August 1995 total
profits from Tunica casinos were $46.8 million
per month, more than any other casino in the
state." Tunica was also the first market to reach
$60 million in monthly revenue and in August
1995 reported profits of 64.2 million." In 1993,
US News & World Report listed Mississippi as
first in a national ranking of states in economic
recovery based primarily on its legalized gam-
bling."

The question remains whether the introduc-
tion of legalized gaming will result in sustain-
able job growth for a significant percentage of
the region's unemployed and impoverished resi-
dents. Will these jobs offer Delta residents liv-
able wages and opportunities for employment
advancement in a nondiscriminatory manner?
Will the casinos provide the quantity and quality
of jobs that must be created in the Delta in order
to significantly improve the lives of its citizens?
Before the introduction of casinos, significant
occupational segregation by race existed in the
Delta, with blacks heavily concentrated in lower
paying jobs. In Bolivar County, Mississippi, for
example, as of the 1990 U.S. census, whites were
52 percent and blacks 48 percent of the total
population of employed persons over the age of
16.43 Yet whites held 63 percent of the manage-
rial positions and 72 percent of the technical and
sales positions, while blacks held 74 percent of
the low-level service jobs and 69 percent of the
operator and general laborer positions.44

The statistical data support the argument
that occupational segregation exists in the le-
galized gaming industry. Anecdotal evidence
also suggests possible problems in this area and,
in general, with the concept that legalized gam-
ing alone represents a viable long-term solution
to the economic problems facing the region's
black population. It has been reported blacks are
mainly employed in minimum-wage jobs and, as

4° Derrick Crawford Testimony, Hearing Transcript, p. 556;
Lee Ragland, "Tunica's Casinos Outrunning the Pack," The
Clarion-Ledger, Oct. 2, 1995, p. Al.
41 Ragland, "Tunica's Casinos Outrunning the Pack," p. Al.

42 Sara Collins and Warren Cohen, "How the States Stack
Up," US News & World Report, Nov. 8, 1993, p. 66.

43 Bureau of the Census, 1990 Census of Population, Social
and Economic Characteristics, Mississippi, p. 383, table 155.

44 Ibid., p. 401, table 156.
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a group, have high termination and turnover
rates.45

During the Commission's hearing, one wit-
ness questioned a Delta casino's decision to hire
as a casino manager a Bosnian immigrant only
two years in the United States rather than a lo-
cal resident.46 The economic assistance regional
director for the Mississippi State Department of
Human Services, who formerly served as the
director of the Tunica County Department of
Human Services, disagreed with the conclusion
reached by the gaming commission executive
director that "anyone who wants a job can get a
job," citing the unavailability of casino employ-
ment for those who are classified as borderline
disability cases under Social Security or Sup-
plemental Security Income standards.47 Moreover,
in a region of the country well known for its his-
torically socially conservative climate, many
blacks, for religious reasons alone, would rather
remain unemployed than work in a casino.48

Finally, the dramatic financial dividends of
legalized gambling are also accompanied by dev-
astating economic and social consequences, ac-
cording to some experts. At its September 1998
hearing in Biloxi, Mississippi, the National
Gambling Impact Study Commission received
testimony regarding the alleged increase in per-
sonal bankruptcies connected to gambling prob-
lems. Although national surveys show 2 percent
of bankruptcies are connected to gambling, re-
sults of a study presented at the hearing by the
National Gambling Impact Study Commission
indicated a much greater rate of bankruptcies
related to gambling-21 percentwhen people
are in close proximity to a casino.43 And al-
though there was testimony from Mississippi

Walker Testimony, Hearing Transcript, pp. 567-68. See
also Andrea Stone, "New Dawn in Mississippi Delta," USA
Today, May 30, 1997, p. 6. Robert Hall, a high school
teacher in Tunica, MS, reported that his students "fall
asleep in class after working the overnight shift[s] at
minimum-wage casino job [s].';-Ibid.

46 Walker Testimony, Hearing Transcript, p. 567.

47 Crawford Testimony, Hearing Transcript, pp. 548, 552.
48 Schwarz, "Gambling Industry," statement attributed to
Witness Crawford. See also John Kifner, "An Oasis of
Casinos Lifts a Poor Mississippi County," The New York
Times, Oct. 4, 1996, pp. Al, A20, "a state so socially
conservative that it was the last to repeal prohibition, in
1966."

48 Becky Gillette, " 'Mississippi Miracle' Vies With Addiction
Tales," Mississippi Business Journal, Sept. 21, 1998, p. 1.
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officials on the benefits of gambling, particularly
for Tunica County, there was also testimony
from a researcher who maintained his study of
the effects of legalized gaming nationwide es-
tablishes that casinos produce little economic
gain for the communities in which they are lo-
cated.5°

Clearly, jobs have been created and many
previously unemployed blacks have found em-
ployment in the gaming industry. However,
poorly educated and unskilled residents have
been unable to take advantage of the employ-
ment opportunities in the gaming industry,
which has yet to prove long-term viability and
profitability. Finally, no mechanism exists to
ensure that Delta blacks, who obtain employ-
ment in the industry, will obtain equality of op-
portunity in job placement, working conditions,
and advancement.51

Job growth has also occurred in other busi-
ness sectors. Northwest Mississippi during
1980-1996 saw a 17 percent increase in the
manufacturing employment, while nationwide,
this industry remained basically unchanged, ac-
cording to the director of the Delta Counci1.52
And although some job growth in the manufac-
turing sector is related to agriculture, much of it
is the result of nonagriculture-related new busi-
nesses. In Cleveland, Mississippi, for example,
Baxter Healthcare produces intravenous solu-
tions for medical use and Duo-Fast makes nails
and staples.53 Greenwood, Mississippi, is now
the site of Viking Range, which produces kitchen
appliances and Irving Automotive, which manu-
factures interior parts for Ford and Toyota. In
addition, it was reported in May 1998 Viking
began construction in Itta Bena, Mississippi, of a
new $4.1 million facility.54 This growth in manu-
facturing jobs, according to some reports, has
resulted in $924 million in wages in 1996 for
40,000 employees and a rise in per capita income
from $6,000 in 1980 to $17,000 in 1996.55

Additionally, the designation of the region as
an empowerment zone, according to some re-

60 Ibid.

61 Kifner, "An Oasis of Casinos Lifts a Poor Mississippi
County," p. A20. Schwarz, "Gambling Industry."

52 Gillette, "Diversity From Other Types of Development."
63 Ibid.

64 Ibid.

55 Ibid.
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ports, has resulted in an increase in nonagricul-,
ture-related jobs. This designation has resulted
in Dollar General's construction of a $38 million
distribution center in Indianola, Mississippi,
which is expected to employ 500, and has been
credited with creating additional jobs related to
the center, including 300 construction-related jobs
and positions in local hotels and restaurants.56

Finally, the July 1998 opening of a Union Pa-
cific Railroad terminal in Marion, Arkansas, is
expected to result in additional jobs and reve-
nues to the Delta. According to the Federal Rail-
road Administrator, the $70 million terminal is
expected to have a "$2 billion impact on the re-
gional economy by 2008."57

TABLE 1 .11

Washington County (Mississippi) Employment and
Welfare Statistics

Employment

1992
average

1996
average Change

Total jobs 22,941 23,869 +4%

Manufacturing jobs 4,690 4,688 -.004%

Non-manufacturing jobs 18,251 19,181 +5%

Service jobs (includes
casino jobs) 4,921 6,165 +25%

Unemployment rate 12.5 10.2' -2.3

Welfare
AFDC cases 3,270 2,708 -17%

AFDC dollar amount $390,164 $315,728 -19%

Food stamp households 7,275 6,900 -5%

Food stamp dollar
amount $1,453,008 $1,353,329 -7%

Most recent moving average; the state has not yet set a final figure
for 1996.

SouncE: Mississippi Employment Security Commission and Mississippi
Depadment of Human Services. Addendum Hearing Exhibits, Paul
Artman, mayor, Greenville, MS, Mar. 6, 1997.

Despite statistics showing increases in the
number of jobs in casino- and noncasino-related
industries, it is questionable whether these new
industries are employing a significant number of
impoverished Delta residents, who historically
have been the victims of discrimination, and
whether these businesses are providing poor

56 Ibid.
57 "Slater Predicts New Terminal Will Bring Thousands of
Jobs to Delta," The Associated Press, Aug. 3, 1998.

9

Delta residents with an equal opportunity to ob-
tain well-paying, permanent jobs with benefits.

Housing
Whether unemployed, underemployed, or

employed in jobs paying livable wages, Delta
residents face a crisis in finding decent, afford-
able housing. Generally, housing difficulties can
be categorized as problems of affordability and
qUality. Throughout the entire Lower Missis-
sippi Delta region, pervasive problems exist in
the housing stock, and the housing conditions of
the black population, like other socioeconomic
indicators, are worse than those of their white
counterparts.58 In 1990, the median value of all
owner-occupied units was $9,282, while the me-
dian value of black owner-occupied units was
$5,113.56 Across the region 76 percent of the to-
tal owner-occupied units had a median value of
less than $14,999; among black owner-occupied
units, it was 92 percent.60 There is a lack of stan-
dard housing relative to the needs of low-income,
single-parent, and aging households. In the
Delta region, approximately 57,000 units have
incomplete plumbing, 143,000 are overcrowded,
and 650,000 units are "cost burdened."61 Of the
region's 2.2 million units, 792,000 have median
rents of $40 per month and more than 860,000
are over 40 years old.62

The St. Louis Federal Reserve Bank report
made similar findings regarding the region's
housing conditions and also found that housing
organizations in the region were "few in number
and small in size."63 In addition, according to the
Federal Reserve, new home construction in the
Delta is impeded by developers' reluctance to
build in the region, especially their reluctance to
build housing that is affordable for lower income
Delta residents.64 Finally, repairs to the region's

59 See generally Jacquelyn W. McCray, project director,
"Housing Problems and Solutions in the Lower Mississippi
Delta," Report to the Lower Mississippi Delta Commission,
Contract No. DC-00111, Project No. /S:A:7 (University of
Arkansas at Pine Bluff, 1990).
59 Ibid., pp. 6-7.

69 Ibid.

61 Occupants who spend more than 30 percent of their
income for housing are "cost burdened"; see generally
McCray, "Housing Problems and Solutions."

62 Ibid.

ss Federal Reserve Report, p. 4.

64 Ibid., p. 9.



many substandard homes are frustrated by own-
ers' inability to afford home improvement financ-
ing under conventional interest rates.65

It is possible that the housing affordability
and quality problems could be resolved through
new jobs created by the expanding catfish and
legalized gaming industries. However, current
indications are that this is not occurring. For
example, in Tunica County property values have
increased 9,900 percent near potential casino
development sites, suggesting that. the price of
land for new homes and property taxes may be
beyond the means of most residents, even those
with casino jobs.66 There are reports that rents
have skyrocketed, that there are few decent, low-
cost homes available, and that there is a con-
certed effort by some white Delta residents to
prevent the building of affordable homes for the
masses.67 One local white Tunica developer has
been reported as blaming the local planning
commission for stalling his efforts to build af-
fordable housing for local blacks because "they
don't want 'any more houses for black people to
live in.' "68

Strategies to Improve Economic Opportunities
Despite the opinion that some prosperous

white Deltans have no desire to see their black
neighbors improve their economic circum-
stances, the seemingly insoluble and intractable
poverty, the region's historic discrimination, and
its nearly total economic and social separation of
citizens along racial linesall of which have
contributed to the current economic condition of
black Delta residentslocal and national strate-
gies to address the region's immense problems
have been initiated.

Loca/ Business and Commercial Interests
As the nation moves into a global economy

with an increasing need for advanced techno-
logical initiatives, some members of the Delta
business community are undertaking steps to
secure a place for the Delta in this new world
and, accordingly, transform the fundamental
structure of its economy and the lives of all its
residents.

65 Ibid., p. 10.

66 Schwarz, "Gambling Industry."

67 Federal Reserve Report.

68 Schwarz, "Gambling Industry."
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Historically, one of the most powerful busi-
ness organizations in the region has been the
Delta Council, which was formed in 1935 in
Stoneville, Mississippi. Among its past accom-
plishments are persuading the Mississippi State
Legislature to allocate a majority of state sales
tax revenues from motor fuel to fund a Delta
highway program, securing funds from the fed-
eral government for flood-control projects, and
helping local Delta communities expand their
industrial-recruitment programs.66 In addition,
in previous years the organization, which tradi-
tionally concentrated its efforts on lobbying at
the federal and state levels, succeeded in ob-
taining federal funds for a number of local Delta
projects, e.g., funds to expand agricultural re-
search facilities and weather forecasting services
in Stoneville.70 The council has also been cred-
ited with helping to increase the area's manufac-
turing wages in the 19-county area in which it
operates, from approximately .$53 million in
1960 to more than $590 million in 1985.71 De-
spite these accomplishments and the generally
acknowledged power and influence the organiza-
tion wields within the region, the Mississippi
Delta Council has not been known as an open,
broad-based group, and certainly not one in
which black Delta residents have participated.
One view of the group is that it is "a patrician
group of white planters."72

Another Delta-based business organization
that apparently is attempting to avoid charges of
elitism and racism is the Arkansas Delta Coun-
cil. Founded in 1990, the organization reportedly
is making a concerted effort to include blacks.73
Pledging that it would not receive any govern-
ment funds and not issue any reports, the Ar-
kansas Delta Council planned to initiate eco-
nomic development projects and focus on educa-
tion. The group's first projects included negoti-
ating with trade representatives from Japan to
increase Arkansas catfish exports, seeking pas-
sage of state legislation designed to improve the
coordination of the state's catfish and baitfish
producers and processors, and initiating efforts

69 Rex Nelson, "Mississippi Dreaming: New Arkansas
Business Group Looks to Mississippi Delta Council as
Model," Arkansas Business, Mar. 11, 1991, p. 22.
79 Ibid.

71 Ibid.

72 Ibid.

73 Ibid.
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to establish 10 school-based programs for 4-year-
olds to complement current kindergarten pro-
grams:74

Other Delta area business groups, including
local chambers of commerce, often in partner-
ship with nonprofit organizations, have strate-
gized to bring new businesses to the area, ex-
pand the operations of already existing busi-
nesses, stimulate and encourage entrepreneurial
activities in the black community, and improve
the quality of education provided by the public
school systems. Among such efforts are those
initiated by the Chamber of Commerce Indus-
trial Foundation of Clarksdale, Mississippi,
whose mission is to further economic develop-
ment, promote the growth of business activity,
and increase industrial recruitment and reten-
tion:78 To that end, the foundation has estab-
lished a manufacturers' association, sponsored
job fairs, and entered into partnerships with the
Coahoma (County) Community College Skill
Tech Center and the Delta Partners Initiative of
Delta State University.78 The foundation also is a
leading organization in the Tri-County Workforce
Alliance, which strives to create a collaborative
effort for work force development and education.77
In addition, it has created an Industrial Author-
ity, which owns, manages, maintains and devel-
ops land in its industrial parks.78 The Chamber
of Commerce, meanwhile, has contracted with the
county tourism commission to administer the
commission's activities in an effort to support the
region's tourism industry, which is viewed as a
vital part of the local economy.78

The executive director of the Washington
County (Mississippi) Economic Council reported
that, through the council, he has worked to bring
a number of new businesses into the Winoma,
Mississippi, area, including a small automobile
parts manufacturer, two furniture factories, and
two automobile brake shoe manufacturers.88 As
a result of these new businesses, there has been
a dramatic decline in the county's unemploy-

74 Ibid.

75 Ronald A. Hudson Testimony, Hearing Transcript, pp.
493-94.
78 Ibid., pp. 493-95.

" Ibid., p. 494.
78 Ibid., p. 495.

78 Ibid., pp. 495-96.

88 George Harris, executive director, Montgomery County
(MS) Economic Council, telephone interview, June 26, 1996.
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ment ratefrom 26 percent in 1983 to 5-6 per-
cent in 1995.81 During the same time period, an-
nual work force income increased from $32 mil-
lion to $76 million, the second largest percentage
income increase in that period for all counties in
the state.82

There have been several other recent initia-
tives to expand economic opportunities for im-
poverished Delta residents, including the crea-
tion of small-business development centers83 and
assisting a community in its application for des-
ignation as an empowerment zone.84

In Monroe, Louisiana, which is in Ouachita
Parish, the Chamber of Commerce has taken
several steps to improve economic conditions and
reduce racial tensions. According to the Cham-
ber's president and chief executive officer, dur-
ing the process of applying for designation as a
federal empowerment zone, the city held com-
munitywide meetings during which more than
1,500 people of all races and economic levels par-
ticipated.88 The city's failure in its bid for desig-
nation as an empowerment zone damaged race
relations and raised issues of trust and power in
the city. However, its designation as an enter-
prise zone means that it will receive $3 million
for a community development corporation to
lend money to small businesses to stimulate job
growth. Monroe's Chamber of Commerce also
has facilitated a partnership between local
schools and businesses, identifying the types of
jobs that will exist in the future and revamping
the schools' curriculum so that local students can
be qualified for those jobs.88 The Monroe Cham-
ber of Commerce, according to its president and
CEO, is sensitive to the issue of diversity and
has taken steps to include blacks in its programs
and to introduce blacks to the business commu-
nity. For example, it has established a Leader-
ship Development Program that sets aside one
day per month where selected young to middle-
aged Monroe residentsblack and white, male

81 Ibid.

82 Ibid.

83 Ronald A. Hudson, executive director, Clarksdale-Coahoma
County (MS) Chamber of Commerce, telephone interview,
June 27, 1996.
84 Michael Neal, president and chief executive officer, Mon-
roe (LA) Chamber of Commerce, telephone interview, July
23, 1996.

88 Ibid.

88 Ibid.

2 3



and femalealong with Chamber members, ex-
amine different issues facing the community,
e.g., the city's political structure and business
concerns. The yearlong program also includes a
retreat during which participants confer with
state and local government officials on various
issues. In July 1996, the chair of the Leadership
Development Program was a black female labor
union leader, who also served on the Chamber's
executive committee.87

Another Delta community that has instituted
a leadership program to improve opportunities
for all its citizens is Yazoo City, Mississippi.
Sponsored by the Chamber of Commerce, several
area businesses and the Mississippi Department
of Economic and Community Development, Yazoo
City's leadership program involves area churches
and schools in a effort to bring together present
and future area leaders in a yearlong program of
seminars and retreats.88 The participants are se-
lected from all parts of the county, and the num-
ber of males/females and blacks/whites is repre-
sentative of the gender and racial composition of
Yazoo County."

Community-Based Nonprofit and Self-Help
Organizations

Among the latest strategies for improving
economic conditions and promoting equality of
opportunity for blacks are those being utilized by
numerous community, nonprofit, and self-help
organizations. These organizations typically are
created and organized by coalitions of white and
black residents.

One such group originally functioned as a
committee within a local chamber of commerce.
Now, the Washington County (Mississippi) In-
dustrial Foundation is a separate nonprofit in-
dustrial program that strives to retain current

87 The black female labor union leader, Eva Diane Wilson, is
no longer the chair of the program. Each chair serves a one-
year term. Ms. Wilson was chair for the 1996 calendar year.
The current chair is John Anderson, an African American
male, who is the community affairs director for the city of
Monroe, Louisiana. The next chair, Linada Holyfield, assis-
tant administrator of St. Francis Medical Center in Monroe,
assumes office in January 2000. Ms. Holyfield is a white
female. Michael Neal, telephone interview, Sept. 8, 1999.
88 Gerald P. Fraiser, economic development coordinator,
Yazoo (MS) County Chamber of Commerce, telephone inter-
view, June 28, 1996.
89 Ibid.
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jobs in the region and serves as an advocate for
new job creation."

In southeastern Arkansas, another organiza-
tion operates a revolving loan program for small-
business people." The program requires that for
every $8,000 loan, the borrower must create one
new full-time job.82 Another Arkansas-based or-
ganization, with a profit-making subsidiary that
has purchased an automobile parts and service
center employing low-income residents, plans to
acquire two additional businesses." These addi-
tional businesses are expected to produce 34 to
36 new jobs." Other initiatives include the Der-
mott, Arkansas-based Pathways Program whose
mission is to train residents to own and operate
their own businesses." The program operates
businesses, e.g., resale and consignment stores,
as laboratories for entrepreneurial training and
self-development in four Arkansas counties: Ash-
ley, Chico, Desha, and Drew. However, hinder-
ing the program's efforts is the "traditional lend-
ing concept" of the financial industry." Also in
Arkansas, the Southeast Arkansas Economic
Development District operates a Job Training
Partnership Act program that targets high
school dropouts.87

Arkansas is also home to the East Central
Arkansas Economic Development Corp., origi-
nally established in August 1964 as an Office of
Economic Opportunity community action agency.
Currently, the corporation operates a myriad of
community-based programs with funds from fed-
eral, state, and local governments; foundations;
churches; and individuals." Among the corpora-
tion's many projects are its housing program,
which has built more than 100 single-family,
multiunit, and senior citizen rental housing

98 Tommy Hart, executive director, Washington County
(MS) Industrial Foundation, telephone interview, June 21,
1996.

91 Glenn Bell, executive director, Southeast Arkansas Eco-
nomic Development District, telephone interview, July 2,
1996.

92 Ibid.

93 Tommy Davis, executive director, East Central Arkansas
Economic Development Corp., telephone interview, June 20,
1996 (hereafter cited as Davis Interview).
94 Ibid.

95 Hurley Jones Testimony, Hearing Transcript, p. 428.
98 Ibid., p. 433.

97 Glenn Bell Testimony, Hearing Transcript, pp. 458-59.
98 See Davis Interview.
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units in a four-year period. Its current plans in-
clude a large single-family home development'
project consisting of 70 homes and including a
large community centerfor lease/purchase by
low-income residents.99 In addition, the corpora-
tion has established a, for-profit subsidiary, East
Arkansas Enterprises, Inc., which has purchased
an auto parts and service center and several
other businesses, all of which employ low-income
people.100

In Mississippi, the Community Individual In-
vestment Corp. operates a revolving loan fund
for new businesses.101 And one of the major pri-
vate sector organizations at work in the Delta
today to change the socioeconomic conditions in
the region is the eight-year-old Foundation for
the Mid-South. The foundation is a nonprofit
organization that secures funding from private
sources to improve economic opportunity, the
quality of education, and the services provided to
families and children throughout the tristate
Delta region. To that end, the foundation pro-
vides direct assistance to community-based or-
ganizations, towns, churches, schools, and inter-
faith organizations in the form of grants, train-
ing, and technical assistance.

One component of the foundation is the En-
terprise Corporation of the Delta, a private non-
profit business development organization begun
in June 1994, with the specific mission to assist
existing Delta businesses and new businesses by
providing needed financing, management assis-
tance, and market development.

Another Mississippi organization is the Delta
Foundation, a community development entity
that initially was established to increase eco-
nomic opportunities for blacks in Mississippi but
now addresses economic issues of blacks and
whites.192 The Delta Foundation works to en-
courage business development, create jobs, and
increase opportunities for business financing. To
date, it has created some 6,000 jobs, 400-500 of
which are found in plants run by its profit-
making divisionDelta Enterprise.103 The
plants of Delta Enterprise, most of which are in

99 Ibid.

100 Ibid.

an Tommy Hart Testimony, Hearing Transcript, p. 444.

102 Harry J. Bowie, president and chief executive officer, the
Delta Foundation, telephone interview, Oct. 12, 1995.

103 Ibid.
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Greenville, Mississippi; Canton, Mississippi; and
Arkansas, have operated for nearly 20 years and
manufacture a number of items, including denim
jeans, folding attic stairs, electronic parts, gas-
kets for weed eaters, and washing machine
parts.'" The Delta Foundation also has estab-
lished a Small Business Administration-type
demonstration program, which provides financ-
ing in the form of micro-loans of $10,000 or less
and other loans up to a maximum of $25,000 to
businesses that would otherwise not be able to
obtain financing, many of which are minority
owned.195

National Programs and Policies
One of the most ambitious efforts to address

the region's poverty is the federal government's
designation of the Mid-Delta region as an em-
powerment zone. Established by Congress in
1993, the Empowerment Zone/Enterprise Com-
munity Program was designed to help impover-
ished areas develop comprehensive approaches
to economic development. The program, author-
ized by the Omnibus Budget Reconciliation Act
of 1993, essentially provides tax incentives and
relief to businesses to stimulate the economies of
the designated areas and has a special emphasis
on creating new jobs.106 Specifically, a commu-
nity that is designated as an empowerment zone
is required to submit a strategic plan detailing
its goals and its plans for attaining those goals
with funding assistance from the program. Each
empowerment zone or enterprise community is
required to include all segments of the commu-

194 Ibid.

105 Ibid.

106 P.L. 103-66, Aug. 10, 1993. The program established nine
empowerment zonessix urban and three rural. Each of the
six urban areasAtlanta, Baltimore, Chicago, Detroit, New
York, and Philadelphia-Camden, NJwere awarded $100
million in grants and $150 million to $250 million in tax
incentives. The rural empowerment zone areasthe Ken-
tucky Highlands, Mid-Delta in Mississippi, and the Rio
Grande Valley in Texaswere given $40 million in grants
and $150 to $250 million each in tax incentives. The pro-
gram also established 95 enterprise communities-65 urban
and 30 ruralwhich were to receive grants and tax incen-
tives of approximately $6 million. Also created under the act
were two supplemental empowerment zones in Los Angeles
and Cleveland. See also Richard Cowden and Ruth Knack,
"Power to the Zones: HUD Offers a New Twist on an Old
Standby; Housing & Urban Development Department, Em-
powerment Zones and Enterprise Communities"; includes
related article, "American Planning Association," February
1995, p. 8.



nitypublic, private, and nonprofit as well as
federal, state, and local governmentsin its
comprehensive plan, which must include de-
tailed benchmarks for achievement, timelines,
and continuous, ongoing reviews. Administration
and oversight of each of the rural community's
or zone's programs is provided by the Depart-
ment of Health and Human Services, the indi-
vidual states, and the Department of Agricul-
ture, which also is responsible for program
evaluations and technical assistance.

The Mid-Delta Empowerment Zone is gov-
erned by the Mid-Delta Empowerment Zone Al-
liance Commission, a coalition of representatives
from many local organizations, including busi-
nesses, churches, and community groups. The
commission, like many of the community-based
self-help organizations working for economic re-
vitalization of the region, is composed of repre-
sentatives from the region's wealthiest citizens
as well as its poor and is responsible for effecting
the proposals in the program. Indeed, in Janu-
ary 1994, members of this coalition joined to-
gether to submit the application for the empow-
erment zone designation. Among this group were
members of two major Delta organizationsthe
aforementioned predominately white, wealthy
Delta Council and the biracial Delta Foundation.

According to a March 1997 U.S. General Ac-
counting Office (GAO) report, the Mid-Delta
zone's strategic plan is as follows:

The EZ's strategic plan focuses on three themes:
building community in the Mississippi Delta; increas-
ing economic opportunity in Mississippi Delta com-
munities, and sustaining community and economic
development in Mississippi Delta communities. The
EZ has 41 benchmarks.

Specific projects for the EZ include the following:

expanding and strengthening businesses and
industries by providing assistance in accessing
capital, business and technical assistance, and
marketing;
improving the quality and accessibility of health
care by seeking to increase the number of doctors
serving the Mid-Delta region;
improving race relations by creating a race re-
lations council; and
promoting community beautification through the
creation of a recycling program.107

However, the GAO, in the same report, found
that the Mid-Delta zone, like many of the other
rural enterprise communities and empowerment
zones, has experienced difficulties in meeting its
goals and establishing benchmarks. The report
found that although all the programs had estab-
lished the requisite organizational structures,
several circumstances, including erroneous in-
formation to the programs from the U.S. De-
partment of Agriculture; conflict between writ-
ten and oral guidance provided by the Depart-
ment of Health and Human Services; and in-
complete progress reports had contributed to the
programs' inability to meet expectations re-
garding their goals.

And criticism of the program does not end
with the GAO report. According to the president
of the National Black Chamber of Commerce,
the empowerment zone concept is incapable of
succeeding due to the nature of the program and
the administration responsibility:

Enterprise Zones, hundreds across the nation and
none a success, were the precursor to empowerment
zones. The failure of the former did not discourage the
designers of the new venture . . . The Department of
Housing and Urban Development (HUD) aka the
House of Urban Decay, has proven itself to be incom-
petent at business development and economic devel-
opment. The best business and job growth program at
HUD has been its Section 3 initiative which is 29
years old and virtually ignored. How is it going to
institute a new high-powered program when it ig-
nores the best one it has? Of all the federal agencies,
the Department of Agriculture is probably, the most
institutionally racist; as a result, Black farmers are
an endangered species. Despite the above, guess who
the main contributors to empowerment zones are?
HUD and the U.S. Department of Agriculture . . .

Why doesn't the Small Business Administration and
the Dept. of Commerce oversee this program?
Wouldn't that be logical?100

He also asserts that designation of the zones
has not resulted in the creation of new busi-
nesses, particularly black-owned businesses, but
merely has led to the migration of corporate gi-
ants to depressed areas in search of tax relief,
e.g., Kmart to New York City.

The key to business growth and job production is
capital access. However, empowerment zones are

1" U.S. General Accounting Office, Rural Development
New Approach to Empowering Communities Needs Refine- 108 Harry C. Alford, "Why Empowerment Zones Just Aren't
ment, no. GAO.RCED-97-75 (Mar. 31, 1997). Working," The Ethnic NewsWatch, July 2, 1997, p. 13.
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based mainly on tax abatements. What good are tax
abatements if there is no revenue or income to tax.
The only businesses that will be attracted by tax
breaks are viable, large businesses in pursuit of rein-
vestment . . . What does tax abatement mean to a
business that has no start-up capital? .. . the problem
that exists . .. no capital access . . I'm still asking for
an example of an empowerment zone that has pro-
duced a certifiable new Black-owned business that
has in turn produced 40 new jobs. To date, it hasn't
happened.109

More recently, in 1998 the federal govern-
ment began a second round of empowerment
zone initiatives, adding five rural and 15 urban
zones, and also announced plans for a Delta Re-
gional Commission to fulfill the goals set by the
Lower Mississippi Delta Development Commis-
sion in the 1980s."0

One leading proponent of major changes in
current governmental and fiscal policies recom-
mends that public policy shift emphasis to in-
vestments as opposed to income maintenance
and also concentrate on building assets, enter-
prise, and economies. According to Robert E.
Friedman, author of The Safety Net As Ladder,
by emphasizing job creation through enterprise
development, with a special concern for ap-
proaches that help establish sustaining econo-
mies, policymakers in state and local govern-
ments, corporations, private foundations, labor
unions, and community groups can design and
implement innovative and effective economic
development strategies." Historically, govern-
mental policies for the poor have concentrated
on providing transfer payments and other in-
come maintenance programs. However, some
observers believe that this policy has not re-
duced poverty dependence; instead, it has re-
sulted in institutionalized dependence, has sti-
fled initiative, and has discouraged job creation.
Friedman recommends that policies expand
choices and treat programs for the poor as in-
vestments. This change in focus can be accom-
plished by encouraging and enabling training

10° Ibid.

110 Bartholomew Sullivan, "Official Pitches Clinton's Plan
for Delta," The Commercial Appeal, Feb. 27, 1998, p. Bl. Joe
Gyan Jr., "Gore Announces Expansion of Economic Initia-
tive," The Advocate, Apr. 17, 1998, p. Al.
111 Robert E. Friedman, founder, chairman of the board, and
director, West Office, the Corporation for Enterprise Devel-
opment, telephone interview, June 18, 1996.
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and work, and creating jobs, including entrepre-
neurial opportunities.

Friedman proposes five specific programmatic
and policy changes.112 First, he suggests the re-
moval of all barriers to training, education, em-
ployment, and entrepreneurship that are embod-
ied in the present system, e.g., loss of medical in-
surance and loss of eligibility for benefits. Next,
he proposes that government support for recipi-
ents be maintained while recipients pursue self-
sufficiency. Third, transfer payment recipients
and investments should be coordinated and inte-
grated with other investment programs. Fourth,
he recommends that states experiment with new
programs to the extent that they are allowed to do
so in administrating transfer programs. Finally,
he suggests that as states review and assess the
results of their model programs, they seek con-
gressional approval for more broad-based reforms.

Several witnesses at the Commission's hear-
ing, the majority of whom were from national
organizations, echoed Friedman's call for na-
tional policies encouraging asset building among
the poor rather than the historic income mainte-
nance policies. According to these witnesses, not
only have income maintenance policies failed to
eliminate the intergenerational poverty preva-
lent in the Delta and elsewhere but they have
actually contributed to the perpetuation of the
cycle of dependence and poverty:

Economic development within this region requires
that there be a holistic approach and recognition that
wealth must be created. It must be diversified and it
must remain with the affected area, turning over sev-
eral times before leaving.113

The paucity of assets held by residents in poor com-
munities and the absence of asset-building policies
and programs available to them are the greatest bar-
riers to eliminating poverty and dependency. Our in-,
come maintenance systems are designed to help fami-
lies and individuals with inadequate income to sur-
vive at or near poverty level. These systems are not
designed to help people become economically self-
sufficient and reduce the probability of intergenera-
tional poverty . . . Economic development programs
must begin to address the building of assets, not just
providing jobs and increased income . . . The absence
of savings, investable assets, property and homeown-

112 Robert E. Friedman, The Safety Net As Ladder (Wash-
ington, DC: The Council of State Policy & Planning Agen-
cies, 1988), pp. 132-34.
113 Hawkins Testimony, Hearing Transcript, p. 334.



ership, business ownership, and properly timed in-
vestments and postsecondary education for the poor
leave many families in poverty or on the verge of fal-
ling back into poverty.114

According to one witness, a federal proposal
for Individual Development Accounts (IDAs)
would help address the need for asset-building
policies to eliminate the Delta's endemic poverty.
Essentially, the IDAs would be funded by public
and private moneys that would match the sav-
ings of low-income residents. The funds from
these accounts would then be used solely for as-
set building, e.g., as down payments for home
purchases, business start-up costs, and trust
funds for postsecondary education for children
and adults.115

Home purchases by low-income Delta resi-
dents, which was identified by witnesses, as a
primary means of accumulating assets and
building wealth, could be increased if residents
were assured equal opportunity in obtaining
mortgage loans. The Home Mortgage Disclosure
Act requires that lending institutions in metro-
politan areas provide statistical data on the race
of home mortgage applicants, and applications
granted and denied. However, the act does not
apply to rural areas. Imposing similar disclosure
requirements on rural areas, according to one
hearing witness, would help reveal and, hope-
fully, eliminate one of the impediments to better
housing in the Deltadiscriminatory home lend-
ing practices."8 Finally, elimination of the cur-
rent federal prohibition against borrowing
money for a down payment to purchase a home,
according to one witness, would note only result
in better quality housing for impoverished Delta
residents but also would lead to asset building
for poor residents."7

The New Markets Initiative. From July 5
through July 8, 1999, President Clinton toured
rural America to highlight his New Markets Ini-
tiative. A legislative proposal incorporating
these initiatives was approved by Congress and

n4 Cicero Wilson Testimony, Hearing Transcript, pp. 341
42, 346.

n5 Ibid., p. 346. See generally Michael Sherraden, Assets and
the Poor, A New American Welfare Policy (Armonk, NY:
M.E. Sharpe, Inc., 1991), chap. 10, p. 220.

116 Jacquelyn W. McCray Testimony, Hearing Transcript, p.
352.

117 Hawkins Testimony, Hearing Transcript, pp. 338-39.

enacted into law on December 21, 2000.118 The
program will use deferred-interest loans and
other incentives to draw the private sector into
making capital investments into economically
distressed communities. One stop on the tour
was Clarksdale, Mississippi, where the Presi-
dent promoted investment in the Mississippi
Delta and Community Development Financial
Institutions (CDFI)."8 On this trip, the President
mobilized a large and broad array of private sec-
tor investments in untapped domestic markets.

The following are just a few of the significant
new commitments the private and public sectors
are making to America's New Market:

First Union, Bank One, BellSouth, Bankers
Trust, and others investing in Appalachia
new commitments to 14 CDFIs around the
country
an announcement by a major financial insti-
tution about the creation of a new venture
capital fund that will be targeted to under-
served inner-city markets and that will
make available several hundred million dol-
lars in equity capital to small businesses
commitments from dozens of companies to
hire thousands of out-of-school youth and
disadvantaged young people throughout the
nation128

These new initiatives will expand on the fed-
eral programs that have been enacted over the
past seven years.121 While in Mississippi, Presi-
dent Clinton announced $15 million in new pri-
vate investments in the Enterprise Corporation
of the Delta and $500 million in equity from the
Bank of America for business enterprises in low-
income areas. Of that, $100 million will go into
CDFI. Many other firms are pledging millions of
dollars as well.122

118 P.L. 106-554.

118 See World Wide Web <http://whitehouse.gov/WH/New/
New_Markets/tripoverview.html>. Legislation creating the
CDFI Fund was passed in 1994. The fund's goal, through
grants, loans, and equity investments, is to create a network
of community development financial institutions in dis-
tressed areas across the United States.
128 See ibid.

121 Ibid. These programs include the CDFI Fund and the
empowerment zones; and the reformed Community Rein-
vestment Act, which provides for emphasis on performance.

122 Charles Babington, "Desperation Despite a VIP Visit;
After a Presidential Trip and Promises of Investment,
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Critics of the program come from both sides of the
political spectrum. Laissez-faire capitalists believe
government should let market forces take their
course, and not try to promote private investment
through various incentives. Lyndon Johnson Great
Society types, on the other hand, think government
needs to be more directly involved in providing eco-
nomic resources to rural America. . . . Governments
from Winnetka to Washington have used tax abate-
ments, enterprise zones and low interest loans for
years to direct private sector resources into areas
where they are needed. The New Markets Initiative
isn't really new. It's just a continuation of policies
that already have been implemented elsewhere.123

In February 2000, an announcement by
Firstar Corp. of a $100 million lending initiative
in St. Louis was due in part to the New Markets
Initiative agenda that has made it very profit-
able for companies to relocate or open businesses
in depressed areas.124 One important key to
making sure the initiative is a success is that
corporations adopt the attitude that African
Americans in the region are worth investing
in.126 Across the country, urban neighborhoods
such as North St. Louis have become the new
meccas for real estate developers. According to
Black Enterprise magazine, financial experts
predict that real estate once abandoned in urban
areas will be a $100 billion market:126

If Firstar is sincere in its efforts to invest in North St.
Louis, the results could be powerful. . . . St. Louis has a
large and untapped pool of creative and capable black
visionaries, but it has an equal share of naysayers
and pessimists. Initiatives for lending institutions
such as Firstar are long overdue.'"

The President's July 1999 tour raised na-
tional awareness that despite our booming econ-
omy, many places are left far behind. The first
message of the tour was that areas visited are
examples of potentially new economic markets
that can be developed to continue to fuel this

Tough Work Remains for Hard-Pressed Communities," The
Washington Post, July 7, 1999, p. A2.

123 "Cities Not Alone in Needing Help; Clinton Correct to
Look to Hinterlands," The Sun-Sentinel (Fort Lauderdale),
July 10, 1999, p. A14.

124 Sylvester Brown, "Black Entrepreneurs Need to Use New
Loan Fund and Believe in Themselves," The St. Louis Post-
Dispatch, Feb. 29, 2000, p. B15.
123 Ibid.

126 Ibid.

127 Ibid.
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nation's economic engine.128 The other message of
the tour was that our nation is not based on com-
mon race or religion, but on the simple premise of
opportunity for all; not guaranteed outcomes, but
an equal playing field of opportunity.123

As of April 2000, both the White House and
the GOP have legislation pending regarding the
future of poor rural and urban communities. The
White House's proposal is titled the New Mar-
kets Initiative, and the GOP bill is called the
American Community Renewal Act.130 The plans
put forward are similar is some respects, includ-
ing reliance on tax credits and breaks rather
than government spending on new programs.
The question is what to do about the issues on
which the two disagree.131 There is a suggestion
on the table to give one set of communities bene-
fits of the GOP plan and another group benefits
from the White House model. Then, after seven
to eight years, the benefits from each plan would
expire, and Congress could determine which one
worked better.132

Historically, Republicans and Democrats
have approached poverty differently; however,
the two current proposals are driven by the same
basic philosophy: using tax incentives to attract
businesses to neglected areas rather than fund-
ing new government programs to help those who
live there. Reports in May 2000 stated both sides
were optimistic that the final wrinkles would be
worked out and an agreement reached in
2000.133

ECONOMIC OPPORTUNITY, AGRICULTURE, AND
BLACK DELTA FARMERS

For more than 100 yearsand particularly during the
past 30 yearsthe U.S. Department of Agriculture
has administered federally funded programs designed
to improve almost every aspect of the lives of low-
income farm and rural families. . . . As the group most
depressed economically, most deprived educationally,
and most oppressed socially, Negroes have been con-
sistently denied access to many [agricultural] ser-

128 Andrew Cuomo, "The Trip Into Poverty," The Washington
Post, July 11, 1999, p. B7.
123 Ibid.

133 Deirdre Shesgreen, "White House and GOP Cooperate to
Help Revive Poor Communities," The St. Louis Post-Dispatch,
Apr. 30, 2000, p. A9.

131 Ibid. (discussing the differences in the two proposals).

132 Ibid.

um Ibid.



vices, provided With inferior services when served,
and segregated in federally financed agricultural pro-
grams whose very task was to raise their standard of
living.'"

When Virginia tobacco farmer John Boyd was denied
a Federal farm operating loan in 1990, his eighth re-
jection in nine years came as no surprise. What
shocked Boyd was the way a county [USDA] official
threw his application in the trash right in front of
him.135 "I got my mule," said Boyd, a farmer from
Baskerville, Va., who is president .of the National
Black Farmers Association. "I need my 40 acres.136

In recent years, the nation has begun to refo-
cus its attention on the marked decrease in
black-owned farms across the country.137 How-
ever, the saga of discriminatory treatment and
disturbing economic adversities that black farm-
ers encounter is not a new story. Timothy Pig-
ford, one such North Carolina farmer, related his
experience with USDA inspectors in the 1950s:

[Flarmers [from Willard, North Carolina] would load
their tobacco and drive to the warehouse in Whiteville
[North Carolina], 50 miles away. . . . White ware-
house owners seemed fair, he recalls, but black farm-
ers distrusted USDA inspectors, who graded tobacco
before the auctioneer came. "We'd unload real early in
the morning, then stand way off to the other side of
the warehouse, or a white farmer would let us stand
with him so that the graders would think we were

134 U.S. Commission on Civil Rights, Equal Opportunity in
Farm Programs: An Appraisal of Services Rendered by
Agencies of the United States Department of Agriculture,
1965, pp. 99-100 (hereafter cited as USCCR, Equal Oppor-
tunity in Farm Programs).
135 John Springer, "Black Farmers Group Supports Settle-
ment," The Hartford Courant, Nov. 23, 1998, p. B7 (hereaf-
ter cited as Springer, "Black Farmers Group.")
136 "Black Farmers March on Capitol to Highlight Discrimi-
nation," (visited Mar. 20, 1998) <http://www.gocarolinas.
com/wsoctv/news/1998/3/5/wblack.html>. "John Boyd led his
mule named 'Struggle' up Pennsylvania Avenue on Thurs-
day in a small march of black farmers who say the Clinton
administration is failing to address their claims of dis-
crimination despite its supposed focus on improved race
relations. . . . The march of about 250 farmers from the
federal courthouse to the Capitol followed a hearing at
which U.S. District Judge Paul Friedman set a Feb. [1,
1999] trial date for a $2 billion lawsuit ffied by 350 farmers,
including some North Carolinians, hoping to force action on
their complaints." Ibid.
137 See generally Michael Fletcher, "BiasA Perennial Crop
for Black Farmers," The Washington Post, Dec. 11, 1996, p.
Al.
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hired hands. They'd downgrade our tobacco if they
knew we were black."38

In 1965, the U.S. Commission on Civil Rights
(the Commission) noted that African Americans
who live in southern rural areas experience
greater economic hardships than their rural
white neighbors.139 Later, in The Decline of
Black Farming in America, the Commission
noted that in 1978 "the rate of [farm] land loss
for blacks increased to 57.3 percent, 2% times
the rate of loss for whites."140 It was further rec-
ognized that African Americans operated only
57,271 farms in the United States.141 Specifi-
cally, The Decline of Black Farming in America
indicated that "blacks represent[ed] only 5.6 per-
cent of the South's farmers. About 85 percent of
all black farmers are located in the South. The
largest numbers are in Mississippi, North Caro-
lina, South Carolina, Texas, Alabama, Georgia,
Virginia, Louisiana, Tennessee, and Florida."142

138 Edward Martin, "For the Land's SakeClass Action Case
against Federal Lending Policies Discriminating Against
African American Farmers," Business North Carolina, vol.
18 (November 1998), p. 52.

133 USCCR, Equal Opportunity in Farm Programs, p. 99.
The report's findings were based on information obtained
from staff field visits to USDA state and county offices in 22
counties of eight Southern states (Alabama, Arkansas,
Georgia, Mississippi, Louisiana, North Carolina, South
Carolina, and Virginia). Ibid., p. 2.
145 U.S. Commission on Civil Rights, The Decline of Black
Farming in America, 1982, p. 2 (hereafter cited as USCCR,
The Decline of Black Farming).
141 Ibid., p. 1. The Commission cited to 1978 Bureau of Cen-
sus agricultural data that classified "farm operators" as full
owners, "part owners (who operate leased land as well as
their own farms) and tenants." Ibid. See generally Jim Chen,
"Of Agriculture's First Disobedience and its Fruit," Vander-
bilt Law Review, vol. 48 (1995), p. 1261. "Jim Crow's creed of
racial relations in the South rested on the assumption that
white America could confine the descendants of African
slaves to the South. But massive resistance to wage-and-
hour regulations of agricultural labor eliminated whatever
economic advantage that Southern blacks might have kept
by working farm related jobs instead of seeking industrial
employment opportunities in other regions. Under any eco-
nomic conditions, the prevailing nonfarm wage rate is the
opportunity cost implicit in any decision to perform an
equivalent on-farm task. After the New Deal, that wage was
no less than the legal minimum wage in any industry cov-
ered by the . . . [Fair Labor Standards Act, 29 U.S.C. §
213(a)(6) (1988)], and wartime economic expansion yielded a
bumper crop of nonagricultural jobs not foreseen during the
Great Depression. The jobs were there, the wages were bet-
ter, and black America was ready to move." Ibid., p. 1305.
142 USCCR, The Decline of Black Farming, p. 45. The states
are listed in descending order of number of black farmers.
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A 1995 estimate of the number of black-owned
farms in Mississippi revealed that there were
approximately 2,500. These farms were primar-
ily located in the Delta region in the northwest
quarter of the state.143 Similarly, this estimate
indicated that the number of black-owned farms
in this region also decreased almost 50 percent
from 1982 to 1992.144

The rapid decline in the number of black-
owned farms throughout the United States, par-
ticularly in the Mississippi Delta, continues to
occur in spite of or due to intervening efforts
from various sources. This chapter will provide
an overview of the U.S. Department of Agricul-
ture (USDA)'s contribution of providing eco-
nomic support and technical assistance to the
nation's farmers and its civil rights enforcement
obligations, as well as a discussion of various
factors that contribute to the decreasing number
of black-owned farms in the Mississippi Delta.

USDA's Role in Civil Rights Enforcement and
Economic and Technical Support

The passage of Title VI of the Civil Rights
Act of 1964145 provided that:

No person in the United States shall, on the ground of
race, color, or national origin, be excluded from par-
ticipation in, be denied the benefits of, or be subjected

See also Adell Brown Jr., Ralph D. Christy, and Tesfa G.
Gebremedhin, "Structural Changes in U.S. Agriculture:
Implications for African American Farmers," The Review of
Black Political Economy, Spring 1994, p. 52 (hereafter cited
as Brown, Christy, and Gebremedhin, "Structural
Changes"). "About two-thirds of the farms operated by Afri-
can Americans in the United States comprise less than fifty
acres and sell less than $20,000 of farm products annually.
Yet over half of these farmers report farming as their prin-
cipal occupation and most are over fifty-five years old, edu-
cationally disadvantaged, economically poor, and may face
institutional barriers (i.e., access to credit, input, and prod-
uct markets." Ibid., p. 52.

143 Adam Nossiter, "A Threat to Minority Aid Worries Black
Farmers," The New York Times, Nth/. 28, 1995, p. A20.

144 Ibid.; see also U.S. Department of Agriculture, Civil
Rights Action Team, Civil Rights at the United States De-
partment of Agriculture, February 1997, p. 3 (hereafter cited
as USDA/CRAT, Civil Rights), p. 14. "According to the most
recent Census of Agriculture, the number of all minority
farms has fallen . . . from 950,000 in 1920 to around 60,000
in 1992. For African Americans, the number fell from
925,000, 14% of all farms in 1920 to only 18,000, 1% of all
farms in 1992." Ibid., p. 14.

143 Pub. L. No. 88-352, 78 Stat. 241 (codified as amended in
scattered sections of 42 U.S.C.).
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to discrimination under any program or activity re-
ceiving Federal financial assistance."6

The Commission has long held that federal
civil rights agencies have the duty to "demolish
the lingering barriers to full participation faced
by minorities" in all federally funded pro-
grams.147 Every federal agency is required to
enforce nondiscriminatory practices for its finan-
cial assistance programs. This responsibility in-
cludes the "investigation and handling of com-
plaints of discrimination and imposition of sanc-
tions, as well as proactive obligations to ensure
continuing compliance with Title VI and ade-
quate understanding of its rights and responsi-
bilities."148

The USDA administers federal agricultural
programs through the civil rights office or divi-
sion of the following 14 agencies: the Agricul-
tural Cooperative Service, the Agricultural Mar-
keting Service, the Agricultural Research Ser-
vice, the Agricultural Stabilization and Conser-
vation Services, the Cooperative State Research
Service, the Extension Service, the Federal Crop
Insurance Corporation, the Farmers Home Ad-
ministration, the Food and Nutrition Service,
the Forest Service, the Food Safety and Inspec-
tion Service, the Office of International Coopera-
tion and Development, the Soil Conservation
Service, and the Foreign Agricultural Service.145
In order to operate their programs, each of these
agencies is responsible for enforcing Title VI and
other applicable civil rights laws.155 An overall
USDA civil rights office, the Office of Civil
Rights Enforcement (OCRE), is charged with
monitoring, coordinating, and evaluating each

148 42 U.S.C. § 2000d (1994); see also U.S. Commission on
Civil Rights, The Federal Civil Rights Enforcement Effort-
1974: To Extend Federal Financial Assistance, vol. 6 (No-
vember 1975), p. 3. "Title VI is the broadest instrument
available for the nationwide elimination of invidious dis-
crimination and the effects of discrimination on the basis of
race or national origin." Ibid., p. 3.
147 U.S. Commission on Civil Rights, Federal Civil Rights
Commitments and Assessments of Enforcement Resources
and Performance, November 1983, p. 2.
148 U.S. Commission on Civil Rights, Federal Title VI En-
forcement to Ensure Nondiscrimination in Federally Assisted
Programs: June 1996, p. 14 (hereafter cited as USCCR, Fed-
eral Title VI Enforcement).

In Ibid., p. 250.
188 Ibid.
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agency's civil rights activities.151 However, each
of these USDA agencies determines its own pro-
cedures and instructions for implementing Title
VI and other civil rights policies.152

One of these agencies, the Farmers Home
Administration (FmHA) serves an essential
function of providing credit assistance to farmers
and rural residents through a number of grant
and loan programs.153 FmHA administers to eli-
gible participants federally assisted programs,
such as farm ownership loans, private enterprise
grants for improving and protecting farmland for
conservation initiatives, and rural housing site
loans for private or public nonprofit organiza-
tions for housing in rural areas.154

The Equal Opportunity Staff (EOS) in Wash-
ington, D.C., is FmHA's civil rights and equal
employment opportunity office. EOS is divided
into two divisions: the Equal Employment Op-
portunity Branch and the Equal Opportunity
Program Compliance Branch.155 The Equal Em-
ployment Opportunity Branch is responsible for
FmHA's internal civil rights responsibilities of
providing special emphasis programs and han-
dling the agency's internal Title VII com-
plaints.156 The Equal Opportunity Program
Compliance Branch is responsible for external
and internal civil rights enforcement of regula-
tions by processing external program com-
plaints, responding to OCRE's requests, and

151 Ibid. "OCRE monitors, coordinates, and evaluates agency
heads' efforts to enforce Title VI and other related laws and
regulations by conducting audits, onsite field reviews, or
compliance reviews to determine the degree of compliance
and enforcement." Ibid., p. 253.
152 Ibid.

153 USCCR, Federal Title VI Enforcement, p. 292.

154 Ibid., pp. 292-94. Some of the other programs include
grazing association loans for conservation purposes, soil and
water conservation and pollution abatement loans, and wa-
ter and waste facility loans and grants for water resource
development and pollution control. See also ibid., pp. 300
01. "The Acting Director of EOS told the [U.S.] Commission
[on Civil Rights] that the current civil rights structure at
USDA (one umbrella civil rights office and individual agency
civil rights offices) is adequate. However she stressed that
USDA's civil rights office should report directly to the Secre-
tary of the USDA or the USDA should have an assistant
secretary for civil rights at the Department. She also said
that more interaction between agency heads' civil rights
offices and OCRE is necessary." Ibid., pp. 300-01.
155 Ibid., p. 295.

156 Ibid.
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monitoring FmHA's state and local civil rights
compliance program activities.'57

Land Grant Programs
In 1862, the First Morrill Act158 created a

novel opportunity to provide federal funding to
each state for public higher education.'" Ulti-
mately, the Morrill Act would be the catalyst for
future agricultural initiatives on land grant pub-
lic colleges that offered a useful curriculum for
the working class.160 The act provided that each
state would receive 30,000 acres of land for each
one of its senators or congressional representa-
tives. After this property was sold, income from
the sale would be used to support each state's
agricultural college or colleges.161 According to
the provisions in the act, a perpetual fund would
grant:

at least one college where the leading object shall be,
without excluding other scientific and classical stud-
ies, and including military tactics, to teach such
branches of learning as are related to agriculture and
the mechanic arts . . . in order to promote the liberal

157 Ibid. Some of the civil rights regulations include: Title VI,
Title IX, the Age Discrimination Act, section 504 of the Re-
habilitation Act, the Equal Credit Opportunity Act, and Title
VIII of the Fair Housing Act.
158 Ch. 130, § 4, 12 Stat. 503, 504 (1862) (codified as
amended at 7 U.S.C. §§ 301-308 (1994)).
159 USCCR, Equal Opportunity in Farm Programs, p. 19. In
1862, Congress also created the U.S. Department of Agricul-
ture in order to obtain and disseminate information on new
methods of farming. Land grant colleges were established to
teach agriculture and mechanic arts.
169 See Gil Kujovich, "Equal Opportunity in Higher Educa-
tion and the Black Public College: The Era of Separate But
Equal," Minnesota Law Review, vol. 72 (1987) pp. 29, 41-42
(hereafter cited as Kujovich, "Equal Opportunity in Higher
Education"); see also Donald E. Voth, "A Brief History and
Assessment of Federal Rural Development Programs and
Policies," Memphis State University Law Review, vol. 25
(1995), p. 1270 (citing the remarks of Professor George
McDowell of Virginia Polytechnic Institute and State Uni-
versity, Department of Agriculture and Applied Economics,
before a conference in 1991 on the future of the USDA and
the land grant system: "[T]he Land-Grant colleges were not
originally agricultural colleges, but people's colleges, though
many of the people without access to college were engaged
in agriculture. They were to make our democracy better by
providing higher education to the sons and daughters of
ordinary citizens. . . . For the first time in history, the prob-
lems of ordinary people were the subject of scholarship and
science. The scholarly agenda was democratizedthe devel-
opment of the Babcock milk test was both a scientific act
and a political act.") Ibid., p. 1270.

181 7 U.S.C. §§ 301-308 (1994).
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and practical education of the industrial classes in the
several pursuits and professions in life.162

Despite the First Morrill Act's effect of pro-
viding an opportunity to educate rural Ameri-
cans on agricultural and scientific advance-
ments, in the 17 segregationist states, whites
primarily benefited from its existence."63 Subse-
quently in the 1870s, only Mississippi, Virginia,
and South Carolina distributed land grant fund-
ing to black colleges.'"

Also during this time, land grant colleges be-
gan using agricultural experiment stations to
examine and solve serious farming problems
such as soil erosion and the lack of technical
knowledge relating to fertilizers.'65 Accordingly,

162 7 U.S.C. § 304 (1994).

163 Kujovich, "Equal Opportunity in Higher Education," p.
42. "The southern and border states referred to . . . are the
17 states that maintained a rigid system of segregation in
public higher education during the separate but equal era:
Alabama, Arkansas, Delaware, Florida, Georgia, Kentucky,
Louisiana, Maryland, Mississippi, Missouri, North Carolina,
Oklahoma, South Carolina, Tennessee, Texas, Virginia, and
West Virginia." Ibid., p. 30, n. 1.

164 Ibid., p. 42. "In 1871 the black-controlled legislature of
Mississippi created Alcorn University for the education of
black students and provided that Alcorn would receive
three-fifths of the annual income from the federal land
grant, with the remainder for the University of Mississippi.
Beginning in 1878 the annual income was divided equally
between the two institutions. . . . Virginia provided for an
equal division of the annual income, with half going to
Hampton Normal and Agricultural Institute. . . . In 1872 the
black-controlled South Carolina legislature designated
Claflin University, a private black college, as the state's land
grant institution. In 1889 after whites had regained control
of the legislature, the income was divided equally between
Claflin and the newly created Clemson Agricultural College
for whites. In 1896 the legislature established the Colored
Normal, Industrial and Agricultural College of South Caro-
lina and provided for the equal division of the income be-
tween that institution and Clemson. The black school was
subsequently renamed the State Agricultural and Mechani-
cal College." Ibid., p. 42, nn. 45-47 (internal cites omitted).
Cf. USCCR, Equal Opportunity in Farm Programs, p. 19.
Trains were used as mobile classrooms to bring information
of agricultural advancements from the land grant colleges to
the farmers.
166 Knight v. Alabama, 787 F. Supp. 1030, 1146 (N.D. Ala.
1991) (affd in part, rev'd in part, vacated in part, Knight v.
Alabama, 14 F.3d 1534 (11th Cir. 1994)). In 1883, the Ala-
bama State Legislature established Alabama's first agricul-
tural experiment station at Auburn University, which did
not admit black students. One year later, the Legislature
passed a law that provided a fertilizer tax which appropri-
ated one-third of these funds to the Auburn experiment
station. Id.
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Congress enacted the Hatch Act166 in 1887, to
encourage the use of employing scientific ap-
proaches in solving agricultural problems.

This act made annual appropriations to the "college
or colleges" established under the First Morrill Act,
"or any of the supplements to the Act, in each state
for the purpose of setting up agricultural experiment
stations." The Hatch Act recites that "in any State . . .

in which two such colleges have been or may be so
established the appropriation . . . made to such States
shall be equally divided between such colleges
unless the legislature of such State . . . shall other-
wise direct.167

However, black farmers in the South often
did not benefit from the passage of the Hatch
Act. While the Alabama Legislature did desig-
nate state tax revenue for agricultural experi-
ment stations at Tuskegee Institute and the
Alabama State Normal School for Negroes in
Montgomery, it is reported that neither of these
institutions was ever identified to receive Hatch
Act resources.168

The passage of the Agricultural College Act of
1890 (the Second Morrill Act)169 in 1890 further
acknowledged the reality of segregation in
higher education, by providing that states with
two systems of education equally divide their
land grant funds between black and white insti-
tutions.170 The Second Morrill Act mandated

166 Ch. 314, 24 Stat. 440 (1887) (codified as amended at 7
U.S.C. § 361ai (1994)).
167 Knight, 787 F. Supp. at 1146 (stipulations of fact (citing
the Hatch Act) (emphasis in original)). "When the Hatch Act
was passed, the southern states (except for Mississippi,
South Carolina and Virginia) had designated only white
institutions as land grant colleges." Id. at 1146 (stipulations
of fact).

168 Id. at 1146 (stipulations of fact). "The branch experiment
station at Tuskegee would provide limited benefits to black
farmers. It did not, however, conduct the kind of scientific
work done by the experiment stations under the control of
Auburn [University]. . . . The station at Tuskegee was
placed under an all-white board of control and was eventu-
ally made a branch station of [Auburn University]." Id. at
1146-47; see Kujovich, "Equal Opportunity in Higher Educa-
tion," p. 61. The author indicated that by the 1930s, West
Virginia State College was the sole black land grant college
that received Hatch Act funds for its experiment station.
The college received only $1,800 of the millions of federal
research funds that had been allocated to the segregationist
states.
166 Ch. 841, 26 Stat. 417 (1890) (codified as amended at 7
U.S.C. § 321 (1994)).

170 7 U.S.C. § 323 (1994). A'Lelia Robinson Henry, "Perpetu-
ating Inequality: Plessy v. Ferguson and the Dilemma of
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that "no money shall be paid for the support of a
college where a distinction of race or color is
made in the admission of students."171 Concomi-
tantly, Congress defended the federal govern-
ment's support of the doctrine of "separate but
equal" in public education."2 Despite this con-
straint, the Second Morrill Act eventually cre-
ated at least one black public college in each of
the segregationist states.'" However, these land
grant colleges were often constrained by techni-
cal staff who had limited advanced training,
minimal federal and local financial assistance,
and little, if any, direct research support."4 As a
result, black farmers often received inferior agri-
cultural support services.

Cooperative Extension Service
Dr. Bob Robinson, administrator of USDA's

Cooperative State Research, Education, and Ex-
tension Service, testified before the House Agri-
culture Committee's Forestry, Resource Conser-
vation and Research Subcommittee on the im-
portance of the Cooperative Extension Service
(CES) to rural communities. He observed:

The value-added of the Cooperative Extension Service
is its ability to design, develop, and deliver educa-
tional programs that meet the unique needs of local
people as they adjust to change. In every State, the
number and type of educational programs are deter-
mined largely by land grant university extension fac-
ulty working with stakeholders to solve their prob-
lems and take advantage of opportunities associated

Black Access to Public and Higher Education," Journal of
Law and Education, vol. 27 (January 1998), pp. 48-49.
171 Ch. 841, 26 Stat. 417 (1890) (codified at 7 U.S.C. § 323
(1994)).

172 Kujovich, "Equal Opportunity in Higher Education," p.
43. "[T]he establishment and maintenance of such colleges
separately for white and colored students shall be held to be
a compliance with the provisions of this act if the funds . . .

be equitably divided." Ibid., p. 42 (citing §§ 1, 26 Stat. 417,
418 (1890)).

173 Ibid., p. 43.

174 Brown, Christy, and Gebremedhin, "Structural Changes,"
p. 65; Kujovich, "Equal Opportunity in Higher Education,"
pp. 43-51; see also Knight, 787 F. Supp. at 1052. In this
case, the plaintiffs contended inter cilia that "AAMU [Ala-
bama A&M University] was designated Alabama's black
land grant university in 1890, but it received no state fund-
ing for land grant functions until 1982, when small appro-
priations began, and the state continues to this day denying
AAMU any share of federal funds proceeding from the . . .

Morrill Land Grant Act, the . . . Hatch Act . . . and the . . .

Smith Lever Act. As a result, black farmers were forced off
the land in disproportionate numbers." ld.
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with scientific and technical advances and major
changes in the agricultural sector."5

The benefits of CES have not continually
been extended to all Americans who needed its
resources. The history of USDA's Cooperative
Extension Service began as a result of the en-
actment of the Smith-Lever ACt176 in 1914.177
The purpose of the act was to benefit individuals
in rural areas who did not have immediate ac-
cess to the agricultural advancements at the
land grant colleges.'" The act provided that:

In order to aid in diffusing among the people of the
United States useful and practical information on
subjects relating to agriculture, uses of solar energy
with respect to agriculture, home economics, and ru-
ral energy, and to encourage the application of the
same, there may be continued or inaugurated in con-
nection with the college or colleges in each State, Ter-
ritory, or possession, now receiving, or which may
hereafter receive, the benefits of . . . [the First and
Second Morrill Acts], agricultural extension work
which shall be carried on in cooperation with the
United States Department of Agriculture: Provided,
that in any State, Territory, or possession in which
two or more such colleges have been or hereafter may
be established, the appropriations hereinafter made
to such State, Territory, or possession shall be admin-
istered by such college or colleges as the legislature of
such State, Territory or possession may direct."5

The act's proviso allowed state legislatures to
determine which land grant college should re-
ceive Smith-Lever funding. In the event that
there were two or more eligible institutions, it
served to further exclude African Americans in
the South during this time."0 Specifically, the

178 Dr. Bob Robinson, administrator, Cooperative State Re-
search, Education, and Extension Service, U.S. Department
of Agriculture, prepared statement, Hearing Before the
House Agriculture Committee, Forestry, Resource Conserva-
tion, and Research Subcommittee, Federal News Service,
July 9, 1997 (hereafter cited as Robinson, House Agriculture
Committee Hearing).

178 Ch. 79, 38 Stat. 372 (1914) (codified as amended as 7
U.S.C. §§ 341-349 (1994)).

177 See USCCR, Equal Opportunity in Farm Programs, p. 19.
The CES serves as the educational component of the USDA.
178 Knight, 787 F. Supp. at 1147.

179 7 U.S.C. § 341 (1994) (emphasis in original).

189 Knight, 787 F. Supp. at 1148-52; Kujovich, "Equal Op-
portunity in Higher Education," p. 54; see also Knight, 787
F. Supp. at 1168. "There are sixteen states which have des-
ignated '1890' [Second Morrill Act land grant] institutions.
Those sixteen states are: Alabama, Georgia, Florida, North
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legislatures of all 17 segregationist states allo-
cated their white land grant colleges to receive
Smith-Lever funds, which ultimately prevented
black educational institutions and African
American farmers from obtaining the full bene-
fits of agricultural advancements that resulted
from this program.un

The county extension office served as the link
between land grant colleges and local citizens in
need of its services. County extension offices
were staffed by "farm or county agents" who ad-
ministered and planned the extension pro-
gram.182 As southern extension services eventu-
ally employed African American county agents,
they were most frequently assigned to black land
grant colleges or to counties with 450 or more
black farm families.183 Black county agents were
often hindered by lack of teaching materials and
demonstration equipment, limited travel funds,
inadequate office space, and support.184 USDA
estimates for 1925 to 1942 revealed that:

when the rural population of the segregationist states
was approximately one-fourth black, annual exten-
sion expenditures for the benefit of the black popula-
tion did not exceed seven percent of total expendi-
tures. In practice, the extension program in the black
community was usually limited to the services pro-
vided by black agents.185

Carolina, South Carolina, Virginia, Kentucky, Tennessee,
Mississippi, Louisiana, Arkansas, Oklahoma, Texas, Mis-
souri, Maryland, and Delaware. In each of the 16 states with
1890 institutions, the statewide agricultural experiment
station, and the statewide cooperative extension service, are
under the exclusive administrative supervision and control
of each state's 1862 [First Morrill Act] land grant institu-
tion." Id. at 1168.
181 Kujovich, "Equal Opportunity in Higher Education," pp.
54-55.
182 Ibid., p. 56. The county extension office was also staffed
by home demonstration and youth agricultural club agents.
183 USCCR, Equal Opportunity in Farm Programs, p. 20;
Kujovich, "Equal Opportunity in Higher Education," p. 56.
184 Kujovich, "Equal Opportunity in Higher Education," pp.
56-57. The author noted that while white extension workers
received federal, state, and county funds for their agricul-
tural extension activities, black agents used their limited
wages to pay for support services. See also Wade v. Missis-
sippi Cooperative Extension Serv., 528 F.2d 508, 515 (1976).
The United States Court of Appeals for the Fifth Circuit
affirmed the district court's findings that Mississippi State
University's Mississippi Cooperative Extension Service had
subjected black county agents and workers to employment
discrimination.
188 Kujovich, "Equal Opportunity in Higher Education," p.
58. "Most white agents . . . found that their own responsibil-
ity to serve the white community and other considerations

23

Generally, the Federal Extension Service
provides the Cooperative Extension Service's
administrative structure, which trains state ex-
tension workers and evaluates ag*ultural pro-
grams.186 In 1965, the Commission documented
that extension work at the state level continued
to be provided in a segregated manner by sepa-
rate staffs.187 During that time,

[i]n an Alabama county the Negro [extension services]
agent stated to Commission interviewers that Ne-
groes did not attend demonstrations held on white
farms and that there were beef cattle demonstrations
for white farmers but none for Negroes. . . . In an-
other Alabama county, specialists met with white
farmers while the Negro agent reported that Negro
farmers did not receive the services of specialists.
Another Negro agent said he learned, through conver-
sations with white livestock producers and newspa-
pers, about a fertility testing program for bulls which
was available to white farmers but not to Negroes.188

More recent reports relating to USDA's ad-
ministrative structure indicate that the Coopera-
tive Extension Service was merged with the Co-
operative State Research Service in 1994, in or-
der to form the Cooperative State Research,
Education, and Extension Service (CSREES) and
to improve the accessibility of agricultural ad-
vancements to serve a more diverse audience.189

The mission of CSREES is to achieve significant and
equitable improvements in domestic and global eco-

precluded much assistance to the black agent." Ibid., p. 58,
n. 119 (citing W. Truehart, "The Consequences of Federal
and State Resource Allocation and Development Policies for
Traditionally Black Land-Grant Institutions: 1862-1954"
(Ed.D thesis, Harvard University)).
186 USCCR, Equal Opportunity in Farm Programs, p. 20. The
State extension service is represented "as a unit of the land-
grant colleges [that] operates with the advice and assistance of
the Federal Extension Service. It is responsible for supervising
and directing all extension work in the State as well as for
formulating and organizing statewide programs. . . . The state
extension services have developed cooperative financing and
administration with the county governments." Ibid., p. 21.

187 Ibid., p. 23.

188 Ibid., p. 46. Cf. ibid., p. 48, regarding the establishment
of lower production goals for black farmers; Deborah M.
Clubb, "Glickman Hears Cries of Racism from Area Farm-
ers," The Commercial Appeal, Jan. 8, 1997, p. Al (hereafter
cited as Clubb, "Glickman Hears"). "Robert Elliott of Gibson
County, Tenn., said he worked with the University of Ten-
nessee Extension Service 20 years and was nearly fired
when he complained about racial slurs he heard from local
farm officials." Ibid.

189 Robinson, House Agriculture Committee Hearing.



nomic, environmental, and social conditions by ad-
vancing creative and integrated research, education,
and extension programs in food, agricultural, and
related sciences in partnership with both the public
and private sectors. The partnership includes CES
and 103 Land Grant institutions. This partnership
links the education and research resources of the U.S.
Department of Agriculture and the land-grant univer-
sities with 3,150 county and administrative units
throughout the country. CSREES is a Federal partner
in a partnership that also includes the 59 State and
Territorial Agricultural Experiment Stations; the 17
1890 land grant institutions, including Tuskegee
University; the 63 Forestry Schools; the 27 Colleges of
Veterinary Medicine . . . and the 29 Native American
Institutions, which now have land-grant status.'"

Farmers Home Administration
One of USDA's agencies, the Farmers Home

Administration, was intended to serve as a ma-
jor financial lending source to limited-resource
and low-income farmers.19' In 1946, Congress
combined the Farm Service Agency and the
Emergency Crop and Feed Loan Programs into
the newly created Farmers Home Administra-
tion, giving FmHA the authority to insure loans
made by banks, other agencies, and private indi-
viduals, in addition to making direct government
loans."92

During this same year, the Secretary of Agri-
culture was also authorized to issue production
and subsistence loans, which replaced former
emergency and rural rehabilitation loans to

190 Ibid.

191 RR. REP. NO. 95-986, 95th Cong., 2nd Sess., reprinted in
1978 U.S.C.CA.N. 1106, 1121; USCCR, The Decline of Black
Farming, p. 72; see ibid., p. 50. "Most significant is the com-
petitive disadvantage faced by black farmers due to the rela-
tively small size of their landholdings. While the average
commercial black-operated farm in the South [in 1978 was]
128 acres, the average white-operated farm . . . [was] more
than three times that size-428 acres. The relatively small
size of their landholdings combine with current economic
conditions, governmental policies, and institutional practices
to place black farmers at a competitive disadvantage with
large operators and investors, most of whom are white."
Ibid. See generally Court's Opinion on Plaintiffs Motion for
Class Certification, Pigford v. Glickman, Civil Action No. 97-
1978, 1998 U.S. Dist. LEXIS 16299, at *1 (D.D.C. 1998).
"Until 1994, the USDA operated two separate programs that
provided . . . price support loans, disaster payments, 'farm
ownership' loans and operating loans: the Agricultural Sta-
bilization and Conservation Service (ASCS) and the Farmers
Home Administration. . . . In 1994, the functions of the
ASCS and the FMEA were consolidated into one newly-
created entity, the Farm Service Agency [FSA] . . ." Id. at *3.
192 USCCR, The Decline of Black Farming, p. 74.
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farmers who could not obtain credit.193 Subse-
quent legislation gave FmHA the additional au-
thority to provide loans for individual rural
homeownership, rental home construction, home
repairs, water and waste disposal systems, and
community facilities.'" In fiscal year 1983, a
USDA Task Force on Black Farm Ownership
prompted the creation of the Small Farmer
Training and Technical Assistance Program
(SFTTAP).195 The primary objective of this pro-
gram was to assist minority farmers by creating
cooperative agreements between FmHA and his-
torically black colleges.196 Specifically, "the pro-
gram's technical assistance plan consisted of
demonstrations of farming techniques, farm
management practices, development of farm
plans, and assistance to farmers with obtaining
loans."197

The Outreach and Assistance Grants for So-
cially Disadvantaged Farmers and Ranchers Pro-
gram is another component of the SFTTAP.198
The Outreach and Assistance Grants Program

193 Wayne D. Rasmussen, "New Deal Agricultural Policies
After Fifty Years," Minnesota Law Review, vol. 68 (1983), p.
367.

194 USCCR, The Decline of Black Farming, p. 74; USCCR,
Federal Title VI Enforcement, pp. 292-94. In 1992, FmHA
issued $6.8 billion to 87,000 recipients, which included state
and local agencies, independent farmers and ranchers, ten-
ants, and profit and nonprofit organizations. Ibid., p. 292.
196 John Just-Buddy, chief, Economic Enhancement Branch,
Farm Service Agency, U.S. Department of Agriculture, tele-
phone interview, Feb. 29, 1996 (hereafter cited as Just-
Buddy Interview, Feb. 29, 1996).
196 Ibid.

197 John Just-Buddy, chief, Economic Enhancement Branch/
formerly acting director of special programs, Farm Service
Agency, U.S. Department of Agriculture, telephone inter-
view, June 25, 1996 (hereafter cited as Just-Buddy Inter-
view). The SFTTAP was originally known as the 1987 Agri-
culturdl Credit Act. The program was part of FmHA's re-
sponse to former President Ronald Reagan's Executive Or-
der 12320, which supported historically black colleges and
universities. The 1985 farm bill did not allocate funding for
this program. The USDA ultimately used part of its operat-
ing funds for salaries and expenses to support the Small
Farmer Training and Assistance Program. Just-Buddy In-
terview, Feb. 29, 1996. See also Just-Buddy Interview. "In
an October 1995 [USDA] . . . reorganization, the Agricul-
tural Stabilization and Conservation Services [ABCS] and
the Farm Credit Program from . . . FmHA were combined to
form the Farm Service Agency . . ." Ibid. According to Mr.
Just-Buddy, ABCS had a history of not working well with
minority citizens; "[N]ationwide [ABCS] had only one or two
blacks on its county committees which [made] decisions
regarding loans to farmers." Ibid.
198 Just-Buddy Interview.
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encouraged the creation of cooperative agree-,
ments with the 1890 and 1862 Land Grant Insti-
tutions, Native American community colleges,
various community organizations, and Hispanic
Servicing Institutions to support economically
disadvantaged farmers.00

Lending Difficulties and Loan Debt
One extension program that serves SFTTAP

participants is located at Alcorn State University
in Lorman, Mississippi. According to Dr. Jesse
Harness, associate extension administrator and
coordinator of civil rights and equal employment
opportunity at Alcorn University, Alcorn's pro-
gram assists borrowers in acquiring farm loans,
improving their cash flow to facilitate loan re-
payment, improving their management skills,
and diversifying their crops.200 The program tar-
gets residents of Bolivar, Washington, Hum-
phreys, Holmes, and Yazoo Counties in Missis-
eippooi Dr. Harness indicated that most
SFTTAP participants are black, since most white
farmers in the Delta operate larger farms. Ap-
proximately 250 clients are helped on a daily
basis through Alcorn's program.202

Dr. Harness described some of the difficulties
that black farmers face in obtaining loans and
venture capital. He explained that the most sig-
nificant problem that black farmers face is the

199 Ibid. Annual awards administered at the 1890 and 1862
Land Grant Institutions and were used for training and
management assistance for minority and small farmers and
ranchers. Personalized technical assistance consisted of
providing individualized custom farm plans, production and
marketing practices, farm accounting, and record-keeping
principles. A farm management specialist then visited every
participant's farm one to three times per month.
200 Jesse Harness, Ph.D., associate extension administrator
and coordinator of civil rights and equal employment oppor-
tunity, Alcorn State University, telephone interview, July
19, 1996 (hereafter cited as Harness Interview); see ibid.
Small farmers are defined as those who have gross incomes
of $100,000 a year or less. In addition, a small farm is con-
sidered to be 200 to 300 acres of land, and a large farm is
4,000 to 5,000 acres. See generally ibid. The program en-
courages farmers to grow crops such as vegetables that are
nontraditional for Mississippi. Vegetables require less acre-
age for a profitable return than other crops that have tradi-
tionally grown in the state, i.e., cotton, soybeans, and rice.
Cotton may produce $250/acre of land, while vegetables
could produce $2,000/acre.
201 Ibid. The program also serves Madison Country, which
borders the Delta.
202 Ibid. Another 400 to 800 clients are also assisted through
this program. Some of these individuals are residents of
nontargeted counties.
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late approval of their loan applications, which
inhibits their ability to plant crops and harvest
them in a timely fashion in order to compete
with area farmers.203 Another difficulty is the
amount of debt that African American farmers
often incur when attempting to secure financial
support. Dr. Harness remarked that as a result
of Alcorn's program, in 1995 only 11 percent of
its clients had farm debt, as compared with 98
percent in 1989.204 While these participants may
be more successful in reducing their farm debt,
other farmers are not as fortunate. For example,
Lloyd Shaffer, a farmer in Bentonia, Mississippi,
described his son's experiences with a local Farm
Service Agency (FSA) office when starting his
first farm:

He requested machinery. . . . to do his job with, and do
a well-done job, but he did not receive that. He had to
depend on other farmers in order to operate his land,

203 Ibid.; USDA/CRAT, Civil Rights, p. 21. "[In 1995 and
1996,] only 67% of African American [FSA direct and guar-
anteed] loans were approved in Louisiana, compared to 83%
of non-minority loans. Alabama showed a similar disparity
only 78% of African American loans [were] approved, com-
pared to 90% of non-minority loans. . . . In the Southeast
[part of the country], . . . in several States it took three
times as long on average to process African American loan
applications as it did non-minority applications. Similar
disparities between non-minority loan processing and
American Indian loan processing appeared in records for a
number of States included in FSA's Northwest region." Ibid.
See also ibid., p. 15. This reference provides an overall de-
scription of farmers' experiences in obtaining FSA loans,
and how the agency's processing delays resulted in a loss of
farm profit. R.C. Howard, Tchula, Mississippi farmer, tele-
phone interview, Feb. 6, 1997 (hereafter cited as Howard
Interview). Mr. Howard remarked that area white farmers
informed him of their standard practice in purchasing fertil-
izer. They told the local fertilizer company that they ex-
pected an FSA loan. The fertilizer company would then con-
tact FSA, and the agency would confirm that the farmer
should receive the farm loan. These farmers would receive
their fertilizer supply on credit. When Mr. Howard at-
tempted this, the FSA reportedly told the fertilizer company
that he had submitted a loan application, but it could not
verify that Mr. Howard would get a loan. As a result, Mr.
Howard could not obtain his fertilizer.
Herbert Williams, a Warren County, Mississippi, farmer,
testified during the public session of the hearing that local
FSA officials overtly delayed processing his farm loan, and
reduced the requested amounts. As a result, he was only
able to purchase one tractor but no additional farm equip-
ment. In addition, he maintained that in 1996, white farm-
ers' loan applications were processed before his, although
his request had been submitted earlier. Williams Testimony,
Hearing Transcript, pp. 653-55.
204 Ibid. Dr. Harness indicated that the 1995 percentage rate
is lower than the overall state average.
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[and] do his operation. And it kind of crippled him in
a way. He was late getting financed on one of his
crops, which was the soybean. And when he did get
[the loan], he didn't have enough money to complete
his job, to . . . do a good farm practice. But he's stuck
now with a debt that he's going to have to carry for 15
years. They did re-amortize his debt for 15 years, but
if he had . . . the proper equipment from the begin-
ning . . . he could of went and finished his job, got his
seeds in the ground, harvested his crop, and been able
to adjust his debt at the end of the year, more so than
what he did. .. .205

These problems may also be due to the im-
pact of the Federal Agriculture Improvement
and Reform Act of 1996 (1996 FAIR Act).206 Sev-
eral provisions of this act altered the FSA loan
process. For example, farmers who had been
previously eligible for FSA's debt forgiveness
program were no longer qualified for FSA
loans.207 Secondly, those farmers who were de-
linquent on direct or guaranteed farm loans
would not be eligible for FSA direct operating

206 Lloyd Shaffer Testimony, Hearing Transcript, pp. 584-85.
206 Pub. L. No. 104-127, 110 Stat. 888 (codified at 7 U.S.C.A
§§ 7201-7334 (Supp. 1998)). See generally Stephen Carpen-
ter, "Farm Service Agency Credit Programs and USDA Na-
tional Appeals Division," Drake Journal of Agriculture Law,
vol. 3 (Spring 1998), pp. 35, 36-43 (hereafter cited as Car-
penter, "FSA Credit").

207 See 1996 FAIR Act, Pub. L. No. 104-127, § 648(b), 110
Stat. 888, 1104 (codified at 7 U.S.C.A. § 2008h (Supp. 1998));
Carpenter, "FSA Credit," p. 37; U.S. Department of Agricul-
ture, Office of Communications, 1996 Farm Bill, "The Fed-
eral Agriculture Improvement and Reform Act of 1996,"
(visited Dec. 6, 1998) <http://www.usda.gov/farmbill/title0
.htm> (hereafter cited as USDA, "1996 FAIR Act"). But see
USDA Secretary Dan Glickman, "Introduction of the Agri-
cultural Credit Restoration Act," USDA Press Release No.
0124.98 (Mar. 19, 1998) (visited Dec. 6, 1998) <http:// www.
usda.gov/news/releases/1998103/0124>. Secretary Glickman
recognized Rep. Eva Clayton (D-NC) and Senator Charles
Robb (D-VA) for supporting legislation to eliminate this
problem. "The Agricultural Credit Restoration Act will help
restore the notion of redemption to our farm credit policy.
The 1996 Farm Bill stripped every producer who's ever had
a USDA farm debt write-down of the ability to get another
government farm loan. That standard is stricter than even
that which for-profit commercial banks use. That is not the
business of government. . . .We are the final place people
have to turn to before they lose land that often has been in
their family for generations. This bill offers a solution,that is
fair to farmers, that recognizes the risks they have to face
every day. It is also a solution that is fair to taxpayers, and
makes sure we offer a second chance to those who are credit
worthy. ..." Ibid.
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loans.208 Those individuals with restructured
loans through a USDA debt reduction program
would be exempt from this provision and could
apply for operating loans.209 In addition, to qual-
ify for FSA Emergency Loans, which are issued
as a result of natural disasters, borrowers cannot
be delinquent on any direct or guaranteed FSA
loan.210 Finally, the 1996 FAIR Act eliminated a
provision, the farmland leaseback-buyback pro-
gram, which "offered farmers who had lost their
farmland to FSA through foreclosure, bank-
ruptcy, or voluntary conveyance a chance to re-
acquire that land. "211

African American farmers also contend that
other hindrances prevent them from obtaining
equitable farm financing. Although these farm-
ers may have 90 percent federally guaranteed
loans, local banks are reluctant to issue funds to
them.212 Banking requirements that demand
excessive amounts of collateral only serve to
support farmers' reluctance to use local banks'
services.213 Dr. Harness referred to a catfish co-

208 See 1996 FAIR Act, Pub. L. No. 104-127, § 648(b), 110
Stat. 888, 1104 (codified at 7 U.S.C.A. § 2008h (Supp. 1998));
Carpenter, "FSA Credit," pp. 37-38.
206 USDA, "1996 FAIR Act"; 7 U.S.C.A. § 2008h(b)(2) (Supp.
1998).

210 7 C.F.R. § 1945.162(a)(1998); Carpenter, "FSA Credit," p.
38.
211 Carpenter, "FSA Credit," p. 40; see 7 U.S.C. §

1985(e)(1)(A)(i) (1994) (repealed and replaced by 1996 FAIR
Act, Pub. L. No. 104-127, § 38, 110 Stat. 888, 1094 (codified
at 7 U.S.C.A. § 1985(c) (Supp. 1998)); USDA/CRAT, Civil
Rights, p. 26. "Because this rule change ended the program
altogether, without protection of existing options, many
minority and limited-resource farmers have lost this oppor-
tunity to repurchase their land." Ibid.
212 Harness Interview. See Lloyd Shaffer, Bentonia, Missis-
sippi, farmer, telephone interview, Feb. 18, 1997 (hereafter
cited as Shaffer Interview). Mr. Shaffer stated guaranteed
loans are difficult for black farmers to obtain, since most of
the local banks generally do not lend to minorities. He ex-
plained that loan applications have to be approved by a local
FSA branch supervisor in the farmer's county. The applica-
tion is sent to a state office for approval. However, the state
office sanctions the application only after the local bank
issues its approval. Although the guaranteed loans are
available to black farmers, over the years white farmers
have frequently relied more on this source of funding. See
also Harness Interview. Dr. Harness stated African Ameri-
can farmers' problems are further exacerbated by the reduc-
tion of the number of direct loans that they can obtain from
the federal government.

218 Shaffer Testimony, Hearing Transcript, p. 596. "My
brother and I went to our local bank, which was his bank
which he had been doing business with for I don't know how
many years, to purchase a $16,000 refrigerated truck. I'm a
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operative in Mound Bayou, Bolivar County, Mis-
sissippi, that was initiated by a group of black
farmers. They experienced difficulties obtaining
financing to support their processing facility. In
addition, Dr. Harness indicated that black farm-
ers in Bolivar County have frequently reported
problems relating to obtaining services from fed-
eral agencies in that county. They attributed
these difficulties to racial discrimination.214

Similarly, R.C. Howard, a farmer from
Tchula, Mississippi, who has received assistance
from Alcorn University, informed a Commission
staff attorney of his experience with an FmHA
local office. His loan application remained on an
FmHA supervisor's desk for 30 days before he
was advised that additional information was re-
quired to process the request.215 Mr. Howard
supplied this information, and he applied again
in January of 1993 for a loan. He continually
checked on its status by telephoning and sending
letters to the Secretary of Agriculture and a
state administrator. In July of 1993, he learned
that his loan was denied. Mr. Howard appealed
the determination, and the appeals officer later
reversed this judgment. Simultaneously, he was
advised to contact the FmHA supervisor, who
informed him that his application did not in-
clude a cash flow amount.216 After this experi-
ence, Mr. Howard wondered why the supervisor
allowed his application to languish on his desk
for six months.

Although FSA is characterized as the "lender
of last resort" for all small farmers, African
American farmers contend they are frequently
the recipients of financial leftovers. Other re-
ports have revealed that these farmers obtain a

vegetable farmer. The bank said they wanted the truck for
collateral, a $10,000 CD, and 40 acres of land, for the truck.
And this was in 1992, I believe. And that's the situation we
face when we go to borrow money, even in the local banks....
[W]e must have a lot of confidence in ourselves, because we
put it all up." Ibid.
214 Harness Interview.

215 Howard Interview.
216 Ibid. Mr. Howard indicated that he had obtained assis-
tance completing his loan application from Alcorn's
SFTTAP. He asserted that FmHA staff altered the figures
on his application so that it did not reflect cash flow and
other amounts. Mr. Howard, who had kept a copy of his
original application, was later informed by FmHA staff that
certain information, such as his income tax return, was
missing from his loan request. When he searched the con-
tents of his file at the FmHA office, he was able to retrieve
the missing information from the office file.
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smaller share of agricultural benefits than their
white counterparts, and that blacks as well as
other individuals with small farms have diffi-
culty economically competing with large farming
operations.217 While poverty and unemployment
continue to be serious concerns for the Missis-
sippi Delta, "the government has foreclosed on so
much land in Bolivar County, [Mississippi] . . .

that it is now one of the biggest land owners, its
field mostly filled with weeds and fallow."215

Factors Contributing to the Lack of Black-
Owned Farms

In addition to difficulties in obtaining farm
loans, other factors contribute to the alarming
decrease in the number of black-owned farms in
the Mississippi Delta region. One cause is fore-
closure on farm property. Other factors stem
from allegations of discriminatory treatment
based on race in the manner in which the USDA
administers its farm programs. In 1995, several
minority farmers filed a lawsuit in the United
States District Court for the District of Columbia
against the USDA. The plaintiffs in this case,
Williams u. Glickman,219 requested that their
case be certified as a class action lawsuit, and
they alleged that the USDA had discriminated

217 Tony Freemantle, "Black Farmers Besieged by Econom-
ics, Racism," The Houston Chronicle, Mar. 9, 1997, p. Al
(hereafter cited as Freemantle, "Black Farmers Besieged");
see Ben Burkett, state coordinator, Federation of Southern
Cooperatives/Land Assistance Fund, "Black Owned Land: A
Disappearing Resource," Mississippi Delta Hearing, Exhibit
15. "Another provision in the [1996 Farm] Bill is the seven
year transitional payments . . . [which] will have an adverse
impact on Black farmers. The government will provide sub-
sidies for the next seven years, and after that, farmers are
on their own. Any farmer growing crops will have to be able
to sell his product on the world market. If credit is not
available, how can Black farmers compete with large corpo-
rate farms? Without the subsidies, he/she will be at the
mercy of a market controlled by large corporate farms. Is it
the government's plan to take Black farmers back to share-
cropping? What will happen to thousands of other Black
farmland owners, such as Black women who own land and
rent to Black farmers? [B]y making farm land available to
Blacks, these women are getting much needed income. If
Blacks are unable to farm that land, it too will fall prey to
land speculators because it then becomes a burden to its
owner." Ibid.
218 Freemantle, "Black Farmers Besieged." Cf. ibid. "Unem-
ployment rates in Bolivar County sit at 8.4%, compared with
the state average of 5.9%. In some communities, 60% of the
households have incomes below the poverty level."

219 Court Opinion of Plaintiffs' Motion for Class Certifica-
tion, No. 95-1149, 1997 U.S. Dist. LEXIS 1683 (D.D.C. Feb.
14, 1997). This case is now known as Herrera u. Glickman.
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against them based on their race.220 The court
ultimately denied the plaintiffs' motion for class
certification and determined that they did not
meet the class certification requirements and
that their proposed class definition was overly
broad.221

Subsequently, a group of black farmers also
filed suit against the USDA.222 The lead plaintiff
in this case was Timothy Pigford, a North Caro-
lina farmer.223 This suit alleged that the Secre-
tary of Agriculture and his predecessors admin-
istered programs through the Farm Service
Agency (formerly, the Farmers' Home Admini-
stration), which "developed and maintained a
pattern of racial discrimination." Secondly, the
plaintiffs contended that the federal government
denied their farm loan applications and failed to
provide appropriate technical assistance, which
ultimately resulted in a loss of their liveli-
hoods.224 In addition, they asserted the USDA

220 Id. at *7. The proposed class of plaintiffs was defined as:
"All African American or Hispanic American persons, who
between 1981 and the present, have suffered from racial or
national origin discrimination in the application for or the
servicing of loans or credit from the FmHA (now Farm Ser-
vice Agency) of the USDA, which has caused them to sustain
economic loss and/or mental anguish/emotion [sic] distress
damages." Id. at *10.
221 Williams, 1997 U.S. Dist. LEXIS 1683. "Most of the
original Williams plaintiffs settled their claims against the
USDA. The two remaining plaintiffs, both of whom are His-
panic, had pending administrative complaints with the
USDA, and the court therefore [stopped] the lawsuit pend-
ing an administrative determination by the USDA on the
merits of the administrative complaints." Pigford v. Glick-
man, No. 97-1978, 1998 U.S. Dist. LEXIS 16299 at *8, n. 2
(D.D.C. Oct. 9, 1998). Pigford v. Glickman, 185 F.R.D. 82,
1999 U.S. Dist. LEXIS 5220 (D.D.C. 1999).

222 Mary Beausoleil, "Black Farmers Battle USDA," The
Richmond Times Dispatch, Nov. 24, 1996, p. Al. See Mary
Beausoleil, "Farmers: Enough Hearings," The Richmond
Times Dispatch, Dec. 15, 1996, P. Al (hereafter cited as
Beausoleil, "Farmers: Enough Hearings.") Black farmers
sought a speedy settlement of civil rights cases filed against
the USDA that have been pending for a number of years.
223 See generally Martin, "For the Land's Sake." The author
provides a detailed description of Mr. Pigford's farming ex-
periences with the USDA.

224 Beausoleil, "Farmers: Enough Hearings." See also Dave
Hirschman, "USDA Chief Plans Visit to Assess Bias
Charge," The Commercial Appeal, Jan. 1, 1997, p. B4. Ap-
proximately 300 black employees have also filed a class ac-
tion lawsuit against the USDA's Forest Service. They al-
leged the agency's management officials perpetuated a pat-
tern of disparate treatment in various areas, such as train-
ing, promotions, hiring, and award recognition. The case
originated in Region 8, which includes South Carolina, Ala-
bama, Arkansas, Florida, Georgia, Kentucky, Louisiana,

28

completely failed to process discrimination com-
plaints, when its Office of Civil Rights Enforce-
ment and Adjudication (OCREA) was disman-
tled in 1983. "[F]armers who filed complaints of
discrimination never received a response, or if
they did receive a response, it was a cursory de-
nial of relief. In some cases, the plaintiffs allege
that OCREA simply threw discrimination com-
plaints in the trash without ever responding to
or investigating them."225

In response, the U.S. Department of Justice
(DOJ) contended that the farmers' previous
complaints filed against the USDA were too an-
cient to be currently valid, therefore barring
their lawsuit because of a statute of limitations
provision.226 The DOJ also indicated that the
individual plaintiffs alleged an excessive number
of issues to proceed with their cases at one
time.227 Congress subsequently voted to waive
the statute of limitations requirement to allow
the farmers to seek redress against the USDA
for old race discrimination allegations.228 The
Congressional Black Caucus, under the leader-
ship of Representative Maxine Waters (D-CA),
was a primary proponent of the statute of limita-
tions waiver provision. The caucus declared the
House-passed waiver provision to be "the first
part of a major victory to close this ugly chapter
of discrimination by the U.S. Department of Ag-
riculture against black farmers, who have en-

Mississippi, North Carolina, Tennessee, Texas, Virginia, and
Puerto Rico.

225 Pigford, 1998 U.S. Dist. LEXIS 16299 at *5.
226 Peter Hardin, "Congress Lifts Key Obstacle to Redress
for Black Farmers," The Richmond Times Dispatch, July 18,
1998, p. Al (hereafter cited as Hardin, "Congress Lifts Ob-
stacle"); see generally Henry Campbell Black, Black's Law
Dictionary (St. Paul: West Publishing, 1983), p. 477 (paper-
back edition). A statute of limitations is defined as: "A stat-
ute prescribing limitations to the right of action on certain
described causes of action. . . . declaring that no suit shall be
maintained on such causes of action . . . unless brought
within a specified period of time after the right accrued. . . .

Statutes of limitations are statutes of repose, . . . legislative
enactments as prescribe[d] [by] the periods within which
actions may be brought upon certain claims or within cer-
tain rights may be enforced." Ibid.

227 Bill Miller, "Judge Allows Black Farmers' Class-Action
Suit," The Washington Post, Oct. 10, 1998, p. A13 (hereafter
cited as Miller, "Judge Allows").

228 Hardin, "Congress Lifts Obstacle." Both the U.S. House
of Representatives and the U.S. Senate agreed to waive the
statute of limitations provision. The White House and USDA
Secretary Glickman also supported this measure.
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dured decades of discrimination."229 U.S. District,
Judge Paul L. Friedman then certified this case,
Pigford v. Glickman, as a class action lawsuit in
October 1998. As a result, the case against the
USDA would go forward with the black farmers
represented as a single group of plaintiffs.230

The next month the USDA offered the Pig-
ford plaintiffs a settlement of their case.231 Gen-
erally, the proposed settlement would identify
the plaintiffs into two separate groups:

One class would be those farmers who have com-
plained of discrimination involving lending and debt.
[J.L.] Chesnutt, [one of the attorneys representing
600 black Georgia farmersj said the government pro-
poses to write off debts, replace or provide comparable
land lost in a package that could average $200,000
per farmer. In the other category, in which USDA
officials contest the claims, a one-day binding arbitra-
tion is proposed that could result in settlements that
may reach $1 million or more..

In January 1999, attorneys for both sides en-
tered into a five-year consent decree. On April
14, 1999, U.S. District Judge Paul L. Friedman
gave final approval to the settlement. This set-
tlement was denounced by a host of farmers,
civil rights leaders, and others as inadequate.233
Under the framework of the settlement, claim-
ants had a choice of one of two "tracks" for proc-
essing their claims. Under Track A, a claimant

223 See Congressional Black Caucus, "CBC Wins Waiver of
Statute of Limitations For Black Farmer Discrimination
Claims," Press Release, June 25, 1998, in which Congressional
Black Caucus Chair Maxine Waters, giving special thanks to
caucus members, Rep. John Conyers, Rep. Edolphus Towns,
Rep. Eva Clayton, Rep. Sanford Bishop, Rep. Jim Clyburn,
Rep. Earl Hilliard, Rep. Cynthia McKinney, Rep. Bobby
Scott, and Rep. Bennie Thompson, who have "worked tire-
lessly to ensure justice for black farmers," states: "The CBC
has held hearings, participated in 'listening sessions' around
the country, joined with black farmers at rallies at the
USDA and the Department of Justice, facilitated a meeting
between the President and the black farmers, worked with
the attorneys representing various black farmer groups, and
negotiated the USDA's administrative complaint process for
black farmers."
230 miller, "Judge Allows." There are more than 400 black
farmers in 15 states, who are involved as plaintiffs in this
matter. Martin, "For the Land's Sake."
231 Peter Scott, "Black Farmers Suing for Bias are Offered
Deal," The Atlanta Journal and Constitution, Nov. 24, 1998,
p. A3.

232 Ibid.

233 Michael A. Fletcher, "Judge Approves USDA Settlement
of Black Farmers' Suit," The Washington Post, Apr. 15,
1999, p. A29.
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receives a blanket payment of $50,000, plus ad-
ditional relief in the form of forgiveness of their
debt on loans affected by discriminatory conduct,
and some offset of tax liability if they provide
written "substantial evidence" of credit discrimi-
nation. Most claimants-19,226 as of April
2000have chosen Track A.234 Farmers with
more evidence of discrimination could seek lar-
ger damages by opting for Track B. As of April
2000, 142 claimants have chosen Track B, which
has a higher standard of proofpreponderance
of the evidencethan Track A, but provides for a
tailored settlement based on individual circum-
stances, including a cash payment equal to ac-
tual damages and forgiveness of outstanding
USDA loans affected by discriminatory con-
duct.235 Additionally, claimants were provided
the opportunity to "opt out" of the class action
suit between April 14, 1999, and August 12,
1999. Two hundred thirty-three claimants chose
to opt out and continue individual cases in the
administrative process or in court. As of April
2000, approximately 30 claimants have chosen to
pursue discrimination cases against the USDA.236

There have been problems with the distribu-
tion of settlement funds. However, the first
$50,000 checks were mailed in November 1999.
Poorman Douglas, the firm contracted to process
settlement claims, has mailed checks from set-
tlement moneys to 2,412 claimants as of Decem-
ber 1999.237 Additionally, Representative Jay
Dickey (R-AR) and Representative J.C. Watts
(R-OK) have proposed a resolution urging the
government to speed up payment of money it
owes to black farmers.238 The 38-member Con-
gressional Black Caucus met May 3, 2000, in
Washington, D.C., to consider whether or not to
support the nonbinding bill. The meeting was
hosted by Representative Bennie Thompson (D-
MS) who stated the bill was a "feel-good piece of
legislation without any substance." Members of
the caucus opted to denounce the resolution.

234 See World Wide Web at <http://www.usda.gov/dalcon
sentsum.htm>.
235 Ibid.

236 Ibid.

237 Armando Villafranca, "Too Little Too Late; Black farm-
ers' discrimination settlement may not ease years of pain,"
The Houston Chronicle, Dec. 5, 1999, Al.

238 Patrick Howe, "Dickey's black farmers bill 'smoke and
mirrors,' caucus says," The Arkansas Democrat-Gazette, May
5, 2000, p. A3.
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Representative Dickey defended his bill, stating,
"Though it would have no force of law, it would
focus national attention on the issue."239

The allegations in the Pigford class action
lawsuit reflect similar complaints by other black
farmers. For example, Ben Burkett, a farmer in
the Mississippi Association of Cooperatives in-
formed a Commission staff attorney that he re-
ceives "12-15 complaints a year from black
farmers who go to the marketplace in Memphis
and get a lesser grade on their goods [than what
white farmers receive]."240 Secondly, an investi-
gation of a USDA loan awarded to Welchel Long
of Dewey Rose, Georgia, revealed that he re-
ceived an 18 percent interest rate for a farming
loan, while white farmers near his property were
charged interest rates as low as 3 percent.241 Mr.
Long contended loan officials asserted he man-
aged his farm inadequately, and failed to recog-
nize his experience of teaching agriculture for 30
years at Tuskegee University in Alabama.242

Similarly, Willie Crute of Baskerville, Vir-
ginia, applied for a $119,000 USDA loan to fi-
nance a new poultry house, in order to take ad-
vantage of an offer to farmers by Perdue Farms
to raise chickens.243 Mr. Crute's loan was
granted a year later. The delay caused him to
forfeit the farming opportunity. USDA investiga-
tors subsequently revealed that:

white farmers in [Mr. Crute's] county typically waited
84 days for loan decisions, while black farmers had to
wait an average of 222 days. Investigators also found
that 84% of the white applicants had their loan appli-
cations approved, while only 56% of the black appli-
cants were granted loans.2"

As a result of the USDA's findings of dis-
crimination in the FSA's lending practices and
administration of technical assistance to black

239 Ibid.

249 Ben Burkett, manager of the Indian Springs Farmers Co-
Operative/member of the Mississippi Association of Coop-
eratives, telephone interview, Feb. 7, 1997 (hereafter cited
as Burkett Interview); see also Howard Interview.
241 Bob Hohler, "Black Farmers Press White House," The
Rocky Mountain News, Dec. 14, 1996, p. 64. "His debt soared
to $300,000, thrusting him into foreclosure battles and forc-
ing him to abandon soybeans and cotton for far-less-
profitable crops of turnips and collard greens." Ibid.
242 Ibid.

243 Fletcher, "Bias," p. Al.
244 Ibid.

farmers, Secretary Dan Glickman announced in
December 1996 that the USDA would temporar-
ily stop all farm foreclosures.243 The purpose for
this order was to determine how discrimination
contributed to each farmer's financial difficul-
ties.246

Moreover, the Secretary later announced that
he and USDA's Civil Rights Action Team (CRAT)
would attend a series of 13 "listening sessions"
across the country, to receive the public's views
on alleged USDA civil rights violations.247 CRAT
was mandated to review USDA's policies and
recommend solutions to the Department's insti-
tutional barriers that affected service delivery.248
It was headed by Pearlie S. Reed, USDA's acting
assistant secretary for administration and asso-
ciate chief of the Natural Resources Conserva-
tion Service.249 Listening session forum locations

243 National Public Radio, "Morning Edition," Dec. 20, 1996;
Mary Beausoleil, "Minority Farmers Get U.S. Attention,"
The Richmond Times Dispatch, Dec. 22, 1996, p. Al; see
editorial, "U.S. Agriculture's Seeds of Failure," The Wash-
ington Post, Dec. 12, 1996, p. A20. Farm Service Agency
administrator Grant Buntrock said in a statement, "We
recognize there have been instances of discrimination in
responding to requests for our services in the past, and we
deplore it." See also Mary Beausoleil, "White Farmers Turn-
ing to Black Group for Help," The Richmond Times Dis-
patch, Dec. 30, 1996, p. Al.
246 Ibid. C.f. Mark Holmberg, "Farmer's File May Have Been
Tampered With," The Richmond Times Dispatch, Jan. 9,
1997, p. Al. A spokesperson for the USDA acknowledged
that a "breach of security" caused a theft of a farmer's file in
the western Henrico County, Virginia, local office of the
FSA. The file belonged to John W. Boyd Jr., president of the
National Black Farmers Association. Previously, Mr. Boyd
accused the USDA of racial discrimination.

247 Mary Beausoleil, "Complaint Sessions Omit State," The
Richmond Times Dispatch, Jan. 1, 1997, p. A2.; see also
Burkett Interview, p. 2; "Black Farmers Raise Discrimina-
tion Issues with Ag Sec'y at Listening Session in Georgia,"
The Greene Country Democrat, Jan. 8, 1997, p. 1;
USDA/CRAT, Civil Rights, p. 3. "The listening panels were
composed of either Secretary Glickman or Deputy Secretary
Richard E. Rominger (with one exception), CRAT members,
members of Congress, and members of the State Food and
Agriculture Council. Customer sessions were tailored to
address the civil rights concerns of specific cultural groups."
Ibid.

248 usDA/CRAT, Civil Rights, p. 3.

249 U.S. Department of Agriculture, Office of Communica-
tions, "Glickman Announces Civil Rights Listening Session,
Civil Rights Action Team Members," Press Release No.
0651.96 (Dec. 31, 1996) (hereafter cited as USDA, Press
Release No. 0651.96); U.S. Department of Agriculture, Office
of Communications, "Statement of Secretary Dan Glickman,
Civil Rights Action Plan," Press Release No. 0065.97 (Feb.
28, 1997) (hereafter cited as USDA, Press Release No.
0065.97).
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near or in the Delta region included Albany,
Georgia; New Orleans, Louisiana; Memphis,
Tennessee; Halifax, North Carolina; and Belzoni,
Mississippi.250 During the Memphis and Halifax
sessions, farmers informed federal officials of the
types of difficulties they have encountered with
the USDA, such as the inability to obtain bank
loans.251 Several other black and small-scale
white farmers indicated that USDA officials
were discourteous and denied their loans at
will.252 Another African American farmer from
Halifax, North Carolina, informed the audience
how his son had been denied a farm loan:

[The] son received a letter from FmHA which said,
"You lack sufficient training and experience and edu-
cation to be successful in farming to assure reason-
able re-payment for the loan requested." His son, who
grew up on a 300-acre family farm, was a graduate of
A&T State University with a major in agricultural
education. Since his son had inherited land and
equipment from his grandfather, all he needed was
operating money. This [USDA] speaker mentioned an
FmHA pamphlet for young farmers which says "You're
interested in being a young farmer, then FmHA wants
to help." ... Where is the help?253

At the conclusion of the Department's listen-
ing sessions, Secretary Glickman maintained
that efforts to reform the USDA will ensure eq-
uitable treatment for everyone.254 CRAT then
issued a report in February 1997 with 92 rec-
ommendations and corresponding action plans.
During this time, Secretary Glickman specified
that the USDA would focus most of its attention
on strengthening its accountability, as well as
requesting legislative authority to change all
nonfederal Farm Service Agency county posi-
tions to federal status.255 Later, Representative

260 See Beausoleil, "Complaint Sessions." Other sessions
were held in Tulsa, Oklahoma; Brownsville, Texas; Salinas
and Sacramento, California; Rapid City, South Dakota; and
Window Rock, Arizona.

251 Clubb, "Glickman Hears."

262 USDA/CRAT, Civil Rights, p. 6. Female farmers, as well
as Hispanic, Asian, and Native American farmers also
voiced their concerns about being excluded from USDA pro-
grams, as well as the Department's alleged lack of account-
ability. Ibid., pp. 6-8.
258 Ibid., pp. 27-28; see Mary Beausoleil, "Farmers Vent
Anger at Session," The Richmond Times Dispatch, Jan. 10,
1997, p. Al.

254 USDA/CRAT, Civil Rights, pp. 27-28.

255 USDA, Press Release No. 0065.97, p. 1. The Secretary
indicated that these measures and other actions would as-

31

Eva Clayton (D-NC) introduced a bill to transfer
the employment status of county FSA employees
to a federal civil service level.256 Secretary
Glickman also referred to the outcome of an Of-
fice of Inspector General (OIG) report On dis-
crimination allegations in USDA's farm loan
program: "The OIG found that 'staffing prob-
lems, obsolete procedures, and little direction
from management' resulted in a 'climate of dis-
order' within the civil rights staffs at the Farm
Services Agency and at the departmental
level."257

Allegations of Discrimination at Local USDA
Farm Offices

In March 1997, the Commission received tes-
timony and evidence from several African
American farmers who testified about discrimi-
natory treatment at local farm offices. Ben
Burkett, a member of the Mississippi Association
of Cooperatives, testified about how black farm-
ers are often discouraged to apply for loans and
to grow certain crops:

Yes, we have had farmers go into the local office and we
[the Mississippi Association of Cooperatives] tell them
in our training session that [the local office] cannot
refuse to give you an application . . . package. . . . But
when they go in and the supervisor talks to them and
they say well, you just can't make no money growing
150 acres of cotton, you know, there . . . ain't no need
of you going through the [loan application] process,
because you are going to be turned down anyway, [it]
just dishearten[s] the farmer. And I tell them that if
you know the law and your rights, they cannot refuse
you an application.258

Further, Mr. Burkett also testified about his ex-
perience with a local county office official who
rejected his farm plan application, since it was
prepared with the assistance of Alcorn Univer-
sity's technical assistance program.256

sist the Department in ensuring the enforcement of federal
civil rights laws.
256 Elizabeth Warren, "Clayton's Farm Service Plan
Praised," Medill News Service, Oct. 24, 1997 (visited Dec. 6,
1998) <http://www.fayettevillenc.com/foto/news/content/1997
tx97oct/n24farm.htm>.
257 USDA, Press Release No. 0065.97, p. 2. Following this
report, it was expected the OIG would examine discrimina-
tion complaints in state and county farm loan operations.
258 Ben Burkett Testimony, Hearing Transcript, pp. 597-98.
259 Ibid., pp. 591-92.
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African American farmers also contend that
there is a lack of racially diverse staff in local
farm offices. The CRAT report confirmed this
disparity does indeed exist (see table 1.12).

TABLE 1.12

FSA County Committee Members by Race, Sex, and
Ethnicity, 1996: Southeast Region of the United States

Males Females
White 2,287 121
Black 27 1

Hispanic 21 7
Asian American/Pacific Islander 1 0
American Indian/Alaskan Native 4 0

SOURCE: U.S. Department Of Agriculture, Civil Rights Action Team,
Civil Rights at the United States Department of Agriculture, Febru-
ary 1997, p. 19.

Similarly, John Boyd, president of the Na-
tional Black Farmers Association, informed the
Commission that local county offices primarily do
not reflect minority participation.260 Regarding
data he obtained from a Mississippi state office,
Mr. Boyd stated:

/
Out of 80 [agricultural] committees [in Mississippi's
82 counties, there are] only two with elected minority
participation in the whole state of Mississippi. Out of
the 80, 78 have [an] appointed minority advisor,
which is a position that doesn't carry a vote. And we
advocate that there's no need for being there, you
know.261

Moreover, Mr. Boyd emphasized:

That committee in the county is probably the most
powerful committee when you get down to agricul-
ture. They set the program that's going to come in
that county; they do the hiring for that local office.
There's five employees in there. They determine who
is going to be hired, [and] if [land is going] to be de-
clared a disaster in that area. . . . That county com-
mittee [has] to say this county should be declared a
disaster. . . . So when a farmer come[s] in there and
applies there, . .. say he want[s] to stop erosion on his
farm, this committee has to certify first of all that he's
an eligible producer in that county. Then [the corn-

260 Ibid., p. 614. Mr. Burkett estimates that there are only
about eight African Americans out of a total of approxi-
mately 80 staff and supervisors in local FSA offices in Mis-
sissippi.

261 John Boyd Testimony, Hearing Transcript, pp. 599-600.
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mittee has] to certify as to [whether] his [farm] is fea-
sible.262

Other sources have also acknowledged the
impact of the lack of a diverse staff at many FSA
county offices. According to the CRAT report, the
lack of diversity at local FSA offices has an ad-
verse affect on agriculture program delivery.
"Underrepresentation of minorities on county
committees and on county staffs means minority
and female producers hear less about programs
and have a more difficult time participating in
USDA programs because they lack specific in-
formation on available services."263 However,
Ben Burkett, a member of the Mississippi Asso-
ciation of Cooperatives, recommended one possi-
ble solution to this problem, which would be to
construct a local five-member committee.264 He
explained that three of the members could be
elected from the general farming community,
and two could be appointed by the Secretary of
the USDA or the state director.265

Lack of Enforcement of Civil Rights Laws
The trend of lack of enforcement of civil

rights laws in USDA's programs continues even
after intervention by .USDA's Civil Rights Action
Team. In 1982, the director of FmHA's Equal
Opportunity Staff admitted his office was "in no
position to enforce compliance with civil rights
laws."266 Eight years later, the acting director of
USDA's Office of Advocacy and Enterprise con-
firmed in writing that FSA was "frequently in
noncompliance with civil rights compliance at
the local level."267

Later in 1995, the GAO reviewed USDA's ef-
fectiveness in enforcing civil rights regulations.
It concluded that at the USDA, there are "no
formal mechanisms to hold . . . agency heads ac-
countable for the success of their agencies' EEO
[equal employment opportunity]/affirmative em-
ployment programs."268 In 1997, Civil Rights Ac-
tion Team findings indicated that senior USDA

262 Ibid.

263 USDA/CRAT, Civil Rights, p. 26.

264 Burkett Testimony, Hearing Transcript, pp. 610-11.
265 Ibid., p. 611.

266 USCCR, The Decline of Black Farming, p. 151.

267 The Minority Farmer: A Disappearing American Re-
source; Has the Farmers Home Administration Been the
Primary Catalyst? H.R. REP. NO. 101-984 (1990).

268 USDA/CRAT, Civil Rights, p. 9.
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managers do not assist in preparing Affirmative
Employment Programs (AEPs). AEPs serve to'
eliminate the underrepresentation of women and
people of color in an agency's work force.269 Fur-
thermore, GAO revealed that "officials with the
authority to make personnel decisions regarding
employment, job assignments, training, promo-
tions, and terminations at the USDA and the
other agencies were rarely involved in the proc-
ess of identifying barriers and actions to improve
the representation of women and people of color
in their agencies."2"

The CRAT report also indicated that the
problem of lack of enforcement of civil rights
laws exists from senior management levels down
through local USDA agencies. The assistant sec-
retary for administration (ASA) is primarily re-
sponsible for ensuring that all of USDA's agen-
cies comply with these regulations.271 However,
the report noted:

[T]he ASA is not involved in the performance ap-
praisal process for the agency heads and senior execu-
tives (other than those in Departmental Administra-
tion) whose actionsat least on civil rightsthe of-
fice ostensibly oversees . . . Accountability at the
highest levels should cascade down through agencies'
organizational structures, where field supervisors
provide direct service to the public. However, without
measurable goals, agencies have no way of effectively
assessing whether or not they are making progress.272

Backlog of Complaints Filed Against the USDA
The significant backlog of unresolved dis-

crimination complaints against the USDA is an
ongoing reality for black farmers, who fmd
themselves without appropriate economic and
technical assistance from the Department.
Moreover, Secretary Glickman has conceded that
the Department has discriminated against black
farmers in the past and in recent times.273 This
treatment is illustrated in the case of Calvin
Brown: Mr. Brown farmed tobacco on land in
Brunswick County, Virginia, that was previously

268 Ibid.

278 Ibid.

271 Ibid., p. 11.

272 Ibid.

273 Jane lle Carter, "USDA Civil Rights Office 'in Disarray,'
Inspector Says; Task Force Urged," The Washington Post,
Oct. 2, 1998, p. A21 (hereafter cited as Carter, "USDA in
Disarray").

owned by his father.274 In 1984, Charlie Feather-
stone, a white supervisor at the Brunswick
County FmHA office allegedly required Mr.
Brown to keep his loan in a restricted account
that needed the FmHA's supervisor's signature
for any banking withdrawals.275 When Mr.
Brown attempted to obtain his funds to rent a
barn to dry his crop, Mr. Featherstone could not
be located in person or by telephone.276 The to-
bacco crop eventually was ruined, and Mr.
Brown was later unable to obtain further loans
from the FmHA office. As a result, Mr. Brown
filed a discrimination complaint against the
USDA in 1984. In 1998, Mr. Brown received an
initial response from the Department, which in-
dicated that its Office of Civil Rights was still
processing his complaint.277

Moreover, John Boyd testified at the March
1997 Commission hearing about the number of
complaints that have yet to be documented by
USDA officials and resolved:

[There is] a backlog of complaints that I was told was
in the neighborhood of 2,000, and when I had a
chance to review the inspector general's report, there
was only 241 complaints listed there. There are some
farmers in here today that I know have affirmative
findings of discrimination. Mr. Eddie Ross from Mis-
sissippi. His name is not on this surplus list for set-
tlement or to be even addressed. I mean, what's going
to happen to all these farmers that already lost their
farms through the hands of discrimination at the De-
partment of Agriculture?278

274 CBS, "60 Minutes," Nov. 29, 1998.

276 Ibid.

276 Ibid. "[Mr.] Featherstone also denies charges from black
farmers that he would routinely sleep in his office while
they waited outside to see him. [He explained], 'Sometimes
when I had to think of something, or do . . . quite a bit of
calculations in my head, sometimes atmosphere pressures
would close my eyes to do that.' " Ibid.

277 Ibid.

278 Boyd Testimony, Hearing Transcript, p. 594. Mr. Boyd
stated, "My particular case has been at the Department for
5% years. They [the USDA] said I've been discriminated
against. Even though your loans were approved, Mr. Boyd,
we didn't fund them three years in a row. So they found in
favor of discrimination. They said that we'll offer you some
type of settlement, some type of debt relief, compensation.
None of these things have taken place. Why? .. . I think that
all these casesif this was a group of white individuals the
federal government would have stepped in and taken care of
them years ago." Ibid. See also Clubb, "Glickman Hears."
"Abraham Carpenter, Jr. farms 1,000 acres of produce in
Grady, Arkansas. He says the USDA has withheld payments
due him for three years." Ibid.
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Later, USDA's Inspector General Roger Via-
dero released a report in October 1998 which
revealed that the Department's civil rights office
continues to make little progress in resolving
these complaints.278 This investigation indicated
that as of September 1998, there w6re 616 unre-
solved cases. These complaints were organized
in "case files too slovenly to ensure the availabil-
ity of critical documents."280 In addition, Inspec-
tor General Viadero reported that many of the
civil rights adjudicators, who were in charge of
serious cases, were student interns and staff
members with little or no training. 281 Conse-
quently, the inspector general recommended re-
moving the civil rights jurisdiction from the De-
partment's Office of Civil Rights, employing an
outside task force to review and resolve these
cases, and creating a position of assistant secre-
tary of civil rights.282

Inefficiencies In USDA's Complaint Process
The Civil Rights Action Team provided a de-

tailed account of USDA's appeals process for cus-
tomers who file a complaint:

When USDA denies a loan, payment, or any other
benefit, the customer almost always has appeal
rights. Agency appeals processes vary, typically, an
appeal goes to a higher level agency official in the
county, State, or region, and then to the agency's na-
tional office or to the Department. Until 1995, FmHA
and . . . FSA appeals processes were handled entirely
within the agency. If the customer did not agree with
the national decision, the only appeal was to the
courts. . . . [M]any farmers, especially small farmers,
who have managed to appeal their cases to FSA
charge that even when decisions are overturned, local
offices often do not honor the decision. They claim
that decisions favoring farmers are simply "not en-
forced." Farmers also mentioned the backlog and
length of time needed to appeal, and the lack of
timely communication to inform them of the status of
their cases.283

279 Carter, "USDA in Disarray."

288 Ibid.

281 Ibid.

282 Ibid. The proposed task force would be composed of civil
rights staff from other federal agencies and senior USDA
personnel. In response, Secretary Glickman indicated that
he would request permission from Congress to create the
new civil rights position, but he did not support the outside
task force recommendation.
283 USDA/CRAT, Civil Rights, p. 23. But see ibid., p. 23. A
1996 D.J. Miller Report indicated that when minority farm-
ers did use the USDA's appeals system, there was not a

Similarly, evidence suggests that a number of
farmers are dissatisfied with the Department's
appeals process to rulings on farm loans and
complaints of discrimination. Ben Burkett's view
also reflected this sentiment:

When . . . [the Mississippi Association of Coopera-
tives] go[es] to hearings with farmers on loan applica-
tion[s] or discrimination, we follow procedure. We go
through the hearing process. We go through the ap-
peal hearing process and . . . when we finish the proc-
ess, still that farmer does not receive adequate com-
pensation for his effort.284

Lloyd Shaffer, a Bentonia, Mississippi,
farmer maintained that a reason for the lack of
faith in USDA's complaint procedures is proba-
bly due to the Department's current policy.285
Specifically, he explained that an individual ini-
tially files a complaint with local county authori-
ties. Difficulties arise because these local com-
mittees are composed of those farmers who own
large farms and receive the guaranteed loans. In
Yazoo County, Mississippi, county committee
members are elected by proxy vote, and most
county boards continue to have a majority of
white members.286

Inadequate Outreach and Technical Training
Many authorities have documented the im-

portance of farmers having access to available
technical training and assistance in order to be
aware of new agricultural advancements. This
access to information and assistance is particu-
larly critical for African American and other
small farmers, who have historically been denied
an equitable level of federal support.287 During
the Belzoni, Mississippi, USDA listening session,
speakers commented that there were funding
discrepancies among the various land grant in-
stitutions that provide needed technical assis-
tance to area farmers. They asserted that finan-

statistically significant difference among the outcomes of
white male, female, and minority farmers' complaints.
284 Burkett Testimony, Hearing Transcript, p. 580.
288 Shaffer Interview.

288 Ibid. In the past, Mr. Shaffer indicated that black farm-
ers were unaware of the process to obtain membership on
county boards.
287 See Brown, Christy, and Gebremedhin, "Structural
Changes," p. 62; Patricia E. McLean-Meyinsse and Adell
Brown Jr., "Survival Strategies of Successful Black Farm-
ers," Review of Black Political Economy, Spring 1994, p. 78.
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cial support should be assigned in proportion to
the number of minority farmers in Mississippi.288
In addition, the CRAT report also found that
people of color and small farmers are usually not
represented on research and education advisory
boards. It suggested that there would probably
be more participation from people of color if
these committees were more diverse.289 More-
over, Ben Burkett, a witness at the Commis-
sion's Mississippi hearing, contended county
FSA offices provide limited technical assistance
to area minority farmers. According to Mr.
Burkett, FSA office personnel fail to communi-
cate effectively with black farmers and often
make recommendations to black small farm
owners that are detrimental to their financial
interests, e.g., recommending the farmers rent
rather than purchase machinery. Mr. Burkett
recommended the USDA initiate a national out-
reach effort to educate these consumers.290

Conclusion
A variety of factors have been attributed to

the significant loss of black-owned farmland in
the Mississippi Delta. One of these contributors,
the U.S. Department of Agriculture, plays a
primary role in offering technical and economic
support to the nation's farmers. Specifically,
USDA's Office for Civil Rights Enforcement
monitors the Department's civil rights activities
and programs, and farming credit assistance is
offered through USDA's Farmers Home Admini-
stration/Farm Service Agency. Historically, rural
development initiatives originated from univer-
sity-based land grant and cooperative extension
programs. They were the result of the First and
Second Morrill Acts in the 1800s and the 1914
Smith-Lever Act, which provided southern farm-
ers with their initial opportunity to learn current
agricultural advancements through county USDA
offices. This information often enhanced farmers'
agricultural yield and farm management skills.

288 USDA/CRAT, Civil Rights, p. 28.

289 Ibid., pp. 28-29.

299 Burkett Testimony, Hearing Transcript, pp. 615-16.
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In contrast, African American farmers often did
not have equal access to these opportunities,
which diminished their likelihood of obtaining
farm loans, equipment, and technical expertise in
a timely fashion. Moreover, they also faced overt
discriminatory actions in lending and agricultural
support services that led to the demise of black-
owned farms. These barriers continue today.

Without appropriate technical assistance and
financial support, African American farmers in
the Mississippi Delta often experience lending
difficulties and significant loan debt. More re-
cently, legislative developments, such as the
1996 FAIR Act, also affect black farmers' ability
to maintain their farms successfully by eliminat-
ing leaseback-buyback options and restricting
debt forgiveness eligibility and FSA direct oper-
ating and emergency loans. However, one inter-
vention initiative, Alcorn University's coopera-
tive extension program, is successful in assisting
minority and small farmers in various Missis-
sippi counties in improving their cash flow, di-
versifying their crops, and acquiring farm loans.

Subsequent legal action in the Williams v.
Glickman case and Pigford v. Glickman class
action suit, as well as criticisms voiced in na-
tionwide "listening sessions," emphasized the
need for the USDA to address and resolve black
farmers' and African American USDA staff
members' past and current complaints of dis-
criminatory treatment from USDA officials. In
response, the USDA offered the Pigford class
action plaintiffs a settlement and ultimately ac-
knowledged that the Department has subjected
black and other minority farmers to unfair prac-
tices. The Department has also issued a number
of findings and recommendations to ensure im-
partial services for everyone. Despite these ef-
forts, black farmers in the Mississippi Delta still
await equitable treatment, appropriate technical
assistance, and fair lending practices from the
USDA.
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CHAPTER 2

Race and the Public Education System in Mississippi

ELEMENTARY AND SECONDARY EDUCATION
Scholars have warned that absent innovative

policy changes, Mississippi and the rural South
will face a work force crisis as a result of the
globalization of the regional economy and the
shift away from unskilled industrial labor.' Mis-
sissippi currently lacks the skilled and educated
workers necessary to stimulate vigorous eco-
nomic growth. The state has long been charac-
terized by an out-migration of talent from the
region, with a corresponding "brain drain" each
year of college students who elect to leave the
Delta upon graduation.2 According to the CEO of
one Delta corporation, Mississippi is confronting
a "horrific" problem in the area of public educa-
tion, and as a result, he rejects nearly two-thirds
of job applicants to his company because they are
unable to meet his company's hiring criteria.3

One of the biggest challenges facing the Mis-
sissippi public school system today is poverty.
According to Dr. James Hemphill, special assis-
tant to the state superintendent and director of
external relations of the Mississippi State De-
partment of Education, this is particularly evi-
dent in the Delta where the economy is so de-
pleted that obtaining a quality education is ex-
tremely difficult.4 High rates of poverty coupled
with a legacy ,of unequal educational opportuni-
ties for people of color, who make up more than
one-third of the population, have left Missis-

George B. Autry and Dr. C.E. Bishop, MapFacts: Workforce
Preparation, series no. 1 (Jackson, MS: Foundation for the
Mid South, February 1994).
2 See Dr. Arthur G. Cosby, ed., and others, "Framing the
Future: Views on the Future of the Mississippi Delta," A
Social and Economic Portrait of the Mississippi Delta, Mis-
sissippi State University, December 1992.
3 Roger Malkin, CEO, Delta and Pine Land Co., Scott, MS,
telephone interview, July 19, 1996.
4 Dr. James Hemphill, special assistant to the state superin-
tendent of education, telephone interview, July 19, 1996.

sippi's children at a substantial disadvantage
compared with the rest of the nation.

Background
In 1990, 75.2 percent of the total U.S. popula-

tion had a high school diploma or higher educa-
tional attainment. This figure was 77.9 percent
for whites and 63.1 percent for blacks. In Missis-
sippi, however, the figures were much lower
with a rate of 64.3 percent for the total state
population, including 71.7 percent for whites and
47.3 percent for blacks. The gap between educa-
tional achievement in Mississippi and the rest of
the nation and that between black and white
Mississippians are equally dramatic for those
with a bachelor's degree or higher. Compared
with 20.3 percent of the total U.S. population,
only 14.7 percent of the Mississippi population
had a bachelor's degree or higher. Nationwide
the figures for whites and blacks were 21.5 per-
cent and 11.4 percent, respectively, compared
with 17.2 percent of Mississippi whites and 8.8
percent of Mississippi blacks. Only Arkansas and
West Virginia lagged behind Mississippi in
equivalent educational attainment.6

In 1995, the national high school graduation
rate was about 86 percentthe same level as in
1990.6 In contrast, Mississippi had a graduation
rate of 75 percent in 1995.7 And that number

5 U.S. Department of Education, Digest of Education Statis-
tics 1995, p. 21, table 12 (hereafter cited as DOEd, Digest of
Education Statistics).
6 Rene Sanchez, "Education Endeavor Falling Short: 10-Year
Campaign to Improve Nation's Schools Shows Few Gains,"
The Washington Post, Nov. 10, 1995, p. A3.

7 See generally State of Mississippi, Department of Educa-
tion, Office of Accountability Reporting, Mississippi Report
Card '95 (hereafter cited as Report Card '95).
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had declined to 73.8 percent by 1998.8 Although
the total number of public high school graduates'
is projected to increase 20 percent between
1995-1996 and 2007-2008, in Mississippi the
total number is expected to decrease 1 percent.8
Failing to complete high school has a direct im-
pact on a person's potential for financial stability
and success. In 1992, for example, high school
dropouts were three times more likely to receive
income from AFDC or public assistance than
high school graduates who did not go on to col-
lege (17 percent versus 6 percent).18 And in 1998,
high school graduates nationwide had an unem-
ployment rate of 4 percent compared with 7.1
percent for those who had not completed high
school."

Education constitutes a major expense for
Mississippi. In fiscal year 1995, Mississippi
spent $1.478 billion on education or 58.7 percent
of all general fund appropriations.12 The Missis-
sippi public school system comprises 149 school
districts and three agricultural high schools,
which in 1995 served 503,301 elementary and
secondary students.13 It is difficult to approxi-
mate the number of private school students in
the state because various sources provide differ-
ent figures. The U.S. Department of Education
estimates that in 1993, Mississippi had 221 pri-
vate elementary and secondary schools that
served 58,655 students.14 More recently, the
Mississippi Private School Association was esti-
mated to have 90 member schools representing
36,000-37,000 students, and the state's Catholic
schools, which do not belong to the association,
were calculated to represent an additional
10,000 students.18 Overall, the Mississippi Coun-

8 State of Mississippi, Department of Education, Office of
Accountability Reporting, Mississippi Report Card '99 (here-
after cited as Report Card '99).
9 U.S. Department of Education, The Condition of Educa-
tion, 1999, table 51.
19 U.S. Department of Education, The Condition of Educa-
tion, 1995, indicator 32.
" U.S. Department of Education, The Condition of Educa-
tion, 1999, table 385.
12 Sid Salter, "Education Emerging as Most Defining Issue
in Governor's Race," The Scott County Times, July 9, 1995,
p. 3A.

" Report Card '95, p.
14 DOEd, Digest of Education Statistics, table 62, p. 73.

16 Cathy Hayden, "Public vs. Private Schools Issue Still Kin-
dles Passions in Mississippi," The Clarion-Ledger, July 16,
1996, p. 6A.
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cil of Chief State School Officers estimates that
88.7 percent of Mississippi's school-age children
are in public schools compared with the national
average of 90 percent.18

Quality of Education
Testimony at the Mississippi Delta hearing

brought forth a harsh indictment of the Missis-
sippi public school system. Roger Malkin, chair-
man of the Delta and Pine Land Company in
Scott, Mississippi, testified that his company, dur-
ing the hiring process, has found that many young
people applying for work with a high school di-
ploma are "functionally illiterate."" Mr. Malkin
testified, "I think it's a tragedy, and I'm here as a
U.S. citizen, a Mississippi citizen, and I think that
public education in the United States is appall-
ing, and we have to do something about it."18

As in many high poverty areas, many Missis-
sippi public schools are characterized by dilapi-
dated buildings and insufficient resources. In
June 1995, the State Department of Education
visited, unannounced, the Quitman County
schools and found filthy buildings, truant stu-
dents, and "depressing and appalling condi-
tions?"9 Clearly, the physical conditions of a
school settingincluding lighting, air and venti-
lation, classroom space, and outside distrac-
tionscan play a role in the educational proc-
ess.20 Many schools in the Delta were built in the
1940s and 1950s and have not been properly
maintained.21 Furthermore, it has been esti-
mated that 30 percent of all Delta schools need
additional classroom space to accommodate stu-
dents adequately.22

Mississippi uses a performance-based ac-
creditation system to evaluate its school dis-
tricts. The accreditation levels are from level 1,
which is probation, to level 5, which is excellent.
A level 3 is considered successful. For 1995, only

16 Ibid.

17 Roger Malkin, testimony before the U.S. Commission on
Civil Rights, hearing, Greenville, MS, Mar. 6-8, 1997,
transcript, p. 57 (hereafter cited as Hearing Transcript).

18 Ibid.

19 See Larry Hailey, "Capacity of the School Systems," A
Social and Economic Portrait of the Mississippi Delta, Mis-
sissippi State University, December 1992.

29 Ibid., p. 109.

21 Ibid., p. 121; Malkin Testimony, Hearing Transcript, p.
149.

22 Hailey, "Capacity of the School Systems," p. 109.
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one school district received a 5, and 19 school
districts were ranked at level 4. The majority of
school districts, 90 in total, fell into the 3-3.9
range. Twenty-four schools received a perform-
ance index between 2 and 2.9, and 19 received a
performance index between 1 and 1.9.23 Of those
19 low-scoring districts, 10 were located in the
Delta or its periphery.24 The student perform-
ance in Tunica County, for example, has been so
poor that the district has been under state over-
sight since March 1997.25

Generally, the literature on whether student
performance is correlated with spending has
been contradictory.26 Tables 2.1 and 2.2 show
that the average total per pupil expenditure for
the top 10 performing school districts is $3,963
and for the bottom 10 districts, the figure is
$4,509. Thus, on average, the lowest ranking
districts spend more money per pupil than the
top performing districts.

Unlike other states, Mississippi has not ex-
perienced an eruption of equity funding law-
suits. This may be attributable in part to the
State Legislature implementing, over the gover-
nor's veto, the Mississippi Adequate Education
Program. This program seeks to ensure that
every school district will receive "sufficient"
funds to provide an adequate education. The
state will provide an increase of at least 8 per-
cent for education services in every district. The
program, implemented in 1998, will continue to
be phased in over a six-year period, and will tar-
get an additional $130 million annually to edu-
cation needs throughout the state.27

Another factor affecting student achievement
is the efficiency of the school district administra-
tion, including superintendents. Mississippi has

23 Report Card '95, p. ill.
24 Ibid.

25 Cathy Hayden, "Delta Schools Search for Answers," The
Clarion-Ledger Internet Edition, Dec. 21, 1999, <http://
www.clarion1edger.com/news/9912/21/21deltaschools.html>
(May 5, 2000).

26 Hailey, , "Capacity of the School Systems," p. 112. More-
over, several studies have found that socioeconomic status
outweighs all other variables in predicting student achieve-
ment notwithstanding additional spending. Ibid.
27 Southern Education Foundation, Miles to Go: A Report on
Black Students and Postsecondary Education in the South,
Atlanta, GA, 1998, pp. A35, A36. See also Christopher
McEntee, "Mississippi District Inaugurates Bond Program
to Enhance Fair School Funding," The Bond Buyer, Nov. 4,
1997, p. 3.
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65 counties that elect, rather than appoint, their
school superintendents. This is more than any
other state.28 While many of the top performing
districts have appointed superintendents, and
while many of the worst performing districts
have elected superintendents,23 testimony at the
Mississippi Delta hearing suggested that data on
this matter are inconclusive.30

Testimony at the hearing suggested that al-
lowing appointment rather than election of su-
perintendents would "infuse and in fact give the
district the ability to go outside the county lines
to attract an effective leader."31 Dr. Ron Love,
deputy superintendent, State Department of
Education, testified that the most significant
drawbacks of electing the school superintendent
is that "the talent pool that you've got to select
from has got to live right there next door to you,
and be affected by all the local politics in that
community. So it can be very difficult for them to
get some new blood into the community.

But according to Dr. Hattie Nalls of the Ado-
lescent Family Life Institute, Inc., both elected
and appointed officials are subject to the same
political influences.33 Although she said the
community has a larger voice in the election of
local officials, "even in that, a lot of manipulation
goes on," with some ministers, for example, en-
couraging their parishioners to vote for a par-
ticular person.34 And her criticism of appointed
officials was similarly harsh because, based on Dr.
Nails' observations, many appointed positions are
decided "before it gets into the chamber."35

Testimony at the hearing suggested that only
a small minority of the 15,000 school districts
around the nation have kept the position of su-
perintendent as an elected' one. And yet nearly
half of Mississippi's school districts-63 out of
149have kept the position elected rather than
appointed.36

28 Gina Holland, "Top School Districts All Have Appointed
Superintendents," The Clarion-Ledger, June 11, 1996, p. 3B.
22 Ibid.

n See Hearing Transcript, p. 199.
31 Ibid., pp. 142-43.

32 Ron Love Testimony, Hearing Transcript, p. 118.

25 Hattie Nails Testimony, Hearing Transcript, pp. 624-25.
34 Ibid.

25 Ibid.

56 Ibid., pp. 118-19.
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TABLE 2.1

Top Ten Performing Mississippi School Districts

Performance Total per pupil State and local Federal Rank In
School district index expenditure revenue revenue spending

State average N/A $4,211 85.4% 14.6% N/A

Pontotoc City 5.0 3,629 89.4 10.6 144

Booneville 4.9 4,066 89.3 10.7 92

Corinth 4.9 4,400 86.8 13.2 59

Clinton 4.9 3,644 93.0 7.0 141

Ocean Springs 4.9 3,704 93.5 6.5 137

Petal 4.7 4,188 90.8 9.2 74

Long Beach 4.7 4,079 91.9 8.1 87

Lamar County 4.7 3,485 91.4 8.6 151

Tupelo 4.7 4,664 92.2 7.8 28

Pontotoc County 4.7 3,775 89.4 10.6 134

Top average N/A 3,963 90.8 9.2 N/A

NOTE: Total per pupil expenditure Is calculated by using the total current expenditures from all sources of revenues divided by the nine
months' average daily attendance. Rank in spending from 1 to 153, with 1 representing the largest in per-pupil expenditure.
SOURCE: State of Mississippi, Department of Education, Office of Accountability Reporting, Mississippi Report Card '95.

TABLE 2.2

Bottom Ten Performing Mississippi School Districts

Performance Total per pupil State and local Federal Rank in
School district Index expenditure revenue revenue spending

State average N/A $4,211 85.4% 14.6% N/A

Oktibbeha 1.0 4,872 80.7 19.3 18

Coahama 1.1 4,527 75.1 24.9 41

Noxubee 1.3 4,073 75.8 24.2 88

Clay County 1.4 5,071 80.6 19.4 7

North Panola 1.5 4,866 76.5 23.5 19

Drew 1.5 4,354 78.8 21.2 62

Holmes 1.5 4,070 73.3 26.7 89

Tunica 1.6 4,962 77.3 22.7 10

W. Tallahatchie 1.6 4,263 73.1 26.9 147

W. Bolivar 1.7 4,036 74.8 25.2 65

Bottom average N/A 4,509 76.6 24.4 N/A

NOTE: Total per pupil expenditure is calculated by using the total current expenditures from all sources of revenues divided by the nine
months' average daily attendance. Rank in spending from 1 to 153, with 1 representing the largest in per-pupil expenditure.
SouRcE: State of Mississippi, Department of Education, Office of Accountability Reporting, Mississippi Report Card '95.
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It was reported at the hearing that while
there have been proposals before the State Leg-
islature nearly every year to mandate the ap-
pointment of school superintendents instead of
election, the proposals "just don't quite make
it."37 The state is currently focusing on improv-
ing the skills of its local school administrators
whether elected or appointed.38

Several educators and community leaders
suggested that the educational process must
take place in the home as well as in the schools.
Municipal judge and attorney Clell Ward stated
in his interview with Commission staff:

We can't solve the problem through the school system.
Parents need to have an understanding as to the im-
portance of education first, and that might entail
some sort of program to train parents in conjunction
with a program to reduce teenage pregnancy. We
need to train parents how to be parents and instill
values.39

Similarly, Dr. Martha Cheney, project coor-
dinator for the Mississippi Public Education Fo-
rum, a private foundation funded by the state's
business community, believes that there must be
a stronger focus on the "basics," which includes
parents talking to their young children in the
home during their preschool years.4°

Funding, Resources, and Equal Opportunity
Title I of the Elementary and Secondary
Education Act

The Elementary and Secondary Education
Act,41 enacted in 1965, established several pro-
grams that provided federal funds to local school
districts. Title I of the act created a program
specifically designed to improve educational op-

37 Ibid., p. 198. Dr. Cheney testified that the issue of electing
superintendents had been considered by the State Legisla-
ture "ad nauseam," but the measure is never passed, largely
because the chairman of the House Education Committee
"very strongly and philosophically believes in the election of
school superintendents." Ibid., p. 199.
311 Andrew Muffins, special assistant to the chancellor, Uni-
versity of Mississippi, telephone interview, July 2, 1996
(hereafter cited as the Mullins Interview).

33 Clell Ward, telephone interview, July 29, 1996 (hereafter
cited as Ward Interview).

40 Martha Cheney, project coordinator, Public Education
Forum, Jackson, MS, telephone interview, July 17, 1996
(hereafter cited as Cheney Interview).
41 Act of Sept. 30, 1950, Pub. L. No. 874 (codified as
amended at 20 U.S.C. §§ 236-244).

portunities for educationally deprived children.
Funding levels are calculated based on the num-
ber of low-income children in the school district.
The Title I program supplements local school
efforts to improve the basic and advanced skills
of students at risk of school failure.

Title I funds reach approximately 14,000
school districts and serve more than six million
children annually. Since Title I's enactment,
Congress has appropriated almost $97 billion to
local school districts.42 In 1995, Mississippi re-
ceived almost $122 million in Title I funds,
which were distributed to 719 schools serving
246,524 schoolchildren. Approximately 75 per-
cent of the funds were used for classroom in-
struction.43 In 1996, disbursements to Missis-
sippi increased to $126.4 million."

A 1993 U.S. Department of Education study
of Title I' found that recipients of services under
the program in schools where at least three
quarters of the children were poor scored sub-
stantially lower in math and reading than re-
cipients attending schools where fewer than half
were poor.48 Many of the Delta school districts
that continue to perform poorly rely heavily on
federal funds." For many school districts, re-
ceipt of Title I funds drive their per-pupil expen-
ditures above the state average.

There appears to be disagreement among
education leaders as to the costs and benefits
associated with accepting Title I funds. Dr. Mar-
garet Cheney, project coordinator of the Missis-
sippi Public Education Forum, argues that resi-
dents of the Delta see the federal government as
a "sugar daddy" because of the substantial fed-
eral assistance received under Title I and from
the National Science Foundation:17

42 U.S. Department of Education, Title I Grants to Local
Educational Agencies, p. 1.
43 Report Card '95.

44 U.S. Department of Education, FY 1996 Title I Alloca-
tions. In 1995, the poverty percentage to qualify for school-
wide programs was 60 percent. In 1996 and thereafter, the
poverty percentage decreased to 50 percent. Mary Jean
LeTendre, "The New Title I, Helping Disadvantaged Chil-
dren Meet High Standards," The Title I Times, U.S. De-
partment of Education, April 1995, p. 14.
45 See U.S. Department of Education, Targeting, Formula
and Resource Allocation Issues: Focusing Federal Funds
Where the Needs are Greatest, 1993. See also Constance
Johnson and Penny Loeb, "Stupid Spending Tricks," US
News & World Report, July 18, 1994, p. 26.
46 Ibid.; see table 2.2.

47 Cheney Interview.
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But Dr. James Hemphill and Dr. Ron Love,
both special assistants to the state superinten-
dent, point to the benefits of federal funding. Dr.
Hemphill testified at the Mississippi Delta hear-
ing that Title I funding "absolutely" plays a role
in raising student achievement levels in poverty
areas.48 He believes that, without it, Mississippi
public schools would be in "desperate shape."43
Dr. Love arrived at the same conclusion.50 The
single criticism with how the money is spent in
the state of Mississippi was put forth by Dr.
Hemphill, who testified that the funds should be
focused earlier in a child's education.51

Mississippi Teachers
In 1994, the U.S. Department of Education

released a report finding that public school
teacher salaries in rural settings are several
thousand dollars lower on average than in met-
ropolitan areas.52 For the 1993-1994 academic
year, the average annual salary for teachers na-
tionwide was $36,846.53 For the same year, Mis-
sissippi had the lowest average salary for public
school teachers, $25,715.54 These numbers have
increased only slightly: in 1998 the national aver-
age was $37,560, and the average in Mississippi
was $27,720.55 Moreover, Mississippi's entry-level
salary for teachers ranked near the bottom at
$18,833.56

48 James Hemphill Testimony, Hearing Transcript, p. 112.

49 Ibid., p. 85.

69 Love Testimony, Hearing Transcript, p. 113. Dr. Love
testified, "My own prediction is that we would have been
worse off [without Title I funding], because they played a
major role in supporting the activity of the school districts
who had insufficient funds to do the kinds of things that
they needed to do." Ibid.
61 Hemphill Testimony, Hearing Transcript, p. 135.
62 Rene Sanchez, "Rural Schools Can't Get Teacher's Atten-
tion," The Washington Post, June 19, 1996, p. A14.
53 DOEd, Digest of Education Statistics, p. 85, table 77.
54 Ibid. In the competition for teachers, some districts have
tried to attract new teachers with incentives. For example,
Sunflower County added a $400 supplement to the 1995
1996 starting teacher salary of $20,500 in order to recruit
teachers to the county. Such efforts, however, are reportedly
insufficient for many rural schools where the teacher reten-
tion rate is only one or two years. Rene Sanchez, "Staying
the Course, Rookie Bucks Rural Trend to Teach and Run,"
The Washington Post, June 19, 1996, p. Al.
55 Stephen Hawkins, "Union Gives Miss. C for its Efforts to
Assist Teachers," The Commercial Appeal, May 5, 1998, p.
B2.

DOEd, Digest of Education Statistics, p. 86, table 78.
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In 1997, the State Legislature approved a
three-year initiative to raise teacher salaries 10
percent, but even these raises are not expected
to make Mississippi's average teacher salary
competitive with those in other states.57 The
State Department of Education maintains that
while increased teacher pay was the primary
legislative goal to address these concerns, there
are other efforts underway to address teacher
pay in a systematic way, which is essential in
recruiting and retaining teachers.53

On May 1, 2000, Mississippi Governor Ronnie
Musgrove signed a bill into law that gives teach-
ers a 30 percent pay raise to be phased in over
the next six years.53 But teachers are disap-
pointed because of a provision in the new law
that requires the state revenue to increase by 5
percent before the raises are given.60 And al-
though Governor Musgrove has promised to ask
the Legislature next year to remove the revenue
requirement, Maryann Graczyk, president of the
Mississippi American Federation of Teachers,
said, "A lot of teachers do not have faith in the
Legislature because of past broken promises.
Some look at [the raise package] as another set
of broken promises ."61

Testimony at the Mississippi Delta hearing
suggested that if all the graduates of Missis-
sippi's 15 public and private education schools
stayed to teach in Mississippi public schools
(currently less than two-thirds of the graduates
remain in-state), it still would not be enough to
fill the void left by the teachers who are begin-
ning to retire.62 Current stopgap measures in-

67 Public Education Forum of Mississippi, "Quality Teachers,
Every Child's Educational Birthright," Jackson, MS, No-
vember 1998, p. 10.
68 Richard L. Thompson, state superintendent of education,
letter to Ruby G. Moy, staff director, U.S. Commission on
Civil Rights, Apr. 19, 1999. In the letter, Mr. Thompson
points to the following evidence of these efforts: an annual
salary supplement of $6,000 is paid to teachers who acquire
National Board certification; state funding from the Legisla-
ture was made available to implement the Mentor Teacher
Program; and the State Department of Education applied for
discretionary funding under the Teacher Quality Enhance-
ment Grant Programs to recruit and retain teachers in criti-
cal teacher shortage areas.
69 Gina Holland, "Teachers Warily Celebrate Raise," The
Sun Herald, n.d., <http://www.sunherald.com/news/docs/
raise050200.htm> (May 2, 2000).

69 Ibid.

61 Ibid.

62 Mullins Testimony, Hearing Transcript, p. 107.



clude the use of approximately 1,500 teachers
who have been awarded emergency teaching cer-
tificates, as well as a large number of "long-term
substitutes."63

The current shortage of minority teachers is
particularly acute. Minority students only ac-
count for about one-tenth of the students in
teacher education courses in Mississippi.64
Moreover, many African American education
students, especially those toward the top of the
class, are recruited, with higher pay and better
benefits packages, to work at schools outside
Mississippi.65

Dr. Andrew Mullins, former special assistant
to the state superintendent of schools, notes that
he has seen a precipitous drop in the number of
minority teachers obtaining certification. More-
over, testimony delivered in the Mississippi Delta
hearing emphasized that many of the poorest
school districts, with the highest concentrations
of minority students, are also the ones grappling
with the most severe teacher shortages:66

There is a severe shortage of teachers in [the Missis-
sippi Delta]. In many cases there is a warm body or
no body to instruct the children. We have seen a re-
cent precipitous decline in the number of minority
teachers and the number of minority teachers state-
wide applying for certification. The number of black
applicants continues to decline. It is difficult to at-
tract white teachers to all-black districts in many
cases. These factors, coupled with experienced teach-
ers retiring earlier, teachers leaving the profession
due to classroom discipline problems, inadequate ad-
ministrators and little or no parental support, create
a real and worsening crisis for many of our Delta
schools.67

Finally, the hearing testimony indicated that
despite the fact that schools with high percent-
ages of black students see the need for African
American teacher role models,65 meeting that
objective is becoming increasingly difficult in

63 Ibid.

64 Martha Cheney Testimony, Hearing Transcript, p. 179.
65 See Hemphill Testimony and Cheney Testimony, Hearing
Transcript, pp. 106, 180. Testimony given at the hearing
suggested that increased opportunities in other higher pay-
ing professions lead many young blacks to avoid the educa-
tion profession altogether. Mullins Testimony, Hearing
Transcript, p. 109.
66 Love Testimony, Hearing Transcript, p. 108.

67 Mullins Testimony, Hearing Transcript, p. 76.
68 Ibid., p. 110.
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low-income areas such as the Delta. Dr. Love
testified, "You can [have] a district that's 97 per-
cent black and at least 50 percent or more fac-
ulty will be white."63

Mississippi Teaching Corps
Dr. Mullins, former special assistant to the

state superintendent of schools, testified at the
Mississippi Delta hearing about the Mississippi
Teaching Corps, which offers structured entry
into the teaching profession for liberal arts
graduates from all over the country who have
strong backgrounds in math, natural sciences, or
foreign languages. The program, which requires
a two-year commitment, combines full-time
teaching with working toward a master's degree
in education. The degree program, financed by
the state, includes summer study with a small
stip end.70

In the summer prior to the first academic
year, the teachers are required to enter into a
certification process at the University of Missis-
sippi at Oxford. Afterwards, the recruits are as-
signed to the most impoverished schools, which
are primarily in the Delta. On the weekends,
they return to the university to work on their
master's degrees. Approximately 25 students
enroll each year. In 1997, the class of 22 Teach-
ing Corps students included two African Ameri-
can teachers.n

Members of the Mississippi Teaching Corps
are required to teach for a minimum of two
years. Of the 25 teachers who were beginning
their second year in 1997, five said they would
be staying to teach for a third year. However,
testimony at the hearing suggested that many
Corps teachers "leave pretty discouraged by the
situation that they find themselves in."72

Mississippi Critical Teacher Shortage Act of 1998
The state is now aware of the critical need for

teachers, and it has funded several creative pro-
grams to help address the problem. These pro-
grams include the following:

Critical Needs Teacher Scholarship Pro-
gram.73 This program provides full scholar-

69 Love Testimony, Hearing Transcript, p. 111.

79 Mullins Testimony, Hearing Transcript, pp. 111-12.
71 Ibid., p. 112.

72 Ibid., p. 116.

73 Hemphill Testimony, Hearing Transcript, p. 145.
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ships (tuition, room, meals, books, materials,
and fees) for full- or part-time students will-
ing to teach in geographical shortage areas.74
William Winter Scholarship Fund.75 Under
this program, if a newly minted teacher
agrees to teach for one year in both a subject
and geographic "shortage" area, the state
will repay two years of that teacher's educa-
tional training.78
University Assisted Teacher Recruitment and
Retention Grant Program. This program
provides scholarships to teachers in shortage
areas to seek a graduate degree.
Relocation Grant/ Reimbursement of Inter-
view Expenses. One-time grant for teachers
moving to teacher shortage areas and reim-
bursement of expenses incurred during the
interview process at districts' discretion.
Mississippi Employer-Assisted Housing
Teacher Program. This program is a special
home loan program for teachers agreeing to
serve in shortage areas.
Mississippi School Administrator Sabbatical
Program. This program reimburses the sal-
ary and fringe benefits (for one year) paid to
teachers completing an approved full-time
administrator preparation program.

While these programs are a good start, more
needs to be done if the teacher shortage problem
is going to be resolved.

The Public Education Forum of Mississippi
convened a task force in 1998 to examine factors
contributing to public school educators leaving
the profession.77 The task force determined that
the three highest factors, in descending order,

74 There was testimony at the hearing that some teachers in
Mississippi have been seeking relief from student loan debt
through bankruptcy proceedings, suggesting that increased
state funding of teacher-training scholarship programs
might be helpful in convincing college students to enter the
historically moderate-paying field of teaching. Buck Testi-
mony and Cheney Testimony, Hearing Transcript, p. 196.

75 Hemphill Testimony and Mullins Testimony, Hearing
Transcript, pp. 123, 141-42, 145.

76 It was pointed out during the hearing that the state has
"a lot of potential teachers that go begging because there's
not enough money in the William Winter Scholarship Pro-
gram to give them a scholarship, and they qualify for it."
Mullins Testimony, Hearing Transcript, p. 124.

77 The task force issued a report in November 1998 titled
Quality Teachers, Every Child's Educational Birthright. It is
available from the Public Education Forum of Mississippi,
Jackson, MS.
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were "inadequate salary," "discipline problems,"
and "better job opportunities."78 During the hear-
ing, the following were suggested as possible rea-
sons why teachers are leaving the profession:

High pupil-to-teacher ratio.79 There was tes-
timony at the hearing that a high pupil-to-
teacher ratio, especially when there is a wide
divergence of talent in the classroom, can
lead to discipline problems and other stress
factors that can contribute to a teacher's de-
cision to leave the classroom.80
Reducing years of service required before re-
tirement from 30 years to 25 years. Some ar-
gue this is good because it allows teachers
who are "burned out"or those teachers who
are merely biding their time until they can
retireto go ahead and leave.81 Thus, lower-
ing the minimum number of "years of ser-
vice" required for retirement can entice un-
productive teachers to leave the profession.82
However, this policy change can also lead to
a loss of highly productive teachers: Many
teachers, when they reach their 25th year of
teaching, will retire from the state and then
go teach in a private school or across the line
in another state. They can then draw re-
tirement benefits from their 25-year teach-

78 Ibid., p. 9.

78 On Oct. 21, 1998, President Clinton signed into law the
Class Size Reduction Initiative. School districts received a
total of $1.2 billion in school year 1999-2000 to hire more
than 30,000 new teachers in the early grades. This is the
first phase of a plan to hire 100,000 teachers over seven
years to reduce average class size in grades one through
three to 18 pupils per teacher. Mississippi's allocation of
$19,208,820 will enable an estimated 494 new teachers to be
employed. Ibid., p. 12.

88 Mullins Testimony, Hearing Transcript, pp. 102-03, 106.
At the hearing, Commission Vice Chair Reynoso asked Dr.
Mullins why teachers in the Mississippi Teacher Corps pro-
gram become cynical shortly after being placed into the
classroom. Dr. Mullins reported that many teachers "have
the look of shell shock victims in their eyes" shortly after
entering the classroom setting because student reading lev-
els within a single class of 30 students, for example, might
range from fifth grade to college readiness. Ibid., p. 114.

81 Commission Chairperson Berry stated during the hearing:
"In most school districts across the country one of the sig-
nificant problems is teachers who have been on the job a
long time, who are burned out, and they would like to have
early retirement plans so that they can retire them out . . .

and get some new blood. ." Hearing Transcript, p. 139.

82 Mullins Testimony, Hearing Transcript, p. 115.
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ing career in Mississippi, in addition to a
salary from another school or state."
Poor administrator support and mentoring.
Some of the Mississippi Teacher Corps teach-
ers have reported that they are placed into a
classroom with little or no help from the
school administrator or from fellow teachers,
even though everyone knows the teachers
have no classroom experience." There was
also testimony at the Mississippi Delta hear-
ing on the importance of implementing a
"master teacher" program that would provide
mentoring to new teachers. Each new teacher
would be assigned an experienced "master
teacher" for one year, who could nurture the
new teacher's growth and advancement as
an educational leader in the school."

Desegregation of the Public Schools
Mississippi has had a history of denying

equal educational opportunities to its minority
children. For the first 50 odd years of this cen-
tury, Mississippi's system of public education
was one of "separate and unequal" for blacks."
In 1916, the per capita expenditure for each
white child of school age in Mississippi was
$10.60, and for each black child, $2.26. In 1939,
for every $9.88 spent for white instruction, $1
was spent on blacks. The 1943 ratios were $8.27
to $1.75 for whites and blacks, respectively.57 In
anticipation of Brown v. Board of Education,88
and hoping to weaken the case against segrega-
tion, the state enacted legislation calling for
equal resources for both black and white chil-
dren and attempted to promote a public educa-
tion system that was "separate but equal."99

83 Ibid., p. 105.

84 Ibid., p. 115.

86 Ibid., p. 142.

86 As Dr. Hemphill stated during the hearing: "I had a very
difficult time personally early in the [school desegregation]
process wondering why separate but equal wasn't a satisfac-
tory solution. . . . Just a short while after I transferred over
to the black high school in Starkville I understood why sepa-
rate but equal was not a viable solution. It did not take long to
realize that the separate and equal concept was separate and
equal had nothing to do with it." Hearing Transcript, p. 79.
87 Charles H. Wilson Sr., Education For Negroes in Missis-
sippi Since 1910 (Boston: Meador Publishing Company,
1947), p. 58.

88 347 U.S. 483 (1954).

89 Er le Johnston, Mississippi's Defiant Years (Forest, MS:
Lake Harbour Publishers, 1990) p. 3.
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Er le Johnston, former state director of the
controversial Mississippi State Sovereignty
Commission (1963-1968), writes that no state
fought harder than Mississippi after Brown to
thwart integration and discourage blacks from
enrolling in all-white public schools." Only after
the U.S. Supreme Court's rulings in two other
important school desegregation cases, Green v.
County School Board of New Kent County81 and
in Alexander v. Hohnes92a full 15 years after
Browndid Mississippi seriously begin the
process of integrating its public school system.

By that point, white flight may have rendered
school integration plans largely ineffective.
There was significant white flight to private
schools in the 1960s and 1970s, and to predomi-
nantly white suburban communities in the 1980s
and 1990s. Indeed, white flight now has left Mis-
sissippi public schools not much more racially
diverse than they were before desegregation be-
gan."

A dramatic rise in private all-white schools in
Mississippi occurred in the late 1960s. In the
1963-1964 school year, there were only 17 pri-
vate schools, enrolling 2,362 students (916 of
whom were black). By September 1970, there
were 155 private non-Catholic schools, with an
estimated student population of 42,000.94 In the
Jackson school district, 9,000 of its 39,000 stu-
dents left the public school system from Septem-
ber 1969 to September 1971.95

A white journalist who was a first grader in
Leland, Mississippi, a small Delta town that be-
gan its first year of integration in 1971, wrote:

After the Court's ruling, a flood of hysterical white
Mississippi families fled to newly created segregation-
ist academies-schools with Confederate-colonel mas-
cots and rebel flag logos. . . . For white Mississippians
who considered themselves enlightened, the idea of
sending their children to all-white private schools
twenty-five years ago was taboo . . . But today, those
crude segregationist trappings have largely fallen
away. . . . Today, many of the children of the early

9° Ibid., p. ziii.

91 391 U.S. 430 (1968).

92 396 U.S. 19 (1969).

93 Cathy Hayden, "White Flight Reverses Desegregation
Efforts," The Clarion-Ledger, July 9, 1995, p. 1A (hereafter
cited as Hayden, "White Flight").

94 See Norwood v. Harrison, 413 U.S. 455, 457 (1973).

95 Hayden, "White Flight," p. 1A.
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white graduates of Leland's integrated public schools
are attending private academies.96

As one black state legislator explained it: "We
just all quietly go about our own way. Folks from
the academy ask me from time to time if I can
help them find any good black children . . . I say
'What for?' "97 This same sentiment was ex-
pressed in an interview shortly before the Mis-
sissippi Delta hearing by Robert Davis, a profes-
sor of law at the University of Mississippi, who
was an expert witness at the hearing:

When it comes to interacting socially, the atmosphere
in Mississippi is different from other parts of the
country. The different races are not comfortable with
each otherseparation seems to be promoted in dif-
ferent ways, including in professional groups, in so-
cial groups, in churches, etc. You basically have two
societies that go about their lives and only get to-
gether when they have to. People don't seem to want
bridges built."

Of course, there was also testimony at the
hearing to suggest that important social interac-
tion is starting to take place among the races.
According to Dr. William Sutton, president of
historically black Mississippi Valley State
University:

I can see some changes . . . in the communities and
the rotary clubs and on bank boards and also in the
chambers of commerce that we are beginning to par-
ticipate a bit more, and that will help, but we have a
long ways to go."

In March 1998, members of President Clin-
ton's Advisory Board on Race gathered at the
University of Mississippi for a forum dedicated
to gauging the community's progress on race.
One newspaper reported that "the old South and
the new one clashed":

A black student and a white student from Oxford
High School declared their friendship with a heartfelt
hug, but also pointed out that black and white stu-
dents segregated themselves at lunch. Black speakers

96 Douglas A. Blackmon, "The Resegregation of a Southern
School," Harper's Magazine, September 1992, pp. 15-17.
97 Rene Sanchez, "Academies are Final Bastions of Sepa-
rateness," The Washington Post, July 17, 1996, p. Al.
99 Robert N. Davis, University of Mississippi, associate pro-
fessor of law, telephone interview, July 25, 1996.

complained about the lack of a black doctor in town,
adding that a non-white physician would have trouble
attracting white patients. When a white man in the
audience stood to proclaim that it was his "freedom"
to wave the Confederate flag at Ole Miss football
games, a white student responded by saying that
most students would appreciate it if he did not.'"

Some observers maintain that for both blacks
and whites there is social pressure not to send
their children to schools where they will be in
the minority.101 Moreover, testimony at the Mis-
sissippi Delta hearing points out that as private
schools flourish in a given community, support
for the public schools can wane. Dr. Love, special
assistant to the state superintendent, stated:

I think the most dramatic impact the private schools
[have] on public schools ha [s] to do with divided loyal-
ties and community support for your public schools.
I've worked in districts where there was very little
private schooling, like Tupelo, and we enjoyed a great
deal of communitywide [support] from local busi-
nesses and others. I think in the Delta on the other
hand . . . you may have divided loyalties. . . . And that
I think is the most crucial factor in terms of develop-
ment of academies versus some other things. That's
where the impact tends to be most negative.'"

Robert Buck, counsel for the Greenville Pub-
lic School District Board of Trustees, testified
that he, too, believes private academies can
drain away support from the public school sys-
tem, especially due to the economic burden
placed upon parents who send their children to
private schools:

If you have persons who pull their children out of a
school system into a separate school system, as a re-
sult of the desegregation of public schools that took
place in the '60s and the '70s, you have those persons
now having to devote their resources to support the

_private academies, and at the same time pay. ad

100 Kevin Sack, "In the South, the Past is Present," The St.
Petersburg Times, Mar. 29, 1998, p. ID. At the same forum,
it was reported that former Governor William Winter, a
member of the advisory panel, and John Hope Franklin, the
historian who serves as its chairman, both commented on
the progress reflected in the simple fact that such a discus-
sion was being held at the University of Mississippi, a place
with a history of racial strife. The university's chancellor,
Robert Khayat, who has tried to tone down Confederate
symbolism at the school, said events in the South "move
forward and backward, seldom in a straight line." Ibid.
101 Ward Interview.

99 Sutton Testimony, Hearing Transcript, p. 250. 192 Love Testimony, Hearing Transcript, p. 93.
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valorem taxes to support the public school system. I
think it almost necessarily follows that those persons
whose resources are now being stretched are going to
be opposed to anything that would mean an increase
in tax rates . . . It certainly is my impression, based
on my observation and also the impression of many
people that I talk to that in fact there has been an
adverse effect upon support for public education as a
result of the proliferation of private academies.103

The problems surrounding the increase of
predominately white private academies have
plagued one small community in Tunica County
for several years. Most residents of Tunica
County are black, poor, and poorly educated.104
In Robinsonville, a small unincorporated area in
Tunica County, local officials are planning to
build an $8 million state-of-the-art elementary
school for students in the area. At first glance,
the proposed plan would appear to directly bene-
fit the residents of Robinsonville. But in the area
immediately surrounding the property where
the school is to be built, an upscale residential
development is also scheduled to be built.105 This
development will undoubtedly attract higher
income white families. As a result, area resi-
dents have organized with state and local offi-
cials to oppose the school, which many view as
another plan to perpetuate the pattern of segre-
gation that exists across the region.106

Because Tunica County schools are operating
under a 1970 mandatory desegregation order,
the school board has to get approval from the
Department of Justice before it can build a new
schoo1.107 To date, the Justice Department has
refused to approve the plan, noting the likeli-
hood that the new school would be populated by
the predominately white residents of the sur-
rounding residential development, and recom-
mended other sites for the proposed plan that
had a higher percentage of black students.108
Even if the Justice Department and the school

103 Buck Testimony, Hearing Transcript, pp. 170-71.

104 Bob Herbert, "Mississippi Learning," The New York
Times, May 13, 1999, p. A31.

105 Ibid.

106 Sam Skolnik, "Mississippi 1999: New Era, Old Fight,"
Legal Times, Aug. 2, 1999.

107 Bob Herbert, "Haunted by Segregation," The New York
Times, May 16, 1999, p. 17.

108 Skolnik, "Mississippi 1999."
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board reach an agreement, the plan must then
be approved by a federal judge.109

Some observers consider Brown v. Board of
Education the "moral pinnacle" in the struggle
for equality of opportunity between whites and
African Americans.1" Others view public school
desegregation as destructive to black identity
and destructive to black control of the educa-
tional process for their children." Whatever
one's view, it is clear that efforts to desegregate
public schools in the Delta have largely failed.
Dr. Arthur G. Cosby, a sociologist at Mississippi
State University, suggests that the failure of the
Mississippi school system to achieve integration
has had a negative impact on education overall.
He argues that while it appears that there are
substantial resources being spent on education,
these resources are greatly fragmented, result-
ing in a wasteful duplication of effort, a failure
to achieve economies of scale, and suboptimal
results from the resources that are spent."2

The Link between Community Leadership,
Successful Schools, and Integration

Dr. Hemphill testified that community lead-
ership is absolutely paramount to successful
schools:

We see many times that the most important reason
students are not achieving is leadership, not necessar-
ily funding, but leadership, and not necessarily educa-
tional leadership, but leadership in the communities.
You have a community that expects a school district
to provide a superior product, you'll have a good
school district. If you have a community that doesn't
expect that, then they probably will not do it."3

Roger Malkin, chairman of the Delta and
Pine Land Company in Scott, Mississippi, testi-
fied that he thought part of the problem with
public educationat least in the city of
Greenvillewas that the all-black school board

1°3 Ibid.

110 Wendy R. Brown, "School Desegregation Litigation:
Crossroads or Dead End?' St. Louis University Law Journal,
vol. 37 (1993), pp. 923, 937.

111 See Alvis v. Adair, Desegregation, The Illusion of Black
Progress (Lanham, MD: University Press of America, Inc.,
1984).

112 Cosby, "Framing the Future," p. 323.

113 Hemphill Testimony, Hearing Transcript, p. 89. Dr.
Hemphill argues that Hollandale, one of the poorest school
districts in Mississippi, is an example of an excellent school
district that has excellent leadership. Ibid., p. 91.
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"is in favor of mediocrity, they're not particularly
in favor of excellence."114 Mr. Malkin argued that
there was a "leadership problem" in the black
community, and he expressed discouragement
over his belief that "the blacks who have made
it, and there are a lot of . . . financially successful
blacks in Greenville, they never show up at public
school meetings."u5 Furthermore, testified Mr.
Malkin, commitments to desegregation and inte-
gration would not take place until the public
schools improved:

What we must do everywhere in the United States is
we've got to improve public education so it is a bar-
gain. People don't think they're getting their money's
worth any more, white and black, and I think the criti-
cal thing is to improve education in the public sector
and they will come. Build it and they will come. 116

But according to Dr. Mullins, schools in the
region have always been lacking. 117 He explained
in a recent Mississippi news article, "You had an
all white Legislature, with only one or two
blacks as late as 1968. There wasn't much inter-
est in improving the schools."118 In describing
one of the reasons that black schools were sys-
tematically neglected and underfunded, Dr. Mul-
lins said, "You didn't want to educate a good
field worker because they'd leave the field."19

In Mississippi, it is estimated that there are
approximately 500,000 students in the public
school system (K-12), and approximately 50,000
in nonpublic schools (including approximately
35,000 in private academies, 10,000 in parochial
schools, and 2,000 students in Episcopal
schools).128 It is estimated that approximately 50
percent of the public school students are black,121
that approximately 25 to 30 percent of the paro-

114 Malkin Testimony, Hearing Transcript, p. 190. As an
example of favoring mediocrity, Mr. Malkin said that it was
"outrageous" that the Greenville School Board opposed cre-
ating a magnet school "because they're afraid it's only being
used to attract whites." Ibid. Mr. Malkin argued that mag-
net schools are part of "the perfect setting for overachievers
to settle and raise their children," and are therefore neces-
sary to entice business elites to the area. Ibid., p. 192.
116 Ibid., p. 190.

116 Ibid., pp. 201-02.

117 Hayden, "Delta Schools Search for Answers."

118 Ibid.

"3 Ibid.

120 Hemphill Testimony, Hearing Transcript, p. 95.

121 Ibid., p. 96.
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chial students are black,122 and that less than 2
percent of the private academy students are
black.123

But these numbers fail to illustrate the point
that schools in some parts of the state are much
more segregated and homogeneous than in oth-
ers. In the Delta, many of the school districts are
95, 96, and 97 percent black.124 Dr. Love testified
at the Mississippi Delta hearing, "If you spent
most of your life in the Delta, you [would] think
every public school in the state was all black."25
Dr. Mullins concluded that in the Delta, "[a]ll
the whites went to private schools."126

Resegregation of the Public Schools
The resegregation of children in America's

schools has increased progressively since the
1980s. According to Harvard University educa-
tion professor Gary Orfield, segregation of blacks
in the South declined dramatically from the mid-
1960s through the early 1970s, was stable until
1988, and has been rising since that time.127 Or-
field reports that in 1991-1992, 36.6 percent of
black Mississippi students were in schools with
90-100 percent minority populations.125

The typical white student in a Mississippi
public school attended a school with an average
population of 31.5 percent black students.129 In
total, blacks make up 51 percent of the total pub-
lic school population in Mississippi. Of the public

122 Mullins Testimony, Hearing Transcript, p. 94.
123 Ibid., p. 95. Dr. Love testified that "many of [the acad-
emies] would claim to have open door policies or a vast ma-
jority of them will claim that they do. Nobody walks in but
they're open." Love Testimony, Hearing Transcript, p. 129.
124 Love Testimony, Hearing Transcript, p. 96.
125 Ibid., p. 96. Dr. Love testified that the concentration of
"very integrated" schools is in northeast Mississippi and the
southern part of the state, while the western side of the
statefrom Tunica down to Woodville along the riveris
"predominantly black." Ibid.

126 Ibid. See also testimony of Mr. Buck, who reported that
"almost all" of the white school-age children in Greenville,
Mississippi, attend private academies because that school
district is "ninety-something percent black." Buck Testi-
mony, Hearing Transcript, pp. 169-70.
127 Gary Orfield, The Growth of Segregation in American
Schools: Changing Patterns of Separation and Poverty Since
1968, Council of Urban Boards of Education Steering Com-
mittee, December 1993, p. 1.
128 Ibid. Illinois, Michigan, New York, New Jersey, Pennsyl-
vania, Tennessee, Alabama, Maryland, and Connecticut all
had higher percentages of segregation than Mississippi.
123 Ibid., p. 6.
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TABLE 23

Percentage of Black and White Children in Mississippi Delta and Peripheral Delta Public Schools

District population School population
School district % white % black % white % black
West Bolivar 23.9 75.6 5.1 94.1
North Bolivar 18.7 80.5 1.9 98.6
Coahoma County 30.0 69.2 2.7 96.0
Holmes County 21.9 77.9 0.1 99.9
Humphreys 31.8 68.1 3.3 96.6
Leflore 34.8 64.9 4.7 95.2
Quitman County 40.5 58.5 4.2 95.7
Sunflower 32.3 67.1 2.6 97.4
Clarksdale Separate 37.6 62.1 21.2 78.2
Cleveland County 49.7 49.3 27.5 71.6
Indianola 34.7 64.6 6.5 93.3
East Tallahatchie 51.0 48.8 33.3 66.7
West Tallahatchie 27.9 71.4 6.3 99.7
Tunica 24.4 75.4 1.4 98.6
Greenville Public 36.0 63.4 7.5 92.3

Western Line 67.0 32.1 44.1 54.9
Yazoo County 59.7 40.0 30.6 69.3
Yazoo City Municipal 35.2 64.4 13.8 86.1
South Delta 36.3 63.4 6.2 93.8
Drew 41.3 58.4 16.7 83.3
Shaw 32.7 67.3 5.1 94.8
Benoit 31.5 68.5 1.53 96.6
Mound Bayou 0.8 99.2 0.2 99.8

NOTE: Numbers may not add up to 100%, reflecting other races.

SOURCE: State of Mississippi, Department of Education, Office of Accountability Reporting, Mississippi Report Card '95.

school districts, 67 are 60 percent or more black
and 56 are 60 percent or more white. Only 30
school districts are close to being racially bal-
anced with a white/black ratio of 40 percent
white to 60 percent black.130

In some parts of the state where private
schools were created in direct response to the
desegregation orders, whites have returned to
the public schools. This is not the case in the
Delta, however, where the vast majority of white
children attend private or religious schools and
black children attend schools that are over-
whelmingly black public schools.131 For example,
in Holmes County, while the district population
is 21.9 percent white, the public school K-12 en-
rollment is only 0.1 percent white. As table 2.3

indicates, these figures are representative of all
school districts in the Delta.

Testimony at the Mississippi Delta hearing
suggested that it is unrealistic to imagine that
the private academies would ever be closed,
leading to an integration of the public and pri-
vate school systems.132 Dr. Mullins remarked:

I don't think that you can do that. I think that [it is]
unrealistic to think of doing that. I think it's a waste
of energy to even try to attempt to do that. The way
you address that problem is to make your public
schools as good as you can make them . . . These are
private entities and you start trying to interfere in
their business, I think you'll see a backlash that will
hurt throughout the communities.133

130 Hayden, "White Flight," p. 1A. 132 Mullins Testimony, Hearing Transcript, p. 130.
131 Mullins Interview. 133 Ibid.
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Dr. Love concurred with this testimony, add-
ing that if the predominantly black public
schools improve, it might sway some white stu-
dents to attend. However, Dr. Love cautioned
that the integration would likely be modest
say, moving a school from 97 percent black to 90
percent black.134

Tracking
Some argue that even when a school is

numerically "integrated" with both black and
white students attending the same school,
resegregation can occur inside the schoolhouse
walls if students are "tracked" into different
levels of courses.

Testimony at the Mississippi Delta hearing
regarding tracking was contradictory. Dr.
Hemphill testified that while tracking was a tool
used early in the desegregation process, "I don't
think it happens much any more."135 According
to Dr. Hemphill, there is an accreditation sys-
temor a performance-based system that ema-
nated from the 1982 Education Reform Act
which was to improve the quality of educational
programs and ensure equal access to a quality
education for all students:

We have people in every district evaluating the test-
ing procedures, and we the superintendent and the
State Board of Educationare extremely serious, and
so anything like tracking or those kinds of things that
might have once been out there, might not be the best
educative program, districts are quickly moving away
from that.136

However, Rims Barber, director of the Missis-
sippi Human Services Agenda, testified that he
was "surprised to hear" anyone say that tracking
has been phased out, saying, "We call them blue
birds and red birds and buzzards, right, but if
you're in the buzzard class, you know where you
belong, rightn37

Mr. Barber also testified that the closely re-
lated phenomenon of "ability grouping," or using
a test to divide the students into different groups
based on academic ability, occurs in "many"

134 Ibid., p. 131. Dr. Love testified that "you have a number
of these counties which by margin alone are between 51 and
70 percent black, so . . . there's only so much integration
[that] can be achieved in those particular numbers.. . ." Ibid.

135 Hemphill Testimony, Hearing Transcript, p. 97.
136 Ibid., pp. 97-98.

137 Rims Barber Testimony, Hearing Transcript, p. 153.
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school districts throughout the state. According
to Mr. Barber, "[i]t may not even be policy any
more. It may be just the way the principal in
that school works. . . . [T]here is a fair amount of
grouping and the lower groups tend to get
trapped in it, tend to be the kids who get re-
ferred to special education in about the fourth
grade."138

Special Education
There was testimony at the Mississippi Delta

hearing that an agreement had been signed be-
tween the state of Mississippi and the Office for
Civil Rights (OCR), within the U.S. Department
of Education, to address the problem of overrep-
resentation of minority students in special edu-
cation classes."9 After investigating five school
districts throughout the state, OCR found "sig-
nificant statistical disparities in the percentage
of African American students being placed in
special education."140 Rims Barber, director of
the Mississippi Human Services Agenda, testi-
fied that while the OCR agreement represented
"progress,"

the general culture is that certain kids get pushed
into the slow reading class and then into the special
education class, at a certain age begin getting sus-
pended, and then expelled or put into an alternative
school.'"

139 Ibid., p. 185. Mr. Barber painted the following grim sce-
nario during his testimony: "They get tracked in the first
grade into the slow readers' class, right. By the time they
get to fourth grade everybody else knows how to read pretty
well except them. When they take the tests, they do poorly
and they often get stuck in the special education program.
They get a little larger, they start saying what the heck, I
can't do this stuff. . . . they say something obscene in the
classroom and get themselves tossed out for three days and
then it happens again, and pretty soon they say hey, it's
more fun on the outside, why don't I stay here. . . . [then
they get rerouted into alternative schooling] or the prison
system, whichever comes first." Ibid., pp. 185-86.
139 Love Testimony, Hearing Transcript, pp. 98-99.
149 Ronald Roach, "The Enforcer: An Interview with Ray-
mond C. Pierce," Black Issues In Higher Education, July 24,
1997, p. 38. Mr. Pierce, the deputy assistant secretary for
the Office for Civil Rights, states, "It is extremely important
for parents and students and people who are concerned with
the educational plight of African Americans in the state of
Mississippi to be very mindful of this agreement because we
will need their eyes and ears. The federal government needs
help on these things. We need partners. There are many
people who have an interest in making sure all the children
in the state of Mississippi have access to quality education."
Ibid.
141 Barber Testimony, Hearing Transcript, p. 153.
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During the hearing, Robert Buck, counsel for
the Greenville Public School District Board of
Trustees, also testified that there was "certainly
. . . a problem with too many students being
placed in special education."142 He said the prob-
lem had been acknowledged by the Mississippi
Board of Education and that there was an "ef-
fort" to deal with the problem:

The fact is a lot of students are placed in special edu-
cation because of cultural problems, environmental
problems, as opposed to learningthe ability to learn
. . . a distinction needs to be made when a child scores
low on a test, whether the child is scoring low because
of a cultural background, environmental problems as
opposed to the inability to learn.143

Alternative Schools
Approximately one-fourth of 1 percent of the

state's public school students are in alternative
programs.144 However, these students are con-
centrated in certain grades and geographic ar-
eas. There was testimony at the hearing to indi-
cate that some geographic areas had 10 times
the normal rate of placements,145 and that
placements to the programs tended to be "black
male middle school students who are over age
for their grade . . . having flunked once or
twice."146 Rims Barber testified that there were
racial and ethnic "tensions" that resulted from
this disparity, "particularly parent's who feel like
the system is not treating my boy fairly."147
There was testimony at the hearing that about
half of the students placed into alternative
schools are black. Dr. Love, special assistant to
the state superintendent, commented:

I would say 75 to 80 percent of those who are in pov-
erty are black. Those who come from broken homes
and in some of the worst situations are black, and
therefore, I think it's reasonable to assume those who
get placed in alternative programs in larger numbers
are going to be black.'"

142 Buck Testimony, Hearing Transcript, p. 175.

143 Ibid., pp. 175-76.

144 Barber Testimony, Hearing Transcript, p. 187. In the
first half of the 1996-1997 academic school year, there were
between 1,443 and 1,502 students placed into alternative
school programs. Ibid., p. 186.
145 Ibid., p. 187.

146 Ibid.

147 Ibid., p. 188.

148 Love Testimony, Hearing Transcript, p. 100.
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Rims Barber testified that while he did not
have definite statistics, the alternative schools
that he observed were "overwhelmingly black."149
And according to Judith Browne, a senior attor-
ney with the Advancement Project, a student's
race may be a factor that influences a discipli-
nary decision:

In school districts across the country, African-
American and Latino children are constantly being
suspended for the more discretionary offenses, such
as "defiance of authority" and "disrespect of author-
ity." These categories of conduct clearly provide more
latitude for racial bias to play a part in the use of dis-
ciplinary measures.'"

Historically, discipline problems in K-12
were dealt with by suspending or expelling trou-
bled students.151 To address these discipline
problems, the State Legislature's juvenile justice
committeenot the education committee
spearheaded the effort to create alternative
schools for these students.152

As a result, Mississippi's school disciplinary
actions have become increasingly harsh. Ms.
Browne criticized the new "zero tolerance"
measures because. they "often fail to meet sound
educational principles and, in many cases, their
application simply defies common sense."153 Ms.
Browne added, "In many instances these policies
are being unfairly used against African-
American and Latino children and children with
special needs"154 Indeed, the quality of educa-
tion that students receive at these alternative
schools leaves much to be desired. According to
the Advancement Project, "[s]tudents at a Mis-
sissippi alternative school meet their bus in front
of the local police department, where they are
disciplined by police officers, if necessary . . .

Teachers merely act as monitors. They provide
worksheets and grade them but do not explain

143 Ibid., p. 154.

150 Judith A. Browne, statement presented to the U.S.
Commission on Civil Rights at briefing, "Civil Rights Impli-
cations of Zero Tolerance Programs," Feb. 18, 2000, pp. 3-4
(hereafter cited as Browne, Zero Tolerance Statement).
151 Love Testimony, Hearing Transcript, p. 100.

152 Ibid., pp. 101, 154.

153 Browne, Zero Tolerance Statement, p. 1.

154 Ibid.



the work."155 Thus, there is no evidence that stu-
dents will benefit from the structure or sub-
stance of alternative school programs.

In addition, the Advancement Project noted,
"The increase of criminal charges filed against
children for in-school behavior has been one of
the most detrimental effects of Zero Tolerance
Policies."56 In a recent case, five black teenagers
were arrested and charged with felony assault
for throwing peanuts and pickles while on a
school bus, after one of the peanuts accidentally
hit the school bus driver.157 Such a charge car-
ries up to a $1,000 fine and five years in
prison.158 The students were suspended from
school and had their school bus privileges re-
voked.159 After an attorney intervened on the
students' behalf, the criminal charges were
dropped, but the students later dropped out of
school due to a lack of transportation to their
school, which was 30 miles from their homes.'"
In another case, an 8-year-old in Mississippi was
suspended in October 1999 for kicking his
teacher.161 The child was not permitted to return
to school for the entire year, and he was too
young to be sent to an alternative school.162 Ac-
cording to Ms. Browne, these stories "exemplif[y]
the extremely harsh disciplinary approach that
has taken over in many school systems, and the
increasing invocation of the criminal justice sys-
tem for minor school behavioral i55ue5."163

Mr. Barber conducted a survey of the alterna-
tive schools and concluded that "many of the
programs are not quality."164 She reported that
one superintendent told his surveying team, "I
wouldn't put one of my good teachers over there
with those kids."165

Mr. Barber also testified that alternative
schools were being used as a "dumping ground,"

199 The Advancement Project, Opportunities Suspended: The
Devastating Consequences of Zero Tolerance and School
Discipline, June 2000, p. 12.

196 Ibid., p. 13.

192 Tony Plonetski, "Peanut, Pickle Melee Could Mean Jail
for 5," The Clarion-Ledger, Aug. 31, 1999, p. 1A.

199 Ibid.

169 Browne, Zero Tolerance Statement, p. 3.

169 Ibid.

161 Ibid., p. 5.

162 Ibid.

163 Ibid., p. 9.

164 Ibid., p. 154.

166 Ibid.
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and the three principal cities that serve as mi-
gratory points for rural people in the area
including Greenville, Vicksburg, and Natchez
have the highest suspension rates in the state,
nearly three times the state average.166 He also
testified that it is extremely difficult to get "good
baseline data" that would enable him to deter-
mine how effective the alternative schools were at
reducing student suspensions and expulsions.167

Moore v. Dupree
In June 1996, the U.S. Supreme Court con-

sidered the voting rights implications of the re-
peal of a law providing that school district bor-
ders be automatically extended when land is an-
nexed by a municipality. In Moore v. Dupree,168
the Court unanimously upheld a 1993 district
court decision that a repeal of Miss. Code Ann. §
37-7-611 (1971), a part of Mississippi's 1986 Uni-
form School Law, failed to comply with section 5
of the Voting Rights Act of 1965, 42 U.S.C. §
1973c (1974).

Prior to 1986, section 37-7-611 had provided
for the automatic incorporation of the school dis-
tricts of annexed land. In 1986, the State Legis-
lature changed the law to permit municipal
school districts to expand their boundaries only
with the express consent of all school boards in-
volve d.169

The voting rights issue focused on the fact
that annexed residents could decide not to be
included in a city school district but would still
be able to vote for city council members, who in
turn appoint the school board members. Thus,
the annexed residents could indirectly vote for
school board members of a school district to
which they decided not to belong.170

166 Ibid., pp. 154-55.

162 Ibid., p. 156. Mr. Barber testified that it "was impossible
to get good data, good baseline data to do a comparison to
see whether the effect [of implementing alternative schools]
was simply more kids being put in some alternative pro-
gram, plus the same number being expelled, or was the al-
ternative program actually keeping kids who would have
been expelled in the schools." Ibid.

169 517 U.S. 1241 (1996).

169 Miss. Code Ann. § 37-7-103 (1986).

179 Dupree v. Moore, 831 F. Supp. 1310, 1312 (1993). See
"Court Upholds Ruling on Miss. School Borders," The Legal
Intelligencer, June 11, 1996, p. 6. See also 28 C.F.R. §
51.13(d), (e) ("any change in the boundaries of voting pre-
cincts . . . , and [a]ny change in the constituency of an offi-
cial or the boundaries of a voting unit . . . requires preclear-
ance").
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The Supreme Court agreed with the lower
court's finding that the state attorney general
had failed to preclear the statute as required by
Clark v. Roemer.'" Clark held that a state must
"identify each change as necessary if the Attor-
ney General is to perform his preclearance du-
ties under § 5."172

Michael Moore, the Mississippi attorney gen-
eral, filed an action in the U.S. District Court of
the District of Columbia requesting a declara-
tory judgment that the repealer law was in fact
precleared. In response, the Mississippi State
Conference of the NAACP has adopted a resolu-
tion stating its objection to the attorney gen-
eral's proposed action.173

The Dupree case, which involved the city of
Hattiesburg, is not the only example of this phe-
nomenon. A companion to Dupree involves the
Greenville municipality and its attempts to an-
nex the Western Line School District.174 In addi-
tion, Jackson County is considering annexing
land in South Hinds County, which would effec-
tively merge the Hinds County School District
with that of Jackson.173

The legislative purpose in ending the auto-
matic extension of school districts into annexed
land is unclear. Some argue the legislative pur-
pose is financial. When an urban district ex-
pands into counties and rural areas, the effect is
that the urban district takes up the tax base of
those outlying areas, making it more difficult for
the outlying districts to operate and fund them-
selves.176

However, Robert Buck, counsel for the
Greenville Public School District Board of Trus-
tees, attributes the legislative purpose of the
1986 repeal to something else: racism. In a tele-
phone interview shortly before the Mississippi
Delta hearing, Mr. Buck stated:

The reason for the opposition to the expansion of
school districts is racial in a sense that white parents
in annexed areas do not want to send their children to

171 500 U.S. 646, 659 (1991).

172 Id. at 646.

173 Resolution of the Mississippi State Conference of the
NAACP, Aug. 17, 1996.

174 Greenville Pub. Sch. Dist. v. Western Line Consolidated
Sch. Dist., 575 So.2d 956 (Miss. 1991).
175 "Hattiesburg School Claims Court Victory," The Clarion-
Ledger, June 11, 1996, p. 4B.
176 Buck Testimony, Hearing Transcript, p. 166.

the Greenville public school district. After desegrega-
tion, the Greenville school system has been more than
90 percent minority, although the population is about
55 percent black. . . . [W]e believe that the answer is
that there was a trend all over the state wherein mu-
nicipal school districts were becoming majority black
and there were annexations taking place in larger
areas, including Hattiesburg and Jackson. At the
same time, there were people moving out of the mu-
nicipalities and into the suburban areas in an at-
tempt to escape the municipal public school systems.
Those moves were being negated by virtue of the fact
that the municipalities were expanding."7

And Mr. Buck reiterated this position at the
Mississippi Delta hearing when he said the fol-
lowing about the motivation behind the 1986
repeal:

The underlying intent of the legislation was to make
it difficult for districts such as Greenville and Jackson
and Hattiesburg, where you have fairly large urban
populations, and where unfortunately the public school
districts are 90 percent black, 97 percent black, and
whatever, to make it difficult for those districts . . . to
then expand their lines out into the county . . . The
motivation behind [the legislation was] at least in
part an effort to curb or to control the expansion of
what I would classify as urban, largely minority dis-
tricts.'"

Mr. Buck testified that a single unitary sys-
tem of education would enhance the education of
all the students.173 Despite economies of scale or
other economic advantages that would result
from a unitary system of education,180 the politi-
cal reality appears to be continued migration of

177 Buck Interview.

178 Buck Testimony, Hearing Transcript, pp. 166-67.

179 Ibid., p. 172.

189 Mr. Buck testified that "if you start off with a small pie
and then you're splitting it up in five different ways . . . as
opposed to having all of those districts combined and con-
solidated and utilizing the resources that are available to
serve everyone and all of the children, I think that would be
far more effective." Mr. Buck argued that when Warren
County consolidated with Vicksburg, it led to better facilities
and improved education. Ibid., p. 164.
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whites out of the urban areas181 and continuing,
controversy over the 1986 repeal.182

In February 1997, the U.S. Supreme Court
ruled, by a 7-2 vote, to allow the state of Missis-
sippi to continue enforcing the 1986 repeal.183
The U.S. Department of Justice subsequently
precleared the repealer on May 7, 1998, and thus
effectively settled the lawsuit.

HIGHER EDUCATION IN MISSISSIPPI
U.S. V. FORDICE

Background
Mississippi's system of public four-year uni-

versities was segregated by race from its incep-
tion in 1848 until 1962, when the first black stu-
dent was admitted to the University of Missis-
sippi by court order.184

The racial identifiability of Mississippi's eight
public universities changed little during the dec-
ade following the landmark admission of James
Meredith. The student composition of the Uni-
versity of Mississippi, Mississippi State Univer-
sity, Mississippi University for Women, Univer-
sity of Southern Mississippi, and Delta State
University (collectively, "historically white insti-
tutions" or "HWIs") remained almost entirely
white, while that of Jackson State University,
Mississippi Valley State University, and Alcorn
State University (collectively, "historically black
institutions" or "HBIs") remained almost entirely
black.185

Moreover, the racial identifiability of these
institutions persists: in the fall of 1996, the on-
campus undergraduate enrollment ranged be-
tween 75 and 85 percent white at each of the

181 Mr. Buck testified that "in Greenville and Jackson and
other fairly large urban areas in Mississippi . . . there's been
migration of people out of the municipality into surrounding
rural areas, which also ties us right back into the annexa-
tion question . . . and that's one of the reasons why you have
a lot of opposition to the expansion of school district lines
along with annexation lines. . . ." Ibid., pp. 171-72.
182 Municipal judge and attorney Clell Ward stated he was
not aware of a single black Mississippi legislator in office
who had knowledge that the repeal was part of the Senate
bill. According to Mr. Ward, one of the white state senators
had inserted the legislation into a large package of repeal
laws without the knowledge of any of the black legislators.
Ward Interview.
183 Dupree v. Moore, 519 U.S. 1103 (1997).

184 See Meredith v. Fair, 305 F.2d 343, 344-45 (5th Cir.
1962), cert. denied, 371 U.S. 828 (1962).

185 See United States v. Fordice, 505 U.S. 717, 722 (1992).
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historically white institutions, and averaged
nearly 98 percent black at each of the histori-
cally black institutions.186

In 1975, the parent of a Jackson State Uni-
versity student brought suit, claiming the state
of Mississippi had, for decades, underfunded its
historically black public universities. The plain-
tiff also argued that the state had not met the
Brown v. Board of Education187 mandate to dis-
mantle segregated education with all deliberate
speed.188 The plaintiff argued Mississippi's
higher education system was in violation of the
5th, 9th, 13th, and 14th Amendments to the
United States Constitution; 42 U.S.C. §§ 1981
and 1983; and Title VI of the Civil Rights Act of
1964, 42 U.S.C. §§ 2000d to 2000d-4a. The
United States intervened as plaintiff and alleged
violations of the equal protection clause of the
14th Amendment and Title VI.189

For 12 years the parties attempted to resolve
their differences through a voluntary disman-
tling of the prior segregated system. Unable to
achieve ultimate agreement, the parties pro-
ceeded to trial in 1987.

The respondentsthe Board of Trustees of
State Institutions of Higher Learning (the Col-
lege Board)190maintained that the state had
met the Brown mandate by adopting race-
neutral policies. The U.S. District Court for the
Northern District of Mississippl191 and the Fifth
Circuit Court of Appealso2 applied their inter-
pretation of the standard established in Brown
and concluded that the state had fulfilled its af-
firmative duty to dismantle the former de jure
segregated system of higher education through

188 Ayers v. Fordice, 111 F.3d 1183, 1190, n. 1 (5th Cir.
1997). See also Southern Education Foundation, Miles to Go:
A Report On Black Students and Postsecondary Education
in the South, Atlanta, GA, 1998, p. A39.
182 347 U.S. 483, 495 (1954) (Brown I).

188 Brown v. Board of Education, 349 U.S. 294, 301 (1955)
(Brown II).

189 United States v. Fordice, 112 S. Ct. 2727, 2732-33 (1992).

199 The board is responsible for the management and control
of the eight public universities at issue in this case. Miss.
Code Ann. § 37-101-1 (1996). Its general powers and duties
include, inter alio, managing all university property, dis-
bursing funds, establishing standards for admission and
graduation, and supervising the functioning of each institu-
tion. Id. § 37-101-15 (1996).

191 Ayers v. Allain, 674 F. Supp. 1523, 1564 (N.D. Miss.
1987).

192 Ayers v. Allain, 914 F.2d 676, 692 (5th Cir. 1990).
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its adoption and implementation of good-faith,
race-neutral policies and procedures in student
admissions and other areas.

The U.S. Supreme Court granted certio-
rari.193 The Supreme Court vacated the judg-
ment and remanded for further proceedings,
holding that the mere adoption and implementa-
tion of race-neutral policies were insufficient to
demonstrate complete abandonment of the ra-
cially dual system.'" The Court stated:

Even after a State dismantles its segregative admis-
sions policy, there may still be state action that is
traceable to the State's prior de jure segregation and
that continues to foster segregation. . . . If policies
traceable to the de jure system are still in force and
have discriminatory effects, those policies too must be
reformed to the extent practicable and consistent with
sound educational practices.195

The application of the Brown principles to the
context of higher education was confirmed: seg-
regation and discriminatory policies that violate
the equal protection clause of the 14th Amend-
ment may still exist in higher education even
after the removal of a de jure segregated sys-
tem 196

Applying the new standard, the U.S. Su-
preme Court identified admissions standards,
program duplication, institutional mission as-
signments, and continued operation of all eight
public universities as a list of constitutionally
suspect remnants of the prior de jure system,

166 Ayers v. Mabus, 499 U.S. 958 (1991).

194 United States v. Fordice, 505 U.S. 717, 742-43 (1992).
05 Id. at 729.
166 The Court stated: "If the State perpetuates policies and
practices traceable to its prior system that continue to have
segregative effectswhether by influencing student enroll-
ment decisions or by fostering segregation in other facets of
the university systemand such policies are without sound
educational justification and can be practically eliminated,
the State has not satisfied its burden of proving that it has
dismantled its prior system. Such policies run afoul of the
Equal Protection Clause, even though the State has abol-
ished the legal requirement that whites and blacks be edu-
cated separately and has established racially neutral poli-
cies not animated by a discriminatory purpose. Because the
standard applied by the District Court did not make these
inquires, we hold that the Court of Appeals erred in affirm-
ing the District Court's ruling that the State had brought
itself into compliance with the Equal Protection Clause in
the operation of its higher education system." Id. at 731-32
(citations omitted).
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for even though such policies may be race neutral on
their face, they substantially restrict a person's choice
of which institution to enter, and they contribute to
the racial identifiability of the eight public universi-
ties. Mississippi must justify these policies or elimi-
nate them.'"

On remand, the district court ordered each party
to submit proposed remedies. Without conceding
liability, the College Board responded by pre-
senting a detailed proposal for modification of
the higher education system.

Implementation of U.S. v. Fordice
In March 1995, U.S. District Court Judge

Neal Biggers Jr. ruled that the state was per-
petuating the vestiges of de jure segregation in
the areas of undergraduate admissions, institu-
tional mission assignments, funding, equipment
availability, library allocations, program dupli-
cation, land grant programs, and number of uni-
versities.199

Judge Biggers ordered the state to spend
more money to improve its historically black pub-
lic universities. First, "diversity scholarships"
would be funded to attract white students:199

In 1997 and 1998, each historically black in-
stitution will spend approximately $150,000
on other-race diversity scholarships.290

Second, graduate programs would be added
at Alcorn State and Jackson State:

For Alcorn State University, the judge or-
dered the state to create a $5 million en-
dowment, as well as matching grants of up
to $4 million, to enhance its Small Farm De-

197 Id. at 733.

198 Ayers v. Fordice, 879 F. Supp. 1419, 1477 (N.D. Miss.
1995), affd in part, reu'd in part, remanded, 111 F.3d 1183
(5th Cir. 1997), cert. denied, 118 S. Ct. 871 (1998).

166 The numbers of blacks or whites "enrolled" in a particu-
lar institution do not always convey a complete picture of
how much integration is taking place on the campus. For
example, Dr. William Sutton, president of historically black
Mississippi Valley State University, reported that approxi-
mately 60 of MVSU's 2,200 students are white. He pointed
out, however, that only 15 or 18 of those white students are
on the main campus at Itta Bena; the rest are taking classes
at a new off-site campus located several miles away in
Greenwood. Sutton Testimony, Hearing Transcript, pp. 227,
232.

200 Southern Education Foundation, Miles to Go, p. A36.
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velopment Center. He also ordered the crea-
tion of an MBA program at Alcorn's off-
campus center in Natchez.
For Jackson State University, the judge or-
dered the state to spend $20 million to estab-
lish an endowment and new programs in the
fields of allied health (e.g., medical assistant),
social work, urban planning, and business."'

All these programs have been approved by the
College Board and have been funded.202

At historically black Mississippi Valley State
University, Judge Biggers did not order the
creation of new programs or endowments, but
the state still decided to add graduate degree
programs in the areas of elementary education
and criminal justice.203

Many African American citizens of Missis-
sippi heralded the Fordice decision as a major
victory. Others, such as Dr. James D. Anderson,
professor of education at the University of Illi-
nois and author of the book The Education of
Blacks in the South, 1860-1935,204 compared the
rulings in the case to "band-aids put on cancer."

201 D. Hawkins, "Fordice Decision: Federal Judge Rejects
Closing of Mississippi Black College in Desegregation Plan,"
Black Issues In Higher Education, Mar. 23, 1995, P. 6. The
June 1998 order of the district court, following a status con-
ference on the Fordice case, states that "the implementation
and accreditation of bachelor's and master's programs in
Business at Jackson State University has been achieved.
Implementation of a Ph.D. program in Social Work at Jack-
son State University has been approved by the board and is
in the process of being implemented." The court order also
states that studies have been conducted by the board "on
whether to implement certain programs at Jackson State
University, including Engineering, Law and Pharmacy. . . ."

Ayers v. Fordice, No. 4:75CV009-B-0, at 2-3 (N.D. Miss.
June 4, 1998) (unpublished order).
202 The Mississippi commissioner of higher education re-
ported that "WU of those programs have been approved by
the Board and were funded this year at the rate of two mil-
lion dollars for all six programs, to begin the first year of
implementation." Dr. Thomas Layzell, Mississippi commis-
sioner of higher education, Testimony, Hearing Transcript,
p. 220.
203 Sutton Testimony, Hearing Transcript, pp. 227-28. The
June 1998 order of the district court, following a status con-
ference on the Fordice case, directed the board "to conduct a
study of programs that can be implemented at Mississippi
Valley State University which will attract other-race stu-
dents and so advise the court in a reasonable time. . . ."

Ayers v. Fordice, No. 4:75CV009-B-0, at 2-3 (N.D. Miss.
June 4, 1998).
204 James D. Anderson, The Education of Blacks in the
South, 1860-1935 (Chapel Hill, NC: University of North
Carolina Press, 1988).
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Dr. Anderson argued that the evidence brought
before the court to demonstrate the existence of
discrimination and inequality was "as persuasive
as you'll ever get."205 According to Dr. Anderson,
the people involved in rectifying the situation
were able to look at 130 years of Jim Crow and
its negative impact on higher education, then
address that negative impact with a "token rem-
edy," and then "just move on." Dr. Anderson be-
lieves that the various remedies put into place
were like "grains of sand on a beach of what was
needed to be done."206

Dr. F. Kent Wyatt, president of historically
white Delta State University, suggested that
very few people embrace wholeheartedly the
Fordice rulings.207 Robert Davis, associate pro-
fessor of law at the University of Mississippi
School of Law and author of a law journal article
titled "The Quest for Equal Education in Missis-
sippi: The Implications of United States v. Ford-
ice,"208 said that dealing with the Fordice case
and its aftermath "has been both a legal and a
political process; it's been impossible to reach a
consensus on many of the issues involved, and
many of the problems involved will probably
never be fully resolved."2"

Scholarships Targeting White Students to
Attend Historically Black Schools

The idea of targeting scholarships to whites
to attract them to historically black colleges has
generated controversy. Janell Byrd, a lawyer
with the NAACP Legal Defense and Education
Fund who specializes in higher education deseg-
regation cases, said it was "bizarre and ironic"
that the court favored race-conscious scholarship
awards for whites and not for blacks, noting that

206 James D. Anderson, professor of education, University of
Illinois, telephone interview, July 25, 1996 (hereafter cited
as Anderson Interview). Another witness testified that a
leading cause of the "dual structure" of the Delta is the "de
jure problems in the past." Robert Davis Testimony, Hearing
Transcript, p. 284.
206 Anderson Interview.

207 F. Kent Wyatt, president, Delta State University, tele-
phone interview, July 29, 1996 (hereafter cited as Wyatt
Interview).
208 Robert Davis, "The Quest for Equal Education in Missis-
sippi: The Implications of United States v. Fordice," Missis-
sippi Law Journal, vol. 62 (1993), p. 405.
206 Robert N. Davis, associate professor of law, University of
Mississippi, telephone interview, July 25, 1996 (hereafter
cited as Davis Interview).
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the federal courts in a recent Maryland court
case210 have said that race-conscious scholar-
ships for blacks to attend white state colleges
amounted to unconstitutional reverse discrimi-
nation.211 "At least [Fordice] seems to say that it
is OK and constitutional to provide other-race
and race-conscious scholarships, and that is an
improvement over the Maryland ruling," Ms.
Byrd said. "But in the long run [the Fordice] rul-
ing doesn't seem to connect to the harm of lack of
access for blacks to quality higher education that
it was supposed to address."212

Dr. Thomas Layzell, Mississippi commis-
sioner of higher education, suggested that it
might be quite some time"more than a few
years"for the scholarships to cause any signifi-
cant change toward integration, largely because
it will take time for the historically black schools
to add the professional programs and schools
mandated by Judge Biggers. Moreover, even af-
ter these additions are made, it will take time for
the schools to bolster their academic reputations
to the extent required to attract white scholar-
ship recipients.213 Professor Davis suggested
that a degree from a historically black institu-
tion currently has a "crippling effect" on the
graduate as he or she enters the job market.214

Dr. James D. Anderson, professor of educa-
tion at the University of Illinois, believes that
scholarships are a good idea, but asks why they
cannot also be used to attract minority students
to historically white institutions. "Why should
the burden for integration fall on historically
black schools? Why can't historically white
schools offer the same incentives for African
American students to attend the historically
white institutions?" he asked.215

219 In Podberesky v. Kirwan, 38 F.3d 147, 159-62 (4th Cir.
1994), cert. denied, 514 U.S. 1128 (1995) the appeals court
rejected a University of Maryland minority scholarship pro-
gram, in part because the court concluded the program was
not designed carefully enough to serve its stated remedial
purposes.

211 Ronald Smothers, "Mississippi Mellows on Issue of Bias
in State Universities," The New York Times, Mar. 13, 1995,
p: A14 (hereafter cited as Smothers, "Bias in State Universi-
ties").
212 Ibid.

213 Thomas Layzell, Mississippi commissioner of higher edu-
cation, telephone interview, Aug. 6, 1996 (hereafter cited as
Layzell Interview).

214 Davis, "Quest for Equal Education in Mississippi," p. 496.
215 Anderson Interview. Of course, the historically white
institutions do have a number of scholarships for minorities;
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Howard University Law School professor Ken
Tollett Sr. appears to agree with Dr. Anderson,
saying the Fordice decision "gives no considera-
tion to the enhancement of schools for blacks. It
all has to do with attracting more whites to black
schools. I haven't seen anything about how to
bring more black students in to white schools.
The whole premise of the analysis is subtly
white supremacist."216

School Closings and Mergers
Judge Biggers stopped short of ordering the

closing of Mississippi Valley State University
(MVSU), whose enrollment is overwhelmingly
black, and merging it with predominantly white
Delta State University (DSU), as the state had
proposed.217 Moreover, the judge directed in his
ruling that the Mississippi College Board under-
take further study of "any available education-
ally sound alternatives" to the proposed consoli-
dation of the two schools.218 The resulting report,
titled Transformation Through Collaboration:
Desegregating Higher Education in the Missis-
sippi Delta,219 which was issued in March 1996,
concludes that:

in fact, one College Board member has argued that the his-
torically white institutions are able to attract the "best and
the brightest" minority students by offering them scholar-
ships to attend. J.P. Mills, member of the Mississippi Col-
lege Board, telephone interview, July 1, 1996 (hereafter
cited as Mills Interview).

216 Ronald Roach and Cheryl D. Fields, "Mississippi Churn-
ing," Black Issues in Higher Education, May 15, 1997, p. 14.
217 However, some people, including Fordice plaintiff attor-
ney Alvin 0. Chambliss Jr. and Joyce Payne, director of the
public black college office of the National Association of
State Universities and Land Grant Colleges, have criticized
the judge for failing to give Mississippi Valley State more
resources to attract white students and avoid closing in the
future. See Smothers, "Bias in State Universities," p. A14.
218 Ayers v. Fordice, 879 F. Supp. 1419, 1495 (N.D. Miss.
1995).

219 The primary author of this report is Robert Kronley,
senior consultant to the BellSouth Foundation and the
Southern Education Foundation (SEF), located in Atlanta,
Georgia. The SEF is a public charity committed to develop-
ing educational opportunities for minorities and disadvan-
taged citizens in the South. Robert Kronley, senior consult-
ant, BellSouth Foundation and Southern Education Founda-
tion, Testimony, Hearing Transcript, pp. 268-69; Southern
Education Foundation, "Who We Are," <http://www.sefatl.
org/whoweare.htm>. Mr. Kronley is the director of SEF's
initiatives, Educational Opportunity and Postsecondary
Desegregation, 1995, and Miles to Go: A Report on Black
Students and Postsecondary Education in the South, 1998. A
lawyer and educator, Mr. Kronley was previously director of
the Southern Center for Studies in Public Policy.
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desegregated higher education in the Delta is not con-'
tingent upon consolidation of DSU and MVSU. Less
drastic, more practicable and educationally sound
alternatives are available. These alternatives can,
over time, promote quality desegregated education
where choice of institutions and success in them is not
dependent upon race. .

There is clearly disagreement within the Mis-
sissippi educational community regarding clos-
ings and mergers of schools. On one hand, there
is pressure to expand upon the current system by
creating university "satellite centers" throughout
the state. One such center is being developed in
Greenville, Mississippi. Moreover, Dr. Layzell
indicated that there is enormous pressure to ex-
pand such programming to the Mississippi Gulf
Coast as well, as that is the fastest growing area
in the state.221 Dr. William Sutton, president of
historically black Mississippi Valley State Uni-
versity, testified that such centers are being
opened throughout the state to enable full-time
working residents to also attend college.222

On the other hand, others argue that satellite
centers are not necessary and that some of the
eight public universities should be merged or
consolidated. Robert Davis, professor of law at
the University of Mississippi, argued against
satellite centers because the state education sys-
tem "should not be driven by a goal for economic
support."223 He believes the state university sys-
tem can be supportive of the economy by produc-
ing highly skilled workers for businesses that
want to locate to the state, adding that he has
talked to business leaders and companies that
have decided against locating to Mississippi be-
cause of the poor quality of education available
in the state.224 Professor Davis wrote:

228 Robert A. Kronley, William A. Butts, and Walter Wash-
ington, Transformation Through Collaboration: Desegregat-
ing Higher Education in the Mississippi Delta, 1996, p. i
(hereafter cited as Kronley, Butts, and Washington, Deseg-
regating Higher Education in the Mississippi Delta).
221 Layzell Testimony, Hearing Transcript, p. 261.

222 Sutton Testimony, Hearing Transcript, p. 262.

223 Davis Testimony, Hearing Transcript, pp. 319-20.

224 Ibid., p. 320. Of course, there was testimony offered at
the Mississippi Delta Hearing arguing that the state educa-
tion system can compete. Roger Malkin, chairman and CEO
of Mississippi's Delta and Pine Land Co., the world's leading
cotton seed grading technology company, testified that his
firm employs graduates of the local universities, especially
Mississippi State, who meet the standards of his successful
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There is no reason for the State to attempt to con-
tinue the financing of eight universities. Mississippi
currently funds fifteen two-year colleges and eight
four-year colleges. Mississippi is the poorest state in
the country and the least able to fund the schools that
it supports. The State should work toward reducing
the number of junior and senior colleges. This can be
accomplished through merger, consolidation and clo-
sure.225

Professor Davis reported that at the law
school where he teaches, the University of Mis-
sissippi, which draws students from all of the
state's public universities, the general quality of
education and level of preparation are "mediocre
at best."226 He suggested that the focus of the
Fordice litigation has been on "preserving cer-
tain interests today" rather than the "quality of
education 20 years from now."227 He believes
that "radical changes" are necessary to improve
the quality of Mississippi's system of higher edu-
cation, and says that the current course of action
spurred by the court in Fordice will result in in-
significant changes:

What I see happening 25 years from now is we will
continue to tinker with improvements at a variety of
institutions. We will tinker with attempting to get
white students to attend Mississippi Valley State. . . .

Or we will continue to tinker with improving Jackson
State. . . . But the system remains and these choices
that have been made historically by African American
students and majority students, I don't see how the
tinkering that [Higher Education Commissioner
Thomas Layzell] seems to be satisfied with will make
any major adjustment to how our students exercise
their choices, given the options.228

Professor Davis argued that if a "consolida-
tion approach" is not given serious thought and
study, the problem will continue to present itself
as "we deal with ill-prepared students from our
undergraduate institutions."223 Specifically, he
envisions a "unitary, statewide system" where
some of the current universities could be used as
branch campuses, but where duplication, waste,

high technology company. Malkin Testimony, Hearing Tran-
script, p. 159.
225 Davis, "Quest for Equal Education in Mississippi," p. 494.

226 Davis Testimony, Hearing Transcript, p. 266.

227 Ibid., p. 267.

228 Ibid., p. 305.

228 Ibid., p. 280.
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and inefficiency can be eliminated.230 According
to Professor Davis, this waste includes "eight
college presidents . . . and all the attend[ant]
administrative costs that go along with that."231
Professor Davis argued that while such a move
would be more costly initially, it would lead to
cost savings in the long run.232 Besides, he ar-
gued, even if consolidation did not yield a mone-
tary savings, it should still be implemented in
order to improve the quality of education and to
bring about "the kind of quality.. . . product that
I think we all would be interested in seeing
here."233

The chairperson of the U.S. Commission on
Civil Rights, Dr. Mary Frances Berry, asked
whether it is possible that the state of Missis-
sippi was attempting to support too many public
universities, diluting the quality of the education
being provided. Dr. Berry said:

How in the world does the state of Mississippi have
enough money to keep eight first-rate institutions of
higher education going, when most states can't even
keep one going? . . . I mean, are we seeing here simply
a perpetuation of the inequities of the past and a sort
of dumbing down of higher education in Mississippi to
meet the requirements of what you can fund, and side
stepping the whole issue of desegregation?234

Dr. Berry asked whether merging Delta State
and Mississippi Valley State universities would
result in the creation of a "first-rate institution"
and asked whether it is "racial divide and poli-
tics" that are preventing such a merger.235 Dr.
Thomas Layzell, the commissioner of higher
education, replied that, in America, politics al-
ways plays a role in higher education and that,
besides, the consultants who looked at the issue
of merging the two institutions determined that
such a merger would be a poor choice from both
an economic and educational standpoint.236 Dr.
Layzell said the issue of merger within the state
of Mississippi "is dead, it's over with . . . we're
moving on. We've got eight institutions."237

288 Ibid., p. 268.

231 Ibid., p. 280.

282 Ibid., p. 281.

233 Ibid.

234 Mary Frances Berry, Statement, Hearing Transcript, pp.
252-53.

238 Ibid., pp. 253, 258-59.

238 Layzell Testimony, Hearing Transcript, p. 253.
237 Ibid., p. 254.
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Rather than concentrating on merging insti-
tutions, Dr. Layzell said, the College Board's
view is to "make each one of these eight institu-
tions the best it can be at what it does."238 And
this conclusion was reflected in a June 1998 or-
der of the district court, following a status con-
ference on the Fordice case. The order stated
that "the court will no longer consider the
merger of Mississippi Valley State University
and Delta State University, since the Board has
stated to the court that this merger is not now
deemed practical by the Board."239

Some have argued that school mergers and
closings are more political than legal in nature,
and therefore should be decided by the Legisla-
ture rather than the courts.240 Mark Musick,
president of the Southern Regional Education
Board, an accrediting organization, said one
thing that Judge Biggers' ruling showed was
that federal courts can be as reluctant as state
legislatures and governors to close universities
and colleges: there are 38 historically black, pub-
licly financed universities or colleges in the 19
states that once had segregated higher education
systems, and in the last two decades of desegre-
gation efforts, none has been closed.2"

288 Ibid. A review of studies of black public colleges con-
cludes as follows: "Our empirical analysis suggests that
segregative effects notwithstanding, HBCUs are indeed
projects that improve social welfare, and rank favorably
relative to HWCUs. The formal result derived here also has
implications for the proposed remedies in the Fordice case,
suggesting that HBCUs have a social value in the sense that
in their absence, the stock of human capital would be lower.
Where social welfare is an increasing function of output, an
economy with HBCUs is better off than one without them.
Given that HBCUs provide a boost to the human capital
endowments of black college students, the consequences of
their closure or merger with HWCUs will be a lower long-
run growth rate."
The study goes on to state that "while our results suggest
that HBCUs enhance social welfare, they should not be in-
terpreted to suggest that state political jurisdictions should
operate and maintain a dual system of separate but equal
colleges/universities that perpetuate historical exclusionary
and racist practices. If however HBCUs are unique in that
they provide a boost to the educational effort of black stu-
dents, then the choice of state political jurisdictions to oper-
ate and maintain HBCUs may have a sound educational
justification." Gregory N. Price, "Black Public Colleges and
Universities as Projects: How Do They Rank Relative to
White Public Colleges and Universities?" The Review of
Black Political Economy, vol. 24, no. 4 (Mar. 22, 1996), p. 65.
239 Ayers v. Fordice, No. 4:75CV009-B-0, at 1 (N.D. Miss.
June 4, 1998).

248 Hawkins, "Fordice Decision," p. 6.

241 Smothers, "Bias in State Universities," p. A14.
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Robert Kronley, the primary author of Trans-
formation Through Collaboration: Desegregating
Higher Education in the Mississippi Delta, in
explaining why the study recommended against
consolidating Delta State University (DSU) and
Mississippi Valley State University (MVSU),
painted a picture of schools with very different
faculty and student populations:

MVSU's student body is nearly 99 percent
black, compared with DSU, which is ap-
proximately 26 percent black.
MVSU's entering class has lower ACT high
school achievement test scores.
MVSU's students come from lower economic
circumstances.
The faculties of the two institutions are "dif-
ferent in terms of [educational] degrees" at-
taine d.242

Moreover, Mr. Kronley reported that he had
reviewed testimony from the president of DSU
"which essentially said that were the institutions
consolidated, it would be very, very difficult for
many of the students traditionally admitted to
Valley to thrive and . . . graduate at [DSU]."243
Finally, Mr. Kronley studied the financial conse-
quences of combining the institutions and con-
cluded that it would cost "significantly more
money"244 to consolidate than it would to invest
in upgrading both institutions pursuant to the
final recommendations of his report.245

While opposing outright consolidation, how-
ever, Mr. Kronley and his team of researchers do
advocate something he calls a "Delta student."
Mr. Kronley defines such a student as one who
"would enroll at any institution, whether it's a
community college or a four-year institution in

242 Robert Kronley Testimony, Hearing Transcript, pp. 274
76; see also Kronley, Butts, and Washington, Desegregating
Higher Education in the Mississippi Delta, pp. 8-11. The
report, requested by the College Board, responds to the fed-
eral district court's directive to the board in its Mar. 10,
1995, Memorandum Opinion and Remedial Decree, to un-
dertake further study of "any available educationally sound
alternatives" to the proposed consolidation of Delta State
and Mississippi Valley State Universities. Ayers v. Fordice,
879 F. Supp. 1419, 1495 (N.D. Miss. 1995).
243 Kron ley Testimony, Hearing Transcript, pp. 274-75.

244 Mr. Kronley later stated that while he has determined
there would be a "short-term" savings by not consolidating
the universities, he has not investigated the "long-term"
financial ramifications. Ibid., pp. 322-23.

245 Ibid., p. 276.
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the Delta, but she would be able to avail herself
of whatever resources were present at any of
them. So it would be almost a common market of
courses of opportunity to students throughout
the Delta. . . ."246

Increased Admissions Standards for
Historically Black Schools

Judge Biggers' decision imposes the same
admissions standards for all of Mississippi's in-
stitutions of higher education. The new stan-
dards evaluate students on a blend of high
school grades, class rank, teacher evaluations,
and scores on standardized American College
Tests (ACT). For years, admission was almost
solely tied to ACT scores, a minimum of 15 (the
top score is 36) at historically black universities
and 18 at the five historically white institutions.
Differential admissions standards, according to
the district court, "resulted in the 'channeling
effect' described in Fordice,"247 which helped to
maintain a racially dual system.

Under Judge Biggers' decision, high school
graduates with at least a 3.2 GPA can gain
automatic admission to any of Mississippi's eight
universities. Those with at least a 2.5 GPA must
score 16 or higher on the ACT. Students with a
2.0 GPA must score 18 or higher on the ACT.

The new admissions standards were chal-
lenged, but the U.S. Supreme Court refused to
block their enactment.248 Critics argued that
their impact would be dramatic: Fordice plaintiff
attorney Alvin Chambliss Jr. predicted that the
higher standards would cause freshmen enroll-
ments to drop 50 percent at Jackson State, Mis-
sissippi Valley State, and Alcorn State universi-
ties in 1996-1997; he said the new standards
would "put the black schools behind 50 years."249
Robert Kronley argued that the raised admis-

246 Ibid., p. 295.
247 Ayers v. Fordice, 879 F. Supp. 1419, 1434 (N.D. Miss.
1995) (citing United States v. Fordice, 505 U.S. 717, 733-34
(1992)).
248 P. Applebome, "Mississippi's Black Colleges Fear Equal
Admission Standards, Some Say Enrollment Could Be Cut
In Halt" The Commercial Appeal, Apr. 28, 1996, p. A5.

246 A. Kanengiser, "High Court Lets Tougher Admission
Rules Stand," The Clarion-Ledger, December 1995, p. Al. In
the same article, Mr. Chambliss said that some people had
incorrectly perceived his position on the new admission
rules as a desire "to have lower admission standards so
black schools remain black enclaves." "That is not our posi-
tion," said Chambliss. Ibid.
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sions standards put minority students at "great
risk."250

Proponents, on the other hand, saw the new
standards as an effective and immediate means
to rid the state of one of the vestiges of segrega-
tiondifferential admissions requirements
identified by the Supreme Court, as well as an
opportunity to align Mississippi's universities
with national and regional trends toward higher
standards.

The new standards were implemented in the
fall of 1996. It has been reported by the South-
ern Education Foundation that between fall
1995 and fall 1996, full-time black freshman en-
rollment at Mississippi's public universities
dropped by 463 students, and most of the decline
was at the three historically black universities:
the number of black freshmen dropped by 12
percent at Alcorn State, by 24 percent at Jackson
State, and by 27 percent at Mississippi Valley
State.251 The foundation also reported, however,
that this decline has been partially offset by in-
creasing numbers of black freshmen enrolling at
traditionally white institutions, as well as a 7.3
percent increase in the overall number of black
students in the state's university system.252 In a
June 1998 order of the district court, following a
status conference on the Fordice case, the court
ordered the university to monitor "the various
elements that affect freshman enrollment and
advise the court of its findings."253

Dr. Elias Blake Jr., a consultant to the Ford-
ice plaintiffs and director of the Washington,
D.C.-based Benjamin E. Mays Center, said that
what is needed is a way to "overturn this new
legal doctrine that you can obey the mandates of
Brown v. Board of Education for desegregation
by increasing and perpetuating the historic de-
nial of equal access to higher education and
making opportunities for Black youth less
equal." According to Dr. Blake, formerly the
president of Clark College, a black college in At-
lanta, "If [Fordice] stands, [it] will be a new kind
of Plessy v. Ferguson. In Plessy, Blacks got legal-
ized segregation that increased inequality of op-
portunity. . . . [The Fordice] opinion allows de-

250 Kronley Testimony, Hearing Transcript, p. 317.

251 Southern Education Foundation, Miles to Go, p. 45.
252 Ibid.

252 Ayers v. Fordice, No 4:75CV009-B-0, at 2 (N.D. Miss.
June 4, 1998).
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segregation in higher education to be made the
enemy of equality and opportunity."254

Others disagree with this assessment. For
example, Dr. Leonard Haynes, a black college
alumnus who serves as senior assistant to the
president at American University in Washing-
ton, D.C., said he was confident that national
education reform could equalize educational op-
portunities for students of color in K-12. "If the
K-12 system improves itself, implementing uni-
form admissions standards in Mississippi's uni-
versities won't be a problem," said Dr. Haynes,
formerly the assistant secretary for postsecond-
ary education during the Bush administration.255
However, according to Robert Kronley, there are
some real questions in the Mississippi Delta
about whether public schools currently offer cur-
riculum of sufficient quality to prepare students
to meet the higher standards. More importantly,
said Mr. Kronley, there is nothing in the current
plan that calls for systematic cooperation be-
tween K-12 education and higher education to
ensure that there will be a change in the current
situation.256

Dr. F. Kent Wyatt, president of historically
white Delta State University, said he did not see
any reason to be concerned about the changes
made with respect to admissions standards. He

254 Hawkins, "Fordice Decision," p. 6.

255 Ibid. Mr. Mills also said that "the real problem is K-12"
and that the current system, which is largely in disrepair,
has no competitive forces pressing on it, and therefore has
become "fat, lethargic, and inefficient." He notes that private
schools in the state charge less than $3,000 in tuition, but
the state spends $4,400 on each child; he claims that much
of the excess money is "lost on layers of administration."
Mills Interview.

256 Robert A. Kronley, senior consultant, BellSouth Founda-
tion and Southern Education Foundation, telephone inter-
view, June 26, 1996 (hereafter cited as Kronley Interview).
However, this appears to be changing. The state is now mov-
ing to link K-12 and higher education through such pro-
grams as college discovery programs, teacher training de-
sign centers, and summer institutes. In addition, a new
state law, the Mississippi Adequate Education Program,
states that every school district must receive "sufficient"
funds to provide an adequate education. The state will pro-
vide an increase of at least 8 percent for education services
in every district; the program will start in 1998 and will be
phased in over a six-year period. Mississippi will spend
about $130 million on this program, which gained approval
from the Legislature over the governor's veto. See Southern
Education Foundation, Miles to Go, pp. A35A36. See also
Christopher McEntee, "Mississippi District Inaugurates
Bond Program to Enhance Fair School Funding," The Bond
Buyer, Nov. 4, 1997, p. 3.
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said the new standards are not stopping any "le-)
gitimate" student from obtaining a higher educa-
tion, adding that any hard-working, sincere stu-
dent in Mississippi is going to be able to obtain
higher education, whether it be at a four-year
university or a community college.267

Finally, Robert Davis, professor of law at the
University of Mississippi School of Law, suggests
that the admissions process should be made far
more flexible than the reforms have made it. He
argued that some students do not perform well
on standardized tests such as the ACT and he
suggested that "testing abuses" might occur
which can reduce the scores of minority test tak-
ers. Professor Davis argued that "everyone"
should be let into Mississippi's eight public uni-
versities. He believes that if newly admitted stu-
dents are not adequately prepared for the
coursework at a four-year school, they will
quickly fail out and can attend the community
cone ges.268

Summer Remedial Programs for First-Year
College Students

Summer remedial programs in mathematics,
reading comprehension, writing, and study skills
have been implemented to help students who do
not meet the new admissions requirements. Dt.
Thomas Layzell, the commissioner of higher
education, describes the nine-week programs as
allowing "open admissions . . . to students who
did not otherwise meet the uniform admissions
requirement."266 Students who complete the pro-
gram can then choose any one of the eight state
universities to attend, under the condition that
they participate in a yearlong "academic support
program" during the first year of study.260

Dr. Layzell reported that during the summer
of 1996, approximately 210 students participated
in the program, with nearly 200 students com-
pleting it successfully.261 He said that while the
vast majority of the students attended summer
remedial programs at historically black institu-

257 Wyatt Interview. J.P. Mills, a member of the Mississippi
College Board, has noted that the summer remedial pro-
grams are designed to give students "every possible chance
to be admitted" to one of the state's universities. Mills Inter-
view.

258 Davis Interview.

259 Layzell Testimony, Hearing Transcript, p. 222.

269 Ibid., pp. 222, 237.

261 Ibid., p. 222.
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tions262 and then proceeded to enroll in those
same institutions, a "fair number" of the stu-
dents enrolled in historically white institu-
tions.263

The Southern Education Foundation reports
that the number of students participating in the
1997 summer remedial program increased to 303
students, of whom 273 completed the program.
Blacks accounted for 95 percent of the students
in the program. Three-quarters of the students
in the summer program-229 of themwere
enrolled at one of the three historically black
institutions. Of the 287 black students who be-
gan the program, 208 (72.5 percent) ultimately
enrolled in the fall of 1997. All 15 of the white
students who participated in the program en-
rolled in the fall of 1997.264

Since the summer program is so new, infor-
mation is not yet available regarding the
graduation success rates for the students admit-
ted through the program. However, Dr. Layzell
reported that data suggested that "they were
doing fairly well in the fall term [of the 1996
1997 school year]."266

The programs last nine weeks, and only those
students who complete a program successfully
will be admitted to a university.266 Dr. Roy Hud-
son, vice president for administration at histori-
cally black Mississippi Valley State University,
said that if the new standards had been in place
during the 1994-1995 school year, more than 40
percent of the school's students would have
fallen into this new "conditional admission"
category. And, Dr. Hudson added, "If that 40% of
students who are trying to get into Mississippi
Valley State, Alcorn State and Jackson State

269 It was reported that, for the 1996 summer remedial pro-
gram, there were two students enrolled at the historically
white institution of Delta State and one at the University of
Mississippi. At historically black Mississippi Valley State
University, 76 students were in the program, 67 of whom
completed it successfully. Sutton Testimony, Hearing Tran-
script, pp. 237-38.
263 Layzell Testimony, Hearing Transcript, p. 224.
264 Southern Education Foundation, Miles to Go, p. A35.
265 Layzell Testimony, Hearing Transcript, p. 223.

266 However, Thomas Layzell, Mississippi's commissioner of
higher education, said there is enough flexibility in the sys-
tem that students who do not meet the requirements could
be admitted provisionally or after further review. Apple-
home, "Mississippi's Black Colleges Fear Equal Admissions
Standards," p. 5A.



don't . . . we will lose them, period. Not even to a
junior college."267

Fewer students, of course, would mean fewer
dollars for the schools. Dr. James Lyons, presi-
dent of historically black Jackson State Univer-
sity, estimated in the spring of 1996 that accep-
tances to Jackson could decrease by as many as
500 students for the coming school year. Such a
drop in enrollment would cost the university
$2.5 million out of a $57.4 million budget.268 The
decrease ended up being approximately half that
amount-257 fewer students enrolled in 1996
than had done so the previous yearwhich still
cost the university over $1 million.269

Others question the effectiveness of the
summer remedial program as a tool for college
preparation. Joyce Payne, director of the public
black college office of the National Association of
State Universities and Land Grant Colleges,
said the planned summer programs were not
likely to "wipe out the educational deficits built
up over 12 years of black students going to anti-
quated and substandard" public schools.270 Re-
searchers at the Southern Education Founda-
tion27l appear to agree, stating that a court-
approved summer program "will not substitute
for a comprehensive educational remedy that
will systematically address the poor preparation
that many black Mississippians get in elemen-
tary and secondary education."272

Dr. James D. Anderson, professor of educa-
tion at the University of Illinois, suggested stu-
dents will be stigmatized by the summer pro-
grams. He argued that the way the programs are
being set up sends a message to the rest of the
students that "those students shouldn't even be
here." Dr. Anderson believes that schools have
enacted similar programs in the past in a way

267 D. Hawkins, "Mississippi Mayhem," Black Issues in
Higher Education, Mar. 21,1996, P. 24.
288 Applebome, "Mississippi's Black Colleges Fear Equal
Admission Standards," p. 5A.

266 See Southern Education Foundation, Miles to Go, p. 45.
270 Smothers, "Bias in State Universities," p. A14.

271 The Southern Education Foundation, located in Atlanta,
Georgia, has issued reports on desegregation of higher edu-
cation in the southern region, including Redeeming the
American Promise: Report of the Panel on Educational Op-
portunity and Postsecondary Desegregation, 1995, and Miles
to Go: A Report on Black Students and Postsecondary Edu-
cation in the South, 1998.

272 Southern Education Foundation, Redeeming the Ameri-
can Promise, p. 16.
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that does not stigmatize students; he said that
care should be taken to do the same in this pro-
gram.273

Finally, there is concern about the expense of
the summer program. Depending upon the insti-
tution, the program costs between $1,900 and
$3,000 per student. Robert Kronley, senior con-
sultant to the BellSouth Foundation and the
Southern Education Foundation, suggested that:

[A summer remedial program is] not a very great in-
centive for a kid who comes out of the high school in
the Delta to go to takeand doesn't qualify for imme-
diate admissions, to decide that she really is going to
go down the road, lose a summer job, have to pay
money for this program, with the possibility that she's
not even to be admitted to institutions.274

The Southern Education Foundation reports
that, of the 717 students who were eligible for
the summer remedial program for the 1996
1997 academic year, only 218 enrolled because
120 students missed the enrollment deadline
and 379 chose not to or were otherwise unable to
enroll. States the foundation's report: "Critics of
the policy noted that students, particularly those
from needy families, must work during the
summer months and may have limited access to
such a summer program."275

Moreover, the summer remedial program ex-
pense is being added to education bills that fami-
lies are already struggling with: throughout the
1980s, the tuition and fees increased at both
public and private institutions at twice the rate
of inflation. In Mississippi, tuition at public col-
leges and universities is about 40 percent of the
average minority income. But while costs are
rising, tuition assistance is not. In 1976, stu-
dents borrowed $1.20 for every dollar they re-
ceived in federal grants. By 1995, students had
to borrow approximately $4.30 for every dollar
they received in grants.276

278 Anderson Interview.

274 Kronley Testimony, Hearing Transcript, pp. 317-18.
278 Southern Education Foundation, Miles to Go, p. A35.
276 Southern Education Foundation, Redeeming the Ameri-
can Promise, p. 33. See also Kronley Testimony, Hearing
Transcript, pp. 317-18.
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The Appeal of U.S. v. Fordice
In April 1997, the U.S. Court of Appeals for

the Fifth Circuit ruled on the appeal to Judge
Biggers' March 1995 ruling.

Admissions Policies and Practices
The appeals court said the district court was

within its discretion to implement uniform ad-
missions standards277 among the state's public
university system.

In the failed appeal, plaintiffs made two chal-
lenges to the new admissions policy. First, they
argued that it would significantly reduce the
number of black students eligible for regular
admission to thØ university system, and thereby
disproportiona ly burden black students with a
loss of educational opportunity.278 Second, they
argued that t e court's reliance on the summer
remedial pro am to compensate for the pro-
jected decline in regular admission of black stu-
dents was inappropriate because the program
was untested and incompletely defined at the
time of trial. Moreover, they suggested that the
summer program is not a viable option for the
many black students who must work during the
summer to play for college in the fall.279

The appeals court ruled, however, that the
district court was within its discretion to make
admissions standards uniform throughout the
four-year higher education system. The court
noted that the differential admissions criteria of
the de jure past "fostered both segregation of the
races and the public perception that the institu-
tions with lower standardsthe HBIswere of
inferior quality."280 Moreover, the court said,
"Fordice does not require that all students who
would have been admitted under the prior, un-
constitutional admission standards be admitted
under the reformed admission standards with-
out regard to the educational soundness of the
reformed standards."281 The appeals court was

277 The new admission criteria standardized requirements at
all eight universities beginning with applications for admis-
sion in the fall of 1996. Ayers v. Fordice, 111 F.3d 1183,
1195 (5th Cir. 1997).

278 Id. at 1197.

278 Id.

288 Id. at 1199-1200.

281 Id. at 1199. The appeals court also referred to the lower
court's finding that admission of students unprepared to do
college level work may result in significant attrition accom-
panied by unprofitable debt accumulation. Id. at 1198. The
appeals court specifically referred to testimony before the
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careful to point out, however, that if the new
admissions policy was unable to meet its objec-
tives, then the court should implement an alter-
native solution:

As contemplated, the new standards should result in
the identification and admission of those applicants
who, with reasonable remediation, can do college level
work. . . . If. . . . the spring and summer program is
unable to any significant degree to achieve its in-
tended objectives of identifying and admitting other-
wise eligible applicantsi.e., applicants who could,
with reasonable remediation, successfully complete a
regular academic programfor whatever reason, then
the program must be reevaluated. The District
Court's proper retention of jurisdiction over this ac-
tion indicates its intent to examine this important
component of the admissions system once the rele-
vant data becomes available.282

A study by the Southern Education Founda-
tion suggests that the new standards have had a
negative impact on access for entering black stu-
dents: between fall 1995 and fall 1996, first-time,
full-time black freshman enrollment at Missis-
sippi's public universities dropped by 463 stu-
dents. Most of the decline was at the three his-
torically black universities: the number of black
freshman dropped by 12 percent at Alcorn State,
by 24 percent at Jackson State, and by 27 per-
cent at Mississippi Valley State. With this de-
cline, Mississippi in 1996 had fewer black fresh-
men and lower representation of them in the
cohort than it did 20 years before.283 And recent
numbers indicate a continuing downward spiral.
Between 1995 and 1999, the total number of
black freshmen enrolled at the state's campuses
dropped 17.3 percent.284 And at black campuses,

lower court: "Defendants' expert, James Wharton, testified
that access to four-year institutions in Louisiana is 'not
meaningful access because we also have tremendous attri-
tion and students get hurt in that attrition.' Likewise,
Hunter Boylan testified that la]ccess without an opportu-
nity to succeed isn't really access. If you have an open door it
quickly becomes a revolving door.' " Id. at 1198-99, n. 31.

222 Ayers v. Fordice, 111 F.3d 1183, 1201 (5th Cir. 1997).

222 In 1976, there were 3,506 first-time fulkime black
freshman enrolled in Mississippi's public universities, repre-
senting 40.5 percent of all freshmen. In 1996, there were 2,750
black freshmenwhich represented 38 percent of all fresh-
men. Southern Education Foundation, Miles to Go, p. 45.

284 Randal C. Archibold, "The Price of Desegregation," The
New York Times, Apr. 9, 2000, p. 22.



in 1999, 1,588 were enrolled compared with
2,314 in 1995.285

However, at the same time that first-time,
full-time black freshmen enrollment is decreas-
ing, the overall number of black students in the
university system has increased by 7.3 percent
since the new admissions standards went into
effect. It is not entirely clear why this is the case,
but the district court has directed the College
Board to continue monitoring the various ele-
ments that affect enrollment figures and advise
the court of its findings.286

Elimination of Remedial Courses
In ordering the new admissions policies, the

district court tacitly approved the elimination of
"most, perhaps even all" of the remedial courses
that had been offered at all of Mississippi's four-
year colleges and universities, most notably by
the HBI8.287 However, the court of appeals
pointed to predictive data indicating that stu-
dents admitted with the minimum qualifications
required under the new standards are not pre-
dicted to achieve a C average during their first
year in at least three of the historically white
institutions. The court directed the lower court,
on remand, to "determine if remedial courses are
needed to help ensure that students admitted
under the new admissions criteria have a realis-
tic chance of achieving academic success."288

Following a status conference on the Fordice
case, the district court stated in a June 1988 or-
der that it "approved the request of the Board to
continue remedial programs for some fully ad-
mitted students who are admitted under the new
admissions standards and also for those students
who successfully complete the summer pro-
grams."288

Scholarship Policies
The district court found that basing scholar-

ship eligibility on ACT cutoff scores is not trace-
able to the dual system and does not have cur-
rent segregative effects. However, the appellate

285 Ibid.

286 Ayers v. Fordice, No. 4:75CV009-B-0, at 2 (N.D. Miss.
June 4, 1998).

287 Ayers v. Fordice, 111 F.Sd 1183, 1201 (5th Cir. 1997).
288 Id. at 1202.

289 Ayers v. Fordice, No. 4:75CV009-B-0, at 2 (N.D. Miss.

court found otherwise.285 The court said that be-
cause a scholarship requires a student to achieve
a certain minimum ACT score to be eligible for
the award, it follows that a student who has not
achieved the requisite ACT score will not be con-
sidered, regardless of how impressive his or her
grades or other academic achievements might be.

The court ruled this was "constitutionally
problematic" for "the same reason the Supreme
Court found the use of the ACT in admissions to
be so."281 The court said that just as there may
be students who could do college level work yet
might be precluded from enrolling in an institu-
tion that maintains ACT cutoffs in admissions,
there may be students who have outstanding
academic achievement that merits recognition
apart from their ACT scores.282

The court pointed out, however, that the
practice of rewarding academic achievement as
determined by standardized test scores is not per
se unconstitutional "even where it results in sig-
nificant racial disparities in receipt of awards."
Rather, said the court, the use of ACT cutoffs in
the award of scholarships raises constitutional
suspicion only because of the history of de jure
segregation in Mississippi.283 The court said:

Use of ACT cutoffs does not take place on a clean
slate in Mississippi, however. The alleged practice of
basing scholarship eligibility on minimum ACT scores
flows from earlier discriminatory use of ACT cutoffs
and therefore triggers further constitutional inquiry,
under Fordice, into whether it continues to have seg-
regative effects.294

The court noted that district court findings
and other evidence indicate "that scholarships
with ACT cutoff scores are disproportionately
awarded to white students," and that black ap-
plicants to Mississippi universities are more
likely to need financial assistance than white

290 Ayers v. Fordice, 111 F.3d 1183, 1207, n. 47 (5th Cir.
1997).

221 Id. at 1208 (citing United States v. Fordice, 505 U.S. 717,
736 (1992)) C'Another constitutionally problematic aspect of
the State's use of the ACT test scores is its policy of denying
automatic admission if an applicant fails to earn the mini-
mum ACT score specified for the particular institution,
without also resorting to the applicant's high school grades
as an additional factor in predicting college performance").
292

293 Id.

June 4, 1988). 224 Id.
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applicants. The court observed that "No the ex-)
tent that academically accomplished black stu-
dents are unable to achieve ACT scores that
would qualify them for scholarships at the
HWIs, they are discouraged from both applying
to and matriculating at these institutions."295
The court concluded that while the potential
segregative effect of the use of ACT cutoffs in
determining scholarship eligibility "is perhaps
somewhat less pronounced than that of the use
of ACT cutoffs in admissions," the evidence nev-
ertheless indicated that such potential did ex-
ist.296 The court thus directed the district court
to "reform current policies consistent with sound
educational practices," but added that "we do not
hold that reliance on ACT scores for scholarship
purposes must be eradicated entirely."297

In a June 1998 order of the district court, fol-
lowing a status conference on the Fordice case, it
was determined that "use of ACT scores as the
sole criterion in awarding scholarships has been
eliminated. . . ." The College Board was directed
to submit further information to the court "con-
cerning the issue of the educational soundness of
the use of ACT scores as a criterion in conjunc-
tion with other factors in the awarding of schol-
arships both at the historically white institutions
and the historically black institutions."298

The Merger of Mississippi Valley State and
Delta State

The appeals court stated that "all parties ap-
parently have concluded that merger of Missis-
sippi Valley State with Delta State is neither
required nor desired."299 The district court has
since held that it will "no longer consider the
merger" of the two institutions, and it directed
the College Board to conduct a study of pro-
grams that can be implemented at Mississippi
Valley State which will "attract other-race stu-
dents."300

The appeals court strongly suggested that
simply investing money into Mississippi Valley

295 Id. (citing Ayers v. Fordice, 879 F. Supp. 1419, 1433-34,
n. 28 (N.D. Miss. 1995)).

296 Id.

297 Id. at 1208-09 (emphasis added).

298 Ayers v. Fordice, No. 4:75CV009-B-0, at 3 (N.D. Miss.
June 4, 1998) (emphasis added).
299 Ayers v. Fordice, 111 F.3d 1183, 1214 (5th Cir. 1997).

399 Ayers v. Fordice, No. 4:75CV009-B-0, at 1-3 (N.D. Miss.
June 4, 1998).
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State will not, by itself, necessarily lead to inte-
gration:

There was testimony that the Louisiana experience
with implementation of a consent decree to desegre-
gate public institutiops of higher education was not
successful in attracting white students to historically
black universities, despite investment of over $75
million in new academic programs at those universi-
ties. The evidence showed that there was no correla-
tion between dollars expended on new program im-
plementation and white enrollment in those pro-
grams. During the six years (1981-87) that the Lou-
isiana consent decree was in effect, white enrollment
in predominantly black universities increased by just
1.1%, while black enrollment in predominantly white
universities decreased from 56% to 47% of black en-
rollment in the system as a whole.301

The court of appeals did suggest, however,
that well-planned programs which respond to
the particular needs and interests of local popu-
lations can help to desegregate historically black
institutions. Specifically, the court noted that
evidence indicated that programs which are not
duplicated at proximate institutions, are tar-
geted to local demands, and are offered through
alternative delivery systems (such as off-campus,
evening, or weekend programs) have had success
in attracting white students to historically black
institutions in other states.302

Funding Analysis
The appeals court concluded that the present

formula used to allocate funds among the differ-
ent state universities does so as a function of the
size of each institution's enrollment, faculty, and
physical plant. The court noted that while the
formula responds to conditions that to a signifi-

391 Ayers v. Fordice, Ill F.3d 1183, 1213 (5th Cir. 1997). Cf.
United States v. Louisiana, 692 F. Supp. 642, 645 (E.D. La.
1988) ("Despite the slight increase in black enrollment
statewide, the racial polarization has increased as a whole
during the term of the consent decree: the predominantly
white institutions had about 2000 fewer black students in
1987 than in 1981, while the predominantly black institu-
tions showed only a negligible increase in white enrollment
from around 0.3% in 1981 to around 1.1% in 1987"). Accord-
ing to the three-judge court that reviewed the special mas-
ter's final report in the Louisiana case, "[t]he experience of
the consent decree confirms that enhancement of [predomi-
nantly black institutions] without more simply makes [pre-
dominantly black institutions] more attractive to black stu-
dents, without attracting white students." United States v.
Louisiana, 718 F. Supp. 499, 508 (E.D. La. 1989).

392 Ayers v. Fordice, 111 F.3d 1183, 1214 (5th Cir. 1997).
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cant degree have resulted from the mission des-
ignations (and consequently results in the his-
torically white institutions receiving a greater
proportion of funds), the manner in which the
formula does so is guided by valid educational
concerns and is not linked to any prior discrimi-
natory practice.=

Plaintiffs had argued that the district court
should have considered adjustments to the fund-
ing formula in two respects, neither of which the
court found to have merit. First, plaintiffs ar-
gued that the formula should be adjusted for the
higher cost of remedial education, citing evi-
dence that a disproportionately high number of
black students in Mississippi are underprepared
for college and that such an adjustment would
encourage the historically white institutions to
provide remedial courses and to attract black
students and would aid the historically black
institutions in providing the remedial instruc-
tion needed by their students. The court of ap-
peals concluded, however, that the plaintiffs
failed to identify any traceable policy related to
the funding of remedial education, nor did they
identify any evidence that remedial education as
structured under the remedial decree is or is
likely to be underfunded.=

Second, plaintiffs argued that the funding
formula should be adjusted to take into account
the proportion of students at a university who
are in need of financial aid. The court of appeals
concluded that the funding formula provided
funds for scholarships and fellowships (which
are only a portion of the total financial aid avail-
able to students at each university) on the basis
of each university's tuition income. It is clear
that the state universities which charge the
highest tuitionthe three comprehensive his-
torically white institutionsalso generally have
the largest proportion of students who have little
or no need for financial assistance. However, the
court of appeals said the plaintiffs identified no
traceable policy concerning the adequacy of
scholarship and fellowship funds provided to the
historically black institutions, and any potential
segregative effects of the failure of the formula
to take financial need into account is a function
of the socioeconomic status of black applicants,
not a traceable policy of the de jure system.=

803 Id. at 1223-25.

3" Id. at 1224.
8°8 Id.
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The court of appeals did note, however, the
lower court's determination that the quality of
fixed equipment (such as science lab furnish-
ings), technical equipment, and scientific equip-
ment at the historically black institutions are
inferior to that at the historically white institu-
tions.= The appeals court made it clear that to
the extent these disparities are attributable to
the mission assignments and have segregative
effects that will be reduced by additional fund-
ing, then relief may be in order.307

U.S. Supreme Court Rejects Further Review
On January 20, 1998, the U.S. Supreme

Court, without comment, turned away the ar-
gument that the revised college admission plan
and Mississippi's longstanding college funding
formula have left in place remnants of the old
segregated system.= The appeal, which failed,
had argued that the state, by not dismantling its
structures that maintained its dual system, was
continuing not only to segregate, but also dis-
criminate by discouraging blacks from attending
college.309

Justice Department lawyers had advised the
Justices to reject the appeal because further is-
sues remain to be resolved by the lower court.
But government lawyers said the nation's high-
est court may need to review the case in the fu-
ture.310

Mississippi Senate Universities and Colleges
Committee chairman Hillman Frazier (D-
Jackson) said that the U.S. Supreme Court's de-
cision should prompt more discussions among all
sides in the suit. "The court has spoken. We
know what the thinking is of all parties," he
said. "This is a golden opportunity for the Legis-
lature and College Board to get together and re-

306 Id. U.S. Representative Bennie Thompson, one of the
plaintiffs in the Fordice case, had attended both a histori-
cally black public institution and a historically white public
institution in Mississippi as a graduate student in the
1970s. He later reported that there was a stark difference
"like night and day"in the quality of campus buildings,
libraries, equipment and other facilities between the two
schools. Roach and Fields, "Mississippi Churning," p. 13.

8" Ayers v. Fordice, 111 F.3d 1183, 1225 (5th Cir. 1997).

808 Ayers v. Fordice, 111 F.3d 1183, 1225 (5th Cir. 1997),
cert. denied, 118 S. Ct. 871 (1998).

306 Laurie Asseo, "Mississippi Desegregation Appeal De-
nied," The Associated Press Online, Jan. 20, 1998, available
in LEXIS News Library, AP File.
31° Ibid.



solve this thing. It's been around too long." Fra-
zier said the state should "send positive signals
to the plaintiffs" that it wants to improve situa-
tions at the three historically black colleges.311

Mississippi College Board spokesperson Pam
Meyer said the board is pleased. She said the
board now will ask the Legislature to put more
money aside for the Fordice case.312

Alvin Chambliss Jr., the lead attorney for the
plaintiffs, said that the "case is not over. Nobody
has said the system is desegregated." And Mis-
sissippi State Representative Jim Evans (D-
Jackson), a member of the legislative Black Cau-
cus, also said the court ruling does not end the
case. "If he [the judge] had given us equity and
fairness, we would not have appealed it," the
lawmaker said. "It will continue. . . . I'm not go-
ing to knock the Supreme Court for sending it
back because it ought to have been settled by
now," Evans said, adding that the state could
speed up the end of the case by working with
plaintiffs.313 Mr. Chambliss has petitioned the
Supreme Court again to review all lower court
decisions.314 He has challenged the change in the
admissions policies of the state schools and has
proposed that the state spend approximately
$300 million and set up professional programs
such as a law school or nursing programs at the
campuses.313

Mark Henry, chief legal adviser for Governor
Kirk Fordice, said that the denial by the Su-
preme Court of the appeal of Fordice "means the
end of the litigation is in sight. . . . That's good
news for the taxpayers, that's good news for the
students of Mississippi."316

Even before the Supreme Court issued its rul-
ing, several individuals involved in the suit
called for settlement: Dr. Clinton Bristow, presi-
dent of historically black Alcorn State Univer-
sity, said, "It's time to call it quits" just after the
April 1997 ruling of the appeals court. And U.S.
Representative Bennie Thompson (D-MS), one of
the plaintiffs, publicly called for some type of

311 "Desegregation Case Nearer End in Mississippi as High
Court Backs Off," The Commercial Appeal, Jan. 22, 1998, p.
A13.

312 Ibid.

313 Ibid.

314 Randal C. Archibold, "The Price of Desegregation," The
New York Times, Apr. 9, 2000, p. 22.

313 Ibid.

816 Ibid.
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settlement in the case, saying, "I think it is time
for all parties to sit down and see if we can put
this case to rest." Finally, Howard University
Law School professor Ken Tollett Sr. argued that
it was time to settle because not much more
could be achieved at the judicial level in the
case. Professor Tollett said:

[Lead attorney for the plaintiffs Alvin] Chambliss and
I have disagreed about this for years. I think we're
better off in the political process than in the judiciary.
Look at Louisiana and Alabama. It was the leader-
ship of the Black [legislative] caucuses in those states
that provided good settlements and provided for the
enhancement of Black institutions. Since Mississippi
has such a large number of [black] legislators, they
may be able to substantially help these students, if
not constrained too much.317

This year marks the 25th anniversary of
Fordice. Lilly Ayers, the 71-year-old widow of the
original plaintiff, Jake Ayers Sr., said recently, "I
felt like it would be a long time but not 25 years. I
don't think my husband would have felt it would
take 25 years, either. It was so simple."318

Hopwood or FordiceWhich Controls?
In Hopwood u. Texas,319 the Fifth U.S. Circuit

Court struck down an affirmative action admis-
sions policy at the University of Texas Law
Schoo1.320 The decision has been interpreted by

317 Roach and Fields, "Mississippi Churning," pp. 10-11.
318 Archibold, "The Price of Desegregation."

313 861 F. Supp. 551 (W.D. Tex. 1994) (using separate ad-
missions procedures for blacks and Mexican Americans vio-
lates the equal protection clause of the 14th Amendment,
because it was not narrowly tailored to achieve compelling
state interests since the process prevented any meaningful
comparative evaluation among applicants of different races),
rev'd in part, remanded, appeal dismissed, 78 F.3d 932 (5th
Cir. 1996) (holding law school cannot use race as a factor in
law school admissions despite the goal of creating greater
diversity, affirmed, remanded for consideration whether
plaintiffs would have been admitted in absence of proce-
dures that took into account applicants' race or ethnicity,
and if so, what damages are appropriate), cert. denied, 518
U.S. 1033 (1996), vacated mem., 95 F.3d 53 (5th Cir. 1996),
on remand, 999 F. Supp. 872 (W.D. Tex. 1998) (holding that
none of the plaintiffs would have been admitted under ad-
mission system that took no account of race or ethnicity).
820 The Texas case stems from a lawsuit filed in 1992 by
Cheryl Hopwood and three other white law school applicants
at the University of Texas. They asserted they were denied
admission because affirmative action policies gave unfair
preferences to less-qualified minority applicants. In March
1996, the three-judge panel ruled not only that the law
school's admissions policies were illegal, but also called into
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the state attorney general as prohibiting any use
of race in higher education policy. In February
1997, Texas Attorney General Dan Morales for-
mally declared that Texas public universities
"would employ only race-neutral criteria in ad-
ministering their internal policies, including
admissions, financial aid, scholarships, fellow-
ships, recruitment and retention."321

question the U.S. Supreme Court's ruling in Regents of Uni-
versity of California v. Bakke, 438 U.S. 265 (1978), a reverse
discrimination case. The Bakke decision said schools could
not adopt racial quotas but race could be used as one of sev-
eral factors in admissions. The Fifth Circuit ruling in Hop-
wood, on the other hand, said the law school "may not use
race as a factor" in admissions, "even for the wholesome
purpose of correcting perceived racial imbalance in the stu-
dent body." But the decisive language of the ruling has not
been affirmed elsewhere. Instead, the Supreme Court let the
ruling stand, leaving it in effect only in the Fifth Circuit.
Even the two other states covered by the Fifth Circuit
Louisiana and Mississippiare under court orders to fur-
ther desegregate their colleges and universities and have
not adopted the strict interpretation of Hopwood being used
in Texas. Peter Applebome, "Texas Is Told to Keep Affirma-
tive Action In Universities or Risk Losing Federal Aid," The
New York Times, Mar. 26, 1997, p. Al 1. See also Hopwood v.
Texas, 78 F.3d 932, 962 (5th Cir. 1996).

321 Peter Applebome, "In Shift, U.S. Tells Texas It Can't
Ignore Court Ruling Barring Bias in College Admissions."
The New York Times, Apr. 15, 1997, p. A20. There have been
mixed signals, both at the national and state levels, which
reflect the uncertainty about the future of affirmative ac-
tion. The month following the declaration by the Texas at-
torney general that Texas public universities would employ
race-neutral criteria in administering their internal policies,
Norma Cantil, head of the Office for Civil Rights at the U.S.
Department of Education, issued a letter warning Texas
state officials that they were required to maintain their
affirmative action programs or risk losing federal higher
education money. In a Mar. 18, 1997 letter, the Office for
Civil Rights told Texas officials that they must aggressively
take steps like affirmative action to attract minorities or
risk 'losing $500 million in student scholarships, work-study
programs, and research grants. Directly contradicting the
Texas attorney general's directive, Ms. Cana' argued that,
under the Fordice ruling, Texas is required to continue to
root out current discriminatory practices and the vestiges of
past discrimination and make its campuses more accessible
to minorities. Not only can race be used as a factor in ad-
missions, said Canal, but universities also "have a clear
legal obligation to do so to remedy current discrimination or
the effects of past discrimination." Ibid.
But then the acting solicitor general of the United States,
Walter Dellinger, wrote an unusual retort to the Education
Department, saying that the Hopwood case banning af-
firmative action was the law in Texas. Some experts suggest
that such mixed signals make it increasingly important for
the Supreme Court to clarify its views on whenand in
what formsaffirmative action is permissible. Ms. Cantii,
insisting that she never advised Texas officials that Texas
must maintain affirmative action programs or risk losing
federal financial support for higher education, sent a subse-

68

Alvin Chambliss Jr., lead attorney for the
plaintiffs in the Fordice case, argued that his
case "trumps Hopwood" and that, in fact, "Hop-
wood is dead,"322 adding that unlike in Hopwood,
the Fifth Circuit ruled in Fordice that diversity
is important, that "race does matter."323 Mr.
Chambliss said, "The ultimate question for black
public colleges is whether or not Hopwood will
ultimately hurt the overall access movement.
The issue for traditionally white institutions is,
whether framed as diversity or affirmative ac-
tion, do black students have access to higher
education?"324

Others disagree with Mr. Chambliss. For ex-
ample, Lynn Rodriguez, general counsel of the
Texas Higher Education Coordination Board,
said she did not believe the circumstances of the
Mississippi case could be applied to the interpre-
tation of Hopwood. "I think it's too far of a
stretch," Rodriguez said. The respective deci-
sions, she said, were narrowly tailored by the
U.S. Fifth Circuit Court to address different
state higher education systems.325

The Hopwood interpretation by Attorney
General Morales has stirred a great deal of op-

quent letter (Apr. 11, 1997) to Texas State Senator Rodney
Ellis to "ensure that recent mischaracterizations of my [Mar.
18, 1997] letter do not lead to a misunderstanding. . . .1
Michele Sharlot, dean of the University of Texas Law
School, said, "It's enormously important, not just in the self-
ish view of Texas, which is just being transformed by follow-
ing the Hopwood decision, but in terms of how important
the question is for the whole country." Ibid.
322 Roach and Fields, "Mississippi Churning," p. 11. Chem-
bliss makes the following comparison between the Hopwood
and Fordice (which Chambliss refers to by its original name,
Ayers) cases: "Hopwood cut off historical evidence. Ayers
expanded the concept of traceability. Hopwood held that
race cannot be used to remedy imbalances. Ayers said that it
could be used in just about every context. Hopwood threat-
ened punitive damages. Ayers excluded their use. Finally,
Ayers is predicated on a U.S. Supreme Court case, where
Hopwood v. Texas is based on no single Supreme Court case.
Hopwood is effectively overruled in the Fifth Circuit because
the last decision governs. This is not to say that a district
court cannot go with Hopwood as precedent. Until the U.S.
Supreme Court or the Fifth Circuit en banc resolves the
conflict, courts have a choice. Ayers is predicated on a U.S.
Supreme Court decision that applies nationally. This gives it
much more weight." Ibid., p. 32.
323 Ibid., p. 32.

324 Alvin 0. Chambliss Jr., "Hopwood and Ayers v. Fordice:
The Beginning of the End?" Black Issues in Higher Educa-
tion, May 15, 1997, p. 32.

325 Ronald Roach, "Hopwood or Fordice: Which Controls in
the Fifth Circuit?" Black Issues in Higher Education, May
15, 1997, p. 14, n. 6.
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position among numerous officials and legisla-
tors in Texas. The legislators have argued that
Texas is obligated to use race-based affirmative
action to remedy prior discrimination in higher
education, and they argued that both the Fordice
decision and the 1978 U.S. Supreme Court deci-
sion Regents of the University of California v.
Bakke326 permits such remedies. "What's needed
is some authoritative statement by the Supreme
Court of where Bakke stands," said Samuel Issa-
charoff, a University of Texas law professor and
a lawyer for the university in the Hopwood case.
"One of the ironies of the situation is that until
Hopwood came along Bakke stood in a vacuum.
Bakke came in 1978 and there's been no inter-
pretive case law since then. . . . I can't think of
another area of law where there's been one ma-
jor Supreme Court decision that's stood by itself
for 25 years and then a lower court comes along
and says it's to be disregarded."327

In March 1997, the Department of Educa-
tion's, Office for Civil Rights informed Texas
state officials that it would open a review "to de-
termine whether any vestiges of prior discrimi-
nation are causing discrimination to continue" in
Texas. According to Norma Cant 1'4, assistant sec-
retary in the Office for Civil Rights at the De-
partment of Education, the "review is being con-
ducted under the standards set out by the Su-
preme Court in 1992 in the Fordice case regard-
ing the obligation of formerly segregated sys-
tems of higher education to eliminate vestiges of
those old systems."328

Community Colleges
The state of Mississippi is divided into 15

community college districts, each of which has a
community college in it.329 The state community
college systemwhich currently has a budget of
$250 millionevolved from the old system of

326 438 U.S. 265 (1978).

327 Applebome, "Texas Is Told to Keep Affirmative Action In
Universities or Risk Losing Federal Aid," p. 11.
328 Ibid.

328 As for the 15 community colleges located throughout the
state, they were "put on the sideline" of the litigation almost
from the beginning. However, the original Fordice ruling
directed that there be a study of the admissions require-
ments of the community college system in order to ensure
open admissions and accessibility for interested students.
Dr. Olon E. Ray, executive director, Mississippi State Board
for Community and Junior Colleges, telephone interview,
May 29, 1997 (hereafter cited as Ray Interview).
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agricultural high schools, which were boarding
schools. In the 1920s the State Legislature au-
thorized two additional years of post-high school
work. The mission, as stated by the Legislature,
is to offer programs that enhance and improve
the quality of life for Mississippi citizens. This
has been translated into offering academic pro-
grams that can be transferred toward earning a
baccalaureate degree at a four-year university.
The community colleges are also used to train
people in professional areas and techni-
cal/vocational areas, which has become an in-
creasingly important part of the mission. Dr.
Martha Cheney, project coordinator at the Public
Education Forum in Jackson, Mississippi, testi-
fied, "Right now we are doing more responding
to industry with our community college system,
on-the-job training, our community colleges are
focusing much more on adults and technology,
retooling people. . .

Dr. Olon E. Ray, executive director of the
Mississippi State Board for Community and Jun-
ior Colleges, described the mission of the com-
munity collegesall of which have dormitories
and extracurricular activitiesas "comprehen-
sive" in nature, meaning that the programs span
the entire spectrum, including full-time aca-
demic, part-time academic, allied health-related
(e.g., dental assistant, medical assistant, and
pharmacist technician), vocational, technical,
and work force training and retooling. Among
the 91,000 students overall, the biggest growth
area is in the noncredit, work force-related
"transition programs"or programs that give
students skills necessary to gain (or advance in)
employment, but that do not necessarily lead to
a degree.331

Dr. Ray reported that in 1994, the State Leg-
islature passed the "Workforce and Education
Act." This act created "one-stop" career centers
in each of the state's community colleges. The
centers were designed to help area employers and
employees who had training needs, placement
needs, assessment needs, and all other needs
which contribute to a person's employability.332

338 Cheney Testimony, Hearing Transcript, p. 1182. The
Public Education Forum is funded by businesses throughout
Mississippi to provide business involvement in education
policy and legislation. Ibid.

331 Ray Interview.

332 Ibid.
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According to Dr. Ray, the "traditionalists" in
community college education will say, that its
primary mission is for "academic bridging," or
serving as a passageway between the two-year
community colleges and the four-year universi-
ties.333 Students first enroll in a community col-
lege where they take remedia1,334 college prep,
and lower level college courses. The students
then transfer to the four-year universities and
work toward the baccalaureate degree.335 Stu-
dents who complete 24 hours of classes in the
community colleges are permitted to transfer into
any one of the state's eight public universities.336

Dr. Ray said that while the community col-
leges are still strongly committed to "academic
bridging," only about 4,000 of the 91,000 stu-
dentsor less than 5 percent of the total student
populationtransfer to four-year universities
each year.337 Instead, the focus has been turning
toward the "transition programs," which Dr. Ray
believes is a positive change:

You have to understand that I am a 56-year-old na-
tive Mississippian who has seen generation after gen-
eration of people not involved in higher education
not involved in successful completion of a secondary
education. Those are not disposable people. . . . And in
many cases it's not practical for a working person to
go back and get a baccalaureate degree. They don't
need one. But they do need skills to work. We're talk-
ing about quality of life by increasing per capita in-

333 Ibid.

334 Dr. Thomas Layzell, Mississippi commissioner of higher
education, believes that the state's community colleges are
"the major provider of developmental or remedial education
in the higher education system." Layzell Testimony, Hear-
ing Transcript, p. 225.
336 While he did not present exact figures, Dr. Sutton argued
that the transfer rate among minorities is lower than the
transfer rate for nonminorities. He said that a contributing
factor to such an outcome is that minority students are dis-
proportionately represented in nonacademic tracks within
the community college system. At one point, Dr. Sutton
quipped that "the transfer rate is very high for the very good
athletes." Sutton Testimony, Hearing Transcript, p. 243.
336 Layzell Testimony, Hearing Transcript, p. 225.

337 Ray Interview. While the transfer rate from the commu-
nity colleges to the universities is low, those students who
make the transition appear to perform nearly as well aca-
demically as students who enroll directly from high school
into one of the eight universities. Data have been collected
by Dr. Ray that compare "community college transfer sen-
iors" with "native seniors" at Delta State University, Missis-
sippi State University, University of Mississippi, and the
University of Southern Mississippi. Data are on file at the
U.S. Commission on Civil Rights, Washington, DC.
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come, by increasing employability, and all those kinds
of things. And we are the right ones to do that. I think
it's a major economic/human initiative.338

The 1990 census in Mississippi showed that
there were 547,000 people without a high school
education. Given the projection that 80 percent
of all new jobs will require education beyond the
high school level, community colleges in Missis-
sippi will continue to play a useful role in im-
parting needed knowledge and skills to people
seeking those jobs.

According to Dr. Ray, community colleges
help increase access to and desegregation within
the state system of higher education because
they are more accessible, more affordable,335 and
more "culturally . . . friendly in helping nontra-
ditional340 students to access the first two years
of a baccalaureate degree."341

As for creating a multiracial environment on
the campuses, Dr. Ray said that while they
"worry about the racial mix," they do not have a
"super aggressive campaign to single out any
group of pe-ople" in their recruiting efforts. He
reported that while there is a "pretty good inte-
gration" of activities within the community col-
leges, he also believes there is some racial and
ethnic tension. However, Dr. Ray suggested that
less tension exists on the community college
campuses than in many other institutions "by
virtue of why we are, and who we are, and how
we do business." Moreover, Dr. Ray argued that
racial tension is driven by issues of race and
economics, saying, "If we do not raise per capita

338 Ray Interview.

339 In Mississippi, the per-year tuition cost at a community
college is approximately one-half the per-year tuition cost at
a four-year university.

349 "Nontraditional" refers to older students and students,
both white and black, "whose families and whose cultural
values typically do not send them to college." Ray Interview.
341 Dr. Ray emphasized how accepting and supportive the
community college environment can be. He pointed out that
his own parents had dropped out of schoolhis father after
the third gradeand that community colleges provided his
family and other "disenfranchised" people with a nonthreat-
ening introduction to higher education. Dr. Ray said his
family found community colleges to be "more accepting and
supporting. . . . It's not just accepting; it's what they do for
students once they get there. People who need to feel OK,
who need to feel the level of advice and support from people
rather than a more impersonal environment on a larger,
more complex campus. . . . What we do well is we invite
people to come and to succeed." Ibid.



income in this state broadly for most of the peo-
ple, we are going to continue to fight. . . "342

Race Relations and Desegregation
Dr. Ann Homer Cook, a consultant in the

area of education who recently completed writ-
ing her doctoral dissertation on the U.S. v. Ford-
ice case, said there are contingents of both
whites and African Americans who do not want
to see meaningful integration at certain institu-
tions because of what has occurred in the past.
She reported that there are people who work at
the University of Mississippi and at Jackson
State University who remember turbulent
events of the 1960s, including the controversy
surrounding James Meredith as the first African
American at the University of Mississippi, as
well as the controversy surrounding the police
coming onto the Jackson State University cam-
pus, which resulted in student deaths. Dr. Cook
believes there are people at both historically
white and historically black schools who strongly
oppose meaningful integration.343

Dr. Cook also suggested that there is a strong
feeling among African Americans that their
community is bearing the bulk of the burden of
desegregation. Said Dr. Cook, "Many African
Americans are now asking themselves, 'Why
should we have to give upthrough closings or
mergers or whateverthe black schools that we
relied upon for education during the time we
were excluded by law and by practice from the
traditionally white institutions?"344 And Dr. Wil-
liam Sutton, president of historically black
Mississippi Valley State University, agrees,
arguing that while African Americans did not
create the system of segregation, now the burden
of dismantling segregation has been unjustly
shifted upon them.345

Dr. F. Kent Wyatt, president of Delta State
University, a historically white institution, said
that over 25 percent of the school's students are

342 Ibid.

348 Ann Homer Cook, education consultant, telephone inter-
view, July 18, 1996. However, Dr. William W. Sutton, presi-
dent of Mississippi Valley State University, argued that the
"fact that black colleges are predominantly black has noth-
ing to do with black people making that decision . . . they
never segregated and discriminated . . . the de jure system
provided that...." Sutton Interview.
344 Sutton Interview.

345 Ibid.
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African American, and that the graduation rate
for minority students is equal to that of nonmi-
nority students. He said there is "complete inte-
gration" of extracurricular activities, "from
homecoming queen to student body president."346

Dr. Wyatt does not believe that inequities in
funding have existed between the historically
black and the historically white institutions. He
argued that the distinction must be made be-
tween schools that are "regional" schools (includ-
ing Jackson State, Mississippi Valley State,
Alcorn State, and Delta State universities) and
the "land grant" schools (including the Univer-
sity of Mississippi and Mississippi State Univer-
sity). Dr. Wyatt said the "regional" schools have
all been funded exactly alike, whether they are
historically black or historically white. He said
the "land grant" schools are better funded not
because they are historically white institutions,
but, rather, because their missions are much
wider in scope, including research, outreach to
nearby communities, etc. Dr. Wyatt argued that
the state cannot afford four "land grant" institu-
tions. He said the University of Southern Missis-
sippi and Jackson State are both moving toward
becoming such schools, and this is acceptable
only if the state has the funds to pay for it. For
now, said Dr. Wyatt, Mississippi can afford four
such schools only because the gaming industry is
generating so much tax revenue for the state.347

Dr. Ray argued that most people believe the
Fordice decision to be "moderate" because it did
not create the degree of change that many peo-
ple expected. He said:

They might have expected some bolts of lightning and
reconfiguration. The thing that has been talked about
most is which colleges and universities are going to be
closed, and which ones are going to survive. . . . I
think when that didn't happen, the decision lacked a
kind of excitement and drama about it. . . . But the
policymakers, by and large, see it as an . . . opportu-
nity for improvement.348

348 Wyatt Interview.

347 Ibid. Roger Malkin, chairman and CEO, Delta and Pine
Land Co., argues the gaming industry, while generating
significant state revenue, has had a negative impact on Mis-
sissippi's low-income citizens. "For every new casino built,
there's a new pawn shop that goes up across the street," he
said. Malkin Interview.
348 Ray Interview.



Dr. Ray also suggested that while the impact
of Fordice will be "very positive," it will not be
"revolutionary." Said Dr. Ray: "I have been in-
volved in school work since the 1960s, and as a
rural Mississippian reared in that element, I
think that a lot of these things would not have
happened without the court's interdiction. . . . I
think it's another installment, another incre-
ment in paying our dues for bringing about
change."343

Robert Kronley, the primary author of Trans-
formation Through Collaboration: Desegregating
Higher Education in the Mississippi Delta, ar-
gues that higher education in Mississippi has
been "entirely reactive, and it's been reactive to
judicial mandates, and that's not good enough."
He added, "Litigation can only go so far, and I
think it's really at a point where we're beyond
litigation and it really depends on a lot more
than that."350 "What it's going to take is a lot
more than just reading the decision and thinking
narrowly that we've complied with it. . . . [O]ne
of the worst things that can happen is you'll
have full compliance with the decree and noth-
ing else, so the notion will be oh, this is passed,
it's gone away, we're done, we don't have to do
any more, and we go back to where we were be-
fore. That's unacceptable...

And yet, Mr. Kronley also suggests a reason
why more might not be done beyond what is
court-ordered: "I think people have essentially
[been] afraid to take risks, because the potential
benefits that they see have not really been pro-
found. I mean, in order to take a risk you've ex-
posed yourself to being in the spotlight and tak-
ing a lot of heat from other people in the com-
munity, and I think that'syou know, there's a
history in the state, people being at a minimum
driven away if we do that. . . ."352

Robert Kronley testified that it will take
before people stop "think[ing] of X

or Y as a black college or a white college." He
suggested that it no longer matters if a school is
looked upon as historically black or historically
whiteindeed, he suggested that it is irrelevant
what percentage of the student body is black or

348 Ibid.

350 Kronley Testimony, Hearing Transcript, p. 291.
351 Ibid., p. 292.

352 Ibid., p. 301.
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white353provided the institution offers high-
quality programs and reaches out to students of
all races.364 He believes that "to the extent that a
racial identification is either . . . a badge of infe-
riority, or . . . serves to restrict choice on the ba-
sis of race," then "we need to do everything we
can do [to correct it]."365 Mr. Kronley suggested
that white students will attend historically black
colleges and universities only if the academic
programs being offered are of a very high qual-
ity.366 As he put it, "high-quality programs at-
tract whites."3"

Currently, of the eight public universities in
Mississippi, three are predominantly black and
five are predominantly white.368 Dr. Ray, execu-
tive director of the State Community College
Board, believes this will remain the situation for
the foreseeable future for two reasons: first, be-
cause of demographics; second, because many
people simply do not want change to come
about.350

First, as for demographics, Dr. Ray argued
that the numbers of white students who are tak-
ing college preparatory courses and planning to
attend college are "feeding the pipeline, and it's
going to stay that way for a while."360

And second, as for people being averse to
change, Dr. Ray said:

There is that element always . . . We still have that
mentality in some of our people . . . They're not all
white and they're not all black . . . It represents a
kind of thinking . . . It has to do with power and con-
trol in many ways . . . Some of it has to do with anxi-
ety and fear and distrust, where people don't trust
themselves in other people's hands, and if they lose
controlmore specifically, if black people do not have
black universities, they will not control universities
that are majority white. They see that as kind of a

353 Kronley testified that "whether [the school is] 82 percent
black or 64 percent black or 92 percent white. Just that
doesn't matter. The question is choice." Ibid., p. 312.
354 Ibid., pp. 310-12.

355 Ibid., p. 312.

356 Ibid., p. 308.

357 Ibid., p. 311.

358 Historically black institutions include Jackson State
University, Mississippi Valley State University, and Alcorn
-State University. Historically white institutions include the
University of Mississippi, Mississippi State University, Mis-
sissippi University for Women, University of Southern Mis-
sissippi, and Delta State University.
358 Ray Interview.

360 Ibid.
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bastion, and I see part of their argument about that.
What I'm afraid they give up in too many cases is the
quality of service that they provide and diversity that
they need within their own universities, too, just like
white folks need diversity in theirs.36'

Dr. Leroy Morganti, vice president for uni-
versity advancement at historically white Delta
State University, reported during the Missis-
sippi Delta hearing that the Fordice case did not
affect racial and ethic tensions on the campus of
Delta State University. Rather, said Dr. Mor-
ganti, the case inspired a sense of "uneasiness"
on campus because of the possible merger that
was going to take place between Delta State and
Mississippi Valley State universities. He said
that "no one knew what was going to emerge
[after such a merger]. It was an institution that
we would have to gain public acceptance for, be-
cause it wouldn't be them and it wouldn't be
us."362

Dr. James D. Anderson, professor of educa-
tion at the University of Illinois, suggested that
many of the plans being put into effect as a re-
sult of the Fordice decisionincluding the raised
admissions standards that have decreased the
number of people of color entering Mississippi
universitiesare a sort of "backlash or punish-
ment" for filing the suit in the first place.363 Dr.
Anderson believes that, eventually, it will be the
historically black institutions that are most
heavilyand negativelyaffected by the Fordice
case.364 Specifically, Dr. Anderson believes that
while there are no plans to do this in the imme-
diate future, Mississippi Valley State will even-
tually be closed and Alcorn State will be placed
under the auspices of Mississippi State Univer-
sity. While he believes Jackson State will remain
open as an "urban university," such mergers or

361 Ibid.

362 Leroy E. Morganti Testimony, Hearing Transcript, p. 251.

363 Anderson Interview.
364 The Fordice decision also brought to the surface a long-
standing paradox of the desegregation movement in higher
education: the possibility that historically black colleges and
universitiesthe very institutions that provided oppOrtuni-
ties for blacks during times of segregationmight be sacri-
ficed in the name of desegregation. In this context, the par-
allel with public schools is instructive. In elementary and
secondary education, federal courts have long emphasized
that the burden of remedying segregation should not be
placed disproportionately on the minority students who are
its victims. See Southern Education Foundation, Redeeming
the American Promise, p. 14.

, closings would mean the elimination of two of
the state's top three degree-awarding schools for
African Americans in Mississippi.366

Finally, Dr. Anderson said that he had hoped
that the Fordice lawsuit would be remedied by a
long-range plan. Instead, he argued that a
"quick-fix" has been put into placethat the
court utilized "damage control" provisions rather
than instituting fundamental changes to the sys-
tem. Dr. Anderson believes there's a strong feel-
ing by the court that it's time to "move on." He
said that the most serious flaw of the court's rul-
ing is that it keeps the state college system
"separate and divided" because none of the
schools are interdependent: there is no self-
interest in the historically white schools or his-
torically black schools in working together. In-
deed, Dr. Anderson believes there is a strong
undercurrent of "mistrust and hostility" pervad-
ing both historically white and black schools
which is directed toward each other.366

Robert Davis, professor of law at the Univer-
sity of Mississippi, said there are many "positive
things" occurring with race relations in Missis-
sippi. He said there is a "lot of baggage" in the
area of race, that the "races understand each
other well," and that this understanding fre-
quently leads to open and good debate and ex-
change. However, Professor Davis argued that
there is still a "dual society" in Mississippi,
which is largely "by choice" on the part of both
whites and African Americans. He stated:
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When it comes to interacting socially, the atmosphere
in Mississippi is different from other parts of the
country. The different races are not comfortable with
each otherseparation seems to be promoted in dif-
ferent ways, including in professional groups, in so-
cial groups, in churches, etc. You basically have two
societies that go about their lives and only get to-
gether when they have to. People don't seem to want
bridges built.367

Of course, there was also testimony at the
Mississippi Delta hearing to suggest that impor-
tant social interaction is starting to take place
among the different races. Dr. William Sutton,
president of historically black Mississippi Val-
ley State University, said he "can see some

365 Anderson Interview.

366 Ibid.

367 Davis Interview.
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changes . . . in the communities and the rotary
clubs and on bank boards and also in the cham-
bers of commerce that we are beginning to par-
ticipate a bit more, and that will help, but we
have a long ways to go."368

Dr. Anderson, professor of education at the
University of Illinois, was an expert witness in
the U.S. u. Fordice case. He visited most of Mis-
sissippi's universities and said there was an
"undercurrent" of hostility throughout the state
with "very little good will" on either side of the
Fordice debate.369 Dr. Anderson believes that
African American students who attend histori-
cally white schools feel alienated and unwelcome
on campus.370 Dr. Morganti, vice president for
university advancement at historically white
Delta State University, reported that the "cor-
nerstone" of the school's "efforts to remove mes-
sages of segregation" on the campus is to provide
a campus and classroom environment "where
students of all races feel welcome and comfort-
able ."371

Dr. Sutton pointed out that whatever racial
and ethnic tension exists on the higher educa-
tion campuses must be considered in the context
of a long history of race relations, and in the con-
text of primary, secondary, and higher educa-
tion. Dr. Sutton said:

Actually the tension, if there is tension, is not so
much related to the campus. It's a historical type
thing. When desegregation came to the Delta, a large
number of academies were created for white students,
and that is still going very strong here. So we have to

368 Sutton Testimony, Hearing Transcript, p. 250.
369 Dr. Clinton Bristow Jr., president of Alcorn State Uni-
versity, concurred with this view. He said that race relations
statewide are tenuous. Dr. Bristow also stated the recent
appointment by Governor Fordice of four white males to fill
vacancies on the Mississippi College Board has created a
situation that is racially contentious and adversarial. Dr.
Bristow argues that the board needs to be representative of
the entire college population in the stateblack and white.
Dr. Clinton Bristow Jr., president, Alcorn State University,
telephone interview, July 24,1996.

379 Anderson Interview. Associate Professor Robert N. Davis
testified that African Americans often attend historically
black colleges and universities because such schools are
"perceived to be a more supportive environment. . . ." He
also commended administrators of the University of Missis-
sippi for their willingness to review certain university sym-
bols"like the rebel, like Dixie being played"that some
members of the university community find offensive. Davis
Testimony, Hearing Transcript, pp. 285-86.
371 Morganti Testimony, Hearing Transcript, p. 216.
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overcome a great deal in order to make people feel
comfortable coming to school in a desegregated higher
education system, when the elementary and secon-
dary education is still highly segregated, because of
the private academies . . . [I]t's very difficult to make
them change immediately on finishing 12th grade to
come to an historically black college.372

Robert Davis, law professor at the University
of Mississippi, was asked during the Mississippi
Delta hearing, "Do you think that racial and
ethnic tensions exist under the current univer-
sity system?" He replied, "Yes, I think they are
exacerbated under the current university sys-
tem. . . . I think the choices that are available
and the history upon which those choices are
made certainly exacerbate racial tensions."373

Later, Professor Davis was asked if racial and
ethnic tensions had been exacerbated as a result
of the current operating standards for the sys-
tem. Professor Davis answered by describing
racial incidents"all very recent"which have
taken place at the University of Mississippi, in-
cluding an African American fraternity being
burned shortly before opening; students being
taken away from campus, stripped, and having
certain obscenities written on them; and obsceni-
ties written in the law school bathroom facilities.
He then concluded, "So there isI guess my re-
sponse is that this systemic structure does help
to exacerbate the tensions in my view."374

And while Professor Davis said there were
"absolutely" no administrative policies at the
state universities that were "responsible" for the
racial tensions on the campuses, he stated:

The argument that we've heard before is that stu-
dents are able to make free choices here. Well . .

that's true in a way, but when your choices have his-
torical basis and that structure continues to exist, the
system is exacerbating the problem, not the policies
that currently exist in 1997, but a structure that was
established when each one of these institutions was
created and each one of the institutions that were
chartered have in their charters very, very clearly
direct [mandates] whether or not they're supposed to,
educate white women or Negroes, to become teachers
or what have you, and that is the structure. . . . I am
disappointed with the conclusion by Judge Biggers
that changing that structure is not constitutionally

372 Sutton Testimony, Hearing Transcript, pp. 249-50.
373 Davis Testimony, Hearing Transcript, p. 285.
374 Ibid., pp. 287-88.
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mandated . . . until that system is adjusted, these
problems will continue.376

Robert Kronley, the primary author of Trans-
formation Through Collaboration: Desegregating
Higher Education in the Mississippi Delta, picks
up on this theme by arguing that, while blatant
policies are not working to discriminate, some-
thing lingers from the past which appears to in-
fluence individual and institutional behavior.
"[There are no longer policies in this state which
essentially work against people on the basis of

375 Ibid., pp. 288-89. Professor Davis, when asked near the
conclusion of his testimony whether Mississippi was on the
right path to providing equality of opportunity at its colleges
and universities, responded, "A resounding no, absolutely."
Ibid., p. 289.
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race. There are, however, practices. Some of
them have been ingrained and have not really
changed very much. . . ," he said.376

In the realm of the Mississippi public univer-
sity system, a similar sentiment is expressed by
Dr. Roy Hudson, vice president for administra-
tion at Mississippi Valley State University and a
principal in the Fordice case since it began in
1974. He said that Mississippi's public higher
education system "will never be without its ra-
cial duality."377

376 Kronley Testimony, Hearing Transcript, p. 303 (empha-
sis added).
877 Roach and Fields, "Mississippi Churning," p. 14.
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CHAPTER 3

Voting Rights and Political Representation in
the Mississippi Delta

VOTING RIGHTS LEGISLATION AND LITIGATION

Reconstruction
Following the end of the Civil War, two con-

stitutional provisions were ratified to protect the
right of African Americans to vote.' The 14th
Amendment to the Constitution, which in part
guaranteed equal protection of the laws, was
ratified in 1868 and the 15th Amendment was
ratified in 1870. The 15th Amendment provided:

1. The right of citizens of the United States to
vote shall not be denied or abridged by the
United States or by any State on account of
race, color, or previous condition of servitude.

2. The Congress shall have power to enforce
this article by appropriate legislation.2

During Reconstruction, several statutes also
were passed in an attempt to safeguard the fran-
chise rights of the newly freed slaves. The Mili-
tary Reconstruction Acts of 1867 mandated that
the southern states, as a condition of readmis-
sion to the Union, adopt new constitutions pro-
viding suffrage rights for African American
males.3 As a result, approximately 700,000
blacks, mostly former slaves, registered to vote.4

1 More specifically, the constitutional provisions addressed
the right of African American men to vote. Women were not
guaranteed the right to vote until ratification of the 19th
Amendment to the Constitution in 1920.
2 U.S. CONST. amend. XV.

3 Chandler Davidson, "The Recent Evolution of Voting
Rights Laws Affecting Racial and Language Minorities," in
Quiet Revolution in the South, eds. Chandler Davidson and
Bernard Grofman (Princeton, NJ: Princeton University
Press, 1994), p. 21.

4 Steven F. Lawson, Black Ballots: Voting Rights in the
South, 1944-1969 (New York: Columbia University Press,
1976), p. 2.
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Similarly, following ratification of the 15th
Amendment, Congress passed "an Act to enforce
the Rights of Citizens of the United States to
vote in the several States of this Union, and for
other Purposes,"3 commonly known as the En-
forcement Act of 1870. This act mandated that
any citizen, otherwise qualified to vote, shall be
entitled to vote without distinction to race, color,
or previous condition of servitude 6 The act also
provided penalties for obstruction of the right to
vote by election officials or other citizens.7 In
1871, the act was amended to strengthen the
penalties for fraudulent registration or failure or
refusal to register entitled persons. The act also
established election supervisors for cities or
towns with more than 20,000 inhabitants.8

For a brief time, these protections afforded
African Americans the ability to vote and elect
representatives of their choice. The state of Mis-
sissippi for example, from 1869 to 1901, elected a
total of three black U.S. congressmen and 64
black state legislators.3 The electoral success of
African Americans was short-lived, however. In
two cases decided in 1875, the Supreme Court
severely restricted use of the Enforcement Act,10
and in 1894 Congress repealed many of the re-
maining sections. The only provisions of the act
that survived were two sections creating civil

5 Enforcement Act of 1870, 16 Stat. 140 (1870).
6 Id.

7 Enforcement Act of 1870, 16 Stat. 142 (1870).

8 Amendment to the Enforcement Act of 1870, 16 Stat. 433
(1871).

9 Jessie Carney Smith and Carroll Peterson Horton, eds.,
Historical Statistics of Black America: Volume II (Gale Re-
search, Inc., 1995), p. 1289.

10 United States v. Reese, 92 U.S. 214 (1875); United States
v. Cruikshank, 92 U.S. 542 (1875).
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liability on the part of persons who interfered,
with the right to vote (now 42 U.S.C. §§ 1983,
1985) and two sections imposing criminal sanc-
tions for hindering a citizen in the exercise of the
right to vote (now 18 U.S.C. §§ 241, 242).

Litigation Prior to 1965
Congress did not address the issue of voting

rights again until passage of the Civil Rights Act
of 1957." Prior to that legislation or enactment
of the Voting Rights Act, litigation to protect the
rights of people of color to vote was brought un-
der the Constitution, specifically the 15th
Amendment and the equal protection clause of
the 14th Amendment. The first of these cases
challenged impediments to voting that states
erected to prevent the exercise of franchise
rights by African Americans.

Guinn v. United States, 238 U.S. 347 (1915):
The Court in this case considered the constitu-
tionality of an amendment to the Oklahoma
Constitution, which established a literacy test as
a condition for registering to vote or for voting,
but exempted from the requirement people who
had been entitled to vote before January 1, 1866,
or their lineal descendants (known generally as
a grandfather clause). The Court found that
there could be no reason for the grandfather
clause other than to create a standard of voting
that revitalized conditions existing prior to the
adoption of the 15th Amendment. Thus, it was
void under the 15th Amendment to the Constitu-
tion. The Court also held that the literacy test
itself was so connected to the grandfather clause
that the unconstitutionality of the latter ren-
dered the entire amendment invalid.

Nixon v. Herndon, 273 U.S. 536 (1927): The
Supreme Court in this case held unconstitu-
tional under the 14th Amendment a Texas stat-
ute that barred blacks from voting in Democratic
Party primary elections. Although the statute
was challenged under both the 14th and 15th
Amendments, the Court did not consider the
15th Amendment claim because it found it "hard
to imagine a more direct and obvious infringe-
ment of the Fourteenth [Amendment]."

" Civil Rights Act of 1957, Pub. L. No. 85-315, 71 Stat. 634.

77

Grovey v. Townsend, 295 U.S. 45 (1935),
overruled by Smith v. Allwright, Election Judge,
321 U.S. 649 (1944): In this case, the Court up-
held a resolution adopted by the Texas Democ-
ratic Party at its state convention that restricted
membership in the party and participation in its
deliberations to white citizens of Texas. Based
on this resolution, the black plaintiff was denied
a ballot in the primary election. The Supreme
Court held that action by the party's state con-
vention was not state action under the 14th or
15th Amendments, and denial of the right to
vote in a primary, versus a general election, was
merely refusal of party membership and did not
violate the Constitution.

Breedlove v. Suttles, Tax Collector, 302
U.S. 277 (1937), overruled by Harper v. Virginia
State Board of Elections, 383 U.S. 663 (1966):
This case considered the constitutionality of a
Georgia poll tax of $1, which applied to all in-
habitants of the state between the ages of 21 and
60, but not to blind persons or to women who did
not register to vote. Payment of the tax was re-
quired in order to register and vote in any elec-
tion. A white male challenged the statute as un-
constitutional under the equal protection and
privileges and immunities clauses of the 14th
Amendment and the 19th Amendment. The
Court upheld the poll tax and found it violated
neither the 14th nor the 19th Amendments.

Smith v. Allwright, Election Judge, 321
U.S. 649 (1944): The Court in this case overruled
its previous decision in Grovey v. Townsend, and
held the right to vote in primary elections was
protected by the Constitution. This case again
concerned the Texas Democratic Party's resolu-
tion that restricted membership to white citizens
of Texas. The Court found that primary elections
were conducted by the party under state statu-
tory authority and were a part of the machinery
for choosing officials. Although recognizing that
generally membership in a party was not a con-
cern of the state, the Court held that when
membership was a qualification for voting in a
primary to select nominees for the general elec-
tion, it became an action of the state, and in this
case violated the 15th Amendment.

Terry v. Adams, 345 U.S. 461 (1953): This
case also concerned the voting procedures of the
Democratic Party in Texas. The Jaybird Associa-
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tion, a county political organization, excluded
blacks from its membership and from its prima-
ries. The Jaybirds held elections each year to
select candidates for county offices to run for
nomination in the official Democratic primary,
but these elections did not use any state ma-
chinery or funds. For the previous 60 years, the
Jaybird candidate entered the Democratic pri-
mary without opposition and eventually won the
general election. The Court thus held that the
combined election machinery of the Jaybird As-
sociation and the Democratic Party deprived pe-
titioners the right to vote because of their race,
in violation of the 15th Amendment.

Anderson v. Martin, 375 U.S. 399 (1964): In
this case, the Supreme Court held that a Louisi-
ana statute requiring that nomination papers
and ballots in all primaries and elections desig-
nate the race of the candidate violated the equal
protection clause of the 14th Amendment.

Harper v. Virginia State Board of Elec-
tions, 383 U.S. 663 (1966): The Court in this
case considered a challenge to the constitutional-
ity of Virginia's poll tax. The Court held that a
state violates the equal protection clause of the
14th Amendment whenever it makes the afflu-
ence of the voter or payment of any fee an elec-
toral standard. The Court thus expressly over-
ruled Breedlove v. Suttles, Tax Collector.

Prior to the passage of the Voting Rights Act,
constitutional claims also were raised to chal-
lenge the size and shape of voting districts. At
first, the courts declined to become involved in
an area viewed either as part of the political do-
main or under the exclusive control of the states,
but later they began to adjudicate these cases.

Colegrove v. Green, 328 U.S. 549 (1946):
This case involved an action brought by citizens
of Illinois alleging that because of substantial
changes in population, congressional districts in
the state lacked compactness of territory and
equality of population. The Court affirmed the
decision of the district court dismissing the com-
plaint, holding that Congress had exclusive au-
thority to secure fair representation by the
states in the House of Representatives and the
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"[c]ourts ought not to enter this political
thicket."12

Gomillion v. Lightfoot, 364 U.S. 339 (1960):
Black residents of Alabama brought an action
under the 14th and 15th Amendments of the
Constitution challenging a legislative action that
changed the boundaries of the city of Tuskegee
from a square to an irregular 28-sided figure.
This change resulted in removing from the city's
boundaries all but four or five of its 400 black
voters. The district court had dismissed the ac-
tion on the grounds that it had no authority to
change the boundaries of a municipal corpora-
tion established by a state's legislative body. The
Supreme Court reversed, holding that although
the exercise of a state power wholly within the
domain of state interest is insulated from federal
judicial review, that insulation "is not carried
over when state power is used as an instrument
for circumventing a federally protected right."13

Baker v. Carr, 369 U.S. 186 (1962): In this
case, citizens of Tennessee brought an action
claiming they had suffered a debasement of their
votes, in violation of the equal protection clause
of the 14th Amendment. These allegations were
based on the state's continued application of a
1901 reapportionment act, and its failure to ac-
count for the fact that the population of Tennes-
see had grown substantially and been redistrib-
uted. The district court, relying primarily on
Colegrove v. Green, had dismissed the claim
based on lack of subject-matter jurisdiction and
failure to state a claim upon which relief could
be granted. The Supreme Court reversed, reject-
ing the notion that this was a nonjusticiable po-
litical question, and held that the allegation of a
denial of equal protection presented a justiciable
constitutional cause of action.

Reynolds v. Sims, 377 U.S. 533 (1964): In
this case, the plaintiffs claimed that the appor-
tionment of the Alabama. Legislature deprived
them of their rights under the equal protection
clause of the 14th Amendment. The 1900 census
continued to form the basis of the Alabama legis-
lative apportionment at that time, despite the
fact that populations in some counties had

12 Colegrove v. Green, 328 U.S. 549, 555 (1946).

13 Gomillion v. Lightfoot, 364 U.S. 339, 347 (1960).
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grown substantially more than in others. The
Court held the equal protection clause requires
the seats in both houses of the State Legislature
be apportioned on a population basis. The Court
recognized the right to vote can be infringed by
dilution of voting power in addition to an abso-
lute prohibition on voting, and held any dilution
of a person's right to vote in comparison with
someone living in another part of the state vio-
lates the equal protection clause. This case is
commonly referred to as the "one person, one
vote" case.

The Voting Rights Act
Litigation proved to be a useful weapon in the

battle to destroy discriminatory voting proce-
dures and practices. It was a weapon that could
only be used in limited circumstances, however,
because it required a substantial commitment of
time and money. Ultimately, litigation alone
could not effect the significant changes needed to
secure the right to vote for eligible African
Americans. Black voter registration, particularly
in the South, was very low, and in Mississippi
only 6.7 percent of eligible blacks were regis-
tered to vote in 1964.14 In response, Congress
began to pass important new civil rights legisla-
tion, all of which contained some provisions ad-
dressing voting rights.

Congress first passed the Civil Rights Act of
1957,15 which, among other things, authorized
the Attorney General to institute civil actions for
injunctive relief on behalf of individuals de-
prived of the right to vote in federal elections
and provided penalties for interference with fed-
eral voting rights.16 The 1957 act also created
the Commission on Civil Rights to investigate
deprivations of the right to vote.17

Three years later Congress passed the Civil
Rights Act of 1960,15 which mandated the reten-
tion, preservation, reproduction, and inspection

14 U.S. Commission on Civil Rights, The Voting Rights Act:
Ten Years After, January 1975, p. 43 (hereafter cited as
USCCR, Voting Rights Act).
16 Civil Rights Act of 1957, Pub. L. No. 85-315, 71 Stat. 634.

16 42 U.S.C. § 1971(b)(c) (1994).

17 The section of the Civil Rights Act of 1957 that created
the Commission on Civil Rights was superseded by the U.S.
Commission on Civil Rights Act of 1983, which begins at 42
U.S.C. § 1975 (1994).
18 Civil Rights Act of 1960, Pub. L. No. 86-449, 74 Stat. 86.
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of voting records.19 The act also provided that if
injunctive relief was granted in a suit brought by
the Attorney General, the Attorney General
could ask the court to find a pattern or practice
of discrimination, and individuals in the jurisdic-
tion could apply to the court for a finding that
they were qualified to vote.20

The Civil Rights Act of 196421 also contained
provisions relating to voting rights. It required
that uniform standards, practices, and proce-
dures be applied in determining qualifications to
vote in any federal election; forbid denying the
right to vote because of immaterial errors or
omissions on registration forms; and mandated
that if literacy tests were used, they must be
administered to every applicant in writing and a
certified copy be provided to the applicant.22 The
act also created a presumption, in any proceed-
ing brought by the Attorney General, that any-
one with at least a sixth-grade education pos-
sessed sufficient literacy to vote.23 To expedite
voting cases, the act provided that the Attorney
General could request a hearing before a three-
judge court, with appeal directly to the Supreme
Court.24

Despite the enactment of these various civil
rights laws, the most significant piece of legisla-
tion affecting the right to vote was the Voting
Rights Act of 1965.25 Among its provisions, the
act:

prohibited the use, by any state or political
subdivision, of any qualification or prerequi-
site to voting, or any standard, practice or
procedure, to deny or abridge the right of
any citizen to vote on account of race or
color.26
provided authority to the courts, in any pro-
ceeding instituted by the Attorney General
to enforce the 15th Amendment, to suspend
the use of any test or device that the court

is 42 U.S.C. §§ 1974, 1974b (1994).

20 42 U.S. C. § 1971(e) (1994).

21 Civil Rights Act of 1964, Pub. L. No. 88-352, 78 Stat. 241.

22 42 U.S.C. § 1971(a) (1994).

23 42 U.S.C. § 1971(c) (1994).

24 42 U.S.C. § 1971(g) (1994).

25 voting Rights Act of 1965, Pub. L. No. 89-110, 79 Stat.
437.

26 42 U.S.C. § 1973 (1994).
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had found to have been used to deny or
abridge the right to vote.27
provided for the automatic suspension of lit-
eracy tests and other devices for five years in
states and subdivisions where such tests and
devices were maintained on November 1,
1964, and where less than 50 percent of the
voting-age population was registered or had
voted in the presidential election of 1964.
Any state or subdivision could be exempted
from this provision by obtaining a declara-
tory judgment that such tests or devices had
not been used to accomplish discrimination
in the preceding five years.28
required that covered states and political
subdivisions submit to the Attorney General
any new or changed voting requirement. The
Attorney General then had 60 days to inter-
pose any objections. Alternatively, the state
could enforce the new requirement by ob-
taining a declaratory judgment that it did
not have the purpose or effect of denying or
abridging rights protected by the 15th
Amendment.29
declared Congress' finding that the collection
of a poll tax as a precondition to register or
to vote in state or local elections denied the
constitutional rights of citizens and author-
ized the Attorney General to institute ac-
tions against the enforcement of any re-
quirement of the payment of a poll tax.39
provided for the appointment of federal elec-
tion examiners and poll watchers upon the
order of a court or the Attorney General.31
contained criminal penalties for any official
who abridged the right to vote or failed to
count the vote of any person, or for anyone
who intimidated or threatened any person
attempting to vote.32

In 1970, the preclearance and other provi-
sions of the Voting Rights Act were extended for
another five years, and coverage of the act was
expanded to include any state or political subdi-
vision that maintained a test or device on No-

27 42 U.S.C. § 1973a(b) (1994).

22 42 U.S.C. § 1973b (1994).

2° 42 U.S.C. § 1973c (1994).

3° 42 U.S.C. § 1973h (1994).

31 42 U.S.C. §§ 1973a, 1973b (1994).

32 42 U.S.C. § 1973i (1994).
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vember 1, 1968, and had less than a 50 percent
turnout or registration rate in the 1968 presi-
dential election.33 The act also established a five-
year nationwide ban on the use of literacy tests
or other devices, prohibited the use of durational
residency requirements for presidential elec-
tions, and reduced the voting age to 18.34 In
1975, the act was extended for an additional
seven years, and the temporary nationwide ban
on the use of literacy tests and other devices was
made permanent.35 The 1975 amendments also
expanded the coverage of the act to include lan-
guage minorities.36

The Voting Rights Act thus provided a new
cause of action to challenge discriminatory vot-
ing practices. One of the most important provi-
sions of the act was section 5, which required
approval by the Attorney General of any new
voting qualification or prerequisite or any new
standard, practice, or procedure with respect to
voting in the covered jurisdictions (which in-
cluded almost all southern states). The Court's
broad reading of the application of section 5 was
instrumental in preventing new roadblocks to
minority voter participation.

South Carolina v. Katzenbach, 383 U.S.
301 (1966): In this case, the Supreme Court con-
sidered the constitutionality of certain provisions
of the Voting Rights Act of 1965. The state of
South Carolina challenged these provisions on
the grounds that they exceeded the powers of
Congress and encroached on an area reserved to
the states. The Court upheld the constitutional-
ity of the act, finding that it was a valid means of
carrying out the commands of the 15th Amend-
ment.

33 42 U.S.C. § 1973b (1994).

34 42 U.S.C. §§ 1973aa, 1973aa-1 (1994). The voting age re-
duction to age 18 was passed in the Voting Rights Act
Amendments of 1970, Pub. L. No. 91-285, § 301, 84 Stat.
301. The 26th Amendment later became law on July 1, 1991.
The 26th Amendment states, in part, that "Mlle right of
citizens of the United States, who are eighteen years of age
or older, to vote shall not be denied or abridged by the
United States or by any State on account of age." U.S.
CONST. amend XXVI. The current version of § 301 deals
with the enforcement of the 26th Amendment. 42 U.S.C. §
1973bb (1994).

35 Voting Rights Act of 1965, amendments, Pub. L. No. 94-
73, 89 Stat. 400.
36 42 U.S.C. 1973b(f)(1) (1994).
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Allen v. State Board of Elections, 393 U.S.,
544 (1969): Here, the Supreme Court addressed
the applicability of section 5 of the Voting Rights
Act to recently passed laws and regulations in
Mississippi and Virginia. The changes instituted
by the states included a change from district to
at-large voting for county supervisors; a change
that made superintendents of education in 11
counties appointive instead of elective; changes
in the requirements for independent candidates
running in general elections; and new proce-
dures for casting write-in votes. The Court held
that the Voting Rights Act should be given the
broadest scope possible and that all the above
changes were subject to the section 5 preclear-
ance requirements.37 The Court also acknowl-
edged a private right of action, holding that citi-
zens are entitled to seek declaratory judgment
that a state has failed to comply with the Voting
Rights Act.

Connor v. Johnson, 402 U.S. 690 (1971): In
this challenge to a Mississippi reapportionment
statute, the Court held that a decree of the dis-
trict court is not within the reach of section 5 of
the Voting Rights Act. The Court also held that
when district courts are forced to fashion appor-
tionment plans, single-member districts are
preferable to large multimember districts as a
general matter.

Perkins v. Matthews, 400 U.S. 379 (1971):
The Court considered the applicability of section
5 to several changes in voting procedures insti-
tuted by the city of Canton, Mississippi. The
Court held that all of the changes, i.e., (1)
changes in the locations of polling places, (2) an-
nexations of adjacent areas, and (3) a change
from ward to at-large voting for the election of
aldermen, were subject to section 5 clearance.

Beer v. United States, 425 U.S. 130 (1976):
The city of New Orleans brought this action un-

37 See also B.C. Foreman v. Dallas County, Tex., 521 U.S.
979 (1997) (holding that preclearance was necessary despite
the fact that the county was exercising its "discretion" pur-
suant to state statute when it adjusted the procedure for
appointing election judges according to party power);
NAACP v. Hampton County Election Comm'n, 470 U.S. 166,
178 (1985) (holding that even administrative efforts to com-
ply with a precleared statute may require separate preclear-
ance because section 5 reaches informal as well as formal
changes).
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der section 5 of the Voting Rights Act, seeking a
declaratory judgment that a reapportionment of
the councilman districts did not have the pur-
pose or effect of denying or abridging the right to
vote. Under the city's previous apportionment
plan, none of the five districts had a black major-
ity of registered voters. Under the new plan,
blacks would constitute a majority of registered
voters in one of the five districts. Based on the
fact that blacks constituted 35 percent of regis-
tered voters in New Orleans, the lower court
found that the new plan failed to provide blacks
the opportunity to elect council members in pro-
portion to their share of the city's registered vot-
ers, and thus it violated section 5. The Supreme
Court reversed, holding that the purpose of sec-
tion 5 was to ensure that there was no retrogres-
sion in the position of minorities. Because the
new plan enhanced the position of minorities, it
could not be found to have the effect of diluting
or abridging the right to vote.

Morris v. Gressette, 432 U.S. 491 (1977): In
this case, the Supreme Court held that judicial
review of the Attorney General's action under
section 5 of the Voting Rights Act is precluded.

Presley v. Etowah County Commission,
502 U.S. 491 (1992): Here, the Supreme Court
was presented with two consolidated appeals
concerning changes in the decisionmaking au-
thority of the elected members of two different
county commissions in Alabama. In Etowah
County, the commission passed a resolution
shortly before the first black member was
elected following the commission's restructuring
pursuant to a consent decree. Where the com-
missioners had previously controlled the moneys
for road repairs, maintenance, and improvement
for their own district, the resolution provided
that all such moneys be maintained in a common
account for the use of the entire county. In Rus-
sell County, the commission passed a resolution
delegating control over road construction, main-
tenance, and inventory to the county engineer,
an official appointed by the entire commission
and responsible to it. Formerly, the commission-
ers themselves had exercised such control. The
Court reviewed its section 5 cases and deter-
mined that there are four contexts in which sec-
tion 5 applies: (1) changes involving the manner
of voting, (2) changes in candidacy requirements
and qualifications, (3) changes in the composi-
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tion of the electorate that may vote, and (4)
changes affecting the creation or abolition of an
elective office. The Court held that neither of the
resolutions at issue fell within the four contexts
of changes "with respect to voting," which would
make section 5 applicable. Rather, the changes
were mote in the nature of changes "with respect
to governance."

Morse v. Republican Party of Virginia,
517 U.S. 186 (1996): Here, the Supreme Court
held that Virginia's Republican Party acted un-
der authority of Virginia when it picked its can-
didate for United States senator at the party's
convention. Therefore, its imposition of a regis-
tration fee for voters to become delegates to the
convention was subject to section 5 preclearance.

In addition to litigation under section 5 of the
Voting Rights Act that challenged changes to vot-
ing procedures enacted by states, vote dilution
claims continued under the Constitution and sec-
tion 2 of the Voting Rights Act.38 These cases of-
ten challenged practices such as multimember
districts or at-large voting that functioned to
minimize the voting strength of minorities.

White v. Regester, 412 U.S. 755 (1973): This
case involved a 14th Amendment challenge to
two multimember districts in the Texas House of
Representatives, claiming that they diluted the
voting strength of racial and ethnic minorities.
The Court noted it is not enough to allege a
population has not had legislative seats in pro-
portion to its voting potential, but the plaintiffs
must prove the political process was not equally
open to participation by the particular group.
The Court upheld the lower court's decision that
the districts invidiously discriminated against
black and Mexican American voters, finding the
evidenCe of historical political discrimination
against these groups and the residual effects of
that discrimination sufficient to sustain the
judgment.

38 This section provides that "[n]o voting qualification or
prerequisite to voting, or standard, practice, or procedure
shall be imposed or applied by any State or political subdivi-
sion in a manner which results in a denial or abridgment of
the right of any citizen of the United States to vote on ac-
count of race or color. .. ." 42 U.S.C. § 1973 (1994).

Zimmer v. McKeithen, 485 F.2d 1297 (5th
Cir. 1973), aff'd, East Carrol Parish School
Board v. Marshall, 424 U.S. 636 (1976): The
Fifth Circuit in this case considered a constitu-
tional challenge to at-large elections for school
board and police juries in East Carroll Parish,
Louisiana. The Court held that while at-large
and multimember districting schemes are not
per se unconstitutional, they are unconstitu-
tional if it is demonstrated that minorities have
less opportunity to participate in the political
process and elect legislators of their choice. The
Court then delineated a number of factors to be
considered in making such a determination, in-
cluding lack of access to the slating process; un-
responsiveness of legislators to the needs of the
minority community; a tenuous policy underly-
ing the preference for multimember or at-large
voting; the existence of past discrimination; or the
existence of large districts, majority vote require-
ments, and anti-single-shot voting provisions.

82

The standards from the above cases and the
factors outlined in the Zimmer decision were
used in evaluating and adjudicating claims of
minority vote dilution under the Constitution
and the Voting Rights Act until a Supreme
Court decision in 1980.39 In Mobile v. Bolden,40
the Court considered whether the at-large sys-
tem for electing the Mobile, Alabama, City
Commission violated the rights of black voters in
the city under section 2 of the Voting Rights Act
and the 14th and 15th Amendments. A plurality
of the Court reversed the decisions of the lower
courts, which had found that the at-large system
violated the plaintiffs' rights and held that the
plaintiffs must demonstrate discriminatory in-
tent to prevail on vote dilution claims.41

1982 Amendments to the Voting Rights Act
In response to the Mobile decision, the Voting

Rights Act was amended again in 1982.42 The
amendments restored the results standard prior
to the Supreme Court's decision in Mobile v.
Bolden and made clear that proof of discrimina-
tory purpose was not necessary to establish a

89 Mobile v. Bolden, 446 U.S. 55 (1980).

40 Id.

41 Id. at 74.

42 Voting Rights Act Amendments of 1982, Pub. L. No 97-
205, 96 Stat. 131.
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violation of section 2. The new language of the
statute read:

No voting qualification or prerequisite to voting or
standard, practice, or procedure shall be imposed or
applied by any State or political subdivision in a
manner which results in a denial or abridgment of the
right of any citizen of the United States to vote on
account of race or color. . . .

A violation of subsection (a) is established if, based on
the totality of the circumstances, it is shown that the
political processes leading to nomination or election
in the state or political subdivision are not equally
open to participation by members of a class of citizens
protected by subsection (a) in that its members have
less opportunity than other members of the electorate
to participate in the political process and to elect rep-
resentatives of their choice.43

The Senate Judiciary Committee report
elaborated on typical factors probative of a sec-
tion 2 violation:

The extent of any history of official discrimi-
nation in the state or political subdivision
that touched the right of the members of the
minority group to register, vote, or otherwise
participate in the democratic process.
The extent to which voting in the elections of
the state or political subdivision is racially
polarized.
The extent to which the state or political
subdivision has used unusually large elec-
tion districts, majority vote requirements,
anti-single-shot provisions, or other voting
practices or procedures that may enhance
the opportunity for discrimination against
the minority group.
If there is a candidate slating process,
whether the members of the minority group
have been denied access to that process.
The extent to which members of the minority
group in the state or political subdivision
bear the effects of discrimination in such ar-
eas as education, employment and health,
which hinder their ability to participate ef-
fectively in the political process.
Whether political campaigns have been char-
acterized by overt or subtle racial appeals.

43 42 U.S.C. § 1973(a)(b) (1994).
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The extent to which members of the minority
group have been elected to public office in
the jurisdiction.

Additional factors that in some cases have had
probative value as part of plaintiffs' evidence to
establish a violation are:

whether there is a significant lack of responsiveness
on the part of elected officials to the particularized
needs of the members of the minority group; whether
the policy underlying the state or political subdivi-
sion's use of such voting qualification, prerequisite to
voting, or standard, practice or procedure is tenuous.44

The reinstitution of the results tests was particu-
larly significant with respect to vote dilution
claims, where proof of discriminatory motive in
the adoption of voting schemes such as multi-
member districts was increasingly difficult. The
elements of proof necessary for a section 2 claim
after the 1982 amendments were later clarified
by the Supreme Court.

Thornburg v. Gingles, 478 U.S. 30 (1986):
In this case, the Supreme Court for the first time
addressed the 1982 amendments to the Voting
Rights Act. The Court considered a claim that
multimember districts for the North Carolina
Legislature diluted black voting strength in vio-
lation of section 2. In addition to consideration of
the relevant factors delineated in the Senate re-
port accompanying the section 2 amendments,
the Court held that the following three factors
must be established to prove claims of vote dilu-
tion under section 2: (1) the minority group must
be able to demonstrate that it is sufficiently
large and geographically compact to constitute a
majority in a single-member district; (2) the mi-
nority group must be able to show that it is po-
litically cohesive; and (3) the minority must be
able to demonstrate that the white majority
votes sufficiently as a bloc to enable it usually to
defeat the minority's preferred candidate.

Chisom v. Roemer, 501 U.S. 380 (1991): The
Supreme Court in this case held that section 2 of
the Voting Rights Act applies to judicial elections.

44 S. Rep. No. 97-417. 97th Cong., 2d Sess. 28-29 (1982),
reprinted in 1982 U.S.C.C.A.N. 177, 206-07.
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Growe v. Emison, 507 U.S. 25 (1993): In this
case, the Supreme Court held that the three pre-
requisites identified in Thornburg v. Ging les as
necessary to establish a vote dilution claim with
respect to a multimember districting plan are
also necessary to establish a vote fragmentation
claim with respect to a single-member district.

Voinovich v. Quilter, 507 U.S. 146 (1993):
The Supreme Court recognized that manipula-
tion of district lines can dilute the voting
strength of politically cohesive minority group
members, whether by fragmenting the minority
voters among several districts where a bloc-
voting majority can routinely out-vote them, or
by packing them into one or a small number of
districts to minimize their influence in the
neighboring districts. In 1996, however, the
Court vacated its earlier decision based upon its
holdings in Shaw v. Hunt, 517 U.S. 899 (1996),
and Bush v. Vera 517 U.S. 952 (1996) (below),
and remanded the case to the,district court. Ap-
plying rational basis scrutiny, the district court
upheld the redistricting plan, finding that it did
not violate the equal protection clause.45

Holder v. Hall, 512 U.S. 874 (1994): This
case involved a section 2 vote dilution challenge
by black plaintiffs against Bleck ley County,
Georgia's single-commissioner form of govern-
ment. The plaintiffs claimed that the county
should have a commission of sufficient size so
that, with single-member districts, the county's
black citizens could constitute a majority in one
of the districts. The Supreme Court held that,
because there was no objective and workable
benchmark against which to compare the exist-
ing practice, a challenge to the size of a govern-
ing authority could not be maintained under sec-
tion 2.

Johnson v. De Grandy, 512 U.S. 997 (1994):
Addressing a redistricting plan in Florida, the
Supreme Court held that the proportionality
(the percentage of majority-minority districts
compared with the percentage of minorities
throughout the state) of race was a relevant con-
sideration in redistricting decisions. The Court
also noted that the ultimate goal of section 2 is
equality of proportionality, not a guarantee of

45 Quilter v. Voinovich, 981 F. Supp. 1032 (N.D. Ohio 1997),
affd, 523 U.S. 1043 (1998).
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electoral success for minority preferred candi-
dates of whatever race.

In 1997, the Supreme Court addressed the in-
terplay between sections 2 and 5 of the Voting
Rights Act. In Reno v. Bossier Parish, the Su-
preme Court addressed the issue of whether the
Justice Department may consider if a legislative
plan violates section 2 of the Voting Rights Act
in determining whether to grant preclearance
under section 5 of the act." The Court held that
preclearance may not be denied solely on the
basis that the voting plan violates section 2 but
left open the Department's ability to use evi-
dence of a section 2 violation in some degree
when deciding whether there is retrogression in
the position of minorities.47

Challenges to Majority-Minority Districts
For most of this century, voting rights actions

brought under the Constitution have challenged
practices that either were intended to or had the
effect of abridging or denying the rights of mi-
norities to vote. Often in vote dilution cases chal-
lenging at-large or multimember districts, the
remedy ordered by the court or agreed to by the
parties involved the creation of single-member
election districts with majority voting-age popu-
lations. More recently, 14th Amendment claims
have been raised in opposition to the creation of
majority-minority districts.

United Jewish Organizations of Wil-
liamsburgh, Inc. v. Carey, 430 U.S. 144
(1977): In this case, a group of Hasidic Jews
challenged a New York State reapportionment
plan, alleging that their 14th and 15th Amend-
ment rights were violated when a portion of
their community was reassigned to an adjoining
district in an alleged effort to achieve a racial
quota in districts. The Supreme Court held that
the use of racial criteria by the state in attempt-
ing to comply with section 5 of the Voting Rights
Act did not violate the 14th or 15th Amend-
ments. The Court further held that compliance
with the act often requires the use of racial con-
siderations in drawing district lines, and the
Constitution does not prevent the state from de-
liberately creating or preserving black majorities

46 Reno v. Bossier Parish Sch. Bd., 520 U.S. 471 (1997).

47 Id. at 486-90.

96



in particular districts in order to comply with
section 5.

Shaw v. Reno, 509 U.S. 630 (1993): In this
case, the Court considered a 14th Amendment
challenge by white voters to the creation of two
majority-black congressional districts in North
Carolina. The Supreme Court held that the
plaintiffs stated a cognizable claim under the
equal protection clause of the 14th Amendment
by "alleging that the legislation, though race
neutral on its face, rationally cannot be under-
stood as anything other than an effort to sepa-
rate voters into different districts on the basis of
race, and that the separation lacks sufficient jus-
tification."48

DeWitt v. Wilson, 856 F. Supp. 1409 (E.D.
Cal. 1994), aff'd in part and appeal dismissed in
part, 515 U.S. 1170 (1995): The court in this case
considered a challenge under the 14th and 15th
Amendments to California's redistricting plan
claiming that it was a racial gerrymander and
diluted white voter strength. The court rejected
the claim, finding that the plan was not a racial
gerrymander, but instead properly considered
race as one of many factors along with tradi-
tional redistricting principles and the require-
ments of the Voting Rights Act. The court found
that strict scrutiny is not required. The court
found, however, that even if strict scrutiny were
required, the California plan was narrowly tai-
lored to meet a compelling state interest.

Miller v. Johnson, 515 U.S. 900 (1995): The
Court in this case considered the constitutional-
ity of Georgia's 11th Congressional District,
which was one of three majority-black districts
created as a result of the Georgia Legislature's
1992 congressional redistricting plan. The Court
first upheld the lower court's finding that race
was the predominant factor motivating the
drawing of the 11th District, thus mandating the
application of strict scrutiny. The Court found
that the state's true interest in designing the
11th District was not to remedy previous dis-
crimination, but was to create a third majority-
black district to satisfy the Justice Department's
preclearance demands. The Court, assuming ar-
guendo that satisfying the Justice Department's

48 Shaw v. Reno, 509 U.S. 630, 649 (1993), reu'd, Shaw v.
Reno, 517 U.S. 899 (1996).
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preclearance demand was a compelling interest,
held that the adopted plan was not narrowly tai-
lored to meet that interest since Georgia's two
previous plans could not have violated section 2
of the Voting Rights Act.49

Shaw v. Hunt, 517 U.S. 899 (1996): In this
case, the Court again considered the equal pro-
tection challenge to North Carolina's redistrict-
ing plan, which created two majority-black dis-
tricts. On remand from Shaw v. Reno, the dis-
trict court upheld the constitutionality of the
plan, finding that it was narrowly tailored to
further the compelling interest of complying
with sections 2 and 5 of the Voting Rights Act.
The Supreme Court reversed the lower court
decision, holding that the plan was not narrowly
tailored to further a compelling state interest.
The Court assumed, but did not decide, that
compliance with section 2 could be a compelling
state interest. The Court held that to be nar-
rowly tailored the action must remedy the an-
ticipated violation or achieve compliance. In this
case, the Court found that the district could not
remedy a potential violation of section 2 because
the district did not contain a geographically
compact population.

Bush v. Vera, 517 U.S. 952 (1996): The
Court in this case considered an equal protection
challenge to three majority-minority voting dis-
tricts in Texas. The Court found that the dis-
tricts were subject to strict scrutiny, and that
they were not narrowly tailored to serve a com-
pelling state interest. Again, the Court assumed
that compliance with section 2 could be a com-
pelling state interest, but held that the districts
in this case were not narrowly tailored because
they were bizarrely shaped and far from com-
pact, which was attributable to racially moti-
vated gerrymandering that subordinated tradi-
tional districting principles to race substantially
more than was reasonably necessary. The Court
also held that for an interest in remedying dis-

49 The case was remanded to the district court, which de-
ferred to the State Legislature. After the Legislature was
unable to reach agreement, the court drew its own plan,
containing one majority-black district. The district court's
plan was challenged by voters and by the United States
alleging that the plan did not adequately take into account
the interests of Georgia's black population. The Supreme
Court upheld the district court's plan in Abrams v. Johnson,
521 U.S. 74 (1997).
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crimination to be compelling, the discrimination
must be specific and identified.

Lawyer v. Department of Justice, 521 U.S.
567 (1997): The Court reviewed a legislative dis-
trict of the Florida Legislature. In holding that
the district was constitutional, the Court noted
that the evidence supports the trial court's opin-
ion that race did not predominate Florida's dis-
tricting decision. The appellants had argued that
there was a subordination of traditional district-
ing principles evidenced by the facts that the
district encompassed more than one county,
crossed a body of water, was irregular in shape,
and contained a percentage of black voters
higher than the overall black population in the
constituent counties. The Court found that on
each of the points, the district was no different
from what Florida's traditional districting prin-
ciples could be expected to produce.

In the midst of the litigation regarding redis-
tricting and the Voting Rights Act, another issue
affecting redistricting has garnered attention.
Subsequent to the 1990 census, the Census Bu-
reau found that it had undercounted the popula-
tion.)3ased on the results of a "post-enumeration
survey," which attempted to measure the rate at
which people were omitted or erroneously enu-
merated by the census, the Census Bureau de-
termined that the 1990 census resulted in a na-
tional undercount of 2.1 percent, or approxi-
mately 5.3 million persons out of a total popula-
tion of approximately 255 million.50 The under-
count was greater for members of racial _and
ethnic minorities. Hispanics were undercounted
by 5.2 percent, African Americans by 4.8 percent
and Asian and Pacific Islanders by 3.1 percent.51

HISTORY OF VOTING RIGHTS IN MISSISSIPPI
The state of Mississippi was particularly re-

sistant, even among southern states, to the pro-
vision and protection of voting rights for African
Americans following the Civil War. Blacks in
Mississippi did enjoy quick but short-lived politi-

5° City of New York v. U.S. Dept. of Commerce, 34 F.3d
1114, 1121 (2d Cir. 1994), rev'd, 517 U.S. 1 (1996).

51 Id. at 1121-1122. Reversing the Second Circuit's opinion,
the Supreme Court held that the decision by the Secretary
of Commerce not to statistically adjust the census using the
postenumeration survey violated neither the Constitution
nor federal law. Wisconsin v. City of New York, 517 U.S. 1,
24 (1996).

86

cal participation during Reconstruction. In 1870,
for example, 30 of the 107 members of the Missis-
sippi State House of Representatives were African
American, as were five of the 30 state senators.
At that time, African Americans represented a
majority of registered voters in Mississippi.52

This progress though did not last long. Those
who were against black suffrage resorted to
various means to restrict the black vote. In 1890,
Judge J.J. Chrisman stated:

It is no secret that there has not been a full vote and
a fair count in Mississippi since 1875that we have
been preserving the ascendancy of the white people by
revolutionary methods. In plain words we have been
stuffing the ballot boxes, committing perjury, and . . .

carrying the elections by fraud and violence until the
whole machinery was about to rot down. No man can
be in favor of the election methods which have pre-
vailed . .. who is not a moral idiot.53

Further, although the Military Reconstruc-
tion Acts of 1867 had required southern states to
adopt new constitutions granting suffrage rights
to African American males, the states were not
prevented from later changing their constitu-
tions. At Mississippi's constitutional convention
in 1890, the so-called Mississippi plan was
adopted, which included several provisions in-
tended to deny blacks the right to vote, including
a poll tax; a literacy test; a durational residency
requirement; a disenfranchising crimes provi-
sion; and a dual registration system, which re-
quired separate voter registration for municipal
elections.54 The goal of the convention was to
"devise such measures, consistent with the Con-
stitution of the United States, as will enable us
to maintain a home government, under the con-
trol of the white people of the state."55 The Su-

52 Frank R. Parker, David C. Colby, and Minion K.C. Morri-
son, "Mississippi," in Quiet Revolution in the South, eds.
Chandler Davidson and Bernard Grofman (Princeton, NJ:
Princeton University Press, 1994), pp. 136-37.
53 James W. Silver, Mississippi: The Closed Society (New
York: Harcourt, Brace & World, Inc., 1964), p. 16.

54 Mississippi State Chapter, Operation PUSH v. Allain, 674
F. Supp. 1245, 1251 (N.D. Miss. 1987) affd sub nom., Mis-
sissippi State Chapter, Operation PUSH v. Mabus, 932 F.2d
400 (5th Cir. 1991) (citing Miss. Corisr. of 1890, art. 12, §§
241, 243, 244). The dual registration requirement remained
until it was finally overturned in 1987. At that time, Missis-
sippi was the only state to have such a requirement.
55 United States v. Mississippi, 229 F. Supp. 925, 985 (S.D.
Miss. 1964), rev'd, 380 U.S. 128 (1965) (Judge Brown dis-
senting) (quoting Senator George).
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preme Court upheld the constitutionality of Mis-
sissippi's new constitutional provisions, finding
that the restrictions on voting did not violate the
14th Amendment, because they did not, on their
face, discriminate between the races and because
it had not been shown that the actual admini-
stration was evi1.56 These restrictions were codi-
fied by the Mississippi Legislature in 1892, and
thereafter, the number of blacks registered to vote
dropped to 6 percent of the eligible population.57

Efforts in Mississippi to increase and maintain
black disenfranchisement continued throughout
the 20th century. With the inception of prima-
ries in 1902, the Democratic Party permitted
only white Democrats to participate.58 After the
Supreme Court outlawed the whites-only prima-
ries, the Mississippi State Democratic Party
passed a resolution in 1947 requiring those citi-
zens who wished to vote in the primaries to swear
allegiance to the principles of the party, which
included opposition to federal legislation abolish-
ing the poll tax, punishing lynching, and estab-
lishing a fair employment practice commission.59

In response to the beginnings of the voter
registration movement in the 1950s, the Missis-
sippi Legislature in 1955 enacted several provi-
sions intended to prevent black voter registra-
tion, including a prohibition on satellite registra-
tion and removal of the voter registration book
from the county registrar's office.68 This measure
eliminated a previous statutory requirement
that registrars visit each precinct in the county
to register voters, and meant that citizens had to
travel to the county courthouse to register to
vote, often many miles awaya burden much
more difficult for blacks, who tended to be poorer
and had less access to transportation.61 Black

56 Williams v. Mississippi, 170 U.S. 213, 225 (1898).

57 Chandler Davidson, "The Voting Rights Act: A Brief His-
tory," in Controversies in Minority Voting: The Voting Rights
Act in Perspective, eds. Bernard Grofman and Chandler
Davidson (Washington, DC: The Brookings Institution,
1992), p. 11.

59 United States v. Mississippi, 229 F. Supp. at 988.

59 Id. at 988-89; Steven F. Lawson, Black Ballots: Voting
Rights in the South, 1944-1969 (New York: Columbia Uni-
versity Press, 1976), p. 2.
so IvIississippi State Chapter, Operation PUSH v. AI lain, 674
F. Supp. 1245, 1251-52 (N.D. Miss. 1987), affd sub nom.,
Mississippi State Chapter, Operation PUSH v. Mabus, 932
F.2d 400 (5th Cir. 1991).
61 Id.; John Dittmer, Local People: The Struggle for Civil
Rights in Mississippi (Urbana, IL: University of Illinois
Press, 1994), pp. 70-71.

87

voter registration in Mississippi, which had
reached 22,000 citizens in 1954, dropped to
12,000 the next year.62

In 1960, the Mississippi Constitution was
amended to require "good moral character" as a
qualification for voting, and in 1962 the Missis-
sippi Legislature passed a series of provisions to
stop black voter registration. These measures
included a "good moral character" requirement
and a procedure for challenging the moral char-
acter of any applicant; a prohibition on any as-
sistance in filling out voter registration forms; a
ban on registrars providing applicants with rea-
sons for rejecting their applications for registra-
tion; a requirement that the names and ad-
dresses of all applicants be published in the local
paper; a requirement that the applicant copy a
section of the constitution selected by the regis-
trar and write an interpretation of the section
and a statement of the duties and obligations of
citizenship; and a requirement that no applica-
tion be approved unless all the blanks on the
form were properly and responsively filled out
and both the oath and the application form
signed separately.63 In 1962, the State Legisla-
ture also enacted a statute requiring all munici-
palities with a mayor-board of alderman form of
government to elect their aldermen on an at-
large basis. The purported purpose of this law
was "to maintain our southern way of life."64 Re-
cently opened records of the Mississippi Sover-
eignty Commission reveal that one circuit clerk
in Union County remarked to an investigator to
the Sovereignty Commission that black registra-
tion was going well because the people signing
up were "good Negroes, not riffraff."65 The clerk
reportedly indicated that voter law restrictions,
including the poll tax and a literacy test, were
keeping "riffraff' off the voting rolls.66

As a result of these statutory and constitu-
tional restrictions, along with extensive and bru-

62 Mississippi State Chapter, Operation PUSH v. Al lain, 674
F. Supp. 1245, 1252 (N.D. Miss. 1987), affd sub nom., Mis-
sissippi State Chapter, Operation PUSH v. Mabus, 932 F.2d
400 (5th Cir. 1991); Dittmer, Local People, pp. 70-71.
63 operation PUSH, 674 F. Supp. at 1252 (citing 1962 Miss.
Laws 570, 575); United States v..Mississippi, 229 F. Supp. at
996-97.
64 Frank Parker, Black Votes Count (Chapel Hill, NC: Uni-
versity of North Carolina Press, 1990), p. 161.
65 "Racist Agency's Records Revealed," The Washington
Times, Mar. 18, 1998, p. A6.

66 Ibid.
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tal voter intimidation and violence, only 6.7 per-
cent of the eligible blacks in Mississippi were
registered to vote in 1964.67 In the Delta county
of Sunflower there were 13,000 eligible black
voters, but fewer than 200 were registered. Simi-
larly, in Leflore County, only 250 blacks were
registered out of a black population of approxi-
mately 30,000.68 The Mississippi State Legisla-
ture remained all white, in a state with a 42 per-
cent black population, and the only black elected
officials in the state were the mayor and city
council of the all-black town of Mound Bayou.68

Voter registration rates for African Ameri-
. cans changed dramatically following passage of
the Voting Rights Act, with the black registra-
tion rate in Mississippi rising to 59.8 percent of
eligible voters by 1967.78 In response to the Vot-
ing Rights Act, the Mississippi Legislature in its
1966 session passed a series of measures chang-
ing the state's election laws, including switching
from district to countywide elections; increasing
filing requirements for independent candidates;
changing elected positions to appointed ones;
and combining majority-black counties with ma-
jority-whites ones. As a result, 14 counties re-
placed district elections with at-large elections
for county boards of supervisors, 22 counties
switched from district to at-large elections for
county boards of supervisors, 22 counties
switched from district to at-large elections for
county school board races, and 46 towns and cit-
ies in Mississippi changed to at-large elections
for city council races.7i

State officials also engaged in racial gerry-
mandering in the years following passage of the
Voting Rights Act, particularly with respect to
Mississippi's five congressional districts. The
Mississippi Delta region, which has always had
the largest population of blacks in the state, his-
torically constituted a single congressional dis-

67 USCCR, Voting Rights Act, p. 43, table 3. This registra-
tion rate was low even in comparison to other southern
states, where the black registration rates were as follows:
Alabama, 19.3 percent; Georgia, 27.4 percent, Louisiana,
31.6 percent; North Carolina, 46.8 percent; South Carolina,
37.3 percent; and Virginia, 38.3 percent. Even though the
registration rates for African Americans in these states were
higher in comparison to Mississippi, they still were 30 to 50
percentage points lower than white registration rates. Ibid.
69 Dittmer, Local People, pp. 70-71.

69USCCR, Voting Rights Act, pp. 128-29.
70 Ibid., p. 43.

71 Parker, Black Votes Count, pp. 34-35.

trict, beginning in 1882 and continuing through
redistricting plans adopted in 1932, 1952, and
1962. In 1966, however, the Legislature redrew
the lines of the district and divided the Delta
region among three congressional districts, re-
sulting in a majority white voting-age population
in all five districts.72 Racial gerrymandering also
occurred with respect to county supervisor dis-
tricts, preventing the election of black supervi-
sors even with the existence of single-member
districts.73

Obstacles to black voting and candidacy con-
tinued in Mississippi, as documented by the
Commission during the 1970s. Blacks attempt-
ing to register and vote faced dual registration
requirements, erratic hours at the clerks' offices,
intimidation and humiliation by registration of-
ficials, purging of voter registration rolls, denials
of ballots, and the location of polling places in
all-white clubs and lodges.74 African Americans
seeking elective office also encountered barriers
that made running for office and winning ex-
tremely difficult. These barriers included filing
fees; obstruction by officials in obtaining infor-
mation about qualifying to run and lists of regis-
tered voters; restrictions on and interference
with the use of poll watchers by black candi-
dates; discrimination in vote counting; limited
access to the white community during cam-
paigns; and restrictions on independent and
third-party candidates.78

Litigation under the Constitution and the
Voting Rights Act, in addition to section 5 objec-
tions entered by the Department of Justice, were
instrumental in increasing access to the political
process for black citizens of Mississippi and pre-
venting implementation of laws enacted by the
Mississippi Legislature intended to prevent
black voter registration and participation.

Dyer v. Love, 307 F. Supp. 974 (N.D. Miss.
1969): This case concerned the districts for the
Washington County Board of Supervisors. The
court held that absent clearance by the Attorney
General under section 5 of the Voting Rights
Act, the board of supervisors for Washington

72 Ibid., pp. 41-43.

76 Ibid., pp. 152-56.

74 USCCR, Voting Rights Act, pp. 69-130.
75 Ibid., pp. 131-72.
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County did not have the authority to order at-
large elections for county supervisor positions.

Moore v. Lel lore County Board of Elec-
tion Commissioners, 502 F.2d 621 (5th Cir.
1974): The court in this case upheld the decision
of the lower court, which ordered the county to
hold district elections rather than at-large elec-
tions for the Leflore County Board of Supervi-
sors because at-large elections diluted black vot-
ing strength and failed to take into consideration
legitimate planning objectives. The court also
rejected a county reapportionment scheme that
diluted black voting strength and adopted an-
other plan that created a majority-black voting-
age population in four out of the five districts.

Stewart v. Waller, 404 F. Supp. 206 (N.D.
Miss. 1975): This case involved a challenge un-
der the 14th and 15th Amendments to the 1962
Mississippi statute that required at-large elec-
tions for all aldermen and city council positions
in municipalities, where they formerly had been
elected from wards. The court held that the stat-
ute violated the 14th and the 15th Amendments
as a purposeful device conceived and operated to
further racial discrimination in voting.

O'Neal v. Simpson, 350 So. 2d 998 (Miss.
1977), cert. denied, 435 U.S. 934 (1978): The
Mississippi Supreme Court in this case consid-
ered a challenge to a Mississippi statutory provi-
sion that dictated that illiterate voters could re-
ceive assistance only from election managers
whereas blind and disabled voters could receive
assistance from any person of their choice. The
court held that the provision violated the equal
protection clause of the 14th Amendment.

Black political participation and registration
in Mississippi began to increase slowly through-
out the 1970s and 1980s. Mississippi elected 22
black candidates statewide in the 1967 elections,
mostly in justice of the peace and constable of-
fices.78 Included in this number was the state's
first black state legislator elected since Recon-
struction, Robert Clark, who testified, "I was
elected November 1967. And, incidentally, when
Mayor Blackwell was talking about not being
able to vote, . . . the first time I voted, I voted for

76 Parker, Black Votes Count, p. 72; The Commercial Appeal,
Jan. 3, 1993, p. A9.

myself in 1967."77 In 1968, Mississippi had a to-
tal of 29 black elected officials, and by 1974, this
number had risen to 191. As of 1974, however,
Mississippi still had only one black state legisla-
tor, far fewer than other southern states, all of
which had lower black populations. For example,
Alabama had 15 black state legislators, Georgia
22, Louisiana 9, North Carolina 6, and South
Carolina 13.78 The primary reason for the dearth
of black state legislators was the election plan in
use at that time, which comprised mostly multi-
member districts. In 1971, 29 black candidates
ran for office in multimember districts, and all
but one of them were defeated. By 1979 Missis-
sippi instituted a new single-member district
plan for the Legislature, and 17 blacks were
elected, 15 to the House and two to the Senate.70

A new plan for Mississippi's congressional
seats also led to the election of the state's first
black congressman. In 1981, the Department of
Justice filed a section 5 objection to Mississippi's
congressional district plan. As a result, a federal
judge developed a new plan, including the Sec-
ond Congressional District, which encompassed
the Delta region and created the only majority-
black district.80 In 1986, Mike Espy was elected
from that district, becoming the first black con-
gressman from Mississippi since Reconstruction.

During the 1980s, many battles were still be-
ing fought in Mississippi with respect to local
election districts to ensure the protection of vot-
ing rights for African Americans. Litigation con-
tinued, with the filing of more than 30 county
redistricting cases, and Mississippi's dual regis-
tration system, in effect since 1890, was finally
overturned.81 The Department of Justice contin-
ued to monitor changes in election procedures in

77 Robert Clark, testimony before the U.S. Commission on
Civil Rights, hearing, Greenville, MS, Mar. 6-8, 1997,
transcript, p. 705 (hereafter cited as Hearing Transcript).
78USCCR, Voting Rights Act, pp. 50-51, 63.

79 Parker, Black Votes Count, pp. 122-26.
88 See Jordan v. Winter, 604 F. Supp. 807 (N.D. Miss.), affd,
469 U.S. 1002 (1984), in which the court held that the in-
terim congressional redistricting plan, which divided the
black population of the state into two high-impact districts
rather than concentrating it into one district, violated sec-
tion 2 by diluting minority voting strength. The court then
approved a new plan that provided for a black voting-age
majority in one of Mississippi's five congressional districts.
81 Mississippi State Chapter, Operation PUSH v. Allain, 674
F. Supp. 1245 (N.D. Miss. 1987), affd sub nom., Mississippi
State Chapter, Operation PUSH v. Mabus, 932 F.2d 400 (5th
Cir. 1991).
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Mississippi, entering 48 section 5 objections to
redistricting plans in 28 counties.82

Kirksey v. Board of Supervisors, of Hinds
County, Mississippi, 554 F.2 139 (5th Cir.),
cert. denied, 434 U.S. 968 (1977): This case in-
volved a challenge by black plaintiffs to the es-
tablishment of a court-approved plan proposed
by the Hinds County Board of Supervisors for
voting districts in Hinds County, Mississippi.
The plan created five districts that divided the
predominately black city of Jackson, none of
which had a majority voting-age population. Al-
though the county had a black population of 39.1
percent, no black had ever been elected to a
county office. The Fifth Circuit held that the
plan violated the 14th and 15th Amendments
because it canceled or minimized the voting
strength of the black minority by fragmenting a
geographically concentrated minority and per-
petuating a history of denial of access. On re-
mand, the district court in Kirksey u. Board of
Superuisors, of Hinds County, Miss., 468 F.
Supp. 285 (S.D. Miss. 1979), approved the new
plan that created two districts that had black
voting-age populations of 55 percent or more. In
the 1979 county elections, two black candidates
were elected as county supervisors. They were
the first black county supervisors elected in
Hinds County since Reconstruction.83

Jordan v. City of Greenwood, Mississippi,
599 F. Supp. 397 (N.D. Miss. 1984): In this case,
the court found that Greenwood's at-large com-
mission form of government violated section 2 of
the Voting Rights Act.

Mississippi State Chapter, Operation
PUSH v. Al lain, 674 F. Supp. 1245 (N.D. Miss.
1987), aff'd sub nom., Mississippi State Chap-
ter, Operation PUSH v. Mabus, 932 F.2d 400
(5th Cir 1991): In this case, the court considered
a section 2 challenge to a dual registration re-
quirement and a prohibition on satellite voter
registration. Under Mississippi statute, to be a

82 Parker, Black Votes Count, p. 152. Each county in Missis-
sippi is governed by a five-member board of supervisors. The
districts from which the supervisors are elected also func-
tion as election districts for school board members, election
commissioners, justices of the peace, and constables. Ibid.,
pp. 152-53.
83 Ibid., p. 156.

qualified elector for all municipal elections, a
resident was required to register with the mu-
nicipal clerk after having registered at the office
of the county registrar. In addition, only munici-
pal clerks who had been appointed as deputy
county registrars were eligible to register voters
for county, state, and federal elections. This of-
ten required residents to travel long distances to
a county seat in order to register for nonmunici-
pal elections and resulted in a black voter regis-
tration rate that was 25 percent below that of
white citizens. The court found these practices to
be in violation of section 2 of the Voting Rights
Act.84

Martin v. Allain, 658 F. Supp. 1183 (S.D.
Miss. 1987): In this case, the court considered a
section 2 challenge to the at-large post-election
methods and the multimember districts used to
elect circuit, chancery, and county court judges.
The court held that although many of the factors
considered in the "totality of the circumstances"
test applied to all the judicial districts, the plain-
tiffs proved a violation of section 2 only with re-
spect to certain districts, those in which there
was a sufficiently large and geographically com-
pact minority group which could constitute a
majority in a single-member district. In Martin
u. Mabus, 700 F. Supp. 327 (S.D. Miss. 1988), the
court ordered the creation of single-member
subdistricts as a remedy for the section 2 viola-
tion in Martin u. Allain.

As a result of these and similar actions, the
number of black elected officials in Mississippi
began to rise gradually throughout the 1980s
and into the 1990s. Many majority-black coun-
ties in the Mississippi Delta, that had no or only
one black supervisor until the late 1980s, began
to elect black representatives (see appendix A).
Similar increases occurred with respect to black
representation in municipal elected offices.
Whereas in 1965 most cities and towns in Mis-
sissippi elected city council and board of alder-
men members through at-large elections, by

84 The district court gave the Mississippi Legislature the
opportunity to cure the violation. In its 1988 session, the
Legislature enacted legislation eliminating the dual regis-
tration requirement and establishing satellite registration.
The district court determined that the legislation cured the
violations of the Voting Rights Act. Mississippi State Chap-
ter, Operation PUSH v. Mabus, 717 F. Supp. 1189 (N.D.
Miss. 1990), affd, 932 F.2d 400 (5th Cir. 1991).
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1988 most had converted to ward or single-
member district plans. As a result, the number
of black elected officials on municipal governing
bodies rose substantially throughout the 1980s,
nearly doubling between 1984 and 1993 (see ap-
pendix B).

CURRENT POLITICAL REPRESENTATION IN

MISSISSIPPI
Although progress was slow, by the mid-

1990s Mississippi had more black elected offi-
cials than any other state. Particularly in the
Delta, where all the counties are majority black,
political representation for African Americans
has risen significantly.

Redistricting at the state and local levels con-
tinued after the 1990 census. Litigation filed in
1991 resulted in reapportionment of the State
Legislature after which the number of black rep-
resentatives doubled. Before redistricting the
State Legislature was 11 percent black in a state
with a black voting-age population of 31.6 per-
cent. By the time of the Commission's hearing in
March 1997, the State Legislature was 25.9 per-
cent black, with 10 black senators, up from two,
and 35 black representatives, up from 21.85
Robert Clark testified that there were several
majority-black districts that did not elect a black
member due to political differences among the
black voting population.88

Testimony given at the Commission's hearing
indicated that Mississippi now has more black
elected officials than anywhere else in the
United States.87 By the end of 1992, there were
more than 825 black elected officials in Missis-
sippi.88 Overall, nearly 200 black elected officials
were women.89 Unita Blackwell noted, however,
that women are not adequately represented in
leadership position: "We are the workers, but we
[are] still . . . trying to come into our own. And
I'm not just talking about black women; I'm talk-
ing about all women in the Mississippi Delta."80

85 Clark Testimony, Hearing Transcript, p. 706.

88 Ibid., pp. 706-07.
87 Unita Blackwell Testimony, Hearing Transcript, pp. 686
87; Clark Testimony, Hearing Transcript, p. 687.
88 Dittmer, Local People, p. 426.

89 Ibid., p. 427.

98 Blackwell Testimony, Hearing Transcript, p. 688. The
first black female legislator in Mississippi was not elected
until a special election in 1985 to fill a vacancy. In 1987,
Mississippi became one of the first Deep South states to

91

Some reports indicate that with the dramatic
increase in black representation in the Missis-
sippi Legislature, there has been racial polariza-
tion among the members of the Legislature.
State Representative Barney Scobey stated he
had never seen a session more divided along ra-
cial lines than the one ending in April 1993 in
which black representation in the Mississippi
Legislature had doubled.91 White lawmakers
counter that black lawmakers "can't deliver po-
litically . . . simply because they are not in step
with a majority of voters in Mississippi."82 As
recently as March 1998, the state Senate voted
along racial lines, 39 to 9, rejecting a proposal to
compensate the families of civil rights workers
killed during Mississippi's civil rights era.83

In 1949, political scientist V.O. Key stated
that "the beginning and the end of Mississippi
politics is the Negro."84 Race and politics con-
tinue to be intertwined in Mississippi nearly half
a century later. For example, in the 1995 may-
oral election in Greenville, George Patton, a
Greenville city councilman and mayoral candi-
date, accused Paul Artman, a fellow councilman
and mayoral candidate, of conspiring to prevent
a black majority on the counci1.95 Both candi-
dates were white. Artman and the others alleged
to be involved denied the charges. Artman, who
ultimately won the race, stated he was "greatly
saddened for Greenville that everything must
turn to race, especially when it comes to political
gains."98

Racial Bloc Voting
The increase in the number of black elected

officials in Mississippi can be attributed primar-
ily to the creation of majority-black districts.87 In

have a black woman in the State Senate when Senator Alice
Hardin was elected, in Parker, Black Votes Count, pp. 142
43.

91 National Public Radio, "Black Caucus Unable to Get Bills
in Mississippi Passed," Morning Edition, Apr. 30, 1993.

92 Ibid. (quoting Mississippi State Senator Mike Gunn).

93 "No Money for Rights Slayings," The Washington Post,
Mar. 5, 1998, p. A8.
94 V.O. Key Jr., Southern Politics in State and Nation (New
York: Knopf, 1949), p. 229 (cited in Parker, Black Votes
Count, p. 161).
95 Valerie Buckingham, "Stories Differ On What Went Down
in Mayor's Office," The Delta Gazette, Nov. 2, 1995, p. 3.

98 Ibid.

97 Parker, Black Votes Count, p. 136.
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the 1980s, almost 90 percent of the black south-
ern legislators were elected from majority-black
districts. Only four of the nearly 600 black
elected officials in Mississippi in 1988 were
elected from majority white districts, and only
19 were from districts that were less than 65
percent black.98 Similarly, throughout the South,
much of the increase in the number of black
southern legislators has resulted from an increase
in the number of majority-black districts.99

Witnesses at the Commission's hearing ex-
pressed some optimism that white crossover vot-
ing existed. Benjamin Griffith noted that Mike
Espy received a substantial amount of white
support in his re-election to the Congress in
1988.100 In his first bid for the seat, however,
former Congressman Espy received little white
support.101 Further, after hearing evidence in

99 See Martin v. Al lain, 658 F. Supp. 1183, 1195 (S.D. Miss.
1987) (four blacks elected from majority-white districts);
Martin v. Mabus, 700 F. Supp. 327, 333-34 n. 1 (S.D. Miss.
1988) (19 black officials elected from majority-black districts
with less than 65 percent black). The "65-percent rule" has
been widely recognized by courts as the percentage at which
black voters will be able to elect the candidates of their
choice. The figure reflects the reality that blacks generally
constitute a smaller proportion of the voting-age population
than of the total population, are registered to vote at lower
rates than whites, and turn out to vote at lower rates than
whites. See, e.g., Ketchum v. Byrne, 740 F.2d 1398, 1415-17
(7th Cir. 1984), cert. denied, 471 U.S. 1135 (1985) (indicating
that the 65-percent rule is widely recognized and accepted).
But see James v. City of Sarasota, Fla., 611 F. Supp. 25, 32-
33 (M.D. Fla. 1985) (appending a letter from Justice De-
partment explaining that "Mhere is no 65% threshold popu-
lation figure applied as a rule of thumb by the Department
in redistricting matters reviewed under Section 5").
99 Lisa Handley and Bernard Grofman, "The Impact of the
Voting Rights Act on Minority Representation: Black Office-
holding in Southern State Legislatures and Congressional
Delegations," in Quiet Revolution in the South: The Impact
of the Voting Rights Act, 1965-1990, eds. Chandler Davidson
and Bernard Grofman (Princeton, NJ: Princeton University
Press, 1994), pp. 335, 337.

100 Benjamin Griffith Testimony, Hearing Transcript, p. 698.
Espy won the respect of the white planters in his Delta dis-
trict by supporting their interests as a member of the House
Agriculture Committee. He received 40 percent of the 'white
vote in his re-election. Dittmer, Local People, p. 426. In
1995, the district court in Northern Mississippi noted racial
bloc voting in Calhoun County but also noted a diminution
of racially polarized voting. Clark v. Calhoun County, Miss.,
881 F. Supp. 252 (N.D. Miss. 1995), rev'd, 88 F.3d 1393 (5th
Cir. 1996).

101 Griffith Testimony, Hearing Transcript, p. 698. In 1986,
Mike Espy ran as a Democrat and challenged white Repub-
lican incumbent Webb Franklin. Espy narrowly won, receiv-
ing 97 percent of the black vote and 12 percent of the white
vote. Martin v. Allain, 658 F. Supp. 1183, 1194 (S.D. Miss.
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1987 from both sides' experts whose results and
conclusions were "essentially the same," the court
in Martin v. Attain found that "racial polarization
of voters exists throughout the State of Missis-
sippi . . . blacks overwhelmingly tend to vote for
blacks and whites almost unanimously for
whites in most black versus white elections."102

Benjamin Griffith expressed concern that the
gains made by enforcement of the Voting Rights
Act will be "questioned because of a fewand I
emphasize, a very fewinstances of either local
or statewide racially gerrymandered districts.
This is not good. And I think it comes back to a
concern that the Voting Rights Act through
utilization of race-predominant districting has
turned into a resegregation tool."103 Referring to
the recent Supreme Court voting rights cases,
Benjamin Griffith testified to the Commission
that:

Those cases have generated few racial gerrymander
challenges, not in the Delta, but in counties that are
peripheral to the Delta. And my concern is we've cre-
ated in some cases unjustifiable majority/minority
districts. In this context I mean unjustifiable in the
sense of shape and race being the predominant mo-
tive for creating those. . . . Hopefully, that will not be
the case in Mississippi, but I've got grave concerns
about the Second Congressional District [in Missis-
sippi] . . . We don't need litigation over racially ger-
rymandered districts to start undercutting the mas-
sive and worthy gains that fighting and litigation and

1987). In the 1996 congressional elections, five incumbent
black representatives who had originally won election from
majority-black districts retained their seats despite changes
to their districts following wrongful districting challenges.
Despite their victories, however, it should be noted that the
races still exhibited racially polarized voting. For example,
only 31 percent of white voters from Georgia's 11th District
voted for black incumbent Cynthia McKinney and only 36
percent of white voters in the state's Second District voted
for black incumbent Sanford Bishop. Moreover, in two dis-
tricts, black voters still constituted a plurality of voters.
192 Martin v. Allain, 658 F. Supp. 1183, 1194 (S.D. Miss.
1987). Moreover, sociologist James Loewen analyzed the
results of the voting in a citywide referendum regarding
whether the city should reform its at-large commission form
of government or replace it with a council whereby nine
council members would be elected from single-member dis-
tricts. Loewen found that, if one knew the voter's race, one
could predict the direction of the vote with 95.7 percent ac-
curacy. Whites voted to keep the commission form; blacks
voted to change to the council form. Jerry Himelstein, "Rhe-
torical Continuities in the Politics of Race: The Closed Soci-
ety Revisited," The Southern Speech Communication Jour-
nal, vol. 48 (Winter 1983), p. 153.

193 Griffith Testimony, Hearing Transcript, p. 694.
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years of toil have led us. And these are good results
that I'm afraid that, at least in some quarters, are'
being jeopardized.'"

Barriers to Black Political Participation
Although significant progress has been made,

subtle barriers to full political participation re-
main. Black voter registration and voting still
lag behind that of white citizens.105 Luther Alex-
ander testified that "[v]oter registration hasn't
been a problem, but we have had problems in
getting people to vote. So apathy is something
we need to discuss this morning: why people
don't vote."06 He expressed concern that voter
apathy would lead to the loss of black elected
officials.107 The primary reason for this shortfall
appears to be cynicism among black citizens and
a loss of confidence in government and in the
ability of officials to change their lives.

While some point to the historical condition of
African Americans in Mississippi as affecting
voter registration, Benjamin Griffith testified'
that the "extent to which there's a direct rela-
tionship between past official discrimination
against African American citizens, the extent of
that relationship as it compares to black elec-
toral participation is getting more and more
tenuous, more and more attenuated."108 In a

1" Ibid., pp. 695-97.
1" See, e.g., Blackwell Testimony, Hearing Transcript, pp.
688-89 ("I think that we have to take a look at . . . what is
the situation in our country that makes us not appreciate
this great right to vote").
106 Luther Alexander Testimony, Hearing Transcript, pp.
702-03. Similarly, Unita Blackwell testified that the Com-
mission should examine whether young people "[are] getting
ready to vote, or are they getting to this climate that's in
America that says . . . it's not going to solve anything or why
should we go out and vote, and that kind of thing. And I
think that we have to take a look at .. . what is the situation
in our country that makes us not appreciate this great right to
vote." Blackwell Testimony, Hearing Transcript, pp. 688-90.

1" Alexander Testimony, Hearing Transcript, p. 705.
108 Griffith Testimony, Hearing Transcript, p. 733. Interest-
ingly, following ratification of the 19th Amendment in 1919
until World War II, when women began to enter the work
force in unprecedented numbers, women registered and
voted at a much lower rate than did men. Even until the
1980s, the rate for women still lagged behind that for men
by at least 10 percentage points. Karen McGill Arrington,
"The Struggle to Gain the Right to Vote: 1787-1965," in
Voting Rights in America, eds. McGill Arrington and Wil-
liam L. Taylor (Washington, DC: Leadership Conference
Education Fund and the Joint Center for Political and Eco-
nomic Studies, Inc., 1992), pp. 32-33.
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similar vein, Robert Sanders, assistant attorney
general in Mississippi, stated:

In every election . . . people are urged to [vote] . . . the
media are flooded with requests to vote. In between
elections all public officials that I know of are con-
stantly going around and talking to high schools, even
the junior highs, imploring kids to get interested in
the process. It's simply at some point, it's a question
of individual behavior, whether people want to vote or
not . . . , there aren't barriers to registering.'"

Witnesses testified about the correlation be-
tween electoral participation, and poverty and
education. Mr. Griffith testified as to his belief
that "education is absolutely the key, without
which we'll make no progress in the Mississippi
Delta. In electoral participationminority ac-
cess and mobilizationI think the two are di-
rectly related, and I think those also are directly
related to poverty."m Similarly, Ms. Blackwell
testified that "when you study the poverty, eco-
nomics, the education, all of that hooks in to-
gether [with voting]. You've got to have [all] of it
going together. If you don't have it all going to-
gether, you know, that's how we fall down on
this side."Ill

Census figures demonstrate that voter par-
ticipation increases dramatically with family
income (see table 3.1). For example, among fami-
lies with income between $5,000 and $9,999, the
percentages who were registered and those who
actually voted in November 1994 were 40.6 per-
cent and 20 percent, respectively. Similarly,
among those whose income was between $10,000
and $14,999, 51 percent were registered and 33
percent voted in November 1994. In contrast,
among those with a family income of at least
$50,000, 76.8 percent were registered and 60.1
percent actually voted. While 25.2 percent of

109 Robert Sanders Testimony, Hearing Transcript, p. 810.
110 Griffith Testimony, Hearing Transcript, p. 726. Griffith
also noted, "We will not be mobilized and will not have par-
ticipation and will not have that equal access and opportu-
nity that the Voting Rights Act guarantees until we deal
with the poverty question through education. I think they
are inextricably related. Those are three things that I think
you can't deal with singly or in isolation." Ibid., p. 728.
111 Blackwell Testimony, Hearing Transcript, p. 722. See
also Brenda Wright Testimony, Hearing Transcript, p. 809
("Steps that need to be taken to ameliorate the still very
significant differences between white and black citizens in
terms of their access to jobs, to economic security, to a good
education. Those things are all tied up with political partici-
pation").
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Mississippi's population had income in 1989 be-
low the poverty line, the percentage of the black
population with income below the poverty line is
much higher, at 46.4 percent."2 In contrast, only
13.2 percent of the white population had income
below the poverty level in 1989.113

TABLE 3.1

Voting and Family Income in the 1994 Election

Under $5,000

% registered
40.6

% voted
20.0

$5,000-$9,000 43.2 23.5

$10,000-$14,999 51.0 33.0

$15,000-$24,999 58.0 40.4

$25,000-$34,999 63.1 44.9
$35,000449,999 68.1 50.1

$50,000 and over 76.8 60.1

Not reported 54.6 41.3

SOURCE: U.S. Department of Commerce, Bureau of the Census,
"Characteristics of the Voting-Age Population Reported Having
Registered or Voted: November 1994," <http://www.census.gov/
population/socdemo/voting/profile/ptable>.

TABLE 3.2

Voting and Educational Attainment in the 1996 Election

Less than high school
Some high school
High school graduate
Some college, including

associate degree
bachelor's degree or higher

% registered % voted
40.7 29.9

47.9 33.8
62.2 49.1

72.9 60.5

80.4 72.6

SOURCE: U.S. Department of Commerce, Bureau of the Census,
"Voting and Registration: November 1996," table 23, <http://www.
census.gov/population/socdemolvoting/history/vot23>.

Census figures also demonstrate a strong cor-
relation between educational attainment and
voter participation (see table 3.2). For example,
in the November 1996 election, voter turnout
among those with only some high school educa-
tion was 33.8 percent, ..ompared with a 72.6 per-

112 U.S. Department of Commerce, Bureau of the Census,
Social and Economic Characteristics: Mississippi, 1990 Cen-
sus of Population, No. CP-2-26, pp. 7, 34. In 1989, the aver-
age poverty threshold for a family of four persons was
$12,674.

113 Ibid., p. 31.
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cent turnout among persons with at least a
bachelor's degree.

In Mississippi, there are discrepancies in
educational attainment among blacks and
whites. Among persons 18 to 24 years old, the
percentage of whites with a high school degree
or better is 78.1 percent; the percentage of blacks
who have achieved at least a high school degree
is 65.7 percent."4 The discrepancy becomes
wider among older persons. For example, 71.7
percent of whites and 47.3 percent of blacks who
are 25 years old and over have at least a high
school degree."5 Among persons over 24 years
old, the percentage of whites having a bachelor's
degree is nearly twice that of blacks."6 Among
persons 25 to 34 years of age, the percentage of
white and black males who have a bachelor's
degree is 19.6 percent and 6.6 percent, respec-
tively."7 The percentage of white and black fe-
males who have a bachelor's degree is 19.9 per-
cent and 10.3 percent, respectively."8

Brenda Wright offered another reason con-
tributing to a lack of political participation: a
decrease_in grassroots organizing. She stated:

There's so much attention on spending money and
buying TV ads and so much less attention on grass-
roots and knocking on doors, even by the major politi-
cal parties, calling up voters and finding out, you
know, are you going to the polls. . . . I know some na-
tionwide studies have looked at that as a possible
cause of declining voter participation. 119

Ellis Turnage offered the Commission some
suggestions on increasing black political partici-
pation. He noted that hotly contested races draw
minorities out to vote. Some come to the polls on
election day because "they're too ashamed on
election day to say I'm not registered, and they'll
come down anyway and vote an affidavit bal-
lot."120 He suggested that Mississippi allow these
people to register for the next election.121 He also

114 See U.S. Department of Commerce, Bureau of the Cen-
sus, Social and Economic Characteristics: Mississippi, 1990
Census of Population, No. CP-2-26, p. 76.

"5 Ibid.
116 Ibid.

"7 Ibid.

"8 Ibid.

"9 Wright Testimony, Hearing Transcript, p. 810.
129 Ellis Turnage Testimony, Hearing Transcript, p. 815.
121 Ibid.
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advocated that at-large districts be eliminated
throughout Mississippi.122 Finally, he suggested
that the state provide money for "get out the
vote" efforts.123

Remnants of the former dual registration sys-
tem still affect some citizens. As noted earlier,
Mississippi voters previously had to register for
municipal elections with the municipal clerk af-
ter having registered at the office of the county
register.124 Because elimination of the dual sys-
tem was not retroactive, persons who registered
at the county before 1988 would still be unregis-
tered for municipal elections.

Another issue affecting black voter registra-
tion is the disenfranchisement of African Ameri-
can voters because of felony convictions. As more
young blacks are being put through the criminal
justice system, they are losing the right to vote.
A recent study by the National Sentencing Pro-
ject reported that about 4.2 million voting-age
Americans cannot vote because they are in
prison, on parole, or have permanently lost the
right to vote because of their convictions.126 Of
that number, about 1.4 million are black males,
which means that one in seven otherwise eligible
black males cannot vote.126 In Mississippi, one
who has been convicted of certain crimes as
listed in the state's constitution may not vote
even if he has already served his term.127 In

122 Ibid.

123 Ibid., p. 816.

124 Mississippi State Chapter, Operation PUSH v. Al lain,
674 F. Supp. 1245, 1248-49 (N.D. Miss. 1987), affd sub
nom., Mississippi State Chapter, Operation PUSH v. Mabus,
932 F.2d 400 (5th Cir. 1991).

123 Frank Green, "CURE Advised to Win Back Vote for Fel-
ons," The Richmond Times Dispatch, June 9, 1997, p. B3.
126 Ibid.

127 MISS. CONST. art. 12, § 241 (1998). See also Miss. CODE
ANN. § 23-15-19 (1998). There have been resolutions intro-
duced in the Mississippi Legislature to broaden the class of
felons to be precluded from voting. See H.R. Con. Res. 6,
1998 Reg. Sess., 1998 M.S. H.C.R. 6 (1998). Mississippi had
a history of selectively excluding certain felons from voting
in an effort to disqualify blacks; in 1890, Mississippi re-
placed a constitutional provision disenfranchising citizens
convicted of any crime with one barring only those convicted
of certain petty crimes that blacks were supposedly more
likely to commit than whites. See Ratliff v. Beale, 20 So.
865, 868 (Miss. 1896). See also Andrew L. Shapiro, "The
Disenfranchised," The American Prospect, November
December 1997, p. 60. The Supreme Court unanimously
struck down an Alabama constitutional provision with a
similar history of racial discrimination. Hunter v. Under-
wood, 471 U.S. 222 (1985).
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1997, Representative John Conyers (D-MI) in-
troduced legislation that would give former of-
fenders who are otherwise qualified the right to
vote in federal elections once they have been re-
leased from prison.128

African Americans running for office also en-
counter obstacles. Ms. Blackwell testified as to
the importance of money in elections.120 Black
candidates in Mississippi are not as well fi-
nanced as white candidates and have difficulty
raising money.130 White candidates often have
the ability to hire poll watchers, a luxury few
black candidates can afford. Robert Clark noted,
"When I ran for Congress in '82 and '84, if we
had gotten three more votes in each box
throughout the district, we would have been the
winner. But when we analyzed our votes we ana-
lyzed certain areas that had the same minority
percentages, where we had poll watchers we won
in those areas. And in similar areas where we
did not have the poll watchers, we lost."131

Impact of Black Political Power in Mississippi
Although African Americans in Mississippi

have achieved substantial electoral success, the
ability to translate that success into economic
gain and power has been less certain. According
to Children's Defense Fund figures, more than
half the state's bladiehildrenlived below the
poverty line in 1990.132 Census figurs, also indi-
cate that black per capita income was less than
half that of whites in Mississippi.133 With respect

128 H.R. 568, 105th Cong., 1st Sess. (1997). The bill was re-
ferred to the House Judiciary Committee in February 1997
and has had no further activity since that time.
129 "Another thing that's here that we are talking about is
that you have to be rich, rich, rich to become an elected offi-
cial. That is not always the best elected official." Blackwell
Testimony, Hearing Transcript, p. 689.
130 Similarly, it appears that members of the Congressional
Black Caucus raise significantly less money than the aver-
age House member. For example, during the 1991-1992
election cycle, the average caucus member raised $370,000,
versus $543,000 for the average House member. David A.
Bositis, The Congressional Black Caucus in the 103rd Con-
gress (Washington, DC: Joint Center for Political and Eco-
nomic Studies, 1994), p. 28.

131 Clark Testimony, Hearing Transcript, pp. 713-14.
132 Dittmer, Local People, p. 427.

133 The per capita income for white persons was $12,183 as
compared with $5,194 for black persons. U.S. Department of
Commerce, Bureau of the Census, Social and Economic
Characteristics: Mississippi, 1990 Census of Population, No.
CP-2-26, p. 82.
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to the Mississippi Delta, 53 percent of its black
residents live in poverty, compared with 13.1
percent for the nation as a whole.134

Robert Clark testified that "the greatest de-
terrent to progress in the state of Mississippi is
the lack of economic development."133 He noted,
"We have the black political power. We have the
greatest number of black elected officials, but we
have not transformed that into economic devel-
opment."136 Mr. Clark posited that the black
members of the Legislature "have not success-
fully united to use our force the way we should.
We're too hung up on individual personalities,
rather than forgetting that and uniting for the
cause."137

Ellis Turnage, an attorney from Cleveland,
Mississippi, was even more critical in assessing
the failure of black political representation in
improving the quality of life for Mississippi's
black citizens. In response to a question regard-
ing whether any change has occurred, he re-
plied, "Very little."138 In following up, Mr. Tur-
nage noted:

If it was my . . . intention to increase the quality of
life for voters or citizens in my political subdivision,
if that was my goal or my aim, then you'd all be able
to see evidence in the quality of life, improvements
in housing, education, the likes. I see very little of
that. . . . I listened to my fellow comrade from Cleve-
land, Mr. Griffin, talk eloquently about the progres-
siveness and how they had the first county adminis-
trator in Mississippi and all of the jobs that they have
brought to Bolivar County and everything. . . . I haven't
been able to see the same changes that he sees. ...

If . . . my stated objective and intent is to increase the
economic attainment of black voters in this country,
then you ought to be able to produce statistical evi-
dence to document that. And I'm not seeing it.139

As noted above, the increase in black repre-
sentation in Mississippi's Legislature has been
accompanied by increased racial polarization in
the Legislature. This polarization has hindered
the effectiveness of black legislators. For exam-
ple, State Representative Barney Scobey noted

134 Bositis, The Congressional Black Caucus, p. 26.

136 Clark Testimony, Hearing Transcript, p. 681.

136 Ibid., p. 710.

137 Ibid., pp. 707-08.

138 Turnage Testimony, Hearing Transcript, p. 788.

139 Ibid., pp. 788-90.
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in 1993 that white lawmakers did not appoint
blacks to key committee posts commensurate
with their numbers and frustrated legislative
initiatives introduced by blacks.140 In contrast,
the 1980s saw black legislators wielding consid-
erable influence by allying themselves with
moderate white Democrats. The efforts of the
biracial coalition resulted in doubling state
spending on,,education, tripling Medicare fund-
ing, adoptinglandlord-tenant reforms, and pass-
ing affirmative action legislation with respect to
state contracts.141

Moreover, others point out some steps toward
progress. When Unita Blackwell was elected
mayor of Mayersville in Issaquena County, she
had four sets of public housing built. It was the
first time that the federal housing program had
ever been in that county. Problems of water
shortages and clean water access in the Delta
have been addressed through increasingly effec-
tive federal representation, beginning with Mike
Espy and continuing with Bennie Thompson.
Their action has brought in federal grants and
low interest loans for water projects and other
programs that are trying to reach into these
pockets of poverty and provide sewage control,
sanitation, and infrastructure.142 Further, as
discussed in chapter 1, the Delta also is the loca-
tion of an empowerment zone that residents
hope will spawn greater economic development.

Some have pointed toward other noneconomic
benefits to black political empowerment in Mis-
sissippi. Frank Parker noted that racial violence
against blacks in Mississippi, while not elimi-
nated, has dramatically declined since the in-
crease in black voter registration after 1965.143
Moreover, he noted that racial rhetoric in politi-

140 National Public Radio, "Black Caucus Unable to Get Bills
in Mississippi Passed," Morning Edition, Apr. 30, 1993.
141 Ibid. Others believe that Mississippi's black legislators
have made the Legislature more responsive to black needs
in the enactment of legislation for educational reform, the
establishment of state-financed kindergartens for the first
time in the history of the state, improvements in the state
education financing system, the enactment of salary increases
for public schoolteachers, improvements in the provision of
health care under Medicaid, and the blocking of an increase in
the state sales tax. Parker, Black Votes Count, p. 134.
142 Reed Branson, "Black Son of Delta Carried Hopes to
High Places," The Commercial Appeal, Aug. 28, 1997, p.
A13. See also Sheryl Stolberg, "New Housing for Poor
Sprouts from Cotton Field; No More Rats or Leaking Roofs,"
The Record, Feb. 3, 1997, p. A19.

143 Parker, Black Votes Count, pp. 199-200.



cal campaigns has been curtailed.'" Further,
Parker also found that the influence of black
voters, though not a statewide black majority,
has changed the white state leadership.145 In
addition, Robert Clark noted that the attitude of
the Legislature has become more considerate
toward black members and to black Mississip-
pians since the increase in black political repre-
sentation.146

NATIONAL VOTER REGISTRATION ACT
In 1993, Congress passed the National Voter

Registration ACt147 (NVRA), commonly known as
the motor voter law, which requires states to
make registration more accessible through motor
vehicle administrations, welfare and disability
agencies, libraries, the U.S. mail, military re-
cruitment offices, and other outlets. A report by
Human SERVE, a nonprofit lobby for voter reg-
istration reform, estimates that a record 11.2
million Americans registered to vote in 1995, a
greater number than at any time since voter reg-
istration practice was established in the late
19th century.145 The Christian Science Monitor
reported that between the 1994 midterm elec-

144 Ibid., pp. 200-201. Parker argued that racial campaign-
ing continued to exist, however. For example, in a 1982 con-
gressional race against Robert Clark, who is black, Webb
Franklin appealed to white voters with the slogan, "He's
One of Us." A Franklin television ad had the following voice-
over narrative: "You know, there's something about Missis-
sippi that outsiders will never, ever understand. The way we
feel about our family and God, and the traditions that we
have. There is a new Mississippi, a Mississippi of new jobs
and new opportunity for all our citizens [video pan of black
factory workers]. We welcome the new, but we must never,
ever forget what has gone before [video pan of Confederate
monuments]. We cannot forget a heritage that has been
sacred through our generations." Ibid., p. 201. Webb Frank-
lin won the race. In addition, a district court found proof of
racial appeals by white candidates in two 1986 elections.
Indeed, the racial appeals in one race "were overt and con-
tained no subtlety." Martin v. Allain, 658 F. Supp. 1183,
1195 (S.D. Miss. 1987). See also Jerry Himelstein, "Rhetori-
cal Continuities in the Politics of Race: The Closed Society
Revisited," The Southern Speech Communication Journal,
vol. 48 (Winter 1983), p. 153.

145 Parker, Black Votes Count, pp. 201-02.
146 Clark Testimony, Hearing Transcript, p. 707. See also
Parker, Black Votes Count, p. 202.
147 42 U.S.C. §§ 1973gg-1973gg-10 (1995).
148 "Record Numbers Register Under 'Motor Voter' Law,"
The Washington Post, Mar. 27, 1996, p. A16. According to
the report, 5.7 million registered or updated their registra-
tion while conducting motor vehicle business and 1.3 million
registered or updated at public-assistance agencies.
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tions and October 1996, more than 22 million
Americans had registered or reregistered to vote
under the motor voter law.146 In Mississippi, an
estimated 10,000 citizens registered under the
law.150 According to Brenda Wright, Mississippi
had one of the lowest percentages of NVRA
transactions relative to its voting-age population
from January 1995 through June 1996, the first
18 months of the NVRA's operation, than any
other state.151

Prior to the implementation of the motor
voter law, Mississippi had a unified system for
voter registration in which a person was eligible
to vote in any election, whether federal, state, or
local, upon registering to vote.152 The unified
system included voter registration by mail,
availability of state voter registration forms at
drivers' license offices, and fairly uniform local
voter registration procedures.153 Mississippi had
implemented the unified systeni following fed-
eral court decisions that the previous dual regis-
tration requirement violated section 2 of the Vot-
ing Rights Act because it had resulted in a "de-
nial or abridgment of the right of black citizens
in Mississippi to vote and participate in the elec-
toral process."154

Upon first implementing the motor voter law,
Mississippi continued to maintain the unified
system for those registering to vote in both fed-
eral and state elections for those voters register-
ing pursuant to the state's pre-existing proce-
dures.155 Those voters registering at motor vehi-
cle or other locations pursuant to the motor voter
law, however, are allowed to vote only for federal
offices. Those who wished to vote for state and

143 James L. Tyson, "Motor Voter Law Yields Results, Some
Reproach," Christian Science Monitor, Oct. 11, 1996, p. 3.

150 "Mississippi, Clinton Administration Spar Before High
Court on Motor Voter Law," The Commercial Appeal, Jan. 7,
1997, p. A5.

131 Wright Testimony, Hearing Transcript, p. 776.

152 Complaint at para. 16, United States v. State of Missis-
sippi, Civ. Action No. 3:95CV197 (S.D. Miss. 1995).

153 Letter from Isabelle Katz Pinzler, acting assistant attor-
ney general, U.S. Department of Justice, to Sandra M. Shel-
son, special assistant attorney general, State of Mississippi
(Sept. 22, 1997), p. 3 (hereafter cited as DOJ Objection Letter).
154 Mississippi State Chapter, Operation PUSH v. Main,
674 F. Supp. 1245, 1253 (N.D. Miss. 1987), affd sub nom.,
Mississippi State Chapter, Operation PUSH v. Mabus, 932
F.2d 400 (5th Cir. 1991).

133 "Mississippi, Clinton Administration Spar Before High
Court on Motor Voter Law," The Commercial Appeal, Jan. 7,
1997, p. A5.
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local offices have to register under the state's
pre-existing procedures. Mississippi is the only
state in the nation with separate registration
procedures for federal and state elections for
those registering under the NVRA.156 Unita
Blackwell spoke of her 1965 appearance before
the U.S. Commission on Civil Rights: "At that
particular time I came to talk about that I could
not register to vote, and I am here today with
that same concern about registering to vote."157

Four Mississippians challenged the legiti-
macy of the two registration systems, alleging
that the confusion engendered by separate regis-
tration systems may result in discrimination
against black voters.158 Specifically, they argued
that Mississippi should be required to preclear
its dual registration system with the Justice De-
partment.156 Brenda Wright, attorney for the
plaintiffs in Young v. Fordice, testified at the
Commission's hearing that:

Congress enacted the NVRA in an effort to make
voter registration easier and more convenient. . . . We
filed the . . . lawsuit in 1995, because Mississippi has
chosen to implement the NVRA in a manner that cre-
ates burdens and obstacles to voter participation,
where none should exist. Mississippi alone, among all
other states that have implemented the NVRA, allows
NVRA registrants to vote only in federal elections,
and it requires them to register again separately un-
der different procedures to be eligible for state and
local elections. This takes Mississippi back to the
days of dual registration requirements, the type of
requirement that was found to be racially discrimina-
tory in a federal court decision as recently as 1987.160

In its response to the lawsuit, Mississippi
countered that it had no duty to submit its sys-
tem for Justice Department approval because it
never underwent the kind of change requiring
preclearance under the Voting Rights Act of
1965. In its answer to the petitioner's complaint,
Mississippi stated it was "merely administering

156 Richard Care lli, "High Court Hears Mississippi's Voter
System," The Rocky Mountain News, Jan. 7, 1997, p. 26A.
Until fall 1996, Illinois also did not allow those voters regis-
tering through motor voter locations to vote in state and
local offices. "Voters Not Beating Path to Polls, Say Offi-
cials," The St. Louis Post-Dispatch, Nov. 1, 1996, p. A2.

157 Blackwell Testimony, Hearing Transcript, p. 683.

158 Young v. Fordice, Civ. Action No. 3:95CV197 (S.D. Miss.
1995).

158 Id.

160 Wright Testimony, Hearing Transcript, pp. 774-75.
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its existing, and precleared, state election sys-
tem, while, at the same time, administering the
requirements for federal elections as imposed
upon it by the federal government."161

Brenda Wright told the Commission that
Mississippi's refusal to implement a unified reg-
istration system under the NVRA must be
viewed in the historical context of the prior dual
registration requirement. As noted above, until
1987, Mississippi maintained a dual registration
system for municipal and state elections; citizens
who wished to vote in municipal elections had to
first register with the circuit clerk of the county
and then register separately with the municipal
court. In 1987, a district court ruled that "Mis-
sissippi's statutory dual registration require-
ment. . . . [was] adopted for a racially discrimi-
natory purpose."162

Ellis Turnage testified that he had examined
the rolls of voters registered in Bolivar County
under the NVRA. Based on his personal knowl-
edge and experience as legal counsel to the Boli-
var County Board of Election Commission, Mr.
Turnage testified, "I can tell you or represent to
you that the people who are using motor voter in
my county are overwhelmingly b1ack"163 The
Department of Justice, in its preclearance objec-
tion letter, stated that "it appears likely that a
majority of the applicants for voter registration
under the NVRA in Mississippi are black."164

Shortly after the Commission's hearing, the
Supreme Court handed down its decision in
Young v. Fordice. The District Court for the
Southern District of Mississippi had ruled that
Mississippi's maintenance of dual registration
rolls for federal and state elections, in contrast to
its previous unitary system, is a creation of the
federal government through the National Voter
Registration Act.165 Because it was not the

161 Answer at para. 56, Young v. Fordice, Civ. Action No.
3:95CV197 (S.D. Miss. 1995).

162 Mississippi State Chapter Operation PUSH v. Allain, 674
F. Supp. 1245, 1252 (N.D. Miss. 1987), aff'd sub nom., Mis-
sissippi State Chapter, Operation PUSH v. Mabus, 932 F.2d
400 (5th Cir. 1991).

163 Turnage Testimony, Hearing Transcript, p. 785.

164 DOJ Objection Letter, p. 3. DOJ based its conclusion on
statistics indicating that a majority of the applications for
voter registration in Mississippi have come from public as-
sistance offices and other statistics indicating that partici-
pants in Mississippi's public assistance programs are pre-
dominantly black.

165 See 65 U.S.L.W. 3023.



state's creation, the district court ruled it did not
require preclearance under section 5)66 The
Court reversed the district court's decision and
held that Mississippi must preclear the dual sys-
tem that was put into place in an effort to satisfy
the NVRA.167 The Court noted the confusion re-
sulting from the separate registration systems
"probably would have led [NVRA registrants] . . .

to believe that NVRA registration permitted
them to vote in all elections" and "might well
mislead if they cannot in fact be used to register
for state elections."168 In fact, the Justice De-
partment noted that there appeared to be wide-
spread agreement among election officials in
Mississippi that NVRA voters were significantly
confused about their inability to vote in state
and local elections under the separate registra-
tion system.166

Luther Alexander testified that the chairman
of the election committee in Mississippi's Senate
refused to pass the motor voter bill (allowing for
registration of state, local, and federal elections
under the NVRA) because:

it is tied up in court. And historically when something
has been in court, historically we have not taken it
up. . . . [I-I]e is saying if we pass the bill, then Missis-
sippi is going to be liable for paying the fees of the
lawyers that file the suit. And that's his reason, but it
shouldn't ever have had to go to court.'"

Mr. Sanders voiced another concern with respect
to implementing the NVRA in Mississippi. He
noted that once Mississippi allowed NVRA regis-
trants to vote in state and local elections, the
NVRA would become the benchmark for voting
in Mississippi. He presented a scenario in which
Congress decided to change the NVRA to provide
for same day registration:

If the individuals in the Mississippi Legislature were
to say . . . we want to decouple from the NVRA . . .

because we just don't like the direction that the Con-
gress has gone . . . we'd have to pass legislation and
submit that decoupling legislation to the attorney
general for preclearance and I doubt very seriously
that we would ever get preclearance, and I doubt that

166 Id.

167 Young v. Fordice, 520 U.S. 273 (1997).

169 Id. at 1237.

169 DOJ Objection Letter, p. 4.

1" Alexander Testimony, Hearing Transcript, p. 708.
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we would be successful in a declaratory judgment
action with the district court.

The effect of being unable to decouple would simply
be in the view of many people . . . to cede authority or
control of Mississippi registration law to the Con-
gress, and that is a step that many people in the Leg-
islature are very hesitant to take. And that is a fun-
damental concern because we think obviously voting
is a core fight and any political unit's authority to
control the registration of voters is also a core func-
tion of state government . . .171

The Secretary of State's Office reported that
78 of the 82 circuit clerks in Mississippi indi-
cated they wanted the state to pass a motor
voter law.172 Moreover, Mississippi incurs
"roughly a half million dollar cost per election
year. . . . for keeping separate books and for put-
ting forth the efforts required to maintain the
voting place in the proper way."173

In September 1997, the Justice Department
determined that Mississippi's separate registra-
tion system discriminated against black voters
and refused preclearance under section 5 of the
Voting Rights Act.174 Among other things, DOJ
noted that public assistance clients were given
the opportunity to vote solely through the NVRA
forms, which only register voters for federal elec-
tions.176 The majority of these clients are
black.176 In contrast, the drivers' license offices of
the Mississippi Department of Public Safety are
offered a choice between state forms and NVRA
forms; many voters choose the state forms?"
According to statistics reported by the state, it
appears that persons who obtain drivers' li-
censes and picture identification cards at driv-
ers' license offices in Mississippi are predomi-

171 Sanders Testimony, Hearing Transcript, pp. 803-04.
172 See, e.g., Gina Holland, "Miss. Circuit Clerks Are Told of
Potholes in Motor Voter Law," The Commercial Appeal,
Sept. 27,1997.
173 Sanders Testimony, Hearing Transcript, p. 801.

174 DOJ Objection Letter.

1" Ibid., p. 3.

176 Ibid., pp. 3-4.

177 Ibid., p. 4. Early in 1995, the drivers' license offices had
abandoned using the state's mail-in voter registration forms
they had offered prior to implementation of the NVRA and
instead offered only the NVRA forms. It appears, however,
that after voters registered under the NVRA were not al-
lowed to vote in state elections, the drivers' license offices,
unlike the public assistance offices, resumed distributing
state forms.



nantly white.178 DOJ noted, "The state has ad-
ministered this new dual registration require-
ment in such a way that discriminatory effects
on black voters were not just foreseeable but al-
most certain to follow."179

The Mississippi Senate passed a bill in Janu-
ary 1998 which provides that those registered
through the NVRA will be registered for state
and local elections as well.180 The House Appor-
tionment and Elections Committee, voting to
reject amendments by the chairman that would
have required Mississippi voters to present iden-
tification upon voting, sent the Senate bill to the
full House.181 In his State of the State Address,
Governor Kirk Fordice promised to veto motor
voter legislation that did not require all citizens
to provide identification at the polls.182 In the
same address, he called the NVRA "an unwar-
ranted federal intrusion" into "one of the most
open voter registration processes in the country"
and said that it opened the door to fraud.183 Gov-
ernor Fordice reportedly has also called the
NVRA the "welfare-voter."184

Governor Fordice fulfilled his promise to veto
motor voter legislation without provisions for
identification at the polls. In late February 1998,
Governor Fordice vetoed a motor voter bill sent
to him by the Legislature that did not include

178 Ibid.

178 DOJ Objection Letter, p. 5.

188 S.B. 2115, 1998 Leg., 113th Reg. Sess. (Miss. 1998).

181 Reed Branson, "Motor Voter Bill Keeps on Rolling," The
Commercial Appeal, Jan. 30, 1998, p. A15.

182 Reed Branson, "Fordice Condemns Motor-Voter Bill,
Promising a Veto," The Commercial Appeal, Jan. 15, 1998, p.
A8.

183 Ibid.

184 Branson, "Motor Voter Bill Keeps on Rolling," p. A15.
The Justice Department noted that several proposals aimed
at mitigating the discriminatory effects of the separate reg-
istration systems have been rejected by state officials for
"reasons [that] . . . have been insubstantial, and in some
cases have been couched in racially charged terms indicat-
ing antipathy toward "welfare voters." DOJ Objection Let-
ter, p. 5.

voter identification requirements.185 Some black
Mississippians are reportedly against such a
measure because they remember obstacles
erected by the state to keep them from voting in
the past. Responding to charges of racism, Gov-
ernor Fordice stated, "Vote fraud is an equal-
opportunity election stealer. It is certainly not,
by any stretch of the imagination, a black issue
or a white issue."186 He angered many lawmak-
ers who opposed voter identification by saying,
"It took me a while to come to that realization.
Those who oppose us on this, many of them are
here because of voter fraud."187

The plaintiffs who had opposed the separate
registration system returned to court to request
that the court impose a remedy similar to the
legislation that had been vetoed by the gover-
nor.188 The U.S. District Court for the Southern
District of Mississippi issued an order in Young
v. Fordice on October 5, 1998, enjoining the state
of Mississippi from denying the right to vote in
any state, county, or municipal election to any
voter who is registered and qualified to vote in
federal elections under the NVRA. On April 18,
2000, Mississippi ended its history of resistance
to the motor voter law when recently elected
Governor Ronnie Musgrove approved House bill
763, which adopted the provisions of the NVRA.

188 Reed Branson, "Motor-Voter Supporters Vow Return to
Court if Veto Stands," The Commercial Appeal, Feb. 26,
1998, p. A13.

188 Reed Branson, "Fordice Uses Veto Against Motor-Voter,"
The Commercial Appeal, Feb. 25, 1998, p. A6.

187 Reed Branson, "Lawmakers Demand Apology From Ford-
ice; Incensed at 'Fraud' Remark on Voter ID Plan," The
Commercial Appeal, Mar. 20, 1998, p. Bl.

188 Branson, "Motor-Voter Supporters Vow Return to Court
if Veto Stands," p. A13.
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CHAPTER 4

Findings and Recommendations

The Commission's hearing in the Mississippi
Delta addressed three main topics with respect
to racial and ethnic tensions: the Delta's unique
racial history and its impact on the region's
economy and prospects for future economic de-
velopment; Mississippi's history of a racially
separate public education system and the cur-
rent state of equality of opportunity in higher
education as well as in the state's elementary
and secondary schools; and voting rights and
political representation. This report has summa-
rized the hearing record and has incorporated
additional research on each of these major topics.
Based on the hearing testimony and additional
staff research, the Commission has developed the
following fmdings and recommendations.

CHAPTER 1. EQUALITY OF ECONOMIC
OPPORTUNITY

Race and the Economy of the Delta
Finding: Significant racial disparities exist

in the socioeconomic conditions of black and
white Delta residents, with black residents hav-
ing markedly higher rates of unemployment and
poverty, lower incomes, and more substandard
housing. These disparities are largely the result
of the region's legacy of slavery, the sharecrop-
ping system, Jim Crow Laws, and discrimination
against blacks in many areas of life, including
employment, lending practices, and housing. All
Delta residents, especially black residents, re-
quire immediate improvement in their economic
conditions, i.e., increased job opportunities and
greater access to capital for business develop-
ment and to secure decent, affordable housing,
and health care services.

Recommendation: New businesses in the
Delta that receive tax incentives under the re-
gion's designation as an empowerment zone or
that receive any other financial benefit based on

federal legislation should be required to estab-
lish equal employment opportunity policies, in-
cluding grievance procedures. Businesses should
be required to maintain detailed EEO statistics,
including employment in job categories by race,
and report this information annually to appro-
priate federal entities, e.g., the U.S. Equal Em-
ployment Opportunity Commission or the U.S.
Department of Labor. In addition, lending insti-
tutions in nonmetropolitan areas should be re-
quired to report the number of mortgage appli-
cations originated, granted, and denied by race
of household head, as is required by lending in-
stitutions in metropolitan areas under the Home
Mortgage Disclosure Act. Finally, the current
federal prohibition against borrowing money for
a down payment to purchase a home should be
eliminated. This proposal could result in better
quality housing for impoverished Delta residents
and lead to asset building for poor residents.

Finding: In recent years, the Delta has ex-
perienced an increase in the number of new jobs,
resulting in greater employment opportunities
for some residents. The most significant increase
in jobs has occurred as a result of Mississippi's
establishment of dockside gaming in 1991. Addi-
tional jobs have been created in other industries,
including catfish farming and manufacturing.
However, in a region of the country with a his-
tory of significant occupational segregation by
race, the Mississippi Gaming Commission has no
equal employment regulations or reporting re-
quirements. In addition, because of insufficient
data regarding equality of employment opportu-
nities in other new businesses in the region, it
cannot be ascertained whether occupational seg-
regation is occurring in the new industries, re-
sulting in blacks being employed in dispropor-
tionate numbers at lower paying jobs, or
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whether they are securing employment in all job
categories.

Recommendation: Because the Mississippi
Gaming Commission has no equal employment
reporting requirements, it is not possible to as-
certain whether black applicants and employees
have an equal opportunity with respect to hiring,
promotions, and conditions of employment. Ac-
cordingly, it is recommended that the industry
be required to establish an equal employment
policy, including a grievance procedure. In addi-
tion, the Mississippi Gaming Commission should
be required to maintain detailed EEO statistics,
including employment in job categories and sala-
ries by race.

Finding: Despite the recent influx of new
businesses to the Delta and the introduction of
legalized gaming, the most recent statistics indi-
cate that the region still leads the nation in most
indices of poverty, including unemployment and
substandard housing. Long-term improvement
in the economic lives of impoverished Delta resi-
dents will require not only traditional ap-
proaches to eliminate povertysuch as creating
new jobs, more job training, granting tax incen-
tives to corporations, and governmentiprivate
sector cooperative initiativesbut also the use of
asset-building strategies for the poorsuch as
educational and business savings accounts, in-
creased homeownership, and greater opportuni-
ties for self-employment.

Recommendation: Individual Investment
Accounts should be funded with federal money
allocated to match individual savings for down
payments for home purchases, start-up capital
for small businesses, and postsecondary educa-
tion. The accounts should not result in any re-
duction in welfare, Social Security, pension, or
other transfer payments or tax consequences to
individual program participants.

Economic Opportunity, Agriculture, and
Black Delta Farmers
Rural Development Initiatives

Finding: Black and small farmers often de-
pend on the resources of university land grant
programs and cooperative extension services, to
improve and develop their farm plans and to ob-
tain greater access to farm loans and agricul-
tural expertise. Historically, white land grant
universities have received greater resources
than historically black institutions in the South.

As a result, this inequity has hindered black
farmers' access to technical support and finan-
cial assistance.

Recommendation: The USDA should initi-
ate or continue efforts to appropriately fund and
support cooperative extension programs on both
historically white and black universities, par-
ticularly for those colleges that primarily serve
minority and small farmers. Outreach efforts
should also be established and intensified to en-
sure that black farmers have routine access to
these services.

Lending Difficulties, Loan Debt, and
Discriminatory Treatment at Local FSA Offices

Finding: African American farmers have re-
peatedly indicated that they face inequitable
treatment from local lending institutions and
county Farm Service Agency (FSA) offices when
seeking financial assistance. As a result, black
farmers often experience difficulties in securing
farm loans in a timely fashion, unnecessary loan
debt, and ultimately farm foreclosure. In addi-
tion, the USDA has documented that there is a
lack of a racially diverse staff in local farm of-
fices. These factors only serve to escalate the
rapid loss of black-owned farms in the Missis-
sippi Delta.

Recommendation: The USDA should thor-
oughly investigate and resolve outstanding com-
plaints of discriminatory treatment at local FSA
offices. Moreover, the Department should also
work with other governmental entities to exam-
ine lending practices at area banks in rural ar-
eas to determine, document, and alleviate dis-
criminatory lending practices, as well as institu-
tional barriers that contribute to lengthy loan
approval methods. The Department should also
seek input from minority and nonminority farm-
ers when designing methods to facilitate the
lending process. Further, the USDA should ex-
amine legislative initiatives that contribute to
farm foreclosure and prevent farmers from re-
ducing their farm loan debt. New legislation
should facilitate continued farm operation and
ownership. County FSA offices should also en-
courage and initiate active participation from
African American, female, and other minority
and small farmers and staff on local farm boards
and in FSA offices. Where necessary and appro-
priate, targeted debt relief programs should be
available to farmers in cases involving proven
discriminatory lending practices.
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Lack of Enforcement of Civil Rights Laws
Finding: Though several USDA institutional

mechanisms exist that can address civil rights
issues, African American farmers have had to
obtain legal redress to seek enforcement of fed-
eral civil rights laws for discriminatory treat-
ment from the Department. Black farmers often
wait years to receive an acknowledgment from
the USDA of their complaint. As a result, many
complaints are unresolved. The farmers' efforts
to obtain legal action has only exacerbated the
decreasing number of black-owned farms, due to
the passage of time and the lack of farm services.
Farmers also contend that local FSA offices often
do not enforce the decisions of their USDA ap-
peals.

Recommendation: The USDA should re-
solve the backlog of civil rights complaints
through the most expedient, equitable, and effi-
cient mechanisms. Efforts should be made to
investigate those institutional factors that cre-
ated the backlog of complaints, and the Depart-
ment should eliminate these conditions as soon
as possible. Civil rights investigation and en-
forcement staff should also be appropriately
trained to address these complaints. In addition,
minority, female, and small farm owners should
be encouraged to become members of local farm
boards, which often review area farmers' com-
plaints of discrimination.

CHAPTER 2. RACE AND THE PUBLIC EDUCATION

SYSTEM IN MISSISSIPPI

Elementary and Secondary Education
Finding: When school districts in Mississippi

are evaluated using a performance-based ac-
creditation system, nearly half of the lowest
ranking districts are located in the Delta and its
periphery. In 1998, in an effort to bring about
greater equity in school funding, the State Legis-
lature passed the Mississippi Adequate Educa-
tion Program. This legislation, which will con-
tinue to be phased in over a six-year period, will
target an additional $130 million annually to
education needs and will provide an increase of
at least 8 percent for education services in every
district throughout the state.

Recommendation: The impact of this legis-
lation should be evaluated to ensure that the
objective of increased funding equity is being
met.

Finding: There was testimony at the hearing
to indicate that "tracking" of students within
schools, as well as the related policy of dividing
students into different "ability groups," still oc-
curs despite testimony to the contrary by repre-
sentatives of the public school system.

Recommendation: The determination of
whether such policies help or hinder students in
the learning process is beyond the scope of this
review. However, at the very least, the State
Department of Education should determine the
extent to which tracking and ability grouping
are taking place. Moreover, the information
should be made known to the public so that par-
ents and outside experts can lobby for policy
changes if they deem such changes to be appro-
priate.

Finding: An agreement has been signed be-
tween the state of Mississippi and the Office for
Civil Rights within the U.S. Department of Edu-
cation to address the problem of overrepresenta-
tion of minority students in special education
classes. Significant statistical disparities have
been found in the percentage of African Ameri-
can students being placed into Mississippi spe-
cial education programs.

Recommendation: Appropriate monitoring
and evaluation must take place to ensure that
the provisions of the agreement are being fol-
lowed, with adequate avenues available for par-
ticipation and input from teachers, parents, and
other concerned parties.

Finding: There was testimony at the hearing
to suggest that placements into the alternative
school programs treated children unfairly. Par-
ents also questioned the alternative school pro-
grams. Testimony suggested that alternative
schools were being used as "dumping grounds"
for black male middle school students and that
the school system was not concentrating on mak-
ing them into high-quality programs.

Recommendation: Teachers should receive
competent training in classroom management
and conflict resolution. Alternative schools
should be a last resort in removing disruptive
students from the regular school setting and not
unless and until fair and nondiscriminatory poli-
cies and procedures are followed prior to suspen-
sions and expulsions. These students must not
simply be separatedthey must also be taught
basic skills that are crucial even for entry-level
jobs. The state must design curricula, train
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teachers and staff, and fully fund alternative
programs toward that end.

Finding: The State Legislature should scru-
tinize the current system of electing district
school superintendents rather than having indi-
viduals appointed to the position. There was tes-
timony at the hearing to suggest that electing
people to these positions might unnecessarily
limit the pool of talent from which the official is
selected. It is very difficult to bring in "new
blood" when the person must already reside in
the immediate districtwhich is the case if the
position remains an elected one. There was tes-
timony to suggest that while the practice of
keeping the position an elected one is waning
throughout the country, nearly half of Missis-
sippi's 149 school district superintendentsor 63
of themremain elected.

Recommendation: While there has been re-
sistance to alter the status quo, state legislators
should undertake a closer examination of the
issue to determine whether students could be
more efficiently and effectively served if superin-
tendents of schools were apfiointed to their posi-
tions.

Finding: Volunteer efforts such as "Net Day"
have encouraged local businesses to donate time
and resources in helping to wire Mississippi
schools for computer use.1

Recommendation: Because it is crucial for
all students to be able to travel the new "infor-
mation superhighway," the State Legislature
should work to assist the schools in becoming
"wired" for computers, for the Internet, and for
the future.

Finding: Teacher shortages exist throughout
Mississippi. Many of the state's poorest school
districts, with the highest concentrations of stu-
dents of color, are the ones grappling with the
most severe teacher shortages. Especially trou-
bling has been the precipitous decline in the
number of teachers of color, as well as the num-
ber applying for teacher certification. The
teacher shortage was one of the most serious and
troubling issues that arose during the Missis-
sippi Delta hearing. Following are several rec-
ommendations that the state should take into
consideration as it grapples with the matter:

1 U.S. Commission on Civil Rights, hearing, Greenville, MS,
Mar. 6-8, 1997, transcript, pp. 193, 195 (hereafter cited as
Hearing Transcript).

Recommendations:
Teacher salaries. In 1997, the state's average
teacher salary was over $5,000 less than the
Southeastern average and almost $11,000
less than the national average.2 When the
Public Education Forum of Mississippi con-
vened a task force in 1998 to examine factors
contributing to public school educators leav-
ing the profession, the highest ranking factor
was "inadequate salary."3 In 1997, the State
Legislature did approve a three-year initia-
tive to raise teacher salaries 10 percentyet
even these increases fail to make the state
average competitive with those in other
states.4 Testimony at the hearing strongly
suggests that an increase in teacher salary is
a crucial component of any plan to reduce
teacher shortages.
Teacher retirement. It is important for the
state to present options that would encour-
age quality teachers and administrators to
return to the Mississippi public schools fol-
lowing retirement. (Currently, many retirees
will start teaching at a private school, or will
cross state lines to start a second teaching
career in another state while drawing full re-
tirement benefits from the state of Missis-
sippi.)5 Nineteen other states offer such pro-
grams, and they have been able to do so in a
manner that immediately increases the sup-
ply of quality teachers and administrators,
yet has not negatively ,affected the actuarial
soundness of the states' retirement systems.6
Mississippi should consider implementing a
similar plan as part of an overall strategy to
address the teacher shortage.
Pupil-to-teacher ratio. There was testimony
at the hearing that a high pupil-to-teacher
ratio, especially when there is a wide diver-
gence of talent in the classroom, can lead to
discipline problems and other stress factors
that can contribute to a teacher's decision to
leave the classroom.7 Testimony indicated
that reading levels within a single class of 30

2 Public Education Forum of Mississippi, Quality Teachers,
Every Child's Educational Birthright, Jackson, MS, Novem-
ber 1998, p. 10 (hereafter cited as Quality Teachers).
3 Ibid., p. 9.

4 Ibid., p. 10.

6 Hearing Transcript, p. 105.
6 Quality Teachers, p. 11.

7 Hearing Transcript, pp. 102-03, 106.
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students could range from fifth grade to col-,
lege readiness.8 The federal government is
taking this issue seriously, including imple-
menting the 1998 Class Size Reduction Ini-
tiative.8 Mississippi's allocation from the
$1.2 billion targeted nationwide, approxi-
mately $19 million, will enable the state to
employ an estimated 494 new teachers.")
However, there must be adequate state and
local support, including financial support, if
the goal of a lower pupil-to-teacher ratio is
going to be met.
Funding for aspiring teachers. In recent
years, the State Legislature has substan-
tially increased funding of scholarships,
grants, and loans for aspiring and practicing
teachers. These programs include the Criti-
cal Needs Teacher Loan/Scholarship Pro-
gram, which funds four years of college (tui-
tion, housing, meals, books, and fees) for
students who commit to teaching in a critical
need area of the state for three years; the
William Winter Teacher Scholar Loan Pro-
gram, which provides loans to individuals in-
terested in becoming teachers; and the Uni-
versity Assisted Teacher Recruitment and
Retention Grant, which provides tuition,
fees, and books for individuals teaching in a
critical shortage area of Mississippi. Testi-
mony at the hearing suggested that such
programs have been urgently needed." It is
hoped the continued popularity and success
of these programs will lead to an increase in
funding levels, as well as an expansion of
similar loan and grant opportunities.
"Master teacher" program. There was testi-
mony at the hearing on the importance of
implementing a "master teacher" program
that would provide mentoring to new teach-
ers.12 Each new teacher would be assigned
an experienced "master teacher" for one
year, who could nurture the new teacher's
growth and advancement as an educational
leader in the school.13 National statistics
strongly illustrate the need for providing a

8 Ibid., p. 114.

9 Quality Teachers, p. 12.

111 Ibid.

11 Hearing Transcript, pp. 124, 196.

12 Ibid., p. 142.

13 Ibid.

support system that addresses the develop-
mental needs of beginning teachers: it has
been estimated that 25 percent of beginning
teachers do not teach more than two years,
and that nearly 40 percent leave the profes-
sion within their first five years.14 The Mis-
sissippi Critical Teacher Shortage Act au-
thorized the Mississippi Teacher Center to
implement an induction program for begin-
ning teachers.18 This critical program aims to
promote the "personal, social, physical, psy-
chological, emotional and professional wel-
fare of beginning teachers."18 It is very im-
portant that teachers be surveyed periodi-
cally to see if the new program eases the
transition into the profession.
Teacher certification process. It is crucial
that the teacher certification process in the
state not act to overly restrict a person's abil-
ity to enter the professionespecially those
who wish to switch to teaching from another
profession.17 While the state must ensure
that preparation and competency standards
remain high for individuals who wish to be
admitted into the ranks of teaching, there
must also be flexibility so that good potential
teachers are not turned away due to unrea-
sonable licensing rules and requirements. As
one Mississippi educator said, "Redesign the
requirements for teacher certification in a
way that matches requirements with the
skills required for success in today's class-
room."18 The current teacher shortage adds a
sense of urgency to this recommendation.

Higher Education in Mississippi
U.S. V. Fordice

Finding: The racial identifiability of Missis-
sippi's eight public universities persists: in the
fall of 1996, the on-campus undergraduate en-
rollment ranged between 75 percent and 85 per-
cent white at each of the state's historically
white institutions, and averaged nearly 98 per-
cent black at each of the state's historically black
institutions.

14 Quality Teachers, p. 14.

15 Ibid.

16 Ibid.

17 See Hearing Transcript, p. 127.

18 Ibid.
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Even though the courts have directed the
state to spend millions of dollars to improve its
historically black public universities (which will
lead to the creation of new graduate programs,
new scholarship programs to attract "other-race"
students, etc.), it might take timepossibly
yearsfor these schools to bolster their aca-
demic reputations to the extent required to at-
tract substantially greater percentages of white
students.

Recommendation: In the interim, addi-
tional means should be used to bring about in-
creased participation in higher education as well
as increased desegregation. This might include
creating additional university "satellite centers,"
which can be opened in different parts of the
state in order to enable residents to attend col-
lege while working full time. Well-planned pro-
grams that respond to the particular needs and
interests of local populations can assist in deseg-
regation efforts. Specifically, programs that are
not duplicated at proximate institutions, which
are targeted to local demands, and which are
offered through alternative delivery systems
(such as off-campus, evening, and weekend pro-
grams) have had success in attracting white stu-
dents to historically black institutions.

Finding: Since the state adopted new ad-
missions standards by equalizing admissions
requirements at its eight four-year institutions,
a smaller proportion of black high school gradu-
ates have qualified for unconditional admission.
The first year after the new standards were in-
troduced, black representation of first-time, full-
time freshmen fell from 43 percent to 38 percent
across the state's eight public four-year institu-
tions. And while the court-approved summer
remedial programs might play a role in prepar-
ing young people for the rigors of higher educa-
tion, it is highly unlikely that such programs will
be able to wipe away the educational deficits
that a young person can build up while attend-
ing years of substandard public schools.

Recommendation: There was a consensus
at the hearing that improvements in the state's
K-12 system are necessary in order to give all
studentsblack and whitea chance to compete
for a college or university slot under the now-
uniform entrance criteria. However, there are
real questions in the Mississippi Delta about
whether public schools currently offer curricu-
lum of sufficient quality to meet the higher
standards. It is hoped the newly passed Missis-

sippi Adequate Education Programwhich
states that every school district must receive
"sufficient" funds to provide an adequate educa-
tionwill lead to improvements enabling stu-
dents from all socioeconomic backgrounds to ef-
fectively compete for entrance to higher educa-
tion. However, if that program fails to achieve
the desired outcome, the State Legislature
should institute other measures to improve the
K-12 system.

Also, the summer remedial program is still in
its infancy, and perhaps it should be reviewed to
make sure that it does not unnecessarily stigma-
tize participating students. (Of course, if any
stigmatization is found, the solution would be
minor adjustments to, rather than the wholesale
elimination of, the important summer program.)

Finally, there is evidence that the numbers of
young people opting to participate in the sum-
mer remedial program are small. Hearing testi-
mony suggested that some students will not par-
ticipate in the summer program because doing
so requires forgoing a summer job. Perhaps the
state could investigate the possibility of provid-
ing more scholarship resources to the summer
program, especially to needy students for whom
participation in that one 10-week program might
mean the difference between attending and not
attending college at all.

The Appeal of U.S. v. Fordice
Finding: On January 20, 1998, the U.S. Su-

preme Court, without comment, declined to re-
view the latest Fordice opinion of the Fifth Cir-
cuit Court of Appeals. It was argued in the failed
appeal that the state is continuing to segregate
students and to discriminate by discouraging
blacks from attending college.

Recommendation: Whatever one thinks of
the Fordice case or the judicial process through
which it traveled, it appears that the court sys-
tem is mostly finished with the matter, except
for ongoing status conferences being conducted
by the district court as it attempts to carry out
the orders of the reviewing courts. This might be
an indication to both the State Legislature and
the College Board that if any other changes, ma-
jor or minor, are going to come about in this
matter, then they will most likely emanate from
one of these two bodies. Perhaps establishing a
way for representatives of these two groups to
work together, with input from concerned citi-
zens and education experts from throughout the
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state, could result in suggestions and compro-
mise solutions that have not been achieved here-
tofore through the long and combative litigation
process.

Hopwood or Fordice: Which Controls?
Finding: It will be helpful when the law be-

comes more settled in the area of higher educa-
tion desegregation. There is still confusion over
whenand in what formsaffirmative action is
a permissible remedy in higher education deseg-
regation cases. This matter is especially impor-
tant given that the Hopwood v. the State of
Texas19 court appeared to disregard certain prin-
ciples put forth by the U.S. Supreme Court in Re-
gents of the University of California v. Bakke.20
Until clarification is provided, there will continue
to be "mixed signals" and disagreements as to
the state of the law.

Community Colleges
Finding: Currently, the focus of the state

community college system is on "transition" pro-
grams, which entail responding to the needs of
industry as people are "re-tooled" for the higher
technology jobs of a changing workplace. The
programs concentrate on skills acquisition in
order to increase a person's immediate market-
ability and employability. It is projected that 80
percent of all new jobs will require education
beyond the high school level, so community col-
leges in Mississippi will continue to play a useful
role in imparting needed skills and knowledge to
people seeking those jobs. Moreover, community
colleges help increase access to and desegrega-
tion within the state's higher education system
because they are more flexible, more affordable,
and oftentimes more "user-friendly" in helping
nontraditional studentsincluding older stu-
dents and/or students whose families and cul-
tural values typically do not send them to col-
legeto access higher education.

Recommendation: The state must not for-
get that a small percentage of community college
studentsusually less than 5 percent each
yearuse the colleges as an "academic bridge" to
transfer to a four-year institution. This is a
small but vital role that should not be overlooked
when the state is funding scholarship and other

19 999 F. Supp. at 872; 1998 U.S. Dist. LEXIS 5339, Mar. 20,
1998.

29 438 U.S. 265 (1978).

programs that help these students make the
transition to four-year institutions.

Race Relations and Desegregation
Finding: While there are many people, black

and white, who are working toward desegrega-
tion and integration of the state public univer-
sity system, testimony suggested that there are
nonetheless people at both historically white and
historically black institutions of higher educa-
tion who oppose meaningful integration.

Finding: There is a perception among black
leaders in the education arena that oftentimes in
desegregation cases the burden of integration
falls upon the historically black institutions. In-
deed, a longstanding paradox of the desegrega-
tion movement in higher education is the possi-
bility ,that historically black colleges and univer-
sitiesthe very institutions that provided oppor-
tunities for blacks during times of segregation
might be sacrificed in the name of desegregation.

Recommendation: As decisions are made by
the courts and the College Board in this ongoing
matter, it is very important that neither the
people associated with historically black institu-
tions nor the people associated with historically
white institutions feel that they are being made
to accept more than their fair share of the bur-
dens involved (i.e., school closings, etc.) in bring-
ing about desegregation and integration.

Finding: Important social interaction be-
tween blacks and whites is dlearly taking place
at greater levels in the Mississippi Delta, espe-
cially in business and civic activities. However,
there were some indications put forth at the
hearing to suggest that race relations continue
to be tenuous. This also applies to the state's in-
stitutions of higher education.

Recommendation: All the state's institu-
tions of higher education must provide a campus
and classroom environment where students of
all races feel welcome and comfortable. Highly
commendable are the actions taken by some of
the higher education institutions, including the
University of Mississippi, to review certain Con-
federate symbolism that some members of the
university community find offensive. It is impor-
tant to keep the dialogue and lines of communi-
cation open between different groups and com-
munities as relationships continue to build and
strengthen over time.
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CHAPTER 3. VOTING RIGHTS AND POLITICAL
REPRESENTATION IN THE MISSISSIPPI DELTA

The Census Undercount
Finding: The Census Bureau has deter-

mined that the 1990 census resulted in a na-
tional undercount of 2.1 percent, or approxi-
mately 5.3 million persons out of a total popula-
tion of approximately 255 million. The under-
count was greater for members of racial and
ethnic minorities. Hispanics were undercounted
by 5.2 percent, African Americans by 4.8 per-
cent, and Asian and Pacific Islanders by 3.1 per-
cent. The U.S. Supreme Court ruled in Depart-
ment of Commerce v. United States, 525 U.S. 316
(1999), that the Census Act prohibits the use of
statistical sampling to determine population for
congressional apportionment purposes. The deci-
sion is likely to ensure the repeated undercount-
ing of poor people of color in the Mississippi
Delta. This undercounting will have an adverse
impact on people of color communities and their
participation in the political process.

Recommendation: The Commerce Depart-
ment, and specifically its Census Bureau, must
assess its efforts to target historically under-
counted communities for the 2000 decennial cen-
sus in order to verify whether these efforts pro-
duced a more accurate count of these communi-
ties compared with previous census counts. The
Census Act should be amended to remedy the
persistent and prevalent practice of undercount-
ing identifiable groups of individuals during the
decennial census count by recognizing the le-
gitimacy and usefulness of statistical sampling
for apportionment as well as nonapportionment
purposes.

History of Voting Rights in Mississippi
Finding: Minority political participation in

Mississippi has increased substantially since
passage of the Voting Rights Act. Voter registra-
tion rates for African Americans changed dra-
matically following passage of the Voting Rights
Act, with the black registration rate in Missis-
sippi rising to 59.8 percent of eligible voters by
1967. Just three years before, only 6.7 percent of
eligible blacks were registered to vote in Missis-
sippi.

The number of black elected officials in Mis-
sissippi began to rise gradually throughout the
1980s and into the 1990s. Many majority-black
counties in the Mississippi Delta, which had no

or only one black supervisor until the late 1980s,
began to elect black representatives. Similar in-
creases occurred with respect to black represen-
tation in municipal elected offices. Whereas in
1965 most cities and towns in Mississippi elected
city council and board of aldermen members
through at-large elections, by 1988 most had
converted to ward or single-member district
plans. As a result, the number of black elected
officials on municipal governing bodies rose sub-
stantially throughout the 1980s, nearly doubling
between 1984 and 1993. By the mid-1990s Mis-
sissippi had more black elected officials than any
other state.

Litigation filed in 1991 resulted in reappor-
tionment of the State Legislature after which the
number of black representatives doubled. Before
redistricting the State Legislature was 11 per-
cent black in a state with a black voting-age
population of 31.6 percent. By the time of the
Commission's hearing in March 1997, the State
Legislature was 25.9 percent black, with 10
black senators, up from two, and 35 black repre-
sentatives, up from 21.

Current Political Representation in Mississippi
Finding: Some reports indicate that with the

dramatic increase in black representation in the
Mississippi Legislature, there has been racial
polarization among the members of the Legisla-
ture. There also appears to be racial polarization
among the electorate. While there is some evi-
dence that white crossover voting for black can-
didates exists, racial polarization of voters is
more common. Blacks tend to vote for black can-
didates and whites for white candidates in most
black versus white elections. Thus, the increase
in the number of black elected officials in Missis-
sippi can be attributed primarily to the creation
of majority-black districts.

Barriers to Black Political Participation
Finding: Black voter registration and voting

still lag behind that of white citizens. While
some witnesses contended that there are no bar-
riers to black political participation in Missis-
sippi, others testified about the correlation be-
tween electoral participation, and poverty and
education. Census figures demonstrate that
voter participation increases dramatically with
family income. Census figures also demonstrate
a strong correlation between educational at-
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tainment and voter participation. In Mississippi,
there are significant discrepancies in both pov:
erty levels and educational attainment between
blacks and whites.

Recommendation: Economic development
and educational opportunities for black citizens
in Mississippi need to be strengthened and em-
phasized.

Recommendation: Potential voters who are
unregistered should be allowed to register on
election days at the polling site for the next elec-
tion cycle.

Recommendation: Efforts to increase vot-
ing turnout should be encouraged.

Finding: Another issue affecting black voter
registration is the disenfranchisement of African
American voters because of felony convictions.
As more young blacks are being put through the
criminal justice system, they are losing the right
to vote. A recent study by the National Sentenc-
ing Project reported that about 4.2 million vot-
ing-age Americans cannot vote because they are
in prison, on parole, or have permanently lost
the right to vote because of their convictions. Of
that number, about 1.4 million are black males.
As a result, one in seven otherwise eligible black
males cannot vote. In Mississippi, one who has
been convicted of certain crimes as listed in the
state's constitution may not vote even if he has
already served his term.

Recommendation: Congress should pass
legislation to allow former offenders who are
otherwise qualified the right to vote in federal
elections once they have served their sentence
and have been released from prison. Similarly,
the Mississippi Legislature should amend the
state constitution to allow otherwise qualified
former offenders the right to vote in state and
local elections.

Impact of Black Political Power in Mississippi
Finding: Although African Americans in

Mississippi have achieved substantial electoral
success, the ability to translate that success into
economic gain and power has been less certain.
According to Children's Defense Fund figures,
more than half the state's black children lived
below the poverty line in 1990. Black per capita
income was less than half that of whites in Mis-
sissippi in 1990; the gap in per capita income,
while improving somewhat between 1970 and
1980, remained nearly constant between 1980

and 1990. While the percentage of black Missis-
sippians living below the poverty line has im-
proved from 1970, it remained nearly the same
between 1980 and 1990. In the Mississippi
Delta, 53 percent of its black residents live in
poverty, compared with 13.1 percent for the na-
tion as a whole.

Finding: There have been steps toward eco-
nomic progress. When she was elected the first
black mayor in Mayersville, Unita Blackwell
oversaw the construction of four sets of public
housing, which was the first time that federal
housing had been built in Issaquena County.
Problems of water shortages and clean water
access in the Delta have been addressed through
increasingly effective federal representation.
Further, the Delta also is the location of an em-
powerment zone that residents hope will spawn
greater economic development.

Finding: There have also been noneconomic
benefits to black political empowerment. Racial
violence against blacks in Mississippi, while not
eliminated, has dramatically declined since the
increase in black voter registration after 1965.
Although it continues, racial rhetoric in political
campaigns has been curtailed. The Mississippi
Legislature appears more considerate toward
black members and to black Mississippians since
the increase in black political representation.

Recommendation: Elected officials must
place a greater emphasis on remedying the stark
economic inequalities between blacks and whites
in Mississippi.

National Voter Registration Act
Finding: Mississippi had one of the lowest

percentages of National Voter Registration Act
(NVRA) transactions relative to its voting-age
population from January 1995 through June
1996, the first 18 months of the NVRA's opera-
tion, than any other state. An estimated 10,000
citizens registered under the law in Mississippi
as of January 1997.

Finding: Prior to the implementation of the
motor voter law, Mississippi had a unified sys-
tem for voter registration in which a person was
eligible to vote in any electionwhether federal,
state, or localupon registering to vote. The uni-
fied system included voter registration by mail,
availability of state voter registration forms at
drivers' license offices, and fairly uniform local
voter registration procedures. Mississippi had
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implemented the unified system following fed-
eral court decisions that the previous dual regis-
tration requirement violated section 2 of the Vot-
ing Rights Act because it had resulted in a "de-
nial or abridgment of the right of black citizens
in Mississippi to vote and participate in the elec-
toral process."

Finding: Mississippi is the only state in the
nation with separate registration procedures for
federal and state elections for those registering
under the NVRA. Those voters registering at
motor vehicle or other locations pursuant to the
NVRA are allowed to vote only for federal of-
fices. Those who wish to vote for state and local
offices have to register additionally under the
state's pre-existing procedures. Mississippi con-
tinues to maintain the unified system for those
voters registering pursuant to the state's pre-
existing procedures.

Finding: Mississippi did not preclear its im-
plementation of the NVRA with the Department
of Justice pursuant to section 5 of the Voting
Rights Act. In Young v. Fordice, the Supreme
Court held that Mississippi must preclear its im-
plementation of the NVRA with the Department
of Justice. Accordingly, Mississippi submitted its

plan to the Department of Justice. In September
1997, the Justice Department determined that
Mississippi's separate registration system dis-
criminated against black voters and refused pre-
clearance under section 5 of the Voting Rights
Act.

Finding: The Mississippi Legislature sent a
bill to the governor which provided that those
registered through the NVRA would be regis-
tered for state and local elections as well. In his
State of the State Address, Governor Kirk Ford-
ice promised to veto motor voter legislation that
did not require all citizens to provide identifica-
tion at the polls. In late February 1998, Gover-
nor Fordice vetoed the NVRA bill sent to him by
the Legislature that did not include voter identi-
fication requirements.

Finding: On April 18, 2000, Mississippi ended
its history of resistance to the motor voter law
when recently elected Governor Ronnie Musgrove
approved House bill 763, which adopted the pro-
visions of the NVRA.

Recommendation: Mississippi should fully
implement and monitor a unified system of reg-
istration for federal, state, and local elections
under the NVRA before the next election.



Appendix A

Mississippi Delta County Supervisors

% black
Number of black supervisors

County in 1990 1984 1985 1986 1987 1988 1989 1990 1991 1993
Bolivar 63 1 1 1 1 1 1 1 1 1

Coahoma 65 1 1 1 1 0 1 1 1 1

Holmes 76 3 3 3 3 2 3 3 3 3

Humphreys 68 1 2 3 3 3 1 3 3 3

Issaquena 56 1 1 1 1 1 2 2 2 2
Leflore 61 1 1 1 3 0 1 1 1 3

Quitman 59 0 0 1 1 1 2 2 2 2

Sharkey 66 0 0 0 0 0 2 1 1 2
Sunflower 64 0 0 0 0 1 1 1 1 2

Tallahatchie 58 0 0 0 0 0 0 0 0 0
Tunica 75 1 1 1 1 1 2 2 2 2
Washington 58 0 0 0 0 0 1 1 1 2

Yazoo 53 1 1 1 2 1 2 2 2 2

SOURCE: Joint Center for Political and Economic Studies, Black Elected Officials: A National Roster, 1984-1993.
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Appendix B

Black Elected Officials on Municipal Governing Bodies in Mississippi

1974 61

1979 143

1984 163

1985 162

1986 200
1987 206
1988 222
1989 282
1990 294

1991 303
1993 302

SOURCE: Frank Parker, Black Votes Count (Chapel
Hill, NC: University of North Carolina Press, 1990);
Joint Center for Political and Economic Studies, Black
Elected Officials: A National Roster, 1984-1993.
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48  UNITED STATES 2002 CENSUS OF AGRICULTURE - UNITED STATES DATA

USDA, National Agricultural Statistics Service

Table 47. Selected Farm Characteristics by Race of Principal Operator:  2002
[For meaning of abbreviations and symbols, see introductory text]

Characteristics

Principal operator reporting-

One race

More than one
raceWhite

Black or
African

American

American Indian
or Alaska

Native

Native Hawaiian
or Other
Pacific

Islander

Asian

FARMS AND LAND IN FARMS

Farms . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . number
Land in farms . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . acres

FARMS BY SIZE

1 to 9 acres . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
10 to 49 acres . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
50 to 179 acres . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
180 to 499 acres . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
500 acres or more . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

OWNED AND RENTED LAND IN FARMS

Owned land in farms . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . farms
acres

Rented or leased land in farms . . . . . . . . . . . . . . . . . . . . . . . farms
acres

TENURE

Full owners . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . farms
acres

Part owners . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . farms
acres

Tenants . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . farms
acres

MARKET VALUE OF AGRICULTURAL PRODUCTS
  SOLD AND GOVERNMENT PAYMENTS

Total . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . farms
$1,000

    Market value of agricultural
      products sold . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . farms

$1,000
        Crops . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . farms

$1,000
        Livestock, poultry, and
          their products . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . farms

$1,000
    Government payments . . . . . . . . . . . . . . . . . . . . . . . . . . . farms

$1,000

FARMS BY ECONOMIC CLASS (SEE TEXT)

Less than $1,000 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
$1,000 to $2,499 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
$2,500 to $4,999 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
$5,000 to $9,999 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
$10,000 to $24,999 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
$25,000 to $49,999 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
$50,000 or more . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

COMMODITY CREDIT CORPORATION (CCC) LOANS
  AND FEDERAL FARM PROGRAM PAYMENTS

CCC loans . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . farms
$1,000

Conservation Reserve and Wetlands
  Reserve Programs (CRP and WRP) . . . . . . . . . . . . . . . . . farms

$1,000
Other Federal farm program
  payments . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . farms

$1,000

FARMS BY NORTH AMERICAN INDUSTRY
  CLASSIFICATION SYSTEM (NAICS)

Oilseed and grain farming (1111) . . . . . . . . . . . . . . . . . . . . . . . . . .
Vegetable and melon farming (1112) . . . . . . . . . . . . . . . . . . . . . . .
Fruit and tree nut farming (1113) . . . . . . . . . . . . . . . . . . . . . . . . . .
Greenhouse, nursery, and floriculture
  production (1114) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Other crop farming (1119) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
    Tobacco farming (11191) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
    Cotton farming (11192) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
    Sugarcane farming, hay farming, and all other
      crop farming (11193, 11194, 11199) . . . . . . . . . . . . . . . . . . . .
Beef cattle ranching and farming (112111) . . . . . . . . . . . . . . . . . .
Cattle feedlots (112112) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Dairy cattle and milk production (11212) . . . . . . . . . . . . . . . . . . . .
Hog and pig farming (1122) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
Poultry and egg production (1123) . . . . . . . . . . . . . . . . . . . . . . . . .
Sheep and goat farming (1124) . . . . . . . . . . . . . . . . . . . . . . . . . . .
Animal aquaculture and other animal
  production (1125, 1129) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

OTHER FARM CHARACTERISTICS

Farms by-

    Type of organization:
        Family or individual . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
        Partnerships . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
        Corporations . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
        Other - cooperative, estate or trust,
          institutional, etc . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

2,067,379
879,993,532

170,534
542,948
638,707
381,022
334,168

1,923,871
534,480,132

680,873
345,513,400

1,386,506
312,225,942

537,365
483,391,385

143,508
84,376,205

2,067,379
203,273,157

2,067,379
196,787,507

921,946
92,368,594

1,064,010
104,418,913

697,201
6,485,650

414,665
296,371
234,863
238,816
265,091
159,837
457,736

104,958
3,813,448

265,328
1,373,953

523,695
5,111,697

344,753
31,619
89,642

61,683
433,798

35,901
13,945

383,952
639,273

54,449
71,968
32,044
42,901
42,782

222,467

1,853,355
126,817

72,028

15,179

29,090
3,355,791

2,626
10,607
11,398

3,557
902

26,488
2,196,264

9,896
1,159,527

19,194
1,650,583

7,294
1,410,676

2,602
294,532

29,090
525,359

29,090
506,881

8,351
233,710

15,839
273,171

5,344
18,477

8,635
6,359
4,539
3,947
2,953
1,225
1,432

757
7,583

1,988
4,239

3,693
14,238

2,767
1,377

703

288
4,854

925
408

3,521
15,000

474
231

1,179
405
288

1,524

27,567
1,051

241

231

15,494
51,716,448

1,535
4,582
4,626
2,380
2,371

14,200
46,342,963

5,051
5,373,485

10,443
41,551,397

3,757
8,795,586

1,294
1,369,465

15,494
769,520

15,494
743,522

4,224
362,194

9,099
381,328

2,981
25,998

4,555
2,409
1,844
1,896
1,945
1,006
1,839

187
4,753

852
6,611

2,360
19,387

794
207
815

308
2,409

103
60

2,246
6,735

348
184
228
375
455

2,636

14,166
590
266

472

983
266,757

365
328
169

69
52

760
116,285

344
150,472

639
99,288

121
81,767

223
85,702

983
56,892

983
56,473

512
43,307

372
13,166

66
420

226
165
118
126
142

69
137

4
48

13
61

60
359

36
47

269

113
94
 -
 -

94
195

4
12
22
32
48

111

890
44
36

13

8,375
990,317

3,033
2,862
1,500

601
379

6,816
643,113

2,440
347,204

5,935
495,849

881
337,222

1,559
157,246

8,375
2,268,309

8,375
2,261,692

6,694
2,007,907

1,198
253,785

586
6,616

907
794
605
838

1,194
858

3,179

90
4,297

184
879

426
5,737

209
1,203
3,422

1,589
587

8
17

562
560

36
31
75

265
87

311

6,498
772

1,025

80

7,661
1,956,211

1,253
2,445
2,305

988
670

7,005
1,184,866

2,242
771,345

5,419
744,246

1,586
995,561

656
216,404

7,661
298,796

7,661
290,280

2,929
136,242

4,090
154,038

1,418
8,516

1,965
1,270
1,057
1,001
1,008

526
834

124
3,178

465
2,212

1,082
6,304

464
171
829

385
1,190

76
46

1,068
2,668

161
111
107
241
231

1,103

7,122
319
156

64

--continued
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Table 47. Selected Farm Characteristics by Race of Principal Operator:  2002 - Con.
[For meaning of abbreviations and symbols, see introductory text]

Characteristics

Principal operator reporting-

One race

More than one
raceWhite

Black or
African

American

American Indian
or Alaska

Native

Native Hawaiian
or Other
Pacific

Islander

Asian

OTHER FARM CHARACTERISTICS - Con.

Farms by- Con.

    Number of operators:
        1 operator . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
        2 operators . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
        3 operators . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
        4 operators . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
        5 or more operators . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

    Number of women operators:
        1 woman operator . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
        2 women operators . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
        3 women operators . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
        4 women operators . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
        5 or more women operators . . . . . . . . . . . . . . . . . . . . . . . . .

Farms reporting-
    Computers for farm business . . . . . . . . . . . . . . . . . . . . . . . . . . .
    Internet access . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

Principal operator is a hired manager . . . . . . . . . . . . . . . . . . farms
acres

Farms by number of households sharing
  in net income of farm:

    1 household . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
    2 households . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
    3 households . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
    4 households . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
    5 or more households . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

Farms by share of principal operator’s
  total household income from farming:

    Less than 25 percent . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
    25 to 49 percent . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
    50 to 74 percent . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
    75 to 99 percent . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .
    100 percent . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .

1,285,433
664,078

82,357
24,098
11,413

724,463
39,023

4,890
904
367

808,222
1,032,096

52,919
73,013,990

1,602,168
303,832

60,729
27,578
20,153

1,319,412
207,282
209,153
144,167
187,365

22,384
5,424

870
196
216

6,670
412

75
20
17

5,618
8,443

1,046
204,697

21,239
4,829
1,001

570
405

22,830
2,424
1,699

875
1,262

8,385
5,947

749
271
142

7,110
496

76
14

6

6,526
8,092

540
29,448,030

11,817
2,101

551
272
213

11,200
1,419
1,165

728
982

494
409

51
14
15

494
34

3
 -
1

459
544

76
117,222

704
140

28
17
18

724
74
64
37
84

4,948
2,679

503
119
126

3,049
220

46
4
2

3,238
3,756

632
153,087

5,072
1,623

450
298
300

4,611
855
980
643

1,286

4,211
2,898

387
121

44

3,583
238

35
2
 -

3,152
3,944

159
198,267

6,030
1,049

228
111

84

5,481
734
595
378
473
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Table 54.  Selected Farm Characteristics by Race of Principal Operator:  2007 and 2002 
[For meaning of abbreviations and symbols, see introductory text] 

Principal operator reporting - 
One race 

All 
principal 
operators American Indian 

or Alaska Native Asian Black or 
African American 

Characteristics 

2007 2002 2007 2002 2007 2002 2007 2002 
FARMS AND LAND IN FARMS 
 
Farms ............................................................................... number 
Land in farms ........................................................................acres 
 
FARMS BY SIZE 
 
1 to 9 acres .................................................................................... 
10 to 49 acres ................................................................................ 
50 to 179 acres .............................................................................. 
180 to 499 acres ............................................................................ 
500 acres or more ......................................................................... 
 
OWNED AND RENTED LAND IN FARMS 
 
Owned land in farms .............................................................farms 
 acres 
Rented or leased land in farms .............................................farms 
 acres 
 
TENURE 
 
Full owners ...........................................................................farms 
 acres 
Part owners ..........................................................................farms 
 acres 
Tenants .................................................................................farms 
 acres 
 
MARKET VALUE OF AGRICULTURAL PRODUCTS 
 SOLD AND GOVERNMENT PAYMENTS 
 
Total ......................................................................................farms 
 $1,000 
 
    Market value of agricultural 
      products sold ..................................................................farms 
 $1,000 
        Crops, including nursery 
          and greenhouse crops ................................................farms 
 $1,000 
        Livestock, poultry, and 
          their products ..............................................................farms 
 $1,000 
 
    Government payments .....................................................farms 
 $1,000 
 
FARMS BY ECONOMIC CLASS 
 
Less than $1,000 ........................................................................... 
$1,000 to $2,499 ............................................................................ 
$2,500 to $4,999 ............................................................................ 
$5,000 to $9,999 ............................................................................ 
$10,000 to $24,999 ........................................................................ 
$25,000 to $49,999 ........................................................................ 
$50,000 or more ............................................................................ 
 
COMMODITY CREDIT CORPORATION (CCC) LOANS 
 AND FEDERAL FARM PROGRAM PAYMENTS 
 
CCC loans ............................................................................farms 
 $1,000 
Conservation Reserve, Wetlands Reserve, 
  Farmable Wetlands, or Conservation 
  Reserve Enhancement Programs 1 ....................................farms 
 $1,000 
Other Federal farm program 
  payments ............................................................................farms 
 $1,000 
 
FARMS BY NORTH AMERICAN INDUSTRY 
 CLASSIFICATION SYSTEM (NAICS) 
 
Oilseed and grain farming (1111) .................................................. 
Vegetable and melon farming (1112) ............................................ 
Fruit and tree nut farming (1113) ................................................... 
Greenhouse, nursery, and floriculture 
  production (1114) ........................................................................ 
Other crop farming (1119) ............................................................. 
    Tobacco farming (11191) ........................................................... 
    Cotton farming (11192) .............................................................. 
    Sugarcane farming, hay farming, and all other 
      crop farming (11193, 11194, 11199) ........................................ 
Beef cattle ranching and farming (112111) .................................... 
Cattle feedlots (112112) ................................................................ 
Dairy cattle and milk production (11212) ....................................... 
Hog and pig farming (1122) ........................................................... 
Poultry and egg production (1123) ................................................ 
Sheep and goat farming (1124) ..................................................... 
Animal aquaculture and other animal 
  production (1125, 1129) ............................................................... 

 
 

2,204,792 
922,095,840 

 
 
 

232,849 
620,283 
660,530 
368,368 
322,762 

 
 
 

2,064,225 
571,303,487 

682,759 
350,792,353 

 
 
 

1,522,033 
343,952,327 

542,192 
496,344,290 

140,567 
81,799,223 

 
 
 
 

2,204,792 
305,204,413 

 
 

2,204,792 
297,220,491 

 
986,080 

143,657,928 
 

1,080,312 
153,562,563 

 
838,391 

7,983,922 
 
 
 

499,880 
270,712 
246,309 
254,834 
274,274 
163,500 
495,283 

 
 
 
 

50,572 
4,445,758 

 
 

346,227 
1,756,226 

 
687,434 

6,227,696 
 
 
 
 

338,237 
40,589 
98,281 

 
54,889 

519,893 
9,626 
9,968 

 
500,299 
656,475 
31,065 
57,318 
30,546 
64,570 
67,254 

 
245,675

 
 

2,128,982 
938,279,056 

 
 
 

179,346 
563,772 
658,705 
388,617 
338,542 

 
 
 

1,979,140 
584,963,623 

700,846 
353,315,433 

 
 
 

1,428,136 
356,767,305 

551,004 
495,012,197 

149,842 
86,499,554 

 
 
 
 

2,128,982 
207,192,033 

 
 

2,128,982 
200,646,355 

 
944,656 

95,151,954 
 

1,094,608 
105,494,401 

 
707,596 

6,545,678 
 
 
 

430,953 
307,368 
243,026 
246,624 
272,333 
163,521 
465,157 

 
 
 
 

106,120 
3,833,308 

 
 

268,830 
1,387,956 

 
531,316 

5,157,722 
 
 
 
 

349,023 
34,624 
95,680 

 
64,366 

442,932 
37,013 
14,476 

 
391,443 
664,431 
55,472 
72,537 
33,655 
44,219 
43,891 

 
228,152

 
 

34,706 
49,680,678 

 
 
 

13,108 
8,312 
6,740 
3,471 
3,075 

 
 
 

32,914 
44,272,038 

6,736 
5,408,640 

 
 
 

27,970 
39,806,741 

4,944 
8,170,722 

1,792 
1,703,215 

 
 
 
 

34,706 
1,440,188 

 
 

34,706 
1,399,725 

 
10,273 

564,470 
 

19,260 
835,256 

 
4,504 

40,462 
 
 
 

14,202 
5,169 
4,103 
3,712 
3,301 
1,537 
2,682 

 
 
 
 

130 
7,785 

 
 

1,144 
8,647 

 
3,995 

31,815 
 
 
 
 

957 
2,981 
1,304 

 
364 

4,421 
33 
39 

 
4,349 

13,251 
268 
210 
330 
875 

4,468 
 

5,277

 
 

15,494 
51,716,448 

 
 
 

1,535 
4,582 
4,626 
2,380 
2,371 

 
 
 

14,200 
46,342,963 

5,051 
5,373,485 

 
 
 

10,443 
41,551,397 

3,757 
8,795,586 

1,294 
1,369,465 

 
 
 
 

15,494 
769,520 

 
 

15,494 
743,522 

 
4,224 

362,194 
 

9,099 
381,328 

 
2,981 

25,998 
 
 
 

4,555 
2,409 
1,844 
1,896 
1,945 
1,006 
1,839 

 
 
 
 

187 
4,753 

 
 

852 
6,611 

 
2,360 

19,387 
 
 
 
 

794 
207 
815 

 
308 

2,409 
103 

60 
 

2,246 
6,735 

348 
184 
228 
375 
455 

 
2,636

 
 

11,214 
1,389,766 

 
 
 

3,970 
3,880 
2,067 

776 
521 

 
 
 

9,379 
933,981 

2,992 
455,785 

 
 
 

8,222 
722,257 

1,157 
505,847 

1,835 
161,662 

 
 
 
 

11,214 
3,687,674 

 
 

11,214 
3,673,944 

 
7,815 

2,345,950 
 

2,660 
1,327,994 

 
1,215 

13,730 
 
 
 

1,547 
981 
987 

1,171 
1,572 
1,071 
3,885 

 
 
 
 

49 
3,521 

 
 

380 
2,224 

 
1,034 

11,506 
 
 
 
 

305 
1,374 
4,163 

 
1,472 

935 
3 

26 
 

906 
1,105 

40 
34 
80 

928 
211 

 
567 

 
 

8,375 
990,317 

 
 
 

3,033 
2,862 
1,500 

601 
379 

 
 
 

6,816 
643,113 

2,440 
347,204 

 
 
 

5,935 
495,849 

881 
337,222 

1,559 
157,246 

 
 
 
 

8,375 
2,268,309 

 
 

8,375 
2,261,692 

 
6,694 

2,007,907 
 

1,198 
253,785 

 
586 

6,616 
 
 
 

907 
794 
605 
838 

1,194 
858 

3,179 
 
 
 
 

90 
4,297 

 
 

184 
879 

 
426 

5,737 
 
 
 
 

209 
1,203 
3,422 

 
1,589 

587 
8 

17 
 

562 
560 

36 
31 
75 

265 
87 

 
311 

 
 

30,599 
3,182,313 

 
 
 

3,849 
11,722 
11,184 

3,064 
780 

 
 
 

28,037 
2,138,272 

9,477 
1,044,041 

 
 
 

21,122 
1,661,577 

6,915 
1,244,462 

2,562 
276,274 

 
 
 
 

30,599 
652,971 

 
 

30,599 
615,377 

 
9,143 

299,738 
 

14,994 
315,639 

 
8,225 

37,595 
 
 
 

9,765 
5,351 
4,623 
4,381 
3,519 
1,409 
1,551 

 
 
 
 

306 
6,326 

 
 

2,584 
5,878 

 
6,931 

31,717 
 
 
 
 

2,398 
1,727 

836 
 

320 
6,405 

227 
191 

 
5,987 

14,102 
192 
165 
666 
726 
746 

 
2,316

 
 

29,090 
3,355,791 

 
 
 

2,626 
10,607 
11,398 

3,557 
902 

 
 
 

26,488 
2,196,264 

9,896 
1,159,527 

 
 
 

19,194 
1,650,583 

7,294 
1,410,676 

2,602 
294,532 

 
 
 
 

29,090 
525,359 

 
 

29,090 
506,881 

 
8,351 

233,710 
 

15,839 
273,171 

 
5,344 

18,477 
 
 
 

8,635 
6,359 
4,539 
3,947 
2,953 
1,225 
1,432 

 
 
 
 

757 
7,583 

 
 

1,988 
4,239 

 
3,693 

14,238 
 
 
 
 

2,767 
1,377 

703 
 

288 
4,854 

925 
408 

 
3,521 

15,000 
474 
231 

1,179 
405 
288 

 
1,524

See footnote(s) at end of table. --continued
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Table 54.  Selected Farm Characteristics by Race of Principal Operator:  2007 and 2002 - Con. 
[For meaning of abbreviations and symbols, see introductory text] 

Principal operator reporting- 
One race 

Native Hawaiian or 
Other Pacific Islander White 

More than 
one race Characteristics 

2007 2002 2007 2002 2007 2002 
FARMS AND LAND IN FARMS 
 
Farms ................................................................................number 
Land in farms ....................................................................... acres 
 
FARMS BY SIZE 
 
1 to 9 acres ...................................................................................  
10 to 49 acres ...............................................................................  
50 to 179 acres .............................................................................  
180 to 499 acres ...........................................................................  
500 acres or more .........................................................................  
 
OWNED AND RENTED LAND IN FARMS 
 
Owned land in farms ............................................................ farms 
 acres 
Rented or leased land in farms ............................................ farms 
 acres 
 
TENURE 
 
Full owners ........................................................................... farms 
 acres 
Part owners .......................................................................... farms 
 acres 
Tenants ................................................................................ farms 
 acres 
 
MARKET VALUE OF AGRICULTURAL PRODUCTS 
 SOLD AND GOVERNMENT PAYMENTS 
 
Total ..................................................................................... farms 
 $1,000 
 
    Market value of agricultural 
      products sold .................................................................. farms 
 $1,000 
        Crops, including nursery 
          and greenhouse crops ................................................ farms 
 $1,000 
        Livestock, poultry, and 
          their products ............................................................. farms 
 $1,000 
 
    Government payments ..................................................... farms 
 $1,000 
 
FARMS BY ECONOMIC CLASS 
 
Less than $1,000 ...........................................................................  
$1,000 to $2,499 ...........................................................................  
$2,500 to $4,999 ...........................................................................  
$5,000 to $9,999 ...........................................................................  
$10,000 to $24,999 .......................................................................  
$25,000 to $49,999 .......................................................................  
$50,000 or more ............................................................................  
 
COMMODITY CREDIT CORPORATION (CCC) LOANS 
 AND FEDERAL FARM PROGRAM PAYMENTS 
 
CCC loans ............................................................................ farms 
 $1,000 
Conservation Reserve, Wetlands Reserve, 
  Farmable Wetlands, or Conservation 
  Reserve Enhancement Programs 1 .................................... farms 
 $1,000 
Other Federal farm program 
  payments ............................................................................ farms 
 $1,000 
 
FARMS BY NORTH AMERICAN INDUSTRY 
 CLASSIFICATION SYSTEM (NAICS) 
 
Oilseed and grain farming (1111) ..................................................  
Vegetable and melon farming (1112) ............................................  
Fruit and tree nut farming (1113) ...................................................  
Greenhouse, nursery, and floriculture 
  production (1114) ........................................................................  
Other crop farming (1119) .............................................................  
    Tobacco farming (11191) ..........................................................  
    Cotton farming (11192) .............................................................  
    Sugarcane farming, hay farming, and all other 
      crop farming (11193, 11194, 11199) .......................................  
Beef cattle ranching and farming (112111) ...................................  
Cattle feedlots (112112) ................................................................  
Dairy cattle and milk production (11212) .......................................  
Hog and pig farming (1122) ...........................................................  
Poultry and egg production (1123) ................................................  
Sheep and goat farming (1124) .....................................................  
Animal aquaculture and other animal 
  production (1125, 1129) ..............................................................  

1,356 
405,006 

535 
457 
184 
103 

77 

1,083 
196,960 

419 
208,046 

937 
107,345 

146 
244,013 

273 
53,648 

1,356 
102,355 

1,356 
101,543 

651 
74,498 

545 
27,044 

123 
812 

343 
237 
175 
153 
198 

85 
165 

7
364 

40 
163 

104 
649 

32 
85 

335 

118 
148 

-
2

146 
326 

14 
5

32 
36 
83 

142

 
 

983 
266,757 

 
 
 

365 
328 
169 

69 
52 

 
 
 

760 
116,285 

344 
150,472 

 
 
 

639 
99,288 

121 
81,767 

223 
85,702 

 
 
 
 

983 
56,892 

 
 

983 
56,473 

 
512 

43,307 
 

372 
13,166 

 
66 

420 
 
 
 

226 
165 
118 
126 
142 

69 
137 

 
 
 
 

4 
48 

 
 

13 
61 

 
60 

359 
 
 
 
 

36 
47 

269 
 

113 
94 

- 
- 
 

94 
195 

4 
12 
22 
32 
48 

 
111

 
 

2,114,325 
863,819,828 

 
 
 

209,508 
591,781 
636,752 
359,149 
317,135 

 
 
 

1,980,982 
521,622,214 

659,608 
342,197,614 

 
 
 

1,454,717 
300,373,783 

526,265 
484,173,586 

133,343 
79,272,459 

 
 
 
 

2,114,325 
298,582,723 

 
 

2,114,325 
290,711,305 

 
953,563 

140,022,605 
 

1,035,960 
150,688,701 

 
821,705 

7,871,418 
 
 
 

470,379 
257,260 
234,846 
243,870 
263,909 
158,595 
485,466 

 
 
 
 

50,006 
4,420,934 

 
 

341,202 
1,734,407 

 
673,115 

6,137,011 
 
 
 
 

333,863 
34,130 
90,742 

 
52,249 

505,509 
9,306 
9,656 

 
486,547 
623,174 
30,402 
56,764 
29,267 
61,476 
61,212 

 
235,537

 
 

2,067,379 
879,993,532 

 
 
 

170,534 
542,948 
638,707 
381,022 
334,168 

 
 
 

1,923,871 
534,480,132 

680,873 
345,513,400 

 
 
 

1,386,506 
312,225,942 

537,365 
483,391,385 

143,508 
84,376,205 

 
 
 
 

2,067,379 
203,273,157 

 
 

2,067,379 
196,787,507 

 
921,946 

92,368,594 
 

1,064,010 
104,418,913 

 
697,201 

6,485,650 
 
 
 

414,665 
296,371 
234,863 
238,816 
265,091 
159,837 
457,736 

 
 
 
 

104,958 
3,813,448 

 
 

265,328 
1,373,953 

 
523,695 

5,111,697 
 
 
 
 

344,753 
31,619 
89,642 

 
61,683 

433,798 
35,901 
13,945 

 
383,952 
639,273 
54,449 
71,968 
32,044 
42,901 
42,782 

 
222,467 

 
 

12,592 
3,618,249 

 
 
 

1,879 
4,131 
3,603 
1,805 
1,174 

 
 
 

11,830 
2,140,022 

3,527 
1,478,227 

 
 
 

9,065 
1,280,624 

2,765 
2,005,660 

762 
331,965 

 
 
 
 

12,592 
738,502 

 
 

12,592 
718,597 

 
4,635 

350,668 
 

6,893 
367,929 

 
2,619 

19,905 
 
 
 

3,644 
1,714 
1,575 
1,547 
1,775 

803 
1,534 

 
 
 
 

74 
6,829 

 
 

877 
4,907 

 
2,255 

14,998 
 
 
 
 

682 
292 
901 

 
366 

2,475 
57 
54 

 
2,364 
4,517 

149 
140 
171 
529 
534 

 
1,836

 
 

7,661 
1,956,211 

 
 
 

1,253 
2,445 
2,305 

988 
670 

 
 
 

7,005 
1,184,866 

2,242 
771,345 

 
 
 

5,419 
744,246 

1,586 
995,561 

656 
216,404 

 
 
 
 

7,661 
298,796 

 
 

7,661 
290,280 

 
2,929 

136,242 
 

4,090 
154,038 

 
1,418 
8,516 

 
 
 

1,965 
1,270 
1,057 
1,001 
1,008 

526 
834 

 
 
 
 

124 
3,178 

 
 

465 
2,212 

 
1,082 
6,304 

 
 
 
 

464 
171 
829 

 
385 

1,190 
76 
46 

 
1,068 
2,668 

161 
111 
107 
241 
231 

 
1,103

See footnote(s) at end of table. --continued
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Table 54.  Selected Farm Characteristics by Race of Principal Operator:  2007 and 2002 - Con. 
[For meaning of abbreviations and symbols, see introductory text] 

Principal operator reporting - 
One race 

All 
principal 
operators American Indian 

or Alaska Native Asian Black or 
African American 

Characteristics 

2007 2002 2007 2002 2007 2002 2007 2002 
OTHER FARM CHARACTERISTICS 
 
Farms by- 
 
    Type of organization: 
        Family or individual ................................................................ 
        Partnerships .......................................................................... 
        Corporations .......................................................................... 
        Other - cooperative, estate or trust, 
          institutional, etc .................................................................... 
 
    Number of operators: 
        1 operator .............................................................................. 
        2 operators ............................................................................ 
        3 operators ............................................................................ 
        4 operators ............................................................................ 
        5 or more operators ............................................................... 
 
    Number of women operators: 
        1 woman operator .................................................................. 
        2 women operators ................................................................ 
        3 women operators ................................................................ 
        4 women operators ................................................................ 
        5 or more women operators ................................................... 
 
Farms reporting- 
    Internet access .......................................................................... 
    High-speed internet access ....................................................... 
 
Principal operator is a hired manager ...................................farms 
 acres 
 
Farms by number of households sharing 
  in net income of farm: 
 
    1 household ............................................................................... 
    2 households ............................................................................. 
    3 households ............................................................................. 
    4 households ............................................................................. 
    5 or more households ................................................................ 
 
Farms by share of principal operator's 
  total household income from farming: 
 
    Less than 25 percent ................................................................. 
    25 to 49 percent ......................................................................... 
    50 to 74 percent ......................................................................... 
    75 to 99 percent ......................................................................... 
    100 percent ................................................................................ 

 
 
 
 
 

1,906,335 
174,247 
96,074 

 
28,136 

 
 

1,273,122 
786,598 
112,285 
22,529 
10,258 

 
 

894,347 
45,408 

5,439 
1,017 

546 
 
 

1,246,723 
726,700 

 
59,759 

120,672,499 
 
 
 
 

1,733,827 
356,707 
66,438 
30,004 
17,816 

 
 
 
 

1,583,710 
174,800 
187,421 
147,092 
111,769

 
 
 
 
 

1,909,598 
129,593 
73,752 

 
16,039 

 
 

1,325,855 
681,435 
84,917 
24,819 
11,956 

 
 

745,369 
40,423 

5,125 
944 
393 

 
 

1,056,875 
(NA)

 
55,372 

103,135,293 
 
 
 
 

1,647,030 
313,574 
62,987 
28,846 
21,173 

 
 
 
 

1,308,886 
212,788 
213,656 
146,828 
191,452

 
 
 
 
 

32,051 
1,494 

511 
 

650 
 
 

18,280 
13,382 

2,440 
357 
247 

 
 

18,388 
1,572 

233 
32 
22 

 
 

14,729 
7,871 

 
884 

34,434,025 
 
 
 
 

26,276 
5,946 
1,268 

648 
568 

 
 
 
 

29,112 
2,031 
1,919 
1,002 

642

 
 
 
 
 

14,166 
590 
266 

 
472 

 
 

8,385 
5,947 

749 
271 
142 

 
 

7,110 
496 

76 
14 

6 
 
 

8,092 
(NA)

 
540 

29,448,030 
 
 
 
 

11,817 
2,101 

551 
272 
213 

 
 
 
 

11,200 
1,419 
1,165 

728 
982

 
 
 
 
 

8,833 
1,097 
1,125 

 
159 

 
 

6,100 
4,093 

741 
169 
111 

 
 

4,959 
303 

36 
14 

9 
 
 

5,339 
3,674 

 
801 

231,180 
 
 
 
 

7,529 
2,272 

574 
421 
418 

 
 
 
 

7,169 
1,031 
1,263 
1,001 

750 

 
 
 
 
 

6,498 
772 

1,025 
 

80 
 
 

4,948 
2,679 

503 
119 
126 

 
 

3,049 
220 

46 
4 
2 

 
 

3,756 
(NA) 

 
632 

153,087 
 
 
 
 

5,072 
1,623 

450 
298 
300 

 
 
 
 

4,611 
855 
980 
643 

1,286 

 
 
 
 
 

27,120 
2,476 

635 
 

368 
 
 

21,814 
6,869 
1,610 

187 
119 

 
 

9,398 
479 

83 
10 
15 

 
 

10,516 
5,655 

 
918 

179,418 
 
 
 
 

23,236 
5,521 
1,015 

521 
306 

 
 
 
 

27,051 
1,488 
1,122 

615 
323

 
 
 
 
 

27,567 
1,051 

241 
 

231 
 
 

22,384 
5,424 

870 
196 
216 

 
 

6,670 
412 

75 
20 
17 

 
 

8,443 
(NA)

 
1,046 

204,697 
 
 
 
 

21,239 
4,829 
1,001 

570 
405 

 
 
 
 

22,830 
2,424 
1,699 

875 
1,262

See footnote(s) at end of table. --continued
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Table 54.  Selected Farm Characteristics by Race of Principal Operator:  2007 and 2002 - Con. 
[For meaning of abbreviations and symbols, see introductory text] 

Principal operator reporting- 
One race 

Native Hawaiian or 
Other Pacific Islander White 

More than 
one race Characteristics 

2007 2002 2007 2002 2007 2002 
OTHER FARM CHARACTERISTICS 
 
Farms by- 
 
    Type of organization: 
        Family or individual ................................................................  
        Partnerships ..........................................................................  
        Corporations ..........................................................................  
        Other - cooperative, estate or trust, 
          institutional, etc ...................................................................  
 
    Number of operators: 
        1 operator ..............................................................................  
        2 operators ............................................................................  
        3 operators ............................................................................  
        4 operators ............................................................................  
        5 or more operators ...............................................................  
 
    Number of women operators: 
        1 woman operator .................................................................  
        2 women operators ................................................................  
        3 women operators ................................................................  
        4 women operators ................................................................  
        5 or more women operators ..................................................  
 
Farms reporting- 
    Internet access ..........................................................................  
    High-speed internet access .......................................................  
 
Principal operator is a hired manager .................................. farms 
 acres 
 
Farms by number of households sharing 
  in net income of farm: 
 
    1 household ...............................................................................  
    2 households .............................................................................  
    3 households .............................................................................  
    4 households .............................................................................  
    5 or more households ................................................................  
 
Farms by share of principal operator's 
  total household income from farming: 
 
    Less than 25 percent .................................................................  
    25 to 49 percent ........................................................................  
    50 to 74 percent ........................................................................  
    75 to 99 percent ........................................................................  
    100 percent ...............................................................................  

1,182 
98 
63 

13 

754 
500 

80 
12 
10 

613 
41 

4
-
-

710 
481 

74 
151,223 

1,029 
242 

35 
26 
24 

1,079 
105 

91 
45 
36

 
 
 
 
 

890 
44 
36 

 
13 

 
 

494 
409 

51 
14 
15 

 
 

494 
34 

3 
- 
1 

 
 

544 
(NA)

 
76 

117,222 
 
 
 
 

704 
140 

28 
17 
18 

 
 
 
 

724 
74 
64 
37 
84

 
 
 
 
 

1,826,072 
168,117 
93,360 

 
26,776 

 
 

1,219,552 
756,773 
106,673 
21,640 

9,687 
 
 

854,865 
42,643 

5,039 
946 
494 

 
 

1,208,411 
705,211 

 
56,759 

85,179,151 
 
 
 
 

1,665,820 
340,651 
63,203 
28,229 
16,422 

 
 
 
 

1,509,241 
169,298 
182,233 
143,901 
109,652

 
 
 
 
 

1,853,355 
126,817 
72,028 

 
15,179 

 
 

1,285,433 
664,078 
82,357 
24,098 
11,413 

 
 

724,463 
39,023 

4,890 
904 
367 

 
 

1,032,096 
(NA) 

 
52,919 

73,013,990 
 
 
 
 

1,602,168 
303,832 
60,729 
27,578 
20,153 

 
 
 
 

1,319,412 
207,282 
209,153 
144,167 
187,365 

 
 
 
 
 

11,077 
965 
380 

 
170 

 
 

6,622 
4,981 

741 
164 

84 
 
 

6,124 
370 

44 
15 

6 
 
 

7,018 
3,808 

 
323 

497,502 
 
 
 
 

9,937 
2,075 

343 
159 

78 
 
 
 
 

10,058 
847 
793 
528 
366

 
 
 
 
 

7,122 
319 
156 

 
64 

 
 

4,211 
2,898 

387 
121 

44 
 
 

3,583 
238 

35 
2 
- 
 
 

3,944 
(NA)

 
159 

198,267 
 
 
 
 

6,030 
1,049 

228 
111 

84 
 
 
 
 

5,481 
734 
595 
378 
473

 1 2002 data do not include farms with land in Farmable Wetlands or Conservation Reserve Enhancement Programs. 
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SEC. 14010. ø7 U.S.C. 2279–2¿ REPORT OF CIVIL RIGHTS COMPLAINTS, 
RESOLUTIONS, AND ACTIONS. 

Each year, the Secretary shall— 
(1) prepare a report that describes, for each agency of the 

Department of Agriculture— 
(A) the number of civil rights complaints filed that re-

late to the agency, including whether a complaint is a pro-
gram complaint or an employment complaint; 

(B) the length of time the agency took to process each 
civil rights complaint; 

(C) the number of proceedings brought against the 
agency, including the number of complaints described in 
paragraph (1) that were resolved with a finding of dis-
crimination; and 

(D) the number and type of personnel actions taken by 
the agency following resolution of civil rights complaints; 
(2) submit to the Committee on Agriculture of the House 

of Representatives and the Committee on Agriculture, Nutri-
tion, and Forestry of the Senate a copy of the report; and 

(3) make the report available to the public by posting the 
report on the website of the Department. 

SEC. 14011. SENSE OF CONGRESS RELATING TO CLAIMS BROUGHT BY 
SOCIALLY DISADVANTAGED FARMERS OR RANCHERS. 

It is the sense of Congress that all pending claims and class 
actions brought against the Department of Agriculture by socially 
disadvantaged farmers or ranchers (as defined in section 355(e) of 
the Consolidated Farm and Rural Development Act (7 U.S.C. 
2003(e)), including Native American, Hispanic, and female farmers 
or ranchers, based on racial, ethnic, or gender discrimination in 
farm program participation should be resolved in an expeditious 
and just manner. 
SEC. 14012. DETERMINATION ON MERITS OF PIGFORD CLAIMS. 

(a) DEFINITIONS.—In this section: 
(1) CONSENT DECREE.—The term ‘‘consent decree’’ means 

the consent decree in the case of Pigford v. Glickman, approved 
by the United States District Court for the District of Colum-
bia on April 14, 1999. 

(2) DEPARTMENT.—The term ‘‘Department’’ means the De-
partment of Agriculture. 

(3) PIGFORD CLAIM.—The term ‘‘Pigford claim’’ means a 
discrimination complaint, as defined by section 1(h) of the con-
sent decree and documented under section 5(b) of the consent 
decree. 

(4) PIGFORD CLAIMANT.—The term ‘‘Pigford claimant’’ 
means an individual who previously submitted a late-filing re-
quest under section 5(g) of the consent decree. 
(b) DETERMINATION ON MERITS.—Any Pigford claimant who 

has not previously obtained a determination on the merits of a 
Pigford claim may, in a civil action brought in the United States 
District Court for the District of Columbia, obtain that determina-
tion. 

(c) LIMITATION.— 
(1) IN GENERAL.—Subject to paragraph (2), all payments or 

debt relief (including any limitation on foreclosure under sub-
December 20, 2018 
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section (h)) shall be made exclusively from funds made avail-
able under subsection (i). 

(2) MAXIMUM AMOUNT.—The total amount of payments and 
debt relief pursuant to actions commenced under subsection (b) 
shall not exceed $100,000,000. 
(d) INTENT OF CONGRESS AS TO REMEDIAL NATURE OF SEC-

TION.—It is the intent of Congress that this section be liberally con-
strued so as to effectuate its remedial purpose of giving a full de-
termination on the merits for each Pigford claim previously denied 
that determination. 

(e) LOAN DATA.— 
(1) REPORT TO PERSON SUBMITTING PETITION.— 

(A) IN GENERAL.—Not later than 120 days after the 
Secretary receives notice of a complaint filed by a claimant 
under subsection (b), the Secretary shall provide to the 
claimant a report on farm credit loans and noncredit bene-
fits, as appropriate, made within the claimant’s county (or 
if no documents are found, within an adjacent county as 
determined by the claimant), by the Department during 
the period beginning on January 1 of the year preceding 
the period covered by the complaint and ending on Decem-
ber 31 of the year following the period. 

(B) REQUIREMENTS.—A report under subparagraph (A) 
shall contain information on all persons whose application 
for a loan or benefit was accepted, including— 

(i) the race of the applicant; 
(ii) the date of application; 
(iii) the date of the loan or benefit decision, as ap-

propriate; 
(iv) the location of the office making the loan or 

benefit decision, as appropriate; 
(v) all data relevant to the decisionmaking process 

for the loan or benefit, as appropriate; and 
(vi) all data relevant to the servicing of the loan 

or benefit, as appropriate. 
(2) NO PERSONALLY IDENTIFIABLE INFORMATION.—The re-

ports provided pursuant to paragraph (1) shall not contain any 
information that would identify any person who applied for a 
loan from the Department. 

(3) REPORTING DEADLINE.— 
(A) IN GENERAL.—The Secretary shall— 

(i) provide to claimants the reports required under 
paragraph (1) as quickly as practicable after the Sec-
retary receives notice of a complaint filed by a claim-
ant under subsection (b); and 

(ii) devote such resources of the Department as 
are necessary to make providing the reports expedi-
tiously a high priority of the Department. 
(B) EXTENSION.—A court may extend the deadline for 

providing the report required in a particular case under 
paragraph (1) if the Secretary establishes that meeting the 
deadline is not feasible and demonstrates a continuing ef-
fort and commitment to provide the required report expe-
ditiously. 

December 20, 2018 
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(f) EXPEDITED RESOLUTIONS AUTHORIZED.— 
(1) IN GENERAL.—Any person filing a complaint under this 

section for discrimination in the application for, or making or 
servicing of, a farm loan, at the discretion of the person, may 
seek liquidated damages of $50,000, discharge of the debt that 
was incurred under, or affected by, the 1 or more programs 
that were the subject of the 1 or more discrimination claims 
that are the subject of the person’s complaint, and a tax pay-
ment in the amount equal to 25 percent of the liquidated dam-
ages and loan principal discharged, in which case— 

(A) if only such damages, debt discharge, and tax pay-
ment are sought, the complainant shall be able to prove 
the case of the complainant by substantial evidence (as de-
fined in section 1(l) of the consent decree); and 

(B) the court shall decide the case based on a review 
of documents submitted by the complainant and defendant 
relevant to the issues of liability and damages. 
(2) NONCREDIT CLAIMS.— 

(A) STANDARD.—In any case in which a claimant as-
serts a noncredit claim under a benefit program of the De-
partment, the court shall determine the merits of the 
claim in accordance with section 9(b)(i) of the consent de-
cree. 

(B) RELIEF.—A claimant who prevails on a claim of 
discrimination involving a noncredit benefit program of the 
Department shall be entitled to a payment by the Depart-
ment in a total amount of $3,000, without regard to the 
number of such claims on which the claimant prevails. 

(g) ACTUAL DAMAGES.—A claimant who files a claim under this 
section for discrimination under subsection (b) but not under sub-
section (f) and who prevails on the claim shall be entitled to actual 
damages sustained by the claimant. 

(h) LIMITATION ON FORECLOSURES.—Notwithstanding any other 
provision of law, during the pendency of a Pigford claim, the Sec-
retary may not begin acceleration on or foreclosure of a loan if— 

(1) the borrower is a Pigford claimant; and 
(2) makes a prima facie case in an appropriate administra-

tive proceeding that the acceleration or foreclosure is related to 
a Pigford claim. 
(i) FUNDING.— 

(1) IN GENERAL.—Of the funds of the Commodity Credit 
Corporation, the Secretary shall make available for payments 
and debt relief in satisfaction of claims against the United 
States under subsection (b) and for any actions under sub-
section (g) $100,000,000 for fiscal year 2008, to remain avail-
able until expended. 

(2) AUTHORIZATION OF APPROPRIATIONS.—In addition to 
funds made available under paragraph (1), there are author-
ized to be appropriated such sums as are necessary to carry 
out this section. 
(j) REPORTING REQUIREMENTS.— 

(1) IN GENERAL.—Not later than 180 days after the date of 
the enactment of this Act and every 180 days thereafter until 
the funds made available under subsection (i) are depleted, the 

December 20, 2018 
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Secretary shall submit to the Committee on the Judiciary of 
the House of Representatives and the Committee on the Judici-
ary of the Senate a report that describes the status of available 
funds under subsection (i) and the number of pending claims 
under subsection (f). 

(2) DEPLETION OF FUNDS REPORT.—In addition to the re-
ports required under paragraph (1), the Secretary shall submit 
to the Committee on the Judiciary of the House of Representa-
tives and the Committee on the Judiciary of the Senate a re-
port that notifies the Committees when 75 percent of the funds 
made available under subsection (i)(1) have been depleted. 
(k) TERMINATION OF AUTHORITY.—The authority to file a claim 

under this section terminates 2 years after the date of the enact-
ment of this Act. 

* * * * * * * 

Subtitle B—Agricultural Security 

SEC. 14101. ø7 U.S.C. 8901 note; Public Law 110–246¿ SHORT TITLE. 
This subtitle may be cited as the ‘‘Agricultural Security Im-

provement Act of 2008’’. 
SEC. 14102. ø7 U.S.C. 8901¿ DEFINITIONS. 

In this subtitle: 
(1) AGENT.—The term ‘‘agent’’ means a nuclear, biological, 

chemical, or radiological substance that causes agricultural dis-
ease or the adulteration of products regulated by the Secretary 
of Agriculture under any provision of law. 

(2) AGRICULTURAL BIOSECURITY.—The term ‘‘agricultural 
biosecurity’’ means protection from an agent that poses a 
threat to— 

(A) plant or animal health; 
(B) public health as it relates to the adulteration of 

products regulated by the Secretary of Agriculture under 
any provision of law that is caused by exposure to an 
agent; or 

(C) the environment as it relates to agriculture facili-
ties, farmland, and air and water within the immediate vi-
cinity of an area associated with an agricultural disease or 
outbreak. 
(3) AGRICULTURAL COUNTERMEASURE.—The term ‘‘agricul-

tural countermeasure’’— 
(A) means a product, practice, or technology that is in-

tended to enhance or maintain the agricultural biosecurity 
of the United States; and 

(B) does not include a product, practice, or technology 
used solely in response to a human medical incident or 
public health emergency not related to agriculture. 
(4) AGRICULTURAL DISEASE.—The term ‘‘agricultural dis-

ease’’ has the meaning given the term by the Secretary. 
(5) AGRICULTURAL DISEASE EMERGENCY.—The term ‘‘agri-

cultural disease emergency’’ means an incident of agricultural 
December 20, 2018 
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ASCR’s difficulties in resolving discrimination complaints persist—ASCR has 
not achieved its goal of preventing backlogs of complaints.  The credibility of 
USDA’s efforts has been and continues to be undermined by ASCR’s faulty 
reporting and disparities in ASCR’s data.  Even such basic information as the 
backlog of complaints is subject to wide variation in ASCR’s reports to the 
public and Congress.  For example, ASCR’s public claim in July 2007 that it 
had successfully reduced a backlog of about 690 discrimination complaints in 
fiscal year 2004 and held its caseload to manageable levels drew a 
questionable portrait of progress.  By July 2007, ASCR’s backlog had surged to 
885 complaints and ASCR officials were in the midst of planning to hire 
attorneys to address that backlog.  Also, some steps ASCR had taken to speed 
up its work may have sometimes been counterproductive and adversely 
affected the quality of its work.  ASCR does not have a plan to correct these 
problems.   
 
USDA published three annual reports on minority farmers’ participation in 
farm programs, as required by law. However, USDA considers much of its 
data to be unreliable because they are based on employees’ visual 
observations about participants’ race and ethnicity that may not be correct.  
USDA states that it needs the Office of Management and Budget’s (OMB) 
approval to collect more reliable data. ASCR started to seek OMB’s approval 
in 2004 but, as of August 2008, had not followed through to obtain approval.   
 
ASCR’s strategic planning does not address key steps needed to ensure USDA 
provides fair and equitable services to all customers and upholds the civil 
rights of its employees.  For example, strategic planning should be based to a 
large extent on the perspectives of stakeholders, but stakeholders’ views are 
not explicitly reflected in ASCR’s plan. Also, ASCR could better measure 
performance to gauge its progress. ASCR’s strategic plan also does not link 
funding with anticipated results or discuss the potential for using performance 
information for identifying USDA’s performance gaps.     
 
The experience of other agencies in addressing significant performance issues 
provides important insights and options that are relevant for addressing 
certain long-standing ASCR issues. First, Congress required executives at 
three federal agencies to be subject to statutory performance agreements.  
Such an agreement for ASCR could be used to achieve specific expectations 
by providing additional incentives and mandatory public reporting.  Second, 
Congress has authorized oversight boards for a variety of purposes, including 
one for the Internal Revenue Service to oversee performance. A USDA civil 
rights oversight board could be authorized to oversee USDA’s activities to 
identify weaknesses that need to be addressed and to provide transparency.  
Third, an effective USDA ombudsman—one who is independent, impartial, 
fully capable of conducting meaningful investigations and who can maintain 
confidentiality—could assist in resolving civil rights concerns at USDA. USDA 
has some authority to establish an ombudsman but has not done so. 

For decades, numerous federal 
reports have described serious 
weaknesses in USDA’s civil rights 
programs—in particular, in 
resolving discrimination 
complaints and providing minority 
farmers with access to programs.  
In 2002, Congress authorized the 
position of Assistant Secretary for 
Civil Rights (ASCR) at USDA to 
provide leadership for resolving 
these long-standing problems. GAO 
was asked to assess USDA’s efforts 
to (1) resolve discrimination 
complaints, (2) report on minority 
participation in farm programs, and 
(3) strategically plan its efforts. 
GAO also reviewed experiences of 
other federal agencies to develop 
options for addressing the issues. 
This report is based on new and 
prior work, including analysis of 
ASCR’s discrimination complaint 
management, strategic planning, 
and interviews with officials of 
USDA and other agencies, as well 
as 20 USDA stakeholder groups. 
 
What GAO Recommends  

 
GAO recommends that USDA 
improve its efforts to resolve 
discrimination complaints, data 
reliability, strategic planning, and 
explore establishing an 
ombudsman. Also, Congress may 
wish to consider establishing a 
statutory performance agreement 
and an oversight board for ASCR. 
USDA agreed with most of GAO’s 
recommendations but raised 
concerns about the options GAO 
presented to Congress.    

To view the full product, including the scope 
and methodology, click on GAO-09-62. 
For more information, contact Lisa Shames at 
(202) 512-3841 or shamesl@gao.gov. 

http://www.gao.gov/cgi-bin/getrpt?GAO-09-62
http://www.gao.gov/cgi-bin/getrpt?GAO-09-62
mailto:shamesl@gao.gov
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United States Government Accountability Office

Washington, DC 20548 

 

October 22, 2008 

Congressional Requesters 

For decades, the Department of Agriculture (USDA) has been the focus of 
federal inquiries into allegations of discrimination against minorities and 
women both in the programs it administers and in its workforce. 
Numerous reports and congressional testimony by officials of the U.S. 
Commission on Civil Rights, the U.S. Equal Employment Opportunity 
Commission, USDA, GAO, and others have described extensive concerns 
about discriminatory behavior in USDA’s delivery of services to program 
customers—in particular, minority farmers—and its treatment of minority 
employees. Many of these reports and testimonies described serious 
weaknesses in USDA’s management of its civil rights programs—in 
particular, weaknesses in providing minorities with access to USDA 
programs and in resolving discrimination complaints. 

Notable among these many reports was the 1997 report of the Secretary of 
Agriculture’s Civil Rights Action Team.1 The Secretary’s team—composed 
of senior USDA officials—reported on USDA’s customers’ and employees’ 
concerns about patterns of discrimination in USDA programs and 
operations, as well as minority farmers’ concerns that USDA had played a 
part in the severe decline in minority farm ownership. Among other things, 
the report noted that USDA’s civil rights program had been in a “persistent 
state of chaos” because of numerous changes since the 1980s and declared 
that USDA’s process for resolving complaints about the delivery of 
program benefits and services was a “failure.” The report made many 
recommendations to address USDA’s organizational structure, 
management commitment, program delivery and outreach, and workforce 
diversity and employment practices. 

In addition, USDA has been and continues to be involved in large class-
action civil rights lawsuits claiming discriminatory behavior on the part of 
USDA. In 1999, in the case of Pigford v. Glickman, a settlement agreement 
was reached between USDA, the Department of Justice and African-
American farmers. In approving the consent decree settling the case, the 

                                                                                                                                    
1U.S. Department of Agriculture,Civil Rights at the United States Department of 

Agriculture: A Report by the Civil Rights Action Team (Washington, D.C., February 1997). 
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court stated that for decades USDA had discriminated against African-
American farmers by denying or delaying their applications for farm loan 
and other credit and benefit programs. Under the consent decree, as of 
April 7, 2008, more than 15,400 claims had been approved for payments 
and benefits totaling about $972 million, and almost 7,000 claims had been 
denied. However, about 74,000 people requested permission from the 
court to file a claim after the filing deadline of October 12, 1999. Except for 
a relatively few extraordinary cases, the court denied the claims received 
after the filing deadline as not timely. In addition, USDA is currently 
defending itself against similar lawsuits brought by other customers—
Native American, Hispanic, and women farmers—alleging discrimination 
in the delivery of farm programs and lending.2

A congressional hearing during 2002 focused on the need for USDA to 
ensure that, among other things, complaints of discrimination against 
USDA by customers and employees are resolved fairly and in a timely 
manner, farm programs are accessible to minority and socially 
disadvantaged farmers and ranchers, and civil rights activities are 
conducted transparently so that public scrutiny is possible. That year, the 
Farm Security and Rural Investment Act of 2002 (2002 Farm Bill) 
authorized the Secretary of Agriculture to create the new position of 
Assistant Secretary for Civil Rights, elevating responsibility within USDA 
for carrying out USDA’s civil rights efforts. Under the 2002 Farm Bill, the 
Secretary could delegate responsibility for ensuring that USDA complies 
with all civil rights-related laws and considers civil rights matters in all 
USDA strategic planning initiatives to the Assistant Secretary for Civil 
Rights. In 2003, the position of Assistant Secretary for Civil Rights was 
created with these and other delegated responsibilities, and these 
responsibilities are carried out through the Office of the Assistant 
Secretary for Civil Rights (ASCR). In addition, the 2002 Farm Bill requires 
USDA to report annually on minority participation in USDA programs. 

In 2002, we reported that USDA’s Office of Civil Rights continued to face 
significant problems in processing discrimination complaints in a timely 
manner.3 We reported that the office had made only modest progress in 

                                                                                                                                    
2These cases include Keepseagle v. Schafer, Civil Action No. 99-03119 (D.D.C.); Garcia v. 

Schafer, Civil Action No. 00-02445 (D.D.C.); and Love v. Schafer. Civil Action No. 00-02502 
(D.D.C.). 

3GAO, Department of Agriculture: Improvements in the Operations of the Civil Rights 

Program Would Benefit Hispanic and Other Minority Farmers, GAO-02-942 (Washington 
D.C.: Sept. 20, 2002).  
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processing complaints from customers and employees because (1) it had 
not established time frames for resolving complaints and (2) it had not 
addressed its severe human capital problems. For example, the office had 
long-standing problems in hiring and retaining staff with the right mix of 
skills, and severe morale problems were exacerbating problems with staff 
productivity and retention. At that time, we recommended that USDA 
establish time frames for all stages of the complaint process and develop 
an action plan to address its staff turnover and morale problems. In 
commenting on our 2002 report, USDA stated that it had a long-term 
improvement plan that would address the human capital problems and 
agreed to formalize time frames for all phases of the process. 

As requested, this report examines ASCR’s (1) progress in resolving 
discrimination complaints, (2) reporting on minority participation in USDA 
programs, and (3) strategic planning for ensuring USDA’s services and 
benefits are provided fairly and equitably. The report also reviews the 
experiences of other federal agencies and identifies options for addressing 
USDA’s long standing problems. Also, on May 14, 2008, we testified on 
these matters before the Subcommittee on Government Management, 
Organization, and Procurement, Committee on Oversight and Government 
Reform, House of Representatives.4 Subsequently, on June 18, 2008, 
Congress passed the Food, Conservation, and Energy Act of 2008 (2008 
Farm Bill), which contains various provisions that address USDA civil 
rights matters and minority farmers’ participation in USDA’s programs. 

This report is based on new information and previously issued reports. To 
assess ASCR’s efforts to resolve discrimination complaints, we conducted 
interviews with officials of ASCR, USDA’s Office of Inspector General 
(OIG), USDA’s agency-level civil rights offices, and the Equal Employment 
Opportunity Commission; examined USDA documents about efforts to 
resolve discrimination complaints; and analyzed data provided by ASCR. 
To evaluate USDA’s reporting on minority participation in USDA’s 
programs, we reviewed USDA reports and interviewed officials of USDA, 
community-based organizations, and minority groups. To analyze ASCR’s 
strategic planning, we examined ASCR’s strategic plan and other relevant 
planning documents, and interviewed USDA officials and representatives 
of community-based organizations and minority groups, among others. We 
also considered GAO’s guidance and reporting on results-oriented 

                                                                                                                                    
4GAO, U.S. Department of Agriculture: Management of Civil Rights Continues to Be 

Deficient Despite Years of Attention, GAO-08-755T (Washington, D.C.: May 14, 2008). 
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management.5 To assess the reliability of data provided by ASCR, we 
compared various sources of ASCR data and interviewed ASCR officials. 
We found ASCR data to be unreliable and made recommendations 
accordingly. To identify options for addressing USDA’s long standing 
problems, we reviewed our experience in addressing the problems of high-
risk, underperforming agencies,6 as well as our reporting on results-
oriented management. We conducted this performance audit from 
December 2006 through September 2008 in accordance with generally 
accepted government auditing standards. Those standards require that we 
plan and perform the audit to obtain sufficient, appropriate evidence to 
provide a reasonable basis for our findings and conclusions based on our 
audit objectives. While our efforts were impeded by delays in gaining 
access to documents, we believe the evidence obtained provides a 
reasonable basis for our findings and conclusions based on our audit 
objectives. Additional details on our scope, methodology, and access to 
USDA records is included in appendix I. 

 
ASCR’s difficulties in resolving discrimination complaints persist—ASCR 
has not achieved its goal of preventing future backlogs of discrimination 
complaints. At a basic level, the credibility of USDA’s efforts to correct 
long-standing problems in resolving discrimination complaints has been 
and continues to be undermined by faulty reporting of data on 
discrimination complaints and disparities we found when comparing 
various ASCR sources of data. Even such basic information as the number 
of discrimination complaints is subject to wide variation in ASCR’s reports 
to the public and Congress. For example, fiscal year 2005 data that ASCR 
reported to the public and to a congressional subcommittee varied by 
hundreds of complaint cases, and data provided to us on its complaint 
cases varied from one report to another. Moreover, ASCR’s public claim in 
July 2007 that it had successfully reduced a backlog of about 690 
discrimination complaints in fiscal year 2004 and held its caseload to 

Results in Brief 

                                                                                                                                    
5GAO, Executive Guide: Effectively Implementing the Government Performance and 

Results Act, GAO/GGD-96-118 (Washington D.C.: June 1996); Agencies’ Strategic Plans 

Under GPRA: Key Questions to Facilitate Congressional Review, GAO/GGD-10.1.16 
(Washington, D.C.: May 1997); The Results Act: An Evaluator’s Guide to Assessing Agency 

Annual Performance Plans, GAO/GGD-10.1.20 (Washington, D.C.: April 1998); and 
Results-Oriented Government: GPRA Has Established a Solid Foundation for Achieving 

Greater Results, GAO-04-38 (Washington, D.C.: Mar. 10, 2004). 

6For example, see GAO, High-Risk Series: An Update, GAO-05-207 (Washington D.C.: 
January 2005). 
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manageable levels drew a questionable portrait of progress. By July 2007, 
ASCR had another backlog on hand, and this time the backlog had surged 
to an even higher level of 885 complaints. In fact, before ASCR made its 
report to the public in 2007, ASCR officials were planning to hire 
additional attorneys to address the backlog of complaints, including some 
complaints that ASCR was holding dating from the early 2000s that it had 
not resolved. Altogether, these conditions could undermine public 
confidence in USDA’s upholding of civil rights. In addition, some steps that 
ASCR had taken to speed up its investigations and decisions on complaints 
may have sometimes been counterproductive and adversely affected the 
quality of its work. For example, an ASCR official stated that some 
employees’ complaints had been addressed without resolving basic 
questions of fact, raising concerns about the integrity of the practice. 
ASCR does not have a plan to correct the problems we identified. 

Much of the data that USDA reported to Congress and the public on the 
participation of minority farmers in USDA programs are unreliable, 
according to USDA. USDA has published three annual reports on the 
participation of socially disadvantaged farmers and ranchers in USDA 
programs for fiscal years 2003, 2004, and 2005. However, much of the data 
are unreliable, according to the statements in USDA’s reports, because 
USDA’s data on racial identity and gender are, for the most part, based on 
visual observation of program applicants. Data gathered in this manner are 
considered unreliable because individual traits such as race and ethnicity 
may not be readily apparent to an observer, especially ethnicity. To 
address this inherent shortcoming, according to USDA’s report, the agency 
needs to collect standardized data directly from program participants, 
which requires the approval of the Director of the Office of Management 
and Budget (OMB). ASCR began to seek OMB’s approval to collect these 
data in 2004 but did not follow through and has not obtained final 
approval. In addition, we found the data in ASCR’s reports to be of limited 
usefulness because, for example, ASCR did not include basic reference 
data, such as the numbers of farmers in each county. Moreover, the data 
do not facilitate analysis because they are published in about 1,370 
separate tables and 146 maps in a format that is not searchable. If the data 
were searchable, it could facilitate comparison of minority participation 
by program, location, and year. 

ASCR’s strategic planning is limited and does not address key steps 
needed to achieve its mission. While ASCR has articulated a compelling 
strategic goal—to ensure USDA provides fair and equitable services to all 
customers and upholds the civil rights of its employees—its 
implementation will require further development. For example, strategic 
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planning is based to a large extent on the perspectives of stakeholders. 
However, ASCR’s plans do not reflect ASCR’s stakeholders’ interests, 
which include such things as having USDA improve the delivery of farm 
programs to facilitate access by underserved producers. While ASCR’s 
stakeholders are interested in assuring the diversity of USDA field office 
staff to facilitate their interaction with minority and underserved farmers, 
ASCR’s strategic planning does not address the diversity of USDA’s field 
staff. In addition, ASCR could better measure performance to gauge 
progress and it has not yet started to use performance information for 
identifying USDA performance gaps. For example, ASCR measures USDA 
efforts to ensure USDA customers have equal and timely access to 
programs by reporting on the numbers of participants at USDA workshops 
rather than measuring the results of its outreach efforts on access to 
benefits and services. ASCR’s plans do not link funding with anticipated 
results or discuss the potential for using performance information for 
identifying USDA’s performance gaps. Moreover, ASCR’s plans do not 
identify the most critical USDA agency functions that relate to ASCR’s 
strategic goals. 

The experience of other federal agencies provides important insights and 
options that are relevant to addressing long-standing ASCR issues. Based 
on prior experience in improving federal agencies’ performance, we 
identified three options that are relevant for consideration. The first two 
would require action by Congress, whereas the third could benefit from 
USDA’s attention, although effective implementation may also require 
congressional action. 

• Option one: Congress could require USDA’s Assistant Secretary for Civil 
Rights to be subject to a statutory performance agreement. Congress has 
previously required certain executives of the Departments of Education 
and Homeland Security and the U.S. Patent Office to be subject to 
statutory performance agreements. For example, the executive 
performance agreement required of the Chief Operating Officer of the 
Department of Education’s Office of Federal Student Aid was a feature 
that Congress required and that assisted in turning around that 
organization’s poor performance. The expectations in the Chief Operating 
Officer’s performance agreement with the Secretary of Education are 
made public as is the annual progress toward those expectations. In 2005, 
we removed the Office of Federal Student Aid from our high-risk list and 
reported that this office had made sustained performance improvements—
it had succeeded in achieving unqualified financial opinions on its 
financial statements over 3 fiscal years, made progress toward integrating 
its information systems, reduced the rate of loan defaults, and addressed 
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its human capital challenges. Such an agreement for ASCR could assist in 
achieving specific expectations by providing additional incentives and 
mandatory public reporting. 
 

• Option two: Congress could authorize an oversight board for USDA civil 
rights activities. Oversight boards have been used for a wide variety of 
purposes by the federal government, including oversight of public 
accounting, intelligence matters, civil liberties, and drug safety. For 
example, in 1998, Congress established an oversight board for the Internal 
Revenue Service to oversee the agency’s performance. The Internal 
Revenue Service Oversight Board operates much like a corporate board of 
directors, tailored to fit the public sector. The board provides independent 
oversight of IRS administration, management, conduct, and the direction 
and supervision of the internal revenue code. At USDA, a civil rights 
oversight board could be authorized to oversee USDA’s civil rights 
activities, to identify weaknesses that need to be addressed, and to provide 
transparency. 
 

• Option three: The Secretary could explore establishing an ombudsman 
office to address customer and employee concerns about civil rights, 
including determining whether legislation is a prerequisite for an 
ombudsman to be effective at USDA. Many agencies have already created 
ombudsman offices for addressing employees’ concerns as authorized by 
the Administrative Dispute Resolution Act, although USDA is not among 
them. Ombudsmen can provide an alternative means of resolving 
employees’ disputes, and can also handle a wide range of concerns—
including, for example, citizens’ concerns about access to programs, 
systemic management problems, policy shortcomings, and workplace 
issues. Ombudsmen who handle concerns and inquiries from the public—
external ombudsmen—help agencies be more responsive to the public 
through impartial and independent investigation of citizens’ complaints, 
including from people who believe their concerns have not been dealt with 
fairly and fully through normal channels. ASCR staff developed a 
preliminary background discussion paper about the feasibility of an 
ombudsman function at USDA but stated that more development of the 
concept would be needed to design an effective USDA ombudsman 
function. It also noted that for an ombudsman office to be minimally 
effective, its legitimacy and authority must be inherent, clear, and 
unequivocal. An ombudsman who is independent, impartial, fully capable 
of conducting meaningful investigations and who maintains confidentiality 
could assist in resolving civil rights concerns at USDA. 
 
To provide for fundamental improvements in the performance of USDA’s 
Office of the Assistant Secretary for Civil Rights, we suggest that Congress 
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consider (1) making USDA’s Assistant Secretary for Civil Rights subject to 
a statutory performance agreement and (2) establishing an agriculture civil 
rights oversight board. We are also making recommendations to the 
Secretary of Agriculture aimed at improving USDA’s efforts to resolve 
discrimination complaints, including the time frames USDA requires for 
resolving complaints; the accuracy, completeness and reliability of ASCR’s 
discrimination complaint databases; and the investigation of and decision 
making on civil right complaints. We are also recommending that the 
Secretary improve the collection of accurate data on race and ethnicity for 
reporting on minority farmers’ participation in USDA programs, improve 
USDA’s civil rights strategic planning, and give further consideration to 
establishing a USDA civil rights ombudsman office. 

In commenting on a draft of this report, the Secretary of Agriculture stated 
that USDA acknowledges many of the problems identified in the report, 
but also said that the report does not duly recognize USDA’s significant 
progress. We believe the report does recognize USDA’s actions, plans, and 
progress; and it places them in context considering USDA’s performance 
shortcomings. Concerning our recommendations, USDA generally agreed 
with 5 of our 6 recommendations, including those to prepare and 
implement an improvement plan for resolving discrimination complaints; 
to improve the quality of ASCR’s databases on customer and employee 
complaints; to work to obtain approval to collect the data necessary for 
reliable reporting on race and ethnicity; to develop results oriented, 
departmental level civil rights strategic plan; as well as to explore the 
establishment of an ombudsman office. However, USDA disagreed with 
our recommendation to obtain an expert, independent, and objective legal 
examination of the basis, quality, and adequacy of USDA’s investigation of 
and decisions on civil rights complaints. Given the substantial evidence of 
civil rights case delays and questions raised in the report about the 
integrity of the USDA’s civil rights casework, we believe that this 
recommendation remains valid and necessary to restore confidence in 
USDA’s civil rights decisions. We also clarified this recommendation to 
state that this examination should include a sample of prior investigations 
and decisions. 

The Secretary also disagreed with our two options for congressional 
consideration. Concerning the establishment of a statutorily-mandated 
performance agreement for the Assistant Secretary, the Secretary stated, 
in part, that this additional statutory change would usurp the Secretary’s 
authority. We disagree. The specific terms of a statutory performance 
agreement would be developed by the Secretary for the Assistant 
Secretary’s activities and, as such, it would not limit the authority of the 
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Secretary to take or direct action. Concerning the establishment of a 
USDA civil rights oversight board, the Secretary stated that it would be 
unnecessarily bureaucratic and delay progress. While we understand such 
concerns, a well-operated oversight board can be the source of timely and 
wise counsel to help raise USDA’s civil rights performance. Taken 
together, these options would provide a level of transparency that has 
been lacking in USDA civil rights matters—transparency that provides 
compelling evidence to help direct improvement efforts and better 
demonstrate USDA’s accomplishments. 

USDA’s written comments appear in appendix II. 

USDA is responsible for ensuring compliance with all relevant statutes, 
regulations, and policies that prohibit discrimination in its programs and 
its workplace. USDA’s responsibilities extend to the programs that it 
delivers directly to customers through local offices throughout the 
country, such as the farm loan programs, as well as to programs that 
USDA and the states administer jointly, such as the Supplemental 
Nutrition Assistance Program, formerly known as the Food Stamp 
Program. USDA’s workplace civil rights responsibilities cover about 
100,000 employees at headquarters and at USDA offices around the 
country. 

USDA’s ASCR was created in 2003. For fiscal year 2007, ASCR had 129 
staff and an annual budget of about $24 million. ASCR is composed of 
multiple offices, some of which were in existence within USDA prior to 
the creation of ASCR. 

Background 
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Figure 1: Organization of USDA’s Office of the Assistant Secretary for Civil Rights 

 
ASCR’s Office of Adjudication and Compliance (formerly the Office of 
Civil Rights) is to resolve customers’ and employees’ complaints of 
discrimination and to conduct civil rights compliance reviews of USDA’s 
agencies. The Conflict Prevention and Resolution Center is to provide 
guidance to USDA agencies on using alternative dispute resolution (ADR) 
methods to resolve conflicts. The Office of Outreach and Diversity is to 
develop ASCR’s diversity initiatives, and it oversees the 1890 and 1994 

Programs. The 1890 Program offers educational scholarships to people 
seeking degrees at one of the 18 historically black land-grant institutions 
and requires 1 year of USDA service for each year of financial support. 
Similarly, through the 1994 Program, ASCR is to set up a comparable 
program with the 33 tribal colleges and universities designated as 1994 
land-grant institutions. Within ASCR’s Office of Outreach and Diversity, 
the Office of Outreach is to provide coordination for USDA agencies on 
outreach efforts and produce a required annual report on the rates at 
which minorities participate in USDA programs. 

The first USDA Assistant Secretary for Civil Rights—Vernon Parker—was 
sworn in on April 1, 2003, and served until resigning in January 2006. At 
the outset of his tenure, over a 4-month period, ASCR staff developed 13 
initiatives to guide ASCR’s actions through fiscal year 2004 and beyond. 
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These initiatives (see appendix III) were intended to address the most 
immediate problems occurring at the time and concentrated on 
eliminating backlogs of unresolved discrimination complaints and taking 
certain steps to reduce complaints in the future. Most notably, ASCR 
established annual “partners meetings” to create, for the first time, a 
substantive and ongoing dialogue between USDA and representatives of 
community-based organizations as a basis for improving the delivery of 
USDA benefits and services. The second and current Assistant Secretary 
for Civil Rights, Ms. Margo McKay, was sworn in on August 21, 2006. 
Assistant Secretary McKay’s priorities and initiatives are also included in 
appendix III. These initiatives include, among other things, a diversity 
forum to promote a diverse and inclusive workforce within USDA. 

 
The credibility of USDA’s efforts to correct long-standing problems in 
resolving discrimination complaints has been and continues to be 
undermined by faulty reporting of data on discrimination complaints and 
disparities we found when comparing various ASCR sources of data.7 For 
example, fiscal year 2005 data that ASCR reported to the public and to a 
congressional subcommittee varied by hundreds of complaint cases, and 
data reported to GAO on its complaint cases varied from one report to 
another. In addition, some steps that ASCR had taken to speed up its 
investigations and decisions on complaints may have sometimes been 
counter productive and adversely affected the quality of its work. These 
ongoing problems are a continuation of the inadequate conditions that we 
and USDA’s OIG have reported for over a decade. In June 2008, Congress 
passed the 2008 Farm Bill, which, among other things, states that it is the 
sense of Congress that all pending claims and class actions brought 
against USDA by socially disadvantaged farmers and ranchers should be 
resolved in an expeditious and just manner. 

 
When ASCR was created in 2003, there was an existing backlog of 
complaints. In recognition of this problem, USDA’s Assistant Secretary for 
Civil Rights made discrimination complaint inventory reduction ASCR’s 
highest priority initiative. This initiative called for ASCR’s senior managers 
and employees to make a concerted 12-month, $1.5 million effort to reduce 
the backlog of complaints they had inherited. Moreover, according to a 

Problems Resolving 
Discrimination 
Complaints Persist 

ASCR Reporting on 
Backlogs of Discrimination 
Complaints Has Been 
Faulty and Contains 
Disparities 

                                                                                                                                    
7ASCR’s backlogs of discrimination complaints generally consist of numbers of complaints 
for which ASCR has insufficient capacity to adjudicate promptly.   
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briefing book ASCR prepared for the Senate Committee on Agriculture, 
Nutrition and Forestry, this complaint inventory reduction initiative was to 
put lasting improvements in place to prevent future complaint backlogs. It 
also stated that USDA’s Office of Civil Rights would focus substantial 
resources on fair, equitable, and legally supportable resolution of cases. 

In July 2007, ASCR released a public report stating that its fiscal year 2004 
backlog reduction initiative was a success.8 The report stated that the 
backlog of 690 complaints had been resolved and that ASCR had held the 
complaint inventory to manageable levels through fiscal year 2005. 
However, the data ASCR reported lack credibility because a month earlier 
the office had reported different data to a congressional subcommittee 
(see table 1). Specifically, according to the June report, the numbers of 
complaints at the beginning of fiscal year 2005 was 552; according to the 
July report, the number was 363. Moreover, the June report cited the 
number of complaints at the end of fiscal year 2005 as 1,275, and the July 
report said it was 404. The lower numbers reported to the public were not 
qualified and provided a more favorable impression than the data reported 
to the subcommittee. However, the Assistant Secretary’s letter 
transmitting the data to the subcommittee contained a footnote 
qualification stating that USDA’s statistics on customers’ complaints were 
the best available, although they were incomplete and unreliable. Before 
that letter was sent, ASCR’s former Director of USDA’s Office of 
Adjudication and Compliance9 (former Office of Civil Rights), who had 
responsibility for the data, cautioned the Assistant Secretary about the 
poor data quality and stated that, if questioned, USDA would not be able to 
explain its data. 

 

 

                                                                                                                                    
8USDA, First 1,000 Days, 2003-2006 (Washington, D.C., July 2007). 

9We conducted our interviews with the former Director, Office of Adjudication and 
Compliance, prior to her resignation near the end of August 2007. 
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Table 1: Fiscal Year 2005 Customer Complaint Inventory as Reported by ASCR in 
June and July 2007  

Number of complaints 

Report to congressional 
subcommittee, 

June 2007a  

USDA’s 1,000 Days 
Report,

July 2007b

 At the beginning of FY 2005 552  363

 At the end of FY 2005 1,275 404

 Resolved during FY 2005 N/Ac 120

Source: USDA documents. 

aLetter of Margo M. McKay, Assistant Secretary for Civil Rights, USDA, to the Chairman, 
Subcommittee on Government Management, Organization, and Procurement, House Committee on 
Oversight and Government Reform, June 29, 2007. 

bUSDA, First 1,000 Days, 2003-2006 (Washington, D.C.: July 2007). 

cAs reported by USDA, without explanation. 
 

Moreover, ASCR’s July 2007 report claiming success in addressing the 
backlog of 690 complaints is questionable because at least 2 months 
earlier, officials of ASCR and USDA’s Office of General Counsel (USDA 
OGC) had started discussing a plan of “triage” to address a backlog of 
complaints that had recurred by hiring additional attorneys to draft final 
decisions on those cases. ASCR had identified a backlog of 885 customer 
and employee discrimination complaints, according to ASCR data. 
Furthermore, while claiming success, ASCR was holding old complaints 
from customers that it had not resolved. ASCR data show, for example, 
that 46 complaints dating from 2002 and earlier remained open at least 
until August 2007.10 Based on our interviews, we attribute the growth of 
the latest backlogs to the lack of adequate management controls and 
vigilance. To address the backlog of customers’ complaints, in August 2007 
USDA contracted for six attorneys to draft final agency decisions, 
expecting that this effort would be completed by the end of 2007. To 
address the backlog of employees’ complaints, USDA anticipated using 
these attorneys to prepare USDA’s case decisions and to contract with the 
Postal Service to address USDA employees’ complaints as well, expecting 
that these cases would be completed by the end of fiscal year 2008. 

In addition to its reporting to Congress and the public, we identified other 
disparities in the data reported by ASCR on its inventories of customer 

                                                                                                                                    
10In addition, ASCR held complaints associated with pending and potential class action 
litigation in abeyance during this time period. 
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complaints. For example, for fiscal year 2006, data we were given showed 
290 complaints were resolved—less than 30 percent of the 991 shown by 
an internal briefing document. Significant disparities were also evident in 
earlier fiscal years and on individual cases. ASCR officials and staff 
recognize that the data they use are unreliable. They provided us with 
examples of known data inaccuracies, including (1) data that are being 
transferred into the new ASCR database, which is intended to address the 
existing data management problems, and (2) data that USDA reports to the 
Equal Employment Opportunity Commission on employees’ complaints. 
Other ASCR officials and staff told us that erroneous data had been 
migrated to the new database, and start-up problems with the new system 
have further contributed to data inaccuracies. Furthermore, ASCR staff 
reported that occasionally customers’ case files cannot be readily found, 
that files were missing documents, and that sometimes the files incorrectly 
contained documents that actually pertain to other cases. Nevertheless, 
while correspondence from the former Director of USDA’s Office of 
Adjudication and Compliance to USDA OIG said that only verified data 
were entered into the new system to prevent “garbage in, garbage out,” 
USDA OIG reported that ASCR had not implemented a process to validate 
the accuracy of its data and did not have sufficient controls over the entry 
and validation of data into its new system. 

 
USDA has not processed certain cases in a timely manner even though it 
has been aware that a 2-year time limit may apply. In such cases, when 
USDA’s processing extends beyond 2 years, USDA may be prevented from 
compensating a farmer who has been subject to discrimination. More 
specifically, following a January 29, 1998, legal memorandum from the 
Department of Justice’s Office of Legal Counsel, USDA will not award 
administrative settlements for Equal Credit Opportunity Act claims once 
the 2-year statute of limitations for filing such a claim in federal court has 
passed, unless the farmer has filed a timely complaint in federal court.11 
We are aware of one such case in which USDA’s final decision found 
discrimination in 2005 and stated that the farmer’s 1997 farm loan debt 
would be forgiven. However, a USDA official informed us that this action 
has not yet occurred because the farmer had not filed a timely complaint 
in federal court, and USDA decided the case after the 2-year period for 
filing in federal court had expired. In addition, ASCR appears to be holding 

Delays in Resolving 
Complaints Adversely 
Affect Complainants 

                                                                                                                                    
11Customers may file a complaint (1) with the agency, (2) in federal court, or (3) both. They 
need not file a claim with the agency before filing in federal court.  
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additional cases that may be similarly affected. An ASCR document 
identified 92 cases that were being held in abeyance—that is, ASCR had 
set these cases aside from receiving a final decision on the merits because 
the complainant is, or could be, a member of a class action lawsuit. 

We also identified one active discrimination complaint filed in 1990, 18 
years ago. This complaint involves American Indians of the Fort Berthold 
Reservation in North Dakota, some of whom have died awaiting a final 
decision.12 USDA investigated this case of alleged discrimination in farm 
lending in 1999. In June 2008, a USDA administrative law judge issued a 
proposed determination finding that the 1990 complaint was filed in a 
timely manner, that discrimination against the lead complainant’s family 
had occurred, and stated that USDA did not produce any evidence to 
refute the complainant’s charges of discrimination other than documents 
from which a negative inference is necessarily drawn against the agency. 
The administrative law judge subsequently awarded the lead complainant 
$5.2 million as compensation for the effects of discrimination suffered by 
the complainant’s family. However, on June 12, 2008, the Assistant 
Secretary of Civil Rights issued a ruling stating her intention to review the 
ruling of the administrative law judge. Subsequently, USDA also required 
each of the complainants to explain their complaints in detail and show 
that they are entitled to a hearing before an administrative law judge, or 
their claim would be closed “due to failure to pursue.” 

 
We found that as ASCR accelerated the pace of its work to reduce its 
backlogs of discrimination complaints in 2004, it took some steps that may 
have sometimes been counter productive and adversely affected the 
quality of its work. ASCR’s plan to accelerate its work did not address how 
the quality of its work would be maintained. ASCR’s plan called for 
USDA’s investigators and adjudicators, who prepare agency decisions, to 
nearly double their normal pace of casework for about 12 months. One 
technique that ASCR adopted was to have its investigators conduct 
interviews by phone and interrogatories by e-mail whenever possible. Civil 
rights investigative standards indicate that interviews by telephone are 
acceptable under certain circumstances, such as when there is good 
reason to conclude that the complainant is the only person affected by the 

Steps ASCR Took to 
Address Unresolved 
Complaints May Have 
Affected Quality 

                                                                                                                                    
12A second and separate case involving American Indians of the Fort Berthold Reservation 
is incorporated within the Keepseagle class action case. 
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allegations of discrimination.13 ASCR employees told us it is now usual for 
ASCR investigations to be conducted by phone. 

ASCR’s former Director, Office of Adjudication and Compliance, 
commented in writing on two other aspects of the quality of USDA’s work 
on employees’ complaints in fiscal year 2004. The former Director stated 
that contractors’ work in preparing draft decisions was “fair to average” 
and required much revision. In addition, the former Director related that 
USDA issued many “summary” decisions on employees’ complaints that 
did not resolve questions of fact, leading to the appeal of many USDA 
decisions to the Equal Employment Opportunity Commission. The former 
Director expressed concern that such summary decisions by USDA “could 
call into question the integrity of the process because important issues 
were being overlooked.” 

Finally, as in the past, inadequate working relationships and 
communications within ASCR complicated its efforts to produce quality 
work products and adversely affected employees. According to ASCR 
documents and our interviews, instability in ASCR’s civil rights offices 
resulting from reorganizations, management and staff turnover, low 
morale, and concerns about the treatment of staff in ASCR’s civil rights 
offices have been a serious obstacle to improving the management of 
these programs. Over the past 5 years, many complaints of discrimination 
have been filed against ASCR program managers and officials. In addition, 
some staff have feared retaliation for reporting program and management-
related problems or for raising questions about management actions. 

In August 2008, ASCR officials stated that they are developing standard 
operating procedures for ASCR’s Office of Adjudication and Compliance. 
For example, according to ASCR officials, these procedures outline 
processes for handling incoming mail, reviewing and distributing reports 
of investigation, and handling hearing requests, among others. In addition, 
ASCR officials stated that they have attempted to address employee 
concerns by holding “town hall” meetings, team-building efforts, training 

                                                                                                                                    
13Department of Justice, Civil Rights Division, Investigation Procedures Manual for the 

Investigation and Resolution of Complaints Alleging Violations of Title VI and Other 

Nondiscrimination Statutes (Washington, D.C., September 1998). In addition, the Quality 

Standards for Investigations of the President’s Council on Integrity and Efficiency 
(December 2003), calls for using due professional care in performing investigations by, 
among other things, achieving thoroughness through the application of appropriate 
techniques.  
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on communication and conflict management, revival of the telework 
program, and establishment of a “worklife” coordinator. While these are 
positive steps, they do not directly respond to whether USDA is adequately 
investigating complaints, developing complaint decisions, and addressing 
the problems that gave rise to complaints of discrimination within ASCR. 

 
USDA’s stated policy is to fairly and efficiently respond to discrimination 
complaints, but over the past years it has not done so. USDA’s OIG and 
GAO have together invested heavily in reporting on and developing 
recommendations to overcome USDA’s untimely handling of 
discrimination complaints. In 1999, for example, when we reported that 
USDA had exceeded four target dates for closing backlogs of customers’ 
complaints and three target dates for employees’ complaints, we made 
recommendations to address USDA’s continual management turnover in 
civil rights offices, frequent reorganizations, inadequate staff and 
managerial expertise, and poor working relationships and communication 
within the Office of Civil Rights.14 USDA management agreed with these 
reports and committed to implement our recommendations. 

In 2002, USDA officials again committed to setting and meeting time 
frames for processing discrimination complaints. In 2003, we identified the 
processing of discrimination complaints as a significant management 
challenge for USDA.15  

However, by 2007, USDA’s OIG stated that it was making its seventh 
attempt to provide USDA’s Office of Civil Rights with constructive ways to 
overcome its case processing inefficiencies.16 The OIG also stated that 
officials of the Office of Civil Rights had agreed to a major transformation 
of the system for processing complaints, but, in fact, the office did not 
make any significant changes. The OIG stated that unless the Office of 
Civil Rights provided effective leadership, changed the organizational 

USDA OIG and GAO Have 
Long Reported on 
Problems in Resolving 
Discrimination Complaints 

                                                                                                                                    
14GAO, U.S. Department of Agriculture: Problems Continue to Hinder the Timely 

Processing of Discrimination Complaints, GAO/RCED-99-38 (Washington, D.C.: Jan. 29, 
1999). 

15GAO, Major Management Challenges and Program Risks: Department of Agriculture, 
GAO-03-96 (Washington D.C.: January 2003). 

16USDA Office of Inspector General, Office of Civil Rights: Status of the Implementation 

of Recommendations Made in Prior Evaluations of Program Complaints, Audit Report 
No. 60801-4-Hq (Washington, D.C.: Mar. 10, 2007).
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culture, and addressed its customer focus and process engineering, it 
would be questionable whether further complaints of discrimination 
would receive due care.  

In addition, in 2007, USDA’s OIG reported that material weaknesses 
persisted in ASCR’s civil rights control structure and environment for 
processing employees’ discrimination complaints. ASCR’s former Director, 
Office of Adjudication and Compliance, responded that there were several 
causes for these conditions: the Equal Employment Opportunity 
Commission standards were unrealistic; there was a substantial backlog of 
cases; there had been an influx of new cases; staffing and resource 
shortages; and individual USDA agencies were not meeting their 
responsibilities. ASCR’s former Director also claimed that these 
weaknesses in resolving employees’ discrimination complaints would be 
addressed in the next 5 years. However, the OIG observed that ASCR did 
not have an effective plan to get this done.  

In August 2007, USDA’s OIG designated civil rights as a major management 
challenge at USDA, and reiterated that challenge in 2008.17 The OIG 
commented that because of the conditions it had found, public confidence 
in USDA’s upholding of civil rights might be lost. 

 
In June 2008, Congress passed the 2008 Farm Bill, which contains three 
provisions related to the discrimination complaints filed against USDA.18 
First, the Farm Bill states that it is the sense of Congress that all pending 
claims and class actions brought against USDA by socially disadvantaged 
farmers and ranchers should be resolved in an expeditious and just 
manner. Second, the Farm Bill provides that any claimants in the Pigford 
case who previously submitted a late filing request under the original 
consent decree and have not received a determination on the merits of 
their claims may now obtain such a determination. Prevailing claimants 
may receive payments and debt relief, with up to a total of $100 million 
available for all prevailing claimants. Third, the Farm Bill requires USDA 

Congress Has Taken 
Several Recent Actions to 
Address the 
Discrimination Complaints 
Made against USDA 

                                                                                                                                    
17USDA Office of Inspector General, Management Challenges (Washington, D.C., Aug. 1, 
2007); and Management Challenges (Washington, D.C.: Aug. 1, 2008). USDA’s OIG 
previously identified civil rights as a major management challenge for USDA in August 
2004. 

18Food, Conservation and Energy Act of 2008, Pub. L. No. 110-246 §§ 14010-14012, 122 Stat. 
1651, 2209. 
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to report annually on, among other things, the number of customer and 
employee discrimination complaints filed against each USDA agency, and 
the length of time the agency took to process each complaint. 

 
ASCR has published three annual reports on the participation rate of 
socially disadvantaged farmers and ranchers in USDA programs, which are 
required by section 10708 of the 2002 Farm Bill.19 Over time, these reports 
could help make more transparent the progress made by socially 
disadvantaged farmers and ranchers in accessing USDA programs. 
However, as USDA discloses in these reports, the data USDA has reported 
are statistically unreliable. In addition, our analysis of the USDA reports 
shows that they do not include basic reference data needed for 
understanding the reports and examining trends. 

The reports provide statistical data on the participation of farmers and 
ranchers in USDA programs by race, ethnicity, and gender, and in addition, 
USDA has included descriptions of its success stories in providing 
outreach and assistance to socially disadvantaged farmers and ranchers. 
USDA has stated that, through these reports, it intends to make clear that 
it is committed to and accountable for fair and equitable service to all 
customers. However, much of the statistical data USDA reports on 
program participation are unreliable. USDA stated that it does not have a 
uniform method of reporting and tabulating race and ethnicity data among 
its component agencies. More specifically, according to USDA, it does not 
have approval from OMB to implement standardized data collection of 
demographic information directly from program participants. For 
example, according to USDA, the Cooperative State Research, Education, 
and Extension Service; the Rural Business and Cooperative Service; and 
the Risk Management Agency are not authorized to collect race and 
ethnicity data for 18 programs. USDA reported that only the Farm Service 
Agency’s farm loan program collects reliable and complete information on 
socially disadvantaged farmers and ranchers. Except for the data of the 
Farm Service Agency, most of USDA’s demographic data are gathered by 

ASCR’s Reports on 
Minority Participation 
in Programs Are 
Unreliable and of 
Limited Usefulness 

                                                                                                                                    
19USDA, Bridges to the Future: 2003 Annual Report of the Participation of Socially 

Disadvantaged Farmers and Ranchers in USDA Programs, The Section 10708 Report 

(Washington D.C., December 2004); Bridges to the Future: 2004 Annual Report of the 

Participation of Socially Disadvantaged Farmers and Ranchers in USDA Programs, The 

Section 10708 Report (Washington, D.C., December 2005); and Bridges to the Future: 

2005 Annual Report of the Participation of Socially Disadvantaged Farmers and 

Ranchers in USDA Programs, The Section 10708 Report (Washington, D.C., June 2007). 
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visual observation of the applicants, and USDA states in its reports that it 
considers visual observation to be unreliable, especially for ethnicity. 
Individual traits, such as ethnicity, may not be readily evident to an 
observer. In addition, for some Farm Service Agency programs, applicants 
who chose not to identify their race were, until 2004, designated as “white 
male.” When taken together, according to USDA, the mixture of data 
available for reporting is statistically unreliable. 

In 2004, to overcome these conditions, ASCR published a notice in the 
Federal Register seeking public comment on its plan to collect additional 
data on race, ethnicity, gender, national origin, and age. While ASCR 
received some public comments, it did not follow through and obtain 
OMB’s approval to collect the data. In a January 2008 briefing document, 
an ASCR work group stated that ASCR does not have the staff or financial 
resources to proceed with this project. ASCR officials said, after meeting 
with GAO in May 2008, they convened an interagency work group to 
develop a revised notice to be published in the Federal Register. As of 
August 2008, the draft notice is under review within USDA, according to 
ASCR officials. 

In addition, our analysis of these USDA reports shows that they are of 
limited usefulness because they do not include the basic reference data 
needed for understanding the reports and examining trends. USDA has 
published its demographic data as the percentage of program participants 
by county and state. While observers can track the percentage changes in 
program participation over time, the data are of limited usefulness without 
knowing the actual number of program participants and the census data 
for each county and state. In addition, if the issues regarding ethnicity and 
race were resolved, and data were in a searchable format, it could then be 
possible to compare minority participation by program, geographic 
location, and year. 

 
First, the Farm Bill requires USDA to annually compile program 
application and participation rate data regarding socially disadvantaged 
farmers and ranchers for each program serving those farmers. The reports 
prepared using the technologies and systems of USDA’s National 
Agricultural Statistics Service are to include the raw numbers and 
participation rates for the entire United States and for each state and 
county. Second, the bill requires the Secretary to ensure, to the maximum 
extent practicable, that the Census of Agriculture and studies carried out 
by the Economic Research Service are to accurately document the 
number, location, and economic contributions of socially disadvantaged 

The 2008 Farm Bill 
Contains Several 
Important Provisions 
Related to Reporting on 
Minority Farmers’ 
Participation in USDA 
Programs 
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farmers and ranchers in agricultural production. While the Farm Bill 
changes require reporting actual data for states and counties, these 
provisions do not address the underlying data reliability issues discussed 
earlier, and the potential for USDA to take steps to facilitate data analysis 
by users. 

 
In light of USDA’s civil rights history involving controversial issues—-
including allegations of systemic discrimination against USDA customers 
carried out through the design and delivery of USDA programs as well as 
discriminatory treatment of USDA employees—strategic planning is vital 
for providing proactive ASCR leadership. Results-oriented strategic 
planning provides a road map that clearly describes what an organization 
is attempting to achieve, and over time, it can serve as a focal point for 
communication with Congress and the public about what has been 
accomplished.20 Results-oriented organizations follow three key steps in 
their strategic planning: (1) they define a clear mission and desired 
outcomes, (2) they measure performance to gauge progress, and (3) they 
use performance information for identifying performance gaps and making 
program improvements. ASCR has started to develop a results-oriented 
approach as illustrated in its first strategic plan, Assistant Secretary for 

Civil Rights: Strategic Plan, Fiscal Years 2005-2010, and its ASCR 

Priorities for Fiscal Years 2007 and 2008. The elements of these plans 
are summarized in appendix III. However, ASCR’s plans do not include 
fundamental elements that are required for effective strategic planning. 

 
We found that ASCR has made progress by describing compelling missions 
and a strategic goal but has not explicitly described the viewpoints and 
interests of its stakeholders, assessed the environment, and aligned its 
activities, core processes, and resources to achieve its strategic goal. 

ASCR’s Strategic 
Planning Is Limited 
and Does Not Address 
Key Steps Needed to 
Achieve Its Mission 

ASCR Has Designed Its 
Mission and Strategic Goal 

• One of ASCR’s missions is to ensure that USDA is in compliance with civil 
rights laws and regulations. This mission calls for ASCR to process 
employees’ discrimination complaints, as required by the Equal 
Employment Opportunity Commission, and to review USDA agencies’ 
implementation of civil rights laws and regulations. 
 

                                                                                                                                    
20GAO/GGD-96-118. 
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• ASCR’s second mission is to provide leadership to promote equal 
opportunity, equal access, and fair treatment for all USDA employees and 
customers. 
 
ASCR’s strategic goal is to ensure that USDA provides fair and equitable 
services to all customers and upholds the civil rights of its employees. This 
two-part strategic goal was the basis for the development of ASCR’s 
strategic plan. 

Results-oriented organizations take several steps to effectively implement 
their mission and achieve their desired outcomes. They (1) involve 
stakeholders, (2) assess the environment, and (3) align activities, core 
processes, and resources. However, we found that ASCR’s planning has 
several shortcomings. First, results-oriented organizations base their 
strategic planning, to a large extent, on the interests and expectations of 
their stakeholders. While ASCR’s strategic plan states that ASCR relied on 
input from a variety of internal and external customers in developing its 
strategic plan, the plan does not identify who provided input or contain a 
discussion of their interests and perspectives. ASCR refers to its external 
stakeholders as “partners”—which includes representatives of community-
based organizations and minority interest groups. ASCR’s external 
stakeholders said they have a high degree of interest in ASCR’s planning 
and have attended ASCR’s annual Partners Meetings, where they discussed 
their wide-ranging interests in ASCR’s mission. However, the interests of 
ASCR’s partners are not explicitly reflected in ASCR’s strategic plan. We 
developed a summary of the partners’ interests based on interviews with 
the representatives of a selection of USDA’s partners’ groups, and we also 
considered issues identified in past studies of USDA. The interests were 
often mentioned in our 20 interviews with USDA stakeholder groups and 
in past studies of USDA civil rights issues. For example, ASCR’s partners 
are interested in improvements in (1) USDA’s methods of delivering farm 
programs to facilitate access by underserved producers; (2) the county 
committee system, so that they are better represented in local decisions; 
and (3) the diversity of USDA employees who work with minority 
producers. A list of these interests is included in appendix IV. 

In response, ASCR’s Director of Outreach stated that some of ASCR’s 
fiscal year 2008 priorities for outreach respond to particular interests of 
ASCR’s partners. The Director referred, for example, to ASCR’s initiatives 
to coordinate and report on USDA-wide outreach activities, to help assure 
that USDA agencies have formal outreach programs with full-time staff, to 
train outreach coordinators, and to improve ASCR’s annual reporting on 
minority participation in USDA programs. 
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Second, by building an environmental assessment into the strategic 
planning process, results-oriented organizations identify external and 
internal factors that can influence the achievement of their long-term 
goals. For example, some information about the civil rights environment 
as it affects farmers is described in a study of the Mississippi Delta area by 
the U.S. Civil Rights Commission and in a report on minority and women 
farmers by USDA’s Economic Research Service.21 These reports describe, 
among other things, regional characteristics and conditions that have 
adversely impacted minority farmers, such as limited representation on 
local county committees, poor relationships between farmers and USDA’s 
county office staff, and the importance of extension services for minority 
farmers. ASCR’s report does not discuss the development or use of such 
information. An assessment of the external environment is especially 
important because, according to ASCR, its Office of Outreach is to provide 
national leadership and coordination for USDA programs and services to 
ensure equal and timely access for all of USDA’s constituents, especially 
the underserved. As for the internal environment, ASCR recognizes the 
efforts of various USDA agencies and offices that perform critical 
functions necessary for full implementation of ASCR’s strategic goal; 
however, other facets such as their culture, management practices, and 
business processes are not recognized. Getting a good understanding of 
these facets of USDA operations could help contribute to determining 
what ASCR may need to accomplish and how ASCR could best work with 
other USDA agencies and offices. ASCR’s Director of Outreach reported 
that her office is making some progress in developing relationships with 
USDA’s agencies in their efforts to improve outreach to minority farmers. 

Third, results-oriented organizations align their activities, core processes, 
and resources to support their mission and desired outcomes. Such 
organizations start by assessing the extent to which their programs and 
activities contribute to meeting their mission and make linkages between 
levels of funding and their anticipated results. ASCR used an 
organizational framework for developing its plan, according to an ASCR 
official, and developed objectives for each of ASCR’s existing offices. 
However, these plans do not reflect consideration of the extent to which 
each of its office’s activities is to contribute to ASCR’s missions. For 
example, one ASCR strategic objective is to strengthen partnerships with 

                                                                                                                                    
21U.S. Civil Rights Commission, Racial and Ethnic Tensions in American Communities: 

Poverty, Inequality, and Discrimination, Volume VII: The Mississippi Delta Report 

(Washington, D.C., February 2001); and U.S. Department of Agriculture, Economic 
Research Service, Minority & Women Farmers in the U.S. (Washington, D.C., May 1998). 
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historically black land-grant universities through scholarships provided by 
USDA, but it is not clear how scholarships bear significantly on ASCR’s 
strategic mission. Moreover, the strategic plan does not make linkages 
between levels of funding and ASCR’s anticipated results—without such a 
discussion, it is not possible to determine whether ASCR has the resources 
needed to achieve its strategic goal. 

 
Results-oriented organizations establish performance measures that 
demonstrate results, are limited to the vital few performance measures, 
respond to multiple priorities, and link to responsible programs. In 
addition, they pay special attention to issues relating to data collection and 
balance the cost of collecting data against the need for collecting data that 
are complete, accurate, and consistent enough to document performance 
and support decision making at various organizational levels. In this area, 
ASCR’s plans leave room for many forward steps. 

ASCR Could Better 
Measure Performance to 
Gauge Progress 

• While ASCR’s Office of Outreach has responsibility for providing national 
leadership and coordination for programs and services across USDA 
agencies to ensure customers have equal and timely access, the 
performance measures it adopted focus on counting participants at USDA 
training workshops, rather than on the outcome of its outreach efforts on 
access to benefits and services. 
 

• ASCR’s plan does not link to the plans of USDA agencies or the 
department as a whole and does not discuss the potential for linkages to 
be developed. 
 

• To measure progress that USDA agencies make in compliance with 
relevant USDA government regulations and laws, ASCR stated it will use a 
percentage of agencies in compliance but had not established the baseline 
and targets. 
 
ASCR’s plans also have an important gap in the area of performance 
measurement, especially in an era of limited resources.22 They do not 
discuss the kinds of data that USDA agencies collect or analyze that would 

                                                                                                                                    
22Measuring racial discrimination is important to understanding where it occurs, the extent 
of its impact, and what to do about it. Researchers have recommended that agencies 
explore the use of field studies, such as has been done since the 1970s to detect racially 
based discrimination in housing. See National Research Council, National Academy of 
Sciences, Measuring Racial Discrimination (Washington, D.C., 2004). 
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demonstrate progress toward ASCR’s strategic goal. To leverage 
resources, potential sources of data may be USDA’s National Agricultural 
Statistics Service, which conducts the census of agriculture, and the 
Economic Research Service, which analyzes and reports on trends in 
agriculture, including social changes. 

 
Results-oriented organizations—after building a performance 
measurement system—use performance data to identify gaps in their 
performance, report on that performance, and finally, use that information 
to improve their performance to better support their missions. However, 
the data that ASCR now identifies in its plans, such as the number of 
persons who are aware of USDA programs, will contribute relatively little 
to an understanding of USDA’s performance gaps in meeting ASCR’s 
strategic goal. For example, such data will not provide any insight into 
how well USDA staff work with and assist minority and limited-resource 
customers, whether the programs provide for equitable treatment, and 
how well USDA upholds the civil rights of its employees. Also, ASCR will 
need to work closely with other USDA agencies, such as the Farm Service 
Agency; the Natural Resources Conservation Service; Cooperative State 
Research, Extension, and Education Service; but ASCR plans do not 
discuss how their data can be used to contribute to identifying gaps in the 
performance of USDA agencies. Nevertheless, ASCR officials said they 
have taken steps in this direction through annual reviews of the 
performance of USDA agency heads. Through these reviews, ASCR 
officials said they are making some recommendations for agency change, 
although the USDA agencies are not required to follow those 
recommendations. 

 
First, the bill provides for establishing a USDA Office of Advocacy and 
Outreach to ensure access to and equitable participation in USDA’s 
programs and services. This new office is to (1) establish and monitor 
USDA’s goals and objectives to increase participation in USDA programs 
by small, beginning, and socially disadvantaged farmers and ranchers; (2) 
assess the effectiveness of USDA outreach programs; (3) develop and 
implement a plan to coordinate USDA outreach; (4) provide input into 
USDA agency and office program and policy decisions; (5) measure 
outcomes of relevant USDA programs; (6) recommend new initiatives and 
relevant programs; and (7) perform related duties as assigned by the 
Secretary. Second, the bill directs the Secretary to establish an advisory 
committee on minority farmers to, among other things, advise the 
Secretary on methods of maximizing the participation of minority farmers 

ASCR’s Planning Has Not 
Considered the Use of 
Performance Information 
for Identifying 
Performance Gaps 

The 2008 Farm Bill 
Reorganizes USDA to 
Accomplish a Portion of 
ASCR’s Mission 
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and ranchers in USDA programs and civil rights activities that relate to 
USDA program participants. 

 
Our past work in addressing the problems of high-risk, underperforming 
federal agencies, as well as our reporting on results-oriented management 
suggests three options. These options were selected based on our 
judgment that they (1) can help address recognized and long-standing 
problems in USDA’s performance, (2) have been used previously by 
Congress to improve aspects of agency performance, (3) have contributed 
to improved agency performance, and (4) will result in greater 
transparency over USDA’s civil rights performance. These options include 
(1) making USDA’s Assistant Secretary for Civil Rights subject to a 
statutory performance agreement, (2) establishing an agriculture civil 
rights oversight board, and (3) creating an ombudsman for agriculture civil 
rights matters. The first two would require action by Congress, whereas 
the third could benefit from USDA’s attention, although effective 
implementation may also require congressional action. 

 
USDA’s Assistant Secretary for Civil Rights could be made subject to a 
statutory performance agreement that provides more specific direction 
and describes key expectations in critical performance areas, similar to 
federal executives in other agencies. Our prior assessment of performance 
agreements used at three agencies has shown that performance 
agreements have emerging potential benefits that may help improve the 
performance of USDA’s Office of the Assistant Secretary for Civil Rights.23 
The emerging benefits of performance agreements that may assist USDA 
include (1) helping to define accountability for specific goals and align 
daily operations with results-oriented programmatic goals, (2) fostering 
collaboration across organizational boundaries, (3) enhancing use of 
performance information to make program improvements, (4) providing a 
results-oriented basis for individual accountability, and (5) helping to 
maintain continuity of program goals during leadership transitions. 

For example, in 1998 Congress established the Department of Education’s 
Office of Federal Student Aid as the government’s first performance-based 

Lessons Learned at 
Other Organizations 
Suggest Options That 
May Benefit USDA’s 
Civil Rights 
Performance 

Statutory Performance 
Agreement 

                                                                                                                                    
23The three agencies include the Office of Federal Student Aid, the Department of 
Transportation, and the Veterans Health Administration. GAO, Managing for Results: 

Emerging Benefits from Selected Agencies’ Use of Performance Agreements, GAO-01-115 
(Washington D.C.: Oct. 30, 2000). 
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organization.24 Congress did so following long-standing financial and 
management weaknesses and placement on GAO’s high-risk list since 
1990. Congress required the office’s Chief Operating Officer to have a 
performance agreement with the Secretary of Education that is 
transmitted to congressional committees and made publicly available. In 
addition, the office was required to report to Congress annually on its 
performance, including the extent to which it met its performance goals. 
Based on the extent of progress, the Chief Operating Officer could receive 
performance bonuses of up to 50 percent of the officer’s basic pay, which 
must be disclosed to the public and could also be removed or reappointed, 
depending on the extent of progress. In 2005, due to the sustained 
improvements made by the Office of Federal Student Aid in its financial 
management and in addressing its internal control weaknesses, we 
removed our designation of this program as high risk.25 The office had by 
then received an unqualified or “clean” financial opinion on its financial 
statements for fiscal years 2002, 2003, and 2004, with no material 
weaknesses reported in its fiscal year 2003 and 2004 audits. The office had 
made progress toward integrating its many disparate information systems, 
reducing the rate of student loan defaults, and addressing its human 
capital challenges. Furthermore, in recent years, there have been several 
other examples of Congress requiring statutory performance agreements 
for federal executives, including the Commissioners of the U.S. Patent and 
Trademark Office and the Under Secretary for Management of the 
Department of Homeland Security.26

The responsibilities assigned to USDA’s Assistant Secretary for Civil 
Rights were stated in general terms in both the 2002 Farm Bill and the 
Secretary’s memorandum establishing this position within USDA. The 
Secretary’s memorandum stated that the Assistant Secretary reports 
directly to the Secretary and is responsible for (1) ensuring USDA’s 
compliance with all civil rights laws and related laws, (2) coordinating 
administration of civil rights laws within USDA, and (3) ensuring that civil 
rights components are incorporated in USDA strategic planning initiatives. 
While this set of responsibilities is broad in scope, it does not identify 

                                                                                                                                    
24Higher Education Amendments of 1998, Pub. L. No. 105-244 § 101(a), 112 Stat. 1581 
(amending 20 U.S.C. § 1018). 

25GAO-05-207.  

26Pub. L. No. 106-113, § 1000(a)(9) (§ 4713), 113 Stat. 1501, 1536, 1501A-21, 1501A-575 (1999) 
(amending 35 U.S.C. § 3); Implementing Recommendations of the 9/11 Commission Act of 
2007, Pub. L. No. 110-53 § 2405(b), 121 Stat. 266, 548 (amending 6 U.S.C. §341(c)).     
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specific performance expectations for the Assistant Secretary. A statutory 
performance agreement could assist in achieving specific expectations by 
providing additional incentives and mandatory public reporting. 

 
Congress could authorize a USDA civil rights oversight board to 
independently monitor, evaluate, approve of, and report on USDA’s 
administration of civil rights activities, as it has for other federal activities. 
Oversight boards have often been used by the federal government—such 
as for oversight of public accounting, intelligence matters, civil liberties, 
and drug safety—to provide assurance that important activities are well 
done, to identify weaknesses that may need to be addressed, and to 
provide for transparency. For example, Congress established the Internal 
Revenue Service Oversight Board in 1998 to oversee the IRS’s 
administration of internal revenue laws and ensure that its organization 
and operation allow it to carry out its mission.27 At that time, the IRS was 
considered to be an agency that was not effectively serving the public or 
meeting taxpayers’ needs. The Internal Revenue Service Oversight Board 
oversees the IRS by operating much like a corporate board of directors, 
tailored to fit the public sector. The Internal Revenue Service Oversight 
Board provides independent oversight of IRS administration, management, 
conduct, and the direction and supervision of the application of the 
internal revenue code. Among other things, the Internal Revenue Service 
Oversight Board reviews and approves the IRS’s strategic plans and 
operations, recommends candidates for the Commissioner of the Internal 
Revenue Service (as well as the removal of a Commissioner), reviews 
compensation provided to senior executives, reviews plans for 
reorganization of the IRS, and develops reports for Congress on Internal 
Revenue Service activities. We have noted the work of the Internal 
Revenue Service Oversight Board—including, for example, the board’s 
independent analysis of IRS business systems modernization.28 Currently, 
there is no comparable independent oversight of USDA civil rights 
activities. Such a board could provide additional assurance that 
management functions effectively and efficiently, especially in light of the 
government’s financial liability for compensating victims of discrimination. 

Oversight Board 

                                                                                                                                    
27Internal Revenue Service Restructuring and Reform Act of 1998, Pub. L. No. 105-206 § 
1101(a), 112 Stat. 685, 691 (amending 26 U.S.C. § 7802). 

28GAO, Business Systems Modernization: Internal Revenue Service Needs to Further 

Strengthen Program Management, GAO-04-438T (Washington D.C.: Feb. 12, 2004). 
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An ombudsman (often referred to as an ombuds) for USDA civil rights 
matters could be created to address the concerns of USDA customers and 
employees. Many agencies have created ombuds offices for addressing 
employees’ concerns, as authorized by the Administrative Dispute 
Resolution Act, although USDA is not among them. However, an ombuds 
is not merely an alternative means of resolving employees’ disputes; 
rather, the ombudsman is a neutral party who uses a variety of procedures, 
including alternative dispute resolution techniques, to deal with 
complaints, concerns, and questions. We stated that ombudsmen can 
handle a wide range of concerns—including, for example, citizens’ 
concerns about access to programs, systemic management problems, 
policy shortcomings, human rights, civil rights and workplace issues. 
Ombudsmen who handle concerns and inquiries from the public—external 
ombudsmen—help agencies be more responsive to the public through 
impartial and independent investigation of citizens’ complaints, including 
people who believe their concerns have not been dealt with fairly and fully 
through normal channels. For example, we reported that ombudsmen at 
the Environmental Protection Agency serve as points of contact for 
members of the public who have concerns about Resource Conservation 
and Recovery Act (Superfund) activities.29 We also identified the 
Transportation Security Administration ombudsman as one who serves 
external customers and is responsible for recommending and influencing 
systemic change where necessary to improve Administration operations 
and customer service.30 We reported that a key feature distinguishing 
ombuds from other dispute resolution practitioners is the ombuds’ focus 
on systemic issues and on developing strategies for preventing and 
managing conflict. 

Within the federal workplace, ombuds provide an informal alternative to 
existing and more formal processes to deal with employees’ workplace 
conflicts and other organizational climate issues. As of April 2007, 12 
federal departments and 9 independent agencies reported having 43 
ombudsmen, according to a federal interagency report on the use of 
alternative dispute resolution in the workplace.31 In our study of the role of 

Ombudsman 

                                                                                                                                    
29The Superfund Program provides support to investigate and clean up hazardous waste 
sites nationwide.  

30GAO, Transportation Security Administration: Actions and Plans to Develop a Results-

Oriented Culture, GAO-03-190 (Washington D.C.: Jan. 17, 2003).  

31Federal Interagency Alternative Dispute Resolution Working Group Sections, et al, Report 

for the President on the Use and Results of Alternative Dispute Resolution in the 

Executive Branch of the Federal Government (Washington, D.C.: April 2007). 

Page 29 GAO-09-62  USDA Civil Rights 

http://www.gao.gov/cgi-bin/getrpt?GAO-03-190


 

 

 

ombudsmen in dispute resolution, we found some common approaches as 
well as some differences in how ombudsmen operated at the National 
Institutes of Health, the International Broadcasting Bureau, and the U.S. 
Secret Service.32 Common among the three ombudsmen offices were the 
high level of their manager, general schedule (GS) grade 15 or senior 
executive, and their broad responsibility and authority to deal with almost 
any workplace issue, their ability to bring systemic issues to 
management’s attention, and the way in which they worked with other 
agency offices in providing assistance to employees. We also found that 
there were structural differences—such as in the independence of their 
office, level of reporting, and budgets. Importantly, we reported that 
officials at the three agencies generally viewed the ombudsman programs 
as beneficial. They said that the ombuds’ offices, through their early 
intervention, were particularly helpful in resolving workplace conflicts 
quickly and in lightening the caseloads of other offices dealing with 
complaints and grievances. The ombudsmen estimated that they resolved 
between 60 percent and 70 percent of their cases. In addition, the 
ombudsmen and other officials identified lessons they learned in 
establishing and operating an ombuds office. Chief among these is the 
need for top-level support. 

Several core aspects of an ombudsman’s office make such an office an 
option relevant for consideration at USDA. First, USDA faces concerns of 
fairness and equity from both customers and employees—a range of issues 
that an ombudsman could potentially assist in addressing. Second, the 
standards for ombudsmen operations call for them to be independent, to 
be impartial in conducting inquiries and investigations, and to keep 
information confidential as appropriate—standards that are consistent 
with the need to help ensure the credibility of USDA actions. Third, an 
ombudsman is in a position to alert management to systemic problems and 
can thereby help correct organizationwide situations and develop 
strategies for preventing and managing conflicts. Finally, an ombudsman’s 
office can help an organization ensure a fair, equitable, and 
nondiscriminatory environment. 

We previously reported information about the potential use of an 
ombudsman to address USDA’s civil rights issues.33 Subsequently, ASCR 

                                                                                                                                    
32GAO, Human Capital: The Role of Ombudsmen in Dispute Resolution, GAO-01-446 
(Washington, D.C.: Apr. 13, 2001). 

33GAO, Pigford Settlement: The Role of the Court-Appointed Monitor, GAO-06-469R 
(Washington D.C., Mar. 17, 2006). 
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staff developed a preliminary background discussion paper about the 
feasibility of an ombudsman function at USDA but stated that more 
development of the concept would be needed to design an effective USDA 
ombudsman function.34 Although ASCR’s discussion paper included 
options for further study of an ombudsman function for USDA, it also 
stated that an option to establish an ombudsman office at USDA was not 
presented because existing conditions do not suggest a need, interest, or 
prior momentum toward establishing such an office. The discussion paper 
raised concerns about establishing a USDA departmental ombudsman 
because such an office would encounter difficulty establishing its 
credibility and usefulness, conducting investigations due to USDA’s 
decentralized and entrenched agency structure and operations, and 
obtaining sufficient resources to be effective in light of the size and 
breadth of USDA operations. The paper also stated that for a USDA 
ombudsman office to be minimally effective, its legitimacy and authority 
must be clear and unequivocal. According to the American Bar 
Association, an ombuds office must, among other things, be independent 
in structure, function and appearance; be structured in an impartial 
manner; have full authority to conduct inquiries and investigations without 
being thwarted by agency staff; be able to operate with confidentiality; and 
have a sufficient legislative basis to provide for permanence, stability, and 
some assurance that the ombudsman is free to criticize without fear that 
the office will be abolished or unnecessarily restricted. 

 
USDA has been addressing allegations of discrimination for decades and 
receiving recommendations for improving its civil rights functions without 
achieving fundamental improvements. One lawsuit has cost taxpayers 
nearly a billion dollars in payouts to date, and several other groups are 
seeking redress for similar alleged discrimination. While ASCR’s 
established policy is to fairly and efficiently respond to complaints of 
discrimination, its efforts to establish the management system necessary 
to implement the policy have fallen far short. For example, both we and 
USDA’s OIG have observed that ASCR has not achieved oversight and 
control over its inventory of discrimination complaints—which is vital to 
effectively manage this important function. Despite the numerous past 
efforts to provide this office with constructive analysis, including 
recommendations by the U.S. Commission on Civil Rights, the Equal 

Conclusions 

                                                                                                                                    
34USDA, Federal Ombudsman at USDA: A Preliminary Background and Discussion 

Paper (Washington, D.C.; March 2007). 
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Employment Opportunity Commission, USDA’s OIG, and GAO, significant 
deficiencies remain. 

Unless USDA addresses several fundamental concerns about resolving 
discrimination complaints—including the lack of credible data on the 
numbers, status, and management of complaints; the lack of specified time 
frames and management controls for resolving complaints; questions 
about the quality of complaint investigations; and the integrity of final 
decision preparation—the credibility of USDA efforts to resolve 
discrimination complaints will remain in doubt. In addition, unless USDA 
obtains accurate data on minority participation in USDA programs, its 
reports on improving minority participation in USDA programs will not be 
reliable or useful. Moreover, ASCR’s strategic planning for civil rights has 
such significant gaps—in describing and responding to stakeholder 
interests, in considering the external and internal environments that affect 
the achievement of ASCR’s goals, and in setting up and making use of 
performance measures that will demonstrate results—that it appears 
unlikely that USDA management will be fully effective in achieving its civil 
rights mission until better planning is performed. 

In addition to these specific actions that warrant USDA’s attention, there 
are broader options or actions that merit attention to address the long-
standing problems in USDA’s civil rights efforts. These options could lay a 
foundation for clarity over the expectations USDA must meet to restore 
confidence in its civil rights performance. Raising the public profile for 
transparency and accountability through means such as a statutory 
performance agreement between the Secretary of Agriculture and the 
Assistant Secretary for Civil Rights, a USDA civil rights oversight board, 
and an ombudsman for addressing customers’ and employees’ civil rights 
concerns would appear to be helpful steps because they have proven to be 
effective in raising the performance of other federal agencies. 

 
To better ensure sufficient oversight and management direction are 
provided to guide USDA’s civil rights efforts, to make responsibility for 
improvement clear, and to make USDA’s performance more transparent, 
we suggest that Congress consider (1) making USDA’s Assistant Secretary 
for Civil Rights subject to a statutory performance agreement and (2) 
establishing a USDA civil rights oversight board. 

 

Matters for 
Congressional 
Consideration 
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To improve USDA efforts to address civil rights issues and the 
participation of minority farmers and ranchers in USDA programs, we 
recommend that the Secretary of Agriculture take the following six 
actions: 

• Prepare and implement an improvement plan for resolving discrimination 
complaints that sets time frame goals and provides management controls 
for resolving complaints from beginning to end. 
 

• Develop and implement a plan to ensure the accuracy, completeness and 
reliability of ASCR’s databases on customer and employee complaints, and 
that provides for independent validation of ASCR’s data quality. 
 

• Obtain an expert, independent, and objective legal examination of the 
basis, quality, and adequacy of a sample of USDA’s prior investigations and 
decisions on civil rights complaints, along with suggestions for 
improvement. 
 

• Work expeditiously to obtain OMB’s approval to collect the demographic 
data necessary for reliable reporting on race and ethnicity by USDA 
program. 
 

• Develop a results-oriented department-level strategic plan for civil rights 
at USDA that unifies USDA’s departmental approach with that of ASCR 
and the newly created Office of Advocacy and Outreach and that is 
transparent about USDA’s efforts to address the concerns of stakeholders. 
 

• Further explore the potential for an ombudsman office to contribute to 
addressing the civil rights concerns of USDA customers and employees, 
including seeking legislative authority, as appropriate, to establish such an 
office and to ensure its effectiveness, and advise USDA’s congressional 
oversight committees of the results. 
 
 
In commenting on a draft of this report, USDA’s Secretary stated that 
USDA acknowledges many of the problems identified in the report. 
However, the Secretary stated that USDA believes that the report does not 
duly recognize the efforts USDA is currently undertaking to address the 
issues and the significant progress that USDA has made. For example, the 
Secretary stated that we did not give adequate credit to the strategic plans 
for outreach and diversity that were under development during our audit. 
We believe the report does recognize USDA’s actions, plans, and progress; 
and it places them in context considering USDA’s substantial 

Recommendations for 
Executive Action 

Agency Comments 
and Our Evaluation 
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shortcomings. During our work, we obtained drafts and briefing 
documents on the outreach and diversity strategic plans, and mentioned 
them in our report. However, these plans and their strategies have not 
been finalized or in effect long enough to demonstrate accomplishments. 
The Secretary also stated that the report overly relies on unsubstantiated 
comments opined by a few individuals. We disagree. Our report was based 
primarily on substantial documentary evidence supplemented with over 
130 interviews conducted with federal civil rights officials, USDA officials 
and staff, and USDA stakeholder groups (see appendix I). 

Concerning our recommendations, USDA generally agreed with 5 of our 6 
recommendations, including those to prepare and implement an 
improvement plan for resolving discrimination complaints; to improve the 
quality of ASCR’s databases on customer and employee complaints; to 
work to obtain approval to collect the data necessary for reliable reporting 
on race and ethnicity; to develop a results-oriented departmental level civil 
rights strategic plan; and to explore the establishment of an ombudsman 
office. However, USDA was silent on one aspect of our recommendation 
to improve its complaint resolution process—that USDA establish time-
frames for resolving discrimination complaints. Until USDA establishes 
time frames for the entirety of the civil rights complaint process, it will not 
have a goal against which to measure its performance. 

USDA also disagreed with our recommendation to obtain an expert, 
independent, and objective legal examination of the basis, quality, and 
adequacy of USDA’s investigation of and decisions on civil rights 
complaints, along with suggestions for improvement. USDA asserted, 
without providing any additional support, that it believes its internal 
system of legal sufficiency addresses GAO’s concerns, works well, and is 
timely and effective, and that the review GAO recommends is unnecessary, 
impractical, cost prohibitive, and would add significant delays. We 
recognize that the scope of our recommendation may have been read too 
broadly by USDA, and therefore we have made a minor clarification to our 
recommendation to state that USDA should obtain an examination of a 
sample of prior investigations and decisions.  Given the substantial 
evidence of civil rights case delays and questions raised in the report 
about the integrity of the USDA’s civil rights casework, we believe that this 
recommendation remains valid and necessary to restore confidence in 
USDA’s civil rights decisions. 

The Secretary also disagreed with our two options for congressional 
consideration. Concerning the establishment of a statutorily-mandated 
performance agreement for the Assistant Secretary, the Secretary stated 
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the Assistant Secretary’s responsibilities are spelled out in the 2002 and 
2008 Farm Bill, and that this additional statutory change would usurp the 
Secretary’s authority. We disagree. The specific terms of a statutory 
performance agreement would be developed by the Secretary for the 
Assistant Secretary’s activities and would not limit the authority of the 
Secretary to take or direct action. In addition, a statutory performance 
agreement would go beyond the existing legislation by requiring 
measurable organizational and individual goals in key performance areas. 

Concerning the establishment of a USDA civil rights oversight board, the 
Secretary stated that it would be unnecessarily bureaucratic and delay 
progress. While we note such concerns, a well-operated oversight board 
can be the source of timely and wise counsel to help raise USDA’s civil 
rights performance. Because of the lengthy history of USDA’s difficulties 
in overcoming civil rights issues, we believe both options would help focus 
and improve USDA’s performance. They would provide for a level of 
transparency that has been lacking in USDA civil rights matters—
transparency that provides compelling evidence to help direct 
improvement efforts and better demonstrate USDA’s accomplishments. 

USDA’s written comments appear in appendix II. 

 
We are sending copies of this report to the President, the Attorney 
General, the Secretary of Agriculture, appropriate congressional 
committees, and other interested parties. We will also make copies 
available to others upon request. In addition, the report will be available at 
no charge on the GAO Web site at http://www.gao.gov. 
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If you or your staffs have any questions about this report, please contact 
me at (202) 512-3841 or shamesl@gao.gov. Contact points for our Offices 
of Congressional Relations and Public Affairs may be found on the last 
page of this report. GAO staff who made key contributions to this report 
are listed in appendix V. 

 

 

 

Lisa Shames  
Director, Natural Resources 
    and Environment 
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United States Senate 

The Honorable Joe Baca 
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Committee on Agriculture 
House of Representatives 

The Honorable Edolphus Towns 
Chairman 
Subcommittee on Government Management, 
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House of Representatives 

The Honorable Charles Grassley 
United States Senate 

The Honorable Richard G. Lugar 
United States Senate 
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During this performance audit, we reviewed relevant reports prepared by 
the Department of Agriculture (USDA), USDA’s Office of Inspector 
General (OIG), the U.S. Civil Rights Commission, the U.S. Equal 
Employment Opportunity Commission, and GAO, among others. We also 
conducted 

• over 50 interviews with officials and staff of USDA’s Office of the Assistant 
Secretary for Civil Rights; 
 

• over 65 interviews with staff of USDA’s Farm Service Agency; Natural 
Resources Conservation Service; Rural Development Mission Area; 
Cooperative State Research, Extension, and Education Service; the 
National Agricultural Statistics Service; and USDA field offices in 
California, Florida, North Carolina, Texas, and Washington; 
 

• 20 interviews with USDA stakeholder groups, including the Rural 
Coalition; United Farmers USA, Federation of Southern Cooperatives, 
South East Asian American Farmers Association, Intertribal Agricultural 
Council, National Tribal Development Association, Hispanic Farmers and 
Ranchers of America, National Black Farmers Association, National 
Hmong American Farmers, USDA Coalition of Minority Employees; and 
 

• three interviews with officials of the U.S. Commission on Civil Rights and 
the U.S. Equal Employment Opportunity Commission. 
 
To assess ASCR’s efforts to resolve discrimination complaints, we 
conducted interviews with officials of ASCR, USDA’s OIG, USDA’s agency-
level civil rights offices, and the Equal Employment Opportunity 
Commission; examined USDA documents about efforts to resolve 
discrimination complaints; and analyzed data provided by ASCR. To 
evaluate USDA’s reporting on minority participation in USDA’s programs, 
we reviewed USDA reports and interviewed officials of USDA, community-
based organizations, and minority groups. To analyze ASCR’s strategic 
planning, we examined ASCR’s strategic plan and other relevant planning 
documents and interviewed USDA officials and representatives of 
community-based organizations and minority groups, among others. We 
also considered GAO’s guidance and reporting on results-oriented 
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management.1 To assess the reliability of data provided by ASCR, we 
compared various sources of ASCR data and interviewed ASCR officials. 

To identify options for addressing USDA’s long-standing problems, we 
reviewed our experience in addressing the problems of high-risk, 
underperforming agencies,2 as well as our reporting on results-oriented 
management. We selected options based on our judgment that the options 
(1) would address apparent deficiencies in USDA’s performance, (2) had 
been used previously by Congress to improve aspects of agency 
performance, (3) have contributed to improved agency performance, and 
(4) will result in greater transparency over USDA’s civil rights 
performance. 

Unlike our prior reviews of USDA civil rights activities, when we readily 
obtained access to records that were necessary for our work, in this case 
our efforts were impeded by delays in obtaining records. We made 
repeated requests for USDA records—including requests directly to the 
Assistant Secretary for Civil Rights and the Deputy Secretary. These 
requests concerned records relating to ASCR’s priorities, ASCR’s strategic 
plan, ASCR civil rights-related performance assessments of agency heads, 
correspondence between ASCR and USDA’s Office of General Counsel, 
unresolved discrimination complaints, outreach, ASCR office budgets, and 
USDA’s request for the Office of Management and Budget’s approval to 
collect data needed for reporting on minority farmer participation in 
USDA programs, among others. In January 2008, we requested the Deputy 
Secretary’s cooperation and assistance in arranging for access to USDA 
records, and we subsequently received many, but not all, of the records we 
sought. Nevertheless, the records we received were sufficient for our work 
to meet generally accepted government auditing standards. These 
standards require that we plan and perform the audit to obtain sufficient, 
appropriate evidence to provide a reasonable basis for our findings and 
conclusions based on our audit objectives. We believe the evidence 

                                                                                                                                    
1GAO, Executive Guide: Effectively Implementing the Government Performance and 

Results Act, GAO/GGD-96-118 (Washington D.C.: June 1996); Agencies’ Strategic Plans 

under GPRA: Key Questions to Facilitate Congressional Review, GAO/GGD-10.1.16 
(Washington, D.C.: May 1997); The Results Act: An Evaluator’s Guide to Assessing Agency 

Annual Performance Plans, GAO/GGD-10.1.20 (Washington, D.C.: April 1998); and 
Results-Oriented Government: GPRA Has Established a Solid Foundation for Achieving 

Greater Results, GAO-04-38 (Washington, D.C.: Mar. 10, 2004). 

2For example, see GAO, High-Risk Series: An Update, GAO-05-207 (Washington D.C.: 
January 2005). 
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Appendix I: Scope and Methodology 

 

obtained provides a reasonable basis for our findings and conclusions 
based on our audit objectives. We conducted this performance audit from 
December 2006 through September 2008. 

Furthermore, starting in January 2008, several USDA employees contacted 
us with certain allegations pertinent to our work, such as the possible 
destruction of records and manipulation of discrimination complaint data 
related to GAO’s engagement. Consequently, we and USDA’s OIG 
conducted a number of additional interviews with agency staff. Based on 
the interviews we conducted, we learned of additional deficiencies in the 
handling of discrimination complaints, among other things, but did not 
find evidence that our work had been purposely undermined. We referred 
allegations not directly related to our work to USDA’s OIG. 
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Table 2: ASCR Initiatives for Fiscal Year 2004 

Challenges Initiatives/accomplishments  Status as of Dec. 2007 

Organization Consolidate USDA offices with civil rights focus into ASCR Complete 

 Temporarily assign staff to address discrimination complaints Complete 

Systems Develop a professional system for managing discrimination complaints Ongoing 

Procedural Draft regulations to address the relationship between USDA’s Office of General Counsel 
and ASCR’s Office of Adjudication and Compliance 

Ongoing 

Operational Create a unit to handle incoming phone calls for ASCR Complete 

 Reduce backlogs of customer and employee discrimination complaints Complete 

 Amend USDA’s alternative dispute resolution policy to enhance the use of alternative 
dispute resolution 

Complete 

 Conduct a public awareness campaign—several public forums and listening sessions to 
discuss partnerships, the Minority Farm Registry, the Notice of Farm Loan Application 
Receipts, and the 2008 Farm Bill 

Ongoing 

Accountability Prevent program complaints—ASCR has convened three Partners Meetings with 
community based organizations and groups representing minority and limited resource 
farmers to address concerns about access to farm programs 

Ongoing 

 Prevent employee complaints—training for managers on equal employment opportunity is 
mandatory, and employee development programs are being implemented 

Ongoing 

 Implement the “No FEAR Act”—Public Law 107-174 requires federal agencies to be held 
accountable for violations of anti-discrimination laws—USDA reported that its quarterly 
reports are being posted on time, and all employees have received training 

Complete 

 Develop ASCR accountability policy for USDA—USDA’s Office of Human Resources will 
ensure that all USDA managers are held accountable for discriminatory actions 

Complete 

 Convene annual civil rights conference Complete 

Source: USDA. 
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Table 3: ASCR Strategic Objectives for Fiscal Years 2005 to 2010 

Objective Selected key performance indicator for 2010 

Strengthen partnerships between USDA and 1890 Community 
(historically black land grant institutions). 

Increase student scholarships provided by USDA from 25 to 33.  

Strengthen partnerships between USDA and 1994 land grant 
institutions (Native American tribal colleges). 

Increase student scholarships provided by USDA from 5 to 9 by 
2010. 

Enhance the Office of the Secretary and Departmental Office 
employees’ knowledge of the fairness, neutrality, and 
confidentiality of alternative dispute resolution (ADR) usage. 

Increase the knowledge of employees familiar with alternative 
dispute resolution from 100 to 950.  

Ensure USDA agencies and offices are in compliance with USDA 
regulations and government-wide ADR laws and regulations. 

Percentage of agencies in compliance—baseline and targets to be 
determined. 

Achieve an efficient USDA-wide outreach program for all 
customers. 

Numbers of socially and economically disadvantaged persons 
who received training for the first time—baseline and targets to be 
determined. 

Create and strengthen partnerships with community and faith-
based organizations, corporations, foundations, educational 
institutions and other targeted communities to build coalitions for 
USDA programs and opportunities. 

Increase number of partnerships and coalitions from 10 to 50. 

Increase the awareness of USDA programs and opportunities for  
socially and economically disadvantaged persons and also 
underrepresented persons. 

Increase number of individuals aware of participation 
requirements from 100,000 to 160,000. 

Develop and implement an efficient complaint process that 
adheres to civil rights laws and regulations. 

Increase the cases processed within regulatory timeframes from 
40 percent to 100 percent for employee complaints and from 16 
percent to 100 percent for customer complaints. 

Ensure USDA agencies and offices are in compliance with EEO 
laws. 

Percentage of USDA agencies brought into compliance—baseline 
and targets to be determined. 

Meet EEOC standards for a Model EEO Program. Increase percentage of EEOC indicators that are met from 33 
percent to 100 percent by 2009. 

Source: USDA. 
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Table 4: List of Civil Rights Priorities and Selected Initiatives for Fiscal Years 2007 and 2008 

Priority  Initiatives 

Diversity Fill senior executive position to lead ASCR’s Outreach and Diversity Division 

 Add workplace diversity as a core value 

 Develop and conduct mandatory Diversity Awareness Training for all supervisors and 
employees 

 Offer training, including a disability training conference and an AgLearn training module on 
sexual orientation 

 Establish a diversity forum to foster communication between USDA senior management 
and internal customers of USDA 

Outreach Develop and implement a comprehensive USDA-wide outreach plan 

 Provide oversight and coordination of minority participation data 

 Conduct a joint review with USDA’s Agricultural Research Service of the Hispanic Serving 
Institutions’ National Program 

Conflict prevention and resolution Create an Alternative Dispute Resolution (ADR) video on mediation 

 Recommend establishing dedicated ADR Director positions in USDA agencies 

 Conduct a USDA-wide ADR awareness survey 

Continuing civil rights initiatives Comply with No FEAR Act requirements 

 Update civil rights directives, regulations, and policies as needed 

 Continue to strive to ensure that Final Agency Decisions meet legal sufficiency standards 
and time requirements 

 Convene biennial USDA Civil Rights Conference in 2008 

Communications and public awareness Create a strategic marketing campaign focused on ASCR goals and civil rights 
accomplishments by USDA agencies 

 Recognize and award internal and external stakeholders for civil rights best practices 

Source: USDA. 
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Stakeholders in Civil Rights-Related Matters 
as Identified by GAO in 2007 and 2008 

 

Category of interest Stakeholder interests 

Outreach programs USDA outreach programs for underserved producers could be much better. 

 Systematic data on minority participation in USDA programs are not available. 

 The 10708 Report and Minority Farm Register have been ineffective. 

 Partnerships with community-based organizations could be better used. 

Program delivery Methods of USDA program delivery need to better facilitate the participation of underserved producers and 
address their needs. 

 USDA could do more to provide assistance in accessing markets and programs. 

 USDA could better address cultural and language differences for providing services.  

 Some USDA program rules and features hinder participation by underserved producers. 

 Some USDA employees have little incentive to work with small and minority producers. 

 County offices working with underserved producers continue to lack diversity, and some have poor 
customer service or display discriminatory behaviors toward underserved producers.  

 USDA lacks a program that addresses farmworker needs.  

There continues to be reports of cases where USDA has not processed loans for underserved producers.  

Some Hmong poultry farmers with guaranteed loans facilitated by USDA are experiencing foreclosures. 

County system The county committee system does not represent minority producers well. 

 Minority advisers are ineffective because they have no voting power. 

 USDA has not done enough to make underserved producers fully aware of county committee elections, 
and underserved producers have difficulties winning elections. 

Investment There is a lack of USDA investment in research and extension services that would determine the extent of 
minority needs. 

Census of Agriculture The Census of Agriculture needs to better count minority producers. 

Foreclosure USDA may continue to be foreclosing on farms belonging to producers who are awaiting decisions on 
discrimination complaints. 

Authority ASCR needs authority to exercise leadership for making changes at USDA. 

Resources USDA and ASCR need additional resources to carry out civil rights functions. 

Diversity Greater diversity among USDA employees would facilitate USDA’s work with minority producers. 

Access Producers must still access services through some USDA employees who discriminated against them. 

Management structure The Office of Adjudication and Compliance needs better management structure and function. 

 Backlogs of discrimination complaints need to be addressed.  

 Alternative dispute resolution techniques to resolve informal employee complaints should be used 
consistently and documented. 

 Civil rights compliance reviews of USDA agencies are behind schedule and should be conducted. 

General Counsel Review USDA’s Office of General Counsel continues to be involved in complaint cases. 

Source: GAO analysis of documents and interviews. 
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(1)

MANAGEMENT OF CIVIL RIGHTS AT THE
USDA

WEDNESDAY, MAY 14, 2008

HOUSE OF REPRESENTATIVES,
SUBCOMMITTEE ON GOVERNMENT MANAGEMENT,

ORGANIZATION, AND PROCUREMENT,
COMMITTEE ON OVERSIGHT AND GOVERNMENT REFORM,

Washington, DC.
The subcommittee met, pursuant to notice, at 3:09 p.m., in room

2154, Rayburn House Office Building, Hon. Edolphus Towns (chair-
man of the subcommittee) presiding.

Present: Representatives Towns and Bilbray.
Also present: Representatives Bishop and Butterfield.
Staff present: Michael McCarthy, staff director; William Jusino,

professional staff member; Velvet Johnson, counsel; Kwane Drabo,
clerk; Jim Moore, minority counsel; and Benjamin Chance and
Chris Espinoza, minority professional staff members.

Mr. TOWNS. Let me begin by first apologizing for the lateness, be-
cause we had a little conflict in that the other hearing ran a little
longer than they had expected, and so it delayed our hearing, as
well.

Also, I understand that we have some votes coming up, so we
wanted to get started at least and get as far as possible before the
votes, and then return back after the votes.

We have other Members that will be joining us shortly.
Let me begin by first thanking the witnesses for coming today.
The hearing will come to order.
We are here to consider an issue that is a cause for great alarm:

the all-too-familiar issues of discrimination within the U.S. Depart-
ment of Agriculture. Discrimination in the delivery of services to
minorities and women farmers and treatment of minority employ-
ees at USDA has been a longstanding problem, confirmed by offi-
cial investigations and class action settlements. What was once en-
visioned by President Lincoln as the people’s department, many
now call the last plantation, and statistics seem to support this,
and that is very troubling.

For too long we have heard from minority farmers and workers
at USDA that they have been shut out of Government loans and
job promotions for decades because of the color of their skin. In
fact, these problems have persisted for so long that Congress took
action to reorganize USDA to emphasize the importance of Civil
Rights.

The 2002 farm bill established a position of Assistant Secretary
of Civil Rights to provide overall leadership and coordination of all
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Civil Rights programs across the Department of Agriculture.
Today, 5 years later, we examine whether that reform has been ef-
fective at eliminating discrimination at USDA. Unfortunately, the
answer to that question appears to be no.

Although Congress gave the Office of Civil Rights the resources,
the autonomy, and authority to adequately help under-served farm-
ers and minority employees, it remains unclear whether there has
been any improvement in management of USDA Civil Rights pro-
grams. Serious questions have been raised in the past year regard-
ing how USDA tracks, processes, and remedies complaints brought
by farmers and its own employees.

Today we will hear from members of the farming community as
they tell us the difficulties that they personally experience at
USDA. We will also hear from representatives of USDA employees.
These personal stories are supported by Government audit find-
ings. Last year the USDA Inspector General reported that employ-
ment complaints were not timely processed, there were no internal
controls to ensure the accuracy and reliability of complaint data,
and that complaint data in the Department’s computer files did not
match up with the physical cases. GAO also reports that lengthy
backlogs persist and that the USDA’s statistics are not reliable.

Furthermore, there have been a series of incidents in the past
few months that cause me to question the Department’s commit-
ment to safeguarding Civil Rights.

In September 2007, an e-mail circulated among employees of the
Farm Service Agency criticizing congressional action to reopen a
landmark Civil Rights case against USDA for discrimination and
providing farm loans to Black farmers. More recently GAO ran into
several roadblocks in gaining access to documents, and at one
point, were even kicked out of the building as they tried to inter-
view employees.

I want to send a very, very clear message that stonewalling a
congressional investigation is unacceptable and will not be toler-
ated. Let me repeat: stonewalling a congressional investigation is
unacceptable and will not be tolerated.

Very little has changed in the last 5 years, despite a growing bu-
reaucracy whose top priority is to address these issues. It is quite
disturbing that we still regularly hear about discriminatory treat-
ment or delay in resolving complaints. It seems to be that the miss-
ing link here seems to be one of accountability, from the highest
level of management to the county supervisor in the field who fails
to adequately service an African American farmer’s loan.

We have been talking about these issues for long, long enough.
It is time to do something about them. It is my hope that we can
work together to come up with a better strategy to ensuring that
every client and every employee at USDA is treated fairly. This is
why we have come together today, to put an end to this ugly, un-
fair practice.

[The prepared statement of Hon. Edolphus Towns follows:]
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Mr. TOWNS. I now stop and I recognize the ranking member of
the committee, Mr. Bilbray from the great State of California.

Mr. Bilbray.
Mr. BILBRAY. Thank you, Mr. Chairman. I want to thank you for

having this hearing. I want to thank the panel for coming forward.
Mr. Chairman, I think your opening statement speaks for both

of us, and I will leave it at that. Thank you very much.
Mr. TOWNS. Thank you very much.
We are delighted this afternoon that we have with us a gen-

tleman who has a District that has a tremendous amount of agri-
culture in it, and, of course, we would like to ask unanimous con-
sent that he be allowed to sit with the committee today and to be
able to give testimony and to be able to ask questions, Mr. Bishop
from the State of Georgia.

Mr. Bishop.
Mr. BISHOP. Thank you very much, Mr. Chairman.
First I would like to take this opportunity to salute Chairman

Towns for his leadership on the issue of Civil Rights within USDA
and to commend his continued efforts to seek equity and justice,
not just for African American farmers, but for minority farmers ev-
erywhere.

Chairman Towns’ continued diligence and leadership on this
issue dates back to 1983, when he arrived first in Washington as
a young Congressman from Brooklyn. And, it serves as a tribute
to his character and to his unfailing commitment to life and to pro-
tect those in our society who, by no fault of their own, continue to
be subjected to the twin evils of bigotry and racism.

This hearing comes at a crucial point on the legislative calendar,
given the recent completion and the imminent approval of a new
farm bill by the House of Representatives and the reopening of the
Pigford case and the other initiatives that are aimed at preserving
and expanding the number of small farms owned by minorities.

Many of us in attendance here today are disappointed that, in
2008 we again find ourselves in another congressional oversight
hearing on the shortcomings of the Department of Agriculture. Our
USDA has yet to fully execute the Federal statutes and regulations
governing the administration of our Nation’s agriculture programs
in a fair, equitable, and nondiscriminatory manner. Most disturb-
ing appears to be the institutionalization of discriminatory prac-
tices, which at this point seem firmly rooted throughout the De-
partment in both its external and internal operations and program
management.

Ironically, Abraham Lincoln, who is probably best remembered
as the President who saved the Union and freed slaves, was also,
the very same individual who had the vision, the insight, and the
wisdom to found the Department of Agriculture. In 1862, when
President Lincoln founded the U.S. Department of Agriculture, he
referred to his new creation as the People’s Department. In Lin-
coln’s day, 90 percent of Americans were farmers, and all needed
good seed and good information to grow their crops. These farmers
included the newly freed slaves.

African American farmers reached their peak in terms of land
ownership in 1910 when 218,000 African American farmers owned
around 15 million of the 873 million acres that were being farmed
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nationwide. Since 1910, while the total number of individual farms
nationwide has decreased, the number of acres being farmed in the
United States actually has grown slightly by about 6 percent. De-
spite this growth in farmed acreage nationwide, African American
owned or controlled landholdings have decreased significantly over
time. By 1978, African American owned or controlled landholdings
fell to 2.4 million acres, and in 1999 2.3 million acres of land.
Today that number stands at less than 2 million acres of the al-
most 931 million acres currently being farmed in the United
States.

A 1982 report by the U.S. Commission on Civil Rights charged
that systematic racism carried out by the U.S. Department of Agri-
culture was one of the major causes of land loss among African
American farmers. The Commission found that USDA employees
routinely denied African American farmers credit and information
about USDA programs that were readily accessible to White farm-
ers. The Commission found the situation so dire they projected that
if nothing were done, African American owned farms would cease
to exist by the year 2000.

In 1990 a report issued by the Congress’ House Committee on
Government Operations, Mr. Chairman, this very committee in a
previous life, concluded that little had changed for the African
American farmer since the 1982 report had been published. By sys-
tematically denying or delaying loans essential to financing their
crops and withholding other Federal farm support on a widespread
basis, USDA employees forced African American farmers to lose
their land, their livelihoods, and their communities.

Central to this issue is the manner in which the Farm Service
Agency executes and administers its programmatic responsibilities
in conjunction with the local county advisory committees. This is
where the rubber meets the road, and all too often it serves as the
link to many of the front line issues that are facing African Amer-
ican farmers today.

Even as we sit here today, my staff is working with constituents
facing potential discriminatory actions within a couple of FSA of-
fices in my District. Critically important to resolving this issue
means expanding and strengthening the administrative and man-
agement tools in place at the Department to provide the broadest
and most effective level of management accountability possible.

So, here we are again today raising the same concerns, all in the
name of asking, if not admonishing, the Department of Agriculture
to do what is fair and what is right.

Mr. Chairman, I commend you and your subcommittee for again
taking up this important issue today. It is my fervent hope that we
may 1 day see a Department of Agriculture, which operates and
administers its programs and activities as its founder, President
Lincoln, would have hoped and expected as the People’s Depart-
ment, not just for some of the people, but for all of the people in
these United States.

Thank you, Mr. Chairman, for allowing me to participate. I look
forward to the testimony of the witnesses.

[The prepared statement of Hon. Sanford D. Bishop, Jr., follows:]
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Mr. TOWNS. Thank you very much.
Let me say to the witnesses we swear in all of our witnesses

here. It is a longstanding policy. So if you would, stand and raise
your right hands.

[Witnesses sworn.]
Mr. TOWNS. Let the record reflect that all of them answered in

the affirmative.
Let me introduce the panel.
Mr. John Boyd is president of the National Black Farmers Asso-

ciation. Mr. Boyd is a staunch advocate for African American farm-
ers throughout the country and has worked tirelessly to help eradi-
cate discrimination within the USDA system.

Welcome.
Mr. Garcia is a third generation farmer and the lead plaintiff in

a class action brought on behalf of Hispanic farmers and ranchers
against USDA. He is also president of the Hispanic Farmers and
Ranchers of America.

Welcome, Mr. Lupe Garcia.
Also I would like to introduce Mr. Phil Givens. Mr. Givens is a

Native American and African American farmer from Oklahoma.
Mr. Givens has farmed for over 26 years and represents farmers
from 8 different Indian tribes located throughout the midwest.

Welcome, Mr. Givens.
Mr. Lucas, Lawrence Lucas, is president of the USDA Coalition

of Minority Employees, with over 35 chapters throughout the coun-
try. The Coalition works to remedy representation in the USDA
work force by advocating equal employment and promotion oppor-
tunities for all employees.

Welcome, Mr. Lucas.
Also we have Lesa Donnelly, who is the advisor for Women’s

Issues for the USDA Coalition of Minority Employees. She rep-
resents employees in administrative proceedings with the Depart-
ment.

Welcome, Ms. Donnelly.
Let me begin with you, Mr. Boyd, and we will come right down

the line.
Let me just say this: we have a light, which means that you are

allowed 5 minutes to make a statement. Then, the yellow light will
come on and that will be like caution you to let you know that you
should sum up, and then immediately after the yellow light means
a red light that means you should shut up. [Laughter.]

Let’s move right down the line.
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STATEMENTS OF JOHN BOYD, PRESIDENT, NATIONAL BLACK
FARMERS ASSOCIATION; LUPE GARCIA, PRESIDENT, HIS-
PANIC FARMERS AND RANCHERS OF AMERICA, INC.; PHIL
GIVENS, PRESIDENT, PHIL GIVENS CO., REPRESENTATIVE
OF NATIVE AMERICAN FARMERS; LAWRENCE LUCAS, PRESI-
DENT, USDA COALITION OF MINORITY EMPLOYEES; AND
LESA DONNELLY, ADVISOR FOR WOMEN’S ISSUES, USDA CO-
ALITION OF MINORITY EMPLOYEES

STATEMENT OF JOHN BOYD

Mr. BOYD. Thank you very much. Mr. Chairman, we appreciate
the opportunity today to testify before this distinguished commit-
tee. To the ranking member and Congressman Bishop, we are old
friends here.

This has been such a long, long plight, and we also would like
to recognize some of the other congressional Members that have
been supporting the Black farmers and minority farmers around
the country: Congressman Scott; Senator Obama, who sponsored
legislation in the Senate for us, and other distinguished Members
that have been working on this issue for such a long, long time.

Mr. Chairman, you stole my testimony. So many of the things
that I wanted to say, I won’t read from my testimony. I would like
to speak from the heart for just a few minutes about the plight of
the Black farmers.

We have been losing land at an enormous rate, three times
greater rate than any other race of people in this country. In my
own personal opinion, I feel that Black farmers have been shut out
of our USDA lending programs, i.e., the U.S. farm subsidy pro-
gram, where the top 10 percent of recipients in the U.S. farm sub-
sidy program receive over $1 million, and Black farmers on average
in this country receive less than $200. This is something that we
fought diligently to correct in the past three farm bills.

You asked a question earlier during your testimony: is the Office
of Civil Rights working? Well, I came today to testify, to tell you,
that it is absolutely not working. The Office of Civil Rights is, in
my own opinion, in total disarray and totally dysfunctional to serve
not just Black farmers, but small farmers around the country.

We hear that there are complaint inquiries that may be shredded
or may not be processed, so on and so forth. Mr. Chairman, these
are farmers’ lives. I think that is where we lose the connection with
the U.S. Department of Agriculture when we make inquiries about
these complaints. These are just not complaints; these are individ-
uals’ lives that they are refusing to process, that have been sitting
there with dust on them. There have been complaints after com-
plaints, report after report, the Blue Ribbon Task Force Report, the
Civil Rights Action Team Report under Secretary Glickman, the
Office of Civil Rights, where myself and Lucas and some of these
other advocates lobbied for to get the Assistant Secretary of Admin-
istration.

We were so excited about that, and we thought we were heading
in the right direction, but it appears, Mr. Chairman, that we do not
have the right person with the right amount of gumption to take
on the old system there at the U.S. Department of Agriculture.
What I mean by that is, after they get called in to meetings, they
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may come to the Department with the right intentions, but they
leave there with a zero, because nothing seems to happen with the
complaints and the settlement.

You spoke earlier about the incident with the 30-year FSA em-
ployee. How can you have a 30-year veteran? Mr. Chairman, I
spent 8 years, 8 long years, lobbying to get that one piece of legisla-
tion into the farm bill. When I heard about this particular e-mail
that was sent to me by an anonymous person within Farm Service
Agency saying that there were others out there, not political ap-
pointees, but career bureaucrats spending the taxpayers’ money to
lobby against bringing relief to Black farmers around the country,
many who can’t read and write and express themselves the way I
am able to express myself to this committee—how dare those kinds
of employees, Mr. Chairman, that are supposed to be giving a hand
up to Black farmers, that are the very employees working to make
sure that we become extinct. That is a disgrace to this Congress;
it is a disgrace to this country.

We appreciate your letter of inquiry to the Secretary questioning
that issue.

Then we had the GAO, who was not even allowed to question
those who found fault in the system. Here, again, we have the
USDA, with such arrogance, with the guidance of Office of General
Counsel. Myself and Lucas and Ms. Gray and others have fought
for such a long time to get the Office of General Counsel to stop
dictating policy to the Secretary. The Secretary should be held ac-
countable for these instances at the U.S. Department of Agri-
culture.

As I close in my testimony, Black farmers need justice. We are
getting these calls every day. We appreciate you, Mr. Chairman,
and Congressman Bishop for helping make sure that the Black
farmers will stay a part of the farm bill, but we need you to go one
step further and hold those individuals accountable so that Black
farmers will be able to walk into a USDA office in their local coun-
ties and be treated with dignity and respect and be treated like a
man. Because, I am going to tell you first-hand, the Department of
Agriculture almost made me less than a man.

My great-great grandfather was a slave breeder. My grandfather
was a farmer. My daddy was a farmer. They were able to hold on
to the same farm that they passed on to me four generations later,
and the Government was ready to foreclose on me. I felt less than
a man that the person from the brink of slavery was able to farm
and feed 12 children, and I only had 1 child, and the Government
was ready to foreclose on me.

Thank God that we had good Members like yourself and Con-
gressman Bishop and Secretary Glickman who put a moratorium
on farm foreclosures, and that moratorium came 2 days before the
sale date of my farm. I was able to hold on.

I was one that beat the statistics, but what happened to all of
the other Black farmers out in Alabama and Mississippi and Geor-
gia? They face retaliation today, because the same person that dis-
criminated against them in the first place is the same person that
we have to go back to to ask to participate in the U.S. farm subsidy
program, to participate in the farm lending programs.
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So, we are here today to ask this committee to take this testi-
mony that you are going to hear from myself and other advocates
today and go one step further. Hold those accountable who think
they are not—or they think they are above this committee and
above law.

Thank you very much. I appreciate the opportunity and I look
forward to your questions, Mr. Chairman.

[The prepared statement of Mr. Boyd follows:]
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Mr. TOWNS. Thank you very much, Mr. Boyd, for your testimony.
Mr. Garcia.

STATEMENT OF LUPE GARCIA

Mr. GARCIA. Thank you, Chairman Towns and Ranking Member
Bilbray and members of the distinguished subcommittee. I am
Lupe Garcia, and everybody knows me by Lupe. I come from Dona
Ana County. I am a third generation farmer. I represent the His-
panic Farmers and Ranchers of America. I am the lead plaintiff in
a class action brought about for the Hispanic Farmers and Ranch-
ers against the U.S. Department of Agriculture.

My family and myself own two farms, total of 626 acres. I served
the United States as a visiting professor with Oregon State Univer-
sity and with U.S. Mission in Central and South America. I came
back to farm with my brother and father, and this is where the dis-
crimination occurred to my family in the 1980’s. Our case seeks
remedy of massive and admitted discrimination against Hispanic
farmers who are denied equal access to USDA farm credit and non-
credit farm benefit programs. When they complain to USDA about
such denials; USDA refuses to process and investigate their com-
plaints in violation of the ECOA and Administrative Procedure Act.

Since 1983, USDA denied every loan application we submitted.
We encountered difficulties that normally affect farming. USDA de-
nied us further credit, denied us disaster relief, denied us debt
servicing. As a result, we slowly and systemically drained our oper-
ating capital. We were operating out of, as you say, out of cuff.

In 1984 a flood destroyed 60 acres of our chiles and our entire
cotton crop. The USDA denied our application for disaster relief,
because we were bad farmers, according to some of the committee
men.

In 1986, USDA loan specialists recommended to both USDA
county loan officer and USDA Chief of Agriculture Loans of the
State of New Mexico that our land be divided among me and my
father and brother to increase the amount that we would be able
to borrow. Not only did USDA reject our loan application, but it
never informed us of this option to divide our farm land.

In 1988 USDA denied our application for disaster relief after an-
other flood destroyed 550 acres of crops. When we appealed to the
county office, USDA literally laughed in our faces, denied our ap-
peal for relief.

In 1988 we applied for primary loan servicing. USDA sat on the
application for 2 years before denying it.

And, in the 1990’s our farming operation continued to be slowly
starved of the operating capital. In 1994, USDA, again, refused to
work with us on loan restructuring. Later that year, we appealed
to the USDA’s Adverse Decision NAD, and on an appeal the hear-
ing officer ruled in our favor.

In spite of our victory, USDA refused to follow the NAD decision.
We never received any loan servicing. Later, we attended a medi-
ation session where the senior USDA official concluded that he
would not approve anything that involved the Garcias.

In 1998, we sought after farm buyers who were willing to pur-
chase some of our land, which would enable us to service some of
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the delinquent debts and refinance the remaining debt. Again,
USDA denied this opportunity.

In the end we lost our farms. I will sum it up, cut it short. I will
talk from the heart.

This kind of thing is still going on. I do outreach for USDA
through the Hispanic Farmers and Ranchers. We need servicing for
Hispanic farmers, minority farmers in New Mexico and El Paso
County, TX. We are not getting it. We have been promised low-doc
loans and all types of loans, and the percentage of Hispanic farm-
ers that get the loans are less than 2 percent, even though we are
helping the people with documentation of the loan applications. So
there is a definite discrimination.

We have heard of documents being destroyed in our Las Cruces
office. This occurred this past year and just finished about 2
months ago. This was going on. They were destroying documents
in that office. This needs to be investigated by the GAO.

Mr. TOWNS. Right. Thank you very much.
Mr. GARCIA. We need help, and I hope that Congress hears our

plight and does something about it.
[The prepared statement of Mr. Garcia follows:]
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Mr. TOWNS. Thank you, Mr. Garcia.
Mr. Givens.

STATEMENT OF PHIL GIVENS
Mr. GIVENS. First of all I feel honored being here. I am from

Oklahoma. I am a bilingual Native American/African American
farmer. I have had the misfortune in my lifetime having to deal
with two Federal agencies based on where I live and my race and
ethnicity. From 1899 to 1906, the Department of Interior Bureau
of Indian Affairs told my grandfather and grandmother they could
have this land in Oklahoma. To this day yet, FSA officials do not
know how to perfect liens on restricted tribal trusts, simple fee al-
lotted lands.

In 1988 USDA and the Department of Interior entered an inter-
agency agreement. For 10 years, I have showed OGC attorneys—
some of them are here today present in this room—and I asked
them to tell me what the five types of Indian land we had in Okla-
homa, and in that initial meeting they couldn’t. Since then, they
have learned the five types, but what has killed us in Oklahoma
among Native American farmers is that we have USDA employees
that can’t read. Why, I don’t know. I told an employee that and he
said I was a racist, hostile farmer. I said, what part of 7 CFR
1901.651 do you not understand? It says Indian outreach. It didn’t
say Black, Hispanic, it says Indian outreach.

I seem shocked. In 1996, I was right here in front of you all tell-
ing you all the same thing, and here we are today. I can’t go down
and mortgage my land to the bank, because I have to get approval
from the BIA. In 2000, USDA—Senator Glickman, Oklahoma is on
an action plan right now. We can’t even vote in the county commit-
tee elections, because our land hasn’t been reconstituted, tracked,
and put in the system, so we can get a ballot to vote. Hell, if I
could vote I would have a pow-wow, a hog-calling contest. I would
be sitting on the county committee.

We have no Native American representation on the county com-
mittee. The one that we had on the county committee this Federal
Government sent to Baghdad, and because he missed two county
committee meetings over in Baghdad and got shot—they threw him
off the county committee because he missed two meetings.

I mean, I am not getting emotional, but I am upset. Retaliation
and reprisal—I had a State director bar me from USDA offices.
OGC attorneys went to Oklahoma. One of them is sitting here be-
hind me right now, Marlin Barts, the regional conservationist. The
only reason why they said they barred me from the office is that
I had access to all the top USDA employees in Washington, DC,
and I knew more than they did. I am probably the only farmer that
USDA has sent to school to do ethics training, Civil Rights train-
ing, 1951(s) training. Primary loan servicing that Mr. Garcia didn’t
get, they taught me how to do it. Yet, we still can’t get a substan-
tial number of Native Americans loans.

One of the things that really upsets me, we have killed our kids.
We have had to fly up here and ask about scholarships, intern-
ships. How do we meet the White House diversity? Make USDA
look like this country. We have all the tribes in Oklahoma. Forty-
seven Indian tribes are located in Oklahoma, yet we don’t have a
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1994 Indian college, so we are missing some of those congressional
dollars.

There was retaliation and reprisal that came close to me. I mean,
it is rampant. If you go in the office and ask questions, you are la-
beled a troublemaker.

One of the things I would like to see is OGC attorneys removed
from any part of the Civil Rights. Our past Civil Rights Directors
had to butt heads with them. Vernon Parker was Assistant Sec-
retary for Civil Rights. We have had OGC lawyers tell them what
to do, and there needs to be a process, a mechanism, that would
streamline these complaint processes.

Complaints are trashed and thrown away. We have had GAO
people ask me how you came up with all these complaints. We
were smart enough to keep copies of them. When we file a com-
plaint, we fly up here and go to the Reporters Building. I get a let-
ter the next week saying they have thrown out the complaint, be-
cause they never received it, yet they signed for it. There were 176
Civil Rights complaints that were thrown out this year that I per-
sonally flew up here and hand-carried, based on the 2000 compli-
ance review, the 1996 compliance review, and the 2003 action plan
Oklahoma was put on.

I just don’t see how it can end unless Congress jumps in here,
interviews farmers, brings the good USDA employees to the table,
and keeps their bosses from firing them when they step up to the
plate to try to help minority farmers like me.

Thank you.
[The prepared statement of Mr. Givens follows:]
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Mr. TOWNS. Thank you very much.
Let me just say to the Members that we have three votes, and

I would like to adjourn until 4:15. I hate to do this, but we have
to vote around here. If we don’t, they make a big issue out of it
back in your District. So I want to pause until 4:15. So, we will ad-
journ until 4:15 and come back and start. We will start with you,
Mr. Lucas.

The committee stands adjourned until 4:15.
[Recess.]
Mr. TOWNS. The committee will come to order.
Mr. LUCAS. Mr. Chairman, I would like to enter a small package

into the record.
Mr. TOWNS. Without objection.
Mr. LUCAS. Thank you very much.
[The information referred to follows:]
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STATEMENT OF LAWRENCE LUCAS
Mr. LUCAS. First I would like to thank you and the committee

for taking on this very daunting task of getting to the truth about
really what goes on at USDA.

I would like to thank you for allowing me, president of the USDA
Coalition of Minority Employees, to come and speak about the
abuses, the intimidation, the racism and sexism that has been
going on at USDA much longer than we expected.

I wasn’t invited to the fairness hearing, and I said before Judge
Freeman, this Pigford settlement is absent of accountability. There
is nothing in this settlement that will promise farmers that they
will not be discriminated in the future. I was right then, and I am
right now.

Other Senators have taken on this task, such as Senator Grass-
ley, Senator Luger, and Senator Harkin.

This long struggle with USDA is a culture of racism, sexism, in-
timidation, and other abuses of an out-of-control agency in which
their Civil Rights office is dysfunctional in processing and adminis-
tration of individual complaints of employees as well as farmers.

I come to you today after experiencing and being part of a tribu-
nal with Congresswoman Jackson Lee. During the 2-days, we
heard riveting testimony from farmers, from employees about the
abuse that they have suffered at the hands of USDA.

I am sorry to say that John Boyd and many of us sitting at this
table were elated that we found out that we finally got an Assist-
ant Secretary for Civil Rights. I must say today to you that Civil
Rights at USDA is worse now than it was when we first thought
in 2003 that we had an Assistant Secretary that was going to do
something about this problem.

The CRAT and CRIT reports, one of the most scathing reports
about an agency—and, by the way, they investigated themselves
under the Glickman administration. The Democrats did a fair job
of getting to that, but if you take a look around, the first thing that
this administration did with the new Assistant Secretary, their
leadership—and I am talking about leadership that is still there in
the Department of Agriculture to this day—they made sure that
the CRAT and CRIT reports were taken down from their Web site.
You cannot find one CRAT or CRIT report in the office, because we
tried to get it and we tried to also get them to adhere to the rec-
ommendations of that report.

I am sorry to say, Mr. Chairman, this Department is out of con-
trol. They express their zeal and their gall and their arrogance
when they decided to boot out the Office of General Counsel, who
came to investigate and audit some of the problems that we have
been saying, John Boyd and many of us at this table and other ad-
vocates and lawyers for farmers and employees for so many years
how dysfunctional that office is.

I think what happened was, they found out through their own
channel—the way I find out information—that they realize that the
employees were equally as fed up as the advocates. We, as well,
have been telling the Congress and many others. So, they decided
that they were going to shut down, and the Office of General Coun-
sel at USDA, who will tell you years ago under J. Michael Kelly—
who is still there today—he will tell you for years after we settled
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the Pigford case, there has been no discrimination against the
Black farmers. And, we have settled these cases at a tune of almost
$1 billion, but this is the kind of leadership and interference by the
Office of General Counsel that has an iron hold when it comes to
processing.

I have been sitting trying to resolve an individual complaint in
the ADR stage. They take their OGC attorneys to fight little peo-
ple, so I know what they are doing when they are trying to fight
farmers.

The Assistant Secretary for Civil Rights today and yesterday
have done a poor job and has been very disappointing. I think
there are some things that you need to know.

The Office of Civil Rights said that they were tracking the com-
plaint systems, the complaints of employees and farmers. I have
been telling USDA and the Office of Civil Rights, but they stopped
talking to us, because we weren’t telling them what they wanted
to know. But, we have been telling the Office of the Secretary that
in the complaint system that they tell you is working all right, the
numbers don’t jive.

Mr. TOWNS. Mr. Lucas, could you sum up?
Mr. LUCAS. OK. In summary, what I would like to see from this

committee is to hopefully put together an advisory committee and
put the USDA Office of Civil Rights in receivership and appoint-
ment a board of five people, one from the Agriculture Committee,
one from the House Agriculture Committee, one from the Agri-
culture, one representing farmers, and one representing employees,
because USDA cannot police itself.

Thank you very much.
[The prepared statement of Mr. Lucas follows:]
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Mr. TOWNS. Thank you. Thank you for your testimony.
Lesa Donnelly.

STATEMENT OF LESA DONNELLY

Ms. DONNELLY. Mr. Chairman, thank you for allowing me to
speak here today.

I would like to place on the record six declarations from Forest
Service employees from across the Nation.

Mr. TOWNS. Without objection.
Ms. DONNELLY. Thank you.
I worked for the USDA Forest Service for almost 25 years, from

1978 to 2002. In 1995, I filed a class action lawsuit on behalf of
6,000 Forest Service women in California, known as the Donnelly
v. Glickman. It resulted in a Consent Decree to deal with issues
of sexual harassment, hostile work environment, and reprisal.
Prior to that lawsuit, there was a lawsuit called Bernardi that
went from approximately 1971 through 1994. Region Five Califor-
nia had been, through 2006, in Federal court monitored oversight
on gender discrimination issues for 30 years through 2006. Still,
women are sexually assaulted, threatened, and harassed to this
day.

As a lay advocate, I currently represent employees of California
across the Nation. They are victims of sexual assault, physical as-
sault, sexual harassment, gender, racial, and disability discrimina-
tion, and a lot of reprisal.

For years and years, I have tried to work cooperatively with the
Forest Service and USDA leadership, from the Secretary’s office to
the Chief’s office to the regional offices, and it has been to no avail.
They refuse to work with us. We could be a long way ahead in pre-
venting and eliminating these abuses of employees if they would
just come to the table and try to work with us, but they won’t.

They not only refuse to communicate; they ignore acts against
employees that are so egregious that you would think they would
have no conscience at all or humanity.

As an example, I would like to bring forward the situation in
2005 in which I had a meeting with Under Secretary Mark Ray
and tried to discuss the rape of a young female fire fighter in
southern California, and Mr. Ray advised me that he and the
USDA were not concerned about the incident, that it was merely
a police matter. The woman had been complaining of sexual har-
assment for months prior to that and it ended in a rape.

In 2005 another female fire fighter was sexually assaulted in
Sacramento. When we spoke to Assistant Secretary for Civil
Rights, Vernon Parker, he callously replied that it was not rape,
because there was no penis penetration. The woman had been pen-
etrated by the man’s hand. He said it in a very callous manner.
When the Monitor tried to speak with him more about it, he just
dismissed it. He would not discuss it at all.

The callous and insensitive ways that USDA and Forest Service
management have dealt with these issues show a lack of concern,
a total inhumanity toward these victimized employees. They high-
light the agency’s failure to address violations of law, policy, and
procedure.
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Today, we have here with us Christine Levitop, who flew out
from California. She was sexually assaulted in 2004 and, as of this
day in 2008, she is still being retaliated against for reporting that.
The regional offices and Washington offices will not take any action
to stop this ongoing harassment and reprisal. There are numerous
cases that I could speak about, but we don’t have time for that
here, numerous cases.

Workplace violence is a very serious issue in USDA Forest Serv-
ice and very problematic in Region Five California. They don’t fol-
low regulations and policies.

I would like to bring to your attention a recent situation where
a White male supervisor threatened an African American female
subordinate with a gun. Management did not follow procedures
properly. The two women still fear for their lives, and there still
could be dire consequences from the agency not dealing with it.

I would like to state that something has to be done. I think we
need congressional oversight. I would like to emphasize that we
need a panel, an independent advisory panel to deal with this, to
deal with the reprisal which is rampant. And, I agree with Mr.
Lucas, I would like to emphasize that USDA needs to be placed
into receivership until something can be done for them to start
dealing with issues of harassment, discrimination, workplace vio-
lence, and sexual assault have no place in the Government. Some-
one is going to be killed, sir, unless something is done about this.

Thank you.
[The prepared statement of Ms. Donnelly follows:]
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Mr. TOWNS. Let me thank all of you for your testimony, of
course.

At this time, I would just like to raise a few questions. You men-
tioned this retaliation. I am concerned about that, because it means
that workers can’t come forward to share, because they are afraid
that they might be retaliated against. That, to me, is very, very
disturbing. I think that it doesn’t strengthen the agency when you
behave and operate in that fashion. If a person comes forward with
information, or even a strong suggestion, it appears that something
negative might happen to them.

Is this a recent thing, or has this been going on all along, Mr.
Lucas?

Mr. LUCAS. What I have to offer is that the USDA Office of Civil
Rights is not a leader in this regard. It has been going on through-
out the Department for a long time. They have gotten to a point
where if an employee speaks up and wants to improve the system
or tell about the problems of the system, they are the people who
are fired; they are the people who are put on discharge. We have
had almost the loss of the life of an employee because of the op-
pression, and the Office of Civil Rights, itself, has over 30 or 40
complaints filed against its former Director of Civil Rights. So, this
is a problem that is endemic, this reprisal and intimidation to con-
trol the kind of information that can come to this committee and
to the American public. They are just as much a part of the prob-
lem, and they are not part of the solution in this regard.

Mr. TOWNS. Thank you, Mr. Lucas.
Let me ask you, Mr. Boyd, has the Department made any efforts

to increase minority membership in county office committees? Have
they made any attempt? It seems to me you need to have diversity
there, as well.

Mr. BOYD. I would say no. I think Mr. Givens touched on it ear-
lier in his testimony about the lack of minorities that participate
on the county committee. That is such an important factor with
farm ownership loans, farm operating loans, farm equipment loans,
because if you don’t have representation in your area, the good old
boys continue to receive these farm ownership loans and operating
loans every year. What happens is, the county supervisor or county
director there in those particular counties say, ‘‘Mr. Boyd, we have
already used our allotted moneys for this year, so you guys are wel-
come to come back next year.’’ If you don’t have a person on that
county committee fighting for minority farmers in that area, you
are not going to see an increase in farm loans throughout the Farm
Service Agency.

Mr. TOWNS. Right.
Now, Mr. Givens, you mentioned the Bureau of Indian Affairs. I

wasn’t clear of the role the Bureau of Indian Affairs played in this.
Mr. GIVENS. Mr. Chairman, there is a uniqueness. We are the

only race of people that your blood quantum dictates services. The
blood quantum dictates services. Because I am more than one-quar-
ter blood Cherokee Choctaw Indian, I still have to get permission
from the BIA to do business with USDA. We still have USDA em-
ployees who don’t understand CFRs as it relates to Native Ameri-
cans.
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A good example, I have children and relatives that would like to
participate in the county committee election process, but until
USDA employees do what we call reconstitution, put these tracts
of Indian land in the FSA computer, we don’t get to vote in all-
White county committee elections. We filed complaints since 1994
to the present, yet the Office of Civil Rights has thrown out these
complaints, even after compliance reviews were done. That is a se-
rious problem.

I would love for some of our tribal members to sit on the county
committee, but that is an issue that FSA doesn’t want to address.
They say, ‘‘Well, we can’t identify Indian land.’’ Well, sir, I brought
a document here that says my grandfather was a full-blood Choc-
taw Indian in Oklahoma in 1904. Until this day, I still can’t get
all this Indian land in the FSA computer.

I have met with the Secretary, I have met with the Under Sec-
retary Floyd Gaber February 7th, but yet, the Office of Civil Rights
has dismissed all our complaints over county committee election
processes.

Ms. Gray, who was the Civil Rights Director, traveled to Joplin,
Missouri, Oklahoma. We have Cheree Henry who at the time was
the Outreach Director. She tried to address these county committee
issues. She was treated rudely, disrespectfully, and had some racial
problems with the same office that I have to deal with every day.

So, for you all to hear that Native Americans don’t have full par-
ticipation in USDA, we have the documentation to show that. None
of my kids have ever been able to participate in the county commit-
tee election. Everybody in the county office is hired by the all-
White county committee—uncles, nieces, and nephews. The credit
manager’s brother is chairman of the county committee. That is not
only unethical, that is criminal when they both sign off on each
other’s signature. We filed a complaint, but the Office of Civil
Rights hasn’t done anything.

We had a school superintendent that had to come up here last
year and meet with Thomas Hoffler, file the program complaint,
the Civil Rights complaint over county committee elections, and
this is the first time we have ever had county committee polling
places in Indian country. That is when gas was $2. Now it is $4.
So we don’t have access to the county committee election process.
That is the local vocal point of input that we should have.

Mr. TOWNS. Right.
Mr. GIVENS. I wish you all would do something about that.
Mr. BOYD. Mr. Chairman, I would just like to add, as well, that

the minority advisors really don’t have any voting rights to these
committees. In some areas of the country, they have what is called
minority advisor to their committee, but they really don’t have any
voting rights. What they usually do is offer a loan to that person,
and that person usually does not go back out into the community
to try to help other Black farmers and other minority farmers. So,
we need to look at some of the policies so that we can get more rep-
resentation for those voting members and get more participation
from Blacks and Hispanics.

The minority advisor is usually appointed, so it is not going to
be a person like John Boyd or Phil Givens or someone very vocal
in the community that is going to bring back and spread the word
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to other minority farmers in the community. So, we need to look
at our policy and make some recommendations on how we can get
more minorities involved in the county committee.

Mr. TOWNS. Let me yield to a person that probably has more
farm land in his District than anybody else in the U.S. Congress,
from the State of North Carolina, Congressman Butterfield, 5 min-
utes.

Mr. BUTTERFIELD. Thank you very much, Mr. Chairman, and
thank you for allowing me to participate in this proceeding today.
I am not on this subcommittee. That is my misfortune, but I do not
serve on this committee. I am on the Energy and Commerce Com-
mittee, and therefore we do not have direct jurisdiction over these
matters. But when the chairman told me that we would be delving
into this subject today, I wanted to be a part of it, and he gra-
ciously allowed me this opportunity. So, thank you very much, Mr.
Towns.

It is true that I represent the First Congressional District of
North Carolina. My District is in the northeastern part of the State
of North Carolina. It used to be called years ago the Black Belt,
and so, as you can imagine, we had many, many farms in my Dis-
trict that were owned by African American citizens many years
ago. But, over the years we have suffered a tremendous loss in
Black farmland in my Congressional District. My District has been
particularly hard-hit in terms of the loss of Black farmland and
Black farmers, and so I have an interest in this subject.

Twenty-five years ago, when I was president of the Black Law-
yers Association in my State, we started the land loss prevention
project. Rosslyn Gray and others will remember when we started
that program. That program has been very instrumental in trying
to address this issue.

But, the Black farmers represent an important community, That
is the message that we have to convey every chance we get, Mr.
Chairman. It is an important community. It is part of the economy.

At the turn of the 20th century there were nearly 1 million
Black-owned farms in the United States. Today, that number is
down to about 18,000. That is a tragedy. That is an indictment,
and not only on the Congress but on our country as a whole, and
we must do better. Black-owned farms once represented 14 percent
of all farms. They now make up just 1 percent of all farms.

As the backbone of rural America, farmers play a critical role as
champions of micro-enterprise, land ownership, family values, and
rural culture. The plight of the small farmer, particularly the Black
farmer, has gone largely unaddressed. The Congress shares in that
responsibility. The USDA certainly shares in that responsibility.
We are going to hear from them in just a few minutes.

Years of discrimination against Black farmers, as well as other
socially disadvantaged farmers, by the USDA are directly respon-
sible for the loss of land and the loss of a way of life for many
Black farmers in America. Recognition of deficiencies in the equi-
table treatment of farmers have been slow coming, to say the least,
at the USDA. The creation of the Office of Civil Rights in 1971 has
done little to improve or correct the deeply rooted elements of dis-
crimination in the Department.
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Its frequent reorganizations and reincarnations have failed to ad-
dress the central issues of Black farmers and other socially dis-
advantaged farmers. This much was documented in the 2003 report
by the U.S. Commission on Civil Rights, which found that the
changes in the Department had produced very little progress in
their Civil Rights enforcement program. The appointment of the
Civil Rights Action Team in 1996 shed some light on the problem,
but lacked the authority to make any substantive changes. The cre-
ation of the Assistant Secretary of Civil Rights by Congress in 2002
was the most significant step to this date to rectify outstanding
Civil Rights issues within the Department.

I am most interested in the testimony of Secretary ,McKay as to
the latest action within the Department to deal with that issue.
But of highest concern to me this day are two recent actions by in-
dividuals within the Department, which clearly illustrate clearly
the kind of lingering discrimination that plagues the Department
from Washington, DC, all the way down to the local offices
throughout the country.

The first was the unauthorized use of Government e-mail last
summer, among Farm Service Agency personnel to lobby against
new Pigford legislation in this year’s farm bill. I might say, Mr.
Chairman, as you well know, we passed just moments ago the farm
bill. That is why I came to the floor late—we just passed the farm
bill. It has in it $100 million for Pigford claimants.

[Applause.]
Mr. BUTTERFIELD. It has been a long time coming, and I am not

the only one who worked on that legislation, and credit goes to
many. Congressman Benny Thompson, Congressman David Scott,
Congressman Artur Davis, Congressman Bobby Scott—all of us
had a hand in trying to make this happen. But it is in the legisla-
tion. We passed it a few moments ago. It has the concurrence of
the Senate and should be headed to the President’s desk, and hope-
fully he will sign it. If he does not, I think we have the votes to
override. We do now have the votes to override that, so that is good
news.

[Applause.]
Mr. BUTTERFIELD. I am personally proud of these historic steps

that we have taken in this year’s farm bill to help deserving Black
farmers, many of whom live in my District, including Mr. Pigford,
who calls me often. Many of whom you know, Pigford has led the
way, he is a constituent of mine, along with Gary Grant and other
Black farmers in the District who have suffered so much. So I am
proud of the historic steps that we have taken in this year’s farm
bill to give these farmers a true opportunity for redress.

Let me get back to these e-mails, and then I will conclude, Mr.
Chairman.

These e-mails, which were circulated on federally owned comput-
ers, illustrate a gross misunderstanding of the purpose of the
Pigford decision, which was to award damages for the lost land and
income of thousands of Black farmers whose livelihood was ripped
from them, by the USDA’s discriminatory practices. The pervasive-
ness of this incident draws startling conclusions, as the depths that
long-term racial discrimination still exists within the Department,
and we must recognize that and we must do something about it.
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I am further concerned by a February incident, between the GAO
auditors and the Office of Civil Rights within the Department, as
well.

So I join Senator Obama and John Conyers and Benny Thomp-
son and Bobby Scott in Artur Davis in a letter condemning the in-
cident and the denial of the GAO auditors from carrying out their
investigation of the Office of Civil Rights. The USDA did contact
my office in response to our letter, and I certainly appreciate their
prompt response; however, Mr. Chairman, I would appreciate more
than that if they allow oversight wing of the Congress to have full
access in their investigation of the Office of Civil Rights. Denying
us our right to oversee the progress of this historically ineffective
office only serves to deepen our doubt about the USDA’s ability to
improve its track record.

With that, Mr. Chairman, I think I have run out of time. I don’t
see your clock. My committee room has a very prominent clock.

Mr. TOWNS. It is there. It is on red.
Mr. BUTTERFIELD. I have been looking for it. I need to look down

instead of looking up. But thank you very much, Mr. Chairman. I
will include the remainder of my comments in the record.

I yield back.
[The prepared statement of Hon. G.K. Butterfield follows:]

VerDate 11-MAY-2000 14:25 Apr 06, 2009 Jkt 000000 PO 00000 Frm 00077 Fmt 6633 Sfmt 6633 C:\DOCS\48172.TXT KATIE PsN: KATIE



74

VerDate 11-MAY-2000 14:25 Apr 06, 2009 Jkt 000000 PO 00000 Frm 00078 Fmt 6633 Sfmt 6633 C:\DOCS\48172.TXT KATIE PsN: KATIE



75

VerDate 11-MAY-2000 14:25 Apr 06, 2009 Jkt 000000 PO 00000 Frm 00079 Fmt 6633 Sfmt 6633 C:\DOCS\48172.TXT KATIE PsN: KATIE



76

VerDate 11-MAY-2000 14:25 Apr 06, 2009 Jkt 000000 PO 00000 Frm 00080 Fmt 6633 Sfmt 6633 C:\DOCS\48172.TXT KATIE PsN: KATIE



77

VerDate 11-MAY-2000 14:25 Apr 06, 2009 Jkt 000000 PO 00000 Frm 00081 Fmt 6633 Sfmt 6633 C:\DOCS\48172.TXT KATIE PsN: KATIE



78

Mr. TOWNS. Thank you very much. I really appreciate your par-
ticipation and also the work that you have done on this. You called
some names that I have been dealing with for the last 20-some
years. Of course, when you mentioned Pigford and, of course, Boyd
and people like that who we have had the opportunity to work with
for many, many years on these issues, it is sad to say that we still
have problems after all these years. Of course, I want to assure you
that this committee is going to continue to look at these matters,
we are going to continue to work on them, and I do believe that
some changes need to be made.

I notice you made some suggestions in terms of the advisory com-
mittee. You talked about even receivership. I hear you. I think that
there is nepotism that was talked about, and some things there. So
the point is that these are areas that we are concerned about, and
we feel that in order to create a level playing field, that some of
these things just have to be corrected.

Of course, we listen to you, Mr. Givens, in reference to not only
the fact that USDA, but also the Bureau of Indian Affairs—you
have a double whammy there, so we hear you and, of course, we
will continue to look at these matters and to see what we might
be able to do to give you some assistance.

We are not going to go away. We are going to continue, because
we have heard the statistics in terms of land loss. I mean, at the
rate we are going, within the next 15 to 20 years nobody Black will
own anything, at the rate you are going. So I think that is wrong.

I listened to you, Ms. Donnelly, in terms of the treatment in
terms of women. That to me is very, very disturbing. I think in this
day and age for anybody to react to something in that negative
kind of fashion, to me just does not make sense. I want you to
know I appreciate your comments. We appreciate your sharing
with us.

On this point what we would like to do is to thank you for your
testimony. We are going to discharge you and we will take another
20-minute break, and then we are going to come back for the sec-
ond panel. But let me thank all of you for your testimony. Thank
you very much.

[Recess.]
Mr. TOWNS. It is a longstanding tradition that we always swear

our witnesses in, so please stand and raise your right hands.
[Witnesses sworn.]
Mr. TOWNS. Let it be known that all of them answered in the af-

firmative.
We have with us today the Honorable Margo McKay, who serves

as the Assistant Secretary for Civil Rights at the U.S. Department
of Agriculture. Ms. McKay sets policy and ensures compliance with
all Civil Rights laws by USDA’s agencies. She is also responsible
for diversity, outreach, and alternative dispute resolution programs
of USDA.

Phyllis Fong has served as the Inspector General for the Depart-
ment of Agriculture since December 2002. Under her leadership,
the USDA’s Office of Inspector General has issued numerous re-
ports detailing weaknesses in Civil Rights management at USDA.

Welcome.
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We also have with us Lisa Shames, the Director of Natural Re-
sources and the Environment at the U.S. Government Accountabil-
ity Office, where she had conducted several audits that have fo-
cused on USDA’s Civil Rights efforts.

Let me just indicate that your entire statement will be placed in
the record. If you just could summarize within 5 minutes, I would
certainly appreciate it.

Why don’t we start with you, Ms. McKay. Will you proceed?

STATEMENTS OF MARGO MCKAY, ASSISTANT SECRETARY FOR
CIVIL RIGHTS, U.S. DEPARTMENT OF AGRICULTURE; PHYL-
LIS FONG, INSPECTOR GENERAL, U.S. DEPARTMENT OF AG-
RICULTURE; AND LISA SHAMES, DIRECTOR, AGRICULTURE
AND FOOD SAFETY, U.S. GOVERNMENT ACCOUNTABILITY
OFFICE

STATEMENT OF MARGO MCKAY

Ms. MCKAY. Thank you, Mr. Chairman, and thank you for the
opportunity to appear before this subcommittee today. I am happy
to share whatever information that I can with you, because I be-
lieve we have a good story to tell. USDA has made significant
progress in the area of Civil Rights since the creation of this posi-
tion in the 2002 farm bill.

The mission of the Office of the Assistant Secretary for Civil
Rights is to provide leadership and guidance, to ensure compliance
with Civil Rights laws and policies, and to promote diversity, equal
opportunity, equal access, and fair treatment for all USDA cus-
tomers and employees.

It is my intent that the Office of the Assistant Secretary for Civil
Rights will be proactive, supportive, accountable, efficient, and
timely in order to help USDA become a model employer and pro-
vide equal access and opportunity to those who wish to participate
in USDA programs and services.

I would like to point out a few of our accomplishments in recent
years.

First, diversity in USDA: in the area of diversity, I began a con-
certed effort to incorporate workplace diversity and inclusion as a
core value at USDA in order to positively impact the organizational
culture. We established a new Office of Diversity and charged them
with building a world-class diversity and inclusion program that in-
cludes initiatives such as cultural assessments, employee perspec-
tive surveys, mandatory diversity awareness training, a diversity
and inclusion forum that will foster dialog between USDA employ-
ees and senior management, and work force planning.

In the area of outreach, the Office of the Assistant Secretary for
Civil Rights continues to collaborate with USDA agencies and ex-
ternal organizations to expand and strengthen the Department’s
outreach efforts to focus on the under-served. Through the Office
of Outreach we have initiated policies and are implementing pro-
grams to increase the Department’s capacity to provide access and
technical assistance to socially disadvantaged farmers and ranch-
ers.

Just as one example, we have trained and worked with commu-
nity-based organizations this past year to work with the socially
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disadvantaged farmers, to help us increase their count in the 2007
Census of Agriculture.

With regard to diversity in county committees, first I want to
point out that county committees play no role in the farm loan
credit system and have not been involved in that process since
1999. Nonetheless, they do still have an important role in farm pro-
grams. Since the passage of the 2002 farm bill, USDA health as
promulgated guidelines in January 2005, to ensure that the FSA
county committees include fair representation of socially disadvan-
taged farmers and ranchers.

USDA uses agriculture census to target certain counties, and
they have come up with 400 counties so far with over 10 percent
minority population for special outreach efforts. And counties that
don’t have a voting socially disadvantaged members must appoint
a non-voting socially disadvantaged member. There are about 1,500
such advisors who attend county committee meetings to lend their
voice, and they are influential.

Candidates can self-nominate, and through effective outreach ef-
forts nominations of SDA—socially disadvantaged—farmers, nomi-
nations have increased 60 percent over the last 3 years. However,
our analysis shows that elections over the past 3 years have not
yielded significantly more socially disadvantaged voting members.
Currently my office is working with FSA to develop criteria for the
Secretary to consider appointing voting socially disadvantaged
members to some county committees in order to achieve fair rep-
resentation.

I might add that county committee members are held to the
same Civil Rights policies and standards as Federal employees.
Even though they are not Federal employees, they are bound to our
Civil Rights policies and they can be removed for violating these
policies.

Our ultimate goal is to have an environment where discrimina-
tion does not occur, where every decision is based on merit, but we
do need to have a process in place to handle situations when dis-
crimination does occur. So my role is to make sure that we have
that process in place. So with regard to complaints, the problems
of backlog case inventory and case processing times at USDA Civil
Rights have been many years in the making. I have inherited this
situation, and I want to tell you what I am doing to address it.

The automated complaint system, a Civil Rights enterprise sys-
tem which was fully implemented in mid-2007, has enabled us to
start tackling these problems with better monitoring and reporting
capability. We are still not able to conduct an accurate trends anal-
ysis, because the historical data that we migrated into the system
has come from unreliable sources. The systems that we had in the
past which were inaccurate.

But this system that we have now is a vast improvement, over
anything that we have ever had in the past, and going forward
with the input of current case data, we will be able to do trends
analysis.

The system is beautiful. It works beautifully if the employees put
the data in. We do have some challenges in that area. We have a
lot of hands that have to touch the system, including at the agency
level and the department level. We have had training for everyone
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involved. We have monthly user meetings so that any bugs in the
system or any glitches can be worked out. And we are continuing,
of course, to work out those bugs and to work toward further en-
hancements of the system. But the system is new. We need to have
an opportunity to give it a chance to work.

In addition, we are implementing several strategies to address
internal and external factors affecting the management of Civil
Rights complaints. These strategies include special efforts, to elimi-
nate the backlog. I have hired contractors and engaged in contract-
ing services to help us eliminate the backlog. We will be finished
with the employment backlog by the end of this fiscal year in terms
of issuing final decisions, and we have already eliminated the pro-
gram backlog at the final agency decision stage.

I also have started something new, where I require weekly and
monthly inventory and productivity reports that come to the lead-
ership. So we need to know how things are going and how things
are being accomplished, so that we can intervene if things are
going awry.

We have also revised performance and productivity standards for
employees. We have modified complaint processing procedures. As
I mentioned, we are utilizing contractual services and inter-agency
agreements to assist with case processing, and we are encouraging
increased use of alternative dispute resolution in the informal and
formal stages.

We are addressing timeliness and jurisdictional issues in a more
timely way, and we are providing additional training for staff, fill-
ing critical vacancies and implementing quality of work life and
professional development strategies for the Office of Assistant Sec-
retary for Civil Rights employees.

I want to mention, while I am talking about complaints, that we
do not condone retaliation. We have a policy against it. Anyone
who feels as though they have been retaliated has the right to file
another complaint, a new complaint, and have that heard. And we
have mandatory annual training, annual Civil Rights training
every year at USDA for all USDA employees, and the 2007 Civil
Rights training was in the area of retaliation.

I want to speak a little bit. My last point is about accountability.
Every USDA employee has a Civil Rights and diversity perform-
ance standard against which they are evaluated annually. Agency
heads are evaluated annually based on their Civil Rights perform-
ance. And in the past, they have been able to get a good score by
earning extra credit. So, for example, by conducting training above
and beyond the mandatory Civil Rights training that all USDA em-
ployees must take, or putting on a conference. However, during my
tenure I have changed the practice so that——

Mr. TOWNS. Could you sum up?
Ms. MCKAY. Yes. Going forward, certain factors will be absolute

and cannot be made up, such as completing complaint investiga-
tions on time, so that will help us in our timeliness.

Also, USDA has a policy that requires that we refer a case to the
appropriate H.R. office, for possible disciplinary action whenever
there is a finding of discrimination. This is a policy that went into
effect in 2006.
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In summary, I respectfully disagree with those who say we are
doing nothing to improve Civil Rights at USDA. Perhaps we
haven’t done enough to get the word out, but we have been very
busy with all these initiatives, and I am very proud of our record
and what we are attempting to do.

Thank you very much for your time.
[The prepared statement of Ms. McKay follows:]
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Mr. TOWNS. Thank you.
The Honorable Phyllis Fong.

STATEMENT OF PHYLLIS FONG
Ms. FONG. Thank you, Mr. Chairman, for inviting us to testify

today. I appreciate the chance to talk about the work that our of-
fice has done in overseeing USDA’s Civil Rights program.

The issue of Civil Rights and the processing of Civil Rights com-
plaints has been a significant issue to us for a long time. We have
issued 11 audits, on a variety of issues in the program over a 10-
year period, and that work is summarized in my statement.

Today, I want to focus on some of the recurring themes that we
have seen in our reports, and then discuss our most recent report.

We looked at our reports over this last period of time and we
have found a number of themes that we believe are relevant to you
today because we believe they identify fundamental issues in the
program that need to be addressed if USDA is to move forward.
These themes include the continuous internal reorganization with-
in the Civil Rights Office that has occurred. There is, turnover at
both management and staff levels that has occurred. There is, in
our view, a lack of effective leadership and accountability to correct
reported problems that have been identified. And there is a lack of
adequate management controls to track progress in achieving re-
sults.

Many of these themes came out in our most recent report, which
we issued about a year ago, on how USDA was addressing EEO
complaints and employee accountability. We had several key find-
ings that I want to highlight.

First, we found that Civil Rights had made improvements in the
amount of time that it takes to process complaints, but we found
that additional efforts are needed to close complaints in an accept-
able timeframe. For comparison’s sake, in 1997 it took the Depart-
ment on average 3 years to process a complaint; by 2007 this had
improved significantly to just under 11⁄2 years, but this still falls
short of the EEOC’s timeframe. They would like Federal agencies
to process cases within 270 days, so USDA has a ways to go on
that.

In a second area, we found that Civil Rights had made progress
in implementing CRES, the automated system that Assistant Sec-
retary McKay referred to. This system is a good system, and when
it is fully implemented we believe it will be helpful to the Depart-
ment in tracking complaints and providing data for reports. We
found, however, that further work is needed to ensure the accuracy
of the data that is being entered into the system. For example, in
17 percent of the files that we looked at, the data recorded in
CRES was not supported by the documents in the complaint files.
So there needs to be a process to validate the accuracy of the infor-
mation entered into the system.

Third, we found that, while Civil Rights had made progress in
managing its physical case files, it still needed to establish ade-
quate controls over its file room operations. We asked Civil Rights
to review 64 complaint files as part of our review. Of the 64, the
office could not locate readily 15 of the files. It took more than a
month to locate 13 of them. The 14th one was never found and had
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to be recreated. And the 15th one was provided to us 6 months
after we had requested it.

As a result of our review, we made recommendations to address
all of these issues, and the Office of Civil Rights has agreed to im-
plement all of them.

Where we are, in conclusion, is that we believe that the process-
ing of Civil Rights complaints continues to be a significant manage-
ment challenge for USDA. It is very important to employees and
participants to get timely action on their complaints, and we appre-
ciate the interest that you have shown in these matters. We look
forward to working with you and with the Assistant Secretary, and
we also want to express our appreciation to the Assistant Secretary
for her cooperation in our audit.

Thank you, Mr. Chairman.
[The prepared statement of Ms. Fong follows:]
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Mr. TOWNS. Thank you so much for your testimony, Ms. Fong.
Ms. Shames.

STATEMENT OF LISA SHAMES
Ms. SHAMES. Chairman Towns, I am pleased to be here today to

discuss the Department of Agriculture’s progress in addressing
longstanding Civil Rights issues. As you know, for years USDA has
been the focus of reviews into allegations of discrimination against
minorities and women, both in its programs and in its work force.
Many, including the Congress, the Civil Rights Commission, the
EEOC, USDA’s own Inspector General, as well as GAO have pro-
vided constructive analyses and made recommendations to improve
its Civil Rights efforts. Unfortunately, based on GAO’s work to
date, we find that USDA’s management of its Civil Rights efforts
continues to be deficient.

Specifically, we found persistent problems in resolving discrimi-
nation complaints, unreliable reports on minority participation in
USDA programs, and limited planning to ensure USDA’s services
and benefits are provided fairly and equitably.

First, regarding discrimination complaints, when the Office of
the Assistant Secretary was established in 2003, one of its top pri-
orities was to reduce the backlog and inventory of discrimination
complaints that it had inherited. Four years later, the office’s
progress report, entitled, The First One Thousand Days, stated
that the backlog had been reduced and the inventory was manage-
able; however, the disparities we found in the numbers USDA re-
ported to the Congress and the public undermined the credibility
of any claims. We found numerous disparities, and some of these
disparities were in the hundreds.

For example, in this progress report released in July 2007 USDA
reported the number of customer complaints was stated to be 404
in its inventory at the end of fiscal year 2005. However, 1 month
earlier, USDA reported to this subcommittee that the number of
complaints in its inventory was 1,275. USDA qualified this number
and other numbers to this subcommittee as the best available and
acknowledged that they were incomplete and unreliable.

USDA is aware of these issues; however, fundamentally there ap-
pears to be a lack of management attention to resolving the back-
log of complaints. For example, we would have expected routine
management reports to track these cases, but we were told none
are generated, because they are not required by law.

We are pleased to hear that Ms. McKay is now going to be re-
quiring the sorts of reports that are intended to bring consistent
management attention.

Second, regarding minority participation in USDA programs,
Congress required USDA to report annually on minority farmers’
participation in USDA programs by race, ethnicity, and gender.
USDA issued three reports for fiscal years 2003, 2004, and 2005;
however, USDA disclosed that its demographic data in these re-
ports are unreliable because they are largely based on visual obser-
vation. The drawback to visual observation is that some demo-
graphic traits may not be readily apparent to an observer.

Collecting demographic data directly from program participants
requires approval from the Office of Management and Budget
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[OMB]. USDA started to seek OMB’s approval to collect these data
in 2004, but did not follow through because we were told of insuffi-
cient resources. According to USDA officials, they are planning fu-
ture actions to obtain the necessary authority.

In addition, we found the Web-based supplementary data for
these reports to be of limited usefulness. They are published in
over 1,300 separate tables and 146 maps. This format does not fa-
cilitate analysis such as comparing minority participation by pro-
gram, location, and year.

Finally, regarding planning to ensure USDA’s services and bene-
fits are provided fairly and equitably, results oriented strategic
planning provides a road map that clearly describes what an orga-
nization is attempting to achieve, and over time it can commu-
nicate to the Congress and the public about what has been accom-
plished. While the Office of the Assistant Secretary has defined its
mission and strategic goal, looking forward stakeholders’ interests
should be more explicitly reflected in the planning.

For example, our interviews with stakeholders informed us that
their interests include assuring the diversity of the USDA’s county
committee system and better addressing language differences,
among other things.

Data collection to demonstrate progress toward achieving its mis-
sion and goal is an important next step for measuring performance.
A discussion on how data collected by other USDA agencies, such
as a National Agricultural Statistics Service or the Economic Re-
search Service is especially important in an era of limited re-
sources.

Last, using data to identify gaps can help USDA improve per-
formance on its Civil Rights efforts. For example, in 2002 GAO rec-
ommended that USDA establish time requirements for all stages of
the complaint process. With these standards, along with routine
management reports to track cases along the lines of what we just
heard, this office can begin to troubleshoot its most problematic
areas.

In conclusion, USDA has been addressing allegations of discrimi-
nation for years. One lawsuit has cost taxpayers nearly $1 billion
to date, and several other groups are seeking redress for similar al-
leged discrimination. Despite the numerous past efforts to provide
USDA with constructive analyses and recommend actions for im-
provement, significant management deficiencies remain. Such re-
sistance to improve its management calls into question USDA’s
commitment to more efficiently and effectively address discrimina-
tion complaints both within its agency and across its programs.

This concludes my prepared statement, and I would be pleased
to answer any questions.

[The prepared statement of Ms. Shames follows:]
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Mr. TOWNS. Thank you very much. Let me thank all three of you
for your testimony.

Let me begin, I guess, by asking the IG, throughout GAO’s inves-
tigation there were reports that the Department withheld access to
certain records, instructed employees not to cooperate with the
GAO, and actually forced GAO’s investigators to leave USDA prem-
ises when GAO was seeking to interview USDA employees as part
of its review.

Because GAO is an independent nonpartisan agency that works
for Congress, your Department’s denial of access of GAO to records
and employees also denies Congress’ role in providing effective and
appropriate oversight.

Why was GAO told to leave USDA’s offices in February 2008?
Who made that decision?

Ms. FONG. I will take a crack at that question, and I would invite
any information from Ms. Shames, as well.

We were called by GAO in February, after the situation had
come to a head, and what we were told by GAO was that they had
sought to interview USDA employees about some allegations that
documents may have been shredded improperly or that data may
have been erroneously changed. At that time, we did not know the
background on that, but we immediately saw that there was an
issue. Our sense was that the allegations, if true, would potentially
indicate criminal conduct, and so we felt very clearly that we had
jurisdiction within the IG’s office to look into this, so we reached
out to GAO’s investigative staff and decided that we would work
this jointly to deal with the concerns that had been articulated by
USDA’s General Counsel.

I think the General Counsel had two concerns. One is whether
GAO’s investigative staff had authority to conduct criminal inves-
tigations; and, second, whether or not USDA employees were given
the appropriate advice on their rights and responsibilities. We be-
lieved that by getting involved ourselves with GAO that we could
address those concerns on the part of the General Counsel, and at
the same time accommodate GAO’s need to get access to the infor-
mation, as well as carry out our responsibility to look into potential
criminal issues.

I think we were able to successfully resolve that situation. We
were able to interview the employees that were involved, and to
complete the work.

Ms. SHAMES. If I might jump in, Mr. Chairman?
Mr. TOWNS. Sure.
Ms. SHAMES. The bottom line is that in the end GAO was able

to interview, along with the OIG, all of the USDA employees that
we felt we needed to talk to to gather more information concerning
several allegations that we heard concerning obstructing GAO’s
work, shredding some documents, as well as manipulating some of
the data.

In the end, we got full cooperation from USDA. We were able to
gather sufficient information to either refer some of these allega-
tions back to the Inspector General or to the Department of Jus-
tice, and in the end GAO was able to get sufficient information to
be able to report out on the findings that I gave to you today.

Mr. TOWNS. Right. Thank you very much.
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Let me go to you, Ms. McKay. You heard the testimony from Mr.
Boyd, of course, and Mr. Givens, and you stated that county com-
mittees played no role in the disbursement of USDA program bene-
fits. But we have heard time and time again from farmers that are
discriminated against by these county boards when they apply for
loans. You heard, as indicated, Mr. Givens, Mr. Boyd, and, of
course, I have talked to others, and there are no minorities on
these county committees. What role does the county committee
play?

Ms. MCKAY. The county committee does not get involved in ap-
plications for credit programs. There are other USDA programs
and benefits that they do get involved in, such as disaster assist-
ance. They do have a very important role in making sure that local
farmers have access to USDA programs and services. However,
there is a misconception that they still play a role in approving ap-
plications for credit. They do not and have not since 1999. Applica-
tions for farm loans, operating loans, go directly to the FSA county
office, not to the county committees.

Mr. TOWNS. Now, you indicated that you made some progress.
Ms. MCKAY. Yes.
Mr. TOWNS. Could you be specifics, because the general feeling

out there is that nothing is really being done, and they have actu-
ally lost confidence in you and your Civil Rights Division. They
have lost confidence in it. You heard some of the comments here
today.

Ms. MCKAY. Yes.
Mr. TOWNS. So could you respond to that?
Ms. MCKAY. Well, I think that a lot of the comments that were

made predate my tenure at USDA, and I understand how they feel.
I would feel the same way. But, respectfully, I think they are not
looking at what we are trying to do. It is a large ship and it turns
slowly, and the initiatives that I am working on right now will
eventually pay off. These problems were years in the making; they
are not going to go away overnight.

I think I can do a better job in communicating what we are work-
ing on, which is why I really appreciate the opportunity to be here
today to talk about what we are doing. And I do honestly believe
that it will pay off.

Mr. TOWNS. Right. Do you have time tables, aims, objectives, and
goals?

Ms. MCKAY. We do. We have a diversity strategic plan. We have
an outreach strategic plan. We have strategic plans in place or in
clearance for our initiatives.

Mr. TOWNS. Let me just point out to you, USDA’s recent history
has included several serious accusations of non-compliance with
Federal and Civil Rights statutes. As a result of Pigford, USDA
health as recompensed more than 13,000 Black farmers nearly $1
billion—that is B as in Boy—in damages for Civil Rights violations.
Since then, three other class action suits have been filed alleging
racial or gender discrimination in FSA programs: Garcia v. Glick-
man on behalf of Hispanic farmers; Keepseigel v. Glickman on be-
half of American Indians; and Love v. Glickman on behalf of
women.
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How many USDA employees were terminated or in any way dis-
ciplined for those more than 13,000 instances of discrimination?

Ms. MCKAY. I can’t tell you that. First of all, I was not here then.
Second, there was no reporting mechanism at the time, at the time
of Pigford in the 1990’s. As I mentioned in my statement, we do
now have an accountable policy that requires, whenever there is a
finding of discrimination, and even sometimes in a settlement, that
persons who are found to have committed wrongdoing are referred
to the appropriate H.R. office for disciplinary action.

Mr. TOWNS. So do you hear whether anybody was fired?
Ms. MCKAY. I have heard, but I don’t think it would be appro-

priate for me to say here because I don’t have any basis in fact for
what I am hearing.

Mr. TOWNS. I just find it sort of difficult to think about 13,000
wrongdoings. If it was in private industry, some heads would roll,
no ifs, ands, and buts about it, and you know that.

Ms. MCKAY. I don’t know that they didn’t roll. I just don’t know
one way or the other.

Mr. TOWNS. Well, according to the information that we have,
they did not roll. Many of the farmers in the first panel pointed out
discrimination in the administration of programs benefit by FSA.
Although the details vary from farmer to farmer, the general out-
lines of the stories remain the same. A minority farmer tries to
apply for farm operating loan through the FSA county office, well
in advance of planting season. The FSA county office might claim
to have no applications—can you imagine that? No applications
available, and ask the farmer to return later.

Now, planting is a timely thing that you have to do during a cer-
tain timeframe, and you can’t plant after a certain date and time
because of a lot of reasons. And upon returning, the farmer might
receive an application without any assistance in completing it, and
then asked repeatedly to correct mistakes or complete oversight in
the loan application.

Why wouldn’t somebody give him technical assistance, because
some of these farmers don’t have a lot of training in terms of their
educational training, but they know how to farm.

Ms. MCKAY. Right.
Mr. TOWNS. And they have been doing it all their lives. That is

all they know. I mean, why wouldn’t technical assistance be avail-
able to those farmers?

Ms. MCKAY. Well, we rely on the community-based organizations
to provide that kind of local hands-on technical assistance. In addi-
tion, we have a Center for Minority Farmers at USDA so that if
someone calls we might be able to assist, but we don’t have the
staff to be throughout the country assisting farmers to fill out ap-
plications. We do work with our partners, our community-based
and faith-based organizations. We train them. We rely upon them
when we have our partners meeting, which we do regularly. And
actually they get grants also to provide that kind of technical as-
sistance.

Mr. TOWNS. Another thing they complain about is that when
they get the loan, if they get it, it is reduce, and then it is not
enough to be able to go and to pay the vendors and to move for-
ward. Of course, here they are with not enough, stuck with a loan,
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not being able to plant. How do you expect them to pay it? That
is the reason why I think technical assistance just would be auto-
matic, because we know that farmers don’t generally have Ph.Ds.

Ms. MCKAY. Right. And also the local FSA office is supposed to
provide technical assistance, and if they don’t then we need to hear
about it through the complaint process.

Mr. TOWNS. Let me ask this, then. If you have an office or an
agency that is not complying, what happens to them? If these com-
plaints come in and the fact that there is no applications in the of-
fice, and they complain, what generally happens in a case like this?
Help me.

Ms. MCKAY. I don’t understand what you mean what generally
happens.

Mr. TOWNS. There is no repercussion? For instance, if I have an
agency and I am providing applications and I have no applications,
and I had no applications last year, and I had no applications when
I came in, then something should happen to that agency. I mean,
the person that is providing the service, shouldn’t they be penal-
ized? What happens to them?

Ms. MCKAY. If the case——
Mr. TOWNS. Because if I say to you that I went and they had no

application, and then I let you know there is no application, isn’t
somebody supposed to do something about that?

Ms. MCKAY. I would agree with you. I don’t disagree with you.
And if the case can be proven, then there should be consequences.

Mr. TOWNS. Well, let me put it this way: I have been in this busi-
ness a long time. In fact, I am in my 26th year here in the U.S.
Congress. I started in this 26 years ago, and I heard the complaints
26 years ago coming from some names that I hear right here on
this paper right today. Of course, the complaints were basically
saying—I can’t hold you responsible for all 26 years, but I can hold
you responsible for the years that you have been here, because get-
ting applications does not require a big plan of action and all that;
it just requires having some papers where they are supposed to be.
Somebody has to be responsible. In terms of your role as the Sec-
retary for Civil Rights, I mean, and knowing these complaints
exist, wouldn’t you find it necessary to make certain that everyone
has applications that they can give out to people?

Ms. MCKAY. Absolutely, but this is the first I am hearing of it.
I have not received a case with that allegation.

Mr. TOWNS. Well, let me just say this. There is a problem, and
I think you should at least be aware of the fact there is a problem.

Ms. MCKAY. If someone brings those facts to me, I will make
sure they get into the system and are thoroughly vetted and looked
at.

Mr. TOWNS. And also I just wanted to let you know that Pigford
v. USDA—you know about that one—and then you have these
other three that are pending. To me, that is a message. That says
that something has to be straightened out here, because also you
have Love v. Glickman on behalf of women. These are problems.

When you talk to people in general, they are not positive at all.
I just think you need to know that.

I want to help you. I want to help you. I want to see what we
can do. Now, I know we talked about the advisory committees, and
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there is very little confidence in that. I understand that the people
that oversee, once they get their loan they don’t see anything. That
is a problem. If I am supposed to work with everybody and see that
everybody is treated fairly, and then I come in and put my applica-
tion in and you give me my loan and then I am blind from that
point on, I don’t see anything, that is not the way to go. So we need
to sort of find a way that makes it possible for people to feel that
they are being treated fairly and that they are being treated fairly,
and that the farmer has an opportunity to plant in a timely fash-
ion.

If you get the money in December and say that you didn’t get it
before, what can you plant in December? That is the problem.

So all these things are what people are saying to me, and I have
indicated the fact that I started with this 26 years ago. Of course,
I left it alone because we had people that were working on the Ag-
riculture Committee and they sort of took it over, but a lot has not
happened positively since that time.

So let me put it this way: we are not going to go away. We are
going to stay on this. I am willing to help you. Maybe you need
some resources. I don’t know what it is, but I think you need to
be open and honest with us, because this has to be fixed, because
if not you are going to have more suits, more suits, more people
going to lose their farms, and that is not anything you want to
leave as your legacy, that you were around when X percent lost
their farms. I don’t think you want that as a legacy. I don’t think
so.

Anyway, thank you for your testimony. I thank all of you for the
work that you are doing. I want you to know that we are going to
be following up on this. This is not the last time you are hearing
from me.

Ms. MCKAY. Thank you, Chairman. We look forward to working
with you.

Mr. TOWNS. Right. Thank you. Thank you very much.
On that note, the committee is adjourned.
[Whereupon, at 6:13 p.m., the subcommittee was adjourned.]
[Additional information submitted for the hearing record follows:]
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Civil Rights at USDA:  
A Backgrounder on Efforts by the Obama Administration 
 
For decades, the United States Department of Agriculture has had an unfortunate and checkered 
history with regards to civil rights.  Reports going as far back as the 1960’s have found 
discrimination at USDA in both program delivery and the treatment of employees, and we are 
the subject of a number of lawsuits brought by minority farmers and ranchers alleging 
discrimination.  This reputation is so pervasive that USDA has been called “the last plantation.”  
The bottom of this document addresses this history in more detail in a section entitled “A Brief 
History of Discrimination at USDA.” 
 
Both President Obama and Secretary Vilsack want to close this sad chapter in USDA’s history 
once and for all.  Under Secretary Vilsack’s leadership, the USDA has made civil rights a top 
priority and worked to move USDA into a new era for civil rights.  We are correcting past errors, 
learning from mistakes, and taking definitive action to ensure that there is no disparity in 
program benefits based on race, color, sex, age, sexual orientation or disability.  It is Secretary 
Vilsack’s goal that the USDA achieves Abraham Lincoln’s vision of “the people’s department” 
where each employee and customer is treated fairly and equitably.   
 
Secretary Vilsack’s Efforts to Address Discrimination at USDA 
Civil Rights Actions 
In April 2009, Secretary Vilsack sent a memo to all USDA employees calling for “a new era of 
civil rights” for the Department.  He made it clear that USDA would have zero tolerance for any 
form of discrimination.  And he directed the Office of the Assistant Secretary for Civil Rights 
(ASCR) to lead a comprehensive program to improve USDA’s record on civil rights and move 
us into a new era as a model employer and premier service provider.   
 
• On Secretary Vilsack’s first day at USDA, he hosted a live webcast with employees and 

communicated his commitment to improving the Department’s record on civil rights. 
 

• In April 2009, Vilsack suspended all foreclosures in the Farm Service Agency's loan program 
for 90 days to provide an opportunity to review loans that could have been related to 
discriminatory conduct.  
 

• Early on in his time at USDA, Secretary Vilsack learned that of the 14,000+ civil rights 
program complaints filed at USDA between 2001 and 2008, the Bush Administration ASCR 
found merit to only one complaint of program discrimination.  Further, the 2-year statute of 
limitations had expired for the vast majority of the complaints.  In more than 7,000 of the 
cases the review conducted by the civil rights division was no more than cursory: although 
they were assigned a case number, no one had even taken the time to determine which USDA 
agency the complaint concerned.  We have taken the following action to address complaints 
made between 2001 and 2008, to correct past errors, and to ensure a more effective process 
to address program complaints in the future:  
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o Secretary Vilsack created a Program Complaints Task Force, managed by a former 
Director of USDA’s Civil Rights program from 1997-1998.  In May 2009, Secretary 
Vilsack called for a review of 11,000+ of the 14,000+ cases.  The Program Complaints 
Task Force completed a review and determined that 3,800 could have merit.  The multi-
agency Task Force that worked on this at one point was comprised of 50 USDA 
employees and legal interns.   
 

o Unfortunately, the statute of limitations had expired in 80% of the 3,800 cases and it will 
take an act of Congress to extend the statute of limitations for these cases to be resolved.  
To this end, we have provided technical assistance to Congress including background 
information, data, and draft language.  And we have worked actively with congressional 
leadership to include relevant provisions in a legislation passed by the U.S. House of 
Representatives in December 2009.   
 

o Among the 3,800 cases that may have merit, the Task Force is working to prepare for 
closure on those for which they have sufficient information, and to coordinate fact 
finding in those cases where they do not, once the statue of limitations is passed by 
Congress.   

 
o And to ensure that a backlog like the one he encountered will not occur under his watch, 

Secretary Vilsack set a policy to resolve all complaints either in formal closure and/or a 
settlement before the expiration of the statute of limitations.  To meet this standard, we 
restored ASCR’s travel budget of $2.5 million for those investigating the complaints (the 
budget had been eliminated) and Vilsack’s USDA has doubled the number of employees 
working to process program discrimination complaints.  It took some time for the updated 
ASCR program complaint process to get up and running, but under our enhanced process, 
USDA is consistently completing the processing of complaints within the statute of 
limitations.   

 
• After a competitive bidding process, USDA hired a firm to do an independent external 

analysis of our service delivery programs to identify problem areas and fixes.  Jackson Lewis 
LLP Corporate Diversity Counseling Group is working to review services delivery.  Jackson 
Lewis has completed more than 1,500 interviews of state and local USDA employees in the 
14 states where the majority of program complaints originate and is currently planning 
interviews in 2 more.  They are tentatively planning focus groups, pending OMB approval, to 
get feedback from our customers. 

 
• Since Vilsack became Secretary, the Office of the Assistant Secretary for Civil Rights has 

closed all but one of the 47 management challenges recommended by USDA’s Office of 
Inspector General (OIG).  This is the first time that the backlog of pending OIG 
recommendations has been eliminated since they began in 1999.   

 
• The Department upgraded its communication and reporting database (the Civil Rights 

Enterprise System) which uses information technology advances and resources to improve 
the quality, timeliness and cost-effectiveness of ASCR services.  This system allows us to 
process, track, and manage civil rights complaints from customers regarding USDA 
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programs, to disseminate reliable data, fulfill time-sensitive reporting requirements and to 
help the Department identify any emerging trends or problem areas.  Prior to this upgrade 
there was no comprehensive system for tracking civil rights complaints at USDA internally 
or externally. 
 

• Compliance reviews are a primary tool by which USDA polices itself with regards to civil 
rights.  They are used – both proactively and reactively – to evaluate the civil rights and 
equal opportunity policies, procedures, practices of an agency within USDA.  In the 14 
months from June 2009 to August 2010, Secretary Vilsack’s ASCR completed six 
compliance reviews to evaluate the effectiveness of selected agencies regarding compliance 
with civil rights regulations and policies.  This is the same number of reviews that were 
completed in the 3 prior years.   

 
• Civil Rights Impact Analysis (CRIA) is another tool by which USDA polices itself with 

regards to civil rights.  Before implementing a policy, action, rule, or decision that affects 
USDA employees, customers or its programs activities, an individual agency within USDA 
must complete a CRIA and submit it to ASCR for approval.  Agencies must receive approval 
of a CRIA on every advisory committee, commission or board appointed at or by USDA, and 
also when they wish to conduct reorganizations.  The CRIA process is designed to ensure 
that the civil rights impact of any of these changes is considered, and to offer 
recommendations of how these might be mitigated.   
In 2008, the final year of the prior administration, ASCR gave a rubber stamp to every CRIA 
that was submitted: none of the many dozens of CRIAs completed were rejected or even 
flagged for additional recommendations.  But in 2009, Secretary Vilsack’s ASCR took issue 
with more than 1 in 5 CRIA’s – either to ‘non-concur’ and reject the action, or to offer 
‘contingent concurrence’ – to accept the proposed action contingent on following their 
recommend changes.   
 

Training 
Secretary Vilsack knows that moving USDA past its history of Civil Rights issues will also 
require a cultural transformation within the Department.  That is why he has worked to 
communicate with all USDA employees about this goal – and to offer Civil Rights training to 
improve our program delivery and make USDA a model employer.   
 
• At Secretary Vilsack’s direction, every Washington, DC-based political appointee in the 

Department has attended civil rights trainings and USDA has offered civil rights training to 
Farm Service Agency, Natural Resources Conservation Service, and Rural Development 
leadership and staff at state offices in more than a dozen select states that have a history of 
problems in this area.  The 5 states selected for civil rights training for the Farm Service 
Agency state leadership accounted for a total of 40% of FSA program complaints in FY 
2008, and the 5 states selected for Rural Development trainings represented 42% of RD 
program complaints in the same period.  These two agencies account for the bulk of USDA 
program complaints.   

 
This is the first time such trainings have been conducted with state leadership at USDA.  We 
are also working to arrange civil rights training for Forest Service regional leadership.  
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ASCR plans to hold civil rights training for all political appointees in the states and all Senior 
Executive Service employees during FY 2011. 

 
• To improve our internal civil rights record and decrease the number of Equal Employment 

Opportunity (EEO) complaints filed, Secretary Vilsack’s USDA is a strong proponent for 
addressing and resolving conflicts as early as possible.  The Office of the Assistant Secretary 
for Civil Rights’, Early Resolution and Conciliation Division conducts monthly Alternative 
Dispute Resolution (ADR) training workshops and other activities to increase the awareness 
of ADR through creative methods for resolving conflict and strengthening relationships.  
These workshops have been presented to live audiences, webinar, and teleconferences to 
include employees located outside the Washington, DC metropolitan area.   

 
• USDA continues to be a leader in gay, lesbian, bisexual and transgender (GLBT) diversity in 

the Federal government.  In June 2009, while honoring GLBT Pride Month, Vilsack signed a 
Departmental regulation to officially recognize GLBT employees by creating a special 
emphasis program for that group of employees which is similar to special emphasis programs 
for constituency groups.  We are one of few Federal agencies to have such a program in place 
and other Federal agencies have contacted USDA about our GLBT diversity program and are 
interested in copying it.   
 
USDA has a training component that addresses sexual orientation and gender identity 
diversity.  This training component has been part of the overall civil rights training program 
for several years. 

 
Improved Outreach Efforts 
• USDA established the Office of Advocacy and Outreach to improve access to USDA 

programs and enhance the viability and profitability of small farms and ranches, beginning 
farmers and ranchers, and socially disadvantaged farmers and ranchers. Congress provided 
funding for this office in the 2008 Farm bill, and this Office will help ensure that access is 
provided to all USDA customers in an equal and fair manner and enable USDA employees to 
be increasingly responsive to the American people they serve.   
 

• Secretary Vilsack and other senior leaders have taken an active role in reaching out to 
traditionally underserved groups in personal meetings, speeches, visits to conferences, and 
other methods.  We hosted our first-ever ‘USDA Academies’ where leaders in the Hispanic 
and African-American advocacy communities spent a day at USDA to learn about our 
programs and interact with top USDA officials.  Secretary Vilsack himself has met with the 
Congressional Black Caucus, addressed the National Conference of Black Mayors and 
attended the Rainbow PUSH Coalition Annual Conference and NAACP Centennial 
Convention. 

 
• Secretary Vilsack has made improving relations with Native American Tribes a priority.  He 

has directed all USDA agencies to engage in and be thoughtful about tribal issues and to 
comply with requirements of Tribal consultation and collaboration as directed by the 
Presidential Memorandum of November 5, 2009. 
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Vilsack has named a Senior Advisor on Tribal Relations for the first time.  In the past there 
was a Native American Program Director, but the new position now directly reports to the 
Secretary.  In addition, the Secretary has launched an Office of Tribal Relations within the 
Office of the Secretary with an annual budget of $1 million.  The Office is now working 
across all 17 agencies to implement an action plan, to ensure tribes have greater access to the 
full breadth of USDA programs, and that the Department regularly engages in Tribal 
consultation.   

 
A More Diverse USDA 
• Under Secretary Vilsack, USDA’s politically appointed workforce represents the full 

diversity of America with self-identified African-Americans, Hispanics, Asian Americans 
and Pacific Islanders, Native Americans, Veterans, Americans with Disabilities, and Gay and 
Lesbian Americans.   
 

Program and Contracting Successes 
• Of the total 2,875 Recovery Act direct loans issued by the Farm Service Agency to help 

struggling farmers pay for 2009 planting and other farming expenses, 624 – or 21% - were 
issued to socially disadvantaged farmers.  For standard program funding, 16% of loans went 
to socially disadvantaged farmers.   
 

• In FY 2010, USDA will award grants worth $19 million to tribes, educational institutions, 
and non-profit organizations throughout the country to conduct training, outreach and 
technical assistance for socially disadvantaged farmers, ranchers and forest landowners. 

 
• In FY 2010, USDA provided more than $145 million to help support minority-service 

institutions of higher educations.  These schools – the 1890 Historically Black Land-Grant 
Universities, the 1994 Land Grant Native American tribally-controlled colleges and 
universities, and the Hispanic Serving Institutions – play a major role in putting young adults 
on a path to success in their careers and lives.  

 
• USDA spends more than 50% of contracting dollars with small business, exceeding the 23% 

federal small business procurement standard.  We have ongoing outreach and technical 
assistance initiatives with small farmer cooperatives and Service Disabled Veteran Owned 
Small Business specifically in the area of processed foods and commodities.   

 
Work to Address Civil Rights Cases Pending at USDA 
USDA has made it a priority to resolve all of the civil rights cases facing the Department, 
including cases inherited by this Administration brought by black, Hispanic, Native American, 
and women farmers.  Secretary Vilsack has repeatedly stated his commitment to resolving cases 
involving allegations of past discrimination by farmers and ranchers as well as ensuring that 
every farmer and rancher is treated equally and fairly.  
 
• In May 2009, President Obama announced his plans to include an additional $1.15 billion in 

settlement funds for black farmers in the FY 2010 budget to bring closure to their long-
standing litigation against the U.S. Department of Agriculture once and for all.  On February 
18, 2010, USDA entered into a settlement with black farmers for $1.25 billion, known as 
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Pigford II.  Legislation is required to fund this settlement agreement beyond the $100 million 
provided for in the 2008 Farm Bill.  The House passed legislation, and the Senate still needs 
to act on legislation that would include the funding.  

 
Currently, USDA is working with the Department of Justice to establish a plan that would turn 
the page on the discrimination claims of Hispanic and women farmers: 
 
• Under the plan, the United States would make available $1.33 billion from the Judgment 

Fund to implement a unified claims resolution process for Hispanic and women farmers.  
Hispanic and women farmers who submit claims of discrimination in farm loan programs 
would go through a streamlined process to have their claims resolved.  As with black farmers 
in Pigford II, payments may be up to $50,000, but actual award amounts may vary depending 
on the number of successful claimants. 

 
• We are also currently engaged in settlement discussions with a class of Native American 

farmers. 
 
Recognition and Evidence of USDA Efforts 
The success of USDA’s recent efforts to confront a history of civil rights abuses has been 
recognized and verified by a host of internal and external parties and metrics.     
 
• The Government Accountability Office (GAO) has recognized the progress made by the 

Vilsack USDA on civil rights.  In April 2010, the Government Accountability Office 
reviewed USDA responses to an October 2008 audit of ASCR and found no need for 
additional follow-up.  Previously GAO had produced a string of reports and testimony that 
took issue with USDA’s handling of civil rights issues:   
 

o The October 2008 report and previous GAO reports issued in 1999 and 2002 had included 
recommendations for improving civil rights problems within the Department.   
 

o 2001 and 2003 GAO reports which addressed USDA management more broadly noted 
discrimination complaints as management challenges for the Department.   

 
o In 2008, a GAO official provided testimony before the U.S House Committee on 

Oversight and Government entitled, “Management of Civil Rights Efforts Continues to Be 
Deficient Despite Years of Attention.”  
 

o A complete list of GAO filings on USDA related to civil rights is at bottom.   
 

• Since Vilsack became Secretary, the Office of the Assistant Secretary for Civil Rights has 
closed all but one of the 47 management challenges recommended by USDA’s Office of 
Inspector General (OIG).  This is the first time that the backlog of pending OIG 
recommendations has been eliminated since they began in 1999.   
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• A host of national organizations – including the Federation of Southern Cooperatives/Land 
Assistance Fund, the Land Loss Prevention Project, the NAACP and the National Black 
Farmers Association praised USDA’s efforts to settle the Pigford lawsuit.   

 
• The USDA has made progress on employee discrimination complaints as well.  The Equal 

Employment Opportunity Commission (EEOC) reported in its Federal Work Force for 
Fiscal Year 2009 report that out of a total of 6,905 complaints closed on the merits, about 3% 
resulted in findings of discrimination.  At USDA, from 2004 to 2008, out of 1,677 EEO 
complaints closed on the merits, only 20 (1.19%) resulted in findings of discrimination.  At 
Secretary Vilsack’s USDA, ASCR is in line with the Federal Government-wide average in 
finding merit in complaints of unlawful employment discriminatory practices.  In FY 2009, 
we reported that out of 466 EEO complaints closed on the merits, 11 (3.13%) resulted in 
findings of discrimination.  And to date in FY 2010, 3.6% of complaints have been found to 
have merit.   
 
Even more significantly – the total number of EEO complaints filed by USDA employees has 
dropped.  Through the third quarter of FY 2010, we are on pace to have 13% fewer 
complaints than the average over the past 4 years, and 10% fewer than the year of the past 4 
with the fewest complaints.  
 

Cultural Transformation at USDA 
Our efforts to tackle our history of civil rights are part of a broader effort towards cultural 
transformation at USDA.  Secretary Vilsack appointed a Transformation Task Force, comprised 
of a diverse group of USDA leadership who put together a draft plan to make USDA a premier 
organization and model employer.  In creating the plan, the Task Force sponsored seven listening 
sessions for employees across the country and Secretary Vilsack hosted a phone-in Tele Town 
Hall meeting where more than 2,000 employees dialed in to ask questions about the cultural 
transformation process.   

 
• The draft plan developed by the Task Force with employee input looks at a host of ways to 

ensure that USDA provides better services to our customers and for USDA employees to 
become more fulfilled by our jobs.  As part of the transformation, the Department set goals: 
to be open, responsive, collaborative, transparent, and highly-effective in implementing its 
many missions; to ensure that employees are respectful of the diversity of its workforce and 
constituencies; and to encourage the workforce to be engaged and motivated, empowered to 
succeed, and trained to meet future challenges. 
 

• To build a modern workforce, USDA created a streamlined summer internship program and 
increased the total number of interns hired in Washington DC and in the field by more than 
10% to 8,600.  The program developed a new recruitment strategy and worked to ensure that 
interns were provided with a meaningful experience.  The simplified process made it easier 
to bring in a diverse and talented pool of interns for the summer.   

 
A Brief History of Discrimination at USDA 
The challenges USDA faces with regard to civil rights are not new. In fact, in 1965 the U.S. 
Commission on Civil Rights found discrimination at USDA in both program delivery and the 
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treatment of employees. Subsequent reports in 1982 and 1990 found that civil rights abuses at the 
USDA were actively contributing to the decline in minority farm ownership.  
 
In 1997, the Clinton administration decided it was time for USDA to address its long history of 
civil rights problems by appointing a team of USDA leaders to develop a set of 
recommendations for moving forward.  In addition to reviewing and auditing prior reports, in 
January 1997, the team hosted 12 listening sessions which were attended by 2,000 customers and 
900 employees across the country.   The Civil Rights Action Team (CRAT) listening sessions 
brought decades of civil rights issues facing the department to the forefront of USDA and the 
public eye.  
 
Between 2001 and 2008, the Bush Administration changed USDA’s approach to handling civil 
rights claims. In 2001, the new administration stopped doing field investigations and only 
investigated civil rights cases over the phone. During this period, the statute of limitations ran on 
most of these administrative claims while they were being considered by USDA.  
 
USDA was also the target of a host of lawsuits seeking redress for discrimination in program 
delivery.  In terms of claims filed in federal district court by black farmers, the USDA entered 
into a consent agreement in 1999 with black farmers, known as Pigford I, in which the agency 
agreed to pay farmers for alleged past discrimination in lending and other USDA programs as 
part of a claims resolution process.  Thousands of claims had been adjudicated, and the 
government has provided a cumulative total of approximately $1.03 billion in cash relief, 
estimated tax relief, and debt relief to successful claimants.  But thousands of other claims were 
not considered on their merits because the affected farmers submitted their claims after the 
settlement claims deadline. 
 
In 2008, to address claims that were not filed in timely manner in the original Pigford consent 
agreement, Congress provided these farmers another avenue for redress in the 2008 Farm Bill by 
providing a right to file a claim in federal court and appropriated a $100 million “placeholder” in 
the legislation – but no settlement in the lawsuit would be reached until Secretary Vilsack was 
appointed to head the USDA (see Civil Rights Cases Pending at USDA below).  
 
In addition to the lawsuits filed by black farmers, USDA is the target of lawsuits – some of 
which sought class-action status – brought by women, Hispanic, and Native Americans 
producers.   
 
GAO Reports Related to Civil Rights at USDA 
• GAO-09-650T (April 2009) – Recommendation and Options Available to the New 

Administration and Congress to Address Long-Standing Civil Rights Issues  
• GAO-09-62 (October 2008) – Recommendations and Options to Address Management 

Deficiencies in the Office of the Assistant Secretary for Civil Rights,  
• GAO-08-755T (May 2008) – Management of Civil Rights Efforts Continues to be Deficient 

Despite Years of Attention  
• GAO-03-96 (January 2003) – Department of Agriculture Performance and Accountability 

Series  
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• GAO-02-1124T (September 2002)– Hispanic and Other Minority Farmers Would Benefit 
from Improvements in the Operations of the Civil Rights Program (testimony but no 
report/audit conducted). 

• GAO-02-942 (September 2002) Improvements in the Operations of the Civil Rights Program 
Would Benefit Hispanic and Other Minority Farmers 

• GAO-01-521R (April 2001) – U.S. Department of Agriculture: Resolution of Discrimination 
Complaints Involving Farm Credit and Payment Programs 

• GAO-01-242 (January 2001) -  Major Management Challenges and Program Risks: 
Department of Agriculture  

• T-RCED-00-286 (September 2000) – U.S. Department of Agriculture: Problems in 
Processing Discrimination Complaints   

• RCED-99-38 (January 1999) – U.S. Department of Agriculture: Problems Continue to 
Hinder the Timely Processing of Discrimination Complaints  
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Clarendon County" South Carolina

DATE: November 5,2010

ISSI.IE:

The recorded crop yields of black farmers in Clarendon County, South Carolina remain lower
than the recorded crop yields of white farmers in the county despite an Administrative Law
Judge's finding that the disparity in recorded crop yields among black and white farmers in
Clarendon County, South Carolina is racially motivated.

BACKGROUND:
I

On July 8, 2010 a4'Administrative Law Judge (AI-J) concluded that the Farm Service Agency
(FSA) discriminated against Charles McDonald (a black farmer in Clarendon County, Soutir
Carolina) by unlawfully cornsidering his race when establishing his recorded crop yields.
McDonald, an award winning corn producer, regularly received lower recorded crop yields
than comparable white farunrers in his county despite being honored for yielding over 200
bushels ofcom per acre.

The ALJ primarily relied on the Slay Report (a statistical analysis of the average established
crop yields of black and white corn producers in Clarendon County, South Carfina) to assess
whether racial discrimination contributed to the disparity in the established crop yields of
black and white farmers.'f'trLe Slay Report compared the average established yiefas of nine
black corn producers. againsl; the average established yields of nine white corn producers in
Clarendon County. The Report revealed that the average established yield for black farmers rn
Clarendon County was 58 bushels of corn per acre while the average established yield for
white farmers was l0l bushels of corn per acre, alrnost twice as much.

Based on the data presentecl in the Slay Report, the ALJ concluded that racial discrirnination
was the predominantfactor in establishing crop yields in Clarendon County, South Carolina.
Additionally, the ALJ noted that 'owhile a number of white fanmers succeeded in increasing
their yields, no black farmer was identified as having increased his or her yield,,, which further
demonstrates clarendon county's use of race in recording crop yields.
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DISCUSSION:

Recorded crop yields are used by usDA and FSA to evaluate loan eligibilify, disasterpayments' deficiency payments and other program benefits. setting ro*., Eriut-lished cropyields for black farmers precludes thel rrop-ryry qarticrpating ii and/or u"rr"nti'g no.nusDA programs and can ultimately result in the ross oitheir?armland.

unless the methods used 1;o establish crop yields in clarendon county, south carolina arealtered' black farmers will remain vulnerable to the loss oith"ir farmiand ut-utirnirrg rut",because of the inappropriate and illegar use of race in determining crop yierds,

Additionally, the continued effect of this racial disparity on black farmers in clarendonCounty will result in, among other things:

o Negative cash flow, which will prevent black farmers from receiving farm loansbecause they will lack the documented income needed to justify the roan

o Denial of certain benefits and services offered by FSA and other usDA agencies

r Lower commodity payments and other farm payments based on yield

o Low orno insurance payments if payments are based on.recorded crop yield, despitebeing required to pav insurance pr"mium, in order to participate in usDA programs

o Exclusion of black fbrmers from disaster relief programs. Many black farmers will beineligible for disaster relief programs that r.quiL J.ini*o- percentage of crop lossin order to quali$r for reliif b-ecause their recorded crop yields will impede theirability to demonstrate the required loss.

o For example, in the McDonald case, the ALJ found that on average, whitefarmers in clarendon county received recorded .r"p vi"rJ, 
"i: 

riif"rnels peracre while black farmers received recorded crop yields of 5g b;;;eh per acre.If both farmers applied for disaster relief with a'progmm that mandat ed a 30%oloss, the white farmer would be eligible nor rerier ir rre yielded a maximum of70 bushels per acre' while the ura'cr. ranrrer-w9ur$ qir"liry-ir r,fii"ra"o umaximum of 40 bushels per acre. Thus, the whrte rarmer could yield almosttwice the number of bushels per acre than the black farmer and still remaineligible for disaster reliefbecause his recorded crop yield is nearly double thatof the black farmer. In contrast, the black farmer must lose nearly twice asmuch as the white farmer. in, order 
1o _lyriry for the same disaster reliefbecause his recorded crop yield is nearly nirirr,l" of the white farmer.

The above examples, if left urchecked, will ultimately lead to the additional loss of blackfarmland in Clarendon County, South Carolina.
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Prior to issuins Davments for the 2010 crop year, FSA should be directed to revise thevierds for farmers-in crarenaon-cJ,ilr",t",;rr, b;;;rtfi;::J on produ.tion by soirtvpe. The NRcs soit survev an;;.;## v,.ra, ,rr"Ja-u. 
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Department of Justice and USDA Announce Historic Settlement in Lawsuit by Black
Farmers Claiming Discrimination by USDA

Attorney General Eric Holder and Agriculture Secretary Tom Vilsack today announced the successful resolution of the
longstanding litigation known as Pigford II. The settlement agreement reached today, which is contingent on
appropriation by Congress, will provide a total of $1.25 billion to African American farmers who alleged that they
suffered racial discrimination in USDA farm loan programs. The settlement sets up a non-judicial claims process
through which individual farmers may demonstrate their entitlement to cash damages awards and debt relief.

Below is a statement from Attorney General Eric Holder:

"Bringing this litigation to a close has been a priority for this Administration.  With the settlement announced today,
USDA and the African American farmers who brought this litigation can move on to focus on their future.  The plaintiffs
can move forward and have their claims heard - with the federal government standing not as an adversary, but as a
partner."
Below is a statement from Agriculture Secretary Tom Vilsack:

"USDA has made it a top priority to ensure all farmers are treated fairly and equally. We have worked hard to address
USDA’s checkered past so we can get to the business of helping farmers succeed. The agreement reached today is an
important milestone in putting these discriminatory claims behind us for good and in achieving finality for this group of
farmers with longstanding grievances.

"Because this Administration firmly believed that a full and final class-wide settlement was possible, the Administration
requested $1.15 billion in the 2010 budget, on top of the $100 million already provided by Congress, to facilitate a
settlement. I now urge Congress to provide the funding necessary to ensure that that these farmers and USDA can
close this sad chapter and move on.

"As I testified before Congress during my confirmation hearings last year, the USDA under the Obama Administration
has made civil rights a top priority, which is why we are working to implement a comprehensive program to take
definitive action to move USDA into a new era as a model employer and premier service provider."

In 1999, the USDA entered into a consent agreement with black farmers in which the agency agreed to pay farmers for
past discrimination in lending and other USDA programs. Thousands of claims have been adjudicated, but thousands of
other claims were not considered on their merits because the affected farmers submitted their claims after the
settlement claims deadline.

To address the remaining claims, Congress provided these farmers another avenue for restitution in the 2008 Farm Bill
by providing a right to file a claim in federal court. The total amount offered by the federal government in the agreement
announced today, $1.25 billion, includes the $100 million appropriated by Congress in Section 14012 of the Farm Bill.

Last May, President Obama announced his plans to include settlement funds for black farmers in the FY 2010 budget to
bring closure to their long-standing litigation against the U.S. Department of Agriculture.

https://www.justice.gov/


The settlement is contingent on Congress appropriating the $1.15 billion that the President requested. Following the
appropriation, class members may pursue their individual claims through a non-judicial claims process in front of a
neutral arbitrator. Claimants who establish their credit-related claims will be entitled to receive up to $50,000 and debt
relief. A separate track may provide actual damages of up to $250,000 through a more rigorous process. The actual
value of awards may be reduced based on the total amount of funds made available and the number of successful
claims.

A moratorium on foreclosures of most claimants’ farms will be in place until after claimants have gone through the
claims process or the Secretary is notified that a claim has been denied. The claims process agreed to by the parties
may provide payments to successful claimants beginning in the middle of 2011.

Ensuring equitable treatment of all USDA employees and clients is a top priority for Secretary Vilsack. He has issued a
clear policy and a comprehensive plan to improve USDA’s record on Civil Rights and made it clear to all employees that
discrimination of any form will not be tolerated at USDA.

Some of the actions taken to transform USDA into a new era as a model employer and premier service provider include:

USDA revamped the program civil rights complaints system to improve the complaint process. For the first time
since 1997, USDA now has investigators on staff to do the field work needed to investigate complaints.
After a competitive bidding process, USDA has hired outside, private firm to do an independent external analysis
of the department’s service delivery programs to identify problem areas and fixes. The firm will consider
programs at USDA to identify barriers to equal and fair access for all USDA customers.
In April, USDA suspended all foreclosures in the Farm Service Agency’s loan program for 90 days to provide an
opportunity to review loans that could have been related to discriminatory conduct.
USDA’s Office of the Assistant Secretary for Civil Rights has initiated a series of unprecedented civil rights
trainings for USDA field leadership teams and required trainings for all political appointees and senior
departmental leadership.

To try and resolve internal disputes and conflicts early and to enhance the use of alternative dispute resolution at USDA,
the department is also establishing a congressionally mandated Ombudsman office to improve dispute resolution
efforts.

Component(s): 
Office of the Attorney General

Press Release Number: 
10-160

Updated September 15, 2014

http://www.justice.gov/ag/
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24 d,a,le l.lm,l, i,s 180 cla,11s af,et' lhe cl{r,le s'u,ch, rcquesl

25 u;a,s rn,atl,e..
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, (O) Anvnrrsrn",-LTniq ltntrcw-.-Admi,rdsl,rwlilry,r.et",icru

2 ma11bo reqrtaslod, wder l,hi,s ru,bsecl,i,on as fal,lnws:

3 (1) DnrnnMrItLTroN otr rrrv ynnrrs.-A com,-

4 pl,ai,n,a,n,l, M,e;!/ raqu,esl, a clelanni,n,al,i,0n, 0n, I,h,e m,efi,l,s

5 if, l,h,a comiplni,n,a,n,l,, ,uti,lh, res1toc.l, l,o lhn al,irryi,bln, c,lm,-

6 pl,ai,n,l,, hns n,ol, ti,lncl a ci,ui,l, e,c.l,i,0?t,.

7 (2) Hn,tnl,\'# oN TrrE nEConn.-A corrplni,n,anl,

8 truay rewsl, a he,afing 0n, l,he rreord, irf l,hn com,pl,aitr,-

9 anl,, uti,l,lr, res'pwl, l,o l,hn eli4li,bla mrn,pl,ai,n,l,-

l0 (A) has n,ol, fi,lnd, a ci,ui,l, anl,ion;

I I (B) ha,s 't'ugasl,ed a dnl,erun,in,al,i,on on, lhe

12 meri,l,s, ancl l,hn Sect.el,ary hns nol, issued, sur.h, de-

13 l,enninal,i,on b:U l,h,e issuance dnadl,i,ne in .yu.b-

14 sec.l,i,on, (fi(z)(A); and,

15 (C) wqunsl,s suclt, h,eafing no ln,l,er l,han, 780

16 dnys a,fl,er |,hn issunttce d,ead,l,i,ne i,n sa,bsec.l,i,o'n

17 (f)(2)(A).

l8 (e) INFOnM.I, Rn$Ot(trroN'.-il*oluri,lhsl,ancfing aniv

19 ol,h,ar 'pxn.tisi,on, of l,hi,s secl,ion, l,h,e Swralnty nm;!/ inf,or

2A m,a,l,l;11 resol,ua an, el,i,gyi,bl,e cow,-pl,ai,nl, ,util,h, e, com;plfl,in,an,l..

2L (f) Spnt.:nrL flr.tLns Fen Anvnirsrnlrnv flatrp,n'.-

22 For parytoses of l,h,i,s secl,i,on:

23 (1) ItnQunsTs Fon ,Lnt[r]\TSTn'LTnE navrrll:.-

24 A requasl, for adrninisl,t'al,i,te retieut slmll, bs-

25 (A) in,,anil,i,ng; and,

.HR 2847 EAH



1

2

3

4

5

6

7

8

9

l0

l l

t2

l3

t4

l5

l6

t7

l8

19

20

2l

22

23

24

25

93

(B) [i,l,ed, i,tt, clccrn'cla,nce l.';.ti,l-lr, procecltt,rcs es-

In,lflished, Ity lh,e Seu'el a,ru.

(2) It.nspotllsIBIl.ITT' oF EECnET,rny.-If a clrtr,-

pl,cri,n,a,n,l, rcquesls a, d,clenni.n,a,lioa, ort, lhc rn,eri,ls

u,n,cl ct' st t,lt scc l i,on, ( d, ) ( 1 ), l h.en,, u,n,l,cs s a can;pln i,rt,an, l,

r.t:i,l.h. res'pcd. I,o l,lrc el,i,t1i,bl.e conrplninl, fi,l,es a ci,r:i,|, ac-

l,i,on, rn' t"equ,esl,s a, h,e.a,ri,n.g on, llrc rectn"cl,, |he Sect'elat''y

s'lm,l,l,, r,t;i,l'h. respecl, lo l,h,e el,i,gyiltl,e cu'n,pl,a,i,tr,l, la,li,e lh,c

fol,l,olt: i,r t,gy ac l, i,o n,s :

(A) Iss[',r,.r.{.:E' oF DETEn]IlNlrrou.-nrc

flea'ela.ry sh,el,l,, n.ol l,aler l'h,a,n. an. i,ssuance cl,ea,cl,-

l,in,e llrct,l, i,s 1yeu,r ctfler lhn d,a,le on, u;h,i,clt, lh.e

cctttt.'plni,n.a,nl, requ.esl s a clelerrni,na,li,on on lhe

rn,eri,l,s-

(i,) i,nreslina,l e lh,c cl,i.c1i,lfl,e crnn,pl,oilt,l ;

ct,ncl'

(i,i,) i,ssu,e a, r{ri,l l en cl,el urni,n,cr,l,i,on.

(B) |{rtrn.:E oF F,Lrf,tiRE ?o r^i'^i'i:Ig rIfIELv

DETEeIIINJTK")N.-II |h,e Jcu'el.ary dnes nol i,ssu,e

a, ufi,ll.en, cltl.utn,in,a,l.iotr,lt11 lhe issu,a,n,ce cl,ect.rl,li,n,e

i,n, su,llpct,t'crgyru:ph, (rL), l,'he Secrel,ur'y slt,ul,l,

prtnn,pll,11 i.ssrc lo l,h,e compl,ct,i,rlct,rt,l, i,n, u;t'i,li,n,(t

a.'n,d, lt'y regi,s/erecl, rn,oi,l,, nol irc-

(i,) l)lt,a,l, l,-\rc Sccrel,a,t"1tr h,us n,ol, i,snt,ed, a

I i,rtr,el, y cl,c. l ervn,in,ct, I itm ; a,n,cl
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| (i,i.) tI l.h,e pefi,od d lirne duri,nq u:.h,i,ch,

2 l,h,e corn;pla,itt.e,rt,l ttt,ct;ti tnin4 a, ci,tti,l, acl,i,cttt, o't'

3 rcr$,csl a, h,ect,t'i,rr,g7 on, l'h.c rec.orcl,.

4 (,?) Fn';turi'oF DETEmIhr.rrI?lr: H-ITIr nEripE(:T

5 To IIq,rnni(i oN TIIE RE(:oRD.-1 d,el,errn,inn,l,i,on, u:i,l.h,

6 respecl. l,ct q .lr.cct,t"i,'tt.e 
o'rr lhe rccord, slrctl,l, be fi,na.l,.

7 (4) Jrinn:r,n REt'IF;\tr: oF ,LDTlItirtirn,rrn'E DE-

8 rnnvllttrloti-,l cl,elentti,n,ct,li,on, on lIrc tn,eri,ls ot' e.

9 d,clerrn,inl,li,otr, tti,lh, respecl lo ct, hta,ri,ll,q on |,he rccrn'cl,

l0 shnl,l, be su,ltiec.l l,o de n,ot'o tv'ti,eut.

t I (gy) Frr,rxc Psnntn.-

12 (1) It GENEvLn-FoI'p?{,,r'poscs of llti,s sccli,on,,

13 l,lrc l.eryt. "fi,l,irt.(t peri,od," 'tn.ee.'u.s |,h.e 2-yea.t' peri.od, bc-

14 gi,n,ni,n4y ut, lhc d,a,le of en,ct,cl,nt,ur,l d l,'lt,i,s ,Icl,.

15 (2) knrrxc.-T'he nt,n,n,i,rle of l)lrc JT,l,i,rtct 'pefi,od,

16 i,n, pura,et'o;ph, (1), {or lhe pu,t'pose r{ [i,l,i,n,g1 a, c.it,i,l, or-

17 li,on, u,n,d,cr st,bsecli,on, (c) nr requ,esli,lr,91 cr, 
'hectri,n,gy 

on,

l8 lhe recorcl, u,n,cl,er s'u,bsecl,i,ott, (d,)(2), sha,l,l, ltc lol,l,erl, frtr

19 lhc pcr"i,od, l|h,cr,l, rti,l|h, tvspccl, lo lltc eli,gi,lil,c conl,-

20 pl,a,i,n,l-

2l (A) berryi,n,s on, l,lrc dn,l,e of ct, reeyt,esl frtr a, d,e-

22 l,enn,i,n,u,l,i,on, o'tt, I,he rn,efi,ls: ct,n,cl,

23 (B) en,d,s on, l,h,e dn,le on, tt'lr,i,clr, l-h,c Seu'elc,t 17

24 i.ssuc.s a, cl,elerm,ina,li,o'n, uti,l,h, respecl lo a d,eler-
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9,1

I ytirml,ion on |,hn meri,ls ot. & hcaringy o?L lh,e

2 record,.

3 (h,) Ilnr,rnn,-

4 (1) Avor:sr.-Su,b.ject, I,o pa,t.agyaph, (l), ct cltyr-

5 'plninanl, shal,lu tm,cler subse.cl,ion, (u), and, rn,e;!1, u,ndtr

6 subsec.l,iott (e), be au;ard.ed, sttch, rclief as |,hn com.plain,-

7 aln,l, tuoul.tl be a{fotd,e.d und,er llr.e EEt,a,/, Ctvd,i,l, (_)'p,trtar-

8 l,u,ni,l,'1y Acl,, i,n,cl,'uclin,g-

9 (A) ac.l.tu.tl, dnnr,ages;

l0 (B) lh,e cosl,s o! l,hn ac.l,i,on,, l,ogel,h,et. uti,lh, a

l1 rva,son,o;blp al,l,om,o1tr's [ee; ancl

12 (C) cl,attl, rel,i,ef, i,ncl,u,cli,ng-

13 (i,) wfi,l,e-dotuns ot. ,wtil,e-tffi oI lhe

14 ,princi,pal, on e,l,oe,n,;

15 (i,i,) utti,le-cl,otwrs or wri,l,e-offs of l,h,e i,n,-

16 l,aresl, on cr,lnan;

l7 (ii,i) rcd.,ucl,ion of l,h,e int,ercst, ra,t,e on a

18 l,oan:

19 (iu) wctil:ar ot' red,u.cl,i,on, o! 'pan,al,l,i,os

2Q uti,l,h, res,ped, lo a lnan; o,t'

2I ('u) ol,tr'rcr rnodi,ffual,inn, of l,h,e lnrms of a

22 laan.

23 (2) Lnrrc,{rro,TA' oN nELrEF.-
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(i) -l-it (iENEn.LL.-T,1rc l,ctl.a,l, q,rrwuttl

a;utcn'derl, u,nrl,e.t" l,h,i,s secl,ilm fu" a,ll, cln,i:tns shnl,l,

n,o I enceecJ $l 00,000,000.

(B) .k:rr.i.v, D,tM;t(.iE'^i; CoA'rs', lND ,trron-

;yE}r'"(i FEEIJ.-The su,lrL d l,lrc lol,al, ant,ottnl

qruta.t"cled, u.nd,er pat"a,g1t,a.,plt, ( I) (l) for a.l,l, cla,i,rn,s,

'plrus l,he l,ol.ct.l, a,rnoun,l, cn.tctl'dtcJ tt,nder pa,r.a.{Jra:ph,

(1)(B) ftn' a,l,l, cl,ai,rns, slm,l,l, n,ot. c:rceed

$40,000,000.

((:) Dnnr nELrEF.-T'hl l.ol,a,l, e:tl(tltn,l,

a:u;arcl,ecJ, u,ncl,er .|rtn,a(Jraiph, (i) (C) for al,l, cl,clirns

s'h.a,l,l, n,o I en(ced, N;60,000, 000.

(|l) Exnuprn)N Fnoy r,txrrlo\!.-An.a autard,

tr,nd,er clauses (i,i,), (i,i,i), or. (i;r,) 7y sttb.pan4yrutplt, (()

of patcrgra;p-h (1) s-lrct,l,l, n,ol ltc i,n,clu,d,erl, i,n E.oss i,tr-

cotn,e frn' pul,poscs of clmp|ct, 1 d l'hc ht,lental, Rer

enu,e (od,c of 198(i.

(i,) Fr.it;r.tnx"t.-

(1) T'h.erc i,s 
-h,ereb.11 

appxtpti,a,lecl, l,tt lh.c 
^Scc-

rclary, fot" rel,i,ef a;utqt'cl,ed, u,n,d,er nt,ltsccli,on, 0r,)(l),

$ 100, 000, 00 0, l,o tvrnn,i,n, at: a,i,l,abl,e rm, l,i,l, e;rper d,ed,.

(2) Of l,h,e fwtds d,eri,t:ccJ fiun, itt,l,eresl. o11, l.h,e

ctl,s-lr,intt, d crecl,i,l, .palyrnnn,ls i,n,cl;ud,i,rt,,r7 fuu,d,s i,n, l,lrc

c'artenl, Ji,sca,l, 1/eal, a,s attl,'lnfi,z,ecl, by secl,ion, ,:|7,'l d l,he

flut'a,|, El,ecl,ri{i,ca,l,i,on, iLcl d lg|l(;, e,n, a,dd,i,l.irtrtal,
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| $100,000,000 sh(t,l,l, n,ol lte obli,gya,lecl, e,n,d, e,t't, cr,cl,cli,li,on,ct,l,

2 $100,000,000 clt"e rcsci,rt,deil

3 A) Sw:nnv,lin1'.-psr p'u,lposcs tf lhi,s secl,i,rtn,, l'|rc luw,

4 "Secrel.a.t'y" 'tn,e(t'n,s l.he \ea'elary of ,Igri,cul,lure.

5 CHiIPTER 2-FII'itl..iCLLL SEITVI(:ES 'l\l1)

6 (]E){EI|;1L (i?VEIiNIIE}{T

7 Slt,nr Brrsrtrss tlnyrrrsrn,ffIov

8 Bi:r,t'arr's's'r,o.1,\$ pno(;n,LM .r(.:(.:(.)(.t*-T

9 Frtr a,n, a,d,cl,i,l,i,onal, a,rnoulrl, for "Bu,si,n,ess Loa,ns Pro-

l0 !Jt"a,rrr, .Lccotl,tt,l" fot'lce t"eclltrli,on,s ct,n,d, cl,i,rn,in,a,l,i,otls tt,nd,er

I I secli,ctn, 501 oI cl,i,t,i,si,on, 1l t l.he ihn,ui,ccnt, Ilecorery a,n,d,

12 llei,nrtesl,rn,en,l, ,Lcl ({ 2009 (Pu,ltl,i,c Lout lll-5) cr,tt,cl, {rn' lhe

13 cosl, d g1'ua]'cr.nlced,lltans u.ncl,er secl'i,ort 502 ({ nt.ch. d,i,t:i,si,on,

14 $:154,000,000: Pt'otti,dctl, Th,a,l, su,ch, cctsl, slt,e,l,l,lte e,s cl,efi,n,ecl,

15 i,n, seclintt, 502 of lht (ton,gression,s,l, Bu,dg1el,:lcl, d 1974: Pro-

16 ri,d,ed, ftr,rl,her, Tha,l. a,u,lh,ori,l,1y l,o g1u,at'a,nl,ee ktan,s u,n,d,et' sec-

17 li,on, 502 d d,i,tti,si,on, A 0[ l-h,e ih,n,eri,c,cut, Ilecrtrul1 a,n,d, Ilei,n,-

18 tteslrnen,l ,.Lcl of 200,9 s'lta,l,l, rern,e,i,n i,n elfecl l'lnnu,glr, Scp-

19 lern,lter ,:10, 2010, n,oltt:i,lll,slct,n,cl,i,n,g stl,bseclinrr, (fl d suc/'i scc-

20 li,on,.

2l (]nwntL Pntn rsrot;. Tnrs Crrrc'rnn

22 nE's'c/$^s.i'o.t-^s

23 Sw:. }1207. T'hn fol,l,owi,n11 frtn,d,s a,re hlreby resci,n.d,ed,

24 ftom, llt,e fol,l,ott:i,ng a,ccott,n,l,s en,d, 'pr0!Jra,Tn,s i,n. l,lrc speci/T,ed,

25 e,rn,ou,n,ls:
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UNITED STATES DEPARTMENT OF AGRICULTURE 
 

BEFORE THE SECRETARY OF AGRICULTURE 
 

SOL Docket No. 09-0177  
 

CHARLES McDONALD, 
 
  Complainant 
 
 
 v. 
 
TOM VILSACK, SECRETARY, 
UNITED STATES DEPARTMENT OF AGRICULTURE, 
 
  Respondent 
 

DECISION AND ORDER 
 

Preliminary Statement 
 

Charles McDonald, a 72 year old black farmer from Manning, Clarendon County, 

South Carolina, brought this action under Section 741 of the Agriculture, Rural 

Development, Food and Drug Administration, and related Agencies Appropriation Act, 

1999, enacted in Division A, section 101(a) of the Omnibus Consolidated and Emergency 

Supplemental Appropriations Act, 1999, Pub. L. 105-277, §741, 112 Stat. 2681(Oct. 21, 

1998) (codified at 7 U.S.C. §2279 Historical and Statutory Notes). (Section 741).  

Mr. McDonald initially joined the Pigford v. Glickman class action, Pigford v. 

Glickman, No. 97-1978 (D.D.C. 1997), but opted out of the class when allowed to do so. 

Pigford v. Glickman, 182 F.R.D. 341, 351 (1998). This case was referred to the United 

States Department of Agriculture’s (USDA or the Department) Office of Administrative 

Law Judges on August 21, 2009 when the Department’s Office of Civil Rights (OCR)  



filed a letter forwarding the requests of Charles McDonald and that of another individual1 

for a hearing before an Administrative Law Judge. At the time that the letter was filed 

with the Hearing Clerk’s Office, the Administrative Records for the cases were also 

provided, which in the McDonald case included two reports of investigation and nine 

binders of documents.2  

The letter forwarded by OCR with their filing on August 29, 2009 was from Mr. 

McDonald’s counsel, Ben Whaley Le Clercq, dated July 14, 2009. The letter requested 

immediate review by an Administrative Law Judge, noting that despite a statutory 

mandate that a final determination be issued within 180 days after the filing of a Section 

741 Complaint, more than 10 years had elapsed in the instant case without such a 

determination.3 By letter dated August 24, 2009, the Complainant’s counsel was notified 

that the case had been docketed as SOL Docket No. 09-0177 and was being referred to 

the Chief Administrative Law Judge for assignment. On September 2, 2009, the case was 

assigned to my docket.  

A pre hearing Conference was conducted on September 21, 2009 in Washington, 

DC. Ben Whaley Le Clercq, Esquire of Mount Pleasant, South Carolina appeared for 

Charles McDonald and Stephanie Moore, Esquire and Brandi Peters, Esquire, Civil 

                                                 
1 In re: Richard Pearson, SOL Docket No. 09-0178. 
2 The Administrative Record for the McDonald case contains thousands of pages of documents 
(approximately four feet of shelf space) and required five boxes to hold the contents.  
3 McDonald and Pearson had earlier sought to pursue their claims in United States District Court on the 
theory that their underlying complaints “have effectively been denied by USDA’s unreasonable delay in 
making a final determination on their complaints.” In his opinion, Judge Friedman granted summary 
judgment to USDA, declined to find constructive denial, found that despite the delay encountered by 
McDonald and Pearson they still were required to exhaust their administrative remedies, that exhaustion 
required Administrative Law Judge review and that there was no dispute that the plaintiffs had failed to 
seek and obtain Administrative Law Judge review. Benoit, et al. v. United States Department of 
Agriculture, 577 F. Supp. 12, 23 (D.C. 2008) Although the record contains a draft “Expedited Agency 
Position Statement” which found insufficient evidence of discrimination and recommended closure, no 
denial of the claim by OCR appears to have been made prior to referral to the Office of Administrative Law 
Judges. D109-112. In its brief, the Government suggests that the Complainant’s decisions to join litigation 
in The United States District Court delayed the Department from acting on his complaint. Gov Brief at p. 3. 
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Rights Litigation Division, Washington, DC appeared on behalf of the Department.4  The 

parties expressed willingness to attempt mediation so the case was referred to then Chief 

Administrative Law Judge Marc R. Hillson for mediation proceedings;5 however, the 

case concurrently proceeded along the litigation path and deadlines were established for 

the exchange of witness and exhibit lists and for the exchange of exhibits in the event of 

trial. Due to the large size of the administrative record, counsel were asked to consult 

with each other, to prepare a Joint Appendix containing the relevant documents in the 

case, and to have the documents Bates™ Stamped for ease of reference during trial.6 The 

matter was then set for hearing to commence on January 12, 2010 in Columbia, South 

Carolina. Docket Entry 4. 

On December 22, 2009, the Department filed a motion with numerous 

attachments asking for a clarification of the issues, seeking to strike a number of the 

Complainant’s witnesses and last, asking for clarification of the location of the hearing.7 

Docket Entry 20. Given the brief period of time prior to the commencement of the 

hearing and the overlay of the holiday season, the motions concerning clarification of the 

issues and to strike witnesses were deferred until after commencement of the hearing. 

Docket Entry 21. On January 6, 2010, the Department filed the Agency’s Final 

Submission of Additional Documents and Witness List and the following day filed their 

                                                 
4 Ms. Peters’ participation was confined to this appearance; Stephanie Masker, Esquire later entered her 
appearance as Co-Counsel for the Respondent.  
5 Mediation was conducted on November 17, 2009 in Charleston, South Carolina; however, the parties 
were unable to reach any resolution. 
6 Regrettably, the parties were unable to agree on what constituted the relevant documents in the case and 
each party independently identified and submitted their respective documents. The Complainant also 
submitted a binder of exhibits which were used during the hearing. As a result, there is considerable 
overlap and duplication of the exhibits, with many of the documents appearing both parties’ binders. 
7 The Order identifying the hearing site as being in the Second Floor (Grand) Courtroom of the Historic 
Courthouse located at 84 Broad Street in Charleston, South Carolina had been entered on December 18, 
2009, but apparently had not before received by Government counsel prior to the preparation of the 
Motions.  
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Opposition to Complainant’s Motion to Supplement Exhibit and Witness Lists; Provide 

Information about Witnesses; Allow Certain Evidence; and Establishment of Fixed Dates 

for Testimony. Docket Entries 23, 24. These matters were also deferred without entry of 

an Order to be heard after the commencement of the hearing. 

The oral hearing of this action commenced on January 12, 2010 in Charleston, 

South Carolina and continued from day to day, until recessed on January 15, 2010 at the 

conclusion of the Complainant’s case. As an accommodation to Agency counsel, the 

location of the resumed hearing was changed to Washington, DC and the proceedings 

reconvened on February 22, 2010 and concluded on February 26, 2010. Fifteen witnesses 

testified. During the testimony of the various witnesses, references were made to both 

parties’ documents, as well as to the Complainant’s book of exhibits.8 Concurrent briefs 

were directed to be filed forty-five days after the filing of the transcript of the final 

portion of the hearing.9 Briefs were received from both parties and the matter is now 

ready for disposition. 

Historical Background of Discrimination Complaints by African American 
Farmers against the Department of Agriculture 

 
In 1997, three African-American farmers brought a class action against the United 

States Department of Agriculture alleging racial discrimination in the administration of 

federally funded credit and benefits programs. Pigford v. Glickman, No. 97-1978 (D.D.C. 

1997), 182 F.R.D. 341, (1998), 185 F.R.D. 82, 88 (D.D.C. 1999); Pigford v. Veneman, 

                                                 
8 The Petitioner’s exhibits were marked McDonald with the page number. A number of additional exhibits 
of the Petitioner were tabbed and included in a separate binder used at the hearings. The Department 
exhibits were marked D McDonald and the page number. References to the Petitioner’s exhibits will be 
indicated as M and the page number or to PX and the numbered tab. References to the Department exhibits 
will be indicated as D and the page number. References to the transcript will be indicated as Tr. and the 
page. 
9 The Petitioner sought an extension and without objection from the Respondent, both parties were given 
until May 7, 2010 in which to file briefs. Docket Entry 32. 
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141 F.Supp 60 (D.D.C. 2001), rev’d and remanded, 292 F3d. 918, 325 U.S. App. D.C. 

214 (2002). The Court certified the case as a class action on October 9, 1998. Pigford v. 

Glickman, 182 F.R.D. 341 (1998) The class ultimately included some 22,000 similarly 

situated black farmers from fifteen states.10  

Shortly before the farmers filed suit, the Department had released a report titled 

Civil Rights at the United States Department of Agriculture: A Report by the Civil Rights 

Action Team, (Washington, D.C.; February 1997) (CRAT Report) which had been 

commissioned in December of 1996 by then Secretary Dan Glickman. That report in 

examining the “painful history” of the Department’s dealings with African-American 

farmers concluded that local credit and loan agencies responsible for administering 

USDA programs had indeed often discriminated against the farmers. Id. at 6. The report 

went on to describe the complaints processing system as a “bureaucratic nightmare” that 

processed complaints slowly if at all while at the same time the agency proceeded with 

farm foreclosures even where discrimination may have contributed to the farmers’ plight. 

Id. at 22-25.  

Even before the release of the CRAT Report, the Department’s Office of the 

Inspector General (IG) issued a report to Secretary Glickman reporting that USDA had a 

backlog of complaints of discrimination that had never been processed, investigated or 

resolved. The Report indicated that immediate action was needed, and concluded that the 

                                                 
10 A second putative class action was filed the following year and included farmers after the cut off for the 
Pigford class, but before the July 7, 1998 filing date of the Complaint in the second action. Brewington v. 
Glickman, Civil Action No. 98-1698. On January 5, 1999, prior to entry of the Consent Decree, the parties 
moved to consolidate the Pigford and Brewington cases which motion was granted by the Court. As of 
February of 2005, more than 13,700 Pigford claimants had received compensation totaling more than $839 
million. USDA/OIG-A/03601-11-AT. 
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complaint process at Farm Services Agency (FSA)11 lacked “integrity, direction and 

accountability.” Report to the Secretary on Civil Rights Issues- Phase I: Farm Loan 

Programs- Civil Rights Complaint System, USDA/OIG Report No. 50801-2 (January 27, 

1997); See, Pigford, 185 F.R.D. at 88. A subsequent report from that office issued in 

September of 1997 found that the backlog of civil rights discrimination complaints had 

grown significantly since the issuance of the February report from 241 open complaints 

to 984.12 This second Report suggested that while the restructured OCR might be capable 

of ensuring that a backlog does not appear in the future, it recommended Department take 

additional efforts to reduce the backlog of complaints and to correct other deficiencies 

found in the report. Minority Participation in Farm Service Agency’s Farm Loan 

Programs-Phase II, USDA/OIG-A/50801-3-Hq; September 29, 1997, p 1-2, 8-11. A 

series of Departmental IG Reports were made between 1997 and March of 2000 and 

thereafter which were critical of OCR’s operations and its failure to adequately address 

the backlog of civil rights complaints. A 2005 Report concluded that progress had been 

made in most areas, but that deficiencies still existed and that additional emphasis was 

needed in the area of processing minority applications, that Civil Rights Compliance 

Reviews were needed and that the National Outreach Program should coordinate with 

County Officials to reach local minority communities. Audit Report, Minority 

Participation in farm Service Agency’s Programs, USDA/OIG-A/03601-11-AT, 

November 17, 2005. 

Numerous reports and news accounts have since discussed the fact that many 

complaints of discrimination related to agency actions were filed with USDA between 

                                                 
11 FmHA ceased to exist in 1994 and the farm loan functions previously performed by FmHA were 
assumed by FSA.  
12 Of these, 474 were attributable to FSA. 
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1981 and 1986, but were never processed, investigated, or forwarded to the appropriate 

agencies for conciliation because of “reorganizations” within USDA in the early 1980s.13 

The impact of those reorganizations and disbanding of the Office of Civil Rights at the 

Department in 1983 clearly was profound, resulting in effectively denying vast numbers 

of complainants the administrative structure to seek relief under such anti-discrimination 

statutes as the ECOA as the statutes of limitations expired while the complainants waited 

in vain for a response from USDA. 

In the 1999 decision approving the Consent Decree in the Pigford case, United 

States District Judge Paul L. Friedman wrote: 

For decades, despite its promise that “no person in the United States shall, on the 
ground of race, color, or national origin, be excluded from participation in, be 
denied the benefits of, or be otherwise subjected to discrimination under any 
program or activity of an applicant or recipient receiving Federal financial 
assistance from the Department of Agriculture,” 7 C.F.R. §15.1, the Department 
of Agriculture and the county commissioners discriminated against African 
American farmers  when they denied, delayed or otherwise frustrated the 
applications of those farmers for farm loans and other credit and benefit 
programs. Further complicating the problem, in 1983 the Department of 
Agriculture disbanded its Office of Civil Rights and stopped responding to claims 
of discrimination. These events were the culmination of a string of broken 
promises that had been made to African American farmers for well over a 
century. Pigford v. Glickman, 185 F.R.D. 82, 85 (D.D.C. 1999) 
 
Congress sought to remedy the plight of the large number of individuals affected 

by the USDA reorganizations in 1998 by enacting section 741 which retroactively waived 

the ECOA’s two year statute of limitation for all individuals who had filed “eligible 

complaints” with USDA.14 That legislation afforded two alternative avenues of relief: (1) 

                                                 
13 See,eg., United States Government Accounting Office Reports: U.S. Department of Agriculture: 
Problems Continue to Hinder the Timely Processing of Discrimination Complaints, GAO-99-38; and U.S. 
Department of Agriculture, Management of Civil Rights Efforts Continues to be Deficient Despite Years of 
Attention., GAO-08-755T 
14 The term “eligible complaint” means a non-employment related complaint that was filed with the 
Department of Agriculture before July 1, 1997 and alleges discrimination at any time during the period 
beginning January 1, 1981 and ending December 31, 1996.  Section 741(e).  
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Complainants could file an action directly in federal court, provided they did so by 

October 21, 2000 (§741(a)); or (2) they could seek a determination on the merits of their 

complaints by USDA (§741(b)) and then obtain review in federal court if their claims 

were denied administratively. (§741(c)) Administrative decisions on complaints 

submitted under §741(b) were to be rendered within 180 days “to the maximum extent 

practicable.” §741(b)(3). 

After the Congressional intervention, the parties in the Pigford class action 

entered into a Consent Decree which was preliminarily approved on January 5, 1999. 

Following a hearing in March of 1999, modifications were made to the Decree and the 

revised terms were finally approved in the April 14, 1999 Decision.15 Pigford v. 

Glickman, 185 F.R.D. 82, 88 (D.D.C. 1999). The high hopes generated at the time of the 

entry of the Consent Decree however were not to be realized as class counsel’s inability 

to meet critical consent decree deadlines prompted severe court criticism and ultimately 

required further modification and litigation involving that decree.16  Pigford v. Veneman, 

141 F.Supp 60 (D.D.C. 2001); rev’d and rem, 292 F3d. 918, 325 U.S. App. D.C. 214 

                                                 
15 Judge Friedman’s decision commences with “Forty acres and a mule” and eloquently narrates the history 
of the Freedmen’s Bureau, the 1862 Congressional debate over the issue of providing land for former freed 
slaves, the creation of the Department of Agriculture envisioned by President Lincoln as the “people’s 
department,” and the dramatic decline in the number of African-American farmers over time, attributing 
much of the responsibility for the decline to the United States Department of Agriculture and the county 
commissioners to whom it granted so much power. The decision included the plaintiffs’ estimate that the 
settlement in the consolidated class action cases could reach the sum of $2.25 billion making it the largest 
civil rights settlement in the history of the country. Pigford, 185 F.R.D. at 95. 
16 The Pigford Consent Decree established a two track dispute resolution process. Those with little or no 
documentary evidence would receive a virtually automatic cash payment of $50,000 and forgiveness of 
debt owed to USDA (Track A), while those who believed that they could proved greater damages could 
prove their cases with documentary or other evidence by a preponderance of proof under the traditional 
burden of proof and receive an award without any cap consistent with the damages proved. (Track B). Both 
types of cases were presented to an adjudicator whose decision was final, except in cases of clear and 
manifest error. Those choosing neither option could opt out of the class and pursue their individual 
remedies in court or administratively. Mr. McDonald chose the third option.   
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(2002). Even today, many of the class members are still awaiting Congressional action 

which would facilitate resolution of their claims.17 

This case, heard now more than twenty years after the initial claim of 

discrimination, well illustrates both the procedural obstacles faced by a claimant as well 

as the evidentiary difficulties occasioned by the passage of time in presenting a claim.  

Discrimination Claims under ECOA  

 ECOA creates a private right of action against a creditor who discriminates 

against an applicant “with respect to race, color, religion, national origin, sex, marital 

status, or age….” 15 U.S.C. §1691. As the statute defines creditor to include the 

“government or governmental subdivision or agency,” it has been construed to constitute 

a waiver of the United States’ sovereign immunity. 19 U.S.C. §1691a(f); Moore v. 

USDA, 55 F.3d 991, 994-995 (5th Cir. 1995); Williams v. Conner, 522 F. Supp 2d. 92, 99 

(D.D.C. 2007). Although ECOA requires that actions be brought within two years of the 

date of the violation, the statute of limitations is extended for this case under Section 741, 

7 U.S.C. §2279, note. 

 A credit applicant may prove unlawful discrimination under ECOA under one or 

more of three theories: (1) direct evidence of discrimination; (2) disparate impact 

analysis; and (3) disparate treatment analysis. See, Faulkner v. Glickman, 172 F. Supp.2d 

732,737 (D. Md. 2001); AB & S Auto Service, Inc. v. South Shore Bank of Chicago, 962 

F.Supp 1056, 1060 (N.D. Ill. 1997); Shiplet v. Veneman, 602 F. Supp. 1203, 1223 (D 

Mont. 2009). 

                                                 
17 See, Krissah Thompson, Q & A with Agriculture Secretary Tom Vilsack, Washington Post, February 16, 
2010; Carey Johnson, U.S. approves settlement for black farmers, Washington Post, February 19, 2010; 
and Krissah Thompson, Hope, worry about bias suit with black farmers; Agreement gives other minorities 
optimism, but funds…., Washington Post, February 26, 2010. 
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 Direct evidence is that evidence which establishes the existence of discriminatory 

intent without any inference or presumption. Standard v. Sterling Bank, A.B.E.L. Servs, 

Inc., 161 F.3d 1318, 1330 (11th Cir. 1998). In the Standard case, the Court wrote “only 

the most blatant remarks, whose intent could be nothing other than to discriminate on the 

protected classification are direct evidence of discrimination.” Id. at 1330. 

Where there is no direct evidence of discrimination, a claimant may prove his or 

her case by first meeting the burden of making a prima facie showing of circumstantial 

evidence of racial discrimination. See, Arthur Young & Co. v. Sutherland, 631 A.2d 354, 

361 (D.C. 1993). Disparate impact and treatment claims are evaluated under the 

framework of analysis established in McDonnell Douglas Corp. v. Green, 411 U.S. 792 

(1973).18  

To establish a prima facie showing of circumstantial evidence of discrimination, a 

claimant must prove: (1) that he or she is a member of a class protected by the statute; (2) 

that he or she applied for and was qualified to receive a credit benefit; (3) that despite his 

or her qualification for a credit benefit, it was denied or withheld from him or her; and (4) 

that he was treated less favorably than other similarly situated individuals who were not 

members of his or her protected class.  McDonnell Douglas, 411 U.S. at 802. The 

elements must be established and not merely incanted and failure to prove any element 

results in a failure to make a prima facie showing. Coco v. Elmwood Care, Inc., 128 F.3d 

1177, 1178 (7th Cir. 1992); Rowe v. Union Planters Bank, 289 F.3d 533 (8th Cir. (2002); 

Peele v. Country Mut. Ins. Co., 288 F.3d 319, 331 (7th Cir. 2002). 

Once the claimant makes a prima facie showing, the burden shifts to the creditor 

to articulate a legitimate, non-discriminatory reason for the rejection. McDonnell 
                                                 
18 See, Chiang v. Veneman, 385 F.3d 256 (3d Cir. 2004) for a collection of such cases. 
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Douglas, 411 U.S. at 802-803; see also, Texas Dep’t of Community Affairs v. Burdine, 

450 U.S. 248, 254 (1981). Should the creditor satisfy its burden, the claimant is then 

given an opportunity to prove by a preponderance of the evidence that the legitimate 

reasons offered by the creditor were not its true reasons, but rather were a pretext for 

discrimination. The creditor need not persuade the court that it was actually motivated by 

the proffered reasons, but is sufficient if the creditor’s evidence raises a genuine issue of 

fact as to whether it discriminated against the claimant. Burdine at 248. 

Discussion 

 Charles McDonald asserts that the USDA violated the Equal Credit Opportunity 

Act, 15 U.S.C. §1691, et seq. (ECOA) by discriminating against him because of his race 

in connection with certain of the USDA’s credit and non-credit benefits programs for 

farmers.19 Charles McDonald is an award winning corn-producing farmer, who has been 

recognized by the Palmetto Corn Club, an organization that annually honors top crop 

producers.20 In years prior to 1985 McDonald and his brother Richard Miller farmed well 

over 1,000 acres; however, as a result of credit denials, delayed and untimely loans and 

servicing decisions by FmHA, he alleged that he was forced into foreclosure and 

bankruptcy and ultimately forced to reduce the size of his farming operation to only 

approximately 300 acres, suffering a corresponding loss of income and wealth. Tr. 237, 

361-364, 378. 

                                                 
19 These programs were originally administered by Farmers Home Administration (FmHA). FmHA ceased 
to exist in 1994 and responsibility for its farm programs and those of the former Agricultural Soil and 
Conservation Service (ASCS) was assumed by Farm Services Agency.   
20 The Palmetto Corn Club and Contest was sponsored by the Cooperative Extension Service of Clemson 
University for the Pee Dee, Savannah, and Midland/Piedmont Extension Districts. Charles McDonald was 
a 200 bushel per acre Corn Club member in 1992, with a yield of 205.71 bushels per acre, and was 
recognized for his production in 1994. PX-53. McDonald was also recognized at the 1997 Ag Expo in 
Columbia, South Carolina was a first place county winner having produced 203.48 bushels of corn per acre. 
PX-58A. 
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Actions brought under ECOA are required by the Act to be brought not later than 

two years after the occurrence of the violation (15 U.S.C. §1691e(f)); however, Congress 

passed Section 741to toll ECOA’s statute of limitations so that USDA claimants who had 

previously filed administrative claims of credit discrimination would not be penalized 

because the Agency had failed to take action on those pending claims. As with any 

consent to be sued, the grant of jurisdiction must be strictly construed and cannot be 

enlarged beyond the language of the waiver.  

The record documents that Mr. McDonald complained of discrimination on at 

least three separate occasions that were regarded as “accepted complaints.” The first  

instance was in the form of a letter from Mr. McDonald dated October 9, 1984 to Senator 

Strom Thurmond requesting assistance in connection with his application for a loan (the 

1984 applications).21 D34. The second instance was made in person by Mr. McDonald at 

a meeting with Farm Services Agency County Executive Director William W. Rowe on 

May 16, 1996 and documented in a letter to Mr. McDonald written on the same date by 

Mr. Rowe.22 D47,48. An acknowledgment letter from OCR indicates that a third 

                                                 
21 Although the Investigative Report for Docket No. 1183 makes note of the 1984 complaint, it appears that 
no action was taken to process, investigate or to resolve it as a discrimination complaint until after the 
second complaint was filed in 1996. McDonald’s letter of October 9, 1984 was only the first of several 
letters and other contacts made by the McDonalds to Senator Thurmond and other Congressional 
Representatives and their staffs. See, D36, 40-45, 49, 52-53.  
22 The initial Investigative Report (Case Number 970401) was drafted by Autry Slay, an employee of 
Direct Data, Inc., a contractor hired by OCR and appeared to be limited to McDonald’s inability to get his 
established corn crop yield increased. D394-406, Tabs 61-63. A second and more comprehensive 
Investigative Report bears Docket Number 1183. It was dated January 9, 2003 and was prepared by Philip 
L. Newby and Ruihong Guo. It cites May 16, 1996 as the date of complaint; however, in the Introduction 
the history of three complaints is noted and the report addresses the allegations contained in all three 
complaints. D1-16. Only excerpts from the two Investigative Reports were contained in the trial exhibits, 
but both reports in their entirety with all attachments are in the materials identified in footnote 2. A Fact-
Finding Inquiry prepared by the Program Complaints Inquiry Branch in Montgomery, Alabama was less 
inclusive in scope. D17-25. 
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complaint was filed on April 1, 1997 which presumably was in written form; it was 

assigned Case Number 970401-504.23 D-3, 50-51, 58-59. 

As no evidence was introduced which met the blatant remark standard evincing 

intent which could be nothing other than to discriminate, an analysis must be made of the 

circumstantial evidence which was introduced.  

Petitioner’s Allegations of Discrimination 

Charles McDonald raises thirteen allegations of discrimination in his Post Hearing 

Brief: 

1. Charging McDonald a higher interest rate on a 1980 loan than that to which he 
 was entitled… 

2. Failing to disburse loan funds in a timely manner once approved, and 
 disbursing less funds than Petitioner was approved for or for which the Petitioner 
 was eligible under USDA programs:   
 3.  Failing to advise McDonald about and failing to make available to McDonald 
 introductory farmer, limited resource, and/or socially disadvantaged farmer 
 programs to which he was eligible.  
 4. Terminating an interest credit agreement (lowering McDonald’s interest rate 
 and monthly payments on his home loan) in 1983 prior to its expiration.  
 5.  Wrongfully denying McDonald, Mrs. McDonald and/or McDonald’s half 
 brother Richard Miller access to USDA loan programs (includ[ing] FO, OL, and 
 EE) in 1984, after initially approving loans.  
 6. Wrongfully and arbitrarily denying McDonald, Mrs. McDonald, and/or  
 McDonald and his half brother Richard Miller’s 1984 partnership loan application 
 based on the inaccurate conclusion that the Small Business Administration (SBA) 
 would not subordinate a loan to McDonald and Miller.  
 7. Not extending emergency, farm ownership, and farm operating loans for which 
 he and his wife qualified in 1984, 1985, and 1986, when similarly situated white 
 farmers were extended such loans. Mrs. McDonald’s applications were entitled to 
 “new farmer” loan processing in 1984-1986, but did not receive them.  
 8. Wrongfully processing McDonald’s loan applications in a slow and dilatory 
 fashion, when similarly situated white farmers got loans and assistance in a timely 
 fashion.  

                                                 
23 Although the initial Investigative Report dated April 24, 1998 contains the Case Number 970401, no 
Investigative Report has been located for Case Number 970401-504. The record does contain a letter dated 
April 1, 1997 from Fred Broughton written to Leonard Hardy, Jr., Deputy Administrator for Operations and 
Management on Charles McDonald’s behalf which is consistent with the issues mentioned in the 
acknowledgment letter. See, D54.  
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 9. Failing to advise McDonald of and/or failing to make available to McDonald 
 numerous USDA loan and Rural Housing programs, including the “Continuation 
 Policy,” the Reagan “debt set aside” program, and other refinancing, loan 
 forgiveness, loan moratorium, interest reduction/abatement, and other programs 
 of a similar nature.  
 10. Wrongfully and intentionally altering loan documents on McDonald and his 
 wife’s verification of employment (VOE) so that McDonald and his wife would 
 appear not to qualify for low income farming programs, when in fact the opposite 
 was true, in order to deny McDonald and his wife access to such programs.  
 11. Failing to adequately respond to numerous complaints lodged by McDonald 
 complaining of mistreatment by USDA.  
 12. Failing to assign an appropriate established yield on McDonald’s crops in the 
 period 1981-1998, despite McDonald’s continuing and at least annual requests for 
 the same, despite the fact that McDonald was an award winning corn producer, 
 when similarly situated white farmers such as Vikki Brogdon were able to 
 increase their established yields.  
 13. Failing to advise McDonald of his rights of appeal in the actions cited above. 
 Petitioners Post Hearing Brief, p. 9-10. 
 

The Agency Position  

 In addition to asserting that some of the Complainant’s allegations are time 

barred, the Agency position is that it did not discriminate against the Complainant and 

that the Complainant failed to produce evidence that the Federal Government 

discriminated against him on any basis. 

The Eligible Complaints of Discrimination 

 Given the limited scope of the waiver of the statute of limitations contained in 

Section 741, only “the discrimination alleged in an eligible complaint” can be considered 

as not barred by the statute of limitations. Section 741(a). The term “eligible complaint” 

is further defined by statutory and regulatory provisions and is confined to those 

complaints filed before July 1, 1997 and which allege discrimination at any time between 

the period beginning on January 1, 1981 and ending on December 31, 1996. 24 Section 

741(e). Accordingly, even though the record may support a finding of discrimination as 

                                                 
24 See, Footnote 14, supra. 
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to other matters which were not previously alleged in an eligible complaint, without 

establishing some enabling jurisdictional basis for doing so, only those allegations 

previously filed during the specified period will be considered in this Decision. Similarly, 

Petitioner’s claims for relief under the Fifth and Fourteenth Amendment to the 

Constitution and the Civil Rights Act of 1964 fall outside my limited jurisdictional 

authority as an Administrative Law Judge. 

 Identification of the specific allegations of discrimination reachable under Section 

741 which were made during the pertinent time frame and which the Agency accepted for 

examination and investigation record can be discerned by examining the two Reports of 

Investigation contained in the record. While the findings and conclusions contained in the 

two reports are in no way binding upon either the fact finder or the Secretary, they 

nonetheless do provide a helpful analysis of the complaints made on two different 

occasions by individuals charged by OCR with the responsibility of investigating and 

making findings and recommendations concerning the allegations of discrimination.  

 Autry Slay, an employee of Direct Data, Inc., a contractor for the Office of Civil 

Rights conducted the first investigation on April 16-18, 1998. Investigative Report, Case 

Number 970401, April 24, 1998 (Slay Report); D393-406; PX70-71.25 The Slay Report 

focused upon whether discrimination was involved in the setting of McDonald’s 

established corn crop yields which are used by USDA in evaluating loan eligibility, 

disaster payments, deficiency payments and other program benefits. McDonald had 

actual corn production history of over 100 bushels per acre between 1989 through 

                                                 
25 The full Investigative Report for Case Number 970401 in its original form contained tabs A-I and A-F 
and is found in the Administrative Record. The material previously contained in Tabs G and H has been 
removed and was not included. It appears that parts, but not all of the full report were introduced by the 
parties during the oral hearing.D393-404 and PX70-71 are found at Tab E in the original report. 
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1993:26 however, his established corn crop yield was only 57 bushels per acre, despite his 

continued efforts to have it increased to a level consistent with his actual production. 

D405. Statistics and a graph contained in the report compared the average established 

yields of nine black and nine white corn producers. D406. That study revealed that the 

average established yield for the black farmers was 58 bushels of corn per acre while the 

average for the white farmers was almost twice as much at 101 bushels of corn per acre.27 

Without examining the mechanics of how established yields are set, the Slay Report 

concluded there was merit to the complaint of discrimination and noted that there were 

many cases where blacks and small farmers went out of business because of 

inappropriately low yields. D400. It also recommended that McDonald’s established 

yield for his corn crop be increased from 57 bushels per acre to 155 bushels per acre and 

that he be compensated for a loss of income for a ten year period. D404, PX71. 

 The second report identified as Docket 1183 was prepared by Philip Newby and 

 Allegation 2. Whether the complainant’s loan applications were delayed. 
 yield, 

. 

                                                

Ruihong Guo28 (Newby/Guo Report) was initiated on October 9, 2002 and completed on 

January 9, 2003.   The Newby/Guo Report identified four allegations of discrimination: 

 Allegation 1. Whether the complainant was denied EM, FO and OL Loans. 

 Allegation 3. Whether the complainant was improperly assigned a low crop
 which allegedly affected his ability to receive disaster payments and loans
 Allegation 4. Whether the complainant was treated less favorably than White 
 farmers in crop yield assessment. D3, PX-79, p. 3-4 
   

 
26 The chart of McDonald’s actual production history reflected production of a low of 90 bushels in 1989 
experienced after severe losses from Hurricane Hugo to a high of 137 bushels in 1992, with an average of 
108 bushels between 1989 and 1993.  Tab E3A, D405.  
27 Tab E3B, D406, PX69. 
28 At the time the Newby/Guo Report was prepared, both Philip Newby and Dr. Ruihong Guo were USDA 
employees assigned to the Office of Civil Rights. Tr. 756, 973-974. Newby still works in that office; Dr. 
Guo now is the Director of Enforcement, Compliance and Enforcement Division, for the National Organic 
Program in the Agricultural Marketing Service, USDA. Tr. 970, 973.  
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 With only minor exceptions, the Newby/Guo Report concluded either that 

evidence existed that McDonald had been discriminated against or the Agency had failed 

to meet its burden of proving that there was a legitimate business reason for their action. 

D13-16, PX-79, p. 13-15. Because of the use of a 1996 version of the regulation (7 

C.F.R. §1945.163), the Report erroneously concluded that the February 1984 EM loan 

denial was improper because the 1996 version, unlike the provisions in effect in 1984, 

required calculations to be rounded to the nearest whole number. D13-14. It also found 

that FSA had failed to provide documentation of Mrs. Miller’s salary amount and as 

required by the regulation that governed the county committee’s approval authority for 

outside (non-farm) income for February 1984 OL and FO loans. D14, PX-79 at p.13-14. 

As to the May 1984 Loan Application and the 1985 Loan Application, the Newby/Guo 

Report noted that the files provided did not contain documentation of official notice or 

correspondence explaining why the May 1984 Loan Application was cancelled after 

being initially approved and no documentation or official notices were provided giving 

any reason for the denial of the 1985 Loan Application. D14, PX-79 at p.14. 

 With respect to the allegation that McDonald’s loan applications were delayed, 

the Newby/Guo Report concluded that while the February 1984 application for services 

was acted upon in a timely manner, action on the 1985 and 1986 applications were 

delayed.29 D15-16, PX-79 at 15-16. Similar to the Slay Report, the Newby/Guo Report, 

                                                 
29 Delay in processing loan applications of black farmers was noted in the CRAT Report which found that 
in several Southeast States, it took three times as long on average to process African-American loan 
applications as it did for nonminority applications. CRAT, p.21. The Report also noted that “[b]y the the 
processing is completed, even when the loan is approved, planting season has already passed and the 
farmer either has not been able to plant at all, or has obtained limited credit on the basis of an expected 
FSA loan to plant a small crop, usually without the fertilizer and other supplies for the best yields. Id. at 15.   
Similarly, the Inspector General’s Report, Minority Participation in Farm Service Agency’s Farm Loan 
Programs-Phase II, September 1997 using FSA’s APPL Data Base reflected processing times of an 
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without examining the process by which established yield were set, concluded that 

McDonald had been assigned an improperly low established corn crop yield. D16, PX-

79, p. 16. Consistent with the prior allegation, it also concluded that McDonald was 

treated less favorably than white farmers in the assignment of established corn crop yield. 

D16.  

Member of a Protected Class 

 The Agency has conceded that the Petitioner as an African-American or black 

farmer is a member of a protected class. Agency Post Hearing Brief, p. 19. 

The 1984 Emergency (EM) Loan 

 On February 13, 1984, Charles McDonald and his brother Richard Miller applied 

for, but were denied an EM loan. D437, PX-17. To be eligible to qualify for such a loan, 

the applicant must have: (1) been a United States citizen; (2) been an established farmer; 

(3) been farming in a designated disaster area; (4) have suffered a 30% production loss; 

(5) possessed legal capacity; and (6) intended to keep farming. 7 C.F.R. 

§1945.163(2)(v)(1984); D1742.  

 The application for the McDonald/Miller EM loan was denied on the grounds that 

McDonald and Miller had not sustained a 30% production loss. Two calculations were 

made of the production loss sustained by McDonald and Miller. D153-157, 418, PX-13. 

Although both were signed, the first Form FmHA 1945-26, Calculation of Actual Loss 

dated February 13, 1984 appears to have been superseded by the second which computed 

the loss at 29.61% and was dated March 15, 1984.30Id. The provisions of  7 C.F.R. 

                                                                                                                                                 
average of 40 days for White farmer applications, but 56 for African-American farmers. USDA/OIG-
A/508-1-3-Hq, p.27. 
30 The Newby/Guo Report concluded that the computation should have been rounded to the closest whole 
number based upon a 1996 version of the regulation. Had that provision been in effect, based upon the 
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§1945.163 in effect during 1984 established three prioritized alternative methods for 

making the Calculation of Actual Loss with reliable actual production records using the 

best four of the prior five years immediately preceding the disaster year being given first 

priority. 7 C.F.R. §1945-163(a)(1)(i), Tr. 1146, D1740. The second priority was given to 

established yields and the third and last priority was the use of County or State crop 

yield/acre averages. 7 C.F.R. §1945.163(a)(1)(ii-iii), D1740. Although a FmHA Form 

1945-22 was completed in connection with the application, only entries for the disaster 

year were made rather than completing the entire form as is provided in the regulation.31 

Tr. 1146, 1619, D149, 1739-1746. Examination of the FmHA Form 1945-26 and the 

testimony given during the hearing reflects that a county average of 85.4 bushels per acre 

was used rather than the farm’s actual production yields for the best four of the five years 

prior to the disaster year.32 Tr. 1150, D153-154, D156-157, 418.  The use of the county 

average of 85.4 bushels of corn per acre clearly was more favorable to McDonald and 

Miller than a use of their established yield of only 57 bushels of corn per acre would have 

been in making the calculation; however, the failure to use the actual production yields of 

over 100 bushels of corn per acre for the farm, if such proof existed,33 even after 

deduction for program payments or disaster payments, potentially denied McDonald and 

his brother the EM loan for which they had applied. In denying the loan, the Agency 

                                                                                                                                                 
computation as made, the EM loan should have been approved. No rounding up provision language was 
found in the 1984 version of the regulation. 
31 No running record entry explains the incompleteness of the form. Sidney M. Brown, Jr. testified that in 
the 1980s, actual production yields should have been used. Tr. 1619. He also testified that it was his duty to 
help applicants complete the forms. Tr. 1645-1646. 
32 No specific testimony was given as to McDonald’s actual corn crop yields for the years 1979 through 
1983.  
33 See, Tr. 236; however, McDonald conceded that there were a number of hot dry years in the early 80s, so 
actual production yields for the average of the best four of five years prior to the disaster year could have 
been less than the 100 bushel per acre average McDonald suggested. In 1984, USDA calculated his corn 
yield at 125.8 bushels per acre. PX-28.  

 19



articulated a legitimate non-discriminatory reason for the denial of the EM loan which 

was consistent with the permissible alternatives set forth in the regulation.34 Tr. 1239-

1240. One may speculate whether a more favorable result would have resulted from the 

use of actual corn production yields or whether the county officials charged with helping 

him during the application process failed to explain to McDonald because of his race the 

option of using or proving his actual corn production yields for the prior years during a 

period when he was eligible to do so; however, the record falls far short of establishing 

either.35 Accordingly, the Petitioner failed in his burden to establish that he was eligible 

for the loan or that the reasons advanced for the denial were pretextual. 

The February 1984 Operating (OL) and Farm Ownership (FO) Loans  

 On February 13, 1984, Charles McDonald signed a FmHA Form 410-1 

Application for FmHA Services on behalf of himself and wife Edna McDonald. D134-

135, M136-137, PX-12. On the same day, his brother Richard Miller also signed one on 

his own behalf and that of his wife Madgelene Miller. D413-414, D429-430, PX-15. 

McDonald and Miller also signed a third FmHA Form 410-1 as partners. D136-137, 

M134-135, PX-10. The running record entry for that date acknowledges that both 

individual and the partnership applications were submitted. D129, 1325. For reasons that 

are not documented, FmHA took no action on the individual applications and the County 

Committee made an adverse determination only as to the partnership’s eligibility for 

operating (OL) and farm ownership (FO) loans.36D158, 447-448, PX-17. As part of the 

                                                 
34 Although the use of the county average was the third alternative method, it nonetheless was a permissible 
figure to use and was more favorable than McDonald’s established yield. See, 7 C.F.R. §1945.163(a)(1)(i-
iii). 
35 Mr. McDonald’s testimony only indicated that the county officials completed the forms and computed 
the loss. Tr. 275-276, 488-489. 
36 The running record noted that the land was separately titled. D129,1325. 
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application process, McDonald and Miller executed a FmHA Form 431-2, Farm and 

Home Plan for the partnership.37 D145-148, PX-11. Section J, Line 10 on the fourth page 

of the Plan lists Non-Farm Income as being $26,400.00. D148. A Verification of 

Employment form returned by Edna McDonald’s employer indicated that her income for 

the past year had been $15,949.00 and that her salary for 1984 would be $17,052.00. 

D139, M1934, PX-13.  Although no Verification of Employment form appears to be in 

the record for Mrs. Miller, the separate application submitted by the Millers dated 

February 13, 1984 indicated that Mrs. Miller was employed by Campbell Soup Co. and 

that her estimated salary was $11,800.00. D413, PX-15. As the income limit for such 

loans in Clarendon County had been set by the County Committee at $18,000.00, even if 

there had been no farm income, the income of the two wives exceeded that amount and 

the County Committee properly determined that under the partnership application, 

McDonald and his brother were not eligible for the loans.38 D158, 447-448, PX-17.  

 While FmHA’s actions resulting in an adverse determination are initially entitled 

to a presumption that the actions taken were done in good faith and strictly on the basis of 

the numbers themselves without considering any other motivation,39 the disinclination to 

                                                 
37 Although McDonald and Miller provided information for the form, the testimony established that FmHA 
filled the form out. Tr. 275-276, 1617. 
38 The County Committee was required by 7 C.F.R. §1943.12(a)(4)(ii)(1984) to estimate typical income for 
successful residents in the area. No evidence was introduced as to whether the limit set for Clarendon 
County was consistent with or differed from surrounding counties in South Carolina.    
39 Although the majority of Clarendon County’s population is Black or African-American 
(http://en.wkipedia.org/wiki/Clarendon_County,_South_Carolina), the number of black farmers has 
declined dramatically. Hezekiah Gibson testified that when he was in high school, there were as many as 
250 black farmers; however, by 1979, that number had declined to about 100 and by 2010 was only around 
10. Tr. 645. Gibson also commented on the financial pogrom practice of white farmers “putting the 
squeeze” on black farmers and indicated that the general attitude toward black farmers was that if you [as a 
black farmer] had a piece of land that was producing good, they would come after it. Tr. 646, 654. The 
CRAT Report also noted this decline, indicating that in 1920, there were 950,000 minority farmers, but 
only 60,000 in 1992 and documented the commonly held perception that USDA was a partner in the taking 
of minority farm land. CRAT Report at 14-16. Clarendon County’s history also includes being the location 
involved in Briggs v. Elliott, the first filed of the four cases combined and decided as Brown v. Board of 
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effectively assist McDonald and his brother amounted to discrimination which can be 

inferred where there is no indication in the record that County officials ever suggested 

that the applicants would meet the eligibility requirements if they dissolved the 

partnership and applied separately as individuals as was suggested or required elsewhere 

by FmHA in granting loans to white farmers.40 See, In re Robert A. Schwerdtfeger, 67 

Agric. Dec. 244, 249 (2008).  Taking into account the totality of the evidence and finding 

evidence of a pattern of discrimination which was not rebutted, I find that the Petitioner 

has met his burden concerning this allegation. 

The [May] 1984 Farm Ownership (FO) Loan  

 Although the record is unclear as to the date of the application, Charles McDonald 

applied a second time for a Farm Ownership (FO) loan in 1984.41 An FmHA loan in the 

amount of $45,500.00 was approved by the County Committee on May 16, 1984 and the 

funds were obligated on May 24, 1984.42 M140, PX-19-20. Undated Closing Instructions 

were sent to W.C. Coffey, Jr. referencing his preliminary title opinion dated June 20, 

1984. M-1901-1902, PX-23. A Notification of Loan Closing dated July 18, 1984 was sent 

to McDonald; however, when he went on the scheduled date to the lawyer’s office for the 

                                                                                                                                                 
Education of Topeka, 347 U.S. 483 (1954). McDonald testified that “a few, not all, a few who were in 
charge---would do something…they destroy a lot of black families. Tr. 365-366. 
40 Although USDA employees routinely filled out forms and testified that they considered it their duty to 
assist applicants, the assistance provided to Charles McDonald appears to have been perfunctory. See, Tr. 
275-276, 1617, 1645-1646. 
41 In the Agency’s Post Hearing Brief, the Agency suggests that this application was made in 1985; 
however, the Newby/Guo Report made reference to a FmHA Form 440-2 dated May 16, 1984 indicating 
that McDonald was eligible for a FO loan and concluded that because of the lack of documentation in the 
agency records of any 1985 application that “It is highly possible that this refers to the “previously 
submitted loan application” mentioned in FmHA’s letter to Senator Thurmond on October 29, 1984. PX-
79, p 9. Clarence Ropp testified that his examination of the file did not reflect a 1985 application and that to 
the best of his recollection the application was made in 1984. Tr. 1157-1158. 
42 The amount approved of $45,500.00 is a significant reduction from the $285,500.00 of needed capital set 
forth in the 1885 Farm and Home Plan. Tr. 275-276, PX-10. The Certification Approval indicated joint 
participation by FmHA with South Carolina Rural Rehabilitation (SCRR) with that entity providing an 
additional $50,000.00. SCRR was to have the first lien and FmHA the second. PX-20. The running record 
account note date June 4, 1984 indicated that SBA would maintain third lien priority. PX-21. 
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closing, he was informed that the loan had been cancelled, the loan check was cancelled 

and had already been picked up by the County office and the loan was not extended 

during 1984. Tr. 286, M1903, PX-25. 

 Notwithstanding these events, it is clear that enhanced Congressional interest and 

continued scrutiny by both Senator Strom Thurmond (then the President Pro Tempore of 

the Senate) and Congressman Robin Tallon of South Carolina both of whom contacted 

Farmers Home on McDonald’s behalf,43 in October of 1984, the loan application was 

reactivated and McDonald was sent a letter telling him to make an appointment with the 

Acting County Supervisor to discuss his loan application. D38. On April 1, 1985, Mr. 

McDonald was advised that his loan application had been favorably considered. PX-32.  

A letter to Congressman Tallon dated April 4, 1985 from FmHA’s State Director verified 

McDonald’s statement that the Small Business Administration (SBA) had verbally agreed 

to subordinate in January of 1985, but indicated that FmHA could not process the loan 

until they had their agreement “in writing.”44 D39, M1907, PX-33. In writing to Mr. 

McDonald on April 10, 1985, Congressman Tallon indicated that he would request that 

SBA issue the letter of subordination and would forward it when received. D40, M1906.  

In the meantime, McDonald had been told that the FmHA office was busy processing the 

applications of other farmers and they didn’t know when they could get to his. Tr. 293. 

As the file reflects no subsequent action, it is unclear what transpired after April 10, 

                                                 
43 McDonald wrote Senator Thurmond on October 9, 1984 concerning the recall of the loan. D34, PX-29. A 
letter from the State Director to the Senator dated October 26, 1984 indicated that the Clarendon County 
Supervisor would be contacting Mr. McDonald in an effort to work something out. D37 PX-29, p. 4. 
McDonald again contacted the Senator in June of 1985 indicating that SBA had agreed to subordinate their 
lien, but that the loan still had not closed even though it was six months into the planting season because 
the County Office was busy with other farm loans. D41-42, M1908-1909, PX-33. 
44 Although Clarence Ropp testified that FmHA had no responsibility to secure the subordination, typically 
the closing attorney would have taken care of this for the borrower if that were a requirement for closing. 
See, Tr. 1161 The record documents that SBA was willing to subordinate and no reference has been made 
to any contrary position. D39, 41-42, M1907-1909, PX-33. 
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1985; however, it is clear that despite FmHA’s assurances, the loan was never made and 

McDonald was experienced a significant farm loss for 1985. Tr. 290-293. PX-29A.  

White farmers however did receive loans. Tr. 293. 

 In looking at FmHA’s actions concerning this loan, I have considered (1) the 

lengthy delay on the part of FmHA of better than a year after initially advising the 

Petitioner of his eligibility for the loan; (2) FmHA’s assurances giving the applicant 

repeated reason to believe that the  much needed loan would be made; (3) FmHA’s 

patently unacceptable excuse that they were busy with other farm loans; (4) the 

documented willingness of another government entity to subordinate their lien position to 

FmHA; and (5) the concurrent other adverse actions taken against McDonald.45 The 

evidence persuades me that county officials were intentionally seeking to esuriently 

compromise Charles McDonald’s financial condition and that each of the four elements 

of a prima facie showing of discrimination concerning this loan was established. The 

Agency’s explanation of the reason(s) for denial in this instance is unworthy of credence 

and cannot be accepted as a benign race neutral denial based upon legitimate program 

practices. As a result, I will find that the Petitioner has met his burden concerning this 

allegation.  

The 1986 Application of Edna McDonald  

 Even assuming pro arguendo that the Petitioner has standing to allege 

discrimination on his wife’s behalf (See, e.g., Dow Chemical Co. v. Schaefer Salt & 

Chemical Co. 1992 WL 672289 *17 (.N.J. July 21, 1992)), the record amply reflects that 

                                                 
45 Two weeks after meeting with William Duncan, in June of 1984, McDonald’ interest credit benefit which 
had been expected to run for two years was reviewed and terminated the following month. PX-22, 24. 
During the hearing, the Agency witness, Michael Feinburg, conceded that the regulation was not properly 
followed. Tr. 1559.   
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Mrs. McDonald’s was not eligible for a farm loan as she was a full time teacher not 

actively engaged in farming, was unacquainted with the farm’s finances, and failed to 

complete the application process. Tr. 1267-1270; See, 7 C.F.R. §1910.4(a)(1984).  

The Established Crop Yield 

 Charles McDonald’s established corn crop yield was addressed in both 

Investigative Reports46 and is relevant to his eligibility for the EM loan. Examination of 

this allegation requires review of both the method of assigning established crop yields 

and whether, as applied, the method used resulted in discriminatory treatment of black or 

other minority farmers. D1-16, 393-406, PX-70-71. At the hearing, Agency witnesses 

testified that established yields were established initially by the County Committee and 

approved by the ASCS District Director. Tr. 1660. The testimony indicated that the 

“established yield” was the result of a calculation that took into account the year in which 

an individual began farming, the historical production of the farm, and a comparison of 

that farm with three similar farms in the same county with an averaging of the existing 

yields for five years for the same crop on those three farms. Tr. 1658-1659, D1840-1844, 

1851. In cases (such as McDonald’s) where the property was inherited, any previously 

established yield passed to the individual inheriting the property.47 Tr. 465, 1689; D66, 

70.  Once an established yield was assigned to a tract of land, it became tied to the land 

so that subsequent owners had the same established crop yield unless the farmer 

                                                 
46 The established corn crop yield was the sole issue in the Slay Report and is addressed in the last two of 
the four allegations in the Newby/Guo Report. 
47 Charles McDonald inherited his yield of 57 bushels per acre when he inherited the land from his father. 
As corn crop yields improved dramatically over time, the use of historical production data while facially 
affecting all farmers disproportionately adversely affected black farmers who inherited their land and must 
be regarded as a major factor in the declining number of farms owned by black farmers.    
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proactively seeks to have his or her yield increased during a window of time in which 

increases are allowed. Tr. 1663.  

 The testimony introduced during the hearing established that farmers were 

permitted during limited windows of time as set forth in specified “Farm Bills” to provide 

documentation to ASCS (later FSA) to demonstrate that their actual yields were higher 

than their established yields by submitting five years of weight tickets, other proof of 

production, or ASCS forms 578 and 658 within established deadlines. The Agricultural 

Adjustment Act of 1980 allowed producers to prove their yields from 1981-1985. Tr. 

1664, D1869, 1918-1928. In similar fashion, the 2002 Farm Bill allowed producers to 

prove their yields for 2003. Tr. 1671, 1676, D1824-1832. McDonald testified that he had 

supplied the Agency with the requisite weight tickets to increase his yields during the 

period when the Farm Bill did permit yield changes, but the Agency claimed to have no 

records of him having done so and his established yield remains at a level well below his 

actual product even today despite Agency awareness of his actual yields being 

considerably higher than his established yield. Tr. 466-469. The evidence before me 

further indicates that while a number of white farmers succeeded in increasing their 

yields, no black farmer was identified as having increased his or her established yield. Tr. 

128, 139, 647-649. Clearly, the Agency could have presented evidence of Clarendon 

County black farmers having successfully increased their established crop yields from 

appropriate ASCS records; however, the failure to do so lends additional credence to the 

validity of this allegation.  

 Despite the blithe Agency aeolian assurances that the procedures for assigning 

established crop yields are completely race neutral provisions which result in all farmers 
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being treated equally, the comparison of the established corn crop yields of black and 

white farmers appearing in the record before me reflects that in practice despite the facial 

neutrality of the provisions black farmers were assigned established yields of roughly 

only half of those assigned to white farmers. Tr. 633-634, 644, PX-69. Without 

addressing the question of whether the method of computing established yields had any 

rational relationship to its intended purpose or whether proffered records were 

intentionally misplaced, lost or destroyed, given the ability of an all white County 

Committee to select the three comparable farms in the same county used in making the 

computation, it is clear that an established yield for a farm could be manipulated either up 

or down by the Committee without significant risk of detection by the ASCS Director 

during his review. The impact magnitude of the disparity is significant and in the absence 

of a persuasive explanation or comprehensive analysis of the established corn yields of 

all farmers in Clarendon County, South Carolina to account for such a difference, the 

conclusion that race was the predominant differentiating factor in creating a disparate 

impact upon black farmers including the Petitioner cannot be escaped. 

Difficulties Confronting the Petitioner  

 Although the alleged violations in this case occurred as early as 1984 and 

subsequent years, more than twenty years have elapsed before it proceeded to a point 

when it could be heard. In that period with the passage of time, memories fade, witnesses 

retire, move, disappear, become infirm or expire, and if available, are likely to have 

diminished endurance for extended examination or cross examination during a hearing. 
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More importantly, documentary evidence which might have existed near that time of any 

alleged violation may become unavailable.48  

 As noted earlier, the Petitioner has the burden of establishing a prima facie 

showing of discrimination. In doing so, Petitioners, including McDonald, start at a severe 

disadvantage as there is no provision for the use of discovery through subpoena power 

under the Rules of Practice applicable to these proceedings. I relied upon Agency counsel 

to act in good faith in the various document exchanges, but it is not clear that Petitioners 

were provided with copies of the entire administrative record in the possession of Agency 

Counsel. Although the administrative record in this case is voluminous,49  it is also 

obvious that documents in existence at the time of the alleged violations and at the time 

of the respective investigations are no longer included in the Investigative Reports 

appearing in the administrative record even though they once were included and 

referenced in certain of the narrative portions. Preparation of a case of this type is 

difficult enough when virtually all of the records required remain in the exclusive control 

of the Government. Some records which may have been of some significant benefit to the 

Petitioner were routinely disposed of by the Agency in the ordinary course of business 

after the passage of what was considered the requisite period of time.50  

 The purpose of a hearing in cases such as this is to determine the truth and to 

achieve Justice, with both sides aggressively representing their respective clients within 

                                                 
48 During his testimony, Clarence Ropp commented that the files that he had reviewed were very 
incomplete and documents which normally would be included were not there. Tr. 1139-1144. He also 
indicated that the files should have been maintained “forever.” Tr. 1202.  
49 Due to the parties’ inability to agree upon a joint record, unnecessary duplication, triplication and even 
quadruplication of some exhibits occurred as some exhibits appear in each of those tendered by the 
Petitioner in their volumes of exhibits, the Petitioner’s tabbed volume intended for use during the hearing 
and the Government’s volumes.  
50 Clarence Ropp testified that there was no way to tell whether any documents had been added or taken 
out. Tr. 1198. He did indicate that the files were very incomplete and that retention policies should have  
precluded them from being destroyed. Tr. 1139, 1202. 
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the structure provided. Differences of opinion are always to be expected and Agency 

counsel are required and expected to aggressively defend their client. In so doing, they 

may strike hard blows; however, as noted by the Supreme Court, they may not be foul 

ones. United States v. Berger, 295 U.S. 78, 88 (1935). In avoiding any approach to that 

line, it is helpful, if not essential, to constantly maintain focus on the purpose of the 

hearing rather than seeking to achieve some procedural or tactical advantage at any cost. 

This sense of judicial fairness is particularly applicable given the limited financial 

resources of individuals such as the Petitioner who have to compete against the enormous 

resources of the United States Government. While permitted under the applicable Rules 

of Practice, but considering the Petitioner’s onerous burden of persuasion: (1) the 

extensive record, but now incomplete, record already generated in the prior investigations 

of the discrimination allegations; (2) the filing of the type of prehearing motions in this 

case (some of which were filed in rapid succession without the normally allotted time to 

allow the Petitioner to reply) seeking prehearing discovery; (3) objections to extensions 

of time sought by the Petitioner to identify witnesses; (4) motions to limit the scope of the 

hearing; and (5) motions to preclude the testimony of certain witnesses on technical and 

procedural grounds,51 served more to adding to the difficult burden faced by Petitioner 

and his counsel than for any other purpose.  

 Of particular concern in this regard was the thinly disguised intimidating oral 

Motion by Government Counsel on January 14, 2010 objecting to the testimony of 

Hezekiah Gibson, made in his presence, on the proffered basis that his testimony would 

somehow violate the terms of the Pigford Consent Decree and that counsel would be 

                                                 
51 In one Pre Hearing Motion, Government Counsel objected to the testimony of Petitioner’s wife and to the 
authors of the Newby/Guo Report. Docket Entry 20. 
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required to report him to the Department of Justice.52 Tr. 612-620.  My reading of the 

identified paragraph of the Consent Decision failed to discern any such prohibition and to 

Mr. Gibson’s credit, he remained undeterred and testified.53 Tr. 612-751.  

  Over the course of the hearing, although it certainly could have done so, the 

Agency made no effort to provide an objective overview of the operation of the 

Clarendon County, South Carolina FmHA and ASCS Offices showing the number of 

borrowers or program participants, the type of loans or programs, the race of the 

recipients or participants, the processing times for the respective applications and similar 

information to establish competent and material evidence that equitable treatment of all 

applicants had been provided. Such information being beyond the reach of the Petitioner 

without subpoena power, it was readily apparent that witnesses for the Agency were 

given only selective access to the Petitioner’s file upon which to base their testimony. 

While it is possible that their review included all necessary and relevant documents, 

selective disclosure of records showing some, but not all of the facts, can easily have 

altered or distorted the opinions that were ultimately given.  

                                                 
52 Paragraph 20 of the Consent Decree reads:  
 20. No Admission of Liability Neither this Consent Decree nor any order approving this Consent 
decree is or shall be construed as an admission by the defendant of the truth of any allegation or the validity 
of any claim asserted in the complaint, or of the defendant’s liability therefore, nor as a concession or an 
admission of any fault or omission of any act or failure to act, or of any statement, written document, or 
report heretofore issued, filed or made by the defendant, not shall this Consent Decree nor any confidential 
papers related hereto and created for settlement purposes only, nor the terms of either, be offered or 
received as evidence of discrimination in any civil, criminal, or administrative action or proceeding, nor 
shall they be construed by anyone for any purpose whatsoever as an admission or resumption of any 
wrongdoing on the part of the defendant, not as an admission by any party to this Consent decree that the 
consideration to be given hereunder represents the relief that could be recovered after trial. However, 
nothing herein shall be construed to preclude the use of this Consent Decree in order to effectuate the 
consummation, enforcement, or modification of its terms. D1627-1628. 
53 Mr. Gibson’s testimony described the delay experienced by black farmers when they visited the County 
Office, the dramatic decrease in the number of black farmers in the county from the 1980s to present and 
provided an account of the Clarendon County Office’s retaliatory action being taken against him when he 
publicly made comments critical of them. Tr. 693.  Not surprisingly, the official identified by Mr. Gibson 
also has entries appearing in the McDonald file. 
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Damages 

 7 C.F.R. §15f.24 provides where an Administrative Law Judge makes a proposed 

finding of discrimination, he or she will recommend an award of such relief as would be 

afforded under the applicable statute under which the eligible complaint was filed. 

Section 706(a) and (b) and 702(g) of the ECOA provide that creditors that violate the Act 

or the regulation are subject to civil liability for actual damages suffered by the 

individual. 15 U.S.C. §1691e. Actual (not punitive) damages are compensation to the 

injured party for losses sustained as a direct result of the injury suffered and are intended 

“to make persons whole for injuries sustained on account of unlawful discrimination.” 

Albemarle Paper Co. v. Moody, 405 U.S. 405, 418 (1975). 

 As discussed by Administrative Law Judge Constance T. O’Bryant in In re: Will 

Sylvester Warren, there are two categories of actual or compensatory damages: tangible 

and intangible. Tangible damages include economic loss. Intangible damages include 

compensation for other less quantifiable elements of damage, including emotional 

distress; pain and suffering; injury to personal and professional reputation; injury to credit 

reputation; mental anguish, humiliation or embarrassment; impairment of reputation or 

standing in the community, personal humiliation, and mental anguish and suffering; and 

intentional infliction of emotional distress. Warren, USDA Docket 1194, HUDALJ No. 

00-19-NA, December 19, 2002 Slip Opinion at 22-23; Tab 40, Agency Post Hearing 

Brief (citations omitted). 

 As a result of USDA’s discrimination against him, Charles McDonald suffered a 

loss of income from his farming operations. Following the discriminatory treatment by 

USDA, he was foreclosed upon, title to land that had been in his family for over 100 
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years was lost,54 his equipment was sold at a forced sale, and he never was able to resume 

farming on the scale previously done, with a corresponding loss of income. Tr. 232, 363, 

369, 374-375, 378.  

 Although testimony calculating Charles McDonald’s tangible economic damages 

was provided by economic experts from both sides, the opinion of neither expert can be 

fully accepted without modification. As might have been predictable, the opinions of the 

experts differed significantly, with a large damages figure provided by the Petitioner’s 

expert and a relatively small negative figure advanced by the Agency. 

 Charles W. King,55 who testified on behalf of Charles McDonald, prepared both 

an initial report dated February 15, 2000 and a shorter supplemental report dated 

December 30, 2009. In the first report, using McDonald’s 1985 Farm Plan as a starting 

point and extrapolating its anticipated profitability over future years with certain 

adjustments, he estimated McDonald’s past economic damages as being $2,349,479 and 

his future economic damages, reflecting the loss of future income earning capacity, as 

$1,001,036, which he then translated to $3,350,515 in year 2000 dollars. PX-68, M34-50. 

In the later report, King extended his projection of damages through the year 2016 based 

upon McDonald’s statistical life expectancy with a variety of other factors substantially 

increasing the estimate of McDonald’s economic loss. PX-80. In calculating the damages 

after 1998, King assumed that the level of damages since 1998 would track the overall 

profitability of South Carolina farmers up to the most recent year for which data was 

available. The 1998 figure was based upon an average of the five preceding years. To 

                                                 
54 McDonald was able to purchase approximately 40 acres of inherited land which had been owned by his 
brother; however, title to the tract that he had inherited was lost. Tr. 232, 374-375, 378. 
55 The February 15, 2000 Economic Damage Summary was prepared by Mr. King when he was the 
President of the economic consulting firm of Snavely King Majoros O’Connor & Lee, Inc. located in 
Washington, D.C. 
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develop a projection of the future damages, King averaged his damages for the five years 

2004-2008 to be a forecast of the 2009 damages which were increased by compounding 

the Congressional Budget Office’s projections of Gross Domestic Product Price 

Deflators. Further factors used by the Office of Management and Budget were then 

applied for computing the present value of the economic damages. Using those factors, 

King indicated the present value of McDonald’s tangible economic damages were 

$7,574,495. PX-80.  

 John E. Jinkins, the economic expert testifying for the Agency has better than 

twenty years of experience as an economist with USDA and holds a Ph.D. in Agricultural 

Economics from Texas A. & M. Tr. 1981, 1985-1986. He testified that in his opinion the 

King analysis very much overstated the earnings that McDonald’s operation could have 

been expected to produce and that the report contained numerous errors of analysis 

throughout its content. Tr. 1994. Jinkins testified that much of the overstatement was the 

result of a number of adjustments which were made in the King Report. Tr. 1996. 

According to his review, the King Report started with publicly available crop yields and 

increased them based upon assumptions made in two Farm and Home Plans (December 

of 1984 and January of 1985). Tr. 1998-1999. Using the potential yields for 1985 that 

never  happened (due to the discrimination that I have found) or were ever proved, the 

report adjusted the yield projected for the McDonald farm upward from that point on by a 

factor of 12 to 15 percent,56 a decision which Jinkins considered very arbitrary. Tr. 2004-

2005, 2014. Jinkins also faulted the use of the Five Year Moving Average which had the 

effect of smoothing out the lowest of the lows and the highest of the highs. Tr. 2018. Dr. 

                                                 
56 Oats were increased by 227%. Tr. 2016. Oats were however not considered a significant factor in the 
McDonald operation. Tr. 2016-2017. King attempted to justify the multiplier based upon the fact that 
McDonald was a better than average farmer. 
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Jinkins found that the assumption that profit would be achieved in each year was not 

typical of any farm growing crops, particularly during a period which he characterized as 

the worst economic conditions in American agriculture since the 1930s.57 Tr. 2023, 2072. 

 In addition to the overstatement of income,58 Jinkins also criticized the expense 

projections as failing to include additional labor costs which should be incurred in the 

transition from a partnership to a sole proprietorship, failing to include provisions for the 

repayment of indebtedness, and failing to address or understating other expenses which 

he felt should have been included. Tr. 2047, 2049, 2055, 2058-2063, 2066-2069. His 

calculation based upon methodology of gauging profitability over the years using USDA 

data including average production costs and average yields, prices and government 

program payments included assumptions including an amortization of debt of nearly 

$400,000 weighted heavily in the first ten year period and inserting an allowance for 

machinery replacement concluded that the McDonald farming operation would have lost 

$42,579.07 through 2009.59 D1592-1593. 

 In light of the available data before me including those available tax returns and 

the listing of his actual earnings which appears in the King Report, USDA’s more 

conservative approach projecting some losses has some degree of validity, but in light of 

assumptions made by Dr. Jinkins, it cannot be fully accepted as an accurate projection of 

                                                 
57 Examination of PX-68, M44, and Charles McDonald’s available tax returns lends some credence to the 
testimony as McDonald did experience significant losses during a number of the later years even farming 
on a reduced scale. 
58 Although Jinkins generally criticized the report as overstating income, he made note of its failure to 
include any income from government programs during the years in which the payments would have been 
available. That omission in his view “demonstrated to us that perhaps they didn’t have a very fundamental 
understanding of agriculture in that period.” Tr. 2064. 
59 This same methodology was rejected in the Warren decision. Warren, supra, Slip opinion  at 26. 
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McDonald’s farm operation’s income generation for years after the initial 1985.60 USDA 

expert’s computation and projection of expenses becomes less appropriate with its use of 

front loading of debt service in excess of the required annual payments and the 

inappropriate inclusion of principal in the computation both of which served to present an 

overly pessimistic picture. Further, USDA’s reliance on model averages for equipment 

replacement and land rental rates while consistent with the rest of their methodology is 

misplaced as the expenditures for those categories can vary significantly based upon 

personal practices and the relationship between the lessor and the lessee.61   

 To the extent that the two damage estimates can be reconciled, the schedules of 

both reflect some level of income over budgeted expenses.  As I will confine the tangible 

portion of my award only to past economic damages, without the adjustment suggested 

by Charles King for what otherwise would amount to prejudgment interest, I find that 

Charles McDonald sustained a loss of income of seven hundred seventy-five thousand 

dollars ($775,000.00).62 See, Moore v. USDA, 55 F.3d 991 (5th Cir. 1995) 

 Neither economist addressed the intangible damage inflicted by the loss of 

McDonald’s interest in the approximately 483 acres of family land and the equipment 

that was foreclosed upon and lost as a result of the Petitioner’s inability to timely secure 

necessary credit due to FmHA’s discriminatory conduct.63Tr. 371. It is clear that while 

Charles McDonald continues to be well regarded in the community, the testimony amply 

                                                 
60 The 1985 projection while possibly optimistic was prepared with FmHA’s collaboration and will be 
accepted for the purpose of calculation. 
61 The judge in the Warren summarily rejected the average model methodology to project income and 
expenses. Warren, supra at 26. 
62 Rather than attempting a detailed independent calculation, the figure represents a balance between the 
two extremes advanced by the experts. 
63 Charles McDonald was able to purchase approximately 40 acres of the land formerly owned by his 
brother. Tr. 378. The desirability of the land can be inferred from the exceptional yields achieved by 
McDonald during certain years and from Charles McDonald’s testimony that white farmers owned all of 
the land around him. Tr. 220, 239. 
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established that as a result of the discrimination, he suffered significant emotional loss 

and distress, personal humiliation, the adverse stigma of having taken bankruptcy, and 

the loss of self esteem and pride by being forced to be dependent upon his wife’s income 

for living expenses and to raise his family. Tr. 61-62, 66-67, 77-79, 81-84, 182, 346-348, 

363-367, 369-371, 501-502, 514-515. Both Charles and Edna McDonald were credible 

witnesses. That Mr. McDonald continued to persevere as a farmer despite the obstacles 

placed in his path while most others quit and at the same time raised the type of 

upstanding sons that the record establishes64 reflects a strength of character that lends 

additional credibility to his testimony and that of his wife concerning the effect that the 

discriminatory treatment had upon him.   

 In similar cases, judges have used two methods to calculate intangible damages. 

In one method, the judge will assign values to specific components of intangible 

damages, with so much for loss of reputation and another figure for emotional distress 

and so on. The preferable method, which I will adopt, is to apply a multiplier to the 

amount of the tangible damages to arrive at an appropriate figure for the intangible 

damages.  In the recent case of In re Wilbur Wilkinson, ex rel. Ernest and Mollie 

Wilkinson, 67 Agric. Dec. 241 (2008), Judge Victor W. Palmer, a former Chief Judge for 

the Department, followed that approach and applied a multiplier of two and a half to the 

amount of tangible damage award.65 Wilkinson, at 244. Given the facts in this case, I feel 

that a multiplier of two and a half is also appropriate in this case rather than the factor of 

four to five which is routinely suggested in other cases. Accordingly, I recommend an 

                                                 
64 The McDonald’s son Charles is a Marine and has served in Iraq. M1870. 
65 Judge Palmer had been urged to use a factor of 4.687; however, he rejected that as excessive. Judge 
Palmer’s decision was reversed by the then Assistant Secretary for Civil Rights Margo McKay on other 
grounds. 68 Agric. Dec. ____ (2009) Wilkinson’s subsequent Petition for Writ of Mandamus was 
dismissed without prejudice. Wilkinson v. Vilsack, 666 F. Supp 2d 118 (D.D.C. 2009). 
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award of one million, nine hundred thirty-seven thousand five hundred dollars for 

intangible damages, or a total of two million, seven hundred twelve thousand, five 

hundred dollars for both tangible and intangible damages. 

 Based upon the testimony of the witnesses testifying at the hearing and upon the 

entire record before me, the following Findings of Fact, Conclusions of Law and Order 

will be entered. 

FINDINGS OF FACT  

1.  The Petitioner in this case, Charles McDonald, is a black farmer who resides with 

his wife Edna McDonald in Manning, Clarendon County, South Carolina. Tr. 32, 233. 

2.  On February 13, 1984, McDonald and his brother Richard Miller each made both 

an individual and a partnership application (FmHA Forms 410-1) for FmHA services by 

applying to the FmHA County Office in Clarendon County, South Carolina for 

Operating, Farm Ownership and Emergency loans. D134-137, 423-414, 429-430, M134-

137, PX-10,12,15. 

3.  As part of the application process, the applicants and their wives provided the 

information necessary to complete FmHA Form 431-2 Farm and Home Plan and 

Verification of Employment forms were sent to their wives’ employers. In Section J, line 

10 of the Farm and Home Plan, the non-farm income was filled in as $26,400.00. D148.  

4.  The Verification of Income form completed on February 22, 1984 by the 

Clarendon School District indicated that Edna McDonald’s base pay for the coming year 

was $17,052.00 and that her income for the past year was $15,949.00. D139, M1934, PX-

13. 
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5.  The separate application completed by Richard Miller and Madgelene Miller, his 

wife estimated her income from Campbell Soup Co. at $11,800.00. The file no longer 

contains a Verification of Employment form for Mrs. Miller.D413, PX-15. 

6.  The Clarendon County Committee had established $18,000.00 as the amount of 

income which could not be exceeded in order to be eligible for FO and OL loans for 

1984. D158, 447-448, PX-17. 

7.  Based upon the information contained in the applications, the County Committee 

denied the partnership application of McDonald and Miller for FO and OL loans on the 

basis that the combined income of their wives exceeded the $18,000.00 limitation set for 

such loans. FmHA did not process the individual applications or offer or suggest to 

McDonald and Miller the option of dividing the partnership even though as individuals 

they would have come within the eligibility threshold and that option and suggestion was 

given to white applicants elsewhere. 

8.  The application process for EM loans requires completion of FmHA Forms 1945-

22 and 1945-26. FmHA form 1945-22 allows for entries to be made for the production 

yield during the disaster year and for actual production yields in each the five preceding 

years. D149. The FmHA Form 1945-26 is used for the computation of the actual loss 

which is expressed as a percentage. D156-157, 418. 

9. In completing the FmHA Form 1945-26, the regulation governing its completion 

established three prioritized types of yields that could be used for the purpose of the 

computation, including reliable actual production yields over a five year period dropping 

the lowest year’s production, the established yield set by the ASCS Office, or the County 

or State averages. 7 C.F.R. §1945.163(a)(1)(i-iii), D1740. 
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10.  In making the calculation of Charles McDonald’s loss, only entries for the 

production yield for the disaster year were entered on the FmHA Form 1945-22 and in 

completing the FmHA Form 1945-26, the average County yield of 85.4 bushels of corn 

per acre was used which was higher than McDonald’s established yield of 57 bushels of 

corn per acre. D149, 156-157. 

11.  Two FmHA Forms 1945-26 appear in the record, with the later calculation 

appearing to have superseded the first which was made at an earlier date. The resulting 

calculated percentage was 29.61% which was less than the qualifying threshold of 30% 

or more. D153-154, 156-157. 

12.  As the computed percentage disaster loss was less than 30%, the County 

Committee determined that McDonald and Miller were ineligible to receive an EM loan. 

D158. 

13.  Subsequent to February of 1984 and believed to be sometime in May of 1984, 

Charles McDonald made application the Clarendon County Office of FmHA for a FO 

loan. Tr. 1157-1158. 

14.  The County Committee for Clarendon County approved McDonald as being 

eligible for a FO loan in the amount of $46,500.00 on May 16, 1984 and the funds for the 

loan were obligated on May 24, 1984. Undated Closing Instructions were sent to W.C. 

Coffey, an attorney who was to handle the closing which referenced his preliminary title 

opinion dated June 20, 1984. A Notification of Loan Closing was sent to McDonald 

which was dated July 18, 1984. M1901-1902, PX-19, 20, 23, 28. 
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15.  On August 9, 1984, the loan check was cancelled and recalled by the County 

Supervisor, according to FmHA because of SBA’s failure to subordinate their lien 

position. M1903. 

16.  At the behest of McDonald and others on his behalf, Senator Strom Thurmond 

and Congressman Robin Tallon contacted FmHA officials during 1984 and 1985 

expressing interest in Mr. McDonald’s case. Senator Thurmond was advised that the 

County Supervisor would be contacting Mr. McDonald in an effort to work things out. 

PX-29. 

17. McDonald again wrote Senator Thurmond advising him that SBA had agreed to 

subordinate their lien in January of 1985 and on April 1, 1985, McDonald was sent a 

letter indicating that his loan application had been favorably considered and 

Congressman Tallon was advised that SBA had agreed to subordinate their lien to that of 

FmHA by letter dated April 4, 1985. Congressman Tallon indicated that he would contact 

SBA personally and forward their letter of commitment so that the loan could go forward. 

D41-42, M1908-1909, PX-33. 

18. Despite SBA’s documented willingness to subordinate their lien, the loan based 

on the May 1984 application was never made. In light of the existing record, FmHA’s 

explanation that the loan was not made because of legitimate reasons including SBA’s 

refusal to subordinate is pretextual, disingenuous and not credible or worthy of belief. 

19. The ACSC County Committee assigned Charles McDonald an established corn 

crop yield of 57 bushels of corn per acre sometime after he inherited the land from his 

father in 1973. He was considered a model or exceptional farmer and termed by a white 

farm neighbor as “one of the best farmers I know.” Tr. 150-151, 182-183, 195.  On a 
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regular basis in subsequent years, he achieved corn crop yields of over 100 bushels of 

corn, and in the 1990’s was recognized in the county as a prize winning corn farmer for 

having produced over 200 bushels of corn. D405, PX-53, 69 

20.  Despite his regular and repeated efforts to get his established yields increased 

consistent with his actual production, his established corn crop yield has remained 

unchanged. Although USDA officials were aware of McDonald’s efforts to get his 

established yields increased, no corrective action was ever taken by them even during 

periods that the established yield could have been adjusted. Tr. 191, 195, 648, D106, 

M70, 1890, PX 58A, 59. 

21. A comparison of nine white farmers and nine black farms in Clarendon County, 

South Carolina appearing in the Slay Report reflects that the established yields of the 

white farmers was 108 bushels per acre and that of the black farmers was only 58. While 

the method of setting established yields is facially race neutral, in practice, the 

computation of established yields was based upon a subjective selection of the yield of 

comparable farms by a racially non-representative group of individuals and was 

susceptible to manipulation on the basis of race, the impact of which adversely operated 

to the detriment of black farmers in denying them program benefits to which they 

otherwise would qualify for. D105-106, PX-69 

22. The pattern of discrimination found to exist against black and other minority 

group farmers in the United States by the Civil Rights Action Team in their report 

farmers published in February of 1997 included a litany of neglect, racial bias, unfair 

lending practices and discrimination by county officials. The Southeast in particular was 

singled out where discrimination in USDA programs was cited as the primary reason for 

 41



the loss of land and farm income. While that report and subsequent USDA Inspector 

General Reports post date Charles McDonald’s complaints, their findings of specific 

discriminatory conduct are consistent with some of the testimony before me and are 

indicative of long standing practices of discrimination by FmHA in South Carolina and 

the rest of the Southeast. Tr. 196, 352-353, 646, 654, 662-664, 671-672, 678, 686, 

693,737, PX-62  

23.  During 1984 and 1985, McDonald and other black farmers were treated less 

favorably than farmers who were not black. Black farmers including McDonald were 

subjected to longer waits than white farmers experienced when visiting the office. 

Processing time for application of loans were longer for black farmers than white farmers 

and disbursements of loan funds for black farmers were frequently delayed or reduced in 

amount.  Protests were either ignored, or in certain cases subjected to retaliatory action by 

credit denial. Options available to white farmers were not suggested or offered to them. 

Tr. 196, 352-353, 662-664, 671-672, 678, 686, 693, In re Robert A. Schwerdtfeger, 67 

Agric. Dec. 244, 249 (2008).  

24. In 1986, Edna McDonald made application to the Clarendon County Office of 

FmHA for an unspecified farm loan.  

25.  The record lacks documentation as whether the above application was withdrawn 

or denied, however, Edna McDonald was a school teacher not actively engaged in 

farming, was unacquainted with the farm finances and she failed to provide all 

information required to process the application. 

26.  In 1986 following the denial of loans by FmHA, foreclosure proceedings were 

brought against McDonald by Production Credit Association which proceedings were 
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settled by McDonald’s conveyance of the farm that he had inherited to the creditor and 

by the forced sale of his equipment. Tr. 363, 369, M2-23, PX-31A, 36. 

27.  On December 17, 1986 McDonald filed a voluntary Chapter 7 petition in 

bankruptcy in the United States Bankruptcy Court for the District of South Carolina. Tr. 

369-370, PX-35. 

28. Beginning as early as 1984, Charles McDonald filed complaints of discrimination 

against him on account of his race on at least three occasions which were accepted by 

USDA and later investigated by OCR. D3, 34, 47-48, 50-51, 58-59. 

29. The Slay Report and the Newby/Guo Report, both of which were initiated by 

OCR each concluded after their respective investigation that discrimination had in fact 

occurred. D1-16, 394-406. 

30. Notwithstanding the conclusions of the Investigative Reports, the Agency position 

was and remains that no discrimination occurred or that the Petitioner failed in his burden 

to establish a prima facie showing of discrimination.  

31. No final action was taken by OCR to deny McDonald’s claims of discrimination 

despite the fact that the Investigations were completed in April of 1998 in the case of the 

Slay Report and January of 2003 in the case of the Newby/Guo Report.   

32. The denial of credit and other program benefits to and for which Charles 

McDonald was eligible by FmHA was a proximate cause in his loss of title to land which 

he had inherited from his father and which had been in his family for over one hundred 

years. Tr. 220, 239, 369-371. 

33.  The actions of FmHA were also the proximate cause of Charles McDonald being 

unable to employ the best farming practices, forced him to discontinue farming on his 
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previous scale of over one thousand acres, requiring him to farm on a much reduced 

scale. The direct result was loss of income which I calculate to be $775,000.00 through 

2009. 

34. The actions of FmHA also were also the proximate cause of Charles McDonald 

suffering intangible damage, including significant emotional loss and distress, personal 

humiliation, the adverse stigma of having taken bankruptcy, and the loss of self esteem 

and pride by being forced to be dependent upon his wife’s income for living expenses 

and to raise his family. Tr. 61-62, 66-67, 77-79, 81-84, 346-348, 363-367, 369-371, 501-

502, 514-515. 

Conclusions of Law  

1.  Charles McDonald is both an African-American and black farmer and as such is a 

member of a class protected by ECOA. 

2. On February 13, 1984, Charles McDonald applied to the FmHA County Office in 

Clarendon County, South Carolina for credit benefits for which he was eligible, including 

OL and FO loans. 

3.  Despite his eligibility to receive the credit benefits, his February of 1984 

applications were denied. 

4.  In denying him credit benefits, Charles McDonald was treated less favorably than 

other similarly situated individual who were not members of his protected class. 

5.  FmHA (now FSA) violated ECOA by failing to process Charles McDonald’s 

individual February 13, 1984 application for OL and FO loans for which he would have 

been eligible and instead considered only the partnership application which he and his 

brother had made.  
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6. While the partnership application was properly denied for exceeding the 

established income threshold of $18,000.00 due to the brothers’ wives combined non-

farm income, the failure to facilitate McDonald’s individual application was 

discriminatory particularly when the land was already separately owned and resulted in 

less favorable treatment than was afforded white farmers elsewhere in the country.  

7. FmHA (now FSA) violated ECOA by failing to close in 1985 a subsequent 1984 

FO loan application which had been approved by the County Committee as being a loan 

for which he was eligible, funds had been committed, and the agreement of the Small 

Business Administration (SBA) to subordinate their lien had been secured. 

8. FmHA’s explanation for failing to close the loan on the basis that SBA had 

refused to subordinate their loan is contrary to the evidence in the record and resulted in 

McDonald being treated less favorably than others who were not members of his 

protected class. 

9. Charles McDonald was treated less favorably than others who were not members 

of his protected class by USDA’s utilization of a method of assigning established corn 

crop yields which in practice resulted in black farmers having established yields of 

approximately only half of those enjoyed by white farmers in the same county. Tr. 196, 

PX-62, 69. 

10. In light of the finding of discrimination, an award of compensatory damages is 

indicated, with both tangible and intangible damages being appropriate.  
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Order  

1. Within ten days of the date on which this Order becomes final, USDA shall pay 

damages in the amount of $2,712,500.00 to Charles McDonald for his injuries suffered as 

a result of discrimination. 

2. USDA shall discharge all of Charles McDonald’s debts to the FSA and shall 

thereafter hold him harmless for such debt. The discharge of his debt shall not adversely 

affect his eligibility for future participation in any USDA loan or loan servicing program, 

and shall not act to trigger the statutory provisions of Section 648 of the Federal 

Agricultural Improvement and Reform Act of 1996 that preclude an individual who has 

received debt forgiveness from obtaining future loans from USDA, or otherwise be used 

in any negative manner in conjunction with Mr. McDonald’s applications for, or 

participation in, any USDA program, benefit or activity. 

3. In addition, pursuant to 15 U.S.C. §1691e(d), the Petitioner is awarded the costs 

of this action, together with a reasonable attorney’s fee as shall be determined by the 

Administrative Law Judge. Counsel for the Petitioner shall file an application with the 

Hearing Clerk, setting forth an itemization of the costs, justification for the same as well 

as an itemization of the hours spent in representing the Petitioner, with a description of 

how the time was spent. 

4. This Decision and Order shall become final 35 days after issuance unless 

reviewed within that time by the Department’s Assistant Secretary for Civil Rights 

(ASCR), either upon the ASCR’s own initiative or pursuant to request by the Petitioner. 

See, 7 C.F.R. §15f.24.  
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Copies of this Decision and Order shall be served on the parties by the Hearing 

Clerk. 

     Done at Washington, D.C. 
     July 8, 2010 

 

 

      ____________________________   
      PETER M. DAVENPORT 
      Chief Administrative Law Judge 
 
 
 
 
Copies to: Ben Whaley Le Clercq, Esquire 
  Michael W. Beasley, Esquire 
  Stephanie R. Moore, Esquire 
  Stephanie E. Masker, Esquire 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
        Hearing Clerk’s Office 
        U.S. Department of Agriculture 
        1400 Independence Avenue SW 
        Room 1031, South Building 
        Washington, D.C. 20250-9203 
         202-720-4443 
        Fax: 202-720-9776 
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Applicable Statutory and Regulatory Provisions 

Section 1691 of the ECOA provides: 

(a) Activities constituting discrimination 
 
It shall be unlawful for any creditor to discriminate against any applicant with 
respect to any aspect of a credit transaction-  
 
(1) on the basis of race, color, religion, national origin, sex or marital status, 

or age….” 15 U.S.C. §1691(a). 
 

The term “creditor” is defined as follows: 

(e) The term “creditor” means any person who regularly extends, renews, or 
continues credit; any person who regularly arranges for the extension, renewal, or 
continuation of credit; or any assignee of an original creditor who participates in 
the decision to extend, renew, or continue credit. 15 U.S.C. §1691a(e) 
 
The term person is defined: 
 
(f) The term “person” means a natural person, a corporation, government or 
governmental subdivision or agency, trust, estate, partnership, cooperative, or 
association. 15 U.S.C. §1691a(f) 
 
 
Civil liability is imposed for discrimination in connection with credit transactions: 
 
§1691e. Civil liability 

 
(a) Individual or class action for actual damages66 

 
Any creditor who fails to comply with any requirement imposed under this 
subchapter shall be liable to the aggrieved applicant for any actual damages 
sustained by such applicant acting either in an individual capacity or as a member 
of a class. 15 U.S.C. §1691e. 
 

           In the event of successful actions, cost of the action and attorney fees shall be  
 
added to the damage award:  

 
  
 

                                                 
66 Punitive damages may be asserted against creditors other than a government or governmental subdivision 
or agency. 15 U.S.C. §1691e(b). 

 48



 
 (d) Recovery of costs and attorney fees 
 

In the case of any successful action, under subsection (a), (b), or (c) of this 
section, the costs of the action, together with a reasonable attorney’s fee as 
determined by the court, shall be added to any damages awarded by the court 
under such subsection. 15 U.S.C. §1691e(d). 
 
Jurisdiction for such actions as originally enacted provided: 
 
(f) Jurisdiction of courts; time for maintenance of action; exceptions 
 
Any action under this section may be brought in the appropriate United States 
district court without regard to the amount in controversy, or in any other court of 
competent jurisdiction. No such action shall be brought later than two years from 
the date of the occurrence of the violation except that- …. 15 U.S.C. §1691e(f). 
 
The two year statute of limitations was modified by a limited waiver contained in  
 

Section 741: 
 
Waiver of Statute of Limitations. 
 
(a) To the extent permitted by the Constitution, any action to obtain relief with 
respect to the discrimination alleged in any eligible complaint, if commenced no 
later than 2 years after the enactment of this Act, shall not be barred by any statute 
of limitations. 

 
(b) The complainant may, in lieu of filing a civil action, seek a determination on                  
the merits of the eligible complaint by the Department of Agriculture if such 
complaint was filed not later than 2 years after the date of enactment of this Act 
[Oct. 21, 1998]. The Department of Agriculture shall –  

 
(1) provide the complainant an opportunity for a hearing on the record 
before making that determination;  
(2) award the complainant such relief as would be afforded under the 
applicable statute from which the eligible complaint arose notwithstanding 
any statute of limitations; and  
(3) to the maximum extent practicable within 180 days after the date a 
determination of an eligible complaint is sought under this subsection 
conduct an investigation, issue a written determination and propose a 
resolution in accordance with this subsection.  

 
(c) Notwithstanding subsections (a) and (b), if an eligible claim is denied 
administratively, the claimant shall have at least 180 days to commence a cause of 
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action in a Federal court of competent jurisdiction seeking a review of such 
denial.  
 
(d)The United States Court of Federal Claims and the United States District Court 
shall have exclusive original jurisdiction over –  

 
(1) any cause of action arising out of a complaint with respect to which this 
section waives the statute of limitations; and  
(2) any civil action for judicial review of a determination in an administrative 
proceeding in the Department of Agriculture under this section.  
 

(e) As used in this section, the term 'eligible complaint' means a nonemployment 
related complaint that was filed with the Department of Agriculture before July 1, 
1997 and alleges discrimination at any time during the period beginning on 
January 1, 1981 and ending December 31, 1996 –  
 

(1) in violation of the Equal Credit Opportunity Act (15 U.S.C. 1691 et seq.)       
in administering –  

(A) a farm ownership, farm operating, or emergency loan funded from the 
Agricultural Credit Insurance Program Account; or  
(B) a housing program established under title V of the Housing Act of 
1949 [42 U.S.C. 1471 et seq.]; or  

(2) in the administration of a commodity program or a disaster assistance 
program.  
 

(f) This section shall apply in fiscal year 1999 and thereafter.  
 
(g) The standard of review for judicial review of an agency action with respect to 
an eligible complaint is de novo review. Chapter 5 of title 5 of the United States  
 
Code shall apply with respect to an agency action under this section with respect 
to an eligible complaint, without regard to section 554(a)(1) of that title.  
 
Section 741, 7 U.S.C. §2279 (Historical and Statutory Notes). 
 

 

http://vlex.com/vid/19233001
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United States 
Farms with Women Principal 
Operators Compared with All Farms 

   

 

Women Principal Operators All Farms

Number of Farms 288,264 2,109,303

Land in Farms 62,672,816 acres 914,527,657 acres

Average Size of Farm 217 acres 434 acres

Market Value of Products Sold $12,897,534,000 $394,644,481,000

Crop Sales $6,036,166,000 $212,397,074,000
Livestock Sales $6,861,368,000 $182,247,407,000

Average Per Farm $44,742 $187,097

Government Payments $513,904,000 $8,053,346,000

Average Per Farm Receiving Payments $6,329 $9,925

    See footnotes on reverse page. 

Farms with Women Principal Operators 

       

 
Farms by Size, 2012
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United States 
Farms with Women Principal Operators 
  
Selected Highlights 

Item Farms Quantity

MARKET VALUE OF AGRICULTURAL 
   PRODUCTS SOLD ($1,000) 
 
Total value of agricultural products sold 
  Value of  crops including nursery and greenhouse 
  Value of livestock, poultry, and their products 
 
 
VALUE OF SALES BY COMMODITY 
  GROUP ($1,000) 
 
Grains, oilseeds, dry beans, and dry peas 
Tobacco 
Cotton and cottonseed 
Vegetables, melons, potatoes and sweet potatoes 
 
Fruits, tree nuts, and berries 
Nursery, greenhouse, floriculture, and sod 
Cut Christmas trees and short rotation woody crops 
Other crops and hay 
 
Poultry and eggs 
Cattle and calves 
Milk from cows 
Hogs and pigs 
 
Sheep, goats, wool, mohair, and milk 
Horses, ponies, mules, burros, and donkeys 
Aquaculture 
Other animals and other animal products 
 
 
TOP CROP ITEMS (acres) 
 
Forage, all 
Corn for grain 
Soybeans for beans 
Winter wheat for grain 
Spring wheat for grain 
 
 
TOP LIVESTOCK INVENTORY ITEMS (number) 
 
Broilers and other meat-type chickens 
Layers 
Pullets for laying flock replacement 
Cattle and calves 
Turkeys 

 
 
 

288,264 
92,837 

124,619 
 
 
 
 
 

22,302 
408 
650 

12,661 
 

15,601 
11,465 

1,400 
45,735 

 
27,305 
64,330 

2,265 
6,287 

 
25,483 
27,100 

480 
10,810 

 
 
 
 

76,642 
12,564 
10,854 

4,895 
738 

 
 
 
 

6,843 
42,772 

6,810 
90,105 

4,820 

 
 
 

12,897,534 
6,036,166 
6,861,368 

 
 
 
 
 

2,544,083 
34,180 

125,382 
399,565 

 
1,118,722 
1,232,289 

17,223 
564,723 

 
2,954,725 
1,838,154 

933,523 
526,179 

 
114,771 
326,681 

65,355 
101,981 

 
 
 
 

3,501,842 
1,677,157 
1,498,219 
1,014,932 

274,556 
 
 
 
 

123,880,712 
15,655,724 

6,144,623 
3,833,103 
3,156,924 

 
Operator Characteristics 

Item Quantity

Primary occupation: 
  Farming 
  Other 
 
Days worked off farm: 
  None 
  Any 
 
Years on present farm: 
  2 years or less 
  3 to 4 years 
  5 to 9 years 
  10 years or more 
 
Age group: 
  Under 35 years 
  35 to 44 years 
  45 to 64 years 
  65 years and over 
 
Average age of principal operator (years) 

 
124,567 
163,697 

 
 

125,060 
163,204 

 
 

12,826 
18,780 
50,414 

206,244 
 
 

12,435 
25,615 

144,549 
105,665 

 
60.1 

      
 
Economic Characteristics 

Item Quantity

Farms by value of sales: 
  Less than $1,000 
  $1,000 to $2,499 
  $2,500 to $4,999 
  $5,000 to $9,999 
  $10,000 to $49,999 
  $50,000 to $99,999 
  $100,000 to $249,999 
  $250,000 to $499,999 
  $500,000 or more 
 
Total farm production expenses ($1,000) 
  Average per farm ($) 
Net cash farm income of operation ($1,000) 
  Average per farm ($) 
 
Value of agricultural products sold 
  directly to individuals for human 
  consumption ($1,000) 
Total organic product sales ($1,000) 
Total income from farm-related sources, 
  gross before taxes and expenses ($1,000) 

 
127,603 

31,763 
29,265 
29,415 
44,375 

9,951 
7,396 
3,395 
5,101 

 
13,639,025 

47,314 
1,292,365 

4,484 
 
 
 

143,167 
144,114 

 
1,519,951   

See “Census of Agriculture, Volume 1, Geographic Area Series” for complete footnotes, explanations, definitions, and methodology. 
    
  



  

  

 
 

United States 
Farms with Spanish, Hispanic, or 
Latino Operators Compared with All 
Farms 

   

 

Spanish, Hispanic, or Latino 
Operators All Farms

Number of Farm Operators 1 99,734 3,180,074

Number of Farms 79,807 2,109,303

Land in Farms 29,872,152 acres 914,527,657 acres

Average Size of Farm 374 acres 434 acres

Market Value of Products Sold $16,158,216,000 $394,644,481,000

Crop Sales $9,685,443,000 $212,397,074,000
Livestock Sales $6,472,773,000 $182,247,407,000

Average Per Farm $202,466 $187,097

Government Payments $140,851,000 $8,053,346,000

Average Per Farm Receiving Payments $9,670 $9,925

    See footnotes on reverse page. 

Farms with Spanish, Hispanic, or Latino Operators 

       

 Farms by Size, 2012
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United States 
Farms with Spanish, Hispanic, or Latino Operators 
  
Selected Highlights 

Item Farms Quantity

MARKET VALUE OF AGRICULTURAL 
   PRODUCTS SOLD ($1,000) 
 
Total value of agricultural products sold 
  Value of  crops including nursery and greenhouse 
  Value of livestock, poultry, and their products 
 
 
VALUE OF SALES BY COMMODITY 
  GROUP ($1,000) 
 
Grains, oilseeds, dry beans, and dry peas 
Tobacco 
Cotton and cottonseed 
Vegetables, melons, potatoes and sweet potatoes 
 
Fruits, tree nuts, and berries 
Nursery, greenhouse, floriculture, and sod 
Cut Christmas trees and short rotation woody crops 
Other crops and hay 
 
Poultry and eggs 
Cattle and calves 
Milk from cows 
Hogs and pigs 
 
Sheep, goats, wool, mohair, and milk 
Horses, ponies, mules, burros, and donkeys 
Aquaculture 
Other animals and other animal products 
 
 
TOP CROP ITEMS (acres) 
 
Forage, all 
Corn for grain 
Soybeans for beans 
Winter wheat for grain 
Vegetables harvested, all 
 
 
TOP LIVESTOCK INVENTORY ITEMS (number) 
 
Broilers and other meat-type chickens 
Layers 
Pullets for laying flock replacement 
Turkeys 
Cattle and calves 

 
 
 

79,807 
32,665 
35,453 

 
 
 
 
 

5,376 
105 
738 

3,828 
 

11,895 
3,367 

242 
12,919 

 
5,321 

24,370 
707 

1,532 
 

5,946 
4,814 

214 
1,827 

 
 
 
 

19,628 
2,559 
1,792 
1,544 
3,806 

 
 
 
 

2,290 
9,004 
1,022 

918 
35,555 

 
 
 

16,158,216 
9,685,443 
6,472,773 

 
 
 
 
 

1,205,142 
18,865 

232,417 
1,835,002 

 
4,003,031 
1,486,444 

7,747 
896,795 

 
1,368,847 
2,290,722 
1,998,922 

486,913 
 

92,054 
64,219 

146,093 
25,004 

 
 
 
 

1,344,933 
584,765 
444,122 
376,388 
373,957 

 
 
 
 

48,366,098 
16,649,085 

3,794,473 
3,152,088 
2,810,549 

 
Operator Characteristics 

Item Quantity

Primary occupation: 
  Farming 
  Other 
 
Days worked off farm: 
  None 
  Any 
 
Years on present farm: 
  2 years or less 
  3 to 4 years 
  5 to 9 years 
  10 years or more 
 
Age group: 
  Under 35 years 
  35 to 44 years 
  45 to 64 years 
  65 years and over 
 
Average age (years) 

 
45,316 
54,418 

 
 

31,945 
67,789 

 
 

5,680 
8,227 

21,678 
64,149 

 
 

8,389 
14,428 
51,790 
25,127 

 
54.8 

      
 
Economic Characteristics 

Item Quantity

Farms by value of sales: 
  Less than $1,000 
  $1,000 to $2,499 
  $2,500 to $4,999 
  $5,000 to $9,999 
  $10,000 to $49,999 
  $50,000 to $99,999 
  $100,000 to $249,999 
  $250,000 to $499,999 
  $500,000 or more 
 
Total farm production expenses ($1,000) 
  Average per farm ($) 
Net cash farm income of operation ($1,000) 
  Average per farm ($) 
 
Value of agricultural products sold 
  directly to individuals for human 
  consumption ($1,000) 
Total organic product sales ($1,000) 
Total income from farm-related sources, 
  gross before taxes and expenses ($1,000) 

 
26,340 

9,515 
8,586 
8,585 

13,627 
3,677 
3,649 
1,957 
3,871 

 
13,865,762 

173,741 
2,927,937 

36,696 
 
 
 

88,973 
346,468 

 
494,632   

See “Census of Agriculture, Volume 1, Geographic Area Series” for complete footnotes, explanations, definitions, and methodology. 
 1 Data were collected for a maximum of three operators per farm   
  



  

  

 
 

United States 
Farms with American Indian or Alaska 
Native Operators Compared with All 
Farms 

   

 

American Indian or Alaska Native 
Operators 2 All Farms

Number of Farm Operators 1 71,947 3,180,074

Number of Farms 56,092 2,109,303

Land in Farms 57,283,789 acres 914,527,657 acres

Average Size of Farm 1,021 acres 434 acres

Market Value of Products Sold $3,242,195,000 $394,644,481,000

Crop Sales $1,406,413,000 $212,397,074,000
Livestock Sales $1,835,782,000 $182,247,407,000

Average Per Farm $57,801 $187,097

Government Payments $89,550,000 $8,053,346,000

Average Per Farm Receiving Payments $6,698 $9,925

    See footnotes on reverse page. 

Farms with American Indian or Alaska Native Operators 

       

 
Farms by Size, 2012
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United States 
Farms with American Indian or Alaska Native Operators 
  
Selected Highlights 

Item Farms Quantity

MARKET VALUE OF AGRICULTURAL 
  PRODUCTS SOLD ($1,000) 
 
Total value of agricultural products sold 
  Value of  crops including nursery and greenhouse 
  Value of livestock, poultry, and their products 
 
 
VALUE OF SALES BY COMMODITY 
  GROUP ($1,000) 
 
Grains, oilseeds, dry beans, and dry peas 
Tobacco 
Cotton and cottonseed 
Vegetables, melons, potatoes and sweet potatoes 
 
Fruits, tree nuts, and berries 
Nursery, greenhouse, floriculture, and sod 
Cut Christmas trees and short rotation woody crops 
Other crops and hay 
 
Poultry and eggs 
Cattle and calves 
Milk from cows 
Hogs and pigs 
 
Sheep, goats, wool, mohair, and milk 
Horses, ponies, mules, burros, and donkeys 
Aquaculture 
Other animals and other animal products 
 
 
TOP CROP ITEMS (acres) 
 
Forage, all 
Winter wheat for grain 
Corn for grain 
Soybeans for beans 
Spring wheat for grain 
 
 
TOP LIVESTOCK INVENTORY ITEMS (number) 
 
Broilers and other meat-type chickens 
Cattle and calves 
Layers 
Pullets for laying flock replacement 
Turkeys 

 
 
 

56,092 
17,114 
29,782 

 
 
 
 
 

5,097 
43 

210 
3,105 

 
2,174 

680 
141 

9,683 
 

3,571 
18,819 

257 
1,190 

 
7,698 
4,327 

129 
1,295 

 
 
 
 

15,514 
1,141 
1,419 
1,217 

243 
 
 
 
 

1,179 
27,566 

6,809 
1,491 

882 

 
 
 

3,242,195 
1,406,413 
1,835,782 

 
 
 
 
 

573,614 
4,903 

64,475 
143,753 

 
273,524 
128,832 

4,298 
213,014 

 
511,208 
977,125 
217,752 

36,200 
 

23,500 
32,340 
26,217 
11,441 

 
 
 
 

1,169,253 
371,074 
305,398 
257,909 
148,393 

 
 
 
 

23,212,947 
1,552,937 
1,207,244 

702,439 
323,067 

 
Operator Characteristics 

Item Quantity

Primary occupation: 
  Farming 
  Other 
 
Days worked off farm: 
  None 
  Any 
 
Years on present farm: 
  2 years or less 
  3 to 4 years 
  5 to 9 years 
  10 years or more 
 
Age group: 
  Under 35 years 
  35 to 44 years 
  45 to 64 years 
  65 years and over 
 
Average age (years) 

 
36,217 
35,730 

 
 

25,952 
45,995 

 
 

3,263 
4,331 

11,310 
53,043 

 
 

6,832 
8,995 

36,023 
20,097 

 
55.5 

      
 
Economic Characteristics 

Item Quantity

Farms by value of sales: 
  Less than $1,000 
  $1,000 to $2,499 
  $2,500 to $4,999 
  $5,000 to $9,999 
  $10,000 to $49,999 
  $50,000 to $99,999 
  $100,000 to $249,999 
  $250,000 to $499,999 
  $500,000 or more 
 
Total farm production expenses ($1,000) 
  Average per farm ($) 
Net cash farm income of operation ($1,000) 
  Average per farm ($) 
 
Value of agricultural products sold 
  directly to individuals for human 
  consumption ($1,000) 
Total organic product sales ($1,000) 
Total income from farm-related sources, 
  gross before taxes and expenses ($1,000) 

 
23,838 

6,181 
5,906 
5,852 
8,984 
1,969 
1,500 

806 
1,056 

 
3,161,828 

56,369 
371,331 

6,623 
 
 
 

14,990 
20,168 

 
201,414   

See “Census of Agriculture, Volume 1, Geographic Area Series” for complete footnotes, explanations, definitions, and methodology. 
 1 Data were collected for a maximum of three operators per farm. 2 Operators reporting selected race alone or in combination with other races.   
  



  

  

 
 

United States 
Farms with Asian Operators Compared 
with All Farms 

   

 

Asian Operators 2 All Farms

Number of Farm Operators 1 24,067 3,180,074

Number of Farms 18,007 2,109,303

Land in Farms 2,438,095 acres 914,527,657 acres

Average Size of Farm 135 acres 434 acres

Market Value of Products Sold $6,002,844,000 $394,644,481,000

Crop Sales $3,796,049,000 $212,397,074,000
Livestock Sales $2,206,794,000 $182,247,407,000

Average Per Farm $333,362 $187,097

Government Payments $23,022,000 $8,053,346,000

Average Per Farm Receiving Payments $9,490 $9,925

    See footnotes on reverse page. 

Farms with Asian Operators 

       

 

Farms by Size, 2012
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United States 
Farms with Asian Operators 
  
Selected Highlights 

Item Farms Quantity

MARKET VALUE OF AGRICULTURAL 
  PRODUCTS SOLD ($1,000) 
 
Total value of agricultural products sold 
  Value of  crops including nursery and greenhouse 
  Value of livestock, poultry, and their products 
 
 
VALUE OF SALES BY COMMODITY 
  GROUP ($1,000) 
 
Grains, oilseeds, dry beans, and dry peas 
Tobacco 
Cotton and cottonseed 
Vegetables, melons, potatoes and sweet potatoes 
 
Fruits, tree nuts, and berries 
Nursery, greenhouse, floriculture, and sod 
Cut Christmas trees and short rotation woody crops 
Other crops and hay 
 
Poultry and eggs 
Cattle and calves 
Milk from cows 
Hogs and pigs 
 
Sheep, goats, wool, mohair, and milk 
Horses, ponies, mules, burros, and donkeys 
Aquaculture 
Other animals and other animal products 
 
 
TOP CROP ITEMS (acres) 
 
Vegetables harvested, all 
Forage, all 
Almonds 
Grapes 
Winter wheat for grain 
 
 
TOP LIVESTOCK INVENTORY ITEMS (number) 
 
Broilers and other meat-type chickens 
Layers 
Turkeys 
Pullets for laying flock replacement 
Roosters 

 
 
 

18,007 
11,855 

4,831 
 
 
 
 
 

856 
5 

30 
3,038 

 
6,153 
2,307 

66 
1,675 

 
1,952 
2,101 

56 
273 

 
810 
425 
167 
306 

 
 
 
 

2,997 
2,106 

596 
1,245 

276 
 
 
 
 

1,108 
1,552 

161 
261 
237 

 
 
 

6,002,844 
3,796,049 
2,206,794 

 
 
 
 
 

308,222 
187 

17,950 
764,499 

 
1,905,261 

709,253 
1,198 

89,480 
 

1,803,169 
(D) 

81,609 
162,677 

 
4,012 
8,738 

71,696 
(D) 

 
 
 
 

155,342 
115,713 
109,913 

93,150 
90,024 

 
 
 
 

103,439,034 
5,883,637 
1,247,350 

619,720 
456,534 

 
Operator Characteristics 

Item Quantity

Primary occupation: 
  Farming 
  Other 
 
Days worked off farm: 
  None 
  Any 
 
Years on present farm: 
  2 years or less 
  3 to 4 years 
  5 to 9 years 
  10 years or more 
 
Age group: 
  Under 35 years 
  35 to 44 years 
  45 to 64 years 
  65 years and over 
 
Average age (years) 

 
13,090 
10,977 

 
 

7,622 
16,445 

 
 

1,803 
2,338 
5,838 

14,088 
 
 

2,049 
3,406 

13,052 
5,560 

 
54.7 

      
 
Economic Characteristics 

Item Quantity

Farms by value of sales: 
  Less than $1,000 
  $1,000 to $2,499 
  $2,500 to $4,999 
  $5,000 to $9,999 
  $10,000 to $49,999 
  $50,000 to $99,999 
  $100,000 to $249,999 
  $250,000 to $499,999 
  $500,000 or more 
 
Total farm production expenses ($1,000) 
  Average per farm ($) 
Net cash farm income of operation ($1,000) 
  Average per farm ($) 
 
Value of agricultural products sold 
  directly to individuals for human 
  consumption ($1,000) 
Total organic product sales ($1,000) 
Total income from farm-related sources, 
  gross before taxes and expenses ($1,000) 

 
3,402 
1,605 
1,756 
1,841 
3,927 
1,269 
1,320 

759 
2,128 

 
4,923,340 

273,413 
1,224,008 

68,012 
 
 
 

38,488 
101,392 

 
121,482   

See “Census of Agriculture, Volume 1, Geographic Area Series” for complete footnotes, explanations, definitions, and methodology. 
 (D) Withheld to avoid disclosing data for individual operations. 
 1 Data were collected for a maximum of three operators per farm. 2 Operators reporting selected race alone or in combination with other races.   
  



  

  

 
 

United States 
Farms with Black or African American 
Operators Compared with All Farms 

   

 

Black or African American 
Operators 2 All Farms

Number of Farm Operators 1 46,582 3,180,074

Number of Farms 36,382 2,109,303

Land in Farms 4,563,805 acres 914,527,657 acres

Average Size of Farm 125 acres 434 acres

Market Value of Products Sold $1,311,632,000 $394,644,481,000

Crop Sales $775,211,000 $212,397,074,000
Livestock Sales $536,421,000 $182,247,407,000

Average Per Farm $36,052 $187,097

Government Payments $60,731,000 $8,053,346,000

Average Per Farm Receiving Payments $5,509 $9,925

    See footnotes on reverse page. 

Farms with Black or African American Operators 

       

 

Farms by Size, 2012
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United States 
Farms with Black or African American Operators 
  
Selected Highlights 

Item Farms Quantity

MARKET VALUE OF AGRICULTURAL 
  PRODUCTS SOLD ($1,000) 
 
Total value of agricultural products sold 
  Value of  crops including nursery and greenhouse 
  Value of livestock, poultry, and their products 
 
 
VALUE OF SALES BY COMMODITY 
  GROUP ($1,000) 
 
Grains, oilseeds, dry beans, and dry peas 
Tobacco 
Cotton and cottonseed 
Vegetables, melons, potatoes and sweet potatoes 
 
Fruits, tree nuts, and berries 
Nursery, greenhouse, floriculture, and sod 
Cut Christmas trees and short rotation woody crops 
Other crops and hay 
 
Poultry and eggs 
Cattle and calves 
Milk from cows 
Hogs and pigs 
 
Sheep, goats, wool, mohair, and milk 
Horses, ponies, mules, burros, and donkeys 
Aquaculture 
Other animals and other animal products 
 
 
TOP CROP ITEMS (acres) 
 
Forage, all 
Soybeans for beans 
Winter wheat for grain 
Corn for grain 
Upland cotton 
 
 
TOP LIVESTOCK INVENTORY ITEMS (number) 
 
Broilers and other meat-type chickens 
Layers 
Cattle and calves 
Pullets for laying flock replacement 
Turkeys 

 
 
 

36,382 
11,909 
17,608 

 
 
 
 
 

3,670 
171 
393 

2,429 
 

1,221 
537 

52 
5,610 

 
1,711 

14,251 
74 

933 
 

1,331 
1,408 

94 
426 

 
 
 
 

9,596 
2,257 
1,110 
1,517 

391 
 
 
 
 

927 
2,606 

19,919 
426 
247 

 
 
 

1,311,632 
775,211 
536,421 

 
 
 
 
 

381,159 
20,420 
59,518 
82,643 

 
61,681 
60,635 

308 
108,847 

 
306,879 
143,372 

25,132 
40,993 

 
2,630 
9,842 
5,871 
1,702 

 
 
 
 

388,778 
371,071 
162,541 
148,056 

90,625 
 
 
 
 

(D) 
1,120,954 

524,394 
(D) 

154,569 

 
Operator Characteristics 

Item Quantity

Primary occupation: 
  Farming 
  Other 
 
Days worked off farm: 
  None 
  Any 
 
Years on present farm: 
  2 years or less 
  3 to 4 years 
  5 to 9 years 
  10 years or more 
 
Age group: 
  Under 35 years 
  35 to 44 years 
  45 to 64 years 
  65 years and over 
 
Average age (years) 

 
21,182 
25,400 

 
 

17,727 
28,855 

 
 

2,174 
2,993 
7,404 

34,011 
 
 

2,255 
3,525 

23,377 
17,425 

 
59.9 

      
 
Economic Characteristics 

Item Quantity

Farms by value of sales: 
  Less than $1,000 
  $1,000 to $2,499 
  $2,500 to $4,999 
  $5,000 to $9,999 
  $10,000 to $49,999 
  $50,000 to $99,999 
  $100,000 to $249,999 
  $250,000 to $499,999 
  $500,000 or more 
 
Total farm production expenses ($1,000) 
  Average per farm ($) 
Net cash farm income of operation ($1,000) 
  Average per farm ($) 
 
Value of agricultural products sold 
  directly to individuals for human 
  consumption ($1,000) 
Total organic product sales ($1,000) 
Total income from farm-related sources, 
  gross before taxes and expenses ($1,000) 

 
13,478 

4,789 
5,184 
4,798 
5,747 

986 
627 
265 
508 

 
1,316,835 

36,195 
127,771 

3,513 
 
 
 

8,845 
12,098 

 
72,243   

See “Census of Agriculture, Volume 1, Geographic Area Series” for complete footnotes, explanations, definitions, and methodology. 
 (D) Withheld to avoid disclosing data for individual operations. 
 1 Data were collected for a maximum of three operators per farm. 2 Operators reporting selected race alone or in combination with other races.   
  



  

  

 
 

United States 
Farms with Native Hawaiian or Other 
Pacific Islander Operators Compared 
with All Farms 

   

 

Native Hawaiian or Other Pacific 
Islander Operators 2 All Farms

Number of Farm Operators 1 3,846 3,180,074

Number of Farms 3,236 2,109,303

Land in Farms 779,908 acres 914,527,657 acres

Average Size of Farm 241 acres 434 acres

Market Value of Products Sold $353,529,000 $394,644,481,000

Crop Sales $273,376,000 $212,397,074,000
Livestock Sales $80,153,000 $182,247,407,000

Average Per Farm $109,249 $187,097

Government Payments $4,747,000 $8,053,346,000

Average Per Farm Receiving Payments $9,111 $9,925

    See footnotes on reverse page. 

Farms with Native Hawaiian or Other Pacific Islander Operators 

       

 
Farms by Size, 2012
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United States 
Farms with Native Hawaiian or Other Pacific Islander Operators 
  
Selected Highlights 

Item Farms Quantity

MARKET VALUE OF AGRICULTURAL 
  PRODUCTS SOLD ($1,000) 
 
Total value of agricultural products sold 
  Value of  crops including nursery and greenhouse 
  Value of livestock, poultry, and their products 
 
 
VALUE OF SALES BY COMMODITY 
  GROUP ($1,000) 
 
Grains, oilseeds, dry beans, and dry peas 
Tobacco 
Cotton and cottonseed 
Vegetables, melons, potatoes and sweet potatoes 
 
Fruits, tree nuts, and berries 
Nursery, greenhouse, floriculture, and sod 
Cut Christmas trees and short rotation woody crops 
Other crops and hay 
 
Poultry and eggs 
Cattle and calves 
Milk from cows 
Hogs and pigs 
 
Sheep, goats, wool, mohair, and milk 
Horses, ponies, mules, burros, and donkeys 
Aquaculture 
Other animals and other animal products 
 
 
TOP CROP ITEMS (acres) 
 
Forage, all 
Corn for grain 
Soybeans for beans 
Winter wheat for grain 
Upland cotton 
 
 
TOP LIVESTOCK INVENTORY ITEMS (number) 
 
Layers 
Cattle and calves 
Broilers and other meat-type chickens 
Pullets for laying flock replacement 
Goats, all 

 
 
 

3,236 
1,643 
1,187 

 
 
 
 
 

192 
11 

6 
260 

 
791 
298 

20 
425 

 
298 
678 

26 
99 

 
222 
177 

22 
86 

 
 
 
 

463 
103 

72 
43 

6 
 
 
 
 

446 
1,127 

88 
72 

333 

 
 
 

353,529 
273,376 

80,153 
 
 
 
 
 

46,875 
119 

2,788 
40,153 

 
146,454 

23,476 
490 

13,021 
 

5,174 
(D) 

42,563 
447 

 
676 

1,508 
1,712 

(D) 
 
 
 
 

38,644 
24,307 
19,423 

9,407 
6,955 

 
 
 
 

162,548 
85,642 

(D) 
(D) 

10,668 

 
Operator Characteristics 

Item Quantity

Primary occupation: 
  Farming 
  Other 
 
Days worked off farm: 
  None 
  Any 
 
Years on present farm: 
  2 years or less 
  3 to 4 years 
  5 to 9 years 
  10 years or more 
 
Age group: 
  Under 35 years 
  35 to 44 years 
  45 to 64 years 
  65 years and over 
 
Average age (years) 

 
1,631 
2,215 

 
 

1,109 
2,737 

 
 

229 
341 
817 

2,459 
 
 

384 
476 

2,134 
852 

 
54.2 

      
 
Economic Characteristics 

Item Quantity

Farms by value of sales: 
  Less than $1,000 
  $1,000 to $2,499 
  $2,500 to $4,999 
  $5,000 to $9,999 
  $10,000 to $49,999 
  $50,000 to $99,999 
  $100,000 to $249,999 
  $250,000 to $499,999 
  $500,000 or more 
 
Total farm production expenses ($1,000) 
  Average per farm ($) 
Net cash farm income of operation ($1,000) 
  Average per farm ($) 
 
Value of agricultural products sold 
  directly to individuals for human 
  consumption ($1,000) 
Total organic product sales ($1,000) 
Total income from farm-related sources, 
  gross before taxes and expenses ($1,000) 

 
942 
397 
369 
389 
697 
150 
116 

54 
122 

 
332,593 
102,779 

40,457 
12,502 

 
 
 

5,099 
4,703 

 
14,775   

See “Census of Agriculture, Volume 1, Geographic Area Series” for complete footnotes, explanations, definitions, and methodology. 
 (D) Withheld to avoid disclosing data for individual operations. 
 1 Data were collected for a maximum of three operators per farm. 2 Operators reporting selected race alone or in combination with other races.   
  



  

  

 
 

United States 
Farms with White Operators Compared 
with All Farms 

   

 

White Operators 2 All Farms

Number of Farm Operators 1 3,051,472 3,180,074

Number of Farms 2,034,439 2,109,303

Land in Farms 862,198,053 acres 914,527,657 acres

Average Size of Farm 424 acres 434 acres

Market Value of Products Sold $387,827,019,000 $394,644,481,000

Crop Sales $208,696,777,000 $212,397,074,000
Livestock Sales $179,130,242,000 $182,247,407,000

Average Per Farm $190,631 $187,097

Government Payments $7,949,952,000 $8,053,346,000

Average Per Farm Receiving Payments $10,023 $9,925

    See footnotes on reverse page. 

Farms with White Operators 

       

 

Farms by Size, 2012
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United States 
Farms with White Operators 
  
Selected Highlights 

Item Farms Quantity

MARKET VALUE OF AGRICULTURAL 
  PRODUCTS SOLD ($1,000) 
 
Total value of agricultural products sold 
  Value of  crops including nursery and greenhouse 
  Value of livestock, poultry, and their products 
 
 
VALUE OF SALES BY COMMODITY 
  GROUP ($1,000) 
 
Grains, oilseeds, dry beans, and dry peas 
Tobacco 
Cotton and cottonseed 
Vegetables, melons, potatoes and sweet potatoes 
 
Fruits, tree nuts, and berries 
Nursery, greenhouse, floriculture, and sod 
Cut Christmas trees and short rotation woody crops 
Other crops and hay 
 
Poultry and eggs 
Cattle and calves 
Milk from cows 
Hogs and pigs 
 
Sheep, goats, wool, mohair, and milk 
Horses, ponies, mules, burros, and donkeys 
Aquaculture 
Other animals and other animal products 
 
 
TOP CROP ITEMS (acres) 
 
Corn for grain 
Soybeans for beans 
Forage, all 
Winter wheat for grain 
Spring wheat for grain 
 
 
TOP LIVESTOCK INVENTORY ITEMS (number) 
 
Broilers and other meat-type chickens 
Layers 
Pullets for laying flock replacement 
Turkeys 
Cattle and calves 

 
 
 

2,034,439 
1,005,060 

971,485 
 
 
 
 
 

496,518 
9,840 

17,732 
65,527 

 
99,316 
50,510 
12,900 

468,840 
 

134,105 
718,491 

50,384 
54,573 

 
107,577 
111,067 

5,298 
46,184 

 
 
 
 

346,560 
300,426 
798,276 
124,525 

25,639 
 
 
 
 

40,192 
192,935 

25,619 
19,285 

879,036 

 
 
 

387,827,019 
208,696,777 
179,130,242 

 
 
 
 
 

130,513,855 
1,472,113 
6,060,851 

16,171,507 
 

24,302,192 
13,996,466 

332,386 
15,847,407 

 
40,731,014 
75,686,864 
35,368,814 
22,321,140 

 
930,421 

1,365,938 
1,504,126 
1,221,926 

 
 
 
 

87,203,003 
75,705,716 
54,894,958 
34,437,394 
12,126,049 

 
 
 
 

1,394,788,358 
344,520,484 
109,477,760 

99,475,001 
88,759,065 

 
Operator Characteristics 

Item Quantity

Primary occupation: 
  Farming 
  Other 
 
Days worked off farm: 
  None 
  Any 
 
Years on present farm: 
  2 years or less 
  3 to 4 years 
  5 to 9 years 
  10 years or more 
 
Age group: 
  Under 35 years 
  35 to 44 years 
  45 to 64 years 
  65 years and over 
 
Average age (years) 

 
1,347,295 
1,704,177 

 
 

1,155,775 
1,895,697 

 
 

125,967 
177,857 
479,908 

2,267,740 
 
 

247,712 
356,903 

1,570,339 
876,518 

 
56.3 

      
 
Economic Characteristics 

Item Quantity

Farms by value of sales: 
  Less than $1,000 
  $1,000 to $2,499 
  $2,500 to $4,999 
  $5,000 to $9,999 
  $10,000 to $49,999 
  $50,000 to $99,999 
  $100,000 to $249,999 
  $250,000 to $499,999 
  $500,000 or more 
 
Total farm production expenses ($1,000) 
  Average per farm ($) 
Net cash farm income of operation ($1,000) 
  Average per farm ($) 
 
Value of agricultural products sold 
  directly to individuals for human 
  consumption ($1,000) 
Total organic product sales ($1,000) 
Total income from farm-related sources, 
  gross before taxes and expenses ($1,000) 

 
572,820 
177,671 
182,657 
205,986 
386,044 
126,793 
136,707 

92,988 
152,773 

 
323,018,902 

158,775 
91,041,314 

44,761 
 
 
 

1,271,386 
3,054,542 

 
18,283,245   

See “Census of Agriculture, Volume 1, Geographic Area Series” for complete footnotes, explanations, definitions, and methodology. 
 1 Data were collected for a maximum of three operators per farm. 2 Operators reporting selected race alone or in combination with other races.   
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Black Farmers  
Up 12 percent since 2007; most live in southern states.
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Highlights

In 2012, the number of black farmers in the United States was 44,629. This was 
a 12 percent increase percent since 2007, when the last agriculture census 
was conducted. Nationally black farmers were 1.4 percent of the country’s 3.2 
million farmers 
in 2012. Ninety 
percent lived in 
twelve southern 
states. Freestone 
County, Texas, 
had more black 
farmers than any 
other county. 

Principal Operators

Of total black farmers, 33,371 were principal operators, that is, the person in 
charge of the farm’s day-to-day operations. Farms with black principal operators 
increased 
9 percent 
between 2007 
and 2012. In 
contrast, principal 
operators of all 
farms declined 4 
percent. (Table 1)

Table 1
Black Farm Operators, 2007 and 2012

2007 2012
%

change
Black farm operators 39,697 44,629 +12%
Total farm operators 3.3 million 3.2 million -3%
Blacks as % of total 1.2% 1.4%

Black principal operators 30,599 33,371 +9%
Total principal operators 2.2 million 2.1 million -4%*
Blacks as % of total 1.4% 1.6%
Source: USDA NASS, 2012 Census of Agriculture.

Black Farm Operators, by County, 2012

operators
0
1 - 9
10 - 24
25 - 49
50 - 99
100 - 477

U.S. = 44,629

Source: USDA NASS, 2012 Census of Agriculture.

33,371 farms . . . 

. . . sold $846 million in 
agricultural products and 
operated 3.6 million acres 
of farmland.

About the Numbers

This Highlights document includes 
data for operators reporting their race 
only as “Black or African American.” 
An additional 1,953 respondents to the 
2012 Census of Agriculture indicated 
they are “Black or African American” 
in addition to one or more other races. 
For more information on black farmers, 
see http://bit.ly/REGprofiles.

*Statistically significant change. See 
http://bit.ly/AgCensusFAQs.



2 USDA is an equal opportunity provider and employer.

cent of farms with a black principal operator had fewer than 
180 acres in 2012, and 79 percent had sales of less than 
$10,000. (Table 3). 

Table 3 
Farms with Black Principal Operator, by Farm Size and Sales, 2012
(percent)

Black-operated Farms All Farms
Farm Size
< 50 acres 49 39
50 to 179 acres 37 30
180 to 999 acres 13 23
1,000 acres or more 1 8
Total 100 100

Farm Sales
< $10,000 79 56
$10,000 to $49,999 15 19
$50,000 to $249,999 4 13
$250,000 to $999,999 1 8
$1,000,000 or more 1 4
Total 100 100
Source: USDA NASS, 2012 Census of Agriculture.

Top Commodities

Nearly half of farms with a black principal operator special-
ized in beef cattle in 2012. The next largest category was 
mainly farms with no single majority crop. (Table 4)

Table 4
Top Farms by Commodity Specializationa, 2012
(black principal operator)

No. of Farms % of Farms

Beef cattle 16,132 48
Combination cropsb 7,036 21
Oilseeds and grains 2,588 8
Combination animalsb 2,590 8
Vegetables and melons 1,819 5
aMore than half of a farm’s sales come from that commodity.
bFarms with no single majority commodity and farms specializing in miscellaneous commodities.
Source: USDA NASS, 2012 Census of Agriculture.

To learn more about black farms and farmers, the 
2012 Census of Agriculture, and how to access 
national, state, and county data, go to:

www.agcensus.usda.gov

Texas has more black farmers than any other state, but they 
make up only 3 percent of the state’s total farmers. Black 
farmers make up a larger share of total farmers in Mississippi 
(12%), Louisiana (7%), South Carolina (7%), Alabama (6%), 
and Georgia (4%).

Black operators tend to be older than operators overall. 
Their average age in 2012 was 61.9 years compared with 
58.3 years for all principal operators. In most other respects 
– gender, role of farming, length of time on farm, etc. – 
black farmers resemble farmers generally. (Table 2)

Table 2 
Black Principal Operators, 2007 and 2012

Black Principal Operators All Principal
2007 2012 Operators, 2012

(percent)
Age

< 35 years 3 3 6
35 to 64 years 60 55 61
65 years+ 37 42 33

Gender
Male / Female 86 / 14 86 / 14 86 / 14

Primary occupation
Farming / Other 44 / 56 48 / 52 48 / 52

Worked off farm
Yes/No 66 / 34 60 / 40 61 / 39

Years on present farm
0 - 4 11 9 8
5 - 9 17 14 14
10 + 72 77 78

Internet access
Yes / No 34 / 66 55 / 45 70 / 30
Average age (years) 60.3 61.9 58.3
Source: USDA NASS, 2012 Census of Agriculture.

Farm Size and Sales

Black principal operators sold $846 million of agricultural 
products in 2012, including $502 million in crop sales and 
$344 million in livestock sales. They operated 3.6 million 
acres of farmland. Black sales represented 0.2 percent of 
total U.S. agriculture sales, and black-operated farmland 
accounted for 0.4 percent of U.S. farmland. 

Farms with black operators tend to be smaller than farms 
overall, with fewer acres and lower sales. Eighty-six per-
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I. INTRODUCTION 

This is the Monitor’s eleventh and final report on the good faith implementation of the 

Pigford Consent Decree. The Court approved the Consent Decree in 1999 as a fair, adequate, and 

reasonable settlement of the claims brought by the plaintiffs, a class of African American 

farmers. As a result of the Consent Decree implementation process, the following cumulative 

milestones were reached, as of December 31, 2011: 

a. Approximately 22,721 claimants were found eligible to participate in 
the claims process.1 

b. Approximately 22,552 claimants chose to resolve their claims through 
Track A. Approximately 15,645 (69 percent) prevailed in the Track A claims 
process.2 

c. Approximately 169 claimants chose to resolve their claims through 
Track B. Approximately 104 (62 percent) prevailed in the Track B claims 
process3 or settled their Track B claims and received a cash payment from the 
Government. 

d. Approximately 5,848 claims were the subject of a petition for 
reexamination of a decision by the Facilitator (eligibility), Adjudicator (Track A), 
or Arbitrator (Track B). The Monitor directed reexamination of approximately 
2,941 (50 percent) of the claims. 

e. The Government provided a total of approximately $1.06 billion 
($1,058,577,198) in cash relief, estimated tax payments, and debt relief to 
prevailing claimants (Track A and Track B). 

                                                        
1  This number includes claimants who filed claim packages on or before the October 12, 1999 deadline 
and claimants who received permission from the Arbitrator to file a “late claim” after the October 12, 
1999 claims filing deadline. The 22,721 eligible claimants include those found eligible by the Facilitator 
in initial screening decisions and those found eligible by the Facilitator on reexamination of the eligibility 
screening decision. 
2  This number includes claimants who initially elected Track B, but who switched to Track A with the 
consent of the Government. The 15,645 claims approved by the Adjudicator as of the end of 2011 include 
both initial Adjudicator decisions and Adjudicator decisions on reexamination. 
3  This number includes both initial Arbitrator decisions and Arbitrator decisions on reexamination. A 
petition for Monitor review was filed in 2012 for one of the prevailing Track B claims. An additional 41 
claimants who initially elected Track B prevailed in the Track A claims process after they switched to 
Track A with the consent of the Government. As of the end of 2011, there was one pending claim in 
which the Government agreed that a claimant who initially elected Track B could switch to Track A. As 
of the end of 2011, the claimant’s Track A claim remained pending a final Track A decision. The 
Adjudicator issued a decision in this claim in 2012. 
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2 

A. Background 

The Consent Decree arose out of a complaint filed on August 28, 1997, by plaintiffs 

Timothy Pigford of North Carolina, Lloyd Shafer of Mississippi, and George Hall of Alabama. 

Plaintiffs alleged in their complaint that the United States Department of Agriculture (USDA) 

discriminated against them on the basis of race when they sought to apply for farm program 

loans, loan servicing, and farm program benefits. Plaintiffs alleged that when they complained of 

this discrimination, USDA: (1) avoided processing and resolving their complaints by stretching 

the review process out over many years; (2) conducted meaningless or “ghost” investigations; or 

(3) failed to take any action to investigate and resolve their complaints.4 

In their complaint, plaintiffs cited a report issued by USDA’s Office of Inspector General 

(OIG) in February 1997. The report stated that USDA’s discrimination complaint system was at 

a “near standstill” and lacked integrity, direction, and accountability.5 The complaint also cited a 

report issued by a USDA Civil Rights Action Team (CRAT) in February 1997, which 

summarized findings from a series of “listening sessions” held across the country.6 Farmers who 

attended the listening sessions voiced concerns that black farmers were not treated fairly by 

county Farm Service Agency (FSA) officials and that a pattern of discrimination had caused 

                                                        
4  Plaintiffs amended their complaint to add additional named plaintiffs. The Seventh Amended 
Complaint, filed on October 26, 1998, contained allegations regarding twelve individuals who sought to 
apply for loans, loan servicing, and disaster assistance.  
5  United States Department of Agriculture, Office of Inspector General, Report for the Secretary on 
Civil Rights Issues - Phase I (Feb. 27, 1997). 
6  United States Department of Agriculture, Civil Rights Action Team, Civil Rights at the United States 
Department of Agriculture: A Report by the Civil Rights Action Team (Feb. 1997) (hereinafter “CRAT 
Report”). The Civil Rights Action Team was a team of USDA leaders appointed by Secretary of 
Agriculture Dan Glickman. In January 1997, the team sponsored twelve “listening sessions” in eleven 
locations across the country. Sessions were held in Albany, GA; New Orleans, LA; Memphis, TN; 
Halifax, NC; Tulsa, OK; Brownsville, TX; Window Rock, AZ; Salinas, CA; Woodland, CA; Belzoni, 
MS, and Washington D.C. The listening panels included the Secretary or Deputy Secretary of 
Agriculture, CRAT members, members of Congress, and members of the State Food and Agriculture 
Council. CRAT Report, at 3, 93-94. 
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African American farmers to lose their farms.7 Farmers also described a complaints processing 

system which, “if anything, often makes matters worse.”8 The CRAT report concluded that 

USDA’s process for resolving complaints of discrimination had failed.9 

Finding common questions of law and fact regarding USDA’s obligation to process and 

investigate complaints of discrimination, on October 9, 1998, the Court certified a class for 

purposes of determining USDA’s liability.10 On January 5, 1999, the Court preliminarily 

approved a proposed Consent Decree settlement the parties had submitted.11 After notice of the 

settlement, a fairness hearing on March 2, 1999, the receipt of written comments, and the 

submission of a revised proposed Consent Decree, the Court approved the proposed Decree as a 

fair and efficient means of resolving class members’ discrimination complaints. The Court of 

                                                        
7  CRAT Report, at 6-8, 14-16, 93. The CRAT Report cited the 1920 Census of Agriculture and noted 
that the number of African American farms had fallen dramatically from 1920 to 1992. CRAT Report, at 
14. According to the 1920 Census of Agriculture, there were over 920,000 African American farm 
operators, including over 230,000 farm owners, located primarily in the southern states. See Fourteenth 
Census of the United States Taken in the Year 1920, Volume V, Agriculture, 189, 293, available at: 
http://www.agcensus.usda.gov/Publications/Historical_Publications/1920/Farm_Statistics_By_Color_and
_Tenure.pdf and 
http://www.agcensus.usda.gov/Publications/Historical_Publications/1920/Farm_Statistics_By_Race_ 
Nativity_Sex.pdf. 
8  CRAT Report, at 23-24. The CRAT was unable to gather historical data on program discrimination 
complaints at USDA because “record keeping on these matters has been virtually nonexistent.” CRAT 
Report, at 24. 
9  CRAT Report, at 30-31. 
10  Pigford v. Glickman, 182 F.R.D. 341; 1998 U.S. Dist. LEXIS 16299 (D.D.C. 1998). On January 5, 
1999, the Court vacated this order and recertified the class under Fed. R. Civ. P. 23(b)(3). The Court 
approved a revised definition of the class on April 14, 1999. Pigford v. Glickman, 185 F.R.D. 82, 1999 
U.S. Dist. LEXIS 5220 (D.D.C. 1999), aff’d 206 F.3d 1212 (D.C. Cir. 2000). Appendix 1 contains a 
summary of the Court’s Orders regarding class certification and approval of the Consent Decree. 
Significant Court Orders are available on the Monitor’s web site. In early April 2012, the Monitor’s web 
site will be available at http://www.dcd.uscourts.gov/pigfordmonitor/.  
11  See Pigford v. Glickman, 185 F.R.D. 82; 1999 U.S Dist. LEXIS 5220 (D.D.C. 1999), aff’d 206 F.3d 
1212 (D.C. Cir. 2000). 
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Appeals affirmed this decision, characterizing the Consent Decree as “an indisputably fair and 

reasonable resolution of the class complaint.”12 

B. Summary of Relief Provided 

From 1999 through 2011, the parties and the neutrals—the Facilitator,13 the 

Adjudicator,14 and the Arbitrator15—have been actively engaged in implementing the Consent 

Decree. Table 1 sets forth the cumulative amount of cash payments, tax relief, and debt relief the 

Government has provided to prevailing claimants, as of December 31, 2011.16 

                                                        
12  Pigford v. Glickman, 206 F.3d 1212, 1219 (D.C. Cir. 2000). The primary contention on appeal was 
that paragraphs 19 and 21 of the Consent Decree permitted USDA to withdraw from the Consent Decree, 
leaving class members with no remedy. The Court of Appeals found the challenged provisions of 
paragraphs 19 and 21 did no more than: (1) assign to the class a risk it would have borne in any event and 
(2) limit the mode of enforcing the decree in the event of default. 
13  The Facilitator is Epiq Systems, formerly known as Poorman-Douglas Corporation. See Consent 
Decree, paragraph 1(i). 
14  The Chief Adjudicator is Lester Levy of JAMS, Inc., formerly known as JAMS-Endispute, Inc. 
15  The Chief Arbitrator is Michael K. Lewis of JAMS, formerly of ADR Associates. See Consent 
Decree, paragraph 1(b). On December 20, 1999, the Court delegated to Michael Lewis the additional 
responsibility of deciding requests for permission to file a late claim under paragraph 5(g) of the Consent 
Decree.  
16  Appendix 2 reports the cumulative amount of cash relief, debt forgiveness, and estimated tax relief 
provided to claimants by state of residence at the time they prevailed in claims process. The statistics in 
Appendix 2 report cash relief paid to claimants as of the end of 2011 and debt forgiveness provided by 
USDA to claimants as of the end of 2011. Appendix 2 also reports estimated tax deposits made on behalf 
of prevailing Track A credit claimants as of the end of 2011. Tax deposits are estimated due to 
confidentiality of Internal Revenue Service (IRS) tax account data. 
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Table 1: Statistical Report on Total Track A and Track B Monetary Relief17 

Statistical Report as of: December 31, 2011 
A. Total Amount of Cash Relief Paid for Track A Claims (Credit 

Claims and Non-Credit Claims) $771,706,000 
B. Total Amount of Cash Relief Paid for Track B Claims (Settlements 

and Damage Awards) $35,611,830 
C. Total Payments Due to IRS as Tax Relief for Track A Credit Claims 

(25% of $50,000 Cash Relief and 25% of Principal Amount of 
Track A Debt Relief) $200,220,793 

D. Total Debt Forgiveness for Track A Claims (Principal and Interest) $43,474,995 
E. Total Debt Forgiveness for Track B Claims (Principal and Interest) $7,563,580 
F. Total Track A and Track B Monetary Relief  $1,058,577,198 

 

C. Good Faith Implementation and Final Report Summary 

Both parties—USDA, and the plaintiffs through Class Counsel18—have acted in good 

faith to address and resolve many significant issues that have arisen in implementing the Consent 

Decree. This report summarizes the cumulative results of the parties’ and neutrals’ efforts from 

April 14, 1999, through December 31, 2011. Section II of this report summarizes the Monitor’s 

responsibilities under paragraph 12 of the Consent Decree, including reports to the Court and the 

parties, resolution of problems brought to the Monitor’s attention during the implementation 

process, decisions on petitions for reexamination of claims, and the operation of a toll-free line 

for class members. Section III reviews the process for filing a claim, including Facilitator 

eligibility screening decisions and Arbitrator decisions on requests to file a late claim. Section IV 

                                                        
17  Table 1 statistics are provided by the Facilitator and USDA for cumulative relief provided to 
claimants as of the end of 2011. Numbers are rounded to the nearest dollar. 
18  Class Counsel is defined in paragraph 1(e) of the Consent Decree. On December 20, 2000, the Court 
issued an Order amending, by reference, the Consent Decree to include J.L. Chestnut as Co-Lead Class 
Counsel. On June 19, 2006, the Court approved a motion to substitute David Frantz as Co-Lead Counsel 
after Alexander J. Pires withdrew from the case. On January 9, 2009, the Court approved a motion to 
substitute Rose Sanders as Class Counsel and Co-Lead Counsel after J.L. Chestnut passed away.  
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reports on claimants’ election of Track A or Track B of the Consent Decree claims process. 

Section V contains discusses USDA’s implementation of the freeze on accelerations, 

foreclosures, and sale of inventory during the claims process. Section VI provides data and 

descriptions of Track A claims, including the results of the Track A claims process. Section VII 

provides similar data and descriptions for Track B claims. Sections VIII (cash relief), IX (debt 

relief), X (tax relief), and XI (injunctive relief) report on the relief provided to prevailing 

claimants. Section XII reports on the good faith implementation of the Consent Decree. Section 

XII includes a summary of remaining implementation issues. In Section XIII, the Monitor 

recommends the Court schedule a status conference in thirty days to review progress on the 

remaining tasks necessary to complete the implementation and wind down of the Consent 

Decree. 

II. MONITOR RESPONSIBILITIES 

Paragraph 12 of the Consent Decree sets forth the duties and responsibilities of an 

independent Monitor. The Monitor was appointed on January 4, 2000, and has served 

continuously since that date.19 Paragraph 12(b) requires the Monitor to: 

1. Make periodic written reports on the good faith implementation of the 
Consent Decree; 

2. Attempt to resolve any problems that any class member may have with 
respect to any aspect of the Consent Decree; 

3. Direct the Facilitator, Adjudicator, or Arbitrator to reexamine a claim 
where the Monitor determines that a clear and manifest error has occurred in the 
screening, adjudication, or arbitration of the claim and has resulted or is likely to 
result in a fundamental miscarriage of justice; and 

                                                        
19  The Monitor’s appointment became effective March 1, 2000. Under the Consent Decree, the Monitor 
was to remain in existence for a period of five years, through March 1, 2005. Consent Decree, ¶ 12(a). 
The Monitor’s appointment was extended through Stipulation and Orders. Under the terms of a January 
10, 2012 Stipulation and Order, the Monitor’s appointment expires on March 31, 2012. 
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4. Be available to class members and the public through a toll-free 
telephone number in order to facilitate the lodging of any Consent Decree 
complaints and to expedite their resolution. 

To fulfill these duties, the Monitor worked closely with class members, the Court, Class Counsel, 

counsel for USDA, and the Facilitator, Adjudicator, and Arbitrator. 

A. Reporting 

1. Reporting to the Secretary of Agriculture 

Paragraph 12(a) of the Consent Decree required the Monitor to report directly to the 

Secretary of Agriculture. During the twelve years of Consent Decree implementation, the 

Monitor met with Secretaries Dan Glickman, Ann M. Veneman, Mike Johanns, Edward Schafer, 

and Tom Vilsack. The Monitor also held frequent meetings with attorneys in USDA’s Office of 

General Counsel. These meetings were important and helped to resolve significant Consent 

Decree problems and implementation issues raised by class members.  

2. Written Reports 

Paragraph 12(b)(i), as modified by a Stipulation and Order filed March 23, 2003, required 

the Monitor to report to the Court, the Secretary of Agriculture, Class Counsel, and USDA’s 

counsel regarding the good faith implementation of the Consent Decree during each twelve 

month period, upon the request of the Court or the parties, or as the Monitor deems necessary.  

The Monitor filed ten prior reports on the good faith implementation of the Consent 

Decree. The Monitor also filed more than twenty-five other reports on specific issues, as directed 

by the Court. Report topics included: (1) Class Counsel’s compliance with Court orders 

regarding petition registers; (2) information concerning petitions filed after the deadline for 

petitions established in a July 14, 2000 Stipulation and Order; (3) amended Facilitator and 

Adjudicator decisions; and (4) USDA’s implementation of debt relief and the tax implications of 

debt relief. All of the Monitor’s reports are posted on the Monitor’s website. This report is 
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submitted to fulfill the Monitor’s obligation to report on the good faith implementation of the 

Consent Decree during calendar year 2011. 

B. Resolving Any Problems 

Paragraph 12(b)(ii) of the Consent Decree required the Monitor to attempt to resolve any 

problems that any class member may have with any aspect of the Consent Decree. From the time 

of the Monitor’s appointment in January 2000 through 2011, class members have contacted the 

Monitor with problems and concerns.  

1. Monitor Outreach to Class Members 

To fulfill the Monitor’s paragraph 12(b)(ii) responsibilities, the Monitor took steps 

shortly after her appointment to inform class members of the ways in which the Monitor’s office 

could be contacted. The Monitor and attorneys from the Monitor’s Office met in person with 

many class members. The Monitor’s Office attended over seventy meetings sponsored by farm 

organizations and/or by USDA. At these meetings, the Monitor and/or an attorney from the 

Monitor’s Office presented information about the Consent Decree and met individually with 

claimants to address concerns. The meetings took place in Alabama, Arkansas, Georgia, 

Louisiana, Maryland, Mississippi, North Carolina, Oklahoma, South Carolina, Tennessee, Texas, 

and Washington D.C. 

2. Monitor Efforts to Resolve Problems 

The Monitor worked regularly with the parties and the other neutrals to address class 

member problems and concerns. The Monitor was in regular contact with Class Counsel and 

with counsel for USDA, and the Monitor often learned of class member problems and concerns 

through counsel. The Court also referred problems to the Monitor for investigation and 
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resolution.20 Throughout the implementation process, the Monitor, the Facilitator, the 

Adjudicator, the Arbitrator, Class Counsel, the Department of Justice, and USDA’s Office of 

General Counsel met in person at “Roundtable” meetings in Washington D.C. Many 

implementation issues were resolved through negotiated agreements, leading to Stipulations and 

Orders concerning Consent Decree provisions. Other problems were resolved through ex parte 

conversations and informal suggestions to the parties and the neutrals, an authority granted to the 

Monitor in the Court’s Order of Reference.21 Although the Consent Decree authorized the 

Monitor to file a report with the parties’ counsel if the Monitor was unable to resolve a problem 

brought to the Monitor’s attention, 22 the Monitor was able to resolve problems by working with 

the parties and did not formally file any paragraph 12(c) reports.  

3. Problems Addressed in 2011 

During 2011, the Monitor worked to review and resolve issues concerning the 

appropriate debt relief for prevailing class members who were entitled to Pigford debt relief. The 

Monitor also worked with the parties to address issues concerning payments for non-credit 

claims, problems with payments in estate claims, and problems related to tax reporting and 

delays in the establishment and funding of tax accounts for prevailing claimants. These problems 

are addressed more fully in later sections of this report. 

                                                        
20  A summary of the Court’s Orders referring problems to the Monitor is provided in Appendix 3. The 
Court’s Orders are available on the Monitor’s web site. In early April 2012, the Monitor’s web site will be 
available at http://www.dcd.uscourts.gov/pigfordmonitor/. 
21  Paragraph 1 of the Order of Reference authorized ex parte conversations with the Court. Paragraph 2 
authorized ex parte conversations with the parties and with the Facilitator, Adjudicator, and Arbitrator on 
matters affecting the discharge of the Monitor’s duties and the implementation of the Consent Decree. 
Paragraph 3 authorized the Monitor to make informal suggestions to the parties in whatever form the 
Monitor deemed appropriate in order to facilitate and aid implementation of the Consent Decree and 
compliance with Orders of the Court.  
22  Under paragraph 12(c) of the Consent Decree, if the Monitor was unable within thirty days to resolve 
a problem brought to the Monitor’s attention, the Monitor could file a report with the parties’ counsel 
who could, in turn, seek enforcement of the Consent Decree by filing a notice of violation with the Court. 
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C. Directing Reexamination of Claims 

Paragraph 12(b)(iii) of the Consent Decree required the Monitor to direct the Facilitator, 

Adjudicator, or Arbitrator to reexamine a claim where a clear and manifest error has occurred in 

the screening, adjudication, or arbitration of the claim that has resulted or is likely to result in a 

fundamental miscarriage of justice. During 2011, the Monitor completed review of the last Track 

A petition for reexamination that was routed to the Monitor for review.23 Many details with 

respect to how the Monitor review process would be implemented were addressed by the parties 

and the Court during the implementation process. 

1. Petition for Monitor Review Process 

On April 4, 2000, the Court issued an Order of Reference, which provided structure to the 

petition for Monitor review process.24 Among other things, the Order provided that claimants or 

the Government may file petitions for Monitor review by sending the Monitor a letter that 

explains why the petitioner believes that a decision by the Facilitator, Adjudicator, or Arbitrator 

is in error. With respect to Track A claims, the Order permitted claimants or the government to 

submit additional documents to explain or establish that an error has occurred. The non-

petitioning party could file a petition response that also included additional materials. The 

Monitor could consider the additional materials as part of the record for review when the 

materials addressed a potential flaw or mistake in the claims process that in the Monitor’s 

opinion would result in a fundamental miscarriage of justice if left unaddressed. The Order 

                                                        
23  On January 12, 2012, USDA filed a petition for reexamination of a Track B Arbitrator decision. The 
Monitor issued a decision on the petition on March 30, 2012. There are no other pending petitions for 
Monitor review. 
24  A table of the Court’s Orders regarding the petition process is provided in Appendix 4.  
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required the Monitor to send a written explanation of her decision to direct reexamination in each 

case. The Monitor’s letter was to clearly specify any error(s) identified by the Monitor. 

Subsequent Stipulations and Orders set deadlines for filing petitions for reexamination of 

Track A, Track B, and Facilitator eligibility screening decisions and specified the process for 

routing petitions for review. The Court also issued Orders requiring the Monitor to comply with 

the Second Amended Supplemental Privacy Act Protective Order, permitting the Monitor to 

consolidate petitions from the same Adjudicator or Arbitrator decision, and establishing a 

process for the Monitor to recuse herself from decision-making. The Monitor exercised the 

option to recuse herself in three cases. 

2. Resources for Class Members on Petition Process 

The Monitor prepared a number of documents for class members explaining the rules for 

petitioning for reexamination.25 Monitor Updates, a Question and Answer Booklet, and a form 

for pro se claimants were among the documents provided. Many claimants filed petitions without 

the assistance of an attorney.  

3. Claimant Petitions 

Prior to July 14, 2000, there was no deadline for petitions for reexamination. A 

Stipulation and Order filed July 14, 2000 (the “Bastille Day Stipulation”), set a deadline of 

November 13, 2000, for claims decided prior to July 14, 2000 and a deadline of 120 days after 

the claim decision for claims decided after July 14, 2000. After the deadline had been 

established, Class Counsel reported to the Court that many hundreds of claimants who were 

                                                        
25  A table summarizing the materials prepared for class members is provided in Appendix 5. Monitor 
Updates and other information for class members are available on the Monitor’s web site. In early April 
2012, the Monitor’s web site will be available at http://www.dcd.uscourts.gov/pigfordmonitor/. 
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denied relief wished to petition, and Class Counsel lacked the resources to complete the petition 

process for all claimants within the November 13, 2000, deadline. 

On November 8, 2000, the Court issued an Order permitting Class Counsel to comply 

with the deadline by filing a Petition Register, including a list of the names and claim numbers of 

all claimants who sought Class Counsel’s assistance in petitioning for reexamination of their 

claims.26 The Court’s Order contemplated a process of submission of materials in support of the 

petitions, depending on the number of claimants listed, in conformance with the schedule 

contained in the Court’s Order. Subsequent Court Orders extended the deadline for submission 

of materials or withdrawal of the petitions for the claimants whose names appeared on the 

Register. The Court directed the Monitor to file reports with the Court on Register filings, and 

imposed sanctions on Class Counsel for Class Counsel’s inability to meet the deadlines initially 

imposed by the Court for Petition Register filings. As of September 15, 2001, Class Counsel had 

filed supporting materials or withdrawals on behalf of all individuals listed on the Petition 

Register. 

4.  USDA Petitions 

USDA filed petitions for reexamination of Track A and Track B claims. Track A 

petitions were prepared by USDA’s Office of General Counsel and staff from USDA’s Farm 

Service Agency (FSA). Track B petitions were prepared by attorneys from the Department of 

Justice. In most cases, USDA sought reexamination of a decision to award a claimant relief. 

Some petitions did not seek reexamination of the merits, but sought reexamination of the relief 

                                                        
26  Many more claimants sought to file petitions after the deadline for petitioning. Class Counsel sought 
permission for some 350 claimants to file after the deadline, based on factors unique to those claimants. 
The Court denied Class Counsel’s motion. A table of the Court’s Orders regarding claimant petitions is 
provided in Appendix 6. 
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awarded by the Adjudicator or Arbitrator. More information on the results of the petition process 

is provided below. 

5.  Monitor Petition Decisions 

The Monitor began issuing decisions on petitions for reexamination in 2001. The Monitor 

issued 5,848 petition decisions as of the end of 2011. In each of the decisions issued by the 

Monitor, the claimant received a one-page cover letter explaining the result of the petition 

process and an attached Monitor decision letter directed to the Facilitator, Arbitrator, or 

Adjudicator.27 

The petition process led to reexaminations of approximately fifty percent of the claims in 

which petitions were filed. Most reexaminations were granted in response to petitions from 

claimants who had initially been denied relief. Table 2 sets forth statistics for Monitor petitions 

and decisions directing reexamination.28 

                                                        
27  The decision letter generally contained a description of the record, the decision at issue, the 
arguments and information presented in the petition and petition response, and the Monitor’s analysis of 
whether the Consent Decree standard for reexamination had been met. In cases where supplemental 
information could be submitted in the petition or the petition response, the Monitor’s decision contained 
an Appendix describing the supplemental information and the Monitor’s analysis of whether the 
information should be admitted into the record. As required by the Court’s November 7, 2000 Order and 
the Second Supplemental Privacy Act Protective Order, all Monitor decisions used alphabetical 
designations for individuals identified by claimants to satisfy the Consent Decree’s similarly situated 
white farmer requirement. 
28  Appendix 7 contains cumulative year-by-year statistics on petitions for reexamination through the end 
of 2010. 

Case 1:97-cv-01978-PLF   Document 1812    Filed 04/01/12   Page 19 of 91



14 

Table 2: Statistical Report on Petitions for Monitor Review29 

Statistical Report as of: December 31, 2011 
Petitions for Monitor Review 
A. Total Number of Petitions for Monitor Review 5,848 

1. Claimant Petitions 4,981 
2. Government Petitions 867 

Monitor Decisions 
B. Total Number of Petition Decisions Issued by Monitor  5,848 
A. Total Number of Petitions Granted 2,941 

1. Claimant Petitions Granted 2,809 
2. Government Petitions Granted 132 

B. Total Number of Petitions Denied 2,907 
1. Claimant Petitions Denied 2,172 
2. Government Petitions Denied 735 

 

6. Requests for Reconsideration 

As the Monitor began the process of deciding thousands of petitions, the parties and the 

Monitor recognized that unintentional or administrative errors could occur. After consulting with 

the parties, the Monitor adopted a Reconsideration Policy for Correction of Clerical and 

Administrative Errors that permitted the Monitor to issue an Amended Decision to correct 

mistakes such as an incorrect file number or address or typographical errors, such as an incorrect 

state name. The policy was posted on the Monitor’s website, and claimants who wrote the 

Monitor requesting reconsideration were informed of the policy. 

                                                        
29  Table 2 statistics are provided by the Facilitator. The Monitor’s database reports three additional 
Monitor decisions for claims that are not currently included in the Facilitator’s database of Pigford 
claims. In these three claims, the Monitor issued a decision on a petition for reexamination. After the 
Monitor issued the decision, the Facilitator changed the status of the claims to “ineligible” because the 
claimants were deemed ineligible to participate in the claims process. Claims classified as “ineligible” are 
not reported as Pigford claims in the Facilitator’s database. 
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D. Monitor Toll-Free Line 

Paragraph 12(b)(iv) of the Consent Decree required the Monitor to be available to class 

members and the public through a toll-free telephone number in order to facilitate the lodging of 

any Consent Decree complaints and to expedite their resolution. From January 1, 2011, through 

December 31, 2011, the Monitor’s toll-free operators staffed a total of 4,763 calls. On average, 

Monitor operators staffed 9,954 incoming calls per year. Operators also made outgoing calls to 

class members to provide requested information or to arrange a time for a phone conference with 

an attorney from the Monitor’s Office. 

The Monitor contracted with Epiq Systems (formerly known as Poorman Douglas) to 

staff the Monitor’s toll-free line. Epiq’s operators received training from the Monitor and regular 

updates on case developments, including a list of responses for common questions. Operators 

had access to the Facilitator’s claims processing database and could provide callers with 

information regarding the status of their claim or their request for permission to file a late claim. 

Operators also handled many practical administrative questions, such as change of address 

forms, necessary paperwork when claimants passed away, and contact information for Class 

Counsel. 

Throughout the implementation period, callers raised substantive concerns regarding the 

Consent Decree. Concerns expressed in calls related to: 

1. Class members who failed to file a claim prior to the October 12, 1999, 
claims filing deadline; 

2. The standard required for granting a request for permission to file a late 
claim; 

3. The low approval rate of late-claims requests; 

4. Delays in the claims process and the impact of delays on claimants with 
outstanding USDA farm program debt; 

5. The denial rate in Track A adjudications, when many believed that 
relief would be “virtually automatic”; 
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6. The litigious nature of Track B arbitrations; 

7. Whether the appropriate people were prevailing in the claims process; 

8. The timeliness of Track A cash relief payments; 

9. The amount of non-credit cash relief; 

10. USDA’s implementation of debt relief and whether claimants received 
the appropriate relief; 

11. Tax relief payments and the establishment of tax accounts for 
claimants who prevailed on Track A credit claims; and 

12. The availability of injunctive relief and problems obtaining new FSA 
loans. 

Operators referred callers with more complicated questions to attorneys in the Monitor’s 

Office. Attorneys in the Monitor’s Office worked closely with Class Counsel and USDA to 

address and resolve individual issues in many cases. The Monitor was not able to resolve to the 

callers’ satisfaction all problems and concerns brought to the Monitor’s attention through the 

toll-free line. In each case, however, callers received information about the Consent Decree and 

the rules that applied to its implementation. 

E. Monitor Office Administration and Staffing 

Under paragraph 12(a) of the Consent Decree, USDA was responsible for payment of the 

Monitor’s fees and expenses. The Court’s April 4, 2000 Order of Reference directed the Monitor 

to submit proposed budgets to the Court. Upon Court approval of the Monitor’s proposed budget, 

USDA deposited the amount of the budgeted funds in the Court Registry. The Monitor filed 

monthly invoices, which were paid only after expiration of a ten-day period in which the parties 

had an opportunity to review and object to the invoices. After each completed budget cycle, the 

Monitor prepared and filed a statement that detailed the amount of unspent funds in the reserve 

of the Court Registry. 
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The Monitor hired attorneys and administrative staff to assist in the implementation of 

the Consent Decree. Over the course of the Monitor’s appointment, the Monitor engaged a total 

of eighty-eight employees and contract staff for the processes of reviewing petitions for 

reexamination and responding to claimant problems and concerns.  

The sections of the report that follow provide background, implementation milestones, 

and significant implementation issues for each of the major aspects of the Consent Decree 

addressed by the parties and neutrals during the implementation process. 

III. FILING A CLAIM 

The Consent Decree established a claims process for individuals who were members of 

the class certified by the Court. Paragraph 2(a) of the Consent Decree defined members of the 

class as: 

All African American farmers who: 

1. farmed, or attempted to farm, between January 1, 1981, and December 
31, 1996; 

2. applied to the United States Department of Agriculture (USDA) during 
that time period for participation in a federal farm credit or benefit program and 
who believed that they were discriminated against on the basis of race in USDA’s 
response to that application; and  

3. filed a discrimination complaint on or before July 1, 1997, regarding 
USDA’s treatment of such farm credit or benefit application. 

Paragraph 4 of the Consent Decree set forth the process for notifying class members of 

the Consent Decree and the claims process established under the Decree. Paragraphs 5 and 6 of 

the Consent Decree described the process for filing a claim and for determining class member 

eligibility to participate in the claims process. 
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A. Background 

At the time the Consent Decree was approved, neither the parties nor the Court knew the 

exact number of eligible class members. There was no readily available list or database of 

African American farmers who farmed or attempted to farm between January 1, 1981, and 

December 31, 1996. To provide notice to the eligible class members, the Court approved a mass 

media advertising campaign focused on African Americans living in Alabama, Arkansas, 

California, Florida, Georgia, Kentucky, Louisiana, Maryland, Mississippi, North Carolina, 

Oklahoma, South Carolina, Tennessee, Texas, Virginia, West Virginia, and the District of 

Columbia.30 

1. Claim Sheet and Election Forms 

To participate in the claims process, class members were required to file a Claim Sheet 

and Election Form (“Claim Sheet”).31 Class Counsel conducted “filling-out-the-forms” (FOF) 

meetings to assist class members in completing the required claim forms. From January 1999 

through mid-October 1999, Class Counsel and Of Counsel held 235 days of group FOF meetings 

at 146 scheduled locations in twenty states, the District of Columbia, and the Virgin Islands.32 

2. Completed Claim Packages 

The first completed claim package was filed with the Facilitator in January 1999. The 

Facilitator used a checklist to determine if a claim package was “complete.” Claimants who filed 

incomplete claim packages were generally provided an opportunity to cure deficiencies, such as 

                                                        
30  See Hearing before the House of Representatives Committee on the Judiciary, Subcommittee on the 
Constitution, 108th Cong. (Nov. 14, 2004) (Testimony of Jeanne C. Finnegan, Ex. 3, Declaration of 
Jeanne C. Finegan, dated Feb. 19, 1999, describing notice program). 
31  A sample Claim Sheet and Election Form is provided in Appendix 8. 
32  See Hearing before the House of Representatives Committee on the Judiciary, Subcommittee on the 
Constitution, 108th Cong. 1665 (Sept. 28, 2004) (Supplemental Testimony of Alexander J. Pires, Jr., 
describing Class Counsel and Of Counsel meetings). 
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a missing social security number, attorney signature, or other required information.33 Claimants 

whose claim packages were rejected by the Facilitator could request reconsideration by the 

Facilitator. 

3. Deadline for Timely Claims 

The deadline for timely claim packages was 180 days from the date of the Court’s 

approval of the Consent Decree. The Consent Decree was approved on April 14, 1999. The 

deadline for timely claims was October 12, 1999. The Facilitator determined timely filing based 

on the postmark of the claim package. 

4. Late Claims 

Many thousands of putative claimants sought to file a claim after the October 12, 1999, 

deadline. The Consent Decree provided a process for requesting permission to file a claim after 

the October 12, 1999, deadline. Paragraph 5(c) of the Consent Decree set a high standard for late 

claim requests. To participate in the claims process, putative claimants had to show that they 

failed to meet the October 12, 1999 deadline due to extraordinary circumstances beyond their 

control. As part of the late claims process, putative claimants received a form on which they 

could explain the circumstances that prevented them from filing a timely claim.34 Court orders 

established a September 15, 2000, deadline for requests for permission to file a late claim and 

delegated the task of reviewing late claims requests to Michael Lewis, who also served as the 

                                                        
33  See Stipulation and Order, filed October 29, 2002 (describing, as of 2002, the status of completed and 
deficient claim packages); Exhibit 1 to Monitor’s Progress Report on Amended Adjudicator Decisions 
(Jan. 16, 2007) (letter from Facilitator describing claim form filing and deficiencies).  
34  The Arbitrator’s November 14, 2001 Report on the Late-Claim Petition Process describes the two 
forms created for those seeking permission to file a late claim. This and other Arbitrator reports on the 
late claims process are available on the Monitor’s web site. In early April 2012, the Monitor’s web site 
will be available at http://www.dcd.uscourts.gov/pigfordmonitor/. Sample late claim forms are provided 
in Appendix 9.  
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Arbitrator. If a request to file a late claim was granted, the putative claimant received a blank 

Claim Sheet with a deadline for submitting a completed claim package.  

5. Facilitator Eligibility Screening 

The first step in the screening process required the Facilitator to screen claim packages 

for completeness. The Facilitator used a checklist to determine if claims were complete.35 

The Facilitator screened all timely filed complete claim packages to determine if the 

claimants were eligible to participate in the claims process. The Facilitator also screened any 

complete claim packages filed by individuals who were granted permission by the Arbitrator to 

file a late claim. If the Facilitator rejected a claim as ineligible, the Consent Decree permitted the 

class member to petition for Monitor review of the Facilitator’s screening decision. 

B. Implementation Milestones 

More people than the parties or the Court anticipated sought to file timely claims and 

requested permission to file a late claim. Screening of claims by the Facilitator began in 1999 

and continued as late claims requests were granted. 

Table 3 sets forth statistics on the number of people who filed timely requests for 

permission to file a late claim, the number of people whose requests were granted, and the 

number of people whose requests were denied. 

  

                                                        
35  Appendix 10 summarizes Monitor Updates for class members on correcting defects to claim packages 
and on the eligibility screening process. The full text of these Monitor Updates is available on the 
Monitor’s web site. In early April 2012, the Monitor’s web site will be available at 
http://www.dcd.uscourts.gov/pigfordmonitor/. 
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Table 3: Statistical Report on Requests for Permission to File a Late Claim36 

Statistical Report as of: December 31, 2011 
A. Number of People Who Made Timely Requests for Permission to 

File a Late Claim  
61,252 

1.  Number of People Granted Permission to File a Late Claim 2,585 
2. Number of People Denied Permission to File a Late Claim 58,667 

B. Number of People Granted Permission to File a Late Claim Who 
Filed A Completed Claim Package 

1,905 

 

Table 4 contains statistics on the results of the Facilitator’s eligibility screening process 

for all claimants—both those who filed a timely claim package and those were granted 

permission to file a late claim. Facilitator eligibility screening for all claims was completed in 

2011. 

Table 4: Statistical Report on Eligibility Screening37 

Statistical Report as of: December 31, 2011 
A. Total Number of Claimants Who Filed Completed Claim Packages 23,472 

1. Total Number of Claimants Found Eligible in Facilitator 
Screening 

22,721 

2. Total Number of Claimants Found Not Eligible in Facilitator 
Screening 

751 

 

                                                        
36  Table 3 statistics are provided by the Facilitator. Table 3 reports the number of individual people who 
filed timely affidavits or requests for permission to file a late claim. Prior reports from the Arbitrator and 
the Facilitator provided data on the number of timely affidavits, rather than the number of people who 
requested permission to file a late claim. The number of affidavits is greater than the number of people 
because some people filed more than one affidavit.  
37  Table 4 statistics are provided by the Facilitator and report the cumulative number of eligible 
claimants as of the end of 2011.  
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C. Significant Implementation Issues 

Throughout the implementation period, class members and organizations representing 

class members expressed concerns that many people who otherwise met the class definition 

failed to sign up for the lawsuit because the advertising campaign described in paragraph 4 of the 

Consent Decree did not reach them. Class members also voiced concerns regarding the lack of 

notice of the deadline for requests to file a late claim and the low rate of approval of late claims 

requests. The parties, the neutrals, and the Court considered these concerns and addressed several 

other significant issues in implementing the eligibility and late claims provisions of the Consent 

Decree. 

1. Notice 

Class members expressed concern regarding a lack of notice of the claims process and the 

deadlines for filing a timely claim and for requesting permission to file a late claim. The Monitor 

responded to these concerns by informing the parties and the Court about these concerns and by 

providing information to class members about the deadlines.38 Congress held hearings on the 

notice provided to class members,39 and the Government Accountability Office issued a report 

on the status of timely claims and requests for permission to file a late claim.40 In 2008, Congress 

                                                        
38  A table of the Updates prepared by the Monitor to inform class members of the deadlines is provided 
in Appendix 11. The full text of these Monitor Updates is available on the Monitor’s web site. In early 
April 2012, the Monitor’s web site will be available at http://www.dcd.uscourts.gov/pigfordmonitor/. 
39  The Constitution Subcommittee of the United States House of Representatives’ Judiciary Committee 
held two hearings during 2004 regarding the Consent Decree. On September 28, 2004, the Subcommittee 
convened a hearing entitled “Status of the Implementation of the Pigford v. Glickman Settlement.” On 
November 18, 2004, the Subcommittee received additional testimony in a hearing entitled “‘Notice 
Provision in the Pigford v. Glickman Consent Decree.” For more information, see generally 
http://judiciary.house.gov/legacy/constitution.htm. 
40  In response to a request by members of Congress, the Government Accountability Office (GAO) 
issued a report on March 17, 2006, entitled “Pigford Settlement: The Role of the Court-Appointed 
Monitor.” The report contains information gathered by GAO investigators on the implementation of the 
Consent Decree, including the number of claimants who filed timely claims and the number of claimants 
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passed and the President signed legislation authorizing a new cause of action for certain 

individuals who sought to file a claim and who did not receive a decision on the merits of their 

claim.41  

2. Late Claims 

The Court, the parties, and the neutrals devoted significant attention to the process for 

consideration of late claims requests under the Pigford Consent Decree. The Arbitrator filed 

reports with the Court describing the late claims review process in detail.42 The Arbitrator 

reported that requests were granted for extraordinary circumstances such as the impact of 

Hurricane Floyd and in cases involving serious medical problems or the death of a putative 

claimant. On more than one occasion, individuals who were denied permission to file a late 

claim sought review by the Court. In 2010, the parties stipulated and the Court ordered that the 

Arbitrator’s review of late claims requests was complete.43 The Consent Decree claims process 

                                                        
who requested permission to file a late claim. The report also describes the role of the Monitor in 
conducting outreach activities to class members and in reviewing timely filed claims in response to 
petitions for Monitor review. See GAO, “Pigford Settlement: The Role of the Court-Appointed Monitor,” 
Enclosure III, at 24 (March 17, 2006), available at http://www.gao.gov/new.items/d06469r.pdf. The 
Monitor was not appointed until after the October 12, 1999 deadline to file a claim. 
41  See Food, Conservation and Energy Act of 2008, Public Law No. 110-246, § 14012 (2008). Cases 
filed under the 2008 legislation have been consolidated as In re: Black Farmers Discrimination 
Litigation, Misc. No. 08-0511 (PLF), in the United States District Court for the District of Columbia. The 
In re Black Farmers case is separate from the Pigford case. A class has been certified and a settlement 
approved by the Court in the In re Black Farmers Litigation. The Court’s October 27, 2011 Order 
approving a settlement in the In re Black Farmers Litigation case is available on the Monitor’s web site. 
In early April 2012, Monitor’s web site will be available at http://www.dcd.uscourts.gov/pigfordmonitor/. 
42  These reports describe the categorization process used to review late claims requests, the Arbitrator’s 
reconsideration policy for late claim denials, and the audit of late claim denials completed by the 
Facilitator and the Arbitrator. All of the Arbitrator’s reports on the late claim process are available on the 
Monitor’s web site. 
43  A table of Court Orders regarding late claims requests is provided in Appendix 12.  
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was completed as of the end of 2011 for all claimants who were granted permission to file a late 

claim.44 

3. Eligibility Screening 

The Facilitator’s eligibility screening was the first step in evaluating class member 

claims. A total of 22,721 claimants who filed completed claim packages were found eligible to 

participate in the claims process, as of the end of 2011. 

a. Claim Sheet Questions 

The Facilitator screened completed claim packages by reviewing questions 1 through 3 

on the Claim Sheet. Questions 1 and 2 asked if a claimant was an African American farmer who 

farmed or attempted to farm between January 1, 1981, and December 31, 1996, and who applied 

to USDA to participate in a federal farm program during that same time frame.45 Question 3 

asked whether a claimant had filed a complaint of discrimination against USDA between January 

1, 1981 and July 1, 1997, concerning the treatment the claimant received in the application 

process. These three questions tracked paragraph 2(a) of the Consent Decree class membership 

definition. Question 3 also required claimants to provide written documentation or “proof” of 

their prior discrimination complaint. Check boxes 3A through 3D on page 2 of the Claim Sheet 

specified the type of documentation that would be accepted.46 

                                                        
44  Many people whose requests to file a late claim were denied felt that they did not understand the 
claims process and were disappointed with the result. During 2011, the Monitor continued to receive calls 
and letters from individuals whose late claim requests had been denied. Many of these putative claimants 
had questions about whether they could file a claim in the “new case.” During 2011, the Monitor referred 
individuals to the attorneys representing the plaintiffs in the In re Black Farmers litigation if they had 
questions regarding the “new case.” 
45  Appendix 13 sets forth the Consent Decree elements for class membership eligibility and the 
corresponding Claim Sheet questions reviewed by the Facilitator in screening.  
46  As described in the Claim Sheet, this documentation could be: (A) a copy of a discrimination 
complaint filed with USDA or a USDA document referencing the complaint; (B) a declaration by a 
person who is not a family member which states that the person has first-hand knowledge that the 
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b. Equitable Tolling 

If a claimant indicated that he or she had not complained of USDA discrimination 

between January 1, 1981, and July 1, 1997, the Facilitator sent the claimant a Supplemental 

Information Form.47 The Supplemental Information Form requested an explanation of why the 

claimant had not lodged a discrimination complaint. Pursuant to paragraph 6 of the Consent 

Decree, the Adjudicator reviewed the reasons a claimant provided regarding why they did not 

lodge a complaint between January 1, 1981, and July 1, 1997, to determine if the reasons were 

sufficient to “toll” or excuse the prior complaint requirement.48 The Adjudicator found claimants 

to have satisfied the very high standard for “equitable tolling” in a total of thirty-five cases. 

c. Finality of Facilitator Screening Decision 

The Consent Decree does not expressly address the issue of whether the Facilitator is the 

final decisionmaker on a claimant’s eligibility, subject only to a petition for Monitor review of 

the Facilitator’s eligibility decision. In some cases, USDA presented information to the 

Adjudicator in Track A and to the Arbitrator in Track B that brought into question a claimant’s 

                                                        
claimant filed a discrimination complaint with USDA; (C) a copy of correspondence to a member of 
Congress, the White House, or a state, local, or federal official stating that the claimant had been 
discriminated against; or (D) a declaration by a person who is not a family member which states that the 
person has first-hand knowledge that the claimant was explicitly told by a USDA official that the official 
would investigate the claimant’s oral complaint of discrimination. See Claim Sheet, question 3. 
47  A sample Supplemental Information Form is provided in Appendix 14. 
48  To meet the equitable tolling requirement, claimants must have demonstrated that: (1) extraordinary 
circumstances beyond their control prevented them from filing a discrimination complaint; (2) they were 
induced or tricked by USDA’s misconduct into not filing a complaint; or (3) they attempted to actively 
pursue their judicial remedies by filing a pleading that had been found defective. Paragraph 6 required the 
Adjudicator to apply the rules for equitable tolling of claims against the Government set forth in a United 
States Supreme Court case, Irwin v. United States [Department of Veterans Affairs], 498 U.S. 89 (1990). 
In Irwin, the Supreme Court refused to allow a discrimination complaint to be filed after the deadline, 
finding that the reason for missing the deadline (the claimant’s attorney was out of the country on a trip 
abroad) was not “extraordinary” circumstances,” but instead amounted to no more than “excusable 
neglect.” Irwin, 498 U.S. at 96. 
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proof of eligibility.49 The Court denied the motion of at least one claimant whose eligibility was 

challenged in this manner.50 

USDA also presented questions to the Adjudicator and the Arbitrator regarding whether a 

claimant was precluded from filing a claim because a separate claim was filed by another person. 

These questions required the Consent Decree neutrals to consider whether, for example, a claim 

filed by a farming partnership precluded a separate claim by an individual member of the 

partnership. Questions were also raised regarding whether a claim brought by one spouse 

precluded a separate claim by the other spouse. The Consent Decree does not clearly define 

whether a “claimant” or “farmer” is a single individual, a husband and wife or other family 

members who farm together, or an entity, such as a partnership composed of two or more 

members. It is common for family members to farm both individually and together. 

Given that the class period in this case spanned many years, it is not surprising that a 

single individual person could farm as an individual or sole proprietor in one year and as a 

member of a partnership in another year. In reviewing the issues raised in the petition process 

concerning eligibility and claim preclusion, the Monitor found no indication in the Consent 

Decree or any governing Court Orders that precluded each individual claimant who met all of the 

criteria for class membership from filing his or her own individual claim. 

IV. ELECTION OF TRACK A OR TRACK B 

Paragraph 5(d) of the Consent Decree required claimants to elect whether they wished to 

pursue their claim under Track A or Track B of the claims process. 

                                                        
49  For example, in some cases, USDA questioned a claimant’s proof on the ground that the person 
named in the Declaration as the person to whom the claimant complained of discrimination was not a 
USDA official. 
50  A table summarizing the Court’s orders regarding eligibility is provided in Appendix 15. 
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A. Background 

The choice between Track A and Track B was significant for claimants.51 Track A claims 

were reviewed by the Adjudicator under paragraph 9 of the Consent Decree. The Adjudicator 

applied a “substantial evidence” standard,52 based upon documents submitted by the claimant 

and USDA. Claimants who prevailed on Track A credit claims received a cash award of $50,000, 

debt relief for qualifying USDA farm program loans, tax relief, and injunctive relief. Claimants 

who prevailed in Track A non-credit claims received a $3,000 cash award and injunctive relief.53 

Claimants who elected Track B were subject to different standards and were eligible to receive 

different relief. Track B claims were reviewed by the Arbitrator under paragraph 10 of the 

Consent Decree. The Arbitrator applied a “preponderance of the evidence” standard,54 and 

claimants had the opportunity to present written direct testimony and exhibits prior to an eight-

hour arbitration hearing. Claimants who prevailed in Track B were entitled to receive actual 

damages, debt relief on qualifying USDA farm program loans, and injunctive relief.  

B. Implementation Milestones 

The vast majority of eligible claimants, approximately ninety-nine percent of the total, 

elected to pursue their claims under Track A. Approximately one percent of eligible claimants 

elected Track B. 

                                                        
51  Pigford, 185 F.R.D. at 96,107 (noting choice has “enormous” significance and rejecting argument 
that class members should be permitted to proceed in Track A if they lose in Track B). 
52  The Consent Decree defines “substantial evidence” as such relevant evidence as appears in the record 
before the Adjudicator that a reasonable person might accept as adequate to support a conclusion after 
taking into account other evidence that fairly detracts from that conclusion. Consent Decree, ¶ 1(l). 
53  On February 7, 2001, the Court signed a Stipulation and Order setting $3,000 as the amount of non-
credit cash relief. 
54  The Consent Decree defines “preponderance of the evidence” as such relevant evidence as is 
necessary to prove that something is more likely true than not true. Consent Decree, ¶ 1(j). This is a 
higher standard of proof than the “substantial evidence” standard used in Track A.  
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Table 5 sets forth the total number of Track A and Track B claims, as of December 31, 

2011.  

Table 5: Statistical Report on Track A and Track B Claims55 

Statistical Report as of: December 31, 2011 
 Number % 
A. Total Number of Eligible Claimants 22,721 100 
B. Number of Claims Resolved under Track A  22,552 > 99 
C. Number of Claims Resolved under Track B  169 < 1 

 

C. Significant Implementation Issues 

Although the Consent Decree indicated that the election of Track A or Track B was 

irrevocable, while claims were pending in the claims process, the Government offered to resolve 

selected individual Track B claims by permitting the claimant the opportunity to switch from 

Track B to Track A. Some claimants accepted the Government’s offer to switch tracks. On 

January 6, 2000, the Court granted a joint motion filed by the parties to permit a specific 

claimant to switch from Track A to Track B. As of the end of 2011, a total of sixty-eight 

claimants who initially elected Track B were permitted, with the consent of the Government, to 

switch tracks and to elect to bring their claim under Track A. Claimants who were permitted to 

switch tracks were provided an opportunity to file a Claim Sheet with responses to all of the 

questions required for evaluation of their claim under Track A.56 

                                                        
55  Table 5 statistics are provided by the Facilitator, as of the end of 2011. The Facilitator and the 
Arbitrator used different methodologies for tracking the number of Track B claims. In this Table, the 
Facilitator’s statistics are used. 
56  Claimants who elected Track B were not required to answer questions on the Claim Sheet relating to 
the factual allegations of their claim. 
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Not all claimants who received the Government’s consent to switch from Track B to 

Track A prevailed in the claims process. Nine of the claimants who were permitted to switch 

tracks did not file a completed Track A claim package within the timeframe permitted. Of the 

fifty-nine claimants who filed completed Track A claim packages, forty-one claimants prevailed 

in the claims process and seventeen were denied relief. One claim remained pending as of the 

end of 2011.57  

V. FREEZE ON ACCELERATION, FORCLOSURES AND SALE OF INVENTORY 
PROPERTY 

Paragraph 7 of the Consent Decree provides certain interim administrative relief for 

claimants who have or who had USDA farm program debt secured by real property.  

A. Background 

Under paragraph 7 of the Consent Decree, once USDA was notified by the Facilitator 

that a claimant had submitted a claim and had been found eligible to participate in the claims 

process, USDA was barred from taking certain actions while the claim remained pending in the 

claims process. USDA could not accelerate a claimant’s farm program loans while the claimant’s 

claim was pending. USDA also could not foreclose on any real property that secured a claimant’s 

farm program loans while a claim was pending. Finally, USDA could not take any further action 

to dispose of inventory property formerly owned by the claimant while a claim was pending.58 

                                                        
57  The Adjudicator issued a decision on this claim in 2012 denying the claimant relief.  
58  When USDA acquires title to a farmer’s land, that land becomes known as “inventory property.” 
USDA regulations set forth rules regarding inventory property. USDA could obtain title to inventory 
property through a voluntary conveyance, foreclosure, or as part of a loan servicing action.  

Case 1:97-cv-01978-PLF   Document 1812    Filed 04/01/12   Page 35 of 91



30 

B. Implementation Milestones 

No statistics are readily available to determine the number of claimants whose debts or 

real property were affected by the paragraph 7 freeze on acceleration, foreclosure and sale of 

inventory property. USDA was allowed to take other types of actions to collect on outstanding 

loans during the claims process, and many claimants contacted the Monitor with concerns 

regarding their continuing obligation to repay loans that were the subject of a pending claim. 

USDA continued to demand payment on outstanding farm program loans and continued to use 

administrative or Treasury offsets to take and apply to farm loan debt payments claimants would 

otherwise have received from the government (such as Social Security checks, tax refunds, and 

other farm payments).59 

If a claimant prevailed in the claims process and the claimant’s outstanding farm program 

loans qualified for Pigford debt relief, certain payments and offsets could be refunded or 

reversed and reapplied to other, non-qualifying debt.60 If the claimant did not prevail or the 

claimant’s debt did not qualify for Pigford debt relief, once the claims process was concluded the 

freeze required by paragraph 7 was no longer in effect. Once the freeze was no longer in effect, 

USDA could resume action to accelerate or foreclose on delinquent loans and could take steps to 

dispose of real property formerly owned by a claimant that was held in USDA’s inventory. 

                                                        
59  Federal statutes authorize USDA to pursue an administrative offset against borrowers who become 
delinquent on their farm program loans. 31 U.S.C. § 3716(a),(c)(6) (2011). An “offset” diverts federal 
payments that otherwise would be paid to the borrower and applies the payments to the borrower’s 
delinquent USDA farm loan account. See generally 31 U.S.C. § 3716(c)(1)(A) (2011); 26 U.S.C. 
§ 6402(d) (2011). 
60  The process for determining the debt relief for qualifying loans is described more fully in Section IX 
of this report. 
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C. Significant Implementation Issues 

USDA took several steps to comply with paragraph 7 of the Consent Decree. USDA 

issued Farm Loan Policy Notices (FLPs) to agency staff. USDA also voluntarily agreed to offer 

claimants loan servicing at the conclusion of the claims process, prior to taking an action to 

accelerate or foreclose on a claimant’s delinquent debt.61 USDA loan servicing includes actions 

such as debt write-down, reamortization, rescheduling, reduction of interest rates, and loan 

deferral.62 USDA voluntarily agreed that County Offices would re-notify claimants of their loan 

servicing rights once a final decision had been rendered on their claim. The letter the County 

Office sent gave claimants sixty days from the date of the letter within which to apply for loan 

servicing.63 

During the Consent Decree implementation process, many class members contacted the 

Monitor with individual questions and concerns regarding outstanding USDA farm program 

debt. Individual class members also filed motions with the Court seeking to delay USDA 

foreclosure proceedings and to prevent a sale of inventory property.64 The Monitor prepared an 

                                                        
61  See, for example, USDA Farm Service Agency Notice FLP-279, 1951-S Servicing of Pigford Cases 
Whose Claims Have Been Closed and National Office FLP Programmatic Review (issued Oct. 24, 2002). 
This and other relevant FLPs are available on the Monitor’s web site. In early April 2012, the Monitor’s 
web site will be available at http://www.dcd.uscourts.gov/pigfordmonitor/. 
62  For a review of the loan servicing options currently available to farm program loan borrowers, see 
generally 7 C.F.R. §§ 761.2, 766.107-113 (2011). 
63  See, for example, FLP-279, 1951-S Servicing of Pigford Cases Whose Claims Have Been Closed and 
National Office FLP Programmatic Review, Exhibit 1, at 2 (Oct. 24, 2002), and FLP-299, Servicing of 
Pigford Claimants and National Office FLP Programmatic Review, Exhibit 1, at 2 (Apr. 3, 2003). See 7 
C.F.R. part 1951, subp. S (2004). 
64  These motions were denied. A table summarizing the Court’s Orders on foreclosure and sale of 
property is provided in Appendix 16. 
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Update for class members in an effort to explain the freeze on acceleration, foreclosure, and sale 

of inventory property.65 

Some claimants expressed concern to the Monitor about the accumulation of interest on 

their farm program loans while they waited for claims to be resolved. The amount of interest 

accumulated by the end of the claims process for some claimants was substantial. The 

requirement that claimants continue to repay farm program loans during the claims process 

resulted in the repayment of some loans that would have otherwise qualified for Pigford debt 

relief had they remained outstanding.66  

VI. TRACK A 

The vast majority of claimants (22,552 of the 22,721 eligible claimants) elected to pursue 

their claims under Track A of the Consent Decree. 

A. Background 

Paragraph 9 of the Consent Decree describes two types of Track A claims: credit claims 

and non-credit claims. Credit claims involved alleged discrimination in USDA farm loan 

programs, including USDA’s Operating Loan, Emergency Loan, Soil and Water Loan, and Farm 

Ownership Loan programs.67 Non-credit claims involved alleged discrimination in USDA farm 

benefit programs, including disaster assistance, conservation, and commodity price and income 

                                                        
65  A summary of the Monitor Update is provided in Appendix 17. The full text of this Monitor Update 
is available on the Monitor’s web site. In early April 2012, Monitor’s web site will be available at 
http://www.dcd.uscourts.gov/pigfordmonitor/. 
66  Payments on qualifying loans that were made prior to the prevailing decision generally did not qualify 
for refund. 
67  Regulations for USDA Operating Loans, Emergency Loans, Farm Ownership Loans, Soil and Water 
Loans, and loan servicing programs set criteria for eligibility and described program purposes. See 
generally 7 C.F.R. Parts 1910 (loan application process); 1941 (Operating Loans); 1943, Subpart A (Farm 
Ownership Loans); 1943, Subpart B (Soil and Water Loans); 1945 (Emergency Loans); 1951 (loan 
servicing); 1956 (debt settlement) (1981-1996). 
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support programs.68 Although the Consent Decree used the terms “credit” and “non-credit,” 

USDA generally did not use these terms when describing programs to farmers, and credit and 

non-credit programs could offer assistance to farmers for a similar purpose.69 For purposes of the 

Consent Decree, however, credit claims and non-credit claims had different elements of proof 

and offered different relief to prevailing class members. 

1. Credit Claims 

Paragraph 9(a) of the Consent Decree set forth the elements of proof required to prevail 

in a Track A credit claim. Claimants submitted their proof by responding to questions on the 

Claim Sheet directed to each of the required elements.70 Some claimants provided documents 

with their Claim Sheets, including portions of farm loan program application records, 

correspondence, and records documenting farm program loans. Claimant allegations generally 

concerned interactions with county level officials, although some claims also alleged 

discrimination by state officials. From 1981 through 1994, the Farmers Home Administration 

                                                        
68   USDA administered a variety of farm loan benefit programs during the class period. See generally 7 
C.F.R. §§ 701.3-701.26 (Agricultural Conservation Program, providing cost share assistance for 
conservation practices) (1981-1996); 7 C.F.R. Parts 704 and 410 (1987-1996) (Conservation Reserve 
Program, providing annual rental payments and cost-share assistance for conversion of eligible crop land 
to vegetative cover); 7 C.F.R. §§ 1427.1, 1427.5 (1981-1991) (commodity price and income support); 7 
C.F.R. Parts 723-726 (1987) (tobacco acreage allotments); 7 C.F.R. Part 1477 (1988-1996) (disaster 
payments). 
69  For example, USDA’s Emergency Loan program is a credit program designed to help farmers recover 
from a natural disaster, such as a flood or drought. USDA also offered non-credit disaster programs that 
provided direct financial assistance or payments to farmers in the wake of natural disasters. This same 
type of overlap existed in USDA conservation programs. A USDA credit program, the Soil and Water 
Loan program, provided loans to farmers to accomplish certain conservation goals during the class period. 
Many USDA non-credit programs used other mechanisms, such as cost shares in the Agricultural 
Conservation Program or long-term contracts in the Conservation Reserve Program, to accomplish 
resource conservation goals. 
70  Appendix 18 sets forth the Consent Decree elements for Track A credit claims and the corresponding 
Claim Sheet questions.  
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(FmHA) operated USDA’s farm loan programs. FmHA was then reorganized into the Farm 

Service Agency (FSA).71 Both FmHA and FSA maintained state and county offices.72 

2. Non-Credit Claims 

Paragraph 9(b) of the Consent Decree set forth the elements of proof required to prevail 

in a Track A non-credit claim.73 In general, from 1981 through 1994 the Agricultural 

Stabilization and Conservation Service (ASCS) administered non-credit farm program benefits. 

ASCS operated independently of FmHA until 1994. ASCS and parts of FmHA were 

incorporated into USDA’s new Farm Service Agency (FSA).74 

3. USDA Claim Responses 

By agreement of the parties, the Facilitator routed eligible Track A claims to USDA in 

batches. FSA staff responded to each claim by completing a Claim Response, consisting of a 

questionnaire for providing information from agency files and contacts with county office staff. 

Portions of FSA farm loan files, computer loan records, archived loan records, and other 

documents were provided with USDA’s Claim Response in some cases. 

                                                        
71  See P.L. 103-354, 108 Stat. 3178 (1994)(Federal Crop Insurance Reform and Reorganization Act of 
1994). 
72  Under USDA regulations from 1981 through 1996, there was a two-step process for reviewing a loan 
application. First, a county committee composed of local farmers determined eligibility. Second, if an 
applicant was found eligible, the county supervisor determined whether the applicant qualified for a loan. 
Different standards applied at each step of the loan application process. See generally 7 C.F.R. Part 1910 
(1981-1996) for a description of the application process throughout the class period. 
73  Appendix 19 sets forth the Consent Decree elements for Track A non-credit claims and the 
corresponding Claim Sheet questions.  
74  In some counties, FmHA and ASCS had separate offices. In other counties, building space was shared 
by FmHA and ASCS. Many farmers would have had interactions with both agencies. 
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B. Implementation Milestones 

The Adjudicator began to issue Track A decisions in 1999.75 Although some in the 

claimant community believed that relief in Track A would be virtually automatic, in fact, as of 

December 18, 2000, approximately forty percent of Track A claims had been rejected by the 

Adjudicator. Many claimants who were denied relief petitioned the Monitor requesting 

reexamination of their claim. Claimant petitions often included supplemental information in the 

form of additional claim details and additional named farmers. USDA also petitioned the 

Monitor for reexamination of Track A claims. USDA petitions often included supplemental 

information in the form of the results of searches for loan records regarding the claimant and/or 

identified white farmers. 

The Monitor issued decisions on petitions for reexamination beginning in 2001, 

ultimately directing reexamination in approximately fifty percent of the cases. The Adjudicator 

began to issue Track A reexamination decisions in 2002. The claims process was completed and 

final decisions were issued for all but one of the eligible Track A claimants in 2011. 

Table 6 sets forth cumulative statistics, as of December 31, 2011, for Track A claims. 

                                                        
75  The Facilitator used an automated system to issue Adjudicator decisions in Track A claims. The 
Adjudicator’s decision generally consisted of three pages. The first page of the decision included the 
name and address of the claimant, a summary of the elements required to prevail in a credit claim or in a 
non-credit claim, and an indication of whether the claimant had prevailed or had not prevailed. The 
second page of the decision included a narrative text summarizing the claim sheet allegations, the claim 
response, and the Adjudicator’s reasoning for granting or denying relief. The last page of the decision 
included a summary of the relief, if any, the claimant was entitled to receive.  
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Table 6: Statistical Report on Track A Adjudications76 

Statistical Report as of: December 31, 2011 
A. Total Number of Track A Claims 22,552 
B. Total Number of Claims Track A Claims Approved by 

Adjudicator 
15,645 

1. Number of Claimants Who Prevailed on Credit Claims  15,145 
2. Number of Claimants Who Prevailed on Non-Credit Claims 221 
3. Number of Claimants Who Prevailed on Both Credit and 

Non-Credit Claims 
279 

C. Total Number of Track A Claims Denied by Adjudicator 6,906 
D. Total Number of Track A Claims Pending Decision by 

Adjudicator 1 

Petitions for Reexamination  
E. Number of Track A Claimant Petitions 4,940 

1. Number of Claimant Petitions Granted by Monitor 2,79877 
2. Number of Claimant Petitions Denied by Monitor 2,142 

F. Number of Track A USDA Petitions 848 
1. Number of USDA Petitions Granted by Monitor 128 
2. Number of USDA Petitions Denied by Monitor 720 

Final Result After Petition For Reexamination Granted 
G. Number of Adjudicator Reexamination Decisions After 

Claimant Petition Granted 
2,776 

1. Claim Approved by Adjudicator 2,464 
2. Claim Denied by Adjudicator 312 

H. Number of Adjudicator Reexamination Decisions After 
USDA Petition Granted 

128 

1. Claim Approved by Adjudicator 11378 
2. Claim Denied by Adjudicator 15 

 

                                                        
76  Table 6 statistics are provided by the Facilitator. For a year-by-year summary of Track A statistics 
through the end of 2010, see Appendix 20. For a year-by-year summary of Track A Adjudicator 
reexamination decisions through the end of 2010, see Appendix 21. 
77  This number includes 22 claimant petitions requesting reexamination of a Facilitator eligibility 
screening decision and 2,776 claimant petitions requesting reexamination of an Adjudicator decision. 
78  In some cases, the Adjudicator decision on reexamination approved relief, but changed the nature of 
the relief, such as by changing the prevailing claim from credit to non-credit or by specifying the loans 
that were affected by discrimination for purposes of implementing debt relief.  
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C. Significant Implementation Issues 

The parties and neutrals addressed many significant issues as the Track A claims process 

was implemented. 

1. Attempt-to-Apply Claims 

Early in the claims process, the parties reached an agreement interpreting the word 

“applied” to include attempts to apply for loans. The parties agreed that attempt-to-apply claims 

would be evaluated under criteria contained in the “Constructive Application Principles” 

Agreement, which was reduced to writing on April 17, 2000.79 The Constructive Application 

Principles are consistent with USDA regulations, which prohibited FSA officials from actively 

discouraging prospective borrowers from submitting an application. The regulations provided: 

[A]ny person wishing to submit an application will be permitted to do so. No 
oral or written statement will be made to applicants or to prospective 
applicants that would discourage them from applying for assistance, based 
on any ECOA “prohibited basis.” The filing of written applications will be 
encouraged even though funds might not currently be available, since 
complete applications will be considered in the date order received, except 
when program regulations or veteran status provides for preference . . . .80 

In general, a claimant could prevail on an attempt-to-apply claim if the Adjudicator found that: 

(1) the claimant sought to make a bona fide effort to obtain funds for farming purposes; (2) a 

USDA official refused to provide the claimant with an application or otherwise actively 

                                                        
79  Appendix 22 contains a copy of the Constructive Application Principles. 
80  7 C.F. R. § 1910.3(a) (1981-1988). The regulation was changed, effective in 1989, to state that “all 
persons wishing to submit an application shall be encouraged to do so” and the filing of written 
applications “will be encouraged.” 7 C.F.R. § 1910.3(a) (1989-1996) (emphasis in original). 
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discouraged the claimant from applying, and, (3) specifically identified similarly situated white 

farmers did not encounter similar barriers to the application process.81 

2. Claimant Access to USDA Claim Response, Petition, and 
Petition Response 

When the Adjudicator made decisions in Track A cases, the record before the 

Adjudicator included the claimant’s completed claim package and the Government’s response to 

that claim package. The information provided by the Government was confidential and could be 

disclosed only to those individuals identified in protective orders issued by the Court, to protect 

individual privacy and to comply with the federal Privacy Act. The parties worked together to 

reach agreement on the rules for access to the Government’s response in individual cases, when 

needed by claimants’ counsel to prepare a petition or petition response.82 

3. Amended Adjudicator Decisions 

In August 2005, a claimant wrote to the Monitor requesting assistance with the payment 

of relief in a Track A claim. The claimant had received an Adjudicator decision dated 

November 1, 1999, awarding a cash relief payment of $50,000. The claimant received an 

amended decision from the Adjudicator dated February 29, 2000, awarding relief under the 

Conservation Reserve Program, a non-credit farm benefit program. Under the terms of the 

February 7, 2001 Stipulation and Order, the claimant would receive $3,000 in cash relief for a 

prevailing non-credit claim.  

                                                        
81  The parties decided the principles should be applied prospectively (that is, the principles would be 
applied in all Adjudication decisions made on or after April 17, 2000). The principles were not used to 
change the decision in any Track A case that had already been decided. 
82  The Monitor described the rules the parties adopted in Monitor Update No. 7. For more information 
on updates issued by the Monitor regarding Track A claims, see Appendix 23. The full text of these 
Monitor Updates is available on the Monitor’s web site. In early April, the Monitor’s web site will be 
available at http://www.dcd.uscourts.gov/pigfordmonitor/. 
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On December 7, 2005, the claimant filed a motion with the Court requesting relief 

consistent with the Adjudicator’s initial November 1, 1999 decision.83 The Court ordered the 

Monitor to investigate and attempt to resolve the issues raised in this and other claims in which 

amended Track A decisions had been issued.84 In some cases, the amendments affected whether 

a claimant qualified for Track A credit claim relief (cash relief payment of $50,000, tax relief, 

and debt relief) or whether instead they would receive non-credit relief (cash relief payment of 

$3,000). The parties were able to resolve the individual claimant’s claim. The parties also 

resolved claims brought by a group of forty-six claimants the parties came to refer to as the 

“Conservation Loan” group. The claimants in this group each checked the “Conservation Loan” 

box on their Claim Sheet and Election Forms.85 Under the terms of a Stipulation and Order filed 

on June 30, 2006, certain of the claimants identified as part of the Conservation Loan group 

received the relief provided in the original Adjudicator decision for their claim, subject to 

USDA’s right to petition the Monitor for review of the issue of whether the claim in question 

concerned discrimination in a farm credit program or in a non-credit program.86 

                                                        
83  The motion was filed pro se on December 7, 2005.  
84  See Monitor’s Report on Amended Adjudicator Decisions (April 7, 2006). The Monitor filed a 
number of reports on amended decisions. All of the Monitor’s reports are available on the Monitor’s web 
site. In early April 2012, the Monitor’s web site will be available at http://www.dcd.uscourts.gov/ 
pigfordmonitor/. 
85  Despite the use of the term “Conservation Loan” on the Claim Sheet and Election Form, USDA did 
not have a loan program titled “Conservation Loan.” USDA had a Soil and Water Loan program that was 
largely available for conservation purposes. See 7 C.F.R. pt. 1943, subpt. B (1981-1996). USDA’s 
Operating Loan and Farm Ownership Loan programs also have some authorized uses of loan funds 
consistent with conservation purposes. See 7 C.F.R §§ 1941.16, 1943.16 (1981-1996). In addition, USDA 
offered various non-credit programs (such as cost shares in the Agricultural Conservation Program or 
long-term contracts in the Conservation Reserve Program) to achieve conservation purposes. See 
generally 7 C.F.R. §§ 701.3-701.26 (1981-1996); 7 C.F.R. pts. 704 and 410 (1987-1996). 
86  USDA filed petitions for Monitor review of the relief received by prevailing claimants in 21 of the 
Conservation Loan group claims. Of the 21 claims, the Monitor directed reexamination of the type of 
relief awarded in seven claims. The Monitor denied reexamination of the type of relief awarded in 14 
claims. For those 14 claims in which USDA’s petition was denied, the claimants received relief for a 
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In addition to the Conservation Loan group, the parties considered the appropriate relief 

for seventy-eight other claimants who had received amended Adjudicator decisions outside of 

the petition for Monitor review process. The amendments included changes made by the 

Adjudicator after a second review of the claim (classified by the Facilitator as “substantive” 

amendments) and changes made by the Facilitator for clerical or administrative reasons 

(classified by the Facilitator as “technical” amendments).87 Neither USDA nor Class Counsel 

objected to the final cash relief payments that had been made to any of the affected claimants, 

and the Monitor worked with the parties to identify the proper implementation of debt relief for 

each of the affected claimants who qualified for debt relief. With one exception, the steps needed 

to fully implement debt relief have been completed for each claimant whose debt relief may have 

been affected by the amended decisions they received.88 

4. Processing Late Claims 

The Arbitrator granted requests for permission to file a late claim throughout the 

implementation period. Once the Arbitrator granted permission to file a late claim, the Facilitator 

provided each individual the opportunity to file a completed claim package within an established 

                                                        
prevailing Track A credit claim, including a cash relief payment of $50,000, tax relief, and debt relief. For 
those seven claims in which USDA’s petition was granted, the claimants received the relief awarded by 
the Adjudicator on reexamination. 
87  The Facilitator explained the reasons for amendments in a letter, attached as Exhibit 1 to the 
Monitor’s Progress Report on Amended Adjudicator Decisions, filed January 16, 2007. Substantive 
amendments generally resulted from changes made after a review by the Adjudicator based on a request 
by a party (a claimant, Class Counsel, or the government), or, in a few cases, based on a review by the 
Chief Adjudicator when more than one Adjudicator decision had inadvertently been issued for the claim. 
Technical amendments affecting relief generally resulted from mistakes in the automated system used by 
the Facilitator to produce Track A decisions. 
88  In one amended decisions case USDA had implemented debt relief on an outstanding Operating 
Loan, but agreed to switch the claimant’s debt relief from the Operating Loan program to the Emergency 
Loan program to reflect accurately the type of loan at issue in the claim. The claimant passed away prior 
to implementation of the switch. During 2011, the parties discussed how the debt relief for this claim 
should be resolved. The parties resolved this case in 2012.  
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timeframe. Once a claimant submitted a completed claim package and was deemed eligible to 

participate in the claims process, the Facilitator routed the claim to USDA for a response and 

then routed the Track A packages to the Adjudicator for a decision. Most late claims requests 

were granted after all timely claim packages had been processed and the parties tailored the 

claims processing “batches” to accommodate the processing of late claims. 

5. Concerns Regarding Delay and Denial of Track A Claims 

Throughout the Consent Decree implementation process, class members contacted the 

Monitor with concerns regarding the denial rate in Track A adjudications. Class members 

complained that some individuals who had a long and troubled relationship with USDA had been 

denied relief. Class members also expressed doubts about whether the appropriate people were 

prevailing in the claims process.89  

Some claimants who petitioned the Monitor for reexamination contacted the Monitor by 

telephone or letter to express concern regarding the delay in receiving a final decision on their 

claim. Some claimants described health or financial problems that made it difficult for them to 

continue to wait for a decision on their petition or on reexamination. The Monitor informed 

claimants of the status of their claim if they contacted the Monitor during the time their claim 

was pending, and the parties and neutrals tracked claim status on a regular basis. As of the end of 

2011, all except one of the Track A claimants had received a final decision on the merits of their 

claim. 

                                                        
89  Some claimants who were denied relief filed motions with the Court, requesting that the Adjudicator 
be held in contempt. The Court denied these motions, reaffirming each time that the Adjudicator was the 
final decisionmaker in Track A claims, subject only to a petition for Monitor review. For a summary of 
these and other Court Orders regarding Track A, see Appendix 24. 
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VII. TRACK B 

A relatively small number of eligible claimants (approximately 169 of 22,721 claimants) 

resolved their claims under Track B. 

A. Background 

Paragraph 10 of the Consent Decree set forth the process for deciding claims under 

Track B of the claims process.  

1. Standard of Review 

To prevail in a Track B claim, a class member was required to prove by a preponderance 

of the evidence90 that the class member was a victim of discrimination and suffered damages as a 

result of that discrimination. In evaluating whether this standard had been met, the Arbitrator 

stated that discrimination may be proved through direct evidence of racial animus or through the 

discriminatory treatment analysis set forth by the Supreme Court in McDonnell Douglas v. 

Green.91 To prove racial animus, a claimant generally was required to establish that a 

discriminatory motive played a substantial role in the challenged decision.92 To prove 

discrimination through the McDonnell Douglas framework, a claimant generally was required to 

                                                        
90  Paragraph 1(j) of the Consent Decree defines preponderance of the evidence as such relevant 
evidence as is necessary to prove that something is more likely true than not true. 
91  411 U.S. 792 (1973). The Arbitrator noted that McDonnell Douglas is an employment discrimination 
case, but the parties had agreed that the McDonnell Douglas framework was appropriate for cases brought 
under the Equal Credit Opportunity Act. The legislative history of the Equal Credit Opportunity Act 
(ECOA), 15 U.S.C. §§ 1691 et seq. states that judicial constructions of anti-discrimination legislation in 
the employment field are intended to serve as guides in applying ECOA, especially with respect to the 
allocation of burdens of proof. S. Rep. No. 94-589 (1976), reprinted in 1976 U.S.C.C.A.N. 403, 406. 
92  See generally Thomas v. NFL Players Ass’n, 131 F.3d 198, 202-205 (D.C. Cir. 1997) (requiring proof 
that a discriminatory motive played a substantial role in the challenged decision), vacated in part on other 
grounds, 1998 WL 1988451 (D.C. Cir. 1998). 
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first establish a prima facie case.93 If the Arbitrator found sufficient evidence to establish a prima 

facie case, the burden shifted to the Government to articulate legitimate, nondiscriminatory 

reasons for its actions. The claimant then had the opportunity to prove that the articulated reasons 

were in fact a pretext for racial discrimination.94 

2. Track B Arbitration Process 

The Track B arbitration process included an exchange of exhibits and written direct 

testimony, a limited period for discovery, and the opportunity for cross-examination of witnesses 

at an eight-hour arbitration hearing. Paragraph 10 set forth specific deadlines for each of the 

steps in the process.95 The submission of evidence was governed by the Federal Rules of 

Evidence, and class members who prevailed before the Arbitrator received an award of their 

actual damages, as well as debt relief and injunctive relief.96 

B. Implementation Milestones 

The Arbitrator began to schedule Track B claims for hearing in 1999, and the first Track 

B decision was issued in November 1999. That same month, the parties worked with the 

Arbitrator to revise the Track B process in response to the large number of Track B claims.97 As 

                                                        
93  The Arbitrator generally stated that in order to establish a prima facie case of discrimination, a 

claimant must show: 
(1) The claimant is a member of a protected class; 
(2) The claimant applied for and was qualified for a loan or other benefit from FmHA;  
(3) The claimant was denied credit or received some other adverse decision; and  
(4) Other applicants outside the protected class received the benefit they were denied. 

94  See McDonnell Douglas Corp. v. Green, 411 U.S. 792, 802-805 (1973).  
95  Appendix 25 sets forth the steps in the Track B process and the timeframes established in 
paragraph 10 of the Consent Decree for each of the steps. 
96  There was no tax relief provided for Track B claims. 
97  Some claimants who elected Track B received a letter from the Arbitrator explaining the situation: 

. . . . Your claim was one of 100 claims received by [the Arbitrator] for processing 
between November 5 and November 18. When the Type B arbitration process was 
designed, no one knew how many Type B claims there would be, but no one thought 
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the arbitration hearing process was completed in individual cases, the Arbitrator issued decisions 

granting and denying relief. In cases in which a hearing took place, the Arbitrator’s decision 

contained an analysis of the evidence presented through documents and through witness 

testimony from claimants, USDA officials, and others, such as farm advocates and extension 

service employees. The Arbitrator also issued decisions prior to the completion of the hearing 

process in response to motions concerning discovery, pre-hearing deadlines, the admissibility of 

evidence, and whether a claim should be dismissed. Often both parties filed multiple motions 

prior to the completion of the claims process. 

In many cases, claimants and/or the Government filed petitions for reexamination of the 

Arbitrator’s Track B decisions. The Monitor issued decisions on petitions for reexamination 

beginning in 2002, directing reexamination in sixteen of the cases. The Chief Arbitrator 

reviewed claims on reexamination. The claims process was completed and Arbitrator decisions 

were issued for all eligible Track B claimants in 2011.98 

Table 7 sets forth statistics, as of December 31, 2011, for Track B claims. 

                                                        
there would be very many. Of course, at that time, the estimate of how many total claims, 
both Type A and Type B, would be received was approximately 2,000. As you may have 
heard, more than 22,000 African-American farmers filed claims before the October 12 
deadline. The flood of Type B claims received in the space of two weeks has required 
some changes in the manner in which these claims will be processed. 

. . . . With the agreement of the government and of class counsel, which has been 
communicated to Judge Friedman, those claims are now being scheduled for hearings in 
the following manner: 

1) the claims will be scheduled for hearings in the order in which they were 
received . . . .  
2) the claims within each batch received will be scheduled for hearing according 
to the claim number given the completed claim form by [the Facilitator]. . . .  
3) we are scheduling the claims by month, primarily in groups of 15; 
4) all of the deadlines in Paragraph 10 of the Consent Decree will remain unchanged and 
will, as always, be determined by your hearing date. 

98  In January 2012, the Government filed a petition for Monitor review of one Track B claim. The 
Monitor issued a decision on this petition on March 30, 2012. 
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Table 7: Statistical Report on Track B Arbitrations99 

Statistical Report as of: December 31, 2011 
A. Total Number of Claims Resolved Through Track B 169100 

1. Number of Claims Resolved by Arbitrator Decision 88 
a. Number of Claims Approved by Arbitrator 29 
b. Number of Claims Denied by Arbitrator 59 

2. Number of Claims Resolved Through Settlement 75 
3. Number of Claims Withdrawn by Claimants 9 

Petitions for Reexamination  
B. Total Number of Track B Petitions for Reexamination of 

Arbitrator Decision 61 

1. Number of Track B Claimant Petitions 42 
1. Number of Claimant Petitions Granted by Monitor 12 
1. Number of Claimant Petitions Denied by Monitor 30 

2. Number of Track B USDA Petitions 19 
a. Number of USDA Petitions Granted by Monitor 4 
b. Number of USDA Petitions Denied by Monitor 15 

Final Result After Petition For Reexamination Granted 
C. Total Number of Track B Claims Reexamined 16 

1. Number of Claims Reexamined After Claimant Petition 
Granted 

12 

a. Claim Approved by Arbitrator on Reexamination 7 
b. Claim Resolved Through Settlement  4 
c. Claim Resolved Through Agreement to Provide an 

Opportunity for Claimant to File a Track A Claim 
1 

2. Number of Claims Reexamined After USDA Petition Granted 4 
a. Claim Approved by Arbitrator, Relief Reexamined101 4 

                                                        
99  Table 7 statistics are provided by the Facilitator. During the initial years of Consent Decree 
implementation, statistics were provided by the Arbitrator. The Facilitator and the Arbitrator used 
different protocols for identifying the number of Track B claims. For a year-by-year summary of Track B 
statistics through the end of 2010, see Appendix 26. 
100  The total number of claims resolved through Track B reported by the Facilitator, as of the end of 
2011, does not include three claims that were initially filed as Track B and routed to the Arbitrator. These 
three claims are not included in the Facilitator’s database because two of the claims were determined to 
be defective and one of the claims was determined to be ineligible.  
101  In one case, the Arbitrator reexamined the loans identified as affected by discrimination for purposes 
of implementing debt relief. In three cases, the Arbitrator reexamined the amount of damages awarded to 
claimants. 
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C. Significant Implementation Issues 

The parties and the Arbitrator addressed a number of significant implementation issues 

regarding the Track B claims process. 

1. Claims Process Deadlines 

Although the Consent Decree anticipated that a Track B hearing would be held within 

approximately 120-150 days of the date the Arbitrator issued a Hearing Notice, extensions of the 

pre-hearing and hearing deadlines were common. Revisions in arbitration schedules were made 

due to: efforts by the parties to explore settlement, discovery or pre-hearing motions and 

disputes, problems with securing representation for claimants, and/or difficulty encountered by 

the Government in providing representation for every claim. 

2. Claimant Representation by Pro Bono Counsel 

In early 2000, pro bono counsel were recruited to assist in representing claimants with 

pending Track B claims. In response to a motion by pro bono counsel who had recently taken 

over the representation of a class member in the Track B claims process, the Court held that the 

Arbitrator had discretion to revise Consent Decree deadlines in Track B proceedings, so long as 

justice required the revisions and provided that the burden on the Government was not so great 

as to outweigh the interests of the claimant in fully presenting his or her claim. The Government 

appealed this ruling, and the Court of Appeals reversed and remanded for further proceedings. 

On remand, following the decision by the Court of Appeals, the Court held that deadlines could 

be modified in Track B cases only if claimants were harmed in their ability to present their claim 

due to the actions of Class Counsel.102 

                                                        
102  The Court’s Orders regarding Track B claims are summarized in Appendix 27. 
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3. Government Representation by Counsel 

The Court was presented with pleadings regarding an individual hired on a temporary 

basis to represent USDA in Track B claims. The individual in question was not a member of any 

bar, although she represented herself as an attorney. The Government informed Class Counsel of 

the cases in which the individual appeared on behalf of the Government, and Class Counsel 

contacted each of the claimants involved. 

4. Pre-Hearing Discovery and Motion Practice 

The Track B provisions of the Consent Decree set a deadline for discovery and indicate 

that each side may depose the other’s witnesses. The Consent Decree is silent regarding other 

discovery. In the early stages of implementation, both USDA and claimants served 

interrogatories and exchanged document requests and both parties filed motions with the 

Arbitrator regarding discovery disputes. In some cases, USDA produced farm loan and benefit 

records for allegedly similarly situated white farmers. In other cases, USDA refused to produce 

documents for identified white farmers, maintaining that the Consent Decree did not require the 

production of documents in Track B claims. One Track B claimant sought an order from the 

Court regarding discovery and other pre-hearing issues. The Court denied the claimant’s motion, 

ruling that only the Arbitrator could review interlocutory issues, subject to a petition for Monitor 

review once a final decision had been issued. 

5. Motions to Dismiss 

USDA filed numerous motions to dismiss Track B claims prior to completion of the 

hearing process. The Consent Decree is silent regarding whether the Arbitrator has the authority 

to dismiss a claim prior to completion of a Track B hearing, as provided in paragraph 10 of the 

Consent Decree. In ruling on the Government’s motions to dismiss, the Arbitrator stated that a 

claim should not be dismissed prior to a hearing unless there was no conceivable way for a 
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claimant to prevail under the applicable standards of proof required for a Track B claim. The 

Arbitrator granted motions to dismiss claims based on grounds such as: (1) the claimant lacked 

adequate proof of eligibility to participate in the claims process; (2) the claim was precluded by a 

prior Track A claim filed by the claimant’s spouse; (3) the claimant failed to comply with the 

timeframes established for the submission of evidence; and (4) the claimant failed to present 

sufficient evidence to establish a prima facie case of discrimination.  

6. Concerns Regarding Delay and Denial of Track B Claims 

Claimants raised problems and concerns regarding the Track B process, including 

concern about what was perceived as the litigious nature of Track B arbitrations and what 

seemed to some a low rate of approval of Track B claims. One claimant who believed his claim 

was settled contacted the Monitor for assistance after the Government refused to agree to the 

terms the claimant believed had been negotiated. Claimants also contacted the Monitor’s office 

to express dissatisfaction with rulings that the Arbitrator made regarding discovery, witnesses, 

and other matters as they prepared for their hearings in Track B cases. Several claimants 

contacted the Monitor’s Office to complain about the time it took to receive an initial Track B 

decision, a decision on a Track B petition, or a decision on a Track B reexamination. 

VIII. CASH RELIEF 

Paragraphs 9(a)(iii)(B), 9(b)(iii)(A), and 10(g)(i) of the Consent Decree contain 

provisions regarding cash relief for prevailing claimants under Track A and Track B. These 

provisions are explained in more detail below. As of the end of 2011, prevailing Track A and 

Track B claimants had been paid a total of approximately $807,317,829 in cash relief under the 

Consent Decree. This relief included cash payments for: (1) prevailing Track A credit claims; 

(2) prevailing Track A non-credit claims; and (3) Track B damage awards and settlements. 
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A. Background 

The Consent Decree provided different cash relief for Track A and Track B claims. The 

payment mechanism for cash relief also differed, depending on the type of relief a claimant was 

entitled to receive. 

1. Track A Cash Relief 

A claimant who prevailed in a Track A credit claim, such as the denial of a Farm 

Ownership Loan, the late funding of an Emergency Loan, or the imposition of the restrictive 

condition of a supervised bank account on an Operating Loan, was entitled to receive a cash 

payment of $50,000. A claimant who prevailed in a Track A non-credit claim, such as the denial 

or underfunding of disaster relief, was entitled to a cash payment of $3,000. 

a. Payments for Track A Credit Claims 

Cash payments to Track A claimants who prevailed on their credit claims were made 

from the Judgment Fund authorized by 31 U.S.C. § 1304. Claimants generally were notified of 

the amount of their cash relief on the “relief” page of the Adjudicator decision, which indicated 

the claimant would receive $50,000. Claimants also received a letter from the Facilitator that told 

them to expect payment within approximately sixty or ninety days.103 

b. Payments for Track A Non-Credit Claims 

Cash relief payments for non-credit claims were made directly by USDA. Under 

paragraph 9(b)(iii)(A) of the Consent Decree, USDA was to pay prevailing non-credit claimants: 

the amount of the benefit wrongly denied, but only to the extent that funds that may be 
lawfully used for that purpose are then available . . . . 

                                                        
103  In the beginning of the case, the standard letter told approved claimants to expect payment within 
approximately 60 days. In July, 2000, the standard letter was changed to say that approved claimants 
should expect payment within approximately 90 days. 
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Due to the wide variety of USDA non-credit programs and the difficulty of determining “the 

amount of the benefit wrongly denied” in each case, approximately 400 class members who had 

prevailed on non-credit claims remained unpaid as of the end of 2000. On February 7, 2001, the 

Court signed a Stipulation and Order setting $3,000 as the amount of non-credit cash relief.104 

Claimants began receiving $3,000 cash relief payments from USDA for prevailing non-credit 

claims after the February 7, 2001 Stipulation and Order was issued.105 

2. Track B Settlements and Damages Awards 

Claimants who prevailed in Track B received an award of actual damages in the 

Arbitrator’s decision. In some cases, claimants settled their claims with the Government and 

received payments as part of the settlement agreements. Payments of Track B damage awards 

and settlements were made from the Judgment Fund authorized by 31 U.S.C. § 1304. 

B. Implementation Milestones 

Early in the implementation process, the Court issued an Order authorizing the Facilitator 

to issue checks to claimants on behalf of the Government for prevailing Track A credit claims. 

The Facilitator issued a check to an individual claimant after receiving approval for the payment 

from the Department of Justice and after the Judgment Fund wired funds for the payment to a 

specified account from which the Facilitator issued the check. 

The Department of Justice represented the Government in Track B claims and was 

responsible for initiating requests for payment of Track B settlements and damage awards. These 

payments were made directly from the Judgment Fund to prevailing claimants. 

                                                        
104  The Court’s Orders regarding cash relief are summarized in Appendix 28.  
105  One claimant petitioned the Court and was granted an exemption from the $3,000 cash relief award 
limitation. This claimant did not prevail in the claims process.  
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USDA was responsible for issuing payments of non-credit cash relief. USDA did not 

make any non-credit payments to claimants who prevailed on non-credit claims until after the 

February 7, 2001 Stipulation and Order setting $3,000 as the amount of cash relief in all non-

credit claims. 

Table 8 sets forth the responsibility for initiating the request for payment and the source 

of the payment claimants received for each type of cash relief.  

Table 8: Responsibility for Cash Relief Payments 

Prevailing Claim 
Who Initiated the 
Payment 

Source of the 
Payment 

A. Track A Credit Relief Payments ($50,000) Facilitator Judgment Fund 
B. Track A Non-Credit Relief Payments 

($3,000) 
USDA USDA 

C. Track B Cash Payments (Settlements and 
Damage Awards) 

Department of 
Justice 

Judgment Fund 

 

1. Track A Credit and Non-Credit Cash Relief 

Claimants began receiving cash relief payments for Track A credit claims in November 

1999. Claimants who prevailed on both credit and non-credit claims received a $50,000 check 

from the Facilitator and a $3,000 check from USDA, for a total of $53,000 in cash relief. Table 9 

contains cumulative statistics on the cash relief awarded in final decisions for prevailing Track A 

claims, as of the end of 2011. 
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Table 9: Statistical Report on Track A Cash Relief106 

Statistical Report as of: December 31, 2011 

Prevailing Track A Claims 

Number of 
Prevailing 
Claimants 

Amount of 
Cash Relief 
Per Claim 

Total Amount 
of Cash Relief 

A. Claimants Awarded Track A Credit 
Relief 15,069 $50,000 $753,450,000

B. Claimants Awarded Track A Non-
Credit Relief 220 $3,000 660,000

C. Claimants Awarded Track A Credit 
and Non-Credit Relief 332107 $53,000 17,596,000

D. Total Amount of Track A Cash Relief  $771,706,000

 

2. Track B Settlements and Damage Awards 

Claimants who prevailed in Track B were awarded actual damages by the Arbitrator, as 

provided by the Equal Credit Opportunity Act (ECOA), 15 U.S.C. § 1691e(a). Arbitrator damage 

awards included economic damages, such as lost farm income, and non-economic damages, such 

as mental distress, humiliation, and loss of reputation. Claimants who elected Track B were 

required to prove their entitlement to damages by a preponderance of the evidence, and most 

claimants offered expert testimony and a report from an expert containing calculations regarding 

their economic damages.108 

                                                        
106  Table 9 statistics are provided by the Facilitator. The numbers reflect paid Track A claims, as of the 
end of 2011. Approximately 24 claims remained unpaid as of the end of 2011. 
107  The number of claimants who were paid both credit relief and non-credit relief (332) is greater than 
the number of claimants who are classified in the Facilitator’s database as prevailing on both credit and 
non-credit claims (279, as reported in Table 6). This is because some claimants are classified in the 
Facilitator’s database as receiving only credit or non-credit relief, when, after further review, the 
Government paid the claimants for both credit and non-credit relief.  
108  In most cases, USDA also submitted testimony from an economist. USDA’s economist generally 
critiqued the claimant’s expert’s testimony and conclusions and offered an alternative economic analysis 
of the claimant’s economic damages. Information about individual awards in Track B cases is provided in 
Appendix 29. 
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The Government agreed to settle approximately seventy-two Track B claims. The terms 

of the agreements varied, as did the amount paid to claimants who settled their claims with the 

Government. Table 10 provides information about settlements and damage awards in Track B 

claims, as of December 31, 2011. 

Table 10: Statistical Report on Track B Settlements and Damage Awards109 

Statistical Report as of: December 31, 2011 

Track B 
Settlements and 
Damage Awards 

Total 
Number 

Under 
$100,000 

$100,000-
$250,000 

$250,000-
$500,000 

$500,000-
$1,000,000 

Over 
$1,000,000 

Median 
Amount 

Cumulative 
Amount 

A. Number of 
Track B 
Settlements 

75 30 39 6 0 0 $140,000 $9,343,293 

B. Number of 
Track B 
Damage 
Awards 

27 2 4 5 14 2 $594, 444 $28,268,537 

C. Total Number 
of Track B 
Settlements 
and Damage 
Awards 

102 32 43 11 14 2 $140,000 $35,611,830 

 

C. Significant Implementation Issues 

Early in the claims process, there were significant administrative issues in implementing 

payments to prevailing claimants. Throughout the case, issues regarding the appropriate payee in 

estate cases proved difficult to resolve. 

                                                        
109  Table 10 statistics are provided by the Facilitator. Table 10 does not include two unpaid Track B 
damage awards. Two Track B claimants prevailed on reexamination in 2011. One of the two claims was 
paid in 2012. In the other claim, a final decision had not yet been issued as of the filing of this report. One 
Track B settlement was resolved through an agreement that did not involve a cash payment. 
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1. Delays in Payments Due to “Holds” 

During the initial stages of implementation, payments to some prevailing Track A 

claimants were placed on “hold” due to uncertainties about the claimants’ entitlement to 

payment. Payment holds were commonly due to one of two circumstances. The first 

circumstance involved implementation of the parties’ agreement on the standards for relief for 

attempt-to-apply claims, as described in the Constructive Application Principles Agreement. 

Payments for approximately 1,209 claimants were placed on hold as the parties addressed 

whether the Adjudicator should re-examine claims that had been decided prior to the written 

Constructive Application Principles Agreement (April 17, 2000).110 Once the parties agreed that 

no claimant would be denied relief who had previously prevailed in the adjudication process, 

payments were made to all 1,209 claimants. 

The second circumstance in which approved claimants’ checks were put on hold 

concerned Government petitions for Monitor review. Prior to the July 14, 2000 Stipulation and 

Order setting a deadline for petitions for reexamination, the Government placed claimants’ 

checks on hold if the Government intended to petition for reexamination of the Adjudicator’s 

decision. Once the 120-day deadline for filing petitions for Monitor review was established by 

the Court, checks generally were not issued until sometime after that deadline had passed and 

there were no more petition “holds.”111 

                                                        
110  Appendix 22 contains a copy of the Constructive Application Principles. 
111  The Government also placed a very few other payments on “hold” for other reasons relating to the 
claimant’s entitlement to payment. 
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2. Administrative Delays 

In some cases, claimants’ cash relief payments were delayed due to administrative 

difficulties. These difficulties arose due to the large number of prevailing Track A claims and the 

requirements for payments to issue from the Judgment Fund. The Judgment Fund is a free-

standing mechanism within the Treasury Department that is responsible for making certain types 

of payments on behalf of all federal agencies. The Government has explained that the Judgment 

Fund makes approximately 5,000 payments in a normal year, and it generally takes six to twelve 

weeks for the Fund to make a payment from the time it receives a qualifying request. Due to the 

number of successful Track A credit claims, the Judgment Fund had to process approximately 

10,000 requests for payments to successful Track A claimants in one year, in addition to the 

approximately 5,000 non-Pigford payments that it otherwise had to process. Payment delays 

occurred due to the large number of requests for payment. 

Payment delays also occurred due to the information required by the Judgment Fund to 

process the payment. The Government has explained that before a payment can be made by the 

Judgment Fund, the entity requesting the payment must complete a number of specified forms 

reflecting both the Government’s liability and the propriety of the payment being made by the 

Judgment Fund. For example, if an individual claimant listed his or her spouse on the Claim 

Sheet, the Judgment Fund required social security numbers for both individuals in order to 

process the payment. In response to these and other administrative problems, the parties, the 

Facilitator, and the Monitor instituted regular payment status calls to review the reasons why 

specific claims remained unpaid. These calls helped to identify and resolve payment problems. 

The Facilitator and Class Counsel also contacted many individual claimants to request 

information necessary to process the claimants’ payments.  
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3. Estate Claims 

Special problems arose in cases involving deceased class members. Some class members 

passed away prior to the filing of a claim on their behalf. Other class members passed away 

during the time their claim was pending a final resolution. 

a. Procedures 2002-2011 

Since January 2002, the Facilitator has used “Estate of [Claimant]” as the payee on all 

checks for prevailing claims in which the class member is deceased. Before checks can be issued 

using this payee formulation, paperwork must be submitted establishing a personal 

representative, including the tax identification number of the estate and the Social Security 

number of the representative. Obtaining all of the necessary information has led to delays in 

payment in some cases. As of the end of 2011, the Facilitator reported that a total of 

approximately sixteen (16) estate claims remained unpaid. 

b. Procedures Before 2002 

Before January 2002, the Facilitator did not use a uniform approach. Counsel for the 

plaintiffs became very concerned about this issue in the early years of the case. It was counsel’s 

concern that caused the change in the procedure as of 2002. At the request of Class Counsel, the 

Facilitator identified a total of 376 checks issued by the Facilitator prior to 2002 for prevailing 

claims brought by or on behalf of class members who passed away. In each of these 376 cases, 

the Facilitator had paid the class member’s cash relief to a surviving spouse, family member, co-

claimant, or named representative. 

Class Counsel has analyzed the circumstances of the 376 claimants. Class Counsel 

believes that in some of these cases, the person who was paid is not the person who would have 

been entitled to payment under the relevant state’s probate law. It is possible that in some of 

those cases, despite the payment formulation, family members shared the payments among 
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themselves in an appropriate manner. But it is also possible that in some cases, the people who 

ended up with the payments are not the people who should have ended up with the payments 

under state law.  

This issue has been very troubling to the parties and neutrals, who discussed the issue on 

many occasions, trying to come up with a way to learn more about what transpired in these cases 

and to respond appropriately to any estates that may not have received payments that they 

deserved. The parties and neutrals were never able to solve this issue. It is one of the very few 

areas in which consensus could never be reached, and litigation to ask the Court to resolve the 

issue was never employed. The most recent estimate from Class Counsel indicated that likely 

there are five or fewer cases in which the funds ended up going to the wrong individual—but we 

can’t be sure of that number. Class Counsel continues to be concerned that a miscarriage of 

justice occurred in these cases.  

4. Uncashed Checks 

In some cases, an envelope containing a check would be returned to the Facilitator as 

undeliverable, apparently because the class member was no longer living at the address on file 

with the Facilitator. When checks were returned uncashed, the Facilitator undertook efforts to 

locate the prevailing claimant. As of the end of 2011, there were fewer than ten remaining 

claimants whose cash relief checks were returned uncashed. 

5. Determining Prevailing Non-Credit Claims 

During 2011, Class Counsel and USDA completed a review of prevailing Adjudicator 

decisions in which questions had been raised concerning whether claimants who had prevailed 

on credit claims were also entitled to relief for a prevailing non-credit claim. Generally, in these 

cases, the “relief” page of the Adjudicator’s decision did not specify non-credit relief, but the 

parties reviewed the text of the Adjudicator’s decision to assess whether the Adjudicator had 
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found discrimination in a non-credit program. In those cases in which the parties agreed that the 

Adjudicator had approved a non-credit claim, USDA agreed to pay the claimant $3,000 in non-

credit relief. As of December 31, 2011, the parties had resolved all but a small number of the 

claims that were under review. 

IX. DEBT RELIEF 

Paragraphs 9(a)(iii)(A) and 10(g)(ii) of the Consent Decree required USDA to discharge 

certain farm program loan debt for prevailing claimants. These paragraphs form the basis for 

Pigford debt forgiveness.  

A. Background 

Paragraph 9(a)(iii)(A) of the Consent Decree required USDA to discharge all outstanding 

farm loan program debt that was “incurred under” or “affected by” the program(s) that were the 

subject of a prevailing class member’s Track A credit claim. Paragraph 10(g)(ii) contained 

similar provisions for Track B claims, requiring USDA to discharge all farm loan program debt 

that was “incurred under” or “affected by” the program(s) that were the subject of a prevailing 

Track B claim. These paragraphs stated that USDA’s discharge of any outstanding debt “shall 

not adversely affect” a claimant’s eligibility for future participation in any USDA loan or loan 

servicing program. 

B. Implementation Milestones 

As USDA began to address how the agency would implement debt relief, questions arose 

concerning how the Consent Decree debt relief provisions would be interpreted and applied in 

individual cases.  

Case 1:97-cv-01978-PLF   Document 1812    Filed 04/01/12   Page 64 of 91

Scott Faber

Scott Faber



59 

1. February 7, 2001 Stipulation and Order 

On February 7, 2001, the Court signed a Stipulation and Order that further defined the 

debt relief prevailing claimants were entitled to receive. Paragraph 2 of the February 7, 2001 

Stipulation and Order clarified that debts “incurred under” or “affected by” the programs that 

were the subject of the discrimination claims resolved in the class member’s favor included: 

(1) those debts identified by the Adjudicator or the Arbitrator as having been affected by 

discrimination,112 and (2) all subsequent loans in the same loan program as the loans identified 

by the Adjudicator or the Arbitrator from the date of the first event upon which a finding of 

discrimination was made.113 

2. Debt Relief Review, Correction, and Verification 

Pursuant to Court Orders, USDA, Class Counsel, and the Monitor began a review of the 

appropriate debt relief for all claimants who prevailed on credit claims and who had outstanding 

farm program debt during the class period.114 A total of approximately 2,896 claims were 

identified for review as of the end of 2011. As part of the review process, the Monitor prepared a 

brief summary for each claimant that described the debt relief, if any, implemented by USDA. 

                                                        
112  Generally, the parties looked to the narrative text of the prevailing Adjudicator or Arbitrator decision 
to identify loans found to have been “affected by” discrimination. For a more detailed discussion of the 
reasons the narrative text of the Adjudicator or Arbitrator decisions was chosen for this purpose, see 
Monitor’s Report and Recommendations on Amended Decisions, at pages 18-19 (filed July 7, 2007). 
113  Paragraph 2 of the February 7, 2001 Stipulation and Order requires USDA to discharge: 

all debts which were identified by the Adjudicator or Arbitrator as having been affected by 
discrimination. Additionally, such relief includes all debts incurred at the time of, or after, the 
first event upon which a finding of discrimination is based, except that such relief shall not 
include: (a) debts that were incurred under FSA programs other than those as to which a specific 
finding of discrimination is made by the Adjudicator or Arbitrator with respect to the class 
member. . . ; (b) debts that were incurred by the class member prior to the date of the first event 
upon which the Adjudicator’s or Arbitrator’s finding of discrimination is based, or (c) debts that 
were the subject of litigation separate from this action in which there was a final judgment as to 
which all appeals have been foregone or completed. 

114  A summary of Court Orders on debt relief is provided in Appendix 30. 
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As of December 31, 2011, the Monitor had issued summaries for a total of 2,882 of the 2,896 

claims identified for review.  

Table 11 provides statistics, as of the end of 2011, summarizing debt relief implemented 

as a result of the debt relief review process. 

Table 11: Statistical Report on Debt Relief Review115 

Statistical Report as of: December 31, 2011 
A. Number of Claimants Who Received Debt Forgiveness as a 

Result of Debt Relief Review 162 
B. Amount of Debt Forgiven (Principal and Interest) as a Result of 

Debt Relief Review $5,439,870 
1. Amount of Track A Debt Forgiveness $5,304,646 
2. Amount of Track B Debt Forgiveness $135,224 

C. Amount of Payment Refunds as a Result of Debt Relief Review $2,149,517 
D. Amount of Offset Refunds as a Result of Review $538,467 
E. Amount of Payments Reapplied to Non-Pigford Loans as a 

Result of Debt Relief Review $109,821 
F. Amount of Offsets Reapplied to Non-Pigford Loans as a Result 

of Debt Relief Review $45,242 
 

Table 12 provides statistics regarding the cumulative total amount of Pigford debt relief 

implemented by USDA for prevailing Track A and Track B claimants, as of the end of 2011. 

                                                        
115  The statistics in Table 11 are based on information and statistics provided to the Monitor by USDA. 
As of March 30, 2012, the Monitor had issued debt relief summaries in each of the 2,896 claims identified 
for review. Cumulative statistics on debt relief implemented during the review process, as of March 30, 
2012, are provided in Appendix 31. 
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Table 12: Statistical Report on Debt Relief Implementation116 

Statistical Report as of: December 31, 2011 
A. Total Number of Claimants Who Received Pigford Debt 

Forgiveness  425 
B. Total Amount of Debt Forgiven (Principal and Interest) $51,038,575 

1. Total Amount of Track A Debt Forgiveness $43,474,995 
a. Number of Track A Claimants Who Received Debt 

Forgiveness 400 
b. Average Amount of Debt Forgiven Per Track A 

Claimant Who Received Debt Forgiveness $108,687 
2. Total Amount of Track B Debt Forgiveness  $7,563,580 

a. Number of Track B Claimants Who Received Debt 
Forgiveness  25 

b. Average Amount of Debt Forgiven Per Track B 
Claimant Who Received Debt Forgiveness $302,543 

C. Total Amount of Payment Refunds $2,803,205 
D. Total Amount of Offset Refunds $1,656,369 
E. Total Amount of Payments Reapplied to Non-Pigford Loans $158,523 
F. Total Amount of Offsets Reapplied to Non-Pigford Loans $204,200 

 

C. Significant Implementation Issues 

Administrative hurdles delayed USDA’s creation of a system for providing Pigford debt 

relief to prevailing claimants. Many class members contacted the Monitor to express concern 

about delay. Class members also expressed concern regarding the Government’s use of 

administrative offsets to collect amounts due on outstanding farm program loans. Class members 

contacted the Monitor with questions about what loans qualified for debt relief and whether they 

had received all of the debt relief they were entitled to receive under the Consent Decree. Some 

                                                        
116  The statistics in Table 12 are based on information and statistics provided to the Monitor by USDA. 
The statistics in Table 12 are cumulative and include the debt relief provided as a result of the debt relief 
review process, as well as the debt relief implemented by USDA prior to the review process. For a year-
by-year summary of debt relief implementation through March 30, 2012, see Appendix 31. 
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of these class members reported facing stressful financial circumstances, such as a pending 

foreclosure or acceleration of their outstanding farm program debt.  

In addition to the February 7, 2001 Stipulation and Order, USDA policies and agreements 

between the parties about debt relief implementation principles informed how USDA 

implemented debt relief for individual claimants. 

1. Defining “Outstanding Debt” 

The Consent Decree required USDA to forgive all “outstanding loans” but did not define 

how USDA was to determine the loans that were included in the phrase “outstanding debt.” 

USDA implemented debt relief for outstanding qualifying loans and for debts for which a 

claimant could still have had continued liability for a resolved qualifying loan. For example, if a 

qualifying loan had previously been resolved through a charge-off debt settlement, the claimant 

might not have been released from liability for the debt.117 As another example, if a qualifying 

loan was secured by real estate and had been the subject of a shared appreciation write-down or a 

net recovery value buyout, the claimant could still have been liable for all or a portion of the 

debt.118 In these cases, USDA cancelled any remaining liability for debts that qualified for 

Pigford debt relief. 

2. Debt Relief Principles 

As the implementation and review of debt relief continued, the Monitor and the parties 

worked through issues identified in the review of individual cases. The parties reached 

agreements on specific principles USDA would follow in implementing Pigford debt 

forgiveness. In July 2008, the Monitor issued a revised Monitor Update memorializing 

                                                        
117  See 7 C.F.R. § 1956.54(c) (1994). 
118  See 7 C.F.R. § 1951.909 (1994). 
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agreements the parties reached to more clearly define the general principles that should be used 

to implement debt relief in individual cases.119 

3. Tax Implications of Debt Relief 

During the debt relief review process, in addition to considering whether each claimant 

had received the debt forgiveness and refunds of payments or offsets that the claimant was 

entitled to receive, the parties also addressed the federal income tax implications of debt relief. 

Tax questions included whether USDA had appropriately issued IRS Forms 1099 reporting the 

amount and correct effective date of debt cancellation for loans that had been forgiven. 

Questions were also raised regarding whether tax accounts were properly established and funded 

for Track A claimants, as required by the Consent Decree. 

4. Debt Relief Issues in 2011 

During 2011, the Monitor and the parties worked to complete the review of USDA’s 

implementation of Pigford debt relief. The Monitor also worked with the parties on tax questions 

regarding debt relief, including whether IRS Forms 1099 had been appropriately issued for debt 

relief, whether tax accounts had been established and funded for prevailing Track A claimants 

who received debt relief, and how claimants could be assisted with debt and tax relief issues after 

the case winds down. 

X. TAX RELIEF 

Paragraph 9(a)(iii)(C) of the Consent Decree provided tax relief for claimants who 

prevailed on a Track A credit claim. This relief involved a transfer of funds from the Judgment 

Fund directly into an Internal Revenue Service (IRS) tax account for partial payment of federal 

                                                        
119  A summary of the Monitor Updates on debt relief is provided in Appendix 32. The full text of these 
Monitor Updates is available on the Monitor’s web site. In early April 2012, the Monitor’s web site will 
be available at http://www.dcd.uscourts.gov/pigfordmonitor/. 
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income taxes that the claimant might owe. Those who received $50,000 in cash relief were 

entitled to a tax payment of $12,500 to their IRS tax account. Those who received debt relief 

were entitled to a tax payment of twenty-five percent of the principal amount of loan forgiveness 

provided by USDA. 

A. Background 

All prevailing claimants (Track A and Track B) received at least one payment that the 

Internal Revenue Service (IRS) views as income for federal income tax purposes. According to 

the IRS, each of the following constitutes income for federal tax purposes: 

1. the amount of cash relief paid in Track A and Track B claims (including 
$50,000 Track A credit relief payments; $3,000 non-credit relief payments, Track 
B damage awards, and Track B settlement payments); 

2. the amount of debt cancelled as Pigford debt relief; and 

3. the amount of tax relief payments prevailing Track A credit claimants 
receive as a credit on taxes they may owe.  

For each of these events—the payment of cash relief, the forgiveness of farm loan 

program debt, and the payment of funds as a credit on taxes claimants may owe—the 

Government is obligated to report the date and amount of relief to the Internal Revenue Service 

(IRS). The Government must also issue IRS Forms 1099 to claimants for each type of relief they 

receive. 

Claimants who prevailed on Track B claims receive no tax relief payments to help them 

pay any federal income taxes they may owe on the cash relief and/or debt relief they may 

receive. Claimants who prevailed on Track A non-credit claims also receive no tax relief for 

federal income taxes they may owe on their $3,000 cash relief. The Consent Decree tax relief 

provisions provide tax relief only for claimants who prevailed on Track A credit claims. 

Claimants who prevailed in Track A credit claims were entitled to receive tax relief in the 
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following amounts: (1) twenty-five percent of the claimant’s $50,000 cash payment ($12,500); 

and (2) twenty-five percent of the principal amount of any loan forgiveness provided by USDA 

as Pigford debt relief. 

Table 13 summarizes the entity responsible for issuing IRS Forms 1099 for each type of 

relief claimants receive under the Consent Decree. The table also indicates the amount of tax 

relief Track A credit claimants were entitled to receive as partial payment on any federal income 

tax liability. 

Table 13: Tax Relief and Tax Reporting 

Type of Relief 

Tax Relief: 
What Amount is 
Transferred to a 
Claimant’s IRS 
Tax Account 

Tax Reporting: 
Who Prepares and 
Mails the Form 
1099 

A. Track A Credit Relief Payments 
($50,000) 

25% of $50,000 
award ($12,500) 

Facilitator 

B. Track A Non-Credit Relief Payments 
($3,000) 

— USDA 

C. Track B Cash Payments (Settlements 
and Damage Awards) 

— Facilitator 

D. Track A Debt Forgiveness  25% of principal 
amount of debt 
relief 

USDA 

E. Track B Debt Forgiveness  — USDA 
F. Deposits to Claimants’ IRS Accounts for 

Track A Cash Relief Payments 
($12,500) 

— Facilitator 

G. Deposits to Claimants’ IRS Accounts for 
Track A Debt Forgiveness (25% of 
Principal Amount of Debt Forgiveness) 

— Facilitator  

 

B. Implementation Milestones 

Tax reporting and tax relief required significant time and attention during the Consent 

Decree implementation process. 
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1. Providing Information and Assistance to Class Members 

Several efforts were undertaken to inform class members of the tax consequences of the 

relief they received under the Consent Decree. Some claimants received a tax information sheet 

that reported guidelines provided to help claimants correctly report their cash relief, debt 

cancellation amounts, and tax payments. The information sheet explained to claimants that if 

they did not owe taxes, they could receive a refund of the tax payment, but only if they filed a 

return within a certain time frame.120  

Throughout the implementation of the Consent Decree, Class Counsel, the Facilitator, 

and the Monitor received many calls from class members with questions and problems relating to 

the tax implications of the Consent Decree relief. At the Monitor’s request, the National 

Taxpayer Advocate (NTA) conducted trainings and provided a memorandum for all Taxpayer 

Advocate Service employees, describing Pigford tax issues and tax problems class members may 

experience.121 The Monitor referred class members to the NTA for assistance with particular 

issues. Claimants also received assistance through Low-Income Taxpayer Clinics (LITCs) that 

were funded through grants made by the NTA. 

2. Tax Reporting on Forms 1099 

Responsibility for issuing Forms 1099 was shared by the Facilitator and USDA. 

Prevailing Track A claimants received at least two separate Forms 1099. Additionally, in many 

cases, claimants who received debt relief for a prevailing Track A claim received multiple Forms 

1099 reporting relief received in multiple tax years. 

                                                        
120  A sample copy of the Tax Information on USDA Settlement that Class Counsel provided to claimants 
is provided in Appendix 33. 
121  The National Taxpayer Advocate (NTA) is an independent organization within the IRS. The NTA’s 
role is to help taxpayers in resolving problems with the IRS. For more information, see 
http:///www.irs.gov/advocate/.  
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For example, a Track A claimant who prevailed on a credit claim and had one or more 

outstanding loans cancelled as Pigford debt relief received:  

1. a Form 1099 from the Facilitator reporting $50,000 cash relief; 

2. a Form 1099 from the Facilitator reporting $12,500 tax relief as a partial 
payment on taxes that might be owed on the $50,000 cash relief (usually received 
in the year following the $50,000 in cash relief); 

3. one or more Forms 1099 from USDA reporting the amount of debt 
cancellation provided as Pigford debt relief (each loan was reported on a separate 
Form 1099); and 

4. a Form 1099 from the Facilitator reporting the amount of tax relief 
provided for Pigford debt cancellation (usually received in the year following the 
debt cancellation in the amount of twenty-five percent of the principal amount of 
debt cancellation). 

Some Track A claimants who prevailed on a credit claim also prevailed on a non-credit claim. 

All Track A claimants who prevailed on a non-credit claim received a separate Form 1099 from 

the Facilitator reporting the $3,000 cash relief. 

Track B claimants who received an award of damages or settlement payment and debt 

relief received at least two separate Forms 1099: 

1. a Form 1099 from the Facilitator reporting the amount of damages paid 
by the Government or the amount the Government paid the claimant in settlement 
of the claim; and 

2. one or more Forms 1099 from USDA reporting the amount of debt 
cancellation provided as Pigford debt relief (each loan was reported on a separate 
Form 1099). 

3. Tax Relief 

Before tax relief payments could be transferred from the Judgment Fund to the IRS, the 

IRS required certain information in order to establish a tax account for each claimant. The 

Facilitator regularly reported to the parties and the Monitor on the number of tax accounts that 

remained to be established. 
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Once a tax account was established, a transfer of funds was requested from the Judgment 

Fund to the claimant’s tax account. The transfer of $12,500 was generally requested in the year 

the claimant would potentially owe taxes on the $50,000 cash relief payment. The transfer of 

twenty-five percent of the principal amount of debt cancellation was generally requested after 

USDA notified the Facilitator that debt cancellation had been implemented. 

Table 14 sets forth an estimate of the amount of tax relief payments from the Judgment 

Fund for deposit in claimants’ IRS tax accounts, as of the end of 2011: 

Table 14: Statistical Report on Tax Relief for Track A Credit Claims122 

Statistical Report as of: December 31, 2011 
A. Payments Due to the IRS of 25% of $50,000 Cash Relief 

Award $192,512,500 
B. Payments Due to the IRS of 25% of Principal Amount of Debt 

Relief 7,708,293 
C. Total Estimated Payments Due to the IRS as Tax Relief $200,220,793 

 

C. Significant Implementation Issues 

 The tax consequences of Pigford relief proved to be one of the more complicated and 

challenging aspects of the settlement. 

1. Establishing Tax Accounts 

During the first few years of implementation of the Consent Decree, there were delays in 

establishing tax accounts with the IRS. During 2001, the Facilitator made progress towards 

solving many types of problems that made it difficult for the IRS to establish tax accounts. The 

                                                        
122  These figures are estimated by the Facilitator. The Facilitator calculated the payments due to the IRS 
as tax relief for these claimants as follows: 25 percent of the $50,000 cash award ($12,500), to be paid on 
behalf of the 15,401 successful Track A credit claimants who were paid cash relief as of the end of 2011 
equals $192,512,500. Rounding to the nearest dollar, 25 percent of the total principal debt forgiven for 
successful Track A credit claimants through the end of 2011 ($30,833,172) equals $7,708,293. 
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procedure for solving individual problem cases was complicated by the privacy restrictions on 

tax-related information. Despite these difficulties, the Facilitator was able to work with the IRS 

to resolve hundreds of individual tax-related problems.  

2. Delays in Tax Relief Payments 

Along with the delay in establishing tax accounts, there was a delay in depositing the tax 

relief owed to many Track A credit claimants. This delay led to a situation in which claimants 

were temporarily held responsible for satisfying their tax obligation on the $50,000 cash relief 

payment they received without the benefit of the $12,500 tax relief. Some claimants in this 

situation reported receiving tax deficiency notices from the IRS and/or were charged penalties 

and interest for past due payments. Once a tax payment was credited to the claimants’ tax 

accounts, the penalty generally could be removed, but the IRS still required claimants to pay the 

interest that accrued on past due payments. The Office of the National Taxpayer Advocate 

provided critical assistance in these cases. Delays in tax deposits caused problems for many 

claimants. 

3. Estate Claims 

Special implementation issues arose in cases involving claims on behalf of deceased 

individuals who met the criteria for class membership. Many of the cases in which there was a 

delay in establishing the tax account involved estate claims. To establish a tax account for an 

estate, the IRS required an Employer Identification Number (EIN), which is one of the Taxpayer 

Identification Numbers (TIN) used in the administration of federal tax laws. An EIN is used for 

estates, rather than an individual’s Social Security number. 

There were also problems associated with linking tax relief to the tax liability associated 

with a prevailing estate claim. Prior to January 2002, in some cases, checks for $50,000 in cash 

relief were issued to payees other than the estate of the deceased person. In cases where the 
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identified payee was an individual (such as a spouse, family member, or personal representative), 

the tax liability attached to the individual, but the tax relief (the 25 percent amount) could be 

deposited in a tax account for the estate. The Facilitator and the Monitor worked with the IRS to 

establish a procedure for addressing these situations. This problem no longer occurred after 

January 2002, when all checks were issued to “Estate of [Claimant],” rather than to an individual 

representative. 

4. Tax Reporting 

Implementation issues concerning tax reporting included issues arising from a delay in 

the issuance of Forms 1099 for cash relief, debt relief, and tax payments, and the confusion that 

resulted for claimants who received multiple Forms 1099. Forms 1099 were not issued for Track 

B payments until 2003, due to a lack of notice to the Facilitator of the amount of the payments 

received by Track B claimants. Beginning in 2002, the parties and the neutrals annually reviewed 

whether Forms 1099 had been issued for cash relief, debt cancellation, and tax relief payments.  

5. Tax Implications of Debt Relief 

During 2008, as a part of the review of USDA’s implementation of debt relief, the 

parties and the Monitor sought guidance from the IRS Office of Chief Counsel regarding 

the reporting of Pigford debt cancellation for federal income tax purposes.123 The IRS 

advised the parties that claimants realize a discharge of indebtedness income for federal 

income tax reporting purposes when the last event necessary to effectuate a discharge of 

indebtedness occurred. Because of the way Pigford debt relief was implemented, 

according to the IRS, USDA generally must issue Forms 1099 using one or more of the 

following dates of realization of debt cancellation income: 

                                                        
123  The IRS Office of Chief Counsel guidance memorandum is provided in Appendix 34.  

Case 1:97-cv-01978-PLF   Document 1812    Filed 04/01/12   Page 76 of 91



71 

1. the date an Adjudicator or Arbitrator decision becomes final; 

2. the date of the February 7, 2001 Stipulation and Order regarding debt 
relief for “forward sweep” loans; 

3. the date of July 11, 2008, the date when certain agreements between the 
parties regarding debt relief were published in revised Monitor Update No. 10, 
“Debt Relief for Prevailing Class Members”; or 

4. the date the parties reach agreement on the appropriate debt relief in an 
individual case. 

The Court ordered the Monitor to work with USDA and Class Counsel to 

implement the IRS guidance.124 As USDA implemented the IRS guidance, USDA 

reprocessed the debt relief for some claimants and issued corrected IRS Forms 1099 to 

report the correct date and amount of debt cancellation income for federal income tax 

purposes.125 The Monitor issued an Update for class members on Federal Income Tax and 

Debt Relief, which advised claimants with questions to seek expert tax advice and which 

provided claimants with contact information for the NTA and for Class Counsel.126 

XI.  INJUNCTIVE RELIEF 

Paragraph 11 of the Consent Decree required USDA to offer all prevailing class members 

injunctive relief for a certain period of time. Paragraph 11 contained three types of injunctive 

relief:  

1. Technical assistance from a qualified USDA official acceptable to the 
class member for any application for a Farm Ownership Loan, Operating Loan, or 
property owned by USDA—known as inventory property; 

                                                        
124  A summary of the Court’s July 28, 2010 Order is provided in Appendix 30. 
125  USDA also issued IRS Forms 1099 for some claimants whose debt relief had been implemented more 
than three years after the tax realization date and who had not previously received an IRS Form 1099 
reporting the debt cancellation income. 
126  A summary of Monitor Update 16, Federal Income Tax and Debt Relief, is provided in Appendix 35. 
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2. The review of any application for a Farm Ownership Loan, an 
Operating Loan, or inventory property in a light most favorable to the class 
member; and  

3. Priority consideration for one Farm Ownership Loan, one Operating 
Loan, and one purchase, lease, or other acquisition of inventory property. 

A. Background 

The Consent Decree defined the three types of injunctive relief available to prevailing 

class members.  

1. Technical Assistance 

All prevailing claimants were entitled to technical assistance injunctive relief. Paragraph 

11(d) of the Consent Decree required USDA to offer technical assistance from a qualified USDA 

official who is acceptable to the class member. Technical assistance means assistance in filling 

out loan forms, developing farm plans, and help with other aspects of the loan and loan servicing 

application process. 

2. “Most Favorable Light” 

Paragraph 11(c) provided “most favorable light” injunctive relief, which required USDA 

to review any application for a Farm Ownership Loan or an Operating Loan or for the purchase 

or lease of inventory property in the light most favorable to the class member. This means that 

when considering eligibility and credit criteria in a loan application, USDA must view the 

criteria in a way that would be most beneficial to the applicant. In other words, where there is a 

legitimate issue as to an item in an application, the applicant is to be given the benefit of the 

doubt. 

3. Priority Consideration 

Priority consideration injunctive relief was available only to certain prevailing class 

members. Paragraph 11 required USDA to provide the opportunity for priority consideration of: 

(1) one purchase, lease or other acquisition of inventory property; (2) one Farm Ownership Loan; 
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and (3) one Operating Loan. The Consent Decree stated that USDA would offer priority 

consideration for inventory property to the extent permitted by law.127 

4. Consent Decree Deadline 

The deadline in the Consent Decree for exercising injunctive relief rights was five years 

from the date of the Court’s approval of the Consent Decree, or April 14, 2004. 

B. Implementation Milestones 

The Monitor’s Office met with several farm organizations regarding injunctive relief and 

spoke at a number of claimant meetings at which injunctive relief was a primary topic. The 

Monitor’s Office also prepared updates on injunctive relief and provided helpful links on the 

Monitor’s web site to organizations and resources that might assist claimants who were 

interested in continuing to farm.128 

FSA issued Farm Loan Program Notices (FLPs) describing how injunctive relief should 

be implemented by FSA officials.129 USDA took steps beyond those required in the Consent 

Decree to assist borrowers, including successful claimants, by expanding access to technical 

assistance. In 2001, USDA authorized state FSA offices in Alabama, Arkansas, Georgia, 

Louisiana, Mississippi, North Carolina, and South Carolina to hire contractors to help applicants 

                                                        
127  Priority consideration is defined in the Consent Decree, ¶ 1(k) as follows: “The term ‘priority 
consideration’ means that an application will be given first priority in processing, and with respect to the 
availability of funds for the type of loan at issue among all similar applications filed at the same time; 
provided, however, that all applications to be given priority consideration will be of equal status.” 
Generally, inventory property offered for priority consideration may be purchased for its appraised value 
before the property is put up for a public bid. USDA’s procedures for implementing priority consideration 
are outlined in FLP-586, Guidance on Applications Submitted by Pigford I Claimants (April 11, 2011). 
128  A summary of the Monitor Updates on injunctive relief is provided in Appendix 36. The full text of 
these Monitor Updates is available on the Monitor’s web site. In early April 2012, the Monitor’s web site 
will be available at http://www.dcd.uscourts.gov/pigfordmonitor/. 
129  These notices are available on the Monitor’s web site. The notices were periodically updated by 
USDA. 
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complete loan applications and develop feasible farm loan plans. In September of 2002, USDA 

announced a series of additional steps to assist minority and disadvantaged farmers, including the 

creation of the Office of Minority and Socially Disadvantaged Farmer Assistance to work with 

minority and socially disadvantaged farmers who had concerns and questions about loan 

applications. As the implementation process continued, USDA reported continued efforts by 

FSA to provide assistance and outreach to minority farmers.130 

1. Extension of Deadlines 

USDA extended the deadline for injunctive relief on several occasions. In January 2003, 

USDA announced plans to voluntarily extend the deadline until April 14, 2005, or for one year 

after a claimant completed the claims process, whichever is later.131 

On April 15, 2005, the parties Stipulated and the Court ordered another extension of the 

deadlines. Under the April 15, 2005 Stipulation and Order, prevailing class members could 

exercise their right to technical assistance injunctive relief until April 14, 2006, or two years 

from the date on which the class member completes the claims process, whichever is later. Other 

injunctive relief rights for priority consideration and most favorable light review were available 

through April 14, 2005, or two years from the date on which the class member completes the 

claims process, whichever is later. 

                                                        
130  These efforts include a toll-free help line for minority farmers; a Minority Farm Register to help 
ensure a more accurate count of minority farmers and to help increase assistance to minority farmers; 
spot-checks of denied loan applications from minority applicants; performance goals for utilization of 
loan funds for minority and female loan applicants; and guidelines to reform and improve the 
representation of minorities and women on FSA county committees. 
131  This announcement was publicly made in a press release dated January 16, 2003. In July 2003, FSA 
issued Notice FLP-313, “Priority Consideration for Prevailing Claimants” which extended the period for 
injunctive relief to April 14, 2005.  
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The deadline extension permitted class members who completed the claims process in the 

years from 2007 through 2011 to be eligible for injunctive relief for two years after the date they 

received a final decision from the Adjudicator or Arbitrator.  

2. Use of Injunctive Relief 

No statistics are available on the number of class members who sought to exercise their 

right to technical assistance or most favorable light injunctive relief. Table 15 provides statistics 

concerning the number of prevailing claimants who requested and received priority consideration 

injunctive relief.  

Table 15: Statistical Report on Priority Consideration Injunctive Relief132 

Statistical Report as of: December 31, 2011 

A. Farm Ownership Loans 
1. Number of Requests for Priority Consideration 

With Complete Application 
2. Number of Applications Approved 

126 
29 

B. Farm Operating Loans 
1. Number of Requests for Priority Consideration 

With Complete Application 
2. Number of Applications Approved 

218 
76 

C. Inventory Property 
1. Number of Requests for Priority Consideration 
2. Number of Applications Approved 

10 
1 

 

C. Significant Implementation Issues 

Class members and the leadership of the farm organizations expressed doubts regarding 

the prospects for injunctive relief to function as described in the Consent Decree. Class members 

expressed doubt that local FSA officials would actually provide the benefits described in the 

                                                        
132  Table 15 statistics are provided by USDA. For a year-by-year summary of priority consideration 
injunctive relief statistics through the end of 2010, see Appendix 37. 
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Consent Decree. Class members pointed out that there was no system of accountability within 

USDA to ensure that loan making and other services were conducted in a nondiscriminatory 

manner. Class members raised doubts regarding whether the Consent Decree provisions will 

have any impact on this perceived problem. Class members also suggested that they would be the 

victims of retribution if they exercised their injunctive relief rights. These problems were 

compounded when class members learned that to qualify for a new loan they would still be 

required to meet all USDA loan eligibility requirements. 

Throughout the implementation process, Class Counsel and others expressed concern that 

only a very small number of farmers made use of their right to priority consideration. It is 

difficult to know why this aspect of the Consent Decree did not provide relief for more class 

members. Several factors may be contributing to the low rate of use of injunctive relief. First, it 

is possible that only a small percentage of successful claimants remained interested in farming. 

Many class members are elderly; some have passed away. Farmers who lost their land and 

equipment prior to prevailing in the claims process may have moved to other off-farm jobs to 

support themselves and their families and may no longer have the interest or ability to farm. A 

second, related factor may be the difficult agricultural economy for small family farmers. A third 

factor may be statutory restrictions that make farmers ineligible for FSA loan programs. Finally, 

it is possible that despite the efforts by the parties and the Monitor to provide information and 

assistance, these efforts were not sufficient to overcome the skepticism that FSA would treat 

claimants fairly. 

Individual class members contacted the Monitor by phone and by letter regarding 

problems in obtaining new loans after they had prevailed in the claims process. In some cases, 

the Monitor was able to work with USDA and Class Counsel to address individual problems or 

concerns. In other cases, the Monitor was able to provide information or to explain why an 
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individual claimant may not be eligible for the relief they sought. The Monitor offered to follow 

up on any complaints regarding USDA’s implementation of injunctive relief if specific 

information was provided regarding the individual FSA officials involved. Throughout the 

implementation process, USDA responded appropriately if problems were brought to USDA’s 

attention by the Monitor. 

XII. GOOD FAITH IMPLEMENTATION 

As J.L. Chestnut observed at the fairness hearing on the Consent Decree, the Pigford 

settlement was complicated. Hundreds of thousands of significant details were presented within 

more than 22,000 claims. Hundreds of Court orders were issued about details of implementation. 

Hundreds of thousands of letters were sent to class members. The neutrals and Class Counsel 

handled tens of thousands of phone calls. Details were tracked in multiple databases. 

From the beginning, Class Counsel, the Government, and the neutrals recognized the 

importance of doing everything in our power to get every detail right. Throughout the 

implementation process, the Monitor has observed that Class Counsel has represented the class 

members’ interests in good faith, and the Department of Justice and USDA’s Office of General 

Counsel have represented the Government’s interests in good faith. The Monitor has also 

observed good faith on the part of the neutrals—the Facilitator, the Adjudicator, and the 

Arbitrator—as they carried out their Consent Decree responsibilities.  

As of the end of 2011, the neutrals had completed the review process for approximately 

22,721 claims, and the Government had provided approximately $1.06 billion dollars in cash 

relief, estimated tax payments, and debt relief to prevailing claimants. During 2011 and this first 

part of 2012, the parties and the neutrals continued to work in good faith to complete the 

implementation process for all claims and to wind down the Consent Decree. 
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A. Remaining Implementation Issues 

Although much has been accomplished as of the end of 2011, several important issues 

remain. General issues are summarized below. Specific tasks that need to be completed 

regarding specific claimants have been identified and summarized for the parties and the Court. 

1. Wind-Down Stipulation 

The parties and neutrals have been negotiating a global stipulation to wind down the 

Consent Decree provisions in an orderly fashion. The Arbitrator has served as mediator of the 

parties’ negotiations. The parties have not yet fully resolved all of the outstanding issues 

involved in the wind-down stipulation. 

2. Debt Relief Implementation and Verification 

As of March 30, 2012, the Monitor had issued debt relief summaries in each of the 2,896 

cases identified for Pigford debt relief review. The summaries describe the Pigford debt relief, if 

any, that USDA has implemented in each case. There are three claims in which a question 

remains regarding the appropriate relief. One of them is pending before the Court.133 The other 

two are cases the parties are trying to resolve; they are not before the Court at this time.  

3. Wind Down of Monitor’s Office 

The Monitor has completed the substantive Consent Decree duties described in this 

report. For those issues that the Monitor and the parties have been unable to resolve, 

paragraph 13 of the Consent Decree provides Class Counsel with an opportunity to bring any 

violations of the Consent Decree to the attention of the Court for resolution.  

As of March 31, 2012, the Monitor will no longer respond to letters from class members 

raising problems regarding the Consent Decree. For a period of time, class members who call the 

                                                        
133  This motion was filed on March 22, 2012, by Prentiss and Ellen Guyton. See Docket # 1806. 
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Monitor’s toll-free line will hear a recorded message that includes Class Counsel’s toll free 

number, 1-866-492-6200. As of March 31, 2012, the Monitor will no longer maintain the 

Monitor’s web site, which will be transferred to the Court. The contents of the web site will 

continue to be available at http://www.dcd.uscourts.gov/pigfordmonitor/. 

After March 31, 2012, the Monitor will complete the administrative steps required to 

wind down the Monitor’s office pursuant to the terms of a Stipulation and Order dated 

September 21, 2011.134 The Facilitator will temporarily retain certain Monitor records, including 

petition documents; Monitor petition decisions; correspondence to and from class members; debt 

relief summaries, loan records provided by USDA, and the amounts of any refunds, reapplied 

payments, and debt cancellation for each class member whose debt relief was reviewed; USDA 

information memoranda provided to the Monitor; and Monitor communications to the parties and 

the class.  

This report is the Monitor’s final report to the Court on the good faith implementation of 

the Consent Decree. 

B. Concluding Observations  

In terms of dollars, the Pigford case is the largest class action civil rights settlement in the 

history of the United States. Serving as Monitor in this case was a daunting task. Less than one 

page of the Consent Decree was devoted to describing the Monitor’s duties. From that scant 

page, a system had to be developed to determine whether and when to direct reexamination of 

claims. In work over the years between the Monitor, the parties, the other neutrals, and the Court, 

systems had to be developed to handle issues that touched every class member in one way or 

                                                        
134  This Stipulation and Order was modified by a Stipulation and Order filed January 10, 2012. 
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another. Those systems are described in this report. Some of the key factors that shaped the work 

of the Monitor’s office are listed below.  

1.  Intense Social Justice Issue 

Race discrimination is an issue that has very deep meaning for the individuals involved. 

Claimants who believe they experienced discrimination express a strong need for justice. 

Government personnel who believe they did not discriminate are upset by allegations and claims 

outcomes that seem to label them as persons who engaged in racially motivated actions. The 

thoughtfulness of the actions and sensitivity of the communications in this case had to be 

appropriate for the deep meaning they would have to those being touched by the work. 

2.  No Easy Answers on Claims Outcomes 

Winning or losing in the claims process was not a function of a simple mathematical 

formula or a “check the box” matrix. The Consent Decree and governing Orders constructed a 

framework that required a fact-specific review to determine whether a claimant met the standard 

of proof required to obtain relief. The fact-specific reviews were against the backdrop of a 

complex regulatory scheme, which further complicated the analysis. This necessarily meant that 

careful, accurate work would be a time-consuming process. 

3.  Multiple Forms of Relief 

Prevailing class members were entitled to multiple forms of relief: cash relief, debt 

forgiveness, payments toward federal income taxes, and three types of injunctive relief. The 

details of providing each type of relief required resolution of both substantive and administrative 

questions during the implementation process. 

4.  Multiple Reviews by Neutrals 

The Consent Decree set up a system in which several different neutrals evaluated each 

claim at different steps in the process. The multiple reviews lengthened the time it took for some 
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claimants to receive a final decision, but provided a mechanism for addressing complaints in a 

fair and complete manner. 

5.  Low-Income Class 

In general, USDA farm programs targeted family farmers who were unable to secure 

adequate credit elsewhere.135 A significant portion of the Pigford class lives at or below the 

poverty line. This intensified the win-or-loss stakes for class members and made it all the more 

important to have accurate and understandable decisions in the claims process. 

6. High Profile in News and Political Arenas 

The press and the Congress have followed the case, making requests at various junctures 

for information and explanations.  

 

These factors created a set of natural tensions. On one hand, class members and the 

Government wanted the claims process to be completed as quickly as possible. On the other 

hand, both parties wanted the disposition of each claim to be based on a consistent application of 

the governing legal standards. To add to these tensions, while the parties and neutrals were 

attempting to complete the steps needed to review each individual claim, stakeholders both 

inside and outside of the case spoke out in the public domain to evaluate, praise, or criticize how 

the Pigford settlement fit or did not fit into their overall conception of justice. 

                                                        
135  See, for example, 7 C.F.R. § 1941.12(a)(7)-(8) (1981) and 7 C.F.R. § 1943.12(a)(7)-(8) (1981) that 
require Operating Loan and Farm Ownership Loan borrowers to operate a family farm and to be unable to 
obtain sufficient credit elsewhere to finance actual needs at reasonable rates and terms. Similar rules 
applied throughout the class period for the USDA farm loan program. 
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C. Guiding Principles 

Despite challenging circumstances and specifications, the parties and neutrals have in 

large measure succeeded in making this settlement work. What principles have guided the 

Monitor’s part of this work? 

1. Neutral Engagement 

To succeed in reaching class members required neutral engagement. The Monitor 

actively communicated with class members to inform them of the terms of the settlement. 

Monitor staff were compassionate and attentive to class members’ concerns, but communicated 

with objective neutrality. The Monitor’s role as a judicial adjunct allowed the Monitor to serve as 

a source of honest, credible information. 

2. Consistency and Accuracy 

To succeed in providing a review process for individual complaints of discrimination 

required consistency and accuracy in claims decisions. The Monitor and her staff brought a 

substantive knowledge and background in agricultural law and USDA farm loan and benefit 

program regulations to the review process. The Monitor used this background to analyze claims 

and explain why a particular claim should or should not be reexamined. 

3.  Common Sense Problem Solving 

Many issues arose during the implementation process that needed to be worked out. The 

Monitor played a mediator role in some circumstances. The Monitor urged compliance with 

Consent Decree requirements when necessary and sought to serve as an honest broker when 

disputes arose. The ability to engage in ex parte communications with the parties, the other 

neutrals, and the Court gave the Monitor substantial resources to draw on in fulfilling this 

necessary function. 
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4.  Trust 

Finally, to succeed in implementing a complex settlement over a period of years required 

an ongoing trust between the Monitor and the Court, members of the class, counsel, and the other 

neutrals. The Monitor endeavored to earn and maintain this trust. 

 

When all is said and done, what has the settlement accomplished?  

It is not reasonable to ask whether the Pigford settlement “remedied” our nation’s history 

of race discrimination against African American farmers. The settlement could never hope to 

make up for the history described in the first few pages of the Court’s April 14, 1999 Opinion 

approving the settlement in this case.  

It is reasonable to ask, though, whether this settlement made any difference. It did. 

Besides providing relief of more than $1 billion dollars to nearly 16,000 African American 

farmers as compensation for race discrimination as determined through the close examination of 

individual claims, this settlement communicated to more than 22,000 African American farmers 

that what happened to them mattered. The claimants in this case—most of whom prevailed on 

their claims and received cash relief, debt relief and more—observed that for the most part, their 

concerns, questions, and rights in this case were given careful, fair attention. Our hope was that 

everyone who touched this case was treated with dignity, and learned that the facts of their cases 

were very important. 
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In the opinion approving the settlement in this case, the Court said at the outset that of 

course Pigford could not undo all of the broken promises and years of discrimination. The Court 

wrote in 1999 that it hoped the settlement would be: 

 . . . a good first step towards assuring that the kind of discrimination that has 
been visited on African American farmers since Reconstruction will not 
continue into the next century.136 

Now we’re in that next century. There are hundreds of lawyers, farm advocates, neutrals, county 

courthouse employees, and federal agency personnel who worked hard to get the details of 

individual claims right for more than 22,000 claimants over a period of more than twelve years. 

Their work put a shared spotlight on issues concerning race discrimination in agriculture. That 

work and that shared focus created a wave of education, conversation, and attention to this issue. 

From the vantage point of the Monitor’s office, it seems safe to say that Pigford was a good first 

step, and more, towards accomplishing the goals that were at the heart of the settlement. 

XIII. RECOMMENDATION FOR STATUS CONFERENCE 

The Monitor’s substantive duties will terminate as of March 31, 2012. A small number of 

tasks must be completed in order to fully implement the Consent Decree. The Monitor 

recommends that the Court schedule a status conference in approximately thirty days to review 

the status of the remaining tasks. The Monitor further recommends the Court consider regular  

  

                                                        
136   Pigford v. Glickman, slip op. at 3; 185 F.R.D. 82 (D.D.C. 1999), aff’d, 206 F.3d 1212 (D.C. Cir. 
2000). 
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conference calls with the parties and neutrals until all tasks necessary to fully implement and  

wind down the Consent Decree have been completed. 

Dated: March 31, 2012. Respectfully submitted, 

OFFICE OF THE MONITOR 
 
 
s/Randi Ilyse Roth  
Randi Ilyse Roth 
Monitor 
 
 
s/Cheryl W. Heilman  
Cheryl W. Heilman 
Assistant Senior Counsel 
 
 
Post Office Box 64511 
St. Paul, Minnesota 55164-0511 
877-924-7483 
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Total and Per Farm Overview, 2017

Farms with
American Indian/Alaska

Native Producers
All

Farms

Number of farms 60,083 2,042,220

Land in farms (acres) 58,749,543 900,217,576

Average size of farm (acres) 978 441

Total ($) ($)

Market value of products sold 3,537,975,000 388,522,695,000

Government payments 102,783,000 8,943,574,000

Farm-related income 237,027,000 16,847,824,000

Total farm production expenses 3,362,431,000 326,390,640,000

Net cash farm income 515,355,000 87,923,453,000

Per farm average ($) ($)

Market value of products sold 58,885 190,245

Government payments

(average per farm receiving) 12,601 13,906

Farm-related income 20,309 21,478

Total farm production expenses 55,963 159,821

Net cash farm income 8,577 43,053

Share of Sales by Type (%)

Crops 40

Livestock, poultry, and products 60

Land in Farms by Use (%) b

Cropland 8

Pastureland 78

Woodland 9

Other 4

Land Use Practices (% of farms)

No till 7

Reduced till 3

Intensive till 7

Cover crop 4

Farms by Value of Sales Farms by Size

Number Percent b Number Percent b

Less than $2,500 32,469 54 1 to 9 acres 15,046 25

$2,500 to $4,999 6,001 10 10 to 49 acres 15,768 26

$5,000 to $9,999 6,379 11 50 to 179 acres 13,154 22

$10,000 to $24,999 6,242 10 180 to 499 acres 7,229 12

$25,000 to $49,999 3,210 5 500 to 999 acres 3,406 6

$50,000 to $99,999 2,124 4 1,000 + acres 5,480 9

$100,000 or more 3,658 6

Total 60,083 100 Total 60,083 100

United States
Farms with American Indian or Alaska
Native Producersa



Page 2 - Farms with

American Indian/Alaska Native Producers

United States, 2017

Market Value of Agricultural Products Sold
Sales
($1,000)

No. of
Farms

Total 3,537,975 60,083

Crops 1,432,256 17,913

Grains, oilseeds, dry beans, dry peas 496,585 4,823

Tobacco 4,360 14

Cotton and cottonseed 78,171 151

Vegetables, melons, potatoes, sweet potatoes 128,823 2,654

Fruits, tree nuts, berries 369,090 2,708

Nursery, greenhouse, floriculture, sod 108,041 876

Cultivated Christmas trees, short rotation
woody crops 7,242 122

Other crops and hay 239,945 10,106

Livestock, poultry, and products 2,105,719 33,219

Poultry and eggs 642,955 5,268

Cattle and calves 1,101,542 20,777

Milk from cows 188,199 238

Hogs and pigs 53,062 1,827

Sheep, goats, wool, mohair, milk 49,855 8,520

Horses, ponies, mules, burros, donkeys 32,191 3,527

Aquaculture 21,353 116

Other animals and animal products 16,562 1,506

Top Crops in Acres d

Forage (hay/haylage), all 1,337,698
Wheat for grain, all 496,626
Soybeans for beans 399,825
Corn for grain 342,129
Cotton, all 93,330

Livestock Inventory (Dec 31, 2017)

Broilers and other
meat-type chickens 30,325,918

Cattle and calves 1,849,293
Goats 145,303
Hogs and pigs 150,853
Horses and ponies 151,950
Layers 1,178,923
Pullets 628,683
Sheep and lambs 366,123
Turkeys 393,634

Percent of farms that:

Have internet
access 66

Farm
organically 1

Sell directly to
consumers 6

Hire
farm labor 18

Are family
farms 96

Total Producers c 79,198

Sex
Male 44,504
Female 34,694

Age
<35 7,561
35 – 64 46,567
65 and older 25,070

Primary occupation
Farming 36,909
Other 42,289

Days worked off farm
None 29,011
1 to 199 19,473
200 + 30,714

Other characteristics
Hispanic/Latino/Spanish 3,882
With military service 8,749
New and beginning farmers 21,794

Average age (years) 56.6

Demographic Data in the Census of
Agriculture

The agriculture census is a complete count of

U.S. farms and ranches and the people who

operate them. Demographic information is

available at national, state, and county levels,

and for classes of farm and congressional

districts. Results from the 2017 Census and

earlier are available through the searchable

database Quick Stats, the new Census Data

Query Tool, downloadable PDF reports,

maps, and topic-specific Highlights and

Profiles.

See also the video “What’s New in the 2017

Census?”(www.nass.usda.gov/Newsroom/Video_

Features/index.php).

See 2017 Census of Agriculture, U.S. Summary and State Data, for complete footnotes, explanations, definitions, commodity descriptions, and
methodology.
aThis race alone or in combination with other races. bMay not add to 100% due to rounding. cData collected for a maximum of four producers per farm.
dCrop commodity names may be shortened; see full names at www.nass.usda.gov/go/cropnames.pdf. e Position below the line does not indicate rank.
(D) Withheld to avoid disclosing data for individual operations. (NA) Not available. (Z) Less than half of the unit shown. (-) Represents zero.
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Total and Per Farm Overview, 2017

Farms with
Asian

Producers
All

Farms

Number of farms 18,338 2,042,220

Land in farms (acres) 2,931,365 900,217,576

Average size of farm (acres) 160 441

Total ($) ($)

Market value of products sold 7,457,497,000 388,522,695,000

Government payments 27,272,000 8,943,574,000

Farm-related income 160,975,000 16,847,824,000

Total farm production expenses 5,604,383,000 326,390,640,000

Net cash farm income 2,041,362,000 87,923,453,000

Per farm average ($) ($)

Market value of products sold 406,669 190,245

Government payments

(average per farm receiving) 14,000 13,906

Farm-related income 29,722 21,478

Total farm production expenses 305,616 159,821

Net cash farm income 111,319 43,053

Share of Sales by Type (%)

Crops 58

Livestock, poultry, and products 42

Land in Farms by Use (%) b

Cropland 50

Pastureland 34

Woodland 9

Other 7

Land Use Practices (% of farms)

No till 10

Reduced till 6

Intensive till 12

Cover crop 8

Farms by Value of Sales Farms by Size

Number Percent b Number Percent b

Less than $2,500 5,705 31 1 to 9 acres 5,995 33

$2,500 to $4,999 1,499 8 10 to 49 acres 6,208 34

$5,000 to $9,999 1,904 10 50 to 179 acres 3,866 21

$10,000 to $24,999 2,254 12 180 to 499 acres 1,329 7

$25,000 to $49,999 1,366 7 500 to 999 acres 469 3

$50,000 to $99,999 1,173 6 1,000 + acres 471 3

$100,000 or more 4,437 24

Total 18,338 100 Total 18,338 100

United States
Farms with Asian Producersa



Page 2 - Farms with

Asian Producers

United States, 2017

Market Value of Agricultural Products Sold
Sales
($1,000)

No. of
Farms

Total 7,457,497 18,338

Crops 4,294,579 11,697

Grains, oilseeds, dry beans, dry peas 184,806 943

Tobacco 1,006 8

Cotton and cottonseed 14,514 29

Vegetables, melons, potatoes, sweet potatoes 852,097 2,851

Fruits, tree nuts, berries 2,200,181 5,911

Nursery, greenhouse, floriculture, sod 963,288 2,053

Cultivated Christmas trees, short rotation
woody crops 3,009 102

Other crops and hay 75,677 2,081

Livestock, poultry, and products 3,162,919 5,827

Poultry and eggs 2,867,585 2,650

Cattle and calves 110,287 2,394

Milk from cows 63,115 63

Hogs and pigs 26,094 464

Sheep, goats, wool, mohair, milk 5,164 961

Horses, ponies, mules, burros, donkeys 9,342 372

Aquaculture 43,037 119

Other animals and animal products 38,294 513

Top Crops in Acres d

Almonds 160,828
Forage (hay/haylage), all 147,147
Vegetables harvested, all 123,386
Corn for grain 113,700
Grapes 93,147

Livestock Inventory (Dec 31, 2017)

Broilers and other
meat-type chickens 139,187,261

Cattle and calves 224,130
Goats 28,862
Hogs and pigs 59,839
Horses and ponies 11,648
Layers 5,283,372
Pullets 1,093,242
Sheep and lambs 46,093
Turkeys 1,541,261

Percent of farms that:

Have internet
access 74

Farm
organically 3

Sell directly to
consumers 15

Hire
farm labor 39

Are family
farms 93

Total Producers c 25,310

Sex
Male 13,971
Female 11,339

Age
<35 2,372
35 – 64 16,403
65 and older 6,535

Primary occupation
Farming 12,111
Other 13,199

Days worked off farm
None 8,034
1 to 199 7,590
200 + 9,686

Other characteristics
Hispanic/Latino/Spanish 1,460
With military service 1,662
New and beginning farmers 10,181

Average age (years) 54.9

Demographic Data in the Census of
Agriculture

The agriculture census is a complete count of

U.S. farms and ranches and the people who

operate them. Demographic information is

available at national, state, and county levels,

and for classes of farm and congressional

districts. Results from the 2017 Census and

earlier are available through the searchable

database Quick Stats, the new Census Data

Query Tool, downloadable PDF reports,

maps, and topic-specific Highlights and

Profiles.

See also the video “What’s New in the 2017

Census?”(www.nass.usda.gov/Newsroom/Video_

Features/index.php).

See 2017 Census of Agriculture, U.S. Summary and State Data, for complete footnotes, explanations, definitions, commodity descriptions, and
methodology.
aThis race alone or in combination with other races. bMay not add to 100% due to rounding. cData collected for a maximum of four producers per farm.
dCrop commodity names may be shortened; see full names at www.nass.usda.gov/go/cropnames.pdf. e Position below the line does not indicate rank.
(D) Withheld to avoid disclosing data for individual operations. (NA) Not available. (Z) Less than half of the unit shown. (-) Represents zero.
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Total and Per Farm Overview, 2017

Farms with
Black/African American

Producers
All

Farms

Number of farms 35,470 2,042,220

Land in farms (acres) 4,673,140 900,217,576

Average size of farm (acres) 132 441

Total ($) ($)

Market value of products sold 1,416,256,000 388,522,695,000

Government payments 58,807,000 8,943,574,000

Farm-related income 87,042,000 16,847,824,000

Total farm production expenses 1,437,647,000 326,390,640,000

Net cash farm income 124,459,000 87,923,453,000

Per farm average ($) ($)

Market value of products sold 39,928 190,245

Government payments

(average per farm receiving) 7,108 13,906

Farm-related income 9,872 21,478

Total farm production expenses 40,531 159,821

Net cash farm income 3,509 43,053

Share of Sales by Type (%)

Crops 61

Livestock, poultry, and products 39

Land in Farms by Use (%) b

Cropland 40

Pastureland 37

Woodland 17

Other 6

Land Use Practices (% of farms)

No till 8

Reduced till 5

Intensive till 11

Cover crop 6

Farms by Value of Sales Farms by Size

Number Percent b Number Percent b

Less than $2,500 16,891 48 1 to 9 acres 5,720 16

$2,500 to $4,999 4,519 13 10 to 49 acres 12,809 36

$5,000 to $9,999 4,763 13 50 to 179 acres 11,724 33

$10,000 to $24,999 4,780 13 180 to 499 acres 3,837 11

$25,000 to $49,999 2,000 6 500 to 999 acres 769 2

$50,000 to $99,999 1,081 3 1,000 + acres 611 2

$100,000 or more 1,436 4

Total 35,470 100 Total 35,470 100

United States
Farms with Black or African American
Producersa



Page 2 - Farms with

Black/African American Producers

United States, 2017

Market Value of Agricultural Products Sold
Sales
($1,000)

No. of
Farms

Total 1,416,256 35,470

Crops 857,698 12,745

Grains, oilseeds, dry beans, dry peas 321,637 3,307

Tobacco 16,620 101

Cotton and cottonseed 50,506 276

Vegetables, melons, potatoes, sweet potatoes 122,980 2,926

Fruits, tree nuts, berries 135,967 1,562

Nursery, greenhouse, floriculture, sod 115,013 709

Cultivated Christmas trees, short rotation
woody crops 410 62

Other crops and hay 94,565 5,997

Livestock, poultry, and products 558,558 18,218

Poultry and eggs 236,543 2,111

Cattle and calves 200,718 14,122

Milk from cows 29,958 77

Hogs and pigs 67,442 1,248

Sheep, goats, wool, mohair, milk 3,833 1,710

Horses, ponies, mules, burros, donkeys 7,269 1,210

Aquaculture 7,030 74

Other animals and animal products 5,766 533

Top Crops in Acres d

Soybeans for beans 460,701
Forage (hay/haylage), all 455,859
Corn for grain 173,832
Cotton, all 82,156
Wheat for grain, all 75,084

Livestock Inventory (Dec 31, 2017)

Broilers and other
meat-type chickens 10,385,450

Cattle and calves 642,503
Goats 45,435
Hogs and pigs 194,681
Horses and ponies 37,684
Layers 496,460
Pullets (D)
Sheep and lambs 20,166
Turkeys (D)

Percent of farms that:

Have internet
access 62

Farm
organically 1

Sell directly to
consumers 7

Hire
farm labor 26

Are family
farms 96

Total Producers c 48,697

Sex
Male 34,534
Female 14,163

Age
<35 2,645
35 – 64 24,924
65 and older 21,128

Primary occupation
Farming 21,474
Other 27,223

Days worked off farm
None 19,324
1 to 199 12,359
200 + 17,014

Other characteristics
Hispanic/Latino/Spanish 1,561
With military service 9,413
New and beginning farmers 14,094

Average age (years) 60.8

Demographic Data in the Census of
Agriculture

The agriculture census is a complete count of

U.S. farms and ranches and the people who

operate them. Demographic information is

available at national, state, and county levels,

and for classes of farm and congressional

districts. Results from the 2017 Census and

earlier are available through the searchable

database Quick Stats, the new Census Data

Query Tool, downloadable PDF reports,

maps, and topic-specific Highlights and

Profiles.

See also the video “What’s New in the 2017

Census?”(www.nass.usda.gov/Newsroom/Video_

Features/index.php).

See 2017 Census of Agriculture, U.S. Summary and State Data, for complete footnotes, explanations, definitions, commodity descriptions, and
methodology.
aThis race alone or in combination with other races. bMay not add to 100% due to rounding. cData collected for a maximum of four producers per farm.
dCrop commodity names may be shortened; see full names at www.nass.usda.gov/go/cropnames.pdf. e Position below the line does not indicate rank.
(D) Withheld to avoid disclosing data for individual operations. (NA) Not available. (Z) Less than half of the unit shown. (-) Represents zero.
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Total and Per Farm Overview, 2017

Farms with
Native Hawaiian/Pacific
Islander Producers

All
Farms

Number of farms 4,341 2,042,220

Land in farms (acres) 1,043,936 900,217,576

Average size of farm (acres) 240 441

Total ($) ($)

Market value of products sold 710,952,000 388,522,695,000

Government payments 7,470,000 8,943,574,000

Farm-related income 25,644,000 16,847,824,000

Total farm production expenses 636,119,000 326,390,640,000

Net cash farm income 107,947,000 87,923,453,000

Per farm average ($) ($)

Market value of products sold 163,776 190,245

Government payments

(average per farm receiving) 12,704 13,906

Farm-related income 21,696 21,478

Total farm production expenses 146,537 159,821

Net cash farm income 24,867 43,053

Share of Sales by Type (%)

Crops 61

Livestock, poultry, and products 39

Land in Farms by Use (%) b

Cropland 33

Pastureland 52

Woodland 9

Other 6

Land Use Practices (% of farms)

No till 9

Reduced till 5

Intensive till 8

Cover crop 7

Farms by Value of Sales Farms by Size

Number Percent b Number Percent b

Less than $2,500 1,850 43 1 to 9 acres 1,654 38

$2,500 to $4,999 461 11 10 to 49 acres 1,358 31

$5,000 to $9,999 527 12 50 to 179 acres 714 16

$10,000 to $24,999 538 12 180 to 499 acres 343 8

$25,000 to $49,999 328 8 500 to 999 acres 120 3

$50,000 to $99,999 228 5 1,000 + acres 152 4

$100,000 or more 409 9

Total 4,341 100 Total 4,341 100

United States
Farms with Native Hawaiian or Other
Pacific Islander Producersa



Page 2 - Farms with
Native Hawaiian/Pacific Islander Producers
United States, 2017

Market Value of Agricultural Products Sold
Sales
($1,000)

No. of
Farms

Total 710,952 4,341

Crops 435,580 2,101

Grains, oilseeds, dry beans, dry peas 50,053 228

Tobacco - -

Cotton and cottonseed 6,762 13

Vegetables, melons, potatoes, sweet potatoes 70,736 403

Fruits, tree nuts, berries 161,621 985

Nursery, greenhouse, floriculture, sod 92,478 353

Cultivated Christmas trees, short rotation
woody crops 1,283 19

Other crops and hay 52,647 525

Livestock, poultry, and products 275,371 1,857

Poultry and eggs 84,020 496

Cattle and calves 47,762 1,012

Milk from cows 82,410 33

Hogs and pigs 2,086 183

Sheep, goats, wool, mohair, milk 1,037 459

Horses, ponies, mules, burros, donkeys 2,330 173

Aquaculture 47,583 25

Other animals and animal products 8,143 170

Top Crops in Acres d

Forage (hay/haylage), all 69,241
Corn for grain 26,448
Soybeans for beans 24,353
Field/grass seed crops, all 23,003
Wheat for grain, all 20,504

Livestock Inventory (Dec 31, 2017)

Broilers and other
meat-type chickens 1,224,199

Cattle and calves 128,266
Goats 11,071
Hogs and pigs 10,029
Horses and ponies 5,891
Layers 384,199
Pullets (D)
Sheep and lambs 8,465
Turkeys (D)

Percent of farms that:

Have internet
access 79

Farm
organically 1

Sell directly to
consumers 14

Hire
farm labor 27

Are family
farms 93

Total Producers c 5,296

Sex
Male 3,038
Female 2,258

Age
<35 582
35 – 64 3,199
65 and older 1,515

Primary occupation
Farming 2,056
Other 3,240

Days worked off farm
None 1,501
1 to 199 1,508
200 + 2,287

Other characteristics
Hispanic/Latino/Spanish 832
With military service 698
New and beginning farmers 1,858

Average age (years) 54.9

Demographic Data in the Census of
Agriculture

The agriculture census is a complete count of

U.S. farms and ranches and the people who

operate them. Demographic information is

available at national, state, and county levels,

and for classes of farm and congressional

districts. Results from the 2017 Census and

earlier are available through the searchable

database Quick Stats, the new Census Data

Query Tool, downloadable PDF reports,

maps, and topic-specific Highlights and

Profiles.

See also the video “What’s New in the 2017

Census?”(www.nass.usda.gov/Newsroom/Video_

Features/index.php).

See 2017 Census of Agriculture, U.S. Summary and State Data, for complete footnotes, explanations, definitions, commodity descriptions, and
methodology.
aThis race alone or in combination with other races. bMay not add to 100% due to rounding. cData collected for a maximum of four producers per farm.
dCrop commodity names may be shortened; see full names at www.nass.usda.gov/go/cropnames.pdf. e Position below the line does not indicate rank.
(D) Withheld to avoid disclosing data for individual operations. (NA) Not available. (Z) Less than half of the unit shown. (-) Represents zero.
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Total and Per Farm Overview, 2017

Farms with
White

Producers
All

Farms

Number of farms 1,973,006 2,042,220

Land in farms (acres) 849,816,725 900,217,576

Average size of farm (acres) 431 441

Total ($) ($)

Market value of products sold 381,050,061,000 388,522,695,000

Government payments 8,851,913,000 8,943,574,000

Farm-related income 16,592,565,000 16,847,824,000

Total farm production expenses 320,456,555,000 326,390,640,000

Net cash farm income 86,037,984,000 87,923,453,000

Per farm average ($) ($)

Market value of products sold 193,132 190,245

Government payments

(average per farm receiving) 14,004 13,906

Farm-related income 21,530 21,478

Total farm production expenses 162,420 159,821

Net cash farm income 43,608 43,053

Share of Sales by Type (%)

Crops 50

Livestock, poultry, and products 50

Land in Farms by Use (%) b

Cropland 46

Pastureland 43

Woodland 8

Other 3

Land Use Practices (% of farms)

No till 14

Reduced till 11

Intensive till 13

Cover crop 8

Farms by Value of Sales Farms by Size

Number Percent b Number Percent b

Less than $2,500 755,929 38 1 to 9 acres 254,884 13

$2,500 to $4,999 178,189 9 10 to 49 acres 562,860 29

$5,000 to $9,999 200,542 10 50 to 179 acres 547,762 28

$10,000 to $24,999 220,713 11 180 to 499 acres 308,318 16

$25,000 to $49,999 140,537 7 500 to 999 acres 130,571 7

$50,000 to $99,999 117,140 6 1,000 + acres 168,611 9

$100,000 or more 359,956 18

Total 1,973,006 100 Total 1,973,006 100

United States
Farms with White Producersa



Page 2 - Farms with
White Producers
United States, 2017

Market Value of Agricultural Products Sold
Sales
($1,000)

No. of
Farms

Total 381,050,061 1,973,006

Crops 190,136,810 992,996

Grains, oilseeds, dry beans, dry peas 106,449,682 445,841

Tobacco 1,457,935 6,138

Cotton and cottonseed 6,613,358 15,814

Vegetables, melons, potatoes, sweet potatoes 18,865,020 69,435

Fruits, tree nuts, berries 27,116,760 104,421

Nursery, greenhouse, floriculture, sod 15,621,146 45,127

Cultivated Christmas trees, short rotation
woody crops 385,856 10,500

Other crops and hay 13,627,054 505,010

Livestock, poultry, and products 190,913,251 954,457

Poultry and eggs 46,149,093 160,277

Cattle and calves 76,438,969 690,254

Milk from cows 36,605,470 40,238

Hogs and pigs 26,218,191 63,309

Sheep, goats, wool, mohair, milk 1,016,112 118,222

Horses, ponies, mules, burros, donkeys 1,484,555 78,334

Aquaculture 1,732,587 5,211

Other animals and animal products 1,268,274 46,911

Top Crops in Acres d

Soybeans for beans 89,670,334
Corn for grain 84,502,684
Forage (hay/haylage), all 55,976,378
Wheat for grain, all 38,568,661
Cotton, all 11,308,663

Livestock Inventory (Dec 31, 2017)

Broilers and other
meat-type chickens 1,470,839,785

Cattle and calves 92,270,785
Goats 2,558,689
Hogs and pigs 72,241,745
Horses and ponies 2,729,235
Layers 363,349,506
Pullets 129,618,770
Sheep and lambs 5,160,459
Turkeys 102,998,463

Percent of farms that:

Have internet
access 76

Farm
organically 1

Sell directly to
consumers 6

Hire
farm labor 25

Are family
farms 96

Total Producers c 3,269,738

Sex
Male 2,093,478
Female 1,176,260

Age
<35 275,727
35 – 64 1,885,960
65 and older 1,108,051

Primary occupation
Farming 1,355,611
Other 1,914,127

Days worked off farm
None 1,262,598
1 to 199 685,910
200 + 1,321,230

Other characteristics
Hispanic/Latino/Spanish 107,106
With military service 354,066
New and beginning farmers 869,825

Average age (years) 57.5

Demographic Data in the Census of
Agriculture

The agriculture census is a complete count of

U.S. farms and ranches and the people who

operate them. Demographic information is

available at national, state, and county levels,

and for classes of farm and congressional

districts. Results from the 2017 Census and

earlier are available through the searchable

database Quick Stats, the new Census Data

Query Tool, downloadable PDF reports,

maps, and topic-specific Highlights and

Profiles.

See also the video “What’s New in the 2017

Census?”(www.nass.usda.gov/Newsroom/Video_

Features/index.php).

See 2017 Census of Agriculture, U.S. Summary and State Data, for complete footnotes, explanations, definitions, commodity descriptions, and
methodology.
aThis race alone or in combination with other races. bMay not add to 100% due to rounding. cData collected for a maximum of four producers per farm.
dCrop commodity names may be shortened; see full names at www.nass.usda.gov/go/cropnames.pdf. e Position below the line does not indicate rank.
(D) Withheld to avoid disclosing data for individual operations. (NA) Not available. (Z) Less than half of the unit shown. (-) Represents zero.
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Total and Per Farm Overview, 2017

Farms with
Hispanic/Latino/Spanish

Producers
All

Farms

Number of farms 86,278 2,042,220

Land in farms (acres) 32,079,910 900,217,576

Average size of farm (acres) 372 441

Total ($) ($)

Market value of products sold 21,765,056,000 388,522,695,000

Government payments 158,488,000 8,943,574,000

Farm-related income 596,161,000 16,847,824,000

Total farm production expenses 18,617,667,000 326,390,640,000

Net cash farm income 3,902,039,000 87,923,453,000

Per farm average ($) ($)

Market value of products sold 252,267 190,245

Government payments

(average per farm receiving) 15,492 13,906

Farm-related income 27,656 21,478

Total farm production expenses 215,787 159,821

Net cash farm income 45,226 43,053

Share of Sales by Type (%)

Crops 59

Livestock, poultry, and products 41

Land in Farms by Use (%) b

Cropland 26

Pastureland 64

Woodland 7

Other 3

Land Use Practices (% of farms)

No till 7

Reduced till 4

Intensive till 8

Cover crop 6

Farms by Value of Sales Farms by Size

Number Percent b Number Percent b

Less than $2,500 41,460 48 1 to 9 acres 22,182 26

$2,500 to $4,999 9,175 11 10 to 49 acres 30,487 35

$5,000 to $9,999 9,184 11 50 to 179 acres 17,136 20

$10,000 to $24,999 8,313 10 180 to 499 acres 8,273 10

$25,000 to $49,999 4,543 5 500 to 999 acres 3,463 4

$50,000 to $99,999 3,640 4 1,000 + acres 4,737 5

$100,000 or more 9,963 12

Total 86,278 100 Total 86,278 100

United States
Farms with Hispanic, Latino, or Spanish
Producers



Page 2 - Farms with
Hispanic/Latino/Spanish Producers
United States, 2017

Market Value of Agricultural Products Sold
Sales
($1,000)

No. of
Farms

Total 21,765,056 86,278

Crops 12,783,962 34,818

Grains, oilseeds, dry beans, dry peas 1,282,075 5,701

Tobacco 10,857 57

Cotton and cottonseed 238,126 548

Vegetables, melons, potatoes, sweet potatoes 3,038,338 4,214

Fruits, tree nuts, berries 5,041,478 12,208

Nursery, greenhouse, floriculture, sod 2,342,625 3,425

Cultivated Christmas trees, short rotation
woody crops 15,552 302

Other crops and hay 814,910 14,532

Livestock, poultry, and products 8,981,095 40,282

Poultry and eggs 1,821,979 8,764

Cattle and calves 3,382,524 24,931

Milk from cows 2,927,310 704

Hogs and pigs 547,189 2,454

Sheep, goats, wool, mohair, milk 105,773 8,354

Horses, ponies, mules, burros, donkeys 75,045 3,592

Aquaculture 73,089 241

Other animals and animal products 48,186 2,169

Top Crops in Acres d

Forage (hay/haylage), all 1,516,941
Corn for grain 873,413
Soybeans for beans 703,733
Wheat for grain, all 557,927
Vegetables harvested, all 472,604

Livestock Inventory (Dec 31, 2017)

Broilers and other
meat-type chickens 57,129,926

Cattle and calves 3,736,342
Goats 236,396
Hogs and pigs 1,306,828
Horses and ponies 119,350
Layers 12,870,384
Pullets 3,572,616
Sheep and lambs 438,280
Turkeys 3,351,811

Percent of farms that:

Have internet
access 70

Farm
organically 1

Sell directly to
consumers 8

Hire
farm labor 27

Are family
farms 95

Total Producers c 112,451

Sex
Male 73,199
Female 39,252

Age
<35 10,526
35 – 64 72,377
65 and older 29,548

Race
American Indian/Alaska Native 2,491
Asian 1,097
Black/African American 1,032
Native Hawaiian/Pacific Islander 557
White 105,261
More than one race 2,013

Primary occupation
Farming 44,850
Other 67,601

Days worked off farm
None 34,564
1 to 199 31,370
200 + 46,517

Other characteristics
With military service 12,023
New and beginning farmers 40,858

Average age (years) 55.0

Demographic Data in the Census of
Agriculture

The agriculture census is a complete count of

U.S. farms and ranches and the people who

operate them. Demographic information is

available at national, state, and county levels,

and for classes of farm and congressional

districts. Results from the 2017 Census and

earlier are available through the searchable

database Quick Stats, the new Census Data

Query Tool, downloadable PDF reports,

maps, and topic-specific Highlights and

Profiles.

See also the video “What’s New in the 2017

Census?”(www.nass.usda.gov/Newsroom/Video_

Features/index.php).

See 2017 Census of Agriculture, U.S. Summary and State Data, for complete footnotes, explanations, definitions, commodity descriptions, and
methodology.
aThis race alone or in combination with other races. bMay not add to 100% due to rounding. cData collected for a maximum of four producers per farm.
dCrop commodity names may be shortened; see full names at www.nass.usda.gov/go/cropnames.pdf. e Position below the line does not indicate rank.
(D) Withheld to avoid disclosing data for individual operations. (NA) Not available. (Z) Less than half of the unit shown. (-) Represents zero.
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Total and Per Farm Overview, 2017

Farms with
Female

Producers
All

Farms

Number of farms 1,139,675 2,042,220

Land in farms (acres) 387,892,663 900,217,576

Average size of farm (acres) 340 441

Total ($) ($)

Market value of products sold 147,920,773,000 388,522,695,000

Government payments 3,890,772,000 8,943,574,000

Farm-related income 8,387,138,000 16,847,824,000

Total farm production expenses 127,993,032,000 326,390,640,000

Net cash farm income 32,205,651,000 87,923,453,000

Per farm average ($) ($)

Market value of products sold 129,792 190,245

Government payments

(average per farm receiving) 13,077 13,906

Farm-related income 20,453 21,478

Total farm production expenses 112,307 159,821

Net cash farm income 28,259 43,053

Share of Sales by Type (%)

Crops 49

Livestock, poultry, and products 51

Land in Farms by Use (%) b

Cropland 42

Pastureland 46

Woodland 8

Other 3

Land Use Practices (% of farms)

No till 11

Reduced till 8

Intensive till 10

Cover crop 7

Farms by Value of Sales Farms by Size

Number Percent b Number Percent b

Less than $2,500 498,940 44 1 to 9 acres 186,124 16

$2,500 to $4,999 112,718 10 10 to 49 acres 366,741 32

$5,000 to $9,999 120,559 11 50 to 179 acres 303,932 27

$10,000 to $24,999 122,867 11 180 to 499 acres 150,766 13

$25,000 to $49,999 72,570 6 500 to 999 acres 58,465 5

$50,000 to $99,999 56,155 5 1,000 + acres 73,647 6

$100,000 or more 155,866 14

Total 1,139,675 100 Total 1,139,675 100

United States
Farms with Female Producers



Page 2 - Farms with
Female Producers
United States, 2017

Market Value of Agricultural Products Sold
Sales
($1,000)

No. of
Farms

Total 147,920,773 1,139,675

Crops 72,723,845 511,374

Grains, oilseeds, dry beans, dry peas 39,800,548 182,425

Tobacco 322,550 1,978

Cotton and cottonseed 2,447,698 5,342

Vegetables, melons, potatoes, sweet potatoes 6,666,216 47,755

Fruits, tree nuts, berries 9,999,903 69,475

Nursery, greenhouse, floriculture, sod 7,852,598 31,502

Cultivated Christmas trees, short rotation
woody crops 214,688 6,480

Other crops and hay 5,419,645 273,951

Livestock, poultry, and products 75,196,928 576,754

Poultry and eggs 23,253,287 123,556

Cattle and calves 24,858,999 377,789

Milk from cows 15,223,482 21,342

Hogs and pigs 9,013,472 41,895

Sheep, goats, wool, mohair, milk 627,016 92,555

Horses, ponies, mules, burros, donkeys 947,596 60,330

Aquaculture 700,596 2,256

Other animals and animal products 572,480 34,524

Top Crops in Acres d

Soybeans for beans 32,079,987
Corn for grain 31,986,502
Forage (hay/haylage), all 26,865,736
Wheat for grain, all 15,458,163
Cotton, all 4,268,651

Livestock Inventory (Dec 31, 2017)

Broilers and other
meat-type chickens 864,902,959

Cattle and calves 38,418,817
Goats 1,850,441
Hogs and pigs 24,274,566
Horses and ponies 2,011,921
Layers 126,507,822
Pullets 49,323,015
Sheep and lambs 3,124,252
Turkeys 43,103,746

Percent of farms that:

Have internet
access 79

Farm
organically 1

Sell directly to
consumers 8

Hire
farm labor 24

Are family
farms 97

Total Producers c 1,227,461

Age
<35 102,890
35 – 64 731,700
65 and older 392,871

Race
American Indian/Alaska Native 26,648
Asian 9,790
Black/African American 13,002
Native Hawaiian/Pacific Islander 1,230
White 1,166,252
More than one race 10,539

Primary occupation
Farming 410,695
Other 816,766

Days worked off farm
None 481,883
1 to 199 264,928
200 + 480,650

Other characteristics
Hispanic/Latino/Spanish 39,252
With military service 18,972
New and beginning farmers 369,664

Average age (years) 57.1

Demographic Data in the Census of
Agriculture

The agriculture census is a complete count of

U.S. farms and ranches and the people who

operate them. Demographic information is

available at national, state, and county levels,

and for classes of farm and congressional

districts. Results from the 2017 Census and

earlier are available through the searchable

database Quick Stats, the new Census Data

Query Tool, downloadable PDF reports,

maps, and topic-specific Highlights and

Profiles.

See also the video “What’s New in the 2017

Census?”(www.nass.usda.gov/Newsroom/Video_

Features/index.php).

See 2017 Census of Agriculture, U.S. Summary and State Data, for complete footnotes, explanations, definitions, commodity descriptions, and
methodology.
aThis race alone or in combination with other races. bMay not add to 100% due to rounding. cData collected for a maximum of four producers per farm.
dCrop commodity names may be shortened; see full names at www.nass.usda.gov/go/cropnames.pdf. e Position below the line does not indicate rank.
(D) Withheld to avoid disclosing data for individual operations. (NA) Not available. (Z) Less than half of the unit shown. (-) Represents zero.
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Table 61.  Selected Farm Characteristics by Race:  2017 
[Data were collected for a maximum of four producers per farm. For meaning of abbreviations and symbols, see introductory text.] 

Characteristics 

Any producer reporting race as -   

American Indian 
or Alaska Native 

only 

American Indian 
or Alaska Native 

alone or in 
combination with 

other races 

Asian only 

Asian 
alone or in 

combination with 
other races 

Black or 
African American 

only 

Black or 
African American 

alone or in 
combination with 

other races 

FARMS AND LAND IN FARMS                                          
                                                                                                                                             
Farms  ................................................................................ number                                                      
Land in farms  ........................................................................ acres                                               
                                                                                                                                             
FARMS BY SIZE                                                    
                                                                                                                                             
1 to 9 acres  ...................................................................................                                                      
10 to 49 acres  ...............................................................................                                                    
50 to 179 acres  .............................................................................                                                   
180 to 499 acres  ...........................................................................                                                  
500 acres or more  .........................................................................                                                 
                                                                                                                                             
OWNED AND RENTED LAND IN FARMS                                   
                                                                                                                                             
Owned land in farms  ............................................................ farms                                         

 acres                                                              
Rented or leased land in farms  ............................................ farms                              

 acres                                                              
                                                                                                                                             
TENURE                                                           
                                                                                                                                             
Full owners  ........................................................................... farms                                                 

 acres                                                              
Part owners  .......................................................................... farms                                                 

 acres                                                              
Tenants  ................................................................................ farms                                                     

 acres                                                              
                                                                                                                                             
MARKET VALUE OF AGRICULTURAL PRODUCTS                            
  SOLD AND GOVERNMENT PAYMENTS                                    
                                                                                                                                             
Total  ..................................................................................... farms                                                       

 $1,000                                                             
                                                                                                                                             
    Market value of agricultural products sold  ........................ farms                

 $1,000                                                             
        Crops, including nursery and greenhouse crops  .......... farms           

 $1,000                                                             
        Livestock, poultry, and their products  ........................... farms                  

 $1,000                                                             
    Government payments  ..................................................... farms                                       

 $1,000                                                             
                                                                                                                                             
FARMS BY ECONOMIC CLASS                                          
                                                                                                                                             
Less than $1,000  ...........................................................................                                                  
$1,000 to $2,499  ...........................................................................                                                  
$2,500 to $4,999  ...........................................................................                                                  
$5,000 to $9,999  ...........................................................................                                                  
$10,000 to $24,999  .......................................................................                                                
$25,000 to $49,999  .......................................................................                                                
$50,000 or more  ............................................................................                                                   
                                                                                                                                             
COMMODITY CREDIT CORPORATION (CCC) LOANS                         
  AND FEDERAL FARM PROGRAM PAYMENTS                               
                                                                                                                                             
CCC loans (see text)  ............................................................ farms                                        

 $1,000                                                             
Conservation Reserve, Wetlands Reserve,                                
  Farmable Wetlands, or Conservation Reserve                            
  Enhancement Programs payments  .................................... farms                              

 $1,000                                                             
Other Federal farm program payments  ................................ farms                         

 $1,000                                                             
                                                                                                                                             
FARMS BY NORTH AMERICAN INDUSTRY                                 
  CLASSIFICATION SYSTEM (NAICS)                                   
                                                                                                                                             
Oilseed and grain farming (1111)  ..................................................                                  
Vegetable and melon farming (1112)  ............................................                                
Fruit and tree nut farming (1113)  ...................................................                                 
Greenhouse, nursery, and floriculture production (1114)  ..............           
Other crop farming (1119)  .............................................................                                         
    Tobacco farming (11191)  ..........................................................                                         
    Cotton farming (11192)  .............................................................                                          
    Sugarcane farming, hay farming, and all                              
      other crop farming (11193, 11194, 11199)  ..............................                       
Beef cattle ranching and farming (112111)  ...................................                         
Cattle feedlots (112112)  ................................................................                                          
Dairy cattle and milk production (11212)  .......................................                          
Hog and pig farming (1122)  ..........................................................                                        
Poultry and egg production (1123)  ................................................                                 
Sheep and goat farming (1124) .....................................................                                     
Aquaculture and other                                                  
  animal production (1125, 1129) (see text)  ...................................                        
                                                                                                                                             
OTHER FARM CHARACTERISTICS                                       
                                                                                                                                             
Farms by-                                                              
                                                                                                                                             
    Type of organization (see text):                                     
        Operation more than 50 percent owned                               
          by one producer's household and/or                                
          extended family (see text)  ...................................................                                   
        Limited Liability Company  .....................................................                                     
                                                                                                                                             
    Operation's legal status for tax purposes (see text):                
        Family or individual  ...............................................................                                          

 
 

42,705 
52,578,979 

 
 
 

12,156 
10,253 

8,368 
4,794 
7,134 

 
 
 

41,043 
46,513,345 

7,909 
6,065,634 

 
 
 

18,590 
34,204,519 

7,362 
7,598,103 

16,753 
10,776,357 

 
 
 
 

42,705 
2,403,184 

 
42,705 

2,340,795 
11,109 

845,563 
23,209 

1,495,231 
5,053 

62,390 
 
 
 

19,609 
4,623 
4,165 
4,397 
4,062 
2,090 
3,759 
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6,307 

 
 

859 
8,175 
4,712 

54,215 
 
 
 
 

1,105 
1,406 
1,258 

387 
4,913 

6 
49 

 
4,858 

18,038 
61 

121 
334 
729 

8,030 
 

6,323 
 
 
 
 
 
 
 
 

40,940 
1,496 

 
 

38,198 

 
 

60,083 
58,749,543 

 
 
 

15,046 
15,768 
13,154 

7,229 
8,886 

 
 
 

57,548 
50,723,444 

12,381 
8,026,099 

 
 
 

31,454 
37,109,188 

10,961 
10,452,799 

17,668 
11,187,556 

 
 
 
 

60,083 
3,640,759 

 
60,083 

3,537,975 
17,913 

1,432,256 
33,219 

2,105,719 
8,157 

102,783 
 
 
 

24,723 
6,818 
6,166 
6,580 
6,413 
3,303 
6,080 

 
 
 
 

112 
13,533 

 
 

1,715 
14,510 

7,468 
88,273 

 
 
 
 

2,002 
1,927 
2,302 

779 
8,095 

7 
80 

 
8,008 

24,744 
91 

235 
522 

1,233 
9,137 

 
9,016 

 
 
 
 
 
 
 
 

57,840 
2,457 

 
 

53,659 

 
 

15,826 
2,339,053 

 
 
 

5,156 
5,354 
3,445 
1,112 

759 
 
 
 

13,861 
1,665,257 

3,439 
673,796 

 
 
 

12,385 
1,291,724 

1,474 
807,746 

1,967 
239,583 

 
 
 
 

15,826 
7,127,051 

 
15,826 

7,106,412 
10,432 

4,028,291 
4,669 

3,078,122 
1,578 

20,638 
 
 
 

3,028 
1,344 
1,285 
1,648 
2,035 
1,242 
5,244 

 
 
 
 

33 
3,814 

 
 

413 
3,165 
1,382 

17,474 
 
 
 
 

447 
2,037 
5,069 
1,596 
1,611 

6 
15 

 
1,590 
2,067 

8 
44 

106 
1,339 

628 
 

874 
 
 
 
 
 
 
 
 

14,725 
1,961 

 
 

11,903 

 
 

18,338 
2,931,365 

 
 
 

5,995 
6,208 
3,866 
1,329 

940 
 
 
 

16,106 
2,037,250 

4,052 
894,115 

 
 
 

14,279 
1,540,328 

1,820 
1,087,449 

2,239 
303,588 

 
 
 
 

18,338 
7,484,769 

 
18,338 

7,457,497 
11,697 

4,294,579 
5,827 

3,162,919 
1,948 

27,272 
 
 
 

3,701 
1,664 
1,560 
1,964 
2,345 
1,448 
5,656 

 
 
 
 

33 
3,814 

 
 

525 
3,999 
1,706 

23,273 
 
 
 
 

584 
2,218 
5,526 
1,785 
1,974 

8 
19 

 
1,947 
2,597 

16 
63 

156 
1,431 

805 
 

1,183 
 
 
 
 
 
 
 
 

17,062 
2,269 

 
 

13,878 

 
 

32,910 
4,097,857 

 
 
 

5,180 
11,879 
11,097 

3,547 
1,207 

 
 
 

29,788 
2,536,163 

11,083 
1,561,694 

 
 
 

21,823 
1,754,216 

7,961 
1,968,164 

3,126 
375,477 

 
 
 
 

32,910 
1,127,949 

 
32,910 

1,076,054 
11,523 

616,715 
16,961 

459,338 
7,844 

51,895 
 
 
 

9,806 
4,624 
4,423 
4,873 
4,791 
2,044 
2,349 

 
 
 
 

96 
5,306 

 
 

1,519 
5,264 
7,166 

46,631 
 
 
 
 

2,317 
2,181 

932 
464 

5,827 
79 

132 
 

5,616 
16,219 

13 
65 

408 
433 

1,280 
 

2,771 
 
 
 
 
 
 
 
 

31,725 
2,044 

 
 

29,689 

 
 

35,470 
4,673,140 

 
 
 

5,720 
12,809 
11,724 

3,837 
1,380 

 
 
 

32,186 
2,887,102 

11,694 
1,786,038 

 
 
 

23,761 
1,993,486 

8,410 
2,248,265 

3,299 
431,389 

 
 
 
 

35,470 
1,475,063 

 
35,470 

1,416,256 
12,745 

857,698 
18,218 

558,558 
8,273 

58,807 
 
 
 

10,538 
4,977 
4,738 
5,182 
5,135 
2,203 
2,697 

 
 
 
 

101 
6,521 

 
 

1,642 
5,958 
7,554 

52,849 
 
 
 
 

2,528 
2,340 
1,196 

564 
6,268 

80 
137 

 
6,051 

16,934 
21 
87 

468 
497 

1,454 
 

3,113 
 
 
 
 
 
 
 
 

34,153 
2,256 

 
 

31,813 
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Table 61.  Selected Farm Characteristics by Race:  2017 (continued) 
[Data were collected for a maximum of four producers per farm. For meaning of abbreviations and symbols, see introductory text.] 

Characteristics 

Any producer reporting race as - con.  

Native Hawaiian or 
Other Pacific 
Islander only 

Native Hawaiian or 
Other Pacific Islander 

alone or 
in combination with 

other races 

White only 
White alone or 

in combination with 
other races 

More than 
one race 
reported 

FARMS AND LAND IN FARMS                                          
                                                                                                                                             
Farms  ................................................................................ number                                                      
Land in farms  ........................................................................ acres                                               
                                                                                                                                             
FARMS BY SIZE                                                    
                                                                                                                                             
1 to 9 acres  ....................................................................................                                                      
10 to 49 acres  ................................................................................                                                    
50 to 179 acres  ..............................................................................                                                   
180 to 499 acres  ............................................................................                                                  
500 acres or more  ..........................................................................                                                 
                                                                                                                                             
OWNED AND RENTED LAND IN FARMS                                   
                                                                                                                                             
Owned land in farms  ............................................................. farms                                         

 acres                                                              
Rented or leased land in farms  ............................................. farms                              

 acres                                                              
                                                                                                                                             
TENURE                                                           
                                                                                                                                             
Full owners  ........................................................................... farms                                                 

 acres                                                              
Part owners  .......................................................................... farms                                                 

 acres                                                              
Tenants  ................................................................................. farms                                                     

 acres                                                              
                                                                                                                                             
MARKET VALUE OF AGRICULTURAL PRODUCTS                            
  SOLD AND GOVERNMENT PAYMENTS                                    
                                                                                                                                             
Total  ...................................................................................... farms                                                       

 $1,000                                                             
                                                                                                                                             
    Market value of agricultural products sold  ........................ farms                

 $1,000                                                             
        Crops, including nursery and greenhouse crops ........... farms           

 $1,000                                                             
        Livestock, poultry, and their products  ........................... farms                  

 $1,000                                                             
    Government payments  ..................................................... farms                                       

 $1,000                                                             
                                                                                                                                             
FARMS BY ECONOMIC CLASS                                          
                                                                                                                                             
Less than $1,000  ...........................................................................                                                  
$1,000 to $2,499  ............................................................................                                                  
$2,500 to $4,999  ............................................................................                                                  
$5,000 to $9,999  ............................................................................                                                  
$10,000 to $24,999  ........................................................................                                                
$25,000 to $49,999  ........................................................................                                                
$50,000 or more  ............................................................................                                                   
                                                                                                                                             
COMMODITY CREDIT CORPORATION (CCC) LOANS                         
  AND FEDERAL FARM PROGRAM PAYMENTS                               
                                                                                                                                             
CCC loans (see text)  ............................................................ farms                                        

 $1,000                                                             
Conservation Reserve, Wetlands Reserve,                                
  Farmable Wetlands, or Conservation Reserve                            
  Enhancement Programs payments  ..................................... farms                              

 $1,000                                                             
Other Federal farm program payments  ................................. farms                         

 $1,000                                                             
                                                                                                                                             
FARMS BY NORTH AMERICAN INDUSTRY                                 
  CLASSIFICATION SYSTEM (NAICS)                                   
                                                                                                                                             
Oilseed and grain farming (1111)  ..................................................                                  
Vegetable and melon farming (1112)  .............................................                                
Fruit and tree nut farming (1113)  ...................................................                                 
Greenhouse, nursery, and floriculture production (1114)  ...............           
Other crop farming (1119)  .............................................................                                         
    Tobacco farming (11191)  ...........................................................                                         
    Cotton farming (11192)  ..............................................................                                          
    Sugarcane farming, hay farming, and all                              
      other crop farming (11193, 11194, 11199)  ..............................                       
Beef cattle ranching and farming (112111)  ....................................                         
Cattle feedlots (112112)  ................................................................                                          
Dairy cattle and milk production (11212)  .......................................                          
Hog and pig farming (1122)  ...........................................................                                        
Poultry and egg production (1123) .................................................                                 
Sheep and goat farming (1124)  .....................................................                                     
Aquaculture and other                                                  
  animal production (1125, 1129) (see text)  ...................................                        
                                                                                                                                             
OTHER FARM CHARACTERISTICS                                       
                                                                                                                                             
Farms by-                                                              
                                                                                                                                             
    Type of organization (see text):                                     
        Operation more than 50 percent owned                               
          by one producer's household and/or                                
          extended family (see text)  ....................................................                                   
        Limited Liability Company  ......................................................                                     
                                                                                                                                             
    Operation's legal status for tax purposes (see text):                
        Family or individual  ................................................................                                          

 
 

2,537 
557,353 

 
 
 

966 
800 
399 
213 
159 

 
 
 

2,169 
266,089 

701 
291,264 

 
 
 

1,814 
183,141 

335 
296,679 

388 
77,533 

 
 
 
 

2,537 
520,314 

 
2,537 

517,032 
1,259 

279,495 
1,064 

237,536 
332 

3,283 
 
 
 

743 
251 
275 
329 
315 
222 
402 

 
 
 
 

7 
946 

 
 

62 
284 
299 

2,998 
 
 
 
 

77 
209 
476 
207 
343 

- 
5 

 
338 
638 

4 
19 
29 
55 

200 
 

280 
 
 
 
 
 
 
 
 

2,367 
304 

 
 

2,086 

 
 

4,341 
1,043,936 

 
 
 

1,654 
1,358 

714 
343 
272 

 
 
 

3,716 
538,644 

1,237 
505,292 

 
 
 

3,056 
357,402 

614 
528,083 

671 
158,451 

 
 
 
 

4,341 
718,422 

 
4,341 

710,952 
2,101 

435,580 
1,857 

275,371 
588 

7,470 
 
 
 

1,264 
471 
496 
545 
565 
348 
652 

 
 
 
 

10 
1,218 

 
 

133 
697 
528 

6,773 
 
 
 
 

145 
287 
877 
333 
550 

- 
8 

 
542 

1,115 
6 

31 
48 
86 

364 
 

499 
 
 
 
 
 
 
 
 

4,055 
505 

 
 

3,526 

 
 

1,963,286 
846,687,737 

 
 
 

253,069 
560,001 
544,992 
306,977 
298,247 

 
 
 

1,844,685 
500,708,900 

597,369 
345,978,837 

 
 
 

1,365,775 
275,638,590 

478,800 
495,128,146 

118,711 
75,921,001 

 
 
 
 

1,963,286 
389,116,031 

 
1,963,286 

380,286,342 
989,052 

189,663,287 
949,327 

190,623,055 
630,286 

8,829,690 
 
 
 

442,501 
208,216 
202,715 
225,002 
243,368 
150,565 
490,919 

 
 
 
 

18,047 
2,472,008 

 
 

235,584 
1,649,081 

542,437 
7,180,609 

 
 
 
 

321,351 
40,023 
89,622 
43,543 

445,292 
3,680 
8,641 

 
432,971 
610,230 
13,307 
37,550 
22,370 
42,288 
83,717 

 
213,993 

 
 
 
 
 
 
 
 

1,883,838 
132,099 

 
 

1,681,575 

 
 

1,973,006 
849,816,725 

 
 
 

254,884 
562,860 
547,762 
308,318 
299,182 

 
 
 

1,853,743 
502,865,984 

599,953 
346,950,741 

 
 
 

1,372,877 
277,210,927 

480,728 
496,402,012 

119,401 
76,203,786 

 
 
 
 

1,973,006 
389,901,975 

 
1,973,006 

381,050,061 
992,996 

190,136,810 
954,457 

190,913,251 
632,097 

8,851,913 
 
 
 

445,300 
209,423 
203,823 
226,208 
244,722 
151,274 
492,256 

 
 
 
 

18,060 
2,472,289 

 
 

236,096 
1,652,335 

544,035 
7,199,578 

 
 
 
 

321,953 
40,322 
90,348 
43,855 

447,154 
3,682 
8,658 

 
434,814 
613,775 
13,326 
37,621 
22,485 
42,501 
84,348 

 
215,318 

 
 
 
 
 
 
 
 

1,893,214 
132,638 

 
 

1,690,161 

 
 

22,534 
7,593,831 

 
 
 

4,348 
7,229 
5,866 
2,934 
2,157 

 
 
 

21,150 
5,038,062 

5,840 
2,555,769 

 
 
 

16,617 
3,475,247 

4,462 
3,546,015 

1,455 
572,569 

 
 
 
 

22,534 
2,025,243 

 
22,534 

1,973,724 
9,276 

1,114,694 
12,490 

859,029 
3,964 

51,520 
 
 
 

6,459 
2,783 
2,613 
2,863 
3,065 
1,574 
3,177 

 
 
 
 

66 
8,539 

 
 

1,096 
7,817 
3,527 

43,702 
 
 
 
 

1,225 
821 

1,822 
701 

3,932 
4 

40 
 

3,888 
8,100 

44 
155 
281 
653 

1,516 
 

3,284 
 
 
 
 
 
 
 
 

21,722 
1,540 

 
 

19,553 
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Table 61.  Selected Farm Characteristics by Race:  2017 (continued) 
[Data were collected for a maximum of four producers per farm. For meaning of abbreviations and symbols, see introductory text.] 

Characteristics 

Any producer reporting race as -   

American Indian 
or Alaska Native 

only 

American Indian 
or Alaska Native 

alone or in 
combination with 

other races 

Asian only 

Asian 
alone or in 

combination with 
other races 

Black or 
African American 

only 

Black or 
African American 

alone or in 
combination with 

other races 

OTHER FARM CHARACTERISTICS - Con.                                
                                                                                                                                             
Farms by- - Con.                                                       
  Operation's legal status for tax purposes (see                        
    text): - Con.                                                        
                                                                                                                                             
        Partnership  ............................................................................                                                   
        Corporation  ...........................................................................                                                   
        Other - estate or trust, prison farm, grazing association,         
          American Indian Reservation, etc.  ......................................                            
                                                                                                                                             
    Number of producers (see text):                                      
        1 producer  .............................................................................                                                    
        2 producers  ...........................................................................                                                   
        3 producers  ...........................................................................                                                   
        4 producers  ...........................................................................                                                   
        5 or more producers  ..............................................................                                           
                                                                                                                                             
        Number of male producers (see text):                               
            1 producer  .........................................................................                                                  
            2 producers  .......................................................................                                                 
            3 producers  .......................................................................                                                 
            4 producers  .......................................................................                                                 
            5 or more producers  ..........................................................                                         
                                                                                                                                             
        Number of female producers (see text):                             
            1 producer  .........................................................................                                                  
            2 producers  .......................................................................                                                 
            3 producers  .......................................................................                                                 
            4 producers  .......................................................................                                                 
            5 or more producers  ..........................................................                                         
                                                                                                                                             
Farms reporting-                                                       
    Internet access  ..........................................................................                                                 
        Dial-up  ...................................................................................                                                       
        DSL  .......................................................................................                                                           
        Cable modem  ........................................................................                                                   
        Fiber-optic  .............................................................................                                                   
        Mobile internet service for a cell                                 
          phone or other device (see text)  ..........................................                             
        Satellite  .................................................................................                                                     
        Don't know (see text)  .............................................................                                         
        Other internet service  ............................................................                                        
                                                                                                                                             
Farms by number of households sharing                                  
  in net income of operation:                                           
    1 household ...............................................................................                                                     
    2 households  .............................................................................                                                    
    3 households  .............................................................................                                                    
    4 households  .............................................................................                                                    
    5 or more households  ...............................................................                                            

 
 
 
 
 
 

1,565 
810 

 
2,132 

 
 

17,850 
20,073 

2,733 
1,514 

535 
 
 

30,297 
3,369 

786 
234 

87 
 
 

27,054 
2,642 

523 
136 

66 
 
 

25,717 
675 

4,872 
3,073 
1,903 

 
12,607 

5,605 
1,878 

823 
 
 
 

34,631 
5,329 
1,311 

807 
627 

 
 
 
 
 
 

2,396 
1,559 

 
2,469 

 
 

23,474 
30,044 

3,763 
2,061 

741 
 
 

44,241 
4,893 
1,106 

278 
96 

 
 

38,520 
3,546 

634 
169 

93 
 
 

39,554 
1,102 
8,275 
5,512 
2,995 

 
18,606 

8,751 
2,802 
1,418 

 
 
 

49,550 
7,222 
1,658 

943 
710 

 
 
 
 
 
 

1,610 
1,947 

 
366 

 
 

5,263 
8,339 
1,297 

618 
309 

 
 

11,884 
1,992 

401 
129 

88 
 
 

9,669 
837 
149 

64 
23 

 
 

11,547 
277 

2,838 
3,582 

700 
 

4,200 
1,778 

794 
485 

 
 
 

11,896 
2,707 

558 
386 
279 

 
 
 
 
 
 

1,816 
2,193 

 
451 

 
 

5,984 
9,713 
1,536 

717 
388 

 
 

13,778 
2,273 

463 
150 
121 

 
 

11,278 
1,017 

189 
76 
30 

 
 

13,634 
316 

3,390 
4,206 

859 
 

5,024 
2,104 

893 
592 

 
 
 

14,015 
2,973 

636 
406 
308 

 
 
 
 
 
 

1,457 
1,133 

 
631 

 
 

19,815 
10,225 

1,598 
726 
546 

 
 

26,070 
2,753 

775 
179 
126 

 
 

12,322 
1,023 

268 
117 
100 

 
 

20,032 
748 

4,878 
4,301 
1,077 

 
8,306 
4,487 
1,531 

411 
 
 
 

27,380 
4,050 

746 
391 
343 

 
 
 
 
 
 

1,627 
1,331 

 
699 

 
 

20,721 
11,553 

1,750 
840 
606 

 
 

28,055 
2,994 

830 
209 
131 

 
 

13,820 
1,217 

289 
142 
101 

 
 

22,018 
795 

5,348 
4,788 
1,211 

 
9,102 
4,852 
1,699 

489 
 
 
 

29,574 
4,308 

814 
418 
356 
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Table 61.  Selected Farm Characteristics by Race:  2017 (continued) 
[Data were collected for a maximum of four producers per farm. For meaning of abbreviations and symbols, see introductory text.] 

Characteristics 

Any producer reporting race as - con.  

Native Hawaiian or 
Other Pacific 
Islander only 

Native Hawaiian or 
Other Pacific Islander 

alone or 
in combination with 

other races 

White only 
White alone or 

in combination with 
other races 

More than 
one race 
reported 

OTHER FARM CHARACTERISTICS - Con.                                
                                                                                                                                             
Farms by- - Con.                                                       
  Operation's legal status for tax purposes (see                        
    text): - Con.                                                        
                                                                                                                                             
        Partnership  ............................................................................                                                   
        Corporation  ............................................................................                                                   
        Other - estate or trust, prison farm, grazing association,         
          American Indian Reservation, etc.  .......................................                            
                                                                                                                                             
    Number of producers (see text):                                      
        1 producer ..............................................................................                                                    
        2 producers  ............................................................................                                                   
        3 producers  ............................................................................                                                   
        4 producers  ............................................................................                                                   
        5 or more producers  ..............................................................                                           
                                                                                                                                             
        Number of male producers (see text):                               
            1 producer  ..........................................................................                                                  
            2 producers  ........................................................................                                                 
            3 producers  ........................................................................                                                 
            4 producers  ........................................................................                                                 
            5 or more producers  ..........................................................                                         
                                                                                                                                             
        Number of female producers (see text):                             
            1 producer  ..........................................................................                                                  
            2 producers  ........................................................................                                                 
            3 producers  ........................................................................                                                 
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What GAO Found 
Information on the amount and types of agricultural credit to socially 
disadvantaged farmers and ranchers (SDFR)—which the U.S. Department of 
Agriculture (USDA) defines as members of certain racial and ethnic minority 
groups and women—is limited. Comprehensive data on SDFRs’ outstanding 
agricultural debt are not available because regulations generally prohibit lenders 
from collecting data on the personal characteristics of applicants for loans other 
than certain mortgages. A Consumer Financial Protection Bureau rulemaking 
pursuant to a provision in the Dodd-Frank Wall Street Reform and Consumer 
Protection Act that requires collection of such data in certain circumstances 
would modify this prohibition for certain loans, possibly including some 
agricultural loans. The bureau delayed the rulemaking in 2018 due to stated 
resource constraints and other priorities, but reported that it plans to resume 
work on the rule later in 2019. An annual USDA survey of farmers provides some 
insights into agricultural lending to SDFRs but, according to USDA, may 
underrepresent SDFRs compared to more inclusive estimates from the 2017 
Census of Agriculture. In the 2015–2017 surveys, SDFRs represented an 
average of 17 percent of primary producers in the survey, but they accounted for 
8 percent of outstanding total agricultural debt. Loans to purchase agricultural 
real estate accounted for most of SDFRs’ outstanding debt (67 percent). 

SDFRs reportedly face a number of challenges that hamper their ability to obtain 
private agricultural credit. According to SDFR advocacy groups, lending industry 
representatives, and federal officials, SDFRs are more likely to operate smaller, 
lower-revenue farms, have weaker credit histories, or lack clear title to their 
agricultural land, which can make it difficult for them to qualify for loans. SDFR 
advocacy groups also said some SFDRs face actual or perceived unfair 
treatment in lending or may be dissuaded from applying for credit because of 
past instances of alleged discrimination. Additionally, they noted that some 
SDFRs may not be fully aware of credit options and lending requirements, 
especially if they are recent immigrants or new to agriculture.  

Private lenders and federal agencies conduct outreach to SDFRs, but the 
effectiveness of these efforts in increasing lending is unknown. For example, 
lenders have sponsored educational events targeted to SDFRs and translated 
marketing materials for non-English speakers. Farm Credit Administration 
regulations require Farm Credit System lenders to prepare marketing plans that 
include specific outreach actions for diversity and inclusion. The Farm Credit 
Administration examines these plans and indicated that it has prescribed 
corrective actions in some cases. However, the Farm Credit Administration does 
not require lenders to meet specific lending goals, and the regulatory data 
restrictions noted previously constrain the Farm Credit Administration’s ability to 
assess the effect of outreach efforts. USDA conducts outreach to SDFRs and 
lenders about its loan programs and collects data on the personal characteristics 
of loan applicants. However, USDA officials said they face challenges evaluating 
the impact of their outreach efforts, in part because outreach participants are 
reluctant to provide their demographic information. 

 

 

Why GAO Did This Study 
In 2017, there were about 2 million farm 
and ranch operations nationwide. 
Farmers and ranchers often require 
loans to buy agricultural real estate, 
make capital improvements, and 
purchase supplies and equipment. 
However, minorities and women 
comprise a disproportionately small 
share of agricultural producers, and 
certain minority groups have alleged 
discrimination in obtaining agricultural 
credit. Most agricultural lending is done 
by either commercial banks or the Farm 
Credit System, a network of lenders 
regulated by the Farm Credit 
Administration. USDA accounts for a 
small share of agricultural credit, but it 
makes direct loans and guarantees 
loans made by private lenders. USDA 
and Farm Credit System lenders have 
responsibilities to expand credit access.  

Congress included a provision in statute 
for GAO to study agricultural credit 
services provided to SDFRs. USDA 
direct loans were outside the scope of 
GAO’s review. This report examines (1) 
what is known about the amount and 
types of agricultural credit to SDFRs, (2) 
challenges SDFRs reportedly face in 
obtaining agricultural credit, and (3) 
outreach efforts to SDFRs regarding 
agricultural credit and related services. 

GAO analyzed survey, census, and 
other USDA data; reviewed statutes and 
regulations governing collection of 
personal data on borrowers; and 
reviewed Farm Credit Administration 
and USDA documentation on outreach 
to SDFRs. GAO also interviewed SDFR 
advocacy groups, lending industry 
groups, and officials from the Farm 
Credit Administration, USDA, and the 
federal depository institution regulators. 

View GAO-19-539. For more information, 
contact Anna Maria Ortiz at 202-512-8678 or 
ortiza@gao.gov 

Highlights of GAO-19-539, a report to 
congressional committees 

https://www.gao.gov/products/GAO-19-539
mailto:ortiza@gao.gov
https://www.gao.gov/products/GAO-19-539


 
 
 
 
 
 
 
 
 
 
 

Page i GAO-19-539  Socially Disadvantaged Farmers 

Letter  1 

Background 5 
Information Is Limited, but Survey Data Provide Some Insights 

into Credit to Socially Disadvantaged Farmers and Ranchers 10 
Stakeholders Identified Multiple Challenges That Socially 

Disadvantaged Farmers and Ranchers Face in Obtaining 
Private Agricultural Credit 23 

Lenders and Federal Agencies Conduct Some Outreach to 
Socially Disadvantaged Farmers and Ranchers, but the 
Effectiveness of These Efforts Is Unknown 31 

Agency Comments and Our Evaluation 38 

Appendix I Objectives, Scope, and Methodology 40 

 

Appendix II GAO Contact and Staff Acknowledgments 48 
 

Tables 

Table 1: Producers Identified as Socially Disadvantaged Farmers 
and Ranchers (SDFR), 2017 6 

Table 2: Number and Selected Characteristics of SDFR and Non-
SDFR Farms, 2017 7 

Table 3: Estimated SDFR Share of Farms and Farm Debt, Annual 
Average, 2015–2017 17 

Table 4: Top 10 State Recipients of FSA-Guaranteed Loans to 
Socially Disadvantaged Farmers and Ranchers (SDFR), 
Fiscal Year 2018 23 

 

Figures 

Figure 1: Estimated Outstanding Farm Debt, Annual Average in 
2015–2017 (dollars in billions) 15 

Figure 2: Loans Guaranteed by the Farm Service Agency, Fiscal 
Year 2018 (dollars in millions) 20 

Figure 3: Farm Service Agency–Guaranteed Loans to Socially 
Disadvantaged Farmers and Ranchers, Fiscal Years 
2014–2018 21 

Contents 



 
 
 
 
 
 
 
 
 
 
 

Page ii GAO-19-539  Socially Disadvantaged Farmers 

Figure 4: Percentage of Farm Service Agency–Guaranteed Loans, 
by Dollar Volume, to Socially Disadvantaged Farmers 
and Ranchers, Fiscal Years 2014–2018 22 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Abbreviations 
 
2017 Census  2017 Census of Agriculture 
CFPB   Consumer Financial Protection Bureau 
Dodd-Frank Act Dodd-Frank Wall Street Reform and Consumer 

  Protection Act 
ECOA   Equal Credit Opportunity Act 
Federal Reserve Board of Governors of the Federal Reserve System 
SBA   Small Business Administration 
SDFR   socially disadvantaged farmers and ranchers 
USDA   U.S. Department of Agriculture  
 

This is a work of the U.S. government and is not subject to copyright protection in the 
United States. The published product may be reproduced and distributed in its entirety 
without further permission from GAO. However, because this work may contain 
copyrighted images or other material, permission from the copyright holder may be 
necessary if you wish to reproduce this material separately. 



 
 
 

Page 1 GAO-19-539  Socially Disadvantaged Farmers 

441 G St. N.W. 
Washington, DC 20548 

July 11, 2019 

The Honorable Pat Roberts 
Chairman 
The Honorable Debbie Stabenow 
Ranking Member 
Committee on Agriculture, Nutrition, and Forestry 
United States Senate 

The Honorable Collin C. Peterson 
Chairman 
The Honorable Mike Conaway 
Ranking Member 
Committee on Agriculture 
House of Representatives 

According to the 2017 Census of Agriculture (2017 Census), there are 
about 2 million farm and ranch operations nationwide (which we refer to 
as farms).1 Farmers and ranchers often require loans to, among other 
things, buy agricultural real estate, make capital improvements, and 
purchase supplies and equipment. The U.S. Department of Agriculture 
(USDA) estimates that total outstanding agricultural debt was about $242 
billion in 2017.2 However, some demographic groups have alleged 
discrimination in obtaining agricultural loans or are considered 
underserved by the credit market.3 In addition, according to USDA data, 
minorities and women comprise a disproportionately small share of 
agricultural producers relative to their numbers in the general population. 

Congress has recognized some of the challenges these groups face by 
requiring USDA to target “socially disadvantaged farmers and ranchers” 
(SDFR) in programs that make direct loans or that guarantee loans made 

                                                                                                                       
1The Census of Agriculture is conducted every 5 years and provides a detailed picture of 
farms and the people who operate them. 
2This figure includes debt used for agricultural purposes only. It excludes debt used for 
nonagricultural purposes that was secured by agricultural real estate or equipment.  
3For example, see Congressional Research Service, Garcia v. Vilsack: A Policy and Legal 
Analysis of a USDA Discrimination Case (Washington, D.C.: Feb. 22, 2013). We discuss 
additional reports and legal cases about discrimination in agricultural lending later in this 
report. 
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by private lenders.4 The Consolidated Farm and Rural Development Act, 
as amended, defines a socially disadvantaged group as one whose 
members have been subject to racial, ethnic, or gender prejudice 
because of their identity as members of a group without regard to their 
individual qualities.5 USDA regulations further define SDFRs as belonging 
to the following groups: American Indians or Alaskan Natives, Asians, 
Blacks or African Americans, Native Hawaiians or other Pacific Islanders, 
Hispanics, and women. In this report, we use USDA’s definition to identify 
SDFRs both in USDA’s farm loan programs and in the broader population 
of agricultural producers. 

Several types of private lenders make loans to farmers and ranchers. 
These include, but are not limited to, Farm Credit System associations, 
commercial banks and credit unions, farm implement dealers, and 
individuals. (We describe each of these in more detail in the background 
section of this report.) USDA guarantees some of the agricultural loans 
made by Farm Credit System associations and commercial banks. 

The Agriculture Improvement Act of 2018 included a provision for us to 
study agricultural credit services provided to SDFRs.6 Based on the 
language of the provision, we excluded USDA direct loans from the scope 
of our review and focused on lending by private entities.7 This report 
examines (1) what is known about the amount and types of agricultural 
credit to SDFRs, (2) challenges SDFRs reportedly face in obtaining 
agricultural credit, and (3) outreach efforts to SDFRs regarding 
agricultural credit and related services. 

For all objectives, we interviewed officials from USDA (including the Farm 
Service Agency, National Agricultural Statistics Service, and Economic 
Research Service), the Farm Credit Administration (which regulates Farm 
Credit System associations), and the federal depository institution 
                                                                                                                       
4These programs primarily serve farmers and ranchers who are unable to obtain credit 
from other lenders at reasonable rates and terms. USDA loan guarantees protect lenders 
against most losses—up to 95 percent of the lost principal and interest—in the event a 
borrower defaults. 
57 U.S.C. § 2003(e). 
6Pub. L. No. 115-334, § 5416, 132 Stat. 4490, 4725 (2018). 
7The provision defines an agricultural credit provider as a Farm Credit System institution, 
a commercial bank, the Federal Agricultural Mortgage Corporation, a life insurance 
company, and any other individual or entity, as determined by the Comptroller General of 
the United States. 



 
 
 
 
 
 

Page 3 GAO-19-539  Socially Disadvantaged Farmers 

regulators.8 We also interviewed representatives from lending industry 
groups we selected to cover the major types of private institutional 
lenders that make agricultural loans. Additionally, we interviewed 
representatives from national advocacy or research groups that focus on 
one or more socially disadvantaged populations and on agricultural credit 
or finance issues. We selected these groups based on referrals obtained 
during prior GAO studies and recommendations from experts in the field. 
Because the group of organizations we interviewed is a nonprobability 
sample, the information they provided is not generalizable. In this report, 
we refer collectively to the federal officials, lending industry group 
representatives, and advocacy and research group representatives we 
interviewed as stakeholders. 

To address the first objective, we reviewed statutes and regulations 
governing the collection of data on the personal characteristics of loan 
applicants. We interviewed officials from the federal depository institution 
regulators and the Consumer Financial Protection Bureau (CFPB) about 
these requirements and the status of a related ongoing rulemaking. We 
also analyzed USDA data from the Censuses of Agriculture for 2012 and 
2017 and Agricultural Resource Management Surveys for 2015, 2016, 
and 2017.9 USDA’s National Agricultural Statistics Service and Economic 
Research Service provided us customized summary statistics from these 
data sources to facilitate our analysis. Additionally, we analyzed USDA 
data on farm ownership and farm operating loans guaranteed by the 
Farm Service Agency in fiscal years 2014 through 2018.10 We focused on 
guarantees issued by the Farm Service Agency because it operates the 

                                                                                                                       
8The federal depository institution regulators include the Board of Governors of the 
Federal Reserve System, Federal Deposit Insurance Corporation, Office of the 
Comptroller of the Currency, and National Credit Union Administration. 
9The 2017 Census of Agriculture and Agricultural Resource Management Survey were the 
most current versions of these data sources at the time of our review. 
10Throughout this report, we use the term “guaranteed loans” to refer to farm ownership 
and farm operating loans guaranteed by the Farm Service Agency. The agency also 
guarantees conservation loans and land contracts. 
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primary federal agricultural credit programs.11 To assess the reliability of 
data from USDA, we reviewed agency documentation on how the data 
were collected and analyzed. We also interviewed USDA officials about 
interpretations of data fields and robustness of estimated values, among 
other things. We concluded that the data were sufficiently reliable for 
describing the size and characteristics of the SDFR population and the 
amount and types of agricultural credit SDFRs received. 

To address the second objective, we conducted a review of government 
and academic literature and identified additional articles and reports 
through citations in literature we reviewed and from expert 
recommendations. To address the third objective, we reviewed USDA, 
Farm Credit System, and federal depository institution regulator 
documents on agricultural credit-related services for SDFRs, including 
marketing, outreach, and education activities. We collected information on 
how federal agencies and regulators oversee and evaluate these 
activities. We reviewed statistics from the Farm Credit Administration on 
its examinations of Farm Credit System association marketing plans, 
which are required to contain specific actions for diversity and inclusion. 
To supplement this work, we conducted a review of marketing plans from 
a nongeneralizable sample of Farm Credit System associations in areas 
with relatively high proportions of SDFRs. We also reviewed materials on 
the activities of USDA’s Outreach and Technical Assistance for Socially 
Disadvantaged and Veteran Farmers and Ranchers Program. 
Additionally, we interviewed officials from the Farm Service Agency’s 
Outreach Office and documented their procedures for targeting outreach 
to SDFRs about USDA-guaranteed agricultural loans. For both the 
second and third objectives, we also drew upon information and analysis 
from our May 2019 report on agricultural lending on tribal lands.12 
Appendix I describes our scope and methodology in greater detail. 

                                                                                                                       
11The Small Business Administration (SBA) also guarantees loans to agricultural business 
operators, including to members of socially disadvantaged groups, through its 7(a) loan 
program. We did not include SBA’s program in the scope of our review because 7(a) loans 
account for about 1 percent of agricultural lending. In fiscal year 2016, SBA approved 
approximately $708 million in 7(a) loans to agricultural businesses. At least 23.7 percent 
of that amount represented loans to minority- or women-owned businesses. SBA officials 
suggested that this percentage should be interpreted with caution because the 
demographic data are voluntarily self-reported by small business applicants and are not 
corroborated. 
12GAO, Indian Issues: Agricultural Credit Needs and Barriers to Lending on Tribal Lands, 
GAO-19-464 (Washington, D.C.: May 9, 2019). 

https://www.gao.gov/products/GAO-19-464
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We conducted this performance audit from January 2019 to July 2019 in 
accordance with generally accepted government auditing standards. 
Those standards require that we plan and perform the audit to obtain 
sufficient, appropriate evidence to provide a reasonable basis for our 
findings and conclusions based on our audit objectives. We believe that 
the evidence obtained provides a reasonable basis for our findings and 
conclusions based on our audit objectives. 

 
 

 
USDA conducts the Census of Agriculture every 5 years, most recently in 
2012 and 2017. The census provides a detailed picture of farms and the 
people who operate them. The census identifies several categories of 
farmers, including the following: 

• Producers. Producers are individuals involved in farm decision-
making.13 A single farm may have more than one producer. 

• Primary producers. The primary producer is the individual on a farm 
who is responsible for the most decisions. Each farm has only one 
primary producer. 

The 2017 Census questionnaire substantially revised the way it collected 
certain data in order to better capture the contributions of all persons 
involved in farm decision-making. For example, the 2017 questionnaire 
asked for the names and demographic information of up to four producers 
per farm (compared to three in 2012) and used a series of questions on 
specific types of farm decisions to determine the primary producer (the 
2012 questionnaire did not include these questions). Therefore, 
comparisons between the two censuses regarding the number and 
personal characteristics of producers and primary producers should be 
considered with the 2017 revisions in mind. While some changes may be 
the result of actual changes in the population of farmers and ranchers, 
other changes may be the result of changes in census methodology. 

USDA’s 2017 Census counted about 3.4 million producers across the 
roughly 2 million farms nationwide, compared to 3.2 million in 2012. This 
                                                                                                                       
13Decisions may include planting, harvesting, livestock management, and marketing 
decisions, among others. The producer may be the owner, a member of the owner’s 
household, a hired manager, a tenant, a renter, or a sharecropper.  

Background 

The Agricultural Census 
and Socially 
Disadvantaged Farmers 
and Ranchers 
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represents an approximately 7 percent increase over 2012 in the number 
of reported producers, despite a slight drop in the number of farms 
reported.14 Many of these additional producers were SDFRs.15 In 2017, 
SDFRs accounted for 41 percent (1,390,449) of all producers, compared 
to 36 percent (1,133,163) in 2012. The number of reported SDFR primary 
producers also grew between 2012 and 2017.16 Among SDFR subgroups, 
women accounted for the largest increase in producers and primary 
producers. 

In the 2017 Census, women also made up the largest group of SDFR 
producers and primary producers (see table 1). Women accounted for 
88.3 percent of all SDFR producers and 81.0 percent of SDFR primary 
producers. Hispanic, Latino, or Spanish-origin producers were the next 
largest group, accounting for 8.1 percent of all SDFR producers and 11.0 
percent of SDFR primary producers. 

Table 1: Producers Identified as Socially Disadvantaged Farmers and Ranchers (SDFR), 2017 

 Number of SDFR 
producers 

Percentage of 
SDFR producers 

Number of SDFR 
primary producers 

Percentage of SDFR 
primary producers 

Women (any race/ethnicity) 1,227,461 88.3 489,000 81.0 
Hispanic, Latino, or Spanish origin 112,451 8.1 66,727 11.0 
American Indian or Alaska Native 58,199 4.2 35,494 5.9 
Black or African American 45,508 3.3 31,071 5.1 
Asian 22,016 1.6 11,955 2.0 
Native Hawaiian or other Pacific Islander 3,018 0.2 1,662 0.3 
More than one race 26,749 1.9 16,342 2.7 
Total SDFRa 1,390,449 100.0 604,019 100.0 

Source: GAO analysis of USDA’s Census of Agriculture. | GAO-19-539 

                                                                                                                       
14The 2017 Census showed a 3 percent decrease from the 2012 Census in the number of 
farms reported.  
15As previously mentioned, USDA regulations define SDFRs as belonging to the following 
groups: American Indians or Alaskan Natives, Asians, Blacks or African Americans, Native 
Hawaiians or other Pacific Islanders, Hispanics, and women. 
16The 2012 Census used the term “principal operator” to identify the person on the farm 
responsible for the most decisions. For ease of presentation, we use the term primary 
producer in reference to both the 2012 and 2017 Censuses because the terms generally 
have the same meaning. In 2017, about 30 percent (604,019) of primary producers were 
identified as SDFRs, compared to 20 percent (419,365) in 2012. 
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Note: For the Census of Agriculture, the U.S. Department of Agriculture (USDA) primarily collected 
data through the mail. USDA adjustments for nonresponse, misclassification, or other factors may 
result in a level of error related to its estimates. 
aIndividuals can be counted in multiple categories, such as Asian women or Hispanic African 
American. Therefore, the total number of SDFRs is less than the sum of the categories. SDFR is 
defined in statute by the Consolidated Farm and Rural Development Act, as amended, and in related 
regulation by USDA. 
 

On average, farms for which an SDFR was the primary producer (SDFR 
farms) were smaller and brought in less revenue than non-SDFR farms in 
2017. While representing 30 percent of all farms, SDFR farms operated 
21 percent of total farm land and accounted for 13 percent of the market 
value of agricultural products sold in 2017 (see table 2). About 55 percent 
of SDFR farms had fewer than 50 acres, and 88 percent had less than 
$50,000 in total sales and government payments.17 Additionally, a lower 
proportion of SDFR-operated farms (21 percent) received government 
payments compared to non-SDFR farms (36 percent). 

Table 2: Number and Selected Characteristics of SDFR and Non-SDFR Farms, 2017 

 

 Number 
of farms 

 Percent 
of farms  

 Total 
operated acres  

 Percent of 
operated 
acreage  

Total market 
value of products 

sold (billions 
of dollars) 

Percent of total 
market value  

SDFR farms 604,019 30 185,644,330 21 51.6 13 
Non-SDFR farms 1,438,201 70 714,573,246 79 336.9 87 
Total 2,042,220 100 900,217,576 100 388.5 100 

Legend: SDFR = socially disadvantaged farmers and ranchers 
Source: GAO analysis of USDA’s Census of Agriculture. | GAO-19-539 

Note: SDFR farms are those for which the primary producer is a member of a socially disadvantaged 
group (ethnic and racial minorities and women) as defined in statute by the Consolidated Farm and 
Rural Development Act, as amended, and in related regulation by the U.S. Department of Agriculture 
(USDA). Non-SDFR farms are all other farms. For the Census of Agriculture, USDA primarily 
collected data through the mail. USDA adjustments for nonresponse, misclassification, or other 
factors may result in a level of error related to its estimates. 
 

 
Agricultural producers generally require financing to acquire, maintain, or 
expand their farms, ranches, or agribusinesses. Agricultural loans 
generally fall into two categories: 
                                                                                                                       
17The 2017 Census defines government payments as payments from federal farm 
programs made directly to farm producers, such as payments from the Conservation 
Reserve and Wetlands Reserve programs and disaster payments. Commodity Credit 
Corporation proceeds, payments from state and local government programs, and federal 
crop insurance payments were not included in this category. 

Types and Sources of 
Agricultural Credit 
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• Farm ownership loans. These loans are used to acquire, construct, 
and develop land and buildings and have terms longer than 10 years. 
They are secured by real estate and are sometimes referred to as real 
estate loans. 

• Farm operating loans. These loans are generally short-term or 
intermediate-term loans that finance costs associated with operating a 
farm. Short-term loans are used for operating expenses and match 
the length and anticipated production value of the operating or 
production cycle. Intermediate-term loans are typically used to finance 
depreciable assets such as equipment and usually range from 18 
months to 10 years.18 These loans may also be referred to as non-
real-estate loans.19 

Several types of lenders provide credit to agricultural producers, 
including, but not limited to, the following: 

• Farm Credit System. The Farm Credit System is a government-
sponsored enterprise, established, in part, to provide sound, 
adequate, and constructive credit to American farmers and ranchers. 
The Farm Credit System includes a national network of 73 banks and 
associations. The Farm Credit System lends money to eligible 
agricultural producers primarily through its 69 lending associations, 
which are funded by its four banks. All are cooperatives, meaning that 
Farm Credit System borrowers have ownership and control over the 
organizations. The Farm Credit System is regulated by the Farm 
Credit Administration, an independent federal agency. 

The Farm Credit System’s statutory objectives include being 
responsive to the needs of all types of creditworthy agricultural 
producers having a basis for credit, with additional requirements to 
serve young, beginning, and small farmers and ranchers.20 According 
to the Farm Credit Administration, the Farm Credit System is not 
statutorily mandated to focus on providing financial opportunities to 
any other group. 

                                                                                                                       
18The terms of USDA farm operating loans generally may not exceed 7 years.  
19Throughout this report, we refer to real estate loans as farm ownership loans and non-
real-estate loans as farm operating loans. 
20Farm Credit System associations are required to establish programs for furnishing 
sound and constructive credit and related services to young, beginning, and small farmers 
and ranchers. These programs must assure that such credit and services are available in 
coordination with other units of the Farm Credit System serving the territory and with other 
governmental and private sources of credit. 12 U.S.C. § 2207(a). 
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• Commercial banks. Commercial banks are regulated by the federal 
depository institution regulators.21 They vary in size and the type of 
credit they provide. In a January 2013 report, we found that large 
banks were more likely to engage in transactional banking, which 
focuses on highly standardized products that require little human input 
to manage and are underwritten using statistical information.22 We 
also found that small banks were more likely to consider not only data 
models but information acquired by working with the customer over 
time. Additionally, we found that by using this banking model, small 
banks may be able to extend credit to customers who might not 
receive a loan from a larger bank. The American Bankers Association 
reported that in 2017, the majority of farm banks—those that made 
more agricultural loans than the industry average—were small 
institutions with a median asset size of $125 million.23 

• USDA Farm Service Agency. USDA’s Farm Service Agency makes 
direct loans to farmers and ranchers and guarantees loans made by 
commercial lenders and Farm Credit System associations. The Farm 
Service Agency is a lender that focuses on assistance to beginning 
and underserved farmers and ranchers who are unable to obtain 
credit elsewhere. For its guaranteed loans, the agency typically 
guarantees 90 percent of losses the lender might incur in the event 
that a borrower defaults, although the agency may guarantee up to 95 
percent for qualifying loans to certain groups, including SDFRs. 
Guaranteed loan terms and interest rates are set by the lender, 
though USDA has established maximum rates and terms. Agricultural 
loans guaranteed by the Farm Service Agency generally account for 
about 4–5 percent of outstanding loans made by the Farm Credit 
System and commercial banks and credit unions. 

• Other lenders. A variety of other businesses and individuals provide 
agricultural credit to farmers and ranchers, including credit unions, life 
insurance companies, farm implement dealers, and family members. 
According to the National Credit Union Administration, agricultural 
lending represents a small portion (less than several basis points) of 

                                                                                                                       
21The federal depository institution regulators for commercial banks include the Board of 
Governors of the Federal Reserve System, the Office of the Comptroller of the Currency, 
and the Federal Deposit Insurance Corporation. 
22GAO, Financial Institutions: Causes and Consequences of Recent Bank Failures, 
GAO-13-71 (Washington, D.C.: Jan. 3, 2013).   
23American Bankers Association, 2017 Farm Bank Performance Report (Washington, 
D.C.: 2017). 

https://www.gao.gov/products/GAO-13-71
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credit union lending.24 Historically, life insurance companies have 
used agricultural real estate mortgages as part of their investment 
portfolios.25 Farm implement dealers sell machinery, parts, and 
services and offer financing for those products. According to USDA 
survey data, implement dealers currently provide almost one-third of 
the agricultural sector’s farm operating debt with terms longer than 1 
year and are an increasing source of agricultural credit. 

According to USDA’s Economic Research Service, in 2017, the Farm 
Credit System and commercial banks accounted for the bulk of 
agricultural lending in the United States, comprising about 80 percent of 
the total outstanding farm debt. The remaining debt was USDA Farm 
Service Agency direct loans and loans made by other lenders.26 

 
 

 

 

 

 

 

 

                                                                                                                       
24The National Credit Union Administration supervises federally chartered credit unions 
and insures deposits in federally chartered and the majority of state-chartered credit 
unions. A basis point is 1/100 of a percent.  
25According to the American Council of Life Insurers, farm mortgages accounted for 4.2 
percent ($22 billion) of total mortgages held by life insurers in 2017. American Council of 
Life Insurers, Life Insurers Fact Book 2018 (Washington, D.C.: 2018). 
26U.S. Department of Agriculture, Economic Research Service, U.S. and State-Level Farm 
Income and Wealth Statistics, accessed May 13, 2019. https://www.ers.usda.gov/data-
products/farm-income-and-wealth-statistics/.   
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Information on the types and amount of agricultural credit to SDFRs is 
limited. Regulation B, which implements the Equal Credit Opportunity Act 
(ECOA), generally prohibits lenders from collecting data on the personal 
characteristics (such as sex, race, and national origin) of applicants for 
loans other than certain mortgages.27 Therefore, financial institutions and 
their regulators generally do not have information on the types or amount 
of agricultural lending to SDFRs. In contrast, USDA collects and 
maintains personal characteristic data on applicants for the farm loans it 
makes or guarantees in order to target loans to traditionally underserved 
populations and fulfill statutorily mandated reporting requirements.28 

The lack of personal characteristic data on a large portion of agricultural 
loan applications limits the ability of regulators, researchers, and 
stakeholders to assess potential risks for discrimination. In a July 2009 
report, we found that federal enforcement agencies and depository 
institution regulators faced challenges in consistently, efficiently, and 
effectively overseeing and enforcing fair lending laws due in part to data 
limitations.29 Additionally, we found that such data would enhance 
transparency by helping researchers and others better assess the 
potential risk for discrimination. For our current review, some federal 
depository institution regulators we spoke with said that additional data on 
nonmortgage lending would allow them to perform additional 
assessments of financial institutions’ compliance with fair lending laws.30 
Some SDFR advocates we spoke with also expressed concern about the 
lack of accurate public information on lending to SDFRs, which they said 
forces them to rely on anecdotal evidence in attempts to monitor potential 
discrimination. 

                                                                                                                       
27See 12 C.F.R. § 1002.5(b); see also 12 C.F.R. § 1002.5(a) (setting forth certain 
circumstances when a creditor may obtain otherwise protected applicant information). 
ECOA prohibits creditors from discriminating against credit applicants on the basis of race, 
color, religion, national origin, sex, marital status, or age; because an applicant receives 
income from a public assistance program; or because an applicant has in good faith 
exercised any right under the Consumer Credit Protection Act. 15 U.S.C. § 1691(a). 
28See eg.  7 U.S.C. §§ 2003, 2008d, 2008x.  
29GAO, Fair Lending: Data Limitations and the Fragmented U.S. Financial Regulatory 
Structure Challenge Federal Oversight and Enforcement Efforts, GAO-09-704 
(Washington, D.C.: July 15, 2009). 
30The regulators did not offer views on CFPB’s rulemaking activities discussed later in this 
section. 
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A rulemaking pursuant to Section 1071 of the Dodd-Frank Wall Street 
Reform and Consumer Protection Act (Dodd-Frank Act) would modify the 
Regulation B prohibition for certain loans, including possibly some 
agricultural loans.31 Section 1071 amended ECOA, requiring financial 
institutions to report information on credit applications made by women-
owned, minority-owned, and small businesses. However, in April 2011, 
CFPB issued a letter stating that the requirements under Section 1071 do 
not go into effect until CFPB issues implementing regulations. The 
purpose of Section 1071 is “to facilitate enforcement of fair lending laws 
and enable communities, governmental entities, and creditors to identify 
business and community development needs and opportunities of 
women-owned, minority-owned, and small businesses.”32 Section 1071 is 
consistent with our 2009 report on fair lending issues, which said 
Congress should consider requiring additional data collection and 
reporting for nonmortgage loans.33 Section 1071 did not specify a time 
frame for CFPB to complete its rulemaking. 

As of June 2019, CFPB had not yet completed a rulemaking 
implementing Section 1071 of the Dodd-Frank Act.34 In 2017, CFPB 
issued a request for information seeking public comment on topics related 
to the collection of data on small business lending. However, in 
November 2018, CFPB announced that it was delaying the rulemaking 
due to resource constraints and other priorities. CFPB reported in the 
Spring 2019 Unified Agenda of Federal Regulatory and Deregulatory 
Actions that it plans to resume pre-rulemaking activities later in 2019.35 

                                                                                                                       
31Dodd-Frank Act, Pub. L. No. 111-203, § 1071, 124 Stat. 1376, 2056 (2010), codified at 
15 U.S.C. § 1691c-2. 
32Dodd-Frank Act, Pub. L. No. 111-203 § 1071(a), 124 Stat. 1376, 2056 (2010), codified 
at 15 U.S.C. § 1691c-2(a). 
33GAO-09-704.  
34Under the Dodd-Frank Act, the Board of Governors of the Federal Reserve System 
(Federal Reserve) retained ECOA rulemaking authority for certain motor vehicle dealers 
that offer credit and, therefore, responsibility for Section 1071 rules related to that industry. 
See Dodd-Frank Act, Pub. L. No. 111-203, § 1029(a) (2010). In September 2011, the 
Federal Reserve published a final rule that excepted motor vehicle dealers subject to the 
Federal Reserve’s jurisdiction from complying with Section 1071 until the effective date of 
later implementing regulations. See 76 Fed. Reg. 59237 (Sept. 26, 2011). Agency officials 
have stated publicly and to Congress that implementation of Section 1071 rules should be 
done collectively with CFPB, either as a joint rule or as concurrent rules. Consequently, 
the Federal Reserve is following CFPB’s timing and has not yet issued a rule.  
35Bureau of Consumer Financial Protection, Semiannual Regulatory Agenda, 84 Fed. 
Reg. 29730 (June 24, 2019). 

https://www.gao.gov/products/GAO-09-704
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USDA’s annual survey of farm producers, the Agricultural Resource 
Management Survey, provides some insights into agricultural lending to 
SDFRs but has limitations when used for this purpose.36 The limitations 
fall into two main categories, as follows: 

• First, the sample size used in the survey does not allow for capturing 
potential differences in the credit needs and challenges of specific 
socially disadvantaged subgroups. The relatively small proportion of 
SDFRs in the survey’s sample population renders estimates of SDFR 
farm debt less precise.37 To increase the precision of its estimates, 
USDA averaged 3 years of survey data (2015–2017) to increase the 
sample size of SDFRs available for analysis. Due to the small size of 
several SDFR subgroups, we analyzed SDFRs as a single combined 
group.38 

• Second, the survey may underrepresent the total outstanding farm 
debt of socially disadvantaged groups and should be interpreted with 
caution, according to USDA officials. As previously discussed, the 
2017 Census questionnaire included revisions that better captured the 
role of SDFRs in farm operations, and its results suggest that the 
2012 Census and the 2015–2017 surveys (which used similar 
methodologies) may have underreported the number of SDFRs 

                                                                                                                       
36The Agricultural Resource Management Survey is a multiphase series of interviews that 
uses a multiframe, stratified, probability-weighted sampling design. The survey does not 
include Hawaii or Alaska.  
37A margin of error (or confidence interval) measures the precision of survey results by 
providing the range around a statistical estimate where the true value is likely to exist. If 
an estimate's margin of error is small, the estimate has a lower amount of random error 
and is therefore more precise and known with greater certainty. 
38Women of any race or ethnicity comprised 70 percent of SDFRs in the survey, and 
members of Hispanic or nonwhite groups comprised 36 percent. 
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designated as primary producers, particularly women.39 Specifically, 
in the 2015–2017 surveys, SDFRs represented 17 percent40 of 
primary producers, whereas in the 2017 Census, SDFRs accounted 
for 30 percent of primary producers.41 However, the potential 
underrepresentation issue should not affect the statistical significance 
of comparisons between the SDFR and non-SDFR subgroups within 
the survey. 

With these caveats in mind, the 2015–2017 survey data suggest that 
SDFR primary producers had annual average outstanding farm debt of 
$20.0 billion ($17.5–$22.6 billion at the 90 percent confidence level).42 
This estimate represents debt used specifically for farm purposes.43 Farm 
ownership debt was a larger share of SDFR outstanding farm debt than it 

                                                                                                                       
39The surveys identified primary producers (using the term principal operator, which 
generally has the same meaning) in a somewhat less systematic and inclusive way than 
the 2017 Census. The 2015 and 2016 surveys did not include specific decision-making 
questions and asked respondents to identify the primary producer. The 2017 survey asked 
respondents to identify the primary producer after answering questions about decision-
making roles. The 2017 Census asked respondents questions about decision-making 
roles, but it did not have respondents identify the primary producer. Rather, USDA’s 
National Agricultural Statistics Service used responses from the decision-making 
questions and a question about the amount of time spent working off the farm to designate 
the primary producer from among up to four principal decision makers. Specifically, USDA 
designated the person who made the most decisions for the farm, or, if equal decisions 
were made, the person who worked off the farm the least, as the primary producer. In the 
case of equal decisions and equal time off the farm, USDA chose the primary producer at 
random. 
40The confidence interval for this estimate is 16–18 percent at the 90 percent confidence 
level. 
41The contribution of SDFR primary producers in the 2015–2017 survey is roughly 
comparable to the corresponding figure in the 2012 Census (20 percent), which used a 
similar methodology. Throughout this report, we rounded estimated percentages and 
associated confidence intervals to the nearest whole number. 
42The data are adjusted for inflation to 2017 dollars. To create standard errors for 3-year 
averages, loan volumes were adjusted to 2017 dollars using the chain-type gross 
domestic product deflator. The confidence interval is the range that would contain the 
actual farm debt value for 90 percent of the farm operator samples that USDA could have 
drawn.   
43The Agricultural Resource Management Survey measures farm business debt. Farm 
business debt excludes debt for producer dwellings that are not part of the farm operation, 
and also excludes nonfarm-use-dwellings and nonfarm debt secured by farm assets and 
held by the primary producer, nonproducer landlords, or others. 
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was for all other farmers and ranchers.44 Among SDFR primary 
producers, farm ownership debt was estimated to account for 67 
percent45 of outstanding farm debt, compared to an estimated 59 
percent46 for non-SDFR primary producers (see fig. 1). Farm operating 
debt accounted for the remaining 33 percent47 and 41 percent48 of 
outstanding SDFR and non-SDFR farm debt, respectively. 

Figure 1: Estimated Outstanding Farm Debt, Annual Average in 2015–2017 (dollars in billions) 

 
Note: The estimates are part of a probability-weighted survey, so that each observation has a 
different weight to reflect its probability of selection across the 3-year timespan and, therefore, what 
part of the sampled universe it represents. To create standard errors for 3-year averages, loan 
volumes are adjusted to 2017 dollars using the chain-type gross domestic product deflator. 
                                                                                                                       
44The estimates come from survey data. USDA provided us with the 90 percent 
confidence interval associated with each estimate. Because the confidence interval 
around the estimate of SDFR farm ownership debt does not overlap with the confidence 
interval around the estimate of non-SDFR farm ownership debt, we conclude that the 
estimates are statistically different at the alpha = 10 percent level of significance. 
45The confidence interval for this estimate is 63–71 percent at the 90 percent confidence 
level. 
46The confidence interval for this estimate is 57–60 percent at the 90 percent confidence 
level. 
47The confidence interval for this estimate is 29–37 percent at the 90 percent confidence 
level. 
48The confidence interval for this estimate is 40–43 percent at the 90 percent confidence 
level. 
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SDFRs received proportionately fewer loans and less agricultural credit 
overall than non-SDFRs. Specifically, SDFRs accounted for an estimated 
17 percent49 of primary producers in the survey but only 13 percent50 of 
farms with loans and 8 percent51 of total outstanding farm debt.52 SDFR 
debt represented an estimated 9 percent53 of total farm ownership debt 
and 7 percent54 of total farm operating debt (see table 3). Therefore, even 
though farm ownership debt comprised most outstanding SDFR farm debt 
(67 percent), SDFR primary producers were still less likely to have 
outstanding farm ownership debt than all other farmers and ranchers.55 

  

                                                                                                                       
49The confidence interval for this estimate is 16–18 percent at the 90 percent confidence 
level. 
50The confidence interval for this estimate is 11–14 percent at the 90 percent confidence 
level. 
51The confidence interval for this estimate is 7–9 percent at the 90 percent confidence 
level. 
52Most farms in the survey (about 68 percent) did not have outstanding loans, which is 
consistent with previous survey results. The estimates come from survey data. USDA 
provided us with the 90 percent confidence interval associated with each estimate. 
Because the confidence intervals around the estimates do not overlap, we conclude that 
the estimates are statistically different at the alpha = 10 percent level of significance. 
53The confidence interval for this estimate is 8–11 percent at the 90 percent confidence 
level. 
54The confidence interval for this estimate is 5–8 percent at the 90 percent confidence 
level. 
55The estimates come from survey data. USDA provided us with the 90 percent 
confidence interval associated with each estimate. Because the confidence interval 
around the estimate of the percentage of SDFR primary producers does not overlap with 
the confidence interval around the estimate of the percentage of SDFR primary producers 
with outstanding farm ownership debt, we conclude that the estimates are statistically 
different at the alpha = 10 percent level of significance. 
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Table 3: Estimated SDFR Share of Farms and Farm Debt, Annual Average, 2015–
2017 

 Estimated SDFR 
share of total 

(percent) 

Ninety percent 
confidence interval 

(percent) 
Farms 17 16–18 
Farms with outstanding debt 13 11–14 
All outstanding farm debt (ownership 
and operating) 

8 7–9 

Outstanding farm ownership debt 9 8–11 
Outstanding farm operating debt 7 5–8 

Legend: SDFR = socially disadvantaged farmers and ranchers 
Source: GAO analysis of USDA’s Agricultural Resource Management Survey. | GAO-19-539 

Note: Percentages represent the share of farms or farm debt belonging to farms whose primary 
producer was an SDFR. The percentages and associated confidence intervals are rounded to the 
nearest whole number. The estimates are part of a probability-weighted survey, so that each 
observation has a different weight to reflect its probability of selection across the 3-year timespan 
and, therefore, what part of the sampled universe it represents. To create standard errors for 3-year 
averages, loan volumes are adjusted to 2017 dollars using the chain-type gross domestic product 
deflator. 
 

While the survey data show that SDFRs had proportionately less 
agricultural credit than non-SDFRs, the survey does not provide 
information on the reasons why. However, a number of factors may help 
explain these differences. For example, the 2017 Census shows that 
SDFRs are more likely than non-SDFRs to operate smaller farms with 
less market value, and smaller farms may require less credit to operate. 
In addition, as discussed later in this report, SDFRs may have greater 
difficulty qualifying for agricultural loans or may be dissuaded from 
applying for credit. 

SDFR primary producers generally borrowed from the same type of 
lenders as non-SDFRs and reported using a range of agricultural credit 
providers. The distribution of SDFR and non-SDFR farm debt by lender 
type in the survey was roughly similar, with all differences within the 
margin of error (at the 90 percent confidence level). According to the 
survey data, an estimated 51 percent56 of SDFRs’ outstanding farm debt 
was lent by commercial banks and savings associations. Lending by 

                                                                                                                       
56The confidence interval for this estimate is 45–57 percent at the 90 percent confidence 
level. 
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Farm Credit System institutions (28 percent57), USDA’s Farm Service 
Agency (6 percent58), and other lenders, such as individuals and 
equipment dealers (15 percent59), comprised the remainder.60 SDFRs 
received a larger share of their operating credit, compared to ownership 
credit, from lenders in the “other” category.61 This was true for non-SDFR 
operating debt as well.62 

These results should be interpreted cautiously because the information is 
self-reported and respondents may not have known the specific types of 
lenders they used. The survey results for all farms appear to 
overrepresent debt from commercial banks and savings associations 
when compared with data collected by USDA’s Economic Research 

                                                                                                                       
57The confidence interval for this estimate is 22–34 percent at the 90 percent confidence 
level. 
58The confidence interval for this estimate is 3–9 percent at the 90 percent confidence 
level. 
59The confidence interval for this estimate is 12–18 percent at the 90 percent confidence 
level. 
60According to the survey data, 52 percent (50–53 percent at the 90 percent confidence 
level) of non-SDFRs’ outstanding farm debt was attributable to lending by commercial 
banks and savings associations. Lending by Farm Credit System institutions (30 percent, 
27–33 percent at the 90 percent confidence level), USDA’s Farm Service Agency (4 
percent, 3–5 percent at the 90 percent confidence level), and other lenders such as 
individuals and equipment dealers (15 percent, 12–17 percent at the 90 percent 
confidence level) comprised the remainder. 
61The estimates come from survey data. USDA provided us with the 90 percent 
confidence interval associated with each estimate. Because the confidence interval 
around the estimate of SDFR operating debt does not overlap with the confidence interval 
around the estimate of SDFR ownership debt, we conclude that the estimates are 
statistically different at the alpha = 10 percent level of significance. 
62Non-SDFRs received 11 percent (6–16 percent at a 90 percent confidence interval) of 
their ownership loans and 20 percent (18–23 percent at a 90 percent confidence interval) 
of their operating loans from the “other” category. 
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Service on farm-sector balance sheets.63 It is possible some respondents 
mischaracterized some debt from Farm Credit System institutions as debt 
from commercial banks. 

 
While loans guaranteed by USDA’s Farm Service Agency make up a 
small percentage of overall agricultural lending, the agency tracks how 
much of this lending goes to SDFRs and the purpose of the loans 
(ownership or operating).64 In fiscal year 2018, the Farm Service Agency 
guaranteed $3.2 billion in new agricultural loans. About $340 million (10.8 
percent) of this amount went to SDFRs (see fig. 2). By dollar volume, 
farm ownership loans accounted for about 71 percent of the guaranteed 
loans to SDFRs. Farm operating loans accounted for the remaining 29 
percent. Guaranteed farm ownership loans to SDFRs averaged about 
$519,000, while farm operating loans averaged about $279,000. 

                                                                                                                       
63Differences between the survey and balance-sheet data limit the comparability of the 
two sources. The balance sheet data use a more expansive definition of farm debt and are 
compiled from information filed by lenders, while the survey data are gathered from farm 
producers. However, according to the balance sheet data, in 2015–2017, commercial 
banks and savings associations accounted for 41 percent to 43 percent of outstanding 
farm debt, and Farm Credit System institutions accounted for 40 percent to 41 percent. In 
the survey data, commercial banks and savings associations accounted for 51 percent 
(50–53 percent at the 90 percent confidence level) of outstanding farm debt, and Farm 
Credit System institutions accounted for 30 percent (27–32 percent at the 90 percent 
confidence level). U.S. Department of Agriculture, Economic Research Service, U.S. and 
State-Level Farm Income and Wealth Statistics, accessed May 13, 2019. 
https://www.ers.usda.gov/data-products/farm-income-and-wealth-statistics/. 
64Loans guaranteed by the Farm Service Agency account for about 4–5 percent of 
outstanding debt each year. 
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Figure 2: Loans Guaranteed by the Farm Service Agency, Fiscal Year 2018 (dollars in millions) 

 

A 1988 amendment to the Consolidated Farm and Rural Development 
Act states that USDA should establish annual target participation rates for 
SDFRs on a county-wide basis for farm ownership loans and, to the 
greatest extent practicable, reserve funds for certain loans it makes or 
insures under these targets.65 However, in August 2007, USDA’s Office of 
General Counsel provided a legal opinion that stated that the statute 
could be read to apply only to the direct loan program.66 As a result, 
officials at the Farm Service Agency told us it does not set annual target 
participation rates by county or reserve funds for guaranteed loans.67 

Over the last 5 fiscal years (2014–2018), the Farm Service Agency 
guaranteed an increasing number of loans to SDFRs each year. The 
agency guaranteed 489 loans to SDFRs in fiscal year 2014 and 817 loans 
in fiscal year 2018—a 5-year high. Over that period, the total dollar 
amount of guaranteed loans to SDFRs increased by 69.6 percent when 

                                                                                                                       
65See Pub. L. No 100-233, § 617 (1988) (codified as amended at 7 U.S.C. § 2003). 
66An evaluation of USDA’s legal opinion on the statutory provision was outside the scope 
of our study. 
67For fund control purposes, the Farm Service Agency allots guaranteed loan funds for 
SDFRs and adjusts the allotment depending on demand for and availability of funding, 
according to agency officials. While the agency does not have specific performance 
targets for guaranteed lending to SDFRs, it has an annual performance measure for the 
combined percentage of direct and guaranteed loan borrowers who are socially 
disadvantaged. 
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adjusted for inflation.68 The increase was similar for farm ownership and 
farm operating loans (see fig. 3). 

Figure 3: Farm Service Agency–Guaranteed Loans to Socially Disadvantaged 
Farmers and Ranchers, Fiscal Years 2014–2018 

 
Note: Guaranteed loan volumes are adjusted to 2018 dollars using the gross domestic product price 
index. 
 

While the total dollar amount of guaranteed loans to SDFRs increased 
each year, the percentage of guaranteed loans that went to SDFRs, by 
dollar volume, decreased from fiscal years 2014 through 2016 (see fig. 4). 
This percentage started increasing in fiscal year 2017, when SDFRs 
accounted for 8.7 percent of guaranteed loans by dollar volume. 
However, guaranteed loans to SDFRs still accounted for a slightly smaller 
portion of all guaranteed loans in fiscal year 2018 (10.8 percent) than in 
fiscal year 2014 (11.0 percent). 

                                                                                                                       
68Guaranteed loan volumes were adjusted to 2018 dollars using the gross domestic 
product price index. 
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Figure 4: Percentage of Farm Service Agency–Guaranteed Loans, by Dollar Volume, 
to Socially Disadvantaged Farmers and Ranchers, Fiscal Years 2014–2018 

 

In fiscal year 2018, the dollar amount and percentage of guaranteed loan 
funds that went to SDFRs differed substantially by state (see table 4). 
Hawaii and Puerto Rico were the only two states or territories where 
SDFRs received more than one-half of all guaranteed loans (farm 
ownership and operating loans combined). However, Hawaii and Puerto 
Rico received 0.1 percent of all guaranteed loans. For several states 
where SDFRs received a large dollar amount of guaranteed loans, these 
loans represented less than 20 percent of the state’s guaranteed loan 
funds (for example, Arkansas, Missouri, and South Dakota). In contrast, 
several states with the largest proportions of guaranteed loans to SDFRs 
had less guaranteed loan funds overall (for example, Florida, Wyoming, 
and Maryland). The Farm Service Agency did not guarantee any loans to 
SDFRs in Alaska, Connecticut, New Hampshire, or Rhode Island in fiscal 
year 2018. 
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Table 4: Top 10 State Recipients of FSA-Guaranteed Loans to Socially Disadvantaged Farmers and Ranchers (SDFR), Fiscal 
Year 2018 

Top states by dollar amount  Top states by percentage of guaranteed loans 
 Guaranteed loan amount 

(dollars in millions) 
   Guaranteed loan amount 

(dollars in millions) 
 

State 
All 

borrowers 
SDFR 

borrowers 

SDFR 
percentage of 
all borrowers 

 

State 
All 

borrowers 
SDFR 

borrowers 

SDFR 
percentage of 
all borrowers 

Oklahoma $109.4 $42.7 39  Puerto Rico $1.7 $1.7 100 
Texas 149.9 37.4 25  Hawaii 1.5 1.0 64 
Arkansas 184.4 28.2 15  California 42.0 20.6 49 
California 42.0 20.6 49  Delaware 11.5 4.8 42 
Missouri 106.4 14.5 14  Oklahoma 109.4 42.7 39 
Georgia 59.4 13.8 23  Florida 17.6 5.4 30 
North Carolina 51.6 11.5 22  Wyoming 16.5 4.7 29 
South Dakota 112.4 11.5 10  Maryland 14.8 3.9 26 
Mississippi 57.6 10.7 19  South Carolina 40.0 10.3 26 
South Carolina 40.0 10.3 26  Texas 149.9 37.4 25 

Legend: FSA = Farm Service Agency 
Source: GAO analysis of FSA data. | GAO-19-539 
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According to representatives from some SDFR advocacy groups, federal 
depository institution regulators, and lending industry associations we 
interviewed, SDFRs can have difficulty obtaining agricultural credit from 
private-sector lenders because they operate smaller farms and in some 
cases do not meet standards for farm revenue, applicant credit history, 
and collateral.69 

Farm size. As previously discussed, SDFRs are more likely than other 
farmers and ranchers to operate small farms, which can make it difficult 
for them to qualify for private credit. According to data from the 2017 
Census of Agriculture, SDFRs represented 30 percent of primary 
producers but operated 39 percent of farms smaller than 50 acres and 16 
percent of farms 500 acres or larger.70 Some SDFR advocates and 
lending industry association representatives we interviewed said lenders 
have several incentives to lend to larger farms. First, one advocate noted 
that operators of smaller farms typically need smaller loans, and making 
many small loans is more time- and resource-intensive than making 
fewer, larger loans. Second, one industry association and one SDFR 
advocate noted that large farms often produce major commodities such 
as corn, soybeans, and beef cattle, while small farms often produce 
specialty crops. The SDFR advocate said underwriting loans to large 
farms that produce major commodities is easier and less risky because 
more data are available on the market for those products. Third, 
representatives of one SDFR advocacy group and one industry 
association noted that programs such as crop insurance are geared 
toward large, major-commodity farmers. They said these programs 
mitigate repayment risk and make lenders more likely to approve a loan 
or provide more favorable terms, such as lower interest rates. In contrast, 
representatives from the Office of the Comptroller of the Currency noted 

                                                                                                                       
69Collateral is an asset pledged as security to a lender until a loan is repaid. If the 
borrower defaults, the lender generally has the legal right to seize or force the sale of the 
collateral to pay off the loan.  
70The most recent data available at the time of our review indicate that these general 
patterns held true for most SDFR subgroups. According to the 2012 Census of 
Agriculture, only American Indian or Native Alaskan farmers and ranchers operated larger 
farms on average than white farmers and ranchers. As of April 24, 2019, the 
Race/Gender/Ethnicity Profile that documents this information was not yet available for the 
2017 Census of Agriculture.  
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that the Community Reinvestment Act can provide incentives for banks to 
lend to smaller farms.71 

Farm revenue. Consistent with their smaller size, SDFR farms also 
generate less revenue on average than non-SDFR farms. As previously 
noted, SDFR primary producers accounted for a disproportionally small 
portion (13 percent) of total agricultural product sales in 2017 relative to 
their overall representation among primary producers (30 percent).72 
Additionally, according to one SDFR advocate, SDFRs may have more 
difficulty than other farmers and ranchers in documenting their revenue 
because they are more likely to sell their products through informal cash 
transactions. 

Operating a lower-revenue farm and having limited documentation of 
revenue can be hurdles to obtaining private credit because these factors 
may negatively affect a lender’s assessment of the applicant’s repayment 
ability. Federal depository institution regulators have noted that farm 
revenue is critical to demonstrating a borrower’s capacity to repay an 
agricultural loan. For example, in its risk management expectations for 
agricultural credit, the Board of Governors of the Federal Reserve System 
says banks should review borrower-prepared cash-flow statements to 
identify potential repayment-ability problems.73 Lenders consider farm 
revenue when calculating an applicant’s debt-to-income ratio (the 
percentage of income that goes to recurring debt payments), which is a 
central underwriting criterion. In general, having lower income relative to 
recurring debt payments indicates weaker repayment ability. Consistent 
with this principle, Farm Credit Administration regulations require Farm 
Credit System associations to have written policies and procedures that 
include underwriting standards that demonstrate an applicant’s 

                                                                                                                       
71The Community Reinvestment Act is codified at 12 U.S.C. §§ 2901-2908. The act gives 
consideration for (1) small farm loans whose original amounts are $500,000 or less and 
were reported as either ‘‘Loans to finance agricultural production and other loans to 
farmers’’ or ‘‘Loans secured by farmland’’ in the Reports of Condition and Income, 
Schedule RC–C, Part I; and (2) within this group of loans, loans to farms with gross 
annual revenues of $1 million or less. 
72The most recent data available at the time of our review indicate that these general 
patterns held true for most SDFR subgroups. According to the 2012 Census of 
Agriculture, only Hispanic and Asian farmers had higher average product sales than white 
farmers. As of April 24, 2019, the Race/Gender/Ethnicity Profile that documents this 
information was not yet available for the 2017 Census of Agriculture. 
73Board of Governors of the Federal Reserve System, Supervisory Expectations for Risk 
Management of Agricultural Credit Risk (Washington, D.C.: Oct. 26, 2011).  
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repayment capacity when approving a loan.74 Additionally, 
representatives of one industry lending association said that revenue is 
the most important factor that banks consider in underwriting agricultural 
loans. 

Credit history. Some SDFRs may have relatively low credit scores or 
limited credit histories, which can make it difficult to obtain agricultural 
credit.75 Some SDFR advocates and lending industry association 
representatives we interviewed said that some SDFR subgroups are 
more likely than members of nondisadvantaged groups to have difficulty 
meeting credit score standards for agricultural loans. Prior research 
provides some evidence to support this view. For example, the Board of 
Governors of the Federal Reserve System reported in 2007 that African 
Americans and Hispanics had lower credit scores on average than non-
Hispanic whites and Asians, although the study did not specifically 
examine farmers and ranchers.76 

While private agricultural lenders are not subject to federal statutory or 
regulatory credit score requirements for approving agricultural loans, 
federal depository institution regulators emphasize the importance of 
evaluating applicants’ creditworthiness in their lending guidelines. For 
example, the Office of the Comptroller of the Currency’s handbook on 
agricultural lending states that current credit information is essential to a 
bank’s ability to evaluate borrowers’ creditworthiness.77 Lending industry 
association representatives we interviewed also noted that underwriting 
for agricultural lending is increasingly standardized and reliant on credit 
scores. For example, representatives from the Farm Credit Council (the 
trade association for the Farm Credit System) said approval decisions for 
about one-half of the loans that Farm Credit System associations make 
each year are made using credit scorecards. Credit scorecards are 
algorithms that statistically quantify a borrower’s probability of repayment 
using inputs such as the borrower’s credit score. Additionally, 
                                                                                                                       
7412 C.F.R. § 614.4150(g)(1).  
75Credit scores are numeric indicators of a borrower’s ability to repay future obligations. 
They generally range from 300 to 850 and are calculated based on credit reports from the 
national credit bureaus. 
76Board of Governors of the Federal Reserve System, Report to the Congress on Credit 
Scoring and Its Effects on the Availability and Affordability of Credit (Washington, D.C.: 
August 2007).  
77Office of the Comptroller of the Currency. Comptroller’s Handbook: Agricultural Lending, 
Version 1.3 (Oct. 15, 2018).  
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participation in the secondary market for agricultural loans may require 
lenders to comply with credit score criteria.78 For example, the Federal 
Agricultural Mortgage Corporation (commonly known as Farmer Mac)—a 
federal government-sponsored enterprise that purchases and securitizes 
agricultural loans—has minimum credit score standards that range from 
660 to 720. 

Collateral. Some SDFRs face challenges using their agricultural land as 
collateral. Many long-term agricultural loans require the borrower to 
pledge land as collateral to secure the transaction. For example, long-
term loans (up to 40 years) made by Farm Credit System associations 
must be secured by a first-position lien on interests in real estate, 
generally enabling the Farm Credit System to obtain ownership or control 
of the land in the event of default. Federal regulators, lending industry 
association representatives, and SDFR advocates we spoke with 
identified several reasons why SDFRs, especially African Americans and 
American Indians on tribal lands, have difficulty using agricultural land as 
loan collateral. 

Some SDFRs do not have a clear title to their agricultural land because 
the land was passed down informally from generation to generation 
without a will. In addition, land passed down in this manner can result in 
numerous heirs—thousands in some cases—owning the land in common 
(that is, not physically divided among them). These circumstances can 
limit use of the land as collateral because of lending requirements or 
conventions that require formal proof of ownership or that disallow the 
use of a partial ownership interest as security for a loan.79 SDFR 
advocates and officials from the Farm Credit Administration told us these 
issues have particularly affected African American farmers due to 
historical factors that limited their access to legal services. In our May 
2019 report about lending on tribal lands, we discussed how these issues 
also have posed problems for American Indian farmers.80 

                                                                                                                       
78In the secondary market, lenders sell loans to entities that package the loans into 
securities and sell the securities to investors. 
79The 2018 Farm Bill included a provision that may make it easier for certain operators of 
land with divided interests to be eligible for USDA programs by allowing eligible operators 
on heirs property to obtain a farm number. See Agriculture Improvement Act of 2018, Pub. 
L. No. 115-334, § 12615, 132 Stat. 4490, 5014 (2018).  
80GAO-19-464. 

https://www.gao.gov/products/GAO-19-464
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As we also reported in May 2019, American Indian farmers on tribal lands 
face additional challenges in using tribal land as collateral for agricultural 
loans because of statutory restrictions and some lenders’ concerns about 
their ability to enforce a foreclosure. 

 
SDFR advocates we spoke with said that in addition to difficulty meeting 
loan underwriting standards, SDFRs face challenges related to historical 
discrimination, ongoing unfair treatment by lenders, and a lack of 
familiarity with some programs and technologies when trying to obtain 
private agricultural credit. 

As the Congressional Research Service reported in 2013, allegations of 
unlawful discrimination against SDFRs in the management of USDA 
programs are long-standing and well-documented.81 For example, in 
1965, the U.S. Commission on Civil Rights found evidence of 
discrimination in the delivery of USDA farm programs, including loan 
programs.82 A subsequent report by the commission in 1982 and a report 
by the USDA Civil Rights Action Team in 1997 found continuing problems 
with the experience or treatment of SDFRs in USDA programs.83 USDA 
has also settled several class action lawsuits that SDFRs filed for, among 
other things, discrimination in the agency’s farm assistance programs.84 
The allegations in these lawsuits included that USDA systematically 
denied SDFRs agricultural credit and other program benefits in violation 

                                                                                                                       
81Congressional Research Service, Garcia v. Vilsack: A Policy and Legal Analysis of a 
USDA Discrimination Case (Washington, D.C.: Feb. 22, 2013). 
82U.S. Commission on Civil Rights, Equal Opportunity in Farm Programs: An Appraisal of 
Services Rendered by Agencies of the United States Department of Agriculture 
(Washington, D.C.: Feb. 27, 1965). 
83U.S. Commission on Civil Rights, The Decline of Black Farm Ownership in America. 
(Washington, D.C.: 1982) and U.S. Department of Agriculture, Civil Rights at the United 
States Department of Agriculture: A Report by Civil Rights Action Team. (Washington, 
D.C.: February 1997). 
84Pigford v. Glickman was filed on behalf of African American farmers in 1997 and settled 
in 1999, Keepseagle v. Vilsack was filed on behalf of Native American farmers in 1999 
and settled in 2010, Love v. Vilsack was filed on behalf of female farmers in 2000, and 
Garcia v. Vilsack was filed on behalf of Hispanic farmers in 2000. See Pigford v. 
Glickman, Nos. 97–1978, 98–1693 (D.D.C. filed Aug. 28, 1997, July 7, 1998); Keepseagle 
v. Vilsack, No. 99–03119 (D.D.C. filed Nov. 24, 1999); Garcia v. Vilsack, No. 00–2445 
(D.D.C. filed Oct. 13, 2000); Love v. Vilsack, No. 00–2502 (D.D.C. filed Oct. 19, 2000). 
Garcia and Love were consolidated on appeal and settled in 2011. In a 2010 settlement 
referred to as Pigford II, additional funds were made available to African American farmers 
who filed claims after the filing deadline for funds available under Pigford. 
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of ECOA and failed to investigate complaints of discrimination, as 
required by USDA regulations.85 The settlements made more than $4 
billion in awards available to farmers and ranchers whose claims were 
approved through administrative procedures. 

Some SDFR advocates told us that historical discrimination in agricultural 
lending adversely affects SDFRs’ current ability to obtain private credit in 
several ways. First, they said SDFRs who were unfairly denied USDA 
loans and other program benefits in the past have not been able to 
develop their farms in the same ways as farmers and ranchers who did 
receive loans, thus reducing their ability to obtain private credit today. The 
advocates elaborated that USDA agricultural credit allows recipients to 
expand operations and to purchase land and equipment that can later be 
used as collateral, making it easier to get subsequent and larger loans. 
Some SDFR advocates also stated that historical exclusion from credit 
markets and farm programs has limited SDFRs’ familiarity with lending 
standards and resulted in less formal recordkeeping, which impairs their 
ability to obtain private-sector credit. Finally, advocates said that historical 
discrimination has led generations of SDFRs to distrust institutional 
lenders, making them less likely to apply for credit. 

Some SDFR advocates we spoke with said that unfair treatment by 
private lenders is also a barrier to SDFRs obtaining private agricultural 
credit. One SDFR advocate said some lenders discriminate against 
SDFRs in loan approval decisions but that they more frequently treat 
SDFRs unfairly with respect to loan terms and conditions (for example, 
interest rates, fees, and collateral requirements) and loan servicing (for 
example, restructuring and foreclosure mitigation actions). Another noted 
that adverse loan terms and conditions and servicing practices can 
increase the risk that borrowers will lose their farm, house, and other 
property by making the loan unaffordable or reducing the chances that 
borrowers will catch up on payments if they fall behind. For example, this 
SDFR advocate said they were aware of cases in which (1) lenders 
required SDFRs to pledge potentially excessive collateral for loans, such 
as the borrower’s home in addition to the farm land, and (2) loan servicers 
moved more quickly to foreclose on SDFR borrowers who were behind on 

                                                                                                                       
85We previously reported that USDA’s Office of Civil Rights had significant problems in 
processing discrimination complaints in a timely manner. See GAO, U.S. Department of 
Agriculture: Recommendations and Options to Address Management Deficiencies in the 
Office of the Assistant Secretary for Civil Rights, GAO-09-62 (Washington, D.C.: Oct. 22, 
2008). 

https://www.gao.gov/products/GAO-09-62
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loan payments than on other borrowers and did not provide repayment 
options that may have allowed them to continue their operations. One 
SDFR advocate also stated that some SDFRs report not feeling welcome 
at lending institutions based on the perception of having been repeatedly 
dismissed by lender staff, while another said that in some cases, SDFRs 
have not been provided timely or helpful information on the loan 
application process. One SDFR advocate we spoke with said these 
practices are prevalent in some agricultural credit markets and that they 
had been or were currently involved in litigation related to these types of 
practices. 

However, banking industry association representatives said they did not 
believe that SDFRs are being treated unfairly and that denying loans to 
qualified applicants would cause lenders to decrease profits in a 
competitive market. They noted that lenders face significant competition, 
which incentivizes them to make loans to all qualified borrowers, and that 
lending decisions and loan terms are based only on the applicant’s ability 
to repay a loan and other underwriting criteria. We did not attempt to 
independently verify claims of unfair treatment of SDFRs by private-sector 
lenders, in part because data limitations discussed earlier limit the 
identification and analysis of possible discriminatory practices. 

Some SDFR advocates also said that some SDFRs may not be obtaining 
private agricultural credit because they are not aware of all potential credit 
options and related programs and are not always familiar with the 
technology needed to access them. For example, one advocate told us 
some SDFRs may not be aware that they could qualify for private 
agricultural loans, especially if they are recent immigrants or new to 
agriculture. This problem may be particularly true for loans from the Farm 
Credit System associations. Two advocates said SDFRs are not familiar 
with these lenders, and representatives of the Farm Credit Council told us 
people who did not grow up in farming tended not to know about the Farm 
Credit System. SDFR advocates we spoke with said this issue is 
exacerbated by limited outreach by private lenders to SDFRs, as 
discussed in more detail later in this report. Advocates also noted that 
historically disadvantaged groups are less likely to have access to or be 
familiar with computer technology and the internet, and that credit 
applications and related financial education programs are now provided 
online. 
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The Farm Credit System does not have a specific mandate to serve 
SDFRs, but its associations conduct some outreach to SDFRs in 
implementing the following statutory requirements and Farm Credit 
Administration regulations. 

• The Farm Credit Act of 1971 was amended in 1980 to require the 
Farm Credit System to serve young, beginning, and small farmers.86 
Related Farm Credit Administration regulations require the 
associations to implement effective outreach programs to these 
groups. While these requirements do not mandate outreach to SDFRs 
specifically, Farm Credit Administration officials said that many 
SDFRs qualify as young, beginning, or small farmers and, therefore, 

                                                                                                                       
86Pub. L. No. 96-592, § 403 (1980) (codified as amended at 12 U.S.C. § 2207). The Farm 
Credit Administration defines young farmers as farmers, ranchers, or producers or 
harvesters of aquatic products who are 35 years old or younger as of the loan transaction 
date and beginning farmers as those who have 10 years or less of farming, ranching, or 
aquatic experience as of the loan transaction date. Small farmers are those who normally 
generate less than $250,000 in annual gross sales of agricultural or aquatic products. The 
Farm Credit System is not statutorily mandated to focus on providing financial 
opportunities to any other groups of eligible agricultural producers besides young, 
beginning, and small farmers. The Farm Credit System is tasked by statute to be 
responsive to the credit needs of all types of eligible and creditworthy agricultural 
borrowers. 
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that Farm Credit System outreach efforts reach SDFRs to some 
extent.87 

• In 2012, the Farm Credit Administration amended its regulations on 
business planning to help ensure the Farm Credit System is 
responsive to the credit needs of all eligible and creditworthy 
persons.88 The regulations, which first applied to 2013 business 
plans, require Farm Credit System associations to develop marketing 
plans describing, among other things, (1) the demographic groups in 
their service areas, (2) ways to market their services to all qualified 
farmers and ranchers, and (3) specific outreach toward diversity and 
inclusion in each market segment.89 The supplementary information 
included with the publication of the final rule cites the perception of 
some SDFR advocates that Farm Credit System associations are not 
accessible to underserved farmers and have not conducted sufficient 
outreach to those populations about programs and services. 

The full extent of the Farm Credit System associations’ outreach to 
SDFRs is unknown. Neither the Farm Credit Administration nor the Farm 
Credit Council maintains aggregated information on the number or type of 
completed outreach activities involving SDFR participants. However, our 
nongeneralizable review of recent marketing plans from six Farm Credit 
System associations in areas with relatively high proportions of SDFRs 
identified some examples of outreach to SDFRs. For instance, some 
associations have partnered with a nonprofit organization to provide 
educational programs designed to strengthen women’s roles in the 
modern farm enterprise. Associations have also participated in 
agricultural conferences at historically black colleges and universities and 
translated marketing materials for non-English speakers. 

                                                                                                                       
87Data from the 2017 Census support this view. For example, in 2017, 26 percent of 
SDFR primary producers had less than 10 years of farming experience, which would 
qualify them as beginning farmers, and at least 87 percent would qualify as small farmers 
based on their sales of agricultural products.  
88Farm Credit System associations are not evaluated under the Community Reinvestment 
Act, which requires certain federal banking regulators to assess whether financial 
institutions they supervise are meeting the credit needs of the local communities. 
89Farm Credit System marketing plans are also required to include strategies and actions 
to promote diversity and inclusion within the bank or association’s workforce and 
management, in part on the basis that diverse perspectives within institutions can help 
increase diversity among customers. See generally, 12 C.F.R. § 618.8440 and 77 Fed. 
Reg. 25577 (May 1, 2012). 
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Despite some outreach, some SDFR advocates we spoke with said that 
Farm Credit System associations’ outreach has had limited effects on the 
amount of credit provided to SDFRs and SDFRs’ familiarity with the 
system. One SDFR advocate we spoke with said that while some Farm 
Credit System associations engage with socially disadvantaged 
communities, the outreach has not increased the diversity of the system’s 
borrowers. Others said that Farm Credit System outreach to SDFR 
communities has been insufficient and that some SDFRs are still not 
aware of the Farm Credit System. However, one SDFR advocate noted 
that the Farm Credit System’s outreach to young, beginning, and small 
farmers has been beneficial for those populations. 

The impact of Farm Credit System associations’ outreach to SDFRs is 
also not known. The marketing plan requirement does not oblige Farm 
Credit System associations to meet specific lending goals or favor any 
type or group of agricultural producers in their underwriting. Accordingly, 
the associations are not expected to quantify the extent to which they are 
meeting their diversity and inclusion outreach plans in the information 
they provide to their boards of directors. Moreover, Farm Credit 
Administration officials said Regulation B, discussed earlier, prevents the 
associations from collecting data on the race, ethnicity, and sex of loan 
applicants that would be needed to assess the effects of outreach efforts 
on lending to socially disadvantaged groups. In contrast, the officials 
noted that Farm Credit System associations are required to set lending 
targets for young, beginning, and small farmers; monitor outreach to 
those groups; and report on performance results of their young, 
beginning, and small farmer programs. In 2018, the Farm Credit System 
reported that all direct-lender institutions with young, beginning, and small 
farmer programs within the system were in compliance with these 
requirements.90 

While the Farm Credit Administration has not evaluated the impact of 
outreach by Farm Credit System associations, its reviews of association 
marketing plans have found that most of the plans comply with 
requirements for outreach toward diversity and inclusion but that some 
lack specificity. The Farm Credit Administration told us it examines all of 
the associations’ marketing plans for regulatory compliance every 3 

                                                                                                                       
90Farm Credit Administration, Fiscal Year 2018 Performance and Accountability Report 
(McLean, Va.: 2018).  
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years.91 Farm Credit Administration officials reviewed their examinations 
from 2014 and 2017, the two scheduled examination cycles after the new 
requirements were implemented in 2012. They found that 85 percent of 
the 78 Farm Credit System associations examined in 2014 complied with 
the marketing and outreach requirements, and 94 percent of the 71 
associations examined in 2017 complied. In cases where examiners 
identified deficiencies in marketing plans, the agency said it prescribed 
corrective actions, including requiring associations to do the following: 

• obtain sufficiently detailed information to analyze and understand 
potential markets; 

• develop specific action plans and outreach strategies to market the 
institution’s products and services to potentially underserved markets; 
and 

• ensure appropriate reporting on progress in accomplishing marketing 
plan strategies and actions. 

Farm Credit Administration officials said they hold periodic discussions 
with managers of Farm Credit System associations to monitor the status 
of corrective actions and conduct follow-up examinations to determine the 
adequacy of the corrective actions and, if applicable, the need for 
additional enhancements. 

The results of our review of a nongeneralizable sample of association 
marketing plans were broadly consistent with the Farm Credit 
Administration’s findings. We reviewed the most recent available plans of 
the six Farm Credit System associations noted previously for evidence of 
demographic information on the institution’s service area and for diversity 
and inclusion outreach efforts. Among the plans we reviewed, five 
included demographic information, but one did not. Farm Credit 
Administration officials said they also had identified that deficiency in their 
examination of that marketing plan. Additionally, five of the plans had 
examples of planned outreach efforts to SDFRs, but another one did not. 

 

                                                                                                                       
91The Farm Credit Administration also told us it conducts supplemental examinations of 
individual associations in between regularly scheduled examinations based on a risk 
assessment.  
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According to representatives of lending industry associations we 
interviewed, commercial banks generally do not target outreach for 
agricultural lending to specific demographic groups. Officials from the 
federal depository institution regulators noted that commercial banks and 
credit unions are not required to conduct outreach on agricultural lending, 
and that the extent to which any lender conducts outreach is a private 
business decision. However, officials from one federal depository 
institution regulator noted that some lenders have participated in 
conferences organized by SDFR groups. They also said that in fulfilling 
responsibilities under the Community Reinvestment Act, lenders engage 
with community groups in their assessment areas to help identify credit 
needs.92 The officials said these efforts would likely engage SDFRs in 
areas where agriculture was prevalent and where agricultural lending was 
part of a bank’s business model. 

Some SDFR advocates we interviewed said that outreach and 
engagement by commercial banks was insufficient. For example, despite 
their familiarity with agricultural lending, some noted that they did not 
know of any specific outreach to SDFRs by private-sector lenders. They 
also noted that additional outreach is needed because some SDFRs are 
not familiar with agricultural lending products offered by commercial 
banks. 

Federal depository institution regulators do not monitor outreach to 
SDFRs by the institutions they supervise but have conducted some 
additional outreach themselves. Officials from the regulatory agencies 
told us they do not collect data on the amount of, types of, participation in, 
or impact of outreach conducted by their regulated institutions. However, 
as part of their efforts to promote the availability of credit and other 
services, the federal depository institution regulators have engaged in 
some outreach to SDFRs, as shown in the following examples. 

• The Office of the Comptroller of the Currency has established an 
Office of Minority and Women Inclusion and an Office of External 
Outreach and Minority Affairs, which help to address fair credit access 
issues affecting minority communities and have worked with some 
national SDFR groups to coordinate, facilitate, and implement 
conferences, roundtables, and seminars. 

                                                                                                                       
92See generally 12 U.S.C. §§ 2901-2908. 
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• The Federal Deposit Insurance Corporation’s Community Affairs 
Branch has engaged bankers, nonprofits, and other stakeholders to 
provide small business training for SDFRs. This training provides 
examples of small business lending and has highlighted programs for 
which participants may qualify. 

• In 2017, the Federal Reserve Bank of St. Louis and the Board of 
Governors of the Federal Reserve System engaged with federal 
agencies, businesses, and groups representing SDFRs to develop 
and publish a guide titled Harvesting Opportunity, which focuses on 
how credit can provide greater support for local food-related 
businesses and farmers.93 

 
USDA facilitates and provides outreach to SDFRs that some SDFR 
advocates say has been beneficial, but outreach on USDA-guaranteed 
farm loans is just one component of this broad-based effort. USDA’s 
Office of Partnerships and Public Engagement implements the Outreach 
and Technical Assistance for Socially Disadvantaged and Veteran 
Farmers and Ranchers Program, referred to as the Section 2501 
program.94 The program is designed to enhance coordination of outreach, 
technical assistance, and education efforts authorized under agricultural 
programs to improve SDFR and veteran farmer and rancher participation 
in the full range of USDA programs, including guaranteed farm loans. 
USDA officials said this program primarily provides grants and technical 
assistance to community-based organizations and develops materials 
describing best practices for national, state, and local outreach efforts. 
Two SDFR advocates we interviewed said outreach programs 
coordinated through the Section 2501 program have improved SDFRs’ 
understanding of USDA’s farm lending programs, and that the program’s 
efforts to engage SDFRs in programs and services are better now than 
they have been historically. USDA officials said they track these outreach 
activities but do not maintain data on activities that specifically address 
guaranteed loans because the outreach is generally intended to connect 

                                                                                                                       
93Federal Reserve Bank of St. Louis and the Board of Governors of the Federal Reserve 
System, Harvesting Opportunity: The Power of Regional Food System Investments to 
Transform Communities (2017). 
94Section 2501 of the Food, Agriculture, Conservation, and Trade Act of 1990 established 
this program. See Pub. L. No. 101-624 § 2501, 104 Stat. 3359 (1990). As amended, the 
act establishes the program to encourage and assist SDFRs and veteran farmers or 
ranchers in owning and operating farms and ranches, and in participating equitably in the 
full range of agricultural programs offered by USDA. See 7 U.S.C. § 2279(c)(2)-(3). 
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socially disadvantaged groups with any USDA program that may be 
appropriate. 

In addition to department-level outreach activities, USDA’s Farm Service 
Agency conducts outreach to increase SDFR participation in its programs 
through activities targeted to underserved populations. Farm Service 
Agency outreach efforts are conducted by the agency’s field offices and 
overseen by the Outreach Office. The outreach includes lender trainings 
and partnerships with community-based and tribal organizations to 
engage socially disadvantaged communities. Farm Service Agency 
officials said that they have partnered with private-sector lenders to 
conduct some outreach events specifically related to the guaranteed farm 
loan program but that most of the outreach is more general. 

Farm Service Agency officials told us they use data on guaranteed loans 
to SDFRs to target outreach to underserved communities. As previously 
discussed, unlike other providers of agricultural credit, USDA generally 
collects data on the personal characteristics of guaranteed loan 
applicants and borrowers. Farm Service Agency officials told us that state 
executive directors, farm loan chiefs, and outreach coordinators plan their 
outreach in annual strategy sessions. As part of this planning, state 
offices review the state’s lending goals for SDFRs, Census of Agriculture 
data on the state’s farmer population, and data on Farm Service Agency 
direct and guaranteed loans made to farmers belonging to different 
socially disadvantaged groups to target outreach to underserved 
communities. While the outreach is planned by state offices, the Farm 
Service Agency’s Director of Outreach said the Outreach Office has 
emphasized the use of lending goals and loan data in targeting outreach 
efforts. 

Although it maintains data on guaranteed loans made to SDFRs, USDA 
generally does not evaluate whether SDFR outreach participants go on to 
use Farm Service Agency lending programs or otherwise evaluate the 
impact of its outreach on lending to SDFRs. Farm Service Agency 
officials said that they track outreach activities at the national level by 
monitoring the number of activities, the groups engaged, and the number 
of participants, but that they face challenges evaluating the impact of 
outreach efforts. The officials said any personal or demographic 
information on outreach participants must be voluntarily provided by the 
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participants, but that many of them are reluctant to do so.95 As a result, 
data on the characteristics of outreach participants are limited. The lack of 
data, in turn, makes it difficult to assess how effectively the outreach was 
targeted and whether it could be expected to increase lending to socially 
disadvantaged groups. Representatives from one SDFR advocacy 
organization said that while outreach programs may increase SDFRs’ 
understanding of USDA’s loan programs, it is unclear how much outreach 
programs help SDFRs obtain credit because USDA does not track 
participant outcomes. Farm Service Agency officials said that some of 
their state offices have begun trying to track the progress of individual 
outreach participants in obtaining loans through Farm Service Agency 
programs (using voluntarily provided information), but that these efforts 
were in the early stages. 

 
We provided a draft of this report to USDA, the Farm Credit 
Administration, the Consumer Financial Protection Bureau, the Office of 
the Comptroller of the Currency, the Federal Deposit Insurance 
Corporation, the Board of Governors of the Federal Reserve System, and 
the National Credit Union Administration for their review and comment. 
The Board of Governors of the Federal Reserve System and the National 
Credit Union Administration did not provide comments. USDA, the Farm 
Credit Administration, the Consumer Financial Protection Bureau, the 
Office of the Comptroller of the Currency, and the Federal Deposit 
Insurance Corporation provided technical comments, which we 
incorporated as appropriate. 

 
We are sending copies of this report to the appropriate congressional 
committees, the Secretary of Agriculture, the Acting Chairman and Chief 
Executive Officer of the Farm Credit Administration, and other interested 
parties. In addition, the report is available at no charge on the GAO 
website at http://www.gao.gov. 

  

                                                                                                                       
95Farm Service Agency officials said that in the past the agency gathered demographic 
information by visual observation of outreach participants but that the information was 
unreliable.  
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If you or your staff have any questions about this report, please contact 
me at (202) 512-8678 or ortiza@gao.gov. Contact points for our Offices of 
Congressional Relations and Public Affairs may be found on the last page 
of this report. GAO staff who made major contributions to this report are 
listed in appendix II. 

 
Anna Maria Ortiz 
Acting Director, Financial Markets and Community Investment 

mailto:ortiza@gao.gov
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The objectives of this report were to examine (1) what is known about the 
amount and types of agricultural credit to socially disadvantaged farmers 
and ranchers (SDFR), (2) challenges SDFRs reportedly face in obtaining 
agricultural credit, and (3) outreach efforts to SDFRs regarding 
agricultural credit and related services. 

In this report, we use the term SDFR as defined in the Consolidated Farm 
and Rural Development Act, as amended, and related U.S. Department of 
Agriculture (USDA) regulations. The act defines a socially disadvantaged 
group as one whose members have been subject to racial, ethnic, or 
gender prejudice because of their identity as members of a group without 
regard to their individual qualities.1 USDA regulations further define 
SDFRs as belonging to the following groups: American Indians or 
Alaskan Natives, Asians, Blacks or African Americans, Native Hawaiians 
or other Pacific Islanders, Hispanics, and women.2 Although the act and 
USDA regulations defined SDFR for purposes of classifying participants 
in USDA programs, in this report, we use USDA’s definition to identify 
SDFRs both in USDA programs and in the broader population of 
agricultural producers, consistent with the statutory provision this report 
responds to.3 

Additionally, based on the language of the statutory provision, we 
excluded USDA direct loans from the scope of our review and focused on 
lending by private entities. The provision defines an agricultural credit 
provider as a Farm Credit System institution, a commercial bank, the 
Federal Agricultural Mortgage Corporation, a life insurance company, and 
any other individual or entity as determined by the Comptroller General of 
the United States. 

 
For the background section of this report, USDA’s National Agricultural 
Statistics Service provided estimates from the 2012 and 2017 Censuses 
of Agriculture on the number of farm and ranch operations (which we 
refer to as farms) whose primary producer—that is, main decision 
maker—qualified as an SDFR, broken down by different SDFR 
subgroups. The service also provided estimates on the characteristics of 
farms whose primary producer was an SDFR, including the total acreage 
                                                                                                                       
17 U.S.C. § 2003(e). 
27 C.F.R. § 761.2. 
3See Pub. L. No. 115-334, § 5416(a)(2), 132 Stat. 4490, 4725 (2018). 
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and market value of products sold. We compared the 2017 Census 
estimates of SDFR primary producers to analogous estimates from the 
2012 Census and calculated numerical and percentage differences. We 
reviewed documentation on the methodologies used by the 2012 and 
2017 Censuses to identify the main decision maker on a farm. We also 
interviewed National Agricultural Statistics Service officials about 
methodological differences between the two censuses and their likely 
effects on the number of reported SDFR primary producers. The 2012 
Census used the term “principal operator” rather than “primary producer” 
to identify the main farm decision maker, but for ease of presentation we 
use the term primary producer in reference to both the 2012 and 2017 
Censuses because the terms generally have the same meaning. 

 
To examine what is known about the amount and types of agricultural 
credit to SDFRs, we reviewed requirements in the Equal Credit 
Opportunity Act and its implementing regulation (Regulation B) governing 
the collection of data on the personal characteristics of loan applicants.4 
We interviewed officials from the Consumer Financial Protection Bureau 
(CFPB), which has primary responsibility for issuing Equal Credit 
Opportunity Act regulations, about these requirements and the status of a 
related rulemaking pursuant to a provision in the Dodd-Frank Wall Street 
Reform and Consumer Protection Act.5 We also interviewed officials from 
the federal depository institution regulators—the Board of Governors of 
the Federal Reserve System, Federal Deposit Insurance Corporation, 
Office of the Comptroller of the Currency, and National Credit Union 
Administration—about the extent of information available on agricultural 
lending to SDFRs and about data restrictions stemming from Regulation 
B. We also drew upon information and analysis from our June 2008 and 
July 2009 reports on data limitations in nonmortage lending.6 

                                                                                                                       
4The Equal Credit Opportunity Act is codified at 15 U.S.C. §§ 1691-1691f. Regulation B is 
codified at 12 C.F.R. pt. 1002. 
5The CFPB rulemaking relates to Section 1071 of the Dodd-Frank Wall Street Reform and 
Consumer Protection Act. See Pub. L. No. 111-203, § 1071, 124 Stat. 1376, 2056 (2010) 
(codified at 15 U.S.C. § 1691c-2). 
6GAO, Fair Lending: Race and Gender Data Are Limited for Nonmortgage Lending, 
GAO-08-698 (Washington, D.C.: June 27, 2008) and Fair Lending: Data Limitations and 
the Fragmented U.S. Financial Regulatory Structure Challenge Federal Oversight and 
Enforcement Efforts, GAO-09-704 (Washington, D.C.: July 15, 2009). 

Amount and Types of 
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and Ranchers 

https://www.gao.gov/products/GAO-08-698
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Additionally, we analyzed data from USDA’s Agricultural Resource 
Management Survey. The survey is a multiphase series of interviews that 
uses a multiframe, stratified, probability-weighted sampling design. The 
survey does not include Hawaii or Alaska. USDA’s Economic Research 
Service provided us customized summary statistics from the 2015, 2016, 
and 2017 surveys combined. Specifically, the service averaged survey 
data for those 3 years to provide a robust sample size of surveyed 
SDFRs. The service provided estimates and associated confidence 
intervals on the proportion of primary producers who were and were not 
SDFRs;7 the annual average amount of outstanding farm debt each group 
had over the 3-year period, by type of debt (ownership or operating); and 
the lending source for this debt (USDA Farm Service Agency, Farm 
Credit System institution, commercial bank and savings associations, or 
other).8 The service adjusted debt information for inflation. Specifically, to 
create standard errors for the 3-year averages, the service adjusted 
outstanding debt to 2017 dollars using the chain-type gross domestic 
product deflator. We compared and contrasted survey statistics for 
SDFRs and non-SDFRs, focusing on the volume and percentage of total 
outstanding farm debt, farm ownership and operating debt, and lender 
type. We interviewed Economic Research Service officials about 
limitations of the survey data. The limitations include the small size of 
several SDFR subgroups (which prevented more detailed analysis of 
different demographic groups), the potential underrepresentation of 
SDFRs in the survey, and potential overreporting of debt from commercial 
lenders. With regard to lender type, respondents may not have known the 
specific types of lenders they used. The survey results for all farms 
appear to overrepresent debt from commercial banks and savings 
associations when compared with data collected by the service on farm-

                                                                                                                       
7The surveys defined main farm decision makers similarly to the 2012 Census and called 
them principal operators. For presentation purposes, we refer to these individuals as 
primary producers (consistent with terminology from the 2017 Census) because the terms 
generally have the same meaning.   
8The survey measures farm business debt, which excludes debt for producer dwellings 
that are not part of the farm operation, non-farm-use dwellings, nonfarm debt held by the 
primary producer, debt held by nonproducer landlords, and nonfarm debt held by others.  
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sector balance sheets.9 It is possible some survey respondents 
mischaracterized some debt from Farm Credit System institutions as debt 
from commercial banks. These issues and their implications are 
discussed in the body of this report. 

To assess the reliability of the survey data, we reviewed methodology and 
quality review documents and compared results to other publicly available 
sources, such as farm balance-sheet data and the 2017 Census. We 
concluded that the data were sufficiently reliable for describing the 
amount and types of agricultural credit SDFRs received, the sources of 
this credit, and how SDFRs and non-SDFRs compared along these 
dimensions. 

We also analyzed USDA data on farm ownership and farm operating 
loans guaranteed by the Farm Service Agency in fiscal years 2014 
through 2018. We focused on guarantees issued by the Farm Service 
Agency because it operates the primary federal agricultural credit 
programs.10 For the 5-year period, we analyzed the annual amount and 
percentage of guaranteed loans (by dollar volume and adjusted for 
inflation) that went to SDFRs. We also separately examined trends in 
guaranteed farm operating and farm ownership loans to SDFRs. Finally, 
we analyzed the volume of guaranteed loans to SDFRs by state. We 
used this analysis to identify the top 10 states (or territories) in terms of 
(1) the dollar amount of guaranteed loans that went to SDFRs and (2) the 
                                                                                                                       
9Differences between the survey and balance-sheet data limit the comparability of the two 
sources. The balance-sheet data use a more expansive definition of farm debt and are 
compiled from information filed by lenders, while the survey data are gathered from farm 
producers. However, according to the balance-sheet data, in 2015–2017, commercial 
banks and savings associations accounted for 41 percent to 43 percent of outstanding 
farm debt, and Farm Credit System institutions accounted for 40 percent to 41 percent. In 
the survey data, commercial banks and savings associations accounted for 51 percent 
(50–53 percent at the 90 percent confidence level) of outstanding farm debt, and Farm 
Credit System institutions accounted for 30 percent (27–32 percent at the 90 percent 
confidence level). U.S. Department of Agriculture, Economic Research Service, U.S. and 
State-Level Farm Income and Wealth Statistics, accessed May 13, 2019. 
https://www.ers.usda.gov/data-products/farm-income-and-wealth-statistics/. 
10The Small Business Administration (SBA) also guarantees loans to agricultural business 
operators, including to members of socially disadvantaged groups, through its 7(a) loan 
program. We did not include SBA’s program in the scope of our review because 7(a) loans 
account for about 1 percent of agricultural lending. In fiscal year 2016, SBA approved 
approximately $708 million in 7(a) loans to agricultural businesses. At least 23.7 percent 
of that amount represented loans to minority- or women-owned businesses. SBA officials 
suggested that this percentage should be interpreted with caution because the 
demographic data are voluntarily self-reported by small business applicants and are not 
corroborated. 
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proportion of guaranteed lending to the state or territory that went to 
SDFRs. 

To assess the reliability of data from USDA, we conducted electronic 
testing—including checks for missing data and erroneous values—and 
compared the data to publicly available sources. The loan guarantee data 
we present are somewhat different than publicly available information on 
USDA’s website because we used loan closing dates to group loans by 
fiscal year, while the publicly available data used the dates on which 
USDA obligated commitment authority for the loans. According to USDA 
officials, the closing date is a more accurate representation of the actual 
amount of loans guaranteed in a fiscal year, because some loans for 
which commitment authority is obligated may close in the following fiscal 
year or not close at all. We also interviewed USDA officials about 
interpretations of data fields and robustness of estimated values, among 
other things, and reviewed USDA internal policies and procedures for 
data entry. We concluded that the data were sufficiently reliable for 
describing the amount and proportion of farm lending guaranteed by the 
Farm Service Agency that went to SDFRs and non-SDFRs nationwide 
and by state. 

Finally, we reviewed documents and interviewed officials from the Farm 
Service Agency on the agency’s performance goals and target 
participation rates for farm lending to SDFRs. We also reviewed a 2007 
USDA Office of General Counsel legal opinion on a statutory provision 
concerning establishment of target participation rates for SDFRs.11 
However, an evaluation of the legal opinion was outside the scope of our 
study. 

 
To examine challenges SDFRs face in obtaining agricultural credit and 
outreach efforts to SDFRs regarding agricultural lending, we conducted 
searches of government and academic literature for research on private 
agricultural lending to socially disadvantaged groups. We searched the 
internet and various databases, such as AGRICOLA, EconLit, ProQuest 
Newsstand Professional, and Social SciSearch. Using broad search 
terms, we identified articles related to our research objectives that 
provided useful context and discussion topics for interviews with 
stakeholders. We did not identify any government or peer-reviewed 

                                                                                                                       
11See Pub. L. No. 100-233 § 617 (1988) (codified as amended at 7 U.S.C. § 2003). 
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academic literature that directly addressed private agricultural lending to 
socially disadvantaged groups, barriers those groups may face when 
trying to obtain agricultural credit, or outreach to disadvantaged groups by 
private agricultural lenders. We also solicited expert recommendations for 
academic literature on agricultural lending to socially disadvantaged 
groups. Several SDFR advocates identified the Socially Disadvantaged 
Farmers and Ranchers Policy Research Center as a potential source for 
academic literature on the subject.12 We found that the center had 
conducted some potentially relevant research but that the work had yet to 
be published in academic journals or government publications. 

To review efforts by agricultural lenders and their regulators to provide 
and oversee credit-related services to SDFRs—including marketing, 
outreach, and education activities—we reviewed data and documents 
from the Farm Credit System, USDA, and the federal depository 
institution regulators. We reviewed summary statistics from the Farm 
Credit Administration’s 2014 and 2017 examinations of Farm Credit 
System association marketing plans to determine the extent to which the 
associations had met requirements for outreach for diversity and 
inclusion. We supplemented this effort by reviewing marketing plans from 
a sample of six Farm Credit System associations in areas with substantial 
proportions of SDFRs from each of the socially disadvantaged groups 
identified in USDA regulations. While we included associations from 
different geographic regions of the country, the sample was not intended 
to be representative of all associations. We documented the extent to 
which the marketing plans we reviewed contained information on the 
demographic characteristics of the population in the associations’ service 
areas and planned outreach activities for diversity and inclusion. We also 
documented examples of outreach to SDFRs that were ongoing or that 
they had completed. Further, we also reviewed illustrative examples of 
outreach materials to SDFRs developed by USDA and the federal 
depository institution regulators, and we interviewed officials from these 
agencies about their outreach efforts. 

To gain further insight into challenges faced by and outreach efforts to 
SDFRs, we interviewed (1) SDFR advocacy and research organizations, 

                                                                                                                       
12The Socially Disadvantaged Farmers and Ranchers Policy Research Center, located at 
Alcorn State University, was authorized in the Agricultural Act of 2014 and is funded by 
USDA for the purpose of developing policy recommendations for the protection and 
promotion of the interests of SDFRs. See Pub.L. No. 113–79, § 12203, 128 Stat. 649, 984 
(2014) (codified at 7 U.S.C. § 2279(c)(5)). 
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(2) industry group representatives, and (3) federal agency officials. We 
refer collectively to the entities we interviewed as stakeholders. To select 
SDFR advocacy and research organizations, we used a snowball 
sampling technique that identified organizations based on referrals 
obtained during prior GAO studies and referrals from stakeholder 
interviews during this study. We limited our interviews to organizations 
that are national in scope and that focus on one or more socially 
disadvantaged populations and on agricultural credit or finance. Based on 
the snowball sampling, we identified and interviewed representatives from 
the following five groups: Socially Disadvantaged Farmers and Ranchers 
Policy Research Center, National Sustainable Agriculture Coalition, 
National Black Farmers Association, Rural Coalition, and Rural 
Advancement Foundation International-USA. The snowball sampling did 
not identify a national advocacy organization focused on women 
farmers—the largest SDFR subgroup—but we identified American Agri-
Women based on an internet search, and we interviewed representatives 
from that organization as well. Because the group of organizations we 
interviewed was a nonprobability sample, the information they provided is 
not generalizable. 

We also interviewed representatives from lending industry groups—the 
American Bankers Association, the Independent Community Bankers of 
America, and the Farm Credit Council—that we selected to cover the 
major types of private institutional lenders that make agricultural loans, 
including large commercial banks, community banks, and the Farm Credit 
System. Additionally, we contacted industry associations representing 
insurance companies and community development financial institutions—
both of which provide some agricultural credit—but representatives from 
these associations said they did not have information directly related to 
our research topic. 

Finally, we interviewed officials from USDA and its Farm Service Agency, 
the Farm Credit Administration, CFPB, and the federal depository 
institution regulators. 

For our work on credit challenges faced by SDFRs, we also drew upon 
information and analysis from our May 2019 report on agricultural lending 
on tribal lands.13 Among other things, that report describes (1) what is 
known about the agricultural credit needs of Indian tribes and their 
                                                                                                                       
13GAO, Indian Issues: Agricultural Credit Needs and Barriers to Lending on Tribal Lands, 
GAO-19-464 (Washington, D.C.: May 9, 2019). 

https://www.gao.gov/products/GAO-19-464
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members, (2) barriers stakeholders identified to agricultural credit on tribal 
lands, and (3) Farm Credit System authority and actions to meet those 
agricultural credit needs. 

We conducted this performance audit from January 2019 to July 2019 in 
accordance with generally accepted government auditing standards. 
Those standards require that we plan and perform the audit to obtain 
sufficient, appropriate evidence to provide a reasonable basis for our 
findings and conclusions based on our audit objectives. We believe that 
the evidence obtained provides a reasonable basis for our findings and 
conclusions based on our audit objectives. 
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century, black farmers were stripped of  of their farmland, amounting to  of
acres and  of dollars in lost wealth. This staggering loss didn’t happen
by accident: it’s the result of decades of . 

Following the Civil War, Black farmers built up  of acres of farmland, but white
landowners and lenders  Black farmers of their land by  them into debt
and sometimes seizing their land  through terror and manipulation. Meanwhile,
the federal government  Black farmers from New Deal policies
meant to provide relief to struggling farmers. Since then, USDA has  
Black farmers access to  and civil rights claims. This
pattern of federally-sanctioned discrimination  to this .

These policies have decimated the population of Black farmers in America. Whereas Black
farmers made up  of the farming population in 1910, today Black farmers account for
less than  of farmers, a number that may itself be unreliable due to the historic failure of
the Agricultural Census to accurately count Black farmers. Black-owned farms are also far
smaller on average than other farms, and the average full-time Black farmer  just
$2,408 compared to the $17,190 in farm income that the average white farmer makes. 

While our current farm economy is unsustainable across the board, the data make clear
that it is especially dangerous for Black farmers, who have su�ered 
from consolidation, received    of total subsidies, and faced 

 . My administration will work to dismantle the structures in USDA
that perpetuate discrimination, protect the civil rights of Black farmers and other
underrepresented farmers, and provide real access to land and credit – so we can achieve a
new farm economy that works for everyone.

USDA has a  history of  administering farm programs and then
 the claims of those who dare to call it out, leading many of the farmers

harmed by this misconduct to call the agency the “ .” This history has been
 and  documented for decades, but still,  

 has failed to su�ciently address the problem. Tackling the legacy of
discrimination against Black farmers and advancing a new generation of diverse
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farmers will be a top priority of a Warren USDA. That’s why I will immediately adopt
structural changes to protect civil rights in USDA for farmers, farmworkers, and employees
alike. Here’s where I’ll start: 

Transform the culture of USDA from the top down to root out discrimination. Rebuilding
USDA into an agency that serves the interests of marginalized farmers will take
leadership, courage, and consistent e�ort – starting at the top. I have already

 to diversifying the federal workforce, so that our agencies and their
leadership re�ect the people they represent and serve. In line with this goal, I will
nominate a Secretary of Agriculture who has a demonstrated commitment to
advocating for Black farmers, and I will sta� USDA from top to bottom with people who
share these priorities. I will also investigate reports of retaliation to ensure that if any
employees were wrongly ousted from USDA after speaking out against discrimination,
they are compensated and reinstated. I’ll also institute safeguards to prevent future
retaliatory behavior, including by enforcing protections for individuals that �ag
wrongdoing. And my administration will center the voices of the Black farmers and
activists that continue to push our government to address discrimination at USDA,

 putting their livelihoods at risk. I will convene a White House town hall by the
end of my �rst six months in o�ce to ensure that these leaders at the frontlines are
shaping our agricultural agenda at every step. 

Radically restructure the o�ce that handles civil rights. To ensure that our 
 works for everyone, there need to be clear channels for farmers to defend

their civil rights. Black farmers, particularly those active in the �ght for civil rights,
retaliatory discrimination and been deprived of key assistance by the USDA.

Although the O�ce of the Assistant Secretary of Civil Rights (OASCR) was 
within the USDA to protect the civil rights of farmers and USDA employees, it has
instead  civil rights  and scuttled . And today, the Assistant
Secretary for Civil Rights – the highest position within OASCR – stands vacant. This
ends in a Warren administration. I’ll sta� the o�ce from top to bottom with leaders
�rmly committed to defending farmers’ civil rights. I’ll also push for strict oversight
through an independent civil rights oversight board to supervise the o�ce’s handling of
complaints and I’ll appoint a civil rights ombudsman to help Black and Brown farmers
navigate the complaints process. My Department of Justice will further step in to
investigate persistent misbehavior and ensure complaints are resolved – starting on day
one.
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Reform the civil rights complaint process to prevent abuse. In addition to reforming the
structure of OASCR, it is essential to �x the complaints process. The backlog of
complaints �led with OASCR is so deep that some have even  awaiting �nal
decisions. In order to �le a lawsuit alleging discrimination by USDA in federal court,
farmers must �rst �le a complaint with OASCR. However, the statute of limitations for
a federal suit continues to run while OASCR processes the complaint, allowing the
agency to sit on complaints until the set period for federal lawsuits has run out – a
loophole  by . To stop the agency from
running out the clock, I’ll push for the statute of limitations to be paused at the
moment a complaint is �led with OASCR and require that the agency reach a �nal
agency determination within 180 days. In order to prevent the agency from arbitrarily
dismissing complaints before the deadline, the civil rights oversight board will examine
dismissals – including initial dismissals of “non-complaints” for lack of jurisdiction – to
make sure they have merit. I’ll also develop a process allowing farmers to appeal
OASCR’s decision to an Administrative Law Judge for a �nal agency decision. And to
prevent farmers from losing their farms to foreclosure while the complaint process
plays out, I’ll reinstate a moratorium on the foreclosures against farmers who have
outstanding discrimination complaints. I’ll also simplify the civil rights violation
reporting process, enforce mandated reporting on complaints by race, gender, and age,
and task the independent civil rights board with conducting regular compliance reviews
so that USDA can be held accountable from the outside, too.

Stop USDA from letting itself o� the hook for civil rights complaints. USDA’s O�ce of the
General Counsel (OGC), which represents USDA as legal counsel, has a history of

 in the civil rights complaint process. This is a �agrant
con�ict of interest – and a  of federal law. I will direct the Secretary of
Agriculture to conduct rigorous oversight over OGC to stop it from squashing
complaints, and I will make sure every senior o�cial in OGC is committed to defending
the civil rights of Black farmers and other marginalized farmers. 

Address discrimination in the local administration of farm program resources. Local entities
such as the Farm Security Administration (FSA) county committees have a long 
of discrimination in administering farm program resources. I will use federal power
under Title VI of the Civil Rights Act to fully and independently investigate claims of
discrimination within FSA county committees and withhold federal funding where
discrimination is found, building on  in desegregation. I’ll ban federal
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funds – like those distributed by the Commodity Credit Corporation – from supporting
companies with a history of discriminatory practices, and I’ll improve the guidelines
that county committees use to determine eligibility for federal programming to lower
barriers to participation by marginalized farmers. But ending discrimination isn’t
enough: we need to ensure that Black and Brown farmers have real power in
administering programs, and I will work hand in hand with them to develop and pilot
longer-term structural reforms to meaningfully increase access to agricultural
programs. 

Strengthen USDA’s focus on farmworkers.  plus farmworkers –  of whom
are Latinx – labor on American land. They get paid  to work in 

, where they are exposed to harassment and environmental hazards, 
. As president, I will make sure that farmworkers share in the

bene�ts of our . I’ll start by �ghting to pass the 
 to end the exclusion of farmworkers from our labor protections, and I will

further direct the USDA’s Economic Research Service (ERS) to include farmworkers
and farmers of color more prominently in their research, so that we understand the
challenges farmworkers face – and work to �x them. 

ADD YOUR NAME IF YOU AGREE
It's time to level the playing field for farmers of color

But I won’t stop there. As president, I will establish an Equity Commission sta�ed by
Black, Brown, and indigenous farmers, researchers, and activists to unearth the full
range of USDA’s discrimination – and to develop real, long-term solutions that will
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last beyond my administration. But this Commission can’t be   
gathering dust on the shelf. Past task forces – like the seminal 1997 

 –  on USDA’s abysmal civil rights record and identi�ed meaningful
solutions, but because of USDA’s “ ” response, no signi�cant progress has
been made. That’s why, in addition to updating and implementing relevant
recommendations of past reports, I further commit to putting real political muscle behind
implementing the Equity Commission’s recommendations to end the systematic
mistreatment of Black, Brown, and indigenous farmers once and for all. 

As a result of the federal government’s systemic discrimination, Black land ownership has
plummeted, costing Black farmers  of dollars and expanding the racial
wealth gap. We have to address the structures that continue to push Black farmers o� of
their land, including the fragile forms of landownership that have been so easily exploited
in the past, while also ful�lling past commitments to address the historic discrimination
they’ve faced.

Protect heirs’ property owners. One commonly used mechanism of exploitation is the
forced sale of land held as “ .” While heirs’ property sales are not the
only factor contributing to black land loss, they have been a reliable means of
exploitation due to the unstable nature of heirs’ property ownership and its widespread
use across the South. Even today, heirs’ property is estimated to make up more than a

 of black-owned land in the South. Similarly, it is estimated that Latinx
communities in the Southwest have lost  acres of property under
partition sales, and a new generation of Latinx farmers are  today. I will establish
programs to assist heirs’ property owners and make sure they retain access to their
land, including building on successes in the  to allow heirs’ property
owners to not only access USDA programs, but also other federal programs in FEMA
and HUD. I will also fully  enacted in the 2018 Farm Bill to
expand support services for farmers of color, including legal and technical assistance to
help farmers hold on to their land – and prioritize lending organizations operating in
states that have enacted  that protects heirs’ property ownership.

PROTECTING BLACK LAND OWNERSHIP AND
FULFILLING PAST COMMITMENTS 
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Protect Native lands from challenges related to fractionated ownership. Native American
communities have also experienced  related to fractionated land ownership,
caused by a destructive federal policy from the late 1800s that allotted tribal lands held
in common to individual tribal members and sold additional tribal lands to non-Native
settlers and commercial interests. This policy eventually led to roughly two-thirds of all
reservation lands being taken from tribes without compensation. Several generations
later, individual tribal allotments are now co-owned by many people – sometimes
hundreds or thousands – making it di�cult to use the land or coordinate activities on it.
Government policy created this problem, and government must help �x it. That’s why I
will expand funding for the  and the

, USDA programs that  tribal
governments acquire land and preserve it for future generations. And I will also push
Congress to provide another infusion into the .

Make bankruptcy equitable for Black farmers. In farming, the denial or delay of a loan can
lead to the loss of the entire planting or harvesting season, and loan o�cers have used

 to keep Black farmers from accessing the resources
they need to produce enough crops to sustain their farm. Over time, this can lead to
foreclosure, but our current bankruptcy laws prevent farmers from restructuring their
�nances and avoiding foreclosure because of the o�-farm jobs they have to take to
support themselves and their families. These laws disproportionately harm Black
farmers, who are more likely to need o�-farm income to make ends meet. I will lower
the on-farm income requirement for �ling for Chapter 12 bankruptcy so that more
farmers can restructure their debt and avoid losing their farms.

Address the mishandling of the Pigford payments. In 1997,  �led a class
action suit to hold USDA accountable for years of discrimination against Black farmers.
Pigford won a billion-dollar settlement that Black farmers were eligible to apply for –
but  of  of these claims were not heard. The Obama administration
attempted to remedy this situation by funding an additional settlement known as
Pigford II. However, too much remains unknown about the impact of the Pigford
settlements on  , including farmers still waiting on a formal hearing
regarding their . I will fund an inquiry to investigate the status of
claimants who did not receive payments in the Pigford I settlement and develop
solutions to address any mishandling of the Pigford payments. 
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Reopen OASCR complaints that have been time-barred due to agency negligence. During the
George W. Bush administration,  complaints of discrimination were �led with
OASCR. However, from 2001-2008, only one of those complaints was found to be
meritorious. Under President Obama, the Assistant Secretary of Civil Rights ordered a
full review of these cases and found 3,800 cases that could be meritorious.
Unfortunately, for  of those cases the statute of limitations had already lapsed,
leaving the farmers unable to receive relief. I will work with Congress to relax the
statute of limitations for those complaints, so that the farmers can �nally get the relief
they were entitled to under the law.

Support the mental health of Black and Brown farmers and farmworkers. Farm owners and
workers are  times more likely to kill themselves on the job than other
professionals. In addition to the general stresses of the modern farm economy, Black
and Brown farmers also have to navigate  and  threats that make
high-quality mental health care all the more necessary. My  for Medicare for All will
ensure farmers and farmworkers have comprehensive mental health services, and my

 to invest in rural America makes sure we have enough mental health providers in
underserved areas. I will scale up apprenticeship programs to support partnerships
between unions, high schools, community colleges, and a wide array of health care
professionals to build a health care workforce that is rooted in the community. I’ll also
lift the cap on residency placements by 15,000 and signi�cantly expand the National
Health Service Corps and Indian Health Service loan repayment programs to increase
the number of health professionals – including mental health professionals – in
underserved and agrarian communities.

THE FIGHT GOES ON
We’re starting a new phase of our grassroots movement, and Elizabeth is counting on
grassroots donors like you to help make it possible. Donate Now.
If you've saved your information with ActBlue Express, your donation will go through immediately.
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Making amends for past discrimination won't be enough to ensure that new and beginning
farmers have access to the land, credit, and technical assistance they need to be successful
today. That’s why I will also take steps to open the door for a new generation of diverse
farmers. Here’s where I’ll start:

Develop a land trust to put land in new hands.  of farmland currently in
operation will change ownership over the next two decades. But as giant agribusinesses
and foreign interests continue to buy up farmland, new farmers are at a disadvantage.
The federal government can – and should – play an active role in ensuring that the next
generation of farmers re�ects the diversity of our country. That’s why I will establish a
land trust dedicated to buying land from retiring farmers and selling it to new and
diverse farmers interest-free, with speci�c benchmarks for sales to Black farmers.

Expand access to credit: The Farm Credit System was founded a century ago as a
government-sponsored enterprise to provide credit for farmers – but it has 
from its central mission and instead is pocketing  pro�ts. What’s more, even though
FCS provides roughy  of all agricultural loans, there is e�ectively  civil rights
process in place for farmers who apply. I will require FCS to allocate 10% of its 

 in annual pro�ts towards supporting new and diverse farmers through regional
lending mechanisms, and I will benchmark and report on the share of pro�ts bene�ting
Black farmers. Native American Community Development Financial Institutions also

 in underbanked areas and for underbanked
businesses, . We should provide signi�cant �nancial support to
Native CDFIs.

Dedicate funding to education, training, and research for Black and marginalized farmers.
The 1890  support the �ourishing of Black farming
communities – but they have been  compared to other land-grant
institutions. That’s why my plan commits to reinvesting in our land-grant universities,
including by requiring states to ful�ll the Congressional mandate to provide equal
funding for 1890 land-grant universities. I have also  to invest a minimum of
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$50 billion in Historically Black College and Universities and Minority-Serving
Institutions. Local farm advocacy groups  an important role in connecting small
farmers to critical resources. I will ensure that farm advocacy groups have access to
necessary funding by more fully  them into the Farm and Ranch Stress
Assistance Network. And I will support USDA research on challenges facing Black
farmers, farmworkers, and farmers of color.

Improve outreach and remove discriminatory barriers to accessing programs. Many Black
and Brown farmers struggle to access federal programs because they 
information on what these programs are, or how to use them, until it’s too late. What’s
more, many USDA farm programs have conditions in place that disproportionately
harm farmers of color – like restrictions barring people with drug-related felonies from

. I’ll work with community organizations that have a history of working
with Black farmers, like co-ops, to conduct outreach and training so Black and Brown
farmers get timely information on the programs and opportunities available to them. I
will also push for the removal of discriminatory provisions, like the collateral
consequences of drug-related arrests and conviction for farmers applying for loans. And
I’ll put an end to  private lenders, who provide 42% of farm
�nancing, by directing the CFPB to investigate them. 

Use race-speci�c data and oversight to hold USDA accountable for addressing racial
disparities. When USDA uses blanket terms like "socially disadvantaged farmers," the
most marginalized communities - like Black farmers - too often get . I will
address this by establishing rigorous oversight and reporting requirements and setting
speci�c funding goals to ensure that programs intended to address racial disparities,
like Section 2501, are directly supporting farmers of color. After decades of

 black land ownership, I’ll address past  on the status of
Black farmers in the Agricultural Census by improving its reporting process to more
accurately capture the number of Black-owned farms, reporting the methodological
changes that have occurred since the previous reporting cycle, and properly informing
the public on the meaning of these changes. I will require that program data on who
receives federal resources and what amount be reported annually, broken out by race,
ethnicity, and gender, and released to the public – so that farmers, advocates, and
journalists can hold USDA accountable for equitably distributing these resources. And I
will support this substantial reporting e�ort by reversing the Trump administration’s

 of ERS researchers.
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 , , and  have  decades calling out the history of
discrimination and �ghting for change. I have been fortunate to learn from their
experiences and am inspired by their resolve. By rooting out structural racism in our
current system and incorporating the voices of those who have been the most impacted, we
will build a new farm economy that is truly open to all.

STAY IN TOUCH

TwitterFacebookYouTube
Instagram Medium

FAQs

Contact Us

Sign Up for Text Messages

Donate by Mail

Warren for President Website

Web Accessibility Statement

Tax Returns

Terms of Use

Privacy Policy

PA I D  F O R  B Y  WA R R E N  D E M O C R AT S

© Copyright 2021. All rights reserved.

Email

Zip

SUBMIT

Black farmers researchers advocates spenthttps://elizabethwarren.com/plans/equity-farmers-of-color Go NOV FEB MAR

07
2019 2021 2022

136 captures
  

👤 ⍰❎
f 🐦

26 Nov 2019 - 7 Feb 2021 ▾ About this capture

https://web.archive.org/web/20210207094126/https://twitter.com/ewarren
https://web.archive.org/web/20210207094126/https://www.facebook.com/ElizabethWarren/
https://web.archive.org/web/20210207094126/https://www.youtube.com/channel/UCrj-0FxK19tgUR2EbHkBBGg
https://web.archive.org/web/20210207094126/https://www.instagram.com/elizabethwarren/
https://web.archive.org/web/20210207094126/https://medium.com/@teamwarren
https://web.archive.org/web/20210207094126/https://elizabethwarren.com/faqs
https://web.archive.org/web/20210207094126/https://elizabethwarren.com/contact-us
https://web.archive.org/web/20210207094126/https://act.elizabethwarren.com/page/s/web-text-message-sign-up?source=web-footer-texts-signup
https://web.archive.org/web/20210207094126/https://elizabethwarren.com/give-by-mail
https://web.archive.org/web/20210207094126/https://2020.elizabethwarren.com/
https://web.archive.org/web/20210207094126/https://elizabethwarren.com/website-accessibility-statement
https://web.archive.org/web/20210207094126/https://elizabethwarren.com/tax-returns
https://web.archive.org/web/20210207094126/https://elizabethwarren.com/terms-of-service
https://web.archive.org/web/20210207094126/https://elizabethwarren.com/privacy-policy
https://web.archive.org/web/20210207094126/https://newfoodeconomy.org/food-apartheids-farming-while-black-leah-penniman-soul-fire-farm-interview/
https://web.archive.org/web/20210207094126/https://www.clearinghouse.net/chDocs/resources/caseStudy_TadlockCowenJodyFeder_1361971920.pdf
https://web.archive.org/web/20210207094126/https://www.jstor.org/stable/10.5149/9781469602028_daniel
https://web.archive.org/web/20210207094126/https://www.federation.coop/
https://web.archive.org/web/20210207094126/https://www.theguardian.com/world/2018/oct/30/america-black-farmers-louisiana-sugarcane
https://web.archive.org/web/20201121200613/https://elizabethwarren.com/plans/equity-farmers-of-color
https://web.archive.org/web/20210128045918/https://elizabethwarren.com/plans/equity-farmers-of-color
https://web.archive.org/web/20191228141206/https://elizabethwarren.com/plans/equity-farmers-of-color
https://web.archive.org/web/*/https://elizabethwarren.com/plans/equity-farmers-of-color
https://archive.org/account/login.php
http://faq.web.archive.org/


 

1 
	

To:  Senator Elizabeth Warren 
From:  Over 60 Black Farmers, Advocates, Researchers, and Organizations 
Re:  Justice for Black Farmers 
Date  August 31, 2019 
 
 
Dear Senator Warren, 
 
 
We, the undersigned Black farmers, advocates, researchers, and organizations, 
applaud your effort to address the concerns of Black farmers in your farm plan and 
appreciate that you are the only presidential primary candidate to currently do so. 
Nonetheless, we are concerned by some of your claims and proposals. We write the 
following letter in the hope that you will correct the factual errors in your plan and 
refashion it into a proposal that would provide Black farmers, at long last, with some 
measure of justice.  
 
You have championed the interests of working people throughout your career, while 
working to combat wealth inequality. Working to improve the circumstances of Black 
farmers is a critical part of that fight. As The Atlantic recently reported, a team of 
researchers including Darrick Hamilton and Dania Francis estimates that farmland and 
farm profits worth hundreds of billions of dollars have been stolen from Black families, 
making this a major contributor to the racial wealth gap. This theft continues to 
exacerbate racial inequality today. An analysis conducted by Farm Bill Law Enterprise 
showed that 99.4 percent of Market Facilitation Program funds—the single largest 
source of farm subsidies now in operation—went to non-Hispanic white farmers. In 
Mississippi, 14 percent of farm operators are Black, but their farms only received 1.4 
percent of all funds received by farmers in the state. This is unacceptable.  
 
In order to address this legacy of land loss, as well as the United States Department of 
Agriculture’s (USDA) ongoing discrimination, we urge you to (1) recognize that heirs 
property is not the primary driver of Black land loss; (2) offer race-specific data and 
programs to help Black farmers; (3) completely overhaul the U.S. Department of 
Agriculture’s Office of the Assistant Secretary for Civil Rights; and (4) produce different 
outcomes, not just long-promised but overhyped opportunities.  
 
Black Land Loss Is Not the Result of Heirs Property  
 
Your plan states that Black farmers were “stripped” of their farmland “primarily 
because they held the land as ‘heirs property.’” This is a pernicious myth. Partition 
sales of heirs property are one of many tools that white landowners, judges, business 
owners, government officials, and others used—and continue to use—to dispossess 
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Black farmers. Attributing Black land loss to a technical legal issue absolves the 
federal government of its role in dispossessing Black families, while obscuring USDA’s 
civil rights office’s complicity in contributing to and covering up ongoing 
discrimination.   
 
Black farmers know that partition sales were not the primary tool of dispossession, 
but if you do not trust us, ask the experts: the historian Pete Daniel’s book on Black 
land loss, Dispossession, only mentions heirs property once, and does so briefly. The 
legal scholar Thomas Mitchell—who has devoted his career to reforming the laws 
governing heirs property—also cautions against making such claims. A 1979 
Emergency Land Fund survey of 1,600 Black-owned parcels in the rural South found 
that fewer than 30 percent were heirs property. How could the majority of Black land 
have been lost as a result of heirs property when most of it was not heirs property? 
Black land, as the economist William Darity Jr. notes, was “lost in large measure by 
direct seizure and appropriation via white terror.”  
 
By framing heirs property as the main problem facing Black farmers, your plan shifts 
attention away from the many other challenges we face, including the primary one: 
equal access to government dollars. Heirs property is an important issue, and we are 
glad that your plan includes several initiatives to help address it, but unfortunately it 
stops there. We urge you to not only get the history of land loss right, but to get the 
solutions right. Your heirs property proposals will not force recalcitrant loan officers to 
give us loans; they will not clear our farm debt, incurred by purposefully delayed 
payments; they will not spur the USDA conservationist that ignores our calls to 
suddenly answer them; nor will they give our children and grandchildren the capital 
they need to acquire new land. 
 
Programs to Address Racial Disparities Must Be Race-Specific  
 
Your plan includes a number of proposals for farmers of color and other historically 
underserved farmers. Among other important proposals, you would require the Farm 
Credit System to allocate 10 percent of its annual profits “towards supporting new and 
diverse farmers.” This is a critical step toward greater equity in agriculture and we 
urge your fellow candidates to endorse it. The Farm Credit System provides 
approximately 40 percent of all agricultural loans, much more than USDA, yet the 
federal government does nothing to protect the civil rights of farmers of color that 
apply for loans within the system.  
 
Nonetheless, this reform, like previous ones before it, will do little to help Black 
farmers without race-specific requirements or benchmarks. While Black farmers often 
face many of the same challenges as other marginalized farmers, there are critical 
differences between different historically underserved communities. Treating all 
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marginalized farmers as a homogeneous group ignores critical differences between 
us.   
 
USDA has used terms such as “socially disadvantaged” and “historically underserved” 
to avoid releasing data on Black farmers and other individual racial and ethnic groups. 
The share of lending dollars going to Black farmers decreased during former Secretary 
of Agriculture Tom Vilsack’s term, but his administration hid that fact by refusing to 
release lending data by race or ethnicity. Meanwhile, they erroneously implied that 
lending to farmers of color had gone up, using data showing an increase in lending to 
“socially disadvantaged” farmers and ranchers. Data obtained through Freedom of 
Information Act requests later showed that this increase was solely the result of 
increased lending to white female operators. This is just one example among many.  
 
Black, Indigenous, Asian, Latinx, new, LGBTQ, and female farmers are not 
interchangeable. We urge you to ensure that USDA stops treating us as such. All 
programs and initiatives to address discrimination or increase opportunities for 
farmers of color should have race-specific benchmarks. USDA should also be required 
to release program data annually by race, ethnicity, and gender.  
 
Proposals to Protect Civil Rights Must Address the Scale and Nature of the Problem 
 
Your plan states you will “fully fund and staff USDA’s Office of Civil Rights … so that 
they have the resources necessary to resolve discrimination complaints at a 
reasonable pace” and that you will create “an online civil rights database that would 
regularly report on the complaints process.”  
 
This language makes it seem as though USDA’s unparalleled failure to protect the civil 
rights of its employees and the people it is supposed to serve is largely a matter of 
insufficient funding to the civil rights office. In reality, the office has been one of the 
greatest enemies of civil rights across the entire federal government. 
 
Since its inception, the civil rights office has failed to prevent or punish discrimination. 
For several decades, a corrupt cabal of unscrupulous leaders have abused their 
positions to dismiss or refuse civil rights complaints; publish false or misleading 
numbers to give the impression of improvement; harass or fire employees who refuse 
to cooperate with management; and recruit, hire, and promote people willing to play 
ball. These top-level managers have illegally cooperated with the department’s legal 
defense agency to eliminate complaints without a trace, helping the office become “a 
closing machine,” in the words of a former high-level official. 
 
Not only has the office failed to protect the civil rights of veteran and prospective 
farmers, it has also long been a hotbed of dysfunction, mismanagement, and 
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harassment. Numerous former and current employees have alleged racial and sexual 
harassment by top managers, including a former director. The office continues to hold 
one of the worst Equal Employment Opportunity Commission (EEOC) records in 
government and its employees consistently rank it as one of the worst places to 
work—in large part because any attempt to enforce civil rights law ends with them 
being punished, pushed out, or fired. 
 
Better funding alone will not fix this office. Nor will data reporting requirements or 
audits help in an environment where complaints are not accurately counted; honest 
employees are harassed and swiftly retaliated against; watchdog agencies fail to 
report bad behavior until the case is long past and “the body’s cold”; and high-level 
officials excel at meeting procedural benchmarks while continuing to destroy records, 
careers, and lives.  
 
On the contrary, the civil rights office needs to be completely overhauled, the top staff 
removed, and a system of incentives set in place so employees are actually 
encouraged to identify discrimination and make payouts when they find it. This is an 
office that has sat idly by as families have lost their farms, women have been raped, 
and bosses have intimidated employees into compliance when they tried to do 
something about it. This office must be immediately reworked from the ground up—a 
glib gesture at better funding is woefully insufficient. 
 
We Need Outcomes—Not Just Opportunities 
 
“It’s all right to tell a man to lift himself by his own bootstraps,” Dr. Martin Luther King 
Jr. said, “but it is a cruel jest to say to a bootless man that he ought to lift himself by 
his own bootstraps.” USDA likes to talk about opportunities for Black farmers, but 
these opportunities, which require money or land, or both, are nothing more than a 
cruel jest.  
 
When a Black farmer in North Carolina was asked recently why more young Black 
people do not farm, he responded, “Why don’t young people fly jets? The door ain’t 
open. You got a better chance of being a brain surgeon than you have being a farmer.” 
We cannot farm without land, equipment, capital, and training, and your current plan 
will do little to change our ability to procure these necessities.  
 
The New York Times recently reported that former Secretary of Agriculture Tom Vilsack 
has been advising you on agricultural policy. Vilsack has a shameful civil rights 
record—as a recent media investigation made clear—and your relationship with him is 
concerning. We urge you to listen to Black farmers, not to the powerful who have 
advanced their careers by destroying our own.  
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We ask you to pledge to take the following 12 steps to address Black land loss, and to 
give us real results, if you are elected president: 
 
● Create a task force with representatives chosen by civil rights organizations, 

Black farmers, and local chapters of unions that represent department 
employees to evaluate the USDA Office of the Assistant Secretary of Civil Rights 
(OASCR) and issue recommendations aimed at transforming the agency into 
one that addresses discrimination, rather than one that covers it up.  

● Transfer or dismiss OASCR’s leadership in order to ensure they do not continue 
to hold back efforts to address harassment and discrimination within the 
department, while fairly compensating employees within OASCR who have 
been retaliated against for speaking up.   

● Transfer or dismiss the leadership of USDA’s Office of General Counsel’s Civil 
Rights, Labor and Employment Law Division, who have repeatedly fought civil 
rights reforms within the department, and ensure that the Office of General 
Counsel stops interfering with civil rights complaints and the civil rights 
process at USDA. 

● Endorse reparations for the dispossession of Black land, while helping ensure 
that those payments stay in Black communities by investing in cooperatively-
held Black land and businesses. 

● Fund an inquiry on the status of Black farmers who were denied Pigford I 
payments, many of whom were unfairly denied settlements and retaliated 
against by USDA officials.  

● Create a progressive land trust that would buy land from retiring farmers and 
set it aside for beginning farmers of color—with specific benchmarks for Black 
farmers. 

● Eliminate Farm Service Agency county committees, which discriminate against 
poor and Black farmers and funnel funds to local elites with little government 
or legal oversight. 

● Ensure that Historically Black Colleges and Universities (HBCUs) play a role in 
rebuilding Black land-ownership; address higher-education funding disparities 
by tripling funding for 1890 land grant universities, which are critical to Black 
farming communities; and establish scholarships and dedicated funding 
streams for predominantly white land-grant universities to educate, train, and 
assist Black farmers in states without 1890 institutions. 

● Stop USDA from misleading the public about Census of Agriculture data, as 
detailed by a recent New Food Economy investigation, by publishing an 
objective analysis by experts in Black farmer demographics explaining how 
reported increases in Black farmers are the result of changes to the agricultural 
census—rather than real increases—and requiring USDA to clearly demarcate 
these data and note this fact when discussing census data on Black farmers.  
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● Provide no-interest loans to beginning farmers of color with specific 
participation benchmarks for Black farmers. 

● Update and pass the Endangered Black Farmer Act of 2007, which would have 
addressed ongoing discrimination by creating new conservation, credit, and 
land protection programs for Black farmers, among other necessary steps.  

● Hold a town hall with Black farmers so we can engage with you and your staff 
directly, while committing to nominating a secretary of agriculture who will 
engage with us throughout your term. 

 
We do not want your sympathy, Senator Warren. Nor do we simply want a 
technocratic adjustment to property law, or more audits. We want something very 
simple, something that white farmers in this country have enjoyed for centuries. We 
want a department that works for us, not against us. 
 
Sincerely, 
 
  
Onika Abraham, director, Farm School NYC, New York 
Acorn8, Virginia 
Appetite for Change, Minnesota 
Frank M. Bailey Jr, farmer and advocate, Florida 
Natalie Baszile, author of Queen Sugar, California 
Jessie Binion, farmer, Alabama 
Robert Binion, farmer, Alabama 
Black Belt Justice Center, Washington, D.C. 
Black Farmers & Agriculturalists Association, Tillery, North Carolina 
Black Farmers Collective, Washington 
Black Females for Justice II, Maryland 
Black Food Sovereignty Coalition, Oregon 
Blacks In Green, Illinois 
Natasha Bowens, farmer, Maryland 
Rod Bradshaw, farmer, Kansas 
Center for Urban Transformation, Illinois 
Central City Farm Trust, Washington 
Nyema Clark, farmer, Washington 
The Coalition for Change, Maryland 
The Color of Food, Maryland 
The Cowtown Foundation, Tennessee 
Kordel Davis, advocate and researcher, New Jersey 
Dennis Derryck, advocate, New York 
Melony Edwards, farmer, Washington 
The Elephant Gardens, Indiana 
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Farm School NYC, New York 
Farms to Grow, California 
Felege Hiywot Center, Indiana 
Lennon Fisher, farmer, Florida 
Flanner House Community Center, Indiana 
Dawn Francis, researcher, Texas 
Fresh Future Farm, South Carolina 
George Washington Carver Urban/Small Farmer's Coalition, Maryland 
Ribka Getachew, advocate, New York 
Gary Grant, farmer and advocate, North Carolina 
Rosalind D. Gray, former director, USDA Office of Civil Rights, Washington, D.C. 
Grow Orlando, Florida 
Calvin. L. Head, farmer, Mississippi 
Edward Hill, farmer and advocate, Oregon 
Hilltop Urban Gardens, Washington 
Independent Black Farmers, Alabama 
Dean Jackson, farmer and advocate, Washington 
Germaine Jenkins, farmer and advocate, South Carolina 
James King, farmer and advocate, Georgia 
Asiyah Kurtz, researcher, New Jersey 
Lawrence Lucas, USDA Coalition of Minority Employees, New Jersey 
Tracy Lloyd McCurty, Washington, D.C.  
Mileston Cooperative, Mississippi 
Sharrona Moore, farmer and advocate, Indiana 
Nicole Morris, farmer and researcher, New York 
Mudbone Grown, Oregon 
Vivian Muhammad, farmer and advocate, Indiana 
No FEAR Coalition, Maryland 
Sierra Nuckols, farmer and advocate, Indiana 
Vanessa García Polanco, advocate and researcher, Michigan 
Provost Farm, Louisiana 
A Red Circle, Missouri 
LaDonna Redmond, advocate, Minnesota 
Gordon Reed, farmer and advocate, Ohio 
Eddie Slaughter, farmer, Georgia 
Soul Fire Farm, New York 
Michael W. Stovall, farmer, Alabama 
Myriah Towner, advocate, New York 
USDA Coalition of Minority Employees, Washington, D.C. 
Tanya Ward Jordan, advocate, Maryland 
Erica Williams, advocate, Missouri 
Orrin Williams, advocate and researcher, Illinois 
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Raymond Williams, farmer and advocate, Washington 
Lloyd Wright, farmer and former director, USDA Office of Civil Rights, USDA 
 
We will not tolerate any harassment or retaliation against signatories to this letter and 
pledge to work together to protect those who are in danger of such treatment. 
 
The following ally farmers, advocates, and organizations endorse the letter. 
 
Agricultural Justice Project, Florida 
Kathy Anichi-Moore, farmer and advocate, Oklahoma 
BeechWood, Minnesota 
Community Food Advocates, New York 
Lesa Donnelly, advocate, Washington, D.C. 
East End Food Institute, New York 
Ecological Farming Association, California 
Farm Alliance of Baltimore, Maryland 
Cornelia Butler Flora, researcher, Iowa 
Food Studies at Syracuse University, New York 
HEAL (Health, Environment, Agriculture & Labor) Food Alliance, California  
Waymon Hinson, researcher and advocate, Texas 
Catherine McQueeney, advocate, Oregon 
Michigan Integrated Food and Farming Systems, Michigan 
My Nguyen, farmer, California 
Northeast Organic Farming Association of New York, New York 
Marti Oakley, advocate, Minnesota 
Pittsburgh Food Policy Council, Pennsylvania 
Leah Retherford, farmer, New York 
Jennifer Silveri, advocate, Michigan 
Village Gardens, Oregon 
Adele White-McCoy, advocate, Illinois 
Women, Food and Agriculture Network, Iowa 
Nancy Woodruff, advocate and researcher, Mississippi 
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116TH CONGRESS 
2D SESSION S. 4929 

To address the history of discrimination against Black farmers and ranchers, 

to require reforms within the Department of Agriculture to prevent 

future discrimination, and for other purposes. 

IN THE SENATE OF THE UNITED STATES 

NOVEMBER 30, 2020 

Mr. BOOKER (for himself, Ms. WARREN, and Mrs. GILLIBRAND) introduced 

the following bill; which was read twice and referred to the Committee 

on Finance 

A BILL 
To address the history of discrimination against Black farm-

ers and ranchers, to require reforms within the Depart-

ment of Agriculture to prevent future discrimination, 

and for other purposes. 

Be it enacted by the Senate and House of Representa-1

tives of the United States of America in Congress assembled, 2

SECTION 1. SHORT TITLE; TABLE OF CONTENTS. 3

(a) SHORT TITLE.—This Act may be cited as the 4

‘‘Justice for Black Farmers Act of 2020’’. 5

(b) TABLE OF CONTENTS.—The table of contents for 6

this Act is as follows: 7

Sec. 1. Short title; table of contents. 
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Sec. 2. Definitions. 

TITLE I—DEPARTMENT OF AGRICULTURE CIVIL RIGHTS 

REFORMS 

Sec. 101. Definitions. 

Sec. 102. Independent Civil Rights Oversight Board. 

Sec. 103. Equity Commission. 

Sec. 104. Office of the Assistant Secretary for Civil Rights reforms. 

Sec. 105. Data collection and reporting. 

TITLE II—BLACK FARMER LAND GRANTS 

Sec. 201. Definitions. 

Sec. 202. Establishment of the Under Secretary of Agriculture for Equitable 

Land Access and the Equitable Land Access Service. 

Sec. 203. Provision of land grants. 

Sec. 204. Identification of land. 

Sec. 205. Restrictions on conveyed land. 

Sec. 206. Eligibility for assistance. 

Sec. 207. Completion of farmer training program and succession planning. 

Sec. 208. Grants for qualified entities. 

Sec. 209. Farm Conservation Corps. 

Sec. 210. Annual report to Congress. 

TITLE III—FUNDING FOR HISTORICALLY BLACK COLLEGES AND 

UNIVERSITIES 

Sec. 301. Funding for Historically Black Colleges and Universities. 

Sec. 302. USDA/1890 National Scholars Program. 

TITLE IV—LAND RETENTION AND CREDIT ASSISTANCE 

Sec. 401. Protections for land ownership. 

Sec. 402. Access to credit for socially disadvantaged farmers and ranchers. 

Sec. 403. Additional credit assistance. 

Sec. 404. Foreclosure moratorium. 

TITLE V—AGRICULTURAL SYSTEM REFORMS 

Subtitle A—Amendments to Packers and Stockyards Act, 1921 

Sec. 501. Definitions. 

Sec. 502. Unlawful practices. 

Sec. 503. Spot market purchases of livestock by packers. 

Sec. 504. Investigation of live poultry dealers. 

Sec. 505. Award of attorney fees. 

Sec. 506. Technical amendments. 

Subtitle B—Local Agriculture Market Program 

Sec. 511. Local Agriculture Market Program. 

Subtitle C—Conservation and Renewable Energy Programs 

Sec. 521. Conservation technical assistance. 

Sec. 522. Conservation Stewardship Program. 

Sec. 523. Rural Energy for America Program. 

Sec. 524. Conservation and renewable energy programs priority. 
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SEC. 2. DEFINITIONS. 1

In this Act: 2

(1) SECRETARY.—The term ‘‘Secretary’’ means 3

the Secretary of Agriculture. 4

(2) SOCIALLY DISADVANTAGED FARMER OR 5

RANCHER.—The term ‘‘socially disadvantaged farm-6

er or rancher’’ means a farmer or rancher who is a 7

member of a socially disadvantaged group. 8

(3) SOCIALLY DISADVANTAGED GROUP.—The 9

term ‘‘socially disadvantaged group’’ means a group 10

whose members have been subjected to racial or eth-11

nic prejudice because of their identity as members of 12

a group without regard to their individual qualities. 13

TITLE I—DEPARTMENT OF AGRI-14

CULTURE CIVIL RIGHTS RE-15

FORMS 16

SEC. 101. DEFINITIONS. 17

In this title: 18

(1) ASSISTANT SECRETARY.—The term ‘‘Assist-19

ant Secretary’’ means the Assistant Secretary of Ag-20

riculture for Civil Rights. 21

(2) BOARD.—The term ‘‘Board’’ means the De-22

partment of Agriculture Civil Rights Oversight 23

Board established by section 102(a). 24
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(3) COMMISSION.—The term ‘‘Commission’’ 1

means the Equity Commission established by section 2

103(a)(1). 3

(4) OFFICE.—The term ‘‘Office’’ means the Of-4

fice of the Assistant Secretary. 5

SEC. 102. INDEPENDENT CIVIL RIGHTS OVERSIGHT BOARD. 6

(a) IN GENERAL.—There is established in the De-7

partment of Agriculture an independent board, to be 8

known as the ‘‘Department of Agriculture Civil Rights 9

Oversight Board’’— 10

(1) to oversee the Office; and 11

(2) to protect the rights of individuals who seek 12

to file, or do file, a discrimination complaint with the 13

Office. 14

(b) DUTIES.—The Board shall— 15

(1)(A) conduct a de novo review with fact find-16

ing power, including notice and opportunity for a 17

hearing, of any appeal of a decision made by the Of-18

fice, including any appeal of a dismissal of a com-19

plaint; and 20

(B) issue a written decision within 180 days of 21

receipt of an appeal or dismissal described in sub-22

paragraph (A); 23

(2) investigate reports of discrimination within 24

the Department of Agriculture, make findings of 25
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fact and conclusions of law in accordance with the 1

findings, and recommend to the Secretary appro-2

priate actions relative to specific findings; 3

(3) recommend improvements to Department of 4

Agriculture policies and procedures to address pat-5

terns and practices of discrimination and to prevent 6

further discrimination; 7

(4) conduct regular reviews to assess the com-8

pliance of the Office with civil rights, fair employ-9

ment, and pay equity laws and policies applicable to 10

the Office; 11

(5) provide oversight over Farm Service Agency 12

county committees; 13

(6)(A) assess the progress made by the pro-14

grams and policies established under this Act and 15

the amendments made by this Act; and 16

(B) submit recommendations for improvements 17

to those programs or policies to the Secretary; and 18

(7)(A) prepare an annual report on the status 19

of socially disadvantaged farmers and ranchers and 20

the treatment of socially disadvantaged farmers and 21

ranchers by the Department of Agriculture; 22

(B) make each report prepared under subpara-23

graph (A) publicly available; and 24

VerDate Sep 11 2014 00:31 Dec 04, 2020 Jkt 019200 PO 00000 Frm 00005 Fmt 6652 Sfmt 6201 E:\BILLS\S4929.IS S4929kj
oh

ns
on

 o
n 

D
S

K
79

L0
C

42
P

R
O

D
 w

ith
 B

IL
LS



6 

•S 4929 IS

(C) submit each report prepared under sub-1

paragraph (A) to the Attorney General. 2

(c) AUTHORIZATION OF APPROPRIATIONS.—There 3

are authorized to be appropriated for each of fiscal years 4

2021 through 2030 such sums as are necessary to carry 5

out this section. 6

SEC. 103. EQUITY COMMISSION. 7

(a) ESTABLISHMENT.— 8

(1) IN GENERAL.—There is established in the 9

Department of Agriculture the Equity Commission, 10

the purposes of which are— 11

(A) to study historical and continuing dis-12

crimination by the Department of Agriculture 13

against Black farmers and ranchers that is fos-14

tered or perpetuated by the laws, policies, or 15

practices of the Department of Agriculture; and 16

(B) to recommend actions to end the sys-17

tematic disparities in treatment of Black farm-18

ers and ranchers, particularly by the Depart-19

ment of Agriculture. 20

(2) MEMBERSHIP.— 21

(A) COMPOSITION.—The Commission shall 22

be composed of 9 members, to be appointed by 23

the Secretary, of whom— 24
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(i) 3 shall be Black farmers or ranch-1

ers with not less than 10 years of experi-2

ence in farming or ranching; 3

(ii) 3 shall be employees or board 4

members of nonprofit organizations that 5

have not less than 7 years of experience 6

providing meaningful agricultural, business 7

assistance, legal assistance, or advocacy 8

services to Black farmers or ranchers; and 9

(iii) 3 shall be faculty or staff from 10

1890 Institutions (as defined in section 2 11

of the Agricultural Research, Extension, 12

and Education Reform Act of 1998 (7 13

U.S.C. 7601)) or the University of the Dis-14

trict of Columbia. 15

(B) DATE.—The appointments of the 16

members of the Commission shall be made not 17

later than 90 days after the date of enactment 18

of this Act. 19

(3) PERIOD OF APPOINTMENT; VACANCIES.— 20

(A) IN GENERAL.—A member of the Com-21

mission shall be appointed for the life of the 22

Commission. 23

(B) VACANCIES.—A vacancy in the Com-24

mission— 25
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(i) shall not affect the powers of the 1

Commission; and 2

(ii) shall be filled in the same manner 3

as the original appointment. 4

(4) MEETINGS.— 5

(A) INITIAL MEETING.—Not later than 30 6

days after the date on which all members of the 7

Commission have been appointed, the Commis-8

sion shall hold the first meeting of the Commis-9

sion. 10

(B) FREQUENCY.—The Commission shall 11

meet at the call of the Chairperson. 12

(C) QUORUM.—A majority of the members 13

of the Commission shall constitute a quorum, 14

but a lesser number of members may hold hear-15

ings. 16

(5) CHAIRPERSON AND VICE CHAIRPERSON.— 17

The Commission shall select a Chairperson and Vice 18

Chairperson from among the members of the Com-19

mission. 20

(b) DUTIES OF THE COMMISSION.— 21

(1) STUDY.—The Commission shall study dis-22

crimination against Black farmers and ranchers by 23

the Department of Agriculture, including by con-24

ducting investigations of— 25
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(A) the prevalence of discrimination 1

against Black farmers and ranchers in Depart-2

ment of Agriculture agencies and programs, in-3

cluding Farm Service Agency county commit-4

tees; and 5

(B) the status of claimants who filed for 6

relief under the settlement agreement and con-7

sent decree in Pigford v. Glickman, 185 F.R.D. 8

82 (D.D.C. 1999) or the settlement agreement 9

in Black Farmers Discrimination Litigation, 10

Misc. No. 08–mc–0511 (PLF), with a par-11

ticular focus on the status of claimants who did 12

not receive payments. 13

(2) RECOMMENDATIONS.—The Commission 14

shall develop recommendations for— 15

(A) ending the systematic disparities in 16

treatment of Black farmers and ranchers, par-17

ticularly by the Department of Agriculture; 18

(B) improving the structure of Farm Serv-19

ice Agency county committees to better serve 20

socially disadvantaged farmers and ranchers, 21

including, if necessary, recommending the elimi-22

nation and replacement of those committees; 23

and 24
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(C) addressing any mishandling of pay-1

ments identified through studying the matters 2

under paragraph (1)(B). 3

(3) OUTREACH.—In studying the matters under 4

paragraph (1) and developing recommendations 5

under paragraph (2), the Commission shall— 6

(A) consult with the Socially Disadvan-7

taged Farmers and Ranchers Policy Research 8

Center; and 9

(B) hold town hall meetings with socially 10

disadvantaged farmers and ranchers, research-11

ers, and civil rights advocates. 12

(4) REPORT.—Not later than 2 years after the 13

date of enactment of this Act, the Commission shall 14

make publicly available a detailed report that de-15

scribes— 16

(A) the findings of the study under para-17

graph (1); and 18

(B) the recommendations developed under 19

paragraph (2). 20

(c) POWERS OF COMMISSION.— 21

(1) HEARINGS.—The Commission shall hold 22

open, televised, and public hearings, during which 23

the Commission may sit and act at such times and 24

places, take such testimony, and receive such evi-25
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dence as the Commission considers advisable to 1

carry out this section. 2

(2) INFORMATION FROM FEDERAL AGENCIES.— 3

(A) IN GENERAL.—The Commission may 4

secure directly from a Federal department or 5

agency such information as the Commission 6

considers necessary to carry out this section. 7

(B) FURNISHING INFORMATION.—On re-8

quest of the Chairperson of the Commission, 9

the head of the department or agency shall fur-10

nish the information to the Commission. 11

(3) POSTAL SERVICES.—The Commission may 12

use the United States mails in the same manner and 13

under the same conditions as other departments and 14

agencies of the Federal Government. 15

(4) GIFTS.—The Commission may accept, use, 16

and dispose of gifts or donations of services or prop-17

erty. 18

(d) COMMISSION PERSONNEL MATTERS.— 19

(1) COMPENSATION OF MEMBERS.—A member 20

of the Commission who is not an officer or employee 21

of the Federal Government shall be compensated at 22

a rate equal to the daily equivalent of the annual 23

rate of basic pay prescribed for level IV of the Exec-24

utive Schedule under section 5315 of title 5, United 25
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States Code, for each day (including travel time) 1

during which the member is engaged in the perform-2

ance of the duties of the Commission. 3

(2) TRAVEL EXPENSES.—A member of the 4

Commission shall be allowed travel expenses, includ-5

ing per diem in lieu of subsistence, at rates author-6

ized for employees of agencies under subchapter I of 7

chapter 57 of title 5, United States Code, while 8

away from their homes or regular places of business 9

in the performance of services for the Commission. 10

(3) STAFF.— 11

(A) IN GENERAL.—The Chairperson of the 12

Commission may, without regard to the civil 13

service laws (including regulations), appoint 14

and terminate an executive director and such 15

other additional personnel as may be necessary 16

to enable the Commission to perform its duties, 17

except that the employment of an executive di-18

rector shall be subject to confirmation by the 19

Commission. 20

(B) COMPENSATION.—The Chairperson of 21

the Commission may fix the compensation of 22

the executive director and other personnel with-23

out regard to chapter 51 and subchapter III of 24

chapter 53 of title 5, United States Code, relat-25
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ing to classification of positions and General 1

Schedule pay rates, except that the rate of pay 2

for the executive director and other personnel 3

may not exceed the rate payable for level V of 4

the Executive Schedule under section 5316 of 5

that title. 6

(4) DETAIL OF GOVERNMENT EMPLOYEES.—A 7

Federal Government employee may be detailed to 8

the Commission without reimbursement, and such 9

detail shall be without interruption or loss of civil 10

service status or privilege. 11

(5) PROCUREMENT OF TEMPORARY AND INTER-12

MITTENT SERVICES.—The Chairperson of the Com-13

mission may procure temporary and intermittent 14

services under section 3109(b) of title 5, United 15

States Code, at rates for individuals that do not ex-16

ceed the daily equivalent of the annual rate of basic 17

pay prescribed for level V of the Executive Schedule 18

under section 5316 of that title. 19

(e) TERMINATION OF COMMISSION.—The Commis-20

sion shall terminate on the date that is 30 days after the 21

date on which the Commission makes publicly available 22

the report under subsection (b)(4). 23

(f) AUTHORIZATION OF APPROPRIATIONS.—There 24

are authorized to be appropriated for each of fiscal years 25
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2021 through 2030 such sums as are necessary to carry 1

out this section. 2

SEC. 104. OFFICE OF THE ASSISTANT SECRETARY FOR 3

CIVIL RIGHTS REFORMS. 4

(a) OMBUDSMAN.—The Secretary shall establish in 5

the Department of Agriculture a position of Civil Rights 6

Ombudsman— 7

(1) to assist individuals in navigating Office 8

programs; and 9

(2) to provide recommendations to the Sec-10

retary for grants provided under subsection (g). 11

(b) DEADLINE FOR DECISIONS.—Not later than 180 12

days after the date on which the Office receives a civil 13

rights complaint, the Assistant Secretary shall make a 14

final decision of the Assistant Secretary regarding the 15

merit of the complaint and the appropriate disposition of 16

the matter. 17

(c) APPEALS TO BOARD.— 18

(1) IN GENERAL.—A person that receives an 19

adverse decision or dismissal by the Office on a civil 20

rights complaint filed by the person may appeal the 21

decision or dismissal to the Board for a final deci-22

sion. 23

(2) DEADLINE.—An appeal under paragraph 24

(1) shall be filed not later than 1 year after the date 25
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of the adverse decision or dismissal described in that 1

paragraph. 2

(3) EFFECT OF BOARD DECISION.—A decision 3

of the Board on an appeal filed under paragraph 4

(1), or a dismissal of such an appeal for lack of ju-5

risdiction, shall constitute exhaustion of administra-6

tive remedies and be reviewable in Federal court. 7

(d) MORATORIUM ON FORECLOSURES.—The Sec-8

retary shall not take any action on a foreclosure pro-9

ceeding against any farmer or rancher during any period 10

that a civil rights complaint filed by the farmer or rancher 11

with the Office is outstanding, including an appeal to the 12

Board under subsection (c)(1). 13

(e) REPORTS.—The Assistant Secretary shall— 14

(1) publish on the website of the Office and 15

submit to the Board a report of each civil rights 16

complaint filed with the Office and the results of 17

each such complaint; and 18

(2) include in each report described in para-19

graph (1) a description of the race, ethnicity, gen-20

der, and geographic region of the complainant. 21

(f) PROHIBITION ON INTERFERENCE BY THE OFFICE 22

OF THE GENERAL COUNSEL.—The Office of General 23

Counsel of the Department of Agriculture shall not have 24

any involvement with the investigation, adjudication, or 25
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resolution of any civil rights complaint brought against the 1

Secretary. 2

(g) GRANTS.— 3

(1) IN GENERAL.—The Secretary, based on rec-4

ommendations from the Civil Rights Ombudsman, 5

shall provide grants to community-based organiza-6

tions and advocates with a history of working with 7

socially disadvantaged farmers and ranchers to pro-8

vide technical assistance to farmers and ranchers 9

seeking to file a civil rights complaint with the Of-10

fice. 11

(2) FUNDING.—There is authorized to be ap-12

propriated, and there is appropriated, out of 13

amounts in the Treasury not otherwise appropriated, 14

$50,000,000 for each of fiscal years 2021 through 15

2030 to carry out this subsection. 16

(h) DIRECT REPORTING TO THE SECRETARY OF AG-17

RICULTURE.—Section 218(c) of the Department of Agri-18

culture Reorganization Act of 1994 (7 U.S.C. 6918(c)) is 19

amended— 20

(1) in the subsection heading, by striking ‘‘DU-21

TIES OF’’; 22

(2) by redesignating paragraphs (1) through 23

(3) as subparagraphs (A) through (C), respectively, 24

and indenting appropriately; 25
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(3) in the matter preceding subparagraph (A) 1

(as so redesignated), by striking ‘‘The Secretary’’ 2

and inserting the following: 3

‘‘(1) DUTIES.—The Secretary’’; and 4

(4) by adding at the end the following: 5

‘‘(2) DIRECT REPORTING TO THE SEC-6

RETARY.—If the Secretary establishes the position 7

of Assistant Secretary for Civil Rights under sub-8

section (a)(3), the Assistant Secretary for Civil 9

Rights shall report directly to the Secretary.’’. 10

(i) AUTHORIZATION OF APPROPRIATIONS.—In addi-11

tion to amounts made available under subsection (g)(2), 12

there are authorized to be appropriated for each of fiscal 13

years 2021 through 2030 such sums as are necessary to 14

carry out this section and the amendments made by this 15

section. 16

SEC. 105. DATA COLLECTION AND REPORTING. 17

(a) IN GENERAL.—The Secretary shall make publicly 18

available annual reports describing data on the recipients 19

of Department of Agriculture assistance, including assist-20

ance from farm subsidy programs, and the amounts of the 21

assistance, delineated by the race, ethnicity, and gender 22

of the recipients. 23

(b) ERS RESEARCH OF SOCIALLY DISADVANTAGED 24

FARMERS AND RANCHERS.—The Secretary, acting 25
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through the Administrator of the Economic Research 1

Service, shall conduct research on the status of socially 2

disadvantaged farmers and ranchers, including— 3

(1) the share of land ownership of those socially 4

disadvantaged farmers and ranchers as compared to 5

all farmers and ranchers, delineated by the race, 6

ethnicity, and gender of the landowners; 7

(2) the share of the amount of assistance those 8

socially disadvantaged farmers and ranchers receive 9

from the Department of Agriculture as compared to 10

all farmers and ranchers, delineated by the race, 11

ethnicity, and gender of the recipients; 12

(3) the share, status, and receipt of Farm Cred-13

it System loans by socially disadvantaged farmers 14

and ranchers as compared to all farmers and ranch-15

ers, delineated by the race, ethnicity, and gender of 16

the recipients; and 17

(4) an assessment of the reasons for disparities 18

in land ownership, assistance from the Department 19

of Agriculture, and Farm Credit System loans for 20

socially disadvantaged farmers and ranchers com-21

pared to all farmers and ranchers. 22

(c) ERS RESEARCH OF FARMWORKERS.—The Sec-23

retary, acting through the Administrator of the Economic 24

VerDate Sep 11 2014 00:31 Dec 04, 2020 Jkt 019200 PO 00000 Frm 00018 Fmt 6652 Sfmt 6201 E:\BILLS\S4929.IS S4929kj
oh

ns
on

 o
n 

D
S

K
79

L0
C

42
P

R
O

D
 w

ith
 B

IL
LS



19 

•S 4929 IS

Research Service, shall conduct research on the demo-1

graphics and status of farmworkers, including— 2

(1) the races, ethnicities, ages, localities, wages 3

and benefits, and working conditions of farm-4

workers; 5

(2) the economic contributions of farmworkers 6

to the United States economy; and 7

(3) satisfaction of farmworkers with their em-8

ployment. 9

(d) CENSUS OF AGRICULTURE.—The Secretary, act-10

ing through the Administrator of the National Agricul-11

tural Statistics Service, shall— 12

(1) investigate historical changes in reporting 13

methodology and misreporting of Black farmers and 14

ranchers in the census of agriculture; 15

(2) develop procedures to ensure that census of 16

agriculture surveys accurately capture the status of 17

socially disadvantaged farmers and ranchers engaged 18

in urban agriculture; and 19

(3) conduct, concurrently with each census of 20

agriculture, a review to assess— 21

(A) the outreach and methodologies used 22

in conducting the census of agriculture; and 23
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(B) how such outreach and methodologies 1

have affected the counting of socially disadvan-2

taged farmers and ranchers. 3

(e) CORPORATE OWNERSHIP OF FARMLAND.—The 4

Secretary shall annually conduct, and annually make pub-5

licly available reports describing, in-depth research and 6

analysis of corporate (domestic and foreign) land invest-7

ment and ownership in the United States, with specific 8

attention given to the impact of corporate land investment 9

and ownership on— 10

(1) land consolidation trends in the United 11

States; 12

(2) challenges and opportunities for new and 13

beginning farmers and ranchers accessing land for 14

farming or ranching; 15

(3) challenges and opportunities for members of 16

socially disadvantaged groups accessing land for 17

farming or ranching; and 18

(4) crop selection and production trends. 19

(f) FUNDING.—There is authorized to be appro-20

priated, and there is appropriated, out of amounts in the 21

Treasury not otherwise appropriated, $10,000,000 for 22

each of fiscal years 2021 through 2030 to carry out this 23

section. 24
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TITLE II—BLACK FARMER LAND 1

GRANTS 2

SEC. 201. DEFINITIONS. 3

In this title: 4

(1) ANIMAL FEEDING OPERATION.—The term 5

‘‘animal feeding operation’’ means a lot or facility at 6

which— 7

(A) for not less than a total of 45 days in 8

any 12-month period, animals (other than 9

aquatic animals) are— 10

(i) stabled or confined; and 11

(ii) fed or maintained; and 12

(B) crops, vegetation, forage growth, or 13

postharvest residues are not sustained in the 14

normal growing season over any portion of the 15

lot or facility. 16

(2) ELIGIBLE BLACK INDIVIDUAL.—The term 17

‘‘eligible Black individual’’ means a person who— 18

(A) was born in the United States; 19

(B) is at least 21 years of age; 20

(C) has previously identified as Black or 21

African American; and 22

(D) has at least 1 parent of African ances-23

try. 24
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(3) FARMER TRAINING.—The term ‘‘farmer 1

training’’ means a program that— 2

(A) provides eligible Black individuals and 3

other enrollees with the basic skills to operate 4

a farm or ranch profitably with a primary focus 5

on regenerating the soil, ecosystem, and local 6

community; 7

(B) provides a course of study that is 8

equivalent to not less than 30 academic credit 9

hours of study, which may be provided as direct 10

in-field instruction; 11

(C) is approved by the Undersecretary of 12

the Equitable Land Access Service as an au-13

thorized program to meet the farmer training 14

program requirement under section 207(a) for 15

recipients of land grants under section 16

203(a)(2); 17

(D) focuses training on low-capital-inten-18

sive techniques and technologies; and 19

(E) includes a robust study of local and re-20

gional food systems and the market opportuni-21

ties those systems present. 22

(4) QUALIFIED ENTITY.—The term ‘‘qualified 23

entity’’ means— 24

(A) an organization— 25
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(i)(I) described in section 501(c)(3) of 1

the Internal Revenue Code of 1986 and ex-2

empt from taxation under 501(a) of that 3

Code; or 4

(II) that has a fiscal sponsor that is 5

an organization described in subclause (I); 6

(ii) that has not less than 3 years of 7

experience providing meaningful agricul-8

tural, business assistance, legal assistance, 9

or advocacy services to Black farmers or 10

ranchers; and 11

(iii) at least 50 percent of the mem-12

bers of the board of directors of which are 13

Black; and 14

(B) an 1890 Institution (as defined in sec-15

tion 2 of the Agricultural Research, Extension, 16

and Education Reform Act of 1998 (7 U.S.C. 17

7601)), including the University of the District 18

of Columbia. 19

(5) SECRETARY.—The term ‘‘Secretary’’ means 20

the Secretary, acting through the Under Secretary 21

of Agriculture for Equitable Land Access. 22

VerDate Sep 11 2014 00:31 Dec 04, 2020 Jkt 019200 PO 00000 Frm 00023 Fmt 6652 Sfmt 6201 E:\BILLS\S4929.IS S4929kj
oh

ns
on

 o
n 

D
S

K
79

L0
C

42
P

R
O

D
 w

ith
 B

IL
LS



24 

•S 4929 IS

SEC. 202. ESTABLISHMENT OF THE UNDER SECRETARY OF 1

AGRICULTURE FOR EQUITABLE LAND AC-2

CESS AND THE EQUITABLE LAND ACCESS 3

SERVICE. 4

(a) ESTABLISHMENT.—The Department of Agri-5

culture Reorganization Act of 1994 (7 U.S.C. 6901 et 6

seq.) is amended by adding at the end the following: 7

‘‘Subtitle L—Equitable Land Access 8

‘‘SEC. 297. UNDER SECRETARY OF AGRICULTURE FOR EQUI-9

TABLE LAND ACCESS. 10

‘‘(a) IN GENERAL.—The Secretary shall establish in 11

the Department the position of Under Secretary of Agri-12

culture for Equitable Land Access. 13

‘‘(b) CONFIRMATION REQUIRED.—The Under Sec-14

retary of Agriculture for Equitable Land Access shall be 15

appointed by the President, by and with the advice and 16

consent of the Senate. 17

‘‘(c) FUNCTIONS.—The Secretary shall delegate to 18

the Under Secretary of Agriculture for Equitable Land 19

Access the functions of the Department carried out 20

through the Equitable Land Access Service. 21

‘‘SEC. 297A. EQUITABLE LAND ACCESS SERVICE. 22

‘‘(a) ESTABLISHMENT.—There is established in the 23

Department the Equitable Land Access Service. 24
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‘‘(b) UNDER SECRETARY.—The Equitable Land Ac-1

cess Service shall be headed by the Under Secretary of 2

Agriculture for Equitable Land Access. 3

‘‘(c) FUNCTIONS.—The Secretary shall carry out 4

through the Equitable Land Access Service title II of the 5

Justice for Black Farmers Act of 2020.’’. 6

(b) TECHNICAL AND CONFORMING AMENDMENTS.— 7

(1) Subtitle A of the Department of Agriculture 8

Reorganization Act of 1994 is amended by redesig-9

nating section 225 (7 U.S.C. 6925) as section 224A. 10

(2) Section 296(b) of the Department of Agri-11

culture Reorganization Act of 1994 (7 U.S.C. 12

7014(b)) is amended by adding at the end the fol-13

lowing: 14

‘‘(11) The authority of the Secretary to carry 15

out the amendments made to this Act by the Justice 16

for Black Farmers Act of 2020.’’. 17

(3) Section 5314 of title 5, United States Code, 18

is amended by inserting after the item relating to 19

the Under Secretary of Agriculture for Marketing 20

and Regulatory Programs the following: 21

‘‘Under Secretary of Agriculture for Equitable 22

Land Access.’’. 23

SEC. 203. PROVISION OF LAND GRANTS. 24

(a) IN GENERAL.—The Secretary shall— 25
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(1) purchase from willing sellers, at a price not 1

greater than fair market value, available agricultural 2

land in the United States; and 3

(2) subject to section 205, convey grants of that 4

land to eligible Black individuals at no cost to the 5

eligible Black individuals. 6

(b) REQUIREMENT.—To the maximum extent prac-7

ticable, if sufficient applications are submitted by eligible 8

Black individuals, the Secretary shall convey not less than 9

20,000 land grants to eligible Black individuals under sub-10

section (a)(2) for each of fiscal years 2021 through 2030. 11

(c) MAXIMUM ACREAGE.—A land grant to an eligible 12

Black individual under subsection (a)(2) shall be not more 13

than 160 acres. 14

(d) APPLICATIONS.— 15

(1) IN GENERAL.—An eligible Black individual 16

seeking a land grant under subsection (a)(2) shall 17

submit to the Secretary an application at such time, 18

in such manner, and containing such information as 19

the Secretary may require, including a legal descrip-20

tion of the land identified under section 204 of 21

which the eligible Black individual is seeking the 22

grant. 23

(2) QUALIFIED ENTITIES.— 24
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(A) IN GENERAL.—A qualified entity that 1

receives a grant under section 208 may submit 2

to the Secretary an application under para-3

graph (1) on behalf of 1 or more eligible Black 4

individuals seeking a land grant under sub-5

section (a)(2). 6

(B) APPLICATIONS TO SUBDIVIDE AND 7

CONVEY.—If applicable, an application sub-8

mitted under subparagraph (A) shall include a 9

proposal for how the land will be subdivided 10

and conveyed separately to eligible Black indi-11

viduals as described in section 204(b). 12

(e) PRIORITY.—The Secretary shall give priority to 13

applications submitted under subsection (c) for land 14

grants to— 15

(1) eligible Black individuals who are currently 16

farmers or ranchers; 17

(2) eligible Black individuals with a family his-18

tory of land dispossession; 19

(3) eligible Black individuals with experience in 20

agriculture, including experience obtained through 21

participation in the Farm Conservation Corps estab-22

lished under section 209; and 23

(4) eligible Black individuals who are veterans. 24
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(f) TAX TREATMENT.—For purposes of the Internal 1

Revenue Code of 1986, no amount shall be includible in 2

gross income of an eligible Black individual by reason of 3

the receipt of any land grant under this section. 4

(g) FUNDING.—There is authorized to be appro-5

priated, and there is appropriated, out of amounts in the 6

Treasury not otherwise appropriated, $8,000,000,000 for 7

each of fiscal years 2021 through 2030 to carry out this 8

section. 9

SEC. 204. IDENTIFICATION OF LAND. 10

(a) IN GENERAL.—The Secretary shall refer an eligi-11

ble Black individual seeking a land grant under section 12

203 to a qualified entity that receives a grant under sec-13

tion 208 to assist the eligible Black individual in identi-14

fying available agricultural land in the United States that 15

is suitable for purchase by the Secretary and conveyance 16

to the eligible Black individual under section 203. 17

(b) SUBDIVISIONS.—In carrying out subsection (a), 18

a qualified entity may assist eligible Black individuals in 19

identifying land described in that subsection that is suit-20

able to be subdivided and conveyed separately to multiple 21

eligible Black individuals under section 203. 22
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SEC. 205. RESTRICTIONS ON CONVEYED LAND. 1

(a) IN GENERAL.—Before conveying a land grant 2

under section 203(a)(2), the Secretary shall attach to the 3

land an easement requiring that the land be— 4

(1) restricted in perpetuity for agricultural use, 5

but with an allowance for constructing or improving 6

and maintaining 1 primary residence and housing 7

for farmworkers on the land; and 8

(2) subject in perpetuity to the conservation re-9

quirements that— 10

(A) an animal feeding operation may not 11

be operated on the land, with the exception that 12

an animal feeding operation with fewer than 13

299 animal units may be operated during times 14

of the year that outdoor access is not possible 15

due to weather conditions; and 16

(B) the land shall be subject to applicable 17

highly erodible land and wetland conservation 18

requirements in effect on the date of enactment 19

of this Act under subtitles B and C of title XII 20

of the Food Security Act of 1985 (16 U.S.C. 21

3811 et seq.). 22

(b) RIGHT OF REENTRY.— 23

(1) IN GENERAL.—A deed conveying a land 24

grant under section 203(a)(2) shall include a right 25

of reentry for the Secretary if the Secretary— 26
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(A) determines, after giving notice and a 1

reasonable opportunity for a hearing, that a re-2

quirement described in subsection (a) of an 3

easement attached to that land has been vio-4

lated; and 5

(B) determines that the violation has not 6

been remedied within 60 days after the date of 7

the determination under subparagraph (A). 8

(2) EXPIRATION.—The right of reentry de-9

scribed in paragraph (1) shall expire on the date 10

that is 5 years after the date of conveyance. 11

(c) RIGHT OF FIRST REFUSAL.— 12

(1) IN GENERAL.—Beginning on the day after 13

the expiration date described in subsection (b)(2)— 14

(A) the recipient of the land grant may sell 15

the land; but 16

(B) the Secretary shall have a right of first 17

refusal to purchase the land at the appraised 18

value of the land. 19

(2) DELEGATION.—The Secretary may, on a 20

case-by-case basis, delegate the right of first refusal 21

under paragraph (1)(B) to a qualified entity that re-22

quests the delegation. 23

(d) REQUIREMENT.—If the Secretary purchases land 24

under subsection (c)(1)(B), the Secretary shall convey the 25
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land to another eligible Black individual under section 1

203(a)(2). 2

SEC. 206. ELIGIBILITY FOR ASSISTANCE. 3

(a) FARM OPERATING LOANS.— 4

(1) ELIGIBLE BLACK INDIVIDUALS.—Beginning 5

on the date of conveyance of a land grant under sec-6

tion 203(a)(2), the eligible Black individual that re-7

ceives the land grant shall be eligible for a direct op-8

erating loan under subtitle B of the Consolidated 9

Farm and Rural Development Act (7 U.S.C. 1941 10

et seq.), notwithstanding any borrower eligibility re-11

quirements under subparagraph (B) or (D) of sec-12

tion 311(a)(1) of that Act (7 U.S.C. 1941(a)(1)) for 13

such a loan. 14

(2) SOCIALLY DISADVANTAGED FARMERS AND 15

RANCHERS.—During the 5-year period beginning on 16

the date of enactment of this Act, any socially dis-17

advantaged farmer or rancher shall be eligible for a 18

direct operating loan under subtitle B of the Con-19

solidated Farm and Rural Development Act (7 20

U.S.C. 1941 et seq.), notwithstanding any borrower 21

eligibility requirements under subparagraph (B) or 22

(D) of section 311(a)(1) of that Act (7 U.S.C. 23

1941(a)(1)) for such a loan. 24
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(3) INTEREST AND DEFERMENT.—In the case 1

of an operating loan under paragraph (1) or (2)— 2

(A) the interest rate shall be zero percent 3

for the first 7 years of the term of the loan; and 4

(B) the Secretary of Agriculture shall defer 5

payments for the first 24 months. 6

(b) SINGLE FAMILY HOME MORTGAGES.—Beginning 7

on the date of conveyance of a land grant under section 8

203(a)(2), the eligible Black individual that receives the 9

land grant shall be eligible for a direct loan under section 10

502 of the Housing Act of 1949 (42 U.S.C. 1472), not-11

withstanding any borrower eligibility requirements for 12

such a loan, for the construction or improvement of a sin-13

gle family home on the conveyed land. 14

(c) FUNDING.—There are authorized to be appro-15

priated such sums as are necessary to carry out this sec-16

tion for each of fiscal years 2021 through 2030. 17

SEC. 207. COMPLETION OF FARMER TRAINING PROGRAM 18

AND SUCCESSION PLANNING. 19

(a) REQUIRED TRAINING.—As a condition on the re-20

ceipt of a land grant under section 203(a)(2), any recipi-21

ent who does not have at least 2 years of prior experience 22

in agriculture shall be required to complete, at no cost, 23

a farmer training program established pursuant to section 24

208(a)(4). 25
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(b) OPTIONAL TRAINING.—Any eligible Black indi-1

vidual who has at least 2 years of prior experience in agri-2

culture, and any socially disadvantaged farmer or rancher, 3

may complete, at no cost, a farmer training program es-4

tablished pursuant to section 208(a)(4). 5

(c) SUCCESSION PLANNING.—As a condition on the 6

receipt of a land grant under section 203(a)(2), each re-7

cipient shall collaborate with a qualified entity to develop 8

a succession plan. 9

SEC. 208. GRANTS FOR QUALIFIED ENTITIES. 10

(a) IN GENERAL.—The Secretary shall establish a 11

program to provide grants to qualified entities to use as 12

operating amounts— 13

(1) to support eligible Black individuals in iden-14

tifying land under section 204, including developing 15

proposals for how land may be subdivided as de-16

scribed in subsection (b) of that section; 17

(2) to support eligible Black individuals in ac-18

quiring that land through a land grant under section 19

203(a)(2), including by submitting applications on 20

behalf of eligible Black individuals under section 21

203(d)(2); 22

(3) to support eligible Black individuals in 23

starting up farm operations on that land; 24
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(4) to provide eligible Black individuals and so-1

cially disadvantaged farmers and ranchers with 2

farmer training; and 3

(5) to provide other assistance, including legal 4

advocacy, succession planning, and support for the 5

development of farmer cooperatives, to eligible Black 6

individuals and other Black farmers and ranchers. 7

(b) FUNDING.—There is authorized to be appro-8

priated, and there is appropriated, out of amounts in the 9

Treasury not otherwise appropriated, $1,000,000,000 for 10

each of fiscal years 2021 through 2030 to carry out this 11

section. 12

SEC. 209. FARM CONSERVATION CORPS. 13

(a) IN GENERAL.—The Secretary shall establish a ci-14

vilian conservation corps, to be known as the ‘‘Farm Con-15

servation Corps’’ to provide young adults ages 18 to 29 16

from socially disadvantaged groups with the academic, vo-17

cational, and social skills necessary to pursue long-term, 18

productive careers in farming and ranching. 19

(b) REQUIREMENT.—To the maximum extent prac-20

ticable, the Secretary shall enroll not fewer than 20,000 21

young adults in the Farm Conservation Corps pursuant 22

to subsection (a) in each of fiscal years 2021 through 23

2030. 24
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(c) FARMWORKER SERVICES.—Members of the Farm 1

Conservation Corps shall serve as on-farm apprentices, at 2

no cost, to— 3

(1) socially disadvantaged farmers and ranch-4

ers, the annual gross farm income of whom is less 5

than $250,000; 6

(2) beginning farmers and ranchers, the annual 7

gross farm income of whom is less than $250,000; 8

and 9

(3) farmers and ranchers operating certified or-10

ganic farms (as defined in section 2103 of the Or-11

ganic Foods Production Act of 1990 (7 U.S.C. 12

6502)), the annual gross farm income of whom is 13

less than $250,000. 14

(d) DURATION OF PARTICIPATION.—An individual 15

shall serve in the Farm Conservation Corps for not more 16

than 2 years. 17

(e) HOUSING AND CARE.—The Secretary shall pro-18

vide to each member of the Farm Conservation Corps, for 19

the duration of the participation— 20

(1) housing, subsistence, clothing, medical at-21

tention (including hospitalization), and transpor-22

tation; or 23

(2) a cash allowance sufficient for the applica-24

ble locality to cover costs described in paragraph (1). 25
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(f) COMPENSATION.—Members of the Farm Con-1

servation Corps shall be paid for their services as a farm-2

worker at a rate consistent with the minimum wage appli-3

cable to a nonimmigrant described in section 4

101(a)(15)(H)(ii) of the Immigration and Nationality Act 5

(8 U.S.C. 1101(a)(15)(H)(ii)) for services as a farm-6

worker in the applicable locality. 7

(g) FUNDING.—There is authorized to be appro-8

priated, and there is appropriated, out of amounts in the 9

Treasury not otherwise appropriated, $1,000,000,000 for 10

each of fiscal years 2021 through 2030 to carry out this 11

section. 12

SEC. 210. ANNUAL REPORT TO CONGRESS. 13

The Secretary shall submit to Congress and make 14

publicly available annual reports describing data on land 15

grants under this title, including— 16

(1) the number of land grants; 17

(2) the recipients of land grants; 18

(3) the total number of acres of land granted; 19

(4) the number of acres of land granted by 20

county; and 21

(5) the types of new farming or ranching oper-22

ations established on the granted land. 23
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TITLE III—FUNDING FOR HIS-1

TORICALLY BLACK COLLEGES 2

AND UNIVERSITIES 3

SEC. 301. FUNDING FOR HISTORICALLY BLACK COLLEGES 4

AND UNIVERSITIES. 5

(a) IN GENERAL.—There is authorized to be appro-6

priated, and there is appropriated, out of amounts in the 7

Treasury not otherwise appropriated, $500,000,000 for 8

fiscal year 2021 and each of the succeeding 9 fiscal years 9

for the Secretary of Education to provide funding to part 10

B institutions (as defined in section 322 of the Higher 11

Education Act of 1965 (20 U.S.C. 1061)). 12

(b) USE OF FUNDING.—The funding provided by 13

subsection (a) shall be used by part B institutions de-14

scribed in that subsection— 15

(1)(A) to commence new courses of study and 16

expand existing courses of study focused on careers 17

in agriculture, agriculture-related fields, or other re-18

lated disciplines; and 19

(B) to recruit students for those courses of 20

study; and 21

(2) to commence research to further the study 22

of— 23

(A) regenerative agricultural practices; and 24
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(B) market opportunities for socially dis-1

advantaged farmers and ranchers. 2

SEC. 302. USDA/1890 NATIONAL SCHOLARS PROGRAM. 3

The National Agricultural Research, Extension, and 4

Teaching Policy Act of 1977 is amended by inserting after 5

section 1446 (7 U.S.C. 3222a) the following: 6

‘‘SEC. 1446A. USDA/1890 NATIONAL SCHOLARS PROGRAM. 7

‘‘(a) DEFINITION OF PROGRAM.—In this section, the 8

term ‘program’ means the USDA/1890 National Scholars 9

Program established by the Secretary. 10

‘‘(b) AUTHORIZATION.—The Secretary shall continue 11

to carry out the program. 12

‘‘(c) FUNDING.—There is authorized to be appro-13

priated, and there is appropriated, out of amounts in the 14

Treasury not otherwise appropriated, $20,000,000 for 15

each fiscal year to carry out the program.’’. 16

TITLE IV—LAND RETENTION 17

AND CREDIT ASSISTANCE 18

SEC. 401. PROTECTIONS FOR LAND OWNERSHIP. 19

(a) RELENDING PROGRAM TO RESOLVE OWNERSHIP 20

AND SUCCESSION ON FARMLAND.—Section 310I(g) of the 21

Consolidated Farm and Rural Development Act (7 U.S.C. 22

1936c(g)) is amended by striking ‘‘through 2023’’ and in-23

serting ‘‘and 2020 and $50,000,000 for each of fiscal 24

years 2021 through 2023’’. 25

VerDate Sep 11 2014 00:31 Dec 04, 2020 Jkt 019200 PO 00000 Frm 00038 Fmt 6652 Sfmt 6201 E:\BILLS\S4929.IS S4929kj
oh

ns
on

 o
n 

D
S

K
79

L0
C

42
P

R
O

D
 w

ith
 B

IL
LS



39 

•S 4929 IS

(b) REPORTS ON LAND ACCESS AND FARMLAND 1

OWNERSHIP DATA COLLECTION.—Section 12607(c) of 2

the Agriculture Improvement Act of 2018 (7 U.S.C. 3

2204i(c)) is amended by striking ‘‘through 2023’’ and in-4

serting ‘‘and 2020 and $10,000,000 for each of fiscal 5

years 2021 through 2023’’. 6

(c) FAMILY FARMER INCOME.—Section 101(18)(A) 7

of title 11, United States Code, is amended, in the matter 8

preceding clause (i), by striking ‘‘50 percent’’ and insert-9

ing ‘‘30 percent’’. 10

SEC. 402. ACCESS TO CREDIT FOR SOCIALLY DISADVAN-11

TAGED FARMERS AND RANCHERS. 12

(a) NATIONAL SOCIALLY DISADVANTAGED FARMER 13

AND RANCHER BANK.— 14

(1) DEFINITIONS.—In this subsection— 15

(A) the term ‘‘Bank’’ means the National 16

Socially Disadvantaged Farmer and Rancher 17

Bank established under paragraph (2); 18

(B) the term ‘‘community development fi-19

nancial institution’’ has the meaning given the 20

term in section 103 of the Community Develop-21

ment Banking and Financial Institutions Act of 22

1994 (12 U.S.C. 4702); and 23

(C) the term ‘‘eligible entity’’ means— 24
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(i) a credit union, mutual savings 1

bank, or mutual savings and loan associa-2

tion— 3

(I) that— 4

(aa) is operated on a cooper-5

ative, not-for-profit basis; and 6

(bb) provides financial serv-7

ices or facilities for the benefit 8

of— 9

(AA) the members of 10

the entity; or 11

(BB) voting stock-12

holders who are the ultimate 13

recipients of those financial 14

services or facilities; and 15

(II) not less than 60 percent of 16

the members or voting stockholders of 17

which are socially disadvantaged 18

farmers or ranchers; or 19

(ii) a not-for-profit community devel-20

opment financial institution, if not less 21

than 75 percent of the total dollar value of 22

the loans made by the institution consist of 23

loans made to socially disadvantaged farm-24

ers or ranchers. 25
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(2) ESTABLISHMENT OF BANK.— 1

(A) IN GENERAL.—Congress hereby cre-2

ates and charters a bank to be known as the 3

National Socially Disadvantaged Farmer and 4

Rancher Bank, the sole mission of which shall 5

be to provide financing and other assistance in 6

accordance with the requirements of this sub-7

section. 8

(B) BOARD OF DIRECTORS.— 9

(i) IN GENERAL.—The Bank shall be 10

governed by a Board of Directors— 11

(I) which shall consist of 13 12

members; and 13

(II) each member of which shall 14

be appointed by the President, by and 15

with the advice and consent of the 16

Senate. 17

(ii) TERM.—Each member of the 18

Board of Directors of the Bank shall serve 19

for a term of 3 years. 20

(3) LENDING AUTHORITY.— 21

(A) IN GENERAL.—The Bank may make 22

loans and loan guarantees to eligible entities. 23

(B) TERMS.—With respect to a loan made 24

by the Bank to an eligible entity— 25
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(i) the term of the loan shall be 30 1

years; 2

(ii) the interest rate with respect to 3

the loan shall be the interest rate on 30- 4

year Treasury bonds, as of the date on 5

which the loan is made; and 6

(iii) before the end of the term de-7

scribed in clause (i), the eligible entity— 8

(I) shall not be required to make 9

any principal payments with respect 10

to the loan; and 11

(II) shall make interest payments 12

with respect to the loan. 13

(C) CONDITION OF FINANCING FOR CER-14

TAIN ELIGIBLE ENTITIES.—With respect to a 15

loan or loan guarantee made under this para-16

graph to an eligible entity described in para-17

graph (1)(C)(ii), the Bank, as a condition of 18

the financing, shall require the eligible entity to 19

ensure that, for the full term of the loan or loan 20

guarantee made by the Bank, not less than 75 21

percent of the total dollar value of the loans 22

made by the eligible entity consist of loans 23

made to socially disadvantaged farmers or 24

ranchers. 25
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(4) GRANT PROGRAM.— 1

(A) IN GENERAL.—The Bank shall estab-2

lish a program through which the Bank may 3

make a grant to assist— 4

(i) an entity in becoming an eligible 5

entity; or 6

(ii) an eligible entity with the com-7

mencement or expansion of operations of 8

the eligible entity, including with respect to 9

outreach, education, and training activities. 10

(B) GRANT AMOUNT.—The amount of a 11

grant made under the program established 12

under subparagraph (A) shall be not more than 13

$3,000,000. 14

(C) FIRST AWARD.—The first grant made 15

by the Bank under the program established 16

under subparagraph (A) shall be to an entity, 17

not less than 60 percent of the members or 18

stockholders of which are Black farmers or 19

ranchers. 20

(5) TECHNICAL ASSISTANCE.—The Bank shall 21

establish a program to provide technical assistance 22

to eligible entities, including assistance in obtain-23

ing— 24
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(A) approval from the National Credit 1

Union Administration Board under section 104 2

of the Federal Credit Union Act (12 U.S.C. 3

1754); and 4

(B) certification from the Community De-5

velopment Financial Institutions Fund estab-6

lished under section 104(a) of the Community 7

Development Banking and Financial Institu-8

tions Act of 1994 (12 U.S.C. 4701 et seq.). 9

(6) FUNDING.— 10

(A) IN GENERAL.—There are appropriated 11

to the Bank, out of any amounts in the Treas-12

ury not otherwise appropriated, $1,000,000,000 13

to carry out this subsection— 14

(i) which shall remain available until 15

expended; and 16

(ii) of which— 17

(I) not less than $50,000,000 18

shall be used to make grants under 19

the program established under para-20

graph (4); and 21

(II) not less than $50,000,000 22

shall be used to provide technical as-23

sistance under paragraph (5). 24

(B) EMERGENCY DESIGNATION.— 25
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(i) IN GENERAL.—The amounts pro-1

vided under this paragraph are designated 2

as an emergency requirement pursuant to 3

section 4(g) of the Statutory Pay-As-You- 4

Go Act of 2010 (2 U.S.C. 933(g)). 5

(ii) DESIGNATION IN SENATE.—In the 6

Senate, this subsection is designated as an 7

emergency requirement pursuant to section 8

4112(a) of H. Con. Res. 71 (115th Con-9

gress), the concurrent resolution on the 10

budget for fiscal year 2018. 11

(b) CFPB AUTHORITY TO INVESTIGATE CLAIMS OF 12

DISCRIMINATION BY FARM CREDIT SYSTEM INSTITU-13

TIONS.—Section 5.31 of the Farm Credit Act of 1971 (12 14

U.S.C. 2267) is amended— 15

(1) in the first sentence, by striking ‘‘The 16

Farm’’ and inserting the following: 17

‘‘(a) IN GENERAL.—Except as provided in subsection 18

(b), the Farm’’; and 19

(2) by adding at the end the following: 20

‘‘(b) BUREAU OF CONSUMER FINANCIAL PROTEC-21

TION.—The Bureau of Consumer Financial Protection 22

shall have enforcement authority over institutions and in-23

stitution-affiliated parties with respect to claims of dis-24

crimination.’’. 25
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(c) ESTABLISHMENT OF FUNDING GOALS.—The Sec-1

retary shall establish goals for the funding of programs 2

to address racial disparities in the recipients of assistance 3

provided by the Department of Agriculture, including the 4

programs under section 2501 of the Food, Agriculture, 5

Conservation, and Trade Act of 1990 (7 U.S.C. 2279), 6

to ensure that those programs directly support socially dis-7

advantaged farmers and ranchers. 8

(d) PUBLIC AWARENESS CAMPAIGNS.— 9

(1) IN GENERAL.—The Secretary shall— 10

(A) conduct public awareness campaigns 11

for socially disadvantaged farmers and ranchers 12

relating to programs available for socially dis-13

advantaged farmers and ranchers through the 14

Department of Agriculture; and 15

(B) use 50 percent of the amount made 16

available under paragraph (2) to provide fund-17

ing for community organizations with history of 18

working with socially disadvantaged farmers 19

and ranchers to conduct community-based out-20

reach. 21

(2) AUTHORIZATION OF APPROPRIATIONS.— 22

There is authorized to be appropriated to carry out 23

this subsection $50,000,000. 24
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SEC. 403. ADDITIONAL CREDIT ASSISTANCE. 1

(a) REFINANCING OF DEBT WITH FARM LOANS.— 2

(1) PURPOSES OF FARM OWNERSHIP LOANS.— 3

Section 303(a)(1) of the Consolidated Farm and 4

Rural Development Act (7 U.S.C. 1923(a)(1)) is 5

amended by striking subparagraph (E) and inserting 6

the following: 7

‘‘(E) refinancing indebtedness.’’. 8

(2) PURPOSES OF OPERATING LOANS.—Section 9

312(a) of the Consolidated Farm and Rural Devel-10

opment Act (7 U.S.C. 1942(a)) is amended by strik-11

ing paragraph (9) and inserting the following: 12

‘‘(9) refinancing the indebtedness of a borrower; 13

or’’. 14

(b) REMOVAL OF ELIGIBILITY RESTRICTION BASED 15

ON PREVIOUS DEBT WRITE-DOWN OR OTHER LOSS.— 16

Section 373 of the Consolidated Farm and Rural Develop-17

ment Act (7 U.S.C. 2008h) is amended— 18

(1) in subsection (b)— 19

(A) in paragraph (1), in the matter pre-20

ceding subparagraph (A), by inserting ‘‘and 21

subsection (d)’’ after ‘‘paragraph (2)’’; and 22

(B) in paragraph (2)(A)— 23

(i) by striking clause (i); 24

(ii) in clause (ii), by striking ‘‘chap-25

ters 11, 12, or 13 of Title 11 of the’’ and 26
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inserting ‘‘chapter 11, 12, or 13 of title 1

11,’’; and 2

(iii) by redesignating clauses (ii) and 3

(iii) as clauses (i) and (ii), respectively; 4

and 5

(2) by adding at the end the following: 6

‘‘(d) PROHIBITION ON ELIGIBILITY RESTRICTION 7

BASED ON DEBT WRITE-DOWN OR OTHER LOSS.—The 8

Secretary shall not restrict the eligibility of a borrower for 9

a farm ownership or operating loan under subtitle A or 10

B based on a previous debt write-down or other loss to 11

the Secretary.’’. 12

(c) AUTHORIZATION FOR LOANS.—Section 346(b)(1) 13

of the Consolidated Farm and Rural Development Act (7 14

U.S.C. 1994(b)(1)) is amended— 15

(1) in the matter preceding subparagraph (A), 16

by striking ‘‘$10,000,000,000 for each of fiscal 17

years 2019 through 2023’’ and inserting 18

‘‘$20,000,000,000 for each of fiscal years 2021 19

through 2023’’; and 20

(2) by striking subparagraphs (A) and (B) and 21

inserting the following: 22

‘‘(A) $10,000,000,000 shall be for farm 23

ownership loans under subtitle A; and 24
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‘‘(B) $10,000,000,000 shall be for oper-1

ating loans under subtitle B.’’. 2

(d) LOAN FORGIVENESS FOR SETTLEMENTS APPLI-3

CANTS IN PIGFORD I.— 4

(1) DEFINITION OF COVERED BORROWER.—In 5

this subsection, the term ‘‘covered borrower’’ means 6

a Black farmer or rancher that— 7

(A) submitted a claim under the settlement 8

agreement and consent decree in Pigford v. 9

Glickman, 185 F.R.D. 82 (D.D.C. 1999); and 10

(B) as of the date of enactment of this 11

Act, has indebtedness on a loan made or guar-12

anteed by the Secretary. 13

(2) LOAN FORGIVENESS.—The Secretary 14

shall— 15

(A) forgive the indebtedness of a covered 16

borrower on a loan made by the Secretary; and 17

(B) require a lender of a loan guaranteed 18

by the Secretary for a covered borrower to for-19

give the indebtedness of that covered borrower 20

on that loan. 21

(3) TAX TREATMENT.—For purposes of the In-22

ternal Revenue Code of 1986, no amount shall be in-23

cludible in gross income of a covered borrower by 24
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reason of the receipt of any loan forgiveness or pay-1

ment under this subsection. 2

(e) FARM SERVICE AGENCY LOAN ELIGIBILITY FOR 3

HEIRS WITH UNDIVIDED PROPERTY OWNERSHIP INTER-4

ESTS.—Subtitle D of the Consolidated Farm and Rural 5

Development Act is amended by inserting after section 6

331F (7 U.S.C. 1981f) the following: 7

‘‘SEC. 331G. ELIGIBILITY OF TENANTS IN COMMON FOR 8

LOANS. 9

‘‘Notwithstanding any other provision of law, a ten-10

ant in common shall be eligible for a direct or guaranteed 11

farm ownership loan under subtitle A, a direct or guaran-12

teed operating loan under subtitle B, or a direct or guar-13

anteed emergency loan under subtitle C if the tenant in 14

common submits to the Secretary an agreement— 15

‘‘(1) entered into by each person that owns a 16

property interest in or to the applicable property; 17

and 18

‘‘(2) that includes— 19

‘‘(A) clear identification of— 20

‘‘(i) the owners of the property, as of 21

the date on which the agreement is sub-22

mitted; and 23

‘‘(ii) the percentages of ownership of 24

each owner described in clause (i); 25
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‘‘(B) identification of the property and a 1

description of the proposed use of the property; 2

‘‘(C) a process for payment of expenses 3

and application and disbursement of any pro-4

ceeds or profits among the owners of the prop-5

erty; 6

‘‘(D) appointment of a lead responsible 7

person for farm management; 8

‘‘(E) a dispute resolution process; and 9

‘‘(F) a buy-out provision that allows an 10

heir of the property to sell the property interest 11

of the heir in and to the property.’’. 12

SEC. 404. FORECLOSURE MORATORIUM. 13

Effective during the period beginning on the date of 14

enactment of this Act and ending on the date that is 1 15

year after the date on which the public health emergency 16

declared by the Secretary of Health and Human Services 17

under section 319 of the Public Health Service Act (42 18

U.S.C. 247d) on January 31, 2020, with respect to 19

COVID–19 is lifted, there shall be a moratorium on the 20

Department of Agriculture instituting or completing any 21

foreclosure action on a loan secured by a first or subordi-22

nate lien on real property that includes a residence and 23

farmland. 24
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TITLE V—AGRICULTURAL 1

SYSTEM REFORMS 2

Subtitle A—Amendments to 3

Packers and Stockyards Act, 1921 4

SEC. 501. DEFINITIONS. 5

Section 2(a) of the Packers and Stockyards Act, 6

1921 (7 U.S.C. 182(a)) is amended— 7

(1) in paragraph (8), by striking ‘‘for slaugh-8

ter’’ and all that follows through ‘‘of such poultry’’ 9

and inserting ‘‘under a poultry growing arrange-10

ment, regardless of whether the poultry is owned by 11

that person or another person’’; 12

(2) in paragraph (9), by striking ‘‘and cares for 13

live poultry for delivery, in accord with another’s in-14

structions, for slaughter’’ and inserting ‘‘or cares for 15

live poultry in accordance with the instructions of 16

another person’’; 17

(3) in each of paragraphs (1) through (9), by 18

striking the semicolon at the end and inserting a pe-19

riod; 20

(4) in paragraph (10)— 21

(A) by striking ‘‘for the purpose of either 22

slaughtering it or selling it for slaughter by an-23

other’’; and 24
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(B) by striking ‘‘; and’’ at the end and in-1

serting a period; and 2

(5) by adding at the end the following: 3

‘‘(15) FORMULA PRICE.— 4

‘‘(A) IN GENERAL.—The term ‘formula 5

price’ means any price term that establishes a 6

base from which a purchase price is calculated 7

on the basis of a price that will not be deter-8

mined or reported until a date that is after the 9

date on which the forward price is established. 10

‘‘(B) EXCLUSION.—The term ‘formula 11

price’ does not include— 12

‘‘(i) any price term that establishes a 13

base from which a purchase price is cal-14

culated on the basis of a futures market 15

price; or 16

‘‘(ii) any adjustment to the base for 17

quality, grade, or other factors relating to 18

the value of livestock or livestock products 19

that are readily verifiable market factors 20

and are outside the control of the packer. 21

‘‘(16) FORWARD CONTRACT.—The term ‘for-22

ward contract’ means an oral or written contract for 23

the purchase of livestock that provides for the deliv-24

ery of the livestock to a packer at a date that is 25
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more than 7 days after the date on which the con-1

tract is entered into, without regard to whether the 2

contract is for— 3

‘‘(A) a specified lot of livestock; or 4

‘‘(B) a specified number of livestock over a 5

certain period of time.’’. 6

SEC. 502. UNLAWFUL PRACTICES. 7

(a) IN GENERAL.—Section 202 of the Packers and 8

Stockyards Act, 1921 (7 U.S.C. 192) is amended— 9

(1) by redesignating subsections (a) through (f) 10

and (g) as paragraphs (1) through (6) and (10), re-11

spectively, and indenting appropriately; 12

(2) by striking the section designation and all 13

that follows through ‘‘It shall be’’ in the matter pre-14

ceding paragraph (1) (as so redesignated) and in-15

serting the following: 16

‘‘SEC. 202. UNLAWFUL ACTS. 17

‘‘(a) IN GENERAL.—It shall be’’; 18

(3) in subsection (a)— 19

(A) in the matter preceding paragraph (1) 20

(as so redesignated), by striking ‘‘to:’’ and in-21

serting ‘‘to do any of the following:’’; 22

(B) in each of paragraphs (1) through (6) 23

(as so redesignated), by striking ‘‘; or’’ each 24

place it appears and inserting a period; 25
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(C) in paragraph (6) (as so redesig-1

nated)— 2

(i) by striking ‘‘(1)’’ and inserting 3

‘‘(A)’’; 4

(ii) by striking ‘‘(2)’’ and inserting 5

‘‘(B)’’; and 6

(iii) by striking ‘‘(3)’’ and inserting 7

‘‘(C)’’; 8

(D) by inserting after paragraph (6) the 9

following: 10

‘‘(7) Use, in effectuating any sale of livestock, 11

a forward contract that— 12

‘‘(A) does not contain a firm base price 13

that may be equated to a fixed dollar amount 14

on the date on which the forward contract is 15

entered into; 16

‘‘(B) is not offered for bid in an open, pub-17

lic manner under which— 18

‘‘(i) buyers and sellers have the oppor-19

tunity to participate in the bid; 20

‘‘(ii) more than 1 blind bid is solic-21

ited; and 22

‘‘(iii) buyers and sellers may witness 23

bids that are made and accepted; 24

‘‘(C) is based on a formula price; or 25
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‘‘(D) provides for the sale of livestock in a 1

quantity in excess of— 2

‘‘(i) in the case of cattle, 40 cattle; 3

‘‘(ii) in the case of swine, 30 swine; 4

and 5

‘‘(iii) in the case of another type of 6

livestock, a comparable quantity of that 7

type of livestock, as determined by the Sec-8

retary. 9

‘‘(8) Own or feed livestock directly, through a 10

subsidiary, or through an arrangement that gives a 11

packer operational, managerial, or supervisory con-12

trol over the livestock, or over the farming operation 13

that produces the livestock, to such an extent that 14

the producer of the livestock is not materially par-15

ticipating in the management of the operation with 16

respect to the production of the livestock, except 17

that this paragraph shall not apply to— 18

‘‘(A) an arrangement entered into not 19

more than 7 business days before slaughter of 20

the livestock by a packer, a person acting 21

through the packer, or a person that directly or 22

indirectly controls, or is controlled by or under 23

common control with, the packer; 24
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‘‘(B) a cooperative or entity owned by a co-1

operative, if a majority of the ownership inter-2

est in the cooperative is held by active coopera-3

tive members that— 4

‘‘(i) own, feed, or control the livestock; 5

and 6

‘‘(ii) provide the livestock to the coop-7

erative for slaughter; 8

‘‘(C) a packer that is not required to re-9

port to the Secretary on each reporting day (as 10

defined in section 212 of the Agricultural Mar-11

keting Act of 1946 (7 U.S.C. 1635a)) informa-12

tion on the price and quantity of livestock pur-13

chased by the packer; or 14

‘‘(D) a packer that owns only 1 livestock 15

processing plant. 16

‘‘(9) Take any action that adversely affects or 17

is likely to adversely affect competition, regardless of 18

whether there is a business justification for the ac-19

tion.’’; and 20

(E) in paragraph (10) (as so redesig-21

nated), by striking ‘‘subdivision (a), (b), (c), 22

(d), or (e)’’ and inserting ‘‘paragraphs (1) 23

through (9)’’; and 24

(4) by adding at the end the following: 25
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‘‘(b) UNFAIR, DISCRIMINATORY, AND DECEPTIVE 1

PRACTICES AND DEVICES.—Acts by a packer, swine con-2

tractor, or live poultry dealer that violate subsection (a)(1) 3

include the following: 4

‘‘(1) Refusal to provide, on the request of a 5

livestock producer, swine production contract grow-6

er, or poultry grower with which the packer, swine 7

contractor, or live poultry dealer has a marketing or 8

delivery contract, the relevant statistical information 9

and data used to determine the compensation paid 10

to the livestock producer, swine production contract 11

grower, or poultry grower, as applicable, under the 12

contract, including— 13

‘‘(A) feed conversion rates by house, lot, or 14

pen; 15

‘‘(B) feed analysis; 16

‘‘(C) breeder history; 17

‘‘(D) quality grade; 18

‘‘(E) yield grade; and 19

‘‘(F) delivery volume for any certified 20

branding program (such as programs for angus 21

beef or certified grassfed or Berkshire pork). 22

‘‘(2) Conduct or action that limits or attempts 23

to limit by contract the legal rights and remedies of 24
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a livestock producer, swine production contract 1

grower, or poultry grower, including the right— 2

‘‘(A) to a trial by jury, unless the livestock 3

producer, swine production contract grower, or 4

poultry grower, as applicable, is voluntarily 5

bound by an arbitration provision in a contract; 6

‘‘(B) to pursue all damages available under 7

applicable law; and 8

‘‘(C) to seek an award of attorneys’ fees, 9

if available under applicable law. 10

‘‘(3) Termination of a poultry growing arrange-11

ment or swine production contract with no basis 12

other than an allegation that the poultry grower or 13

swine production contract grower failed to comply 14

with an applicable law, rule, or regulation. 15

‘‘(4) A representation, omission, or practice 16

that is likely to mislead a livestock producer, swine 17

production contract grower, or poultry grower re-18

garding a material condition or term in a contract 19

or business transaction. 20

‘‘(c) UNDUE OR UNREASONABLE PREFERENCES, AD-21

VANTAGES, PREJUDICES, AND DISADVANTAGES.— 22

‘‘(1) IN GENERAL.—Acts by a packer, swine 23

contractor, or live poultry dealer that violate sub-24

section (a)(2) include the following: 25
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‘‘(A) A retaliatory action (including coer-1

cion or intimidation) or the threat of retaliatory 2

action— 3

‘‘(i) in connection with the execution, 4

termination, extension, or renewal of a 5

contract or agreement with a livestock pro-6

ducer, swine production contract grower, 7

or poultry grower aimed to discourage the 8

exercise of the rights of the livestock pro-9

ducer, swine production contract grower, 10

or poultry grower under this Act or any 11

other law; and 12

‘‘(ii) in response to lawful communica-13

tion (including as described in paragraph 14

(2)), association, or assertion of rights by 15

a livestock producer, swine production con-16

tract grower, or poultry grower. 17

‘‘(B) Use of the tournament system for 18

poultry as described in paragraph (3). 19

‘‘(2) LAWFUL COMMUNICATION DESCRIBED.—A 20

lawful communication referred to in paragraph 21

(1)(A)(ii) includes— 22

‘‘(A) a communication with officials of a 23

Federal agency or Members of Congress; 24

VerDate Sep 11 2014 00:31 Dec 04, 2020 Jkt 019200 PO 00000 Frm 00060 Fmt 6652 Sfmt 6201 E:\BILLS\S4929.IS S4929kj
oh

ns
on

 o
n 

D
S

K
79

L0
C

42
P

R
O

D
 w

ith
 B

IL
LS



61 

•S 4929 IS

‘‘(B) any lawful disclosure that dem-1

onstrates a reasonable belief of a violation of 2

this Act or any other law; and 3

‘‘(C) any other communication that assists 4

in carrying out the purposes of this Act. 5

‘‘(3) USE OF TOURNAMENT SYSTEM FOR POUL-6

TRY.— 7

‘‘(A) IN GENERAL.—Subject to subpara-8

graph (B), a live poultry dealer shall be in vio-9

lation of subsection (a)(2) if the live poultry 10

dealer determines the formula for calculating 11

the pay of a poultry grower in a tournament 12

group by comparing the performance of the 13

birds of other poultry growers in the group 14

using factors outside the control of the poultry 15

grower and within the control of the live poultry 16

dealer. 17

‘‘(B) EXCEPTION.—Under subparagraph 18

(A), a live poultry dealer shall not be found in 19

violation of subsection (a)(2) if the live poultry 20

dealer demonstrates through clear and con-21

vincing evidence that the inputs and services 22

described in subparagraph (C) that were used 23

in the comparative evaluation were substantially 24

the same in quality, quantity, and timing, as 25
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applicable, for all poultry growers in the tour-1

nament group. 2

‘‘(C) INPUTS AND SERVICES DESCRIBED.— 3

The inputs and services referred to in subpara-4

graph (B) include, with respect to poultry grow-5

ers in the same tournament group— 6

‘‘(i) the quantity, breed, sex, and age 7

of chicks delivered to each poultry grower; 8

‘‘(ii) the breed and age of the breeder 9

flock from which chicks are drawn for each 10

poultry grower; 11

‘‘(iii) the quality, type (such as starter 12

feed), and quantity of feed delivered to 13

each poultry grower; 14

‘‘(iv) the quality of and access to 15

medications for the birds of each poultry 16

grower; 17

‘‘(v) the number of birds in a flock de-18

livered to each poultry grower; 19

‘‘(vi) the timing of the pick-up of 20

birds for processing (including the age of 21

the birds and the number of days that the 22

birds are in the care of the poultry grower) 23

for each poultry grower; 24
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‘‘(vii) the death loss of birds during 1

pick-up, transport, and time spent at the 2

processing plant for each poultry grower; 3

‘‘(viii) condemnations of parts of birds 4

due to actions in processing for each poul-5

try grower; 6

‘‘(ix) condemnations of whole birds 7

due to the fault of the poultry grower; 8

‘‘(x) the death loss of birds due to the 9

fault of the poultry grower; 10

‘‘(xi) the stated reasons for the cause 11

of the death losses and condemnations de-12

scribed in clauses (vii) through (x); 13

‘‘(xii) the type and classification of 14

each poultry grower; and 15

‘‘(xiii) any other input or service that 16

may have an impact on feed conversion to 17

weight gain efficiency or the life span of 18

the birds of each poultry grower. 19

‘‘(d) HARM TO COMPETITION NOT REQUIRED.—In 20

determining whether an act, device, or conduct is a viola-21

tion under paragraph (1) or (2) of subsection (a), a find-22

ing that the act, device, or conduct adversely affected or 23

is likely to adversely affect competition is not required.’’. 24

(b) EFFECTIVE DATE.— 25
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(1) IN GENERAL.—Subject to paragraph (2), 1

paragraph (8) of section 202(a) of the Packers and 2

Stockyards Act, 1921 (7 U.S.C. 192) (as designated 3

by subsection (a)(2)) shall take effect on the date of 4

enactment of this Act. 5

(2) TRANSITION RULES.—In the case of a pack-6

er that, on the date of enactment of this Act, owns, 7

feeds, or controls livestock intended for slaughter in 8

violation of paragraph (8) of section 202(a) of the 9

Packers and Stockyards Act, 1921 (7 U.S.C. 192) 10

(as designated by subsection (a)(2)), that paragraph 11

shall take effect— 12

(A) in the case of a packer of swine, begin-13

ning on the date that is 18 months after the 14

date of enactment of this Act; and 15

(B) in the case of a packer of any other 16

type of livestock, beginning not later than 180 17

days after the date of enactment of this Act, as 18

determined by the Secretary. 19

SEC. 503. SPOT MARKET PURCHASES OF LIVESTOCK BY 20

PACKERS. 21

The Packers and Stockyards Act, 1921, is amended 22

by inserting after section 202 (7 U.S.C. 192) the fol-23

lowing: 24
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‘‘SEC. 202A. SPOT MARKET PURCHASES OF LIVESTOCK BY 1

PACKERS. 2

‘‘(a) DEFINITIONS.—In this section: 3

‘‘(1) COVERED PACKER.— 4

‘‘(A) IN GENERAL.—The term ‘covered 5

packer’ means a packer that is required under 6

subtitle B of the Agricultural Marketing Act of 7

1946 (7 U.S.C. 1635 et seq.) to report to the 8

Secretary each reporting day information on the 9

price and quantity of livestock purchased by the 10

packer. 11

‘‘(B) EXCLUSION.—The term ‘covered 12

packer’ does not include a packer that owns 13

only 1 livestock processing plant. 14

‘‘(2) NONAFFILIATED PRODUCER.—The term 15

‘nonaffiliated producer’ means a producer of live-16

stock— 17

‘‘(A) that sells livestock to a packer; 18

‘‘(B) that has less than 1 percent equity 19

interest in the packer; 20

‘‘(C) that has no officers, directors, em-21

ployees, or owners that are officers, directors, 22

employees, or owners of the packer; 23

‘‘(D) that has no fiduciary responsibility to 24

the packer; and 25
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‘‘(E) in which the packer has no equity in-1

terest. 2

‘‘(3) SPOT MARKET SALE.— 3

‘‘(A) IN GENERAL.—The term ‘spot mar-4

ket sale’ means a purchase and sale of livestock 5

by a packer from a producer— 6

‘‘(i) under an agreement that specifies 7

a firm base price that may be equated with 8

a fixed dollar amount on the date the 9

agreement is entered into; 10

‘‘(ii) under which the livestock are 11

slaughtered not more than 7 days after the 12

date on which the agreement is entered 13

into; and 14

‘‘(iii) under circumstances in which a 15

reasonable competitive bidding opportunity 16

exists on the date on which the agreement 17

is entered into. 18

‘‘(B) REASONABLE COMPETITIVE BIDDING 19

OPPORTUNITY.—For the purposes of subpara-20

graph (A)(iii), a reasonable competitive bidding 21

opportunity shall be considered to exist if— 22

‘‘(i) no written or oral agreement pre-23

cludes the producer from soliciting or re-24

ceiving bids from other packers; and 25
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‘‘(ii) no circumstance, custom, or 1

practice exists that— 2

‘‘(I) establishes the existence of 3

an implied contract (as determined in 4

accordance with the Uniform Com-5

mercial Code); and 6

‘‘(II) precludes the producer from 7

soliciting or receiving bids from other 8

packers. 9

‘‘(b) GENERAL RULE.—Of the quantity of livestock 10

that is slaughtered by a covered packer during each re-11

porting day in each plant, the covered packer shall slaugh-12

ter not less than the applicable percentage specified in 13

subsection (c) of the quantity through spot market sales 14

from nonaffiliated producers. 15

‘‘(c) APPLICABLE PERCENTAGES.— 16

‘‘(1) IN GENERAL.—Except as provided in para-17

graph (2), the applicable percentage shall be 50 per-18

cent. 19

‘‘(2) EXCEPTIONS.—In the case of a covered 20

packer that reported to the Secretary in the 2018 21

annual report that more than 60 percent of the live-22

stock of the covered packer were committed procure-23

ment livestock, the applicable percentage shall be the 24

greater of— 25
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‘‘(A) the difference between the percentage 1

of committed procurement so reported and 100 2

percent; and 3

‘‘(B)(i) during each of calendar years 2020 4

and 2021, 20 percent; 5

‘‘(ii) during each of calendar years 2022 6

and 2023, 30 percent; and 7

‘‘(iii) during calendar year 2024 and each 8

calendar year thereafter, 50 percent. 9

‘‘(d) NONPREEMPTION.—This section does not pre-10

empt any requirement of a State or political subdivision 11

of a State that requires a covered packer to purchase on 12

the spot market a greater percentage of the livestock pur-13

chased by the covered packer than is required under this 14

section.’’. 15

SEC. 504. INVESTIGATION OF LIVE POULTRY DEALERS. 16

(a) ADMINISTRATIVE ENFORCEMENT AUTHORITY 17

OVER LIVE POULTRY DEALERS.—Sections 203, 204, and 18

205 of the Packers and Stockyards Act, 1921 (7 U.S.C. 19

193, 194, 195) are amended by inserting ‘‘, live poultry 20

dealer,’’ after ‘‘packer’’ each place it appears. 21

(b) AUTHORITY TO REQUEST TEMPORARY INJUNC-22

TION OR RESTRAINING ORDER.—Section 408(a) of the 23

Packers and Stockyards Act, 1921 (7 U.S.C. 228a(a)) is 24
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amended by inserting ‘‘or poultry care’’ after ‘‘on account 1

of poultry’’. 2

(c) VIOLATIONS BY LIVE POULTRY DEALERS.—Sec-3

tion 411 of the Packers and Stockyards Act, 1921 (7 4

U.S.C. 228b–2) is amended— 5

(1) in subsection (a), in the first sentence, by 6

striking ‘‘any provision of section 207 or section 410 7

of’’; and 8

(2) in subsection (b), in the first sentence, by 9

striking ‘‘any provisions of section 207 or section 10

410’’ and inserting ‘‘any provision’’. 11

SEC. 505. AWARD OF ATTORNEY FEES. 12

Section 204 of the Packers and Stockyards Act, 1921 13

(7 U.S.C. 194) is amended by adding at the end the fol-14

lowing: 15

‘‘(i) ATTORNEY’S FEE.—The court shall award a rea-16

sonable attorney’s fee as part of the costs to a prevailing 17

plaintiff in a civil action under this section.’’. 18

SEC. 506. TECHNICAL AMENDMENTS. 19

(a) Section 203 of the Packers and Stockyards Act, 20

1921 (7 U.S.C. 193) is amended— 21

(1) in subsection (a), in the first sentence— 22

(A) by striking ‘‘he shall cause’’ and in-23

serting ‘‘the Secretary shall cause’’; and 24
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(B) by striking ‘‘his charges’’ and inserting 1

‘‘the charges’’; 2

(2) in subsection (b), in the first sentence, by 3

striking ‘‘he shall make a report in writing in which 4

he shall state his findings’’ and inserting ‘‘the Sec-5

retary shall make a report in writing in which the 6

Secretary shall state the findings of the Secretary’’; 7

and 8

(3) in subsection (c), by striking ‘‘he’’ and in-9

serting ‘‘the Secretary’’. 10

(b) Section 204 of the Packers and Stockyards Act, 11

1921 (7 U.S.C. 194) is amended— 12

(1) in subsection (a), by striking ‘‘he has his’’ 13

and inserting ‘‘the packer, live poultry dealer, or 14

swine contractor has the’’; 15

(2) in subsection (c), by striking ‘‘his officers, 16

directors, agents, and employees’’ and inserting ‘‘the 17

officers, directors, agents, and employees of the 18

packer, live poultry dealer, or swine packer’’; 19

(3) in subsection (f), in the second sentence— 20

(A) by striking ‘‘his findings’’ and insert-21

ing ‘‘the findings of the Secretary’’; and 22

(B) by striking ‘‘he’’ and inserting ‘‘the 23

Secretary’’; and 24
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(4) in subsection (g), by striking ‘‘his officers, 1

directors, agents, and employees’’ and inserting ‘‘the 2

officers, directors, agents, and employees of the 3

packer, live poultry dealer, or swine packer’’. 4

Subtitle B—Local Agriculture 5

Market Program 6

SEC. 511. LOCAL AGRICULTURE MARKET PROGRAM. 7

Section 210A(i)(1) of the Agricultural Marketing Act 8

of 1946 (7 U.S.C. 1627c(i)(1)) is amended by striking 9

‘‘2019 and’’ and inserting ‘‘2019, and $500,000,000 for’’. 10

Subtitle C—Conservation and 11

Renewable Energy Programs 12

SEC. 521. CONSERVATION TECHNICAL ASSISTANCE. 13

Section 6 of the Soil Conservation and Domestic Al-14

lotment Act (16 U.S.C. 590f) is amended— 15

(1) by striking the section designation and 16

heading and all that follows through ‘‘There is’’ in 17

subsection (a) and inserting the following: 18

‘‘SEC. 6. FUNDING; CONSERVATION TECHNICAL ASSIST-19

ANCE FUND. 20

‘‘(a) FUNDING.— 21

‘‘(1) MANDATORY FUNDING.—Of the funds of 22

the Commodity Credit Corporation, the Secretary of 23

Agriculture shall use to carry out this Act 24

$2,100,000,000 for each fiscal year. 25
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‘‘(2) AUTHORIZATION OF APPROPRIATIONS.— 1

There are’’; and 2

(2) in the undesignated matter following para-3

graph (2) (as so designated) of subsection (a), by 4

striking ‘‘Appropriations’’ and inserting the fol-5

lowing: 6

‘‘(3) AVAILABILITY OF APPROPRIATIONS FOR 7

NURSERY STOCK.—Appropriations’’. 8

SEC. 522. CONSERVATION STEWARDSHIP PROGRAM. 9

(a) SUPPLEMENTAL PAYMENTS FOR CLIMATE STEW-10

ARDSHIP PRACTICES.—Section 1240L(d) of the Food Se-11

curity Act of 1985 (16 U.S.C. 3839aa–24(d)) is amend-12

ed— 13

(1) in the subsection heading, by striking ‘‘RO-14

TATIONS AND ADVANCED GRAZING MANAGEMENT’’ 15

and inserting ‘‘ROTATIONS, ADVANCED GRAZING 16

MANAGEMENT, AND CLIMATE STEWARDSHIP PRAC-17

TICES’’; 18

(2) in paragraph (1)— 19

(A) by redesignating subparagraphs (B) 20

and (C) as subparagraphs (C) and (D), respec-21

tively; and 22

(B) by inserting after subparagraph (A) 23

the following: 24
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‘‘(B) CLIMATE STEWARDSHIP PRACTICE.— 1

The term ‘climate stewardship practice’ means 2

any of the following practices: 3

‘‘(i) Alley cropping. 4

‘‘(ii) Biochar incorporation. 5

‘‘(iii) Conservation cover. 6

‘‘(iv) Conservation crop rotation. 7

‘‘(v) Contour buffer strips. 8

‘‘(vi) Contour farming. 9

‘‘(vii) Cover crops. 10

‘‘(viii) Critical area planting. 11

‘‘(ix) Cross wind trap strips. 12

‘‘(x) Field borders. 13

‘‘(xi) Filter strips. 14

‘‘(xii) Forage and biomass planting, 15

including the use of native prairie seed 16

mixtures. 17

‘‘(xiii) Forest stand improvements. 18

‘‘(xiv) Grassed waterways. 19

‘‘(xv) Hedgerow planting. 20

‘‘(xvi) Herbaceous wind barriers. 21

‘‘(xvii) Multistory cropping. 22

‘‘(xviii) Nutrient management, includ-23

ing nitrogen stewardship activities. 24

‘‘(xix) Prescribed grazing. 25
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‘‘(xx) Range planting. 1

‘‘(xxi) Residue and tillage manage-2

ment with no till. 3

‘‘(xxii) Residue and tillage manage-4

ment with reduced till. 5

‘‘(xxiii) Riparian forest buffers. 6

‘‘(xxiv) Riparian herbaceous buffers. 7

‘‘(xxv) Silvopasture establishment. 8

‘‘(xxvi) Stripcropping. 9

‘‘(xxvii) Tree and shrub establish-10

ment, including planting for a high rate of 11

carbon sequestration. 12

‘‘(xxviii) Upland wildlife habitat. 13

‘‘(xxix) Vegetative barriers. 14

‘‘(xxx) Wetland restoration. 15

‘‘(xxxi) Windbreak renovation. 16

‘‘(xxxii) Windbreaks and shelterbelts. 17

‘‘(xxxiii) Woody residue treatment. 18

‘‘(xxxiv) Any other vegetative or man-19

agement conservation activity that signifi-20

cantly— 21

‘‘(I) reduces greenhouse gas 22

emissions; 23

‘‘(II) increases carbon sequestra-24

tion; or 25
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‘‘(III) enhances resilience to in-1

creased weather volatility.’’; 2

(3) in paragraph (2)— 3

(A) in subparagraph (A), by striking ‘‘or’’ 4

at the end; 5

(B) in subparagraph (B), by striking the 6

period at the end and inserting ‘‘; or’’; and 7

(C) by adding at the end the following: 8

‘‘(C) conservation activities relating to cli-9

mate stewardship practices.’’; and 10

(4) in paragraph (3), by striking ‘‘rotations or 11

advanced grazing management’’ and inserting ‘‘rota-12

tions, advanced grazing management, or conserva-13

tion activities relating to climate stewardship prac-14

tices’’. 15

(b) PAYMENT LIMITATIONS.—Section 1240L(f) of 16

the Food Security Act of 1985 (16 U.S.C. 3839aa–24(f)) 17

is amended by striking ‘‘fiscal years 2019 through 2023’’ 18

and inserting ‘‘the period of fiscal years 2019 through 19

2023, the period of fiscal years 2024 through 2028, or 20

the period of fiscal years 2029 through 2033’’. 21

(c) FUNDING.—Section 1241 of the Food Security 22

Act of 1985 (16 U.S.C. 3841) is amended— 23

(1) in subsection (a)— 24
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(A) in the matter preceding paragraph (1), 1

by striking ‘‘2023’’ and inserting ‘‘2030’’; and 2

(B) in paragraph (3)(B)— 3

(i) in clause (iii), by striking 4

‘‘$750,000,000’’ and inserting 5

‘‘$2,750,000,000’’; 6

(ii) in clause (iv)— 7

(I) by striking ‘‘$800,000,000’’ 8

and inserting ‘‘$2,800,000,000’’; and 9

(II) by striking ‘‘and’’ at the end; 10

(iii) in clause (v)— 11

(I) by striking ‘‘$1,000,000,000’’ 12

and inserting ‘‘$3,000,000,000’’; and 13

(II) by striking the period at the 14

end and inserting ‘‘; and’’; and 15

(iv) by adding at the end the fol-16

lowing: 17

‘‘(vi) $3,000,000,000 for each of fiscal 18

years 2024 through 2030.’’; 19

(2) in subsection (b), by striking ‘‘2023’’ and 20

inserting ‘‘2030’’; and 21

(3) by adding at the end the following: 22

‘‘(k) FUNDING FOR CLIMATE STEWARDSHIP PRAC-23

TICES.—Of the funds made available under subsection 24

(a)(3)(B), the Secretary shall set aside $2,000,000,000 for 25
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each of fiscal years 2021 through 2030 to be used exclu-1

sively to enroll in the conservation stewardship program 2

contracts comprised predominantly of conservation activi-3

ties relating to climate stewardship practices (as defined 4

in section 1240L(d)(1)) or bundles of practices comprised 5

predominantly of conservation activities relating to climate 6

stewardship practices (as so defined).’’. 7

SEC. 523. RURAL ENERGY FOR AMERICA PROGRAM. 8

Section 9007 of the Farm Security and Rural Invest-9

ment Act of 2002 (7 U.S.C. 8107) is amended— 10

(1) in subsection (c)(3)(A), by striking ‘‘25’’ 11

and inserting ‘‘40’’; and 12

(2) in subsection (f)(1)— 13

(A) in subparagraph (D), by striking 14

‘‘and’’ at the end; 15

(B) in subparagraph (E), by striking ‘‘for 16

fiscal’’ and all that follows through the period 17

at the end and inserting ‘‘for each of fiscal 18

years 2014 through 2020; and’’; and 19

(C) by adding at the end the following: 20

‘‘(F) $500,000,000 for fiscal year 2021 21

and each fiscal year thereafter.’’. 22
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SEC. 524. CONSERVATION AND RENEWABLE ENERGY PRO-1

GRAMS PRIORITY. 2

Each socially disadvantaged farmer or rancher, in-3

cluding each eligible Black individual that receives a land 4

grant under section 203(a)(2), shall be given priority— 5

(1) for conservation technical assistance under 6

the Soil Conservation and Domestic Allotment Act 7

(16 U.S.C. 590a et seq.); 8

(2) under the conservation stewardship program 9

under subchapter B of that chapter (16 U.S.C. 10

3839aa–21 et seq.); and 11

(3) under the Rural Energy for America Pro-12

gram established under section 9007 of the Farm 13

Security and Rural Investment Act of 2002 (7 14

U.S.C. 8107). 15

Æ 
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What GAO Found 
GAO’s work found racial and income disparities in access to financial services 
and availability of credit.  

• Lower-income or minority households were less likely to access traditional 
banking services and more likely to use costlier products and services, such 
as payday loans or loans against tax refunds. Generally, these households 
used alternative financial services providers and products because they did 
not have checking or savings accounts or were unable to obtain credit or 
discouraged from applying for credit from a bank. 

• Women and minority farmers and ranchers, including tribal members, had 
less access to credit than other agricultural businesses.  

• Minority-owned small businesses generally had lower approval rates for 
credit sought and were approved for smaller shares of financing they sought. 

GAO’s work also has shown persistent income and wealth disparities that 
present disproportionate challenges to financial security in retirement for minority 
and poorer households.  

• Wealth was consistently lower for older minority households relative to White 
households in the same income groupings. For example, for households with 
incomes between $40,000 and $69,000 in 2016, average White household 
wealth was about $304,000 and average minority wealth was $71,000.  

• Low-income and minority households had lower participation in retirement 
savings plans and lower levels of other nonretirement assets such as home 
equity and other financial assets than White households.  

GAO work identified selected regulatory issues and developments related to fair 
lending, including data limitations and fair lending concerns associated with 
technology applications. 

• Data limitations pose fair lending oversight and enforcement challenges, 
particularly in nonmortgage credit markets where lenders are prohibited from 
collecting data on personal characteristics such as race and nationality. 

• There is some evidence that regulations, such as for anti-money laundering, 
may add burden for financial institutions that can negatively affect consumer 
access to financial services, although GAO also found that the potential 
negative effect on the availability of credit is likely modest. 

• “Fintech”—use of technology and innovation to provide financial products 
and services—can expand credit access for borrowers (for example, lenders 
could assess their creditworthiness with alternative data such as bill 
payments). But the lending discrimination risks in fintech use of alternative 
data are not fully understood. 

View GAO-21-399T. For more information, 
contact Michael E. Clements at (202) 512-
8678 or ClementsM@gao.gov. 

Why GAO Did This Study 
As GAO has long reported, income, 
wealth, and other inequalities are 
associated with racial and other 
disparities in access to financial 
services and financial security in 
retirement. 

Income and wealth inequality in the 
United States have increased over 
several decades. There is concern 
among some researchers and policy 
makers that these disparities may 
indicate potential problems for the 
financial security of many Americans in 
retirement. 

Concerns about discrimination in credit 
markets also have long existed. Fair 
lending laws are intended to address 
the concerns by prohibiting 
discrimination in credit provision on the 
basis of race, national origin, gender, 
and other characteristics. However, the 
occurrence and magnitude of 
discrimination remain unclear, 
particularly in nonmortgage credit 
markets. 

This statement summarizes 
information on more than a decade of 
GAO work related to the relationship 
between racial, income, wealth, and 
other inequalities and access to 
financial services and retirement 
security, and highlights related 
regulatory issues and industry 
developments. For a full list of the 
reports, see Related GAO Products.   
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February 24, 2021 

Chairman Green, Ranking Member Barr, and Members of the 
Subcommittee: 

I am pleased to submit this statement summarizing GAO’s work on fair 
lending, access, and retirement security issues. While concerns about 
discrimination in credit markets have long existed, the occurrence and 
magnitude of discrimination remain unclear, particularly in nonmortgage 
credit markets. But as GAO has long reported, income, wealth, and other 
inequalities are associated with racial and other disparities in access to 
financial services and financial security in retirement. 

The Equal Credit Opportunity Act and other fair lending laws prohibit 
discrimination in all forms of credit transactions, including consumer, 
business, and mortgage loans. To support enforcement of the fair lending 
laws, the Home Mortgage Disclosure Act (HMDA) provides for disclosure 
of information about mortgage loan applicants and borrowers. Such 
information is intended to help identify possible discriminatory lending 
patterns. 

This statement provides findings from our past reports on (1) racial and 
other disparities in access to financial services by businesses and 
individuals; (2) racial and other disparities affecting economic security in 
retirement; and (3) selected regulatory issues related to fair lending and 
access to financial services. See the Related GAO Products page for a 
list of the GAO reports on which we based this statement. These reports 
provide a detailed description of our sources and methodology. In 
addition, we updated some data where appropriate. 

We conducted the work on which this statement is based in accordance 
with generally accepted government auditing standards. Those standards 
require that we plan and perform the audit to obtain sufficient, appropriate 
evidence to provide a reasonable basis for our findings and conclusions 
based on our audit objectives. We believe that the evidence obtained 
provides a reasonable basis for our findings and conclusions based on 
our audit objectives. 

Letter 
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Our recent work has found that minority- and women-owned businesses 
had less access to credit than other businesses. For example, in a 2019 
report, we found that women and minority farmers and ranchers received 
a disproportionately small share of farm loans and agricultural credit 
overall.1 More specifically, women and minority farmers and ranchers 
represented an estimated 17 percent of primary producers in a 
Department of Agriculture survey, but accounted for 13 percent of farms 
with loans and 8 percent of outstanding total agricultural debt. 

Advocacy groups, lending industry representatives, and federal officials 
cited several factors that could contribute to the disparities: women and 
minority farmers and ranchers are more likely to operate smaller, lower-
revenue farms, have weaker credit histories, or lack clear title to their 
agricultural land, which can make it difficult to qualify for loans. Advocacy 
groups also said some women and minority farmers and ranchers face 
actual or perceived unfair treatment in lending, may be dissuaded from 
applying for credit because of past experience, or may not be fully aware 
of credit options and lending requirements.2 

                                                                                                                       
1GAO, Agricultural Lending: Information on Credit and Outreach to Socially 
Disadvantaged Farmers and Ranchers Is Limited, GAO-19-539 (Washington, D.C.: July 
11, 2019). 

2Most agricultural lending is done by commercial banks or the Farm Credit System, which 
is regulated by the Farm Credit Administration. Farm Credit System lenders have 
responsibilities to expand credit access to young, beginning, and small farmers and 
ranchers. The Department of Agriculture facilitates outreach in a broad based effort 
including on USDA-guaranteed farm loans. According to the Farm Credit Administration, 
the Farm Credit System is not statutorily mandated to focus on providing financial 
opportunities to any other group. 

Racial and Other 
Disparities in Access 
to Financial Services 
and Availability of 
Credit 

Minority- and Women-
Owned Businesses Had 
Less Access to Credit 
Than Other Businesses 

https://www.gao.gov/products/GAO-19-539
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In another 2019 report, we found that multiple issues limit tribal access to 
agricultural credit.3 Tribal stakeholders and experts reported a general 
lack of commercial credit on tribal lands for reasons including land tenure 
issues, lenders’ legal concerns, and capital constraints at some lending 
institutions. For example, constraints on tribal members’ ability to use 
tribal trust land as collateral can negatively affect how lenders assess 
borrowers’ creditworthiness.4 Tribal stakeholders and experts also said 
tribal members may not have applied for loans because loan officers 
directly discouraged them or they heard of other tribal members being 
denied loans. Some experts told us Native credit unions, community 
banks, and loan funds were a growing source of agricultural credit for 
tribal members. But a 2014 survey found that 56 percent of the Native 
credit unions, community banks, and loan funds that made agricultural 
loans reported not having enough capital for such loans, with a total 
unmet need of at least $3 million in the previous year.5 

More generally, differences by race in small business access to credit 
appear to be persistent. A 2018 survey found that, on average, approval 
rates for loans or lines of credit and cash advances that minority-owned 
firms sought at small banks or online lenders were lower than those for 
White-owned firms.6 For example, 56 percent of minority-owned business 
applicants were approved for at least some of the financing they sought at 
small banks, compared to 73 percent of White-owned firm applicants. 
Minority-owned firms also were approved for smaller shares of the 
financing they sought than White-owned firms. This is in line with previous 
findings.7 For example, in 2014 Black-owned firms were the most likely to 
have applied for bank financing, but least likely to be fully funded (less 
than half of the applications—a rate more than 10 percentage points 

                                                                                                                       
3GAO, Indian Issues: Agricultural Credit Needs and Barriers to Lending on Tribal Lands, 
GAO-19-464 (Washington, D.C.: May 9, 2019). 

4Long-term agricultural loans are typically used to acquire, construct, and develop land 
and buildings and are secured by real estate. But most tribal lands can be used as loan 
collateral only in certain circumstances or with federal permission. 

5First Nations Oweesta Corporation, Food Financing Efforts 2014: Native CDFI Support of 
Native Farmers & Ranchers (Longmont, Colo.: 2014). 

6Federal Reserve Bank of Atlanta, Small Business Credit Survey: Report on Minority 
Owned Firms (Atlanta, Ga.: December 2019). The results did not control for firm 
characteristics. 

7Board of Governors of the Federal Reserve System, Report to the Congress on the 
Availability of Credit to Small Businesses (Washington, D.C.: September 2017).  

https://www.gao.gov/products/GAO-19-464
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higher than all other racial categories). We found similar results in a 2008 
review of studies on minority business lending.8 

Lower-income or minority households also were less likely to access 
traditional banking services and more likely to use costlier products and 
services, such as payday loans or loans against tax refunds.9 For 
example, in a 2018 report we found that lower-income households 
generally were more likely to use alternative financial services providers 
(such as payday or auto title lenders, pawnshops, and check cashers) 
than higher-income households, despite bank and credit union branches 
being relatively near.10 In 2019, the Federal Deposit Insurance 
Corporation found that households with less than $75,000 in income were 
more likely than those with higher incomes to report having used an 
alternative financial services provider in the past 12 months.11 

Lack of proximity or access to banks or credit unions did not appear to be 
a major reason for using alternative financial service providers. We 
estimated that low-income communities in rural areas and larger urban 
areas had at least as many bank and credit union branches within 2 miles 
as middle-income communities, all else being equal. Rather, the 
households used alternative providers—at least in part—because they did 
not have checking or savings accounts or because they were unable to 
obtain credit or discouraged from applying for credit from a bank. The 
Federal Deposit Insurance Corporation estimated in 2019 the share of 
households with income of less than $15,000 that did not have a checking 

                                                                                                                       
8GAO, Fair Lending: Race and Gender Data Are Limited for Nonmortgage Lending, 
GAO-08-698 (Washington, D.C.: June 27, 2008). We reviewed eight studies on minority 
business lending. Seven of the eight studies found that lenders denied loans to Black-
owned businesses or required them to pay higher interest rates for loans significantly 
more often than for White-owned businesses. The studies we reviewed found that 
Hispanic-owned businesses also were denied credit or charged higher interest rates more 
often than White-owned businesses with similar risk characteristics. 

9A payday loan is a small-dollar loan (usually $100–$500) and repayable in a short term, 
usually 2 weeks. Consumers can pay fees of $15–$20 for every $100 borrowed.   

10GAO, Community Reinvestment Act: Options for Treasury to Consider to Encourage 
Services and Small-Dollar Loans When Reviewing Framework, GAO-18-244 (Washington, 
D.C.: Feb. 14, 2018). 

11Federal Deposit Insurance Corporation, How America Banks: Household Use of 
Banking and Financial Services, 2019 FDIC Survey (Washington, D.C.: Oct. 19, 2020).  
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or savings account was about 22.7 percentage points higher than 
households with $75,000 or more.12 

In a 2019 report, we focused on alternative financial products—so called 
“tax-time” loans or advances—which tens of millions of Americans have 
used in recent years.13 We found that Black households were 36 percent 
more likely to use these products than White households after controlling 
for other factors.14 We also found that lower-income households were 
more likely to use tax-time products than higher-income households, 
particularly when they used paid tax preparers to file their taxes. 

Users of tax-time products tend to have immediate cash needs and the 
products generally provide more cash at a lower cost than alternatives 
such as payday, pawnshop, or car title loans. However, fees for some 
products increased in 2018 and consumers may not always have been 
aware of the total costs associated with their use before they obtained the 
product. 

 

 

 

 

 

 

                                                                                                                       
12Federal Deposit Insurance Corporation, How America Banks. 

13GAO, Tax Refund Products: Product Mix Has Evolved and IRS Should Improve Data 
Quality, GAO-19-269 (Washington, D.C.: Apr. 5, 2019).   

14Banks issue these products through paid tax return preparers to help taxpayers file 
taxes and get advances or loans against tax refunds.   
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In a 2019 report, we found income and wealth disparities among older 
households—55 and older—were sizeable and disparities existed by race 
(see fig. 1). More specifically, income and wealth were consistently lower 
over time for older households with a minority head of household relative 
to those with a White head of household, and these disparities existed 
across all quintiles and all years. For example, for the middle wealth 
quintile, average wealth for White households in 1989 was about 
$203,000 and for minority households in the same quintile, around 
$45,000. Differences for this quintile in 2016 were similar, with average 
White household wealth at about $304,000 and average minority 
household wealth at about $71,000.15 

                                                                                                                       
15GAO, Retirement Security: Income and Wealth Disparities Continue through Old Age, 
GAO-19-587 (Washington, D.C.: Aug. 9, 2019). All reported amounts are in 2016 dollars. 
We used data from the Survey of Consumer Finances, a triennial, cross-sectional survey 
produced by the Board of Governors of the Federal Reserve System. We divided 
households into groups of five or quintiles by income and wealth. We found similar results 
using data from the Health and Retirement Study, a nationally representative survey that 
follows the same set of Americans from their 50s through the rest of their lives. We divided 
survey households into five quintiles, or earnings groups, based on the number of 
households and their mid-career household earnings (earnings between ages 41–50). We 
generally found significant differences in income and wealth by race and ethnicity within 
earnings groups as the households aged into their retirement years.  
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Figure 1: Estimated Wealth of Older Households in the Middle and Top 20 Percent of the Wealth Distribution by Race, 1989–
2016 

 
Notes: We defined wealth as net worth, or assets minus debt. Averages represent mean estimates. 
The lines overlapping the bars represent 95 percent confidence intervals. Older households are those 
in which survey respondents or any spouses or partners were aged 55 or older in the year of the 
survey. We defined minority as someone Black, Asian, or Hispanic. We ranked the households by 
their net worth and broke them into five equally sized groups, or quintiles. Each year of data in our 
analysis, and, therefore, each quintile included different sets of households over time. 

 

Low-income and minority households have faced challenges in achieving 
retirement security that include the income and wealth disparities 
discussed above, lower participation in retirement savings plans, and 
lower levels of other assets such as home equity. Households primarily 
rely on three main sources of retirement income: Social Security, 
employer-sponsored pension plans—defined benefit and defined 
contribution plans—and other nonretirement plan savings and 
investments, such as home equity, stocks, bonds, and savings. 
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In a 2016 report, we found income and race differences in access to and 
savings in defined contribution plans.16 

• Low-income households had less savings in and access to defined 
contribution plans than other income groups as of 2013.17 Among 
working households, only 25 percent of low-income households had 
any defined contribution savings, compared to 81 percent of high-
income households. For households with such savings, the median 
for low-income working households was an estimated $10,400, 
compared to $201,500 for high-income households.18 Lower plan 
access and participation rates among low-income households 
contributed to the discrepancy in plan savings.19 

• Similarly, minority households had less plan access and savings than 
White households. For example, an estimated 64 percent of White, 47 
percent of Black, and 31 percent of Hispanic working households had 
defined contribution savings in 2013. The estimated median balance 
for White households was $58,800; for Black households, $16,400; 
and for Hispanic households, $18,900. When able to access such a 

                                                                                                                       
16GAO, Retirement Security: Low Defined Contribution Savings May Pose Challenges, 
GAO-16-408 (Washington D.C.: May 5, 2016). Over the past three decades, employers 
largely have shifted from offering defined benefit plans in which workers accrue 
guaranteed lifetime benefits, to offering defined contribution plans, in which workers 
accumulate savings in personal accounts such as 401(k) plans and Individual Retirement 
Accounts to fund their retirements.   

17The ranges of income groups for working households were $0–$56,700 (median savings 
estimate in this range is $10,400, plus or minus $1,500) for the lowest usual household 
income group; $57,700–$87,600 ($28,400, plus or minus $5,500) for the second lowest 
income group; $88,100–$133,900 ($60,900, plus or minus $6,200) for the second highest 
income group; and $135,000 and above ($201,500, plus or minus $28,300) for the highest 
group. 

18We have similar findings in GAO-19-587: In 2016, 89 percent of the households in the 
bottom wealth quintile had no retirement accounts, and another 10 percent had account 
balances of less than $50,000. More than half the households in the middle wealth quintile 
had retirement accounts, and almost all of these households had less than $200,000 in 
their accounts.  

19For instance, about 35 percent of low-income working households had access to a 
defined contribution plan, compared to 80 percent of high-income working households. 
And an estimated 64 percent of low-income working households participated in a plan 
compared to 95 percent of high-income working households.  
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plan, differences in household participation by race and ethnicity were 
small.20 

Additionally, disparities in the overall accumulation of nonretirement 
assets may account for racial and ethnic disparities in retirement security. 
A study we reviewed for this statement found that home equity accounts 
for the largest part of most U.S. families’ wealth, but home ownership is 
unequally distributed along racial and ethnic lines.21 Disparities in 
homeownership rates (73 percent for Whites, 47 percent for Latinos, and 
45 percent for Blacks), home equity ($86,800 for Whites at the median, 
compared to $50,000 for Blacks and $48,000 for Latinos), and 
neighborhood housing values substantially contribute to the racial wealth 
gap. According to the authors, because White families are more likely to 
receive inheritances and other family assistance to put a down payment 
on a home, they are often able to acquire home equity many years earlier 
than Black and Latino families, offering a head start on wealth-building. 

Home equity has historically been an important source of retirement 
security as people age. In a 2020 report on retirement security for women 
age 70 and older, we found that between 40 and 50 percent of 
households with older women who owned a home, either outright or with 
a mortgage, reported high confidence in their retirement security, 
compared to 24 percent of those who were renting. In addition, renters 
were significantly more likely to have low household retirement 
confidence than homeowners overall.22 In another study, we found that 
renting among Black households increased from 54 percent in 2001 to 58 
percent in 2017.23 In contrast, renting among White households ranged 
from 26 to 29 percent. Moreover, minority households were more 
commonly rent-burdened—that is, rents were above 30 percent of 
household income. 

                                                                                                                       
20For instance, 88 percent of White, 81 percent of Black, and 80 percent of Hispanic 
working households participated when they had access to a defined contribution plan.  

21Demos and Institute for Assets and Social Policy, “The Racial Wealth Gap: Why Policy 
Matters” (New York: June 21, 2016). 

22GAO, Retirement Security: Older Women Report Facing a Financially Uncertain Future, 
GAO-20-435 (Washington, D.C.: July 14, 2020).  

23GAO, Rental Housing: As More Households Rent, the Poorest Face Affordability and 
Housing Quality Challenges, GAO-20-427 (Washington D.C.: May 27, 2020).  
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And in the 2019 report we previously discussed, other nonretirement 
assets (besides home equity or vehicles) such as stocks, bonds, and 
savings were a significant source of retirement security for the top quintile 
of households. Estimated average wealth in these assets was about $3.3 
million in 2016 for the top quintile, which was more than the average 
value of their home equity.24 

 

 

 

 

The Home Mortgage Disclosure Act (HMDA) requires certain lenders to 
collect and publicly report data on the race, ethnicity, and sex of mortgage 
loan borrowers. HMDA data are the only publicly available source of 
nationwide loan-level data on the supply and demand for mortgage credit. 
In 2010, the Dodd-Frank Wall Street Reform and Consumer Protection 
Act addressed HMDA data limitations that our 2009 report identified.25 
Consequently, the Consumer Financial Protection Bureau required 
mortgage lenders to report the new data points starting in 2018. 
Examples of some of the new data points include borrower’s age, 
borrower’s credit score, combined loan-to-value ratio, and whether the 
loan is an open-end line of credit. 

In 2018, Congress passed the Economic Growth, Regulatory Relief, and 
Consumer Protection Act, which exempts certain small insured banks and 
credit unions from reporting the new HMDA data. Prior to the act, in 2009, 
we raised concerns about regulatory burden from additional HMDA 
requirements on smaller entities, and in 2018, community banks and 

                                                                                                                       
24GAO-19-587.  

25GAO, Fair Lending: Data Limitations and the Fragmented U.S. Financial Regulatory 
Structure Challenge Federal Oversight and Enforcement Efforts, GAO-09-704 
(Washington, D.C.: July 15, 2009).   
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credit unions raised similar concerns.26 As required by law, we are 
currently reviewing how the reporting exemptions affect HMDA data 
availability at the national and local levels.27 

There is no parallel to HMDA for data on nonmortgage loans (such as 
small business, credit card, and automobile loans). Regulations generally 
prohibit lenders from collecting information on applicants’ personal 
characteristics to prevent lending discrimination.28 However, some 
members of Congress and consumer advocates argue that the prohibition 
on data collection has limited the ability of researchers, regulators, 
Congress, and the public to monitor nonmortgage lending practices and 
identify possible discrimination.29 

As discussed previously, we found that women and minority farmers and 
ranchers faced challenges accessing credit, but we could not determine if 
this was a result of discriminatory lending practices due to the lack of 
personal characteristic data on a large portion of agricultural loan 
applications.30 Some advocates with whom we spoke expressed concern 
about the lack of accurate public information on lending to these groups, 
which they said forces them to rely on anecdotal evidence in attempts to 
monitor potential discrimination. Similarly, in a July 2009 report we found 

                                                                                                                       
26GAO, Community Banks and Credit Unions: Regulators Could Take Additional Steps to 
Address Compliance Burdens, GAO-18-213 (Washington, D.C.: Feb. 13, 2018). 
Interviews and focus groups we conducted with representatives of over 60 community 
banks and credit unions indicated regulations for reporting mortgage characteristics, 
reviewing transactions for potentially illicit activity, and disclosing mortgage terms and 
costs to consumers were the most burdensome. 

27Pub. L. No. 115-174, § 104(b) (2018). 

28See 12 C.F.R. § 1002.5(b); see also 12 C.F.R. § 1002.5(a) (setting forth certain 
circumstances when a creditor may obtain otherwise protected applicant information). The 
Equal Credit Opportunity Act prohibits creditors from discriminating against credit 
applicants on the basis of race, color, religion, national origin, sex, marital status, or age; 
because an applicant receives income from a public assistance program; or because an 
applicant has in good faith exercised any right under the Consumer Credit Protection Act. 
15 U.S.C. § 1691(a). 

29Section 1071 of the Dodd-Frank Wall Street Reform and Consumer Protection Act 
amended the Equal Credit Opportunity Act to require financial institutions to compile, 
maintain, and submit to the Consumer Financial Protection Bureau certain data on 
applications for credit for women-owned, minority-owned, and small businesses. In 
December 2020, the agency reported that it was writing proposed regulations to 
implement section 1071. 

30GAO-19-539.  
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that personal characteristic data would enhance transparency by helping 
researchers and others better assess the potential risk for 
discrimination.31 

While requiring lenders to report additional data would impose costs on 
them, particularly smaller institutions, options exist to mitigate such costs 
to some degree, such as limiting the reporting requirements to larger 
institutions. We are currently conducting a review of the Consumer 
Financial Protection Bureau and the Office of the Comptroller of the 
Currency’s oversight of fair lending. 

In the past two decades, financial regulators implemented many new 
regulations in the aftermath of events such as the September 11 terrorist 
attacks and the financial crisis in 2007–2009. Community banks and 
credit unions have expressed concerns about the burden that additional 
regulations have created. The regulations were intended to address the 
risks and problematic practices that contributed or led to the events, and 
included provisions that ranged from strengthening financial institutions’ 
anti-money laundering programs to creating additional protections for 
mortgage lending and strengthening oversight of financial institutions. 

In multiple recent reports, we found some evidence of these rules 
affecting access to financial services and creating a regulatory burden for 
some institutions. 

• In 2018, we reported that the requirements of Bank Secrecy Act 
(BSA) and its implementing regulations may affect access to financial 
services in some communities.32 For example, half of the 91 banks 
that responded to a GAO survey reported terminating at least one 
money transmitter account in 2014–2016.33 Money transmitters 
provide financial services to people less likely to use traditional 
banking services. In addition, more than 70 percent of Southwest 
border banks reported terminating cash-intensive small business 

                                                                                                                       
31GAO-09-704.  

32GAO, Bank Secrecy Act: Derisking along the Southwest Border Highlights Need for 
Regulators to Enhance Retrospective Reviews, GAO-18-263 (Washington, D.C.: Feb. 16, 
2018).  

33GAO, Bank Secrecy Act: Examiners Need More Information on How to Assess Banks’ 
Compliance Controls for Money Transmitter Accounts, GAO-20-46 (Washington, D.C.: 
Dec. 3, 2019). 
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accounts, such as retail stores and restaurants—partly to manage 
perceived regulatory concerns about facilitating money laundering. 

• Ten of 11 banks we studied for a 2020 report did not impose any 
direct fees or other charges on customers to recoup their BSA-related 
compliance costs, but minimized such costs by not offering certain 
higher-risk products and services or not servicing certain types of 
customers and locations.34 For example, at least six of the 11 banks 
said they did not offer accounts to money services businesses 
because of the potentially greater and more costly due diligence, 
monitoring, and reporting involved. 

• But in another 2018 report, we found that some compliance burdens 
arose from misunderstanding these disclosure regulations—which in 
turn may have led institutions to take actions not actually required.35 
We used econometric models to determine that community banks’ 
small business lending since 2010 can be explained largely by 
macroeconomic, local market, and bank characteristics, and that the 
potential effect of regulatory changes was likely modest.36 

Nevertheless, we recommended that regulators improve their processes 
and procedures. Specifically, in a 2018 report on financial regulators’ 
compliance with the Regulatory Flexibility Act—intended to minimize 
regulatory burden on small entities—we found deficiencies in the way 
most financial regulators conducted their regulatory flexibility analyses 
when issuing rulemakings.37 We recommended that they improve their 
related policies and procedures so as not to potentially undermine the 
intended goal of the act. 

                                                                                                                       
34GAO, Anti-Money Laundering: Opportunities Exist to Increase Law Enforcement Use of 
Bank Secrecy Act Reports, and Banks’ Costs to Comply with the Act Varied, GAO-20-574 
(Washington, D.C.: Sept. 22, 2020).  

35GAO-18-213.  

36GAO, Community Banks: Effect of Regulations on Small Business Lending and 
Institutions Appears Modest, but Lending Data Could Be Improved, GAO-18-312 
(Washington, D.C.: Aug. 6, 2018).  

37GAO, Financial Services Regulations: Procedures for Reviews under Regulatory 
Flexibility Act Need to Be Enhanced, GAO-18-256 (Washington, D.C.: Jan. 30, 2018). The 
Regulatory Flexibility Act requires regulatory agencies to provide an assessment—a 
regulatory flexibility analysis—of a rule’s potential impact on small entities and consider 
alternatives that may reduce burden. Alternatively, agencies may certify that a rule would 
not have a significant economic impact on a substantial number of small entities instead of 
performing a regulatory flexibility analysis. 
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In a 2018 report on financial technology, we identified several potential 
consumer benefits of “fintech” products, including lower cost and 
increased access or inclusion.38 Fintech refers to the use of technology 
and innovation to provide financial products and services, such as 
electronic payments, loans, or financial advice to consumers and 
businesses. Because fintech providers often have fewer staff and lower 
overhead costs, they may be able to pass these cost savings on to 
consumers by offering lower rates or fees on products, including loans. 

Fintech has been expanding access for borrowers with weaker credit 
histories, or who might have difficulty qualifying under traditional 
standards. For example, several (five of 11) fintech lenders with which we 
spoke in 2018 said they use alternative data (such as bill payment 
history) to supplement traditional data when making a credit decision.39 
Using alternative data may allow fintech lenders to offer loans to 
consumers whose traditional credit history may have been insufficient for 
banks to extend them credit. 

Regulators and industry stakeholders also noted the potential for use of 
alternative data to expand access to credit (such as to some among the 
estimated 45 million people who lack traditional credit scores) or offer 
lower-cost access to financial services.40 Using alternative data may 
enhance assessment of a borrower’s creditworthiness. For instance, the 
borrower may be placed in a better credit classification and receive lower-
priced credit than would be available using traditional data alone. Fintech 
robo-advising services offer low-cost investment advice provided solely 
by algorithms instead of humans, which can make that advice more 

                                                                                                                       
38GAO, Financial Technology, Additional Steps by Regulators Could Better Protect 
Consumers and Aid Regulatory Oversight, GAO-18-254 (Washington, D.C.: Mar. 22, 
2018).   

39GAO, Financial Technology: Agencies Should Provide Clarification on Lenders' Use of 
Alternative Data, GAO-19-111 (Washington, D.C.: Dec. 19, 2018). Alternative data consist 
of any information not traditionally used by the three national consumer reporting agencies 
when calculating a credit score.   

40See Board of Governors of the Federal Reserve System, Consumer Financial Protection 
Bureau, Federal Deposit Insurance Corporation, National Credit Union Administration, and 
Office of the Comptroller of the Currency, Interagency Statement on the Use of Alternative 
Data in Credit Underwriting (Washington, D.C.: Dec. 3, 2019). In the statement, the 
regulators recognize the potential benefits of alternative data and state that a well-
designed compliance management program allows firms to understand the opportunities, 
risks and compliance requirements before using alternative data.  
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accessible to consumers who cannot meet account minimums at 
traditional advisers. 

However, fintech also presents challenges and potential discrimination 
risks for borrowers. Borrowers could face challenges in checking and 
correcting alternative data that some fintech lenders use to make 
underwriting decisions because these data are not typically reflected in 
credit reports.41 Although consumers face risk of discrimination regardless 
of whether they borrow from a traditional or fintech lender, the risks are 
not fully understood with fintech lenders that use alternative data. Fintech 
firms assessing applicant creditworthiness with information and criteria 
highly correlated with a protected class may lead to a disproportionate 
negative effect. For example, according to a Federal Reserve System 
newsletter, it has been reported that some lenders consider whether a 
consumer’s online social network includes people with poor credit 
histories, which can raise concerns about discrimination against those 
living in disadvantaged areas.42 We are currently conducting a study of 
the use of alternative data in mortgage lending. 

In conclusion, racial, income, and other disparities have significant 
economic impacts, whether they be on the financial services consumers 
can obtain and at what cost or on their ability to achieve retirement 
security. Fintech may help address some of the access issues, but also 
raises some fair lending concerns. 

Chairman Green, Ranking Member Barr, and Members of the 
Subcommittee, this completes my statement for the record. 

For further information regarding this statement, please contact Michael 
E. Clements at (202) 512-8678 or ClementsM@gao.gov. Contact points 
for our Offices of Congressional Relations and Public Affairs may be 
found on the last page of this statement. 

Individuals who made key contributions to this statement include Karen 
Tremba (Assistant Director), Silvia Arbelaez-Ellis (Analyst in Charge), 
Elizabeth Leibinger, Barbara Roesmann, Jessica Sandler, and Jena Y. 

                                                                                                                       
41All 11 of the fintech lenders we interviewed in 2018 stated that they test their 
underwriting model for accuracy or compliance with fair lending laws, including testing to 
ensure their credit models do not discriminate against “protected classes,” such as race or 
marital status. See GAO-19-111.  

42Federal Reserve System, Consumer Compliance Outlook, 2nd issue (2017).    
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Union Calendar No. 1 
117TH CONGRESS 

1ST SESSION H. R. 1319 
[Report No. 117–7] 

To provide for reconciliation pursuant to title II of S. Con. Res. 5. 

IN THE HOUSE OF REPRESENTATIVES 

FEBRUARY 24, 2021 

Mr. YARMUTH, from the Committee on the Budget, reported the following bill; 

which was committed to the Committee of the Whole House on the State 

of the Union and ordered to be printed 
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A BILL 
To provide for reconciliation pursuant to title II of S. Con. 

Res. 5. 
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Be it enacted by the Senate and House of Representa-1

tives of the United States of America in Congress assembled, 2

SECTION 1. SHORT TITLE. 3

This Act may be cited as the ‘‘American Rescue Plan 4

Act of 2021’’. 5

SEC. 2. TABLE OF CONTENTS. 6

The table of contents for this Act is as follows: 7

Sec. 1. Short title. 

Sec. 2. Table of contents. 

TITLE I—COMMITTEE ON AGRICULTURE 

Subtitle A—Agriculture 

Sec. 1001. Food Supply Chain and Agriculture Pandemic Response. 

Sec. 1002. Emergency grants for rural health care. 

Sec. 1003. Pandemic program administration funds. 

Sec. 1004. Funding for the USDA Office of Inspector General for oversight of 

COVID—19-related programs. 

Sec. 1005. Farm loan assistance for socially disadvantaged farmers and ranch-

ers. 

Sec. 1006. Assistance and support for socially disadvantaged farmers, ranchers, 

forest land owners and operators, and groups. 

Sec. 1007. Funding for Food for Peace title II Grants. 

Subtitle B—Nutrition 

Sec. 1011. Supplemental nutrition assistance program. 

Sec. 1012. Additional assistance for SNAP online purchasing and technology 

improvements. 

Sec. 1013. Additional funding for nutrition assistance programs. 

Sec. 1014. Commodity supplemental food program. 

TITLE II—COMMITTEE ON EDUCATION AND LABOR 

Subtitle A—Education Matters 

PART 1—DEPARTMENT OF EDUCATION 

Sec. 2001. Elementary and secondary school emergency relief fund. 

Sec. 2002. Higher education emergency relief fund. 

Sec. 2003. Maintenance of effort and maintenance of equity. 

Sec. 2004. Outlying areas. 

Sec. 2005. Bureau of Indian Education. 

Sec. 2006. Gallaudet University. 

Sec. 2007. Student aid administration. 

Sec. 2008. Howard University. 

Sec. 2009. National Technical Institute for the Deaf. 

Sec. 2010. Institute of Education Sciences. 
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Sec. 2011. Program administration. 

Sec. 2012. Office of inspector general. 

Sec. 2013. Modification of revenue requirements for proprietary institutions of 

higher education. 

PART 2—MISCELLANEOUS 

Sec. 2021. National endowment for the arts. 

Sec. 2022. National endowment for the humanities. 

Sec. 2023. Institute of museum and library services. 

Sec. 2024. COVID-19 response resources for the preservation and mainte-

nance of Native American languages. 

Subtitle B—Labor Matters 

Sec. 2101. Raising the Federal minimum wage. 

Sec. 2102. Funding for Department of Labor Worker Protection Activities. 

Sec. 2103. Eligibility for workers’ compensation benefits for Federal employees 

diagnosed with COVID–19. 

Sec. 2104. Compensation pursuant to the Longshore and Harbor Workers’ 

Compensation Act. 

Subtitle C—Human Services and Community Supports 

Sec. 2201. Additional funding for aging and disability services programs. 

Sec. 2202. Supporting older Americans and their families. 

Sec. 2203. Child Care and Development Block Grant Program. 

Sec. 2204. Child Care Stabilization. 

Sec. 2205. Head Start. 

Sec. 2206. Programs for survivors. 

Sec. 2207. Child abuse prevention and treatment. 

Sec. 2208. LIHEAP. 

Sec. 2209. Department of Health and Human Services. 

Sec. 2210. Corporation for National and Community Service and the National 

Service Trust. 

Subtitle D—Child Nutrition & Related Programs 

Sec. 2301. Improvements to WIC benefits. 

Sec. 2302. WIC program modernization. 

Sec. 2303. Meals and supplements reimbursements for individuals who have not 

attained the age of 25. 

Sec. 2304. Pandemic EBT program. 

Subtitle E—COBRA Continuation Coverage 

Sec. 2401. Preserving health benefits for workers. 

TITLE III—COMMITTEE ON ENERGY AND COMMERCE 

Subtitle A—Public Health 

CHAPTER 1—VACCINES AND THERAPEUTICS 

Sec. 3001. Funding for COVID–19 vaccine activities at the centers for disease 

control and prevention. 

Sec. 3002. Funding for vaccine confidence activities. 
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Sec. 3003. Funding for supply chain for COVID–19 vaccines, therapeutics, and 

medical supplies. 

Sec. 3004. Funding for COVID–19 vaccine, therapeutic, and device activities at 

the Food and Drug Administration. 

CHAPTER 2—TESTING 

Sec. 3011. Funding for COVID–19 testing, contact tracing, and mitigation ac-

tivities. 

Sec. 3012. Funding for SARS–CoV–2 genomic sequencing and surveillance. 

Sec. 3013. Funding for global health. 

Sec. 3014. Funding for data modernization and forecasting center. 

CHAPTER 3—PUBLIC HEALTH WORKFORCE 

Sec. 3021. Funding for public health workforce. 

Sec. 3022. Funding for Medical Reserve Corps. 

CHAPTER 4—PUBLIC HEALTH INVESTMENTS 

Sec. 3031. Funding for community health centers and community care. 

Sec. 3032. Funding for National Health Service Corps. 

Sec. 3033. Funding for Nurse Corps. 

Sec. 3034. Funding for teaching health centers that operate graduate medical 

education. 

Sec. 3035. Funding for COVID–19 testing, contact tracing, and mitigation ac-

tivities in congregate settings. 

Sec. 3036. Funding for family planning. 

Sec. 3037. Funding for children under the care of the Department of Health 

and Human Services. 

Sec. 3038. Funding for Office of Inspector General. 

CHAPTER 5—INDIAN HEALTH 

Sec. 3041. Funding for Indian health. 

CHAPTER 6—MENTAL HEALTH AND SUBSTANCE USE DISORDER 

Sec. 3051. Funding for block grants for community mental health services. 

Sec. 3052. Funding for block grants for prevention and treatment of substance 

abuse. 

Sec. 3053. Funding for mental and behavioral health training for health care 

professionals, paraprofessionals, and public safety officers. 

Sec. 3054. Funding for education and awareness campaign encouraging healthy 

work conditions and use of mental and behavioral health serv-

ices by health care professionals. 

Sec. 3055. Funding for grants for health care providers to promote mental and 

behavioral health among their health professional workforce. 

Sec. 3056. Funding for community-based funding for local substance use dis-

order services. 

Sec. 3057. Funding for community-based funding for local behavioral health 

needs. 

Sec. 3058. Funding for the National Child Traumatic Stress Network. 

Sec. 3059. Funding for Project AWARE. 

Sec. 3059A. Funding for youth suicide prevention. 

Sec. 3059B. Funding for behavioral health workforce education and training. 

CHAPTER 7—EXCHANGE GRANT PROGRAM 
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Sec. 3061. Establishing a grant program for Exchange modernization. 

Subtitle B—Medicaid 

Sec. 3101. Mandatory coverage of COVID–19 vaccines and administration and 

treatment under Medicaid. 

Sec. 3102. Modifications to certain coverage under Medicaid for pregnant and 

postpartum women. 

Sec. 3103. Allowing for medical assistance under Medicaid for inmates during 

30-day period preceding release. 

Sec. 3104. Enhanced Federal Medicaid support for community-based mobile 

crisis intervention services. 

Sec. 3105. Temporary increase in FMAP for medical assistance under State 

Medicaid plans which begin to expend amounts for certain 

mandatory individuals. 

Sec. 3106. Extension of 100 percent Federal medical assistance percentage to 

Urban Indian Health Organizations and Native Hawaiian 

Health Care Systems. 

Sec. 3107. Sunset of limit on maximum rebate amount for single source drugs 

and innovator multiple source drugs. 

Sec. 3108. Additional support for Medicaid home and community-based services 

during the COVID–19 emergency period. 

Sec. 3109. Funding for State strike teams for resident and employee safety in 

nursing facilities. 

Subtitle C—Children’s Health Insurance Program 

Sec. 3201. Mandatory coverage of COVID–19 vaccines and administration and 

treatment under CHIP. 

Sec. 3202. Modifications to certain coverage under CHIP for pregnant and 

postpartum women. 

Subtitle D—Other Provisions 

CHAPTER 1—ENSURING ENVIRONMENTAL HEALTH AND RATEPAYER 

PROTECTION DURING THE PANDEMIC 

Sec. 3301. Funding for pollution and disparate impacts of the COVID–19 pan-

demic. 

Sec. 3302. Funding for LIHEAP. 

Sec. 3303. Funding for water assistance program. 

CHAPTER 2—DISTANCE LEARNING AND CONSUMER PROTECTION DURING 

THE COVID–19 PANDEMIC 

Sec. 3311. Funding for consumer product safety fund to protect consumers 

from potentially dangerous products related to COVID–19. 

Sec. 3312. Funding for E-Rate support for emergency educational connections 

and devices. 

CHAPTER 3—OVERSIGHT OF DEPARTMENT OF COMMERCE PREVENTION AND 

RESPONSE TO COVID–19 

Sec. 3321. Funding for Department of Commerce Inspector General. 

TITLE IV—COMMITTEE ON FINANCIAL SERVICES 

Subtitle A—Defense Production Act of 1950 
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Sec. 4001. COVID–19 emergency medical supplies enhancement. 

Subtitle B—Housing Provisions 

Sec. 4101. Emergency rental assistance. 

Sec. 4102. Emergency housing vouchers. 

Sec. 4103. Emergency assistance for rural housing. 

Sec. 4104. Housing assistance and supportive services programs for Native 

Americans. 

Sec. 4105. Housing counseling. 

Sec. 4106. Homelessness assistance and supportive services program. 

Sec. 4107. Homeowner Assistance Fund. 

Sec. 4108. Relief measures for section 502 and 504 direct loan borrowers. 

Subtitle C—Small Business (SSBCI) 

Sec. 4201. Reauthorization of the State Small Business Credit Initiative Act of 

2010. 

Subtitle D—Airlines 

Sec. 4301. Air Transportation Payroll Support Program Extension. 

TITLE V—COMMITTEE ON OVERSIGHT AND REFORM 

Subtitle A—Coronavirus State and Local Fiscal Recovery Funds 

Sec. 5001. Coronavirus State and Local Fiscal Recovery Funds. 

Subtitle B—Other Matters 

Sec. 5111. Emergency Federal Employee Leave Fund. 

Sec. 5112. Funding for the Government Accountability Office. 

Sec. 5113. Pandemic Response Accountability Committee funding availability. 

TITLE VI—COMMITTEE ON SMALL BUSINESS 

Sec. 6001. Modifications to paycheck protection program. 

Sec. 6002. Targeted EIDL advance. 

Sec. 6003. Support for restaurants. 

Sec. 6004. Community navigator pilot program. 

Sec. 6005. Shuttered venue operators. 

Sec. 6006. Direct appropriations. 

TITLE VII—COMMITTEE ON TRANSPORTATION AND 

INFRASTRUCTURE 

Subtitle A—Transportation and Infrastructure 

Sec. 7001. Federal Emergency Management Agency appropriation. 

Sec. 7002. Funeral assistance. 

Sec. 7003. Economic adjustment assistance. 

Sec. 7004. Great Lakes St. Lawrence Seaway Development Corporation oper-

ations and maintenance. 

Sec. 7005. Grants to the National Railroad Passenger Corporation. 

Sec. 7006. Federal Transit Administration grants. 

Sec. 7007. Relief for airports. 

Subtitle B—Aviation Manufacturing Jobs Protection 
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Sec. 7101. Definitions. 

Sec. 7102. Payroll support program. 

Subtitle C—Continued Assistance to Rail Workers 

Sec. 7201. Additional enhanced benefits under the Railroad Unemployment In-

surance Act. 

Sec. 7202. Extended unemployment benefits under the Railroad Unemployment 

Insurance Act. 

Sec. 7203. Extension of waiver of the 7-day waiting period for benefits under 

the Railroad Unemployment Insurance Act. 

Sec. 7204. Railroad Retirement Board and Office of the Inspector General 

funding. 

TITLE VIII—COMMITTEE ON VETERANS’ AFFAIRS 

Sec. 8001. Funding for claims and appeals processing. 

Sec. 8002. Funding availability for medical care and health needs. 

Sec. 8003. Funding for supply chain modernization. 

Sec. 8004. Funding for state homes. 

Sec. 8005. Funding for the Department of Veterans Affairs office of inspector 

general. 

Sec. 8006. Covid–19 veteran rapid retraining assistance program. 

Sec. 8007. Prohibition on copayments and cost sharing for veterans during 

emergency relating to COVID–19. 

TITLE IX—COMMITTEE ON WAYS AND MEANS 

Subtitle A—Crisis Support for Unemployed Workers 

Sec. 9001. Short title. 

PART 1—EXTENSION OF CARES ACT UNEMPLOYMENT PROVISIONS 

Sec. 9011. Extension of pandemic unemployment assistance. 

Sec. 9012. Extension of emergency unemployment relief for governmental enti-

ties and nonprofit organizations. 

Sec. 9013. Extension of Federal Pandemic Unemployment Compensation. 

Sec. 9014. Extension of full Federal funding of the first week of compensable 

regular unemployment for States with no waiting week. 

Sec. 9015. Extension of emergency State staffing flexibility. 

Sec. 9016. Extension of Pandemic Emergency Unemployment Compensation. 

Sec. 9017. Extension of temporary financing of short-time compensation pay-

ments in States with programs in law. 

Sec. 9018. Extension of temporary financing of short-time compensation agree-

ments for States without programs in law. 

PART 2—EXTENSION OF FFCRA UNEMPLOYMENT PROVISIONS 

Sec. 9021. Extension of temporary assistance for States with advances. 

Sec. 9022. Extension of full Federal funding of extended unemployment com-

pensation. 

PART 3—DEPARTMENT OF LABOR FUNDING FOR TIMELY, ACCURATE, AND 

EQUITABLE PAYMENT 

Sec. 9031. Funding for administration. 

VerDate Sep 11 2014 00:45 Feb 25, 2021 Jkt 019200 PO 00000 Frm 00008 Fmt 6652 Sfmt 6211 E:\BILLS\H1319.RH H1319pa
m

tm
an

n 
on

 D
S

K
B

C
07

H
B

2P
R

O
D

 w
ith

 B
IL

LS



9 

•HR 1319 RH

Sec. 9032. Funding for fraud prevention, equitable access, and timely payment 

to eligible workers. 

Subtitle B—Emergency Assistance to Families Through Home Visiting 

Programs 

Sec. 9101. Emergency assistance to families through home visiting programs. 

Subtitle C—Emergency Assistance to Children and Families 

Sec. 9201. Pandemic Emergency Assistance Fund. 

Subtitle D—Elder Justice and Support Guarantee 

Sec. 9301. Additional funding for aging and disability services programs. 

Subtitle E—Support to Skilled Nursing Facilities in Response to COVID–19 

Sec. 9401. Providing for infection control support to skilled nursing facilities 

through contracts with quality improvement organizations. 

Sec. 9402. Funding for strike teams for resident and employee safety in skilled 

nursing facilities. 

Subtitle F—Preserving Health Benefits for Workers 

Sec. 9500. Short title. 

Sec. 9501. Preserving health benefits for workers. 

Subtitle G—Promoting Economic Security 

PART 1—2021 RECOVERY REBATES TO INDIVIDUALS 

Sec. 9601. 2021 recovery rebates to individuals. 

PART 2—CHILD TAX CREDIT 

Sec. 9611. Child tax credit improvements for 2021. 

Sec. 9612. Application of child tax credit in possessions. 

PART 3—EARNED INCOME TAX CREDIT 

Sec. 9621. Strengthening the earned income tax credit for individuals with no 

qualifying children. 

Sec. 9622. Taxpayer eligible for childless earned income credit in case of quali-

fying children who fail to meet certain identification require-

ments. 

Sec. 9623. Credit allowed in case of certain separated spouses. 

Sec. 9624. Modification of disqualified investment income test. 

Sec. 9625. Application of earned income tax credit in possessions of the United 

States. 

Sec. 9626. Temporary special rule for determining earned income for purposes 

of earned income tax credit. 

PART 4—DEPENDENT CARE ASSISTANCE 

Sec. 9631. Refundability and enhancement of child and dependent care tax 

credit. 

Sec. 9632. Increase in exclusion for employer-provided dependent care assist-

ance. 
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PART 5—CREDITS FOR PAID SICK AND FAMILY LEAVE 

Sec. 9641. Extension of credits. 

Sec. 9642. Increase in limitations on credits for paid family leave. 

Sec. 9643. Expansion of leave to which paid family leave credits applies. 

Sec. 9644. Paid leave credits allowed for leave for COVID-vaccination. 

Sec. 9645. Application of non-discrimination rules. 

Sec. 9646. Reset of limitation on paid sick leave. 

Sec. 9647. Credits allowed against employer hospital insurance tax. 

Sec. 9648. Application of credits to certain governmental employers. 

Sec. 9649. Gross up of credit in lieu of exclusion from tax. 

Sec. 9650. Effective date. 

PART 6—EMPLOYEE RETENTION CREDIT 

Sec. 9651. Extension of employee retention credit. 

PART 7—PREMIUM TAX CREDIT 

Sec. 9661. Improving affordability by expanding premium assistance for con-

sumers. 

Sec. 9662. Temporary modification of limitations on reconciliation of tax cred-

its for coverage under a qualified health plan with advance pay-

ments of such credit. 

Sec. 9663. Application of premium tax credit in case of individuals receiving 

unemployment compensation during 2021. 

PART 8—MISCELLANEOUS PROVISIONS 

Sec. 9671. Repeal of election to allocate interest, etc. on worldwide basis. 

Sec. 9672. Tax treatment of targeted EIDL advances. 

Sec. 9673. Tax treatment of restaurant revitalization grants. 

Subtitle H—Pensions 

Sec. 9700. Short title. 

Sec. 9701. Temporary delay of designation of multiemployer plans as in endan-

gered, critical, or critical and declining status. 

Sec. 9702. Temporary extension of the funding improvement and rehabilitation 

periods for multiemployer pension plans in critical and endan-

gered status for 2020 or 2021. 

Sec. 9703. Adjustments to funding standard account rules. 

Sec. 9704. Special financial assistance program for financially troubled multi-

employer plans. 

Sec. 9705. Extended amortization for single employer plans. 

Sec. 9706. Extension of pension funding stabilization percentages for single em-

ployer plans. 

Sec. 9707. Modification of special rules for minimum funding standards for 

community newspaper plans. 

Sec. 9708. Cost of living adjustment freeze. 

Subtitle I—Child Care for Workers 

Sec. 9801. Child care assistance. 
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TITLE I—COMMITTEE ON 1

AGRICULTURE 2

Subtitle A—Agriculture 3

SEC. 1001. FOOD SUPPLY CHAIN AND AGRICULTURE PAN-4

DEMIC RESPONSE. 5

(a) APPROPRIATION.—In addition to amounts other-6

wise available, there is appropriated to the Secretary of 7

Agriculture for fiscal year 2021, out of any money in the 8

Treasury not otherwise appropriated, $4,000,000,000, to 9

remain available until expended, to carry out this section. 10

(b) USE OF FUNDS.—The Secretary of Agriculture 11

shall use the amounts made available pursuant to sub-12

section (a)— 13

(1) to purchase food and agricultural commod-14

ities; 15

(2) to purchase and distribute agricultural com-16

modities (including fresh produce, dairy, seafood, 17

eggs, and meat) to individuals in need, including 18

through delivery to nonprofit organizations and 19

through restaurants and other food related entities, 20

as determined by the Secretary, that may receive, 21

store, process, and distribute food items; 22

(3) to make grants and loans for small or 23

midsized food processors or distributors, seafood 24

processing facilities and processing vessels, farmers 25
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markets, producers, or other organizations to re-1

spond to COVID–19, including for measures to pro-2

tect workers against COVID–19; 3

(4) to make loans and grants and provide other 4

assistance to maintain and improve food and agricul-5

tural supply chain resiliency; and 6

(5) to make payments for necessary expenses 7

related to losses of crops (including losses due to 8

high winds or derechos) pursuant to title I of the 9

Additional Supplemental Appropriations for Disaster 10

Relief Act, 2019 (Public Law 116–20), as amended 11

by section 116 of the Continuing Appropriations 12

Act, 2020 (Public Law 116–59) and as further 13

amended by subsection (c) of section 791 of the 14

Further Consolidated Appropriations Act, 2020 15

(Public Law 116–94) for crop losses in crop year 16

2020. 17

(c) ANIMAL HEALTH.— 18

(1) COVID–19 ANIMAL SURVEILLANCE.—The 19

Secretary of Agriculture shall conduct monitoring 20

and surveillance of susceptible animals for incidence 21

of SARS–CoV–2. 22

(2) INTERGOVERNMENTAL COOPERATION.—Ac-23

tivities conducted under paragraph (1) shall be con-24
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sistent with guidance provided by the World 1

Organisation for Animal Health. 2

(3) FUNDING.—Out of the amounts made avail-3

able under subsection (a), the Secretary shall use 4

$300,000,000 to carry out this subsection. 5

(d) OVERTIME FEES.— 6

(1) SMALL ESTABLISHMENT; VERY SMALL ES-7

TABLISHMENT DEFINITIONS.—The terms ‘‘small es-8

tablishment’’ and ‘‘very small establishment’’ have 9

the meaning given those terms in the final rule enti-10

tled ‘‘Pathogen Reduction; Hazard Analysis and 11

Critical Control Point (HACCP) Systems’’ published 12

in the Federal Register on July 25, 1996 (61 Fed. 13

Reg. 38806). 14

(2) OVERTIME INSPECTION COST REDUC-15

TION.—Notwithstanding any other provision of law 16

and subject to the availability of funds under para-17

graph (3), the Secretary of Agriculture shall reduce 18

the amount of overtime inspection costs borne by 19

federally-inspected small establishments and very 20

small establishments engaged in meat, poultry, or 21

egg products processing and subject to the require-22

ments of the Federal Meat Inspection Act (21 23

U.S.C. 601 et seq.), the Poultry Products Inspection 24

Act (21 U.S.C. 451 et seq.), or the Egg Products 25
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Inspection Act (21 U.S.C. 1031 et seq.), for inspec-1

tion activities carried out during the period of fiscal 2

years 2021 through 2030. 3

(3) FUNDING.—Out of the amounts made avail-4

able under subsection (a), the Secretary shall use 5

$100,000,000 to carry out this subsection. 6

SEC. 1002. EMERGENCY GRANTS FOR RURAL HEALTH 7

CARE. 8

(a) GRANTS.—The Secretary of Agriculture (in this 9

section referred to as the ‘‘Secretary’’) shall use the funds 10

made available by this section to establish an emergency 11

pilot program not later than 150 days after the date of 12

enactment of this Act to provide grants to eligible appli-13

cants (as defined in section 3570.61(a) of title 7, Code 14

of Federal Regulations) to be awarded by the Secretary 15

based on needs related to the COVID–19 pandemic. 16

(b) USES.—An eligible applicant to whom a grant is 17

awarded under this section may use the grant funds for 18

costs, including those incurred prior to the issuance of the 19

grant, as determined by the Secretary, on facilities which 20

primarily serve rural areas (as defined in section 21

343(a)(13)(C) of the Consolidated Farm and Rural Devel-22

opment Act (7 U.S.C. 1991(a)(13)(C)), which are located 23

in a rural area, the median household income of the popu-24

lation to be served by which is less than the greater of 25
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the poverty line or the applicable percentage (determined 1

under section 3570.63(b) of title 7, Code of Federal Regu-2

lations) of the State nonmetropolitan median household 3

income, and for which the performance of construction 4

work shall meet the condition set forth in section 9003(f) 5

of the Farm Security and Rural Investment Act of 2002 6

(7 U.S.C. 8103(f)), to— 7

(1) increase capacity for vaccine distribution; 8

(2) provide drugs or medical supplies to in-9

crease medical surge capacity; 10

(3) reimburse for COVID–19-related expenses 11

and lost revenue to maintain capacity, including ex-12

penses and revenue losses incurred prior to the 13

awarding of the grant; 14

(4) increase telehealth capabilities, including 15

underlying health care information systems; 16

(5) construct temporary or permanent struc-17

tures to provide health care services, including vac-18

cine administration or testing; 19

(6) support staffing needs for vaccine adminis-20

tration or testing; and 21

(7) engage in any other efforts determined to 22

be critical to address the COVID–19 pandemic, in-23

cluding nutritional assistance to vulnerable individ-24

uals, as approved by the Secretary. 25
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(c) FUNDING.—In addition to amounts otherwise 1

available, there is appropriated to the Secretary for fiscal 2

year 2021, out of any money in the Treasury not otherwise 3

appropriated, $500,000,000, to remain available until 4

September 30, 2023, to carry out this section, of which 5

not more than 3 percent may be used by the Secretary 6

for administrative purposes and not more than 2 percent 7

may be used by the Secretary for technical assistance as 8

defined in section 306(a)(26) of the Consolidated Farm 9

and Rural Development Act (7 U.S.C. 1926(a)(26)). 10

SEC. 1003. PANDEMIC PROGRAM ADMINISTRATION FUNDS. 11

In addition to amounts otherwise available, there are 12

appropriated for fiscal year 2021, out of any money in 13

the Treasury not otherwise appropriated, $47,500,000, to 14

remain available until expended, for necessary administra-15

tive expenses associated with carrying out this subtitle. 16

SEC. 1004. FUNDING FOR THE USDA OFFICE OF INSPECTOR 17

GENERAL FOR OVERSIGHT OF COVID—19-RE-18

LATED PROGRAMS. 19

In addition to amounts otherwise made available, 20

there are appropriated for fiscal year 2021, out of any 21

money in the Treasury not otherwise appropriated, 22

$2,500,000, to remain available until September 30, 2022, 23

to carry out audits, investigations, and other oversight ac-24

tivities authorized under the Inspector General Act of 25
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1978 (5 U.S.C. App.) of projects and activities carried out 1

with funds made available to the Department of Agri-2

culture related to the COVID–19 pandemic. 3

SEC. 1005. FARM LOAN ASSISTANCE FOR SOCIALLY DIS-4

ADVANTAGED FARMERS AND RANCHERS. 5

(a) PAYMENTS.— 6

(1) APPROPRIATION.—For the purposes of ad-7

dressing the longstanding and widespread discrimi-8

nation against socially disadvantaged farmers and 9

ranchers in farm loan programs and across the De-10

partment of Agriculture, as documented for decades 11

by Congress and Federal agencies, and alleviating 12

discriminatory barriers preventing socially disadvan-13

taged farmers and ranchers from fully participating 14

in the American farm economy, in addition to 15

amounts otherwise available, there is appropriated to 16

the Secretary for fiscal year 2021, out of amounts 17

in the Treasury not otherwise appropriated, such 18

sums as may be necessary, to remain available until 19

expended, for the cost of loan modifications and pay-20

ments under this section. 21

(2) PAYMENTS.—Using a simplified process to 22

be determined by the Secretary, the Secretary shall 23

provide a payment in an amount equal to 120 per-24

cent of the outstanding indebtedness of each socially 25
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disadvantaged farmer or rancher as of January 1, 1

2021, to pay off the loan directly or to the socially 2

disadvantaged farmer or rancher (or a combination 3

of both), on each— 4

(A) direct farm loan made by the Secretary 5

to the socially disadvantaged farmer or rancher; 6

and 7

(B) farm loan guaranteed by the Secretary 8

the borrower of which is the socially disadvan-9

taged farmer or rancher. 10

(3) EFFECT ON ELIGIBILITY.—Notwithstanding 11

any other provision of law, the provision of a pay-12

ment under paragraph (2) to a socially disadvan-13

taged farmer or rancher shall not affect the eligi-14

bility of such farmer or rancher for a farm loan 15

after the date on which the payment is provided. 16

(b) DEFINITIONS.—In this section: 17

(1) FARM LOAN.—The term ‘‘farm loan’’ 18

means— 19

(A) a loan administered by the Farm Serv-20

ice Agency under subtitle A, B, or C of the 21

Consolidated Farm and Rural Development Act 22

(7 U.S.C. 1922 et seq.); and 23

(B) a Commodity Credit Corporation Farm 24

Storage Facility Loan. 25

VerDate Sep 11 2014 00:45 Feb 25, 2021 Jkt 019200 PO 00000 Frm 00018 Fmt 6652 Sfmt 6201 E:\BILLS\H1319.RH H1319pa
m

tm
an

n 
on

 D
S

K
B

C
07

H
B

2P
R

O
D

 w
ith

 B
IL

LS



19 

•HR 1319 RH

(2) SECRETARY.—The term ‘‘Secretary’’ means 1

the Secretary of Agriculture. 2

(3) SOCIALLY DISADVANTAGED FARMER OR 3

RANCHER.—The term ‘‘socially disadvantaged farm-4

er or rancher’’ has the meaning given the term in 5

section 2501(a) of the Food, Agriculture, Conserva-6

tion, and Trade Act of 1990 (7 U.S.C. 2279(a)). 7

SEC. 1006. ASSISTANCE AND SUPPORT FOR SOCIALLY DIS-8

ADVANTAGED FARMERS, RANCHERS, FOREST 9

LAND OWNERS AND OPERATORS, AND 10

GROUPS. 11

(a) APPROPRIATION.—In addition to amounts other-12

wise available, there is appropriated to the Secretary of 13

Agriculture for fiscal year 2021, out of any money in the 14

Treasury not otherwise appropriated, $1,010,000,000, to 15

remain available until expended, to carry out this section. 16

(b) ASSISTANCE.—The Secretary of Agriculture shall 17

use the amounts made available pursuant to subsection 18

(a)— 19

(1) to provide outreach, mediation, financial 20

training, capacity building training, cooperative de-21

velopment training and support, and other technical 22

assistance to socially disadvantaged groups; 23

(2) to provide grants and loans to improve land 24

access for socially disadvantaged farmers, ranchers, 25
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or forest landowners, including issues related to 1

heirs’ property in a manner as determined by the 2

Secretary; 3

(3) to support the development of agricultural 4

credit institutions that are designed to serve socially 5

disadvantaged groups, including other financing in-6

stitutions funded by the Farm Credit System; 7

(4) to support the activities of one or more eq-8

uity commissions; 9

(5) to support the development of one or more 10

legal centers focused on agricultural legal issues of 11

socially disadvantaged groups; 12

(6) to support and supplement research, edu-13

cation, and extension, as well as scholarships and 14

programs that provide internships and pathways to 15

Federal employment, at— 16

(A) colleges or universities eligible to re-17

ceive funds under the Act of August 30, 1890 18

(commonly known as the ‘‘Second Morrill Act’’) 19

(7 U.S.C. 321 et seq.), including Tuskegee Uni-20

versity; 21

(B) 1994 Institutions (as defined in sec-22

tion 532 of the Equity in Educational Land- 23

Grant Status Act of 1994 (7 U.S.C. 301 note; 24

Public Law 103–382)); 25
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(C) Alaska Native serving institutions and 1

Native Hawaiian serving institutions eligible to 2

receive grants under subsections (a) and (b), re-3

spectively, of section 1419B of the National Ag-4

ricultural Research, Extension, and Teaching 5

Policy Act of 1977 (7 U.S.C. 3156); 6

(D) Hispanic-serving institutions eligible to 7

receive grants under section 1455 of the Na-8

tional Agricultural Research, Extension, and 9

Teaching Policy Act of 1977 (7 U.S.C. 3241); 10

and 11

(E) the insular area institutions of higher 12

education located in the territories of the 13

United States, as referred to in section 1489 of 14

the National Agricultural Research, Extension, 15

and Teaching Policy Act of 1977 (7 U.S.C. 16

3361); 17

(7) to provide assistance to socially disadvan-18

taged farmers, ranchers, or forest landowners that 19

are former farm loan borrowers that suffered related 20

adverse actions or past discrimination or bias, as de-21

termined by the Secretary; and 22

(8) to establish pilot projects to provide tech-23

nical and financial assistance to socially disadvan-24

taged groups, including projects that focus on land 25
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acquisition, financial planning, technical assistance, 1

and credit. 2

(c) DEFINITIONS.—In this section: 3

(1) NONINDUSTRIAL PRIVATE FOREST LAND.— 4

The term ‘‘nonindustrial private forest land’’ has the 5

meaning given the term in section 1201(a)(18) of 6

the Food Security Act of 1985 (16 U.S.C. 7

3801(a)(18)). 8

(2) SOCIALLY DISADVANTAGED FARMER, 9

RANCHER, OR FOREST LANDOWNER.—The term ‘‘so-10

cially disadvantaged farmer, rancher, or forest land-11

owner’’ means a farmer, rancher, or owner or oper-12

ator of nonindustrial private forest land who is a 13

member of a socially disadvantaged group. 14

(3) SOCIALLY DISADVANTAGED GROUP.—The 15

term ‘‘socially disadvantaged group’’ has the mean-16

ing given the term in section 2501(a) of the Food, 17

Agriculture, Conservation, and Trade Act of 1990 (7 18

U.S.C. 2279(a)). 19

SEC. 1007. FUNDING FOR FOOD FOR PEACE TITLE II 20

GRANTS. 21

In addition to amounts otherwise made available, 22

there are appropriated for fiscal year 2021, out of any 23

money in the Treasury not otherwise appropriated, 24

$800,000,000, to remain available until September 30, 25
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2022, for expenses, not otherwise recoverable, and unre-1

covered prior years’ costs, including interest thereon, 2

under the Food for Peace Act (Public Law 83–480), for 3

commodities supplied in connection with dispositions 4

abroad under title II of said Act. 5

Subtitle B—Nutrition 6

SEC. 1011. SUPPLEMENTAL NUTRITION ASSISTANCE PRO-7

GRAM. 8

(a) VALUE OF BENEFITS.—Section 702(a) of division 9

N of the Consolidated Appropriations Act, 2021 (Public 10

Law 116–260) is amended by striking ‘‘June 30, 2021’’ 11

and inserting ‘‘September 30, 2021’’. 12

(b) SNAP ADMINISTRATIVE EXPENSES.—In addition 13

to amounts otherwise available, there is hereby appro-14

priated for fiscal year 2021, out of any amounts in the 15

Treasury not otherwise appropriated, $1,150,000,000, to 16

remain available until September 30, 2023, with amounts 17

to be obligated for each of fiscal years 2021, 2022, and 18

2023, for the costs of State administrative expenses asso-19

ciated with carrying out this section and administering the 20

supplemental nutrition assistance program established 21

under the Food and Nutrition Act of 2008 (7 U.S.C. 2011 22

et seq.), of which— 23

(1) $15,000,000 shall be for necessary expenses 24

of the Secretary of Agriculture (in this section re-25
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ferred to as the ‘‘Secretary’’) for management and 1

oversight of the program; and 2

(2) $1,135,000,000 shall be for the Secretary to 3

make grants to each State agency for each of fiscal 4

years 2021 through 2023 as follows: 5

(A) 75 percent of the amounts available 6

shall be allocated to States based on the share 7

of each State of households that participate in 8

the supplemental nutrition assistance program 9

as reported to the Department of Agriculture 10

for the most recent 12-month period for which 11

data are available, adjusted by the Secretary 12

(as of the date of the enactment of this Act) for 13

participation in disaster programs under section 14

5(h) of the Food and Nutrition Act of 2008 (7 15

U.S.C. 2014(h)); and 16

(B) 25 percent of the amounts available 17

shall be allocated to States based on the in-18

crease in the number of households that partici-19

pate in the supplemental nutrition assistance 20

program as reported to the Department of Ag-21

riculture over the most recent 12-month period 22

for which data are available, adjusted by the 23

Secretary (as of the date of the enactment of 24

this Act) for participation in disaster programs 25
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under section 5(h) of the Food and Nutrition 1

Act of 2008 (7 U.S.C. 2014(h)). 2

SEC. 1012. ADDITIONAL ASSISTANCE FOR SNAP ONLINE 3

PURCHASING AND TECHNOLOGY IMPROVE-4

MENTS. 5

(a) FUNDING.—In addition to amounts otherwise 6

made available, there is appropriated for fiscal year 2021, 7

out of any amounts in the Treasury not otherwise appro-8

priated, $25,000,000 to remain available through Sep-9

tember 30, 2026, to carry out this section. 10

(b) USE OF FUNDS.—The Secretary of Agriculture 11

may use the amounts made available pursuant to sub-12

section (a)— 13

(1) to make technological improvements to im-14

prove online purchasing in the supplemental nutri-15

tion assistance program established under the Food 16

and Nutrition Act of 2008 (7 U.S.C. 2011 et seq.); 17

(2) to modernize electronic benefit transfer 18

technology; 19

(3) to support the mobile technologies dem-20

onstration projects and the use of mobile tech-21

nologies authorized under section 7(h)(14) of the 22

Food and Nutrition Act of 2008 (7 U.S.C. 23

2016(h)(14)); and 24
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(4) to provide technical assistance to educate 1

retailers on the process and technical requirements 2

for the online acceptance of the supplemental nutri-3

tion assistance program benefits, for mobile pay-4

ments, and for electronic benefit transfer moderniza-5

tion initiatives. 6

SEC. 1013. ADDITIONAL FUNDING FOR NUTRITION ASSIST-7

ANCE PROGRAMS. 8

Section 704 of division N of the Consolidated Appro-9

priations Act, 2021 (Public Law 116–260) is amended— 10

(1) by striking ‘‘In addition’’ and inserting the 11

following: 12

‘‘(a) COVID–19 RESPONSE FUNDING.—In addi-13

tion’’; and 14

(2) by adding at the end the following— 15

‘‘(b) ADDITIONAL FUNDING.—In addition to any 16

other funds made available, there is appropriated for fiscal 17

year 2021, out of any money in the Treasury not otherwise 18

appropriated, $1,000,000,000 to remain available until 19

September 30, 2027, for the Secretary of Agriculture to 20

provide grants to the Commonwealth of Northern Mariana 21

Islands, Puerto Rico, and American Samoa for nutrition 22

assistance, of which $30,000,000 shall be available to pro-23

vide grants to the Commonwealth of Northern Mariana 24

Islands for such assistance.’’. 25
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SEC. 1014. COMMODITY SUPPLEMENTAL FOOD PROGRAM. 1

In addition to amounts otherwise made available, 2

there is appropriated for fiscal year 2021, out of any 3

money in the Treasury not otherwise appropriated, 4

$37,000,000, to remain available until September 30, 5

2022, for activities authorized by section 4(a) of the Agri-6

culture and Consumer Protection Act of 1973 (7 U.S.C. 7

612c note). 8

TITLE II—COMMITTEE ON 9

EDUCATION AND LABOR 10

Subtitle A—Education Matters 11

PART 1—DEPARTMENT OF EDUCATION 12

SEC. 2001. ELEMENTARY AND SECONDARY SCHOOL EMER-13

GENCY RELIEF FUND. 14

(a) IN GENERAL.—In addition to amounts otherwise 15

available, there is appropriated to the Department of Edu-16

cation for fiscal year 2021, out of any money in the Treas-17

ury not otherwise appropriated, $128,554,800,000, to re-18

main available through September 30, 2023, for providing 19

grants to States in accordance with the same terms and 20

conditions that apply to the Elementary and Secondary 21

School Emergency Relief Fund of the Education Stabiliza-22

tion Fund for funding appropriated for fiscal year 2021, 23

except that— 24

(1) a State that receives a grant under this sec-25

tion shall use— 26
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(A) not less than 90 percent of such grant 1

for subgrants to local educational agencies; and 2

(B) not less than 5 percent of such grant 3

to carry out, directly or through grants or con-4

tracts, activities to address learning loss by sup-5

porting the implementation of evidence-based 6

interventions, such as summer learning, ex-7

tended day comprehensive afterschool pro-8

grams, or extended school year programs, and 9

ensure such interventions respond to students’ 10

academic, social, and emotional needs and ad-11

dress the disproportionate impact of the 12

coronavirus on the student populations de-13

scribed in section 1111(h)(1)(C)(ii) of the Ele-14

mentary and Secondary Education Act of 1965 15

(20 U.S.C. 6311(h)(1)(C)(ii)); and 16

(2) each local educational agency that receives 17

funds from a subgrant under paragraph (1)(A) 18

shall— 19

(A) reserve not less than 20 percent of 20

such funds to address learning loss through the 21

implementation of evidence-based interventions, 22

such as summer learning, extended day com-23

prehensive afterschool programs, or extended 24

school year programs, and ensure such inter-25
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ventions respond to students’ academic, social, 1

and emotional needs and address the dispropor-2

tionate impact of the coronavirus on the stu-3

dent populations described in section 4

1111(h)(1)(C)(ii) of the Elementary and Sec-5

ondary Education Act of 1965 (20 U.S.C. 6

6311(h)(1)(C)(ii)); and 7

(B) using funds reserved under subpara-8

graph (A), provide equitable services in the 9

same manner as provided under section 1117 of 10

the Elementary and Secondary Education Act 11

of 1965 (20 U.S.C. 6320) to students and 12

teachers in non-public schools, as determined in 13

consultation with representatives of non-public 14

schools. 15

(b) PUBLIC CONTROL OF FUNDS.—Control of funds 16

provided under subsection (a)(2)(B), and title to mate-17

rials, equipment, and property purchased with such funds, 18

shall be in a public agency, and a public agency shall ad-19

minister such funds, materials, equipment, and property 20

and shall provide such services (or may contract for the 21

provision of such services with a public or private entity). 22

SEC. 2002. HIGHER EDUCATION EMERGENCY RELIEF FUND. 23

In addition to amounts otherwise available, there is 24

appropriated to the Department of Education for fiscal 25
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year 2021, out of any money in the Treasury not otherwise 1

appropriated, $39,584,570,000, to remain available 2

through September 30, 2023, for making allocations to in-3

stitutions of higher education in accordance with the same 4

terms and conditions that apply to the Higher Education 5

Emergency Relief Fund of the Education Stabilization 6

Fund for funding appropriated for fiscal year 2021, except 7

that— 8

(1) 91 percent of such funds shall be allocated 9

to each institution of higher education as defined in 10

section 101 or section 102(c) of the Higher Edu-11

cation Act of 1965 (20 U.S.C. 1001, 1002(c)), and 12

shall be apportioned using the same formula used to 13

apportion funds to each such institution under such 14

Higher Education Emergency Relief Fund; 15

(2) 1 percent of such funds shall be allocated 16

to institutions of higher education as defined in sec-17

tion 102(b) of the Higher Education Act of 1965 18

(20 U.S.C. 1002(b)), and shall be apportioned using 19

the same formula used to apportion funds to each 20

such institution under such Higher Education Emer-21

gency Relief Fund; 22

(3) an institution shall solely determine which 23

students receive emergency financial aid grants 24

under this section; 25
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(4) an institution receiving an allocation— 1

(A) under paragraph (1) shall use not less 2

than 50 percent of such allocation to provide 3

emergency financial aid grants to students; and 4

(B) under paragraph (2) shall use 100 per-5

cent of such allocation to provide emergency fi-6

nancial aid grants to students; 7

(5) an institution receiving an allocation under 8

paragraph (1) shall use a portion of such allocation 9

to— 10

(A) implement evidence-based practices to 11

monitor and suppress coronavirus in accordance 12

with public health guidelines; and 13

(B) conduct direct outreach to financial 14

aid applicants about the opportunity to receive 15

a financial aid adjustment due to the recent un-16

employment of a family member or independent 17

student, or other circumstances, described in 18

section 479A of the Higher Education Act of 19

1965 (20 U.S.C. 1087tt); 20

(6) notwithstanding paragraph (4)(A) or para-21

graph (5), an institution receiving an allocation 22

under paragraph (1) a portion of which is appor-23

tioned according to a relative share (based on full- 24

time equivalent enrollment or total number) of stu-25
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dents who were Pell grant recipients and who were 1

exclusively enrolled in distance education courses 2

prior to the qualifying emergency shall use 100 per-3

cent of such portion to provide emergency financial 4

aid grants to students; and 5

(7) institutions required to remit payment to 6

the Internal Revenue Service for the excise tax based 7

on investment income of private colleges and univer-8

sities under section 4968 of the Internal Revenue 9

Code of 1986 for tax year 2019 shall not be subject 10

to restrictions related to the amount of allocations or 11

uses of funds applicable to such institutions under 12

such Higher Education Emergency Relief Fund. 13

SEC. 2003. MAINTENANCE OF EFFORT AND MAINTENANCE 14

OF EQUITY. 15

(a) STATE MAINTENANCE OF EFFORT.— 16

(1) IN GENERAL.—As a condition of receiving 17

funds under section 2001, a State shall maintain 18

support for elementary and secondary education, 19

and for higher education (which shall include State 20

funding to institutions of higher education and State 21

need-based financial aid, and shall not include sup-22

port for capital projects or for research and develop-23

ment or tuition and fees paid by students), in each 24

of fiscal years 2022 and 2023 at least at the propor-25
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tional levels of such State’s support for elementary 1

and secondary education and for higher education 2

relative to such State’s overall spending, averaged 3

over fiscal years 2017, 2018, and 2019. 4

(2) WAIVER.—For the purpose of relieving fis-5

cal burdens incurred by States in preventing, pre-6

paring for, and responding to the coronavirus, the 7

Secretary of Education may waive any maintenance 8

of effort requirements associated with the Education 9

Stabilization Fund. 10

(b) STATE MAINTENANCE OF EQUITY.— 11

(1) HIGH-POVERTY LOCAL EDUCATIONAL AGEN-12

CIES.—As a condition of receiving funds under sec-13

tion 2001, a State educational agency shall not, in 14

fiscal year 2022 or 2023, reduce State funding (cal-15

culated on a per-pupil basis) for any high-poverty 16

local educational agency in the State by an amount 17

that exceeds the overall per-pupil reduction in State 18

funds, if any, across all local educational agencies in 19

such State in such fiscal year. 20

(2) LOCAL EDUCATIONAL AGENCIES WITH 21

HIGHEST SHARE OF ECONOMICALLY DISADVAN-22

TAGED STUDENT.—Notwithstanding paragraph (1), 23

as a condition of receiving funds under section 2001, 24

a State educational agency shall not, in fiscal year 25
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2022 or 2023, reduce State funding for any local 1

educational agency that is part of the 20 percent of 2

local educational agencies in the State with the high-3

est percentage of economically disadvantaged stu-4

dents (based on the percentages of economically dis-5

advantaged students served by all local educational 6

agencies in the State on the basis of the most recent 7

satisfactory data available from the Department of 8

Commerce) below the level of funding provided to 9

such local educational agencies in fiscal year 2019. 10

(c) LOCAL EDUCATIONAL AGENCY MAINTENANCE OF 11

EQUITY FOR HIGH-POVERTY SCHOOLS.—As a condition 12

of receiving funds under section 2001, a local educational 13

agency shall not, in fiscal year 2022 or 2023— 14

(1) reduce per-pupil funding (from combined 15

State and local funding) for any high-poverty school 16

served by such local educational agency by an 17

amount that exceeds— 18

(A) the total reduction in local educational 19

agency funding (from combined State and local 20

funding) for all schools served by the local edu-21

cational agency in such fiscal year (if any); di-22

vided by 23
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(B) the number of children enrolled in all 1

schools served by the local educational agency 2

in such fiscal year; or 3

(2) reduce per-pupil, full-time equivalent staff 4

in any high-poverty school by an amount that ex-5

ceeds— 6

(A) the total reduction in full-time equiva-7

lent staff in all schools served by such local 8

educational agency in such fiscal year (if any); 9

divided by 10

(B) the number of children enrolled in all 11

schools served by the local educational agency 12

in such fiscal year. 13

(d) DEFINITIONS.—In this section: 14

(1) The term ‘‘high-poverty local educational 15

agency’’ means, with respect to a local educational 16

agency in a State, a local educational agency that 17

serves a higher percentage of economically disadvan-18

taged students than the local educational agency 19

that serves the median percentage of economically 20

disadvantaged students, based on the percentages of 21

economically disadvantaged students served by all 22

local educational agencies in such State, on the basis 23

of the most recent satisfactory data available from 24

the Department of Commerce. 25
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(2) The term ‘‘high-poverty school’’ means, with 1

respect to a school served by a local educational 2

agency, a school that serves a higher percentage of 3

economically disadvantaged students, as determined 4

by any of the measures of poverty in section 1113 5

of the Elementary and Secondary Education Act of 6

1965 (20 U.S.C. 6313) than the school that serves 7

the median percentage of economically disadvan-8

taged students based on the percentages of economi-9

cally disadvantaged students— 10

(A) at all schools served by such local edu-11

cational agency; or 12

(B) at all schools within each grade-span 13

of such local educational agency. 14

(3) The term ‘‘overall per-pupil reduction in 15

State funds’’ means, with respect to a fiscal year— 16

(A) the amount of any reduction in the 17

total amount of State funds provided to all local 18

educational agencies in the State in such fiscal 19

year compared to the total amount of such 20

funds provided to all local educational agencies 21

in the State in the previous fiscal year; divided 22

by 23

(B) the aggregate number of children en-24

rolled in all schools served by all local edu-25
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cational agencies in the State in the fiscal year 1

for which the determination is being made. 2

SEC. 2004. OUTLYING AREAS. 3

In addition to amounts otherwise available, there is 4

appropriated to the Department of Education for fiscal 5

year 2021, out of any money in the Treasury not otherwise 6

appropriated, $850,000,000, to remain available through 7

September 30, 2023, for the Secretary of Education to 8

allocate awards to the outlying areas on the basis of their 9

respective needs, as determined by the Secretary, to be 10

allocated not more than 30 calendar days after the date 11

of enactment of this Act. 12

SEC. 2005. BUREAU OF INDIAN EDUCATION. 13

In addition to amounts otherwise available, there is 14

appropriated to the Department of Education for fiscal 15

year 2021, out of any money in the Treasury not otherwise 16

appropriated, $850,000,000, to remain available until ex-17

pended, for the Secretary of Education to allocate to the 18

Secretary of the Interior for awards, which awards shall 19

be determined and funds for such awards allocated by the 20

Secretary of the Interior not more than 30 calendar days 21

after the date of enactment of this Act, for programs oper-22

ated or funded by the Bureau of Indian Education, for 23

Bureau-funded schools (as defined in section 1141(3) of 24

the Education Amendments of 1978 (25 U.S.C. 2021(3)), 25
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and for Tribal Colleges or Universities (as defined in sec-1

tion 316(b)(3) of the Higher Education Act of 1965 (20 2

U.S.C. 1059c(b)(3))). 3

SEC. 2006. GALLAUDET UNIVERSITY. 4

In addition to amounts otherwise available, there is 5

appropriated to the Department of Education for fiscal 6

year 2021, out of any money in the Treasury not otherwise 7

appropriated, $19,250,000, to remain available through 8

September 30, 2023, for the Kendall Demonstration Ele-9

mentary School, the Model Secondary School for the Deaf, 10

and Gallaudet University under titles I and II of the Edu-11

cation of the Deaf Act of 1986 (20 U.S.C. 4301 et seq.) 12

to prevent, prepare for, and respond to coronavirus, do-13

mestically or internationally, including to defray expenses 14

associated with coronavirus (including lost revenue, reim-15

bursement for expenses already incurred, technology costs 16

associated with a transition to distance education, faculty 17

and staff trainings, and payroll) and to provide financial 18

aid grants to students, which may be used for any compo-19

nent of the student’s cost of attendance. 20

SEC. 2007. STUDENT AID ADMINISTRATION. 21

In addition to amounts otherwise available, there is 22

appropriated to the Department of Education for fiscal 23

year 2021, out of any money in the Treasury not otherwise 24

appropriated, $91,130,000, to remain available through 25
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September 30, 2023, for Student Aid Administration with-1

in the Department of Education to prevent, prepare for, 2

and respond to coronavirus, domestically or internation-3

ally, including direct outreach to students and borrowers 4

about financial aid, economic impact payments, means- 5

tested benefits, and tax benefits for which they may be 6

eligible. 7

SEC. 2008. HOWARD UNIVERSITY. 8

In addition to amounts otherwise available, there is 9

appropriated to the Department of Education for fiscal 10

year 2021, out of any money in the Treasury not otherwise 11

appropriated, $35,000,000, to remain available through 12

September 30, 2023, for Howard University to prevent, 13

prepare for, and respond to coronavirus, domestically or 14

internationally, including to defray expenses associated 15

with coronavirus (including lost revenue, reimbursement 16

for expenses already incurred, technology costs associated 17

with a transition to distance education, faculty and staff 18

trainings, and payroll) and to provide financial aid grants 19

to students, which may be used for any component of the 20

student’s cost of attendance. 21

SEC. 2009. NATIONAL TECHNICAL INSTITUTE FOR THE 22

DEAF. 23

In addition to amounts otherwise available, there is 24

appropriated to the Department of Education for fiscal 25
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year 2021, out of any money in the Treasury not otherwise 1

appropriated, $19,250,000, to remain available through 2

September 30, 2023, for the National Technical Institute 3

for the Deaf under titles I and II of the Education of the 4

Deaf Act of 1986 (20 U.S.C. 4301 et seq.) to prevent, 5

prepare for, and respond to coronavirus, domestically or 6

internationally, including to defray expenses associated 7

with coronavirus (including lost revenue, reimbursement 8

for expenses already incurred, technology costs associated 9

with a transition to distance education, faculty and staff 10

training, and payroll) and to provide financial aid grants 11

to students, which may be used for any component of the 12

student’s cost of attendance. 13

SEC. 2010. INSTITUTE OF EDUCATION SCIENCES. 14

In addition to amounts otherwise available, there is 15

appropriated to the Department of Education for fiscal 16

year 2021, out of any money in the Treasury not otherwise 17

appropriated, $100,000,000, to remain available through 18

September 30, 2023, for the Institute of Education 19

Sciences established under part A of title I of the Edu-20

cation Sciences Reform Act of 2002 (20 U.S.C. 9511 et 21

seq.) to carry out research related to addressing learning 22

loss caused by the coronavirus among the student popu-23

lations described in section 1111(h)(1)(C)(ii) of the Ele-24

mentary and Secondary Education Act of 1965 (20 U.S.C. 25
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6311(h)(1)(C)(ii)) and to disseminate such findings to 1

State educational agencies and local educational agencies 2

and other appropriate entities. 3

SEC. 2011. PROGRAM ADMINISTRATION. 4

In addition to amounts otherwise available, there is 5

appropriated to the Department of Education for fiscal 6

year 2021, out of any money in the Treasury not otherwise 7

appropriated, $15,000,000, to remain available through 8

September 30, 2024, for Program Administration within 9

the Department of Education to prevent, prepare for, and 10

respond to coronavirus, domestically or internationally, 11

and for salaries and expenses necessary to implement this 12

part. 13

SEC. 2012. OFFICE OF INSPECTOR GENERAL. 14

In addition to amounts otherwise available, there is 15

appropriated to the Department of Education for fiscal 16

year 2021, out of any money in the Treasury not otherwise 17

appropriated, $5,000,000, to remain available until ex-18

pended, for the Office of Inspector General of the Depart-19

ment of Education, as authorized by section 211 of the 20

Department of Education Organization Act (20 U.S.C. 21

3422), to prevent, prepare for, and respond to 22

coronavirus, domestically or internationally, including for 23

salaries and expenses necessary for oversight, investiga-24
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tions, and audits of programs, grants, and projects funded 1

under this part to respond to coronavirus. 2

SEC. 2013. MODIFICATION OF REVENUE REQUIREMENTS 3

FOR PROPRIETARY INSTITUTIONS OF HIGH-4

ER EDUCATION. 5

(a) IN GENERAL.—Section 487(a)(24) of the Higher 6

Education Act of 1965 (20 U.S.C. 1094(a)(24)) is amend-7

ed by striking ‘‘funds provided under this title’’ and insert-8

ing ‘‘Federal funds that are disbursed or delivered to or 9

on behalf of a student to be used to attend such institution 10

(referred to in this paragraph and subsection (d) as ‘Fed-11

eral education assistance funds’)’’. 12

(b) IMPLEMENTATION OF NON-FEDERAL REVENUE 13

REQUIREMENT.—Section 487(d) of the Higher Education 14

Act of 1965 (20 U.S.C. 1094(d)) is amended— 15

(1) in the subsection heading, by striking ‘‘Non- 16

title IV’’ and inserting ‘‘Non-Federal’’; and 17

(2) in paragraph (1)(C), by striking ‘‘funds for 18

a program under this title’’ and inserting ‘‘Federal 19

education assistance funds’’. 20

PART 2—MISCELLANEOUS 21

SEC. 2021. NATIONAL ENDOWMENT FOR THE ARTS. 22

In addition to amounts otherwise available, there is 23

appropriated for fiscal year 2021, out of any money in 24

the Treasury not otherwise appropriated, $135,000,000, 25
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to remain available until expended, under the National 1

Foundation on the Arts and the Humanities Act of 1965 2

(20 U.S.C. 951 et seq.), as follows: 3

(1) Forty percent shall be for grants, and rel-4

evant administrative expenses, to State arts agencies 5

and regional arts organizations that support organi-6

zations’ programming and general operating ex-7

penses to cover up to 100 percent of the costs of the 8

programs which the grants support, to prevent, pre-9

pare for, respond to, and recover from the 10

coronavirus. 11

(2) Sixty percent shall be for direct grants, and 12

relevant administrative expenses, that support orga-13

nizations’ programming and general operating ex-14

penses to cover up to 100 percent of the costs of the 15

programs which the grants support, to prevent, pre-16

pare for, respond to, and recover from the 17

coronavirus. 18

SEC. 2022. NATIONAL ENDOWMENT FOR THE HUMANITIES. 19

In addition to amounts otherwise available, there is 20

appropriated for fiscal year 2021, out of any money in 21

the Treasury not otherwise appropriated, $135,000,000, 22

to remain available until expended, under the National 23

Foundation on the Arts and the Humanities Act of 1965 24

(20 U.S.C. 951 et seq.), as follows: 25

VerDate Sep 11 2014 00:45 Feb 25, 2021 Jkt 019200 PO 00000 Frm 00043 Fmt 6652 Sfmt 6201 E:\BILLS\H1319.RH H1319pa
m

tm
an

n 
on

 D
S

K
B

C
07

H
B

2P
R

O
D

 w
ith

 B
IL

LS



44 

•HR 1319 RH

(1) Forty percent shall be for grants, and rel-1

evant administrative expenses, to State humanities 2

councils that support humanities organizations’ pro-3

gramming and general operating expenses to cover 4

up to 100 percent of the costs of the programs 5

which the grants support, to prevent, prepare for, 6

respond to, and recover from the coronavirus. 7

(2) Sixty percent shall be for direct grants, and 8

relevant administrative expenses, that support hu-9

manities organizations’ programming and general 10

operating expenses to cover up to 100 percent of the 11

costs of the programs which the grants support, to 12

prevent, prepare for, respond to, and recover from 13

the coronavirus. 14

SEC. 2023. INSTITUTE OF MUSEUM AND LIBRARY SERVICES. 15

In addition to amounts otherwise available, there is 16

appropriated for fiscal year 2021, out of any money in 17

the Treasury not otherwise appropriated, $200,000,000, 18

to remain available until expended, to carry out the Li-19

brary Services and Technology Act (20 U.S.C. 9121 et 20

seq.) as authorized under subtitle B of the Museum and 21

Library Services Act (20 U.S.C. 9121 et seq.), including 22

for administrative costs authorized under section 210C of 23

such Act (20 U.S.C. 9111), except that— 24
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(1) section 221(b)(3)(A) of the Library Services 1

and Technology Act shall be applied by substituting 2

‘‘$2,000,000’’ for ‘‘$680,000’’ and by substituting 3

‘‘$200,000’’ for ‘‘$60,000’’; and 4

(2) section 221(b)(3)(C) and subsections (b) 5

and (c) of section 223 of such Act shall not apply 6

to funds provided under this section. 7

SEC. 2024. COVID-19 RESPONSE RESOURCES FOR THE PRES-8

ERVATION AND MAINTENANCE OF NATIVE 9

AMERICAN LANGUAGES. 10

(a) Section 816 of the Native American Programs 11

Act of 1974 (42 U.S.C. 2992d) is amended by adding at 12

the end the following: 13

‘‘(f) In addition to amounts otherwise available, there 14

is appropriated for fiscal year 2021, out of any money in 15

the Treasury not otherwise appropriated, $10,000,000 to 16

remain available until expended, to carry out section 17

803C(g) of this Act.’’. 18

(b) Section 803C of the Native American Programs 19

Act of 1974 (42 U.S.C. 2991b-3) is amended by adding 20

at the end the following: 21

‘‘(g) EMERGENCY GRANTS FOR NATIVE AMERICAN 22

LANGUAGE PRESERVATION AND MAINTENANCE.—Not 23

later than 180 days after the effective date of this sub-24

section, the Secretary shall award grants to entities eligi-25
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ble to receive assistance under subsection (a) to ensure 1

the survival and continuing vitality of Native American 2

languages during and after the public health emergency 3

declared by the Secretary pursuant to section 319 of the 4

Public Health Service Act (42 U.S.C. 247d) with respect 5

to the COVID–19 pandemic.’’. 6

Subtitle B—Labor Matters 7

SEC. 2101. RAISING THE FEDERAL MINIMUM WAGE. 8

(a) MINIMUM WAGE INCREASES.— 9

(1) IN GENERAL.—Section 6(a)(1) of the Fair 10

Labor Standards Act of 1938 (29 U.S.C. 206(a)(1)) 11

is amended to read as follows: 12

‘‘(1) except as otherwise provided in this sec-13

tion, not less than— 14

‘‘(A) $9.50 an hour, beginning on the ef-15

fective date under section 2101(e) of the Amer-16

ican Rescue Plan Act of 2021; 17

‘‘(B) $11.00 an hour, beginning 1 year 18

after such effective date; 19

‘‘(C) $12.50 an hour, beginning 2 years 20

after such effective date; 21

‘‘(D) $14.00 an hour, beginning 3 years 22

after such effective date; 23

‘‘(E) $15.00 an hour, beginning 4 years 24

after such effective date; and 25
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‘‘(F) beginning on the date that is 5 years 1

after such effective date, and annually there-2

after, the amount determined by the Secretary 3

under subsection (h);’’. 4

(2) DETERMINATION BASED ON INCREASE IN 5

THE MEDIAN HOURLY WAGE OF ALL EMPLOYEES.— 6

Section 6 of the Fair Labor Standards Act of 1938 7

(29 U.S.C. 206) is amended by adding at the end 8

the following: 9

‘‘(h)(1) Not later than each date that is 90 days be-10

fore a new minimum wage determined under subsection 11

(a)(1)(F) is to take effect, the Secretary shall determine 12

the minimum wage to be in effect under this subsection 13

for each period described in subsection (a)(1)(F). The 14

wage determined under this subsection for a year shall 15

be— 16

‘‘(A) not less than the amount in effect under 17

subsection (a)(1) on the date of such determination; 18

‘‘(B) increased from such amount by the annual 19

percentage increase, if any, in the median hourly 20

wage of all employees as determined by the Bureau 21

of Labor Statistics; and 22

‘‘(C) rounded up to the nearest multiple of 23

$0.05. 24
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‘‘(2) In calculating the annual percentage increase in 1

the median hourly wage of all employees for purposes of 2

paragraph (1)(B), the Secretary, through the Bureau of 3

Labor Statistics, shall compile data on the hourly wages 4

of all employees to determine such a median hourly wage 5

and compare such median hourly wage for the most recent 6

year for which data are available with the median hourly 7

wage determined for the preceding year.’’. 8

(b) TIPPED EMPLOYEES.— 9

(1) BASE MINIMUM WAGE FOR TIPPED EMPLOY-10

EES AND TIPS RETAINED BY EMPLOYEES.—Section 11

3(m)(2)(A)(i) of the Fair Labor Standards Act of 12

1938 (29 U.S.C. 203(m)(2)(A)(i)) is amended to 13

read as follows: 14

‘‘(i) the cash wage paid such em-15

ployee, which for purposes of such deter-16

mination shall be not less than— 17

‘‘(I) for the 1-year period begin-18

ning on the effective date under sec-19

tion 2101(e) of the American Rescue 20

Plan Act of 2021, $4.95 an hour; 21

‘‘(II) for each succeeding 1-year 22

period until the hourly wage under 23

this clause equals the wage in effect 24

under section 6(a)(1) for such period, 25
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an hourly wage equal to the amount 1

determined under this clause for the 2

preceding year, increased by the lesser 3

of— 4

‘‘(aa) $2.00; or 5

‘‘(bb) the amount necessary 6

for the wage in effect under this 7

clause to equal the wage in effect 8

under section 6(a)(1) for such 9

period, rounded up to the nearest 10

multiple of $0.05; and 11

‘‘(III) for each succeeding 1-year 12

period after all increases are made 13

pursuant to subclause (II), the min-14

imum wage in effect under section 15

6(a)(1); and’’. 16

(2) SCHEDULED REPEAL OF SEPARATE MIN-17

IMUM WAGE FOR TIPPED EMPLOYEES.— 18

(A) TIPPED EMPLOYEES.—Section 19

3(m)(2)(A) of the Fair Labor Standards Act of 20

1938 (29 U.S.C. 203(m)(2)(A)), as amended by 21

paragraph (1), is further amended by striking 22

the sentence beginning with ‘‘In determining 23

the wage an employer is required to pay a 24

tipped employee,’’ and all that follows through 25
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‘‘of this subsection.’’ and inserting ‘‘The wage 1

required to be paid to a tipped employee shall 2

be the wage set forth in section 6(a)(1).’’. 3

(B) EFFECTIVE DATE.—The amendments 4

made by subparagraph (A) shall take effect on 5

the date that is 1 day after the date on which 6

the hourly wage under subclause (III) of section 7

3(m)(2)(A)(i) of the Fair Labor Standards Act 8

of 1938 (29 U.S.C. 203(m)(2)(A)(i)), as 9

amended by paragraph (1), takes effect. 10

(3) PENALTIES.—Section 16 of the Fair Labor 11

Standards Act of 1938 (29 U.S.C. 216) is amend-12

ed— 13

(A) in the third sentence of subsection (b), 14

by inserting ‘‘or used’’ after ‘‘kept’’; and 15

(B) in the second sentence of subsection 16

(e)(2), by inserting ‘‘or used’’ after ‘‘kept’’. 17

(c) NEWLY HIRED EMPLOYEES WHO ARE LESS 18

THAN 20 YEARS OLD.— 19

(1) IN GENERAL.—Section 6(g)(1) of the Fair 20

Labor Standards Act of 1938 (29 U.S.C. 206(g)(1)) 21

is amended by striking ‘‘a wage which is not less 22

than $4.25 an hour.’’ and inserting the following: ‘‘a 23

wage at a rate that is not less than— 24
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‘‘(A) for the 1-year period beginning on 1

the effective date under section 2101(e) of the 2

American Rescue Plan Act of 2021, $6.00 an 3

hour; 4

‘‘(B) for each succeeding 1-year period 5

until the hourly wage under this paragraph 6

equals the wage in effect under section 6(a)(1) 7

for such period, an hourly wage equal to the 8

amount determined under this paragraph for 9

the preceding year, increased by the lesser of— 10

‘‘(i) $1.75; or 11

‘‘(ii) the amount necessary for the 12

wage in effect under this paragraph to 13

equal the wage in effect under section 14

6(a)(1) for such period, rounded up to the 15

nearest multiple of $0.05; and 16

‘‘(C) for each succeeding 1-year period 17

after all increases are made pursuant to sub-18

paragraph (B), the minimum wage in effect 19

under section 6(a)(1).’’. 20

(2) SCHEDULED REPEAL OF SEPARATE MIN-21

IMUM WAGE FOR NEWLY HIRED EMPLOYEES WHO 22

ARE LESS THAN 20 YEARS OLD.— 23

(A) IN GENERAL.—Section 6(g) of the 24

Fair Labor Standards Act of 1938 (29 U.S.C. 25
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206(g)), as amended by paragraph (1), shall be 1

repealed. 2

(B) EFFECTIVE DATE.—The repeal made 3

by subparagraph (A) shall take effect on the 4

date that is 1 day after the date on which the 5

hourly wage under subparagraph (C) of section 6

6(g)(1) of the Fair Labor Standards Act of 7

1938 (29 U.S.C. 206(g)(1)), as amended by 8

paragraph (1), takes effect. 9

(d) PROMOTING ECONOMIC SELF-SUFFICIENCY FOR 10

INDIVIDUALS WITH DISABILITIES.— 11

(1) PROHIBITION ON NEW SPECIAL CERTIFI-12

CATES.— 13

(A) IN GENERAL.—Section 14(c) of the 14

Fair Labor Standards Act of 1938 (29 U.S.C. 15

214(c)) is amended by adding at the end the 16

following: 17

‘‘(6) PROHIBITION ON NEW SPECIAL CERTIFI-18

CATES.—Notwithstanding paragraph (1), the Sec-19

retary shall not issue a special certificate under this 20

subsection to an employer that was not issued a spe-21

cial certificate under this subsection before the date 22

of enactment of the American Rescue Plan Act of 23

2021.’’. 24
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(B) EFFECTIVE DATE.—The amendment 1

made by subparagraph (A) shall take effect on 2

the date of enactment of this Act. 3

(2) TRANSITION TO FAIR WAGES FOR INDIVID-4

UALS WITH DISABILITIES.—Subparagraph (A) of 5

section 14(c)(1) of the Fair Labor Standards Act of 6

1938 (29 U.S.C. 214(c)(1)) is amended to read as 7

follows: 8

‘‘(A) at a rate that equals or exceeds, for 9

each year, the greater of— 10

‘‘(i)(I) $5.00 an hour, beginning on 11

the effective date under section 2101(e) of 12

the American Rescue Plan Act of 2021; 13

‘‘(II) $7.50 an hour, beginning 1 year 14

after such effective date; 15

‘‘(III) $10.00 an hour, beginning 2 16

years after such effective date; 17

‘‘(IV) $12.50 an hour, beginning 3 18

years after such effective date; 19

‘‘(V) $15.00 an hour, beginning 4 20

years after such effective date; and 21

‘‘(VI) the wage rate in effect under 22

section 6(a)(1), beginning 5 years after 23

such effective date; or 24
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‘‘(ii) if applicable, the wage rate in ef-1

fect on the day before the date of enact-2

ment of the American Rescue Plan Act of 3

2021 for the employment, under a special 4

certificate issued under this paragraph, of 5

the individual for whom the wage rate is 6

being determined under this subpara-7

graph,’’. 8

(3) SUNSET.—Section 14(c) of the Fair Labor 9

Standards Act of 1938 (29 U.S.C. 214(c)) is further 10

amended by adding at the end the following: 11

‘‘(7) SUNSET.—Beginning on the day after the 12

date on which the wage rate described in paragraph 13

(1)(A)(i)(VI) takes effect, the authority to issue spe-14

cial certificates under paragraph (1) shall expire, 15

and no special certificates issued under paragraph 16

(1) shall have any legal effect.’’. 17

(e) GENERAL EFFECTIVE DATE.—Except as other-18

wise provided in this section, or the amendments made 19

by this section, this section and the amendments made by 20

this section shall take effect— 21

(1) subject to paragraph (2), on the first day 22

of the third month that begins after the date of the 23

enactment of this Act; and 24
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(2) with respect to the Commonwealth of the 1

Northern Mariana Islands, on the date that is 18 2

months after the effective date described in para-3

graph (1). 4

SEC. 2102. FUNDING FOR DEPARTMENT OF LABOR WORKER 5

PROTECTION ACTIVITIES. 6

(a) APPROPRIATION.—In addition to amounts other-7

wise made available, out of any funds in the Treasury not 8

otherwise appropriated, there are appropriated to the Sec-9

retary of Labor for fiscal year 2021, $150,000,000, to re-10

main available until September 30, 2023, for the Wage 11

and Hour Division, the Office of Workers’ Compensation 12

Programs, the Office of the Solicitor, the Mine Safety and 13

Health Administration, and the Occupational Safety and 14

Health Administration to carry out COVID–19 related 15

worker protection activities, and for the Office of Inspec-16

tor General for oversight of the Secretary’s activities to 17

prevent, prepare for, and respond to COVID–19. 18

(b) ALLOCATION OF AMOUNTS.—Amounts appro-19

priated under subsection (a) shall be allocated as follows: 20

(1) Not less than $75,000,000 shall be for the 21

Occupational Safety and Health Administration, of 22

which $10,000,000 shall be for Susan Harwood 23

training grants and not less than $5,000,000 shall 24

be for enforcement activities related to COVID–19 25
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at high risk workplaces including health care, meat 1

and poultry processing facilities, agricultural work-2

places and correctional facilities. 3

(2) $12,500,000 shall be for the Office of In-4

spector General. 5

SEC. 2103. ELIGIBILITY FOR WORKERS’ COMPENSATION 6

BENEFITS FOR FEDERAL EMPLOYEES DIAG-7

NOSED WITH COVID–19. 8

(a) IN GENERAL.—Subject to subsection (c), a cov-9

ered employee shall, with respect to any claim made by 10

or on behalf of the covered employee for benefits under 11

subchapter I of chapter 81 of title 5, United States Code, 12

be deemed to have an injury proximately caused by expo-13

sure to the novel coronavirus arising out of the nature of 14

the covered employee’s employment. Such covered em-15

ployee, or a beneficiary of such an employee, shall be enti-16

tled to such benefits for such claim, including disability 17

compensation, medical services, and survivor benefits. 18

(b) DEFINITIONS.—In this section, the following: 19

(1) COVERED EMPLOYEE.— 20

(A) IN GENERAL.—The term ‘‘covered em-21

ployee’’ means an individual— 22

(i) who is an employee under section 23

8101(1) of title 5, United States Code, (in-24

cluding an employee of the United States 25
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Postal Service, the Transportation Security 1

Administration, or the Department of Vet-2

erans Affairs, including any individual ap-3

pointed under chapter 73 or 74 of title 38, 4

United States Code) employed in the Fed-5

eral service at anytime during the period 6

beginning on January 27, 2020, and end-7

ing on January 27, 2023; 8

(ii) who is diagnosed with COVID–19 9

during such period; and 10

(iii) who, during a covered exposure 11

period prior to such diagnosis, carries out 12

duties that— 13

(I) require contact with patients, 14

members of the public, or co-workers; 15

or 16

(II) include a risk of exposure to 17

the novel coronavirus. 18

(B) TELEWORKING EXCEPTION.—The 19

term ‘‘covered employee’’ does not include any 20

employee otherwise covered by subparagraph 21

(A) who is exclusively teleworking during a cov-22

ered exposure period, regardless of whether 23

such employment is full time or part time. 24
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(2) COVERED EXPOSURE PERIOD.—The term 1

‘‘covered exposure period’’ means, with respect to a 2

diagnosis of COVID–19, the period beginning on a 3

date to be determined by the Secretary of Labor. 4

(3) NOVEL CORONAVIRUS.—The term ‘‘novel 5

coronavirus’’ means SARS–CoV–2 or another 6

coronavirus declared to be a pandemic by public 7

health authorities. 8

(c) LIMITATION.— 9

(1) DETERMINATIONS MADE ON OR BEFORE 10

THE DATE OF ENACTMENT.—This section shall not 11

apply with respect to a covered employee who is de-12

termined to be entitled to benefits under subchapter 13

I of chapter 81 of title 5, United States Code, for 14

a claim described in subsection (a) if such deter-15

mination is made on or before the date of enactment 16

of this Act. 17

(2) LIMITATION ON DURATION OF BENEFITS.— 18

No funds are authorized to be appropriated to pay, 19

and no benefits may be paid for, claims approved on 20

the basis of subsection (a) after September 30, 21

2030. No administrative costs related to any such 22

claim may be paid after such date. 23

(d) EMPLOYEES’ COMPENSATION FUND.— 24
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(1) IN GENERAL.—The costs of benefits for 1

claims approved on the basis of subsection (a) shall 2

not be included in the annual statement of the cost 3

of benefits and other payments of an agency or in-4

strumentality under section 8147(b) of title 5, 5

United States Code. 6

(2) FAIR SHARE PROVISION.—Costs of adminis-7

tration for claims described in paragraph (1)— 8

(A) may be paid from the Employees’ 9

Compensation Fund; and 10

(B) shall not be subject to the fair share 11

provision in section 8147(c) of title 5, United 12

States Code. 13

SEC. 2104. COMPENSATION PURSUANT TO THE LONGSHORE 14

AND HARBOR WORKERS’ COMPENSATION 15

ACT. 16

(a) CLAIMS RELATED TO COVID–19.— 17

(1) IN GENERAL.—Subject to subsection (c), a 18

covered employee who receives a diagnosis or is sub-19

ject to an order described in paragraph (2)(B) and 20

who provides notice of or files a claim relating to 21

such diagnosis or order under section 12 or 13 of 22

the Longshore and Harbor Workers’ Compensation 23

Act (33 U.S.C. 912, 913), respectively, shall be con-24

clusively presumed to have an injury arising out of 25
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or in the course of employment for the purpose of 1

compensation under the Longshore and Harbor 2

Workers’ Compensation Act (33 U.S.C. 901 et seq.). 3

(2) COVERED EMPLOYEE.—In this section, the 4

term ‘‘covered employee’’ means an individual who, 5

at any time during the period beginning January 27, 6

2020, and ending on January 27, 2023— 7

(A) is an employee; and 8

(B) is— 9

(i) diagnosed with COVID–19; or 10

(ii) ordered not to return to work by 11

the employee’s employer or by a local, 12

State, or Federal agency because of expo-13

sure, or the risk of exposure, to 1 or more 14

individuals diagnosed with COVID–19 in 15

the workplace. 16

(3) LIMITATION.—This section shall not apply 17

with respect to a covered employee who— 18

(A) provides notice or files a claim de-19

scribed in paragraph (1) on or before the date 20

of the enactment of this Act; and 21

(B) is determined to be entitled to the 22

compensation described in paragraph (1) or 23

awarded such compensation if such determina-24

tion or award is made on or before such date. 25
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(4) DENIALS ON OR BEFORE THE DATE OF EN-1

ACTMENT.—Paragraph (1) shall apply with respect 2

to a covered employee who is determined not to be 3

entitled to, or who is not awarded, compensation de-4

scribed in paragraph (1) if such determination or de-5

cision not to award such compensation is made on 6

or before the date of enactment of this Act. 7

(b) REIMBURSEMENT.— 8

(1) IN GENERAL.— 9

(A) ENTITLEMENT.—Subject to subpara-10

graph (B) and to the availability of appropria-11

tions and limitation on payments under sub-12

section (c), an employer of a covered employee 13

or the employer’s carrier shall be entitled to re-14

imbursement for any compensation paid with 15

respect to a notice or claim described in sub-16

section (a), including disability benefits, funeral 17

and burial expenses, medical or other related 18

costs for treatment and care, and reasonable 19

and necessary allocated claims expenses. 20

(B) SAFETY AND HEALTH REQUIRE-21

MENTS.—To be entitled to reimbursement 22

under subparagraph (A)— 23

(i) an employer shall be in compliance 24

with all applicable safety and health guide-25

VerDate Sep 11 2014 00:45 Feb 25, 2021 Jkt 019200 PO 00000 Frm 00061 Fmt 6652 Sfmt 6201 E:\BILLS\H1319.RH H1319pa
m

tm
an

n 
on

 D
S

K
B

C
07

H
B

2P
R

O
D

 w
ith

 B
IL

LS



62 

•HR 1319 RH

lines and standards that are related to the 1

prevention of occupational exposure to the 2

novel coronavirus that causes COVID–19, 3

including such guidelines and standards 4

issued by the Occupational Safety and 5

Health Administration, State plans ap-6

proved under section 18 of the Occupa-7

tional Safety and Health Act of 1970 (29 8

U.S.C. 667), and the National Institute for 9

Occupational Safety and Health; and 10

(ii) a carrier— 11

(I) shall be a carrier for an em-12

ployer that is in compliance with 13

clause (i); and 14

(II) shall not adjust the experi-15

ence rating or the annual premium of 16

the employer based upon the com-17

pensation paid by the carrier with re-18

spect to a notice or claim described in 19

subparagraph (A). 20

(2) REIMBURSEMENT PROCEDURES.— 21

(A) IN GENERAL.—Subject to subsection 22

(c), to receive reimbursement under paragraph 23

(1)— 24
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(i) a claim for such reimbursement 1

shall be submitted to the Secretary of 2

Labor— 3

(I) not earlier than— 4

(aa) the date on which a 5

compensation order (as described 6

in section 19(e) of the Longshore 7

and Harbor Workers’ Compensa-8

tion Act (33 U.S.C. 919(e))) is 9

issued that fixes entitlement to 10

benefits; or 11

(bb) the date on which— 12

(AA) a payment is 13

made under such Act; 14

(BB) entitlement to 15

benefits is established under 16

such Act; and 17

(CC) the rate of com-18

pensation and period of pay-19

ment is relatively fixed and 20

known; and 21

(II) not later than one year after 22

the final payment of compensation to 23

a covered employee pursuant to this 24

section; and 25
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(ii) an employer and the employer’s 1

carrier shall make, keep, and preserve such 2

records, make such reports, and provide 3

such information, as the Secretary of 4

Labor determines necessary or appropriate 5

to carry out this section. 6

(B) COMMUTATION OF COMPENSATION IN-7

STALLMENTS.—The Secretary may commute 8

future compensation installments with respect 9

to a claim under this section. 10

(c) EMPLOYEES’ COMPENSATION FUND.— 11

(1) IN GENERAL.—A reimbursement under sub-12

section (b) shall be paid out of the Employees’ Com-13

pensation Fund under section 8147 of title 5, 14

United States Code. 15

(2) FUNDING.—In addition to amounts other-16

wise available, there are authorized to be appro-17

priated, and there are appropriated, out of any 18

money in the Treasury not otherwise appropriated, 19

such funds as may be necessary for the period begin-20

ning on the date of enactment of this Act and end-21

ing on September 30, 2030, to reimburse the Em-22

ployees’ Compensation Fund for each reimbursement 23

paid out of such Fund under subsection (b). 24
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(3) LIMITATION.—With respect to a claim for 1

benefits approved on the basis of subsection (a), no 2

payments may be made from the Employees’ Com-3

pensation Fund or the special fund established in 4

section 44 of Longshore and Harbor Workers’ Com-5

pensation Act (33 U.S.C. 944) after September 30, 6

2030, for benefits, reimbursements, or other expend-7

itures relating to such claim. 8

(4) FINAL ACTION.—The action of the Sec-9

retary in allowing or denying any reimbursement 10

under subsection (b) shall be final and conclusive on 11

all questions of law and fact and not subject to re-12

view by any other official of the United States or by 13

any court by mandamus or otherwise. 14

(d) DEFINITIONS.—In this section: 15

(1) LHWCA TERMS.—The terms ‘‘carrier’’, 16

‘‘compensation’’, ‘‘employee’’, and ‘‘employer’’ have 17

the meanings given the terms in section 2 of the 18

Longshore and Harbor Workers’ Compensation Act 19

(33 U.S.C. 902). 20

(2) NOVEL CORONAVIRUS.—The term ‘‘novel 21

coronavirus’’ means SARS–CoV–2 or any other 22

coronavirus declared to be a pandemic by public 23

health authorities. 24
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Subtitle C—Human Services and 1

Community Supports 2

SEC. 2201. ADDITIONAL FUNDING FOR AGING AND DIS-3

ABILITY SERVICES PROGRAMS. 4

Subtitle A of title XX of the Social Security Act (42 5

U.S.C. 1397-1397h) is amended by adding at the end the 6

following: 7

‘‘SEC. 2010. ADDITIONAL FUNDING FOR AGING AND DIS-8

ABILITY SERVICES PROGRAMS. 9

‘‘(a) APPROPRIATION.—In addition to amounts oth-10

erwise available, there is appropriated for fiscal year 2021, 11

out of any money in the Treasury not otherwise appro-12

priated, $276,000,000, to remain available until expended, 13

to carry out the programs described in subtitle B. 14

‘‘(b) USE OF FUNDS.— 15

‘‘(1) IN GENERAL.—Of the amounts made 16

available by subsection (a)— 17

‘‘(A) $88,000,000 shall be made available 18

to carry out the programs described in subtitle 19

B in fiscal year 2021, of which not less than an 20

amount equal to $100,0000,000 minus the 21

amount previously provided in fiscal year 2021 22

to carry out section 2042(b) shall be made 23

available to carry out such section; and 24
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‘‘(B) $188,000,000 shall be made available 1

to carry out the programs described in subtitle 2

B in fiscal year 2022, of which not less than 3

$100,000,000 shall be for activities described in 4

section 2042(b). 5

‘‘(2) SERVICES FOR ALL ADULTS.—The 6

amounts made available by subsection (a) of this 7

section to carry out section 2042(b) may be used to 8

provide services under programs described in section 9

2042(b) for all adults.’’. 10

SEC. 2202. SUPPORTING OLDER AMERICANS AND THEIR 11

FAMILIES. 12

(a) APPROPRIATION.—In addition to amounts other-13

wise available, there is appropriated for fiscal year 2021, 14

out of any money in the Treasury not otherwise appro-15

priated, $1,444,000,000, to remain available until ex-16

pended, to carry out the Older Americans Act of 1965. 17

(b) ALLOCATION OF AMOUNTS.—Amounts made 18

available by subsection (a) shall be available as follows: 19

(1) $750,000,000 shall be available to carry out 20

part C of title III of such Act. 21

(2) $25,000,000 shall be available to carry out 22

title VI of such Act, including part C of such title. 23

(3) $470,000,000 shall be available to carry out 24

part B of title III of such Act, including for— 25
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(A) supportive services of the types made 1

available for fiscal year 2020; 2

(B) efforts related to COVID–19 vaccina-3

tion outreach, including education, communica-4

tion, transportation, and other activities to fa-5

cilitate vaccination of older individuals; and 6

(C) prevention and mitigation activities re-7

lated to COVID–19 focused on addressing ex-8

tended social isolation among older individuals, 9

including activities for investments in techno-10

logical equipment and solutions or other strate-11

gies aimed at alleviating negative health effects 12

of social isolation due to long-term stay-at-home 13

recommendations for older individuals for the 14

duration of the COVID–19 public health emer-15

gency; 16

(4) $44,000,000 shall be available to carry out 17

part D of title III of such Act. 18

(5) $145,000,000 shall be available to carry out 19

part E of title III of such Act. 20

(6) $10,000,000 shall be available to carry out 21

the long-term care ombudsman program under title 22

VII of such Act. 23
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SEC. 2203. CHILD CARE AND DEVELOPMENT BLOCK GRANT 1

PROGRAM. 2

(a) CHILD CARE AND DEVELOPMENT BLOCK GRANT 3

FUNDING.—In addition to amounts otherwise available, 4

there is appropriated for fiscal year 2021, out of any 5

amounts in the Treasury not otherwise appropriated, 6

$14,990,000,000, to remain available through September 7

30, 2021, to carry out the Child Care and Development 8

Block Grant of 1990 (42 U.S.C. 9857 et seq.) without 9

regard to requirements in sections 658E(c)(3)(D)–(E) or 10

658G of such Act (42 U.S.C. 9858c(c)(3), 9858e). Pay-11

ments made to States, territories, Indian Tribes, and Trib-12

al organizations from funds made available under this sub-13

section shall be obligated in fiscal year 2021 or the suc-14

ceeding 2 fiscal years. States, territories, Indian Tribes, 15

and Tribal organizations are authorized to use such funds 16

to provide child care assistance to health care sector em-17

ployees, emergency responders, sanitation workers, and 18

other workers deemed essential during the response to 19

coronavirus by public officials, without regard to the in-20

come eligibility requirements of section 658P(4) of the 21

Child Care and Development Block Grant Act (42 U.S.C. 22

9858n(4)). 23

(b) CHILD CARE STABILIZATION FUNDING.—In ad-24

dition to amounts otherwise available, there is appro-25

priated for fiscal year 2021, out of any amounts in the 26
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Treasury not otherwise appropriated, $23,975,000,000, to 1

remain available through September 30, 2021, for grants 2

under section 2204(b) of this subtitle and in accordance 3

with the Child Care and Development Block Grant Act 4

of 1990 (42 U.S.C. 9857 et seq.), except for the require-5

ments in subparagraphs (C) through (E) of section 6

658E(c)(3), and section 658G, of such Act (42 U.S.C. 7

9858c(c)(3), 9858e). 8

(c) ADMINISTRATIVE COSTS.—In addition to 9

amounts otherwise available, there is appropriated for fis-10

cal year 2021, out of any amounts in the Treasury not 11

otherwise appropriated, $35,000,000, to remain available 12

through September 30, 2025, for the costs of providing 13

technical assistance and conducting research and for the 14

administrative costs to carry out this section and section 15

2204 of this subtitle. 16

SEC. 2204. CHILD CARE STABILIZATION. 17

(a) DEFINITIONS.—In this section: 18

(1) CHILD CARE AND DEVELOPMENT BLOCK 19

GRANT TERMS.—The terms ‘‘lead agency’’, ‘‘Sec-20

retary’’, and ‘‘State’’ have the meanings given those 21

terms, and the terms ‘‘Indian Tribe’’ and ‘‘Tribal 22

organization’’ have the meanings given the terms 23

‘‘Indian tribe’’ and ‘‘tribal organization’’, in section 24

658P of the Child Care and Development Block 25
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Grant Act of 1990 (42 U.S.C. 9858n) except as oth-1

erwise provided in this section. 2

(2) COVID–19 PUBLIC HEALTH EMERGENCY.— 3

The term ‘‘COVID–19 public health emergency’’ 4

means the public health emergency declared by the 5

Secretary of Health and Human Services under sec-6

tion 319 of the Public Health Service Act (42 7

U.S.C. 247d) on January 31, 2020, with respect to 8

COVID–19, including any renewal of the declara-9

tion. 10

(3) ELIGIBLE CHILD CARE PROVIDER.—The 11

term ‘‘eligible child care provider’’ means an eligible 12

child care provider as defined in section 658P of the 13

Child Care and Development Block Grant Act of 14

1990 (42 U.S.C. 9858n) or a child care provider 15

that is licensed, regulated, or registered in the State, 16

territory, or Indian Tribe on the date of enactment 17

of this Act and meets applicable State and local 18

health and safety requirements. 19

(b) GRANTS.—From the amounts appropriated to 20

carry out this section and under the authority of section 21

658O of the Child Care and Development Block Grant Act 22

of 1990 (42 U.S.C. 9858m) and this section, the Secretary 23

shall award to the lead agency of each State (as des-24

ignated or established under section 658D(a) of such Act 25
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(42 U.S.C. 9858b(a)), territory and possession described 1

in subsection 658O(a)(1) of such Act, and Indian Tribe 2

and Tribal organization described in section 658O(a)(2) 3

of such Act that has submitted to the Secretary a letter 4

of intent to use funds awarded pursuant to this sub-5

section, child care stabilization grants from allotments and 6

payments determined in accordance with paragraphs (1) 7

and (2) of subsection (a), and subsection (b), of section 8

658O of the Child Care and Development Block Grant Act 9

of 1990 (42 U.S.C. 9858m). Such grants shall be used 10

in accordance with the Child Care and Development Block 11

Grant Act of 1990 (42 U.S.C. 9857 et seq.), except for 12

the requirements in subparagraphs (C) through (E) of sec-13

tion 658E(c)(3), and in section 658G, of such Act (42 14

U.S.C. 9858c(c)(3), 9858e). 15

(c) STATE RESERVATIONS AND SUBGRANTS.— 16

(1) RESERVATION.—A lead agency for a State 17

that receives a child care stabilization grant pursu-18

ant to subsection (b) shall reserve not more than 10 19

percent of such grant funds to administer subgrants, 20

provide technical assistance and support for applying 21

for and accessing the subgrant opportunity, publicize 22

the availability of the subgrants, and provide tech-23

nical assistance to help child care providers imple-24

ment policies as described in paragraph (2)(D)(i). 25
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(2) SUBGRANTS TO QUALIFIED CHILD CARE 1

PROVIDERS.— 2

(A) IN GENERAL.—The lead agency shall 3

use the remainder of the grant funds awarded 4

pursuant to subsection (b) to make subgrants 5

to qualified child care providers described in 6

subparagraph (B), regardless of such a pro-7

vider’s previous receipt of other Federal assist-8

ance, to support the stability of the child care 9

sector during and after the COVID–19 public 10

health emergency. 11

(B) QUALIFIED CHILD CARE PROVIDER.— 12

To be qualified to receive a subgrant under this 13

paragraph, a provider shall be an eligible child 14

care provider that on the date of submission of 15

an application for the subgrant, was either— 16

(i) open and available to provide child 17

care services; or 18

(ii) closed due to public health, finan-19

cial hardship, or other reasons relating to 20

the COVID–19 public health emergency. 21

(C) SUBGRANT AMOUNT.—The amount of 22

such a subgrant to a qualified child care pro-23

vider shall be based on the provider’s stated 24

current operating expenses, including costs as-25
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sociated with providing or preparing to provide 1

child care services during the COVID–19 public 2

health emergency, and to the extent practicable, 3

cover such operating expenses for the intended 4

period of the subgrant. 5

(D) APPLICATION.—The lead agency 6

shall— 7

(i) make available on the lead agen-8

cy’s website an application for qualified 9

child care providers that includes certifi-10

cations that, for the duration of the 11

subgrant— 12

(I) the provider applying will, 13

when open and available to provide 14

child care services, implement policies 15

in line with guidance from the cor-16

responding State, Tribal, and local 17

authorities, and in accordance with 18

State, Tribal, and local orders, and, to 19

the greatest extent possible, imple-20

ment policies in line with guidance 21

from the Centers for Disease Control 22

and Prevention; 23

(II) for each employee, the pro-24

vider will pay not less than the full 25
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compensation, including any benefits, 1

that was provided to the employee as 2

of the date of submission of the appli-3

cation for the subgrant (referred to in 4

this subclause as ‘‘full compensa-5

tion’’), and will not take any action 6

that reduces the weekly amount of the 7

employee’s compensation below the 8

weekly amount of full compensation, 9

or that reduces the employee’s rate of 10

compensation below the rate of full 11

compensation, including the involun-12

tary furloughing of any employee em-13

ployed on the date of submission of 14

the application for the subgrant; and 15

(III) the provider will provide re-16

lief from copayments and tuition pay-17

ments for the families enrolled in the 18

provider’s program, to the extent pos-19

sible, and prioritize such relief for 20

families struggling to make either 21

type of payment; and 22

(ii) accept and process applications 23

submitted under this subparagraph on a 24

rolling basis, and provide subgrant funds 25
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in advance of provider expenditures, except 1

as provided in subsection (d)(2). 2

(E) OBLIGATION.—The lead agency shall 3

notify the Secretary if it is unable to obligate 4

at least 50 percent of the funds received pursu-5

ant to subsection (b) that are available for sub-6

grants described in this paragraph within 9 7

months of the date of enactment of this Act. 8

(d) USES OF FUNDS.— 9

(1) IN GENERAL.—A qualified child care pro-10

vider that receives funds through such a subgrant 11

shall use the funds for at least one of the following: 12

(A) Personnel costs, including payroll and 13

salaries or similar compensation for an em-14

ployee (including any sole proprietor or inde-15

pendent contractor), employee benefits, pre-16

mium pay, or costs for employee recruitment 17

and retention. 18

(B) Rent (including rent under a lease 19

agreement) or payment on any mortgage obliga-20

tion, utilities, facility maintenance or improve-21

ments, or insurance. 22

(C) Personal protective equipment, clean-23

ing and sanitization supplies and services, or 24
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training and professional development related to 1

health and safety practices. 2

(D) Purchases of or updates to equipment 3

and supplies to respond to the COVID–19 pub-4

lic health emergency. 5

(E) Goods and services necessary to main-6

tain or resume child care services. 7

(F) Mental health supports for children 8

and employees. 9

(2) REIMBURSEMENT.—The qualified child care 10

provider may use the subgrant funds to reimburse 11

the provider for sums obligated or expended before 12

the date of enactment of this Act for the cost of a 13

good or service described in paragraph (1) to re-14

spond to the COVID–19 public health emergency. 15

(e) SUPPLEMENT NOT SUPPLANT.—Amounts made 16

available to carry out this section shall be used to supple-17

ment and not supplant other Federal, State, and local 18

public funds expended to provide child care services for 19

eligible individuals, including funds provided under the 20

Child Care and Development Block Grant Act of 1990 (42 21

U.S.C. 9857 et seq.) and State child care programs. 22

SEC. 2205. HEAD START. 23

In addition to amounts otherwise available, there is 24

appropriated for fiscal year 2021, out of any amounts in 25
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the Treasury not otherwise appropriated, $1,000,000,000, 1

to remain available through September 30, 2022, to carry 2

out the Head Start Act (42 U.S.C. 9831 et seq.), includ-3

ing for Federal administrative expenses, to be allocated 4

to each Head Start agency in an amount that bears the 5

same ratio to the portion available for allocations as the 6

number of enrolled children served by the Head Start 7

agency bears to the number of enrolled children served by 8

all Head Start agencies, except that funds appropriated 9

in this section— 10

(1) shall not be included in the calculation of 11

the ‘‘base grant’’ in subsequent fiscal years, as such 12

term is defined in section 640(a)(7)(A), 13

641A(h)(1)(B), or 645(d)(3) of the Head Start Act 14

(42 U.S.C. 9835(a)(7)(A), 9836a(h)(1)(B), 15

9840(d)(3)); and 16

(2) shall not be subject to the allocation re-17

quirements of section 640(a) of such Act (42 U.S.C. 18

9835(a)). 19

SEC. 2206. PROGRAMS FOR SURVIVORS. 20

(a) IN GENERAL.—Section 303 of the Family Vio-21

lence Prevention and Services Act (42 U.S.C. 10403) is 22

amended by adding at the end the following: 23

‘‘(d) ADDITIONAL FUNDING.—For the purposes of 24

carrying out this title, in addition to amounts otherwise 25
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made available for such purposes, there are appropriated, 1

out of any amounts in the Treasury not otherwise appro-2

priated, for fiscal year 2021, to remain available until ex-3

pended, each of the following: 4

‘‘(1) $180,000,000 to carry out sections 301 5

through 312, to be allocated in the manner described 6

in subsection (a)(2), except that a reference in sub-7

section (a)(2) to an amount appropriated under sub-8

section (a)(1) shall be considered to be a reference 9

to an amount appropriated under this paragraph, 10

and that the matching requirement under section 11

306(c)(4) shall not apply. 12

‘‘(2) $18,000,000 to carry out section 309. 13

‘‘(3) $2,000,000 to carry out section 313, of 14

which $1,000,000 for each fiscal year shall be allo-15

cated to support Indian communities.’’. 16

(b) COVID–19 PUBLIC HEALTH EMERGENCY DE-17

FINED.—In this section, the term ‘‘COVID–19 public 18

health emergency’’ means the public health emergency de-19

clared by the Secretary of Health and Human Services 20

under section 319 of the Public Health Service Act (42 21

U.S.C. 247d) on January 31, 2020, with respect to 22

COVID–19, including any renewal of the declaration. 23

(c) GRANTS TO SUPPORT CULTURALLY SPECIFIC 24

POPULATIONS.— 25
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(1) IN GENERAL.—In addition to amounts oth-1

erwise made available, there is appropriated, out of 2

any amounts in the Treasury not otherwise appro-3

priated, to the Secretary of Health and Human 4

Services, $49,500,000 for fiscal year 2021, to be 5

available until expended, to carry out this subsection 6

(excluding Federal administrative costs, for which 7

funds are appropriated under subsection (e)). 8

(2) USE OF FUNDS.—From amounts appro-9

priated under paragraph (1), the Secretary acting 10

through the Director of the Family Violence Preven-11

tion and Services Program, shall— 12

(A) support culturally specific community- 13

based organizations to provide culturally spe-14

cific activities for survivors of sexual assault 15

and domestic violence, to address emergent 16

needs resulting from the COVID–19 public 17

health emergency and other public health con-18

cerns; and 19

(B) support culturally specific community- 20

based organizations that provide culturally spe-21

cific activities to promote strategic partnership 22

development and collaboration in responding to 23

the impact of COVID–19 and other public 24
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health concerns on survivors of sexual assault 1

and domestic violence. 2

(d) GRANTS TO SUPPORT SURVIVORS OF SEXUAL AS-3

SAULT.— 4

(1) IN GENERAL.—In addition to amounts oth-5

erwise made available, there is appropriated, out of 6

any amounts in the Treasury not otherwise appro-7

priated, to the Secretary of Health and Human 8

Services, $198,000,000 for fiscal year 2021, to be 9

available until expended, to carry out this subsection 10

(excluding Federal administrative costs, for which 11

funds are appropriated under subsection (e)). 12

(2) USE OF FUNDS.—From amounts appro-13

priated under paragraph (1), the Secretary acting 14

through the Director of the Family Violence Preven-15

tion and Services Program, shall assist rape crisis 16

centers in transitioning to virtual services and meet-17

ing the emergency needs of survivors. 18

(e) ADMINISTRATIVE COSTS.—In addition to 19

amounts otherwise made available, there is appropriated 20

to the Secretary of Health and Human Services, out of 21

any amounts in the Treasury not otherwise appropriated, 22

$2,500,000 for fiscal year 2021, to remain available until 23

expended, for the Federal administrative costs of carrying 24

out subsections (c) and (d). 25
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SEC. 2207. CHILD ABUSE PREVENTION AND TREATMENT. 1

In addition to amounts otherwise available, there is 2

appropriated to the Secretary of Health and Human Serv-3

ices for fiscal year 2021, out of any money in the Treasury 4

not otherwise appropriated, the following amounts, to re-5

main available through September 30, 2023: 6

(1) $250,000,000 for carrying out title II of the 7

Child Abuse Prevention and Treatment Act (42 8

U.S.C. 5116 et seq.), which shall be allocated with-9

out regard to section 204(4) of such Act (42 U.S.C. 10

5116d(4)) and shall be allotted to States in accord-11

ance with section 203 of such Act (42 U.S.C. 12

5116b), except that— 13

(A) in subsection (b)(1)(A) of such section 14

203, ‘‘70 percent’’ shall be deemed to be ‘‘100 15

percent’’; and 16

(B) subsections (b)(1)(B) and (c) of such 17

section 203 shall not apply; and 18

(2) $100,000,000 for carrying out the State 19

grant program authorized under section 106 of the 20

Child Abuse Prevention and Treatment Act (42 21

U.S.C. 5106a), which shall be allocated without re-22

gard to section 112(a)(2) of such Act (42 U.S.C. 23

5106h(a)(2)). 24
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SEC. 2208. LIHEAP. 1

In addition to amounts otherwise available, there is 2

appropriated for fiscal year 2021, out of any amounts in 3

the Treasury not otherwise appropriated, $4,500,000,000, 4

to remain available through September 30, 2022, for addi-5

tional funding to provide payments under section 2602(b) 6

of the Low-Income Home Energy Assistance Act of 1981 7

(42 U.S.C. 8621(b)), except that— 8

(1) $2,250,000,000 of such amounts shall be 9

allocated as though the total appropriation for such 10

payments for fiscal year 2021 was less than 11

$1,975,000,000; 12

(2) section 2607(b)(2)(B) of such Act (42 13

U.S.C. 8626(b)(2)(B)) shall not apply to funds ap-14

propriated under this section for fiscal year 2021; 15

and 16

(3) with respect to amounts appropriated under 17

this section for fiscal year 2021, notwithstanding 18

section 2604(d) of such Act (42 U.S.C. 8623(d)), 19

the Secretary shall reserve under such section 20

2604(d) amounts for Indian tribes that bear the 21

same ratio, for each Indian tribe, that the amount 22

reserved for the Indian tribe, from funds appro-23

priated for such payments for fiscal year 2021 be-24

fore the date of enactment of this section, bore to 25
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the amount allotted to the applicable State for such 1

payments from any such appropriated funds. 2

SEC. 2209. DEPARTMENT OF HEALTH AND HUMAN SERV-3

ICES. 4

(a) IN GENERAL.—In addition to amounts otherwise 5

available, there is appropriated to the Department of 6

Health and Human Services for fiscal year 2021, out of 7

any money in the Treasury not otherwise appropriated, 8

$425,000,000, to remain available until expended for the 9

Secretary of Health and Human Services to allocate as 10

such Secretary determines necessary for cost increases 11

that result from the COVID–19 public health emergency 12

in programs administered under the Administration for 13

Children and Families that provide direct program serv-14

ices to children. 15

(b) DEFINITION.—In this section, the term 16

‘‘COVID–19 public health emergency’’ means the public 17

health emergency declared by the Secretary of Health and 18

Human Services under section 319 of the Public Health 19

Service Act (42 U.S.C. 247d) on January 31, 2020, with 20

respect to COVID–19, including any renewal of the dec-21

laration. 22
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SEC. 2210. CORPORATION FOR NATIONAL AND COMMUNITY 1

SERVICE AND THE NATIONAL SERVICE 2

TRUST. 3

(a) CORPORATION FOR NATIONAL AND COMMUNITY 4

SERVICE.—In addition to amounts otherwise made avail-5

able, there is appropriated for fiscal year 2021, out of any 6

money in the Treasury not otherwise appropriated, 7

$852,000,000, to remain available through September 30, 8

2024, for necessary expenses under the Domestic Volun-9

teer Service Act of 1973 (42 U.S.C. 4950 et seq.) and 10

the National and Community Service Act of 1990 (42 11

U.S.C. 12501 et seq.) notwithstanding sections 12

198B(b)(3), 198S(g), and subparagraphs (C) and (F) of 13

section 501(a)(4) of the National and Community Service 14

Act of 1990 (42 U.S.C. 12653b(b)(3), 12653s(g), 15

12681(a)(4)). 16

(b) ALLOCATION OF AMOUNTS.—Amounts provided 17

by subsection (a) shall be allocated as follows: 18

(1) AMERICORPS STATE AND NATIONAL.— 19

$620,000,000 shall be used— 20

(A) to increase the living allowances, of 21

participants in national service programs, de-22

scribed in section 140 of the National and Com-23

munity Service Act of 1990 (42 U.S.C. 12594); 24

and 25
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(B) to make funding adjustments to exist-1

ing (as of the date of enactment of this Act) 2

awards and award new and additional awards 3

to organizations described in subsection (a) of 4

section 121 of the National and Community 5

Service Act of 1990 (42 U.S.C. 12571(a)), 6

whether or not the entities are already grant re-7

cipients under that section on the date of enact-8

ment of this Act, and without regard to the re-9

quirements of subsections (d) and (e) of such 10

section 121, by— 11

(i) prioritizing entities serving com-12

munities disproportionately impacted by 13

COVID–19 and utilizing culturally com-14

petent and multilingual strategies in the 15

provision of services; and 16

(ii) taking into account the diversity 17

of communities and participants served by 18

such entities, including racial, ethnic, so-19

cioeconomic, linguistic, or geographic diver-20

sity. 21

(2) STATE COMMISSIONS.—$20,000,000 shall 22

be used to make adjustments to existing (as of the 23

date of enactment of this Act) awards and new and 24

additional awards, including awards to State Com-25
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missions on National and Community Service, under 1

section 126(a) of the National and Community Serv-2

ice Act of 1990 (42 U.S.C. 12576(a)). 3

(3) VOLUNTEER GENERATION FUND.— 4

$20,000,000 shall be used for expenses authorized 5

under section 501(a)(4)(F) of the National and 6

Community Service Act of 1990 (42 U.S.C. 7

12681(a)(4)(F)), which, notwithstanding section 8

198P(d)(1)(B) of that Act (42 U.S.C. 9

12653p(d)(1)(B)), shall be for grants awarded by 10

the Corporation for National and Community Serv-11

ice on a competitive basis. 12

(4) AMERICORPS VISTA.—$80,000,000 shall be 13

used for programs authorized under part A of title 14

I of the Domestic Volunteer Service Act of 1973 (42 15

U.S.C. 4951 et seq.), including to increase the living 16

allowances of volunteers, described in section 105(b) 17

of the Domestic Volunteer Service Act of 1973 (42 18

U.S.C. 4955(b)). 19

(5) NATIONAL SENIOR SERVICE CORPS.— 20

$30,000,000 shall be used for programs authorized 21

under title II of the Domestic Volunteer Service Act 22

of 1973 (42 U.S.C. 5000 et seq.). 23

(6) ADMINISTRATIVE COSTS.—$73,000,000 24

shall, notwithstanding section 501(a)(5)(B) of the 25
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National and Community Service Act of 1990 (42 1

U.S.C. 12681(a)(5)(B)) and section 504(a) of the 2

Domestic Volunteer Service Act of 1973 (42 U.S.C. 3

5084(a)), be used for necessary expenses of adminis-4

tration as provided under section 501(a)(5) of the 5

National and Community Service Act of 1990 (42 6

U.S.C. 12681(a)(5)), including administrative costs 7

of the Corporation for National and Community 8

Service associated with the provision of funds under 9

paragraphs (1) through (5). 10

(7) OFFICE OF INSPECTOR GENERAL.— 11

$9,000,000 shall be used for the Office of Inspector 12

General of the Corporation for National and Com-13

munity Service for salaries and expenses necessary 14

for oversight and audit of programs and activities 15

funded by subsection (a). 16

(c) NATIONAL SERVICE TRUST.—In addition to 17

amounts otherwise made available, there is appropriated 18

for fiscal year 2021, out of any money in the Treasury 19

not otherwise appropriated, $148,000,000, to remain 20

available until expended, for payment to and administra-21

tion of the National Service Trust established in section 22

145 of the National and Community Service Act of 1990 23

(42 U.S.C. 12601). 24
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Subtitle D—Child Nutrition & 1

Related Programs 2

SEC. 2301. IMPROVEMENTS TO WIC BENEFITS. 3

(a) DEFINITIONS.—In this section: 4

(1) APPLICABLE PERIOD.—The term ‘‘applica-5

ble period’’ means a period— 6

(A) beginning after the date of enactment 7

of this Act, as selected by a State agency; and 8

(B) ending not later than the earlier of— 9

(i) 4 months after the date described 10

in subparagraph (A); or 11

(ii) September 30, 2021. 12

(2) CASH-VALUE VOUCHER.—The term ‘‘cash- 13

value voucher’’ has the meaning given the term in 14

section 246.2 of title 7, Code of Federal Regulations 15

(as in effect on the date of the enactment of this 16

Act). 17

(3) PROGRAM.—The term ‘‘program’’ means 18

the special supplemental nutrition program for 19

women, infants, and children established by section 20

17 of the Child Nutrition Act of 1966 (42 U.S.C. 21

1786). 22

(4) QUALIFIED FOOD PACKAGE.—The term 23

‘‘qualified food package’’ means each of the fol-24

lowing food packages (as defined in section 25
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246.10(e) of title 7, Code of Federal Regulations (as 1

in effect on the date of the enactment of this Act)): 2

(A) Food Package IV–Children 1 through 3

4 years. 4

(B) Food Package V–Pregnant and par-5

tially (mostly) breastfeeding women. 6

(C) Food Package VI–Postpartum women. 7

(D) Food Package VII–Fully 8

breastfeeding. 9

(5) SECRETARY.—The term ‘‘Secretary’’ means 10

the Secretary of Agriculture. 11

(6) STATE AGENCY.—The term ‘‘State agency’’ 12

has the meaning given the term in section 17(b) of 13

the Child Nutrition Act of 1966 (42 U.S.C. 14

1786(b)). 15

(b) AUTHORITY TO INCREASE AMOUNT OF CASH- 16

VALUE VOUCHER.—During the public health emergency 17

declared by the Secretary of Health and Human Services 18

under section 319 of the Public Health Service Act (42 19

U.S.C. 247d) on January 31, 2020, with respect to the 20

Coronavirus Disease 2019 (COVID–19), and in response 21

to challenges relating to that public health emergency, the 22

Secretary may, in carrying out the program, increase the 23

amount of a cash-value voucher under a qualified food 24

package to an amount that is less than or equal to $35. 25
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(c) APPLICATION OF INCREASED AMOUNT OF CASH- 1

VALUE VOUCHER TO STATE AGENCIES.— 2

(1) NOTIFICATION.—An increase to the amount 3

of a cash-value voucher under subsection (b) shall 4

apply to any State agency that notifies the Secretary 5

of— 6

(A) the intent to use that increased 7

amount, without further application; and 8

(B) the applicable period selected by the 9

State agency during which that increased 10

amount shall apply. 11

(2) USE OF INCREASED AMOUNT.—A State 12

agency that makes a notification to the Secretary 13

under paragraph (1) shall use the increased amount 14

described in that paragraph— 15

(A) during the applicable period described 16

in that notification; and 17

(B) only during a single applicable period. 18

(d) SUNSET.—The authority of the Secretary under 19

subsection (b), and the authority of a State agency to in-20

crease the amount of a cash-value voucher under sub-21

section (c), shall terminate on September 30, 2021. 22

(e) FUNDING.—In addition to amounts otherwise 23

made available, there is appropriated to the Secretary, out 24

of funds in the Treasury not otherwise appropriated, 25

VerDate Sep 11 2014 00:45 Feb 25, 2021 Jkt 019200 PO 00000 Frm 00091 Fmt 6652 Sfmt 6201 E:\BILLS\H1319.RH H1319pa
m

tm
an

n 
on

 D
S

K
B

C
07

H
B

2P
R

O
D

 w
ith

 B
IL

LS



92 

•HR 1319 RH

$490,000,000 to carry out this section, to remain available 1

until September 30, 2022. 2

SEC. 2302. WIC PROGRAM MODERNIZATION. 3

In addition to amounts otherwise available, there are 4

appropriated to the Secretary of Agriculture, out of 5

amounts in the Treasury not otherwise appropriated, 6

$390,000,000 for fiscal year 2021, to remain available 7

until September 30, 2024, to carry out outreach, innova-8

tion, and program modernization efforts, including appro-9

priate waivers and flexibility, to increase participation in 10

and redemption of benefits under programs established 11

under section 17 of the Child Nutrition Act of 1966 (7 12

U.S.C. 1431), except that such waivers may not relate to 13

the content of the WIC Food Packages (as defined in sec-14

tion 246.10(e) of title 7, Code of Federal Regulations (as 15

in effect on the date of enactment of this Act)), or the 16

nondiscrimination requirements under section 246.8 of 17

title 7, Code of Federal Regulations (as in effect on the 18

date of enactment of this Act). 19

SEC. 2303. MEALS AND SUPPLEMENTS REIMBURSEMENTS 20

FOR INDIVIDUALS WHO HAVE NOT ATTAINED 21

THE AGE OF 25. 22

(a) PROGRAM FOR AT-RISK SCHOOL CHILDREN.— 23

Beginning on the date of enactment of this section, not-24

withstanding paragraph (1)(A) of section 17(r) of the 25
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Richard B. Russell National School Lunch Act (42 U.S.C. 1

1766(r)), during the COVID–19 public health emergency 2

declared under section 319 of the Public Health Service 3

Act (42 U.S.C. 247d), the Secretary shall reimburse insti-4

tutions that are emergency shelters under such section 5

17(r) (42 U.S.C. 1766(r)) for meals and supplements 6

served to individuals who, at the time of such service— 7

(1) have not attained the age of 25; and 8

(2) are receiving assistance, including non-resi-9

dential assistance, from such emergency shelter. 10

(b) PARTICIPATION BY EMERGENCY SHELTERS.— 11

Beginning on the date of enactment of this section, not-12

withstanding paragraph (5)(A) of section 17(t) of the 13

Richard B. Russell National School Lunch Act (42 U.S.C. 14

1766(t)), during the COVID–19 public health emergency 15

declared under section 319 of the Public Health Service 16

Act (42 U.S.C. 247d), the Secretary shall reimburse emer-17

gency shelters under such section 17(t) (42 U.S.C. 18

1766(t)) for meals and supplements served to individuals 19

who, at the time of such service have not attained the age 20

of 25. 21

(c) DEFINITIONS.—In this section: 22

(1) EMERGENCY SHELTER.—The term ‘‘emer-23

gency shelter’’ has the meaning given the term 24
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under section 17(t)(1) of the Richard B. Russell Na-1

tional School Lunch Act (42 U.S.C. 1766(t)(1)). 2

(2) SECRETARY.—The term ‘‘Secretary’’ means 3

the Secretary of Agriculture. 4

SEC. 2304. PANDEMIC EBT PROGRAM. 5

Section 1101 of the Families First Coronavirus Re-6

sponse Act (7 U.S.C. 2011 note; Public Law 116–127) 7

is amended— 8

(1) in subsection (a)— 9

(A) by striking ‘‘During fiscal years 2020 10

and 2021’’ and inserting ‘‘In any school year in 11

which there is a public health emergency des-12

ignation’’; and 13

(B) by inserting ‘‘or in a covered summer 14

period following a school session’’ after ‘‘in ses-15

sion’’; 16

(2) by amending subsection (e) to read as fol-17

lows: 18

‘‘(e) RELEASE OF INFORMATION.—Notwithstanding 19

any provision of the Richard B. Russell National School 20

Lunch Act (42 U.S.C. 1751 et seq.), the Secretary of Ag-21

riculture may authorize State educational agencies and 22

school food authorities administering a school lunch pro-23

gram under such Act to release to appropriate officials 24

administering the supplemental nutrition assistance pro-25
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gram such information as may be necessary to carry out 1

this section, including to carry out assistance during a cov-2

ered summer period pursuant to subsection (i).’’; 3

(3) in subsection (f)(2), in the paragraph head-4

ing, by striking ‘‘FOR SCHOOL YEAR 2020–2021’’; 5

(4) in subsection (g), by striking ‘‘During fiscal 6

year 2020, the’’ and inserting ‘‘The’’; 7

(5) in subsection (h)(1)— 8

(A) by inserting ‘‘either’’ after ‘‘at least 1 9

child enrolled in such a covered child care facil-10

ity and’’; and 11

(B) by inserting ‘‘or a Department of Agri-12

culture grant-funded nutrition assistance pro-13

gram in the Commonwealth of the Northern 14

Mariana Islands, Puerto Rico, or American 15

Samoa’’ before ‘‘shall be eligible to receive as-16

sistance’’; 17

(6) by redesignating subsections (i) and (j) as 18

subsections (j) and (k), respectively; 19

(7) by inserting after subsection (h) the fol-20

lowing: 21

‘‘(i) EMERGENCIES DURING SUMMER.—The Sec-22

retary of Agriculture may permit a State agency to extend 23

a State agency plan approved under subsection (b) for not 24

more than 90 days for the purpose of operating the plan 25
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during a covered summer period, during which time 1

schools participating in the school lunch program under 2

the Richard B. Russell National School Lunch Act (42 3

U.S.C. 1751 et seq.) or the school breakfast program 4

under section 4 of the Child Nutrition Act of 1966 (42 5

U.S.C. 1773 ) and covered child care facilities shall be 6

deemed closed for purposes of this section.’’; 7

(8) in subsection (j) (as so redesignated)— 8

(A) by redesignating paragraphs (2) 9

through (6) as paragraphs (3) through (7), re-10

spectively; 11

(B) by inserting after paragraph (1) the 12

following: 13

‘‘(2) COVERED SUMMER PERIOD.—The term 14

‘covered summer period’ means a summer period 15

that follows a school year during which there was a 16

public health emergency designation.’’; and 17

(C) in paragraph (5) (as so redesignated), 18

by striking ‘‘or another coronavirus with pan-19

demic potential’’; and 20

(9) in subsection (k) (as so redesignated), by 21

inserting ‘‘Federal agencies,’’ before ‘‘State agen-22

cies’’. 23

VerDate Sep 11 2014 00:45 Feb 25, 2021 Jkt 019200 PO 00000 Frm 00096 Fmt 6652 Sfmt 6201 E:\BILLS\H1319.RH H1319pa
m

tm
an

n 
on

 D
S

K
B

C
07

H
B

2P
R

O
D

 w
ith

 B
IL

LS



97 

•HR 1319 RH

Subtitle E—COBRA Continuation 1

Coverage 2

SEC. 2401. PRESERVING HEALTH BENEFITS FOR WORKERS. 3

(a) PREMIUM ASSISTANCE FOR COBRA CONTINU-4

ATION COVERAGE FOR INDIVIDUALS AND THEIR FAMI-5

LIES.— 6

(1) PROVISION OF PREMIUM ASSISTANCE.— 7

(A) REDUCTION OF PREMIUMS PAY-8

ABLE.—In the case of any premium for a pe-9

riod of coverage during the period beginning on 10

the first day of the first month beginning after 11

the date of the enactment of this Act, and end-12

ing on September 30, 2021, for COBRA con-13

tinuation coverage with respect to any assist-14

ance eligible individual described in paragraph 15

(3), such individual shall be treated for pur-16

poses of any COBRA continuation provision as 17

having paid the amount of such premium if 18

such individual pays (or any person other than 19

such individual’s employer pays on behalf of 20

such individual) 15 percent of the amount of 21

such premium. 22

(B) PLAN ENROLLMENT OPTION.— 23

(i) IN GENERAL.—Notwithstanding 24

the COBRA continuation provisions, any 25
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assistance eligible individual who is en-1

rolled in a group health plan offered by a 2

plan sponsor may, not later than 90 days 3

after the date of notice of the plan enroll-4

ment option described in this subpara-5

graph, elect to enroll in coverage under a 6

plan offered by such plan sponsor that is 7

different than coverage under the plan in 8

which such individual was enrolled at the 9

time, in the case of any assistance eligible 10

individual described in paragraph (3), the 11

qualifying event specified in section 603(2) 12

of the Employee Retirement Income Secu-13

rity Act of 1974, section 4980B(f)(3)(B) 14

of the Internal Revenue Code of 1986, or 15

section 2203(2) of the Public Health Serv-16

ice Act, except for the voluntary termi-17

nation of such individual’s employment by 18

such individual, occurred, and such cov-19

erage shall be treated as COBRA continu-20

ation coverage for purposes of the applica-21

ble COBRA continuation coverage provi-22

sion. 23

(ii) REQUIREMENTS.—Any assistance 24

eligible individual may elect to enroll in 25

VerDate Sep 11 2014 00:45 Feb 25, 2021 Jkt 019200 PO 00000 Frm 00098 Fmt 6652 Sfmt 6201 E:\BILLS\H1319.RH H1319pa
m

tm
an

n 
on

 D
S

K
B

C
07

H
B

2P
R

O
D

 w
ith

 B
IL

LS



99 

•HR 1319 RH

different coverage as described in clause (i) 1

only if— 2

(I) the employer involved has 3

made a determination that such em-4

ployer will permit such assistance eli-5

gible individual to enroll in different 6

coverage as provided under this sub-7

paragraph; 8

(II) the premium for such dif-9

ferent coverage does not exceed the 10

premium for coverage in which such 11

individual was enrolled at the time 12

such qualifying event occurred; 13

(III) the different coverage in 14

which the individual elects to enroll is 15

coverage that is also offered to simi-16

larly situated active employees of the 17

employer at the time at which such 18

election is made; and 19

(IV) the different coverage in 20

which the individual elects to enroll is 21

not— 22

(aa) coverage that provides 23

only excepted benefits as defined 24

in section 9832(c) of the Internal 25
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Revenue Code of 1986, section 1

733(c) of the Employee Retire-2

ment Income Security Act of 3

1974, and section 2791(c) of the 4

Public Health Service Act; 5

(bb) a qualified small em-6

ployer health reimbursement ar-7

rangement (as defined in section 8

9831(d)(2) of the Internal Rev-9

enue Code of 1986); or 10

(cc) a flexible spending ar-11

rangement (as defined in section 12

106(c)(2) of the Internal Rev-13

enue Code of 1986). 14

(2) LIMITATION OF PERIOD OF PREMIUM AS-15

SISTANCE.— 16

(A) ELIGIBILITY FOR ADDITIONAL COV-17

ERAGE.—Paragraph (1)(A) shall not apply with 18

respect to any assistance eligible individual de-19

scribed in paragraph (3) for months of coverage 20

beginning on or after the earlier of— 21

(i) the first date that such individual 22

is eligible for coverage under any other 23

group health plan (other than coverage 24

consisting of only excepted benefits (as de-25
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fined in section 9832(c) of the Internal 1

Revenue Code of 1986, section 733(c) of 2

the Employee Retirement Income Security 3

Act of 1974, and section 2791(c) of the 4

Public Health Service Act), coverage under 5

a flexible spending arrangement (as de-6

fined in section 106(c)(2) of the Internal 7

Revenue Code of 1986), coverage under a 8

qualified small employer health reimburse-9

ment arrangement (as defined in section 10

9831(d)(2) of the Internal Revenue Code 11

of 1986)), or eligible for benefits under the 12

Medicare program under title XVIII of the 13

Social Security Act; or 14

(ii) the earlier of— 15

(I) the date following the expira-16

tion of the maximum period of con-17

tinuation coverage required under the 18

applicable COBRA continuation cov-19

erage provision; or 20

(II) the date following the expira-21

tion of the period of continuation cov-22

erage allowed under paragraph 23

(4)(B)(ii). 24
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(B) NOTIFICATION REQUIREMENT.—Any 1

assistance eligible individual shall notify the 2

group health plan with respect to which para-3

graph (1)(A) applies if such paragraph ceases 4

to apply by reason of clause (i) of subparagraph 5

(A). Such notice shall be provided to the group 6

health plan in such time and manner as may be 7

specified by the Secretary of Labor. 8

(3) ASSISTANCE ELIGIBLE INDIVIDUAL.—For 9

purposes of this section, the term ‘‘assistance eligible 10

individual’’ means, with respect to a period of cov-11

erage during the period beginning on the first day 12

of the first month beginning after the date of the en-13

actment of this Act, and ending on September 30, 14

2021, any individual that is a qualified beneficiary 15

who— 16

(A) is eligible for COBRA continuation 17

coverage by reason of a qualifying event speci-18

fied in section 603(2) of the Employee Retire-19

ment Income Security Act of 1974, section 20

4980B(f)(3)(B) of the Internal Revenue Code 21

of 1986, or section 2203(2) of the Public 22

Health Service Act, except for the voluntary 23

termination of such individual’s employment by 24

such individual; and 25
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(B) elects such coverage. 1

(4) EXTENSION OF ELECTION PERIOD AND EF-2

FECT ON COVERAGE.— 3

(A) IN GENERAL.—For purposes of apply-4

ing section 605(a) of the Employee Retirement 5

Income Security Act of 1974, section 6

4980B(f)(5)(A) of the Internal Revenue Code 7

of 1986, and section 2205(a) of the Public 8

Health Service Act, in the case of— 9

(i) an individual who does not have an 10

election of COBRA continuation coverage 11

in effect on the first day of the first month 12

beginning after the date of the enactment 13

of this Act but who would be an assistance 14

eligible individual described in paragraph 15

(3) if such election were so in effect; or 16

(ii) an individual who elected COBRA 17

continuation coverage and discontinued 18

from such coverage before the first day of 19

the first month beginning after the date of 20

the enactment of this Act, 21

such individual may elect the COBRA continu-22

ation coverage under the COBRA continuation 23

coverage provisions containing such provisions 24

during the period beginning on the first day of 25
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the first month beginning after the date of the 1

enactment of this Act and ending 60 days after 2

the date on which the notification required 3

under paragraph (6)(C) is provided to such in-4

dividual. 5

(B) COMMENCEMENT OF COBRA CONTINU-6

ATION COVERAGE.—Any COBRA continuation 7

coverage elected by a qualified beneficiary dur-8

ing an extended election period under subpara-9

graph (A)— 10

(i) shall commence (including for pur-11

poses of applying the treatment of pre-12

mium payments under paragraph (1)(A) 13

and any cost-sharing requirements for 14

items and services under a group health 15

plan) with the first period of coverage be-16

ginning on or after the first day of the 17

first month beginning after the date of the 18

enactment of this Act, and 19

(ii) shall not extend beyond the period 20

of COBRA continuation coverage that 21

would have been required under the appli-22

cable COBRA continuation coverage provi-23

sion if the coverage had been elected as re-24

quired under such provision. 25
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(5) EXPEDITED REVIEW OF DENIALS OF PRE-1

MIUM ASSISTANCE.—In any case in which an indi-2

vidual requests treatment as an assistance eligible 3

individual described in paragraph (3) and is denied 4

such treatment by the group health plan, the Sec-5

retary of Labor (or the Secretary of Health and 6

Human Services in connection with COBRA con-7

tinuation coverage which is provided other than pur-8

suant to part 6 of subtitle B of title I of the Em-9

ployee Retirement Income Security Act of 1974), in 10

consultation with the Secretary of the Treasury, 11

shall provide for expedited review of such denial. An 12

individual shall be entitled to such review upon ap-13

plication to such Secretary in such form and manner 14

as shall be provided by such Secretary, in consulta-15

tion with the Secretary of the Treasury. Such Sec-16

retary shall make a determination regarding such in-17

dividual’s eligibility within 15 business days after re-18

ceipt of such individual’s application for review 19

under this paragraph. Such Secretary’s determina-20

tion upon review of the denial shall be de novo and 21

shall be the final determination of such Secretary. A 22

reviewing court shall grant deference to such Sec-23

retary’s determination. The provisions of this para-24

graph, paragraphs (1) through (4), and paragraphs 25
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(6) through (7) shall be treated as provisions of title 1

I of the Employee Retirement Income Security Act 2

of 1974 for purposes of part 5 of subtitle B of such 3

title. 4

(6) NOTICES TO INDIVIDUALS.— 5

(A) GENERAL NOTICE.— 6

(i) IN GENERAL.—In the case of no-7

tices provided under section 606(a)(4) of 8

the Employee Retirement Income Security 9

Act of 1974 (29 U.S.C. 1166(4)), section 10

4980B(f)(6)(D) of the Internal Revenue 11

Code of 1986, or section 2206(4) of the 12

Public Health Service Act (42 U.S.C. 13

300bb–6(4)), with respect to individuals 14

who, during the period described in para-15

graph (3), become entitled to elect COBRA 16

continuation coverage, the requirements of 17

such provisions shall not be treated as met 18

unless such notices include an additional 19

written notification to the recipient in clear 20

and understandable language of— 21

(I) the availability of premium 22

assistance with respect to such cov-23

erage under this subsection; and 24
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(II) the option to enroll in dif-1

ferent coverage if the employer per-2

mits assistance eligible individuals de-3

scribed in paragraph (3) to elect en-4

rollment in different coverage (as de-5

scribed in paragraph (1)(B)). 6

(ii) ALTERNATIVE NOTICE.—In the 7

case of COBRA continuation coverage to 8

which the notice provision under such sec-9

tions does not apply, the Secretary of 10

Labor, in consultation with the Secretary 11

of the Treasury and the Secretary of 12

Health and Human Services, shall, in con-13

sultation with administrators of the group 14

health plans (or other entities) that provide 15

or administer the COBRA continuation 16

coverage involved, provide rules requiring 17

the provision of such notice. 18

(iii) FORM.—The requirement of the 19

additional notification under this subpara-20

graph may be met by amendment of exist-21

ing notice forms or by inclusion of a sepa-22

rate document with the notice otherwise 23

required. 24
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(B) SPECIFIC REQUIREMENTS.—Each ad-1

ditional notification under subparagraph (A) 2

shall include— 3

(i) the forms necessary for estab-4

lishing eligibility for premium assistance 5

under this subsection; 6

(ii) the name, address, and telephone 7

number necessary to contact the plan ad-8

ministrator and any other person main-9

taining relevant information in connection 10

with such premium assistance; 11

(iii) a description of the extended elec-12

tion period provided for in paragraph 13

(4)(A); 14

(iv) a description of the obligation of 15

the qualified beneficiary under paragraph 16

(2)(B) and the penalty provided under sec-17

tion 6720C of the Internal Revenue Code 18

of 1986 for failure to carry out the obliga-19

tion; 20

(v) a description, displayed in a 21

prominent manner, of the qualified bene-22

ficiary’s right to a reduced premium and 23

any conditions on entitlement to the re-24

duced premium; and 25
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(vi) a description of the option of the 1

qualified beneficiary to enroll in different 2

coverage if the employer permits such ben-3

eficiary to elect to enroll in such different 4

coverage under paragraph (1)(B). 5

(C) NOTICE IN CONNECTION WITH EX-6

TENDED ELECTION PERIODS.—In the case of 7

any assistance eligible individual described in 8

paragraph (3) (or any individual described in 9

paragraph (4)(A)) who became entitled to elect 10

COBRA continuation coverage before the first 11

day of the first month beginning after the date 12

of the enactment of this Act, the administrator 13

of the applicable group health plan (or other 14

entity) shall provide (within 60 days after such 15

first day of such first month) for the additional 16

notification required to be provided under sub-17

paragraph (A) and failure to provide such no-18

tice shall be treated as a failure to meet the no-19

tice requirements under the applicable COBRA 20

continuation provision. 21

(D) MODEL NOTICES.—Not later than 30 22

days after the date of enactment of this Act, 23

with respect to any assistance eligible individual 24

described in paragraph (3), the Secretary of 25
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Labor, in consultation with the Secretary of the 1

Treasury and the Secretary of Health and 2

Human Services, shall prescribe models for the 3

additional notification required under this para-4

graph. 5

(7) NOTICE OF EXPIRATION OF PERIOD OF 6

PREMIUM ASSISTANCE.— 7

(A) IN GENERAL.—With respect to any as-8

sistance eligible individual, subject to subpara-9

graph (B), the requirements of section 10

606(a)(4) of the Employee Retirement Income 11

Security Act of 1974 (29 U.S.C. 1166(4)), sec-12

tion 4980B(f)(6)(D) of the Internal Revenue 13

Code of 1986, or section 2206(4) of the Public 14

Health Service Act (42 U.S.C. 300bb–6(4)), 15

shall not be treated as met unless the plan ad-16

ministrator of the individual, during the period 17

specified under subparagraph (C), provides to 18

such individual a written notice in clear and un-19

derstandable language— 20

(i) that the premium assistance for 21

such individual will expire soon and the 22

prominent identification of the date of 23

such expiration; and 24
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(ii) that such individual may be eligi-1

ble for coverage without any premium as-2

sistance through— 3

(I) COBRA continuation cov-4

erage; or 5

(II) coverage under a group 6

health plan. 7

(B) EXCEPTION.—The requirement for the 8

group health plan administrator to provide the 9

written notice under subparagraph (A) shall be 10

waived if the premium assistance for such indi-11

vidual expires pursuant to clause (i) of para-12

graph (2)(A). 13

(C) PERIOD SPECIFIED.—For purposes of 14

subparagraph (A), the period specified in this 15

subparagraph is, with respect to the date of ex-16

piration of premium assistance for any assist-17

ance eligible individual pursuant to a limitation 18

requiring a notice under this paragraph, the pe-19

riod beginning on the day that is 45 days before 20

the date of such expiration and ending on the 21

day that is 15 days before the date of such ex-22

piration. 23

(D) MODEL NOTICES.—Not later than 45 24

days after the date of enactment of this Act, 25
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with respect to any assistance eligible indi-1

vidual, the Secretary of Labor, in consultation 2

with the Secretary of the Treasury and the Sec-3

retary of Health and Human Services, shall 4

prescribe models for the notification required 5

under this paragraph. 6

(8) REGULATIONS.—The Secretary of the 7

Treasury and the Secretary of Labor may jointly 8

prescribe such regulations or other guidance as may 9

be necessary or appropriate to carry out the provi-10

sions of this subsection, including the prevention of 11

fraud and abuse under this subsection, except that 12

the Secretary of Labor and the Secretary of Health 13

and Human Services may prescribe such regulations 14

(including interim final regulations) or other guid-15

ance as may be necessary or appropriate to carry 16

out the provisions of paragraphs (5), (6), (7), and 17

(9). 18

(9) OUTREACH.— 19

(A) IN GENERAL.—The Secretary of 20

Labor, in consultation with the Secretary of the 21

Treasury and the Secretary of Health and 22

Human Services, shall provide outreach con-23

sisting of public education and enrollment as-24

sistance relating to premium assistance pro-25
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vided under this subsection. Such outreach shall 1

target employers, group health plan administra-2

tors, public assistance programs, States, insur-3

ers, and other entities as determined appro-4

priate by such Secretaries. Such outreach shall 5

include an initial focus on those individuals 6

electing continuation coverage who are referred 7

to in paragraph (6)(C). Information on such 8

premium assistance, including enrollment, shall 9

also be made available on websites of the De-10

partments of Labor, Treasury, and Health and 11

Human Services. 12

(B) ENROLLMENT UNDER MEDICARE.— 13

The Secretary of Health and Human Services 14

shall provide outreach consisting of public edu-15

cation. Such outreach shall target individuals 16

who lose health insurance coverage. Such out-17

reach shall include information regarding en-18

rollment for benefits under title XVIII of the 19

Social Security Act (42 U.S.C. 1395 et seq.) for 20

purposes of preventing mistaken delays of such 21

enrollment by such individuals, including life-22

time penalties for failure of timely enrollment. 23

(10) DEFINITIONS.—For purposes of this sec-24

tion: 25
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(A) ADMINISTRATOR.—The term ‘‘admin-1

istrator’’ has the meaning given such term in 2

section 3(16)(A) of the Employee Retirement 3

Income Security Act of 1974. 4

(B) COBRA CONTINUATION COVERAGE.— 5

The term ‘‘COBRA continuation coverage’’ 6

means continuation coverage provided pursuant 7

to part 6 of subtitle B of title I of the Em-8

ployee Retirement Income Security Act of 1974 9

(other than under section 609), title XXII of 10

the Public Health Service Act, or section 11

4980B of the Internal Revenue Code of 1986 12

(other than subsection (f)(1) of such section in-13

sofar as it relates to pediatric vaccines), or 14

under a State program that provides com-15

parable continuation coverage. Such term does 16

not include coverage under a health flexible 17

spending arrangement under a cafeteria plan 18

within the meaning of section 125 of the Inter-19

nal Revenue Code of 1986. 20

(C) COBRA CONTINUATION PROVISION.— 21

The term ‘‘COBRA continuation provision’’ 22

means the provisions of law described in sub-23

paragraph (B). 24
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(D) COVERED EMPLOYEE.—The term 1

‘‘covered employee’’ has the meaning given such 2

term in section 607(2) of the Employee Retire-3

ment Income Security Act of 1974. 4

(E) QUALIFIED BENEFICIARY.—The term 5

‘‘qualified beneficiary’’ has the meaning given 6

such term in section 607(3) of the Employee 7

Retirement Income Security Act of 1974. 8

(F) GROUP HEALTH PLAN.—The term 9

‘‘group health plan’’ has the meaning given 10

such term in section 607(1) of the Employee 11

Retirement Income Security Act of 1974. 12

(G) STATE.—The term ‘‘State’’ includes 13

the District of Columbia, the Commonwealth of 14

Puerto Rico, the Virgin Islands, Guam, Amer-15

ican Samoa, and the Commonwealth of the 16

Northern Mariana Islands. 17

(H) PERIOD OF COVERAGE.—Any ref-18

erence in this subsection to a period of coverage 19

shall be treated as a reference to a monthly or 20

shorter period of coverage with respect to which 21

premiums are charged with respect to such cov-22

erage. 23

(I) PLAN SPONSOR.—The term ‘‘plan 24

sponsor’’ has the meaning given such term in 25
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section 3(16)(B) of the Employee Retirement 1

Income Security Act of 1974. 2

(J) PREMIUM.—The term ‘‘premium’’ in-3

cludes, with respect to COBRA continuation 4

coverage, any administrative fee. 5

(11) IMPLEMENTATION FUNDING.—In addition 6

to amounts otherwise made available, out of any 7

funds in the Treasury not otherwise appropriated, 8

there are appropriated to the Secretary of Labor for 9

fiscal year 2021, $10,000,000, to remain available 10

until expended, for the Employee Benefits Security 11

Administration to carry out the provisions of this 12

subtitle. 13

(b) COBRA PREMIUM ASSISTANCE.— 14

(1) ALLOWANCE OF CREDIT.— 15

(A) IN GENERAL.—Subchapter B of chap-16

ter 65 of the Internal Revenue Code of 1986 is 17

amended by adding at the end the following 18

new section: 19

‘‘SEC. 6432. CONTINUATION COVERAGE PREMIUM ASSIST-20

ANCE. 21

‘‘(a) IN GENERAL.—The person to whom premiums 22

are payable for continuation coverage under section 23

2401(a)(1) of the American Rescue Plan Act of 2021 shall 24

be allowed as a credit against the tax imposed by section 25
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3111(b), or so much of the taxes imposed under section 1

3221(a) as are attributable to the rate in effect under sec-2

tion 3111(b), for each calendar quarter an amount equal 3

to the premiums not paid by assistance eligible individuals 4

for such coverage by reason of such section 2401(a)(1) 5

with respect to such calendar quarter. 6

‘‘(b) PERSON TO WHOM PREMIUMS ARE PAYABLE.— 7

For purposes of subsection (a), except as otherwise pro-8

vided by the Secretary, the person to whom premiums are 9

payable under such continuation coverage shall be treated 10

as being— 11

‘‘(1) in the case of any group health plan which 12

is a multiemployer plan (as defined in section 3(37) 13

of the Employee Retirement Income Security Act of 14

1974), the plan, 15

‘‘(2) in the case of any group health plan not 16

described in paragraph (1), and under which some 17

or all of the coverage is not provided by insurance, 18

the employer maintaining the plan, and 19

‘‘(3) in the case of any group health plan not 20

described in paragraph (1) or (2), the insurer pro-21

viding the coverage under the group health plan. 22

‘‘(c) LIMITATIONS AND REFUNDABILITY.— 23

‘‘(1) CREDIT LIMITED TO CERTAIN EMPLOY-24

MENT TAXES.—The credit allowed by subsection (a) 25
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with respect to any calendar quarter shall not exceed 1

the tax imposed by section 3111(b), or so much of 2

the taxes imposed under section 3221(a) as are at-3

tributable to the rate in effect under section 4

3111(b), for such calendar quarter (reduced by any 5

credits allowed against such taxes under sections 6

7001 and 7003 of the Families First Coronavirus 7

Response Act and section 2301 of the CARES Act) 8

on the wages paid with respect to the employment 9

of all employees of the employer. 10

‘‘(2) REFUNDABILITY OF EXCESS CREDIT.— 11

‘‘(A) CREDIT IS REFUNDABLE.—If the 12

amount of the credit under subsection (a) ex-13

ceeds the limitation of paragraph (1) for any 14

calendar quarter, such excess shall be treated 15

as an overpayment that shall be refunded under 16

sections 6402(a) and 6413(b). 17

‘‘(B) CREDIT MAY BE ADVANCED.—In an-18

ticipation of the credit, including the refundable 19

portion under subparagraph (A), the credit may 20

be advanced, according to forms and instruc-21

tions provided by the Secretary, up to an 22

amount calculated under subsection (a) through 23

the end of the most recent payroll period in the 24

quarter. 25
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‘‘(C) TREATMENT OF DEPOSITS.—The 1

Secretary shall waive any penalty under section 2

6656 for any failure to make a deposit of the 3

tax imposed by section 3111(b), or so much of 4

the taxes imposed under section 3221(a) as are 5

attributable to the rate in effect under section 6

3111(b), if the Secretary determines that such 7

failure was due to the anticipation of the credit 8

allowed under this section. 9

‘‘(D) TREATMENT OF PAYMENTS.—For 10

purposes of section 1324 of title 31, United 11

States Code, any amounts due to an employer 12

under this paragraph shall be treated in the 13

same manner as a refund due from a credit 14

provision referred to in subsection (b)(2) of 15

such section. 16

‘‘(3) OVERSTATEMENTS.—Any overstatement of 17

the credit to which a person is entitled under this 18

section (and any amount paid by the Secretary as a 19

result of such overstatement) shall be treated as an 20

underpayment by such person of the taxes described 21

in paragraph (1) and may be assessed and collected 22

by the Secretary in the same manner as such taxes. 23

‘‘(d) GOVERNMENTAL ENTITIES.—For purposes of 24

this section, the term ‘person’ includes the government of 25
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any State or political subdivision thereof, any Indian tribal 1

government (as defined in section 139E(c)(1)), any agency 2

or instrumentality of any of the foregoing, and any agency 3

or instrumentality of the Government of the United States 4

that is described in section 501(c)(1) and exempt from 5

taxation under section 501(a). 6

‘‘(e) DENIAL OF DOUBLE BENEFIT.—For purposes 7

of chapter 1, the gross income of any person allowed a 8

credit under this section shall be increased for the taxable 9

year which includes the last day of any calendar quarter 10

with respect to which such credit is allowed by the amount 11

of such credit. No amount for which a credit is allowed 12

under this section shall be taken into account as qualified 13

wages under section 2301 of the CARES Act or as quali-14

fied health plan expenses under section 7001(d) or 15

7003(d) of the Families First Coronavirus Response Act. 16

‘‘(f) REGULATIONS.—The Secretary shall issue such 17

regulations, or other guidance, forms, instructions, and 18

publications, as may be necessary or appropriate to carry 19

out this section, including— 20

‘‘(1) the requirement to report information or 21

the establishment of other methods for verifying the 22

correct amounts of reimbursements under this sec-23

tion, 24
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‘‘(2) the application of this section to group 1

health plans that are multiemployer plans (as de-2

fined in section 3(37) of the Employee Retirement 3

Income Security Act of 1974), 4

‘‘(3) to allow the advance payment of the credit 5

determined under subsection (a), subject to the limi-6

tations provided in this section, based on such infor-7

mation as the Secretary shall require, 8

‘‘(4) to provide for the reconciliation of such 9

advance payment with the amount of the credit at 10

the time of filing the return of tax for the applicable 11

quarter or taxable year, and 12

‘‘(5) allowing the credit to third party payors 13

(including professional employer organizations, cer-14

tified professional employer organizations, or agents 15

under section 3504).’’. 16

(B) CLERICAL AMENDMENT.—The table of 17

sections for subchapter B of chapter 65 of the 18

Internal Revenue Code of 1986 is amended by 19

adding at the end the following new item: 20

‘‘Sec. 6432. Continuation coverage premium assistance.’’. 

(C) EFFECTIVE DATE.—The amendments 21

made by this paragraph shall apply to pre-22

miums to which subsection (a)(1)(A) applies 23

and wages paid on or after April 1, 2021. 24
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(D) SPECIAL RULE IN CASE OF EMPLOYEE 1

PAYMENT THAT IS NOT REQUIRED UNDER THIS 2

SECTION.— 3

(i) IN GENERAL.—In the case of an 4

assistance eligible individual who pays, 5

with respect any period of coverage to 6

which subsection (a)(1)(A) applies, the 7

amount of the premium for such coverage 8

that the individual would have (but for this 9

Act) been required to pay, the person to 10

whom such payment is payable shall reim-11

burse such individual for the amount of 12

such premium paid in excess of the 13

amount required to be paid under sub-14

section (a)(1)(A). 15

(ii) CREDIT OF REIMBURSEMENT.—A 16

person to which clause (i) applies shall be 17

allowed a credit in the manner provided 18

under section 6432 of the Internal Rev-19

enue Code of 1986 for any payment made 20

to the employee under such clause. 21

(iii) PAYMENT OF CREDITS.—Any 22

person to which clause (i) applies shall 23

make the payment required under such 24

clause to the individual not later than 60 25
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days after the date on which such indi-1

vidual elects continuation coverage under 2

subsection (a)(1). 3

(2) PENALTY FOR FAILURE TO NOTIFY HEALTH 4

PLAN OF CESSATION OF ELIGIBILITY FOR PREMIUM 5

ASSISTANCE.— 6

(A) IN GENERAL.—Part I of subchapter B 7

of chapter 68 of the Internal Revenue Code of 8

1986 is amended by adding at the end the fol-9

lowing new section: 10

‘‘SEC. 6720C. PENALTY FOR FAILURE TO NOTIFY HEALTH 11

PLAN OF CESSATION OF ELIGIBILITY FOR 12

CONTINUATION COVERAGE PREMIUM ASSIST-13

ANCE. 14

‘‘(a) IN GENERAL.—Except in the case of a failure 15

described in subsection (b) or (c), any person required to 16

notify a group health plan under section 2401(a)(2)(B) 17

of the American Rescue Plan Act of 2021 who fails to 18

make such a notification at such time and in such manner 19

as the Secretary of Labor may require shall pay a penalty 20

of $250 for each such failure. 21

‘‘(b) INTENTIONAL FAILURE.—In the case of any 22

such failure that is fraudulent, such person shall pay a 23

penalty equal to the greater of— 24

‘‘(1) $250, or 25
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‘‘(2) 110 percent of the premium assistance 1

provided under section 9501(a)(1)(A) of the Amer-2

ican Rescue Plan Act of 2021 after termination of 3

eligibility under such section. 4

‘‘(c) REASONABLE CAUSE EXCEPTION.—No penalty 5

shall be imposed under this section with respect to any 6

failure if it is shown that such failure is due to reasonable 7

cause and not to willful neglect.’’. 8

(B) CLERICAL AMENDMENT.—The table of 9

sections of part I of subchapter B of chapter 68 10

of such Code is amended by adding at the end 11

the following new item: 12

‘‘Sec. 6720C. Penalty for failure to notify health plan of cessation of eligibility 

for continuation coverage premium assistance.’’. 

(3) COORDINATION WITH HCTC.— 13

(A) IN GENERAL.—Section 35(g)(9) of the 14

Internal Revenue Code of 1986 is amended to 15

read as follows: 16

‘‘(9) CONTINUATION COVERAGE PREMIUM AS-17

SISTANCE.—In the case of an assistance eligible in-18

dividual who receives premium assistance for con-19

tinuation coverage under section 2401(a)(1) of the 20

American Rescue Plan Act of 2021 for any month 21

during the taxable year, such individual shall not be 22

treated as an eligible individual, a certified indi-23

vidual, or a qualifying family member for purposes 24
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of this section or section 7527 with respect to such 1

month.’’. 2

(B) EFFECTIVE DATE.—The amendment 3

made by subparagraph (A) shall apply to tax-4

able years ending after the date of the enact-5

ment of this Act. 6

(4) EXCLUSION OF CONTINUATION COVERAGE 7

PREMIUM ASSISTANCE FROM GROSS INCOME.— 8

(A) IN GENERAL.—Part III of subchapter 9

B of chapter 1 of the Internal Revenue Code of 10

1986 is amended by inserting after section 11

139H the following new section: 12

‘‘SEC. 139I. CONTINUATION COVERAGE PREMIUM ASSIST-13

ANCE. 14

‘‘In the case of an assistance eligible individual (as 15

defined in subsection (a)(3) of section 2401 of the Amer-16

ican Rescue Plan Act of 2021), gross income does not in-17

clude any premium assistance provided under subsection 18

(a)(1) of such section.’’. 19

(B) CLERICAL AMENDMENT.—The table of 20

sections for part III of subchapter B of chapter 21

1 of such Code is amended by inserting after 22

the item relating to section 139H the following 23

new item: 24

‘‘Sec. 139I. Continuation coverage premium assistance.’’. 
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(C) EFFECTIVE DATE.—The amendments 1

made by this paragraph shall apply to taxable 2

years ending after the date of the enactment of 3

this Act. 4

TITLE III—COMMITTEE ON 5

ENERGY AND COMMERCE 6

Subtitle A—Public Health 7

CHAPTER 1—VACCINES AND 8

THERAPEUTICS 9

SEC. 3001. FUNDING FOR COVID–19 VACCINE ACTIVITIES AT 10

THE CENTERS FOR DISEASE CONTROL AND 11

PREVENTION. 12

(a) IN GENERAL.—In addition to amounts otherwise 13

available, there is appropriated to the Secretary of Health 14

and Human Services (in this subtitle referred to as the 15

‘‘Secretary’’) for fiscal year 2021, out of any money in 16

the Treasury not otherwise appropriated, $7,500,000,000, 17

to remain available until expended, to carry out activities 18

to plan, prepare for, promote, distribute, administer, mon-19

itor, and track COVID–19 vaccines. 20

(b) USE OF FUNDS.—The Secretary, acting through 21

the Director of the Centers for Disease Control and Pre-22

vention, and in consultation with other agencies, as appli-23

cable, shall, in conducting activities referred to in sub-24

section (a)— 25
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(1) conduct activities to enhance, expand, and 1

improve nationwide COVID–19 vaccine distribution 2

and administration, including activities related to 3

distribution of ancillary medical products and sup-4

plies related to vaccines; and 5

(2) provide technical assistance, guidance, and 6

support to, and award grants or cooperative agree-7

ments to, State, local, Tribal, and territorial public 8

health departments for enhancement of COVID–19 9

vaccine distribution and administration capabilities, 10

including— 11

(A) the distribution and administration of 12

vaccines licensed under section 351 of the Pub-13

lic Health Service Act (42 U.S.C. 262) or au-14

thorized under section 564 of the Federal Food, 15

Drug, and Cosmetic Act (21 U.S.C. 360bbb–3) 16

and ancillary medical products and supplies re-17

lated to vaccines; 18

(B) the establishment and expansion, in-19

cluding staffing support, of community vaccina-20

tion centers, particularly in underserved areas; 21

(C) the deployment of mobile vaccination 22

units, particularly in underserved areas; 23

(D) information technology, data, and re-24

porting enhancements, including improvements 25
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necessary to support sharing of data related to 1

vaccine distribution and vaccinations and sys-2

tems that enhance vaccine safety, effectiveness, 3

and uptake, particularly among underserved 4

populations; 5

(E) facilities enhancements; and 6

(F) communication with the public regard-7

ing when, where, and how to receive COVID– 8

19 vaccines. 9

SEC. 3002. FUNDING FOR VACCINE CONFIDENCE ACTIVI-10

TIES. 11

In addition to amounts otherwise available, there is 12

appropriated to the Secretary for fiscal year 2021, out of 13

any money in the Treasury not otherwise appropriated, 14

$1,000,000,000, to remain available until expended, to 15

carry out activities, acting through the Director of the 16

Centers for Disease Control and Prevention— 17

(1) to strengthen vaccine confidence in the 18

United States, including its territories and posses-19

sions; 20

(2) to provide further information and edu-21

cation with respect to vaccines licensed under section 22

351 of the Public Health Service Act (42 U.S.C. 23

262) or authorized under section 564 of the Federal 24
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Food, Drug, and Cosmetic Act (21 U.S.C. 360bbb– 1

3); and 2

(3) to improve rates of vaccination throughout 3

the United States, including its territories and pos-4

sessions, including through activities described in 5

section 313 of the Public Health Service Act, as 6

amended by section 311 of division BB of the Con-7

solidated Appropriations Act, 2021 (Public Law 8

116–260). 9

SEC. 3003. FUNDING FOR SUPPLY CHAIN FOR COVID–19 10

VACCINES, THERAPEUTICS, AND MEDICAL 11

SUPPLIES. 12

In addition to amounts otherwise available, there is 13

appropriated to the Secretary for fiscal year 2021, out of 14

any money in the Treasury not otherwise appropriated, 15

$5,200,000,000, to remain available until expended, for 16

necessary expenses with respect to research, development, 17

manufacturing, production, and the purchase of vaccines, 18

therapeutics, and ancillary medical products and supplies 19

to prevent, prepare, or respond to— 20

(1) SARS–CoV–2 or any viral variant mutating 21

therefrom with pandemic potential; and 22

(2) COVID–19 or any disease with potential for 23

creating a pandemic. 24
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SEC. 3004. FUNDING FOR COVID–19 VACCINE, THERA-1

PEUTIC, AND DEVICE ACTIVITIES AT THE 2

FOOD AND DRUG ADMINISTRATION. 3

In addition to amounts otherwise available, there is 4

appropriated to the Secretary for fiscal year 2021, out of 5

any money in the Treasury not otherwise appropriated, 6

$500,000,000, to remain available until expended, to be 7

used for the evaluation of the continued performance, safe-8

ty, and effectiveness, including with respect to emerging 9

COVID–19 variants, of vaccines, therapeutics, and 10

diagnostics approved, cleared, licensed, or authorized for 11

use for the treatment, prevention, or diagnosis of COVID– 12

19; facilitation of advanced continuous manufacturing ac-13

tivities related to production of vaccines and related mate-14

rials; facilitation and conduct of inspections related to the 15

manufacturing of vaccines, therapeutics, and devices de-16

layed or cancelled for reasons related to COVID–19; re-17

view of devices authorized for use for the treatment, pre-18

vention, or diagnosis of COVID–19; and oversight of the 19

supply chain and mitigation of shortages of vaccines, 20

therapeutics, and devices approved, cleared, licensed, or 21

authorized for use for the treatment, prevention, or diag-22

nosis of COVID–19 by the Food and Drug Administra-23

tion. 24
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CHAPTER 2—TESTING 1

SEC. 3011. FUNDING FOR COVID–19 TESTING, CONTACT 2

TRACING, AND MITIGATION ACTIVITIES. 3

(a) IN GENERAL.—In addition to amounts otherwise 4

available, there is appropriated to the Secretary for fiscal 5

year 2021, out of any money in the Treasury not otherwise 6

appropriated, $46,000,000,000, to remain available until 7

expended, to carry out activities to detect, diagnose, trace, 8

and monitor SARS–CoV–2 and COVID–19 infections and 9

related strategies to mitigate the spread of COVID–19. 10

(b) USE OF FUNDS.—From amounts appropriated by 11

subsection (a), the Secretary shall— 12

(1) implement a national, evidence-based strat-13

egy for testing, contact tracing, surveillance, and 14

mitigation with respect to SARS–CoV–2 and 15

COVID–19; 16

(2) provide technical assistance, guidance, and 17

support, and award grants or cooperative agree-18

ments to State, local, and territorial public health 19

departments for activities to detect, diagnose, trace, 20

and monitor SARS–CoV–2 and COVID–19 infec-21

tions and related strategies and activities to mitigate 22

the spread of COVID–19; 23

(3) support the development, manufacturing, 24

procurement, distribution, and administration of 25
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tests to detect or diagnose SARS–CoV–2 and 1

COVID–19, including supplies necessary for admin-2

istering tests, such as personal protective equipment; 3

(4) establish and expand Federal, State, local, 4

and territorial testing and contact tracing capabili-5

ties, including investments in laboratory capacity, 6

community-based testing sites, and mobile testing 7

units, particularly in medically underserved areas; 8

(5) enhance information technology, data mod-9

ernization, and reporting, including improvements 10

necessary to support sharing of data related to pub-11

lic health capabilities; 12

(6) award grants to, or enter into cooperative 13

agreements or contracts with, State, local, and terri-14

torial public health departments to establish, ex-15

pand, and sustain a public health workforce; and 16

(7) to cover administrative and program sup-17

port costs necessary to conduct activities related to 18

subparagraph (a). 19

SEC. 3012. FUNDING FOR SARS–COV–2 GENOMIC SEQUENC-20

ING AND SURVEILLANCE. 21

(a) IN GENERAL.—In addition to amounts otherwise 22

available, there is appropriated to the Secretary for fiscal 23

year 2021 out of any money in the Treasury not otherwise 24

appropriated, $1,750,000,000, to remain available until 25
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expended, to strengthen and expand activities and work-1

force related to genomic sequencing, analytics, and disease 2

surveillance. 3

(b) USE OF FUNDS.—From amounts appropriated by 4

subsection (a), the Secretary, acting through the Director 5

of the Centers for Disease Control and Prevention, shall— 6

(1) conduct, expand, and improve activities to 7

sequence genomes, identify mutations, and survey 8

the circulation and transmission of viruses and other 9

organisms, including strains of SARS–CoV–2; 10

(2) award grants or cooperative agreements to 11

State, local, Tribal, or territorial public health de-12

partments or public health laboratories— 13

(A) to increase their capacity to sequence 14

genomes of circulating strains of viruses and 15

other organisms, including SARS–CoV–2; 16

(B) to identify mutations in viruses and 17

other organisms, including SARS–CoV–2; 18

(C) to use genomic sequencing to identify 19

outbreaks and clusters of diseases or infections, 20

including COVID–19; and 21

(D) to develop effective disease response 22

strategies based on genomic sequencing and 23

surveillance data; 24
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(3) enhance and expand the informatics capa-1

bilities of the public health workforce; and 2

(4) award grants for the construction, alter-3

ation, or renovation of facilities to improve genomic 4

sequencing and surveillance capabilities at the State 5

and local level. 6

SEC. 3013. FUNDING FOR GLOBAL HEALTH. 7

In addition to amounts otherwise available, there is 8

appropriated to the Secretary for fiscal year 2021, out of 9

any amounts in the Treasury not otherwise appropriated, 10

$750,000,000, to remain available until expended, for ac-11

tivities to be conducted acting through the Director of the 12

Centers for Disease Control and Prevention to combat 13

SARS–CoV– 2, COVID–19, and other emerging infectious 14

disease threats globally, including efforts related to global 15

health security, global disease detection and response, 16

global health protection, global immunization, and global 17

coordination on public health. 18

SEC. 3014. FUNDING FOR DATA MODERNIZATION AND 19

FORECASTING CENTER. 20

In addition to amounts otherwise available, there is 21

appropriated to the Secretary for fiscal year 2021, out of 22

any money in the Treasury not otherwise appropriated, 23

$500,000,000, to remain available until expended, for ac-24

tivities to be conducted acting through the Director of the 25
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Centers for Disease Control and Prevention to support 1

public health data surveillance and analytics infrastruc-2

ture modernization initiatives at the Centers for Disease 3

Control and Prevention, and establish, expand, and main-4

tain efforts to modernize the United States disease warn-5

ing system to forecast and track hotspots for COVID–19, 6

its variants, and emerging biological threats, including 7

academic and workforce support for analytics and 8

informatics infrastructure and data collection systems. 9

CHAPTER 3—PUBLIC HEALTH 10

WORKFORCE 11

SEC. 3021. FUNDING FOR PUBLIC HEALTH WORKFORCE. 12

(a) IN GENERAL.—In addition to amounts otherwise 13

available, there is appropriated to the Secretary for fiscal 14

year 2021, out of any money in the Treasury not otherwise 15

appropriated, $7,660,000,000, to remain available until 16

expended, to carry out activities related to establishing, 17

expanding, and sustaining a public health workforce, in-18

cluding by making awards to State, local, and territorial 19

public health departments. 20

(b) USE OF FUNDS FOR PUBLIC HEALTH DEPART-21

MENTS.—Amounts made available to an awardee pursuant 22

to subsection (a) shall be used for the following: 23
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(1) Costs, including wages and benefits, related 1

to the recruiting, hiring, and training of individ-2

uals— 3

(A) to serve as case investigators, contact 4

tracers, social support specialists, community 5

health workers, public health nurses, disease 6

intervention specialists, epidemiologists, pro-7

gram managers, laboratory personnel, 8

informaticians, communication and policy ex-9

perts, and any other positions as may be re-10

quired to prevent, prepare for, and respond to 11

COVID–19; and 12

(B) who are employed by— 13

(i) the State, territorial, or local pub-14

lic health department involved; or 15

(ii) a nonprofit private or public orga-16

nization with demonstrated expertise in im-17

plementing public health programs and es-18

tablished relationships with such State, 19

territorial, or local public health depart-20

ments, particularly in medically under-21

served areas. 22

(2) Personal protective equipment, data man-23

agement and other technology, or other necessary 24

supplies. 25
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(3) Administrative costs and activities necessary 1

for awardees to implement activities funded under 2

this section. 3

(4) Reporting to the Secretary on implementa-4

tion of the activities funded under this section. 5

(5) Subawards from recipients of awards under 6

subsection (a) to local health departments for the 7

purposes of the activities funded under this section. 8

SEC. 3022. FUNDING FOR MEDICAL RESERVE CORPS. 9

In addition to amounts otherwise available, there is 10

appropriated to the Secretary for fiscal year 2021, out of 11

any money in the Treasury not otherwise appropriated, 12

$100,000,000, to remain available until expended, for car-13

rying out section 2813 of the Public Health Service Act 14

(42 U.S.C. 300hh–15). 15

CHAPTER 4—PUBLIC HEALTH 16

INVESTMENTS 17

SEC. 3031. FUNDING FOR COMMUNITY HEALTH CENTERS 18

AND COMMUNITY CARE. 19

(a) IN GENERAL.—In addition to amounts otherwise 20

available, there is appropriated to the Secretary for fiscal 21

year 2021, out of any money in the Treasury not otherwise 22

appropriated, $7,600,000,000, to remain available until 23

expended, for necessary expenses for awarding grants and 24

cooperative agreements under section 330 of the Public 25
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Health Service Act (42 U.S.C. 254b) to be awarded with-1

out regard to subsections (e)(3), (e)(6)(A)(iii), 2

(e)(6)(B)(iii), and (r)(2)(B) of such section 330, and for 3

necessary expenses for awarding grants to Federally quali-4

fied health centers (as defined in section 1861(aa)(4)(B) 5

of the Social Security Act (42 U.S.C. 1395x(aa))), and 6

for awarding grants or contracts to qualified entities 7

under the Native Hawaiian Health Care Improvement Act 8

(42 U.S.C. 11701 et seq.). Of the total amount appro-9

priated by the preceding sentence, not less than 10

$20,000,000 shall be for grants or contracts to qualified 11

entities under the Native Hawaiian Health Care Improve-12

ment Act (42 U.S.C. 11701 et seq.). 13

(b) USE OF FUNDS.—Amounts made available to an 14

awardee pursuant to subsection (a) shall be used— 15

(1) to plan, prepare for, promote, distribute, 16

administer, and track COVID–19 vaccines, and to 17

carry out other vaccine-related activities; 18

(2) to detect, diagnose, trace, and monitor 19

COVID–19 infections and related activities nec-20

essary to mitigate the spread of COVID–19, includ-21

ing activities related to, and equipment or supplies 22

purchased for, testing, contact tracing, surveillance, 23

mitigation, and treatment of COVID–19; 24
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(3) to purchase equipment and supplies to con-1

duct mobile testing or vaccinations for COVID–19, 2

to purchase and maintain mobile vehicles and equip-3

ment to conduct such testing or vaccinations, and to 4

hire and train laboratory personnel and other staff 5

to conduct such mobile testing or vaccinations, par-6

ticularly in medically underserved areas; 7

(4) to establish, expand, and sustain the health 8

care workforce to prevent, prepare for, and respond 9

to COVID–19, and to carry out other health work-10

force-related activities; 11

(5) to modify, enhance, and expand health care 12

services and infrastructure; and 13

(6) to conduct community outreach and edu-14

cation activities related to COVID–19. 15

(c) PAST EXPENDITURES.—An awardee may use 16

amounts awarded pursuant to subsection (a) to cover the 17

costs of the awardee carrying out any of the activities de-18

scribed in subsection (b) during the period beginning on 19

the date of the declaration of a public health emergency 20

by the Secretary under section 319 of the Public Health 21

Service Act (42 U.S.C. 247d) on January 31, 2020, with 22

respect to COVID–19 and ending on the date of such 23

award. 24
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SEC. 3032. FUNDING FOR NATIONAL HEALTH SERVICE 1

CORPS. 2

(a) IN GENERAL.—In addition to amounts otherwise 3

available, there is appropriated to the Secretary for fiscal 4

year 2021, out of any money in the Treasury not otherwise 5

appropriated, $800,000,000, to remain available until ex-6

pended, for carrying out title III of the Public Health 7

Service Act (42 U.S.C. 241 et seq.) with respect to the 8

health workforce. 9

(b) STATE LOAN REPAYMENT PROGRAMS.— 10

(1) IN GENERAL.—Of the amount made avail-11

able pursuant to subsection (a), $100,000,000 shall 12

be made available for providing public health serv-13

ices through supplemental grants to States under 14

section 338I(a) of the Public Health Service Act (42 15

U.S.C. 254q–1(a)). 16

(2) CONDITIONS.—With respect to grants de-17

scribed in paragraph (1) using funds made available 18

under such paragraph: 19

(A) Section 338I(b) of the Public Health 20

Service Act (42 U.S.C. 254q–1(b)) shall not 21

apply. 22

(B) Notwithstanding section 338I(d)(2) of 23

the Public Health Service Act (42 U.S.C. 254q– 24

1(d)(2)), not more than 10 percent of an award 25

to a State from such amounts, may be used by 26
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the State for costs of administering the State 1

loan repayment program. 2

SEC. 3033. FUNDING FOR NURSE CORPS. 3

In addition to amounts otherwise available, there is 4

appropriated to the Secretary for fiscal year 2021, out of 5

any money in the Treasury not otherwise appropriated, 6

$200,000,000, to remain available until expended, for car-7

rying out section 846 of the Public Health Service Act 8

(42 U.S.C. 297n). 9

SEC. 3034. FUNDING FOR TEACHING HEALTH CENTERS 10

THAT OPERATE GRADUATE MEDICAL EDU-11

CATION. 12

(a) IN GENERAL.—In addition to amounts otherwise 13

available, and notwithstanding the capped amount ref-14

erenced in sections 340H(b)(2) and 340H(d)(2) of the 15

Public Health Service Act (42 U.S.C. 256h(b)(2) and 16

(d)(2)), there is appropriated to the Secretary for fiscal 17

year 2021, out of any money in the Treasury not otherwise 18

appropriated, $330,000,000, to remain available until 19

September 30, 2023, for the program of payments to 20

teaching health centers that operate graduate medical 21

education under section 340H of the Public Health Serv-22

ice Act (42 U.S.C. 256h) and for teaching health center 23

development grants authorized under section 749A of the 24

Public Health Service Act (42 U.S.C. 293l–1). 25
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(b) USE OF FUNDS.—Amounts made available pursu-1

ant to subsection (a) shall be used for the following activi-2

ties: 3

(1) For making payments to new approved 4

graduate medical residency training programs, pro-5

vided that the number of full-time equivalent resi-6

dents for which a qualified teaching health center re-7

ceives payments pursuant to section 340H(a)(1)(C) 8

of the Public Health Service Act (42 U.S.C. 9

256h(a)(1)(C)) for a fiscal year shall not exceed by 10

more than 6 the number of full-time equivalent resi-11

dents for which the center received such payments 12

for the preceding fiscal year. 13

(2) To provide an increase to the per resident 14

amount described in section 340H(a)(2) of the Pub-15

lic Health Service Act (42 U.S.C. 256h(a)(2)) of 16

$10,000. 17

(3) For making payments under section 340H 18

of the Public Health Service Act (42 U.S.C. 256h) 19

to qualified teaching health centers for approved 20

graduate medical residency training programs, for 21

the number of full-time equivalent residents at a 22

program at a number that is no lower than the high-23

est number of full-time equivalent residents in that 24
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program for the period of fiscal years 2016 through 1

2018. 2

(4) For making payments under section 3

340H(a)(1)(B) of the Public Health Service Act (42 4

U.S.C. 256h(a)(1)(B)) for the expansion of existing 5

approved graduate medical residency programs. 6

(5) For making awards under section 749A of 7

the Public Health Service Act (42 U.S.C. 293l–1) to 8

teaching health centers for the purpose of estab-9

lishing new accredited or expanded primary care 10

residency programs. 11

(6) To cover administrative costs and activities 12

necessary for qualified teaching health centers re-13

ceiving payments under section 340H of the Public 14

Health Service Act (42 U.S.C. 256h) to carry out 15

activities under such section. 16

SEC. 3035. FUNDING FOR COVID–19 TESTING, CONTACT 17

TRACING, AND MITIGATION ACTIVITIES IN 18

CONGREGATE SETTINGS. 19

(a) IN GENERAL.—In addition to amounts otherwise 20

available, there is appropriated to the Secretary for fiscal 21

year 2021, out of any money in the Treasury not otherwise 22

appropriated, $1,800,000,000, to remain available until 23

expended, to carry out activities to detect, diagnose, trace, 24

monitor, and report on SARS–CoV–2 and COVID–19 in-25
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fections, and related strategies to mitigate the spread of 1

SARS–CoV–2, in congregate settings. 2

(b) USE OF FUNDS.—From amounts appropriated by 3

subsection (a), the Secretary shall— 4

(1) support activities related to testing through 5

the use of in vitro diagnostic products (as defined in 6

section 809.3(a) of title 21, Code of Federal Regula-7

tions) for the detection or diagnosis of SARS–CoV– 8

2 and the virus that causes COVID–19, including to 9

purchase, procure, or administer tests and supplies 10

necessary for administering and processing such 11

tests to staff of, or individuals residing in, con-12

gregate settings, and pay (through any mechanism 13

deemed appropriate by the Secretary) part or all of 14

the costs to such entities of administering or proc-15

essing such tests; 16

(2) support vaccine-related activities for author-17

ized or licensed COVID–19 vaccines, to provide for 18

the vaccination of staff of, or individuals residing in, 19

congregate settings, and pay (through any mecha-20

nism deemed appropriate by the Secretary) part or 21

all of the costs to such entities of administering such 22

vaccines; 23

(3) purchase, procure, or distribute personal 24

protective equipment or other products or supplies 25
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for use in mitigation of COVID–19 transmission 1

among staff of, or individuals residing in, congregate 2

settings; and 3

(4) provide technical assistance, guidance, and 4

support and award grants, contracts, or cooperative 5

agreements to State, local, territorial, and Tribal 6

public health departments, or Federal, State, local, 7

territorial, or Tribal public and private entities that 8

manage congregate settings, for activities to detect, 9

diagnose, trace, monitor, and report on SARS–CoV– 10

2 and COVID–19 infections, and related strategies 11

and activities to mitigate the spread of SARS–CoV– 12

2, in congregate settings. 13

(c) DEFINITION.—For purposes of this section, the 14

term ‘‘congregate settings’’ includes Federal, State, local, 15

territorial, and Tribal prisons, jails, detention centers (in-16

cluding juvenile detention centers), other correctional, de-17

tention, and reentry facilities, long-term care facilities, 18

psychiatric hospitals, psychiatric residential treatment fa-19

cilities, shared living arrangements for individuals with 20

disabilities, intermediate care facilities, and other residen-21

tial care facilities. 22

SEC. 3036. FUNDING FOR FAMILY PLANNING. 23

In addition to amounts otherwise available, there is 24

appropriated to the Secretary for fiscal year 2021, out of 25
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any money in the Treasury not otherwise appropriated, 1

$50,000,000, to remain available until expended, for nec-2

essary expenses for making grants and contracts under 3

section 1001 of the Public Health Service Act (42 U.S.C. 4

300). 5

SEC. 3037. FUNDING FOR CHILDREN UNDER THE CARE OF 6

THE DEPARTMENT OF HEALTH AND HUMAN 7

SERVICES. 8

(a) IN GENERAL.—In addition to amounts otherwise 9

available, there is appropriated to the Secretary for fiscal 10

year 2021, out of any money in the Treasury not otherwise 11

appropriated, $425,000,000, to remain available until ex-12

pended, for expenses incurred in preparing for and pro-13

viding child care, education services, health care services, 14

case management services, or other necessary services for 15

children in the care of personnel employed by or under 16

a grant, cooperative agreement, or contract with the De-17

partment of Health and Human Services (or agency, sub-18

division, or office thereof). 19

(b) USE OF FUNDS.—Amounts made available pursu-20

ant to subsection (a) shall be used for— 21

(1) costs related to capacity to provide care to 22

children described in such subsection; 23

(2) costs related to the recruiting, hiring, and 24

training of additional staff; 25
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(3) activities to detect, diagnose, trace, treat, 1

and monitor SARS–CoV–2 and COVID–19 infec-2

tions and related strategies and activities to mitigate 3

the spread of SARS–CoV–2 and COVID–19; 4

(4) the purchase, procurement, or distribution 5

of in vitro diagnostic products (as defined in section 6

809.3(a) of title 21, Code of Federal Regulations) 7

for the detection or diagnosis of SARS–CoV–2 and 8

the virus that causes COVID–19 or supplies nec-9

essary for administering tests to such children and 10

staff caring for such children; 11

(5) distribution of COVID–19 vaccines licensed 12

under section 351 of the Public Health Service Act 13

(42 U.S.C. 262) or authorized for emergency use 14

under section 564 of the Federal Food, Drug, and 15

Cosmetic Act (21 U.S.C. 360bbb–3) for such chil-16

dren or staff caring for such children; or 17

(6) the purchase, procurement, or distribution 18

of personal protective equipment or other measures 19

for mitigation and prevention of COVID–19 trans-20

mission among such children and staff caring for 21

such children. 22

SEC. 3038. FUNDING FOR OFFICE OF INSPECTOR GENERAL. 23

In addition to amounts otherwise available, there is 24

appropriated to the inspector general of the Department 25
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of Health and Human Services for fiscal year 2021, out 1

of any money in the Treasury not otherwise appropriated, 2

$5,000,000, to remain available until expended, for over-3

sight of activities supported with funds appropriated to 4

the Department of Health and Human Services to pre-5

vent, prepare for, and respond to coronavirus 2019 or 6

COVID–19, domestically or internationally. 7

CHAPTER 5—INDIAN HEALTH 8

SEC. 3041. FUNDING FOR INDIAN HEALTH. 9

(a) In addition to amounts otherwise available, there 10

is appropriated to the Secretary for fiscal year 2021, out 11

of any money in the Treasury not otherwise appropriated, 12

$6,094,000,000, to remain available until expended, of 13

which— 14

(1) $5,484,000,000 shall be for carrying out 15

the Act of August 5, 1954 (42 U.S.C. 2001 et seq.) 16

(commonly referred to as the Transfer Act), the In-17

dian Self-Determination and Education Assistance 18

Act (25 U.S.C. 5301 et seq.), the Indian Health 19

Care Improvement Act (25 U.S.C. 1601 et seq.), 20

and titles II and III of the Public Health Service 21

Act (42 U.S.C. 201 et seq. and 241 et seq.) with re-22

spect to the Indian Health Service, of which— 23

(A) $2,000,000,000 shall be for lost reim-24

bursements, in accordance with section 207 of 25
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the Indian Health Care Improvement Act (25 1

U.S.C. 1621f); 2

(B) $500,000,000 shall be for the provi-3

sion of additional health care services, services 4

provided through the Purchased/Referred Care 5

program, and other related activities; 6

(C) $140,000,000 shall be for information 7

technology, telehealth infrastructure, and the 8

Indian Health Service electronic health records 9

system; 10

(D) $84,000,000 shall be for maintaining 11

operations of the Urban Indian health program, 12

which shall be in addition to other amounts 13

made available under this subsection for Urban 14

Indian organizations (as defined in section 4 of 15

the Indian Health Care Improvement Act (25 16

U.S.C. 1603)); 17

(E) $600,000,000 shall be for necessary 18

expenses to plan, prepare for, promote, dis-19

tribute, administer, and track COVID–19 vac-20

cines, for the purposes described in subpara-21

graphs (F) and (G), and for other vaccine-re-22

lated activities; 23

(F) $1,500,000,000 shall be for necessary 24

expenses to detect, diagnose, trace, and monitor 25
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COVID–19 infections, activities necessary to 1

mitigate the spread of COVID–19, supplies nec-2

essary for such activities, for the purposes de-3

scribed in subparagraphs (E) and (G), and for 4

other related activities; 5

(G) $240,000,000 shall be for necessary 6

expenses to establish, expand, and sustain a 7

public health workforce to prevent, prepare for, 8

and respond to COVID–19, other public health 9

workforce-related activities, for the purposes de-10

scribed in subparagraphs (E) and (F), and for 11

other related activities; and 12

(H) $420,000,000 shall be for necessary 13

expenses related to mental and behavioral 14

health prevention and treatment services, for 15

the purposes described in subparagraph (C) and 16

paragraph (2) as related to mental and behav-17

ioral health, and for other related activities; 18

(2) $600,000,000 shall be for the lease, pur-19

chase, construction, alteration, renovation, or equip-20

ping of health facilities to respond to COVID–19, 21

and for maintenance and improvement projects nec-22

essary to respond to COVID–19 under section 7 of 23

the Act of August 5, 1954 (42 U.S.C. 2004a), the 24

Indian Self-Determination and Education Assistance 25
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Act (25 U.S.C. 5301 et seq.), the Indian Health 1

Care Improvement Act (25 U.S.C. 1601 et seq.), 2

and titles II and III of the Public Health Service 3

Act (42 U.S.C. 202 et seq.) with respect to the In-4

dian Health Service; and 5

(3) $10,000,000 shall be for carrying out sec-6

tion 7 of the Act of August 5, 1954 (42 U.S.C. 7

2004a) for expenses relating to potable water deliv-8

ery. 9

(b) Funds appropriated by subsection (a) shall be 10

made available to restore amounts, either directly or 11

through reimbursement, for obligations for the purposes 12

specified in this section that were incurred to prevent, pre-13

pare for, and respond to COVID–19 during the period be-14

ginning on the date on which the public health emergency 15

was declared by the Secretary on January 31, 2020, pur-16

suant to section 319 of the Public Health Service Act (42 17

U.S.C. 247d) with respect to COVID–19 and ending on 18

the date of the enactment of this Act. 19

(c) Funds made available under subsection (a) to 20

Tribes and Tribal organizations under the Indian Self-De-21

termination and Education Assistance Act (25 U.S.C. 22

5301 et seq.) shall be available on a one-time basis. Such 23

non-recurring funds shall not be part of the amount re-24

quired by section 106 of the Indian Self-Determination 25
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and Education Assistance Act (25 U.S.C. 5325), and such 1

funds shall only be used for the purposes identified in this 2

section. 3

CHAPTER 6—MENTAL HEALTH AND 4

SUBSTANCE USE DISORDER 5

SEC. 3051. FUNDING FOR BLOCK GRANTS FOR COMMUNITY 6

MENTAL HEALTH SERVICES. 7

In addition to amounts otherwise available, there is 8

appropriated to the Secretary for fiscal year 2021, out of 9

any money in the Treasury not otherwise appropriated, 10

$1,750,000,000, to remain available until expended, for 11

carrying out subpart I of part B of title XIX of the Public 12

Health Service Act (42 U.S.C. 300x et seq.), subpart III 13

of part B of title XIX of such Act (42 U.S.C. 300x–51 14

et seq.), and section 505(c) of such Act (42 U.S.C. 290aa– 15

4(c)) with respect to mental health. Notwithstanding sec-16

tion 1952 of the Public Health Service Act (42 U.S.C. 17

300x–62), any amount awarded to a State out of amounts 18

appropriated by this section shall be expended by the State 19

by September 30, 2025. 20

SEC. 3052. FUNDING FOR BLOCK GRANTS FOR PREVENTION 21

AND TREATMENT OF SUBSTANCE ABUSE. 22

In addition to amounts otherwise available, there is 23

appropriated to the Secretary for fiscal year 2021, out of 24

any money in the Treasury not otherwise appropriated, 25
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$1,750,000,000, to remain available until expended, for 1

carrying out subpart II of part B of title XIX of the Public 2

Health Service Act (42 U.S.C. 300x–21 et seq.), subpart 3

III of part B of title XIX of such Act (42 U.S.C. 300x– 4

51 et seq.), section 505(d) of such Act (42 U.S.C. 290aa– 5

4(d)) with respect to substance abuse, and section 515(d) 6

of such Act (42 U.S.C. 290bb–21(d)). Notwithstanding 7

section 1952 of the Public Health Service Act (42 U.S.C. 8

300x–62), any amount awarded to a State out of amounts 9

appropriated by this section shall be expended by the State 10

by September 30, 2025. 11

SEC. 3053. FUNDING FOR MENTAL AND BEHAVIORAL 12

HEALTH TRAINING FOR HEALTH CARE PRO-13

FESSIONALS, PARAPROFESSIONALS, AND 14

PUBLIC SAFETY OFFICERS. 15

(a) IN GENERAL.—In addition to amounts otherwise 16

available, there is appropriated to the Secretary for fiscal 17

year 2021, out of any money in the Treasury not otherwise 18

appropriated, $80,000,000, to remain available until ex-19

pended, for the purpose described in subsection (b). 20

(b) USE OF FUNDING.—The Secretary, acting 21

through the Administrator of the Health Resources and 22

Services Administration, shall, taking into consideration 23

the needs of rural and medically underserved communities, 24

use amounts appropriated by subsection (a) to award 25
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grants or contracts to health professions schools, academic 1

health centers, State or local governments, Indian Tribes 2

and Tribal organizations, or other appropriate public or 3

private nonprofit entities (or consortia of entities, includ-4

ing entities promoting multidisciplinary approaches), to 5

plan, develop, operate, or participate in health professions 6

and nursing training activities for health care students, 7

residents, professionals, paraprofessionals, trainees, and 8

public safety officers, and employers of such individuals, 9

in evidence-informed strategies for reducing and address-10

ing suicide, burnout, and mental and behavioral health 11

conditions (including substance use disorders) among 12

health care professionals. 13

SEC. 3054. FUNDING FOR EDUCATION AND AWARENESS 14

CAMPAIGN ENCOURAGING HEALTHY WORK 15

CONDITIONS AND USE OF MENTAL AND BE-16

HAVIORAL HEALTH SERVICES BY HEALTH 17

CARE PROFESSIONALS. 18

(a) IN GENERAL.—In addition to amounts otherwise 19

available, there is appropriated to the Secretary for fiscal 20

year 2021, out of any money in the Treasury not otherwise 21

appropriated, $20,000,000, to remain available until ex-22

pended, for the purpose described in subsection (b). 23

(b) USE OF FUNDS.—The Secretary, acting through 24

the Director of the Centers for Disease Control and Pre-25
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vention and in consultation with the medical professional 1

community, shall use amounts appropriated by subsection 2

(a) to carry out a national evidence-based education and 3

awareness campaign directed at health care professionals 4

and first responders (such as emergency medical service 5

providers), and employers of such professionals and first 6

responders. Such awareness campaign shall— 7

(1) encourage primary prevention of mental and 8

behavioral health conditions and secondary and ter-9

tiary prevention by encouraging health care profes-10

sionals to seek support and treatment for their own 11

behavioral health concerns; 12

(2) help such professionals to identify risk fac-13

tors in themselves and others and respond to such 14

risks; 15

(3) include information on reducing or pre-16

venting suicide, substance use disorders, burnout, 17

and other mental and behavioral health conditions, 18

and addressing stigma associated with seeking men-19

tal and behavioral health support and treatment; 20

and 21

(4) consider the needs of rural and medically 22

underserved communities. 23
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SEC. 3055. FUNDING FOR GRANTS FOR HEALTH CARE PRO-1

VIDERS TO PROMOTE MENTAL AND BEHAV-2

IORAL HEALTH AMONG THEIR HEALTH PRO-3

FESSIONAL WORKFORCE. 4

(a) IN GENERAL.—In addition to amounts otherwise 5

available, there is appropriated to the Secretary for fiscal 6

year 2021, out of any money in the Treasury not otherwise 7

appropriated, $40,000,000, to remain available until ex-8

pended, for the purpose described in subsection (b). 9

(b) USE OF FUNDS.—The Secretary, acting through 10

the Administrator of the Health Resources and Services 11

Administration, shall, taking into consideration the needs 12

of rural and medically underserved communities, use 13

amounts appropriated by subsection (a) to award grants 14

or contracts to entities providing health care, including 15

health care providers associations and Federally qualified 16

health centers, to establish, enhance, or expand evidence- 17

informed programs or protocols to promote mental and be-18

havioral health among their providers, other personnel, 19

and members. 20

SEC. 3056. FUNDING FOR COMMUNITY-BASED FUNDING 21

FOR LOCAL SUBSTANCE USE DISORDER 22

SERVICES. 23

(a) IN GENERAL.—In addition to amounts otherwise 24

available, there is appropriated to the Secretary for fiscal 25

year 2021, out of any money in the Treasury not otherwise 26
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appropriated, $30,000,000, to remain available until ex-1

pended, to carry out the purpose described in subsection 2

(b). 3

(b) USE OF FUNDS.— 4

(1) IN GENERAL.—The Secretary, acting 5

through the Assistant Secretary for Mental Health 6

and Substance Use and in consultation with the Di-7

rector of the Centers for Disease Control and Pre-8

vention, shall award grants to support States; local, 9

Tribal, and territorial governments; Tribal organiza-10

tions; nonprofit community-based organizations; and 11

primary and behavioral health organizations to sup-12

port community-based overdose prevention pro-13

grams, syringe services programs, and other harm 14

reduction services, with respect to harms of drug 15

misuse that are exacerbated by the COVID–19 pub-16

lic health emergency. 17

(2) USE OF GRANT FUNDS.—Grant funds 18

awarded under this section to eligible entities may 19

be used for preventing and controlling the spread of 20

infectious diseases and the consequences of such dis-21

eases for individuals with substance use disorder, 22

distributing opioid overdose reversal medication to 23

individuals at risk of overdose, connecting individ-24

uals at risk for, or with, a substance use disorder to 25
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overdose education, counseling, and health edu-1

cation, and encouraging such individuals to take 2

steps to reduce the negative personal and public 3

health impacts of substance use or misuse. 4

SEC. 3057. FUNDING FOR COMMUNITY-BASED FUNDING 5

FOR LOCAL BEHAVIORAL HEALTH NEEDS. 6

(a) IN GENERAL.—In addition to amounts otherwise 7

available, there is appropriated to the Secretary for fiscal 8

year 2021, out of any money in the Treasury not otherwise 9

appropriated, $50,000,000, to remain available until ex-10

pended, to carry out the purpose described in subsection 11

(b). 12

(b) USE OF FUNDS.— 13

(1) IN GENERAL.—The Secretary, acting 14

through the Assistant Secretary for Mental Health 15

and Substance Use, shall award grants to State, 16

local, Tribal, and territorial governments, Tribal or-17

ganizations, nonprofit community-based entities, and 18

primary care and behavioral health organizations to 19

address increased community behavioral health 20

needs worsened by the COVID–19 public health 21

emergency. 22

(2) USE OF GRANT FUNDS.—Grant funds 23

awarded under this section to eligible entities may 24

be used for promoting care coordination among local 25
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entities; training the mental and behavioral health 1

workforce, relevant stakeholders, and community 2

members; expanding evidence-based integrated mod-3

els of care; addressing surge capacity for mental and 4

behavioral health needs; providing mental and behav-5

ioral health services to individuals with mental 6

health needs (including co-occurring substance use 7

disorders) as delivered by behavioral and mental 8

health professionals utilizing telehealth services; and 9

supporting, enhancing, or expanding mental and be-10

havioral health preventive and crisis intervention 11

services. 12

SEC. 3058. FUNDING FOR THE NATIONAL CHILD TRAU-13

MATIC STRESS NETWORK. 14

In addition to amounts otherwise available, there is 15

appropriated to the Secretary for fiscal year 2021, out of 16

any money in the Treasury not otherwise appropriated, 17

$10,000,000, to remain available until expended, for car-18

rying out section 582 of the Public Health Service Act 19

(42 U.S.C. 290hh–1) with respect to addressing the prob-20

lem of high-risk or medically underserved persons who ex-21

perience violence-related stress. 22

SEC. 3059. FUNDING FOR PROJECT AWARE. 23

In addition to amounts otherwise available, there is 24

appropriated to the Secretary for fiscal year 2021, out of 25

VerDate Sep 11 2014 00:45 Feb 25, 2021 Jkt 019200 PO 00000 Frm 00159 Fmt 6652 Sfmt 6201 E:\BILLS\H1319.RH H1319pa
m

tm
an

n 
on

 D
S

K
B

C
07

H
B

2P
R

O
D

 w
ith

 B
IL

LS



160 

•HR 1319 RH

any money in the Treasury not otherwise appropriated, 1

$30,000,000, to remain available until expended, for car-2

rying out section 520A of the Public Health Service Act 3

(42 U.S.C. 290bb–32) with respect to advancing wellness 4

and resiliency in education. 5

SEC. 3059A. FUNDING FOR YOUTH SUICIDE PREVENTION. 6

In addition to amounts otherwise available, there is 7

appropriated to the Secretary for fiscal year 2021, out of 8

any money in the Treasury not otherwise appropriated, 9

$20,000,000, to remain available until expended, for car-10

rying out sections 520E and 520E–2 of the Public Health 11

Service Act (42 U.S.C. 290bb–36, 290bb–36b). 12

SEC. 3059B. FUNDING FOR BEHAVIORAL HEALTH WORK-13

FORCE EDUCATION AND TRAINING. 14

In addition to amounts otherwise available, there is 15

appropriated to the Secretary for fiscal year 2021, out of 16

any money in the Treasury not otherwise appropriated, 17

$100,000,000, to remain available until expended, for car-18

rying out section 756 of the Public Health Service Act 19

(42 U.S.C. 294e–1). 20
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CHAPTER 7—EXCHANGE GRANT 1

PROGRAM 2

SEC. 3061. ESTABLISHING A GRANT PROGRAM FOR EX-3

CHANGE MODERNIZATION. 4

(a) IN GENERAL.—Out of funds appropriated under 5

subsection (b), the Secretary shall award grants to each 6

American Health Benefits Exchange established under 7

subtitle D of title I of the Patient Protection and Afford-8

able Care Act (42 U.S.C. 18021 et seq.) (other than an 9

Exchange established by the Secretary under section 10

1321(c) of such Act (42 U.S.C. 18041(c))) that submits 11

to the Secretary an application at such time and in such 12

manner, and containing such information, as specified by 13

the Secretary, for purposes of enabling such Exchange to 14

modernize or update any system, program, or technology 15

utilized by such Exchange to ensure such Exchange is 16

compliant with all applicable requirements of section 1311 17

of such Act (42 U.S.C. 18031). 18

(b) FUNDING.—There is appropriated, out of any 19

monies in the Treasury not otherwise obligated, 20

$20,000,000, to remain available until expended, for car-21

rying out this section. 22
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Subtitle B—Medicaid 1

SEC. 3101. MANDATORY COVERAGE OF COVID–19 VACCINES 2

AND ADMINISTRATION AND TREATMENT 3

UNDER MEDICAID. 4

(a) COVERAGE.— 5

(1) IN GENERAL.—Section 1905(a)(4) of the 6

Social Security Act (42 U.S.C. 1396d(a)(4)) is 7

amended— 8

(A) by striking ‘‘and (D)’’ and inserting 9

‘‘(D)’’; and 10

(B) by striking the semicolon at the end 11

and inserting ‘‘; (E) during the period begin-12

ning on the date of the enactment of the Amer-13

ican Rescue Plan Act of 2021 and ending on 14

the last day of the first calendar quarter that 15

begins at least one year after the last day of the 16

emergency period described in section 17

1135(g)(1)(B), a COVID–19 vaccine and ad-18

ministration of the vaccine; and (F) during the 19

period beginning on the date of the enactment 20

of the American Rescue Plan Act of 2021 and 21

ending on the last day of the first calendar 22

quarter that begins at least one year after the 23

last day of the emergency period described in 24

section 1135(g)(1)(B), testing and treatments 25
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for COVID-19, including specialized equipment 1

and therapies (including preventive therapies), 2

and, without regard to the requirements of sec-3

tion 1902(a)(10)(B) (relating to comparability), 4

in the case of an individual who is diagnosed 5

with or presumed to have COVID–19, during 6

the period such individual has (or is presumed 7

to have) COVID–19, the treatment of a condi-8

tion that may seriously complicate the treat-9

ment of COVID–19, if otherwise covered under 10

the State plan (or waiver of such plan);’’. 11

(2) MAKING COVID–19 VACCINE AVAILABLE TO 12

ADDITIONAL ELIGIBILITY GROUPS AND TREATMENT 13

AVAILABLE TO CERTAIN UNINSURED.—Section 14

1902(a)(10) of such Act (42 U.S.C. 1396a(a)(10)) 15

is amended in the matter following subparagraph 16

(G)— 17

(A) by striking ‘‘and to other conditions 18

which may complicate pregnancy, (VIII)’’ and 19

inserting ‘‘, medical assistance for services re-20

lated to other conditions which may complicate 21

pregnancy, and medical assistance for vaccines 22

described in section 1905(a)(4)(E) and the ad-23

ministration of such vaccines during the period 24

described in such section, (VIII)’’; 25
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(B) by inserting ‘‘and medical assistance 1

for vaccines described in section 1905(a)(4)(E) 2

and the administration of such vaccines during 3

the period described in such section’’ after ‘‘(de-4

scribed in subsection (z)(2))’’; 5

(C) by striking ‘‘cancer (XV)’’ and insert-6

ing ‘‘cancer, (XV)’’; 7

(D) by inserting ‘‘and medical assistance 8

for vaccines described in section 1905(a)(4)(E) 9

and the administration of such vaccines during 10

the period described in such section’’ after ‘‘de-11

scribed in subsection (k)(1)’’; 12

(E) by inserting ‘‘and medical assistance 13

for vaccines described in section 1905(a)(4)(E) 14

and the administration of such vaccines during 15

the period described in such section’’ after 16

‘‘family planning setting’’; 17

(F) by striking ‘‘and (XVIII)’’ and insert-18

ing ‘‘(XVIII)’’; 19

(G) by striking ‘‘and any visit described in 20

section 1916(a)(2)(G) that is furnished during 21

any such portion’’ and inserting ‘‘, any service 22

described in section 1916(a)(2)(G) that is fur-23

nished during any such portion, any vaccine de-24

scribed in section 1905(a)(4)(E) (and the ad-25
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ministration of such vaccine) that is furnished 1

during any such portion, and testing and treat-2

ments for COVID-19, including specialized 3

equipment and therapies (including preventive 4

therapies), and, in the case of an individual who 5

is diagnosed with or presumed to have COVID– 6

19, during the period such individual has (or is 7

presumed to have) COVID–19, the treatment of 8

a condition that may seriously complicate the 9

treatment of COVID–19, if otherwise covered 10

under the State plan (or waiver of such plan)’’; 11

and 12

(H) by striking the semicolon at the end 13

and inserting ‘‘, and (XIX) medical assistance 14

shall be made available during the period de-15

scribed in section 1905(a)(4)(E) for vaccines 16

described in such section and the administra-17

tion of such vaccines, for any individual who is 18

eligible for and receiving medical assistance 19

under the State plan or under a waiver of such 20

plan (other than an individual who is eligible 21

for medical assistance consisting only of pay-22

ment of premiums pursuant to subparagraph 23

(E) or (F) or section 1933), notwithstanding 24

any provision of law limiting such individual’s 25
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eligibility for medical assistance under such 1

plan or waiver to coverage for a limited type of 2

benefits and services that would not otherwise 3

include coverage of a COVID–19 vaccine and 4

its administration;’’. 5

(3) PROHIBITION OF COST SHARING.— 6

(A) IN GENERAL.—Subsections (a)(2) and 7

(b)(2) of section 1916 of the Social Security 8

Act (42 U.S.C. 1396o) are each amended— 9

(i) in subparagraph (F), by striking 10

‘‘or’’ at the end; 11

(ii) in subparagraph (G), by striking 12

‘‘; and’’; and 13

(iii) by adding at the end the fol-14

lowing subparagraphs: 15

‘‘(H) during the period beginning on the 16

date of the enactment of this subparagraph and 17

ending on the last day of the first calendar 18

quarter that begins at least one year after the 19

last day of the emergency period described in 20

section 1135(g)(1)(B), a COVID–19 vaccine 21

and the administration of such vaccine (for any 22

individual eligible for medical assistance for 23

such vaccine (and administration)); or 24
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‘‘(I) during the period beginning on the 1

date of the enactment of this subparagraph and 2

ending on the last day of the first calendar 3

quarter that begins at least one year after the 4

last day of the emergency period described in 5

section 1135(g)(1)(B), testing and treatments 6

for COVID-19, including specialized equipment 7

and therapies (including preventive therapies), 8

and, in the case of an individual who is diag-9

nosed with or presumed to have COVID–19, 10

during the period during which such individual 11

has (or is presumed to have) COVID–19, the 12

treatment of a condition that may seriously 13

complicate the treatment of COVID–19, if oth-14

erwise covered under the State plan (or waiver 15

of such plan); and’’. 16

(B) APPLICATION TO ALTERNATIVE COST 17

SHARING.—Section 1916A(b)(3)(B) of the So-18

cial Security Act (42 U.S.C. 1396o–1(b)(3)(B)) 19

is amended— 20

(i) in clause (xi), by striking ‘‘any 21

visit’’ and inserting ‘‘any service’’; and 22

(ii) by adding at the end the following 23

clauses: 24
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‘‘(xii) During the period beginning on 1

the date of the enactment of this clause 2

and ending on the last day of the first cal-3

endar quarter that begins at least one year 4

after the last day of the emergency period 5

described in section 1135(g)(1)(B), a 6

COVID–19 vaccine and the administration 7

of such vaccine (for any individual eligible 8

for medical assistance for such vaccine 9

(and administration)). 10

‘‘(xiii) During the period beginning on 11

the date of the enactment of this clause 12

and ending on the last day of the first cal-13

endar quarter that begins at least one year 14

after the last day of the emergency period 15

described in section 1135(g)(1)(B), testing 16

and treatments for COVID-19, including 17

specialized equipment and therapies (in-18

cluding preventive therapies), and, in the 19

case of an individual who is diagnosed with 20

or presumed to have COVID–19, during 21

the period during which such individual 22

has (or is presumed to have) COVID–19, 23

the treatment of a condition that may seri-24

ously complicate the treatment of COVID– 25
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19, if otherwise covered under the State 1

plan (or waiver of such plan).’’. 2

(4) INCLUSION IN THE MEDICAID DRUG RE-3

BATE PROGRAM OF COVERED OUTPATIENT DRUGS 4

USED FOR COVID–19 TREATMENT.— 5

(A) IN GENERAL.—The requirements of 6

section 1927 of the Social Security Act (42 7

U.S.C. 1396r–8) shall apply to any drug or bio-8

logical product described in subparagraph (F) 9

of section 1905(a)(4) of such Act, as added by 10

paragraph (1), or described in the subclause 11

(XVIII) in the matter following subparagraph 12

(G) of section 1902(a)(10) of such Act, as 13

added by paragraph (2), that is— 14

(i) furnished as medical assistance in 15

accordance with such subparagraph (F) or 16

subclause (XVIII), as applicable, for the 17

treatment, or prevention, of COVID-19, as 18

described in such subparagraph of sub-19

clause, respectively; and 20

(ii) a covered outpatient drug (as de-21

fined in section 1927(k) of such Act, ex-22

cept that, in applying paragraph (2)(A) of 23

such section to a drug described in such 24

subparagraph (F) or such subclause 25
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(XVIII), such drug shall be deemed a pre-1

scribed drug for purposes of section 2

1905(a)(12) of such Act). 3

(B) CONFORMING AMENDMENT.—Section 4

1927(d)(7) of the Social Security Act (42 5

U.S.C. 1396r–8(d)(7)) is amended by adding at 6

the end the following new subparagraph: 7

‘‘(E) Drugs and biological products de-8

scribed in section 1905(a)(4)(F) and subclause 9

(XVIII) in the matter following subparagraph 10

(G) of section 1902(a)(10) that are furnished 11

as medical assistance in accordance with such 12

section or clause, respectively, for the treatment 13

or prevention, of COVID–19, as described in 14

such subparagraph of subclause, respectively.’’. 15

(5) ALTERNATIVE BENEFIT PLANS.—Section 16

1937(b) of the Social Security Act (42 U.S.C. 17

1396u–7(b)) is amended by adding at the end the 18

following new paragraph: 19

‘‘(8) COVID–19 VACCINES, TESTING, AND 20

TREATMENT.—Notwithstanding the previous provi-21

sions of this section, a State may not provide for 22

medical assistance through enrollment of an indi-23

vidual with benchmark coverage or benchmark-equiv-24

alent coverage under this section unless, during the 25
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period beginning on the date of the enactment of the 1

American Rescue Plan Act of 2021 and ending on 2

the last day of the first calendar quarter that begins 3

at least one year after the last day of the emergency 4

period described in section 1135(g)(1)(B), such cov-5

erage includes (and does not impose any deduction, 6

cost sharing, or similar charge for)— 7

‘‘(A) COVID–19 vaccines and administra-8

tion of the vaccines; and 9

‘‘(B) testing and treatments for COVID- 10

19, including specialized equipment and thera-11

pies (including preventive therapies), and, in 12

the case of such an individual who is diagnosed 13

with or presumed to have COVID–19, during 14

the period such individual has (or is presumed 15

to have) COVID–19, the treatment of a condi-16

tion that may seriously complicate the treat-17

ment of COVID–19, if otherwise covered under 18

the State plan (or waiver of such plan).’’. 19

(b) TEMPORARY INCREASE IN FEDERAL PAYMENTS 20

FOR COVERAGE AND ADMINISTRATION OF COVID–19 21

VACCINES.—Section 1905 of the Social Security Act (42 22

U.S.C. 1396d) is amended— 23

(1) in subsection (b), by striking ‘‘and (ff)’’ and 24

inserting ‘‘(ff), and (hh)’’; 25
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(2) in subsection (ff), in the matter preceding 1

paragraph (1), by inserting ‘‘, subject to subsection 2

(hh)’’ after ‘‘or (z)(2)’’ and 3

(3) by adding at the end the following new sub-4

section: 5

‘‘(hh) TEMPORARY INCREASED FMAP FOR MEDICAL 6

ASSISTANCE FOR COVERAGE AND ADMINISTRATION OF 7

COVID–19 VACCINES.— 8

‘‘(1) IN GENERAL.—Notwithstanding any other 9

provision of this title, during the period described in 10

paragraph (2), the Federal medical assistance per-11

centage for a State, with respect to amounts ex-12

pended by the State for medical assistance for a vac-13

cine described in subsection (a)(4)(E) (and the ad-14

ministration of such a vaccine), shall be equal to 100 15

percent. 16

‘‘(2) PERIOD DESCRIBED.—The period de-17

scribed in this paragraph is the period that— 18

‘‘(A) begins on the first day of the first 19

quarter beginning after the date of the enact-20

ment of this subsection; and 21

‘‘(B) ends on the last day of the first quar-22

ter that begins at least one year after the last 23

day of the emergency period described in sec-24

tion 1135(g)(1)(B). 25
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‘‘(3) EXCLUSION OF EXPENDITURES FROM TER-1

RITORIAL CAPS.—Any payment made to a territory 2

for expenditures for medical assistance under sub-3

section (a)(4)(E) that are subject to the Federal 4

medical assistance percentage specified under para-5

graph (1) shall not be taken into account for pur-6

poses of applying payment limits under subsections 7

(f) and (g) of section 1108.’’. 8

SEC. 3102. MODIFICATIONS TO CERTAIN COVERAGE UNDER 9

MEDICAID FOR PREGNANT AND 10

POSTPARTUM WOMEN. 11

(a) STATE OPTION.—Section 1902(e) of the Social 12

Security Act (42 U.S.C. 1396a(e)) is amended by adding 13

at the end the following new paragraph: 14

‘‘(16) EXTENDING CERTAIN COVERAGE FOR 15

PREGNANT AND POSTPARTUM WOMEN.— 16

‘‘(A) IN GENERAL.—At the option of the 17

State, the State plan (or waiver of such State 18

plan) may provide, that an individual who, 19

while pregnant, is eligible for and has received 20

medical assistance under the State plan ap-21

proved under this title (or a waiver of such 22

plan) (including during a period of retroactive 23

eligibility under subsection (a)(34)) shall, in ad-24

dition to remaining eligible under paragraph (5) 25
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for all pregnancy-related and postpartum med-1

ical assistance available under the State plan 2

(or waiver) through the last day of the month 3

in which the 60-day period (beginning on the 4

last day of her pregnancy) ends, remain eligible 5

under the State plan (or waiver) for medical as-6

sistance for the period beginning on the first 7

day occurring after the end of such 60-day pe-8

riod and ending on the last day of the month 9

in which the 12-month period (beginning on the 10

last day of her pregnancy) ends. 11

‘‘(B) FULL BENEFITS DURING PREGNANCY 12

AND THROUGHOUT THE 12-MONTH 13

POSTPARTUM PERIOD.—The medical assistance 14

provided for a pregnant or postpartum indi-15

vidual by a State making an election under this 16

paragraph, without regard to the basis on which 17

the individual is eligible for medical assistance 18

under the State plan (or waiver), shall— 19

‘‘(i) include all items and services cov-20

ered under the State plan (or waiver) that 21

are not less in amount, duration, or scope, 22

or are determined by the Secretary to be 23

substantially equivalent, to the medical as-24
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sistance available for an individual de-1

scribed in subsection (a)(10)(A)(i); and 2

‘‘(ii) be provided for the individual 3

while pregnant and during the 12-month 4

period that begins on the last day of the 5

individual’s pregnancy and ends on the last 6

day of the month in which such 12-month 7

period ends.’’. 8

(b) EFFECTIVE DATE.—The amendment made by 9

subsection (a) shall apply with respect to State elections 10

made under paragraph (16) of section 1902(e) of the So-11

cial Security Act (42 U.S.C. 1396a(e)), as added by sub-12

section (a), during the 5-year period beginning on the 1st 13

day of the 1st fiscal year quarter that begins at least one 14

year after the date of the enactment of this Act. 15

SEC. 3103. ALLOWING FOR MEDICAL ASSISTANCE UNDER 16

MEDICAID FOR INMATES DURING 30-DAY PE-17

RIOD PRECEDING RELEASE. 18

The subdivision (A) following paragraph (30) of sec-19

tion 1905(a) of the Social Security Act (42 U.S.C. 20

1396d(a)) is amended by inserting ‘‘and, during the 5- 21

year period beginning on the first day of the first fiscal 22

year quarter that begins at least one year after the date 23

of the enactment of the American Rescue Plan Act of 24

2021, except during the 30-day period preceding the date 25
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of release of such individual from such public institution’’ 1

after ‘‘medical institution’’. 2

SEC. 3104. ENHANCED FEDERAL MEDICAID SUPPORT FOR 3

COMMUNITY-BASED MOBILE CRISIS INTER-4

VENTION SERVICES. 5

Section 1903 of the Social Security Act (42 U.S.C. 6

1396b) is amended by adding at the end the following new 7

subsection: 8

‘‘(bb) BUNDLED COMMUNITY-BASED MOBILE CRISIS 9

INTERVENTION SERVICES.— 10

‘‘(1) IN GENERAL.—Notwithstanding section 11

1902(a)(1) (relating to Statewideness), section 12

1902(a)(10)(B) (relating to comparability), section 13

1902(a)(23)(A) (relating to freedom of choice of 14

providers), or section 1902(a)(27) (relating to pro-15

vider agreements), a State may, during the 5-year 16

period beginning on the first day of the first fiscal 17

year quarter that begins on or after the date that 18

is 1 year after the date of the enactment of this sub-19

section, provide medical assistance, through bundled 20

payments, for qualifying community-based mobile 21

crisis intervention services under a State plan 22

amendment or waiver approved under section 1115 23

or subsection (b) or (c) of section 1915. 24
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‘‘(2) QUALIFYING COMMUNITY-BASED MOBILE 1

CRISIS INTERVENTION SERVICES DEFINED.—For 2

purposes of this subsection, the term ‘qualifying 3

community-based mobile crisis intervention services’ 4

means, with respect to a State, items and services 5

for which medical assistance is available under the 6

State plan under this title or a waiver of such plan, 7

that are— 8

‘‘(A) furnished to an individual otherwise 9

eligible for medical assistance under the State 10

plan (or waiver of such plan) who is— 11

‘‘(i) outside of a hospital or other fa-12

cility setting; and 13

‘‘(ii) experiencing a mental health or 14

substance use disorder crisis; 15

‘‘(B) furnished by a multidisciplinary mo-16

bile crisis team— 17

‘‘(i) that includes at least 1 behavioral 18

health care professional who is capable of 19

conducting an assessment of the individual, 20

in accordance with the professional’s per-21

mitted scope of practice under State law, 22

and other professionals or paraprofes-23

sionals with appropriate expertise in behav-24

ioral health or mental health crisis re-25
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sponse, including nurses, social workers, 1

peer support specialists, and others, as 2

designated by the State through a State 3

plan amendment (or waiver of such plan); 4

‘‘(ii) whose members are trained in 5

trauma-informed care, de-escalation strate-6

gies, and harm reduction; 7

‘‘(iii) that is able to respond in a 8

timely manner and, where appropriate, 9

provide— 10

‘‘(I) screening and assessment; 11

‘‘(II) stabilization and de-esca-12

lation; 13

‘‘(III) coordination with, and re-14

ferrals to, health, social, and other 15

services and supports as needed; and 16

‘‘(IV) assistance in facilitating 17

the individual’s access to emergency 18

or nonemergency (as applicable) 19

transportation services under the 20

State plan (or waiver of such plan) to 21

ensure access to the next step in care 22

or treatment; 23

‘‘(iv) that maintains relationships with 24

relevant community partners, including 25
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medical and behavioral health providers, 1

primary care providers, community health 2

centers, crisis respite centers, managed 3

care organizations (if applicable), entities 4

able to provide assistance with application 5

and enrollment in the State plan or a waiv-6

er of the plan, entities able to provide as-7

sistance with applying for and enrolling in 8

benefit programs, entities that provide as-9

sistance with housing (such as public hous-10

ing authorities, Continuum of Care pro-11

grams, or not-for-profit entities that pro-12

vide housing assistance), and entities that 13

provide assistance with other social serv-14

ices; 15

‘‘(v) that coordinates with crisis inter-16

vention hotlines and emergency response 17

systems; 18

‘‘(vi) that maintains the privacy and 19

confidentiality of patient information con-20

sistent with Federal and State require-21

ments; and 22

‘‘(vii) that operates independently 23

from (but may coordinate with) State or 24

local law enforcement agencies; 25
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‘‘(C) available 24 hours per day, every day 1

of the year; and 2

‘‘(D) voluntary to receive. 3

‘‘(3) PAYMENTS.— 4

‘‘(A) IN GENERAL.—Notwithstanding sec-5

tion 1905(b) or 1905(ff) and subject to sub-6

sections (y) and (z) of section 1905, during 7

each of the first 12 fiscal quarters occurring 8

during the period described in paragraph (1) 9

that a State meets the requirements described 10

in paragraph (4), the Federal medical assist-11

ance percentage applicable to amounts ex-12

pended by the State for medical assistance, 13

through bundled payments described in para-14

graph (1), for qualifying community-based mo-15

bile crisis intervention services furnished during 16

such quarter shall be equal to 85 percent. In no 17

case shall the application of the previous sen-18

tence result in the Federal medical assistance 19

percentage applicable to amounts expended by a 20

State for medical assistance for such qualifying 21

community-based mobile crisis intervention 22

services furnished during a quarter being less 23

than the Federal medical assistance percentage 24

that would apply to such amounts expended by 25
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the State for such services furnished during 1

such quarter without application of the previous 2

sentence. 3

‘‘(B) EXCLUSION OF EXPENDITURES FROM 4

TERRITORIAL CAPS.—Expenditures for medical 5

assistance consisting of qualifying community- 6

based mobile crisis intervention services fur-7

nished in a territory during a quarter with re-8

spect to which subparagraph (A) applies to 9

such territory shall not be taken into account 10

for purposes of applying payment limits under 11

subsections (f) and (g) of section 1108. 12

‘‘(4) REQUIREMENTS.—The requirements de-13

scribed in this paragraph are the following: 14

‘‘(A) The State demonstrates, to the satis-15

faction of the Secretary— 16

‘‘(i) that it will be able to support the 17

provision of qualifying community-based 18

mobile crisis intervention services that 19

meet the conditions specified in paragraph 20

(2); and 21

‘‘(ii) how it will support coordination 22

between mobile crisis teams and commu-23

nity partners, including health care pro-24

viders, to enable the provision of services, 25
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needed referrals, and other activities iden-1

tified by the Secretary. 2

‘‘(B) The State provides assurances satis-3

factory to the Secretary that— 4

‘‘(i) any additional Federal funds re-5

ceived by the State for qualifying commu-6

nity-based mobile crisis intervention serv-7

ices provided under this subsection that 8

are attributable to the increased Federal 9

medical assistance percentage under para-10

graph (3)(A) will be used to supplement, 11

and not supplant, the level of State funds 12

expended for such services for the fiscal 13

year preceding the first fiscal quarter oc-14

curring during the period described in 15

paragraph (1); 16

‘‘(ii) if the State made qualifying com-17

munity-based mobile crisis intervention 18

services available in a region of the State 19

in such fiscal year, the State will continue 20

to make such services available in such re-21

gion under this subsection during each 22

month occurring during the period de-23

scribed in paragraph (1) for which the 24

Federal medical assistance percentage 25
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under paragraph (3)(A) is applicable with 1

respect to the State. 2

‘‘(5) FUNDING FOR STATE PLANNING 3

GRANTS.—There is appropriated, out of any funds in 4

the Treasury not otherwise appropriated, 5

$15,000,000 to the Secretary for purposes of imple-6

menting, administering, and making planning grants 7

to States as soon as practicable for purposes of de-8

veloping a State plan amendment or section 1115, 9

1915(b), or 1915(c) waiver request (or an amend-10

ment to such a waiver) to provide qualifying commu-11

nity-based mobile crisis intervention services under 12

this subsection, to remain available until expended.’’. 13

SEC. 3105. TEMPORARY INCREASE IN FMAP FOR MEDICAL 14

ASSISTANCE UNDER STATE MEDICAID PLANS 15

WHICH BEGIN TO EXPEND AMOUNTS FOR 16

CERTAIN MANDATORY INDIVIDUALS. 17

Section 1905 of the Social Security Act (42 U.S.C. 18

1396d), as amended by section 3101 of this subtitle, is 19

further amended— 20

(1) in subsection (b), in the first sentence, by 21

striking ‘‘and (hh)’’ and inserting ‘‘(hh), and (ii)’’; 22

(2) in subsection (ff), by striking ‘‘subject to 23

subsection (hh)’’ and inserting ‘‘subject to sub-24

sections (hh) and (ii)’’; and 25
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(3) by adding at the end the following new sub-1

section: 2

‘‘(ii) TEMPORARY INCREASE IN FMAP FOR MEDICAL 3

ASSISTANCE UNDER STATE MEDICAID PLANS WHICH 4

BEGIN TO EXPEND AMOUNTS FOR CERTAIN MANDATORY 5

INDIVIDUALS.— 6

‘‘(1) IN GENERAL.—For each quarter occurring 7

during the 8-quarter period beginning with the first 8

calendar quarter during which a qualifying State (as 9

defined in paragraph (3)) expends amounts for all 10

individuals described in section 11

1902(a)(10)(A)(i)(VIII) under the State plan (or 12

waiver of such plan), the Federal medical assistance 13

percentage determined under subsection (b) for such 14

State shall, after application of any increase, if ap-15

plicable, under section 6008 of the Families First 16

Coronavirus Response Act, be increased by 5 per-17

centage points, except for any quarter (and each 18

subsequent quarter) during such period during 19

which the State ceases to provide medical assistance 20

to any such individual under the State plan (or 21

waiver of such plan). 22

‘‘(2) SPECIAL APPLICATION RULES.—Any in-23

crease described in paragraph (1) (or payment made 24
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for expenditures on medical assistance that are sub-1

ject to such increase)— 2

‘‘(A) shall not apply with respect to dis-3

proportionate share hospital payments described 4

in section 1923; 5

‘‘(B) shall not be taken into account in cal-6

culating the enhanced FMAP of a State under 7

section 2105; 8

‘‘(C) shall not be taken into account for 9

purposes of part A, D, or E of title IV; and 10

‘‘(D) shall not be taken into account for 11

purposes of applying payment limits under sub-12

sections (f) and (g) of section 1108. 13

‘‘(3) DEFINITION.—For purposes of this sub-14

section, the term ‘qualifying State’ means a State 15

which has not expended amounts for all individuals 16

described in section 1902(a)(10)(A)(i)(VIII) before 17

the date of the enactment of this subsection.’’. 18

SEC. 3106. EXTENSION OF 100 PERCENT FEDERAL MEDICAL 19

ASSISTANCE PERCENTAGE TO URBAN INDIAN 20

HEALTH ORGANIZATIONS AND NATIVE HA-21

WAIIAN HEALTH CARE SYSTEMS. 22

Section 1905(b) of the Social Security Act (42 U.S.C. 23

1396d(b)) is amended by inserting after ‘‘(as defined in 24

section 4 of the Indian Health Care Improvement Act)’’ 25
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the following: ‘‘; for the 8 fiscal year quarters beginning 1

with the first fiscal year quarter beginning after the date 2

of the enactment of the American Rescue Plan Act of 3

2021, the Federal medical assistance percentage shall also 4

be 100 per centum with respect to amounts expended as 5

medical assistance for services which are received through 6

an Urban Indian organization (as defined in paragraph 7

(29) of section 4 of the Indian Health Care Improvement 8

Act) that has a grant or contract with the Indian Health 9

Service under title V of such Act; and, for such 8 fiscal 10

year quarters, the Federal medical assistance percentage 11

shall also be 100 per centum with respect to amounts ex-12

pended as medical assistance for services which are re-13

ceived through a Native Hawaiian Health Center (as de-14

fined in section 12(4) of the Native Hawaiian Health Care 15

Improvement Act) or a qualified entity (as defined in sec-16

tion 6(b) of such Act) that has a grant or contract with 17

the Papa Ola Lokahi under section 8 of such Act’’. 18

SEC. 3107. SUNSET OF LIMIT ON MAXIMUM REBATE 19

AMOUNT FOR SINGLE SOURCE DRUGS AND 20

INNOVATOR MULTIPLE SOURCE DRUGS. 21

Section 1927(c)(2)(D) of the Social Security Act (42 22

U.S.C. 1396r–8(c)(2)(D)) is amended by inserting after 23

‘‘December 31, 2009,’’ the following: ‘‘and before January 24

1, 2023,’’. 25
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SEC. 3108. ADDITIONAL SUPPORT FOR MEDICAID HOME 1

AND COMMUNITY-BASED SERVICES DURING 2

THE COVID–19 EMERGENCY PERIOD. 3

(a) INCREASED FMAP.— 4

(1) IN GENERAL.—Notwithstanding section 5

1905(b) of the Social Security Act (42 U.S.C. 6

1396d(b)) or section 1905(ff), in the case of a State 7

that meets the HCBS program conditions under 8

subsection (b), the Federal medical assistance per-9

centage determined for the State under section 10

1905(b) of such Act (or, if applicable, under section 11

1905(ff)) and, if applicable, increased under sub-12

section (y), (z), (aa), or (ii) of section 1905 of such 13

Act (42 U.S.C. 1396d), section 1915(k) of such Act 14

(42 U.S.C. 1396n(k)), or section 6008(a) of the 15

Families First Coronavirus Response Act (Public 16

Law 116–127), shall be increased by 7.35 percent-17

age points with respect to expenditures of the State 18

under the State Medicaid program for home and 19

community-based services (as defined in paragraph 20

(2)(B)) that are provided during the HCBS program 21

improvement period (as defined in paragraph 22

(2)(A)). In no case may the application of the pre-23

vious sentence result in the Federal medical assist-24

ance percentage determined for a State being more 25

than 95 percent with respect to such expenditures. 26
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Any payment made to Puerto Rico, the Virgin Is-1

lands, Guam, the Northern Mariana Islands, or 2

American Samoa for expenditures on medical assist-3

ance that are subject to the Federal medical assist-4

ance percentage increase specified under the first 5

sentence of this paragraph shall not be taken into 6

account for purposes of applying payment limits 7

under subsections (f) and (g) of section 1108 of the 8

Social Security Act (42 U.S.C. 1308). 9

(2) DEFINITIONS.—In this section: 10

(A) HCBS PROGRAM IMPROVEMENT PE-11

RIOD.—The term ‘‘HCBS program improve-12

ment period’’ means, with respect to a State, 13

the period— 14

(i) beginning on April 1, 2021; and 15

(ii) ending on March 31, 2022. 16

(B) HOME AND COMMUNITY-BASED SERV-17

ICES.—The term ‘‘home and community-based 18

services’’ means any of the following: 19

(i) Home health care services author-20

ized under paragraph (7) of section 21

1905(a) of the Social Security Act (42 22

U.S.C. 1396d(a)). 23

(ii) Personal care services authorized 24

under paragraph (24) of such section. 25
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(iii) PACE services authorized under 1

paragraph (26) of such section. 2

(iv) Home and community-based serv-3

ices authorized under subsections (b), (c), 4

(i), (j), and (k) of section 1915 of such Act 5

(42 U.S.C. 1396n), such services author-6

ized under a waiver under section 1115 of 7

such Act (42 U.S.C. 1315), and such serv-8

ices through coverage authorized under 9

section 1937 of such Act (42 U.S.C. 10

1396u–7). 11

(v) Case management services author-12

ized under section 1905(a)(19) of the So-13

cial Security Act (42 U.S.C. 1396d(a)(19)) 14

and section 1915(g) of such Act (42 15

U.S.C. 1396n(g)). 16

(vi) Rehabilitative services, including 17

those related to behavioral health, de-18

scribed in section 1905(a)(13) of such Act 19

(42 U.S.C. 1396d(a)(13)). 20

(vii) Such other services specified by 21

the Secretary of Health and Human Serv-22

ices. 23

(C) COVID–19 PUBLIC HEALTH EMER-24

GENCY PERIOD.—The term ‘‘COVID–19 public 25
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health emergency period’’ means the portion of 1

the emergency period described in paragraph 2

(1)(B) of section 1135(g) of the Social Security 3

Act (42 U.S.C. 1320b–5(g)) beginning on or 4

after the date of the enactment of this Act. 5

(D) ELIGIBLE INDIVIDUAL.—The term ‘‘el-6

igible individual’’ means an individual who is el-7

igible for and enrolled for medical assistance 8

under a State Medicaid program and includes 9

an individual who becomes eligible for medical 10

assistance under a State Medicaid program 11

when removed from a waiting list. 12

(E) MEDICAID PROGRAM.—The term 13

‘‘Medicaid program’’ means, with respect to a 14

State, the State program under title XIX of the 15

Social Security Act (42 U.S.C. 1396 et seq.) 16

(including any waiver or demonstration under 17

such title or under section 1115 of such Act (42 18

U.S.C. 1315) relating to such title). 19

(F) STATE.—The term ‘‘State’’ has the 20

meaning given such term for purposes of title 21

XIX of the Social Security Act (42 U.S.C. 1396 22

et seq.). 23

(b) STATE REQUIREMENTS FOR FMAP INCREASE.— 24

As conditions for receipt of the increase under subsection 25
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(a) to the Federal medical assistance percentage deter-1

mined for a State, the State shall meet each of the fol-2

lowing conditions (referred to in subsection (a) as the 3

HCBS program conditions): 4

(1) SUPPLEMENT, NOT SUPPLANT.—The State 5

shall use the Federal funds attributable to the in-6

crease under subsection (a) to supplement, and not 7

supplant, the level of State funds expended for home 8

and community-based services for eligible individuals 9

through programs in effect as of April 1, 2021. 10

(2) REQUIRED IMPLEMENTATION OF CERTAIN 11

ACTIVITIES.—The State shall implement one or 12

more of the following activities to enhance, expand, 13

or strengthen home and community-based services 14

under the State Medicaid program: 15

(A) Increase rates for home health agen-16

cies, PACE organizations whose members pro-17

vide direct care, and agencies or beneficiaries 18

that employ direct support professionals (in-19

cluding independent providers in a self-directed 20

or consumer-directed model) to provide home 21

and community-based services under the State 22

Medicaid program, if elected by the beneficiary 23

for continuation of care, provided that any 24

agency, beneficiary, or other individual that re-25
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ceives payment under such an increased rate in-1

creases the compensation it pays its home 2

health workers or direct support professionals. 3

(B) Provide paid sick leave, paid family 4

leave, and paid medical leave for home health 5

workers and direct support professionals. 6

(C) Provide hazard pay, overtime pay, and 7

shift differential pay for home health workers 8

and direct support professionals. 9

(D) Provide home and community-based 10

services to eligible individuals in order to reduce 11

waiting lists for programs approved under sec-12

tions 1115 or 1915 of the Social Security Act 13

(42 U.S.C. 1315, 1396n). 14

(E) Purchase emergency supplies and 15

equipment, which may include items not typi-16

cally covered under the Medicaid program nec-17

essary to enhance access to services and to pro-18

tect the health and well-being of home health 19

workers and direct support professionals. 20

(F) Recruit new home health workers and 21

direct support professionals. 22

(G) Support family care providers of eligi-23

ble individuals with needed supplies and equip-24

ment, which may include items not typically 25
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covered under the Medicaid program, such as 1

personal protective equipment, and pay. 2

(H) Pay for training for home health 3

workers and direct support professionals that is 4

specific to the COVID–19 public health emer-5

gency. 6

(I) Pay for assistive technologies, staffing, 7

and other costs incurred during the COVID–19 8

public health emergency period in order to miti-9

gate isolation and ensure an individual’s per-10

son-centered service plan continues to be fully 11

implemented. 12

(J) Prepare information and public health 13

and educational materials in accessible formats 14

(including formats accessible to people with low 15

literacy or intellectual disabilities) about preven-16

tion, treatment, recovery and other aspects of 17

COVID–19 for eligible individuals, their fami-18

lies, and the general community served by com-19

munity partners, such as Area Agencies on 20

Aging, Centers for Independent Living, non-21

profit home and community-based services pro-22

viders, and other entities providing home and 23

community-based services. 24
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(K) Pay for American sign language and 1

other languages interpreters to assist in pro-2

viding home and community-based services to 3

eligible individuals and to inform the general 4

public about COVID–19. 5

(L) Pay for retainer payments for home 6

and community-based services providers, includ-7

ing home health workers and direct support 8

professionals (regardless of whether such pay-9

ments directly benefit a beneficiary) which may 10

be provided without limits on duration during 11

the COVID–19 public health emergency period. 12

(M) Pay for other expenses deemed appro-13

priate by the Secretary to enhance, expand, or 14

strengthen Home and Community-Based Serv-15

ices and expenses which meet the criteria of the 16

home and community-based settings rule pub-17

lished on January 16, 2014. 18

(N) Support (including by paying for mov-19

ing costs, security deposits or first month’s 20

rent, one-time stocking of food products suffi-21

cient for the initial month, and other one-time 22

expenses and start-up costs) transitions from 23

institutional settings, congregate community 24

settings, and homeless shelters or other tem-25
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porary housing for individuals who are eligible 1

for home and community-based services. 2

(O) Assist eligible individuals in receiving 3

mental health services and necessary rehabilita-4

tive service to regain skills lost during the 5

COVID–19 public health emergency period. 6

(P) Assist eligible individuals who had to 7

relocate to a nursing facility or institutional set-8

ting from their homes during the COVID–19 9

public health emergency period, who were iso-10

lated in their homes during such period, or who 11

moved into congregate non-institutional settings 12

as a result of such period, in— 13

(i) moving back to their homes (in-14

cluding by paying for moving costs, secu-15

rity deposits or first month’s rent, one- 16

time stocking of food products sufficient 17

for the initial month, and other one-time 18

expenses and start-up costs); and 19

(ii) continuing home and community- 20

based services for eligible individuals who 21

were served from a waiting list for such 22

services during the public health emer-23

gency period. 24
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SEC. 3109. FUNDING FOR STATE STRIKE TEAMS FOR RESI-1

DENT AND EMPLOYEE SAFETY IN NURSING 2

FACILITIES. 3

Section 1919 of the Social Security Act (42 U.S.C. 4

1396r) is amended by adding at the end the following new 5

subsection: 6

‘‘(k) FUNDING FOR STATE STRIKE TEAMS.—In addi-7

tion to amounts otherwise available, there is appropriated 8

to the Secretary, out of any monies in the Treasury not 9

otherwise appropriated, $250,000,000, to remain available 10

until expended, for purposes of allocating such amount 11

among the States (including the District of Columbia and 12

each territory of the United States) to increase the capac-13

ity of such a State to respond to COVID–19 by allowing 14

such a State to establish and implement a strike team that 15

will be deployed to a nursing facility in the State with di-16

agnosed or suspected cases of COVID–19 among residents 17

or staff for the purposes of assisting with clinical care, 18

infection control, or staffing during the emergency period 19

described in section 1135(g)(1)(B).’’. 20

Subtitle C—Children’s Health 21

Insurance Program 22

SEC. 3201. MANDATORY COVERAGE OF COVID–19 VACCINES 23

AND ADMINISTRATION AND TREATMENT 24

UNDER CHIP. 25

(a) COVERAGE.— 26
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(1) IN GENERAL.—Section 2103(c) of the So-1

cial Security Act (42 U.S.C. 1397cc(c)) is amended 2

by adding at the end the following paragraph: 3

‘‘(11) REQUIRED COVERAGE OF COVID–19 VAC-4

CINES AND TREATMENT.—Regardless of the type of 5

coverage elected by a State under subsection (a), the 6

child health assistance provided for a targeted low- 7

income child, and, in the case of a State that elects 8

to provide pregnancy-related assistance pursuant to 9

section 2112, the pregnancy-related assistance pro-10

vided for a targeted low-income pregnant woman (as 11

such terms are defined for purposes of such section), 12

shall include coverage, during the period beginning 13

on the date of the enactment of this paragraph and 14

ending on the last day of the first calendar quarter 15

that begins at least one year after the last day of 16

the emergency period described in section 17

1135(g)(1)(B), of— 18

‘‘(A) a COVID–19 vaccine (and the admin-19

istration of the vaccine); and 20

‘‘(B) testing and treatments for COVID- 21

19, including specialized equipment and thera-22

pies (including preventive therapies), and, in 23

the case of an individual who is diagnosed with 24

or presumed to have COVID–19, during the pe-25
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riod during which such individual has (or is 1

presumed to have) COVID–19, the treatment of 2

a condition that may seriously complicate the 3

treatment of COVID–19, if otherwise covered 4

under the State child health plan (or waiver of 5

such plan).’’. 6

(2) PROHIBITION OF COST SHARING.—Section 7

2103(e)(2) of the Social Security Act (42 U.S.C. 8

1397cc(e)(2)), as amended by section 6004(b)(3) of 9

the Families First Coronavirus Response Act, is 10

amended— 11

(A) in the paragraph header, by inserting 12

‘‘A COVID–19 VACCINE, COVID–19 TREATMENT,’’ 13

before ‘‘OR PREGNANCY-RELATED ASSISTANCE’’; 14

and 15

(B) by striking ‘‘visits described in section 16

1916(a)(2)(G), or’’ and inserting ‘‘services de-17

scribed in section 1916(a)(2)(G), vaccines de-18

scribed in section 1916(a)(2)(H) administered 19

during the period described in such section (and 20

the administration of such vaccines), testing or 21

treatments described in section 1916(a)(2)(I) 22

furnished during the period described in such 23

section, or’’. 24
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(b) TEMPORARY INCREASE IN FEDERAL PAYMENTS 1

FOR COVERAGE AND ADMINISTRATION OF COVID–19 2

VACCINES.—Section 2105(c) of the Social Security Act 3

(42 U.S.C. 1397ee(c)) is amended by adding at the end 4

the following new paragraph: 5

‘‘(12) TEMPORARY ENHANCED PAYMENT FOR 6

COVERAGE AND ADMINISTRATION OF COVID–19 VAC-7

CINES.—During the period described in section 8

1905(hh)(2), notwithstanding subsection (b), the en-9

hanced FMAP for a State, with respect to payments 10

under subsection (a) for expenditures under the 11

State child health plan (or a waiver of such plan) for 12

a vaccine described in section 1905(a)(4)(E) (and 13

the administration of such a vaccine), shall be equal 14

to 100 percent.’’. 15

(c) ADJUSTMENT OF CHIP ALLOTMENTS.—Section 16

2104(m) of the Social Security Act (42 U.S.C. 17

1397dd(m)) is amended— 18

(1) in paragraph (2)(B), in the matter pre-19

ceding clause (i), by striking ‘‘paragraphs (5) and 20

(7)’’ and inserting ‘‘paragraphs (5), (7), and (12)’’; 21

and 22

(2) by adding at the end the following new 23

paragraph: 24
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‘‘(12) ADJUSTING ALLOTMENTS TO ACCOUNT 1

FOR INCREASED FEDERAL PAYMENTS FOR COV-2

ERAGE AND ADMINISTRATION OF COVID–19 VAC-3

CINES.—If a State, commonwealth, or territory re-4

ceives payment for a fiscal year (beginning with fis-5

cal year 2021) under subsection (a) of section 2105 6

for expenditures that are subject to the enhanced 7

FMAP specified under subsection (c)(12) of such 8

section, the amount of the allotment determined for 9

the State, commonwealth, or territory under this 10

subsection— 11

‘‘(A) for such fiscal year shall be increased 12

by the projected expenditures for such year by 13

the State, commonwealth, or territory under the 14

State child health plan (or a waiver of such 15

plan) for vaccines described in section 16

1905(a)(4)(E) (and the administration of such 17

vaccines); and 18

‘‘(B) once actual expenditures are available 19

in the subsequent fiscal year, the fiscal year al-20

lotment that was adjusted by the amount de-21

scribed in subparagraph (A) shall be adjusted 22

on the basis of the difference between— 23

‘‘(i) such projected amount of expend-24

itures described in subparagraph (A) for 25
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such fiscal year described in such subpara-1

graph by the State, commonwealth, or ter-2

ritory; and 3

‘‘(ii) the actual amount of expendi-4

tures for such fiscal year described in sub-5

paragraph (A) by the State, common-6

wealth, or territory under the State child 7

health plan (or waiver of such plan) for 8

vaccines described in section 1905(a)(4)(E) 9

(and the administration of such vac-10

cines).’’. 11

SEC. 3202. MODIFICATIONS TO CERTAIN COVERAGE UNDER 12

CHIP FOR PREGNANT AND POSTPARTUM 13

WOMEN. 14

(a) MODIFICATIONS TO COVERAGE.— 15

(1) IN GENERAL.—Section 2107(e)(1) of the 16

Social Security Act (42 U.S.C. 1397gg(e)(1)) is 17

amended— 18

(A) by redesignating subparagraphs (J) 19

through (S) as subparagraphs (K) through (T), 20

respectively; and 21

(B) by inserting after subparagraph (I) the 22

following new subparagraph: 23

‘‘(J) Paragraphs (5) and (16) of section 24

1902(e) (relating to the State option to provide 25
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medical assistance consisting of full benefits 1

during pregnancy and throughout the 12-month 2

postpartum period under title XIX, but only if 3

the State has elected to apply such paragraph 4

(16) with respect to pregnant women under 5

title XIX and provides child health assistance 6

for targeted low-income children who are preg-7

nant or has elected under section 2112(a) to 8

provide pregnancy-related assistance for tar-9

geted low-income pregnant women and, in the 10

case of such a State, the provision of assistance 11

under the State child health plan for such tar-12

geted low-income children or targeted low-in-13

come pregnant women (as applicable) during 14

pregnancy and the 12-month postpartum period 15

shall be required and not at the option of the 16

State, and subparagraph (B) of section 17

1902(e)(16) shall be applied to the State child 18

health plan or waiver as requiring coverage of 19

all items or services provided to a targeted low 20

income children or targeted low-income preg-21

nant woman (as applicable) under such plan or 22

waiver).’’. 23

(2) OPTIONAL COVERAGE OF TARGETED LOW- 24

INCOME PREGNANT WOMEN.—Section 2112(d)(2)(A) 25
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of the Social Security Act (42 U.S.C. 1

1397ll(d)(2)(A)) is amended by inserting after ‘‘60- 2

day period’’ the following: ‘‘, or, in the case that 3

subparagraph (A) of section 1902(e)(16) applies to 4

the State child health plan (or waiver of such plan), 5

pursuant to section 2107(e)(1), the 12-month pe-6

riod,’’. 7

(b) EFFECTIVE DATE.—The amendments made by 8

subsection (a), shall apply with respect to State elections 9

made under paragraph (16) of section 1902(e) of the So-10

cial Security Act (42 U.S.C. 1396a(e)), as added by sec-11

tion 3102(a) of subtitle B of this title, during the 5-year 12

period beginning on the 1st day of the 1st fiscal year quar-13

ter that begins at least one year after the date of the en-14

actment of this Act. 15

Subtitle D—Other Provisions 16

CHAPTER 1—ENSURING ENVIRONMENTAL 17

HEALTH AND RATEPAYER PROTEC-18

TION DURING THE PANDEMIC 19

SEC. 3301. FUNDING FOR POLLUTION AND DISPARATE IM-20

PACTS OF THE COVID–19 PANDEMIC. 21

(a) IN GENERAL.—In addition to amounts otherwise 22

available, there is appropriated to the Environmental Pro-23

tection Agency for fiscal year 2021, out of any money in 24

the Treasury not otherwise appropriated, $100,000,000, 25
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to remain available until expended, to address health out-1

come disparities from pollution and the COVID–19 pan-2

demic, of which— 3

(1) $50,000,000, shall be for grants, contracts, 4

and other agency activities that implement the envi-5

ronmental justice purposes and objectives described 6

in Executive Order 12898 titled ‘‘Federal Actions 7

To Address Environmental Justice in Minority Pop-8

ulations and Low-Income Populations’’ (59 Fed. 9

Reg. 7629), as amended; section 219 of Executive 10

Order 14008 titled ‘‘Tackling the Climate Crisis at 11

Home and Abroad’’ (86 Fed. Reg. 7619); and the 12

Environmental Protection Agency’s Environmental 13

Justice 2020 Action Agenda, published May 22, 14

2016; and 15

(2) $50,000,000 shall be for grants and activi-16

ties authorized under subsections (a) through (c) of 17

section 103 of the Clean Air Act (42 U.S.C. 7403) 18

and grants and activities authorized under section 19

105 of such Act (42 U.S.C. 7405). 20

(b) ADMINISTRATION OF FUNDS.— 21

(1) Of the funds made available pursuant to 22

subsection (a)(1), the Administrator shall reserve 2 23

percent for administrative costs necessary to carry 24

out activities funded pursuant to such subsection. 25
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(2) Of the funds made available pursuant to 1

subsection (a)(2), the Administrator shall reserve 5 2

percent for activities funded pursuant to such sub-3

section other than grants. 4

SEC. 3302. FUNDING FOR LIHEAP. 5

In addition to amounts otherwise available, there is 6

appropriated for fiscal year 2021, out of any amounts in 7

the Treasury not otherwise appropriated, $4,500,000,000, 8

to remain available through September 30, 2022, for addi-9

tional funding to provide payments under section 2602(b) 10

of the Low-Income Home Energy Assistance Act of 1981 11

(42 U.S.C. 8621(b)), except that— 12

(1) $2,250,000,000 of such amounts shall be 13

allocated as though the total appropriation for such 14

payments for fiscal year 2021 was less than 15

$1,975,000,000; 16

(2) section 2607(b)(2)(B) of such Act (42 17

U.S.C. 8626(b)(2)(B)) shall not apply to funds ap-18

propriated under this section for fiscal year 2021; 19

and 20

(3) with respect to amounts appropriated under 21

this section for fiscal year 2021, notwithstanding 22

section 2604(d) of such Act (42 U.S.C. 8623(d)), 23

the Secretary shall reserve under such section 24

2604(d) amounts for Indian tribes that bear the 25
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same ratio, for each Indian tribe, that the amount 1

reserved for the Indian tribe, from funds appro-2

priated for such payments for fiscal year 2021 be-3

fore the date of enactment of this section, bore to 4

the amount allotted to the applicable State for such 5

payments from any such appropriated funds. 6

SEC. 3303. FUNDING FOR WATER ASSISTANCE PROGRAM. 7

(a) IN GENERAL.—In addition to amounts otherwise 8

available, there is appropriated to the Secretary of Health 9

and Human Services for fiscal year 2021, out of any 10

amounts in the Treasury not otherwise appropriated, 11

$500,000,000, to remain available until expended, for 12

grants to States and Indian Tribes to assist low-income 13

households, particularly those with the lowest incomes, 14

that pay a high proportion of household income for drink-15

ing water and wastewater services, by providing funds to 16

owners or operators of public water systems or treatment 17

works to reduce arrearages of and rates charged to such 18

households for such services. 19

(b) ALLOTMENT.—The Secretary shall— 20

(1) allot amounts appropriated in this section to 21

a State or Indian Tribe based on— 22

(A) the percentage of households in the 23

State, or under the jurisdiction of the Indian 24
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Tribe, with income equal or less than 150 per-1

cent of the Federal poverty line; and 2

(B) the percentage of households in the 3

State, or under the jurisdiction of the Indian 4

Tribe, that spend more than 30 percent of 5

monthly income on housing; and 6

(2) reserve up to 3 percent of the amount ap-7

propriated in this section for Indian Tribes and trib-8

al organizations. 9

CHAPTER 2—DISTANCE LEARNING AND 10

CONSUMER PROTECTION DURING THE 11

COVID–19 PANDEMIC 12

SEC. 3311. FUNDING FOR CONSUMER PRODUCT SAFETY 13

FUND TO PROTECT CONSUMERS FROM PO-14

TENTIALLY DANGEROUS PRODUCTS RE-15

LATED TO COVID–19. 16

(a) APPROPRIATION.—In addition to amounts other-17

wise available, there is appropriated to the Consumer 18

Product Safety Commission for fiscal year 2021, out of 19

any money in the Treasury not otherwise appropriated, 20

$50,000,000, to remain available until September 30, 21

2026, for the purposes described in subsection (b). 22

(b) PURPOSES.—The funds made available in sub-23

section (a) shall only be used for purposes of the Con-24

sumer Product Safety Commission to— 25
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(1) carry out the requirements in title XX of di-1

vision FF of the Consolidated Appropriations Act, 2

2021 (Public Law 116–260); 3

(2) enhance targeting, surveillance, and screen-4

ing of consumer products, particularly COVID–19 5

products, entering the United States at ports of 6

entry, including ports of entry for de minimis ship-7

ments; 8

(3) enhance monitoring of internet websites for 9

the offering for sale of new and used violative con-10

sumer products, particularly COVID–19 products, 11

and coordination with retail and resale websites to 12

improve identification and elimination of listings of 13

such products; 14

(4) increase awareness and communication par-15

ticularly of COVID–19 product related risks and 16

other consumer product safety information; and 17

(5) improve the Commission’s data collection 18

and analysis system especially with a focus on con-19

sumer product safety risks resulting from the 20

COVID–19 pandemic to socially disadvantaged indi-21

viduals and other vulnerable populations. 22

(c) DEFINITIONS.—In this section— 23

(1) the term ‘‘Commission’’ means the Con-24

sumer Product Safety Commission; 25
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(2) the term ‘‘de minimis shipments’’ means ar-1

ticles containing consumer products entering the 2

United States under the de minimis value exemption 3

in section 321(a)(2)(C) of the Tariff Act of 1930 4

(19 U.S.C. 1321(a)(2)(C)); 5

(3) the term ‘‘violative consumer products’’ 6

means consumer products in violation of an applica-7

ble consumer product safety standard under the 8

Consumer Product Safety Act (15 U.S.C. 2051 et 9

seq.) or any similar rule, regulation, standard, or 10

ban under any other Act enforced by the Commis-11

sion; 12

(4) the term ‘‘COVID–19 emergency period’’ 13

means the period during which a public health emer-14

gency declared pursuant to section 319 of the Public 15

Health Service Act (42 U.S.C. 247d) with respect to 16

the 2019 novel coronavirus (COVID–19), including 17

under any renewal of such declaration, is in effect; 18

and 19

(5) the term ‘‘COVID–19 products’’ means 20

products whose risks have been significantly affected 21

by COVID–19 or whose sales have materially in-22

creased during the COVID–19 emergency period as 23

a result of the COVID–19 pandemic. 24
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SEC. 3312. FUNDING FOR E-RATE SUPPORT FOR EMER-1

GENCY EDUCATIONAL CONNECTIONS AND 2

DEVICES. 3

(a) REGULATIONS REQUIRED.—Not later than 60 4

days after the date of the enactment of this Act, the Com-5

mission shall promulgate regulations providing for the 6

provision, from amounts made available from the Emer-7

gency Connectivity Fund, of support under paragraphs 8

(1)(B) and (2) of section 254(h) of the Communications 9

Act of 1934 (47 U.S.C. 254(h)) to an eligible school or 10

library, for the purchase during a COVID–19 emergency 11

period of eligible equipment or advanced telecommuni-12

cations and information services (or both), for use by— 13

(1) in the case of a school, students and staff 14

of the school at locations that include locations other 15

than the school; and 16

(2) in the case of a library, patrons of the li-17

brary at locations that include locations other than 18

the library. 19

(b) SUPPORT AMOUNT.—In providing support under 20

the covered regulations, the Commission shall reimburse 21

100 percent of the costs associated with the eligible equip-22

ment, advanced telecommunications and information serv-23

ices, or eligible equipment and advanced telecommuni-24

cations and information services, except that any reim-25

bursement of a school or library for the costs associated 26
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with any eligible equipment may not exceed an amount 1

that the Commission determines, with respect to the re-2

quest by the school or library for the reimbursement, is 3

reasonable. 4

(c) EMERGENCY CONNECTIVITY FUND.— 5

(1) ESTABLISHMENT.—There is established in 6

the Treasury of the United States a fund to be 7

known as the ‘‘Emergency Connectivity Fund’’. 8

(2) APPROPRIATION.—In addition to amounts 9

otherwise available, there is appropriated to the 10

Emergency Connectivity Fund for fiscal year 2021, 11

out of any money in the Treasury not otherwise ap-12

propriated— 13

(A) $7,599,000,000, to remain available 14

until September 30, 2030, for— 15

(i) the provision of support under the 16

covered regulations; and 17

(ii) the Commission to adopt, and the 18

Commission and the Universal Service Ad-19

ministrative Company to administer, the 20

covered regulations; and 21

(B) $1,000,000, to remain available until 22

September 30, 2030, for the Inspector General 23

of the Commission to conduct oversight of sup-24

port provided under the covered regulations. 25
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(3) LIMITATION.—Not more than 2 percent of 1

the amount made available under paragraph (2)(A) 2

may be used for the purposes described in clause (ii) 3

of such paragraph. 4

(4) RELATIONSHIP TO UNIVERSAL SERVICE 5

CONTRIBUTIONS.—Support provided under the cov-6

ered regulations shall be provided from amounts 7

made available from the Emergency Connectivity 8

Fund and not from contributions under section 9

254(d) of the Communications Act of 1934 (47 10

U.S.C. 254(d)). 11

(d) DEFINITIONS.—In this section: 12

(1) ADVANCED TELECOMMUNICATIONS AND IN-13

FORMATION SERVICES.—The term ‘‘advanced tele-14

communications and information services’’ means 15

advanced telecommunications and information serv-16

ices, as such term is used in section 254(h) of the 17

Communications Act of 1934 (47 U.S.C. 254(h)). 18

(2) COMMISSION.—The term ‘‘Commission’’ 19

means the Federal Communications Commission. 20

(3) CONNECTED DEVICE.—The term ‘‘con-21

nected device’’ means a laptop computer, tablet com-22

puter, or similar end-user device that is capable of 23

connecting to advanced telecommunications and in-24

formation services. 25

VerDate Sep 11 2014 00:45 Feb 25, 2021 Jkt 019200 PO 00000 Frm 00212 Fmt 6652 Sfmt 6201 E:\BILLS\H1319.RH H1319pa
m

tm
an

n 
on

 D
S

K
B

C
07

H
B

2P
R

O
D

 w
ith

 B
IL

LS



213 

•HR 1319 RH

(4) COVERED REGULATIONS.—The term ‘‘cov-1

ered regulations’’ means the regulations promul-2

gated under subsection (a). 3

(5) COVID–19 EMERGENCY PERIOD.—The 4

term ‘‘COVID–19 emergency period’’ means a pe-5

riod that— 6

(A) begins on the date of a determination 7

by the Secretary of Health and Human Services 8

pursuant to section 319 of the Public Health 9

Service Act (42 U.S.C. 247d) that a public 10

health emergency exists as a result of COVID– 11

19; and 12

(B) ends on the June 30 that first occurs 13

after the date that is 1 year after the date on 14

which such determination (including any re-15

newal thereof) terminates. 16

(6) ELIGIBLE EQUIPMENT.—The term ‘‘eligible 17

equipment’’ means the following: 18

(A) Wi-Fi hotspots. 19

(B) Modems. 20

(C) Routers. 21

(D) Devices that combine a modem and 22

router. 23

(E) Connected devices. 24
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(7) ELIGIBLE SCHOOL OR LIBRARY.—The term 1

‘‘eligible school or library’’ means an elementary 2

school, secondary school, or library (including a 3

Tribal elementary school, Tribal secondary school, or 4

Tribal library) eligible for support under paragraphs 5

(1)(B) and (2) of section 254(h) of the Communica-6

tions Act of 1934 (47 U.S.C. 254(h)), except as pro-7

vided in paragraph (10). 8

(8) EMERGENCY CONNECTIVITY FUND.—The 9

term ‘‘Emergency Connectivity Fund’’ means the 10

fund established under subsection (c)(1). 11

(9) LIBRARY.—The term ‘‘library’’ includes a 12

library consortium. 13

(10) TRIBAL LIBRARY.—The term ‘‘Tribal li-14

brary’’ means, only during a COVID–19 emergency 15

period, a facility owned by an Indian Tribe, serving 16

Indian Tribes, or serving American Indians, Alaskan 17

Natives, or Native Hawaiian communities, includ-18

ing— 19

(A) a library or library consortium; or 20

(B) a government building, chapter house, 21

longhouse, community center, or other similar 22

public building; 23

and such facility need not comply with the portion 24

of paragraph (4) of section 254(h) of the Commu-25
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nications Act of 1934 (47 U.S.C. 254(h)) relating to 1

eligibility for assistance from a State library admin-2

istrative agency. 3

(11) WI-FI.—The term ‘‘Wi-Fi’’ means a wire-4

less networking protocol based on Institute of Elec-5

trical and Electronics Engineers standard 802.11 6

(or any successor standard). 7

(12) WI-FI HOTSPOT.—The term ‘‘Wi-Fi 8

hotspot’’ means a device that is capable of— 9

(A) receiving advanced telecommunications 10

and information services; and 11

(B) sharing such services with a connected 12

device through the use of Wi-Fi. 13

CHAPTER 3—OVERSIGHT OF DEPART-14

MENT OF COMMERCE PREVENTION 15

AND RESPONSE TO COVID–19 16

SEC. 3321. FUNDING FOR DEPARTMENT OF COMMERCE IN-17

SPECTOR GENERAL. 18

In addition to amounts otherwise available, there is 19

appropriated to the Office of the Inspector General of the 20

Department of Commerce for fiscal year 2021, out of any 21

money in the Treasury not otherwise appropriated, 22

$3,000,000, to remain available until September 30, 2022, 23

for oversight of activities supported with funds appro-24

priated to the Department of Commerce to prevent, pre-25
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pare for, and respond to COVID–19, domestically or inter-1

nationally. 2

TITLE IV—COMMITTEE ON 3

FINANCIAL SERVICES 4

Subtitle A—Defense Production Act 5

of 1950 6

SEC. 4001. COVID–19 EMERGENCY MEDICAL SUPPLIES EN-7

HANCEMENT. 8

(a) SUPPORTING ENHANCED USE OF THE DEFENSE 9

PRODUCTION ACT OF 1950.—In addition to funds other-10

wise available, there is appropriated, for fiscal year 2021, 11

out of any money in the Treasury not otherwise appro-12

priated, $10,000,000,000, to remain available until Sep-13

tember 30, 2025, to carry out titles I, III, and VII of the 14

Defense Production Act of 1950 (50 U.S.C. 4501 et seq.) 15

in accordance with subsection (b). 16

(b) MEDICAL SUPPLIES AND EQUIPMENT.— 17

(1) TESTING, PPE, VACCINES, AND OTHER MA-18

TERIALS.—Except as provided in paragraph (2), 19

amounts appropriated in subsection (a) shall be used 20

for the purchase, production (including the construc-21

tion, repair, and retrofitting of government-owned or 22

private facilities as necessary), or distribution of 23

medical supplies and equipment (including durable 24
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medical equipment) related to combating the 1

COVID–19 pandemic, including— 2

(A) in vitro diagnostic products (as defined 3

in section 809.3(a) of title 21, Code of Federal 4

Regulations) for the detection of SARS-CoV-2 5

or the diagnosis of the virus that causes 6

COVID–19, and the reagents and other mate-7

rials necessary for producing, conducting, or 8

administering such products, and the machin-9

ery, equipment, laboratory capacity, or other 10

technology necessary to produce such products; 11

(B) face masks and personal protective 12

equipment, including face shields, nitrile gloves, 13

N–95 filtering facepiece respirators, and any 14

other masks or equipment (including durable 15

medical equipment) determined by the Sec-16

retary of Health and Human Services to be 17

needed to respond to the COVID–19 pandemic, 18

and the materials, machinery, additional manu-19

facturing lines or facilities, or other technology 20

necessary to produce such equipment; and 21

(C) drugs and devices (as those terms are 22

defined in the Federal Food, Drug, and Cos-23

metic Act (21 U.S.C. 301 et seq.)) and biologi-24

cal products (as that term is defined by section 25
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351 of the Public Health Service Act (42 1

U.S.C. 262)) that are approved, cleared, li-2

censed, or authorized under either of such Acts 3

for use in treating or preventing COVID–19 4

and symptoms related to COVID–19, and any 5

materials, manufacturing machinery, additional 6

manufacturing or fill-finish lines or facilities, 7

technology, or equipment (including durable 8

medical equipment) necessary to produce or use 9

such drugs, biological products, or devices (in-10

cluding syringes, vials, or other supplies or 11

equipment related to delivery, distribution, or 12

administration). 13

(2) RESPONDING TO PUBLIC HEALTH EMER-14

GENCIES.—After September 30, 2022, amounts ap-15

propriated in subsection (a) may be used for any ac-16

tivity authorized by paragraph (1), or any other ac-17

tivity that the Secretary of Health and Human Serv-18

ices determines to be necessary, to meet critical pub-19

lic health needs of the United States, with respect 20

to any pathogen that the President has determined 21

has the potential for creating a public health emer-22

gency. 23
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(c) DELEGATION AUTHORITY.—For purposes of 1

using amounts appropriated in subsection (a), the Presi-2

dent shall only delegate authority to— 3

(1) with respect to any uses described under 4

subsection (b), the Secretary of Health and Human 5

Services; 6

(2) with respect to uses described under sub-7

section (b)(1), the head of any other agency respon-8

sible for responding to the COVID-19 pandemic if 9

the President determines that such delegation is im-10

portant to an effective response to such pandemic; 11

and 12

(3) with respect to uses described under sub-13

section (b)(2), the head of any other agency respon-14

sible for responding to any pathogen with the poten-15

tial for creating a public health emergency if the 16

President determines that such delegation is impor-17

tant to an effective response to a public health emer-18

gency that may be created by such pathogen. 19

(d) APPLICATION OF LIMITATIONS UNDER THE DE-20

FENSE PRODUCTION ACT OF 1950.—The requirements 21

described in section 304(e) of the Defense Production Act 22

of 1950 (50 U.S.C. 4534(e)) shall not apply to the funds 23

appropriated in subsection (a) until September 30, 2025. 24
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Subtitle B—Housing Provisions 1

SEC. 4101. EMERGENCY RENTAL ASSISTANCE. 2

(a) FUNDING.— 3

(1) APPROPRIATION.—In addition to amounts 4

otherwise available, there is appropriated to the Sec-5

retary of the Treasury for fiscal year 2021, out of 6

any money in the Treasury not otherwise appro-7

priated, $19,050,000,000, to remain available until 8

September 30, 2027, for making payments to eligi-9

ble grantees under this section— 10

(2) RESERVATION OF FUNDS.—Of the amount 11

appropriated under paragraph (1), the Secretary 12

shall reserve— 13

(A) $305,000,000 for making payments 14

under this section to the Commonwealth of 15

Puerto Rico, the United States Virgin Islands, 16

Guam, the Commonwealth of the Northern 17

Mariana Islands, and American Samoa; 18

(B) $30,000,000 for costs of the Secretary 19

for the administration of emergency rental as-20

sistance programs and technical assistance to 21

recipients of any grants made by the Secretary 22

to provide financial and other assistance to 23

renters; and 24
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(C) $3,000,000 for administrative expenses 1

of the Inspector General relating to oversight of 2

funds provided in this section. 3

(b) ALLOCATION FOR RENTAL AND UTILITY ASSIST-4

ANCE.— 5

(1) ALLOCATION FOR STATES AND UNITS OF 6

LOCAL GOVERNMENT.— 7

(A) IN GENERAL.—The amount appro-8

priated under paragraph (1) of subsection (a) 9

that remains after the application of paragraph 10

(2) of such subsection shall be allocated to eligi-11

ble grantees described in subparagraphs (A) 12

and (B) of subsection (i)(1) in the same man-13

ner as the amount appropriated under section 14

501 of subtitle A of title V of division N of the 15

Consolidated Appropriations Act, 2021 (Public 16

Law 116–260) is allocated to States and units 17

of local government under subsection (b)(1) of 18

such section, except that section 501(b) of such 19

subtitle A shall be applied— 20

(i) without regard to clause (i) of 21

paragraph (1)(A); 22

(ii) by deeming the amount appro-23

priated under paragraph (1) of subsection 24

(a) of this Act that remains after the ap-25
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plication of paragraph (2) of such sub-1

section to be the amount deemed to apply 2

for purposes of applying clause (ii) of sec-3

tion 501(b)(1)(A) of such subtitle A; 4

(iii) by substituting ‘‘$152,000,000’’ 5

for ‘‘$200,000,000’’ each place such term 6

appears; 7

(iv) in subclause (I) of such section 8

501(b)(1)(A)(v), by substituting ‘‘under 9

section 4101 of the American Rescue Plan 10

Act of 2021’’ for ‘‘under this section’’; and 11

(v) in subclause (II) of such section 12

501(b)(1)(A)(v), by substituting ‘‘local 13

government elects to receive funds from 14

the Secretary under section 4101 of the 15

American Rescue Plan Act of 2021 and 16

will use the funds in a manner consistent 17

with such section’’ for ‘‘local government’s 18

proposed uses of the funds are consistent 19

with subsection (d)’’. 20

(B) PRO RATA ADJUSTMENT.—The Sec-21

retary shall make pro rata adjustments in the 22

amounts of the allocations determined under 23

subparagraph (A) of this paragraph for entities 24

described in such subparagraph as necessary to 25
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ensure that the total amount of allocations 1

made pursuant to such subparagraph does not 2

exceed the remainder appropriated amount de-3

scribed in such subparagraph. 4

(2) ALLOCATIONS FOR TERRITORIES.—The 5

amount reserved under subsection (a)(2)(A) shall be 6

allocated to eligible grantees described in subsection 7

(i)(1)(C) in the same manner as the amount appro-8

priated under section 501(a)(2)(A) of subtitle A of 9

title V of division N of the Consolidated Appropria-10

tions Act, 2021 (Public Law 116–260) is allocated 11

under section 501(b)(3) of such subtitle A to eligible 12

grantees under subparagraph (C) of such section 13

501(b)(3), except that section 501(b)(3) of such sub-14

title A shall be applied— 15

(A) in subparagraph (A), by inserting ‘‘of 16

this Act’’ after ‘‘the amount reserved under 17

subsection (a)(2)(A)’’; and 18

(B) in clause (i) of subparagraph (B), by 19

substituting ‘‘the amount equal to 0.3 percent 20

of the amount appropriated under subsection 21

(a)(1)’’ with ‘‘the amount equal to 0.3 percent 22

of the amount appropriated under subsection 23

(a)(1) of this Act’’. 24

(c) PAYMENT SCHEDULE.— 25
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(1) IN GENERAL.—The Secretary shall pay all 1

eligible grantees not less than 50 percent of each 2

such eligible grantee’s total allocation provided 3

under subsection (b) within 60 days of enactment of 4

this Act. 5

(2) SUBSEQUENT PAYMENTS.—The Secretary 6

shall pay to eligible grantees additional amounts in 7

tranches up to the full amount of each such eligible 8

grantee’s total allocation in accordance with a proce-9

dure established by the Secretary, provided that any 10

such procedure established by the Secretary shall re-11

quire that an eligible grantee must have obligated 12

not less than 75 percent of the funds already dis-13

bursed by the Secretary pursuant to this section 14

prior to disbursement of additional amounts. 15

(d) USE OF FUNDS.— 16

(1) IN GENERAL.—An eligible grantee shall 17

only use the funds provided from payments made 18

under this section as follows: 19

(A) FINANCIAL ASSISTANCE.— 20

(i) IN GENERAL.—Subject to clause 21

(ii) of this subparagraph, funds received by 22

an eligible grantee from payments made 23

under this section shall be used to provide 24

financial assistance to eligible households, 25
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not to exceed 18 months, including the 1

payment of— 2

(I) rent; 3

(II) rental arrears; 4

(III) utilities and home energy 5

costs; 6

(IV) utilities and home energy 7

costs arrears; and 8

(V) other expenses related to 9

housing. 10

(ii) LIMITATION.—The aggregate 11

amount of financial assistance an eligible 12

household may receive under this section, 13

when combined with financial assistance 14

provided under section 501 of subtitle A of 15

title V of division N of the Consolidated 16

Appropriations Act, 2021 (Public Law 17

116–260), shall not exceed 18 months. 18

(B) HOUSING STABILITY SERVICES.—Not 19

more than 10 percent of funds received by an 20

eligible grantee from payments made under this 21

section may be used to provide case manage-22

ment and other services intended to help keep 23

households stably housed. 24
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(C) ADMINISTRATIVE COSTS.—Not more 1

than 15 percent of the total amount paid to an 2

eligible grantee under this section may be used 3

for administrative costs attributable to pro-4

viding financial assistance, housing stability 5

services, and other affordable rental housing 6

and eviction prevention activities under sub-7

paragraphs (A), (B), and (D), respectively, in-8

cluding for data collection and reporting re-9

quirements related to such funds. 10

(D) OTHER AFFORDABLE RENTAL HOUS-11

ING AND EVICTION PREVENTION ACTIVITIES.— 12

An eligible grantee may use any funds from 13

payments made under this section that are un-14

obligated on October 1, 2022, for purposes in 15

addition to those specified in this paragraph, 16

provided that— 17

(i) such other purposes are affordable 18

housing purposes, as defined by the Sec-19

retary, serving very low-income families (as 20

such term is defined in section 3(b) of the 21

United States Housing Act of 1937 (42 22

U.S.C. 1437a(b))); and 23

(ii) prior to obligating any funds for 24

such purposes, the eligible grantee has ob-25
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ligated not less than 75 percent of the 1

total funds allocated to such eligible grant-2

ee in accordance with this section. 3

(2) DISTRIBUTION OF ASSISTANCE.—Amounts 4

appropriated under subsection (a)(1) of this section 5

shall be subject to the same terms and conditions 6

that apply under paragraph (4) of section 501(c) of 7

subtitle A of title V of division N of the Consolidated 8

Appropriations Act, 2021 (Public Law 116–260) to 9

amounts appropriated under subsection (a)(1) of 10

such section 501. 11

(e) REALLOCATION OF FUNDS.— 12

(1) IN GENERAL.—After September 30, 2022, 13

the Secretary shall reallocate funds allocated to eligi-14

ble grantees in accordance with subsection (b) but 15

not yet paid in accordance with subsection (c)(2) ac-16

cording to a procedure established by the Secretary. 17

(2) ELIGIBILITY FOR REALLOCATED FUNDS.— 18

The Secretary shall require an eligible grantee to 19

have obligated 50 percent of the total amount of 20

funds allocated to such eligible grantee under sub-21

section (b) to be eligible to receive funds reallocated 22

under paragraph (1) of this subsection. 23

(3) PAYMENT OF REALLOCATED FUNDS BY THE 24

SECRETARY.—The Secretary shall pay to each eligi-25
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ble grantee eligible for a payment of reallocated 1

funds described in paragraph (2) of this subsection 2

the amount allocated to such eligible grantee in ac-3

cordance with the procedure established by the Sec-4

retary in accordance with paragraph (2) of this sub-5

section. 6

(4) USE OF REALLOCATED FUNDS.—Eligible 7

grantees may use any funds received in accordance 8

with this subsection only for purposes specified in 9

paragraph (1) of subsection (d). 10

(f) INAPPLICABILITY OF PAPERWORK REDUCTION 11

ACT.—Subchapter I of chapter 35 of title 44, United 12

States Code, shall not apply to the collection of informa-13

tion for reporting or research requirements specified in 14

this section if the Secretary determines it is necessary to 15

expedite the efficient use of funds under this section. 16

(g) TREATMENT OF ASSISTANCE.—Assistance pro-17

vided to a household from a payment made under this sec-18

tion shall not be regarded as income and shall not be re-19

garded as a resource for purposes of determining the eligi-20

bility of the household or any member of the household 21

for benefits or assistance, or the amount or extent of bene-22

fits or assistance, under any Federal program or under 23

any State or local program financed in whole or in part 24

with Federal funds. 25
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(h) INFORMATION REQUIRED BY SECRETARY.—Each 1

eligible grantee that receives an allocation of funds under 2

subsection (b) and at least one payment under subsection 3

(c) shall submit to the Secretary information required by 4

the Secretary to monitor and evaluate activities carried 5

out by the eligible grantee under subsection (d). 6

(i) DEFINITIONS.—In this section: 7

(1) ELIGIBLE GRANTEE.—The term ‘‘eligible 8

grantee’’ means any of the following: 9

(A) The 50 States of the United States 10

and the District of Columbia. 11

(B) A unit of local government (as defined 12

in paragraph (5)). 13

(C) The Commonwealth of Puerto Rico, 14

the United States Virgin Islands, Guam, the 15

Commonwealth of the Northern Mariana Is-16

lands, and American Samoa. 17

(2) ELIGIBLE HOUSEHOLD.—The term ‘‘eligible 18

household’’ means a household of 1 or more individ-19

uals who are obligated to pay rent on a residential 20

dwelling and with respect to which the eligible grant-21

ee involved determines that— 22

(A) 1 or more individuals within the house-23

hold has— 24
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(i) qualified for unemployment bene-1

fits; or 2

(ii) experienced a reduction in house-3

hold income, incurred significant costs, or 4

experienced other financial hardship during 5

or due, directly or indirectly, to the 6

coronavirus pandemic; 7

(B) 1 or more individuals within the 8

household can demonstrate a risk of experi-9

encing homelessness or housing instability; and 10

(C) the household is a low-income family 11

(as such term is defined in section 3(b) of the 12

United States Housing Act of 1937 (42 U.S.C. 13

1437a(b)). 14

(3) INSPECTOR GENERAL.—The term ‘‘Inspec-15

tor General’’ means the Inspector General of the De-16

partment of the Treasury. 17

(4) SECRETARY.—The term ‘‘Secretary’’ means 18

the Secretary of the Treasury. 19

(5) UNIT OF LOCAL GOVERNMENT.—The term 20

‘‘unit of local government’’ has the meaning given 21

such term in section 501 of subtitle A of title V of 22

division N of the Consolidated Appropriations Act, 23

2021 (Public Law 116–260). 24
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(j) AVAILABILITY.—Funds provided to an eligible 1

grantee under a payment made under this section shall 2

remain available through September 30, 2025. 3

(k) EXTENSION OF AVAILABILITY UNDER PROGRAM 4

FOR EXISTING FUNDING.—Paragraph (1) of section 5

501(e) of subtitle A of title V of division N of the Consoli-6

dated Appropriations Act, 2021 (Public Law 116–260) is 7

amended by striking ‘‘December 31, 2021’’ and inserting 8

‘‘September 30, 2022’’. 9

SEC. 4102. EMERGENCY HOUSING VOUCHERS. 10

(a) APPROPRIATION.—In addition to amounts other-11

wise available, there is appropriated to the Secretary of 12

Housing and Urban Development (in this section referred 13

to as the ‘‘Secretary’’) for fiscal year 2021, out of any 14

money in the Treasury not otherwise appropriated, 15

$5,000,000,000, to remain available until September 30, 16

2030, for— 17

(1) incremental emergency vouchers under sub-18

section (b); 19

(2) renewals of the vouchers under subsection 20

(b); 21

(3) fees for the costs of administering vouchers 22

under subsection (b) and other eligible expenses de-23

fined by notice to prevent, prepare, and respond to 24

coronavirus to facilitate the leasing of the emergency 25
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vouchers, such as security deposit assistance and 1

other costs related to retention and support of par-2

ticipating owners; and 3

(4) adjustments in the calendar year 2021 sec-4

tion 8 renewal funding allocation, including main-5

stream vouchers, for public housing agencies that ex-6

perience a significant increase in voucher per-unit 7

costs due to extraordinary circumstances or that, de-8

spite taking reasonable cost savings measures, would 9

otherwise be required to terminate rental assistance 10

for families as a result of insufficient funding. 11

(b) EMERGENCY VOUCHERS.— 12

(1) IN GENERAL.—The Secretary shall provide 13

emergency rental assistance vouchers under sub-14

section (a), which shall be tenant-based rental assist-15

ance under section 8(o) of the United States Hous-16

ing Act of 1937 (42 U.S.C. 1437f(o)). 17

(2) QUALIFYING INDIVIDUALS OR FAMILIES DE-18

FINED.—For the purposes of this section, qualifying 19

individuals or families are those who are— 20

(A) homeless (as such term is defined in 21

section 103(a) of the McKinney-Vento Home-22

less Assistance Act (42 U.S.C. 11302(a)); 23

(B) at risk of homelessness (as such term 24

is defined in section 401(1) of the McKinney- 25
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Vento Homeless Assistance Act (42 U.S.C. 1

11360(1))); 2

(C) fleeing, or attempting to flee, domestic 3

violence, dating violence, sexual assault, stalk-4

ing, or human trafficking; or 5

(D) recently homeless, as determined by 6

the Secretary, and for whom providing rental 7

assistance will prevent the family’s homeless-8

ness or having high risk of housing instability. 9

(3) ALLOCATION.—Public housing agencies 10

shall be notified of the number of emergency vouch-11

ers allocated pursuant to this section to the agency 12

not later than 60 days after the date of the enact-13

ment of this Act, in accordance with a formula that 14

includes public housing agency capacity and ensures 15

geographic diversity, including with respect to rural 16

areas, among public housing agencies administering 17

the Housing Choice Voucher program. 18

(4) TERMS AND CONDITIONS.— 19

(A) ELECTION TO ADMINISTER.—The Sec-20

retary shall establish a procedure for public 21

housing agencies to accept or decline the emer-22

gency vouchers allocated to the agency in ac-23

cordance with the formula under subparagraph 24

(3). 25
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(B) FAILURE TO USE VOUCHERS PROMPT-1

LY.—If a public housing agency fails to lease 2

its authorized vouchers under subsection (b) on 3

behalf of eligible families within a reasonable 4

period of time, the Secretary may revoke and 5

redistribute any unleased vouchers and associ-6

ated funds, including administrative fees and 7

costs referred to in subsection (a)(3), to other 8

public housing agencies according to the for-9

mula under paragraph (3). 10

(5) WAIVERS AND ALTERNATIVE REQUIRE-11

MENTS.—Any provision of any statute or regulation 12

used to administer the amounts made available 13

under this section (except for requirements related 14

to fair housing, nondiscrimination, labor standards, 15

and the environment), shall be waived upon a find-16

ing that any such waivers or alternative require-17

ments are necessary to expedite or facilitate the use 18

of amounts made available in this section. 19

(6) TERMINATION OF VOUCHERS UPON TURN-20

OVER.—After September 30, 2023, a public housing 21

agency may not reissue any vouchers made available 22

under this section when assistance for the family as-23

sisted ends. 24
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(c) TECHNICAL ASSISTANCE AND OTHER COSTS.— 1

The Secretary may use not more $20,000,000 of the 2

amounts made available under this section for the costs 3

to the Secretary of administering and overseeing the im-4

plementation of this section and the Housing Choice 5

Voucher program generally, including information tech-6

nology, financial reporting, and other costs. Of the 7

amounts set aside under this subsection, the Secretary 8

may use not more than $10,000,000, without competition, 9

to make new awards or increase prior awards to existing 10

technical assistance providers to provide an immediate in-11

crease in capacity building and technical assistance to 12

public housing agencies. 13

(d) IMPLEMENTATION.—The provisions of this sec-14

tion may be implemented by notice. 15

SEC. 4103. EMERGENCY ASSISTANCE FOR RURAL HOUSING. 16

In addition to amounts otherwise available, there is 17

appropriated for fiscal year 2021, out of any money in 18

the Treasury not otherwise appropriated, $100,000,000, 19

to remain available until September 30, 2022, to provide 20

grants under section 521(a)(2) of the Housing Act of 21

1949 or agreements entered into in lieu of debt forgiveness 22

or payments for eligible households as authorized by sec-23

tion 502(c)(5)(D) of the Housing Act of 1949, for tem-24

porary adjustment of income losses for residents of hous-25
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ing financed or assisted under section 514, 515, or 516 1

of the Housing Act of 1949 who have experienced income 2

loss but are not currently receiving Federal rental assist-3

ance. 4

SEC. 4104. HOUSING ASSISTANCE AND SUPPORTIVE SERV-5

ICES PROGRAMS FOR NATIVE AMERICANS. 6

(a) APPROPRIATION.—In addition to amounts other-7

wise available, there is appropriated for fiscal year 2021, 8

out of any money in the Treasury not otherwise appro-9

priated, $750,000,000, to remain available until Sep-10

tember 30, 2025, to prevent, prepare for, and respond to 11

coronavirus, for activities and assistance authorized under 12

title I of the Native American Housing Assistance and 13

Self-Determination Act of 1996 (NAHASDA) (25 U.S.C. 14

4111 et seq.), under title VIII of NAHASDA (25 U.S.C. 15

4221 et seq.), and under section 106(a)(1) of the Housing 16

and Community Development Act of 1974 with respect to 17

Indian tribes (42 U.S.C. 5301 et seq.), which shall be 18

made available as follows: 19

(1) HOUSING BLOCK GRANTS.—$455,000,000 20

shall be available for the Native American Housing 21

Block Grants and Native Hawaiian Housing Block 22

Grant programs, as authorized under titles I and 23

VIII of NAHASDA, subject to the following terms 24

and conditions: 25
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(A) FORMULA.—Of the amounts made 1

available under this paragraph, $450,000,000 2

shall be for grants under title I of NAHASDA 3

and shall be distributed according to the same 4

funding formula used in fiscal year 2021. 5

(B) NATIVE HAWAIIANS.—Of the amounts 6

made available under this paragraph, 7

$5,000,000 shall be for grants under title VIII 8

of NAHASDA. 9

(C) USE.—Amounts made available under 10

this paragraph shall be used by recipients to 11

prevent, prepare for, and respond to 12

coronavirus, including to maintain normal oper-13

ations and fund eligible affordable housing ac-14

tivities under NAHASDA during the period 15

that the program is impacted by coronavirus. In 16

addition, amounts made available under sub-17

paragraph (B) shall be used to provide rental 18

assistance to eligible Native Hawaiian families 19

both on and off the Hawaiian Home Lands. 20

(D) TIMING OF OBLIGATIONS.—Amounts 21

made available under this paragraph shall be 22

used, as necessary, to cover or reimburse allow-23

able costs to prevent, prepare for, and respond 24

to coronavirus that are incurred by a recipient, 25
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including for costs incurred as of January 21, 1

2020. 2

(E) WAIVERS.—Any provision of statute or 3

regulation used to administer amounts made 4

available under this paragraph (except for re-5

quirements related to fair housing, non-6

discrimination, labor standards, and the envi-7

ronment), shall be waived upon a finding that 8

any such waivers or alternative requirements 9

are necessary to expedite or facilitate the use of 10

amounts made available under this paragraph. 11

(F) UNOBLIGATED AMOUNTS.—Amounts 12

made available under this paragraph which are 13

not accepted, are voluntarily returned, or other-14

wise recaptured for any reason shall be used to 15

fund grants under paragraph (2). 16

(2) INDIAN COMMUNITY DEVELOPMENT BLOCK 17

GRANTS.—$280,000,000 shall be available for grants 18

under title I of the Housing and Community Devel-19

opment Act of 1974, subject to the following terms 20

and conditions: 21

(A) USE.—Amounts made available under 22

this paragraph shall be used, without competi-23

tion, for emergencies that constitute imminent 24

threats to health and safety and are designed to 25
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prevent, prepare for, and respond to 1

coronavirus. 2

(B) PLANNING.—Not to exceed 20 percent 3

of any grant made with funds made available 4

under this paragraph shall be expended for 5

planning and management development and ad-6

ministration. 7

(C) TIMING OF OBLIGATIONS.—Amounts 8

made available under this paragraph shall be 9

used, as necessary, to cover or reimburse allow-10

able costs to prevent, prepare for, and respond 11

to coronavirus incurred by a recipient, including 12

for costs incurred as of January 21, 2020. 13

(D) INAPPLICABILITY OF PUBLIC SERVICES 14

CAP.—Notwithstanding section 105(a)(8) of the 15

Housing and Community Development Act of 16

1974 (42 U.S.C. 5305(a)(8)), there shall be no 17

per centum limitation for the use of funds made 18

available under this paragraph for public serv-19

ices activities to prevent, prepare for, and re-20

spond to coronavirus. 21

(E) WAIVERS.—Any provision of any stat-22

ute or regulation used to administer amounts 23

made available under this paragraph (except for 24

requirements related to fair housing, non-25
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discrimination, labor standards, and the envi-1

ronment), shall be waived upon a finding that 2

any such waivers or alternative requirements 3

are necessary to expedite or facilitate the use of 4

amounts made available under this paragraph. 5

(3) TECHNICAL ASSISTANCE.—$10,000,000 6

shall be used, without competition, to make new 7

awards or increase prior awards to existing technical 8

assistance providers to provide an immediate in-9

crease in training and technical assistance to Indian 10

tribes, Indian housing authorities, and tribally des-11

ignated housing entities for activities under this sec-12

tion. 13

(4) OTHER COSTS.—$5,000,000 shall be used 14

for the administrative costs to oversee and admin-15

ister the implementation of this section, and pay for 16

associated information technology, financial report-17

ing, and other costs. 18

SEC. 4105. HOUSING COUNSELING. 19

(a) APPROPRIATION.—In addition to amounts other-20

wise available, there is appropriated to the Neighborhood 21

Reinvestment Corporation (in this section referred to as 22

the ‘‘Corporation’’) for fiscal year 2021, out of any money 23

in the Treasury not otherwise appropriated, 24

$100,000,000, to remain available until September 30, 25
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2025, for grants to housing counseling intermediaries ap-1

proved by the Department of Housing and Urban Devel-2

opment, State housing finance agencies, and 3

NeighborWorks organizations for providing housing coun-4

seling services, as authorized under the Neighborhood Re-5

investment Corporation Act (42 U.S.C. 8101-8107) and 6

consistent with the discretion set forth in section 7

606(a)(5) of such Act (42 U.S.C. 8105(a)(5)) to design 8

and administer grant programs. Of the grant funds made 9

available under this subsection, not less than 40 percent 10

shall be provided to counseling organizations that— 11

(1) target housing counseling services to minor-12

ity and low-income populations facing housing insta-13

bility; or 14

(2) provide housing counseling services in 15

neighborhoods having high concentrations of minor-16

ity and low-income populations. 17

(b) LIMITATION.—The aggregate amount provided to 18

NeighborWorks organizations under this section shall not 19

exceed 15 percent of the total of grant funds made avail-20

able by subsection (a). 21

(c) ADMINISTRATION AND OVERSIGHT.—The Cor-22

poration may retain a portion of the amounts provided 23

under this section, in a proportion consistent with its 24

standard rate for program administration in order to cover 25
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its expenses related to program administration and over-1

sight. 2

(d) HOUSING COUNSELING SERVICES DEFINED.— 3

For the purposes of this section, the term ‘‘housing coun-4

seling services’’ means— 5

(1) housing counseling provided directly to 6

households facing housing instability, such as evic-7

tion, default, foreclosure, loss of income, or home-8

lessness; 9

(2) education, outreach, training, technology 10

upgrades, and other program related support; and 11

(3) operational oversight funding for grantees 12

and subgrantees that receive funds under this sec-13

tion. 14

SEC. 4106. HOMELESSNESS ASSISTANCE AND SUPPORTIVE 15

SERVICES PROGRAM. 16

(a) APPROPRIATION.—In addition to amounts other-17

wise available, there is appropriated for fiscal year 2021, 18

out of any money in the Treasury not otherwise appro-19

priated, $5,000,000,000, to remain available until Sep-20

tember 30, 2025, except that amounts authorized under 21

subsection (d)(3) shall remain available until September 22

30, 2029, for assistance under title II of the Cranston- 23

Gonzalez National Affordable Housing Act (42 U.S.C. 24
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12721 et seq.) for the following activities to primarily ben-1

efit qualifying individuals or families: 2

(1) Tenant-based rental assistance. 3

(2) The development and support of affordable 4

housing pursuant to section 212(a) of the Cranston- 5

Gonzalez National Affordable Housing Act (42 6

U.S.C. 12742(a)) (‘‘the Act’’ herein). 7

(3) Supportive services to qualifying individuals 8

or families not already receiving such supportive 9

services, including— 10

(A) activities listed in section 401(29) of 11

the McKinney-Vento Homeless Assistance Act 12

(42 U.S.C. 11360(29)); 13

(B) housing counseling; and 14

(C) homeless prevention services. 15

(4) The acquisition and development of non- 16

congregate shelter units, all or a portion of which 17

may— 18

(A) be converted to permanent affordable 19

housing; 20

(B) be used as emergency shelter under 21

subtitle B of title IV of the McKinney-Vento 22

Homeless Assistance Act (42 U.S.C. 11371- 23

11378); 24
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(C) be converted to permanent housing 1

under subtitle C of title IV of the McKinney- 2

Vento Homeless Assistance Act (42 U.S.C. 3

11381-11389); or 4

(D) remain as non-congregate shelter 5

units. 6

(b) QUALIFYING INDIVIDUALS OR FAMILIES DE-7

FINED.—For the purposes of this section, qualifying indi-8

viduals or families are those who are— 9

(1) homeless, as defined in section 103(a) of 10

the McKinney-Vento Homeless Assistance Act (42 11

U.S.C. 11302(a)); 12

(2) at-risk of homelessness, as defined in sec-13

tion 401(1) of the McKinney-Vento Homeless Assist-14

ance Act (42 U.S.C. 11360(1)); 15

(3) fleeing, or attempting to flee, domestic vio-16

lence, dating violence, sexual assault, stalking, or 17

human trafficking; 18

(4) in other populations where providing sup-19

portive services or assistance under section 212(a) of 20

the Act (42 U.S.C. 12742(a)) would prevent the 21

family’s homelessness or would serve those with the 22

greatest risk of housing instability; or 23
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(5) veterans and families that include a veteran 1

family member that meet one of the preceding cri-2

teria. 3

(c) TERMS AND CONDITIONS.— 4

(1) FUNDING RESTRICTIONS.—The cost limits 5

in section 212(e) (42 U.S.C. 12742(e)), the commit-6

ment requirements in section 218(g) (42 U.S.C. 7

12749(g)), the matching requirements in section 220 8

(42 U.S.C. 12750), and the set-aside for housing de-9

veloped, sponsored, or owned by community housing 10

development organizations required in section 231 of 11

the Act (42 U.S.C. 12771) shall not apply for 12

amounts made available in this section. 13

(2) ADMINISTRATIVE COSTS.— Notwithstanding 14

sections 212(c) and (d)(1) of the Act (42 U.S.C. 15

12742(c) and (d)(1)), of the funds made available in 16

this section for carrying out activities authorized in 17

this section, a grantee may use up to fifteen percent 18

of its allocation for administrative and planning 19

costs. 20

(3) OPERATING EXPENSES.—Notwithstanding 21

sections 212(a) and (g) of the Act (42 U.S.C. 22

12742(a) and (g)), a grantee may use up to an addi-23

tional five percent of its allocation for the payment 24

of operating expenses of community housing develop-25
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ment organizations and nonprofit organizations car-1

rying out activities authorized under this section, 2

but only if— 3

(A) such funds are used to develop the ca-4

pacity of the community housing development 5

organization or nonprofit organization in the ju-6

risdiction or insular area to carry out activities 7

authorized under this section; and 8

(B) the community housing development 9

organization or nonprofit organization complies 10

with the limitation on assistance in section 11

234(b) of the Act (42 U.S.C. 12774(b)). 12

(4) CONTRACTING.—A grantee, when con-13

tracting with service providers engaged directly in 14

the provision of services under paragraph (a)(3), 15

shall, to the extent practicable, enter into contracts 16

in amounts that cover the actual total program costs 17

and administrative overhead to provide the services 18

contracted. 19

(d) ALLOCATION.— 20

(1) FORMULA ASSISTANCE.—Except as pro-21

vided in paragraphs (2) and (3), amounts made 22

available under this section shall be allocated pursu-23

ant to section 217 of the Act (42 U.S.C. 12746) to 24

grantees that received allocations pursuant to that 25
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same formula in fiscal year 2021, and such alloca-1

tions shall be made within 30 days of enactment of 2

this Act. 3

(2) TECHNICAL ASSISTANCE.—Up to 4

$25,000,000 of the amounts made available under 5

this section shall be used, without competition, to 6

make new awards or increase prior awards to exist-7

ing technical assistance providers to provide an im-8

mediate increase in capacity building and technical 9

assistance available to any grantees implementing 10

activities or projects consistent with this section. 11

(3) OTHER COSTS.—Up to $50,000,000 of the 12

amounts made available under this section shall be 13

used for the administrative costs to oversee and ad-14

minister implementation of this section and the 15

HOME program generally, including information 16

technology, financial reporting, and other costs. 17

(4) WAIVERS.—Any provision of any statute or 18

regulation used to administer the amounts made 19

available under this section (except for requirements 20

related to fair housing, nondiscrimination, labor 21

standards, and the environment), may be waived 22

upon a finding that any such waivers or alternative 23

requirements are necessary to expedite or facilitate 24

the use of amounts made available in this section. 25
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SEC. 4107. HOMEOWNER ASSISTANCE FUND. 1

(a) APPROPRIATION.—In addition to amounts other-2

wise available, there is appropriated to the Homeowner 3

Assistance Fund established under subsection (c) for fiscal 4

year 2021, out of any money in the Treasury not otherwise 5

appropriated, $9,961,000,000, to remain available until 6

September 30, 2025, for qualified expenses that meet the 7

purposes specified under subsection (c) and expenses de-8

scribed in subsection (d)(1). 9

(b) DEFINITIONS.—In this section: 10

(1) CONFORMING LOAN LIMIT.—The term ‘‘con-11

forming loan limit’’ means the applicable limitation 12

governing the maximum original principal obligation 13

of a mortgage secured by a single-family residence, 14

a mortgage secured by a 2-family residence, a mort-15

gage secured by a 3-family residence, or a mortgage 16

secured by a 4-family residence, as determined and 17

adjusted annually under section 302(b)(2) of the 18

Federal National Mortgage Association Charter Act 19

(12 U.S.C. 1717(b)(2)) and section 305(a)(2) of the 20

Federal Home Loan Mortgage Corporation Act (12 21

U.S.C. 1454(a)(2)). 22

(2) DWELLING.—The term ‘‘dwelling’’ means 23

any building, structure, or portion thereof which is 24

occupied as, or designed or intended for occupancy 25

as, a residence by one or more individuals. 26
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(3) ELIGIBLE ENTITY.—The term ‘‘eligible enti-1

ty’’ means— 2

(A) a State; or 3

(B) any entity eligible for payment under 4

subsection (f). 5

(4) MORTGAGE.—The term ‘‘mortgage’’ means 6

any credit transaction— 7

(A) that is secured by a mortgage, deed of 8

trust, or other consensual security interest on a 9

principal residence of a borrower that is (i) a 1- 10

to 4-unit dwelling, or (ii) residential real prop-11

erty that includes a 1- to 4-unit dwelling; and 12

(B) the unpaid principal balance of which 13

was, at the time of origination, not more than 14

the conforming loan limit. 15

(5) FUND.—The term ‘‘Fund’’ means the 16

Homeowner Assistance Fund established under sub-17

section (c). 18

(6) SECRETARY.—The term ‘‘Secretary’’ means 19

the Secretary of the Treasury. 20

(7) STATE.—The term ‘‘State’’ means any 21

State of the United States, the District of Columbia, 22

the Commonwealth of Puerto Rico, Guam, American 23

Samoa, the United States Virgin Islands, and the 24

Commonwealth of the Northern Mariana Islands. 25
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(c) ESTABLISHMENT OF FUND.— 1

(1) ESTABLISHMENT; QUALIFIED EXPENSES.— 2

There is established in the Department of the Treas-3

ury a Homeowner Assistance Fund to mitigate fi-4

nancial hardships associated with the coronavirus 5

pandemic by providing such funds as are appro-6

priated by subsection (a) to eligible entities, and to 7

require an eligible entity that receives funds pursu-8

ant to this section to periodically submit to the Sec-9

retary a report that describes the activities carried 10

out by the eligible entity using the funds provided 11

under this section, for the purpose of preventing 12

homeowner mortgage delinquencies, defaults, fore-13

closures, loss of utilities or home energy services, 14

and displacements of homeowners experiencing fi-15

nancial hardship after January 21, 2020, through 16

qualified expenses related to mortgages and housing, 17

which include— 18

(A) mortgage payment assistance; 19

(B) financial assistance to allow a home-20

owner to reinstate a mortgage or to pay other 21

housing related costs related to a period of for-22

bearance, delinquency, or default; 23

(C) principal reduction; 24

(D) facilitating interest rate reductions; 25

VerDate Sep 11 2014 00:45 Feb 25, 2021 Jkt 019200 PO 00000 Frm 00250 Fmt 6652 Sfmt 6201 E:\BILLS\H1319.RH H1319pa
m

tm
an

n 
on

 D
S

K
B

C
07

H
B

2P
R

O
D

 w
ith

 B
IL

LS



251 

•HR 1319 RH

(E) payment assistance for— 1

(i) utilities, including electric, gas, 2

and water; 3

(ii) internet service, including 4

broadband internet access service, as de-5

fined in section 8.1(b) of title 47, Code of 6

Federal Regulations (or any successor reg-7

ulation); 8

(iii) property taxes; 9

(iv) homeowner’s insurance, flood in-10

surance, and mortgage insurance; and 11

(v) homeowner’s association, condo-12

minium association fees, or common 13

charges; 14

(F) reimbursement of funds expended by a 15

State, local government, or designated entity 16

under subsection (e) during the period begin-17

ning on January 21, 2020, and ending on the 18

date that the first funds are disbursed by the 19

eligible entity under the Homeowner Assistance 20

Fund, for the purpose of providing housing or 21

utility payment assistance to individuals or oth-22

erwise providing funds to prevent foreclosure or 23

eviction of a homeowner or tenant or prevent 24

mortgage delinquency or loss of housing or util-25
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ities as a response to the coronavirus disease 1

(COVID) pandemic; and 2

(G) any other assistance to promote hous-3

ing stability for homeowners, including pre-4

venting eviction, mortgage delinquency or de-5

fault, foreclosure, or the loss of utility or home 6

energy services, as determined by the Secretary. 7

(2) TARGETING.—Not less than 60 percent of 8

amounts made to each eligible entity allocated 9

amounts under subsection (d) or (f) shall be used 10

for qualified expenses that assist homeowners having 11

incomes equal to or less than 100 percent of the 12

area median income for their household size or equal 13

to or less than 100 percent of the median income for 14

the United States, as determined by the Secretary of 15

Housing and Urban Development, whichever is 16

greater. The eligible entity shall prioritize remaining 17

funds to populations or geographies experiencing the 18

greatest need. 19

(d) ALLOCATION OF FUNDS.— 20

(1) ADMINISTRATION.—Of any amounts made 21

available under this section, the Secretary shall re-22

serve— 23

(A) to the Department of the Treasury, an 24

amount not to exceed $40,000,000 to admin-25
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ister and oversee the Fund, and to provide tech-1

nical assistance to eligible entities for the cre-2

ation and implementation of State and tribal 3

programs to administer assistance from the 4

Fund; and 5

(B) to the Inspector General of the De-6

partment of the Treasury, an amount to not ex-7

ceed $2,600,000 for oversight of the program 8

under this section. 9

(2) FOR STATES.—After the application of 10

paragraphs (1), (4), and (5) of this subsection and 11

subject to paragraph (3) of this subsection, the Sec-12

retary shall establish such criteria as are necessary 13

to allocate the remaining funds available within the 14

Homeowner Assistance Fund to each State of the 15

United States, the District of Columbia, and the 16

Commonwealth of Puerto Rico, taking into consider-17

ation, for such State relative to all States of the 18

United States, the District of Columbia, and the 19

Commonwealth of Puerto Rico, as of the date of the 20

enactment of this Act— 21

(A) the average number of unemployed in-22

dividuals measured over a period of time not 23

fewer than 3 months and not more than 12 24

months; 25
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(B) the total number or mortgagors with— 1

(i) mortgage payments that are more 2

than 30 days past due; or 3

(ii) mortgages in foreclosure. 4

(3) SMALL STATE MINIMUM.— 5

(A) IN GENERAL.—Each State of the 6

United States, the District of Columbia, and 7

the Commonwealth of Puerto Rico shall receive 8

no less than $40,000,000 for the purposes es-9

tablished in (c). 10

(B) PRO RATA ADJUSTMENTS.—The Sec-11

retary shall adjust on a pro rata basis the 12

amount of the payments for each State of the 13

United States, the District of Columbia, and 14

the Commonwealth of Puerto Rico determined 15

under this subsection without regard to this 16

subparagraph to the extent necessary to comply 17

with the requirements of subparagraph (A). 18

(4) TERRITORY SET-ASIDE.—Notwithstanding 19

any other provision of this section, of the amounts 20

appropriated under subsection (a), the Secretary 21

shall reserve $30,000,000 to be disbursed to Guam, 22

American Samoa, the United States Virgin Islands, 23

and the Commonwealth of the Northern Mariana Is-24

lands based on each such territory’s share of the 25
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combined total population of all such territories, as 1

determined by the Secretary. For the purposes of 2

this paragraph, population shall be determined based 3

on the most recent year for which data are available 4

from the United States Census Bureau. 5

(5) TRIBAL SET-ASIDE.—The Secretary shall 6

allocate funds to any eligible entity designated under 7

subsection (f) pursuant to the requirements of that 8

subsection. 9

(e) DISTRIBUTION OF FUNDS TO STATES.— 10

(1) IN GENERAL.—The Secretary shall make 11

payments, beginning not later than 45 days after en-12

actment of this Act, from amounts allocated under 13

subsection (d) to eligible entities that have notified 14

the Secretary that they request to receive payment 15

from the Fund and that the eligible entity will use 16

such payments in compliance with this section. 17

(2) REALLOCATION.—If a State does not re-18

quest allocated funds by the 90th day after the date 19

of enactment of this Act, such State shall not be eli-20

gible for a payment from the Secretary pursuant to 21

this section, and the Secretary shall reallocate any 22

funds that were not requested by such State among 23

the States that have requested funds by the 90th 24

day after the date of enactment of this Act. For any 25
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such reallocation of funds, the Secretary shall ad-1

here to the requirements of subsection (d), except 2

for paragraph (1), to the greatest extent possible, 3

provided that the Secretary shall also take into con-4

sideration in determining such reallocation a State’s 5

remaining need and a State’s record of using pay-6

ments from the Fund to serve homeowners at dis-7

proportionate risk of mortgage default, foreclosure, 8

or displacement, including homeowners having in-9

comes equal to or less than 100 percent of the area 10

median income for their household size or 100 per-11

cent of the median income for the United States, as 12

determined by the Secretary of Housing and Urban 13

Development, whichever is greater, and minority 14

homeowners. 15

(f) TRIBAL SET-ASIDE.— 16

(1) SET-ASIDE.—Notwithstanding any other 17

provision of this section, of the amounts appro-18

priated under subsection (a), the Secretary shall use 19

5 percent to make payments to entities that are eli-20

gible for payments under clauses (i) and (ii) of sec-21

tion 501(b)(2)(A) of subtitle A of title V of division 22

N of the Consolidated Appropriations Act, 2021 23

(Public Law 116-260) for the purposes described in 24

subsection (c). 25
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(2) ALLOCATION AND PAYMENT.—The Sec-1

retary shall allocate the funds set aside under para-2

graph (1) using the allocation formulas described in 3

clauses (i) and (ii) of section 501(b)(2)(A) of sub-4

title A of title V of division N of the Consolidated 5

Appropriations Act, 2021 (Public Law 116-260), 6

and shall make payments of such amounts beginning 7

no later than 45 days after enactment of this Act to 8

entities eligible for payment under clauses (i) and 9

(ii) of section 501(b)(2)(A) of subtitle A of title V 10

of division N of the Consolidated Appropriations 11

Act, 2021 (Public Law 116-260) that notify the Sec-12

retary that they request to receive payments allo-13

cated from the Fund by the Secretary for purposes 14

described under subsection (c) and will use such 15

payments in compliance with this section. 16

(3) ADJUSTMENT.—Allocations provided under 17

this subsection may be further adjusted as provided 18

by section 501(b)(2)(B) of subtitle A of title V of di-19

vision N of the Consolidated Appropriations Act, 20

2021 (Public Law 116-260). 21

SEC. 4108. RELIEF MEASURES FOR SECTION 502 AND 504 DI-22

RECT LOAN BORROWERS. 23

(a) APPROPRIATION.—In addition to amounts other-24

wise available, there is appropriated for fiscal year 2021, 25
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out of any money in the Treasury not otherwise appro-1

priated, $39,000,000, to remain available until September 2

30, 2023, for direct loans made under sections 502 and 3

504 of the Housing Act of 1949 (42 U.S.C. 1472, 1474). 4

(b) ADMINISTRATIVE EXPENSES.—The Secretary 5

may use not more than 3 percent of the amounts appro-6

priated under this section for administrative purposes. 7

Subtitle C—Small Business (SSBCI) 8

SEC. 4201. REAUTHORIZATION OF THE STATE SMALL BUSI-9

NESS CREDIT INITIATIVE ACT OF 2010. 10

(a) REAUTHORIZATION.— 11

(1) IN GENERAL.—The State Small Business 12

Credit Initiative Act of 2010 (12 U.S.C. 5701 et 13

seq.) is amended— 14

(A) in section 3003— 15

(i) in subsection (b)— 16

(I) by amending paragraph (1) to 17

read as follows: 18

‘‘(1) IN GENERAL.—Not later than 30 days 19

after the date of enactment of subsection (d), the 20

Secretary shall allocate Federal funds to partici-21

pating States so that each State is eligible to receive 22

an amount equal to what the State would receive 23

under the 2021 allocation, as determined under 24

paragraph (2).’’; 25
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(II) in paragraph (2)— 1

(aa) by striking ‘‘2009’’ 2

each place such term appears 3

and inserting ‘‘2021’’; 4

(bb) by striking ‘‘2008’’ 5

each place such term appears 6

and inserting ‘‘2020’’; 7

(cc) in subparagraph (A), by 8

striking ‘‘The Secretary’’ and in-9

serting ‘‘With respect to States 10

other than Tribal governments, 11

the Secretary’’; 12

(dd) in subparagraph (C)(i), 13

by striking ‘‘2007’’ and inserting 14

‘‘2019’’; and 15

(ee) by adding at the end 16

the following: 17

‘‘(C) SEPARATE ALLOCATION FOR TRIBAL 18

GOVERNMENTS.— 19

‘‘(i) IN GENERAL.—With respect to 20

States that are Tribal governments, the 21

Secretary shall determine the 2021 alloca-22

tion by allocating $500,000,000 among the 23

Tribal governments in the proportion the 24

Secretary determines appropriate, includ-25
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ing with consideration to available employ-1

ment and economic data regarding each 2

such Tribal government. 3

‘‘(ii) NOTICE OF INTENT; TIMING OF 4

ALLOCATION.—With respect to allocations 5

to States that are Tribal governments, the 6

Secretary may— 7

‘‘(I) require Tribal governments 8

that individually or jointly wish to 9

participate in the Program to file a 10

notice of intent with the Secretary not 11

later than 30 days after the date of 12

enactment of subsection (d); and 13

‘‘(II) notwithstanding paragraph 14

(1), allocate Federal funds to partici-15

pating Tribal governments not later 16

than 60 days after the date of enact-17

ment of subsection (d). 18

‘‘(D) EMPLOYMENT DATA.—If the Sec-19

retary determines that employment data with 20

respect to a State is unavailable from the Bu-21

reau of Labor Statistics of the Department of 22

Labor, the Secretary shall consider such other 23

economic and employment data that is other-24
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wise available for purposes of determining the 1

employment data of such State.’’; and 2

(III) by striking paragraph (3); 3

and 4

(ii) in subsection (c)— 5

(I) in paragraph (1)(A)(iii), by 6

inserting before the period the fol-7

lowing: ‘‘that have delivered loans or 8

investments to eligible businesses’’; 9

and 10

(II) by amending paragraph (4) 11

to read as follows: 12

‘‘(4) TERMINATION OF AVAILABILITY OF 13

AMOUNTS NOT TRANSFERRED.— 14

‘‘(A) IN GENERAL.—Any portion of a par-15

ticipating State’s allocated amount that has not 16

been transferred to the State under this section 17

may be deemed by the Secretary to be no longer 18

allocated to the State and no longer available to 19

the State and shall be returned to the general 20

fund of the Treasury or reallocated as described 21

under subparagraph (B), if— 22

‘‘(i) the second 1⁄3 of a State’s allo-23

cated amount has not been transferred to 24

the State before the end of the end of the 25
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3-year period beginning on the date that 1

the Secretary approves the State for par-2

ticipation; or 3

‘‘(ii) the last 1⁄3 of a State’s allocated 4

amount has not been transferred to the 5

State before the end of the end of the 6- 6

year period beginning on the date that the 7

Secretary approves the State for participa-8

tion. 9

‘‘(B) REALLOCATION.—Any amount 10

deemed by the Secretary to be no longer allo-11

cated to a State and no longer available to such 12

State under subparagraph (A) may be reallo-13

cated by the Secretary to other participating 14

States. In making such a reallocation, the Sec-15

retary shall not take into account the minimum 16

allocation requirements under subsection 17

(b)(2)(B) or the specific allocation for Tribal 18

governments described under subsection 19

(b)(2)(C).’’; 20

(B) in section 3004(d), by striking ‘‘date 21

of enactment of this Act’’ each place it appears 22

and inserting ‘‘date of the enactment of section 23

3003(d)’’; 24
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(C) in section 3005(b), by striking ‘‘date of 1

enactment of this Act’’ each place it appears 2

and inserting ‘‘date of the enactment of section 3

3003(d)’’; 4

(D) in section 3006(b)(4), by striking 5

‘‘date of enactment of this Act’’ and inserting 6

‘‘date of the enactment of section 3003(d)’’; 7

(E) in section 3007(b), by striking ‘‘March 8

31, 2011’’ and inserting ‘‘March 31, 2022’’; 9

(F) in section 3009, by striking ‘‘date of 10

enactment of this Act’’ each place it appears 11

and inserting ‘‘date of the enactment of section 12

3003(d)’’; and 13

(G) in section 3011(b), by striking ‘‘date 14

of the enactment of this Act’’ each place it ap-15

pears and inserting ‘‘date of the enactment of 16

section 3003(d)’’. 17

(2) APPROPRIATION.— 18

(A) IN GENERAL.—In addition to amounts 19

otherwise available, there is hereby appropriated 20

to the Secretary of the Treasury for fiscal year 21

2021, out of any money in the Treasury not 22

otherwise appropriated, $10,000,000,000, to re-23

main available until expended, to reauthorize, 24

expand, and enhance the State Small Business 25
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Credit Initiative established under the State 1

Small Business Credit Initiative Act of 2010, 2

including to provide support to small businesses 3

responding to and recovering from the economic 4

effects of the COVID–19 pandemic, ensure 5

business enterprises owned and controlled by 6

socially and economically disadvantaged individ-7

uals have access to credit and investments, pro-8

vide technical assistance to help small busi-9

nesses applying for various support programs, 10

and to pay reasonable costs of administering 11

such Initiative. 12

(B) RESCISSION.—With respect to 13

amounts appropriated under subparagraph 14

(A)— 15

(i) the Secretary of the Treasury shall 16

complete all disbursements and remaining 17

obligations before September 30, 2030; 18

and 19

(ii) any amounts that remain unex-20

pended (whether obligated or unobligated) 21

on September 30, 2030, shall be rescinded 22

and deposited into the general fund of the 23

Treasury. 24
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(b) ADDITIONAL ALLOCATIONS TO SUPPORT BUSI-1

NESS ENTERPRISES OWNED AND CONTROLLED BY SO-2

CIALLY AND ECONOMICALLY DISADVANTAGED INDIVID-3

UALS.—Section 3003 of the State Small Business Credit 4

Initiative Act of 2010 (12 U.S.C. 5702) is amended by 5

adding at the end the following: 6

‘‘(d) ADDITIONAL ALLOCATIONS TO SUPPORT BUSI-7

NESS ENTERPRISES OWNED AND CONTROLLED BY SO-8

CIALLY AND ECONOMICALLY DISADVANTAGED INDIVID-9

UALS.—Of the amounts appropriated for fiscal year 2021 10

to carry out the Program, the Secretary shall— 11

‘‘(1) ensure that $1,500,000,000 from funds al-12

located under this section shall be allocated to States 13

to be expended for business enterprises owned and 14

controlled by socially and economically disadvan-15

taged individuals; 16

‘‘(2) allocate such amounts to States based on 17

the needs of business enterprises owned and con-18

trolled by socially and economically disadvantaged 19

individuals, as determined by the Secretary, in each 20

State, and not subject to the allocation formula de-21

scribed under subsection (b); 22

‘‘(3) oversee the States’ use of these funds to 23

ensure they directly support business enterprises 24
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owned and controlled by socially and economically 1

disadvantaged individuals; and 2

‘‘(4) establish a minimum amount of support 3

that a State shall provide to business enterprises 4

owned and controlled by socially and economically 5

disadvantaged individuals. 6

‘‘(e) INCENTIVE ALLOCATIONS TO SUPPORT BUSI-7

NESS ENTERPRISES OWNED AND CONTROLLED BY SO-8

CIALLY AND ECONOMICALLY DISADVANTAGED INDIVID-9

UALS.—Of the amounts appropriated for fiscal year 2021 10

to carry out the Program, the Secretary shall set aside 11

$1,000,000,000 for an incentive program under which the 12

Secretary shall increase the second 1⁄3 and last 1⁄3 alloca-13

tions for States that demonstrate robust support, as deter-14

mined by the Secretary, for business concerns owned and 15

controlled by socially and economically disadvantaged indi-16

viduals in the deployment of prior allocation amounts.’’. 17

(c) ADDITIONAL ALLOCATIONS TO SUPPORT VERY 18

SMALL BUSINESSES.—Section 3003 of the State Small 19

Business Credit Initiative Act of 2010 (12 U.S.C. 5702), 20

as amended by subsection (b), is further amended by add-21

ing at the end the following: 22

‘‘(f) ADDITIONAL ALLOCATIONS TO SUPPORT VERY 23

SMALL BUSINESSES.— 24
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‘‘(1) IN GENERAL.—Of the amounts appro-1

priated to carry out the Program, the Secretary 2

shall ensure that not less than $500,000,000 from 3

funds allocated under this section shall be expended 4

for very small businesses. 5

‘‘(2) VERY SMALL BUSINESS DEFINED.—In this 6

subsection, the term ‘very small business’— 7

‘‘(A) means a business with fewer than 10 8

employees; and 9

‘‘(B) may include independent contractors 10

and sole proprietors.’’. 11

(d) CDFI AND MDI PARTICIPATION PLAN.—Section 12

3004 of the State Small Business Credit Initiative Act of 13

2010 (12 U.S.C. 5703) is amended by adding at the end 14

the following: 15

‘‘(e) CDFI AND MDI PARTICIPATION PLAN.—The 16

Secretary may not approve a State to be a participating 17

State unless the State has provided the Secretary with a 18

plan detailing how minority depository institutions and 19

community development financial institutions will be en-20

couraged to participate in State programs.’’. 21

(e) PANDEMIC RESPONSE PLAN.—Section 3004 of 22

the State Small Business Credit Initiative Act of 2010 (12 23

U.S.C. 5703), as amended by subsection (c), is further 24

amended by adding at the end the following: 25
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‘‘(f) PANDEMIC RESPONSE PLAN.—The Secretary 1

may not approve a State to be a participating State unless 2

the State has provided the Secretary with a description 3

of how the State will expeditiously utilize funds to support 4

small businesses, including business enterprises owned and 5

controlled by socially and economically disadvantaged indi-6

viduals, in responding to and recovering from the eco-7

nomic effects of the COVID–19 pandemic.’’. 8

(f) TECHNICAL ASSISTANCE.—Section 3009 of the 9

State Small Business Credit Initiative Act of 2010 (12 10

U.S.C. 5708) is amended by adding at the end the fol-11

lowing: 12

‘‘(e) TECHNICAL ASSISTANCE.—Of the amounts ap-13

propriated for fiscal year 2021 to carry out the Program, 14

$500,000,000 may be used by the Secretary to— 15

‘‘(1) provide funds to States to carry out a 16

technical assistance plan under which a State will 17

provide legal, accounting, and financial advisory 18

services, either directly or contracted with legal, ac-19

counting, and financial advisory firms, with priority 20

given to business enterprises owned and controlled 21

by socially and economically disadvantaged individ-22

uals, to very small businesses and business enter-23

prises owned and controlled by socially and economi-24

cally disadvantaged individuals applying for— 25

VerDate Sep 11 2014 00:45 Feb 25, 2021 Jkt 019200 PO 00000 Frm 00268 Fmt 6652 Sfmt 6201 E:\BILLS\H1319.RH H1319pa
m

tm
an

n 
on

 D
S

K
B

C
07

H
B

2P
R

O
D

 w
ith

 B
IL

LS



269 

•HR 1319 RH

‘‘(A) State programs under the Program; 1

and 2

‘‘(B) other State or Federal programs that 3

support small businesses; 4

‘‘(2) transfer amounts to the Minority Business 5

Development Agency, so that the Agency may use 6

such amounts in a manner the Agency determines 7

appropriate, including through contracting with 8

third parties, to provide technical assistance to busi-9

ness enterprises owned and controlled by socially 10

and economically disadvantaged individuals applying 11

to— 12

‘‘(A) State programs under the Program; 13

and 14

‘‘(B) other State or Federal programs that 15

support small businesses; and 16

‘‘(3) contract with legal, accounting, and finan-17

cial advisory firms (with priority given to business 18

enterprises owned and controlled by socially and eco-19

nomically disadvantaged individuals), to provide 20

technical assistance to business enterprises owned 21

and controlled by socially and economically disadvan-22

taged individuals applying to— 23

‘‘(A) State programs under the Program; 24

and 25
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‘‘(B) other State or Federal programs that 1

support small businesses.’’. 2

(g) MULTI-STATE PARTICIPATION PROGRAM.—Sec-3

tion 3009 of the State Small Business Credit Initiative 4

Act of 2010 (12 U.S.C. 5708), as amended by subsection 5

(d)(2), is further amended by adding at the end the fol-6

lowing: 7

‘‘(f) MULTI-STATE PARTICIPATION PROGRAM.—The 8

Secretary may establish a multi-State participation pro-9

gram under which— 10

‘‘(1) the Secretary determines which State pro-11

grams are similar to each other, with respect to eli-12

gibility criteria and such other criteria as the Sec-13

retary determines appropriate; and 14

‘‘(2) a State may elect to automatically deem a 15

person eligible for a State program if the person is 16

already participating in another State’s State pro-17

gram that the Secretary has determined is similar 18

under paragraph (1).’’. 19

(h) APPROVAL OF MULTI-STATE PROGRAMS.—Sec-20

tion 3004 of the State Small Business Credit Initiative 21

Act of 2010 (12 U.S.C. 5703), as amended by subsection 22

(d), is further amended by adding at the end the following: 23

‘‘(g) APPROVAL OF MULTI-STATE PROGRAMS.—In 24

approving State programs under section 3005 or 3006, 25
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the Secretary may approve a State program carried out 1

jointly by more than one State.’’. 2

(i) PREDATORY LENDING PROHIBITED.—Section 3

3004 of the State Small Business Credit Initiative Act of 4

2010 (15 U.S.C. 5702), as amended by subsection (g), 5

is further amended by adding at the end the following: 6

‘‘(h) PREDATORY LENDING PROHIBITED.—The Sec-7

retary may not approve a State to be a participating State 8

unless the State has agreed that no lending activity sup-9

ported by amounts received by the State under the Pro-10

gram would result in predatory lending, as determined by 11

the Secretary.’’. 12

(j) INCLUSION OF TRIBAL GOVERNMENTS.—Section 13

3002(10) of the State Small Business Credit Initiative Act 14

of 2010 (12 U.S.C. 5701(10)) is amended— 15

(1) in subparagraph (C), by striking ‘‘and’’ at 16

the end; 17

(2) in subparagraph (D), by striking the period 18

at the end and inserting ‘‘; and’’; and 19

(3) by adding at the end the following: 20

‘‘(E) a Tribal government, or a group of 21

Tribal governments that jointly apply for an al-22

location.’’. 23
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(k) DEFINITIONS.—Section 3002 of the State Small 1

Business Credit Initiative Act of 2010 (12 U.S.C. 5701) 2

is amended by adding at the end the following: 3

‘‘(15) BUSINESS ENTERPRISE OWNED AND CON-4

TROLLED BY SOCIALLY AND ECONOMICALLY DIS-5

ADVANTAGED INDIVIDUALS.—The term ‘business en-6

terprise owned and controlled by socially and eco-7

nomically disadvantaged individuals’ means a busi-8

ness that— 9

‘‘(A) if privately owned, 51 percent is 10

owned by one or more socially and economically 11

disadvantaged individuals; 12

‘‘(B) if publicly owned, 51 percent of the 13

stock is owned by one or more socially and eco-14

nomically disadvantaged individuals; and 15

‘‘(C) in the case of a mutual institution, a 16

majority of the Board of Directors, account 17

holders, and the community which the institu-18

tion services is predominantly comprised of so-19

cially and economically disadvantaged individ-20

uals. 21

‘‘(16) COMMUNITY DEVELOPMENT FINANCIAL 22

INSTITUTION.—The term ‘community development 23

financial institution’ has the meaning given that 24

term under section 103 of the Riegle Community 25
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Development and Regulatory Improvement Act of 1

1994. 2

‘‘(17) MINORITY DEPOSITORY INSTITUTION.— 3

The term ‘minority depository institution’ has the 4

meaning given that term under section 308(b) of the 5

Financial Institutions Reform, Recovery, and En-6

forcement Act of 1989. 7

‘‘(18) SOCIALLY AND ECONOMICALLY DIS-8

ADVANTAGED INDIVIDUAL.—The term ‘socially and 9

economically disadvantaged individual’ means an in-10

dividual who is a socially disadvantaged individual or 11

an economically disadvantaged individual, as such 12

terms are defined, respectively, under section 8 of 13

the Small Business Act (15 U.S.C. 637) and the 14

regulations thereunder. 15

‘‘(19) TRIBAL GOVERNMENT.—The term ‘Tribal 16

government’ means a government of an Indian Tribe 17

listed on the list of recognized Tribes published by 18

the Secretary of the Interior under section 104 of 19

the Federally Recognized Indian Tribe List Act of 20

1994 (25 U.S.C. 5131).’’ 21

(l) RULE OF APPLICATION.—The amendments made 22

by this section shall apply with respect to funds appro-23

priated under this section and funds appropriated on and 24

after the date of enactment of this section. 25
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Subtitle D—Airlines 1

SEC. 4301. AIR TRANSPORTATION PAYROLL SUPPORT PRO-2

GRAM EXTENSION. 3

(a) DEFINITIONS.—The definitions in section 4

40102(a) of title 49, United States Code, shall apply with 5

respect to terms used in this section, except that— 6

(1) the term ‘‘catering functions’’ means prepa-7

ration, assembly, or both, of food, beverages, provi-8

sions and related supplies for delivery, and the deliv-9

ery of such items, directly to aircraft or to a location 10

on or near airport property for subsequent delivery 11

to aircraft; 12

(2) the term ‘‘contractor’’ means— 13

(A) a person that performs, under contract 14

with a passenger air carrier conducting oper-15

ations under part 121 of title 14, Code of Fed-16

eral Regulations— 17

(i) catering functions; or 18

(ii) functions on the property of an 19

airport that are directly related to the air 20

transportation of persons, property, or 21

mail, including the loading and unloading 22

of property on aircraft, assistance to pas-23

sengers under part 382 of title 14, Code of 24

Federal Regulations, security, airport 25
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ticketing and check-in functions, ground- 1

handling of aircraft, or aircraft cleaning 2

and sanitization functions and waste re-3

moval; or 4

(B) a subcontractor that performs such 5

functions; 6

(3) the term ‘‘employee’’ means an individual, 7

other than a corporate officer, who is employed by 8

an air carrier or a contractor; 9

(4) the term ‘‘eligible air carrier’’ means an air 10

carrier that— 11

(A) received financial assistance pursuant 12

section 402(a)(1) of division N of the Consoli-13

dated Appropriations Act, 2021 (Public Law 14

116-260); 15

(B) provides air transportation as of 16

March 31, 2021; 17

(C) has not conducted involuntary fur-18

loughs or reduced pay rates or benefits between 19

March 31, 2021, and the date on which the air 20

carrier makes a certification to the Secretary 21

pursuant to subparagraph (D); and 22

(D) certifies to the Secretary that such air 23

carrier will— 24
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(i) refrain from conducting involun-1

tary furloughs or reducing pay rates or 2

benefits until September 30, 2021, or the 3

date on which assistance provided under 4

this section is exhausted, whichever is 5

later; 6

(ii) refrain from purchasing an equity 7

security of the air carrier or the parent 8

company of the air carrier that is listed on 9

a national securities exchange through 10

September 30, 2022; 11

(iii) refrain from paying dividends, or 12

making other capital distributions, with re-13

spect to common stock (or equivalent inter-14

est) of such air carrier through September 15

30, 2022; 16

(iv) during the 2-year period begin-17

ning April 1, 2021, and ending April 1, 18

2023, refrain from paying— 19

(I) any officer or employee of the 20

air carrier whose total compensation 21

exceeded $425,000 in calendar year 22

2019 (other than an employee whose 23

compensation is determined through 24

an existing collective bargaining 25
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agreement entered into prior to the 1

date of enactment of this Act)— 2

(aa) total compensation that 3

exceeds, during any 12 consecu-4

tive months of such 2-year pe-5

riod, the total compensation re-6

ceived by the officer or employee 7

from the air carrier in calendar 8

year 2019; or 9

(bb) severance pay or other 10

benefits upon termination of em-11

ployment with the air carrier 12

which exceeds twice the max-13

imum total compensation re-14

ceived by the officer or employee 15

from the air carrier in calendar 16

year 2019; and 17

(II) any officer or employee of 18

the air carrier whose total compensa-19

tion exceeded $3,000,000 in calendar 20

year 2019 during any 12 consecutive 21

months of such period total compensa-22

tion in excess of the sum of— 23

(aa) $3,000,000; and 24
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(bb) 50 percent of the excess 1

over $3,000,000 of the total com-2

pensation received by the officer 3

or employee from the air carrier 4

in calendar year 2019. 5

(5) the term ‘‘eligible contractor’’ means a con-6

tractor that— 7

(A) received financial assistance pursuant 8

to section 402(a)(2) of division N of the Con-9

solidated Appropriations Act, 2021 (Public Law 10

116-260); 11

(B) performs one or more of the functions 12

described under paragraph (2) as of March 31, 13

2021; 14

(C) has not conducted involuntary fur-15

loughs or reduced pay rates or benefits between 16

March 31, 2021, and the date on which the 17

contractor makes a certification to the Sec-18

retary pursuant to subparagraph (D); and 19

(D) certifies to the Secretary that such 20

contractor will— 21

(i) refrain from conducting involun-22

tary furloughs or reducing pay rates or 23

benefits until September 30, 2021, or the 24

date on which assistance provided under 25
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this section is exhausted, whichever is 1

later; 2

(ii) refrain from purchasing an equity 3

security of the contractor or the parent 4

company of the contractor that is listed on 5

a national securities exchange through 6

September 30, 2022; 7

(iii) refrain from paying dividends, or 8

making other capital distributions, with re-9

spect to common stock (or equivalent inter-10

est) of the contractor through September 11

30, 2022; 12

(iv) during the 2-year period begin-13

ning April 1, 2021, and ending April 1, 14

2023, refrain from paying— 15

(I) any officer or employee of the 16

contractor whose total compensation 17

exceeded $425,000 in calendar year 18

2019 (other than an employee whose 19

compensation is determined through 20

an existing collective bargaining 21

agreement entered into prior to the 22

date of enactment of this Act)— 23

(aa) total compensation that 24

exceeds, during any 12 consecu-25
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tive months of such 2-year pe-1

riod, the total compensation re-2

ceived by the officer or employee 3

from the contractor in calendar 4

year 2019; or 5

(bb) severance pay or other 6

benefits upon termination of em-7

ployment with the contractor 8

which exceeds twice the max-9

imum total compensation re-10

ceived by the officer or employee 11

from the contractor in calendar 12

year 2019; and 13

(II) any officer or employee of 14

the contractor whose total compensa-15

tion exceeded $3,000,000 in calendar 16

year 2019 during any 12 consecutive 17

months of such period total compensa-18

tion in excess of the sum of— 19

(aa) $3,000,000; and 20

(bb) 50 percent of the excess 21

over $3,000,000 of the total com-22

pensation received by the officer 23

or employee from the contractor 24

in calendar year 2019. 25
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(6) the term ‘‘Secretary’’ means the Secretary 1

of the Treasury. 2

(b) PAYROLL SUPPORT GRANTS.— 3

(1) IN GENERAL.—To preserve aviation jobs 4

and compensate air carrier industry workers, the 5

Secretary shall make available to eligible air carriers 6

and eligible contractors, financial assistance exclu-7

sively for the continuation of payment of employee 8

wages, salaries, and benefits to— 9

(A) eligible air carriers, in an aggregate 10

amount of $14,000,000,000; and 11

(B) eligible contractors, in an aggregate 12

amount of $1,000,000,000. 13

(2) APPORTIONMENTS.— 14

(A) IN GENERAL.—The Secretary shall ap-15

portion funds to eligible air carriers and eligible 16

contractors in accordance with the requirements 17

of this section not later than April 15, 2021. 18

(B) ELIGIBLE AIR CARRIERS.—The Sec-19

retary shall apportion funds made available 20

under paragraph (1)(A) to each eligible air car-21

rier in the ratio that— 22

(i) the amount received by the air car-23

rier pursuant to section 403(a) of division 24
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N of the Consolidated Appropriations Act, 1

2021 (Public Law 116-260) bears to 2

(ii) $15,000,000,000. 3

(C) ELIGIBLE CONTRACTORS.—The Sec-4

retary shall apportion, to each eligible con-5

tractor, an amount equal to the total amount 6

such contractor received pursuant to section 7

403(a) of division N of the Consolidated Appro-8

priations Act, 2021 (Public Law 116-260). 9

(3) IN GENERAL.— 10

(A) FORMS; TERMS AND CONDITIONS.— 11

The Secretary shall provide financial assistance 12

to an eligible air carrier or eligible contractor 13

under this section in the same form and on the 14

same terms and conditions as determined by 15

pursuant to section 403(b)(1)(A) of subtitle A 16

of title IV of division N of the Consolidated Ap-17

propriations Act, 2021 (Pub. L. No. 116-260). 18

(B) PROCEDURES.—The Secretary shall 19

publish streamlined and expedited procedures 20

not later than 5 days after the date of enact-21

ment of this section for eligible air carriers and 22

eligible contractors to submit requests for fi-23

nancial assistance under this section. 24
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(C) DEADLINE FOR IMMEDIATE PAYROLL 1

ASSISTANCE.—Not later than 10 days after the 2

date of enactment of this section, the Secretary 3

shall make initial payments to air carriers and 4

contractors that submit requests for financial 5

assistance approved by the Secretary. 6

(4) TAXPAYER PROTECTION.—The Secretary 7

shall receive financial instruments issued by recipi-8

ents of financial assistance under this section in the 9

same form and amount, and under the same terms 10

and conditions, as determined by the Secretary 11

under section 408 of subtitle A of title IV of division 12

N of the Consolidated Appropriations Act, 2021 13

(Pub. L. No. 116-260). 14

(5) ADMINISTRATIVE EXPENSES.—Of the 15

amounts made available under paragraph (1)(A), 16

$10,000,000 shall be made available to the Sec-17

retary for costs and administrative expenses associ-18

ated with providing financial assistance under this 19

section. 20

(c) FUNDING.—In addition to amounts otherwise 21

available, there is appropriated for fiscal year 2021, out 22

of any money in the Treasury not otherwise appropriated, 23

$15,000,000,000, to remain available until expended, to 24

carry out this section. 25
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TITLE V—COMMITTEE ON 1

OVERSIGHT AND REFORM 2

Subtitle A—Coronavirus State and 3

Local Fiscal Recovery Funds 4

SEC. 5001. CORONAVIRUS STATE AND LOCAL FISCAL RE-5

COVERY FUNDS. 6

(a) IN GENERAL.—Title VI of the Social Security Act 7

(42 U.S.C. 801 et seq.) is amended by adding at the end 8

the following: 9

‘‘SEC. 602. CORONAVIRUS STATE FISCAL RECOVERY FUND. 10

‘‘(a) APPROPRIATION.—In addition to amounts oth-11

erwise available, there is appropriated for fiscal year 2021, 12

out of any money in the Treasury not otherwise appro-13

priated, $219,800,000,000, to remain available until ex-14

pended, for making payments under this section to States, 15

territories, and Tribal governments to mitigate the fiscal 16

effects stemming from the public health emergency with 17

respect to the Coronavirus Disease (COVID–19). 18

‘‘(b) AUTHORITY TO MAKE PAYMENTS.— 19

‘‘(1) PAYMENTS TO TERRITORIES.— 20

‘‘(A) IN GENERAL.—The Secretary shall 21

reserve $4,500,000,000 of the amount appro-22

priated under subsection (a) to make payments 23

to the territories. 24
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‘‘(B) ALLOCATION.—Of the amount re-1

served under subparagraph (A)— 2

‘‘(i) 50 percent of such amount shall 3

be allocated by the Secretary equally 4

among each territory; and 5

‘‘(ii) 50 percent of such amount shall 6

be allocated by the Secretary as an addi-7

tional amount to each territory in an 8

amount which bears the same proportion 9

to 1⁄2 of the total amount reserved under 10

subparagraph (A) as the relative popu-11

lation of the territory bears to the total 12

population of all such territories. 13

‘‘(C) PAYMENT.—The Secretary shall pay 14

each territory the total of the amounts allocated 15

for the territory under subparagraph (B). 16

‘‘(2) PAYMENTS TO TRIBAL GOVERNMENTS.— 17

‘‘(A) IN GENERAL.—The Secretary shall 18

reserve $20,000,000,000 of the amount appro-19

priated under subsection (a) to make payments 20

to Tribal governments. 21

‘‘(B) ALLOCATION.—Of the amount re-22

served under subparagraph (A)— 23
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‘‘(i) $1,000,000,000 shall be allocated 1

by the Secretary equally among each Trib-2

al government; and 3

‘‘(ii) $19,000,000,000 shall be allo-4

cated by the Secretary among each Tribal 5

government in an amount determined by 6

the Secretary. 7

‘‘(C) PAYMENT.— The Secretary shall pay 8

each Tribal government the total of the 9

amounts allocated for the Tribal government 10

under subparagraph (B). 11

‘‘(3) PAYMENTS TO EACH OF THE 50 STATES 12

AND THE DISTRICT OF COLUMBIA.— 13

‘‘(A) IN GENERAL.—The Secretary shall 14

reserve $195,300,000,000 of the amount appro-15

priated under subsection (a) to make payments 16

to each of the 50 States and the District of Co-17

lumbia. 18

‘‘(B) ALLOCATIONS.—Of the amount re-19

served under subparagraph (A)— 20

‘‘(i) $25,500,000,000 of such amount 21

shall be allocated by the Secretary equally 22

among each of the 50 States and the Dis-23

trict of Columbia; 24
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‘‘(ii) an amount equal to 1

$1,250,000,000 less the amount allocated 2

for the District of Columbia pursuant to 3

section 601(c)(6) shall allocated by the 4

Secretary as an additional amount to the 5

District of Columbia; and 6

‘‘(iii) an amount equal to the remain-7

der of the amount reserved under subpara-8

graph (A) after the application of clauses 9

(i) and (ii) of this subparagraph shall be 10

allocated by the Secretary as an additional 11

amount to each of the 50 States and the 12

District of Columbia in an amount which 13

bears the same proportion to such remain-14

der as the average estimated number of 15

seasonally-adjusted unemployed individuals 16

(as measured by the Bureau of Labor Sta-17

tistics Local Area Unemployment Statistics 18

program) in the State or District of Co-19

lumbia over the 3-month period ending in 20

December 2020 bears to the average esti-21

mated number of seasonally-adjusted un-22

employed individuals in all of the 50 States 23

and the District of Columbia over the same 24

period. 25
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‘‘(C) PAYMENT.—The Secretary shall pay 1

each of the 50 States and the District of Co-2

lumbia the total of the amounts allocated for 3

the State and District of Columbia under sub-4

paragraph (B). 5

‘‘(4) POPULATION DATA.—For purposes of de-6

termining allocations for a State or territory under 7

this section, the population of the State or territory 8

shall be determined based on the most recent data 9

available from the Bureau of the Census. 10

‘‘(5) TIMING.— 11

‘‘(A) IN GENERAL.—Subject to subpara-12

graph (B), to the extent practicable, with re-13

spect to each State, territory, and Tribal gov-14

ernment allocated a payment under this sub-15

section, the Secretary shall make the payment 16

required for the State, territory, or Tribal gov-17

ernment (as applicable) not later than 60 days 18

after the date on which the certification re-19

quired under subsection (d) is provided to the 20

Secretary. 21

‘‘(B) EXCEPTION.—With respect to the 22

amount allocated to the District of Columbia 23

under paragraph (3)(B)(ii)— 24
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‘‘(i) the Secretary shall pay such 1

amount to the District of Columbia not 2

later than 15 days after the date of enact-3

ment of this section; and 4

‘‘(ii) the District of Columbia shall 5

not be required to submit a certification 6

under subsection (d) as a condition for re-7

ceiving such payment. 8

‘‘(6) PRO RATA ADJUSTMENT AUTHORITY.— 9

The amounts otherwise determined for allocation 10

and payment under paragraphs (1), (2), and (3) 11

may be adjusted by the Secretary on a pro rata 12

basis to the extent necessary to ensure that all avail-13

able funds are distributed to territories, Tribal gov-14

ernments, and States in accordance with the require-15

ments specified in each paragraph (as applicable) 16

and the certification requirement specified in sub-17

section (d). 18

‘‘(c) REQUIREMENTS.— 19

‘‘(1) USE OF FUNDS.—A State, territory, or 20

Tribal government shall only use the funds provided 21

under a payment made under this section to— 22

‘‘(A) respond to or mitigate the public 23

health emergency with respect to the 24

VerDate Sep 11 2014 00:45 Feb 25, 2021 Jkt 019200 PO 00000 Frm 00289 Fmt 6652 Sfmt 6201 E:\BILLS\H1319.RH H1319pa
m

tm
an

n 
on

 D
S

K
B

C
07

H
B

2P
R

O
D

 w
ith

 B
IL

LS



290 

•HR 1319 RH

Coronavirus Disease 2019 (COVID–19) or its 1

negative economic impacts; 2

‘‘(B) cover costs incurred as a result of 3

such emergency; 4

‘‘(C) replace revenue that was lost, de-5

layed, or decreased (as determined based on 6

revenue projections for the State, Tribal Gov-7

ernment, or territory as of January 27, 2020) 8

as a result of such emergency; or 9

‘‘(D) address the negative economic im-10

pacts of such emergency. 11

‘‘(2) TRANSFER AUTHORITY.—A State, terri-12

tory, or Tribal government receiving a payment from 13

funds made available under this section may transfer 14

funds to a private nonprofit organization (as that 15

term is defined in paragraph (17) of section 401 of 16

the McKinney-Vento Homeless Assistance Act (42 17

U.S.C. 11360(17)), a public benefit corporation in-18

volved in the transportation of passengers or cargo, 19

a special-purpose unit of State or local government, 20

or a multi-State entity involved in the transportation 21

of passengers or cargo. 22

‘‘(d) CERTIFICATION OF NEED AND INTENDED 23

USES.—In order to receive a payment under this section 24

(other than the payment made in accordance with sub-25
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section (b)(5)(B)), a State, territory, or Tribal govern-1

ment shall provide the Secretary with a certification 2

signed by the authorized officer of such State, territory, 3

or Tribal government, that— 4

‘‘(1) such State, territory, or Tribal government 5

requires Federal assistance under this section to ef-6

fectively carry out the activities specified in sub-7

section (c); and 8

‘‘(2) such State, territory, or Tribal govern-9

ment’s intended uses of any payment under this sec-10

tion are consistent with subsection (c). 11

‘‘(e) DEFINITIONS.—In this section: 12

‘‘(1) SECRETARY.—The term ‘Secretary’ means 13

the Secretary of the Treasury. 14

‘‘(2) STATE.—The term ‘State’ means each of 15

the 50 States and the District of Columbia. 16

‘‘(3) TERRITORY.—The term ‘territory’ means 17

the Commonwealth of Puerto Rico, the United 18

States Virgin Islands, Guam, the Commonwealth of 19

the Northern Mariana Islands, and American 20

Samoa. 21

‘‘(4) TRIBAL GOVERNMENT.—The term ‘Tribal 22

Government’ means the recognized governing body 23

of any Indian or Alaska Native tribe, band, nation, 24

pueblo, village, community, component band, or com-25
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ponent reservation, individually identified (including 1

parenthetically) in the list published most recently as 2

of the date of enactment of this Act pursuant to sec-3

tion 104 of the Federally Recognized Indian Tribe 4

List Act of 1994 (25 U.S.C. 5131). 5

‘‘SEC. 603. CORONAVIRUS LOCAL FISCAL RECOVERY FUND. 6

‘‘(a) APPROPRIATION.—In addition to amounts oth-7

erwise available, there is appropriated for fiscal year 2021, 8

out of any money in the Treasury not otherwise appro-9

priated, $130,200,000,000, to remain available until ex-10

pended, for making payments under this section to metro-11

politan cities, nonentitlement units of local government, 12

and counties to mitigate the fiscal effects stemming from 13

the public health emergency with respect to the 14

Coronavirus Disease (COVID–19). 15

‘‘(b) AUTHORITY TO MAKE PAYMENTS.— 16

‘‘(1) METROPOLITAN CITIES.— 17

‘‘(A) IN GENERAL.—Of the amount appro-18

priated under subsection (a), the Secretary 19

shall reserve $45,570,000,000 to make pay-20

ments to metropolitan cities. 21

‘‘(B) ALLOCATION AND PAYMENT.—From 22

the amount reserved under subparagraph (A), 23

the Secretary shall allocate and pay to each 24

metropolitan city an amount determined for the 25
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metropolitan city pursuant to the formula 1

under section 106(b)(1) of the Housing and 2

Community Development Act of 1974 (42 3

U.S.C. 5306(b)(1)), except that, in applying 4

such formula, the Secretary shall substitute ‘all 5

metropolitan cities’ for ‘all metropolitan areas’ 6

each place it appears. 7

‘‘(2) NONENTITLEMENT UNITS OF LOCAL GOV-8

ERNMENT.— 9

‘‘(A) IN GENERAL.—Of the amount appro-10

priated under subsection (a), the Secretary 11

shall reserve $19,530,000,000 to make pay-12

ments to States for distribution by the State to 13

nonentitlement units of local government in the 14

State. 15

‘‘(B) ALLOCATION AND PAYMENT.—From 16

the amount reserved under subparagraph (A), 17

the Secretary shall allocate and pay to each 18

State an amount which bears the same propor-19

tion to such reserved amount as the total popu-20

lation of all nonentitlement units of local gov-21

ernment in the State bears to the total popu-22

lation of all nonentitlement units of local gov-23

ernment in all such States. 24
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‘‘(C) DISTRIBUTION TO NONENTITLEMENT 1

UNITS OF LOCAL GOVERNMENT.— 2

‘‘(i) IN GENERAL.—Not later than 30 3

days after a State receives a payment 4

under subparagraph (B), the State shall 5

distribute to each nonentitlement unit of 6

local government in the State an amount 7

that bears the same proportion to the 8

amount of such payment as the population 9

of the nonentitlement unit of local govern-10

ment bears to the total population of all 11

the nonentitlement units of local govern-12

ment in the State, subject to clause (iii). 13

‘‘(ii) DISTRIBUTION OF FUNDS.— 14

‘‘(I) EXTENSION FOR DISTRIBU-15

TION.—If an authorized officer of a 16

State required to make distributions 17

under clause (i) certifies in writing to 18

the Secretary before the end of the 19

30-day distribution period described 20

in such clause that it would constitute 21

an excessive administrative burden for 22

the State to meet the terms of such 23

clause with respect to 1 or more such 24

distributions, the authorized officer 25
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may request, and the Secretary shall 1

grant, an extension of such period of 2

not more than 30 days to allow the 3

State to make such distributions in 4

accordance with clause (i). 5

‘‘(II) ADDITIONAL EXTEN-6

SIONS.— 7

‘‘(aa) IN GENERAL.—If a 8

State has been granted an exten-9

sion to the distribution period 10

under subclause (I) but is unable 11

to make all the distributions re-12

quired under clause (i) before the 13

end of such period as extended, 14

the authorized officer of the 15

State may request an additional 16

extension of the distribution pe-17

riod of not more than 30 days. 18

The Secretary may grant a re-19

quest for an additional extension 20

of such period only if— 21

‘‘(AA) the authorized 22

officer making such request 23

provides a written plan to 24

the Secretary specifying, for 25
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each distribution for which 1

an additional extension is re-2

quested, when the State ex-3

pects to make such distribu-4

tion and the actions the 5

State has taken and will 6

take in order to make all 7

such distributions before the 8

end of the distribution pe-9

riod (as extended under sub-10

clause (I) and this sub-11

clause); and 12

‘‘(BB) the Secretary 13

certifies in writing that the 14

actions specified in such 15

plan are likely sufficient for 16

the State to make all such 17

distributions before the end 18

of the distribution period (as 19

so extended). 20

‘‘(bb) FURTHER ADDI-21

TIONAL EXTENSIONS.—If a State 22

granted an additional extension 23

of the distribution period under 24

item (aa) requires any further 25
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additional extensions of such pe-1

riod, the request only may be 2

made and granted subject to the 3

requirements specified in item 4

(aa). 5

‘‘(iii) CAPPED AMOUNT.—The total 6

amount distributed to a nonentitlement 7

unit of local government under this para-8

graph may not exceed the amount equal to 9

75 percent of the most recent budget for 10

the nonentitlement unit of local govern-11

ment as of January 27, 2020. 12

‘‘(iv) REDISTRIBUTION OF EXCESS 13

AMOUNTS.—Any amounts not distributed 14

to a nonentitlement unit of local govern-15

ment as a result of the application of 16

clause (iii) shall be retained or paid as fol-17

lows: 18

‘‘(I) 50 percent of all such undis-19

tributed amounts shall be retained by 20

the State. 21

‘‘(II) Subject to the payment 22

limit under clause (iii), the remainder 23

of all such undistributed amounts 24

shall be allocated and paid by the 25
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State to each nonentitlement unit of 1

local government in the State an 2

amount that bears the same propor-3

tion to such remainder as the popu-4

lation of the nonentitlement unit of 5

local government bears to the total 6

population of all nonentitlement units 7

of local government in the State. 8

‘‘(v) ADJUSTMENT AUTHORITY.—A 9

State may make pro rata adjustments to 10

the allocations determined under clause 11

(iv)(II) as necessary to comply with clause 12

(iii) and ensure that all available funds are 13

distributed to nonentitlement units of local 14

government in a State. 15

‘‘(D) PENALTY FOR NONCOMPLIANCE.—If, 16

by the end of the 120-day period that begins on 17

the date a State receives a payment under sub-18

paragraph (B) or, if later, the last day of the 19

distribution period for the State (as extended 20

with respect to the State under subparagraph 21

(C)(ii)), such State has failed to make all the 22

distributions from such payment in accordance 23

with the terms of subparagraph (C) (including 24

any extensions of the distribution period grant-25
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ed in accordance with such subparagraph), an 1

amount equal to the amount of such payment 2

that remains undistributed as of such date shall 3

be booked as a debt of such State owed to the 4

Federal Government, shall be paid back from 5

the State’s allocation provided under section 6

602(b)(3)(B)(iii), and shall be deposited into 7

the general fund of the Treasury. 8

‘‘(3) COUNTIES.— 9

‘‘(A) AMOUNT.—From the amount appro-10

priated under subsection (a), the Secretary 11

shall reserve $65,100,000,000 of such amount 12

to make payments directly to counties within 13

the 50 States, the District of Columbia, the 14

Commonwealth of Puerto Rico, the United 15

States Virgin Islands, Guam, the Common-16

wealth of the Northern Mariana Islands, and 17

American Samoa in an amount which bears the 18

same proportion to the total amount reserved 19

under this paragraph as the relative population 20

of each such county bears to the total popu-21

lation of all such entities. 22

‘‘(B) SPECIAL RULES.— 23

‘‘(i) URBAN COUNTIES.—No county 24

that is an ‘urban county’ (as defined in 25
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section 102 of the Housing and Commu-1

nity Development Act of 1974 (42 U.S.C. 2

5302)) shall receive less than the amount 3

the county would otherwise receive if the 4

amount paid under this paragraph were al-5

located to metropolitan cities and urban 6

counties under section 106(b) of the Hous-7

ing and Community Development Act of 8

1974 (42 U.S.C. 5306(b)). 9

‘‘(ii) COUNTIES THAT ARE NOT UNITS 10

OF GENERAL LOCAL GOVERNMENT.—In 11

the case of an amount to be paid to a 12

county that is not a unit of general local 13

government, the amount shall instead be 14

paid to the State in which such county is 15

located, and such State shall distribute 16

such amount to units of general local gov-17

ernment within such county in an amounts 18

that bear the same proportion as the popu-19

lation of such units of general local govern-20

ment bear to the total population of such 21

county. 22

‘‘(iii) DISTRICT OF COLUMBIA.—For 23

purposes of this paragraph, the District of 24

Columbia shall be considered to consist of 25
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a single county that is a unit of general 1

local government. 2

‘‘(4) CONSOLIDATED GOVERNMENTS.—A unit 3

of general local government that has formed a con-4

solidated government, or that is geographically con-5

tained (in full or in part) within the boundaries of 6

another unit of general local government may receive 7

a distribution under each of paragraphs (1), (2), and 8

(3), as applicable, based on the respective formulas 9

specified in such paragraphs. 10

‘‘(5) PRO RATA ADJUSTMENT AUTHORITY.— 11

The amounts otherwise determined for allocation 12

and payment under paragraphs (1), (2), and (3) 13

may be adjusted by the Secretary on a pro rata 14

basis to the extent necessary to ensure that all avail-15

able funds are distributed to metropolitan cities, 16

counties, and States in accordance with the require-17

ments specified in each paragraph (as applicable) 18

and the certification requirement specified in sub-19

section (d). 20

‘‘(6) POPULATION.—For purposes of deter-21

mining allocations under this section, the population 22

of an entity shall be determined based on the most 23

recent data are available from the Bureau of the 24
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Census or, if not available, from such other data as 1

a State determines appropriate. 2

‘‘(7) TIMING.—To the extent practicable— 3

‘‘(A) with respect to each metropolitan city 4

allocated a payment under paragraph (1) and 5

each county allocated a payment under para-6

graph (3), the Secretary shall make the pay-7

ment required for the metropolitan city or coun-8

ty (as applicable) not later than 60 days after 9

the date on which the certification required 10

under subsection (d) is provided to the Sec-11

retary; and 12

‘‘(B) with respect to the payments allo-13

cated to States under paragraph (2) for dis-14

tribution to nonentitlement units of local gov-15

ernment, the Secretary shall make such pay-16

ments not later than 60 days after the date of 17

enactment of this section. 18

‘‘(c) REQUIREMENTS.— 19

‘‘(1) USE OF FUNDS.—A metropolitan city, 20

nonentitlement unit of local government, or county 21

receiving a payment from funds made available 22

under this section shall only use such amounts to— 23

‘‘(A) respond to or mitigate the public 24

health emergency with respect to the 25
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Coronavirus Disease 2019 (COVID–19) or its 1

negative economic impacts; 2

‘‘(B) cover costs incurred as a result of 3

such emergency; 4

‘‘(C) replace revenue that was lost, de-5

layed, or decreased (as determined based on 6

revenue projections for the metropolitan city, 7

nonentitlement unit of local government, or 8

county as of January 27, 2020) as a result of 9

such emergency; or 10

‘‘(D) address the negative economic im-11

pacts of such emergency. 12

‘‘(2) TRANSFER AUTHORITY.—A metropolitan 13

city, nonentitlement unit of local government, or 14

county receiving a payment from funds made avail-15

able under this section may transfer funds to a pri-16

vate nonprofit organization (as that term is defined 17

in paragraph (17) of section 401 of the McKinney- 18

Vento Homeless Assistance Act (42 U.S.C. 19

11360(17)), a public benefit corporation involved in 20

the transportation of passengers or cargo, a special- 21

purpose unit of State or local government, or a 22

multi-State entity involved in the transportation of 23

passengers or cargo. 24
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‘‘(d) CERTIFICATION OF NEED AND INTENDED 1

USES.—In order to receive a payment under paragraphs 2

(1) or (3) of subsection (b), a metropolitan city or a coun-3

ty (as each of those terms are defined in subsection (e), 4

shall provide the Secretary with a certification signed by 5

the authorized officer of such metropolitan city or county, 6

that— 7

‘‘(1) such metropolitan city or county requires 8

Federal assistance under this section to effectively 9

carry out the activities specified in subsection (c); 10

and 11

‘‘(2) such metropolitan city or county’s intended 12

uses of any payment under this section are con-13

sistent with subsection (c). 14

‘‘(e) DEFINITIONS.—In this section: 15

‘‘(1) COUNTY.—The term ‘county’ means a 16

county, parish, or other equivalent county division 17

(as defined by the Bureau of the Census). 18

‘‘(2) METROPOLITAN CITY.—The term ‘metro-19

politan city’ has the meaning given that term in sec-20

tion 102(a)(4) of the Housing and Community De-21

velopment Act of 1974 (42 U.S.C. 5302(a)(4)) and 22

includes cities that relinquish or defer their status as 23

a metropolitan city for purposes of receiving alloca-24
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tions under section 106 of such Act (42 U.S.C. 1

5306) for fiscal year 2021. 2

‘‘(3) NONENTITLEMENT UNIT OF LOCAL GOV-3

ERNMENT.—The term ‘nonentitlement unit of local 4

government’ means a unit of general local govern-5

ment, other than a county, that is located in a non-6

entitlement area (as defined in section 102 of the 7

Housing and Community Development Act of 1974 8

(42 U.S.C. 5302)) of a State (as that term is de-9

fined in such section 102). 10

‘‘(4) SECRETARY.—The term ‘Secretary’ means 11

the Secretary of the Treasury. 12

‘‘(5) STATE.—The term ‘State’ has the mean-13

ing given that term in section 102(a)(2) of the 14

Housing and Community Development Act of 1974 15

(42 U.S.C. 5302 (a)(2). 16

‘‘(6) UNIT OF GENERAL LOCAL GOVERN-17

MENT.—The term ‘unit of general local government’ 18

has the meaning given that term in section 19

102(a)(1) of the Housing and Community Develop-20

ment Act of 1974 (42 U.S.C. 5302(a)(1)).’’. 21

(b) TECHNICAL AMENDMENT.—The heading for title 22

VI of the Social Security Act (42 U.S.C. 801 et seq.) is 23

amended by striking ‘‘FUND’’ and inserting ‘‘AND 24

FISCAL RECOVERY FUNDS’’. 25
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Subtitle B—Other Matters 1

SEC. 5111. EMERGENCY FEDERAL EMPLOYEE LEAVE FUND. 2

(a) ESTABLISHMENT; APPROPRIATION.—There is es-3

tablished in the Treasury the Emergency Federal Em-4

ployee Leave Fund (in this section referred to as the 5

‘‘Fund’’), to be administered by the Director of the Office 6

of Personnel Management, for the purposes set forth in 7

subsection (b). In addition to amounts otherwise available, 8

there is appropriated for fiscal year 2021, out of any 9

money in the Treasury not otherwise appropriated, 10

$570,000,000, to be deposited into the Fund. 11

(b) PURPOSE.—Amounts in the Fund shall be avail-12

able for payment to an agency for the use of paid leave 13

by any employee of the agency who is unable to work be-14

cause the employee— 15

(1) is subject to a Federal, State, or local quar-16

antine or isolation order related to COVID–19; 17

(2) has been advised by a health care provider 18

to self-quarantine due to concerns related to 19

COVID–19; 20

(3) is caring for an individual who is subject to 21

such an order or has been so advised; 22

(4) is experiencing symptoms of COVID–19 23

and seeking a medical diagnosis; 24
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(5) is caring for a son or daughter of such em-1

ployee if the school or place of care of the son or 2

daughter has been closed, if the school of such son 3

or daughter requires or makes optional a virtual 4

learning instruction model or requires or makes op-5

tional a hybrid of in-person and virtual learning in-6

struction models, or the child care provider of such 7

son or daughter is unavailable, due to COVID–19 8

precautions; 9

(6) is experiencing any other substantially simi-10

lar condition; 11

(7) is caring for a family member with a mental 12

or physical disability or who is 55 years of age or 13

older and incapable of self-care, without regard to 14

whether another individual other than the employee 15

is available to care for such family member, if the 16

place of care for such family member is closed or the 17

direct care provider is unavailable due to COVID– 18

19; or 19

(8) is obtaining immunization related to 20

COVID–19 or to recover from any injury, disability, 21

illness, or condition related to such immunization. 22

(c) LIMITATIONS.— 23

(1) PERIOD OF AVAILABILITY.—Paid leave 24

under this section may only be provided to and used 25
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by an employee during the period beginning on the 1

date of enactment of this Act and ending on Sep-2

tember 30, 2021. 3

(2) TOTAL HOURS; AMOUNT.—Paid leave under 4

this section— 5

(A) may be provided to an employee in an 6

amount not to exceed 600 hours of paid leave 7

for each full-time employee, and in the case of 8

a part-time employee, employee on an uncom-9

mon tour of duty, or employee with a seasonal 10

work schedule, in an amount not to exceed the 11

proportional equivalent of 600 hours as estab-12

lished by the applicable agency; and 13

(B) may not be provided to an employee — 14

(i) at a rate that exceeds $35 for each 15

hour of leave taken; and 16

(ii) in an amount greater than $1,400 17

in aggregate for any week. 18

(3) RELATIONSHIP TO OTHER LEAVE.—Paid 19

leave under this section— 20

(A) is in addition to any other leave pro-21

vided to an employee; and 22

(B) may not be used by an employee con-23

currently with any other paid leave. 24
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(4) CALCULATION OF ANNUITY.—Any paid 1

leave provided to an employee under this section 2

shall not count for purposes of determining the an-3

nuity of the employee, including an annuity under 4

chapter 83 or 84 of title 5, United States Code. 5

(d) DEFINITIONS.—In this section— 6

(1) the term ‘‘agency’’ means— 7

(A) any agency or instrumentality of the 8

executive branch of Government; 9

(B) the United States Postal Service and 10

the Postal Regulatory Commission; and 11

(C) the Public Defender Service for the 12

District of Columbia and the District of Colum-13

bia Courts; and 14

(2) the term ‘‘employee’’ does not include any 15

member of the Armed Forces. 16

(e) CLARIFICATION.—Notwithstanding section 17

7425(b) of title 38, United States Code, the term ‘‘agen-18

cy’’ in subsection (d)(1) includes the Veterans Health Ad-19

ministration. 20

SEC. 5112. FUNDING FOR THE GOVERNMENT ACCOUNT-21

ABILITY OFFICE. 22

In addition to amounts otherwise available, there is 23

appropriated for fiscal year 2021, out of any money in 24

the Treasury not otherwise appropriated, $77,000,000, to 25
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remain available until September 30, 2025, for necessary 1

expenses of the Government Accountability Office to pre-2

vent, prepare for, and respond to Coronavirus and to sup-3

port oversight of the Coronavirus response and of funds 4

provided in this Act or any other Act pertaining to the 5

Coronavirus pandemic. 6

SEC. 5113. PANDEMIC RESPONSE ACCOUNTABILITY COM-7

MITTEE FUNDING AVAILABILITY. 8

In addition to amounts otherwise available, there is 9

appropriated for fiscal year 2021, out of any money in 10

the Treasury not otherwise appropriated, $40,000,000, to 11

remain available until September 30, 2025, for the Pan-12

demic Response Accountability Committee to promote 13

transparency and support oversight of the Coronavirus re-14

sponse and of funds provided in this Act or any other Act 15

pertaining to the Coronavirus pandemic. 16

TITLE VI—COMMITTEE ON 17

SMALL BUSINESS 18

SEC. 6001. MODIFICATIONS TO PAYCHECK PROTECTION 19

PROGRAM. 20

(a) ELIGIBILITY OF CERTAIN NONPROFIT ENTITIES 21

FOR COVERED LOANS UNDER THE PAYCHECK PROTEC-22

TION PROGRAM.— 23

(1) IN GENERAL.—Section 7(a)(36) of the 24

Small Business Act (15 U.S.C. 636(a)(36)), as 25

VerDate Sep 11 2014 00:45 Feb 25, 2021 Jkt 019200 PO 00000 Frm 00310 Fmt 6652 Sfmt 6201 E:\BILLS\H1319.RH H1319pa
m

tm
an

n 
on

 D
S

K
B

C
07

H
B

2P
R

O
D

 w
ith

 B
IL

LS



311 

•HR 1319 RH

amended by the Economic Aid to Hard-Hit Small 1

Businesses, Nonprofits, and Venues Act (title III of 2

division N of Public Law 116–260), is amended— 3

(A) in subparagraph (A)— 4

(i) in clause (xv), by striking ‘‘and’’ at 5

the end; 6

(ii) in clause (xvi), by striking the pe-7

riod at the end and inserting ‘‘; and’’; and 8

(iii) by adding at the end the fol-9

lowing: 10

‘‘(xvii) the term ‘additional covered 11

nonprofit entity’— 12

‘‘(I) means an organization de-13

scribed in any paragraph of section 14

501(c) of the Internal Revenue Code 15

of 1986, other than paragraph (3), 16

(4), (6), or (19), and exempt from tax 17

under section 501(a) of such Code; 18

and 19

‘‘(II) does not include any entity 20

that, if the entity were a business con-21

cern, would be described in section 22

120.110 of title 13, Code of Federal 23

Regulations (or in any successor regu-24

lation or other related guidance or 25
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rule that may be issued by the Admin-1

istrator) other than a business con-2

cern described in paragraph (a) or (k) 3

of such section.’’; and 4

(B) in subparagraph (D)— 5

(i) in clause (iii), by adding at the end 6

the following: 7

‘‘(III) ELIGIBILITY OF CERTAIN 8

ORGANIZATIONS.—Subject to the pro-9

visions in this subparagraph, during 10

the covered period— 11

‘‘(aa) a nonprofit organiza-12

tion shall be eligible to receive a 13

covered loan if the nonprofit or-14

ganization employs not more 15

than 500 employees per physical 16

location of the organization; and 17

‘‘(bb) an additional covered 18

nonprofit entity and an organiza-19

tion that, but for subclauses 20

(I)(dd) and (II)(dd) of clause 21

(vii), would be eligible for a cov-22

ered loan under clause (vii) shall 23

be eligible to receive a covered 24

loan if the entity or organization 25
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employs not more than 300 em-1

ployees per physical location of 2

the entity or organization.’’; 3

(ii) in clause (iv)— 4

(I) in subclause (III), by striking 5

‘‘and’’ at the end; 6

(II) in subclause (IV)— 7

(aa) by striking ‘‘(aa)’’; 8

(bb) by striking ‘‘; or’’ and 9

inserting a semicolon; and 10

(cc) by striking item (bb); 11

and 12

(III) by adding at the end the 13

following: 14

‘‘(V) any nonprofit organization, 15

additional covered nonprofit entity, or 16

any organization made eligible for a 17

loan under clause (vii); and’’; and 18

(iii) by striking clause (vi) and insert-19

ing the following: 20

‘‘(vi) ELIGIBILITY OF ADDITIONAL 21

COVERED NONPROFIT ENTITIES.—An addi-22

tional covered nonprofit entity shall be eli-23

gible to receive a covered loan if— 24
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‘‘(I) the additional covered non-1

profit entity does not receive more 2

than 15 percent of its receipts from 3

lobbying activities; 4

‘‘(II) the lobbying activities of 5

the additional covered nonprofit entity 6

do not comprise more than 15 percent 7

of the total activities of the organiza-8

tion; 9

‘‘(III) the cost of the lobbying ac-10

tivities of the additional covered non-11

profit entity did not exceed 12

$1,000,000 during the most recent 13

tax year of the additional covered non-14

profit entity that ended prior to Feb-15

ruary 15, 2020; and 16

‘‘(IV) the additional covered non-17

profit entity employs not more than 18

300 employees.’’. 19

(2) ELIGIBILITY FOR SECOND DRAW LOANS.— 20

Paragraph (37)(A)(i) of section 7(a) of the Small 21

Business Act (15 U.S.C. 636(a)), as added by the 22

Economic Aid to Hard-Hit Small Businesses, Non-23

profits, and Venues Act (title III of division N of 24

Public Law 116–260), is amended by inserting ‘‘ ‘ad-25
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ditional covered nonprofit entity’,’’ after ‘‘the 1

terms’’. 2

(b) ELIGIBILITY OF INTERNET PUBLISHING ORGANI-3

ZATIONS FOR COVERED LOANS UNDER THE PAYCHECK 4

PROTECTION PROGRAM.— 5

(1) IN GENERAL.—Section 7(a)(36)(D) of the 6

Small Business Act (15 U.S.C. 636(a)(36)(D)), as 7

amended by subsection (a), is further amended— 8

(A) in clause (iii), by adding at the end the 9

following: 10

‘‘(IV) ELIGIBILITY OF INTERNET 11

PUBLISHING ORGANIZATIONS.—A 12

business concern or other organization 13

that was not eligible to receive a cov-14

ered loan the day before the date of 15

enactment of this subclause, is as-16

signed a North American Industry 17

Classification System code of 519130, 18

certifies in good faith as an Internet- 19

only news publisher or Internet-only 20

periodical publisher, and is engaged in 21

the collection and distribution of local 22

or regional and national news and in-23

formation shall be eligible to receive a 24

covered loan for the continued provi-25
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sion of news, information, content, or 1

emergency information if— 2

‘‘(aa) the business concern 3

or organization employs not more 4

than 500 employees, or the size 5

standard established by the Ad-6

ministrator for that North Amer-7

ican Industry Classification code, 8

per physical location of the busi-9

ness concern or organization; and 10

‘‘(bb) the business concern 11

or organization makes a good 12

faith certification that proceeds 13

of the loan will be used to sup-14

port expenses at the component 15

of the business concern or orga-16

nization that supports local or re-17

gional news.’’; 18

(B) in clause (iv), by adding at the end the 19

following: 20

‘‘(VI) any business concern or 21

other organization that was not eligi-22

ble to receive a covered loan the day 23

before the date of enactment of this 24

subclause, is assigned a North Amer-25
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ican Industry Classification System 1

code of 519130, certifies in good faith 2

as an Internet-only news publisher or 3

Internet-only periodical publisher, and 4

is engaged in the collection and dis-5

tribution of local or regional and na-6

tional news and information, if the 7

business concern or organization— 8

‘‘(aa) employs not more 9

than 500 employees, or the size 10

standard established by the Ad-11

ministrator for that North Amer-12

ican Industry Classification code, 13

per physical location of the busi-14

ness concern or organization; and 15

‘‘(bb) is majority owned or 16

controlled by a business concern 17

or organization that is assigned a 18

North American Industry Classi-19

fication System code of 20

519130.’’; 21

(C) in clause (v), by striking ‘‘clause 22

(iii)(II), (iv)(IV), or (vii)’’ and inserting ‘‘sub-23

clause (II), (III), or (IV) of clause (iii), sub-24
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clause (IV) or (VI) of clause (iv), clause (vi), or 1

clause (vii)’’; and 2

(D) in clause (viii)(II)— 3

(i) by striking ‘‘business concern made 4

eligible by clause (iii)(II) or clause (iv)(IV) 5

of this subparagraph’’ and inserting ‘‘busi-6

ness concern made eligible by subclause 7

(II) or (IV) of clause (iii) or subclause (IV) 8

or (VI) of clause (iv) of this subpara-9

graph’’; and 10

(ii) by inserting ‘‘or organization’’ 11

after ‘‘business concern’’ each place it ap-12

pears. 13

(2) ELIGIBILITY FOR SECOND DRAW LOANS.— 14

Section 7(a)(37)(A)(iv)(II) of the Small Business 15

Act, as amended by the Economic Aid to Hard-Hit 16

Small Businesses, Nonprofits, and Venues Act (title 17

III of division N of Public Law 116–260), is amend-18

ed by striking ‘‘clause (iii)(II), (iv)(IV), or (vii)’’ and 19

inserting ‘‘subclause (II) or (III) of clause (iii), sub-20

clause (IV) or (V) of clause (iv), clause (vi), or 21

clause (vii)’’. 22

(c) COORDINATION WITH CONTINUATION COVERAGE 23

PREMIUM ASSISTANCE.— 24
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(1) PAYCHECK PROTECTION PROGRAM.—Sec-1

tion 7A(a)(12) of the Small Business Act (as redes-2

ignated, transferred, and amended by section 304(b) 3

of the Economic Aid to Hard-Hit Small Businesses, 4

Nonprofits, and Venues Act (Public Law 116–260)) 5

is amended— 6

(A) by striking ‘‘CARES Act or’’ and in-7

serting ‘‘CARES Act,’’; and 8

(B) by inserting before the period at the 9

end the following: ‘‘, or premiums taken into 10

account in determining the credit allowed under 11

section 6432 of the Internal Revenue Code of 12

1986’’. 13

(2) PAYCHECK PROTECTION PROGRAM SECOND 14

DRAW.—Section 7(a)(37)(J)(iii)(I) of the Small 15

Business Act, as amended by the Economic Aid to 16

Hard-Hit Small Businesses, Nonprofits, and Venues 17

Act (title III of division N of Public Law 116–260), 18

is amended— 19

(A) by striking ‘‘or’’ at the end of item 20

(aa); 21

(B) by striking the period at the end of 22

item (bb) and inserting ‘‘; or’’; and 23

(C) by adding at the end the following new 24

item: 25
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‘‘(cc) premiums taken into 1

account in determining the credit 2

allowed under section 6432 of the 3

Internal Revenue Code of 1986.’’. 4

(3) APPLICABILITY.—The amendments made 5

by this subsection shall apply only with respect to 6

applications for forgiveness of covered loans made 7

under paragraphs (36) or (37) of section 7(a) of the 8

Small Business Act, as amended by the Economic 9

Aid to Hard-Hit Small Businesses, Nonprofits, and 10

Venues Act (title III of division N of Public Law 11

116–260), that are received on or after the date of 12

the enactment of this Act. 13

(d) COMMITMENT AUTHORITY AND APPROPRIA-14

TIONS.— 15

(1) COMMITMENT AUTHORITY.—Section 16

1102(b)(1) of the CARES Act (Public Law 116– 17

136) is amended by striking ‘‘$806,450,000,000’’ 18

and inserting ‘‘$813,700,000,000’’. 19

(2) DIRECT APPROPRIATIONS.—In addition to 20

amounts otherwise available, there is appropriated to 21

the Administrator of the Small Business Administra-22

tion for fiscal year 2021, out of any money in the 23

Treasury not otherwise appropriated, 24
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$7,250,000,000, to remain available until expended, 1

for carrying out this section. 2

SEC. 6002. TARGETED EIDL ADVANCE. 3

(a) DEFINITIONS.—In this section— 4

(1) the term ‘‘Administrator’’ means the Ad-5

ministrator of the Small Business Administration; 6

(2) the terms ‘‘covered entity’’ and ‘‘economic 7

loss’’ have the meanings given the terms in section 8

331(a) of the Economic Aid to Hard-Hit Small 9

Businesses, Nonprofits, and Venues Act (title III of 10

division N of Public Law 116–260); 11

(3) the term ‘‘severely impacted small business’’ 12

means a covered entity that— 13

(A) has suffered an economic loss of great-14

er than 50 percent; and 15

(B) employs not more than 10 employees; 16

(4) the term ‘‘substantially impacted small busi-17

ness’’ means a covered entity that— 18

(A) employs not more than 10 employees; 19

and 20

(B) is not a severely impacted small busi-21

ness; and 22

(5) the term ‘‘supplemental payment’’ means a 23

payment— 24
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(A) made by the Administrator under sec-1

tion 1110(e) of the CARES Act (15 U.S.C. 2

9009(e)) to a severely impacted small business 3

or a substantially impacted small business; 4

(B) in an amount that is $5,000; and 5

(C) that, with respect to a covered entity, 6

is in addition to any payment made to the cov-7

ered entity under section 1110(e) of the 8

CARES Act (15 U.S.C. 9009(e)) or section 331 9

of the Economic Aid to Hard-Hit Small Busi-10

nesses, Nonprofits, and Venues Act (title III of 11

division N of Public Law 116–260). 12

(b) PAYMENTS.—The Administrator shall take the 13

following actions: 14

(1) Not later than 14 days after the date of the 15

enactment of this subsection, the Administrator shall 16

begin processing applications for payments, and may 17

make payments, to covered entities that have not re-18

ceived the full amounts to which the covered entities 19

are entitled under section 331 of the Economic Aid 20

to Hard-Hit Small Businesses, Nonprofits, and 21

Venues Act (title III of division N of Public Law 22

116–260). 23

(2)(A) During the 14-day period beginning on 24

the date that is 28 days after the date of enactment 25

VerDate Sep 11 2014 00:45 Feb 25, 2021 Jkt 019200 PO 00000 Frm 00322 Fmt 6652 Sfmt 6201 E:\BILLS\H1319.RH H1319pa
m

tm
an

n 
on

 D
S

K
B

C
07

H
B

2P
R

O
D

 w
ith

 B
IL

LS



323 

•HR 1319 RH

of this subsection, and subject to the availability of 1

funds, the Administrator shall— 2

(i) begin processing applications for sup-3

plemental payments to severely impacted small 4

businesses; and 5

(ii) continue to process applications for the 6

payments described in paragraph (1). 7

(B) During the period described in subpara-8

graph (A), the Administrator may make supple-9

mental payments to severely impacted small busi-10

nesses, and payments described in paragraph (1), in 11

the order that the Administrator receives applica-12

tions for those payments. 13

(3)(A) Beginning on the date that is 42 days 14

after the date of enactment of this subsection, and 15

subject to the availability of funds, the Adminis-16

trator shall— 17

(i) begin processing applications for sup-18

plemental payments to substantially impacted 19

small businesses; and 20

(ii) continue to process applications for the 21

supplemental payments described in paragraph 22

(2) and payments described in paragraph (1). 23

(B) During the period described in subpara-24

graph (A), the Administrator may make supple-25
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mental payments to substantially impacted small 1

businesses, supplemental payments described in 2

paragraph (2), and payments described in paragraph 3

(1), in the order that the Administrator receives ap-4

plications for those payments. 5

(c) APPROPRIATIONS.—In addition to amounts other-6

wise available, there is appropriated to the Administrator 7

for fiscal year 2021, out of any money in the Treasury 8

not otherwise appropriated, $15,000,000,000, to remain 9

available until expended, for carrying out this section. 10

SEC. 6003. SUPPORT FOR RESTAURANTS. 11

(a) DEFINITIONS.—In this section: 12

(1) ADMINISTRATOR.—The term ‘‘Adminis-13

trator’’ means the Administrator of the Small Busi-14

ness Administration. 15

(2) AFFILIATED BUSINESS.—The term ‘‘affili-16

ated business’’ means a business in which an eligible 17

entity has an equity or right to profit distributions 18

of not less than 50 percent, or in which an eligible 19

entity has the contractual authority to control the 20

direction of the business, provided that such affili-21

ation shall be determined as of any arrangements or 22

agreements in existence as of March 13, 2020. 23

(3) COVERED PERIOD.—The term ‘‘covered pe-24

riod’’ means the period— 25
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(A) beginning on February 15, 2020; and 1

(B) ending on December 31, 2021, or a 2

date to be determined by the Administrator 3

that is not later than 2 years after the date of 4

enactment of this section. 5

(4) ELIGIBLE ENTITY.—The term ‘‘eligible enti-6

ty’’— 7

(A) means a restaurant, food stand, food 8

truck, food cart, caterer, saloon, inn, tavern, 9

bar, lounge, brewpub, tasting room, taproom, li-10

censed facility or premise of a beverage alcohol 11

producer where the public may taste, sample, or 12

purchase products, or other similar place of 13

business in which the public or patrons assem-14

ble for the primary purpose of being served food 15

or drink; 16

(B) includes an entity described in sub-17

paragraph (A) that is located in an airport ter-18

minal or that is a Tribally-owned concern; and 19

(C) does not include— 20

(i) an entity described in subpara-21

graph (A) that— 22

(I) is a State or local govern-23

ment-operated business; 24
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(II) as of March 13, 2020, owns 1

or operates (together with any affili-2

ated business) more than 20 locations, 3

regardless of whether those locations 4

do business under the same or mul-5

tiple names; or 6

(III) has a pending application 7

for or has received a grant under sec-8

tion 324 of the Economic Aid to 9

Hard-Hit Small Businesses, Non-10

profits, and Venues Act (title III of 11

division N of Public Law 116–260); 12

or 13

(ii) a publicly-traded company. 14

(5) EXCHANGE; ISSUER; SECURITY.—The terms 15

‘‘exchange’’, ‘‘issuer’’, and ‘‘security’’ have the 16

meanings given those terms in section 3(a) of the 17

Securities Exchange Act of 1934 (15 U.S.C. 78c(a)). 18

(6) FUND.—The term ‘‘Fund’’ means the Res-19

taurant Revitalization Fund established under sub-20

section (b). 21

(7) PANDEMIC-RELATED REVENUE LOSS.—The 22

term ‘‘pandemic-related revenue loss’’ means, with 23

respect to an eligible entity— 24
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(A) except as provided in subparagraphs 1

(B), (C), and (D), the gross receipts, as estab-2

lished using such verification documentation as 3

the Administrator may require, of the eligible 4

entity during 2020 subtracted from the gross 5

receipts of the eligible entity in 2019, if such 6

sum is greater than zero; 7

(B) if the eligible entity was not in oper-8

ation for the entirety of 2019— 9

(i) the difference between— 10

(I) the product obtained by mul-11

tiplying the average monthly gross re-12

ceipts of the eligible entity in 2019 by 13

12; and 14

(II) the product obtained by mul-15

tiplying the average monthly gross re-16

ceipts of the eligible entity in 2020 by 17

12; or 18

(ii) an amount based on a formula de-19

termined by the Administrator; 20

(C) if the eligible entity opened during the 21

period beginning on January 1, 2020, and end-22

ing on the day before the date of enactment of 23

this section— 24
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(i) the expenses described in sub-1

section (c)(5)(A) that were incurred by the 2

eligible entity minus any gross receipts re-3

ceived; or 4

(ii) an amount based on a formula de-5

termined by the Administrator; or 6

(D) if the eligible entity has not yet opened 7

as of the date of application for a grant under 8

subsection (c), but has incurred expenses de-9

scribed in subsection (c)(5)(A) as of the date of 10

enactment of this section— 11

(i) the amount of those expenses; or 12

(ii) an amount based on a formula de-13

termined by the Administrator. 14

For purposes of this paragraph, the pandemic-re-15

lated revenue losses for an eligible entity shall be re-16

duced by any amounts received from a covered loan 17

made under paragraph (36) or (37) of section 7(a) 18

of the Small Business Act (15 U.S.C. 636(a)) in 19

2020 or 2021. 20

(8) PAYROLL COSTS.—The term ‘‘payroll costs’’ 21

has the meaning given the term in section 22

7(a)(36)(A) of the Small Business Act (15 U.S.C. 23

636(a)(36)(A)), except that such term shall not in-24

clude— 25
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(A) qualified wages (as defined in sub-1

section (c)(3) of section 2301 of the CARES 2

Act) taken into account in determining the 3

credit allowed under such section 2301; or 4

(B) premiums taken into account in deter-5

mining the credit allowed under section 6432 of 6

the Internal Revenue Code of 1986. 7

(9) PUBLICLY-TRADED COMPANY.—The term 8

‘‘publicly-traded company’’ means an entity that is 9

majority owned or controlled by an entity that is an 10

issuer, the securities of which are listed on a na-11

tional securities exchange under section 6 of the Se-12

curities Exchange Act of 1934 (15 U.S.C. 78f). 13

(10) TRIBALLY-OWNED CONCERN.—The term 14

‘‘Tribally-owned concern’’ has the meaning given the 15

term in section 124.3 of title 13, Code of Federal 16

Regulations, or any successor regulation. 17

(b) RESTAURANT REVITALIZATION FUND.— 18

(1) IN GENERAL.—There is established in the 19

Treasury of the United States a fund to be known 20

as the Restaurant Revitalization Fund. 21

(2) APPROPRIATIONS.— 22

(A) IN GENERAL.—In addition to amounts 23

otherwise available, there is appropriated to the 24

Restaurant Revitalization Fund for fiscal year 25
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2021, out of any money in the Treasury not 1

otherwise appropriated, $25,000,000,000, to re-2

main available until expended. 3

(B) DISTRIBUTION.— 4

(i) IN GENERAL.—Of the amounts 5

made available under subparagraph (A)— 6

(I) $5,000,000,000 shall be avail-7

able to eligible entities with gross re-8

ceipts during 2019 of not more than 9

$500,000; and 10

(II) $20,000,000,000 shall be 11

available to the Administrator to 12

award grants under subsection (c) in 13

an equitable manner to eligible enti-14

ties of different sizes based on annual 15

gross receipts. 16

(ii) ADJUSTMENTS.—The Adminis-17

trator may make adjustments as necessary 18

to the distribution of funds under clause 19

(i)(II) based on demand and the relative 20

local costs in the markets in which eligible 21

entities operate. 22

(C) GRANTS AFTER INITIAL PERIOD.— 23

Notwithstanding subparagraph (B), on and 24

after the date that is 60 days after the date of 25
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enactment of this section, or another period of 1

time determined by the Administrator, the Ad-2

ministrator may make grants using amounts 3

appropriated under subparagraph (A) to any el-4

igible entity regardless of the annual gross re-5

ceipts of the eligible entity. 6

(3) USE OF FUNDS.—The Administrator shall 7

use amounts in the Fund to make grants described 8

in subsection (c). 9

(c) RESTAURANT REVITALIZATION GRANTS.— 10

(1) IN GENERAL.—Except as provided in sub-11

section (b) and paragraph (3), the Administrator 12

shall award grants to eligible entities in the order in 13

which applications are received by the Adminis-14

trator. 15

(2) APPLICATION.— 16

(A) CERTIFICATION.—An eligible entity 17

applying for a grant under this subsection shall 18

make a good faith certification that— 19

(i) the uncertainty of current eco-20

nomic conditions makes necessary the 21

grant request to support the ongoing oper-22

ations of the eligible entity; and 23

(ii) the eligible entity has not applied 24

for or received a grant under section 324 25
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of the Economic Aid to Hard-Hit Small 1

Businesses, Nonprofits, and Venues Act 2

(title III of division N of Public Law 116– 3

260). 4

(B) PREVENTION OF WASTE, FRAUD, AND 5

ABUSE.—The Administrator may impose re-6

quirements on applicants for the purpose of re-7

ducing waste, fraud, and abuse. 8

(C) BUSINESS IDENTIFIERS.—In accepting 9

applications for grants under this subsection, 10

the Administrator shall prioritize the ability of 11

each applicant to use their existing business 12

identifiers over requiring other forms of reg-13

istration or identification that may not be com-14

mon to their industry and imposing additional 15

burdens on applicants. 16

(3) PRIORITY IN AWARDING GRANTS.— 17

(A) IN GENERAL.—During the initial 21- 18

day period in which the Administrator awards 19

grants under this subsection, the Administrator 20

shall prioritize awarding grants to eligible enti-21

ties that are small business concerns owned 22

controlled by women (as defined in section 3(n) 23

of the Small Business Act (15 U.S.C. 632(n))), 24

small business concerns owned and controlled 25
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by veterans (as defined in section 3(q) of such 1

Act (15 U.S.C. 632(q))), or socially and eco-2

nomically disadvantaged small business con-3

cerns (as defined in section 8(a)(4)(A) of the 4

Small Business Act (15 U.S.C. 637(a)(4)(A))). 5

The Administrator may take such steps as nec-6

essary to ensure that eligible entities described 7

in this subparagraph have access to grant fund-8

ing under this section after the end of such 21- 9

day period. 10

(B) CERTIFICATION.—For purposes of es-11

tablishing priority under subparagraph (A), an 12

applicant shall submit a self-certification of eli-13

gibility for priority with the grant application. 14

(4) GRANT AMOUNT.— 15

(A) AGGREGATE MAXIMUM AMOUNT.—The 16

aggregate amount of grants made to an eligible 17

entity and any affiliated businesses of the eligi-18

ble entity under this subsection— 19

(i) shall not exceed $10,000,000; and 20

(ii) shall be limited to $5,000,000 per 21

physical location of the eligible entity. 22

(B) DETERMINATION OF GRANT 23

AMOUNT.— 24

VerDate Sep 11 2014 00:45 Feb 25, 2021 Jkt 019200 PO 00000 Frm 00333 Fmt 6652 Sfmt 6201 E:\BILLS\H1319.RH H1319pa
m

tm
an

n 
on

 D
S

K
B

C
07

H
B

2P
R

O
D

 w
ith

 B
IL

LS



334 

•HR 1319 RH

(i) IN GENERAL.—Except as provided 1

in this paragraph, the amount of a grant 2

made to an eligible entity under this sub-3

section shall be equal to the pandemic-re-4

lated revenue loss of the eligible entity. 5

(ii) RETURN TO TREASURY.—Any 6

amount of a grant made under this sub-7

section to an eligible entity based on esti-8

mated receipts that is greater than the ac-9

tual gross receipts of the eligible entity in 10

2020 shall be returned to the Treasury. 11

(5) USE OF FUNDS.—During the covered pe-12

riod, an eligible entity that receives a grant under 13

this subsection may use the grant funds for the fol-14

lowing expenses incurred as a direct result of, or 15

during, the COVID–19 pandemic: 16

(A) Payroll costs. 17

(B) Payments of principal or interest on 18

any mortgage obligation (which shall not in-19

clude any prepayment of principal on a mort-20

gage obligation). 21

(C) Rent payments, including rent under a 22

lease agreement (which shall not include any 23

prepayment of rent). 24

(D) Utilities. 25
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(E) Maintenance expenses, including— 1

(i) construction to accommodate out-2

door seating; and 3

(ii) walls, floors, deck surfaces, fur-4

niture, fixtures, and equipment. 5

(F) Supplies, including protective equip-6

ment and cleaning materials. 7

(G) Food and beverage expenses that are 8

within the scope of the normal business practice 9

of the eligible entity before the covered period. 10

(H) Covered supplier costs, as defined in 11

section 7A(a) of the Small Business Act (as re-12

designated, transferred, and amended by sec-13

tion 304(b) of the Economic Aid to Hard-Hit 14

Small Businesses, Nonprofits, and Venues Act 15

(Public Law 116–260)). 16

(I) Operational expenses. 17

(J) Paid sick leave. 18

(K) Any other expenses that the Adminis-19

trator determines to be essential to maintaining 20

the eligible entity. 21

(6) RETURNING FUNDS.—If an eligible entity 22

that receives a grant under this subsection fails to 23

use all grant funds or permanently ceases operations 24

on or before the last day of the covered period, the 25
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eligible entity shall return to the Treasury any funds 1

that the eligible entity did not use for the allowable 2

expenses under paragraph (5). 3

(7) LIMITATION WITH RESPECT TO PRIVATE 4

FUNDS.— 5

(A) DEFINITIONS.—In this paragraph: 6

(i) AFFILIATE.— 7

(I) IN GENERAL.—The term ‘‘af-8

filiate’’ means, with respect to a per-9

son, any other person directly or indi-10

rectly controlling, controlled by, or 11

under direct or indirect common con-12

trol with the person. 13

(II) CONTROL.—For purposes of 14

subclause (I), the term ‘‘control’’ 15

means the ability to make or block 16

management decisions of an entity. 17

(ii) EXECUTIVE.—The term ‘‘execu-18

tive’’ means— 19

(I) any individual who serves an 20

executive or director of a person, in-21

cluding the principal executive officer, 22

principal financial officer, comptroller 23

or principal accounting officer; and 24
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(II) an executive officer, as de-1

fined in section 230.405 of title 17, 2

Code of Federal Regulations, or any 3

successor regulation. 4

(iii) PRIVATE FUND.—The term ‘‘pri-5

vate fund’’ means an issuer that would be 6

an investment company, as defined in the 7

Investment Company Act of 1940 (15 8

U.S.C. 80a–1 et seq.), but for paragraph 9

(1) or (7) of section 3(c) of that Act (15 10

U.S.C. 80a–3(c)). 11

(B) ANTI-EVASION.—No company in which 12

a private fund holds an ownership interest that 13

has, directly or indirectly, received amounts 14

under this subsection may pay any distribu-15

tions, dividends, consulting fees, advisory fees, 16

interest payments, or any other fees, expenses, 17

or charges in excess of 10 percent of the net 18

operating profits of the company operating 19

profits for the calendar year ending December 20

31, 2021 (and for each successive year until the 21

covered period has ended), to— 22

(i) a person registered as an invest-23

ment adviser under the Investment Advis-24
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ers Act of 1940 (15 U.S.C. 80b–1 et seq.) 1

who advises a private fund; 2

(ii) any affiliate of such adviser; 3

(iii) any executive of such adviser or 4

affiliate; or 5

(iv) any employee, consultant, or other 6

person with a contractual relationship to 7

provide services for or on behalf of such 8

adviser or affiliate. 9

SEC. 6004. COMMUNITY NAVIGATOR PILOT PROGRAM. 10

(a) DEFINITIONS.—In this section: 11

(1) ADMINISTRATION.—The term ‘‘Administra-12

tion’’ means the Small Business Administration. 13

(2) ADMINISTRATOR.—The term ‘‘Adminis-14

trator’’ means the Administrator of the Small Busi-15

ness Administration. 16

(3) COMMUNITY NAVIGATOR SERVICES.—The 17

term ‘‘community navigator services’’ means the out-18

reach, education, and technical assistance provided 19

by community navigators that target eligible busi-20

nesses to increase awareness of, and participation in, 21

programs of the Small Business Administration. 22

(4) COMMUNITY NAVIGATOR.—The term ‘‘com-23

munity navigator’’ means a community organization, 24

community financial institution as defined in section 25
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7(a)(36)(A) of the Small Business Act (15 U.S.C. 1

636(a)(36)(A)), or other private nonprofit organiza-2

tion engaged in the delivery of community navigator 3

services. 4

(5) ELIGIBLE BUSINESS.—The term ‘‘eligible 5

business’’ means any small business concern, with 6

priority for small business concerns owned and con-7

trolled by women (as defined in section 3(n) of the 8

Small Business Act (15 U.S.C. 632(n))), small busi-9

ness concerns owned and controlled by veterans (as 10

defined in section 3(q) of such Act (15 U.S.C. 11

632(q))), and socially and economically disadvan-12

taged small business concerns (as defined in section 13

8(a)(4)(A) of the Small Business Act (15 U.S.C. 14

637(a)(4)(A))). 15

(6) PRIVATE NONPROFIT ORGANIZATION.—The 16

term ‘‘private nonprofit organization’’ means an en-17

tity that is described in section 501(c) of the Inter-18

nal Revenue Code of 1986 and exempt from tax 19

under section 501(a) of such Code. 20

(7) RESOURCE PARTNER.—The term ‘‘resource 21

partner’’ means— 22

(A) a small business development center 23

(as defined in section 3 of the Small Business 24

Act (15 U.S.C. 632)); 25
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(B) a women’s business center (as de-1

scribed in section 29 of the Small Business Act 2

(15 U.S.C. 656)); and 3

(C) a chapter of the Service Corps of Re-4

tired Executives (as defined in section 5

8(b)(1)(B) of the Act (15 U.S.C. 6

637(b)(1)(B))). 7

(8) SMALL BUSINESS CONCERN.—The term 8

‘‘small business concern’’ has the meaning given 9

under section 3 of the Small Business Act (15 10

U.S.C. 632). 11

(9) STATE.—The term ‘‘State’’ means a State 12

of the United States, the District of Columbia, the 13

Commonwealth of Puerto Rico, the Virgin Islands, 14

American Samoa, the Commonwealth of the North-15

ern Mariana Islands, and Guam, or an agency, in-16

strumentality, or fiscal agent thereof. 17

(10) UNIT OF GENERAL LOCAL GOVERN-18

MENT.—The term ‘‘unit of general local govern-19

ment’’ means a county, city, town, village, or other 20

general purpose political subdivision of a State. 21

(b) COMMUNITY NAVIGATOR PILOT PROGRAM.— 22

(1) IN GENERAL.—The Administrator of the 23

Small Business Administration shall establish a 24

Community Navigator pilot program to make grants 25
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to, or enter into contracts or cooperative agreements 1

with, private nonprofit organizations, resource part-2

ners, States, Tribes, and units of local government 3

to ensure the delivery of free community navigator 4

services to current or prospective owners of eligible 5

businesses in order to improve access to assistance 6

programs and resources made available because of 7

the COVID–19 pandemic by Federal, State, Tribal, 8

and local entities. 9

(2) APPROPRIATIONS.—In addition to amounts 10

otherwise available, there is appropriated to the Ad-11

ministrator for fiscal year 2021, out of any money 12

in the Treasury not otherwise appropriated, 13

$100,000,000, to remain available until expended, 14

for carrying out this subsection. 15

(c) OUTREACH AND EDUCATION.— 16

(1) PROMOTION.—The Administrator shall de-17

velop and implement a program to promote commu-18

nity navigator services to current or prospective 19

owners of eligible businesses. 20

(2) CALL CENTER.—The Administrator shall 21

establish a telephone hotline to offer information 22

about Federal programs to assist eligible businesses 23

and offer referral services to resource partners, com-24

munity navigators, potential lenders, and other per-25
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sons that the Administrator determines appropriate 1

for current or prospective owners of eligible busi-2

nesses. 3

(3) OUTREACH.—The Administrator shall— 4

(A) conduct outreach and education, in the 5

10 most commonly spoken languages in the 6

United States, to current or prospective owners 7

of eligible businesses on community navigator 8

services and other Federal programs to assist 9

eligible businesses; 10

(B) improve the website of the Administra-11

tion to describe such community navigator serv-12

ices and other Federal programs; and 13

(C) implement an education campaign by 14

advertising in media targeted to current or pro-15

spective owners of eligible businesses. 16

(4) APPROPRIATIONS.—In addition to amounts 17

otherwise available, there is appropriated to the Ad-18

ministrator for fiscal year 2021, out of any money 19

in the Treasury not otherwise appropriated, 20

$75,000,000, to remain available until expended, for 21

carrying out this subsection. 22

(d) SUNSET.—The authority of the Administrator to 23

make grants under this section shall terminate on Decem-24

ber 31, 2025. 25
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SEC. 6005. SHUTTERED VENUE OPERATORS. 1

In addition to amounts otherwise available, there is 2

appropriated for fiscal year 2021, out of any money in 3

the Treasury not otherwise appropriated, $1,250,000,000, 4

to remain available until expended, to carry out section 5

324 of the Economic Aid to Hard-Hit Small Businesses, 6

Nonprofits, and Venues Act (title III of division N of Pub-7

lic Law 116–260), of which $500,000 shall be used to pro-8

vide technical assistance to help applicants access the Sys-9

tem for Award Management (or any successor thereto) or 10

to assist applicants with an alternative grant application 11

system, which the Administrator of the Small Business 12

Administration may develop for use for grant programs 13

of the Small Business Administration. 14

SEC. 6006. DIRECT APPROPRIATIONS. 15

(a) IN GENERAL.—In addition to amounts otherwise 16

available, there is appropriated to the Administrator for 17

fiscal year 2021, out of any money in the Treasury not 18

otherwise appropriated, to remain available until ex-19

pended— 20

(1) $840,000,000 for administrative expenses, 21

including to prevent, prepare for, and respond to the 22

COVID–19 pandemic, domestically or internation-23

ally, including administrative expenses related to 24

paragraphs (36) and (37) of section 7(a) of the 25

Small Business Act, section 324 of the Economic 26
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Aid to Hard-Hit Small Businesses, Nonprofits, and 1

Venues Act (title III of division N of Public Law 2

116–260), section 6002 of this title, and section 3

6003 of this title; and 4

(2) $460,000,000 to carry out the disaster loan 5

program authorized by section 7(b) of the Small 6

Business Act (15 U.S.C. 636(b)), of which 7

$70,000,000 shall be for the cost of direct loans au-8

thorized by such section and $390,000,000 shall be 9

for administrative expenses to carry out such pro-10

gram. 11

(b) INSPECTOR GENERAL.—In addition to amounts 12

otherwise available, there is appropriated to the Inspector 13

General of the Small Business Administration for fiscal 14

year 2021, out of any money in the Treasury not otherwise 15

appropriated, $25,000,000, to remain available until ex-16

pended, for necessary expenses of the Office of Inspector 17

General in carrying out the provisions of the Inspector 18

General Act of 1978. 19
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TITLE VII—COMMITTEE ON 1

TRANSPORTATION AND IN-2

FRASTRUCTURE 3

Subtitle A—Transportation and 4

Infrastructure 5

SEC. 7001. FEDERAL EMERGENCY MANAGEMENT AGENCY 6

APPROPRIATION. 7

In addition to amounts otherwise available, there is 8

appropriated to the Federal Emergency Management 9

Agency for fiscal year 2021, out of any money in the 10

Treasury not otherwise appropriated, $50,000,000,000, to 11

remain available until September 30, 2025, for major dis-12

asters declared pursuant to the Robert T. Stafford Dis-13

aster Relief and Emergency Assistance Act (42 U.S.C. 14

5121 et sec.). 15

SEC. 7002. FUNERAL ASSISTANCE. 16

(a) IN GENERAL.—For the emergency declaration 17

issued by the President on March 13, 2020, pursuant to 18

section 501(b) of the Robert T. Stafford Disaster Relief 19

and Emergency Assistance Act (42 U.S.C. 5191(b)), and 20

for any subsequent major disaster declaration under sec-21

tion 401 of such Act (42 U.S.C. 5170) that supersedes 22

such emergency declaration, the President shall provide fi-23

nancial assistance to an individual or household to meet 24

disaster-related funeral expenses under section 408(e)(1) 25
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of the Robert T. Stafford Disaster Relief and Emergency 1

Assistance Act (42 U.S.C. 5174(e)(1)), for which the Fed-2

eral cost share shall be 100 percent. 3

(b) USE OF FUNDS.—Funds appropriated under sec-4

tion 7001 may be used to carry out subsection (a) of this 5

section. 6

SEC. 7003. ECONOMIC ADJUSTMENT ASSISTANCE. 7

(a) ECONOMIC DEVELOPMENT ADMINISTRATION AP-8

PROPRIATION.—In addition to amounts otherwise avail-9

able, there is appropriated for fiscal year 2021, out of any 10

money in the Treasury not otherwise appropriated, 11

$3,000,000,000, to remain available until September 30, 12

2022, to the Department of Commerce for economic ad-13

justment assistance as authorized by sections 209 and 703 14

of the Public Works and Economic Development Act of 15

1965 (42 U.S.C. 3149 and 3233) to prevent, prepare for, 16

and respond to coronavirus and for necessary expenses for 17

responding to economic injury as a result of coronavirus. 18

(b) Of the funds provided by this section, up to 2 19

percent shall be used for Federal costs to administer such 20

assistance utilizing temporary Federal personnel as may 21

be necessary consistent with the requirements applicable 22

to such administrative funding in fiscal year 2020 to pre-23

vent, prepare for, and respond to coronavirus and which 24

shall remain available until September 30, 2027. 25
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(c) Of the funds provided by this section, 15 percent 1

shall be for assistance to communities that have suffered 2

economic injury as a result of job losses in the travel, tour-3

ism, or outdoor recreation sectors. 4

(d) The total amount provided by this section shall 5

be allocated to eligible recipients in the States and Terri-6

tories according to the total level of economic injury of 7

such States and Territories as a result of coronavirus be-8

ginning on March 1, 2020, as measured by the change 9

in economic activity, demonstrated by current Federal eco-10

nomic data sources such as unemployment claims and 11

gross domestic product, before and after such date. 12

SEC. 7004. GREAT LAKES ST. LAWRENCE SEAWAY DEVELOP-13

MENT CORPORATION OPERATIONS AND 14

MAINTENANCE. 15

In addition to amounts otherwise available, there is 16

appropriated for fiscal year 2021, out of amounts not oth-17

erwise appropriated from the Harbor Maintenance Trust 18

Fund pursuant to section 210 of the Water Resources De-19

velopment Act of 1986 (33 U.S.C. 2238), $1,500,000, to 20

remain available until expended, to prevent, prepare for, 21

and respond to coronavirus by conducting the operations, 22

maintenance, and capital infrastructure activities of the 23

Seaway International Bridge. 24
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SEC. 7005. GRANTS TO THE NATIONAL RAILROAD PAS-1

SENGER CORPORATION. 2

(a) NORTHEAST CORRIDOR APPROPRIATION.—In ad-3

dition to amounts otherwise available, there is appro-4

priated for fiscal year 2021, out of any money in the 5

Treasury not otherwise appropriated, $820,388,160, to re-6

main available until September 30, 2024, for grants as 7

authorized under section 11101(a) of the FAST Act (Pub-8

lic Law 114–94) to prevent, prepare for, and respond to 9

coronavirus. 10

(b) NATIONAL NETWORK APPROPRIATION.—In addi-11

tion to amounts otherwise available, there is appropriated 12

for fiscal year 2021, out of any money in the Treasury 13

not otherwise appropriated, $679,611,840, to remain 14

available until September 30, 2024, for grants as author-15

ized under section 11101(b) of the FAST Act (Public Law 16

114–94) to prevent, prepare for, and respond to 17

coronavirus. 18

(c) LONG-DISTANCE SERVICE RESTORATION AND 19

EMPLOYEE RECALLS.—Not less than $165,926,000 of the 20

aggregate amounts made available under subsections (a) 21

and (b) shall be for use by the National Railroad Pas-22

senger Corporation to— 23

(1) restore, not later than 90 days after the 24

date of enactment of this Act, the frequency of rail 25

service on long-distance routes (as defined in section 26
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24102 of title 49, United States Code) that the Na-1

tional Railroad Passenger Corporation reduced the 2

frequency of on or after July 1, 2020, and continue 3

to operate such service at such frequency; and 4

(2) recall and manage employees furloughed on 5

or after October 1, 2020, as a result of efforts to 6

prevent, prepare for, and respond to coronavirus. 7

(d) USE OF FUNDS IN LIEU OF CAPITAL PAY-8

MENTS.—Not less than $109,805,000 of the aggregate 9

amounts made available under subsections (a) and (b)— 10

(1) shall be for use by the National Railroad 11

Passenger Corporation in lieu of capital payments 12

from States and commuter rail passenger transpor-13

tation providers that are subject to the cost alloca-14

tion policy under section 24905(c) of title 49, United 15

States Code; and 16

(2) notwithstanding sections 24319(g) and 17

24905(c)(1)(A)(i) of title 49, United States Code, 18

such amounts do not constitute cross-subsidization 19

of commuter rail passenger transportation. 20

(e) USE OF FUNDS FOR STATE PAYMENTS FOR 21

STATE-SUPPORTED ROUTES.— 22

(1) IN GENERAL.—Of the amounts made avail-23

able under subsection (b), $174,850,000 shall be for 24

use by the National Railroad Passenger Corporation 25
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to offset amounts required to be paid by States for 1

covered State-supported routes. 2

(2) FUNDING SHARE.—The share of funding 3

provided under paragraph (1) with respect to a cov-4

ered State-supported route shall be distributed as 5

follows: 6

(A) Each covered State-supported route 7

shall receive 7 percent of the costs allocated to 8

the route in fiscal year 2019 under the cost al-9

location methodology adopted pursuant to sec-10

tion 209 of the Passenger Rail Investment and 11

Improvement Act of 2008 (Public Law 110– 12

432). 13

(B) Any remaining amounts after the dis-14

tribution described in subparagraph (A) shall be 15

apportioned to each covered State-supported 16

route in proportion to the passenger revenue of 17

such route and other revenue allocated to such 18

route in fiscal year 2019 divided by the total 19

passenger revenue and other revenue allocated 20

to all covered State-supported routes in fiscal 21

year 2019. 22

(3) COVERED STATE-SUPPORTED ROUTE DE-23

FINED.—In this subsection, the term ‘‘covered 24

State-supported route’’ means a State-supported 25
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route, as such term is defined in section 24102 of 1

title 49, United States Code, but does not include a 2

State-supported route for which service was termi-3

nated on or before February 1, 2020. 4

(f) USE OF FUNDS FOR DEBT REPAYMENT OR PRE-5

PAYMENT.—Not more than $100,885,000 of the aggre-6

gate amounts made available under subsections (a) and 7

(b) shall be— 8

(1) for the repayment or prepayment of debt in-9

curred by the National Railroad Passenger Corpora-10

tion under financing arrangements entered into prior 11

to the date of enactment of this Act; and 12

(2) to pay required reserves, costs, and fees re-13

lated to such debt, including for loans from the De-14

partment of Transportation and loans that would 15

otherwise have been paid from National Railroad 16

Passenger Corporation revenues. 17

(g) PROJECT MANAGEMENT OVERSIGHT.—Not more 18

than $2,000,000 of the aggregate amounts made available 19

under subsections (a) and (b) shall be for activities author-20

ized under section 11101(c) of the FAST Act (Public Law 21

114–94). 22

SEC. 7006. FEDERAL TRANSIT ADMINISTRATION GRANTS. 23

(a) FEDERAL TRANSIT ADMINISTRATION APPRO-24

PRIATION.— 25
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(1) IN GENERAL.—In addition to amounts oth-1

erwise made available, there are appropriated for fis-2

cal year 2021, out of any funds in the Treasury not 3

otherwise appropriated, $30,000,000,000, to remain 4

available until September 30, 2024, that shall— 5

(A) be for grants under chapter 53 of title 6

49, United States Code, to eligible recipients to 7

prevent, prepare for, and respond to 8

coronavirus; and 9

(B) not be subject to any prior restriction 10

on the total amount of funds available for im-11

plementation or execution of programs author-12

ized under sections 5307, 5310, or 5311 of 13

such title. 14

(2) AVAILABILITY OF FUNDS FOR OPERATING 15

EXPENSES.— 16

(A) IN GENERAL.—Notwithstanding sub-17

section (a)(1) or (b) of section 5307 of title 49, 18

United States Code, section 5310(b)(2)(A), or 19

any other provision of chapter 53 of such title, 20

funds provided under this section, other than 21

subsection (b)(4), shall be available for the op-22

erating expenses of transit agencies to prevent, 23

prepare for, and respond to the coronavirus 24
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public health emergency, including, beginning 1

on January 20, 2020— 2

(i) reimbursement for payroll of public 3

transportation (including payroll and ex-4

penses of private providers of public trans-5

portation); 6

(ii) operating costs to maintain service 7

due to lost revenue due as a result of the 8

coronavirus public health emergency, in-9

cluding the purchase of personal protective 10

equipment; and 11

(iii) paying the administrative leave of 12

operations or contractor personnel due to 13

reductions in service. 14

(B) USE OF FUNDS.—Funds described in 15

subparagraph (A) shall be— 16

(i) available for immediate obligation, 17

notwithstanding the requirement for such 18

expenses to be included in a transportation 19

improvement program, long-range trans-20

portation plan, statewide transportation 21

plan, or statewide transportation improve-22

ment program under sections 5303 and 23

5304 of title 49, United States Code; 24
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(ii) directed to payroll and operations 1

of public transportation (including payroll 2

and expenses of private providers of public 3

transportation), unless the recipient cer-4

tifies to the Secretary that the recipient 5

has not furloughed any employees; 6

(iii) subject to the requirements of 7

section 5333 of such title, notwithstanding 8

any waiver authority under section 5324 of 9

such title; and 10

(iv) used to provide a Federal share of 11

the costs for any grant made under this 12

section of 100 percent, notwithstanding 13

any provision of chapter 53 of such title. 14

(b) ALLOCATION OF FUNDS.— 15

(1) URBANIZED AREA FORMULA GRANTS.— 16

(A) IN GENERAL.—Of the amounts made 17

available under subsection (a), $26,086,580,227 18

shall be for grants to recipients and subrecipi-19

ents under section 5307 of title 49, United 20

States Code, and shall be administered as if 21

such funds were provided under section 5307 of 22

such title. 23

(B) ALLOCATION.—Amounts made avail-24

able under subparagraph (A) shall be appor-25
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tioned to urbanized areas based on data con-1

tained in the National Transit Database such 2

that— 3

(i) each urbanized area shall receive 4

an apportionment of an amount that, when 5

combined with amounts that were other-6

wise made available to such urbanized area 7

for similar activities to prevent, prepare 8

for, and respond to coronavirus, is equal to 9

132 percent of the urbanized area’s 2018 10

operating costs; and 11

(ii) for funds remaining after the ap-12

portionment described in clause (i), such 13

funds shall be apportioned such that— 14

(I) each urbanized area that did 15

not receive an apportionment under 16

clause (i) shall receive an apportion-17

ment equal to 25 percent of the ur-18

banized area’s 2018 operating costs; 19

and 20

(II) each urbanized area under 21

clause (i), when the amounts that 22

were otherwise made available, prior 23

to clause (i) to that urbanized area 24

for similar activities to prevent, pre-25
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pare for, and respond to coronavirus 1

are equal to or greater than 130 per-2

cent of the urbanized area’s 2018 op-3

erating costs but do not exceed 132 4

percent of such costs, such urbanized 5

area shall receive an apportionment 6

equal to 10 percent of the urbanized 7

area’s 2018 operating costs, in addi-8

tion to amounts apportioned to the 9

urbanized area under clause (i). 10

(2) FORMULA GRANTS FOR THE ENHANCED 11

MOBILITY OF SENIORS AND INDIVIDUALS WITH DIS-12

ABILITIES.— 13

(A) IN GENERAL.—Of the amounts made 14

available under subsection (a), $50,000,000 15

shall be for grants to recipients or subrecipients 16

eligible under section 5310 of title 49, United 17

States Code, and shall be apportioned in ac-18

cordance with such section. 19

(B) ALLOCATION RATIO.—Amounts made 20

available under subparagraph (A) shall be allo-21

cated in the same ratio as funds were provided 22

under section 5310 of title 49, United States 23

Code, for fiscal year 2020. 24

(3) FORMULA GRANTS FOR RURAL AREAS.— 25
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(A) IN GENERAL.—Of the amounts made 1

available under subsection (a), $280,858,479 2

shall be for grants to recipients or subrecipients 3

eligible under section 5311 of title 49, United 4

States Code, other than subsections (b)(3) and 5

(c)(1)(B) of such section and shall be adminis-6

tered as if the funds were provided under sec-7

tion 5311 of such title. 8

(B) ALLOCATION RATIO.—Amounts made 9

available under subparagraph (A) shall be allo-10

cated to States, as defined in section 5302 of 11

title 49, United States Code, based on data con-12

tained in the National Transit Database, such 13

that— 14

(i) any State that received an amount 15

for similar activities to prevent, prepare 16

for, and respond to coronavirus that is 17

equal to or greater than 150 percent of the 18

combined 2018 rural operating costs of the 19

recipients and subrecipients in such State 20

shall receive an amount equal to 5 percent 21

of such State’s 2018 rural operating costs; 22

(ii) any State that does not receive an 23

allocation under clause (i) that received an 24

amount for similar activities to prevent, 25
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prepare for, and respond to coronavirus 1

that is equal to or greater than 140 per-2

cent of the combined 2018 rural operating 3

costs of the recipients and subrecipients in 4

that State shall receive an amount equal to 5

10 percent of such State’s 2018 rural op-6

erating costs; and 7

(iii) any State that does not receive an 8

allocation under clauses (i) or (ii) shall re-9

ceive an amount equal to 20 percent of 10

such State’s 2018 rural operating costs. 11

(4) CAPITAL INVESTMENTS.— 12

(A) IN GENERAL.—Of the amounts made 13

available under subsection (a)— 14

(i) $1,000,000,000 shall be for grants 15

administered under subsections (d) and (e) 16

of section 5309 of title 49, United States 17

Code, and section 3005(b) of the FAST 18

Act (Public Law 114–94); and 19

(ii) $250,000,000 shall be for grants 20

administered under subsection (h) of sec-21

tion 5309 of title 49, United States Code. 22

(B) FUNDING DISTRIBUTION.— 23

(i) Amounts made available in sub-24

paragraph (A)(i) shall be proportionally 25
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provided to each recipient to all projects 1

with existing full funding grant agreements 2

and all projects under section 3005(b) of 3

Public Law 114–94 that received alloca-4

tions for fiscal year 2019 or 2020, except 5

that recipients with projects open for rev-6

enue service are not eligible to receive a 7

grant under this paragraph. 8

(ii) For amounts made available in 9

subparagraph (A)(ii), eligible recipients 10

shall be any recipient of an allocation 11

under subsection (h) of section 5309 of 12

title 49, United States Code, or an appli-13

cant in the project development phase de-14

scribed in paragraph (2) of such sub-15

section. 16

(iii) Amounts distributed under 17

clauses (i) and (ii) of subparagraph (A) 18

shall be provided notwithstanding the limi-19

tation of any calculation of the maximum 20

amount of Federal financial assistance for 21

the project under subsection (k)(2)(C)(ii) 22

or (h)(7) of section 5309 of title 49, 23

United States Code, or section 3005(b)(9) 24

of the FAST Act (Public Law 114–94). 25
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(5) SECTION 5311(F) SERVICES.— 1

(A) IN GENERAL.—Of the amounts made 2

available under subsection (a) and in addition 3

to the amounts made available under paragraph 4

(3), $100,000,000 shall be available for grants 5

to recipients for bus operators that partner with 6

recipients or subrecipients of funds under sec-7

tion 5311(f) of title 49, United States Code. 8

(B) ALLOCATION RATIO.—Notwithstanding 9

paragraph (3), the Secretary shall allocate 10

amounts under subparagraph (A) in the same 11

ratio as funds were provided under section 12

5311 of title 49, United States Code, for fiscal 13

year 2020. 14

(C) EXCEPTION.—If a State or territory 15

does not have bus providers eligible under sec-16

tion 5311(f) of title 49, United States Code, 17

funds under this paragraph may be used by 18

such State or territory for any expense eligible 19

under section 5311 of title 49, United States 20

Code. 21

(6) PLANNING.— 22

(A) IN GENERAL.—Of the amounts made 23

available under subsection (a), $25,000,000 24

shall be for grants to recipients eligible under 25
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section 5307 of title 49, United States Code, 1

for the planning of public transportation associ-2

ated with the restoration of services as the 3

coronavirus public health emergency concludes 4

and shall be available in accordance with such 5

section. 6

(B) AVAILABILITY OF FUNDS FOR ROUTE 7

PLANNING.—Amounts made available under 8

subparagraph (A) shall be available for route 9

planning designed to— 10

(i) increase ridership and reduce trav-11

el times, while maintaining or expanding 12

the total level of vehicle revenue miles of 13

service provided in the planning period; or 14

(ii) make service adjustments to in-15

crease the quality or frequency of service 16

provided to low-income riders and dis-17

advantaged neighborhoods or communities. 18

(C) LIMITATION.—Amounts made available 19

under subparagraph (A) shall not be used for 20

route planning related to transitioning public 21

transportation service provided as of the date of 22

receipt of funds to a transportation network 23

company or other third-party contract provider, 24
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unless the existing provider of public transpor-1

tation service is a third-party contract provider. 2

(7) RECIPIENTS AND SUBRECIPIENTS REQUIR-3

ING ADDITIONAL ASSISTANCE.— 4

(A) IN GENERAL.—Of the amounts made 5

available under subsection (a), $2,207,561,294 6

shall be for grants to eligible recipients or sub-7

recipients of funds under chapter 53 of title 49, 8

United States Code, that, as a result of 9

COVID–19, require additional assistance to 10

maintain operations. 11

(B) ADMINISTRATION.—Funds made avail-12

able under subparagraph (A) shall, after alloca-13

tion, be administered as if provided under sub-14

sections (b)(1) or (b)(3), as applicable. 15

(C) APPLICATION REQUIREMENTS.— 16

(i) IN GENERAL.—The Secretary may 17

not allocate funds to an eligible recipient 18

or subrecipient of funds under chapter 53 19

of title 49, United States Code, unless the 20

recipient provides to the Secretary— 21

(I) estimates of financial need; 22

(II) data on reductions in farebox 23

or other sources of local revenue for 24

sustained operations; and 25
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(III) a spending plan for such 1

funds. 2

(ii) EVALUATION.— 3

(I) IN GENERAL.—Applications 4

for assistance under this paragraph 5

shall be evaluated by the Secretary 6

based on the level of financial need 7

demonstrated by an eligible recipient 8

or subrecipient, including projections 9

of future financial need to maintain 10

service as a percentage of the 2018 11

operating costs that has not been re-12

placed by the funds made available to 13

the eligible recipient or subrecipient 14

under paragraphs (1) through (5) of 15

this subsection when combined with 16

the amounts allocated to such eligible 17

recipient or subrecipient from funds 18

previously made available for the op-19

erating expenses of transit agencies 20

related to the response to the 21

COVID–19 public health emergency. 22

(II) RESTRICTION.—Amounts 23

made available under this paragraph 24
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shall only be available for operating 1

expenses. 2

(iv) STATE APPLICANTS.—A State 3

may apply for assistance under this para-4

graph on behalf of an eligible recipient or 5

subrecipient, or a group of eligible recipi-6

ents or subrecipients. 7

(D) UNOBLIGATED FUNDS.—If amounts 8

made available under this paragraph remain 9

unobligated on September 30, 2023, such 10

amounts shall be available for any purpose eligi-11

ble under section 5324 of title 49, United 12

States Code. 13

SEC. 7007. RELIEF FOR AIRPORTS. 14

(a) IN GENERAL.— 15

(1) IN GENERAL.—In addition to amounts oth-16

erwise available, there is appropriated for fiscal year 17

2021, out of any funds in the Treasury not other-18

wise appropriated, $8,000,000,000, to remain avail-19

able until September 30, 2024, for assistance to air-20

ports under sections 47101 through 47144 of title 21

49, United States Code, to be made available to pre-22

vent, prepare for, and respond to coronavirus. 23

(2) REQUIREMENTS AND LIMITATIONS.— 24

Amounts made available under this section— 25
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(A) shall not be subject to the require-1

ments of chapter 471 of title 49, United States 2

Code, except the requirements of chapter 471 3

(other than eligibility requirements) shall apply 4

to any contract awarded after the date of enact-5

ment of this Act for airport development; 6

(B) may not be used for any purpose not 7

directly related to the airport; and 8

(C) may not be provided to any airport 9

that was allocated in excess of 4 years of oper-10

ating funds to prevent, prepare for, and re-11

spond to coronavirus in fiscal year 2020. 12

(b) ALLOCATIONS.—The following terms shall apply 13

to the amounts made available under this section: 14

(1) OPERATING EXPENSES AND DEBT SERVICE 15

PAYMENTS.— 16

(A) IN GENERAL.—Not more than 17

$6,492,000,000 shall be made available for pri-18

mary airports, as such term is defined in sec-19

tion 47102 of title 49, United States Code, and 20

certain cargo airports, for costs related to oper-21

ations, personnel, cleaning, sanitization, jani-22

torial services, combating the spread of patho-23

gens at the airport, and debt service payments. 24
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(B) DISTRIBUTION.— Amounts made 1

available under this paragraph— 2

(i) shall not be subject to the reduced 3

apportionments under section 47114(f) of 4

title 49, United States Code; 5

(ii) shall first be apportioned as set 6

forth in sections 47114(c)(1)(A), 7

47114(c)(1)(C)(i), 47114(c)(1)(C)(ii), 8

47114(c)(2)(A), 47114(c)(2)(B), and 9

47114(c)(2)(E) of title 49, United States 10

Code; and 11

(iii) shall not be subject to a max-12

imum apportionment limit set forth in sec-13

tion 47114(c)(1)(B) of title 49, United 14

States Code. 15

(C) REMAINING AMOUNTS.—Any amount 16

remaining after distribution under subpara-17

graph (B) shall be distributed to the sponsor of 18

each primary airport (as such term is defined 19

in section 47102 of title 49, United States 20

Code) based on each such primary airport’s 21

passenger enplanements compared to the total 22

passenger enplanements of all such primary air-23

ports in calendar year 2019. 24
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(2) FEDERAL SHARE FOR DEVELOPMENT 1

PROJECTS.— 2

(A) IN GENERAL.—Not more than 3

$608,000,000 allocated under subsection (a)(1) 4

shall be available to pay a Federal share of 100 5

percent of the costs for any grant awarded in 6

fiscal year 2021, or in fiscal year 2020 with less 7

than a 100-percent Federal share, for an air-8

port development project (as such term is de-9

fined in section 47102 of title 49). 10

(B) REMAINING AMOUNTS.—Any amount 11

remaining under this paragraph shall be distrib-12

uted as described in paragraph (1)(C). 13

(3) NONPRIMARY AIRPORTS.— 14

(A) IN GENERAL.—Not more than 15

$100,000,000 shall be made available for gen-16

eral aviation and commercial service airports 17

that are not primary airports (as such terms 18

are defined in section 47102 of title 49, United 19

States Code) for costs related to operations, 20

personnel, cleaning, sanitization, janitorial serv-21

ices, combating the spread of pathogens at the 22

airport, and debt service payments. 23

(B) DISTRIBUTION.—Amounts made avail-24

able under this paragraph shall be apportioned 25
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to each non-primary airport based on the cat-1

egories published in the most current National 2

Plan of Integrated Airport Systems, reflecting 3

the percentage of the aggregate published eligi-4

ble development costs for each such category, 5

and then dividing the allocated funds evenly 6

among the eligible airports in each category, 7

rounding up to the nearest thousand dollars. 8

(C) REMAINING AMOUNTS.—Any amount 9

remaining under this paragraph shall be distrib-10

uted as described in paragraph (1)(C). 11

(4) AIRPORT CONCESSIONS.— 12

(A) IN GENERAL.—Not more than 13

$800,000,000 shall be made available for spon-14

sors of primary airports to provide relief from 15

rent and minimum annual guarantees to airport 16

concessions, of which at least $640,000,000 17

shall be available to provide relief to eligible 18

small airport concessions and of which at least 19

$160,000,000 shall be available to provide relief 20

to eligible large airport concessions located at 21

primary airports. 22

(B) DISTRIBUTION.—The amounts made 23

available for each set-aside in this paragraph 24

shall be distributed to the sponsor of each pri-25
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mary airport (as such term is defined in section 1

47102 of title 49, United States Code) based on 2

each such primary airport’s passenger 3

enplanements compared to the total passenger 4

enplanements of all such primary airports in 5

calendar year 2019. 6

(C) CONDITIONS.—As a condition of ap-7

proving a grant under this paragraph— 8

(i) the sponsor shall provide such re-9

lief from the date of enactment of this Act 10

until the sponsor has provided relief equal-11

ing the total grant amount, to the extent 12

practicable and to the extent permissible 13

under State laws, local laws, and applicable 14

trust indentures; and 15

(ii) for each set-aside, the sponsor 16

shall provide relief from rent and minimum 17

annual guarantee obligations to each eligi-18

ble airport concession in an amount that 19

reflects each eligible airport concession’s 20

proportional share of the total amount of 21

the rent and minimum annual guarantees 22

of those eligible airport concessions at such 23

airport. 24

(c) ADMINISTRATION.— 25
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(1) ADMINISTRATIVE EXPENSES.—The Admin-1

istrator of the Federal Aviation Administration may 2

retain up to 0.1 percent of the funds provided under 3

this section to fund the award of, and oversight by 4

the Administrator of, grants made under this sec-5

tion. 6

(2) WORKFORCE RETENTION REQUIRE-7

MENTS.— 8

(A) REQUIRED RETENTION.—All airports 9

receiving funds under this section shall continue 10

to employ, through September 30, 2021, at 11

least 90 percent of the number of individuals 12

employed (after making adjustments for retire-13

ments or voluntary employee separations) by 14

the airport as of March 27, 2020. 15

(B) WAIVER OF RETENTION REQUIRE-16

MENT.—The Secretary shall waive the work-17

force retention requirement if the Secretary de-18

termines that— 19

(i) the airport is experiencing eco-20

nomic hardship as a direct result of the re-21

quirement; or 22

(ii) the requirement reduces aviation 23

safety or security. 24
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(C) EXCEPTION.—The workforce retention 1

requirement shall not apply to nonhub airports 2

or nonprimary airports receiving funds under 3

this section. 4

(d) DEFINITIONS.—In this section: 5

(1) ELIGIBLE LARGE AIRPORT CONCESSION.— 6

The term ‘‘eligible large airport concession’’ means 7

a concession (as defined in section 23.3 of title 49, 8

Code of Federal Regulations), that is in-terminal 9

and has maximum gross receipts, averaged over the 10

previous three fiscal years, of more than 11

$56,420,000. 12

(2) ELIGIBLE SMALL AIRPORT CONCESSION.— 13

The term ‘‘eligible small airport concession’’ means 14

a concession (as defined in section 23.3 of title 49, 15

Code of Federal Regulations), that is in-terminal 16

and— 17

(A) a small business with maximum gross 18

receipts, averaged over the previous 3 fiscal 19

years, of less than $56,420,000; or 20

(B) is a joint venture (as defined in section 21

23.3 of title 49, Code of Federal Regulations). 22
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Subtitle B—Aviation 1

Manufacturing Jobs Protection 2

SEC. 7101. DEFINITIONS. 3

In this subtitle: 4

(1) ELIGIBLE EMPLOYEE GROUP.—The term 5

‘‘eligible employee group’’ means the portion of an 6

employer’s United States workforce that— 7

(A) does not exceed 25 percent of the em-8

ployer’s total United States workforce as of 9

April 1, 2020; and 10

(B) contains only employees with a total 11

compensation level of $200,000 or less per year; 12

and 13

(C) is engaged in aviation manufacturing 14

activities and services, or maintenance, repair, 15

and overhaul activities and services. 16

(2) AVIATION MANUFACTURING COMPANY.— 17

The term ‘‘aviation manufacturing company’’ means 18

a corporation, firm, or other business entity— 19

(A) that— 20

(i) actively manufactures an aircraft, 21

aircraft engine, propeller, or a component, 22

part, or systems of an aircraft or aircraft 23

engine under a Federal Aviation Adminis-24

tration production approval; or 25
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(ii) holds a certificate issued under 1

part 145 of title 14, Code of Federal Regu-2

lations, for maintenance, repair, and over-3

haul of aircraft, aircraft engines, compo-4

nents, or propellers. 5

(B) which, as supported by demonstrable 6

evidence— 7

(i) is established, created, or orga-8

nized in the United States or under the 9

laws of the United States; and 10

(ii) has significant operations in, and 11

a majority of its employees engaged in 12

aviation manufacturing activities and serv-13

ices, or maintenance, repair, and overhaul 14

activities and services based in the United 15

States; 16

(C) which, as supported by demonstrable 17

evidence, has involuntarily furloughed or laid 18

off at least 10 percent of its workforce in 2020 19

as compared to 2019 or has experienced at 20

least a 15 percent decline in 2020 revenues as 21

compared to 2019; 22

(D) that, as supported by sworn financial 23

statements or other appropriate data, has iden-24

tified the eligible employee group and the 25
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amount of total compensation level for the eligi-1

ble employee group; 2

(E) that agrees to provide private con-3

tributions and maintain the total compensation 4

level for the eligible employee group for the du-5

ration of an agreement under this subtitle; 6

(F) that agrees to provide immediate no-7

tice and justification to the Secretary of invol-8

untary furloughs or layoffs exceeding 10 per-9

cent of the workforce that is not included in an 10

eligible employee group for the duration of an 11

agreement and receipt of public contributions 12

under this subtitle; 13

(G) that has not conducted involuntary 14

furloughs or reduced pay rates or benefits for 15

the eligible employee group, subject to the em-16

ployer’s right to discipline or terminate an em-17

ployee in accordance with employer policy, be-18

tween the date of application and the date on 19

which such a corporation, firm, or other busi-20

ness entity enters into an agreement with the 21

Secretary under this subtitle; and 22

(H) that— 23

(i) in the case of a corporation, firm, 24

or other business entity including any par-25
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ent company or subsidiary of such a cor-1

poration, firm, or other business entity, 2

that holds any type or production certifi-3

cate or similar authorization issued under 4

section 44704 of title 49, United States 5

Code, with respect to a transport-category 6

airplane covered under part 25 of title 14, 7

Code of Federal Regulations, certificated 8

with a passenger seating capacity of 50 or 9

more, agrees to refrain from conducting in-10

voluntary layoffs or furloughs, or reducing 11

pay rates and benefits, for the eligible em-12

ployee group, subject to the employer’s 13

right to discipline or terminate an em-14

ployee in accordance with employer policy 15

from the date of agreement until Sep-16

tember 30, 2021, or the duration of the 17

agreement and receipt of public contribu-18

tions under this subtitle, whichever period 19

ends later; or 20

(ii) in the case of corporation, firm, or 21

other business entity not specified under 22

subparagraph (i), agrees to refrain from 23

conducting involuntary layoffs or fur-24

loughs, or reducing pay rates and benefits, 25
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for the eligible employee group, subject to 1

the employer’s right to discipline or termi-2

nate an employee in accordance with em-3

ployer policy for the duration of the agree-4

ment and receipt of public contributions 5

under this subtitle. 6

(3) COVID–19 PUBLIC HEALTH EMERGENCY.— 7

The term ‘‘COVID–19 public health emergency’’ 8

means the public health emergency first declared on 9

January 31, 2020, by the Secretary of Health and 10

Human Services under section 319 of the Public 11

Health Service Act (42 U.S.C. 247d) with respect to 12

the 2019 Novel Coronavirus (COVID–19) and in-13

cludes any renewal of such declaration pursuant to 14

such section 319. 15

(4) EMPLOYEE.—The term ‘‘employee’’ has the 16

meaning given that term in section 3 of the Fair 17

Labor Standards Act of 1938 (29 U.S.C. 203). 18

(5) EMPLOYER.—The term ‘‘employer’’ means 19

an aviation manufacturing company that is an em-20

ployer (as defined in section 3 of the Fair Labor 21

Standards Act of 1938 (29 U.S.C. 203)). 22

(6) PRIVATE CONTRIBUTION.—The term ‘‘pri-23

vate contribution’’ means the contribution funded by 24

the employer under this subtitle to maintain 50 per-25
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cent of the eligible employee group’s total compensa-1

tion level, and combined with the public contribu-2

tion, is sufficient to maintain the total compensation 3

level for the eligible employee group as of April 1, 4

2020. 5

(7) PUBLIC CONTRIBUTION.—The term ‘‘public 6

contribution’’ means the contribution funded by the 7

Federal Government under this title to provide 50 8

percent of the eligible employees group’s total com-9

pensation level, and combined with the private con-10

tribution, is sufficient to maintain the total com-11

pensation level for those in the eligible employee 12

group as of April 1, 2020. 13

(8) SECRETARY.—The term ‘‘Secretary’’ means 14

the Secretary of Transportation. 15

(9) TOTAL COMPENSATION LEVEL.—The term 16

‘‘total compensation level’’ means the level of total 17

base compensation and benefits being provided to an 18

eligible employee group employee, excluding overtime 19

and premium pay, and excluding any Federal, State, 20

or local payroll taxes paid, as of April 1, 2020. 21

SEC. 7102. PAYROLL SUPPORT PROGRAM. 22

(a) IN GENERAL.—The Secretary shall establish a 23

payroll support program and enter into agreements with 24

employers who meet the eligibility criteria specified in sub-25
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section (b) and are not ineligible under subsection (c), to 1

provide public contributions to supplement compensation 2

of an eligible employee group. There is appropriated for 3

fiscal year 2021, out of amounts in the Treasury not oth-4

erwise appropriated, $3,000,000,000, to remain available 5

until September 30, 2023, for the Secretary to carry out 6

the payroll support program authorized under the pre-7

ceding sentence for which 1 percent of the funds may be 8

used for implementation costs and administrative ex-9

penses. 10

(b) ELIGIBILITY.—The Secretary shall enter into an 11

agreement and provide public contributions, for a term no 12

longer than 6 months, solely with an employer that— 13

(1) agrees to use the funds received under an 14

agreement exclusively for the continuation of em-15

ployee wages, salaries, and benefits, to maintain the 16

total compensation level for the eligible employee 17

group as of April 1, 2020 for the duration of the 18

agreement, and to facilitate the retention, rehire, or 19

recall of employees of the employer, except that such 20

funds may not be used for back pay of returning re-21

hired or recalled employees; and 22

(2) agrees that any false, fictitious, misleading, 23

or fraudulent information made or submitted by the 24

employer, or the omission of any material fact by the 25
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employer, may subject the employer to criminal, 1

civil, or administrative penalties for fraud, false 2

statements, false claims, or otherwise pursuant to 3

applicable Federal law. 4

(c) INELIGIBILITY.—The Secretary may not enter 5

into any agreement under this section with an employer 6

who was allowed a credit under section 2301 of the 7

CARES Act (26 U.S.C. 3111 note) for any calendar quar-8

ter ending before such agreement is entered into, who re-9

ceived financial assistance under section 4113 of the 10

CARES Act (15 U.S.C. 9073), or who is currently expend-11

ing financial assistance under the paycheck protection pro-12

gram established under section 7(a)(36) of the Small 13

Business Act (15 U.S.C. 636(a)(36)), as of the date the 14

employer submits an application under the payroll support 15

program established under subsection (a). 16

(d) REDUCTIONS.—To address any shortfall in assist-17

ance that would otherwise be provided under this subtitle, 18

the Secretary shall reduce, on a pro rata basis, the finan-19

cial assistance provided under this subtitle. 20

(e) AGREEMENT DEADLINE.—No agreement may be 21

entered into by the Secretary under the payroll support 22

program established under subsection (a) after the last 23

day of the 6 month period that begins on the effective 24
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date of the first agreement entered into under such pro-1

gram. 2

Subtitle C—Continued Assistance 3

to Rail Workers 4

SEC. 7201. ADDITIONAL ENHANCED BENEFITS UNDER THE 5

RAILROAD UNEMPLOYMENT INSURANCE ACT. 6

(a) IN GENERAL.—Section 2(a)(5)(A) of the Railroad 7

Unemployment Insurance Act (45 U.S.C. 352(a)(5)(A)) is 8

amended— 9

(1) in the first sentence— 10

(A) by striking ‘‘March 14, 2021’’ and in-11

serting ‘‘August 29, 2021’’; 12

(B) by striking ‘‘or July 1, 2020’’ and in-13

serting ‘‘July 1, 2020, or July 1, 2021’’; and 14

(2) by adding at the end the following: ‘‘For 15

registration periods beginning after March 14, 2021, 16

but on or before August 29, 2021, the recovery ben-17

efit payable under this subparagraph shall be in the 18

amount of $800.’’. 19

(b) CLARIFICATION ON AUTHORITY TO USE 20

FUNDS.—Funds appropriated under subparagraph (B) of 21

section 2(a)(5) of the Railroad Unemployment Insurance 22

Act (45 U.S.C. 352(a)(5)) shall be available to cover the 23

cost of recovery benefits provided under such section 24

2(a)(5) by reason of the amendments made by subsection 25

VerDate Sep 11 2014 00:45 Feb 25, 2021 Jkt 019200 PO 00000 Frm 00380 Fmt 6652 Sfmt 6201 E:\BILLS\H1319.RH H1319pa
m

tm
an

n 
on

 D
S

K
B

C
07

H
B

2P
R

O
D

 w
ith

 B
IL

LS



381 

•HR 1319 RH

(a) as well as to cover the cost of such benefits provided 1

under such section 2(a)(5) as in effect on the day before 2

the date of enactment of this Act. 3

SEC. 7202. EXTENDED UNEMPLOYMENT BENEFITS UNDER 4

THE RAILROAD UNEMPLOYMENT INSURANCE 5

ACT. 6

(a) IN GENERAL.—Section 2(c)(2)(D) of the Rail-7

road Unemployment Insurance Act (45 U.S.C. 8

352(c)(2)(D)) is amended— 9

(1) in clause (i)— 10

(A) in subclause (I), by striking ‘‘185 11

days’’ and inserting ‘‘305 days’’; 12

(B) in subclause (II), 13

(i) by striking ‘‘19 consecutive 14-day 14

periods’’ and inserting ‘‘31 consecutive 14- 15

day periods’’; and 16

(ii) by striking ‘‘6 consecutive 14-day 17

periods’’ and inserting ‘‘18 consecutive 14- 18

day periods’’; 19

(2) in clause (ii)— 20

(A) by striking ‘‘120 days of unemploy-21

ment’’ and inserting ‘‘240 days of unemploy-22

ment’’; 23
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(B) by striking ‘‘12 consecutive 14-day pe-1

riods’’ and inserting ‘‘24 consecutive 14-day pe-2

riods’’; and 3

(C) by striking ‘‘6 consecutive 14-day peri-4

ods’’ and inserting ‘‘18 consecutive 14-day peri-5

ods’’; and 6

(3) in clause (iii)— 7

(A) by striking ‘‘June 30, 2021’’ and in-8

serting ‘‘June 30, 2022’’; and 9

(B) by striking ‘‘the provisions of clauses 10

(i) and (ii) shall not apply to any employee 11

whose extended benefit period under subpara-12

graph (B) begins after March 14, 2021, and 13

shall not apply to any employee with respect to 14

any registration period beginning after April 5, 15

2021.’’ and inserting ‘‘the provisions of clauses 16

(i) and (ii) shall not apply to any employee with 17

respect to any registration period beginning 18

after August 29, 2021.’’ 19

(b) CLARIFICATION ON AUTHORITY TO USE 20

FUNDS.—Funds appropriated under either the first or 21

second sentence of clause (v) of section 2(c)(2)(D) of the 22

Railroad Unemployment Insurance Act shall be available 23

to cover the cost of additional extended unemployment 24

benefits provided under such section 2(c)(2)(D) by reason 25
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of the amendments made by subsection (a) as well as to 1

cover the cost of such benefits provided under such section 2

2(c)(2)(D) as in effect on the day before the date of enact-3

ment of this Act. 4

SEC. 7203. EXTENSION OF WAIVER OF THE 7-DAY WAITING 5

PERIOD FOR BENEFITS UNDER THE RAIL-6

ROAD UNEMPLOYMENT INSURANCE ACT. 7

(a) IN GENERAL.—Section 2112(a) of the CARES 8

Act (15 U.S.C. 9030(a)) is amended by striking ‘‘March 9

14, 2021’’ and inserting ‘‘August 29, 2021’’. 10

(b) CLARIFICATION ON AUTHORITY TO USE 11

FUNDS.—Funds appropriated under section 2112(c) of 12

the CARES Act (15 U.S.C. 9030(c)) shall be available to 13

cover the cost of additional benefits payable due to section 14

2112(a) of such Act by reason of the amendments made 15

by subsection (a) as well as to cover the cost of such bene-16

fits payable due to such section 2112(a) as in effect on 17

the day before the date of enactment of this Act. 18

SEC. 7204. RAILROAD RETIREMENT BOARD AND OFFICE OF 19

THE INSPECTOR GENERAL FUNDING. 20

In addition to amounts otherwise made available, 21

there are appropriated for fiscal year 2021, out of any 22

money in the Treasury not otherwise appropriated— 23

(1) $27,975,000, to remain available until ex-24

pended, for the Railroad Retirement Board, to pre-25
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vent, prepare for, and respond to coronavirus, of 1

which— 2

(A) $6,800,000 shall be for additional hir-3

ing and overtime bonuses as needed to admin-4

ister the Railroad Unemployment Insurance 5

Act; and 6

(B) $21,175,000 shall be to supplement, 7

not supplant, existing resources devoted to op-8

erations and improvements for the Information 9

Technology Investment Initiatives of the Rail-10

road Retirement Board; and 11

(2) $500,000, to remain available until ex-12

pended, for the Railroad Retirement Board Office of 13

Inspector General for audit, investigatory and review 14

activities, as authorized by the Inspector General 15

Act of 1978. 16

TITLE VIII—COMMITTEE ON 17

VETERANS’ AFFAIRS 18

SEC. 8001. FUNDING FOR CLAIMS AND APPEALS PROC-19

ESSING. 20

In addition to amounts otherwise made available, 21

there is appropriated for fiscal year 2021, out of any 22

money in the Treasury not otherwise appropriated, 23

$272,000,000, to remain available until September 30, 24
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2023, pursuant to sections 308, 310, 7101 through 7113, 1

7701, and 7703 of title 38, United States Code. 2

SEC. 8002. FUNDING AVAILABILITY FOR MEDICAL CARE 3

AND HEALTH NEEDS. 4

In addition to amounts otherwise made available, 5

there is appropriated for fiscal year 2021, out of any 6

money in the Treasury not otherwise appropriated, 7

$13,482,000,000, to remain available until September 30, 8

2023, for allocation under chapters 17, 20, 73, and 81 9

of title 38, United States Code, of which not more than 10

$4,000,000,000 shall be available pursuant to section 11

1703 of title 38, United States Code for health care fur-12

nished through the Veterans Community Care program. 13

SEC. 8003. FUNDING FOR SUPPLY CHAIN MODERNIZATION. 14

In addition to amounts otherwise made available, 15

there is appropriated for fiscal year 2021, out of any 16

money in the Treasury not otherwise appropriated, 17

$100,000,000, to remain available until September 30, 18

2022, for the supply chain modernization initiative under 19

sections 308, 310, and 7301(b) of title 38, United States 20

Code. 21

SEC. 8004. FUNDING FOR STATE HOMES. 22

In addition to amounts otherwise made available, 23

there are appropriated for fiscal year 2021, out of any 24

money in the Treasury not otherwise appropriated— 25
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(1) $500,000,000, to remain available until ex-1

pended, for allocation under sections 8131 through 2

8137 of title 38, United States Code: and 3

(2) $250,000,000, to remain available until 4

September 30, 2022, for a one-time only obligation 5

and expenditure to existing State extended care fa-6

cilities for veterans in proportion to each State’s 7

share of the total resident capacity in such facilities 8

as of the date of enactment of this Act where such 9

capacity includes only veterans on whose behalf the 10

Department pays a per diem payment pursuant to 11

section 1741 or 1745 of title 38, United States 12

Code. 13

SEC. 8005. FUNDING FOR THE DEPARTMENT OF VETERANS 14

AFFAIRS OFFICE OF INSPECTOR GENERAL. 15

In addition to amounts otherwise made available, 16

there is appropriated for fiscal year 2021, out of any 17

money in the Treasury not otherwise appropriated, 18

$10,000,000, to remain available until expended, to carry 19

out audits, investigations, and other oversight activities 20

authorized under the Inspector General Act of 1978 (5 21

U.S.C. App.) of projects and activities carried out pursu-22

ant to this title. 23
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SEC. 8006. COVID–19 VETERAN RAPID RETRAINING ASSIST-1

ANCE PROGRAM. 2

(a) IN GENERAL.—The Secretary of Veterans Affairs 3

shall carry out a program under which the Secretary shall 4

provide up to 12 months of retraining assistance to an 5

eligible veteran for the pursuit of a covered program of 6

education. Such retraining assistance shall be in addition 7

to any other entitlement to educational assistance or bene-8

fits for which a veteran is, or has been, eligible. 9

(b) ELIGIBLE VETERANS.— 10

(1) IN GENERAL.—In this section, the term ‘‘el-11

igible veteran’’ means a veteran who— 12

(A) as of the date of the receipt by the De-13

partment of Veterans Affairs of an application 14

for assistance under this section, is at least 22 15

years of age but not more than 66 years of age; 16

(B) as of such date, is unemployed by rea-17

son of the covered public health emergency, as 18

certified by the veteran; 19

(C) as of such date, is not eligible to re-20

ceive educational assistance under chapter 30, 21

31, 32, 33, or 35 of title 38, United States 22

Code, or chapter 1606 of title 10, United States 23

Code; 24

(D) is not enrolled in any Federal or State 25

jobs program; 26
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(E) is not in receipt of compensation for a 1

service-connected disability rated totally dis-2

abling by reason of unemployability; and 3

(F) will not be in receipt of unemployment 4

compensation (as defined in section 85(b) of the 5

Internal Revenue Code of 1986), including any 6

cash benefit received pursuant to subtitle A of 7

title II of division A of the CARES Act (Public 8

Law 116–136), as of the first day on which the 9

veteran would receive a housing stipend pay-10

ment under this section. 11

(2) TREATMENT OF VETERANS WHO TRANSFER 12

ENTITLEMENT.—For purposes of paragraph (1)(C), 13

a veteran who has transferred all of the veteran’s 14

entitlement to educational assistance under section 15

3319 of title 38, United States Code, shall be con-16

sidered to be a veteran who is not eligible to receive 17

educational assistance under chapter 33 of such 18

title. 19

(3) FAILURE TO COMPLETE.—A veteran who 20

receives retraining assistance under this section to 21

pursue a program of education and who fails to com-22

plete the program of education shall not be eligible 23

to receive additional assistance under this section. 24

(c) COVERED PROGRAMS OF EDUCATION.— 25
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(1) IN GENERAL.—For purposes of this section, 1

a covered program of education is a program of edu-2

cation (as such term is defined in section 3452(b) of 3

title 38, United States Code) for training, pursued 4

on a full-time or part-time basis— 5

(A) that— 6

(i) is approved under chapter 36 of 7

such title; 8

(ii) does not lead to a bachelors or 9

graduate degree; and 10

(iii) is designed to provide training for 11

a high-demand occupation, as determined 12

under paragraph (3); or 13

(B) that is a high technology program of 14

education offered by a qualified provider, under 15

the meaning given such terms in section 116 of 16

the Harry W. Colmery Veterans Educational 17

Assistance Act of 2017 (Public Law 115–48; 38 18

U.S.C. 3001 note). 19

(2) ACCREDITED PROGRAMS.—In the case of an 20

accredited program of education, the program of 21

education shall not be considered a covered program 22

of education under this section if the program has 23

received a show cause order from the accreditor of 24
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the program during the five-year period preceding 1

the date of the enactment of this Act. 2

(3) DETERMINATION OF HIGH-DEMAND OCCU-3

PATIONS.— 4

(A) INITIAL IMPLEMENTATION.—In car-5

rying out this section, the Secretary shall use 6

the list of high-demand occupations compiled by 7

the Commissioner of Labor Statistics until the 8

final list under subparagraph (C) is complete. 9

(B) STUDY REQUIRED.—The Secretary of 10

Veterans Affairs shall enter into an agreement 11

with a federally funded research and develop-12

ment corporation or another appropriate non- 13

Department entity for the conduct of a study to 14

determine which occupations are high-demand 15

occupations. Such study shall be completed not 16

later than 90 days after the date of the enact-17

ment of this Act. 18

(C) FINAL LIST.—The Secretary— 19

(i) may add or remove occupation 20

from the list in use pursuant to subpara-21

graph (A) during the 90-day period fol-22

lowing the completion of the study required 23

by subparagraph (B); 24
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(ii) shall issue a final list of high-de-1

mand occupations for use under this sec-2

tion by not later than 90 days after the 3

date of the completion of the study; and 4

(iii) shall make such final list publicly 5

available on a website of the Department. 6

(D) USE OF LIST.—The Secretary shall 7

use the list developed under this paragraph in 8

order to apply the requirement that retraining 9

assistance under this section is used for train-10

ing for a high-demand occupation, but the Sec-11

retary may remove occupations from the list as 12

the Secretary determines appropriate. 13

(4) FULL-TIME DEFINED.—For purposes of 14

this subsection, the term ‘‘full-time’’ has the mean-15

ing given such term under section 3688 of title 38, 16

United States Code. 17

(d) AMOUNT OF ASSISTANCE.— 18

(1) RETRAINING ASSISTANCE.—The Secretary 19

of Veterans Affairs shall provide to an eligible vet-20

eran pursuing a covered program of education under 21

the retraining assistance program under this section 22

an amount equal to the amount of educational as-23

sistance payable under section 3313(c)(1)(A) of title 24

38, United States Code, for each month the veteran 25
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pursues the covered program of education. Such 1

amount shall be payable directly to the educational 2

institution offering the covered program of education 3

pursued by the veteran as follows: 4

(A) 50 percent of the total amount payable 5

shall be paid when the eligible veteran begins 6

the program of education. 7

(B) 25 percent of the total amount payable 8

shall be paid when the eligible veteran com-9

pletes the program of education. 10

(C) 25 percent of the total amount payable 11

shall be paid when the eligible veteran finds em-12

ployment in a field related to the program of 13

education. 14

(2) FAILURE TO COMPLETE.— 15

(A) PRO-RATED PAYMENTS.—In the case 16

of a veteran who pursues a covered program of 17

education under the retraining assistance pro-18

gram under this section, but who does not com-19

plete the program of education, the Secretary 20

shall pay to the educational institution offering 21

such program of education a pro-rated amount 22

based on the number of months the veteran 23

pursued the program of education in accordance 24

with this paragraph. 25
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(B) PAYMENT OTHERWISE DUE UPON 1

COMPLETION OF PROGRAM.—The Secretary 2

shall pay to the educational institution a pro- 3

rated amount under paragraph (1)(B) when the 4

veteran provides notice to the educational insti-5

tution that the veteran no longer intends to 6

pursue the program of education. 7

(C) NONRECOVERY FROM VETERAN.—In 8

the case of a veteran referred to in subpara-9

graph (A), the educational institution may not 10

seek payment from the veteran for any amount 11

that would have been payable under paragraph 12

(1)(B) had the veteran completed the program 13

of education. 14

(D) PAYMENT DUE UPON EMPLOYMENT.— 15

(i) VETERANS WHO FIND EMPLOY-16

MENT.—In the case of a veteran referred 17

to in subparagraph (A) who finds employ-18

ment in a field related to the program of 19

education during the 180-day period begin-20

ning on the date on which the veteran 21

withdraws from the program of education, 22

the Secretary shall pay to the educational 23

institution a pro-rated amount under para-24
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graph (1)(C) when the veteran finds such 1

employment. 2

(ii) VETERANS WHO DO NOT FIND EM-3

PLOYMENT.—In the case of a veteran re-4

ferred to in subparagraph (A) who does 5

not find employment in a field related to 6

the program of education during the 180- 7

day period beginning on the date on which 8

the veteran withdraws from the program of 9

education— 10

(I) the Secretary shall not make 11

a payment to the educational institu-12

tion under paragraph (1)(C); and 13

(II) the educational institution 14

may not seek payment from the vet-15

eran for any amount that would have 16

been payable under paragraph (1)(C) 17

had the veteran found employment 18

during such 180-day period. 19

(3) HOUSING STIPEND.—For each month that 20

an eligible veteran pursues a covered program of 21

education under the retraining assistance program 22

under this section, the Secretary shall pay to the 23

veteran a monthly housing stipend in an amount 24

equal to— 25
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(A) in the case of a covered program of 1

education leading to a degree, or a covered pro-2

gram of education not leading to a degree, at 3

an institution of higher learning (as that term 4

is defined in section 3452(f) of title 38, United 5

States Code) pursued on more than a half-time 6

basis, the amount specified under subsection 7

(c)(1)(B) of section 3313 of title 38, United 8

States Code; 9

(B) in the case of a covered program of 10

education other than a program of education 11

leading to a degree at an institution other than 12

an institution of higher learning pursued on 13

more than a half-time basis, the amount speci-14

fied under subsection (g)(3)(A)(ii) of such sec-15

tion; or 16

(C) in the case of a covered program of 17

education pursued on less than a half-time 18

basis, or a covered program of education pur-19

sued solely through distance learning on more 20

than a half-time basis, the amount specified 21

under subsection (c)(1)(B)(iii) of such section. 22

(4) FAILURE TO FIND EMPLOYMENT.—The 23

Secretary shall not make a payment under para-24

graph (1)(C) with respect to an eligible veteran who 25
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completes or fails to complete a program of edu-1

cation under the retraining assistance program 2

under this section if the veteran fails to find employ-3

ment in a field related to the program of education 4

within the 180-period beginning on the date on 5

which the veteran withdraws from or completes the 6

program. 7

(e) NO TRANSFERABILITY.—Retraining assistance 8

provided under this section may not be transferred to an-9

other individual. 10

(f) EMPLOYEE ASSISTANCE.—The Secretary of Vet-11

erans Affairs, in consultation with the Secretary of Labor, 12

shall contact each veteran who pursues a covered program 13

of education under this section— 14

(1) not later than 30 days after the date on 15

which the veteran begins the program of education 16

to notify the veteran of the availability of employ-17

ment placement services upon completion of the pro-18

gram; and 19

(2) not later than 14 days after the date on 20

which the veteran completes, or terminates partici-21

pation in, such program to facilitate the provision of 22

employment placement services to such veteran. 23

(g) NONPROFIT ORGANIZATION.— 24
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(1) IN GENERAL.—The Secretary of Veterans 1

Affairs shall seek to enter into a memorandum of 2

understanding with one or more qualified nonprofit 3

organizations for the purpose of facilitating the em-4

ployment of veterans who participate in the retrain-5

ing assistance program under this section. 6

(2) QUALIFIED NONPROFIT ORGANIZATION.— 7

For purposes of this subsection, a qualified non-8

profit organization is a nonprofit organization 9

that— 10

(A) is an association of businesses; and 11

(B) has at least two years of experience 12

providing job placement services for veterans. 13

(h) FOLLOW UP OUTREACH.—The Secretary of Vet-14

erans Affairs, in coordination with the Secretary of Labor, 15

shall contact each veteran who completes a covered pro-16

gram of education under the retraining assistance pro-17

gram under this section 30, 60, 90, and 180 days after 18

the veteran completes such program of education to ask 19

the veteran about the experience of the veteran in the re-20

training assistance program and the veteran’s employment 21

status. 22

(i) QUARTERLY REPORTS.—Not later than the date 23

that is one year after the date of the enactment of this 24

Act, and quarterly thereafter, the Secretary of Labor shall 25
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submit to the Committees on Veterans’ Affairs of the Sen-1

ate and House of Representatives a report containing the 2

following information about veterans who participate in 3

the retraining assistance program under this section: 4

(1) The percentage of such veterans who found 5

employment before the end of the second calendar 6

quarter after exiting the program. 7

(2) The percentage of such veterans who found 8

employment before the end of the fourth calendar 9

quarter after exiting the program. 10

(3) The median earnings of all such veterans 11

for the second quarter after exiting the program. 12

(4) The percentage of such veterans who attain 13

a recognized postsecondary credential during the 12- 14

month period after exiting the program. 15

(j) LIMITATION.—Not more than 17,250 eligible vet-16

erans may receive retraining assistance under this section. 17

(k) TERMINATION.—No retraining assistance may be 18

paid under this section after the date that is 21 months 19

after the date of the enactment of this Act. 20

(l) COMPTROLLER GENERAL REPORT.—Not later 21

than 180 days after the termination of the retraining as-22

sistance program under subsection (k), the Comptroller 23

General shall submit to the Committees on Veterans’ Af-24
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fairs of the Senate and House of Representatives a report 1

on the outcomes and effectiveness of the program. 2

(m) DEFINITIONS.—In this section: 3

(1) The term ‘‘covered public health emer-4

gency’’ means the declaration— 5

(A) of a public health emergency, based on 6

an outbreak of COVID–19 by the Secretary of 7

Health and Human Services under section 319 8

of the Public Health Service Act (42 U.S.C. 9

247d); or 10

(B) of a domestic emergency, based on an 11

outbreak of COVID–19 by the President, the 12

Secretary of Homeland Security, or State, or 13

local authority. 14

(2) The term ‘‘veteran’’ means— 15

(A) a person who served in the active mili-16

tary, naval, or air service, and who was dis-17

charged or released therefrom under conditions 18

other than dishonorable; or 19

(B) a member of a reserve component of 20

the Armed Forces who performs active service 21

for a period of 30 days or longer by reason of 22

the covered public health emergency. 23
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(3) The term ‘‘active service’’ has the meaning 1

given such term in section 101 of title 10, United 2

States Code. 3

(n) FUNDING.—In addition to amounts otherwise 4

available there is appropriated to the Department of Vet-5

erans Affairs for fiscal year 2021, out of any money in 6

the Treasury not otherwise appropriated, $386,000,000, 7

to remain available until expended, to carry out this sec-8

tion. 9

SEC. 8007. PROHIBITION ON COPAYMENTS AND COST SHAR-10

ING FOR VETERANS DURING EMERGENCY RE-11

LATING TO COVID–19. 12

(a) IN GENERAL.—The Secretary of Veterans Af-13

fairs— 14

(1) shall not require a veteran to pay a copay-15

ment or other cost sharing with respect to health 16

care under the laws administered by the Secretary 17

received by the veteran during the period specified in 18

subsection (b); and 19

(2) shall reimburse any veteran who paid a co-20

payment or other cost sharing for health care under 21

the laws administered by the Secretary received by 22

the veteran during such period the amount paid by 23

the veteran. 24
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(b) PERIOD SPECIFIED.—The period specified in this 1

subsection is the period beginning on April 6, 2020, and 2

ending on September 30, 2021. 3

(c) FUNDING.—In addition to amounts otherwise 4

available, there is appropriated to the Secretary of Vet-5

erans Affairs for fiscal year 2021, out of any money in 6

the Treasury not otherwise appropriated, $2,000,000,000, 7

to remain available until expended, to carry out this sec-8

tion. 9

TITLE IX—COMMITTEE ON WAYS 10

AND MEANS 11

Subtitle A—Crisis Support for 12

Unemployed Workers 13

SEC. 9001. SHORT TITLE. 14

This subtitle may be cited as the ‘‘Crisis Support for 15

Unemployed Workers Act’’. 16

PART 1—EXTENSION OF CARES ACT 17

UNEMPLOYMENT PROVISIONS 18

SEC. 9011. EXTENSION OF PANDEMIC UNEMPLOYMENT AS-19

SISTANCE. 20

(a) IN GENERAL.—Section 2102(c) of the CARES 21

Act (15 U.S.C. 9021(c)) is amended— 22

(1) in paragraph (1)— 23

(A) by striking ‘‘paragraphs (2) and (3)’’ 24

and inserting ‘‘paragraph (2)’’; and 25
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(B) in subparagraph (A)(ii), by striking 1

‘‘March 14, 2021’’ and inserting ‘‘August 29, 2

2021’’; and 3

(2) by striking paragraph (3) and redesignating 4

paragraph (4) as paragraph (3). 5

(b) INCREASE IN NUMBER OF WEEKS.—Section 6

2102(c)(2) of such Act (15 U.S.C. 9021(c)(2)) is amend-7

ed— 8

(1) by striking ‘‘50 weeks’’ and inserting ‘‘74 9

weeks’’; and 10

(2) by striking ‘‘50-week period’’ and inserting 11

‘‘74-week period’’. 12

(c) HOLD HARMLESS FOR PROPER ADMINISTRA-13

TION.—In the case of an individual who is eligible to re-14

ceive pandemic unemployment assistance under section 15

2102 of the CARES Act (15 U.S.C. 9021) as of the day 16

before the date of enactment of this Act and on the date 17

of enactment of this Act becomes eligible for pandemic 18

emergency unemployment compensation under section 19

2107 of the CARES Act (15 U.S.C. 9025) by reason of 20

the amendments made by section 9016(b) of this title, any 21

payment of pandemic unemployment assistance under 22

such section 2102 made after the date of enactment of 23

this Act to such individual during an appropriate period 24

of time, as determined by the Secretary of Labor, that 25
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should have been made under such section 2107 shall not 1

be considered to be an overpayment of assistance under 2

such section 2102, except that an individual may not re-3

ceive payment for assistance under section 2102 and a 4

payment for assistance under section 2107 for the same 5

week of unemployment. 6

(d) EFFECTIVE DATE.—The amendments made by 7

subsections (a) and (b) shall apply as if included in the 8

enactment of the CARES Act (Public Law 116–136), ex-9

cept that no amount shall be payable by virtue of such 10

amendments with respect to any week of unemployment 11

commencing before the date of the enactment of this Act. 12

SEC. 9012. EXTENSION OF EMERGENCY UNEMPLOYMENT 13

RELIEF FOR GOVERNMENTAL ENTITIES AND 14

NONPROFIT ORGANIZATIONS. 15

(a) IN GENERAL.—Section 903(i)(1)(D) of the Social 16

Security Act (42 U.S.C. 1103(i)(1)(D)) is amended by 17

striking ‘‘March 14, 2021’’ and inserting ‘‘August 29, 18

2021’’. 19

(b) INCREASE IN REIMBURSEMENT RATE.—Section 20

903(i)(1)(B) of such Act (42 U.S.C. 1103(i)(1)(B)) is 21

amended— 22

(1) in the first sentence, by inserting ‘‘and ex-23

cept as otherwise provided in this subparagraph’’ 24
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after ‘‘as determined by the Secretary of Labor’’; 1

and 2

(2) by inserting after the first sentence the fol-3

lowing: ‘‘With respect to the amounts of such com-4

pensation paid for weeks of unemployment beginning 5

after March 31, 2021, and ending on or before Au-6

gust 29, 2021, the preceding sentence shall be ap-7

plied by substituting ‘75 percent’ for ‘one-half’.’’. 8

SEC. 9013. EXTENSION OF FEDERAL PANDEMIC UNEMPLOY-9

MENT COMPENSATION. 10

(a) IN GENERAL.—Section 2104(e)(2) of the CARES 11

Act (15 U.S.C. 9023(e)(2)) is amended by striking 12

‘‘March 14, 2021’’ and inserting ‘‘August 29, 2021’’. 13

(b) AMOUNT.—Section 2104(b)(3)(A) of such Act 14

(15 U.S.C. 9023(b)(3)(A)) is amended by adding at the 15

end the following: 16

‘‘(iii) For weeks of unemployment 17

ending after March 14, 2021, and ending 18

on or before August 29, 2021, $400.’’. 19

(c) DISREGARD OF CERTAIN ADDITIONAL COM-20

PENSATION FOR PURPOSES OF MEDICAID AND CHIP.— 21

Section 2104(h) of the CARES Act (15 U.S.C. 9023(h)) 22

is amended by striking ‘‘Federal pandemic unemployment 23

compensation’’ and inserting ‘‘Federal Pandemic Unem-24
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ployment Compensation or Mixed Earner Unemployment 1

Compensation’’. 2

SEC. 9014. EXTENSION OF FULL FEDERAL FUNDING OF THE 3

FIRST WEEK OF COMPENSABLE REGULAR 4

UNEMPLOYMENT FOR STATES WITH NO WAIT-5

ING WEEK. 6

(a) IN GENERAL.—Section 2105(e)(2) of the CARES 7

Act (15 U.S.C. 9024(e)(2)) is amended by striking 8

‘‘March 14, 2021’’ and inserting ‘‘August 29, 2021’’. 9

(b) FULL REIMBURSEMENT.—Paragraph (3) of sec-10

tion 2105(c) of such Act (15 U.S.C. 9024(c)) is repealed 11

and such section shall be applied to weeks of unemploy-12

ment to which an agreement under section 2105 of such 13

Act applies as if such paragraph had not been enacted. 14

SEC. 9015. EXTENSION OF EMERGENCY STATE STAFFING 15

FLEXIBILITY. 16

Section 4102(b) of the Families First Coronavirus 17

Response Act (26 U.S.C. 3304 note), in the second sen-18

tence, is amended by striking ‘‘March 14, 2021’’ and in-19

serting ‘‘August 29, 2021’’. 20

SEC. 9016. EXTENSION OF PANDEMIC EMERGENCY UNEM-21

PLOYMENT COMPENSATION. 22

(a) IN GENERAL.—Section 2107(g) of the CARES 23

Act (15 U.S.C. 9025(g)) is amended to read as follows: 24
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‘‘(g) APPLICABILITY.—An agreement entered into 1

under this section shall apply to weeks of unemployment— 2

‘‘(1) beginning after the date on which such 3

agreement is entered into; and 4

‘‘(2) ending on or before August 29, 2021.’’. 5

(b) INCREASE IN NUMBER OF WEEKS.—Section 6

2107(b)(2) of such Act (15 U.S.C. 9025(b)(2)) is amend-7

ed by striking ‘‘24’’ and inserting ‘‘48’’. 8

(c) COORDINATION RULES.— 9

(1) COORDINATION OF PANDEMIC EMERGENCY 10

UNEMPLOYMENT COMPENSATION WITH EXTENDED 11

COMPENSATION.— 12

(A) INDIVIDUALS RECEIVING EXTENDED 13

COMPENSATION AS OF THE DATE OF ENACT-14

MENT.—Section 2107(a)(5) of such Act (15 15

U.S.C. 9025(a)(5)) is amended— 16

(i) by striking ‘‘RULE.—An agree-17

ment’’ and inserting the following: 18

‘‘RULES.— 19

‘‘(A) IN GENERAL.—Subject to subpara-20

graph (B), an agreement’’; and 21

(ii) by adding at the end the fol-22

lowing: 23

‘‘(B) SPECIAL RULE.—In the case of an 24

individual who is receiving extended compensa-25
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tion under the State law for the week that in-1

cludes the date of enactment of this subpara-2

graph (without regard to the amendments made 3

by subsections (a) and (b) of section 9016 of 4

the Crisis Support for Unemployed Workers 5

Act), such individual shall not be eligible to re-6

ceive pandemic emergency unemployment com-7

pensation by reason of such amendments until 8

such individual has exhausted all rights to such 9

extended benefits.’’. 10

(B) ELIGIBILITY FOR EXTENDED COM-11

PENSATION.—Section 2107(a) of such Act (15 12

U.S.C. 9025(a)) is amended by adding at the 13

end the following: 14

‘‘(8) SPECIAL RULE FOR EXTENDED COM-15

PENSATION.—At the option of a State, for any 16

weeks of unemployment beginning after the date of 17

the enactment of this paragraph and ending on or 18

before August 29, 2021, an individual’s eligibility 19

period (as described in section 203(c) of the Fed-20

eral-State Extended Unemployment Compensation 21

Act of 1970 (26 U.S.C. 3304 note)) shall, for pur-22

poses of any determination of eligibility for extended 23

compensation under the State law of such State, be 24

considered to include any week which begins— 25

VerDate Sep 11 2014 00:45 Feb 25, 2021 Jkt 019200 PO 00000 Frm 00407 Fmt 6652 Sfmt 6201 E:\BILLS\H1319.RH H1319pa
m

tm
an

n 
on

 D
S

K
B

C
07

H
B

2P
R

O
D

 w
ith

 B
IL

LS



408 

•HR 1319 RH

‘‘(A) after the date as of which such indi-1

vidual exhausts all rights to pandemic emer-2

gency unemployment compensation; and 3

‘‘(B) during an extended benefit period 4

that began on or before the date described in 5

subparagraph (A).’’. 6

(d) EFFECTIVE DATE.—The amendments made by 7

this section shall apply as if included in the enactment 8

of the CARES Act (Public Law 116–136), except that no 9

amount shall be payable by virtue of such amendments 10

with respect to any week of unemployment commencing 11

before the date of the enactment of this Act. 12

SEC. 9017. EXTENSION OF TEMPORARY FINANCING OF 13

SHORT-TIME COMPENSATION PAYMENTS IN 14

STATES WITH PROGRAMS IN LAW. 15

Section 2108(b)(2) of the CARES Act (15 U.S.C. 16

9026(b)(2)) is amended by striking ‘‘March 14, 2021’’ 17

and inserting ‘‘August 29, 2021’’. 18

SEC. 9018. EXTENSION OF TEMPORARY FINANCING OF 19

SHORT-TIME COMPENSATION AGREEMENTS 20

FOR STATES WITHOUT PROGRAMS IN LAW. 21

Section 2109(d)(2) of the CARES Act (15 U.S.C. 22

9027(d)(2)) is amended by striking ‘‘March 14, 2021’’ 23

and inserting ‘‘August 29, 2021’’. 24
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PART 2—EXTENSION OF FFCRA UNEMPLOYMENT 1

PROVISIONS 2

SEC. 9021. EXTENSION OF TEMPORARY ASSISTANCE FOR 3

STATES WITH ADVANCES. 4

Section 1202(b)(10)(A) of the Social Security Act 5

(42 U.S.C. 1322(b)(10)(A)) is amended by striking 6

‘‘March 14, 2021’’ and inserting ‘‘August 29, 2021’’. 7

SEC. 9022. EXTENSION OF FULL FEDERAL FUNDING OF EX-8

TENDED UNEMPLOYMENT COMPENSATION. 9

Section 4105 of the Families First Coronavirus Re-10

sponse Act (26 U.S.C. 3304 note) is amended by striking 11

‘‘March 14, 2021’’ each place it appears and inserting 12

‘‘August 29, 2021’’. 13

PART 3—DEPARTMENT OF LABOR FUNDING FOR 14

TIMELY, ACCURATE, AND EQUITABLE PAYMENT 15

SEC. 9031. FUNDING FOR ADMINISTRATION. 16

In addition to amounts otherwise available, there is 17

appropriated to the Employment and Training Adminis-18

tration of the Department of Labor for fiscal year 2021, 19

out of any money in the Treasury not otherwise appro-20

priated, $8,000,000, to remain available until expended, 21

for necessary expenses to carry out Federal activities re-22

lating to the administration of unemployment compensa-23

tion programs. 24
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SEC. 9032. FUNDING FOR FRAUD PREVENTION, EQUITABLE 1

ACCESS, AND TIMELY PAYMENT TO ELIGIBLE 2

WORKERS. 3

(a) IN GENERAL.—In addition to amounts otherwise 4

available, there is appropriated to the Secretary of Labor 5

for fiscal year 2021, out of any money in the Treasury 6

not otherwise appropriated, $2,000,000,000, to remain 7

available until expended, to detect and prevent fraud, pro-8

mote equitable access, and ensure the timely payment of 9

benefits with respect to unemployment insurance pro-10

grams, including programs extended under this subtitle. 11

(b) USE OF FUNDS.—Amounts made available under 12

subsection (a) may be used— 13

(1) for Federal administrative costs related to 14

the purposes described in subsection (a); 15

(2) for systemwide infrastructure investment 16

and development related to such purposes; 17

(3) to make grants to States or territories ad-18

ministering unemployment insurance programs de-19

scribed in subsection (a) for such purposes, includ-20

ing the establishment of procedures or the building 21

of infrastructure to verify or validate identity, imple-22

ment Federal guidance regarding fraud detection 23

and prevention, and accelerate claims processing or 24

process claims backlogs due to the pandemic; and 25
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(4) for transfer to the Inspector General of the 1

Department of Labor, to the Attorney General, to 2

the Commissioner of Internal Revenue, or to other 3

Federal agencies investigating identity theft crime 4

affecting Federal unemployment benefits, as deter-5

mined appropriate by the Secretary, for the develop-6

ment of State tools for fraud detection or prevention 7

or for the investigation or prosecution of fraud. 8

(c) RESTRICTIONS ON GRANTS TO STATES AND TER-9

RITORIES.—As a condition of receiving a grant under sub-10

section (b)(3), the Secretary may require that a State or 11

territory receiving such a grant shall— 12

(1) use such program integrity tools as the Sec-13

retary may specify; and 14

(2) as directed by the Secretary, conduct user 15

accessibility testing on any new system developed by 16

the Secretary pursuant to subsection (b)(2). 17

Subtitle B—Emergency Assistance 18

to Families Through Home Vis-19

iting Programs 20

SEC. 9101. EMERGENCY ASSISTANCE TO FAMILIES 21

THROUGH HOME VISITING PROGRAMS. 22

Title V of the Social Security Act (42 U.S.C. 701- 23

713) is amended by inserting after section 511 the fol-24

lowing: 25
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‘‘SEC. 511A. EMERGENCY ASSISTANCE TO FAMILIES 1

THROUGH HOME VISITING PROGRAMS. 2

‘‘(a) SUPPLEMENTAL APPROPRIATION.—In addition 3

to amounts otherwise appropriated, out of any money in 4

the Treasury of the United States not otherwise appro-5

priated, there are appropriated to the Secretary 6

$150,000,000, to remain available through September 30, 7

2022, to enable eligible entities to conduct programs in 8

accordance with section 511 and subsection (c) of this sec-9

tion. 10

‘‘(b) ELIGIBILITY FOR FUNDS.—To be eligible to re-11

ceive funds made available by subsection (a) of this sec-12

tion, an entity shall— 13

‘‘(1) as of the date of the enactment of this sec-14

tion, be conducting a program under section 511; 15

‘‘(2) ensure the modification of grants, con-16

tracts, and other agreements, as applicable, executed 17

under section 511 under which the program is con-18

ducted as are necessary to provide that, during the 19

period that begins with the date of the enactment of 20

this section and ends with the end of the 2nd suc-21

ceeding fiscal year after the funds are awarded, the 22

entity shall— 23

‘‘(A) not reduce funding for, or staffing 24

levels of, the program on account of reduced en-25

rollment in the program; and 26
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‘‘(B) when using funds to provide emer-1

gency supplies to eligible families receiving 2

grant services under section 511, ensure coordi-3

nation with local diaper banks to the extent 4

practicable; and 5

‘‘(3) reaffirm that, in conducting the program, 6

the entity will focus on priority populations (as de-7

fined in section 511(d)(4)). 8

‘‘(c) USES OF FUNDS.—An entity to which funds are 9

provided under this section may use the funds— 10

‘‘(1) to serve families with home visits or with 11

virtual visits, that may be conducted by the use of 12

electronic information and telecommunications tech-13

nologies, in a service delivery model described in sec-14

tion 511(d)(3)(A); 15

‘‘(2) to pay hazard pay or other additional staff 16

costs associated with providing home visits or ad-17

ministration for programs funded under section 511; 18

‘‘(3) to train home visitors employed by the en-19

tity in conducting a virtual home visit and in emer-20

gency preparedness and response planning for fami-21

lies served, and may include training on how to safe-22

ly conduct intimate partner violence screenings, and 23

training on safety and planning for families served 24
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to support the family outcome improvements listed 1

in section 511(d)(2)(B); 2

‘‘(4) for the acquisition by families served by 3

programs under section 511 of such technological 4

means as are needed to conduct and support a vir-5

tual home visit; 6

‘‘(5) to provide emergency supplies (such as 7

diapers and diapering supplies including diaper 8

wipes and diaper cream, necessary to ensure that a 9

child using a diaper is properly cleaned and pro-10

tected from diaper rash, formula, food, water, hand 11

soap and hand sanitizer) to an eligible family (as de-12

fined in section 511(k)(2)); 13

‘‘(6) to coordinate with and provide reimburse-14

ment for supplies to diaper banks when using such 15

entities to provide emergency supplies specified in 16

paragraph (5); and 17

‘‘(7) to provide prepaid grocery cards to an eli-18

gible family (as defined in section 511(k)(2)) partici-19

pating in the maternal, infant, and early childhood 20

home visiting program under section 511 for the 21

purpose of enabling the family to meet the emer-22

gency needs of the family.’’. 23
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Subtitle C—Emergency Assistance 1

to Children and Families 2

SEC. 9201. PANDEMIC EMERGENCY ASSISTANCE FUND. 3

Section 403 of the Social Security Act (42 U.S.C. 4

603) is amended by adding at the end the following: 5

‘‘(c) PANDEMIC EMERGENCY ASSISTANCE FUND.— 6

‘‘(1) ESTABLISHMENT.—There is established in 7

the Treasury of the United States a fund which 8

shall be known as the ‘Pandemic Emergency Assist-9

ance Fund’ (in this section referred to as the 10

‘Fund’) for the duration of the applicable period. 11

‘‘(2) DEPOSITS INTO FUND.—Out of any money 12

in the Treasury of the United States not otherwise 13

appropriated, there are appropriated for payment to 14

the Fund $1,000,000,000, to remain available until 15

expended. 16

‘‘(3) RESERVATION OF FUNDS FOR TECHNICAL 17

ASSISTANCE.—Of the amount specified in paragraph 18

(2), the Secretary shall reserve $2,000,000 for ad-19

ministrative expenses and the provision of technical 20

assistance to States and Indian tribes with respect 21

to the use of funds provided under this subsection. 22

‘‘(4) ALLOTMENTS.— 23

‘‘(A) 50 STATES AND THE DISTRICT OF 24

COLUMBIA.— 25
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‘‘(i) TOTAL AMOUNT TO BE ALLOT-1

TED.—The Secretary shall allot a total of 2

92.5 percent of the amount specified in 3

paragraph (2) that is not reserved under 4

paragraph (3) among the States that are 5

not a territory and that are operating a 6

program funded under this part, in accord-7

ance with clause (ii) of this subparagraph. 8

‘‘(ii) ALLOTMENT FORMULA.—The 9

Secretary shall allot to each such State the 10

sum of the following percentages of the 11

total amount described in clause (i): 12

‘‘(I) 50 percent, multiplied by— 13

‘‘(aa) the population of chil-14

dren in the State, determined on 15

the basis of the most recent pop-16

ulation estimates as determined 17

by the Bureau of the Census; di-18

vided by 19

‘‘(bb) the total population of 20

children in the States that are 21

not territories, as so determined; 22

plus 23

‘‘(II) 50 percent, multiplied by— 24
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‘‘(aa) the total amount ex-1

pended by the State for basic as-2

sistance, non-recurrent short 3

term benefits, and emergency as-4

sistance in fiscal year 2019, as 5

reported by the State under sec-6

tion 411; divided by 7

‘‘(bb) the total amount ex-8

pended by the States that are not 9

territories for basic assistance, 10

non-recurrent short term bene-11

fits, and emergency assistance in 12

fiscal year 2019, as so reported 13

by the States. 14

‘‘(B) TERRITORIES AND INDIAN TRIBES.— 15

The Secretary shall allot among the territories 16

and Indian tribes otherwise eligible for a grant 17

under this part such portions of 7.5 percent of 18

the amount specified in paragraph (2) that are 19

not reserved under paragraph (3) as the Sec-20

retary deems appropriate based on the needs of 21

the territory or tribe involved. 22

‘‘(C) EXPENDITURE COMMITMENT RE-23

QUIREMENT.—To receive the full amount of 24

funding payable under this subsection, a State 25
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or Indian tribe shall inform the Secretary as to 1

whether it intends to use all of its allotment 2

under this paragraph and provide that informa-3

tion— 4

‘‘(i) in the case of a State that is not 5

a territory, within 45 days after the date 6

of the enactment of this subsection; or 7

‘‘(ii) in the case of a territory or an 8

Indian tribe, within 90 days after such 9

date of enactment. 10

‘‘(5) GRANTS.— 11

‘‘(A) IN GENERAL.—The Secretary shall 12

provide funds to each State and Indian tribe to 13

which an amount is allotted under paragraph 14

(4), from the amount so allotted. 15

‘‘(B) TREATMENT OF UNUSED FUNDS.— 16

‘‘(i) REALLOTMENT.—The Secretary 17

shall reallot in accordance with paragraph 18

(4) all funds provided to any State or In-19

dian tribe under this subsection that are 20

unused, among the other States and In-21

dian tribes eligible for funds under this 22

subsection. For purposes of paragraph (4), 23

the Secretary shall treat the funds as if in-24
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cluded in the amount specified in para-1

graph (2). 2

‘‘(ii) PROVISION.—The Secretary shall 3

provide funds to each such other State or 4

Indian tribe in an amount equal to the 5

amount so reallotted. 6

‘‘(6) RECIPIENT OF FUNDS PROVIDED FOR TER-7

RITORIES.—In the case of a territory not operating 8

a program funded under this part, the Secretary 9

shall provide the funds required to be provided to 10

the territory under this subsection, to the agency 11

that administers the bulk of local human services 12

programs in the territory. 13

‘‘(7) USE OF FUNDS.— 14

‘‘(A) IN GENERAL.—A State or Indian 15

tribe to which funds are provided under this 16

subsection may use the funds only for non-re-17

current short term benefits, whether in the 18

form of cash or in other forms. 19

‘‘(B) LIMITATION ON USE FOR ADMINIS-20

TRATIVE EXPENSES.—A State to which funds 21

are provided under this subsection shall not ex-22

pend more than 15 percent of the funds for ad-23

ministrative purposes. 24
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‘‘(C) NONSUPPLANTATION.—Funds pro-1

vided under this subsection shall be used to 2

supplement and not supplant other Federal, 3

State, or tribal funds for services and activities 4

that promote the purposes of this part. 5

‘‘(D) EXPENDITURE DEADLINE.— 6

‘‘(i) IN GENERAL.—Except as pro-7

vided in clause (ii), a State or Indian tribe 8

to which funds are provided under this 9

subsection shall expend the funds not later 10

than the end of fiscal year 2022. 11

‘‘(ii) EXCEPTION FOR REALLOTTED 12

FUNDS.—A State or Indian tribe to which 13

funds are provided under paragraph (5)(B) 14

shall expend the funds within 12 months 15

after receipt. 16

‘‘(8) EXPENDITURE REPORTS.— 17

‘‘(A) IN GENERAL.—On expending all 18

funds provided to a State or Indian tribe under 19

this subsection, the entity shall submit to the 20

Secretary a written report that describes how 21

the funds were expended, which report shall be 22

so submitted— 23
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‘‘(i) if the entity is a State that is not 1

a territory, within 90 days after expendi-2

ture; or 3

‘‘(ii) if the entity is a territory or is 4

operating a tribal program funded under 5

this part, within 120 days after expendi-6

ture. 7

‘‘(B) AUTHORITY TO COLLECT AND AD-8

JUST EXPENDITURE DATA.—For the purpose of 9

determining whether a State has expended the 10

funds provided to the State under this sub-11

section, the Secretary may— 12

‘‘(i) develop a mechanism for col-13

lecting the expenditure data; 14

‘‘(ii) make appropriate adjustments to 15

the data, on a State-by-State basis, to en-16

sure that the data are comparable with re-17

spect to the groups of families served and 18

the types of aid provided; and 19

‘‘(iii) set deadlines for making revi-20

sions to the data. 21

‘‘(9) SUSPENSION OF TERRITORY SPENDING 22

CAP.—Section 1108 shall not apply with respect to 23

any funds provided under this subsection. 24
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‘‘(10) IMPLEMENTATION.—The Secretary shall 1

implement this subsection as soon as is practicable, 2

pursuant to appropriate guidance to States. 3

‘‘(11) DEFINITIONS.—In this subsection: 4

‘‘(A) APPLICABLE PERIOD.—The term ‘ap-5

plicable period’ means the period that begins 6

with April 1, 2021, and ends with September 7

30, 2022. 8

‘‘(B) NON-RECURRENT SHORT TERM BEN-9

EFITS.—The term ‘non-recurrent short term 10

benefits’ has the meaning given the term in 11

OMB approved Form ACF-196R, published on 12

July 31, 2014. 13

‘‘(C) STATE.—The term ‘State’ means the 14

50 States of the United States, the District of 15

Columbia, and the territories. 16

‘‘(D) TERRITORY.—The term ‘territory’ 17

means the Commonwealth of Puerto Rico, the 18

United States Virgin Islands, Guam, American 19

Samoa, and the Commonwealth of the Northern 20

Mariana Islands.’’. 21
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Subtitle D—Elder Justice and 1

Support Guarantee 2

SEC. 9301. ADDITIONAL FUNDING FOR AGING AND DIS-3

ABILITY SERVICES PROGRAMS. 4

Subtitle A of title XX of the Social Security Act (42 5

U.S.C. 1397-1397h) is amended by adding at the end the 6

following: 7

‘‘SEC. 2010. ADDITIONAL FUNDING FOR AGING AND DIS-8

ABILITY SERVICES PROGRAMS. 9

‘‘(a) APPROPRIATION.—In addition to amounts oth-10

erwise available, there is appropriated for fiscal year 2021, 11

out of any money in the Treasury not otherwise appro-12

priated, $276,000,000, to remain available until expended, 13

to carry out the programs described in subtitle B. 14

‘‘(b) USE OF FUNDS.— 15

‘‘(1) IN GENERAL.—Of the amounts made 16

available by subsection (a)— 17

‘‘(A) $88,000,000 shall be made available 18

to carry out the programs described in subtitle 19

B in fiscal year 2021, of which not less than an 20

amount equal to $100,0000,000 minus the 21

amount previously provided in fiscal year 2021 22

to carry out section 2042(b) shall be made 23

available to carry out such section; and 24
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‘‘(B) $188,000,000 shall be made available 1

to carry out the programs described in subtitle 2

B in fiscal year 2022, of which not less than 3

$100,000,000 shall be for activities described in 4

section 2042(b). 5

‘‘(2) SERVICES FOR ALL ADULTS.—The 6

amounts made available by subsection (a) of this 7

section to carry out section 2042(b) may be used to 8

provide services under programs described in section 9

2042(b) for all adults.’’. 10

Subtitle E—Support to Skilled 11

Nursing Facilities in Response 12

to COVID–19 13

SEC. 9401. PROVIDING FOR INFECTION CONTROL SUPPORT 14

TO SKILLED NURSING FACILITIES THROUGH 15

CONTRACTS WITH QUALITY IMPROVEMENT 16

ORGANIZATIONS. 17

Section 1862(g) of the Social Security Act (42 U.S.C. 18

1395y(g)) is amended— 19

(1) by striking ‘‘The Secretary’’ and inserting 20

‘‘(1) The Secretary’’; and 21

(2) by adding at the end the following new 22

paragraph: 23

‘‘(2) In addition to any amounts otherwise available, 24

there is appropriated to the Secretary, out of any monies 25
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in the Treasury not otherwise appropriated, 1

$200,000,000, to remain available until expended, for pur-2

poses of carrying out infection control support (as deter-3

mined appropriate by the Secretary) through the develop-4

ment and dissemination of protocols relating to the pre-5

vention or mitigation of COVID–19 in skilled nursing fa-6

cilities (as defined in section 1819(a)).’’. 7

SEC. 9402. FUNDING FOR STRIKE TEAMS FOR RESIDENT 8

AND EMPLOYEE SAFETY IN SKILLED NURS-9

ING FACILITIES. 10

Section 1819 of the Social Security Act (42 U.S.C. 11

1395i–3) is amended by adding at the end the following 12

new subsection: 13

‘‘(k) FUNDING FOR STRIKE TEAMS.—In addition to 14

amounts otherwise available, there is appropriated to the 15

Secretary, out of any monies in the Treasury not otherwise 16

appropriated, $250,000,000, to remain available until ex-17

pended, for purposes of allocating such amount among the 18

States (including the District of Columbia and each terri-19

tory of the United States) to increase the capacity of such 20

a State to respond to COVID–19 by allowing such a State 21

to establish and implement a strike team that will be de-22

ployed to a skilled nursing facility in the State with diag-23

nosed or suspected cases of COVID–19 among residents 24

or staff for the purposes of assisting with clinical care, 25
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infection control, or staffing during the emergency period 1

described in section 1135(g)(1)(B).’’. 2

Subtitle F—Preserving Health 3

Benefits for Workers 4

SEC. 9500. SHORT TITLE. 5

This subtitle may be cited as the ‘‘Worker Health 6

Coverage Protection Act’’. 7

SEC. 9501. PRESERVING HEALTH BENEFITS FOR WORKERS. 8

(a) PREMIUM ASSISTANCE FOR COBRA CONTINU-9

ATION COVERAGE FOR INDIVIDUALS AND THEIR FAMI-10

LIES.— 11

(1) PROVISION OF PREMIUM ASSISTANCE.— 12

(A) REDUCTION OF PREMIUMS PAY-13

ABLE.—In the case of any premium for a pe-14

riod of coverage during the period beginning on 15

the first day of the first month beginning after 16

the date of the enactment of this Act, and end-17

ing on September 30, 2021, for COBRA con-18

tinuation coverage with respect to any assist-19

ance eligible individual described in paragraph 20

(3), such individual shall be treated for pur-21

poses of any COBRA continuation provision as 22

having paid the amount of such premium if 23

such individual pays (or any person other than 24

such individual’s employer pays on behalf of 25
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such individual) 15 percent of the amount of 1

such premium. 2

(B) PLAN ENROLLMENT OPTION.— 3

(i) IN GENERAL.—Notwithstanding 4

the COBRA continuation provisions, any 5

assistance eligible individual who is en-6

rolled in a group health plan offered by a 7

plan sponsor may, not later than 90 days 8

after the date of notice of the plan enroll-9

ment option described in this subpara-10

graph, elect to enroll in coverage under a 11

plan offered by such plan sponsor that is 12

different than coverage under the plan in 13

which such individual was enrolled at the 14

time, in the case of any assistance eligible 15

individual described in paragraph (3), the 16

qualifying event specified in section 603(2) 17

of the Employee Retirement Income Secu-18

rity Act of 1974, section 4980B(f)(3)(B) 19

of the Internal Revenue Code of 1986, or 20

section 2203(2) of the Public Health Serv-21

ice Act, except for the voluntary termi-22

nation of such individual’s employment by 23

such individual, occurred, and such cov-24

erage shall be treated as COBRA continu-25

VerDate Sep 11 2014 00:45 Feb 25, 2021 Jkt 019200 PO 00000 Frm 00427 Fmt 6652 Sfmt 6201 E:\BILLS\H1319.RH H1319pa
m

tm
an

n 
on

 D
S

K
B

C
07

H
B

2P
R

O
D

 w
ith

 B
IL

LS



428 

•HR 1319 RH

ation coverage for purposes of the applica-1

ble COBRA continuation coverage provi-2

sion. 3

(ii) REQUIREMENTS.—Any assistance 4

eligible individual may elect to enroll in 5

different coverage as described in clause (i) 6

only if— 7

(I) the employer involved has 8

made a determination that such em-9

ployer will permit such assistance eli-10

gible individual to enroll in different 11

coverage as provided under this sub-12

paragraph; 13

(II) the premium for such dif-14

ferent coverage does not exceed the 15

premium for coverage in which such 16

individual was enrolled at the time 17

such qualifying event occurred; 18

(III) the different coverage in 19

which the individual elects to enroll is 20

coverage that is also offered to simi-21

larly situated active employees of the 22

employer at the time at which such 23

election is made; and 24
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(IV) the different coverage in 1

which the individual elects to enroll is 2

not— 3

(aa) coverage that provides 4

only excepted benefits as defined 5

in section 9832(c) of the Internal 6

Revenue Code of 1986, section 7

733(c) of the Employee Retire-8

ment Income Security Act of 9

1974, and section 2791(c) of the 10

Public Health Service Act; 11

(bb) a qualified small em-12

ployer health reimbursement ar-13

rangement (as defined in section 14

9831(d)(2) of the Internal Rev-15

enue Code of 1986); or 16

(cc) a flexible spending ar-17

rangement (as defined in section 18

106(c)(2) of the Internal Rev-19

enue Code of 1986). 20

(2) LIMITATION OF PERIOD OF PREMIUM AS-21

SISTANCE.— 22

(A) ELIGIBILITY FOR ADDITIONAL COV-23

ERAGE.—Paragraph (1)(A) shall not apply with 24

respect to any assistance eligible individual de-25
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scribed in paragraph (3) for months of coverage 1

beginning on or after the earlier of— 2

(i) the first date that such individual 3

is eligible for coverage under any other 4

group health plan (other than coverage 5

consisting of only excepted benefits (as de-6

fined in section 9832(c) of the Internal 7

Revenue Code of 1986, section 733(c) of 8

the Employee Retirement Income Security 9

Act of 1974, and section 2791(c) of the 10

Public Health Service Act), coverage under 11

a flexible spending arrangement (as de-12

fined in section 106(c)(2) of the Internal 13

Revenue Code of 1986), coverage under a 14

qualified small employer health reimburse-15

ment arrangement (as defined in section 16

9831(d)(2) of the Internal Revenue Code 17

of 1986)), or eligible for benefits under the 18

Medicare program under title XVIII of the 19

Social Security Act; or 20

(ii) the earlier of— 21

(I) the date following the expira-22

tion of the maximum period of con-23

tinuation coverage required under the 24
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applicable COBRA continuation cov-1

erage provision; or 2

(II) the date following the expira-3

tion of the period of continuation cov-4

erage allowed under paragraph 5

(4)(B)(ii). 6

(B) NOTIFICATION REQUIREMENT.—Any 7

assistance eligible individual shall notify the 8

group health plan with respect to which para-9

graph (1)(A) applies if such paragraph ceases 10

to apply by reason of clause (i) of subparagraph 11

(A) (as applicable). Such notice shall be pro-12

vided to the group health plan in such time and 13

manner as may be specified by the Secretary of 14

Labor. 15

(3) ASSISTANCE ELIGIBLE INDIVIDUAL.—For 16

purposes of this section, the term ‘‘assistance eligible 17

individual’’ means, with respect to a period of cov-18

erage during the period beginning on the first day 19

of the first month beginning after the date of the en-20

actment of this Act, and ending on September 30, 21

2021, any individual that is a qualified beneficiary 22

who— 23

(A) is eligible for COBRA continuation 24

coverage by reason of a qualifying event speci-25
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fied in section 603(2) of the Employee Retire-1

ment Income Security Act of 1974, section 2

4980B(f)(3)(B) of the Internal Revenue Code 3

of 1986, or section 2203(2) of the Public 4

Health Service Act, except for the voluntary 5

termination of such individual’s employment by 6

such individual; and 7

(B) elects such coverage. 8

(4) EXTENSION OF ELECTION PERIOD AND EF-9

FECT ON COVERAGE.— 10

(A) IN GENERAL.—For purposes of apply-11

ing section 605(a) of the Employee Retirement 12

Income Security Act of 1974, section 13

4980B(f)(5)(A) of the Internal Revenue Code 14

of 1986, and section 2205(a) of the Public 15

Health Service Act, in the case of— 16

(i) an individual who does not have an 17

election of COBRA continuation coverage 18

in effect on the first day of the first month 19

beginning after the date of the enactment 20

of this Act but who would be an assistance 21

eligible individual described in paragraph 22

(3) if such election were so in effect; or 23

(ii) an individual who elected COBRA 24

continuation coverage and discontinued 25
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from such coverage before the first day of 1

the first month beginning after the date of 2

the enactment of this Act, 3

such individual may elect the COBRA continu-4

ation coverage under the COBRA continuation 5

coverage provisions containing such provisions 6

during the period beginning on the first day of 7

the first month beginning after the date of the 8

enactment of this Act and ending 60 days after 9

the date on which the notification required 10

under paragraph (6)(C) is provided to such in-11

dividual. 12

(B) COMMENCEMENT OF COBRA CONTINU-13

ATION COVERAGE.—Any COBRA continuation 14

coverage elected by a qualified beneficiary dur-15

ing an extended election period under subpara-16

graph (A)— 17

(i) shall commence (including for pur-18

poses of applying the treatment of pre-19

mium payments under paragraph (1)(A) 20

and any cost-sharing requirements for 21

items and services under a group health 22

plan) with the first period of coverage be-23

ginning on or after the first day of the 24
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first month beginning after the date of the 1

enactment of this Act, and 2

(ii) shall not extend beyond the period 3

of COBRA continuation coverage that 4

would have been required under the appli-5

cable COBRA continuation coverage provi-6

sion if the coverage had been elected as re-7

quired under such provision. 8

(5) EXPEDITED REVIEW OF DENIALS OF PRE-9

MIUM ASSISTANCE.—In any case in which an indi-10

vidual requests treatment as an assistance eligible 11

individual described in paragraph (3) and is denied 12

such treatment by the group health plan, the Sec-13

retary of Labor (or the Secretary of Health and 14

Human Services in connection with COBRA con-15

tinuation coverage which is provided other than pur-16

suant to part 6 of subtitle B of title I of the Em-17

ployee Retirement Income Security Act of 1974), in 18

consultation with the Secretary of the Treasury, 19

shall provide for expedited review of such denial. An 20

individual shall be entitled to such review upon ap-21

plication to such Secretary in such form and manner 22

as shall be provided by such Secretary, in consulta-23

tion with the Secretary of the Treasury. Such Sec-24

retary shall make a determination regarding such in-25
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dividual’s eligibility within 15 business days after re-1

ceipt of such individual’s application for review 2

under this paragraph. Such Secretary’s determina-3

tion upon review of the denial shall be de novo and 4

shall be the final determination of such Secretary. A 5

reviewing court shall grant deference to such Sec-6

retary’s determination. The provisions of this para-7

graph, paragraphs (1) through (4), and paragraphs 8

(6) through (7) shall be treated as provisions of title 9

I of the Employee Retirement Income Security Act 10

of 1974 for purposes of part 5 of subtitle B of such 11

title. 12

(6) NOTICES TO INDIVIDUALS.— 13

(A) GENERAL NOTICE.— 14

(i) IN GENERAL.—In the case of no-15

tices provided under section 606(a)(4) of 16

the Employee Retirement Income Security 17

Act of 1974 (29 U.S.C. 1166(4)), section 18

4980B(f)(6)(D) of the Internal Revenue 19

Code of 1986, or section 2206(4) of the 20

Public Health Service Act (42 U.S.C. 21

300bb–6(4)), with respect to individuals 22

who, during the period described in para-23

graph (3), become entitled to elect COBRA 24

continuation coverage, the requirements of 25
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such provisions shall not be treated as met 1

unless such notices include an additional 2

written notification to the recipient in clear 3

and understandable language of— 4

(I) the availability of premium 5

assistance with respect to such cov-6

erage under this subsection; and 7

(II) the option to enroll in dif-8

ferent coverage if the employer per-9

mits assistance eligible individuals de-10

scribed in paragraph (3) to elect en-11

rollment in different coverage (as de-12

scribed in paragraph (1)(B)). 13

(ii) ALTERNATIVE NOTICE.—In the 14

case of COBRA continuation coverage to 15

which the notice provision under such sec-16

tions does not apply, the Secretary of 17

Labor, in consultation with the Secretary 18

of the Treasury and the Secretary of 19

Health and Human Services, shall, in con-20

sultation with administrators of the group 21

health plans (or other entities) that provide 22

or administer the COBRA continuation 23

coverage involved, provide rules requiring 24

the provision of such notice. 25
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(iii) FORM.—The requirement of the 1

additional notification under this subpara-2

graph may be met by amendment of exist-3

ing notice forms or by inclusion of a sepa-4

rate document with the notice otherwise 5

required. 6

(B) SPECIFIC REQUIREMENTS.—Each ad-7

ditional notification under subparagraph (A) 8

shall include— 9

(i) the forms necessary for estab-10

lishing eligibility for premium assistance 11

under this subsection; 12

(ii) the name, address, and telephone 13

number necessary to contact the plan ad-14

ministrator and any other person main-15

taining relevant information in connection 16

with such premium assistance; 17

(iii) a description of the extended elec-18

tion period provided for in paragraph 19

(4)(A); 20

(iv) a description of the obligation of 21

the qualified beneficiary under paragraph 22

(2)(B) and the penalty provided under sec-23

tion 6720C of the Internal Revenue Code 24
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of 1986 for failure to carry out the obliga-1

tion; 2

(v) a description, displayed in a 3

prominent manner, of the qualified bene-4

ficiary’s right to a reduced premium and 5

any conditions on entitlement to the re-6

duced premium; and 7

(vi) a description of the option of the 8

qualified beneficiary to enroll in different 9

coverage if the employer permits such ben-10

eficiary to elect to enroll in such different 11

coverage under paragraph (1)(B). 12

(C) NOTICE IN CONNECTION WITH EX-13

TENDED ELECTION PERIODS.—In the case of 14

any assistance eligible individual described in 15

paragraph (3) (or any individual described in 16

paragraph (4)(A)) who became entitled to elect 17

COBRA continuation coverage before the first 18

day of the first month beginning after the date 19

of the enactment of this Act, the administrator 20

of the applicable group health plan (or other 21

entity) shall provide (within 60 days after such 22

first day of such first month) for the additional 23

notification required to be provided under sub-24

paragraph (A) and failure to provide such no-25
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tice shall be treated as a failure to meet the no-1

tice requirements under the applicable COBRA 2

continuation provision. 3

(D) MODEL NOTICES.—Not later than 30 4

days after the date of enactment of this Act, 5

with respect to any assistance eligible individual 6

described in paragraph (3), the Secretary of 7

Labor, in consultation with the Secretary of the 8

Treasury and the Secretary of Health and 9

Human Services, shall prescribe models for the 10

additional notification required under this para-11

graph. 12

(7) NOTICE OF EXPIRATION OF PERIOD OF 13

PREMIUM ASSISTANCE.— 14

(A) IN GENERAL.—With respect to any as-15

sistance eligible individual, subject to subpara-16

graph (B), the requirements of section 17

606(a)(4) of the Employee Retirement Income 18

Security Act of 1974 (29 U.S.C. 1166(4)), sec-19

tion 4980B(f)(6)(D) of the Internal Revenue 20

Code of 1986, or section 2206(4) of the Public 21

Health Service Act (42 U.S.C. 300bb–6(4)), 22

shall not be treated as met unless the plan ad-23

ministrator of the individual, during the period 24

specified under subparagraph (C), provides to 25

VerDate Sep 11 2014 00:45 Feb 25, 2021 Jkt 019200 PO 00000 Frm 00439 Fmt 6652 Sfmt 6201 E:\BILLS\H1319.RH H1319pa
m

tm
an

n 
on

 D
S

K
B

C
07

H
B

2P
R

O
D

 w
ith

 B
IL

LS



440 

•HR 1319 RH

such individual a written notice in clear and un-1

derstandable language— 2

(i) that the premium assistance for 3

such individual will expire soon and the 4

prominent identification of the date of 5

such expiration; and 6

(ii) that such individual may be eligi-7

ble for coverage without any premium as-8

sistance through— 9

(I) COBRA continuation cov-10

erage; or 11

(II) coverage under a group 12

health plan. 13

(B) EXCEPTION.—The requirement for the 14

group health plan administrator to provide the 15

written notice under subparagraph (A) shall be 16

waived if the premium assistance for such indi-17

vidual expires pursuant to clause (i) of para-18

graph (2)(A). 19

(C) PERIOD SPECIFIED.—For purposes of 20

subparagraph (A), the period specified in this 21

subparagraph is, with respect to the date of ex-22

piration of premium assistance for any assist-23

ance eligible individual pursuant to a limitation 24

requiring a notice under this paragraph, the pe-25
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riod beginning on the day that is 45 days before 1

the date of such expiration and ending on the 2

day that is 15 days before the date of such ex-3

piration. 4

(D) MODEL NOTICES.—Not later than 45 5

days after the date of enactment of this Act, 6

with respect to any assistance eligible indi-7

vidual, the Secretary of Labor, in consultation 8

with the Secretary of the Treasury and the Sec-9

retary of Health and Human Services, shall 10

prescribe models for the notification required 11

under this paragraph. 12

(8) REGULATIONS.—The Secretary of the 13

Treasury and the Secretary of Labor may jointly 14

prescribe such regulations or other guidance as may 15

be necessary or appropriate to carry out the provi-16

sions of this subsection, including the prevention of 17

fraud and abuse under this subsection, except that 18

the Secretary of Labor and the Secretary of Health 19

and Human Services may prescribe such regulations 20

(including interim final regulations) or other guid-21

ance as may be necessary or appropriate to carry 22

out the provisions of paragraphs (5), (6), (7), and 23

(9). 24

(9) OUTREACH.— 25
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(A) IN GENERAL.—The Secretary of 1

Labor, in consultation with the Secretary of the 2

Treasury and the Secretary of Health and 3

Human Services, shall provide outreach con-4

sisting of public education and enrollment as-5

sistance relating to premium assistance pro-6

vided under this subsection. Such outreach shall 7

target employers, group health plan administra-8

tors, public assistance programs, States, insur-9

ers, and other entities as determined appro-10

priate by such Secretaries. Such outreach shall 11

include an initial focus on those individuals 12

electing continuation coverage who are referred 13

to in paragraph (6)(C). Information on such 14

premium assistance, including enrollment, shall 15

also be made available on websites of the De-16

partments of Labor, Treasury, and Health and 17

Human Services. 18

(B) ENROLLMENT UNDER MEDICARE.— 19

The Secretary of Health and Human Services 20

shall provide outreach consisting of public edu-21

cation. Such outreach shall target individuals 22

who lose health insurance coverage. Such out-23

reach shall include information regarding en-24

rollment for benefits under title XVIII of the 25
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Social Security Act (42 U.S.C. 1395 et seq.) for 1

purposes of preventing mistaken delays of such 2

enrollment by such individuals, including life-3

time penalties for failure of timely enrollment. 4

(10) DEFINITIONS.—For purposes of this sec-5

tion: 6

(A) ADMINISTRATOR.—The term ‘‘admin-7

istrator’’ has the meaning given such term in 8

section 3(16)(A) of the Employee Retirement 9

Income Security Act of 1974. 10

(B) COBRA CONTINUATION COVERAGE.— 11

The term ‘‘COBRA continuation coverage’’ 12

means continuation coverage provided pursuant 13

to part 6 of subtitle B of title I of the Em-14

ployee Retirement Income Security Act of 1974 15

(other than under section 609), title XXII of 16

the Public Health Service Act, or section 17

4980B of the Internal Revenue Code of 1986 18

(other than subsection (f)(1) of such section in-19

sofar as it relates to pediatric vaccines), or 20

under a State program that provides com-21

parable continuation coverage. Such term does 22

not include coverage under a health flexible 23

spending arrangement under a cafeteria plan 24
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within the meaning of section 125 of the Inter-1

nal Revenue Code of 1986. 2

(C) COBRA CONTINUATION PROVISION.— 3

The term ‘‘COBRA continuation provision’’ 4

means the provisions of law described in sub-5

paragraph (B). 6

(D) COVERED EMPLOYEE.—The term 7

‘‘covered employee’’ has the meaning given such 8

term in section 607(2) of the Employee Retire-9

ment Income Security Act of 1974. 10

(E) QUALIFIED BENEFICIARY.—The term 11

‘‘qualified beneficiary’’ has the meaning given 12

such term in section 607(3) of the Employee 13

Retirement Income Security Act of 1974. 14

(F) GROUP HEALTH PLAN.—The term 15

‘‘group health plan’’ has the meaning given 16

such term in section 607(1) of the Employee 17

Retirement Income Security Act of 1974. 18

(G) STATE.—The term ‘‘State’’ includes 19

the District of Columbia, the Commonwealth of 20

Puerto Rico, the Virgin Islands, Guam, Amer-21

ican Samoa, and the Commonwealth of the 22

Northern Mariana Islands. 23

(H) PERIOD OF COVERAGE.—Any ref-24

erence in this subsection to a period of coverage 25
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shall be treated as a reference to a monthly or 1

shorter period of coverage with respect to which 2

premiums are charged with respect to such cov-3

erage. 4

(I) PLAN SPONSOR.—The term ‘‘plan 5

sponsor’’ has the meaning given such term in 6

section 3(16)(B) of the Employee Retirement 7

Income Security Act of 1974. 8

(J) PREMIUM.—The term ‘‘premium’’ in-9

cludes, with respect to COBRA continuation 10

coverage, any administrative fee. 11

(11) IMPLEMENTATION FUNDING.—In addition 12

to amounts otherwise made available, out of any 13

funds in the Treasury not otherwise appropriated, 14

there are appropriated to the Secretary of Labor for 15

fiscal year 2021, $10,000,000, to remain available 16

until expended, for the Employee Benefits Security 17

Administration to carry out the provisions of this 18

subtitle. 19

(b) COBRA PREMIUM ASSISTANCE.— 20

(1) ALLOWANCE OF CREDIT.— 21

(A) IN GENERAL.—Subchapter B of chap-22

ter 65 of the Internal Revenue Code of 1986 is 23

amended by adding at the end the following 24

new section: 25
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‘‘SEC. 6432. CONTINUATION COVERAGE PREMIUM ASSIST-1

ANCE. 2

‘‘(a) IN GENERAL.—The person to whom premiums 3

are payable for continuation coverage under section 4

9501(a)(1) of the Worker Health Coverage Protection Act 5

shall be allowed as a credit against the tax imposed by 6

section 3111(b), or so much of the taxes imposed under 7

section 3221(a) as are attributable to the rate in effect 8

under section 3111(b), for each calendar quarter an 9

amount equal to the premiums not paid by assistance eligi-10

ble individuals for such coverage by reason of such section 11

9501(a)(1) with respect to such calendar quarter. 12

‘‘(b) PERSON TO WHOM PREMIUMS ARE PAYABLE.— 13

For purposes of subsection (a), except as otherwise pro-14

vided by the Secretary, the person to whom premiums are 15

payable under such continuation coverage shall be treated 16

as being— 17

‘‘(1) in the case of any group health plan which 18

is a multiemployer plan (as defined in section 3(37) 19

of the Employee Retirement Income Security Act of 20

1974), the plan, 21

‘‘(2) in the case of any group health plan not 22

described in paragraph (1), and under which some 23

or all of the coverage is not provided by insurance, 24

the employer maintaining the plan, and 25
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‘‘(3) in the case of any group health plan not 1

described in paragraph (1) or (2), the insurer pro-2

viding the coverage under the group health plan. 3

‘‘(c) LIMITATIONS AND REFUNDABILITY.— 4

‘‘(1) CREDIT LIMITED TO CERTAIN EMPLOY-5

MENT TAXES.—The credit allowed by subsection (a) 6

with respect to any calendar quarter shall not exceed 7

the tax imposed by section 3111(b), or so much of 8

the taxes imposed under section 3221(a) as are at-9

tributable to the rate in effect under section 10

3111(b), for such calendar quarter (reduced by any 11

credits allowed against such taxes under sections 12

7001 and 7003 of the Families First Coronavirus 13

Response Act and section 2301 of the CARES Act) 14

on the wages paid with respect to the employment 15

of all employees of the employer. 16

‘‘(2) REFUNDABILITY OF EXCESS CREDIT.— 17

‘‘(A) CREDIT IS REFUNDABLE.—If the 18

amount of the credit under subsection (a) ex-19

ceeds the limitation of paragraph (1) for any 20

calendar quarter, such excess shall be treated 21

as an overpayment that shall be refunded under 22

sections 6402(a) and 6413(b). 23

‘‘(B) CREDIT MAY BE ADVANCED.—In an-24

ticipation of the credit, including the refundable 25
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portion under subparagraph (A), the credit may 1

be advanced, according to forms and instruc-2

tions provided by the Secretary, up to an 3

amount calculated under subsection (a) through 4

the end of the most recent payroll period in the 5

quarter. 6

‘‘(C) TREATMENT OF DEPOSITS.—The 7

Secretary shall waive any penalty under section 8

6656 for any failure to make a deposit of the 9

tax imposed by section 3111(b), or so much of 10

the taxes imposed under section 3221(a) as are 11

attributable to the rate in effect under section 12

3111(b), if the Secretary determines that such 13

failure was due to the anticipation of the credit 14

allowed under this section. 15

‘‘(D) TREATMENT OF PAYMENTS.—For 16

purposes of section 1324 of title 31, United 17

States Code, any amounts due to an employer 18

under this paragraph shall be treated in the 19

same manner as a refund due from a credit 20

provision referred to in subsection (b)(2) of 21

such section. 22

‘‘(3) OVERSTATEMENTS.—Any overstatement of 23

the credit to which a person is entitled under this 24

section (and any amount paid by the Secretary as a 25
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result of such overstatement) shall be treated as an 1

underpayment by such person of the taxes described 2

in paragraph (1) and may be assessed and collected 3

by the Secretary in the same manner as such taxes. 4

‘‘(d) GOVERNMENTAL ENTITIES.—For purposes of 5

this section, the term ‘person’ includes the government of 6

any State or political subdivision thereof, any Indian tribal 7

government (as defined in section 139E(c)(1)), any agency 8

or instrumentality of any of the foregoing, and any agency 9

or instrumentality of the Government of the United States 10

that is described in section 501(c)(1) and exempt from 11

taxation under section 501(a). 12

‘‘(e) DENIAL OF DOUBLE BENEFIT.—For purposes 13

of chapter 1, the gross income of any person allowed a 14

credit under this section shall be increased for the taxable 15

year which includes the last day of any calendar quarter 16

with respect to which such credit is allowed by the amount 17

of such credit. No amount for which a credit is allowed 18

under this section shall be taken into account as qualified 19

wages under section 2301 of the CARES Act or as quali-20

fied health plan expenses under section 7001(d) or 21

7003(d) of the Families First Coronavirus Response Act. 22

‘‘(f) REGULATIONS.—The Secretary shall issue such 23

regulations, or other guidance, forms, instructions, and 24
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publications, as may be necessary or appropriate to carry 1

out this section, including— 2

‘‘(1) the requirement to report information or 3

the establishment of other methods for verifying the 4

correct amounts of reimbursements under this sec-5

tion, 6

‘‘(2) the application of this section to group 7

health plans that are multiemployer plans (as de-8

fined in section 3(37) of the Employee Retirement 9

Income Security Act of 1974), 10

‘‘(3) to allow the advance payment of the credit 11

determined under subsection (a), subject to the limi-12

tations provided in this section, based on such infor-13

mation as the Secretary shall require, 14

‘‘(4) to provide for the reconciliation of such 15

advance payment with the amount of the credit at 16

the time of filing the return of tax for the applicable 17

quarter or taxable year, and 18

‘‘(5) allowing the credit to third party payors 19

(including professional employer organizations, cer-20

tified professional employer organizations, or agents 21

under section 3504).’’. 22

(B) CLERICAL AMENDMENT.—The table of 23

sections for subchapter B of chapter 65 of the 24
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Internal Revenue Code of 1986 is amended by 1

adding at the end the following new item: 2

‘‘Sec. 6432. Continuation coverage premium assistance.’’. 

(C) EFFECTIVE DATE.—The amendments 3

made by this paragraph shall apply to pre-4

miums to which subsection (a)(1)(A) applies 5

and wages paid on or after April 1, 2021. 6

(D) SPECIAL RULE IN CASE OF EMPLOYEE 7

PAYMENT THAT IS NOT REQUIRED UNDER THIS 8

SECTION.— 9

(i) IN GENERAL.—In the case of an 10

assistance eligible individual who pays, 11

with respect any period of coverage to 12

which subsection (a)(1)(A) applies, the 13

amount of the premium for such coverage 14

that the individual would have (but for this 15

Act) been required to pay, the person to 16

whom such payment is payable shall reim-17

burse such individual for the amount of 18

such premium paid in excess of the 19

amount required to be paid under sub-20

section (a)(1)(A). 21

(ii) CREDIT OF REIMBURSEMENT.—A 22

person to which clause (i) applies shall be 23

allowed a credit in the manner provided 24

under section 6432 of the Internal Rev-25
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enue Code of 1986 for any payment made 1

to the employee under such clause. 2

(iii) PAYMENT OF CREDITS.—Any 3

person to which clause (i) applies shall 4

make the payment required under such 5

clause to the individual not later than 60 6

days after the date on which such indi-7

vidual elects continuation coverage under 8

subsection (a)(1). 9

(2) PENALTY FOR FAILURE TO NOTIFY HEALTH 10

PLAN OF CESSATION OF ELIGIBILITY FOR PREMIUM 11

ASSISTANCE.— 12

(A) IN GENERAL.—Part I of subchapter B 13

of chapter 68 of the Internal Revenue Code of 14

1986 is amended by adding at the end the fol-15

lowing new section: 16

‘‘SEC. 6720C. PENALTY FOR FAILURE TO NOTIFY HEALTH 17

PLAN OF CESSATION OF ELIGIBILITY FOR 18

CONTINUATION COVERAGE PREMIUM ASSIST-19

ANCE. 20

‘‘(a) IN GENERAL.—Except in the case of a failure 21

described in subsection (b) or (c), any person required to 22

notify a group health plan under section 9501(a)(2)(B) 23

of the Worker Health Coverage Protection Act who fails 24

to make such a notification at such time and in such man-25
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ner as the Secretary of Labor may require shall pay a 1

penalty of $250 for each such failure. 2

‘‘(b) INTENTIONAL FAILURE.—In the case of any 3

such failure that is fraudulent, such person shall pay a 4

penalty equal to the greater of— 5

‘‘(1) $250, or 6

‘‘(2) 110 percent of the premium assistance 7

provided under section 9501(a)(1)(A) of the Worker 8

Health Coverage Protection Act after termination of 9

eligibility under such section. 10

‘‘(c) REASONABLE CAUSE EXCEPTION.—No penalty 11

shall be imposed under this section with respect to any 12

failure if it is shown that such failure is due to reasonable 13

cause and not to willful neglect.’’. 14

(B) CLERICAL AMENDMENT.—The table of 15

sections of part I of subchapter B of chapter 68 16

of such Code is amended by adding at the end 17

the following new item: 18

‘‘Sec. 6720C. Penalty for failure to notify health plan of cessation of eligibility 

for continuation coverage premium assistance.’’. 

(3) COORDINATION WITH HCTC.— 19

(A) IN GENERAL.—Section 35(g)(9) of the 20

Internal Revenue Code of 1986 is amended to 21

read as follows: 22

‘‘(9) CONTINUATION COVERAGE PREMIUM AS-23

SISTANCE.—In the case of an assistance eligible in-24
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dividual who receives premium assistance for con-1

tinuation coverage under section 9501(a)(1) of the 2

Worker Health Coverage Protection Act for any 3

month during the taxable year, such individual shall 4

not be treated as an eligible individual, a certified 5

individual, or a qualifying family member for pur-6

poses of this section or section 7527 with respect to 7

such month.’’. 8

(B) EFFECTIVE DATE.—The amendment 9

made by subparagraph (A) shall apply to tax-10

able years ending after the date of the enact-11

ment of this Act. 12

(4) EXCLUSION OF CONTINUATION COVERAGE 13

PREMIUM ASSISTANCE FROM GROSS INCOME.— 14

(A) IN GENERAL.—Part III of subchapter 15

B of chapter 1 of the Internal Revenue Code of 16

1986 is amended by inserting after section 17

139H the following new section: 18

‘‘SEC. 139I. CONTINUATION COVERAGE PREMIUM ASSIST-19

ANCE. 20

‘‘In the case of an assistance eligible individual (as 21

defined in subsection (a)(3) of section 9501 of the Worker 22

Health Coverage Protection Act), gross income does not 23

include any premium assistance provided under subsection 24

(a)(1) of such section.’’. 25
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(B) CLERICAL AMENDMENT.—The table of 1

sections for part III of subchapter B of chapter 2

1 of such Code is amended by inserting after 3

the item relating to section 139H the following 4

new item: 5

‘‘Sec. 139I. Continuation coverage premium assistance.’’. 

(C) EFFECTIVE DATE.—The amendments 6

made by this paragraph shall apply to taxable 7

years ending after the date of the enactment of 8

this Act. 9

Subtitle G—Promoting Economic 10

Security 11

PART 1—2021 RECOVERY REBATES TO 12

INDIVIDUALS 13

SEC. 9601. 2021 RECOVERY REBATES TO INDIVIDUALS. 14

(a) IN GENERAL.—Subchapter B of chapter 65 of the 15

Internal Revenue Code of 1986 is amended by inserting 16

after section 6428A the following new section: 17

‘‘SEC. 6428B. 2021 RECOVERY REBATES TO INDIVIDUALS. 18

‘‘(a) IN GENERAL.—In the case of an eligible indi-19

vidual, there shall be allowed as a credit against the tax 20

imposed by subtitle A for the first taxable year beginning 21

in 2021 an amount equal to the 2021 rebate amount de-22

termined for such taxable year. 23
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‘‘(b) 2021 REBATE AMOUNT.—For purposes of this 1

section, the term ‘2021 rebate amount’ means, with re-2

spect to any taxpayer for any taxable year, the sum of— 3

‘‘(1) $1,400 ($2,800 in the case of a joint re-4

turn), plus 5

‘‘(2) $1,400 multiplied by the number of de-6

pendents of the taxpayer for such taxable year. 7

‘‘(c) ELIGIBLE INDIVIDUAL.—For purposes of this 8

section, the term ‘eligible individual’ means any individual 9

other than— 10

‘‘(1) any nonresident alien individual, 11

‘‘(2) any individual who is a dependent of an-12

other taxpayer for a taxable year beginning in the 13

calendar year in which the individual’s taxable year 14

begins, and 15

‘‘(3) an estate or trust. 16

‘‘(d) LIMITATION BASED ON ADJUSTED GROSS IN-17

COME.— 18

‘‘(1) IN GENERAL.—The amount of the credit 19

allowed by subsection (a) (determined without re-20

gard to this subsection and subsection (f)) shall be 21

reduced (but not below zero) by the amount which 22

bears the same ratio to such credit (as so deter-23

mined) as— 24

‘‘(A) the excess of— 25
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‘‘(i) the taxpayer’s adjusted gross in-1

come for such taxable year, over 2

‘‘(ii) $75,000, bears to 3

‘‘(B) $25,000. 4

‘‘(2) SPECIAL RULES.— 5

‘‘(A) JOINT RETURN OR SURVIVING 6

SPOUSE.—In the case of a joint return or a sur-7

viving spouse (as defined in section 2(a)), para-8

graph (1) shall be applied by substituting 9

‘$150,000’ for ‘$75,000’ and ‘$50,000’ for 10

‘$25,000’. 11

‘‘(B) HEAD OF HOUSEHOLD.—In the case 12

of a head of household (as defined in section 13

2(b)), paragraph (1) shall be applied by sub-14

stituting ‘$112,500’ for ‘$75,000’ and 15

‘$37,500’ for ‘$25,000’. 16

‘‘(e) DEFINITIONS AND SPECIAL RULES.— 17

‘‘(1) DEPENDENT DEFINED.—For purposes of 18

this section, the term ‘dependent’ has the meaning 19

given such term by section 152. 20

‘‘(2) IDENTIFICATION NUMBER REQUIRE-21

MENT.— 22

‘‘(A) IN GENERAL.—In the case of a re-23

turn other than a joint return, the $1,400 24

amount in subsection (b)(1) shall be treated as 25
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being zero unless the taxpayer includes the 1

valid identification number of the taxpayer on 2

the return of tax for the taxable year. 3

‘‘(B) JOINT RETURNS.—In the case of a 4

joint return, the $2,800 amount in subsection 5

(b)(1) shall be treated as being— 6

‘‘(i) $1,400 if the valid identification 7

number of only 1 spouse is included on the 8

return of tax for the taxable year, and 9

‘‘(ii) zero if the valid identification 10

number of neither spouse is so included. 11

‘‘(C) DEPENDENTS.—A dependent shall 12

not be taken into account under subsection 13

(b)(2) unless the valid identification number of 14

such dependent is included on the return of tax 15

for the taxable year. 16

‘‘(D) VALID IDENTIFICATION NUMBER.— 17

‘‘(i) IN GENERAL.—For purposes of 18

this paragraph, the term ‘valid identifica-19

tion number’ means a social security num-20

ber issued to an individual by the Social 21

Security Administration on or before the 22

due date for filing the return for the tax-23

able year. 24
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‘‘(ii) ADOPTION TAXPAYER IDENTI-1

FICATION NUMBER.—For purposes of sub-2

paragraph (C), in the case of a dependent 3

who is adopted or placed for adoption, the 4

term ‘valid identification number’ shall in-5

clude the adoption taxpayer identification 6

number of such dependent. 7

‘‘(E) SPECIAL RULE FOR MEMBERS OF 8

THE ARMED FORCES.—Subparagraph (B) shall 9

not apply in the case where at least 1 spouse 10

was a member of the Armed Forces of the 11

United States at any time during the taxable 12

year and the valid identification number of at 13

least 1 spouse is included on the return of tax 14

for the taxable year. 15

‘‘(F) COORDINATION WITH CERTAIN AD-16

VANCE PAYMENTS.—In the case of any payment 17

determined pursuant to subsection (g)(6), a 18

valid identification number shall be treated for 19

purposes of this paragraph as included on the 20

taxpayer’s return of tax if such valid identifica-21

tion number is available to the Secretary as de-22

scribed in such subsection. 23

‘‘(G) MATHEMATICAL OR CLERICAL ERROR 24

AUTHORITY.—Any omission of a correct valid 25
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identification number required under this para-1

graph shall be treated as a mathematical or 2

clerical error for purposes of applying section 3

6213(g)(2) to such omission. 4

‘‘(3) CREDIT TREATED AS REFUNDABLE.—The 5

credit allowed by subsection (a) shall be treated as 6

allowed by subpart C of part IV of subchapter A of 7

chapter 1. 8

‘‘(f) COORDINATION WITH ADVANCE REFUNDS OF 9

CREDIT.— 10

‘‘(1) REDUCTION OF REFUNDABLE CREDIT.— 11

The amount of the credit which would (but for this 12

paragraph) be allowable under subsection (a) shall 13

be reduced (but not below zero) by the aggregate re-14

funds and credits made or allowed to the taxpayer 15

(or, except as otherwise provided by the Secretary, 16

any dependent of the taxpayer) under subsection (g). 17

Any failure to so reduce the credit shall be treated 18

as arising out of a mathematical or clerical error 19

and assessed according to section 6213(b)(1). 20

‘‘(2) JOINT RETURNS.—Except as otherwise 21

provided by the Secretary, in the case of a refund 22

or credit made or allowed under subsection (g) with 23

respect to a joint return, half of such refund or cred-24
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it shall be treated as having been made or allowed 1

to each individual filing such return. 2

‘‘(g) ADVANCE REFUNDS AND CREDITS.— 3

‘‘(1) IN GENERAL.—Subject to paragraphs (5) 4

and (6), each individual who was an eligible indi-5

vidual for such individual’s first taxable year begin-6

ning in 2019 shall be treated as having made a pay-7

ment against the tax imposed by chapter 1 for such 8

taxable year in an amount equal to the advance re-9

fund amount for such taxable year. 10

‘‘(2) ADVANCE REFUND AMOUNT.— 11

‘‘(A) IN GENERAL.—For purposes of para-12

graph (1), the advance refund amount is the 13

amount that would have been allowed as a cred-14

it under this section for such taxable year if 15

this section (other than subsection (f) and this 16

subsection) had applied to such taxable year. 17

‘‘(B) TREATMENT OF DECEASED INDIVID-18

UALS.—For purposes of determining the ad-19

vance refund amount with respect to such tax-20

able year— 21

‘‘(i) any individual who was deceased 22

before January 1, 2021, shall be treated 23

for purposes of applying subsection (e)(2) 24

in the same manner as if the valid identi-25
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fication number of such person was not in-1

cluded on the return of tax for such tax-2

able year (except that subparagraph (E) 3

thereof shall not apply), 4

‘‘(ii) notwithstanding clause (i), in the 5

case of a joint return with respect to which 6

only 1 spouse is deceased before January 7

1, 2021, such deceased spouse was a mem-8

ber of the Armed Forces of the United 9

States at any time during the taxable year, 10

and the valid identification number of such 11

deceased spouse is included on the return 12

of tax for the taxable year, the valid identi-13

fication number of 1 (and only 1) spouse 14

shall be treated as included on the return 15

of tax for the taxable year for purposes of 16

applying subsection (e)(2)(B) with respect 17

to such joint return, and 18

‘‘(iii) no amount shall be determined 19

under subsection (e)(2) with respect to any 20

dependent of the taxpayer if the taxpayer 21

(both spouses in the case of a joint return) 22

was deceased before January 1, 2021. 23

‘‘(3) TIMING AND MANNER OF PAYMENTS.— 24
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‘‘(A) TIMING.—The Secretary shall, sub-1

ject to the provisions of this title, refund or 2

credit any overpayment attributable to this sub-3

section as rapidly as possible, consistent with a 4

rapid effort to make payments attributable to 5

such overpayments electronically if appropriate. 6

No refund or credit shall be made or allowed 7

under this subsection after December 31, 2021. 8

‘‘(B) DELIVERY OF PAYMENTS.—Notwith-9

standing any other provision of law, the Sec-10

retary may certify and disburse refunds payable 11

under this subsection electronically to— 12

‘‘(i) any account to which the payee 13

received or authorized, on or after January 14

1, 2019, a refund of taxes under this title 15

or of a Federal payment (as defined in sec-16

tion 3332 of title 31, United States Code), 17

‘‘(ii) any account belonging to a payee 18

from which that individual, on or after 19

January 1, 2019, made a payment of taxes 20

under this title, or 21

‘‘(iii) any Treasury-sponsored account 22

(as defined in section 208.2 of title 31, 23

Code of Federal Regulations). 24
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‘‘(C) WAIVER OF CERTAIN RULES.—Not-1

withstanding section 3325 of title 31, United 2

States Code, or any other provision of law, with 3

respect to any payment of a refund under this 4

subsection, a disbursing official in the executive 5

branch of the United States Government may 6

modify payment information received from an 7

officer or employee described in section 8

3325(a)(1)(B) of such title for the purpose of 9

facilitating the accurate and efficient delivery of 10

such payment. Except in cases of fraud or reck-11

less neglect, no liability under section 3325, 12

3527, 3528, or 3529 of title 31, United States 13

Code, shall be imposed with respect to pay-14

ments made under this subparagraph. 15

‘‘(4) NO INTEREST.—No interest shall be al-16

lowed on any overpayment attributable to this sub-17

section. 18

‘‘(5) APPLICATION TO INDIVIDUALS WHO HAVE 19

FILED A RETURN OF TAX FOR 2020.— 20

‘‘(A) APPLICATION TO 2020 RETURNS 21

FILED AT TIME OF INITIAL DETERMINATION.— 22

If, at the time of any determination made pur-23

suant to paragraph (3), the individual referred 24

to in paragraph (1) has filed a return of tax for 25
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the individual’s first taxable year beginning in 1

2020, paragraph (1) shall be applied with re-2

spect to such individual by substituting ‘2020’ 3

for ‘2019’. 4

‘‘(B) ADDITIONAL PAYMENT.— 5

‘‘(i) IN GENERAL.—In the case of any 6

individual who files, before the additional 7

payment determination date, a return of 8

tax for such individual’s first taxable year 9

beginning in 2020, the Secretary shall 10

make a payment (in addition to any pay-11

ment made under paragraph (1)) to such 12

individual equal to the excess (if any) of— 13

‘‘(I) the amount which would be 14

determined under paragraph (1) 15

(after the application of subparagraph 16

(A)) by applying paragraph (1) as of 17

the additional payment determination 18

date, over 19

‘‘(II) the amount of any payment 20

made with respect to such individual 21

under paragraph (1). 22

‘‘(ii) ADDITIONAL PAYMENT DETER-23

MINATION DATE.—The term ‘additional 24
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payment determination date’ means the 1

earlier of— 2

‘‘(I) the date which is 90 days 3

after the 2020 calendar year filing 4

deadline, or 5

‘‘(II) September 1, 2021. 6

‘‘(iii) 2020 CALENDAR YEAR FILING 7

DEADLINE.—The term ‘2020 calendar year 8

filing deadline’ means the date specified in 9

section 6072(a) with respect to returns for 10

calendar year 2020. Such date shall be de-11

termined after taking into account any pe-12

riod disregarded under section 7508A if 13

such disregard applies to substantially all 14

returns for calendar year 2020 to which 15

section 6072(a) applies. 16

‘‘(6) APPLICATION TO CERTAIN INDIVIDUALS 17

WHO HAVE NOT FILED A RETURN OF TAX FOR 2019 18

OR 2020 AT TIME OF DETERMINATION.— 19

‘‘(A) IN GENERAL.—In the case of any in-20

dividual who, at the time of any determination 21

made pursuant to paragraph (3), has filed a tax 22

return for neither the year described in para-23

graph (1) nor for the year described in para-24

graph (5)(A), the Secretary may apply para-25
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graph (1) on the basis of information available 1

to the Secretary and, on the basis of such infor-2

mation, may determine the advance refund 3

amount with respect to such individual without 4

regard to subsection (d). 5

‘‘(B) PAYMENT TO REPRESENTATIVE PAY-6

EES AND FIDUCIARIES.—In the case of any 7

payment determined pursuant to subparagraph 8

(A), such payment may be made to an indi-9

vidual or organization serving as the eligible in-10

dividual’s representative payee or fiduciary for 11

a federal benefit program and the entire 12

amount of such payment so made shall be used 13

only for the benefit of the individual who is en-14

titled to the payment. 15

‘‘(7) SPECIAL RULE RELATED TO TIME OF FIL-16

ING RETURN.—Solely for purposes of this sub-17

section, a return of tax shall not be treated as filed 18

until such return has been processed by the Internal 19

Revenue Service. 20

‘‘(8) NOTICE TO TAXPAYER.—As soon as prac-21

ticable after the date on which the Secretary distrib-22

uted any payment to an eligible taxpayer pursuant 23

to this subsection, notice shall be sent by mail to 24

such taxpayer’s last known address. Such notice 25
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shall indicate the method by which such payment 1

was made, the amount of such payment, a phone 2

number for an appropriate point of contact at the 3

Internal Revenue Service to report any error with 4

respect to such payment, and such other information 5

as the Secretary determines appropriate. 6

‘‘(9) RESTRICTION ON USE OF CERTAIN PRE-7

VIOUSLY ISSUED PREPAID DEBIT CARDS.—Payments 8

made by the Secretary to individuals under this sec-9

tion shall not be in the form of an increase in the 10

balance of any previously issued prepaid debit card 11

if, as of the time of the issuance of such card, such 12

card was issued solely for purposes of making pay-13

ments under section 6428 or 6428A. 14

‘‘(h) REGULATIONS.—The Secretary shall prescribe 15

such regulations or other guidance as may be necessary 16

or appropriate to carry out the purposes of this section, 17

including— 18

‘‘(1) regulations or other guidance providing 19

taxpayers the opportunity to provide the Secretary 20

information sufficient to allow the Secretary to make 21

payments to such taxpayers under subsection (g) 22

(including the determination of the amount of such 23

payment) if such information is not otherwise avail-24

able to the Secretary, and 25
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‘‘(2) regulations or other guidance to ensure to 1

the maximum extent administratively practicable 2

that, in determining the amount of any credit under 3

subsection (a) and any credit or refund under sub-4

section (g), an individual is not taken into account 5

more than once, including by different taxpayers and 6

including by reason of a change in joint return sta-7

tus or dependent status between the taxable year for 8

which an advance refund amount is determined and 9

the taxable year for which a credit under subsection 10

(a) is determined. 11

‘‘(i) OUTREACH.—The Secretary shall carry out a ro-12

bust and comprehensive outreach program to ensure that 13

all taxpayers described in subsection (h)(1) learn of their 14

eligibility for the advance refunds and credits under sub-15

section (g); are advised of the opportunity to receive such 16

advance refunds and credits as provided under subsection 17

(h)(1); and are provided assistance in applying for such 18

advance refunds and credits. In conducting such outreach 19

program, the Secretary shall coordinate with other govern-20

ment, State, and local agencies; federal partners; and com-21

munity-based nonprofit organizations that regularly inter-22

face with such taxpayers.’’. 23

(b) TREATMENT OF CERTAIN POSSESSIONS.— 24
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(1) PAYMENTS TO POSSESSIONS WITH MIRROR 1

CODE TAX SYSTEMS.—The Secretary of the Treas-2

ury shall pay to each possession of the United States 3

which has a mirror code tax system amounts equal 4

to the loss (if any) to that possession by reason of 5

the amendments made by this section. Such 6

amounts shall be determined by the Secretary of the 7

Treasury based on information provided by the gov-8

ernment of the respective possession. 9

(2) PAYMENTS TO OTHER POSSESSIONS.—The 10

Secretary of the Treasury shall pay to each posses-11

sion of the United States which does not have a mir-12

ror code tax system amounts estimated by the Sec-13

retary of the Treasury as being equal to the aggre-14

gate benefits (if any) that would have been provided 15

to residents of such possession by reason of the 16

amendments made by this section if a mirror code 17

tax system had been in effect in such possession. 18

The preceding sentence shall not apply unless the re-19

spective possession has a plan, which has been ap-20

proved by the Secretary of the Treasury, under 21

which such possession will promptly distribute such 22

payments to its residents. 23

(3) INCLUSION OF ADMINISTRATIVE EX-24

PENSES.—The Secretary of the Treasury shall pay 25
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to each possession of the United States to which the 1

Secretary makes a payment under paragraph (1) or 2

(2) an amount equal to the lesser of— 3

(A) the increase (if any) of the administra-4

tive expenses of such possession— 5

(i) in the case of a possession de-6

scribed in paragraph (1), by reason of the 7

amendments made by this section, and 8

(ii) in the case of a possession de-9

scribed in paragraph (2), by reason of car-10

rying out the plan described in such para-11

graph, or 12

(B) $500,000 ($10,000,000 in the case of 13

Puerto Rico). 14

The amount described in subparagraph (A) shall be 15

determined by the Secretary of the Treasury based 16

on information provided by the government of the 17

respective possession. 18

(4) COORDINATION WITH CREDIT ALLOWED 19

AGAINST UNITED STATES INCOME TAXES.—No cred-20

it shall be allowed against United States income 21

taxes under section 6428B of the Internal Revenue 22

Code of 1986 (as added by this section), nor shall 23

any credit or refund be made or allowed under sub-24

section (g) of such section, to any person— 25
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(A) to whom a credit is allowed against 1

taxes imposed by the possession by reason of 2

the amendments made by this section, or 3

(B) who is eligible for a payment under a 4

plan described in paragraph (2). 5

(5) MIRROR CODE TAX SYSTEM.—For purposes 6

of this subsection, the term ‘‘mirror code tax sys-7

tem’’ means, with respect to any possession of the 8

United States, the income tax system of such posses-9

sion if the income tax liability of the residents of 10

such possession under such system is determined by 11

reference to the income tax laws of the United 12

States as if such possession were the United States. 13

(6) TREATMENT OF PAYMENTS.—For purposes 14

of section 1324 of title 31, United States Code, the 15

payments under this subsection shall be treated in 16

the same manner as a refund due from a credit pro-17

vision referred to in subsection (b)(2) of such sec-18

tion. 19

(c) ADMINISTRATIVE PROVISIONS.— 20

(1) DEFINITION OF DEFICIENCY.—Section 21

6211(b)(4)(A) of the Internal Revenue Code of 1986 22

is amended by striking ‘‘6428, and 6428A’’ and in-23

serting ‘‘6428, 6428A, and 6428B’’. 24
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(2) EXCEPTION FROM REDUCTION OR OFF-1

SET.—Any refund payable by reason of section 2

6428B(g) of the Internal Revenue Code of 1986 (as 3

added by this section), or any such refund payable 4

by reason of subsection (b) of this section, shall not 5

be — 6

(A) subject to reduction or offset pursuant 7

to section 3716 or 3720A of title 31, United 8

States Code, 9

(B) subject to reduction or offset pursuant 10

to subsection (c), (d), (e), or (f) of section 6402 11

of the Internal Revenue Code of 1986, or 12

(C) reduced or offset by other assessed 13

Federal taxes that would otherwise be subject 14

to levy or collection. 15

(3) CONFORMING AMENDMENTS.— 16

(A) Paragraph (2) of section 1324(b) of 17

title 31, United States Code, is amended by in-18

serting ‘‘6428B,’’ after ‘‘6428A,’’. 19

(B) The table of sections for subchapter B 20

of chapter 65 of the Internal Revenue Code of 21

1986 is amended by inserting after the item re-22

lating to section 6428A the following new item: 23

‘‘Sec. 6428B. 2021 recovery rebates to individuals.’’. 

(d) APPROPRIATIONS.—Immediately upon the enact-24

ment of this Act, in addition to amounts otherwise avail-25

VerDate Sep 11 2014 00:45 Feb 25, 2021 Jkt 019200 PO 00000 Frm 00473 Fmt 6652 Sfmt 6201 E:\BILLS\H1319.RH H1319pa
m

tm
an

n 
on

 D
S

K
B

C
07

H
B

2P
R

O
D

 w
ith

 B
IL

LS



474 

•HR 1319 RH

able, there are appropriated for fiscal year 2021, out of 1

any money in the Treasury not otherwise appropriated: 2

(1) $1,464,500,000 to remain available until 3

September 30, 2023 for necessary expenses for the 4

Internal Revenue Service for the administration of 5

the advance payments, the provision of taxpayer as-6

sistance, and the furtherance of integrated, modern-7

ized, and secure Internal Revenue Service systems, 8

which shall supplement and not supplant any other 9

appropriations that may be available for this pur-10

pose. 11

(2) $7,000,000 to remain available until Sep-12

tember 30, 2022, for necessary expenses for the Bu-13

reau of the Fiscal Service to carry out this section 14

(and the amendments made by this section), which 15

shall supplement and not supplant any other appro-16

priations that may be available for this purpose, and 17

(3) $8,000,000 to remain available until Sep-18

tember 30, 2023, for the Treasury Inspector General 19

for Tax Administration for the purposes of over-20

seeing activates related to the administration of this 21

section (and the amendments made by this section), 22

which shall supplement and not supplant any other 23

appropriations that may be available for this pur-24

pose. 25
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(e) FLEXIBILITY WITH RESPECT TO IRS INFORMA-1

TION TECHNOLOGY EMPLOYEES.— 2

(1) If services performed by an employee of the 3

Internal Revenue Service during the period begin-4

ning on January 1, 2020, and ending on December 5

31, 2022, are determined by the Commissioner of 6

Internal Revenue to be primarily related to informa-7

tion technology, any premium pay for such services 8

shall be disregarded in calculating the aggregate of 9

such employee’s basic pay and premium pay for pur-10

poses of a limitation under section 5547(a) of title 11

5, United States Code, or under any other provision 12

of law, whether such employee’s pay is paid on a bi-13

weekly or calendar year basis. 14

(2) Any overtime pay for such services shall be 15

disregarded in calculating any annual limit on the 16

amount of overtime pay payable in a calendar or fis-17

cal year. 18

(3) With regard to such services, any pay that 19

is disregarded under either paragraph (1) or (2) 20

shall be disregarded in calculating such employees 21

aggregate pay for purposes of the limitations in sec-22

tions 5307 and 9502 of such title 5. 23

(4) If application of this subsection results in 24

the payment of additional premium pay to a covered 25
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employee of a type that is normally creditable as 1

basic pay for retirement or any other purpose, that 2

additional pay shall not— 3

(A) be considered to be basic pay of the 4

covered employee for any purpose; or 5

(B) be used in computing a lump-sum pay-6

ment to the covered employee for accumulated 7

and accrued annual leave under section 5551 or 8

section 5552 of such title 5. 9

PART 2—CHILD TAX CREDIT 10

SEC. 9611. CHILD TAX CREDIT IMPROVEMENTS FOR 2021. 11

(a) IN GENERAL.—Section 24 of the Internal Rev-12

enue Code of 1986 is amended by adding at the end the 13

following new subsection: 14

‘‘(i) SPECIAL RULES FOR 2021.—In the case of any 15

taxable year beginning after December 31, 2020, and be-16

fore January 1, 2022— 17

‘‘(1) REFUNDABLE CREDIT.—If the taxpayer 18

(in the case of a joint return, either spouse) has a 19

principal place of abode in the United States (deter-20

mined as provided in section 32) for more than one- 21

half of the taxable year or is a bona fide resident of 22

Puerto Rico (within the meaning of section 937(a)) 23

for such taxable year— 24

‘‘(A) subsection (d) shall not apply, and 25
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‘‘(B) so much of the credit determined 1

under subsection (a) (after application of sub-2

paragraph (A)) as does not exceed the amount 3

of such credit which would be so determined 4

without regard to subsection (h)(4) shall be al-5

lowed under subpart C (and not allowed under 6

this subpart). 7

‘‘(2) 17-YEAR-OLDS ELIGIBLE FOR TREATMENT 8

AS QUALIFYING CHILDREN.—This section shall be 9

applied— 10

‘‘(A) by substituting ‘age 18’ for ‘age 17’ 11

in subsection (c)(1), and 12

‘‘(B) by substituting ‘described in sub-13

section (c) (determined after the application of 14

subsection (i)(2)(A))’ for ‘described in sub-15

section (c)’ in subsection (h)(4)(A). 16

‘‘(3) CREDIT AMOUNT.—Subsection (h)(2) shall 17

not apply and subsection (a) shall be applied by sub-18

stituting ‘$3,000 ($3,600 in the case of a qualifying 19

child who has not attained age 6 as of the close of 20

the calendar year in which the taxable year of the 21

taxpayer begins)’ for ‘$1,000’. 22

‘‘(4) REDUCTION OF INCREASED CREDIT 23

AMOUNT BASED ON MODIFIED ADJUSTED GROSS IN-24

COME.— 25
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‘‘(A) IN GENERAL.—The amount of the 1

credit allowable under subsection (a) (deter-2

mined without regard to subsection (b)) shall be 3

reduced by $50 for each $1,000 (or fraction 4

thereof) by which the taxpayer’s modified ad-5

justed gross income (as defined in subsection 6

(b)) exceeds the applicable threshold amount. 7

‘‘(B) APPLICABLE THRESHOLD AMOUNT.— 8

For purposes of this paragraph, the term ‘ap-9

plicable threshold amount’ means— 10

‘‘(i) $150,000, in the case of a joint 11

return or surviving spouse (as defined in 12

section 2(a)) , 13

‘‘(ii) $112,500, in the case of a head 14

of household (as defined in section 2(b)), 15

and 16

‘‘(iii) $75,000, in any other case. 17

‘‘(C) LIMITATION ON REDUCTION.— 18

‘‘(i) IN GENERAL.—The amount of 19

the reduction under subparagraph (A) 20

shall not exceed the lesser of— 21

‘‘(I) the applicable credit increase 22

amount, or 23

‘‘(II) 5 percent of the applicable 24

phaseout threshold range. 25
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‘‘(ii) APPLICABLE CREDIT INCREASE 1

AMOUNT.—For purposes of this subpara-2

graph, the term ‘applicable credit increase 3

amount’ means the excess (if any) of— 4

‘‘(I) the amount of the credit al-5

lowable under this section for the tax-6

able year determined without regard 7

to this paragraph and subsection (b), 8

over 9

‘‘(II) the amount of such credit 10

as so determined and without regard 11

to paragraph (3). 12

‘‘(iii) APPLICABLE PHASEOUT 13

THRESHOLD RANGE.—For purposes of this 14

subparagraph, the term ‘applicable phase-15

out threshold range’ means the excess of— 16

‘‘(I) the threshold amount appli-17

cable to the taxpayer under subsection 18

(b) (determined after the application 19

of subsection (h)(3)), over 20

‘‘(II) the applicable threshold 21

amount applicable to the taxpayer 22

under this paragraph. 23

‘‘(D) COORDINATION WITH LIMITATION ON 24

OVERALL CREDIT.—Subsection (b) shall be ap-25
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plied by substituting ‘the credit allowable under 1

subsection (a) (determined after the application 2

of subsection (i)(4)(A)’ for ‘the credit allowable 3

under subsection (a)’.’’. 4

(b) ADVANCE PAYMENT OF CREDIT.— 5

(1) IN GENERAL.—Chapter 77 of such Code is 6

amended by inserting after section 7527 the fol-7

lowing new section: 8

‘‘SEC. 7527A. ADVANCE PAYMENT OF CHILD TAX CREDIT. 9

‘‘(a) IN GENERAL.—The Secretary shall establish a 10

program for making monthly payments to taxpayers each 11

of which is equal to 1⁄12 of the annual advance amount 12

determined with respect to such taxpayer for the calendar 13

year. 14

‘‘(b) ANNUAL ADVANCE AMOUNT.—For purposes of 15

this section— 16

‘‘(1) IN GENERAL.—Except as otherwise pro-17

vided in this subsection, the term ‘annual advance 18

amount’ means, with respect to any taxpayer for any 19

calendar year, the amount (if any) which is esti-20

mated by the Secretary as being equal to the 21

amount which would be treated as allowed under 22

subpart C of part IV of subchapter A of chapter 1 23

by reason of section 24(i)(1) for the taxpayer’s tax-24

able year beginning in such calendar year if— 25
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‘‘(A) the status of the taxpayer as a tax-1

payer described in section 24(i)(1) is deter-2

mined with respect to the reference taxable 3

year, 4

‘‘(B) the taxpayer’s modified adjusted 5

gross income for such taxable year is equal to 6

the taxpayer’s modified adjusted gross income 7

for the reference taxable year, 8

‘‘(C) the only children of such taxpayer for 9

such taxable year are qualifying children prop-10

erly claimed on the taxpayer’s return of tax for 11

the reference taxable year, and 12

‘‘(D) the ages of such children (and the 13

status of such children as qualifying children) 14

are determined for such taxable year by taking 15

into account the passage of time since the ref-16

erence taxable year. 17

‘‘(2) REFERENCE TAXABLE YEAR.—Except as 18

provided in paragraph (3)(A), the term ‘reference 19

taxable year’ means, with respect to any taxpayer 20

for any calendar year, the taxpayer’s taxable year 21

beginning in the preceding calendar year or, in the 22

case of taxpayer who did not file a return of tax for 23

such taxable year, the taxpayer’s taxable year begin-24

ning in the second preceding calendar year. 25
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‘‘(3) MODIFICATIONS DURING CALENDAR 1

YEAR.— 2

‘‘(A) IN GENERAL.—The Secretary may 3

modify, during any calendar year, the annual 4

advance amount with respect to any taxpayer 5

for such calendar year to take into account— 6

‘‘(i) a return of tax filed by such tax-7

payer during such calendar year (and the 8

taxable year to which such return relates 9

may be taken into account as the reference 10

taxable year), and 11

‘‘(ii) any other information provided 12

by the taxpayer to the Secretary which al-13

lows the Secretary to determine payments 14

under subsection (a) which, in the aggre-15

gate during any taxable year of the tax-16

payer, more closely total the Secretary’s 17

estimate of the amount treated as allowed 18

under subpart C of part IV of subchapter 19

A of chapter 1 by reason of section 20

24(i)(1) for such taxable year of such tax-21

payer. 22

‘‘(B) ADJUSTMENT TO REFLECT EXCESS 23

OR DEFICIT IN PRIOR PAYMENTS.—In the case 24

of any modification of the annual advance 25
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amount under subparagraph (A), the Secretary 1

may adjust the amount of any monthly pay-2

ment made after the date of such modification 3

to properly take into account the amount by 4

which any monthly payment made before such 5

date was greater than or less than the amount 6

that such payment would have been on the 7

basis of the annual advance amount as so modi-8

fied. 9

‘‘(4) DETERMINATION OF STATUS.—If informa-10

tion contained in the taxpayer’s return of tax for the 11

reference taxable year does not establish the status 12

of the taxpayer as being described in section 13

24(i)(1), the Secretary may, for purposes of para-14

graph (1)(A), infer such status (or the lack thereof) 15

from such information as is so contained or from 16

other sources. 17

‘‘(5) TREATMENT OF CERTAIN DEATHS.—A 18

child shall not be taken into account in determining 19

the annual advance amount under paragraph (1) if 20

the death of such child is known to the Secretary as 21

of the beginning of the calendar year for which the 22

estimate under such paragraph is made. 23
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‘‘(c) ON-LINE INFORMATION PORTAL.—The Sec-1

retary shall establish an on-line portal which allows tax-2

payers to— 3

‘‘(1) elect not to receive payments under this 4

section, and 5

‘‘(2) provide information to the Secretary which 6

would be relevant to a modification under subsection 7

(b)(3)(B) of the annual advance amount, including 8

information regarding— 9

‘‘(A) a change in the number of the tax-10

payer’s qualifying children, including by reason 11

of the birth of a child, 12

‘‘(B) a change in the taxpayer’s marital 13

status, 14

‘‘(C) a significant change in the taxpayer’s 15

income, and 16

‘‘(D) any other factor which the Secretary 17

may provide. 18

‘‘(d) NOTICE OF PAYMENTS.—Not later than Janu-19

ary 31 of the calendar year following any calendar year 20

during which the Secretary makes one or more payments 21

to any taxpayer under this section, the Secretary shall pro-22

vide such taxpayer with a written notice which includes 23

the taxpayer’s taxpayer identity (as defined in section 24

6103(b)(6)), the aggregate amount of such payments 25
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made to such taxpayer during such calendar year, and 1

such other information as the Secretary determines appro-2

priate. 3

‘‘(e) AUTHORITY TO ADJUST INTERVAL OF PAY-4

MENTS.—If the Secretary determines that it is not admin-5

istratively feasible to make monthly payments under this 6

section— 7

‘‘(1) such payments shall be made on the basis 8

of the shortest interval which the Secretary deter-9

mines is administratively feasible, and 10

‘‘(2) the amount of such payments shall be de-11

termined by substituting the ratio of the length of 12

such interval to the length of the calendar year for 13

‘1⁄12’ in subsection (a). 14

‘‘(f) ADMINISTRATIVE PROVISIONS.— 15

‘‘(1) APPLICATION OF DIRECT DEPOSIT RE-16

QUIREMENT.—Solely for purposes of section 3332 of 17

title 31, United States Code (and notwithstanding 18

the last sentence of subsection (j)(3) thereof), the 19

payments made by the Secretary under subsection 20

(a) shall be treated as Federal payments. 21

‘‘(2) DELIVERY OF PAYMENTS.—Notwith-22

standing any other provision of law, the Secretary 23

may certify and disburse refunds payable under this 24

section electronically to— 25
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‘‘(A) any account to which the payee re-1

ceived or authorized, on or after January 1, 2

2019, a refund of taxes under this title or a 3

Federal payment (as defined in section 3332 of 4

title 31, United States Code), 5

‘‘(B) any account belonging to a payee 6

from which that individual, on or after January 7

1, 2019, made a payment of taxes under this 8

title, or 9

‘‘(C) any Treasury-sponsored account (as 10

defined in section 208.2 of title 31, Code of 11

Federal Regulations). 12

‘‘(3) WAIVER OF CERTAIN RULES.—Notwith-13

standing section 3325 of title 31, United States 14

Code, or any other provision of law, with respect to 15

any payment of a refund under this section, a dis-16

bursing official in the executive branch of the United 17

States Government may modify payment information 18

received from an officer or employee described in 19

section 3325(a)(1)(B) of such title for the purpose 20

of facilitating the accurate and efficient delivery of 21

such payment. Except in cases of fraud or reckless 22

neglect, no liability under section 3325, 3527, 3528, 23

or 3529 of title 31, United States Code, shall be im-24

VerDate Sep 11 2014 00:45 Feb 25, 2021 Jkt 019200 PO 00000 Frm 00486 Fmt 6652 Sfmt 6201 E:\BILLS\H1319.RH H1319pa
m

tm
an

n 
on

 D
S

K
B

C
07

H
B

2P
R

O
D

 w
ith

 B
IL

LS



487 

•HR 1319 RH

posed with respect to payments made under this 1

paragraph. 2

‘‘(4) EXCEPTION FROM REDUCTION OR OFF-3

SET.—Any payment made to any individual under 4

this section shall not be— 5

‘‘(A) subject to reduction or offset pursu-6

ant to section 3716 or 3720A of title 31, 7

United States Code, 8

‘‘(B) subject to reduction or offset pursu-9

ant to subsection (c), (d), (e), or (f) of section 10

6402, or 11

‘‘(C) reduced or offset by other assessed 12

Federal taxes that would otherwise be subject 13

to levy or collection. 14

‘‘(5) ADVANCE PAYMENTS NOT APPLICABLE TO 15

POSSESSIONS OF THE UNITED STATES.— 16

‘‘(A) IN GENERAL.—The advance payment 17

amount determined under this section shall be 18

determined— 19

‘‘(i) by applying section 24(i)(1) with-20

out regard to the phrase ‘or is a bona fide 21

resident of Puerto Rico (within the mean-22

ing of section 937(a))’, and 23

‘‘(ii) without regard to section 24

24(k)(3)(C)(ii)(I). 25
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‘‘(B) MIRROR CODE POSSESSIONS.—In the 1

case of any possession of the United States with 2

a mirror code tax system (as defined in section 3

24(k)), this section shall not be treated as part 4

of the income tax laws of the United States for 5

purposes of determining the income tax law of 6

such possession. 7

‘‘(g) APPLICATION.—No payments shall be made 8

under the program established under subsection (a) with 9

respect to— 10

‘‘(1) any month beginning before July 1, 2021, 11

or 12

‘‘(2) any month beginning after December 31, 13

2021. 14

‘‘(h) REGULATIONS.—The Secretary shall issue such 15

regulations or other guidance as the Secretary determines 16

necessary or appropriate to carry out the purposes of this 17

section and subsections (i)(1) and (j) of section 24, includ-18

ing regulations or other guidance which provides for the 19

application of such provisions where the filing status of 20

the taxpayer for a taxable year is different from the status 21

used for determining the annual advance amount.’’. 22

(2) RECONCILIATION OF CREDIT AND ADVANCE 23

CREDIT.—Section 24 of such Code, as amended by 24
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the preceding provision of this Act, is amended by 1

adding at the end the following new subsection: 2

‘‘(j) RECONCILIATION OF CREDIT AND ADVANCE 3

CREDIT.— 4

‘‘(1) IN GENERAL.—The amount of the credit 5

allowed under this section to any taxpayer for any 6

taxable year shall be reduced (but not below zero) by 7

the aggregate amount of payments made under sec-8

tion 7527A to such taxpayer during such taxable 9

year. Any failure to so reduce the credit shall be 10

treated as arising out of a mathematical or clerical 11

error and assessed according to section 6213(b)(1). 12

‘‘(2) EXCESS ADVANCE PAYMENTS.— 13

‘‘(A) IN GENERAL.—If the aggregate 14

amount of payments under section 7527A to 15

the taxpayer during the taxable year exceeds 16

the amount of the credit allowed under this sec-17

tion to such taxpayer for such taxable year (de-18

termined without regard to paragraph (1)), the 19

tax imposed by this chapter for such taxable 20

year shall be increased by the amount of such 21

excess. Any failure to so increase the tax shall 22

be treated as arising out of a mathematical or 23

clerical error and assessed according to section 24

6213(b)(1). 25
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‘‘(B) SAFE HARBOR BASED ON MODIFIED 1

ADJUSTED GROSS INCOME.— 2

‘‘(i) IN GENERAL.—In the case of a 3

taxpayer whose modified adjusted gross in-4

come (as defined in subsection (b)) for the 5

taxable year does not exceed 200 percent 6

of the applicable income threshold, the 7

amount of the increase determined under 8

subparagraph (A) with respect to such tax-9

payer for such taxable year shall be re-10

duced (but not below zero) by the safe har-11

bor amount. 12

‘‘(ii) PHASE OUT OF SAFE HARBOR 13

AMOUNT.—In the case of a taxpayer whose 14

modified adjusted gross income (as defined 15

in subsection (b)) for the taxable year ex-16

ceeds the applicable income threshold, the 17

safe harbor amount otherwise in effect 18

under clause (i) shall be reduced by the 19

amount which bears the same ratio to such 20

amount as such excess bears to the appli-21

cable income threshold. 22

‘‘(iii) APPLICABLE INCOME THRESH-23

OLD.—For purposes of this subparagraph, 24
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the term ‘applicable income threshold’ 1

means— 2

‘‘(I) $60,000 in the case of a 3

joint return or surviving spouse (as 4

defined in section 2(a)), 5

‘‘(II) $50,000 in the case of a 6

head of household, and 7

‘‘(III) $40,000 in any other case. 8

‘‘(iv) SAFE HARBOR AMOUNT.—For 9

purposes of this subparagraph, the term 10

‘safe harbor amount’ means, with respect 11

to any taxable year, the product of— 12

‘‘(I) $2,000, multiplied by 13

‘‘(II) the excess (if any) of the 14

number of qualified children taken 15

into account in determining the an-16

nual advance amount with respect to 17

the taxpayer under section 7527A 18

with respect to months beginning in 19

such taxable year, over the number of 20

qualified children taken into account 21

in determining the credit allowed 22

under this section for such taxable 23

year.’’. 24
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(3) COORDINATION WITH WAGE WITH-1

HOLDING.—Section 3402(f)(1)(C) of such Code is 2

amended by striking ‘‘section 24(a)’’ and inserting 3

‘‘section 24 (determined after application of sub-4

section (j) thereof)’’. 5

(4) CONFORMING AMENDMENTS.— 6

(A) Section 26(b)(2) of such Code is 7

amended by striking ‘‘and’’ at the end of sub-8

paragraph (X), by striking the period at the 9

end of subparagraph (Y) and inserting ‘‘, and’’, 10

and by adding at the end the following new sub-11

paragraph: 12

‘‘(Z) section 24(j)(2) (relating to excess 13

advance payments).’’. 14

(B) Section 6211(b)(4)(A) of such Code, 15

as amended by the preceding provisions of this 16

subtitle, is amended— 17

(i) by striking ‘‘24(d)’’ and inserting 18

‘‘24 by reason of subsections (d) and (i)(1) 19

thereof’’, and 20

(ii) by striking ‘‘and 6428B’’ and in-21

serting ‘‘6428B, and 7527A’’. 22

(C) Paragraph (2) of section 1324(b) of 23

title 31, United States Code, is amended— 24
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(i) by inserting ‘‘24,’’ before ‘‘25A’’, 1

and 2

(ii) by striking ‘‘ or 6431’’ and insert-3

ing ‘‘6431, or 7527A’’. 4

(D) The table of sections for chapter 77 of 5

the Internal Revenue Code of 1986 is amended 6

by inserting after the item relating to section 7

7527 the following new item: 8

‘‘Sec. 7527A. Advance payment of child tax credit.’’. 

(5) APPROPRIATIONS TO CARRY OUT ADVANCE 9

PAYMENTS.—Immediately upon the enactment of 10

this Act, in addition to amounts otherwise available, 11

there are appropriated for fiscal year 2021, out of 12

any money in the Treasury not otherwise appro-13

priated: 14

(A) $397,200,000 to remain available until 15

September 30, 2022, for necessary expenses for 16

the Internal Revenue Service to carry out this 17

section (and the amendments made by this sec-18

tion), which shall supplement and not supplant 19

any other appropriations that may be available 20

for this purpose, and 21

(B) $16,200,000 to remain available until 22

September 30, 2022, for necessary expenses for 23

the Bureau of the Fiscal Service to carry out 24

this section (and the amendments made by this 25
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section), which shall supplement and not sup-1

plant any other appropriations that may be 2

available for this purpose. 3

(c) EFFECTIVE DATE.— 4

(1) IN GENERAL.—The amendments made by 5

this section shall apply to taxable years beginning 6

after December 31, 2020. 7

(2) ESTABLISHMENT OF ADVANCE PAYMENT 8

PROGRAM.—The Secretary of the Treasury (or the 9

Secretary’s designee) shall establish the program de-10

scribed in section 7527A of the Internal Revenue 11

Code of 1986 as soon as practicable after the date 12

of the enactment of this Act, except that the Sec-13

retary shall ensure that the timing of the establish-14

ment of such program does not interfere with car-15

rying out section 6428B(g) as rapidly as possible. 16

SEC. 9612. APPLICATION OF CHILD TAX CREDIT IN POSSES-17

SIONS. 18

(a) IN GENERAL.—Section 24 of the Internal Rev-19

enue Code of 1986, as amended by the preceding provi-20

sions of this Act, is amended by adding at the end the 21

following new subsection: 22

‘‘(k) APPLICATION OF CREDIT IN POSSESSIONS.— 23

‘‘(1) MIRROR CODE POSSESSIONS.— 24
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‘‘(A) IN GENERAL.—The Secretary shall 1

pay to each possession of the United States 2

with a mirror code tax system amounts equal to 3

the loss (if any) to that possession by reason of 4

the application of this section (determined with-5

out regard to this subsection) with respect to 6

taxable years beginning after 2020. Such 7

amounts shall be determined by the Secretary 8

based on information provided by the govern-9

ment of the respective possession. 10

‘‘(B) COORDINATION WITH CREDIT AL-11

LOWED AGAINST UNITED STATES INCOME 12

TAXES.—No credit shall be allowed under this 13

section for any taxable year to any individual to 14

whom a credit is allowable against taxes im-15

posed by a possession of the United States with 16

a mirror code tax system by reason of the appli-17

cation of this section in such possession for 18

such taxable year. 19

‘‘(C) MIRROR CODE TAX SYSTEM.—For 20

purposes of this paragraph, the term ‘mirror 21

code tax system’ means, with respect to any 22

possession of the United States, the income tax 23

system of such possession if the income tax li-24

ability of the residents of such possession under 25
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such system is determined by reference to the 1

income tax laws of the United States as if such 2

possession were the United States. 3

‘‘(2) PUERTO RICO.— 4

‘‘(A) APPLICATION TO TAXABLE YEARS IN 5

2021.— 6

‘‘(i) For application of refundable 7

credit to residents of Puerto Rico, see sub-8

section (i)(1). 9

‘‘(ii) For nonapplication of advance 10

payment to residents of Puerto Rico, see 11

section 7527A(f)(5)(A). 12

‘‘(B) APPLICATION TO TAXABLE YEARS 13

AFTER 2021.—In the case of any bona fide resi-14

dent of Puerto Rico (within the meaning of sec-15

tion 937(a)) for any taxable year beginning 16

after December 31, 2021— 17

‘‘(i) the credit determined under this 18

section shall be allowable to such resident, 19

and 20

‘‘(ii) subsection (d)(1)(B)(ii) shall be 21

applied without regard to the phrase ‘in 22

the case of a taxpayer with 3 or more 23

qualifying children’. 24

‘‘(3) AMERICAN SAMOA.— 25
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‘‘(A) IN GENERAL.—The Secretary shall 1

pay to American Samoa amounts estimated by 2

the Secretary as being equal to the aggregate 3

benefits that would have been provided to resi-4

dents of American Samoa by reason of the ap-5

plication of this section for taxable years begin-6

ning after 2020 if the provisions of this section 7

had been in effect in American Samoa (applied 8

as if American Samoa were the United States 9

and without regard to the application of this 10

section to bona fide residents of Puerto Rico 11

under subsection (i)(1)). 12

‘‘(B) DISTRIBUTION REQUIREMENT.—Sub-13

paragraph (A) shall not apply unless American 14

Samoa has a plan, which has been approved by 15

the Secretary, under which American Samoa 16

will promptly distribute such payments to its 17

residents. 18

‘‘(C) COORDINATION WITH CREDIT AL-19

LOWED AGAINST UNITED STATES INCOME 20

TAXES.— 21

‘‘(i) IN GENERAL.—In the case of a 22

taxable year with respect to which a plan 23

is approved under subparagraph (B), this 24

section (other than this subsection) shall 25
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not apply to any individual eligible for a 1

distribution under such plan. 2

‘‘(ii) APPLICATION OF SECTION IN 3

EVENT OF ABSENCE OF APPROVED 4

PLAN.—In the case of a taxable year with 5

respect to which a plan is not approved 6

under subparagraph (B)— 7

‘‘(I) if such taxable year begins 8

in 2021, subsection (i)(1) shall be ap-9

plied by substituting ‘bona fide resi-10

dent of Puerto Rico or American 11

Samoa’ for ‘bona fide resident of 12

Puerto Rico’, and 13

‘‘(II) if such taxable year begins 14

after December 31, 2021, rules simi-15

lar to the rules of paragraph (2)(B) 16

shall apply with respect to bona fide 17

residents of American Samoa (within 18

the meaning of section 937(a)). 19

‘‘(4) TREATMENT OF PAYMENTS.—For pur-20

poses of section 1324 of title 31, United States 21

Code, the payments under this subsection shall be 22

treated in the same manner as a refund due from 23

a credit provision referred to in subsection (b)(2) of 24

such section.’’. 25
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(b) EFFECTIVE DATE.—The amendments made by 1

this section shall apply to taxable years beginning after 2

December 31, 2020. 3

PART 3—EARNED INCOME TAX CREDIT 4

SEC. 9621. STRENGTHENING THE EARNED INCOME TAX 5

CREDIT FOR INDIVIDUALS WITH NO QUALI-6

FYING CHILDREN. 7

(a) SPECIAL RULES FOR 2021.—Section 32 of the 8

Internal Revenue Code of 1986 is amended by adding at 9

the end the following new subsection: 10

‘‘(n) SPECIAL RULES FOR INDIVIDUALS WITHOUT 11

QUALIFYING CHILDREN.—In the case of any taxable year 12

beginning after December 31, 2020, and before January 13

1, 2022— 14

‘‘(1) DECREASE IN MINIMUM AGE FOR CRED-15

IT.— 16

‘‘(A) IN GENERAL.—Subsection 17

(c)(1)(A)(ii)(II) shall be applied by substituting 18

‘the applicable minimum age’ for ‘age 25’. 19

‘‘(B) APPLICABLE MINIMUM AGE.—For 20

purposes of this paragraph, the term ‘applicable 21

minimum age’ means— 22

‘‘(i) except as otherwise provided in 23

this subparagraph, age 19, 24
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‘‘(ii) in the case of a specified student 1

(other than a qualified former foster youth 2

or a qualified homeless youth), age 24, and 3

‘‘(iii) in the case of a qualified former 4

foster youth or a qualified homeless youth, 5

age 18. 6

‘‘(C) SPECIFIED STUDENT.—For purposes 7

of this paragraph, the term ‘specified student’ 8

means, with respect to any taxable year, an in-9

dividual who is an eligible student (as defined 10

in section 25A(b)(3)) during at least 5 calendar 11

months during the taxable year. 12

‘‘(D) QUALIFIED FORMER FOSTER 13

YOUTH.—For purposes of this paragraph, the 14

term ‘qualified former foster youth’ means an 15

individual who— 16

‘‘(i) on or after the date that such in-17

dividual attained age 14, was in foster care 18

provided under the supervision or adminis-19

tration of an entity administering (or eligi-20

ble to administer) a plan under part B or 21

part E of title IV of the Social Security 22

Act (without regard to whether Federal as-23

sistance was provided with respect to such 24

child under such part E), and 25
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‘‘(ii) provides (in such manner as the 1

Secretary may provide) consent for entities 2

which administer a plan under part B or 3

part E of title IV of the Social Security 4

Act to disclose to the Secretary informa-5

tion related to the status of such individual 6

as a qualified former foster youth. 7

‘‘(E) QUALIFIED HOMELESS YOUTH.—For 8

purposes of this paragraph, the term ‘qualified 9

homeless youth’ means, with respect to any tax-10

able year, an individual who— 11

‘‘(i) is certified by a local educational 12

agency or a financial aid administrator 13

during such taxable year as being either an 14

unaccompanied youth who is a homeless 15

child or youth, or as unaccompanied, at 16

risk of homelessness, and self-supporting, 17

and 18

‘‘(ii) provides (in such manner as the 19

Secretary may provide) consent for local 20

educational agencies and financial aid ad-21

ministrators to disclose to the Secretary in-22

formation related to the status of such in-23

dividual as a qualified homeless youth. 24
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Terms used in this subparagraph which are also 1

used in section 480(d)(1) of the Higher Edu-2

cation Act of 1965 shall have the same meaning 3

as when used in such section. 4

‘‘(2) ELIMINATION OF MAXIMUM AGE FOR 5

CREDIT.—Subsection (c)(1)(A)(ii)(II) shall be ap-6

plied without regard to the phrase ‘but not attained 7

age 65’. 8

‘‘(3) INCREASE IN CREDIT AND PHASEOUT PER-9

CENTAGES.—The table contained in subsection 10

(b)(1) shall be applied by substituting ‘15.3’ for 11

‘7.65’ each place it appears therein. 12

‘‘(4) INCREASE IN EARNED INCOME AND 13

PHASEOUT AMOUNTS.— 14

‘‘(A) IN GENERAL.—The table contained in 15

subsection (b)(2)(A) shall be applied— 16

‘‘(i) by substituting ‘$9,820’ for 17

‘$4,220’, and 18

‘‘(ii) by substituting ‘$11,610’ for 19

‘$5,280’. 20

‘‘(B) COORDINATION WITH INFLATION AD-21

JUSTMENT.—Subsection (j) shall not apply to 22

any dollar amount specified in this paragraph.’’. 23

(b) INFORMATION RETURN MATCHING.—As soon as 24

practicable, the Secretary of the Treasury (or the Sec-25
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retary’s delegate) shall develop and implement procedures 1

to use information returns under section 6050S (relating 2

to returns relating to higher education tuition and related 3

expenses) to check the status of individuals as specified 4

students for purposes of section 32(n)(1)(B)(ii) of the In-5

ternal Revenue Code of 1986 (as added by this section). 6

(c) EFFECTIVE DATE.—The amendment made by 7

this section shall apply to taxable years beginning after 8

December 31, 2020. 9

SEC. 9622. TAXPAYER ELIGIBLE FOR CHILDLESS EARNED 10

INCOME CREDIT IN CASE OF QUALIFYING 11

CHILDREN WHO FAIL TO MEET CERTAIN 12

IDENTIFICATION REQUIREMENTS. 13

(a) IN GENERAL.—Section 32(c)(1) of the Internal 14

Revenue Code of 1986 is amended by striking subpara-15

graph (F). 16

(b) EFFECTIVE DATE.—The amendment made by 17

this section shall apply to taxable years beginning after 18

December 31 2020. 19

SEC. 9623. CREDIT ALLOWED IN CASE OF CERTAIN SEPA-20

RATED SPOUSES. 21

(a) IN GENERAL.—Section 32(d) of the Internal Rev-22

enue Code of 1986 is amended— 23
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(1) by striking ‘‘MARRIED INDIVIDUALS.—In 1

the case of’’ and inserting the following: ‘‘MARRIED 2

INDIVIDUALS.— 3

‘‘(1) IN GENERAL.—In the case of’’, and 4

(2) by adding at the end the following new 5

paragraph: 6

‘‘(2) DETERMINATION OF MARITAL STATUS.— 7

For purposes of this section— 8

‘‘(A) IN GENERAL.—Except as provided in 9

subparagraph (B), marital status shall be deter-10

mined under section 7703(a). 11

‘‘(B) SPECIAL RULE FOR SEPARATED 12

SPOUSE.—An individual shall not be treated as 13

married if such individual— 14

‘‘(i) is married (as determined under 15

section 7703(a)) and does not file a joint 16

return for the taxable year, 17

‘‘(ii) resides with a qualifying child of 18

the individual for more than one-half of 19

such taxable year, and 20

‘‘(iii)(I) during the last 6 months of 21

such taxable year, does not have the same 22

principal place of abode as the individual’s 23

spouse, or 24
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‘‘(II) has a decree, instrument, or 1

agreement (other than a decree of divorce) 2

described in section 121(d)(3)(C) with re-3

spect to the individual’s spouse and is not 4

a member of the same household with the 5

individual’s spouse by the end of the tax-6

able year.’’. 7

(b) CONFORMING AMENDMENTS.— 8

(1) Section 32(c)(1)(A) of such Code is amend-9

ed by striking the last sentence. 10

(2) Section 32(c)(1)(E)(ii) of such Code is 11

amended by striking ‘‘(within the meaning of section 12

7703)’’. 13

(3) Section 32(d)(1) of such Code, as amended 14

by subsection (a), is amended by striking ‘‘(within 15

the meaning of section 7703)’’. 16

(c) EFFECTIVE DATE.—The amendments made by 17

this section shall apply to taxable years beginning after 18

December 31, 2020. 19

SEC. 9624. MODIFICATION OF DISQUALIFIED INVESTMENT 20

INCOME TEST. 21

(a) IN GENERAL.—Section 32(i) of the Internal Rev-22

enue Code of 1986 is amended by striking ‘‘$2,200’’ and 23

inserting ‘‘$10,000’’. 24
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(b) INFLATION ADJUSTMENT.—Section 32(j)(1) of 1

such Code is amended— 2

(1) in the matter preceding subparagraph (A), 3

by inserting ‘‘(2021 in the case of the dollar amount 4

in subsection (i)(1))’’ after ‘‘2015’’, 5

(2) in subparagraph (B)(i)— 6

(A) by striking ‘‘subsections (b)(2)(A) and 7

(i)(1)’’ and inserting ‘‘subsection (b)(2)(A)’’, 8

and 9

(B) by striking ‘‘and’’ at the end, 10

(3) by striking the period at the end of sub-11

paragraph (B)(ii) and inserting ‘‘, and’’, and 12

(4) by inserting after subparagraph (B)(ii) the 13

following new clause: 14

‘‘(iii) in the case of the $10,000 15

amount in subsection (i)(1), ‘calendar year 16

2020’ for ‘calendar year 2016’.’’. 17

(c) EFFECTIVE DATE.—The amendments made by 18

this section shall apply to taxable years beginning after 19

December 31, 2020. 20

SEC. 9625. APPLICATION OF EARNED INCOME TAX CREDIT 21

IN POSSESSIONS OF THE UNITED STATES. 22

(a) IN GENERAL.—Chapter 77 of the Internal Rev-23

enue Code of 1986 is amended by adding at the end the 24

following new section: 25
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‘‘SEC. 7530. APPLICATION OF EARNED INCOME TAX CREDIT 1

TO POSSESSIONS OF THE UNITED STATES. 2

‘‘(a) PUERTO RICO.— 3

‘‘(1) IN GENERAL.—With respect to calendar 4

year 2021 and each calendar year thereafter, the 5

Secretary shall, except as otherwise provided in this 6

subsection, make payments to Puerto Rico equal 7

to— 8

‘‘(A) the specified matching amount for 9

such calendar year, plus 10

‘‘(B) in the case of calendar years 2021 11

through 2025, the lesser of— 12

‘‘(i) the expenditures made by Puerto 13

Rico during such calendar year for edu-14

cation efforts with respect to individual 15

taxpayers and tax return preparers relat-16

ing to the earned income tax credit, or 17

‘‘(ii) $1,000,000. 18

‘‘(2) REQUIREMENT TO REFORM EARNED IN-19

COME TAX CREDIT.—The Secretary shall not make 20

any payments under paragraph (1) with respect to 21

any calendar year unless Puerto Rico has in effect 22

an earned income tax credit for taxable years begin-23

ning in or with such calendar year which (relative to 24

the earned income tax credit which was in effect for 25

taxable years beginning in or with calendar year 26
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2019) increases the percentage of earned income 1

which is allowed as a credit for each group of indi-2

viduals with respect to which such percentage is sep-3

arately stated or determined in a manner designed 4

to substantially increase workforce participation. 5

‘‘(3) SPECIFIED MATCHING AMOUNT.—For pur-6

poses of this subsection— 7

‘‘(A) IN GENERAL.—The term ‘specified 8

matching amount’ means, with respect to any 9

calendar year, the lesser of— 10

‘‘(i) the excess (if any) of— 11

‘‘(I) the cost to Puerto Rico of 12

the earned income tax credit for tax-13

able years beginning in or with such 14

calendar year, over 15

‘‘(II) the base amount for such 16

calendar year, or 17

‘‘(ii) the product of 3, multiplied by 18

the base amount for such calendar year. 19

‘‘(B) BASE AMOUNT.— 20

‘‘(i) BASE AMOUNT FOR 2021.—In the 21

case of calendar year 2021, the term ‘base 22

amount’ means the greater of— 23

‘‘(I) the cost to Puerto Rico of 24

the earned income tax credit for tax-25
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able years beginning in or with cal-1

endar year 2019 (rounded to the 2

nearest multiple of $1,000,000), or 3

‘‘(II) $200,000,000. 4

‘‘(ii) INFLATION ADJUSTMENT.—In 5

the case of any calendar year after 2021, 6

the term ‘base amount’ means the dollar 7

amount determined under clause (i) in-8

creased by an amount equal to— 9

‘‘(I) such dollar amount, multi-10

plied by— 11

‘‘(II) the cost-of-living adjust-12

ment determined under section 1(f)(3) 13

for such calendar year, determined by 14

substituting ‘calendar year 2020’ for 15

‘calendar year 2016’ in subparagraph 16

(A)(ii) thereof. 17

Any amount determined under this clause 18

shall be rounded to the nearest multiple of 19

$1,000,000. 20

‘‘(4) RULES RELATED TO PAYMENTS AND RE-21

PORTS.— 22

‘‘(A) TIMING OF PAYMENTS.—The Sec-23

retary shall make payments under paragraph 24

(1) for any calendar year— 25
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‘‘(i) after receipt of the report de-1

scribed in subparagraph (B) for such cal-2

endar year, and 3

‘‘(ii) except as provided in clause (i), 4

within a reasonable period of time before 5

the due date for individual income tax re-6

turns (as determined under the laws of 7

Puerto Rico) for taxable years which began 8

on the first day of such calendar year. 9

‘‘(B) ANNUAL REPORTS.—With respect to 10

calendar year 2021 and each calendar year 11

thereafter, Puerto Rico shall provide to the Sec-12

retary a report which shall include— 13

‘‘(i) an estimate of the costs described 14

in paragraphs (1)(B)(i) and (3)(A)(i)(I) 15

with respect to such calendar year, and 16

‘‘(ii) a statement of such costs with 17

respect to the preceding calendar year. 18

‘‘(C) ADJUSTMENTS.— 19

‘‘(i) IN GENERAL.—In the event that 20

any estimate of an amount is more or less 21

than the actual amount as later deter-22

mined and any payment under paragraph 23

(1) was determined on the basis of such 24

estimate, proper payment shall be made 25
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by, or to, the Secretary (as the case may 1

be) as soon as practicable after the deter-2

mination that such estimate was inac-3

curate. Proper adjustment shall be made in 4

the amount of any subsequent payments 5

made under paragraph (1) to the extent 6

that proper payment is not made under the 7

preceding sentence before such subsequent 8

payments. 9

‘‘(ii) ADDITIONAL REPORTS.—The 10

Secretary may require such additional peri-11

odic reports of the information described in 12

subparagraph (B) as the Secretary deter-13

mines appropriate to facilitate timely ad-14

justments under clause (i). 15

‘‘(D) DETERMINATION OF COST OF 16

EARNED INCOME TAX CREDIT.—For purposes 17

of this subsection, the cost to Puerto Rico of 18

the earned income tax credit shall be deter-19

mined by the Secretary on the basis of the laws 20

of Puerto Rico and shall include reductions in 21

revenues received by Puerto Rico by reason of 22

such credit and refunds attributable to such 23

credit, but shall not include any administrative 24

costs with respect to such credit. 25
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‘‘(b) POSSESSIONS WITH MIRROR CODE TAX SYS-1

TEMS.— 2

‘‘(1) IN GENERAL.—With respect to calendar 3

year 2021 and each calendar year thereafter, the 4

Secretary shall, except as otherwise provided in this 5

subsection, make payments to the Virgin Islands, 6

Guam, and the Commonwealth of the Northern Mar-7

iana Islands equal to— 8

‘‘(A) the cost to such possession of the 9

earned income tax credit for taxable years be-10

ginning in or with such calendar year, plus 11

‘‘(B) in the case of calendar years 2021 12

through 2025, the lesser of— 13

‘‘(i) the expenditures made by such 14

possession during such calendar year for 15

education efforts with respect to individual 16

taxpayers and tax return preparers relat-17

ing to such earned income tax credit, or 18

‘‘(ii) $50,000. 19

‘‘(2) APPLICATION OF CERTAIN RULES.—Rules 20

similar to the rules of subparagraphs (A), (B), (C), 21

and (D) of subsection (a)(4) shall apply for purposes 22

of this subsection. 23

‘‘(c) AMERICAN SAMOA.— 24
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‘‘(1) IN GENERAL.—With respect to calendar 1

year 2021 and each calendar year thereafter, the 2

Secretary shall, except as otherwise provided in this 3

subsection, make payments to American Samoa 4

equal to— 5

‘‘(A) the lesser of— 6

‘‘(i) the cost to American Samoa of 7

the earned income tax credit for taxable 8

years beginning in or with such calendar 9

year, or 10

‘‘(ii) $16,000,000, plus 11

‘‘(B) in the case of calendar years 2021 12

through 2025, the lesser of— 13

‘‘(i) the expenditures made by Amer-14

ican Samoa during such calendar year for 15

education efforts with respect to individual 16

taxpayers and tax return preparers relat-17

ing to such earned income tax credit, or 18

‘‘(ii) $50,000. 19

‘‘(2) REQUIREMENT TO ENACT AND MAINTAIN 20

AN EARNED INCOME TAX CREDIT.—The Secretary 21

shall not make any payments under paragraph (1) 22

with respect to any calendar year unless American 23

Samoa has in effect an earned income tax credit for 24

taxable years beginning in or with such calendar 25
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year which allows a refundable tax credit to individ-1

uals on the basis of the taxpayer’s earned income 2

which is designed to substantially increase workforce 3

participation. 4

‘‘(3) INFLATION ADJUSTMENT.—In the case of 5

any calendar year after 2021, the $16,000,000 6

amount in paragraph (1)(A)(ii) shall be increased by 7

an amount equal to— 8

‘‘(A) such dollar amount, multiplied by— 9

‘‘(B) the cost-of-living adjustment deter-10

mined under section 1(f)(3) for such calendar 11

year, determined by substituting ‘calendar year 12

2020’ for ‘calendar year 2016’ in subparagraph 13

(A)(ii) thereof. 14

Any increase determined under this clause shall be 15

rounded to the nearest multiple of $100,000. 16

‘‘(4) APPLICATION OF CERTAIN RULES.—Rules 17

similar to the rules of subparagraphs (A), (B), (C), 18

and (D) of subsection (a)(4) shall apply for purposes 19

of this subsection. 20

‘‘(d) TREATMENT OF PAYMENTS.—For purposes of 21

section 1324 of title 31, United States Code, the payments 22

under this section shall be treated in the same manner 23

as a refund due from a credit provision referred to in sub-24

section (b)(2) of such section.’’. 25
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(b) CLERICAL AMENDMENT.—The table of sections 1

for chapter 77 of the Internal Revenue Code of 1986 is 2

amended by adding at the end the following new item: 3

‘‘Sec. 7530. Application of earned income tax credit to possessions of the 

United States.’’. 

SEC. 9626. TEMPORARY SPECIAL RULE FOR DETERMINING 4

EARNED INCOME FOR PURPOSES OF EARNED 5

INCOME TAX CREDIT. 6

(a) IN GENERAL.—If the earned income of the tax-7

payer for the taxpayer’s first taxable year beginning in 8

2021 is less than the earned income of the taxpayer for 9

the taxpayer’s first taxable year beginning in 2019, the 10

credit allowed under section 32 of the Internal Revenue 11

Code of 1986 may, at the election of the taxpayer, be de-12

termined by substituting-— 13

(1) such earned income for the taxpayer’s first 14

taxable year beginning in 2019, for 15

(2) such earned income for the taxpayer’s first 16

taxable year beginning in 2021. 17

(b) EARNED INCOME.— 18

(1) IN GENERAL.—For purposes of this section, 19

the term ‘‘earned income’’ has the meaning given 20

such term under section 32(c) of the Internal Rev-21

enue Code of 1986. 22

(2) APPLICATION TO JOINT RETURNS.—For 23

purposes of subsection (a), in the case of a joint re-24
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turn, the earned income of the taxpayer for the first 1

taxable year beginning in 2019 shall be the sum of 2

the earned income of each spouse for such taxable 3

year. 4

(c) SPECIAL RULES.— 5

(1) ERRORS TREATED AS MATHEMATICAL ER-6

RORS.—For purposes of section 6213 of the Internal 7

Revenue Code of 1986, an incorrect use on a return 8

of earned income pursuant to subsection (a) shall be 9

treated as a mathematical or clerical error. 10

(2) NO EFFECT ON DETERMINATION OF GROSS 11

INCOME, ETC.—Except as otherwise provided in this 12

subsection, the Internal Revenue Code of 1986 shall 13

be applied without regard to any substitution under 14

subsection (a). 15

(d) TREATMENT OF CERTAIN POSSESSIONS.— 16

(1) PAYMENTS TO POSSESSIONS WITH MIRROR 17

CODE TAX SYSTEMS.—The Secretary of the Treas-18

ury shall pay to each possession of the United States 19

which has a mirror code tax system amounts equal 20

to the loss (if any) to that possession by reason of 21

the application of the provisions of this section 22

(other than this subsection) with respect to section 23

32 of the Internal Revenue Code of 1986. Such 24

amounts shall be determined by the Secretary of the 25

VerDate Sep 11 2014 00:45 Feb 25, 2021 Jkt 019200 PO 00000 Frm 00516 Fmt 6652 Sfmt 6201 E:\BILLS\H1319.RH H1319pa
m

tm
an

n 
on

 D
S

K
B

C
07

H
B

2P
R

O
D

 w
ith

 B
IL

LS



517 

•HR 1319 RH

Treasury based on information provided by the gov-1

ernment of the respective possession. 2

(2) PAYMENTS TO OTHER POSSESSIONS.—The 3

Secretary of the Treasury shall pay to each posses-4

sion of the United States which does not have a mir-5

ror code tax system amounts estimated by the Sec-6

retary of the Treasury as being equal to the aggre-7

gate benefits (if any) that would have been provided 8

to residents of such possession by reason of the pro-9

visions of this section (other than this subsection) 10

with respect to section 32 of the Internal Revenue 11

Code of 1986 if a mirror code tax system had been 12

in effect in such possession. The preceding sentence 13

shall not apply unless the respective possession has 14

a plan, which has been approved by the Secretary of 15

the Treasury, under which such possession will 16

promptly distribute such payments to its residents. 17

(3) MIRROR CODE TAX SYSTEM.—For purposes 18

of this section, the term ‘‘mirror code tax system’’ 19

means, with respect to any possession of the United 20

States, the income tax system of such possession if 21

the income tax liability of the residents of such pos-22

session under such system is determined by ref-23

erence to the income tax laws of the United States 24

as if such possession were the United States. 25
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(4) TREATMENT OF PAYMENTS.—For purposes 1

of section 1324 of title 31, United States Code, the 2

payments under this section shall be treated in the 3

same manner as a refund due from a credit provi-4

sion referred to in subsection (b)(2) of such section. 5

PART 4—DEPENDENT CARE ASSISTANCE 6

SEC. 9631. REFUNDABILITY AND ENHANCEMENT OF CHILD 7

AND DEPENDENT CARE TAX CREDIT. 8

(a) IN GENERAL.—Section 21 of the Internal Rev-9

enue Code of 1986 is amended by adding at the end the 10

following new subsection: 11

‘‘(g) SPECIAL RULES FOR 2021.—In the case of any 12

taxable year beginning after December 31, 2020, and be-13

fore January 1, 2022— 14

‘‘(1) CREDIT MADE REFUNDABLE.—If the tax-15

payer (in the case of a joint return, either spouse) 16

has a principal place of abode in the United States 17

(determined as provided in section 32) for more than 18

one-half of the taxable year, the credit allowed under 19

subsection (a) shall be treated as a credit allowed 20

under subpart C (and not allowed under this sub-21

part). 22

‘‘(2) INCREASE IN DOLLAR LIMIT ON AMOUNT 23

CREDITABLE.—Subsection (c) shall be applied— 24
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‘‘(A) by substituting ‘$8,000’ for ‘$3,000’ 1

in paragraph (1) thereof, and 2

‘‘(B) by substituting ‘$16,000’ for ‘$6,000’ 3

in paragraph (2) thereof. 4

‘‘(3) INCREASE IN APPLICABLE PERCENTAGE.— 5

Subsection (a)(2) shall be applied— 6

‘‘(A) by substituting ‘50 percent’ for ‘35 7

percent ’, and 8

‘‘(B) by substituting ‘$125,000’ for 9

‘$15,000’. 10

‘‘(4) APPLICATION OF PHASEOUT TO HIGH IN-11

COME INDIVIDUALS.— 12

‘‘(A) IN GENERAL.—Subsection (a)(2) 13

shall be applied by substituting ‘the phaseout 14

percentage’ for ‘20 percent’. 15

‘‘(B) PHASEOUT PERCENTAGE.—The term 16

‘phaseout percentage’ means 20 percent re-17

duced (but not below zero) by 1 percentage 18

point for each $2,000 (or fraction thereof) by 19

which the taxpayer’s adjusted gross income for 20

the taxable year exceeds $400,000.’’. 21

(b) APPLICATION OF CREDIT IN POSSESSIONS.—Sec-22

tion 21 of such Code, as amended by subsection (a), is 23

amended by adding at the end the following new sub-24

section: 25
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‘‘(h) APPLICATION OF CREDIT IN POSSESSIONS.— 1

‘‘(1) PAYMENT TO POSSESSIONS WITH MIRROR 2

CODE TAX SYSTEMS.—The Secretary shall pay to 3

each possession of the United States with a mirror 4

code tax system amounts equal to the loss (if any) 5

to that possession by reason of the application of 6

this section (determined without regard to this sub-7

section) with respect to taxable years beginning in or 8

with 2021. Such amounts shall be determined by the 9

Secretary based on information provided by the gov-10

ernment of the respective possession. 11

‘‘(2) PAYMENTS TO OTHER POSSESSIONS.—The 12

Secretary shall pay to each possession of the United 13

States which does not have a mirror code tax system 14

amounts estimated by the Secretary as being equal 15

to the aggregate benefits that would have been pro-16

vided to residents of such possession by reason of 17

this section with respect to taxable years beginning 18

in or with 2021 if a mirror code tax system had 19

been in effect in such possession. The preceding sen-20

tence shall not apply unless the respective possession 21

has a plan, which has been approved by the Sec-22

retary, under which such possession will promptly 23

distribute such payments to its residents. 24
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‘‘(3) COORDINATION WITH CREDIT ALLOWED 1

AGAINST UNITED STATES INCOME TAXES.—In the 2

case of any taxable year beginning in or with 2021, 3

no credit shall be allowed under this section to any 4

individual— 5

‘‘(A) to whom a credit is allowable against 6

taxes imposed by a possession with a mirror 7

code tax system by reason of this section, or 8

‘‘(B) who is eligible for a payment under 9

a plan described in paragraph (2). 10

‘‘(4) MIRROR CODE TAX SYSTEM.—For pur-11

poses of this subsection, the term ‘mirror code tax 12

system’ means, with respect to any possession of the 13

United States, the income tax system of such posses-14

sion if the income tax liability of the residents of 15

such possession under such system is determined by 16

reference to the income tax laws of the United 17

States as if such possession were the United States. 18

‘‘(5) TREATMENT OF PAYMENTS.—For pur-19

poses of section 1324 of title 31, United States 20

Code, the payments under this subsection shall be 21

treated in the same manner as a refund due from 22

a credit provision referred to in subsection (b)(2) of 23

such section.’’. 24

(c) CONFORMING AMENDMENTS.— 25
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(1) Section 6211(b)(4)(A) of such Code, as 1

amended by the preceding provisions of this Act, is 2

amended by inserting ‘‘21 by reason of subsection 3

(g) thereof,’’ before ‘‘24’’. 4

(2) Section 1324(b)(2) of title 31, United 5

States Code (as amended by the preceding provi-6

sions of this title), is amended by inserting ‘‘21,’’ be-7

fore ‘‘24’’. 8

(d) EFFECTIVE DATE.—The amendments made by 9

this section shall apply to taxable years beginning after 10

December 31, 2020. 11

SEC. 9632. INCREASE IN EXCLUSION FOR EMPLOYER-PRO-12

VIDED DEPENDENT CARE ASSISTANCE. 13

(a) IN GENERAL.—Section 129(a)(2) of the Internal 14

Revenue Code of 1986 is amended by adding at the end 15

the following new subparagraph: 16

‘‘(D) SPECIAL RULE FOR 2021.—In the 17

case of any taxable year beginning after Decem-18

ber 31, 2020, and before January 1, 2022, sub-19

paragraph (A) shall be applied be substituting 20

‘$10,500 (half such dollar amount’ for ‘$5,000 21

($2,500’.’’. 22

(b) EFFECTIVE DATE.—The amendment made by 23

this section shall apply to taxable years beginning after 24

December 31, 2020. 25
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(c) RETROACTIVE PLAN AMENDMENTS.—A plan that 1

otherwise satisfies all applicable requirements of sections 2

125 and 129 of the Internal Revenue Code of 1986 (in-3

cluding any rules or regulations thereunder) shall not fail 4

to be treated as a cafeteria plan or dependent care assist-5

ance program merely because such plan is amended pursu-6

ant to a provision under this section and such amendment 7

is retroactive, if— 8

(1) such amendment is adopted no later than 9

the last day of the plan year in which the amend-10

ment is effective, and 11

(2) the plan is operated consistent with the 12

terms of such amendment during the period begin-13

ning on the effective date of the amendment and 14

ending on the date the amendment is adopted. 15

PART 5—CREDITS FOR PAID SICK AND FAMILY 16

LEAVE 17

SEC. 9641. EXTENSION OF CREDITS. 18

(a) IN GENERAL.—The following provisions of the 19

Families First Coronavirus Response Act are each amend-20

ed by striking ‘‘March 31, 2021’’ and inserting ‘‘Sep-21

tember 30, 2021’’: 22

(1) Section 7001(c)(2)(A). 23

(2) Section 7001(g). 24

(3) Section 7002(b)(2)(B)(i). 25
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(4) Section 7002(e). 1

(5) Section 7003(c)(2)(A). 2

(6) Section 7003(g). 3

(7) Section 7004(b)(2)(B)(i). 4

(8) Section 7004(e). 5

(b) CONFORMING AMENDMENT.—Section 7005(a) of 6

such Act is amended by striking ‘‘April 1, 2021’’ and in-7

serting ‘‘October 1, 2021’’. 8

SEC. 9642. INCREASE IN LIMITATIONS ON CREDITS FOR 9

PAID FAMILY LEAVE. 10

(a) INCREASE IN OVERALL LIMITATION ON QUALI-11

FIED FAMILY LEAVE WAGES.— 12

(1) IN GENERAL.—Section 7003(b)(1)(B) of 13

the Families First Coronavirus Response Act is 14

amended by striking ‘‘$10,000’’ and inserting 15

‘‘$12,000’’. 16

(2) CONFORMING AMENDMENT.—Section 17

7004(d)(3) of such Act is amended by striking 18

‘‘$10,000’’ and inserting ‘‘$12,000’’. 19

(b) INCREASE IN QUALIFIED FAMILY LEAVE EQUIV-20

ALENT AMOUNT FOR SELF-EMPLOYED INDIVIDUALS.— 21

Section 7004(c)(1)(A) of such Act is amended by striking 22

‘‘50’’ and inserting ‘‘60’’. 23

(c) COORDINATION WITH DEFINITION OF QUALIFIED 24

FAMILY LEAVE WAGES.—Section 7003(c)(2)(A) of such 25
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Act, as amended by the preceding provisions of this part, 1

is amended to read as follows: 2

‘‘(A) which would be so required to be paid 3

if— 4

‘‘(i) section 102(a)(1)(F) of the Fam-5

ily and Medical Leave Act of 1993 were 6

applied by substituting ‘September 30, 7

2021’ for ‘December 31, 2020’, and 8

‘‘(ii) section 110(b)(2)(B)(ii) of such 9

Act were applied by substituting ‘$12,000’ 10

for ‘$10,000’, and’’. 11

SEC. 9643. EXPANSION OF LEAVE TO WHICH PAID FAMILY 12

LEAVE CREDITS APPLIES. 13

(a) IN GENERAL.—Section 7003(c)(2)(A) of the 14

Families First Coronavirus Response Act, as amended by 15

the preceding provisions of this part, is amended by strik-16

ing ‘‘and’’ at the end of clause (i), by redesignating clause 17

(ii) as clause (iii), and by inserting after clause (i) the 18

following new clause: 19

‘‘(ii) section 110(a)(2)(A) of such Act 20

were applied by inserting ‘or any reason 21

for leave described in section 5102(a) of 22

the Families First Coronavirus Response 23

Act’ after ‘public health emergency’, and’’. 24
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(b) APPLICATION TO CREDIT FOR PAID FAMILY 1

LEAVE FOR SELF-EMPLOYED INDIVIDUALS.—Section 2

7004(b)(2)(B) of such Act is amended by striking ‘‘and’’ 3

at the end of clause (i), by redesignating clause (ii) as 4

clause (iii), and by inserting after clause (i) the following 5

new clause: 6

‘‘(ii) section 110(a)(2)(A) of such Act 7

were applied by inserting ‘or any reason 8

for leave described in section 5102(a) of 9

the Families First Coronavirus Response 10

Act’ after ‘public health emergency’, and’’. 11

SEC. 9644. PAID LEAVE CREDITS ALLOWED FOR LEAVE FOR 12

COVID-VACCINATION. 13

(a) PAID SICK LEAVE CREDIT.—Section 14

7001(c)(2)(A) of the Families First Coronavirus Response 15

Act is amended by striking ‘‘and’’ at the end of clause 16

(i), by redesignating clause (ii) as clause (iii), and by in-17

serting after clause (i) the following new clause: 18

‘‘(ii) by inserting ‘or the employee is 19

obtaining immunization related to COVID– 20

19 or recovering from any injury, dis-21

ability, illness, or condition related to such 22

immunization’ after ‘medical diagnosis’ in 23

section 5102(a)(3), and’’. 24
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(b) PAID SICK LEAVE CREDIT FOR SELF-EMPLOYED 1

INDIVIDUALS.—Section 7002(b)(2)(B)(i) of such Act, as 2

amended by the preceding provisions of this part, is 3

amended to read as follows: 4

‘‘(i) such Act were applied— 5

‘‘(I) by substituting ‘September 6

30, 2021’ for ‘December 31, 2020’ in 7

section 5109 thereof, and 8

‘‘(II) by inserting ‘or the em-9

ployee is obtaining immunization re-10

lated to COVID–19 or recovering 11

from any injury, disability, illness, or 12

condition related to such immuniza-13

tion’ after ‘medical diagnosis’ in sec-14

tion 5102(a)(3), and’’. 15

(c) PAID FAMILY LEAVE CREDIT.—Section 16

7003(c)(2)(A)(ii) of such Act, as amended by the pre-17

ceding provisions of this part, is amended by inserting ‘‘or 18

to obtain immunization related to COVID–19 or to recover 19

from any injury, disability, illness, or condition related to 20

such immunization’’ after ‘‘section 5102(a) of the Fami-21

lies First Coronavirus Response Act’’. 22

(d) PAID FAMILY LEAVE CREDIT FOR SELF-EM-23

PLOYED INDIVIDUALS.—Section 7004(b)(2)(B)(ii) of such 24

Act, as amended by the preceding provisions of this part, 25
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is amended by inserting ‘‘or to obtain immunization re-1

lated to COVID–19 or to recover from any injury, dis-2

ability, illness, or condition related to such immunization’’ 3

after ‘‘section 5102(a) of the Families First Coronavirus 4

Response Act’’. 5

SEC. 9645. APPLICATION OF NON-DISCRIMINATION RULES. 6

(a) PAID SICK LEAVE CREDIT.—Section 7001 of the 7

Families First and Coronavirus Response Act is amended 8

by adding at the end the following new subsection: 9

‘‘(j) NON-DISCRIMINATION REQUIREMENT.—No 10

credit shall be allowed under this section to any employer 11

for any calendar quarter if such employer, with respect 12

to the availability of the provision of qualified sick leave 13

wages to which this section otherwise applies for such cal-14

endar quarter, discriminates in favor of highly com-15

pensated employees (within the meaning of section 414(q) 16

of the Internal Revenue Code of 1986), full-time employ-17

ees, or employees on the basis of employment tenure with 18

such employer.’’. 19

(b) PAID FAMILY LEAVE CREDIT.—Section 7003 of 20

such Act is amended by adding at the end the following 21

new subsection: 22

‘‘(j) NON-DISCRIMINATION REQUIREMENT.—No 23

credit shall be allowed under this section to any employer 24

for any calendar quarter if such employer, with respect 25
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to the availability of the provision of qualified family leave 1

wages to which this section otherwise applies for such cal-2

endar quarter, discriminates in favor of highly com-3

pensated employees (within the meaning of section 414(q) 4

of the Internal Revenue Code of 1986), full-time employ-5

ees, or employees on the basis of employment tenure with 6

such employer.’’. 7

SEC. 9646. RESET OF LIMITATION ON PAID SICK LEAVE. 8

(a) IN GENERAL.—Section 7001(b)(2) of the Fami-9

lies First Coronavirus Response Act is amended to read 10

as follows: 11

‘‘(2) OVERALL LIMITATION ON NUMBER OF 12

DAYS TAKEN INTO ACCOUNT.— 13

‘‘(A) LIMITATION APPLICABLE AFTER THE 14

FIRST QUARTER OF 2021.—In the case of cal-15

endar quarters beginning after March 31, 2021, 16

in any calendar year, the aggregate number of 17

days taken into account under paragraph (1) 18

shall not exceed the excess (if any) of— 19

‘‘(i) 10, over 20

‘‘(ii) the aggregate number of days so 21

taken into account during preceding cal-22

endar quarters in such calendar year 23

(other than the first quarter of calendar 24

year 2021). 25
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‘‘(B) LIMITATION APPLICABLE BEFORE 1

THE SECOND QUARTER OF 2021.—In the case of 2

calendar quarters beginning before April 1, 3

2021, the aggregate number of days taken into 4

account under paragraph (1) for any calendar 5

quarter shall not exceed the excess (if any) of— 6

‘‘(i) 10, over 7

‘‘(ii) the aggregate number of days so 8

taken into account for all preceding cal-9

endar quarters.’’. 10

(b) COORDINATION WITH MANDATE PROVISIONS.— 11

Section 7001(c)(2)(A) of such Act, as amended by the pre-12

ceding provisions of this part, is amended by striking 13

‘‘and’’ at the end of clause (ii), by redesignating clause 14

(iii) as clause (iv), and by inserting after clause (ii) the 15

following new clause: 16

‘‘(iii) by applying section 5102(b)(1) 17

of such Act separately with respect to the 18

period before April 1, 2021, and to each 19

calendar year after 2020 (and, in the case 20

of calendar year 2021, without regard to 21

the first quarter thereof), and’’. 22

(c) APPLICATION TO SICK LEAVE CREDIT FOR THE 23

SELF-EMPLOYED.— 24
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(1) IN GENERAL.—Section 7002(c) of such Act 1

is amended— 2

(A) by striking ‘‘(but not more than the 3

applicable number of days)’’ in paragraph 4

(1)(A) and inserting ‘‘(but not more than 10)’’, 5

and 6

(B) by striking paragraph (3) and redesig-7

nating paragraph (4) as paragraph (3). 8

(2) COORDINATION WITH MANDATE PROVI-9

SIONS.—Section 7002(b)(2)(B)(i) of such Act, as 10

amended by the preceding provisions of this part, is 11

amended by striking ‘‘and’’ at the end of subclause 12

(I), by striking ‘‘and’’ at the end of subclause (II), 13

and by adding at the end the following new sub-14

clauses: 15

‘‘(III) by applying section 16

5102(b)(1) of such Act separately 17

with respect to each taxable year, and 18

‘‘(IV) without regard to section 19

5102(b)(3) thereof, and’’. 20

SEC. 9647. CREDITS ALLOWED AGAINST EMPLOYER HOS-21

PITAL INSURANCE TAX. 22

(a) IN GENERAL.—The following provisions of the 23

Families First Coronavirus Response Act are each amend-24
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ed by striking ‘‘section 3111(a)’’ and inserting ‘‘section 1

3111(b)’’: 2

(1) Section 7001(a). 3

(2) Section 7001(b)(3). 4

(3) The section 7001(e)(4) which relates to ref-5

erences to railroad retirement tax. 6

(4) Section 7001(i). 7

(5) Section 7003(a). 8

(6) Section 7003(b)(2). 9

(7) The section 7003(e)(4) which relates to ref-10

erences to railroad retirement tax. 11

(8) Section 7003(i). 12

(b) CONFORMING AMENDMENTS.— 13

(1) Section 7001(b)(3) of such Act is amended 14

by striking ‘‘(reduced by any credits allowed under 15

subsections (e) and (f) of section 3111 of such Code, 16

and section 303(d) of the Taxpayer Certainty and 17

Disaster Tax Relief Act of 2020, for such quarter)’’. 18

(2) Section 7001 of such Act is amended by 19

striking subsection (h). 20

(3) Section 7003(b)(2) of such Act is amended 21

by striking ‘‘(reduced by any credits allowed under 22

subsections (e) and (f) of section 3111 of such Code, 23

section 7001 of this Act, and section 303(d) of the 24

Taxpayer Certainty and Disaster Tax Relief Act of 25
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2020, for such quarter)’’ and inserting ‘‘(reduced by 1

any credits allowed under section 7001 of this Act)’’. 2

(4) Section 7003 of such Act is amended by 3

striking subsection (h). 4

(5) Section 7005(a) of such Act is amended by 5

striking ‘‘section 3111(a)’’ both places it appears 6

and inserting ‘‘section 3111(b)’’. 7

(6) Section 7005 of such Act is amended by 8

striking subsection (c). 9

SEC. 9648. APPLICATION OF CREDITS TO CERTAIN GOVERN-10

MENTAL EMPLOYERS. 11

(a) CREDIT FOR PAID SICK LEAVE.—Section 12

7001(e) of the Families First Coronavirus Response Act 13

is amended— 14

(1) by striking the paragraph (4) which relates 15

to certain governmental employers, and 16

(2) by adding at the end the following new 17

paragraph: 18

‘‘(5) CERTAIN GOVERNMENTAL EMPLOYERS.— 19

No credit shall be allowed under this section to the 20

Government of the United States or to any agency 21

or instrumentality thereof. The preceding sentence 22

shall not apply to any organization described in sec-23

tion 501(c)(1) of the Internal Revenue Code of 1986 24
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and exempt from tax under section 501(a) of such 1

Code.’’. 2

(b) CREDIT FOR PAID FAMILY LEAVE.—Section 3

7003(e) of such Act is amended— 4

(1) by striking the paragraph (4) which relates 5

to certain governmental employers, and 6

(2) by adding at the end the following new 7

paragraph: 8

‘‘(5) CERTAIN GOVERNMENTAL EMPLOYERS.— 9

No credit shall be allowed under this section to the 10

Government of the United States or to any agency 11

or instrumentality thereof. The preceding sentence 12

shall not apply to any organization described in sec-13

tion 501(c)(1) of the Internal Revenue Code of 1986 14

and exempt from tax under section 501(a) of such 15

Code.’’. 16

SEC. 9649. GROSS UP OF CREDIT IN LIEU OF EXCLUSION 17

FROM TAX. 18

(a) IN GENERAL.—Section 7005 of the Families 19

First Coronavirus Response Act (as amended by the pre-20

ceding provisions of this part) is amended— 21

(1) by amending subsection (a) to read as fol-22

lows: 23

‘‘(a) IN GENERAL.—The credit allowed by section 24

7001 and the credit allowed by section 7003 shall each 25
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be increased by the amount of the taxes imposed by sub-1

sections (a) and (b) of section 3111 and section 3221(a) 2

of the Internal Revenue Code of 1986 on qualified sick 3

leave wages, or qualified family leave wages, for which 4

credit is allowed under such section 7001 or 7003 (respec-5

tively).’’, 6

(2) by striking so much of subsection (b) as 7

precedes paragraph (2) thereof, 8

(3) by redesignating such paragraph (2) as sub-9

section (b) and adjusting the indentation thereof ac-10

cordingly, and 11

(4) by striking ‘‘paragraph (1)’’ in such sub-12

section (b) (as so redesignated) and inserting ‘‘sub-13

section (a)’’. 14

(b) COORDINATION WITH DEFINITION OF QUALI-15

FIED WAGES.— 16

(1) Section 7001(c) of such Act is amended— 17

(A) by striking ‘‘and section 7005(a) of 18

this Act,’’, and 19

(B) by striking ‘‘and without regard to sec-20

tion 7005(a) of this Act)’’. 21

(2) Section 7003(c) of such Act is amended by 22

striking ‘‘wages (as defined’’ and all that follows 23

through ‘‘paid by an employer’’ and inserting 24

‘‘wages (as defined in section 3121(a) of the Inter-25
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nal Revenue Code of 1986, determined without re-1

gard to paragraphs (1) through (22) of section 2

3121(b) of such Code) and compensation (as defined 3

in section 3231(e) of the Internal Revenue Code, de-4

termined without regard to the sentence in para-5

graph (1) thereof which begins ‘Such term does not 6

include remuneration’) paid by an employer’’. 7

SEC. 9650. EFFECTIVE DATE. 8

(a) IN GENERAL.—Except as otherwise provided in 9

this section, the amendments made by this part shall apply 10

to amounts paid with respect to calendar quarters begin-11

ning after March 31, 2021. 12

(b) APPLICATION TO SELF-EMPLOYMENT TAX CRED-13

ITS.—The amendments made by this part to any provision 14

of section 7002 or 7004 of the Families First Coronavirus 15

Response Act shall apply to taxable years beginning after 16

December 31, 2020. 17

PART 6—EMPLOYEE RETENTION CREDIT 18

SEC. 9651. EXTENSION OF EMPLOYEE RETENTION CREDIT. 19

(a) IN GENERAL.—Section 2301(m) of the CARES 20

Act is amended by striking ‘‘July 1, 2021’’ and inserting 21

‘‘January 1, 2022’’. 22

(b) CREDIT ALLOWED AGAINST EMPLOYER HOS-23

PITAL INSURANCE TAX.— 24
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(1) IN GENERAL.—Subparagraphs (A) and (B) 1

of section 2301(c)(1) of such Act are each amended 2

by striking ‘‘section 3111(a)’’ and inserting ‘‘section 3

3111(b)’’. 4

(2) CONFORMING AMENDMENTS.—Section 5

2301(b)(2) of such Act is amended— 6

(A) by striking ‘‘subsections (e) and (f) of 7

section 3111 of the Internal Revenue Code of 8

1986,’’, and 9

(B) by striking ‘‘, and section 303(d) of 10

the Taxpayer Certainty and Disaster Tax Relief 11

Act of 2020’’. 12

(c) EFFECTIVE DATE.—The amendments made by 13

this section shall apply to calendar quarters beginning 14

after June 30, 2021. 15

PART 7—PREMIUM TAX CREDIT 16

SEC. 9661. IMPROVING AFFORDABILITY BY EXPANDING 17

PREMIUM ASSISTANCE FOR CONSUMERS. 18

(a) IN GENERAL.—Section 36B(b)(3)(A) of the In-19

ternal Revenue Code of 1986 is amended by adding at the 20

end the following new clause: 21

‘‘(iii) TEMPORARY PERCENTAGES FOR 22

2021 AND 2022.—In the case of a taxable 23

year beginning in 2021 or 2022— 24
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‘‘(I) clause (ii) shall not apply for 1

purposes of adjusting premium per-2

centages under this subparagraph, 3

and 4

‘‘(II) the following table shall be 5

applied in lieu of the table contained 6

in clause (i): 7

‘‘In the case of household 
income (expressed as 

a percent of poverty line) 
within the following income tier: 

The initial 
premium 

percentage is— 

The final 
premium 

percentage is— 

Up to 150.0 percent ................................... 0.0 0.0
150.0 percent up to 200.0 percent ............. 0.0 2.0
200.0 percent up to 250.0 percent ............. 2.0 4.0
250.0 percent up to 300.0 percent ............. 4.0 6.0
300.0 percent up to 400.0 percent ............. 6.0 8.5
400.0 percent and higher ........................... 8.5 8.5’’. 

(b) CONFORMING AMENDMENT.—Section 36B(c)(1) 8

of the Internal Revenue Code of 1986 is amended by add-9

ing at the end the following new subparagraph: 10

‘‘(E) TEMPORARY RULE FOR 2021 AND 11

2022.—In the case of a taxable year beginning 12

in 2021 or 2022, subparagraph (A) shall be ap-13

plied without regard to ‘but does not exceed 14

400 percent’.’’. 15

(c) EFFECTIVE DATE.—The amendments made by 16

this section shall apply to taxable years beginning after 17

December 31, 2020. 18
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SEC. 9662. TEMPORARY MODIFICATION OF LIMITATIONS 1

ON RECONCILIATION OF TAX CREDITS FOR 2

COVERAGE UNDER A QUALIFIED HEALTH 3

PLAN WITH ADVANCE PAYMENTS OF SUCH 4

CREDIT. 5

(a) IN GENERAL.—Section 36B(f)(2)(B) of the Inter-6

nal Revenue Code of 1986 is amended by adding at the 7

end the following new clause: 8

‘‘(iii) TEMPORARY MODIFICATION OF 9

LIMITATION ON INCREASE.—In the case of 10

any taxable year beginning in 2020, for 11

any taxpayer who files for such taxable 12

year an income tax return reconciling any 13

advance payment of the credit under this 14

section, the Secretary shall treat subpara-15

graph (A) as not applying.’’. 16

(b) EFFECTIVE DATE.—The amendment made by 17

this section shall apply to taxable years beginning after 18

December 31, 2019. 19

SEC. 9663. APPLICATION OF PREMIUM TAX CREDIT IN CASE 20

OF INDIVIDUALS RECEIVING UNEMPLOY-21

MENT COMPENSATION DURING 2021. 22

(a) IN GENERAL.—Section 36B of the Internal Rev-23

enue Code of 1986 is amended by redesignating subsection 24

(g) as subsection (h) and by inserting after subsection (f) 25

the following new subsection: 26
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‘‘(g) SPECIAL RULE FOR INDIVIDUALS WHO RE-1

CEIVE UNEMPLOYMENT COMPENSATION DURING 2021.— 2

‘‘(1) IN GENERAL.—For purposes of this sec-3

tion, in the case of a taxpayer who has received, or 4

has been approved to receive, unemployment com-5

pensation for any week beginning during 2021, for 6

the taxable year in which such week begins— 7

‘‘(A) such taxpayer shall be treated as an 8

applicable taxpayer, and 9

‘‘(B) there shall not be taken into account 10

any household income of the taxpayer in excess 11

of 133 percent of the poverty line for a family 12

of the size involved. 13

‘‘(2) UNEMPLOYMENT COMPENSATION.—For 14

purposes of this subsection, the term ‘unemployment 15

compensation’ has the meaning given such term in 16

section 85(b). 17

‘‘(3) EVIDENCE OF UNEMPLOYMENT COM-18

PENSATION.—For purposes of this subsection, a tax-19

payer shall not be treated as having received (or 20

been approved to receive) unemployment compensa-21

tion for any week unless such taxpayer provides self- 22

attestation of, and such documentation as the Sec-23

retary shall prescribe which demonstrates, such re-24

ceipt or approval. 25
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‘‘(4) CLARIFICATION OF RULES REMAINING AP-1

PLICABLE.— 2

‘‘(A) JOINT RETURN REQUIREMENT.— 3

Paragraph (1)(A) shall not affect the applica-4

tion of subsection (c)(1)(C). 5

‘‘(B) HOUSEHOLD INCOME AND 6

AFFORDABILLITY.—Paragraph (1)(B) shall not 7

apply to any determination of household income 8

for purposes of paragraph (2)(C)(i)(II) or 9

(4)(C)(ii) of subsection (c)’’. 10

(b) EFFECTIVE DATE.—The amendments made by 11

this section shall apply to taxable years beginning after 12

December 31, 2020. 13

PART 8—MISCELLANEOUS PROVISIONS 14

SEC. 9671. REPEAL OF ELECTION TO ALLOCATE INTEREST, 15

ETC. ON WORLDWIDE BASIS. 16

(a) IN GENERAL.—Section 864 of the Internal Rev-17

enue Code of 1986 is amended by striking subsection (f). 18

(b) EFFECTIVE DATE.—The amendment made by 19

this section shall apply to taxable years beginning after 20

December 31, 2020. 21

SEC. 9672. TAX TREATMENT OF TARGETED EIDL ADVANCES. 22

For purposes of the Internal Revenue Code of 23

1986— 24
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(1) amounts received from the Administrator of 1

the Small Business Administration in the form of a 2

Targeted EIDL Advance shall not be included in the 3

gross income of the person that receives such 4

amounts, 5

(2) no deduction shall be denied, no tax at-6

tribute shall be reduced, and no basis increase shall 7

be denied, by reason of the exclusion from gross in-8

come provided by paragraph (1), and 9

(3) in the case of a partnership or S corpora-10

tion that receives such amounts— 11

(A) any amount excluded from income by 12

reason of paragraph (1) shall be treated as tax 13

exempt income for purposes of sections 705 and 14

1366 of the Internal Revenue Code of 1986, 15

and 16

(B) the Secretary of the Treasury (or the 17

Secretary’s delegate) shall prescribe rules for 18

determining a partner’s distributive share of 19

any amount described in subparagraph (A) for 20

purposes of section 705 of the Internal Revenue 21

Code of 1986. 22
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SEC. 9673. TAX TREATMENT OF RESTAURANT REVITALIZA-1

TION GRANTS. 2

For purposes of the Internal Revenue Code of 3

1986— 4

(1) amounts received from the Administrator of 5

the Small Business Administration in the form of a 6

Restaurant Revitalization Grant shall not be in-7

cluded in the gross income of the person that re-8

ceives such amounts, 9

(2) no deduction shall be denied, no tax at-10

tribute shall be reduced, and no basis increase shall 11

be denied, by reason of the exclusion from gross in-12

come provided by paragraph (1), and 13

(3) in the case of a partnership or S corpora-14

tion that receives such amounts— 15

(A) except as otherwise provided by the 16

Secretary of the Treasury (or the Secretary’s 17

delegate), any amount excluded from income by 18

reason of paragraph (1) shall be treated as tax 19

exempt income for purposes of sections 705 and 20

1366 of the Internal Revenue Code of 1986, 21

and 22

(B) the Secretary of the Treasury (or the 23

Secretary’s delegate) shall prescribe rules for 24

determining a partner’s distributive share of 25

any amount described in subparagraph (A) for 26
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purposes of section 705 of the Internal Revenue 1

Code of 1986. 2

Subtitle H—Pensions 3

SEC. 9700. SHORT TITLE. 4

This subtitle may be cited as the ‘‘Butch Lewis 5

Emergency Pension Plan Relief Act of 2021’’. 6

SEC. 9701. TEMPORARY DELAY OF DESIGNATION OF MULTI-7

EMPLOYER PLANS AS IN ENDANGERED, CRIT-8

ICAL, OR CRITICAL AND DECLINING STATUS. 9

(a) IN GENERAL.—Notwithstanding the actuarial 10

certification under section 305(b)(3) of the Employee Re-11

tirement Income Security Act of 1974 and section 12

432(b)(3) of the Internal Revenue Code of 1986, if a plan 13

sponsor of a multiemployer plan elects the application of 14

this section, then, for purposes of section 305 of such Act 15

and section 432 of such Code— 16

(1) the status of the plan for its first plan year 17

beginning during the period beginning on March 1, 18

2020, and ending on February 28, 2021, or the next 19

succeeding plan year (as designated by the plan 20

sponsor in such election), shall be the same as the 21

status of such plan under such sections for the plan 22

year preceding such designated plan year, and 23

(2) in the case of a plan which was in endan-24

gered or critical status for the plan year preceding 25
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the designated plan year described in paragraph (1), 1

the plan shall not be required to update its plan or 2

schedules under section 305(c)(6) of such Act and 3

section 432(c)(6) of such Code, or section 4

305(e)(3)(B) of such Act and section 432(e)(3)(B) 5

of such Code, whichever is applicable, until the plan 6

year following the designated plan year described in 7

paragraph (1). 8

(b) EXCEPTION FOR PLANS BECOMING CRITICAL 9

DURING ELECTION.—If— 10

(1) an election was made under subsection (a) 11

with respect to a multiemployer plan, and 12

(2) such plan has, without regard to such elec-13

tion, been certified by the plan actuary under section 14

305(b)(3) of the Employee Retirement Income Secu-15

rity Act of 1974 and section 432(b)(3) of the Inter-16

nal Revenue Code of 1986 to be in critical status for 17

the designated plan year described in subsection 18

(a)(1), then such plan shall be treated as a plan in 19

critical status for such plan year for purposes of ap-20

plying section 4971(g)(1)(A) of such Code, section 21

302(b)(3) of such Act (without regard to the second 22

sentence thereof), and section 412(b)(3) of such 23

Code (without regard to the second sentence there-24

of). 25
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(c) ELECTION AND NOTICE.— 1

(1) ELECTION.—An election under subsection 2

(a)— 3

(A) shall be made at such time and in such 4

manner as the Secretary of the Treasury or the 5

Secretary’s delegate may prescribe and, once 6

made, may be revoked only with the consent of 7

the Secretary, and 8

(B) if made— 9

(i) before the date the annual certifi-10

cation is submitted to the Secretary or the 11

Secretary’s delegate under section 12

305(b)(3) of such Act and section 13

432(b)(3) of such Code, shall be included 14

with such annual certification, and 15

(ii) after such date, shall be submitted 16

to the Secretary or the Secretary’s delegate 17

not later than 30 days after the date of the 18

election. 19

(2) NOTICE TO PARTICIPANTS.— 20

(A) IN GENERAL.—Notwithstanding sec-21

tion 305(b)(3)(D) of the Employee Retirement 22

Income Security Act of 1974 and section 23

432(b)(3)(D) of the Internal Revenue Code of 24

1986, if, by reason of an election made under 25
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subsection (a), the plan is in neither endan-1

gered nor critical status— 2

(i) the plan sponsor of a multiem-3

ployer plan shall not be required to provide 4

notice under such sections, and 5

(ii) the plan sponsor shall provide to 6

the participants and beneficiaries, the bar-7

gaining parties, the Pension Benefit Guar-8

anty Corporation, and the Secretary of 9

Labor a notice of the election under sub-10

section (a) and such other information as 11

the Secretary of the Treasury (in consulta-12

tion with the Secretary of Labor) may re-13

quire— 14

(I) if the election is made before 15

the date the annual certification is 16

submitted to the Secretary or the Sec-17

retary’s delegate under section 18

305(b)(3) of such Act and section 19

432(b)(3) of such Code, not later than 20

30 days after the date of the certifi-21

cation, and 22

(II) if the election is made after 23

such date, not later than 30 days 24

after the date of the election. 25
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(B) NOTICE OF ENDANGERED STATUS.— 1

Notwithstanding section 305(b)(3)(D) of such 2

Act and section 432(b)(3)(D) of such Code, if 3

the plan is certified to be in critical status for 4

any plan year but is in endangered status by 5

reason of an election made under subsection 6

(a), the notice provided under such sections 7

shall be the notice which would have been pro-8

vided if the plan had been certified to be in en-9

dangered status. 10

SEC. 9702. TEMPORARY EXTENSION OF THE FUNDING IM-11

PROVEMENT AND REHABILITATION PERIODS 12

FOR MULTIEMPLOYER PENSION PLANS IN 13

CRITICAL AND ENDANGERED STATUS FOR 14

2020 OR 2021. 15

(a) IN GENERAL.—If the plan sponsor of a multiem-16

ployer plan which is in endangered or critical status for 17

a plan year beginning in 2020 or 2021 (determined after 18

application of section 9701) elects the application of this 19

section, then, for purposes of section 305 of the Employee 20

Retirement Income Security Act of 1974 and section 432 21

of the Internal Revenue Code of 1986— 22

(1) except as provided in paragraph (2), the 23

plan’s funding improvement period or rehabilitation 24

VerDate Sep 11 2014 00:45 Feb 25, 2021 Jkt 019200 PO 00000 Frm 00548 Fmt 6652 Sfmt 6201 E:\BILLS\H1319.RH H1319pa
m

tm
an

n 
on

 D
S

K
B

C
07

H
B

2P
R

O
D

 w
ith

 B
IL

LS



549 

•HR 1319 RH

period, whichever is applicable, shall be 15 years 1

rather than 10 years, and 2

(2) in the case of a plan in seriously endan-3

gered status, the plan’s funding improvement period 4

shall be 20 years rather than 15 years. 5

(b) DEFINITIONS AND SPECIAL RULES.—For pur-6

poses of this section— 7

(1) ELECTION.—An election under this section 8

shall be made at such time, and in such manner and 9

form, as (in consultation with the Secretary of 10

Labor) the Secretary of the Treasury or the Sec-11

retary’s delegate may prescribe. 12

(2) DEFINITIONS.—Any term which is used in 13

this section which is also used in section 305 of the 14

Employee Retirement Income Security Act of 1974 15

and section 432 of the Internal Revenue Code of 16

1986 shall have the same meaning as when used in 17

such sections. 18

(c) EFFECTIVE DATE.—This section shall apply to 19

plan years beginning after December 31, 2019. 20

SEC. 9703. ADJUSTMENTS TO FUNDING STANDARD AC-21

COUNT RULES. 22

(a) ADJUSTMENTS.— 23

(1) AMENDMENT TO EMPLOYEE RETIREMENT 24

INCOME SECURITY ACT OF 1974.—Section 304(b)(8) 25
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of the Employee Retirement Income Security Act of 1

1974 (29 U.S.C. 1084(b)) is amended by adding at 2

the end the following new subparagraph: 3

‘‘(F) RELIEF FOR 2020 AND 2021.—A mul-4

tiemployer plan with respect to which the sol-5

vency test under subparagraph (C) is met as of 6

February 29, 2020, may elect to apply this 7

paragraph (without regard to whether such plan 8

previously elected the application of this para-9

graph)— 10

‘‘(i) by substituting ‘February 29, 11

2020’ for ‘August 31, 2008’ each place it 12

appears in subparagraphs (A)(i), (B)(i)(I), 13

and (B)(i)(II), 14

‘‘(ii) by inserting ‘and other losses re-15

lated to the virus SARS–CoV–2 or 16

coronavirus disease 2019 (COVID–19) (in-17

cluding experience losses related to reduc-18

tions in contributions, reductions in em-19

ployment, and deviations from anticipated 20

retirement rates, as determined by the plan 21

sponsor)’ after ‘net investment losses’ in 22

subparagraph (A)(i), and 23

‘‘(iii) by substituting ‘this subpara-24

graph or subparagraph (A)’ for ‘this sub-25
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paragraph and subparagraph (A) both’ in 1

subparagraph (B)(iii). 2

The preceding sentence shall not apply to a 3

plan to which special financial assistance is 4

granted under section 4262. For purposes of 5

the application of this subparagraph, the Sec-6

retary of the Treasury shall rely on the plan 7

sponsor’s calculations of plan losses unless such 8

calculations are clearly erroneous.’’. 9

(2) AMENDMENT TO INTERNAL REVENUE CODE 10

OF 1986.—Section 431(b)(8) of the Internal Revenue 11

Code of 1986 is amended by adding at the end the 12

following new subparagraph: 13

‘‘(F) RELIEF FOR 2020 AND 2021.—A mul-14

tiemployer plan with respect to which the sol-15

vency test under subparagraph (C) is met as of 16

February 29, 2020, may elect to apply this 17

paragraph (without regard to whether such plan 18

previously elected the application of this para-19

graph)— 20

‘‘(i) by substituting ‘February 29, 21

2020’ for ‘August 31, 2008’ each place it 22

appears in subparagraphs (A)(i), (B)(i)(I), 23

and (B)(i)(II), 24
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‘‘(ii) by inserting ‘and other losses re-1

lated to the virus SARS–CoV–2 or 2

coronavirus disease 2019 (COVID–19) (in-3

cluding experience losses related to reduc-4

tions in contributions, reductions in em-5

ployment, and deviations from anticipated 6

retirement rates, as determined by the plan 7

sponsor)’ after ‘net investment losses’ in 8

subparagraph (A)(i), and 9

‘‘(iii) by substituting ‘this subpara-10

graph or subparagraph (A)’ for ‘this sub-11

paragraph and subparagraph (A) both’ in 12

subparagraph (B)(iii). 13

The preceding sentence shall not apply to a 14

plan to which special financial assistance is 15

granted under section 4262 of the Employee 16

Retirement Income Security Act of 1974. For 17

purposes of the application of this subpara-18

graph, the Secretary shall rely on the plan 19

sponsor’s calculations of plan losses unless such 20

calculations are clearly erroneous.’’. 21

(b) EFFECTIVE DATES.— 22

(1) IN GENERAL.—The amendments made by 23

this section shall take effect as of the first day of 24

the first plan year ending on or after February 29, 25
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2020, except that any election a plan makes pursu-1

ant to this section that affects the plan’s funding 2

standard account for the first plan year beginning 3

after February 29, 2020, shall be disregarded for 4

purposes of applying the provisions of section 305 of 5

the Employee Retirement Income Security Act of 6

1974 and section 432 of the Internal Revenue Code 7

of 1986 to such plan year. 8

(2) RESTRICTIONS ON BENEFIT INCREASES.— 9

Notwithstanding paragraph (1), the restrictions on 10

plan amendments increasing benefits in sections 11

304(b)(8)(D) of such Act and 431(b)(8)(D) of such 12

Code, as applied by the amendments made by this 13

section, shall take effect on the date of enactment of 14

this Act. 15

SEC. 9704. SPECIAL FINANCIAL ASSISTANCE PROGRAM FOR 16

FINANCIALLY TROUBLED MULTIEMPLOYER 17

PLANS. 18

(a) APPROPRIATION.—Section 4005 of the Employee 19

Retirement Income Security Act of 1974 (29 U.S.C. 1305) 20

is amended by adding at the end the following: 21

‘‘(i)(1) An eighth fund shall be established for special 22

financial assistance to multiemployer pension plans, as 23

provided under section 4262, and to pay for necessary ad-24
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ministrative and operating expenses of the corporation re-1

lating to such assistance. 2

‘‘(2) There is appropriated from the general fund 3

such amounts as are necessary for the costs of providing 4

financial assistance under section 4262 and necessary ad-5

ministrative and operating expenses of the corporation. 6

The eighth fund established under this subsection shall be 7

credited with amounts from time to time as the Secretary 8

of the Treasury, in conjunction with the Director of the 9

Pension Benefit Guaranty Corporation, determines appro-10

priate, from the general fund of the Treasury, but in no 11

case shall such transfers occur after September 30, 12

2030.’’. 13

(b) FINANCIAL ASSISTANCE AUTHORITY.—The Em-14

ployee Retirement Income Security Act of 1974 is amend-15

ed by inserting after section 4261 of such Act (29 U.S.C. 16

1431) the following: 17

‘‘SEC. 4262. SPECIAL FINANCIAL ASSISTANCE BY THE COR-18

PORATION. 19

‘‘(a) SPECIAL FINANCIAL ASSISTANCE.— 20

‘‘(1) IN GENERAL.—The corporation shall pro-21

vide special financial assistance to an eligible multi-22

employer plan under this section, upon the applica-23

tion of a plan sponsor of such a plan for such assist-24

ance. 25
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‘‘(2) INAPPLICABILITY OF CERTAIN REPAYMENT 1

OBLIGATION.—A plan receiving financial assistance 2

pursuant to this section shall not be subject to re-3

payment obligations. 4

‘‘(b) ELIGIBLE MULTIEMPLOYER PLANS.— 5

‘‘(1) IN GENERAL.—For purposes of this sec-6

tion, a multiemployer plan is an eligible multiem-7

ployer plan if— 8

‘‘(A) the plan is in critical and declining 9

status (within the meaning of section 10

305(b)(6)) in any plan year beginning in 2020 11

through 2022; 12

‘‘(B) a suspension of benefits has been ap-13

proved with respect to the plan under section 14

305(e)(9) as of the date of the enactment of 15

this section; 16

‘‘(C) in any plan year beginning in 2020 17

through 2022, the plan is certified by the plan 18

actuary to be in critical status (within the 19

meaning of section 305(b)(2)), has a modified 20

funded percentage of less than 40 percent, and 21

has a ratio of active to inactive participants 22

which is less than 2 to 3; or 23

‘‘(D) the plan became insolvent for pur-24

poses of section 418E of the Internal Revenue 25

VerDate Sep 11 2014 00:45 Feb 25, 2021 Jkt 019200 PO 00000 Frm 00555 Fmt 6652 Sfmt 6201 E:\BILLS\H1319.RH H1319pa
m

tm
an

n 
on

 D
S

K
B

C
07

H
B

2P
R

O
D

 w
ith

 B
IL

LS



556 

•HR 1319 RH

Code of 1986 after December 16, 2014, and 1

has remained so insolvent and has not been ter-2

minated as of the date of enactment of this sec-3

tion. 4

‘‘(2) MODIFIED FUNDED PERCENTAGE.—For 5

purposes of paragraph (1)(C), the term ‘modified 6

funded percentage’ means the percentage equal to a 7

fraction the numerator of which is current value of 8

plan assets (as defined in section 3(26) of such Act) 9

and the denominator of which is current liabilities 10

(as defined in section 431(c)(6)(D) of such Code and 11

section 304(c)(6)(D) of such Act). 12

‘‘(c) APPLICATIONS FOR SPECIAL FINANCIAL ASSIST-13

ANCE.—Within 120 days of the date of enactment of this 14

section, the corporation shall issue regulations or guidance 15

setting forth requirements for special financial assistance 16

applications under this section. In such regulations or 17

guidance, the corporation shall— 18

‘‘(1) limit the materials required for a special 19

financial assistance application to the minimum nec-20

essary to make a determination on the application; 21

‘‘(2) specify effective dates for transfers of spe-22

cial financial assistance following approval of an ap-23

plication, based on the effective date of the sup-24
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porting actuarial analysis and the date on which the 1

application is submitted; and 2

‘‘(3) provide for an alternate application for 3

special financial assistance under this section, which 4

may be used by a plan that has been approved for 5

a partition under section 4233 before the date of en-6

actment of this section. 7

‘‘(d) TEMPORARY PRIORITY CONSIDERATION OF AP-8

PLICATIONS.— 9

‘‘(1) IN GENERAL.—The corporation may speci-10

fy in regulations or guidance under subsection (c) 11

that, during a period no longer than the first 2 12

years following the date of enactment of this section, 13

applications may not be filed by an eligible multiem-14

ployer plan unless— 15

‘‘(A) the eligible multiemployer plan is in-16

solvent or is likely to become insolvent within 5 17

years of the date of enactment of this section; 18

‘‘(B) the corporation projects the eligible 19

multiemployer plan to have a present value of 20

financial assistance payments under section 21

4261 that exceeds $1,000,000,000 if the special 22

financial assistance is not ordered; 23

‘‘(C) the eligible multiemployer plan has 24

implemented benefit suspensions under section 25
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305(e)(9) as of the date of the enactment of 1

this section; or 2

‘‘(D) the corporation determines it appro-3

priate based on other similar circumstances. 4

‘‘(e) ACTUARIAL ASSUMPTIONS.— 5

‘‘(1) ELIGIBILITY.—For purposes of deter-6

mining eligibility for special financial assistance, the 7

corporation shall accept assumptions incorporated in 8

a multiemployer plan’s determination that it is in 9

critical status or critical and declining status (within 10

the meaning of section 305(b)) for certifications of 11

plan status completed before January 1, 2021, un-12

less such assumptions are clearly erroneous. For cer-13

tifications of plan status completed after December 14

31, 2020, a plan shall determine whether it is in 15

critical or critical and declining status for purposes 16

of eligibility for special financial assistance by using 17

the assumptions that the plan used in its most re-18

cently completed certification of plan status before 19

January 1, 2021, unless such assumptions (exclud-20

ing the plan’s interest rate) are unreasonable. 21

‘‘(2) AMOUNT OF FINANCIAL ASSISTANCE.—In 22

determining the amount of special financial assist-23

ance in its application, an eligible multiemployer 24

plan shall— 25
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‘‘(A) use the interest rate used by the plan 1

in its most recently completed certification of 2

plan status before January 1, 2021, provided 3

that such interest rate may not exceed the in-4

terest rate limit; and 5

‘‘(B) for other assumptions, use the as-6

sumptions that the plan used in its most re-7

cently completed certification of plan status be-8

fore January 1, 2021, unless such assumptions 9

are unreasonable. 10

‘‘(3) INTEREST RATE.—The interest rate limit 11

for purposes of this subsection is the rate specified 12

in section 303(h)(2)(C)(iii) (disregarding modifica-13

tions made under clause (iv) of such section) for the 14

month in which the application for special financial 15

assistance is filed by the eligible multiemployer plan 16

or the 3 preceding months, with such specified rate 17

increased by 200 basis points. 18

‘‘(4) CHANGES IN ASSUMPTIONS.—If a plan de-19

termines that use of one or more prior assumptions 20

is unreasonable, the plan may propose in its applica-21

tion to change such assumptions, provided that the 22

plan discloses such changes in its application and 23

describes why such assumptions are no longer rea-24

sonable. The corporation shall accept such changed 25
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assumptions unless it determines the changes are 1

unreasonable, individually or in the aggregate. The 2

plan may not propose a change to the interest rate 3

otherwise required under this subsection for eligi-4

bility or financial assistance amount. 5

‘‘(f) APPLICATION DEADLINE.—Any application by a 6

plan for special financial assistance under this section 7

shall be submitted no later than December 31, 2025, and 8

any revised application for special financial assistance 9

shall be submitted no later than December 31, 2026. 10

‘‘(g) DETERMINATIONS ON APPLICATIONS.—A plan’s 11

application for special financial assistance under this sec-12

tion that is timely filed in accordance with the regulations 13

or guidance issued under subsection (c) shall be deemed 14

approved unless the corporation notifies the plan within 15

120 days of the filing of the application that the applica-16

tion is incomplete, any proposed change or assumption is 17

unreasonable, or the plan is not eligible under this section. 18

Such notice shall specify the reasons the plan is ineligible 19

for special financial assistance, any proposed change or 20

assumption is unreasonable, or information is needed to 21

complete the application. If a plan is denied assistance 22

under this subsection, the plan may submit a revised ap-23

plication under this section. Any revised application for 24

special financial assistance submitted by a plan shall be 25
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deemed approved unless the corporation notifies the plan 1

within 120 days of the filing of the revised application that 2

the application is incomplete, any proposed change or as-3

sumption is unreasonable, or the plan is not eligible under 4

this section. Special financial assistance issued by the cor-5

poration shall be effective on a date determined by the 6

corporation, but no later than 1 year after a plan’s special 7

financial assistance application is approved by the cor-8

poration or deemed approved. The corporation shall not 9

pay any special financial assistance after September 30, 10

2030. 11

‘‘(h) MANNER OF PAYMENT.—The payment made by 12

the corporation to an eligible multiemployer plan under 13

this section shall be made as a single, lump sum payment. 14

‘‘(i) AMOUNT AND MANNER OF SPECIAL FINANCIAL 15

ASSISTANCE.— 16

‘‘(1) IN GENERAL.—Special financial assistance 17

under this section shall be a transfer of funds in the 18

amount necessary as demonstrated by the plan spon-19

sor on the application for such special financial as-20

sistance, in accordance with the requirements de-21

scribed in subsection (j). Special financial assistance 22

shall be paid to such plan as soon as practicable 23

upon approval of the application by the corporation. 24
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‘‘(2) NO CAP.—Special financial assistance 1

granted by the corporation under this section shall 2

not be capped by the guarantee under 4022A. 3

‘‘(j) DETERMINATION OF AMOUNT OF SPECIAL FI-4

NANCIAL ASSISTANCE.— 5

‘‘(1) IN GENERAL.—The amount of financial 6

assistance provided to a multiemployer plan eligible 7

for financial assistance under this section shall be 8

such amount required for the plan to pay all benefits 9

due during the period beginning on the date of pay-10

ment of the special financial assistance payment 11

under this section and ending on the last day of the 12

plan year ending in 2051, with no reduction in a 13

participant’s or beneficiary’s accrued benefit as of 14

the date of enactment of this section, except to the 15

extent of a reduction in accordance with section 16

305(e)(8) adopted prior to the plan’s application for 17

special financial assistance under this section, and 18

taking into account the reinstatement of benefits re-19

quired under subsection (k). 20

‘‘(2) PROJECTIONS.—The funding projections 21

for purposes of this section shall be performed on a 22

deterministic basis. 23
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‘‘(k) REINSTATEMENT OF BENEFIT SUSPENSIONS.— 1

An eligible multiemployer plan that receives special finan-2

cial assistance under this section shall— 3

‘‘(1) reinstate any benefits that were suspended 4

under section 305(e)(9) or section 4245(a), effective 5

as of the first month in which the effective date for 6

the special financial assistance occurs, for partici-7

pants and beneficiaries as of such month; and 8

‘‘(2) provide payments equal to the amount of 9

benefits previously suspended under section 10

305(e)(9) or 4245(a) to any participants or bene-11

ficiaries in pay status as of the effective date of the 12

special financial assistance, payable, as determined 13

by the eligible multiemployer plan— 14

‘‘(A) as a lump sum within 3 months of 15

such effective date; or 16

‘‘(B) in equal monthly installments over a 17

period of 5 years, commencing within 3 months 18

of such effective date, with no adjustment for 19

interest. 20

‘‘(l) WITHDRAWAL LIABILITY.—An employer’s with-21

drawal liability for purposes of this title shall be calculated 22

without taking into account special financial assistance re-23

ceived under this section until the plan year beginning 15 24
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calendar years after the effective date of the special finan-1

cial assistance. 2

‘‘(m) REQUIRED DISCLOSURE.—An eligible plan that 3

receives special financial assistance under this section 4

shall provide each employer that has an obligation to con-5

tribute to such plan, and each labor organization rep-6

resenting participants employed by such employer, with an 7

estimate of the employer’s share of the plan’s unfunded 8

vested benefits as of the end of each plan year ending after 9

the date of enactment of this section, as determined after 10

taking into account any special financial assistance re-11

ceived under this section. Such disclosure shall include a 12

statement that, due to the special financial assistance pro-13

vided under this section, the plan will have sufficient re-14

sources to pay 100 percent of the plan’s benefit obligations 15

until the last day of the plan year ending in 2051. 16

‘‘(n) RESTRICTIONS ON THE USE OF SPECIAL FI-17

NANCIAL ASSISTANCE.—Special financial assistance re-18

ceived under this section may be used by an eligible multi-19

employer plan to make benefit payments and pay plan ex-20

penses. Special financial assistance and any earnings on 21

such assistance shall be segregated from other plan assets. 22

Special financial assistance shall be invested by plans in 23

investment-grade bonds or other investments as permitted 24

by the corporation. 25
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‘‘(o) CONDITIONS ON PLANS RECEIVING SPECIAL FI-1

NANCIAL ASSISTANCE.— 2

‘‘(1) IN GENERAL.—The corporation may im-3

pose, by regulation, reasonable conditions on an eli-4

gible multiemployer plan that receives special finan-5

cial assistance relating to increases in future accrual 6

rates and any retroactive benefit improvements, allo-7

cation of plan assets, reductions in employer con-8

tribution rates, diversion of contributions to, and al-9

location of expenses to, other benefit plans, and 10

withdrawal liability. 11

‘‘(2) LIMITATION.—The corporation shall not 12

impose conditions on an eligible multiemployer plan 13

as a condition of, or following receipt of, special fi-14

nancial assistance under this section relating to— 15

‘‘(A) any prospective reduction in plan 16

benefits (including benefits that may be ad-17

justed pursuant to section 305(e)(8)); 18

‘‘(B) plan governance, including selection 19

of, removal of, and terms of contracts with, 20

trustees, actuaries, investment managers, and 21

other service providers; or 22

‘‘(C) any funding rules relating to the plan 23

receiving special financial assistance under this 24

section. 25
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‘‘(3) PAYMENT OF PREMIUMS.—An eligible 1

multiemployer plan receiving special financial assist-2

ance under this section shall continue to pay all pre-3

miums due under section 4007 for participants and 4

beneficiaries in the plan. 5

‘‘(4) ASSISTANCE NOT CONSIDERED FOR CER-6

TAIN PURPOSES.—An eligible multiemployer plan 7

that receives special financial assistance shall be 8

deemed to be in critical status within the meaning 9

of section 305(b)(2) until the last plan year ending 10

in 2051. 11

‘‘(5) INSOLVENT PLANS.—An eligible multiem-12

ployer plan receiving special financial assistance 13

under this section that subsequently becomes insol-14

vent will be subject to the current rules and guar-15

antee for insolvent plans. 16

‘‘(6) INELIGIBILITY FOR OTHER ASSISTANCE.— 17

An eligible multiemployer plan that receives special 18

financial assistance under this section is not eligible 19

to apply for a new suspension of benefits under sec-20

tion 305(e)(9)(G).’’. 21

(c) PREMIUM RATE INCREASE.—Section 4006(a)(3) 22

of the Employee Retirement Income Security Act of 1974 23

(29 U.S.C. 1306(a)(3)) is amended— 24

(1) in subparagraph (A)— 25
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(A) in clause (vi)— 1

(i) by inserting ‘‘, and before January 2

1, 2031’’ after ‘‘December 31, 2014,’’; and 3

(ii) by striking ‘‘or’’ at the end; 4

(B) in clause (vii)— 5

(i) by moving the margin 2 ems to the 6

left; and 7

(ii) in subclause (II), by striking the 8

period and inserting ‘‘, or’’; and 9

(C) by adding at the end the following: 10

‘‘(viii) in the case of a multiemployer plan, for 11

plan years beginning after December 31, 2030, $52 12

for each individual who is a participant in such plan 13

during the applicable plan year.’’; and 14

(2) by adding at the end the following: 15

‘‘(N) For each plan year beginning in a calendar year 16

after 2031, there shall be substituted for the dollar 17

amount specified in clause (viii) of subparagraph (A) an 18

amount equal to the greater of— 19

‘‘(i) the product derived by multiplying such 20

dollar amount by the ratio of— 21

‘‘(I) the national average wage index (as 22

defined in section 209(k)(1) of the Social Secu-23

rity Act) for the first of the 2 calendar years 24
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preceding the calendar year in which such plan 1

year begins, to 2

‘‘(II) the national average wage index (as 3

so defined) for 2029; and 4

‘‘(ii) such dollar amount for plan years begin-5

ning in the preceding calendar year. 6

If the amount determined under this subparagraph 7

is not a multiple of $1, such product shall be round-8

ed to the nearest multiple of $1.’’. 9

SEC. 9705. EXTENDED AMORTIZATION FOR SINGLE EM-10

PLOYER PLANS. 11

(a) 15-YEAR AMORTIZATION UNDER THE INTERNAL 12

REVENUE CODE OF 1986.—Section 430(c) of the Internal 13

Revenue Code of 1986 is amended by adding at the end 14

the following new paragraph: 15

‘‘(8) 15-YEAR AMORTIZATION.—With respect to 16

plan years beginning after December 31, 2019 (or, 17

at the election of the plan sponsor, after December 18

31, 2018)— 19

‘‘(A) the shortfall amortization bases for 20

all plan years preceding the first plan year be-21

ginning after December 31, 2019 (or after De-22

cember 31, 2018, whichever is elected), and all 23

shortfall amortization installments determined 24
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with respect to such bases, shall be reduced to 1

zero, and 2

‘‘(B) subparagraphs (A) and (B) of para-3

graph (2) shall each be applied by substituting 4

‘15-plan-year period’ for ‘7-plan-year period’.’’. 5

(b) 15-YEAR AMORTIZATION UNDER THE EMPLOYEE 6

RETIREMENT INCOME SECURITY ACT OF 1974.—Section 7

303(c) of the Employee Retirement Income Security Act 8

of 1974 (29 U.S.C. 1083(c)) is amended by adding at the 9

end the following new paragraph: 10

‘‘(8) 15-YEAR AMORTIZATION.—With respect to 11

plan years beginning after December 31, 2019 (or, 12

at the election of the plan sponsor, after December 13

31, 2018)— 14

‘‘(A) the shortfall amortization bases for 15

all plan years preceding the first plan year be-16

ginning after December 31, 2019 (or after De-17

cember 31, 2018, whichever is elected), and all 18

shortfall amortization installments determined 19

with respect to such bases, shall be reduced to 20

zero, and 21

‘‘(B) subparagraphs (A) and (B) of para-22

graph (2) shall each be applied by substituting 23

‘15-plan-year period’ for ‘7-plan-year period’.’’. 24
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(c) EFFECTIVE DATE.—The amendments made by 1

this section shall apply to plan years beginning after De-2

cember 31, 2018. 3

SEC. 9706. EXTENSION OF PENSION FUNDING STABILIZA-4

TION PERCENTAGES FOR SINGLE EMPLOYER 5

PLANS. 6

(a) AMENDMENT TO INTERNAL REVENUE CODE OF 7

1986.— 8

(1) IN GENERAL.—The table contained in sub-9

clause (II) of section 430(h)(2)(C)(iv) of the Inter-10

nal Revenue Code of 1986 is amended to read as fol-11

lows: 12

‘‘If the calendar year is: 

The applica-
ble min-

imum per-
centage is: 

The applica-
ble max-

imum per-
centage is: 

Any year in the period starting in 2012 and end-

ing in 2019 ......................................................... 90% 110%

Any year in the period starting in 2020 and end-

ing in 2025 ......................................................... 95% 105%

2026 ........................................................................ 90% 110%

2027 ........................................................................ 85% 115%

2028 ........................................................................ 80% 120%

2029 ........................................................................ 75% 125%

After 2029 .............................................................. 70% 130%.’’. 

(2) FLOOR ON 25-YEAR AVERAGES.—Subclause 13

(I) of section 430(h)(2)(C)(iv) of such Code is 14

amended by adding at the end the following: ‘‘Not-15

withstanding anything in this subclause, if the aver-16

age of the first, second, or third segment rate for 17
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any 25-year period is less than 5 percent, such aver-1

age shall be deemed to be 5 percent.’’. 2

(b) AMENDMENTS TO EMPLOYEE RETIREMENT IN-3

COME SECURITY ACT OF 1974.— 4

(1) IN GENERAL.—The table contained in sub-5

clause (II) of section 303(h)(2)(C)(iv) of the Em-6

ployee Retirement Income Security Act of 1974 (29 7

U.S.C. 1083(h)(2)(C)(iv)(II)) is amended to read as 8

follows: 9

‘‘If the calendar year is: 

The applica-
ble min-

imum per-
centage is: 

The applica-
ble max-

imum per-
centage is: 

Any year in the period starting in 2012 and end-

ing in 2019 ......................................................... 90% 110%

Any year in the period starting in 2020 and end-

ing in 2025 ......................................................... 95% 105%

2026 ........................................................................ 90% 110%

2027 ........................................................................ 85% 115%

2028 ........................................................................ 80% 120%

2029 ........................................................................ 75% 125%

After 2029 .............................................................. 70% 130%.’’. 

(2) FLOOR ON 25-YEAR AVERAGES.—Subclause 10

(I) of section 303(h)(2)(C)(iv) of such Act (29 11

U.S.C. 1083(h)(2)(C)(iv)(I)) is amended by adding 12

at the end the following: ‘‘Notwithstanding anything 13

in this subclause, if the average of the first, second, 14

or third segment rate for any 25-year period is less 15

than 5 percent, such average shall be deemed to be 16

5 percent.’’. 17

(3) CONFORMING AMENDMENTS.— 18
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(A) IN GENERAL.—Section 101(f)(2)(D) of 1

such Act (29 U.S.C. 1021(f)(2)(D)) is amend-2

ed— 3

(i) in clause (i) by striking ‘‘and the 4

Bipartisan Budget Act of 2015’’ both 5

places it appears and inserting ‘‘, the Bi-6

partisan Budget Act of 2015, and the 7

Butch Lewis Emergency Pension Plan Re-8

lief Act of 2021’’, and 9

(ii) in clause (ii) by striking ‘‘2023’’ 10

and inserting ‘‘2029’’. 11

(B) STATEMENTS.—The Secretary of 12

Labor shall modify the statements required 13

under subclauses (I) and (II) of section 14

101(f)(2)(D)(i) of such Act to conform to the 15

amendments made by this section. 16

(c) EFFECTIVE DATE.—The amendments made by 17

this section shall apply with respect to plan years begin-18

ning after December 31, 2019. 19

SEC. 9707. MODIFICATION OF SPECIAL RULES FOR MIN-20

IMUM FUNDING STANDARDS FOR COMMU-21

NITY NEWSPAPER PLANS. 22

(a) AMENDMENT TO INTERNAL REVENUE CODE OF 23

1986.—Subsection (m) of section 430 of the Internal Rev-24

enue Code of 1986 is amended to read as follows: 25
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‘‘(m) SPECIAL RULES FOR COMMUNITY NEWSPAPER 1

PLANS.— 2

‘‘(1) IN GENERAL.—An eligible newspaper plan 3

sponsor of a plan under which no participant has 4

had the participant’s accrued benefit increased 5

(whether because of service or compensation) after 6

April 2, 2019, may elect to have the alternative 7

standards described in paragraph (4) apply to such 8

plan. 9

‘‘(2) ELIGIBLE NEWSPAPER PLAN SPONSOR.— 10

The term ‘eligible newspaper plan sponsor’ means 11

the plan sponsor of— 12

‘‘(A) any community newspaper plan, or 13

‘‘(B) any other plan sponsored, as of April 14

2, 2019, by a member of the same controlled 15

group of a plan sponsor of a community news-16

paper plan if such member is in the trade or 17

business of publishing 1 or more newspapers. 18

‘‘(3) ELECTION.—An election under paragraph 19

(1) shall be made at such time and in such manner 20

as prescribed by the Secretary. Such election, once 21

made with respect to a plan year, shall apply to all 22

subsequent plan years unless revoked with the con-23

sent of the Secretary. 24
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‘‘(4) ALTERNATIVE MINIMUM FUNDING STAND-1

ARDS.—The alternative standards described in this 2

paragraph are the following: 3

‘‘(A) INTEREST RATES.— 4

‘‘(i) IN GENERAL.—Notwithstanding 5

subsection (h)(2)(C) and except as pro-6

vided in clause (ii), the first, second, and 7

third segment rates in effect for any 8

month for purposes of this section shall be 9

8 percent. 10

‘‘(ii) NEW BENEFIT ACCRUALS.—Not-11

withstanding subsection (h)(2), for pur-12

poses of determining the funding target 13

and normal cost of a plan for any plan 14

year, the present value of any benefits ac-15

crued or earned under the plan for a plan 16

year with respect to which an election 17

under paragraph (1) is in effect shall be 18

determined on the basis of the United 19

States Treasury obligation yield curve for 20

the day that is the valuation date of such 21

plan for such plan year. 22

‘‘(iii) UNITED STATES TREASURY OB-23

LIGATION YIELD CURVE.—For purposes of 24

this subsection, the term ‘United States 25
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Treasury obligation yield curve’ means, 1

with respect to any day, a yield curve 2

which shall be prescribed by the Secretary 3

for such day on interest-bearing obligations 4

of the United States. 5

‘‘(B) SHORTFALL AMORTIZATION BASE.— 6

‘‘(i) PREVIOUS SHORTFALL AMORTIZA-7

TION BASES.—The shortfall amortization 8

bases determined under subsection (c)(3) 9

for all plan years preceding the first plan 10

year to which the election under paragraph 11

(1) applies (and all shortfall amortization 12

installments determined with respect to 13

such bases) shall be reduced to zero under 14

rules similar to the rules of subsection 15

(c)(6). 16

‘‘(ii) NEW SHORTFALL AMORTIZATION 17

BASE.—Notwithstanding subsection (c)(3), 18

the shortfall amortization base for the first 19

plan year to which the election under para-20

graph (1) applies shall be the funding 21

shortfall of such plan for such plan year 22

(determined using the interest rates as 23

modified under subparagraph (A)). 24
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‘‘(C) DETERMINATION OF SHORTFALL AM-1

ORTIZATION INSTALLMENTS.— 2

‘‘(i) 30-YEAR PERIOD.—Subpara-3

graphs (A) and (B) of subsection (c)(2) 4

shall be applied by substituting ‘30-plan- 5

year’ for ‘7-plan-year’ each place it ap-6

pears. 7

‘‘(ii) NO SPECIAL ELECTION.—The 8

election under subparagraph (D) of sub-9

section (c)(2) shall not apply to any plan 10

year to which the election under paragraph 11

(1) applies. 12

‘‘(D) EXEMPTION FROM AT-RISK TREAT-13

MENT.—Subsection (i) shall not apply. 14

‘‘(5) COMMUNITY NEWSPAPER PLAN.—For pur-15

poses of this subsection— 16

‘‘(A) IN GENERAL.—The term ‘community 17

newspaper plan’ means any plan to which this 18

section applies maintained as of December 31, 19

2018, by an employer which— 20

‘‘(i) maintains the plan on behalf of 21

participants and beneficiaries with respect 22

to employment in the trade or business of 23

publishing 1 or more newspapers which 24

were published by the employer at any 25
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time during the 11-year period ending on 1

the date of the enactment of this sub-2

section, 3

‘‘(ii)(I) is not a company the stock of 4

which is publicly traded (on a stock ex-5

change or in an over-the-counter market), 6

and is not controlled, directly or indirectly, 7

by such a company, or 8

‘‘(II) is controlled, directly or indi-9

rectly, during the entire 30-year period 10

ending on the date of the enactment of this 11

subsection by individuals who are members 12

of the same family, and does not publish or 13

distribute a daily newspaper that is car-14

rier-distributed in printed form in more 15

than 5 States, and 16

‘‘(iii) is controlled, directly or indi-17

rectly— 18

‘‘(I) by 1 or more persons resid-19

ing primarily in a State in which the 20

community newspaper has been pub-21

lished on newsprint or carrier-distrib-22

uted, 23

‘‘(II) during the entire 30-year 24

period ending on the date of the en-25
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actment of this subsection by individ-1

uals who are members of the same 2

family, 3

‘‘(III) by 1 or more trusts, the 4

sole trustees of which are persons de-5

scribed in subclause (I) or (II), or 6

‘‘(IV) by a combination of per-7

sons described in subclause (I), (II), 8

or (III). 9

‘‘(B) NEWSPAPER.—The term ‘newspaper’ 10

does not include any newspaper (determined 11

without regard to this subparagraph) to which 12

any of the following apply: 13

‘‘(i) Is not in general circulation. 14

‘‘(ii) Is published (on newsprint or 15

electronically) less frequently than 3 times 16

per week. 17

‘‘(iii) Has not ever been regularly 18

published on newsprint. 19

‘‘(iv) Does not have a bona fide list of 20

paid subscribers. 21

‘‘(C) CONTROL.—A person shall be treated 22

as controlled by another person if such other 23

person possesses, directly or indirectly, the 24

power to direct or cause the direction and man-25
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agement of such person (including the power to 1

elect a majority of the members of the board of 2

directors of such person) through the ownership 3

of voting securities. 4

‘‘(6) CONTROLLED GROUP.—For purposes of 5

this subsection, the term ‘controlled group’ means all 6

persons treated as a single employer under sub-7

section (b), (c), (m), or (o) of section 414 as of the 8

date of the enactment of this subsection.’’. 9

(b) AMENDMENT TO EMPLOYEE RETIREMENT IN-10

COME SECURITY ACT OF 1974.—Subsection (m) of section 11

303 of the Employee Retirement Income Security Act of 12

1974 (29 U.S.C. 1083(m)) is amended to read as follows: 13

‘‘(m) SPECIAL RULES FOR COMMUNITY NEWSPAPER 14

PLANS.— 15

‘‘(1) IN GENERAL.—An eligible newspaper plan 16

sponsor of a plan under which no participant has 17

had the participant’s accrued benefit increased 18

(whether because of service or compensation) after 19

April 2, 2019, may elect to have the alternative 20

standards described in paragraph (4) apply to such 21

plan. 22

‘‘(2) ELIGIBLE NEWSPAPER PLAN SPONSOR.— 23

The term ‘eligible newspaper plan sponsor’ means 24

the plan sponsor of— 25
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‘‘(A) any community newspaper plan, or 1

‘‘(B) any other plan sponsored, as of April 2

2, 2019, by a member of the same controlled 3

group of a plan sponsor of a community news-4

paper plan if such member is in the trade or 5

business of publishing 1 or more newspapers. 6

‘‘(3) ELECTION.—An election under paragraph 7

(1) shall be made at such time and in such manner 8

as prescribed by the Secretary of the Treasury. Such 9

election, once made with respect to a plan year, shall 10

apply to all subsequent plan years unless revoked 11

with the consent of the Secretary of the Treasury. 12

‘‘(4) ALTERNATIVE MINIMUM FUNDING STAND-13

ARDS.—The alternative standards described in this 14

paragraph are the following: 15

‘‘(A) INTEREST RATES.— 16

‘‘(i) IN GENERAL.—Notwithstanding 17

subsection (h)(2)(C) and except as pro-18

vided in clause (ii), the first, second, and 19

third segment rates in effect for any 20

month for purposes of this section shall be 21

8 percent. 22

‘‘(ii) NEW BENEFIT ACCRUALS.—Not-23

withstanding subsection (h)(2), for pur-24

poses of determining the funding target 25
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and normal cost of a plan for any plan 1

year, the present value of any benefits ac-2

crued or earned under the plan for a plan 3

year with respect to which an election 4

under paragraph (1) is in effect shall be 5

determined on the basis of the United 6

States Treasury obligation yield curve for 7

the day that is the valuation date of such 8

plan for such plan year. 9

‘‘(iii) UNITED STATES TREASURY OB-10

LIGATION YIELD CURVE.—For purposes of 11

this subsection, the term ‘United States 12

Treasury obligation yield curve’ means, 13

with respect to any day, a yield curve 14

which shall be prescribed by the Secretary 15

of the Treasury for such day on interest- 16

bearing obligations of the United States. 17

‘‘(B) SHORTFALL AMORTIZATION BASE.— 18

‘‘(i) PREVIOUS SHORTFALL AMORTIZA-19

TION BASES.—The shortfall amortization 20

bases determined under subsection (c)(3) 21

for all plan years preceding the first plan 22

year to which the election under paragraph 23

(1) applies (and all shortfall amortization 24

installments determined with respect to 25
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such bases) shall be reduced to zero under 1

rules similar to the rules of subsection 2

(c)(6). 3

‘‘(ii) NEW SHORTFALL AMORTIZATION 4

BASE.—Notwithstanding subsection (c)(3), 5

the shortfall amortization base for the first 6

plan year to which the election under para-7

graph (1) applies shall be the funding 8

shortfall of such plan for such plan year 9

(determined using the interest rates as 10

modified under subparagraph (A)). 11

‘‘(C) DETERMINATION OF SHORTFALL AM-12

ORTIZATION INSTALLMENTS.— 13

‘‘(i) 30-YEAR PERIOD.—Subpara-14

graphs (A) and (B) of subsection (c)(2) 15

shall be applied by substituting ‘30-plan- 16

year’ for ‘7-plan-year’ each place it ap-17

pears. 18

‘‘(ii) NO SPECIAL ELECTION.—The 19

election under subparagraph (D) of sub-20

section (c)(2) shall not apply to any plan 21

year to which the election under paragraph 22

(1) applies. 23

‘‘(D) EXEMPTION FROM AT-RISK TREAT-24

MENT.—Subsection (i) shall not apply. 25
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‘‘(5) COMMUNITY NEWSPAPER PLAN.—For pur-1

poses of this subsection— 2

‘‘(A) IN GENERAL.—The term ‘community 3

newspaper plan’ means a plan to which this sec-4

tion applies maintained as of December 31, 5

2018, by an employer which— 6

‘‘(i) maintains the plan on behalf of 7

participants and beneficiaries with respect 8

to employment in the trade or business of 9

publishing 1 or more newspapers which 10

were published by the employer at any 11

time during the 11-year period ending on 12

the date of the enactment of this sub-13

section, 14

‘‘(ii)(I) is not a company the stock of 15

which is publicly traded (on a stock ex-16

change or in an over-the-counter market), 17

and is not controlled, directly or indirectly, 18

by such a company, or 19

‘‘(II) is controlled, directly, or indi-20

rectly, during the entire 30-year period 21

ending on the date of the enactment of this 22

subsection by individuals who are members 23

of the same family, and does not publish or 24

distribute a daily newspaper that is car-25
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rier-distributed in printed form in more 1

than 5 States, and 2

‘‘(iii) is controlled, directly, or indi-3

rectly— 4

‘‘(I) by 1 or more persons resid-5

ing primarily in a State in which the 6

community newspaper has been pub-7

lished on newsprint or carrier-distrib-8

uted, 9

‘‘(II) during the entire 30-year 10

period ending on the date of the en-11

actment of this subsection by individ-12

uals who are members of the same 13

family, 14

‘‘(III) by 1 or more trusts, the 15

sole trustees of which are persons de-16

scribed in subclause (I) or (II), or 17

‘‘(IV) by a combination of per-18

sons described in subclause (I), (II), 19

or (III). 20

‘‘(B) NEWSPAPER.—The term ‘newspaper’ 21

does not include any newspaper (determined 22

without regard to this subparagraph) to which 23

any of the following apply: 24

‘‘(i) Is not in general circulation. 25
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‘‘(ii) Is published (on newsprint or 1

electronically) less frequently than 3 times 2

per week. 3

‘‘(iii) Has not ever been regularly 4

published on newsprint. 5

‘‘(iv) Does not have a bona fide list of 6

paid subscribers. 7

‘‘(C) CONTROL.—A person shall be treated 8

as controlled by another person if such other 9

person possesses, directly or indirectly, the 10

power to direct or cause the direction and man-11

agement of such person (including the power to 12

elect a majority of the members of the board of 13

directors of such person) through the ownership 14

of voting securities. 15

‘‘(6) CONTROLLED GROUP.—For purposes of 16

this subsection, the term ‘controlled group’ means all 17

persons treated as a single employer under sub-18

section (b), (c), (m), or (o) of section 414 of the In-19

ternal Revenue Code of 1986 as of the date of the 20

enactment of this subsection. 21

‘‘(7) EFFECT ON PREMIUM RATE CALCULA-22

TION.—Notwithstanding any other provision of law 23

or any regulation issued by the Pension Benefit 24

Guaranty Corporation, in the case of a plan for 25
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which an election is made to apply the alternative 1

standards described in paragraph (3), the additional 2

premium under section 4006(a)(3)(E) shall be deter-3

mined as if such election had not been made.’’. 4

(c) EFFECTIVE DATE.—The amendments made by 5

this section shall apply to plan years ending after Decem-6

ber 31, 2017. 7

SEC. 9708. COST OF LIVING ADJUSTMENT FREEZE. 8

(a) IN GENERAL.—Subsection (d) of section 415 of 9

the Internal Revenue Code of 1986 is amended by adding 10

at the end the following new paragraph: 11

‘‘(5) FREEZE ON COST OF LIVING ADJUST-12

MENTS.— 13

‘‘(A) IN GENERAL.—Except as provided in 14

subparagraph (B), in the case of calendar years 15

beginning after December 31, 2030— 16

‘‘(i) no adjustment shall be made 17

under paragraph (1), and 18

‘‘(ii) the dollar amounts as adjusted 19

under such paragraph for calendar year 20

2030 shall apply. 21

‘‘(B) EXCEPTION.—Subparagraph (A) 22

shall not apply in the case of a plan maintained 23

pursuant to 1 or more collective bargaining 24

agreements.’’. 25
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(b) COMPENSATION LIMIT.—Paragraph (17) of sec-1

tion 401(a) of the Internal Revenue Code of 1986 is 2

amended by adding at the end the following new subpara-3

graph: 4

‘‘(C) FREEZE ON COST OF LIVING ADJUST-5

MENTS.— 6

‘‘(i) IN GENERAL.—Except as pro-7

vided in clause (ii), in the case of calendar 8

years beginning after December 31, 9

2030— 10

‘‘(I) no adjustment shall be made 11

under subparagraph (B), and 12

‘‘(II) the dollar amount as ad-13

justed under such subparagraph for 14

calendar year 2030 shall apply. 15

‘‘(ii) EXCEPTION.—Clause (i) shall 16

not apply in the case of a plan maintained 17

pursuant to 1 or more collective bargaining 18

agreements.’’. 19

(c) CONFORMING AMENDMENTS.— 20

(1) Section 45A(c)(3) of the Internal Revenue 21

Code of 1986 is amended by striking ‘‘415(d)’’ and 22

inserting ‘‘415(d) (without regard to paragraph (5) 23

thereof)’’. 24
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(2) Section 402(g)(4) of such Code is amended 1

by striking ‘‘415(d)’’ and inserting ‘‘415(d) (without 2

regard to paragraph (5) thereof)’’. 3

(3) Section 404(l) of such Code is amended by 4

striking ‘‘401(a)(17)(B)’’ and inserting 5

‘‘401(a)(17)(B) (without regard to section 6

401(a)(17)(C))’’. 7

(4) Section 408(k)(8) of such Code is amend-8

ed— 9

(A) by striking ‘‘415(d)’’ and inserting 10

‘‘415(d) (without regard to paragraph (5) 11

thereof)’’, and 12

(B) by striking ‘‘401(a)(17)(B)’’ and in-13

serting ‘‘401(a)(17)(B) (without regard to sec-14

tion 401(a)(17)(C))’’. 15

(5) Section 408(p)(2)(E)(ii) of such Code is 16

amended by striking ‘‘415(d)’’ and inserting ‘‘415(d) 17

(without regard to paragraph (5) thereof)’’. 18

(6) Section 409(o)(2) of such Code is amended 19

by striking ‘‘415(d)’’ and inserting ‘‘415(d) (without 20

regard to paragraph (5) thereof)’’. 21

(7) Section 416(i)(1)(A) of such Code is 22

amended by striking ‘‘415(d)’’ and inserting ‘‘415(d) 23

(without regard to paragraph (5) thereof)’’. 24
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(8) Section 457(e)(11)(B)(iii) of such Code is 1

amended by striking ‘‘415(d)’’ and inserting ‘‘415(d) 2

(without regard to paragraph (5) thereof)’’. 3

(9) Section 457(e)(15)(B) of such Code is 4

amended by striking ‘‘415(d)’’ and inserting ‘‘415(d) 5

(without regard to paragraph (5) thereof)’’. 6

(10) Section 505(b)(7) of such Code is amend-7

ed by striking ‘‘401(a)(17)(B)’’ and inserting 8

‘‘401(a)(17)(B) (without regard to section 9

401(a)(17)(C))’’. 10

(11) Section 664(g)(7)(B) of such Code is 11

amended by striking ‘‘415(d)’’ and inserting ‘‘415(d) 12

(without regard to paragraph (5) thereof)’’. 13

Subtitle I—Child Care for Workers 14

SEC. 9801. CHILD CARE ASSISTANCE. 15

(a) APPROPRIATION.— 16

(1) IN GENERAL.—Section 418(a)(3) of the So-17

cial Security Act (42 U.S.C. 618(a)(3)) is amended 18

to read as follows: 19

‘‘(3) APPROPRIATION.—For grants under this 20

section, there are appropriated $3,550,000,000 for 21

each fiscal year, of which— 22

‘‘(A) $3,375,000,000 shall be available for 23

grants to States; 24
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‘‘(B) $100,000,000 shall be available for 1

grants to Indian tribes and tribal organizations; 2

and 3

‘‘(C) $75,000,000 shall be available for 4

grants to territories.’’. 5

(2) CONFORMING AMENDMENT.—Section 6

418(a)(2)(A) of such Act (42 U.S.C. 618(a)(2)(A)) 7

is amended by striking ‘‘paragraph (3), and remain-8

ing after the reservation described in paragraph (4) 9

and’’ and inserting ‘‘paragraph (3)(A),’’. 10

(b) SUSPENSION OF STATE MATCH REQUIREMENT 11

IN FISCAL YEARS 2021 AND 2022.—With respect to the 12

amounts made available by section 418(a)(3)(A) of the So-13

cial Security Act for each of fiscal years 2021 and 2022, 14

section 418(a)(2)(C) of such Act shall be applied and ad-15

ministered with respect to any State that is entitled to 16

receive the entire amount that would be allotted to the 17

State under section 418(a)(2)(B) of such Act for the fiscal 18

year in the absence of this section, as if the Federal med-19

ical assistance percentage for the State for the fiscal year 20

were 100 percent. 21

(c) FUNDING FOR THE TERRITORIES.—Section 22

418(a)(4) of such Act (42 U.S.C. 618(a)(4)) is amended 23

to read as follows: 24

‘‘(4) TERRITORIES.— 25
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‘‘(A) GRANTS.—The Secretary shall use 1

the amounts made available by paragraph 2

(3)(C) to make grants to the territories under 3

this paragraph. 4

‘‘(B) ALLOTMENTS.—The amount de-5

scribed in subparagraph (A) shall be allotted 6

among the territories in proportion to the share 7

of each territory of the total of the amounts 8

payable to the territories under the Child Care 9

and Development Block Grant Act of 1990 for 10

the then most recent fiscal year. 11

‘‘(C) REDISTRIBUTION.—The 1st sentence 12

of clause (i) and clause (ii) of paragraph (2)(D) 13

shall apply with respect to the amounts allotted 14

to the territories under this paragraph, except 15

that the 2nd sentence of paragraph (2)(D) shall 16

not apply and the amounts allotted to the terri-17

tories that are available for redistribution for a 18

fiscal year shall be redistributed to each terri-19

tory that applies for the additional amounts, to 20

the extent that the Secretary determines that 21

the territory will be able to use the additional 22

amounts to provide child care assistance, in an 23

amount that bears the same ratio to the 24

amount so available for redistribution as the 25
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amount allotted to the territory for the fiscal 1

year bears to the total amount allotted to all 2

the territories receiving redistributed funds 3

under this paragraph for the fiscal year. 4

‘‘(D) INAPPLICABILITY OF PAYMENT LIMI-5

TATION.— Section 1108(a) shall not apply with 6

respect to any amount paid under this para-7

graph. 8

‘‘(E) APPLICATION OF CHILD CARE AND 9

DEVELOPMENT BLOCK GRANT ACT OF 1990.— 10

Subsection (c) shall apply with respect to any 11

amount paid under this paragraph. 12

‘‘(F) TERRITORY.—In this paragraph, the 13

term ‘territory’ means the Commonwealth of 14

Puerto Rico, the United States Virgin Islands, 15

Guam, American Samoa, and the Common-16

wealth of the Northern Mariana Islands.’’. 17
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Emergency Relief for Farmers of Color Act 
Senator Reverend Raphael Warnock (D-GA), Senator Cory Booker (D-NJ), Senator Ben Ray Luján (D-

NM), and Senate Agriculture Chairwoman Debbie Stabenow (D-MI) 
 
New legislation aimed at delivering $5 billion in direct relief to Black, Indigenous, and Hispanic farmers and 
other agricultural producers of color to help them respond to the devastating consequences of the pandemic 
and resulting economic downturn, as well as address longstanding inequity in agriculture.  
 
Historically, Black, indigenous, Hispanic, and farmers of color have struggled to keep their farms and ownership 
of land in rural communities due to discrimination by U.S. Department of Agriculture (USDA) and other 
government agencies. Black farmers in America alone have lost more than 12 million acres of farmland over the 
last century, mostly since the 1950s: according to data from USDA, while at its peak in 1920 there were 
approximately 925,000 Black farmers in the United States, accounting for roughly one-sixth of U.S. farmers, by 
the year 2017 USDA’s Census of Agriculture reported there were only about 35,000 farms with Black producers 
— just 1.7% of the total number in the U.S. Additionally, hundreds of millions of acres of farmland have been 
lost across all communities of color due to discriminatory practices at the federal level, and many farmers of 
color who remain in agriculture struggle with burdensome debt.  

 
Emergency Relief for Farmers of Color Act 

 
The Emergency Relief for Farmers of Color Act would provide $5 billion to America’s Black, indigenous, Hispanic, 
and farmers of color who, in addition to being hard-hit by the current public health and economic emergencies, 
have long struggled to keep their farms and ownership of their land in rural communities due to discrimination 
by USDA and other government agencies.  
 

 The legislation provides $4 billion in direct relief payments to help farmers of color pay-off outstanding 
USDA farm loan debts and related taxes, and help them respond to the economic impacts of the 
pandemic.  

 The legislation provides another $1 billion fund to support activities at USDA that will root out systemic 
racism, provide technical and legal assistance to agricultural communities of color, and fund under-
resourced programs that will shape the future for farmers and communities of color. Specifically, this $1 
billion fund will include:  
o Grants and loans to improve land access & address heirs’ property issues; 
o Support for one or more legal centers focused on agricultural legal issues of farmers of color;  
o Pilot projects that focus on land acquisition, financial planning, technical assistance, and credit; 
o A racial equity commission and related activities to address systemic racism across USDA; 
o Support for research, education, and extension at HBCUs and other institutions of higher education 

that historically serve communities of color;  
o Scholarships at 1890’s land grant universities and for indigenous students attending land grant 

institutions; 
o Outreach, mediation, financial training, capacity building training, cooperative development training 

and support, and other technical assistance; and 
o Assistance to farmers, ranchers, or forest landowners of color that are former farm loan borrowers 

and suffered related adverse actions, or past discrimination or bias. 
 
The Emergency Relief for Farmers of Color Act is supported by Rural Coalition, National Black Farmers 
Association (NBFA), Black Belt Justice Center, Black Farmers’ Appeal: Cancel Pigford Debt Campaign 

https://www.theatlantic.com/magazine/archive/2019/09/this-land-was-our-land/594742/
https://www.rd.usda.gov/files/RR194.pdf
https://www.nass.usda.gov/Publications/AgCensus/2017/Online_Resources/Race,_Ethnicity_and_Gender_Profiles/cpd99000.pdf
https://www.cbsnews.com/news/hispanic-farmers-blame-usda-for-lost-land/
https://www.13wmaz.com/article/news/local/pulaski-history-of-black-farmers-and-land-loss-in-the-south/93-25d6de64-4d31-4e88-8cbe-3b71c5ca92b8
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