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THE USE OF OFFICIAL TIME FOR UNION AC-
TIVITIES AT THE DEPARTMENT OF VET-
ERANS AFFAIRS

Thursday, February 16, 2017

U.S. HOUSE OF REPRESENTATIVES,
COMMITTEE ON VETERANS’ AFFAIRS,
SUBCOMMITTEE ON OVERSIGHT
AND INVESTIGATIONS,
Washington, D.C.

The Subcommittees met, pursuant to notice, at 12:37 p.m., in
Room 2154, Rayburn House Office Building, Hon. Mark Meadows
[Chairman of the Subcommittee on Government Operations] pre-
siding.

Present: Representatives Meadows, Arrington, Hice, Bilirakis,
Jordan, Wenstrup, Rutherford, Massie, Banks, DeSantis, Ross,
Blum, Roe, Chaffetz, Connolly, O’'Rourke, Takano, Correa, Clay,
Rice, Watson Coleman, and Walz.

OPENING STATEMENT OF MEADOWS

Mr. MEADOWS. The Committee on Oversight and Government
Reform, the Subcommittee on Government Operations, and the
Committee on Veterans’ Affairs, Subcommittee on Economic Oppor-
tunity will come to order, and without objection, the chair is au-
thorized to declare a recess at any time.

Good afternoon, and today’s hearing will allow us the opportunity
to learn more about the official time used at the Department of
Veterans Affairs. And for those of you who may not know what offi-
cial time is, what a Federal employee actually does to use official
time and representational work on behalf of the labor unions dur-
ing work hours, even if that work is unrelated to their regular as-
signed duties.

The official time statute broadly lays out those union activities
that are reasonable, necessary, and in the public interest that are
permissible. And the last time OPM disclosed data on official time
use in 2012, it revealed that VA employees comprised almost one-
third of the 3.4 million hours of official time performed by Federal
employees’ government wide.

Specifically, VA employees performed 1,086,257 hours of official
time, and that’s the most of any agency. OPM also found that offi-
cial time is on the rise, increasing by a half million hours between
2008 and 2012. Between fiscal year 2014 and fiscal year 2015,
1,942 VA employees were engaged in some degree of official time.
And in fact, in fiscal year 2014, 345 VA employees had 100 percent
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of their time was official time, so they were essentially full-time on
official time. That means that 345 VA employees spent all of their
time engaged on union activities.

In fiscal year 2015, that was 343 VA employees that had 100 per-
cent of their time engaged in official time activities. Data provided
by the VA to the Committee reveals that three of the top five posi-
tions with full or 100 percent official time were nurses. The data
we have is only a small window into how much time Federal em-
ployees spend on official time activities, but because agencies are
not required by law to annually report the amount of time their
employees perform, it makes it very difficult, making the recent
audit of the VA done by GAO, it found that it could not accurately
track the amount of time employees spend on official time at the
VA agency wide.

With the VA taking up one-third of the official time for the entire
Federal Government, it’s important that it employs accurate meth-
ods to calculate and records to show how much time we are spend-
ing on those union activities. Now, I look forward to hearing from
both the GAO and the VA to see what steps can be taken to make
sure that not only we accurately reflect that but what steps have
been taken and can be taken to accurately track official time.

I want to be clear about one thing. This is not about whether
Federal employees should or should not participate in official time.
We recognize, I recognize the importance of that particular activity.
Today’s hearing is really about what is reasonable and what is in
the best interest of the taxpayers who foot the bill for official time.

With the VA backlog in the tens of thousands, it’s reasonable for
medical professionals’—is it reasonable for medical professionals to
spend 100 percent of their days on VA union activities?

And so with that, we continue to hear VA understaffed situations
in the midst of an access crisis. Is it responsible for doctors, nurses,
and other employees providing direct patient care to be 100 percent
official time or maybe even 75 or 50 percent?

Our Nation’s veterans deserve to have an accountable VA. Un-
derstanding how much time VA employees are spending on union
activities is an important part towards granting the veterans the
access to proper care they deserve, need, and have earned.

And so with that, I now recognize the Ranking Member of the
Subcommittee on Government Operations, my good friend from
Virginia, Mr. Connolly.

OPENING STATEMENT OF CONNOLLY

Mr. ConNOLLY. Thank you so much, Mr. Meadows, and thanks
for holding this hearing on the use of official time and the ability
of unions to protect the whistleblowers who help prevent waste,
fraud, and abuse in the Federal Government.

Our Committees have a longstanding commitment to whistle-
blowers, but sometimes I think some of my colleagues forget that
whistleblowers are Federal employees. Attacks on Federal employ-
ees can do harm to whistleblowers. That may suit our new Presi-
dent who has also muzzled whistleblowers temporarily at some
agencies, but I feel it is detrimental to the positive influence whis-
tleblowers have on Federal operations.
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For this reason, I join the chairman of this Subcommittee in
sending a letter to all agencies to determine the effects of gag or-
ders on whistleblower protections, and I thank the Chairman for
joining with me in that effort.

Today we received a letter from a whistleblower, a Federal em-
ployee at the VA, the very agency the Chairman was just talking
about. Her name is Dr. Michelle Washington. In 2011, Dr. Wash-
ington was a psychologist and coordinator of post-traumatic stress
disorder services for the Veterans’ Affairs facility in Wilmington,
Delaware. She observed that veterans were facing severe problems
getting access to mental health services. She subsequently testified
before the Senate Committee on Veterans’ Affairs to voice her pro-
fessional concerns with a system not fulfilling its mission.

Did she get a bonus or a promotion for a job well done? Far from
it. Her supervisors at the VA retaliated. Her excellent performance
evaluations suddenly became downgraded. She was relieved of re-
sponsibilities helping veterans and was uninvited to planning
meetings, and her coworkers were pressured not to associate with
her. This is a video of Dr. Michelle.

[Video shown.]

Mr. ConNoOLLY. Thank you. The retaliatory actions taken against
Dr. Washington were illegal. Last week, the Oversight Committee
strengthened these protections when it unanimously passed a bill
I co-introduced with Representative Duffy, H.R. 657, the Follow the
Rules Act, also cosponsored by yourself, Mr. Chairman. It’s not
enough to pass these laws, however, and pay lip service at occa-
sional hearings.

These protections have to be enforced. In the workplace, Federal
employee unions have enforced the whistleblower laws Congress
passes, and they do it on official time.

Current law allows unions to stand up for Federal employees fac-
ing retaliation, such as Dr. Washington faced in the workplace. Dr.
Washington’s letter states that official time is, quote, “absolutely
necessary to help protect veterans, workers, and whistleblowers,”
and I would ask unanimous consent to enter her letter addressed
to you, myself, Mr. Chaffetz, Mr. Cummings into the record.

Mr. MEaADOWS. Without objection.

Mr. CoNNOLLY. I thank my friend.

Dr. Washington explained that AFGE representatives were only
able to help meet at designated periods of time when they were al-
lowed to use official time. My union representative used official
time to research OPM regulations as well as write up and file the
grievances and have 10 meetings with me in attempts to address
the retaliation, and remember, the broader goal was in order to
make sure veterans were served.

Some of my colleagues want to eliminate the ability of Federal
employees to perform union representational duties on official time.
Dr. Washington’s experience tells us what the consequences of that
policy could be. She wrote, quote, “If official time had not been
available to the AFGE representatives, we may not have been able
to defend my case. It would have set a precedent that management
can retaliate without consequence.”

I'm certain we don’t intend to disadvantage whistleblowers, I
know we’re committed to them, but the effect of their concerted at-
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tacks on unions and civil service protections sometimes would be
to strip whistleblowers of their advocates in the workplace, their
union.

And I hope Mr. Chairman will proceed with great caution on this
subject, and I thank him for holding the hearing. I yield back.

Mr. MEADOWS. I thank the gentleman. The gentleman from Vir-
ginia knows very well that whistleblower protection and the rights
of Federal employees is something that may not normally be a bi-
partisan issue but with this Chairman certainly is, and I will con-
tinue to remain vigilant as we look to protect that.

Mr. ConNOLLY. And for the record, I know that, and I reaffirm
that. You’re absolutely right.

Mr. MEADOWS. I thank the gentleman. The chair recognizes the
Chairman on the Subcommittee for Economic Opportunity of the
Committee on Veterans’ Affairs, Mr. Arrington for his opening
statement.

OPENING STATEMENT OF ARRINGTON

Mr. ARRINGTON. Thank you, Mr. Chairman. I'd like to also reit-
erate that I support protections for whistleblowers, and I want to
note that last year’s Congress enacted one of the strongest whistle-
blower protection initiatives within the VA in our Nation’s history,
so I think we stand shoulder to shoulder on that.

Thank you, Mr. Chairman, thanks to everybody for being here.
Thank you, panelists.

This is my first official hearing as Chairman of the VA Com-
mittee Subcommittee on Economic Opportunity, and let me say I'm
very excited to work with my Ranking Member and fellow Texan,
Congressman O’Rourke.

And I'm also pleased, obviously, to partner with you, Mr. Chair-
man, and the other Members on your Committee.

I believe we can all agree that the mission of the Department of
Veterans Affairs is to care for those who have borne the battle.
This is more than a government agency mission. This is a sacred
honor. This is a sacred responsibility for every VA employee and
for every American. The men and women who have raised their
right hand to serve and who have been willing to make the ulti-
mate sacrifice, I think you will agree, deserve nothing but the best
service and care worthy of their commitment to our country.

Unfortunately, time and time again situations have come to light
where the care of our veterans, the care that they were receiving
didn’t measure up to this standard of excellence.

Now here we are, almost 3 years later after Phoenix, an agency
wide wait list scandal where several veterans waiting for months,
some who died before they could get an appointment with a doctor,
and yet the problem still persists. Veterans are still waiting too
long to receive an appointment.

Veterans and their families are still waiting too long for their
disability compensation claims to be adjudicated and their appeals
to be decided upon, 450,000 plus appeals in backlog. In fact, VA’s
own statistics indicate that there are over 45,000 vacancies within
the Veterans’ Health Administration, and the claims backlog for
disability claims has recently increased 33 percent. These statistics
are absolutely unacceptable, and they are the reality, and in my
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opinion, the shameful reality of the current state of affairs at the
VA.

I want to be clear, the purpose of this hearing is not to com-
pletely discredit any use of the official time within VA or even
across the Federal Government. After all, it is allowed under law.
We must, however, ask ourselves this question: Are we going to ful-
fill the mission of the VA and provide excellent service to our vet-
erans, or are we going to perpetuate what I believe appears to be
a broken bureaucracy and a culture of unaccountability?

I'm grateful to the Government Accountability Office for taking
this large task of looking at the use of official time at the VA and
how the Department is tracking its use, as well as space at facili-
ties used for union activities.

I'm very troubled, Mr. Chairman, by their findings, that the VA
is not accurately or sufficiently tracking how much time employees
are using official time and that the data that we do have from the
VA is unreliable at best. This concerns me on a number of levels.

Are people taking advantage of the system? I would conclude
that most likely they are, because whether intentional or not, with-
out an accountability system, there is no consistent means to track
official time even if you wanted to, and as the old saying goes, you
can’t manage what you can’t measure.

This issue brings me to something that concerns me even more.
Not only are some individuals spending 100 percent of their work-
ing days doing union activities while receiving their taxpayer-fund-
ed salaries, but some individuals are receiving their taxpayer-fund-
ed salaries and are not even being appropriately tracked for what
they are doing with the time that they are not directly serving our
veterans or just doing the jobs that they were hired to do.

As someone who has overseen multitudes of different staffs
throughout my career, I can’t fathom an instance where I would be
paying someone a taxpayer-funded salary to do a job that I can’t
even account for at the end of the day. And what’s even more trou-
bling is that in the recent GAO report, this is not the first dis-
covery. This is not the first time this has been brought to light.
There have been other studies by GAO, 1979, 1981, 1996, recom-
mending that time spent on union activities needs to be better
tracked.

Here we are again, 2017, still having the same conversation and
GAO is still making the same recommendations. This is insane. I
understand both sides of the aisle aren’t going to always agree on
to what extent unions should be involved or the power that they
should hold in the Federal Government, but I know, I know that
we all agree that the Department of Veterans Affairs should place
the needs of our veterans above all else. And I'm very concerned
that in this current environment, this isn’t the case.

We have doctors, nurses, medical assistants, therapists, phar-
macists, claims raters, senior raters, and so on and so on serving
on official time, many 100 percent of their time, some of them mak-
ing over six figures. This means we have hundreds, if not thou-
sands of VA employees spending part and sometimes all their
working days serving the union instead of directly serving our vet-
erans. Again, doing the job they were hired to do.



6

I understand that union representation—that union representa-
tives are supposed to serve the employees of the VA facility, wheth-
er it is through grievances or management relations, which in turn,
one could argue, serves the overall facility’s function, but you would
be hard pressed to convince me or any reasonable person that a
physician making over $200,000 a year, paid for by taxpayers, is
best utilized sitting in an office dealing with union grievances for
100 percent of their working day rather than standing by the bed-
side of a veteran caring for that veteran.

The standard for official time is to use it on, quote, “representa-
tional work,” work that is, quote, “reasonable, necessary, and in the
public’s interest.” I don’t believe the average American would see
this as reasonable. I don’t believe the average American would see
this as necessary, and I don’t believe they would see it as in their
best interest. In fact, I believe the average American would be out-
raged.

I came to Congress, as I think most of my colleagues did, to
make a difference, to root out the real problems facing our country,
find real solutions. And while this hearing today is not going to
completely resolve all the issues related to official time in union ac-
tivities on the taxpayer’s dime, I think this discussion is necessary
arilldlpertinent, and we continue to reform and fix the VA as a
whole.

I thank the witnesses for being here. I look forward to your testi-
mony, and thank you, Mr. Chairman. I yield back.

Mr. MEADOWS. I thank the gentleman from Texas. The chair rec-
ognizes the gentleman from Texas, the Ranking Member, Mr.
O’Rourke.

OPENING STATEMENT OF O’ROURKE

Mr. O'ROURKE. Mr. Chairman, I want to thank you and the
Ranking Member of the Government Reform Subcommittee and my
Chairman of the Economic Opportunity Subcommittee of the Vet-
erans’ Affairs Committee for putting this hearing together, to the
witnesses who have made available to us, and our government and
the veterans that we serve, their time and testimony, experience,
and expertise today. I'm looking forward to learning from you.

Mr. Chairman, just briefly. On Friday, I had the opportunity to
visit the Veterans’ Affairs Medical Center in El Paso, Texas. There
was a full lobby of volunteers greeting veterans, veterans coming
in for their appointments, veterans leaving, and the staff who serve
them. It underscored how important our mission is here on these
Committees, the VA’s mission to our veterans, and also showed
some of what is working that we need to capitalize on.

The veterans that I spoke to, and we know they are not shy
about telling us when things are not working, to a person if they
had seen by a doctor or provider said that they had received excel-
lent timely care. The staff that I had a chance to meet, shake their
hands, asked them how they were doing, upbeat, smiling, wanting
to serve. But I'm also mindful of the fact that too many veterans
in El Paso and every community in this country are unable to get
an appointment, whether it’s mental health care or primary care
or specialty care appointment, where they’re waiting too long on a
claim to the Veterans’ Benefits Administration or an appeal to that
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claim whose wait time is not measured in months but today in
years. So we have some problems.

I want to ensure that whatever we do capitalizes on the
strengths that we have and addresses those weaknesses and cor-
rects them. In both cases, that would be dependent on making the
most of the employees that we have at the VA. They are the ones
who in many cases are veterans themselves, in every case are rep-
resented by the unions at the VA, and I would argue, are funda-
mental to the solutions that we’re looking for.

We have some examples in this GAO report of where manage-
ment and employees agree that but for the work of these unions,
we would not be able to train appropriately, we would not be able
to protect and facilitate whistleblowing, and we would not be able
to innovate. I call everyone’s attention to page 20 of the report
where GAO quotes a manager who said at a mental health care
program at a VA facility in this country, it was the employees who
were able to suggest a substance abuse program at a time of opioid
crisis in this country, and it was through the union that they en-
sured that we had the appropriate training and perspective on this
program so that it would be a success.

I want to make sure that we’re understanding where we have op-
portunities. I think, however, we all agree on the fundamental
problem here. VA is not tracking time, and I agree with everyone
here that’s a problem. It needs to be fixed. It’s an issue of leader-
ship, of commitment, and accountability.

I don’t want to lose what’s working at the VA, and I want to do
everything possible to strengthen the ability of every employee at
the VA to deliver excellent care and service.

Lastly, Mr. Chairman, I'd be remiss without noting the 100 to 0
confirmation of the new Secretary of the VA, Dr. David Shulkin, a
person who I know is committed to addressing these issues who
will ensure that we track that time and who will make the most
of the ability of those employees, the employees we have yet to hire
to deliver on our commitment to this country’s veterans. With that,
I yield back.

Mr. MEADOWS. I thank the gentleman from Texas. The chair rec-
ognizes the Ranking Member of the Full Committee, the gen-
tleman, the avid runner from Minnesota, Mr. Walz for his opening
remarks.

OPENING STATEMENT OF WALZ

Mr. WaLz. I thank the Chairman, and I just wanted to thank
both Subcommittees on this. I'll waive my opening statement. Let’s
hear from the witnesses. I appreciate the opening statements from
everyone. Thank you.

Mr. MEADOWS. I thank the gentleman, and I would like to wel-
come all of you. I will hold the record open for five legislative days
for any Member who would like to submit a written statement.

We'll now recognize our panel of witnesses, and we’re pleased to
welcome Ms. Cindy Barnes, the director of Education, Workforce,
and Income Security at the U.S. Government Accountability Office.
Welcome, Ms. Barnes.
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Ms. Kim McLeod, the acting executive director of labor manage-
ment relations at the U.S. Department of Veterans Affairs. Wel-
come, Ms. McLeod.

Mr. David Cox, a fellow North Carolinian, the national president
on the American Federation of Government Workers. Welcome, Mr.

OX.

And Mr. Trey Kovacs, the policy analyst at the Competitive En-
terprise Institute.

And pursuant to Committee rules, all witnesses will be sworn in
}}olefoge they testify, so if you would please rise and raise your right

and.

[Witnesses sworn.]

Mr. MEADOWS. Let the record reflect that all witnesses answered
in the affirmative. You can be seated.

In order to allow time for discussion, we would appreciate if you
would limit your oral testimony to 5 minutes, but your entire writ-
ten testimony will be made part of the record.

And so we will recognize you, Ms. Barnes, for 5 minutes.

STATEMENT OF CINDY BARNES

Ms. BARNES. Chairman Arrington and Meadows, Ranking Mem-
bers O’Rourke and Connolly, and Members of the Subcommittees,
I am pleased to be here today to discuss GAO’s January 2017 re-
port on Union’s Use of Official Time and Space at the VA. Federal
employees, by law, are able to use official time to perform certain
union activities instead of their regular work.

According to the VA, almost 290,000 bargaining unit employees
across the agency spent over a million hours on official time during
fiscal year 2015. My remarks will cover, one, how VA tracks official
time; two, the amount of designated space used for union activities
at selected facilities; and three, the views of VA managers and
union officials on the benefits and challenges of employees using of-
ficial time.

For our report we reviewed VA’s official time data for fiscal years
2014 and 2015, and this was agency wide data. We also analyzed
information on designated space at five VA facilities. We inter-
viewed groups of VA managers and union officials at the five facili-
ties, and we selected the facilities based on the number of bar-
gaining unit employees and also across VA administrations.

The bottom line is that we weren’t able to determine the amount
of official time used by VA employees and the purposes for which
it was used because VA doesn’t have a standard way for facilities
to record and calculate official time. This situation exists because
of three primary reasons.

First, in terms of recording official time, VA uses two, time and
attendance systems across the agency that capture information on
official time differently. VA’s new system, the VA Time and Attend-
ance System, or VATAS, has specific codes to record official time,
but the older system doesn’t. We found that three of the selected
facilities didn’t record official time in either of these systems, the
old or the new one.

Second, we found that VA hasn’t provided consistent training
and guidance on recording official time in VATAS. Timekeepers
and other officials that we talked to at three selected facilities that
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had actually transitioned to the new system were not using the
codes to record official time because they weren’t aware of them.
We recommended that VA increase its efforts to provide consistent
training and guidance on recording official time in VATAS.

Third, we also found that VA doesn’t provide a consistent way for
its facilities to calculate and report the amount of official time used
agency wide. To provide agency wide official time data to OPM, VA
uses yet another system, and this is a labor management relations,
or LMR system, that is separate and distinct from VA’s two, time
and attendance systems. VA allows its facilities to use written
records, estimates, samples, surveys, or any combination of these
methods to calculate the amount of official time hours used.

We recommended that VA encourage facilities to rely on time
and attendance records for calculating official time prior to the
agency wide implementation of VATAS. We also recommended that
VA take steps to transition from using the LMR system to VATAS
to collect and compile agency wide data on official time. VA con-
curred with all of our recommendations.

With respect to space, we found that the amount of designated
space for union activities at selected facilities comprise less than 1
percent of overall space available. This space was primarily office
space.

Finally, we found that at most selected VA facilities, VA man-
agers and union officials we interviewed cited similar benefits of
employees using official time, such as improving decision-making
and resolving problems. However, they had differing views on the
challenges associated with employees’ use of official time, such as
when and how much official time may be used.

In conclusion, our work shows that VA does not have reliable in-
formation to effectively monitor and manage the amount of official
time employees use for union activities.

Thank you. This concludes my statement, and I will be happy to
respond to any questions you may have.

[THE PREPARED STATEMENT OF CINDY BARNES APPEARS IN THE
APPENDIX]

Mr. MEADOWS. Thank you, Ms. Barnes. And I want to thank you
at the GAO and obviously your colleagues at GAO. You enjoy bipar-
tisan support, even at times when I would wish you would be more
partisan. I have not been able to encourage—

Mr. ConNOLLY. We feel the same way.

Mr. MEADOWS [continued]. No doubt. I have not—I've always
found your information to be insightful and helpful, and as with
your testimony here today, we do appreciate not only your testi-
mony but the work of the GAO as a whole.

Ms. McLeod, you're recognized for 5 minutes.

STATEMENT OF KIMBERLY PERKINS MCLEOD

Ms. McLEOD. Good afternoon, Chairman Arrington and Mead-
ows, Ranking Members O’Rourke and Connolly, and distinguished
Members of the Subcommittees. Thank you for the opportunity to
discuss the progress that the Department of Veterans Affairs is
making towards accounting for official time to provide the best pos-
sible service to our Nation’s veterans.
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For context purposes, the Federal Service Labor-Management
Relations statute governs how executive branch agencies treat offi-
cial time. The statute provides for official time for union represent-
atives to perform certain union activities. Official time is duty time
during which a bargain unit employee may perform representa-
tional activities in lieu of the employee’s management assigned
work without loss of pay or charged to leave.

The statute provides official time to negotiate collective bar-
gaining agreements and to participate in proceedings before the
Federal Labor Relations Authority. In addition, the statute re-
quires management and its unions to negotiate amounts of official
time, which the parties agree are reasonable, necessary, and in the
public interest. Official time negotiations are mandatory, apply to
most Federal agencies, and include provisions relating to the
amount, allocation, scheduling, and location of official time.

VA has negotiated varying amounts of official time in both na-
tional agreements and local agreements. Many VA facilities have
local official time agreements and practices specific to their loca-
tion. Official time arrangements are frequently distinctively local
and reflect the relationship and history between local management
and local union officials.

It should be noted that while management has the right to nego-
tiate the allocation and use of official time by union representa-
tives, in ordinary circumstances, the statute does not give manage-
ment the right to select which employee serve as union representa-
tives.

As you're aware, the recent GAO report regarding VA official
time use describes how VA has historically not implemented a uni-
form and standardized official time reporting system. As the GAO
report notes, VA is now using two timekeeping systems, the Legacy
system or the enhanced time and attendance system remains in ef-
fect at some facilities. Other facilities have implemented VA’s new
time and attendance system, commonly referred to as VATAS,
which—okay. I'm sorry. Commonly referred to as VATAS. ETA
does not have codes for employees and supervisors to record the
local use of official time. VATAS, however, does have that capa-
bility.

As of September 2016, approximately 50 percent of VA facilities
and about one-third of VA employees, or 120,000, had transitioned
to VATAS with its official time reporting capabilities. The full
VATAS multifacility rollout is scheduled to be completed by July
2018.

The GAO report includes three recommendations to improve VA’s
ability to accurately track employee’s use of official time. VA con-
curs with GAO’s recommendations.

VA has updated and expanded timekeeper training on the collec-
tion and reporting of official time in its final ongoing VATAS na-
tionwide rollout. Training now includes consistent guidance on the
proper method of inputting official time codes into VATAS.

VA is providing updated written instructions to all of its facilities
seeking to establish and enforce a standardized approach to record-
ing and reporting official time across VA. VA also intends to ini-
tiate bargaining with its national unions to come to an agreement
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with them on a standard approach to have union officials request,
record, and report their use of official time in VATAS.

VA’s Office of Human Resources and Administration is preparing
updated policy guidance to all VA facilities concerning the record-
ing of local official time. For those facilities where VATAS is al-
ready operational, timekeepers and supervisors are instructed to
use VATAS to record the use of official time.

As VA transitions to a single upgraded timekeeping system, offi-
cial time use will become more transparent and standardized,
which will guarantee accurate, timely, and reliable accounting of
official time used across the agency. Relying on VATAS, VA will be
able to quickly compile and report official time data to OPM, Con-
gress, and to other government agencies, and will have a substan-
tially enhanced ability to monitor use of official time at individual
VA facilities.

This concludes my testimony. I'm happy to answer any questions.

[THE PREPARED STATEMENT OF KIMBERLY PERKINS MCLEOD AP-
PEARS IN THE APPENDIX]

Mr. MEADOWS. Thank you, Ms. McLeod.
Mr. Cox, you’re recognized for 5 minutes.

STATEMENT OF J. DAVID COX

Mr. Cox. Chairman Meadows and Arrington, Ranking Members
O’Rourke and Connolly, and Members of the Committees, thank
you for the opportunity to testify today.

It would be great if this hearing were only about the findings of
the GAO report on VA’s recordkeeping with regard to official time,
but the very right of Federal employees to form, join, and be rep-
resented by their unions seems to be in question.

However, that question was settled 40 years ago when Congress
enacted Civil Service Reform Act and stated clearly, and I quote,
“labor organizations and collective bargaining of the civil service
are in the public interest.” The law goes on to require Federal em-
ployee unions to provide a wide range of representational services
for all employees under a collective bargaining union.

In order to carry out that these legal obligations, the law pro-
vides for, quote, “official time in the amount the agency and the ex-
clusive representative involved agree to be reasonable and nec-
essary and in the public interest.” In the VA, AFGE does far more
than just represent and negotiate contracts. We also work hand-in-
hand with management on a daily basis to make the agency run
better by participating in many forums and initiatives, including
MyVA that promote the effectiveness and efficiency of the agency
by helping to improve work processes and patient safety. AFGE
also assists and supports whistleblowers who come forward to re-
port instances of fraud, waste, and abuse that would not otherwise
be known.

The GAO report confirmed, in most cases, management agrees
that the involvement of the union leads to better decision-making,
faster resolution of problems, and long-term improvements in labor
management relationships. All of these positive outcomes provide
real substantial benefits to veterans through better care, faster
claims processing, and less waste of precious VA resources.



12

We should bear in mind that while the GAO study did find short-
comings in VA’s recordkeeping for official time, there was not the
slightest suggestion that union officials withheld any data or infor-
mation or provided inaccurate information. The findings and rec-
ommendations are all aimed at improving the training of time-
keepers and standardization of data collection methods.

We estimate that more than one-third of the VA workforce are
veterans themselves, but I can tell you from personal experience
that the entire VA workforce takes tremendous pride in the fact
that they have been entrusted with a sacred duty of caring for and
providing benefits to our veterans.

It is particularly unfortunate when union representatives are
blamed for VA’s chronic understaffing problems. These representa-
tives, like Cathy Dahl of Pittsburgh VA, are helping veterans but
telling the truth about Legionnaires disease. These representatives
like Dr. Michelle Washington of the Wilmington VA are helping the
veterans by telling the truth about resources for treatment of
PTSD.

These representatives, like Pauline Dewinter of Phoenix VA, tell-
ing the truth about how management manipulated wait lists, many
others are coming forward to tell the truth about chronic problems
with the CHOICE Act, including forcing veterans to accept outside
care even when they want to be seen by the VA specialist who
know them best.

There are roughly 45,000 unfilled positions in the VA, and reduc-
ing our ability to perform our representational duties will not even
fill a small fraction of those jobs but it would hurt the agency’s
ability to care for veterans. The VA’s recruitment and retention
problems reflect not only the inadequacy of Federal pay and bene-
fits, especially for new hires, but also the national shortage of pri-
mary care clinicians has nothing whatsoever to do with official
time.

I'll leave you with one last thought. So, many try to turn official
time into some type of scandal, but the fact is that official time is
the anecdote to scandal. It’s what empowers employees to do their
job more effectively and provide veterans with better care. Vet-
erans deserve nothing less than the absolute best.

Thank you, Mr. Chairman. I'll be glad to respond to any ques-
tions, and it’s very nice to have someone that has a distinctive drag
like I have chairing the Committee.

[THE PREPARED STATEMENT OF J. DAVID COX APPEARS IN THE AP-
PENDIX]

Mr. MEADOWS. Well, we don’t need a translator, do we?

Mr. Cox. No, we don’t.

Mr. MEADOWS. The only one that has a better accent, southern
accent than I do is the gentleman to my right when he puts it on.
So Mr. Kovacs, you're recognized for 5 minutes.

STATEMENT TREY KOVACS

Mr. KovAcs. Chairman Meadows and Arrington, Ranking Mem-
bers Connolly and O’Rourke, and distinguished Members of the
Committees, thank you for holding this hearing and providing me
the opportunity to discuss official time.
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Few Americans are aware that each working day Federal em-
ployees report for work but do not perform any governmental du-
ties. Instead, they perform work for their Federal employee union,
a private organization that does not serve a public purpose. It
serves the interest of its members.

Taxpayers pay for these employees’ wages, pensions, and health
care benefits while they are performing union business. Taxpayers
also pay for their office space, supplies, and travel. For decades,
Federal employees have been conducting union activities instead of
delivering the public services they were hired to do. Official time
is costly, not properly tracked and reported, and can disrupt the de-
livery of public services, the practices and misuse of public funds,
because official time activity serves the private interest of Federal
unions, not the American people.

Instead of carrying out their duties, employees use official time
to lobby Congress, attend union conventions, file grievances, and
perform other union activities. While taxpayers do not benefit from
official time, Federal unions benefit greatly.

According to the latest data available from the Office of Per-
sonnel Management, official time costs taxpayers $157 million,
with Federal employees spending 3.4 million hours conducting
union activities. However, OPM’s figures are mere estimations and
inaccurate ones at that. According to a 2014 Government Account-
ability Office report, the methodology used by OPM to estimate the
cost of official time is inaccurate. The report finds that OPM esti-
mations have shortcomings, such as not using the actual salaries
of employees who use official time.

Using a more sound methodology, GAO found that four of the six
agencies that examined, official time costs about 15 percent more
or higher than OPM estimate. Besides using an unreliable method-
ology, OPM does not track all costs associated with official time.
For example, the OPM survey does not account for the cost of trav-
el, per diem, office space, telephones, and equipment related to offi-
cial time. These costs add up. The Social Security Administration
is required to calculate these non-payroll costs, which in fiscal year
2015 amounted to $2.2 million, or about 15 percent of the total cost
of official time at the agency.

Another reason that official time costs are likely higher than re-
ported by OPM is because reports investigating Federal agencies
have found not all official time activity is tracked and reported.
The recent GAO report on official time at the Department of Vet-
erans Affairs shows that the agency does not know how many offi-
cial time hours are used. The inability to monitor what activity
takes place on official time means it is unknown whether the
public’s resources are being used effectively.

No matter the cost of official time, all Federal funds need to be
spent wisely and in the interest of taxpayers. When Federal em-
ployees perform union activities instead of their government duties,
it detracts from the efficient delivery of public services.

For example, the Department of Veterans Affairs has a signifi-
cant patient backlog that could be partially remedied by putting of-
ficial time employees back to work performing their regular govern-
ment duties. Over 80 nurses at the VA work 100 percent of the
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time on union activities. Their time would be better spent treating
patients.

Official time is an unnecessary subsidy to Federal unions that
serves the interest of unions and their members, not the public.

In conclusion, Congress should consider eliminating official time,
and short of that, require detailed annual reporting of official time
to improve the tracking of Federal employees’ union activity per-
formed on official time. Taxpayers have a right to know how much
of their tax dollars are used to finance official time and what union
activities Federal employees undertake instead of the job they were
hired to do. I applaud the Committee’s inquiry into the use of offi-
cial time. Thank you, and I look forward to your questions.

[THE PREPARED STATEMENT OF TREY KOVACS APPEARS IN THE AP-
PENDIX]

Mr. HiCE. [Presiding.] Thank you, Mr. Kovacs, and thanks to
each of our witnesses for your testimony. We will now begin a se-
ries of question, and the chair will begin by recognizing Chairman
Arrington for 5 minutes.

Mr. ARRINGTON. Thank you, Mr. Chairman. Let me preface by
saying I know there are a lot of great Americans at work at the
VA and that want to serve our veterans as badly as I do or any-
body on this Committee.

I think the entity, I think the system, I think the bureaucracy,
I think the union dynamic, the civil service dynamic has been
taken way to the extreme and has been abusive and is not allowing
us to perform or manage for performance so we can serve the cus-
tomer, which is the veteran and the taxpayer.

This question is for Ms. McLeod and Mr. Cox, and let me start
with you, Mr. Cox. You mentioned the authorizing legislation or
the statute that created the ability to unionize in the Federal Gov-
ernment. My reading of that says that the official time must be
performed with respect to representational work. So given the ac-
cess issues, given the backlog issues and challenges that we've
talked about—Ilet me back up.

The other pieces of—language in that legislation says that the
time spent working on official time must be reasonable, necessary,
and in the public’s interest. So given the challenges that we laid
out in our opening statements, or at least in mine, do you believe
that having somebody work 100 percent of their time on union ac-
tivities is reasonable, necessary, and in the public’s interest?

Mr. Cox. Ranking—Mr. Chairman, we’ve got so many chairmen
and Ranking Members today.

Mr. ARRINGTON. We're good.

Mr. Cox. Okay. Let’s go to official time. There was a statute
passed. There are those that believe that unions and official time
are not important to the government and not important to the serv-
ice of veterans. For employees performing official time duties as
union representatives, it’s not just representing in grievances or
collective bargaining agreements. They serve on many committees
such as deals with the electronic medical record that the VA devel-
oped that everyone in this country is now using, patient safety
issues that Dr. Bejing (ph) started many, many years ago about pa-
tient safety that’s modeled after the FAA regulations that deal with
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ho:iiv to report medical errors to prevent them from happening
and—

Mr. ARRINGTON. Mr. Cox, let me just—may I just interrupt just
for—with all due respect. My question is, not what do they do, but
if they spend 100 percent of their time on union activities, 100 per-
cent of their time, is that reasonable, necessary, and appropriate?

Mr. Cox. I would describe it that they spend their time on gov-
ernment activities, not union activities, because the law requires
the unions to perform and to represent everyone in the bargaining
unit.

And so, therefore, union activities that are internal to the union
cannot be performed on official time

Mr. ARRINGTON. Ms. McLeod, do you believe these are reason-
able, necessary activities when somebody is spending 100 percent
of their time and that that’s in the public’s interest?

Ms. McLEOD. Chairman Arrington, what I can tell you is that
the VA has been negotiating, at least at the national level, with
putting some limitations on the amount of 100 percent union time
officials. We have negotiated with a couple of our labor partners,
new master agreements in the very recent years that do not have
the number of 100 percent official time, union representatives, as
you are now seeing.

I don’t know at the local level, which is where most of these 100
percent official time representatives come from, these are local ne-
gotiations. I wasn’t sitting there, and I don’t know how they deter-
mine at the local level what was reasonable and necessary and in
the public interest, but I can tell you at the national level what
we're doing.

Mr. ARRINGTON. The VATAS, is that what you—how you pro-
nounce it, VATAS, the system for tracking. I read that this process
for creating this tracking system started in 2013, and to date, we
still don’t have it. It’s supposed to be implemented by July of 2018.

Ms. McLeod, can you explain why it’s taken 5 years to put a
tracking system together and roll it out?

Ms. McLEOD. I can’t explain that. Unfortunately, that process is
being managed by another aspect of the Department. I can tell you
that when the VATAS system initially rolled out, I think there
were some issues and some hiccups, and they had to go back and
re-engineer and change some much things on that, and then they
had to re-roll it out, but we have been adding, you know, training
components into the VATAS system for timekeepers to be able to
accurately input official time records.

Mr. ARRINGTON. Thank you. I yield back, Mr. Chairman

Mr. Hick. I thank the gentleman. The chair now recognizes the
Ranking Member, Mr. Connolly for 5 minutes

Mr. ConNoOLLY. Thank you, Mr. Chairman.

Mr. Kovacs, listening to your testimony, you seem to believe that
any moment, any minute spent by anybody who is for the union,
a union official is an opportunity cost. It’s lost time. Is that correct?

Mr. KovAcs. That is correct.

Mr. ConNoLLY. Well, that’s a belief. That’s not an analysis.

Mr. Kovacs. And I would also—

Mr. CoNNOLLY. Thank you. Ms. Barnes, I heard your testimony,
and if I'm getting it right, here are your conclusions. There’s incon-
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sistent time and attendance metrics, right, they’re using different
systems, and not all of the time can easily be measured because of
the lack of uniformity and—but there are benefits to official time,
correct?

Ms. BARNES. Yes, we did find some benefits.

Mr. ConNoLLY. Right. Which of course would counter Mr.
Kovacs’. You actually acknowledge there are benefits to be accrued
by official time. The problem is making sure we're capturing all of
that accurately. Is that correct?

Ms. BARNES. That is correct.

Mr. ConNOLLY. Did you find any? Did your report conclude there
was abuse of official time?

Ms. BARNES. We didn’t set out to even look at that.

Mr. ConNoOLLY. All right. But if you stumbled upon it, you might
mention it. I worked with GAO for a long time.

Ms. BARNES. Yeah, that wasn’t one of our objectives but—so we
didn’t conclude on that at all.

Mr. CoNNOLLY. Find any evidence of it?

Ms. BARNES. Not for—in this study.

Mr. CoNnNOLLY. Ms. McLeod, do you all have any evidence of
massive abuse or a partial abuse or occasional abuse of official
time?

Ms. McLEOD. No, sir.

Mr. CONNOLLY. I'm sorry?

Ms. McLEoOD. No, we don’t.

Mr. CoNNOLLY. No. The testimony is no. Okay.

So let me ask a different set of questions here, Ms. McLeod.
You're going to have to speak up a little bit. So 32 percent of the
VA’s employees are veterans. Is that correct?

Ms. McLEOD. I believe so, yes.

Mr. CONNOLLY. So that works out to 115,000 veterans serving
veterans in the VA.

Ms. McLEOD. Yes.

Mr. ConNoLLY. Correct. So now I understand that there are
9,000 vacancies currently at the VA. Is that correct?

Ms. McLEOD. I don’t know the precise numbers.

Mr. CoNNOLLY. How about you take a guess that’s about right?

Ms. McLEOD. Sounds about right.

Mr. ConNoLLY. All right. So let’s speculate or stipulate that’s
correct. If you want to come back to us and say, no, it’s 9,721, you
can do that, and I want to enter into the record, with unanimous
consent, Mr. Chairman, the vacancies by State and exemption ex-
isting in the VA today.

Mr. Hicke. Sold.

Mr. ConNoOLLY. Thank you, Mr. Chairman.

So if there are 9,000 vacancies and about 32 percent, our vet-
erans currently, you could say that in theory there are 3,000 posi-
tions that could be filled by a veteran that won’t be because of a
hiring freeze. Fair enough?

Ms. McLEOD. Sure. Yes.

Mr. ConNoLLY. Okay. So we're talking about the opportunity cost
of official time, but what we’re not talking about is 9,000 jobs, at
least 3,000 of them logically filled by a veteran that are going to
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go begging, and these are for critical functions; are they not, Ms.
McLeod?

Ms. McLEOD. Yes.

Mr. CoNNOLLY. I would ask for the chart, if we’ve got it, to show
the State chart of unfilled Veterans Administration jobs right now.

Okay. It’s a little hard to see, but for example, Georgia, 254;
Maryland, 164; North Carolina, your State, Mr. Cox, and our
Chairman’s, 343. So I guess I would just suggest that these vacan-
cies are what we ought to be talking about, the hiring freeze and
the damage of the hiring freeze can do to VA and to the service
of our veterans.

We say we’re committed to the eating into the backlog, we say
we're committed to trying to streamline services and fix CHOICE
and make sure people are diagnosed in a timely fashion, and the
problem isn’t official time.

The problem is these vacancies, and now we’ve got on top of that
a hiring freeze that’s going to make it, I think, doubly difficult to
fill them.

Ms. McLeod, does a hiring freeze complicate filling a vacancy?

Ms. McLEoOD. Yes, I would think so.

Mr. ConNOLLY. You would think so.

Mr. Cox, did you want to comment on that, since you've been the
subject of discussion here on official time, and I kind of am both-
ered by the fact that we'’re ignoring the elephant in the room.

Mr. Cox. The VA’s new Secretary that I believe was confirmed
unanimously the other day, which is a miracle to happen at this
point in life, says there’s 45,000 vacancies in the VA right now.

Mr. CONNOLLY. So I'm understating the problem.

Mr. Cox. And that would be my assumption, and I couldn’t tell
you if that number is a fact of what they’re saying is now frozen
versus they are going to fill others, but Secretary Shulkin said
there’s 45,000 vacancies in the VA currently.

Mr. ConnOLLY. Wow. My time is up. I thank you, and I thank
the panel for being here.

Mr. Hick. I thank the gentleman. Just for the record, the Presi-
dent has exempted 94 positions at the VA for—from the hiring
freeze. I have a memo here from January 27, 2017. I ask unani-
mous consent for it to be placed into the record, and without objec-
tion, so ordered.

Mr. CoNNOLLY. The chair is—Mr. Chairman, I certainly do not
object. Thank you for pointing that out. I was simply pointing out,
it’s great to have 94 exceptions, but we have 9,000 vacancies, and
Mr. Cox say it’s even more.

Mr. Hice. Thank you. The chair is now going to recognize him-
self. I am fascinated by this whole discussion. I've been heavily in-
volved on this issue on official time for quite a long while myself.
It’s amazing to me that we could have government employees who
have been hired to do one thing and they come on board, at the
expense of the taxpayers, only to do something else, and all too
often it’s 100 percent of their time.

I just came across in another, in fairness, another agency, but an
individual who was hired to do a particular job. For 8 years now
they have not one day accomplished the job that they were hired
to do and making well north of a $150,000 a year.
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This is to me just an unthinkable thing that’s happening where
people are exclusively doing union activity when they were hired
to do something else day after day after day, month after month
after month, and yet still being paid by the American taxpayer.

Ms. McLeod, I would like to begin with you. 2012, the VA re-
ported having 259 people who were on 100 percent official time.
That has increased to almost 350 just in the last couple of years,
from 3 years later to 2015. That’s a big increase from 250, almost
100 people, more or less, let’s just round it off, 90 people increase.

How does the VA account for this increase? What’s behind it?
What was the necessary cause?

Ms. McLEoD. There is likely a few things behind it. Probably an
increase in employees. There’s probably also the reason being, you
know, term negotiations.

We've had some term negotiations on some master agreements,
and so that would require official employees to be on official time
to participate in those negotiations, local bargaining or negotiating
on numbers and additions to 100 percent official time employees.

Mr. Hice. Okay. Let’s move on, because I've got a lot of ques-
tions, and I want to get to—so if you could get your answers brief
and to the point, I would appreciate it.

We also, during that time, obviously, have had veterans who've
had tremendous needs waiting in long lines as has already men-
tioned, some even passed away waiting while we’ve had an increase
of people going to official time 100 percent of the time, not to men-
tion, those that are using significant amount of part-time to do offi-
cial time.

Does the Department restrict who can go on official time? In
other words, are there certain occupations, carpenters, lab techni-
cians, is there any certain group that is allowed official time or any
group that is denied 100 percent?

Ms. McLEOD. The Department has no control over who the union
decides will have the official time.

Mr. HIcE. [Presiding.] Okay. So anyone can, so anyone who re-
quests it. Is that how it works?

Ms. McLeoD. Well, those people are chosen by the unions inside
the agency to provide that work.

Mr. Hice. Okay. All right. Last year, I joined Chairman Chaffetz
and Meadows in sending a letter to the VA requesting official time
data, and in reviewing that, I found some incredible information to
me, such as there were 90 nurses who were on 100 percent official
time. I found 3 addiction therapists, a certified respiratory thera-
pist, 13 nursing assistants, 3 pharmacists, 6 pharmacy technicians.
I even found a doctor who specializes in providing limbs to veterans
who lost their limbs in the service to this country, in Orlando, Flor-
ida, a specialist, and he’s giving 100 percent of his time. Have
these individuals been replaced?

Ms. McLEoOD. My understanding, sir, is that we backfill those po-
sitions where the individual’s on 100 percent official time.

Mr. HicE. You backfill them with new hires?

Ms. McLeoD. That’s correct.

Mr. HicE. So the American public is having to hire two people
for the work of one. I mean, this is an outrage to me to think that
this is taking place. Mr. Cox mentioned that the positive outcome—
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I see no positive outcome in having to hire two people for the work
of one. Not that people doing union work don’t accomplish some
good, but positive outcomes? We're creating a bureaucracy that’s all
on the shoulders of the American taxpayer, and we’re coming in
here trying to convince ourselves that this is a good thing.

Ms. McLeod, when you have an employee who is doing this, you
were saying that you have to hire someone else to do the job that
the first person was hired to do. Is that correct?

Ms. McLEoD. If that individual is on 100 percent official time
and that particular occupation is necessary, the agency will backfill
that position and hire someone.

Mr. Hice. Okay. Mr. Kovacs, let me come to you. And I thank
you for your work in this area as well. I think you share the same
concern and outrage that I share and many of us do on this.

Something else that I found stunning is that the Federal em-
ployee unions can actually lobby Congress while on official time so
that they get paid by the taxpayers literally to lobby Congress. Is
that accurate?

Mr. KovAcs. Yeah, that is correct, on desired and pending legis-
lation.

Mr. Hick. Okay. Is that legal?

Mr. KovAacs. Yes, that is legal, although I think—although the
Federal Labor Relations Authority has deemed it appropriate, I
don’t know how it squares with being, you know, necessary and in
the public interest.

Mr. Hic. Mr. Cox, it’s actually on you all’s Web site that these
on official time can lobby. Is that correct?

Mr. Cox. There are certain issues that can be lobbied before Con-
gress on official time that would deal with matters pending before
Congress, such as, if you will remember, several years ago you
adopted the advanced appropriations for the VA, the only agency
that gets funded 2 years in advance. While many other agencies
are now talking about how great an idea that would be, that would
be an issue before Congress that many people would want to en-
courage and lobby for.

Mr. Hice. Mr. Kovacs, to me it’s pretty clear that current law
prohibits Federal employees explicitly, they’re prohibited from lob-
bying and engaging in political activity with the use of appro-
priated funds.

Mr. KovAcs. Yes. The Anti-Lobbying Act does prohibit—

Mr. HicE. Anti-Lobbying Act.

Mr. KovAcs [continued].—prohibit Federal employees.

Mr. HIiCE. So what am I missing here?

Mr. Kovacs. So even though Federal employees on official time
are considered in duty status, concerning pay, concerning lobbying,
you know, they are not.

Mr. HicE. And why are they not?

Mr. Kovacs. That’s what the Federal Labor Relations Authority
has decided over the years in its decisions.

Mr. Hice. Okay. My time has expired. I appreciate the others’
sharing indulgence.

The chair now recognizes Mr. O’Rourke for 5 minutes.

Mr. O’ROURKE. Thank you, Mr. Chairman.
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Let me begin by thanking Ms. Barnes and the GAO for another
excellent work product and helping us to make informed decisions
in our jobs and the policies that we’re working on and the decisions
that we’re making. So I greatly appreciate it.

I wonder if you could begin by clarifying for me a statement
made by the Chairman from North Carolina when he said that VA
employees use more official time than any other government agen-
cy. The latest year for which we have reliable information is 2012,
and I notice on page 1 of your report, the rate of official time at
VA during fiscal year 2012 was lower, compared to several other
large agencies, such as Treasury and Transportation.

Can you explain the discrepancy between the Chairman’s state-
ment and your finding on page 1? If not, I'll take it for the record.
I just want to understand it. I'm sure he does as well.

Ms. BARNES. Yeah. I'll submit it for the record. We only looked
at (YA. There was another GAO study that looked more government
wide.

Mr. OROURKE. Okay. Thanks.

Is it Ms. McLeod, is that the appropriate way to say it?

Ms. McLeod, thank you also for your work and your answers so
far today. So my understanding, you said earlier that VA manage-
ment cannot choose who it is that will serve in official time on be-
half of the union and the employees that the union represents, but
it can help set the percentage of time that is spent on these issues.
Is that correct?

Ms. McLEoD. That’s correct.

Mr. O'ROURKE. And you alluded to that happening on a local
basis today, but perhaps the new Secretary will want to stand-
ardize that across the VA.

Ms. McLEoOD. That’s correct. It has been, at least the Office of
Labor Management Relations’ direction, that as we sit at the table
at the national level and negotiate national level master agree-
ments, that we’ve been putting some limitations on the number of
100 percent official time employees.

Mr. O’'ROURKE. I share Chairman Arrington’s concern about how
long it has taken the VA to standardize its process to record official
time. I think everyone here is deeply disappointed in that, frus-
trated by that. I notice in the GAO report that the VA is making
a commitment to have this issue addressed, at least systematically,
the IT infrastructure that you're using, by July of 2018. Is that a
credible goal?

Ms. McLeoD. That’s correct.

Mr. O’ROURKE. The VA is going to hit that. You're on the record
saying VA by July 2018 will have a unified system which every em-
ployee using official time will use so that we have reliable informa-
tion upon which to make our decisions?

Ms. McLEoD. That is what we are going to endeavor to do, yes.

Mr. O'ROURKE. Okay. Just to be clear on the record, you said you
will try to do that, not that you will do that. I am for the record
going to submit a request to the Secretary. I would like his re-
sponse in writing, and I would be very happy to share it with the
Committee. We absolutely have to have the VA deliver on that.

I'll tell you, reading this, it’s clear to me that this has not been
a priority for the VA. The VA at the highest levels of leadership
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just has not cared about this issue. Otherwise, we would have one
unified system. Otherwise, we’d have reliable data today in 2017,
not dependent on information that’s, at best, 5 years old. So I want
to see a real commitment in writing on paper to which we can hold
you and the Secretary accountable for. So I'll be looking for that.

I would also like to say, Mr. Chairman, that I'm grateful to hear
from almost every Member of this Committee their assurance that
they are not opposed to union representation at the VA, that they
see value in official time, that where we do have a problem is in
accounting for that time and understanding how it is allocated,
whether it’s 100 percent or 50 percent. I think those are things
that we can resolve and, again, issues that can be corrected with
the appropriate leadership. And I'm again very glad to see that
we’ll have Dr. Shulkin at the helm as our new Secretary confirmed
100 to 0.

Mr. Cox, finally, would you share with us, either anecdotally or
through data, preferably, why it might be in the public interest to
have someone spend 100 percent of their time on official time? Why
does that make sense? I think that’s a really legitimate question
that people we represent are asking us.

Mr. Cox. The VA is a very, very diverse organization that has
lots of professions and occupations in it. The law requires for offi-
cial time. There are medical center directors that have decided it
would be better to have one person that that’s what they’re doing
versus to have four or five people that’s taking 20 percent here, 20
percent there, 25 percent, because there is an orderly flow to the
work that may happen, and you know that that’s how you program
and plan your work.

Mr. O'ROURKE. So if I could—and I'm sorry to interrupt you, just
as my time expires, if I could sketch out a scenario, you have a VA
director who has more demand than she has capacity, wants to
maximize the workforce under her command and so says instead
of me working with 15 different employees all working at varying
percentages, there’s one person that I'd like to go to who I can rely
on 100 percent of the time to address issues of negotiation or train-
ing or workplace safety or other issues that are within the public
interest and the interests of the veterans that we serve.

Mr. Cox. Yes.

Mr. O'ROURKE. Thank you very much.

Mr. Chairman, I yield back.

Mr. Hick. I thank the gentleman.

The chair now recognizes Mr. Wenstrup for 5 minutes.

Mr. WENSTRUP. Thank you, Mr. Chairman. Thank you all for
being here today.

You know, as a physician, I'm one of the many physicians in
America that had the benefit of spending some time training in a
VA, and I appreciate the opportunity to take care of veterans and
to have that be a part of the training that I obtained.

I got here 4 years ago, and this was before the situation at Phoe-
nix broke, and I remember asking all the VHA administrators if
any of them had ever been in private practice where quality and
productivity were necessary elements to keep your door open, to be
in the black, and none of them had. And I think that was a major
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deficit for our administration at that time because they don’t know
what they don’t know.

But on the subject of productivity, I would appreciate, Mr. Cox,
if you could, for the record, send to me any products that the union
has produced that addresses ways to increase productivity and pa-
tient care. So for the record, I would like to have that from you,
if there is such an item.

And I do feel for hospital administrators in this situation because
they’re trying to provide for patients and render patient care, and
that needs to be a reliable source of caregivers. And their time has
to be well-defined to when they are there and able to take care of
patients, and that seems to be missing in this situation.

And TI'd like to address something too that Mr. Connolly brought
up, and he made a point about the jobs for veterans, but let’s keep
in mind, these jobs exist because veterans need care. A secondary
benefit would be that some people have jobs, but the first priority
is that veterans need care, not because we need to create jobs for
veterans. That’s the primary mission.

I have a question for you, Mr. Cox. Do your members pay dues?

Mr. Cox. Those that choose to join pay dues. However, there is
no requirement for anyone to—

Mr. WENSTRUP. Okay. So you have space within the VA, and
that’s paid for by the taxpayer?

Mr. Cox [continued]. Yes, sir. And we’re required by law to rep-
resent all employees and the bargaining unit—

Mr. WENSTRUP. Okay. I just asked you a question. The taxpayer
pays for that space.

Does the taxpayer pay for your copiers and everything else that
you may need to have an office?

Mr. Cox. That would depend upon what the union had bargained
or negotiated either nationally or locally.

Mr. WENSTRUP. Essentially, yes then. If it’s bargained for, I un-
derstand. That’s a legitimate answer to me. But I just want to
know if that’s in the agreement right now, because I don’t think
that’s the same for other unions throughout the country in many,
many situations.

Let me ask you this, Mr. Cox. Does the union have a mission
statement, and especially a mission statement for VA employees?

Mr. Cox. When you ask for a mission statement for VA employ-
ees, our mission statement, we support the VA also, and we're—

Mr. WENSTRUP. But you don’t officially have a mission state-
ment.

Let me ask you this. Let me ask you the priorities. Because
that’s a yes or a no. If you don’t have one, you don’t have one. But
let me ask you the priorities that may exist. If you were to put
forth a mission statement, what would be the highest priority of
who you’re serving, for example? Are you serving the taxpayer, the
veteran, or the union? Could you list those one, two, three for me,
what you think the mission statement would look like?

Mr. Cox. If you're asking for me to answer that particular ques-
tion, that may be difficult. I would tell you that I believe any VA
employee would tell you their first priority is to care for the vet-
eran. And I would go back to Deputy Secretary Hershel Gober
many years ago, that if we don’t also care for the employees, we
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won’t be able to care for the veterans, and many of the employees
are veterans. And I think every employer wants that to be a good
work environment and to be a good employer, to resolve problems
in the workplace, make sure that people are treated fairly, pro-
moted properly, and that there is a good merit system, a process.
So I think they go hand in hand together, sir.

Mr. WENSTRUP. I think they certainly can go hand in hand. I just
wonder if there’s some analysis if that’s actually what’s taking
place.

And maybe, Mr. Kovacs, do you have some analysis of that or
have you ever looked at that and created an analysis as to what
the priorities seem to be?

Mr. Kovacs. Well, I would say, unfortunately as the GAO report
states, we really have no reliable data of, you know, how many
hours of official time are being taken or what, you know, exact du-
ties are being performed. You know, OPM, the most reliable study
on it breaks it down into four categories: You know, midterm bar-
gaining, term bargaining, dispute resolution, general labor manage-
ment.

Well, 75 percent of official time is all used on general labor man-
agement. I'm not sure exactly what that means and what activities
take place. I would assume lobbying and going to union conven-
tions would fall into that, but I don’t know what else that would
entail.

1(\1/11". WENSTRUP. Thank you very much. And I just have a few sec-
onds.

I appreciate what you're saying, Mr. Cox, from the standpoint as
a caregiver, you want an environment that can work where the
person that’s giving the care can render it effectively and work to-
wards that means. But keep in mind that it’s the veteran that
we're there to take care of first, and that should be a priority. And
when youre on the time of the—on behalf of the veterans, that
should be the priority.

Thank you, and I yield back.

Mr. HiCE. I thank the gentleman.

The chair now recognizes Mr. Takano for 5 mines.

Mr. TAKANO. Thank you, Mr. Chairman.

My Republican colleagues have suggested that the 346 VA em-
ployees who use 100 percent official time are standing in the way
of veterans’ access to care, but I would suggest if we really care
about improving veterans’ timely access to quality health care,
wouldn’t it make sense for Congress to focus our efforts on giving
VA the recruiting tools it needs to fill the over 45,000 current va-
cant positions in the VHA?

Do you have a response to that, Ms. McLeod? Would we not bet-
ter be focusing our attention on giving you the recruiting tools that
you need to fill those 45,000 vacancies?

Ms. McLeEoD. Sir, I mean, the VA would certainly appreciate
being able to fill the vacancies that we have.

Mr. TAKANO. Mr. Cox, do you have anything to add to that?

Mr. Cox. Certainly. I believe everyone would benefit by filling
those vacancies. Number one, we would see those wait lines go
down. We would see veterans properly cared for and taken care of.
We would see also the employment, if it’s 45,000 jobs, 30 percent
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veterans, we would see at least 15,000 veterans get jobs. So I think
the benefits of filling those jobs would compound themselves over
and over.

Mr. TAKANO. Because we’re not talking about jobs created just
for the sake of jobs, are we? We're talking about jobs that really
are going to serve the needs of veterans, right, Ms. McLeod?

Ms. McLEoOD. That’s correct.

Mr. TARKANO. You know, I read a big—you know, this ballyhooed
thing about Carrier, we’re saving 1,500 jobs in Indiana, but we
have 45,000 jobs that are necessary to serve our veterans. Our vet-
erans are being hurt because those jobs are not being filled. And
I don’t understand why this administration wants to put a freeze
on employing people that are absolutely needed to help our vet-
erans. The hiring freeze—according to Comptroller General Dodaro,
the hiring freeze has caused agencies to hire contractors, which
was more expensive than hiring Federal employees, and it didn’t
reduce the size of the workforce. It caused agencies problems in im-
plementing their missions, end quote.

That’s what I am scared of happening, is that this hiring freeze
is going to cause us to rely on more expensive contractors, and ac-
tually we’re not going to achieve any shrinkage in the number of
people we need to serve our veterans.

According to the VA, job applications at the VHA are down 78
percent since 2014. Isn’t the real problem that the VA needs from
Congress is more tools to recruit more qualified providers to fill
these vacancies? I think we need to streamline the hiring process.

President Trump issued a Federal hiring freeze in January, but
the VA Secretary has exempted already over 90 occupations from
this freeze to protect the public safety. And most of these exempted
positions are for health care providers in VHA, but no occupations
in the VBA were exempted, leaving 763 vacancies. These vacancies
could be filled by veterans or veteran families, as you mentioned,
Mr. Cox. At least one-third of our hires at the VA are veterans. But
now these vacancies will remain unfilled. These will be 763 poten-
tial employees who will not be hired to help veterans get their ben-
efits faster. The disability claims backlog is now over 100,000
claims, and the appeals backlog is over 600,000.

How will these 763 VBA vacancies hurt veterans, Ms. McLeod?

Ms. McLEoD. The work that those individuals would be doing
won’t get done, and so veterans won’t have those services.

Mr. TArANO. I would say 600,000 appeals backlog, 100,000
claims in the disability backlog would imply to me that these em-
ployee—the categories in the VBA should be exempted as well, that
this hiring freeze was highly, highly political and highly, highly ex-
pedient.

How does the hiring freeze make it more difficult for current
VBA employees to do their jobs, thus increasing the need for offi-
cial time to resolve workplace challenges and disputes? Mr. Cox.

Mr. Cox. Obviously, when people become stressed and more
issues go on in the work environment, there is a greater need to
resolve those disputes and to move forward, so the stress of work-
ing in VBA is very tough. My wife works for VBA, will retire the
last day of this month, thankfully, but takes her job very, very seri-
ously. And it is a stressful job because they understand there is a
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veteran at the end of that claim that deserves that claim and needs

that claim, and they want to get it processed immediately. And

{,)hey %vorry about getting it done before the veteran takes their last
reath.

Mr. TAkaNO. Well, thank you. So my time is running out, but so
amid all this stress, there does need to be a better accounting for
official time, but this is the environment in which VA is being
asked to track official time, but official time is definitely needed in
terms of the added burden and stress that we have of a workforce
that is woefully understaffed.

I yield back, Mr. Chairman.

Mr. Hick. I thank the gentleman.

The chair now recognizes Dr. Roe for 5 minutes.

Mr. ROE. Thank you, Mr. Chairman.

I think both sides of the aisle are trying to do what is best for
veterans. And, Mr. Cox, I think when you were searching for what
the mission statement was, I think Abraham Lincoln said it better
than anybody: “To care for him who shall have borne the battle.”
That’s what our job is.

And I can just tell you that the number of employees at the VA
is not too little. When I got to the U.S. Congress in 2009 and was
sworn in to uphold the Constitution, there were about 260,000 peo-
ple that worked for the VA. Today, there are over 360,000 people
who work for the VA. And I wonder—and we’ve gone from a budget
of around $97 billion to almost $180 billion in 8 years, while the
rest of the discretionary budget has stayed basically flat. We took
that money away from education and others to put it in veterans.

And, basically, I'm not interested in how many people work for
the VA. I'm looking for how hard and how well we fulfill that mis-
sion. Let me just share with you a frustration that I have. At a
time when there are over 475,000 appointments scheduled 30 days
or out for veterans’ requests, we've got critical employees like one
in Los Angeles, a physician making $212,000 a year who spends
100 percent of his or her time—I don’t know what they are—but
on official time, not seeing patients.

Another whistleblower provided this information that shows that
another emergency room physician at the North Chicago VA Med-
ical Center is paid $240,000 and is currently 100 percent on official
time. How do I explain that to a veteran when you've got a fully
trained, board certified doctor, when you can’t—that’s one of the
problems, they’re backed up forever to get in, how in the world do
you explain that to people? And one of your members, a primary
i:lare doctor based in Los Angeles, $212,000, that is data that we

ave.

So we understand, and I'm not saying—we certainly understand
that there can be a union. I understand that. I grew up in a union
household, so I understand that. But when you have time that
you're paid to be a doctor, how does that help a patient who can’t
see that doctor? Anybody want to take that? You got a board cer-
tified doctor and you have no access to him. And we’re short of pro-
viders. And I can tell you, when you’ve hired 100,000 people like
the VA has since I've been in this Congress 8 short years, it is not
for lack of personnel and not for lack of money. The taxpayers have
provided for our veterans.
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Mr. Cox. Dr. Roe, and I enjoyed our meeting the other day, and
I think you know our commitment to the VA. I also believe all of
Congress understands that a union cannot discriminate against
who runs for an office and who is elected to serve in a position, be
it by profession, by color, by race, by nationality. We cannot do
that. The law is very, very clear that we don’t get to—

Mr. ROE. Okay. I understand that. But how do I explain it to a
veteran, you can’t see a doctor? And guess what? It’'s not just the
VA hospital. It’s other hospitals that are short too of personnel. It’s
not just the VA. We're scrounging up nurses, RNs, at our local
medical center now. We’re having to offer bonuses and scholarships
and other things to get these positions filled.

So when you have these critical positions filled, and they’re
spending time doing completely union work when there’s a needy
veteran with a medical need out there, that is the mission. It’s not
to take care of the union and not to take care of me if I'm a pro-
vider to VA. It’s to take care of the veteran.

Mr. Cox. But I would go back to what I said earlier. To take care
of the veteran, I think you do have to take care of the employee
because you want a good work environment. And, yes, who that
person may be, the value added, that physician, that nurse, into
quality management, into innovative ideas, working with the VA
hand in hand, Dr. Shulkin has personally asked AFGE for a physi-
cian to serve on various task forces to help move the modern VA
initiative.

Mr. ROE. We have a hospital that’s right next door to our VA in
Johnson City, Tennessee. It’'s nonunionized. They seem to function
very well, and the complicated cases the VA can’t handle, are sent
right over to the hospital that’s quarter of a mile away. The cam-
puses abutt each other. So I don’t buy that argument, and I don’t
buy that we don’t have enough people working. There are critical
shortages, yes, I totally agree with that. For instance, in psychia-
trists and PTSD treatment, there are shortages.

And I wrote the letter to the President requesting that he not
freeze health care providers. I'm the one that wrote that letter, so
I get that. But I tell you, we have some real soul searching to do
in the VA right now to make it the organization it needs to be.

I yield back, Mr. Chairman.

Mr. Hick. I thank the gentleman.

And for the record, the VBA told the House VA Committee ear-
lier this week that they are overstuffed at the 105 percent level at
this point.

Let’s continue on. The chair recognizes Miss Rice for 5 minutes.

Miss RiCE. Thank you, Mr. Chairman.

Ms. McLeod, is there any way for you to describe what benefits,
having people work on official time, what benefits inure to people
in a whistleblower situation?

Ms. McLEOD. I can tell you that we have heard, you know, inside
the agency where employees who are represented by a union went
through their union to provide information about, you know, what-
ever, you know, related to wait times or patient issues or other
kinds of health care concerns that they’ve had, that they did use
their union representative for that purpose to give them some
amount of protection to do that.
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Miss RICE. And in your opinion, there’s no question—I think, Mr.
Cox, you would probably agree with this as well—hopefully, every-
one on the panel would agree, that if you have a productive work-
place environment where patients are being cared for, but also em-
ployees’ rights are being protected, that that actually will inure to
the benefit of the treatment of the patients as well?

Mr. Cox. Yes.

Miss RICE. Yes.

Ms. Barnes, so with the implementation of the new IT system,
do you believe that that will rectify a lot of the problems that you
saw in your analysis of this issue?

Ms. BARNES. It’s not clear, because even with the new system,
there’s another process that was being used at the time of our re-
view to report the agency wide data. So for us, which is just right
now, we’d have to wait and go back and do probably another review
to look at that.

Miss RICE. But that’s a first step that you would recommend, ob-
viously you're recommending, right?

Ms. BARNES. Yeah, we did recommend that full implementation.

Miss RICE. Okay. Well, I was happy that Chairman Meadows, be-
fore he had to leave, stated really unequivocally and very passion-
ately his support for whistleblowers and whistleblower protections,
which I was very happy to hear. And just as a comment, I just
don’t—I don’t think this has to be an either/or proposition that you
have good care, but you can’t take care of the employee, or you take
care of the employee and you have bad care. I don’t think that it
has to be an either/or proposition. I think that there is a way that
all of us working together can ensure that our veterans are given
the treatment that they deserve and that employees, not just in the
VA, but in any other organization, are respected and protected so
that they can give the kind of care that our veterans need.

So I don’t think there’s a lot of space between the sides of the
aisle on that issue. And so I hope that we can transition to a con-
versation that recognizes the needs of protecting both as a way of
enhancing the services that our veterans so richly deserve.

Thank you all on the panel. And I yield back, Mr. Chairman.

Mr. Hick. I thank the gentlewoman.

The chair now recognizes Mr. Jordan for 5 minutes.

Mr. JORDAN. I thank the Chairman.

Mr. Kovacs, define official time. How would you define it?

Mr. KovaAcs. It is paid leave given to Federal employees to per-
form union activities.

Mr. JORDAN. So they’re not working for the taxpayer at that
time. They’re working for the union?

Mr. Kovacs. Correct.

Mr. JORDAN. Okay. How many people at the VA are now on offi-
cial time?

Mr. KovAacs. We do not know that.

Mr. JORDAN. Most recent reports, do you have an idea?

Mr. Kovacs. The OPM report doesn’t cover—I believe in 2012,
there was about a million hours of official time was used.

Mr. JORDAN. Okay. So the total hours, just at the VA, was a mil-
lion, and that was in 2012?
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Mr. Kovacs. Correct. And then it’s also important to note, as the
GAO report states, they really don’t know how much official time
is used.

Mr. JORDAN. Yeah. That’s what the VA tells us.

Mr. Kovacs. Correct.

Mr. JORDAN. Okay. So let’s go back to this official time. You don’t
know the number of people on official time?

Mr. Kovacs. No.

Mr. JORDAN. Do you know the number of people on partial time?

Mr. Kovacs. No.

Mr. JORDAN. Do you know if there’s—has there been a trend up
in people on official time?

Mr. Kovacs. Well, I can’t tell you whether there’s been a trend
in individual employees, but, certainly, official time use at the VA
since 2008 to 2012 has increased greatly. It’s increased from
700,000 hours to, you know, a little over 1 million in 4 years.

Mr. JORDAN. So in that 4 year from 2008 to 2012, we saw a dra-
matic increase in the hours of, quote, official time. Do you have any
information across government, so not just for the VA, do you know
how many people are in an official time category across the govern-
ment?

Mr. Kovacs. Unfortunately, we don’t have reliable record-
keeping.

Mr. JORDAN. What about the most recent report? Does it give a
number?

Mr. KovaAcs. No.

Mr. JORDAN. The number I have from OPM, I think it may be
from the same report, was 3.4 million hours of official time across
government.

Mr. Kovacs. Oh, I thought you were talking about individual
employees.

Mr. JORDAN. Go back to the hours.

Mr. KovAcs. Yeah, yeah. 3.4 million hours.

Mr. JORDAN. Okay. But you don’t have anything on the number
of people across government in official time or partial time?

Mr. Kovacs. No. No.

Mr. JORDAN. But we do know this: 3.4 million hours in 2012
across government, and a third of that 3.4 million hours was at the
VA alone?

Mr. KovAcs. Correct.

Mr. JORDAN. Wow. That’s amazing. That’s amazing. We would
like to get the number—and this is—if I understand this right,
that’s the number that the VA gave us that the GAO says they’re
not real sure they can trust.

Mr. KovaAcs. That is correct.

Mr. JORDAN. Okay. So 3.4 million hours of folks working official
time, which is a fancy way of saying they aren’t working for the
taxpayer, they’re working for the union, and almost one-third of
that 3.4 million hours is folks at the VA who aren’t working for the
taxpayers, and more importantly, for the veterans, but working for
the union. And we don’t know if we can trust that, which means
it may be even higher. Is that accurate?

Mr. KovAcs. Yeah, that’s absolutely—
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Mr. JORDAN. And the trend between 2008 and 2012 was from
700,000 hours to 1 million hours in that 4-year timeframe. So from
2012 to 2016, it’s probably fair to say it went up as well?

Mr. KovAcs [continued]. Correct.

Mr. JORDAN. We don’t know, but—

bll\/Ir. KovaAcs [continued]. We don’t know, and we don’t have reli-
able—

Mr. JORDAN [continued]. And if the VA would tell us what it is,
we probably couldn’t trust it?

Mr. KovaAcs. Correct.

Mr. JOorRDAN. Wow. No wonder the veterans aren’t getting the
Céflg‘e they deserve, and no wonder the taxpayers are getting ripped
off.

Ms. Barnes, do you disagree with anything that we just had in
that little dialogue I had with Mr. Kovacs?

Ms. BARNES. Well, we didn’t look at the 08 and 12 trends, but
certainly in terms of the reliability of the data, I agree with that.

Mr. JORDAN. Yeah. It’s not real reliable, the data you’re getting
from the VA, is what you’re saying, right?

Ms. BARNES. That’s correct.

Mr. JORDAN. Okay. Mr. Chairman, this is something that’s got to
change. I appreciate you all having the hearing, but, look, this is
unbelievable, unbelievable what we have here. So let’s hope we can
change it and get rid of all these folks on official time, which is—
I love the way government works, a fancy name, official time. It
sounds like they’re actually working for the taxpayers, working for
the veterans, when in fact it’s just the opposite.

So with that, I yield back.

Mr. Hick. Would the gentleman yield?

Mr. JORDAN. I would be happy to yield to the Chairman.

Mr. HICE. I mentioned earlier, we wrote a letter and the re-
sponse of the letter to the VA, to answer the gentleman’s question,
over 1,900 people at the VA involved in partial or full-time, 100
percent official time at the VA, and that’s straight from the VA
itself, and over 340 of which are 100 percent.

The gentleman yields.

The chair now recognizes Mrs. Watson Coleman for 5 minutes.

Mrs. WATSON COLEMAN. Thank you, Mr. Chairman.

There are a lot of numbers floating around here. I'm going to try
to get some clarity on some of them, but first I ask unanimous con-
sent to enter into the record the statement for the record from
Randy Erwin, national president, National Federation of Federal
Employees to the Subcommittee on Government Operations of the
House Committee on Oversight and Government Reform dated
February 16.

Mr. Hice. Without objection, so ordered.

Mrs. WATSON COLEMAN. Thank you.

I'm looking at some numbers as well. First of all, Ms. Barnes, 1
appreciate the information that you've given us. What I've gleaned
from it is that we’re not quantifying or qualifying whether or not
this activity that takes place where union members are counseling,
negotiating, mediating, or whatever they’re doing, employees, that’s
not the issue here. The issue, as you have stated, had to do with
whether or not we are quantifying the time, accounting for the
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time appropriately. Okay. We're not disparaging the VA for infor-
mation it is sharing. That’s not what your report did, that’s not the
subject of this.

Ms. BARNES. We took the information that the VA gave us and
did some different checks and other things that we usually do to
determine whether the information could be relied upon.

Mrs. WATSON COLEMAN. As you always do. You don’t rely upon
any unverifiable information when you're presenting your reports
to Congress.

The information I have here says that we have about 360,000
employees of the VA, and less than 350 of them are 100 percent
working in this category that we have been talking about today. Is
that fairly accurate?

Ms. McLEOD. Yes, that’s accurate.

Mrs. WATSON COLEMAN. Thank you. So that represents 1/10 of
1 percent.

I also have some information that says that the amount of time—
this is 2012 so—the amount of time that VA employees spent on
activities during official time represents just 1/500 of the total
number of hours of VA bargaining unit employees working. Does
that sound about correct?

Ms. McLEOD. I haven’t done the math, but it sounds—

Mrs. WATSON COLEMAN. Well, my point is that it doesn’t really
seem to be a big doggone deal when we think about all the other
challenges facing the VA, and our need to present all the resources
that our veterans need because they gave up for us something, and
we need to be taking care of their needs.

Now, I happen to have had experience in both the executive
branch and the legislative branch, and I've worked with unions as
a member and as a nonmember in management, but I recognize
the importance of employees having access to some resource to deal
with guidance, to deal with problems, to mitigate problems, to de-
escalate potential problems, to ensure that employees are treated
fairly. And in this particular climate where whole agencies are
being gagged, where we don’t know what to expect from one day
to the next from an administration that can’t figure out where its
loyalties lie, being able to have the kind of worker protections that
unions provide is most vitally, vitally important.

And so my concern would be that we ensure that there is con-
tinuity of policy and application of standards, that there is appro-
priate space available for these activities to occur, that there is a
protection of privacy for the employee when this activity is taking
place, but that we don’t in any way, shape, or form discourage or
create a cloud over this right that has already been established for
employees in either the VA or any other place in government. And
if we are concerned, and I believe it’s a function that they are pro-
viding, the job that they are doing, is very much in the best inter-
ests of both the workforce and the employer. And if I'm going to
talk about whether or not people should do exactly what they’ve
been paid for, I had a question, my colleagues, as to why we don’t
bring Kellyanne Conway in here and ask her was she doing what
she was paid for when she was huckstering the Ivanka Trump
clothing line.

And with that, I yield back. Thank you, Mr. Chairman.
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Mr. MEADOWS. I thank the gentlewoman.

The chair recognizes the gentleman from Florida, Mr. Ruther-
ford, for 5 minutes.

Mr. RUTHERFORD. Thank you, Mr. Chairman.

You know, having grown up in a law enforcement organization
that had civil service protection and a union, I was always very
supportive of both of those concepts. And then later when I was
elected sheriff and actually became the CEO of that organization,
I still supported civil service and union protection for my employ-
ees. Now, it made it difficult for me to get rid of bad employees,
but I always felt like everyone should have that due process that,
if I followed it as an administrator, I could get rid of bad employ-
ees, and so I supported that.

Now, I am a little confused when I hear some of these numbers
thrown around about the official time. We had official union time
as well, and we had a pool of hours that could be drawn from. So,
Mr. Cox, my question to you is, under the master agreement, I see
where 25,000 hours are provided for union activity. Is that correct?

Mr. CoXx. You have the master agreement in front of you. Now,
I'm the national president, so I'm not the president of the VA
Council. I think that number is correct, but actually Ms. McLeod
viflould probably be the better one to give you the exact figures on
that.

Mr. RUTHERFORD. Okay. Is that number correct, 25,000?

Ms. MCLEOD. I'm not sure. It sounds correct, but I'd have to see
the master agreement.

Mr. RUTHERFORD. Okay. And then there are individual facilities
that negotiate additional official time, correct?

Ms. McLEoD. That’s correct.

Mr. RUTHERFORD. And how much is that across all VA facilities?
What number of authorized pool time is there, official time, as you
call it? How much time is there totally available? 25,000 plus the
facilities, what is that number?

Ms. McLEOD. So it depends on which union and which master
agreement you're speaking of. If you're talking about the AFGE
master agreement, the number of hours is the floor, and then they
can negotiate from there locally. If you're talking about some of the
more recent contracts we've negotiated, we've developed—

Mr. RUTHERFORD. Okay. Let me cut because my time is running
out. What is the total maximum usable official time within the VA,
under all contracts?

Ms. McLEOD. I couldn’t answer that.

Mr. RUTHERFORD. Nobody knows that number. Mr. Cox, surely
you must know that number?

Mr. Cox. No, sir, I don’t know that number.

Mr. RUTHERFORD. So there’s a million hours being used, and no-
body knows what the pool is? We don’t know what legally is avail-
able by contract?

Let me ask you this, Ms. McLeod. Are you allowed to deny any—
operationally, I don’t know how this works within the VA, does a
union representative come to you and ask for time to perform
union activity?

Ms. McLEoD. Certainly, at the local facility, someone who wants
to—
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Mr. RUTHERFORD. Okay. So they tell you what that time is going
to be utilized for, correct?

Ms. McLEOD. For the most part.

Mr. RUTHERFORD. Okay. And you can deny that time if it’s not
an appropriate union activity, I presume. Is that correct?

Ms. McLEOD. I'm certain they could, or if they need that indi-
vidual to perform other duties.

Mr. RUTHERFORD. Now, can you deny them time if they go over
and ?above the negotiated and agreed-to-by-contract pool of official
time?

Ms. McLEoD. That’s correct, yes.

Mr. RUTHERFORD. Have you ever done that?

Ms. McLEoD. I have not because I don’t have employees who are
in the bargaining unit who work in my office.

Mr. RUTHERFORD. Has any facility done that? Mr. Cox, are you
aware of anyone who’s been denied? It sounds to me like we grant
time and nobody’s even looking at the official pool.

Mr. Cox. I am sure that people have been denied official time.
Again, the AFGE has over 200 locals in the VA. There are other
unions that represent employees in the VA.

Mr. RUTHERFORD. Thank you.

Mr. Chairman, I know I’'m over my time, but I'd like to request
from Mr. Cox, if you could, send me in writing what the total offi-
cial time pool is for VA, master agreements, and facility agree-
ments. What is the total amount of time?

Mr. Cox. Sir, I can tell you now I can’t tell you that time.

Mr. RUTHERFORD. Who can?

Mr. Cox. The VA would be the one that would have the ability.

Mr. RUTHERFORD. Ms. McLeod, then you can provide that?

Ms. McLEoOD. We will provide that.

Mr. RUTHERFORD. Thank you. I'd be glad to get it.

Mr. Hick. Would the gentleman yield?

Mr. RUTHERFORD. Thank you, Mr. Chairman.

Mr. Hick. Would the gentleman yield?

Mr. RUTHERFORD. Yes.

Mr. Hice. Mr. Cox, you said that there have been people denied
official time. Could you provide a list of who that would be?

Mr. Cox. I can only tell you anecdotal information because, yes,
people are told, we can’t spare you that day or it’s not a convenient
time.

Mr. HICE. So you can’t provide a list?

Mr. Cox. No, sir, I can’t provide that list, but, yes, it does hap-
pen, sir.

Mr. MEADOWS. The gentleman yields back to the gentleman from
Florida, and the gentleman from Florida’s time has expired.

So the chair recognizes himself for a series of questions, but I'll
yield to the gentleman from Ohio for a brief comment, Mr.
Wenstrup.

Mr. WENSTRUP. Thank you, Mr. Chairman.

I just want to make one thing clear too in this dialogue. We have
phenomenal caregivers in the VA system. We really do. I get very
few complaints about caregivers. The system complaints, often. I
will be the first to protect whistleblowers. They have come to me
with some valuable information and insights. And I believe in a
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due process for people, and I also believe we want to create a non-
hostile environment for people to work. But I just want to make
sure that we’re not unnecessarily taking away from valuable time
and assets for taking care of our veterans.

And with that, I yield back.

Mr. MEADOWS. I thank the gentleman. I thank each of you for
your testimony. My apologies for having to step out. Sometimes you
have a number of issues that are going on simultaneously.

Ms. McLeod, let me come to you, because what the GAO reported
is that what the VA has could only be described as dysfunctional
at best and nonexistent at the worst in terms of being able to track
this. I mean, they can’t even get an accurate count of official time.
What is the VA doing to correct that?

Ms. McLeoD. The VA is implementing across the system the
VATAS, which is VA the time and attendance system. That system
has been improved so that we can appropriately track the use of
official time. It has the categories—

Mr. MEADOWS. So when will it be implemented?

Ms. McLEOD. Fully, by July 2018.

Mr. MEADOWS. Okay. And why is it taking so long to do that?
I mean, I can hire a private sector to get something done in half
the time. Why is it taking so long?

Ms. McLEoD. I don’t know, sir. It’s not a program that my office
is responsible for. I'm just not sure.

Mr. MEADOWS. So who is responsible for it?

Ms. McLEoD. The Office of Management is the office that is roll-
ing that time and attendance system out.

Mr. MEADOWS. So how do you know for a fact that it will be im-
plemented by 2018? I mean, if you’re not implementing it, how do
you know?

Ms. McLEoD. They have assured our office that it will be fully
implemented.

Mr. MEADOWS. All right. So how do you figure out if somebody
is us‘z?ing 100 percent of the time, how do they account for their
time?

Ms. McLEoOD. They should be accounting for it at the local level.
I mean, it’s incumbent upon local—

Mr. MEADOWS. They should be. I agree. I mean, we agree on
that. Are they?

Ms. McLEoD. It is our belief that they are. They are reporting
up to our office every year the amount.

Mr. MEaDOWS. Okay. So your sworn testimony, it is your belief
that they are. So why does GAO have such a hard time figuring
out the numbers? And this is not a new problem, Ms. McLeod, is
it?

Ms. McLEoD. No, it’s not.

Mr. MEADOWS. And so why are we still here talking about it? Be-
cause Mr. Ross was here earlier, and when I was doing my re-
search for all of this, it looked like it was a problem in 2012 when
he and Phil Gingrey was looking at this. Was it not?

Ms. McLEOD. I'm not sure about that.

Mr. MEADOWS. In 2012, was it a problem?

Ms. McLEOD. I'm not sure. I suppose it could have been. I don’t
know that for sure.
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Mr. MEADOWS. Well, who does know? You brought staff behind
you. Do they know?

Ms. McLEoD. I don’t know that they know. You know, I can tell
you—

Mr. MEADOWS. So are they on official time?

Ms. McLEOD. No, sir.

Mr. MEADOWS. Okay. So you brought staff that can’t answer the
question?

Ms. McLEOD. I can tell you that there was a report that GAO
did in 2014, and in 2014 there were issues with our ability to con-
sistently and accurately track official time. We weren’t, however,
the only, you know, government agency who experienced those con-
cerns. And we've been moving, I believe, in the right direction with
the implementation of VATAS.

Mr. MEADOWS. You’re moving in the right direction over a 4-year
period, if you’re acknowledging 2014, over a 4-year period, how long
does it take to figure out if somebody shows up for work and what
they’re doing? I mean, in the private sector, it takes me literally
a very short period of time to do that, and even with the volume
of employees that we have in the VA system, why can you not do
that?

Ms. McLEOD. They’re doing it on the local level, as far as we
know. They’re reporting that information—

Mr. MEADOWS. Here’s what I would like you to do, is for every
one of your VA facilities, if they’re doing it on a local level, they
need to report back to this Committee on how they’re keeping track
of it. Because what I understand, theyre taking surveys. Is that
correct?

Ms. McLEOD. I believe that’s one of the methods that theyre
using.

Mr. MEADOWS. So we're saying fill out a survey on how much you
may have spent on official time. Do you think that that’s an accu-
rate way, Ms. McLeod, to look at it?

Ms. McLEOD. It’s not the most accurate way, no.

Mr. MEADOWS. Mr. Cox, how would you say to do this?

Mr. Cox. I don’t know that I have an answer on how to do it,
sir, because, again, the VA’s computer systems and all are very,
very complicated.

Mr. MEADOWS. So you're saying that this is a computer system
problem?

Mr. Cox. Well, it may or may not be. I won’t identify that. The
VA is a very complex organization.

Mr. MEADOWS. So if I get you the computer system of which
tracking time and attendance we can probably do on the capability
on an iPhone now, so are you willing to make sure that all your
covered employees accurately report time to the VA in terms of offi-
cial use?

Mr. CoxX. I believe that our employees, our members, are report-
ing their time. I believe the GAO study showed very clearly that—

Mr. MEADOWS. That’s not the question I asked, Mr. Cox. Now, we
don’t have a problem with communication because we don’t need
an interpreter, but the question I asked is if I give you the ability,
will you require all your members to properly document where
they’re spending their time?
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Mr. Cox. I think our members already do that, sir.

Mr. MEADOWS. 100 percent of them? Is that your sworn testi-
mony?

Mr. Cox. They report to their managers, they certainly do, sir.

Mr. MEADOWS. I didn’t say—reporting time and reporting to a
manager are two different things. So let me ask you this: Is pick-
eting part of official time?

Mr. Cox. No, sir, it is not.

Mr. MEADOWS. Okay. So you know in North Carolina that you
had a president of part of your union that was out picketing, and
she is 100 percent official time, at 11 o’clock on a Thursday.

Mr. Cox. Did you check her record to see if she possibly took an-
nual leave?

Mr. MEADOWS. Well, she didn’t have a record, you know, be-
cause—yeah, she could have had leave.

Mr. CoX. Because frequently, our members, if they do those type
activities, take annual leave.

Mr. MEADOWS. Do they always do that?

Mr. Cox. They are supposed to, and we train them and we tell
them that, sir.

Mr. MEaADOWS. All right. And so you’re saying that she was actu-
ally on annual leave when she was picketing?

Mr. Cox. I can’t speak for that individual because I do not know
her time and attendance. I can tell you the instructions AFGE
gives is that those type activities—

Mr. MEADOWS. Do you see why we have a problem with over-
sight, though, Mr. Cox?

Mr. Cox. Yes, sir, I do.

Mr. MEADOWS. And do you see why we need to have a proper—
because here’s the thing. I will defend your right to be able to use
official time. But what I will not defend is people being on it 100
percent of the time.

When was the last time your contract was negotiated, Mr. Cox?

Mr. Cox. The contract with the VA was negotiated, probably it
was signed maybe about 3 or 4 years ago.

Mr. MEaDOWS. 2011. I knew the answer. I was just waiting for
you.

Mr. Cox. 2011.

Mr. MEADOWS. All right. So—

Mr. CoX. Actually, sir, and if you're aware of the fact, AFGE is
a very large organization. I do not personally negotiate all those
contracts.

Mr. MEADOWS. But this is not your first rodeo. You've been re-
elected.

Mr. CoXx. No, sir, it’s not my first rodeo.

Mr. MEADOWS. So what I'm saying is, is that if you do not have—
do you have a current contract?

Mr. Cox. I'm sure in our office that we have it.

Mr. MEADOWS. Are you operating under the 2011 terms?

Mr. Cox. If you're telling me that, I'm sure that we are, sir, be-
cause I delegate those responsibilities down to councils that oper-
ate—

Mr. MEADOWS. Ms. McLeod, are they operating under 2011
terms?
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Ms. McLEOD. Yes.

Mr. MEaDOWS. All right. So let me ask you this, Mr. Cox. Assum-
ing that 100 percent of this official time is used for negotiations,
is that what part of official time would be used for, grievances—

Mr. Cox. It would be part of it. I would say in the VA, sir, a lot
of official time is spent in quality management, improving work
processes.

Mr. MEADOWS. All right. Well, I was afraid you were going to go
there, Mr. Cox, and so let’s take Salisbury. You've got more people
there in Salisbury on 100 percent time, and yet we’ve had a back-
log. So the quality of care in Salisbury pales in comparison to
Charles George VA in my district. As you know, Charles George—
I'm a huge fan of the VA. Ms. Breyfogle does a great job. And let
me tell you, all those employees at the VA, they are doing a great
job.

But the problem is, official time, they don’t have anybody on 100
percent in Salisbury who has a real problem with backlog, has 6
people on 100 percent. Can you explain how they are focused on
%uality at Salisbury with official time? There is no correlation, Mr.

OX.

Mr. Cox. Sir, I would say part of those questions would be more
appropriately directed to the director of the Medical Center at
Salisbury.

Mr. MEaDOWS. Well, no, you just went with your sworn testi-
mony, Mr. Cox.

Mr. Cox. Yes, sir.

Mr. MEADOWS. And you said that all this official time is to drive
quality. That’s what you just told me.

Mr. Cox. We do a lot of quality work.

Mr. MEADOWS. How much of it?

Mr. Cox. I can’t give you answers on all of that, sir.

Mr. MEADOWS. Why can’t you give me an answer?

Mr. Cox. Because the VA is a very large organization—

Mr. MEADOWS. Okay. Mr. Cox, you have now come to the crux
of the matter, and so let me be blunt. The time for proper account-
ing is now.

And so my charge to you, Ms. McLeod, and to you, Mr. Cox, is
what we're going to do is start to look at some direct correlations.
There is no direct correlation in terms of the amount of official time
with regards to grievances or quality. I can’t find any linear cor-
relation there. So until you can show me that official time can be
directly correlated to the quality of health care that our veterans
deserve, we've got to reform it. Wouldn’t you agree with that, Mr.
Cox, that if theyre spending time and it’s not actually producing
results, we need to change it?

Mr. Cox. I think that you’re trying to maybe phrase the question
to get an answer from me, Mr. Chairman, that I'm probably not
going to answer for you. I believe clearly—

Mr. MEADOWS. Well, you have to answer it. So I mean, you may
not answer it the way I want you to, but your sworn testimony.

Mr. Cox. And I am giving you an answer, sir. Certainly, I believe
ofgcial time contributes to the quality of care of the veterans at the
VA.

Mr. MEADOWS. Okay. Here’s what I'm asking you to do—
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Mr. Cox. Now, if you’re looking for anecdotal things—

Mr. MEADOWS [continued]. No, no. I'm asking you for qualitative
data. I don’t care about stories.

Mr. Cox. We are glad to work with the VA, and I've done that
with the VA over and over again. I met with the chair of the VA
Committee the other day, and we will work continuously to work
to improve the care of veterans.

Mr. MEADOWS. All right. So here’s my request of you. My request
of you is, I need a direct correlation between the amount of official
time and a direct result in terms of training and quality. How long
will it take you to get me that kind of direct correlation from your
members?

Mr. Cox. I can’t give you an answer today.

Mr. MEaADOWS. What’s a reasonable time?

Mr. Cox. I will get back with you.

Mr. MEADOWS. Sixty days.

Mr. Cox. I will give you—I will be glad to respond and to give
you an answer, sir. It may not be the answer you want, but I will
give you an answer.

Mr. MEADOWS. So your response is you're willing to give me a di-
rect correlation between official time and the results of that official
time in 60 days?

Mr. Cox. I am certainly telling you I will give you an answer,
sir.

Mr. MEADOWS. That’s not an answer to my question. You’re going
to have to—you can pick the timeframe, but you're going to have
to give me a response to that.

Mr. Cox. And before I can give you an answer on the timeframe,
I certainly would need to consult. There’s over 200 locals and prob-
ably a quarter of a million people that AFGE represents.

Mr. MEaDOWS. All right. So here’s my charge to you, is in 60
days either you get me that or you get a very detailed explanation
on why you can’t get me that.

Ms. McLeod, are you willing to do that as well?

Ms. McLEOD. Yes.

Mr. MEADOWS. All right. Thank you both.

I'm going to go ahead and recognize Mr. O’'Rourke for his closing
statement at this point.

Mr. O’ROURKE. Thank you, Mr. Chairman, and thank you again
for holding this hearing.

And I got to tell you, while we may not agree on all our conclu-
sions about the issues at hand, I think we share a common interest
and goal in ensuring every veteran is served and treated with the
utmost dignity and respect, gets the greatest quality of care, and
the best outcomes.

I also share your frustrations. It’s inexplicable that we have gone
this long without reliable data on how official time has been meas-
ured and how it has been used. It prevents us from being able to
answer your question about determining the value categorically of
that official time.

I've also heard you and other Members from both sides say that
they are not opposed to public sector unions or the representation
by those unions of employees at the VA and that they are not in-
herently opposed to official time, and I'm encouraged by that be-
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cause this GAO report shows from both VA employees and by the
management that are directing those employees and are fulfilling
our most sacred commitments that they see value in this.

There are anecdotes pointed out, whether it’s improved sched-
uling for nurses, or as we mentioned earlier, including substance
abuse counseling in our mental health care treatment regimens for
veterans who desperately need that, ensuring that our VA medical
centers are operating more effectively and efficiently, resolving dis-
putes between management and personnel in a more efficient man-
ner so it doesn’t drag on, it does prevent the effective delivery of
care to our veterans. Those are all things that I would point to that
I know official time proves its value in.

I would also say that it’s U.S. law, going back to the Kennedy
administration, reaffirmed in Nixon and every successive Congress
and administration since then that we find public value in this.
Why do I say this? Because some folks today have talked about of-
ficial time as though it’s some shameful act that we must hide or
cover up for or apologize for using more than a certain percentage
of our time to complete.

If we agree, and this is a good question for all of us to resolve
for ourselves, for our constituents, and for the country, if we agree
official time has value, then we can move on to the other questions
about how we measure that value, how we measure the amount of
time spent on official time, and what it does in the delivery of gov-
ernmental services, in this case, care for veterans. If we don’t be-
lieve in the value of official time, if we think it’s a scam and a
fraud, well then that’s a decision that we can make as well.

I happen to think, as has almost every Congress and Govern-
ment of the United States since the Kennedy administration that
there’s real value in this in delivering the care that veterans de-
pend on from the VA. Whether it’s the National Cemeteries Admin-
istration, the Veterans Benefits Administration, or the Veterans
Health Administration. We just need to do a better job of meas-
uring that.

When you were out of the room, I asked Ms. McLeod to commit
to delivering on the VA time accounting system for official time by
July 2018, as is mentioned in the GAO report. She’s unable to do
that on the record today, so I'm going to ask in writing from the
Secretary himself to provide that. I'll share his answer to the Com-
mittee, because I agree with your frustration that we’re not going
to be able to get the answers to these questions without accounting
for that time.

I'll also add for the record that every recommendation made by
the GAO in this excellent report was accepted by the VA, and we're
going to hold them accountable. That’s our job, and we need to do
it.

Lastly, I'll end where I began the hearing today. Very encour-
aged in President Trump’s nomination and the Senate’s confirma-
tion of Dr. David Shulkin as our VA Secretary. I know that so
much of what we want to see rests on his shoulders. I know he’s
capable of doing this. With our assistance in oversight, I fully be-
lieve that he will, and I look forward with working with you to
make sure that we get this done.

So thank you for holding the hearing today.
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Mr. MEADOWS. I thank the gentleman from Texas. The chair rec-
ognizes the Chairman of the Subcommittee, the gentleman from
Texas, Mr. Arrington.

Mr. ARRINGTON. Thank you, Mr. Chairman, and I appreciate my
Subcommittee Ranking Member’s request for a commitment on de-
livering the tracking system on the designated time.

There is the law and there is what’s right, and they are not al-
ways the same. And I had a law professor at Texas Tech that used
to talk about, we all have an ain’t-right meter in everybody. And
I can tell you, at least in West Texas, but I bet 99 percent of the
people in this room, when we discuss these issues of not being able
to track the time and allowing a taxpayer-funded Federal employee
to spend 100 percent of their time on union activities, I bet your
ain’t-right meter is pegged just like mine.

It’s just not right, especially with the context of all the challenges
to meet the needs of our veterans. I had a lady last night introduce
me. I was surprised that she introduced me and bragged on my
time or my—my appointment, rather, on the Committee, and she
cried, and she said: Please, please make sure that we are served
well. And I just can’t, in good conscience, tell her in this case that
she is.

According to the AFGE, Mr. Cox, representational work includes,
quote, “flexible work hours, developing telework practices, and pro-
viding workers with a voice in determining working conditions.”
While I appreciate the need for that, where’s the voice for the vet-
eran? Where’s the voice for the veteran in determining the condi-
tions under which they receive excellent service and care? Where’s
the voice in your process for the taxpayer to sit at the table and
say, this ain’t-right to have 100 percent of somebody’s time spent
on union activities when hardworking middle class, working class
folks from West Texas are paying the freight.

Thank you for your time, thank you for your insights, and thank
you, Mr. Chairman. I yield back.

Mr. MEADOWS. I thank the gentleman from Texas.

I want to thank all of you.

I want to remind you, as many of the Members have said that
they’ve asked questions for the record that need for you to get back
to them on, and so you have 2 weeks to respond to this particular
Committee for supplying answers to those questions, and so I
would like to mention that.

Let me close by saying this: Mr. O'Rourke and I agree that there
is—the official time, certainly, is of benefit and has its useful tool,
but just like with anything, when used in excess, it does become
abusive and at the expense of something else.

And so Mr. Cox, let me be very clear, when I'm looking at the
quality of health care for the veterans served out of Salisbury
versus the quality of care of the veterans served out of Charles
George and the amount official time that’s spent in Salisbury
versus the amount of official time that’s spent in my district, there
is no correlation. In fact, Charles George is one of the best, if not
the best, VA hospital in the system.

And so to suggest to this Committee that 100 percent official
time is sometimes somehow providing a result in Salisbury, North
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Carolina, the superior to Asheville, North Carolina does not cor-
respond to your argument here today.

So here’s what I'm going to do, Ms. McLeod, and you need to
make sure that we look at this. I'm looking forward to both of your
responses, but we’re going to go from this Committee to some of the
facilities, and we’re going to ask the hard questions about the offi-
cial use and how much training and quality support has actually
been there, because we can’t afford to get this wrong, and quite
frankly, we've been getting it wrong for far too long.

And so today is a somber moment in terms of what you want to
argue about in terms of official time, but it really comes down to
one thing. We have a responsibility to serve our veterans, and any
abuse of a system is not only not tolerated but is going to be looked
at in such a finite way that we will correct it, and I look forward
to your recommendations on how we correct it, Mr. Cox, and how
we make sure that it’s fair and equitable, because I'm sure that
you're not suggesting here that we don’t serve our veterans prop-
erly. Is that correct?

Mr. Cox. I think we take good care of our veterans, sir.

Mr. MEaDowS. Well, I've got a lot of veterans who would dis-
agree with you, Mr. Cox.

And so with that, I want to thank you all for being here for your
testimony, and if there is no further before the Subcommittees,
they stand adjourned.

[Whereupon, at 2:45 p.m., the Subcommittees were adjourned.]
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Prepared Statement of Cindy Brown Barnes
UNION ACTIVITIES

VA SHOULD IMPROVE THE WAY IT TRACKS THE AMOUNT OF OFFICIAL TIME USED BY
ITs EMPLOYEES

Chairmen Arrington and Meadows, Ranking Members O’Rourke and Connolly,
and Members of the Subcommittees:

I am pleased to be here today to discuss our January 2017 report on the use of
official time and space for union representational activities at the Department of
Veterans Affairs (VA).1 The Federal Service Labor-Management Relations Statute
allows federal employees to use official time to perform certain union representa-
tional activities, such as negotiating a collective bargaining agreement and proc-
essing grievances, in lieu of their regularly assigned work.2 Employees using official
time for such activities are treated as if they are in a duty status and paid accord-
ingly. According to a 2014 Office of Personnel Management (OPM) report, the
amount of official time used by federal employees for union representational activi-
ties increased from approximately 2.9 million hours to over 3.4 million from fiscal
year 2008 to fiscal year 2012.3 For VA in particular, the OPM report shows that
unions represented over 250,000 bargaining unit employees in fiscal year 2012, and
these employees spent about 1.1 million hours performing union representational
activities on official time.4 VA has negotiated master agreements with five national
unions-National Association of Government Employees, American Federation of
Government Employees, National Nurses United, National Federation of Federal
Employees, and Service Employees International Union.

My statement summarizes the findings from our January 2017 report, which ad-
dresses (1) the extent to which VA tracks official time, (2) what is known about the
amount of designated space used for union representational activities at selected VA
facilities, and (3) the views of VA managers and union officials on the benefits and
challenges of employees using official time.

In that report, we reviewed official time data provided to us by VA for fiscal years
2014 and 2015, which were the most recent years for which data were available.
We assessed the reliability of the data by reviewing relevant agency documentation
about the data and the systems that produced them and interviewing knowledgeable
agency officials, among other steps. Based on our assessment, we found the data

1GAO, UNION ACTIVITIES: VA Could Better Track the Amount of Official Time Used by
Employees, GAO 17 105 (Washington, D.C.: Jan. 24, 2017).

2Under the statute, official time is provided as a statutory right for such activities as negoti-
ating collective bargaining agreements and authorized participation in proceedings before the
Federal Labor Relations Authority, but for other purposes allowed under the statute must be
negotiated between the agency and the union in an agreed-upon amount deemed reasonable,
necessary, and in the public interest. Official time may not be used for internal union business,
such as membership drives or collecting dues. See 5 U.S.C. § 7131. Throughout this statement,
we use the term “representational activities” to refer to those union activities for which employ-
ees may use official time.

3 Office of Personnel Management, Labor-Management Relations in the Executive Branch (Oc-
tober 2014). In addition, GAO previously reported on the extent to which 10 selected agencies
used official time, including the Department of Veterans Affairs, and the report includes fiscal
year 2013 official time data for selected agencies. See GAO, Labor Relations Activities: Actions
Needed to Improve Tracking and Reporting of the Use and Cost of Official Time, GAO 15 9
(Washington, D.C.: Oct. 23, 2014).

4 According to the 2014 OPM report, the rate of official time at VA during fiscal year 2012
was lower compared to several other large agencies such as the Departments of the Treasury
and Transportation. The rate of official time use indicates the number of official time hours ex-
pended per bargaining unit employee and allows for meaningful comparisons of official time
usage among agencies.

(41)
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were not sufficiently reliable to determine the amount of official time used by VA
employees and the purposes for which it was used. As such, data we present in our
report in this regard are for illustrative purposes only. We also selected a non-
generalizable sample of five VA facilities in four states based on the number of bar-
gaining unit employees at the facilities and to ensure representation from the three
VA administrations, as well as from the different unions representing employees at
VA.5 We reviewed collective bargaining agreements (CBA) at the national level and
local agreements for the selected facilities; VA policies and guidance; and relevant
federal laws, regulations, and government standards for internal controls.® We also
analyzed VA information on designated union space, which we determined was suf-
ficiently reliable for our purposes. In addition, at each of the five selected facilities,
we interviewed officials about how official time is recorded at the facility level, and
we held group interviews with five groups of VA managers and five groups of union
officials to obtain their views on the benefits and challenges of official time.? We
also interviewed officials from five unions at the national level and officials at VA
and OPM. A more detailed explanation of our methodology is available in our full
report. The work upon which this statement is based was conducted in accordance
with generally accepted government auditing standards.

VA Has No Standardized Way for Facilities to Record and Calculate Official
Time, which Hampers Its Ability to Accurately Track the Amount of Offi-
cial Time Used Agency-Wide

There is no standardized way for VA facilities to record the amount of official time
employees use for representational activities because there are currently two time
and attendance systems being used across the agency that capture this information
differently. In 2013, VA began implementing its new Veterans Affairs Time and At-
tendance System (VATAS) at some facilities to replace its older system, the En-
hanced Time and Attendance (ETA) System. VA expects to complete its rollout of
VATAS in July 2018, and as of September 2016, approximately 50 percent of VA
facilities and about one-third of employees (120,000) had transitioned to VATAS. For
the five facilities we selected, three had transitioned to VATAS, and two were still
using ETA at the time of our visits.® While VATAS provides specific codes for time-
keepers to record time for various union representational activities, according to VA
officials, ETA lacks such codes, and timekeepers can record the use of official time
for union representational activities under the remarks section of employees’ time
and attendance records. VA officials further said recording time this way does not
always make clear the purpose for which official time is being used. Beyond these
inconsistencies in recording official time in VATAS and ETA, we found that three
of the selected facilities did not record official time in either of these systems. Two
of the facilities under VATAS maintained records on the use of official time outside
the system, and the one facility under ETA did not document the use of official time
at all. The inconsistent recording of information raises questions about VA’s ability
to monitor the use of official time.

VATAS could help standardize the way individual facilities record information on
official time and improve VA’s ability to monitor its use; however, we also found VA
has not provided consistent training to employees on how to record official time in
the new system. The lack of consistent training on how to record official time in
VATAS is due in part to the fact that VATAS is being implemented in phases and
training is being updated throughout the course of implementation. For instance,
timekeepers and other officials from the three selected facilities that had imple-
mented VATAS said that recording official time was not covered during their
VATAS training, and these facilities were not using the codes in VATAS to record
official time because they were not aware of them. As a result, these facilities con-
tinued to use different approaches to record official time and documented different
information. According to federal internal control standards, management should
communicate quality information that enables personnel to perform key roles, and

5VA is organized into three administrations-the National Cemetery Administration, the Vet-
erans Benefits Administration, and the Veterans Health Administration.

6See GAO, Standards for Internal Control in the Federal Government, GAO 14 704G (Wash-
ington, D.C.: September 2014).

7 At most facilities, we interviewed more than one group of local union officials. For purposes
of discussing views on the benefits and challenges of employees using official time in our report,
we considered the responses across all of the groups of local union officials we interviewed at
each facility and refer to the groups collectively as one group for each facility.

8We conducted our interviews with selected facilities from May 2016 to July 2016. One of the
two facilities using ETA was scheduled to implement VATAS soon after the time of our inter-
views.
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it should provide appropriate training to personnel for carrying out their respon-
sibilities. 9

In 2016, VA took several steps to provide better guidance to facilities on how to
record official time in VATAS, including providing face-to-face training and making
the information available on the VA network. We recommended in our January 2017
report that the Secretary of Veterans Affairs direct the Assistant Secretary for
Human Resources and Administration to increase efforts to ensure timekeepers at
all facilities receive training and consistent guidance on recording official time in
VATAS. VA concurred and said it has revised its policy to include specific directions
to facility human resource offices to begin recording official time in VATAS once it
has been implemented at the facility. VA set a target completion date of April 2017
in response to our recommendation.

To provide agency-wide official time data to OPM, which reports on the use of offi-
cial time for representational activities government-wide, VA’s Office of Labor-Man-
agement Relations (LMR) annually collects and compiles data from individual facili-
ties and shares the aggregated data with OPM. VA’s Office of LMR uses its LMR
Official Time Tracking System to obtain information from individual facilities on the
amount of official time used by employees. 1© The LMR system is separate and dis-
tinct from VA’s two time and attendance systems and provides the Office of LMR
with a centralized way to collect official time data from individual facilities, among
other purposes. To collect official time data, each year the Office of LMR sends an
email to facilities with a link to access the LMR system. A management representa-
tive at each facility then manually enters the information into the LMR system. 11

The actual amount of official time used by employees across VA cannot be easily
determined because VA offers facilities various options for calculating and reporting
official time data in the LMR system. Federal internal control standards prescribe
that management design control activities so that events are completely and accu-
rately recorded. 12 VA allows facilities to use written records, estimates, samples, or
surveys of official time hours used, or any combination of these methods, to deter-
mine the amount of official time used by employees at their facility when entering
information into the LMR system. These different methods of calculating official
time result in inconsistent information. Without reliable information from facilities
on official time, VA management cannot monitor the use of official time and manage
VA’s resources effectively. We recommended that prior to the agency-wide imple-
mentation of VATAS, VA standardize the methods used by facilities for determining
the amount of official time used by encouraging facilities to rely on time and attend-
ance records. VA concurred and said its Office of Human Resources and Administra-
tion will develop a memo directing facilities to rely on time and attendance records
when calculating the amount of official time used by employees at the facility level
and set a target completion date of April 2017.

Once implemented agency-wide, VATAS could provide VA with an alternative to
collecting official time data through its LMR system. An official from VA’s Financial
Services Center (FSC) stated that FSC currently has the capability to generate re-
ports in VATAS on the amount of official time used at individual facilities. The offi-
cial added that once all facilities are using VATAS, FSC could generate one report
with official time data, thereby eliminating the need for using the LMR system.
However, an official from VA’s Office of LMR was not aware of FSC’s ability to
produce such reports and said that the Office of LMR planned to continue using the
LMR system to collect data on official time. If VA does not obtain more consistent
data on the amount of official time used by employees, it will not be able to accu-
rately track the amount of official time used by employees to ensure public re-
sources are being used appropriately. In preparation for the full implementation of
VATAS, we recommended that VA take steps to transition from using the LMR sys-
tem to VATAS to collect and compile information on the amount of official time used
agency-wide. VA concurred and said the Office of LMR will coordinate with FSC to
gollect and compile data on official time and set a target completion date of Decem-

er 2018.

Designated Space for Union Representational Activities Comprised Less
Than 1 Percent of the Overall Space at Selected Facilities

9GAO 14 704G.

10 According to VA officials, the LMR Official Time Tracking System is also used to track
agency-wide labor-management relations activities more broadly at the national level, including
the development of related directives and policies.

11 Facilities may submit more than one official time entry in the LMR Official Time Tracking
System if multiple unions represent employees at the facility.

12GAO 14 704G.
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We found that the amount of designated space for union representational activi-
ties at selected facilities varied, but in all cases comprised less than 1 percent of
the overall space available. Designated space for representational activities at the
five selected facilities consisted primarily of office space, which was occupied by one
or more union officials. 13 In addition to office space, designated space for union ac-
tivities included conference rooms and storage rooms at some of the selected facili-
ties. Further, VA provided unions at all five selected facilities with basic office fur-
niture and equipment, such as desks, chairs, filing cabinets, computers, printers,
and fax machines. In some cases, union officials said they purchased additional of-
fice equipment using union funds.

Union officials from three of five groups we interviewed said that limited space
for representational activities was a challenge. Specifically, union officials from
those three groups said there was not always sufficient privacy to ensure confiden-
tiality for employees, especially in cases where designated space for representational
activities was shared by multiple union officials. A VA official from the Office of
LMR said that, in general, certain VA facilities may have space constraints depend-
ing on where they are located, the types of services provided, and the number of
veterans served. VA does not track information on the costs associated with unions’
use of designated space across the agency, and we were not able to obtain consistent
information on costs from selected facilities.

VA Managers and Union Officials at Selected Facilities Cited Similar Bene-
fits and Different Challenges Associated with the Use of Official Time

VA managers and union officials from groups we interviewed at selected facilities
cited similar benefits of employees’ use of official time for representational activities.
Specifically, managers and union officials from most groups we interviewed said
that employees’ use of official time improved decision making and helped them re-
solve problems at their respective VA facilities, and some believed it improved rela-
tionships between management and labor (see fig. 1). For example, the use of official
time may help prevent problems from evolving into formal actions, such as griev-
ances against management or disciplinary actions against employees. In addition,
according to union officials at the national and local levels, employees’ use of official
time also facilitates the whistleblower process at VA by providing an avenue for em-
ployees to report issues or concerns.

Figure 1: Benefits Cited by VA Managers and Union Officials across Selected Facilities on Employees’ Use of Official Time for
Union Representational Activities

Managers Unions Managers Unions Managers Unions

Facility #1 . . ‘ . . O

Facility #2 ® ® O o [ ) @

Facility #3 o ® e o O O

Faciity #4 [ ] ® o e [ [ ]

Facility #5 O o o O O ®
Improving Decision Making Resolving Problems Improving Relationships

@ = the type of benefit was cited O = the type of benefit was not cted

Source: GAD analysis of group interviews with managers and union offcials af se‘ected VA fagiities. | GAC-17-412T

Managers and union officials across selected facilities identified different chal-
lenges associated with employees’ use of official time. Specifically, managers from
all five groups we interviewed cited staffing and scheduling challenges associated
with employees’ use of official time. Managers said it is sometimes difficult to ac-
commodate such employees’ use of official time because it may detract from these
employees’ non-union responsibilities. Union officials from three of five groups we
interviewed said they experienced challenges with limited flexibility in terms of
when official time may be used, and union officials from four groups said they used
varying amounts of personal time to conduct union representational activities.

13 At a selected facility with two local unions, one of the unions did not have designated space.
Rather, that union’s president had her own office where she performed both union representa-
tional activities and non-union job duties. This union president was scheduled to spend 100 per-
cent of her worktime on non-union job duties and requested approval from her supervisor to
use official time on a case-by-case basis.
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Chairmen Arrington and Meadows, Ranking Members O’Rourke and Connolly,
and Members of the Subcommittees, this concludes my prepared remarks. I would
be happy to answer any questions you may have.
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U.S. Government Accountability Office, 441 G Street NW, Room 7814, Wash-
ington, DC 20548

Prepared Statement of Kimberly Perkins Mcleod

Good Morning, Chairmen Arrington and Meadows, Ranking Members O’Rourke
and Connolly, and distinguished members of the subcommittees. Thank you for the
opportunity to discuss the progress that the Department of Veterans Affairs (VA)
is making towards accounting for “official time” to provide the best possible service
to our Nation’s Veterans.

For context purposes, the Federal Service Labor-Management Relations Statute
(Statute) at 5 United States Code § 7131, governs how executive branch agencies
treat official time. The Statute provides for official time for union representatives
to perform certain union activities. Official time is duty time during which a bar-
gaining-unit employee (an employee represented by a union) may perform represen-
tational activities in lieu of the employee’s management-assigned work, without loss
of pay or charge to leave. The Statute provides official time to negotiate collective
bargaining agreements and to participate in proceedings before the Federal Labor
Relations Authority. In addition, the Statute requires management and its unions
to negotiate amounts of official time which the parties agree are “reasonable, nec-
essary, and in the public interest.” Official time negotiations are mandatory, apply
to most Federal agencies, and include provisions relating to the amount, allocation,
scheduling, and location of official time.

VA has negotiated varying amounts of official time in both national agreements
and local agreements. Many VA facilities have local official time agreements and
practices specific to their location. Official time arrangements are frequently distinc-
tively local and reflect the relationship and history between local management and
local union officials. It should be noted that while management has the right to ne-
gotiate the allocation and use of official time by union representatives, in ordinary
circumstances, the Statute does not give management the right to select which em-
ployees serve as union representatives.

Periodically, the Office of Personnel Management (OPM) formally requests the of-
ficial time data from every executive department and agency across the Federal
Government. It is each agency’s responsibility to report official time hours used by
employees who perform representational functions. In the past, VA has produced an
annual report of agency-wide official time use and submitted the report to OPM. As
you are aware, the recent U.S. Government Accountability Office (GAO) report,
dated February 3, 2017, regarding VA official time use, describes how VA has his-
torically not implemented a uniform and standardized official time reporting system.
Local VA facilities have reported their official time use to the VA Central Office in
various ways, including written records, estimates, samples, surveys, or combina-
tions of these methods.

The GAO report notes that VA is now using two timekeeping systems. The legacy
system, the Enhanced Time and Attendance System (ETA), remains in effect at
some facilities; other facilities have implemented VA’s new time and attendance sys-
tem, commonly referred to as the VA Time and Attendance System (VATAS). ETA,
the legacy system, does not have codes for employees and supervisors to record the
local use of official time. VATAS, however, does have that capability.

As of September 2016, approximately 50 percent of VA facilities and about one-
third of VA employees (120,000) had transitioned to VATAS, with its official time-
recording capabilities. The full VATAS multi-facility rollout is scheduled to be com-
pleted by July 2018.

The GAO report includes three recommendations to improve VA’s ability to accu-
rately track employees’ use of official time. VA concurs with GAO’s recommenda-
tions. In response to GAO’s first recommendation, VA has updated and expanded
timekeeper training on the collection and reporting of official time in its final ongo-
ing VATAS nationwide roll out. Training now includes consistent guidance on the
proper method of inputting official time codes into VATAS. The GAO report notes
that, even in facilities already using VATAS, some timekeepers are still not properly
using VATAS codes to record official time use. VA is offering additional training to
those facilities where VATAS has been implemented, but where particularized train-
ing on official time entries was not separately addressed. VA is also preparing an
additional training video concerning official time, to ensure that all timekeepers and
supervisors understand the importance of maintaining accurate and complete offi-
cial time records. In addition, VA is discussing the proper method to record official
time during its monthly “VATAS Connections” call with payroll offices. VA’s Office
of Labor Management Relations will also be reinforcing the importance of complete
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and accurate recordkeeping during its monthly call to local human resources profes-
sionals nationwide.

In response to GAQO’s second recommendation, VA is providing updated written
instructions to all of its facilities, seeking to establish and enforce a standardized
approach to recording and reporting official time across VA. VA also intends to ini-
tiate bargaining with its national unions to come to an agreement with them on a
standard approach to have union officials request, record, and report their use of
official time in VATAS.

In response to GAQO’s third recommendation, VA’s Office of Human Resources and
Administration is preparing updated policy guidance to all VA facilities concerning
the recording of local official time. For those facilities where VATAS is already oper-
ational, timekeepers and supervisors are instructed to use VATAS to record the use
of official time. The four reporting categories available on VATAS will mirror the
categories OPM uses in its government-wide official time reporting. Each category
will include a description of the activities that fall within that category using the
identical descriptions provided by OPM-ensuring a standard VA future recording
and reporting approach. As VA transitions to a single, upgraded timekeeping sys-
tem, official time use will become more transparent and official time reporting will
be substantially more accurate. Recording and compiling official time use in VATAS
will result in a number of positive outcomes. VA’s standardized approach will guar-
antee accurate, timely, and reliable accounting of official time use across the Agen-
cy. Relying on VATAS, VA will be able to quickly compile and report official time
data to OPM, Congress, and to other government agencies; and will have a substan-
tially enhanced ability to monitor use of official time at individual VA facilities.

In summary, VA is incorporating GAQO’s recommendations in its operations and
the result will be improved, standardized, comprehensive, and reliable accounting
of official time use at VA. VA estimates that it will fully incorporate GAO’s first
two recommendations by April 2017. VA hopes to complete the implementation of
GAQ’s third recommendation by July 2018. The Department has taken the oppor-
tunity to develop a strategy to move forward and meet with our labor partners in
order to discuss ways to address how we collect and report official time, as well as
how we ensure that official time is used to enhance the labor management relation-
ship at the local and national level. By implementing a robust official time system
using VATAS, the Department and its labor partners can ensure that official time
is properly managed, recorded and analyzed in order to support VA’s mission.

This concludes my testimony, and I am happy to answer your questions.

——

Prepared Statement of J. David Cox, Sr.

Chairman Meadows, Chairman Arrington, Ranking Member O’'Rourke and Rank-
ing Member Connolly: My name is J. David Cox, and I am the National President
of the American Federation of Government Employees, AFL—CIO (AFGE). On behalf
of the 700,000 federal and District of Columbia employees AFGE represents, I thank
you for inviting me to testify today on the use of official time for union activities
at the Department of Veterans Affairs.

Background

On January 17, 1962, President John F. Kennedy signed Executive Order 10988,
Employee-Management Cooperation in the Federal Service, which gave federal em-
ployees the right to unionize and bargain collectively. Seven years later, on October
29, 1969, President Richard Nixon issued Executive Order 11491, which reaffirmed
and expanded those rights.

In 1978, Congress enacted the Civil Service Reform Act (CSRA) of 1978 which
states clearly the public interest in labor unions and collective bargaining in the fed-
eral sector. The language of the law includes the following:

The Congress finds that-

(1) experience in both private and public employment indicates that the statutory
protection of the right of employees to organize, bargain collectively, and participate
through labor organizations of their own choosing in decisions which affect them-

(A) safeguards the public interest,
(B) contributes to the effective conduct of public business, and

(C) facilitates and encourages the amicable settlements of disputes between em-
ployees and their employers involving conditions of employment; and

(2) the public interest demands the highest standards of employee performance
and the continued development and implementation of modern and progressive
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work practices to facilitate and improve employee performance and the efficient ac-
complishment of the operations of the Government.

Therefore, labor organizations and collective bargaining in the civil service are in
the public interest. !

The CSRA went on to require federal employee unions to provide a wide range
of representational services for all employees in their collective bargaining units, in-
cluding those who choose not to join the union, not to pay dues. Under this “open
shop” arrangement, federal employee unions are also forbidden from collecting any
fair share payments or fees from non members for the services which the union has
a legal obligation to provide.

In order to fulfill unions’ legal obligation to provide the same services to those
who pay as well as those who choose not to pay, the Executive Orders and the
CSRA instructs agencies to bargain with federal employee unions to determine a
reasonable amount of “official time” to carry out these duties. These legal provisions
have produced an efficient and effective mechanism for the fulfillment of the duty
of fair representation. Federal employees agree to serve as volunteer employee rep-
resentatives, and agencies allow them to use a reasonable amount of official time
to engage in representational activities while on duty status.

The representation activities that these elected volunteers may engage in while
in duty status are limited, and include:

e Developing systems to allow workers to perform their duties from alternative
sites, thus increasing the effectiveness and efficiency of government;

e Participating in management-initiated efforts to improve work processes; and

e Creating fair promotion procedures that require that personnel selections be
based on merit, in order to allow employees to advance their careers;

o Establishing flexible work hours that enhance agencies’ service to the public
while allowing employees some control over their schedules;

e Setting procedures that protect employees from on-the-job hazards;

e Enforcing protections from unlawful discrimination in employment;

e Providing affected workers with a voice in determining their working conditions.

I want to emphasize, Messrs. Chairmen, that the list above, while not exhaustive,
does not include union organizing, the union’s political activities, or the conduct of
internal union business, all of which are prohibited by law to be undertaken during
hours designated as official time.

The CSRA provides that the amount of official time deemed reasonable

for negotiations and other representational responsibilities that may be used is
limited to that which the agency and its unions agree is “reasonable, necessary, and
in the public interest”.2 The actual amount of time permitted to any employee rep-
resentative is determined in the course of formal negotiations that follow estab-
lished legal regulations. The notion that agencies have ever provided any kind of
open-ended quantity of official time is erroneous. There is always a cap or maximum
amount authorized by the agency and set forth in the collective bargaining agree-
ment. Under AFGE’s current collective bargaining agreement with the Department
of Veterans’ Affairs, local union officials are allocated official time under a formula
of no more than 4.25 hours per bargaining unit employee per calendar year times
the number of employees the union is legally required to represent at each facility.
This number represents an annual maximum.

To protect the taxpayer and the independence and integrity of the union, the stat-
ute clearly states that all non-representational activities of the union must be per-
formed while in a non-duty status. That is, the same individual who has volunteered
and been elected by his or her co-workers to provide representational services can-
not do any of the following while on “official time” or while in duty status:

e solicitation of membership;
e internal union meetings;
e elections of officers; and
partisan political activities.

L]

I want to emphasize, Mr. Chairman, that official time may not be used for the
above activities. I can assure you that AFGE’s elected representatives receive exten-
sive training and guidance on what activities are permitted and what activities are
forbidden on official time. We take very seriously both our legal obligation to rep-
resent all members of our bargaining units, and the legal prohibitions against en-
gaging in non-representational activities. AFGE representatives know the difference
and act accordingly.

1 https://www.law.cornell.edu/uscode/text/5/7101
2https://www.law.cornell.edu/uscode/text/5/7131
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Finally, federal employees are permitted to file appeals of personnel actions out-
side the scope of the union’s negotiated collective bargaining agreement. Examples
include appeals through an agency’s internal administrative grievance system or
Equal Employment Opportunity programs, appeals to the Merit Systems Protection
Board (MSPB) for adverse personnel actions such as suspensions, removals, and re-
ductions-in-force, appeals to the Department of Labor (DOL) and/or the MSPB for
violations of veterans’ preference rules, appeals to DOL for workers’ compensation,
and appeals to

OPM for violations of the Fair Labor Standards Act. These statutes provide a rea-
sonable amount of time to employees and their representatives to file such appeals.

Official Time: A Compromise that Works

The provision of a reasonable amount of official time for representational duties
in the federal sector reflected a choice from among the variety of arrangements that
existed in the private sector labor-management relations and collective bargaining
agreements. The alternative to “official time” in private sector collective bargaining
agreements has been to charge employees who exercise the right not to pay dues
to the union a “fair share fee” to cover the costs a union bears in enforcing its con-
tract with an employer. In these cases, the union uses the fees to hire “business
agents” to preform representational duties. There may still be elected shop stewards
who convey information to business agents, but the actual costs of representation
are born by the union and paid for by both dues and fair share fees.

GAOQO’s Report: Official Time Also Makes the Government More Efficient, Ef-
fective, and Gives Value to the Taxpayer

At the Department of Veterans’ Affairs (DVA), employee representatives are able
to work together with agency managers to use their time, talent, and resources to
improve the delivery of services to veterans. The January 2017 Government Ac-
countability Office (GAO) report we are here to discuss today (Union Activities: VA
Could Better Track the Amount of Official Time Used by Employees) found time and
again that elected employee representatives who worked with VA managers on
workplace and patient issues brought value because of the deep commitment to vet-
erans’ care that AFGE shares with DVA. “Managers and union officials from most
groups we interviewed said that employees’ use of official time improved decision
making and helped them resolve problems at their respective VA facilities, and
some believed it improved relationships between management and labor.” 3

The GAO report found that in two out of three facilities investigated, 80% of the
groups of managers interviewed agreed that employee representatives improved de-
cision making and helped resolve problems, and 60% of the manager groups agreed
that the union helped improve relationships.4 Our members’ only goal is to deliver
excellent care and services to our nation’s veterans. Excellent, highly satisfied and
dedicated employees are the VA’s most important resource and reasonable amounts
of official time allows employees to participate directly in agency decisions that af-
fect them. And the data in the GAO report confirm this to be true.

It must be emphasized that nowhere in the GAO report is there any suggestion
or allegation of union wrongdoing with regard to the use of official time in DVA.
GAO found no union failure to report information and no instance where informa-
tion reported was inaccurate. Rather the GAO found simply that DVA failed to col-
lect the data properly.

Private industry has known for years that a healthy and respectful relationship
between labor and management improves productivity, innovation, quality, and cus-
tomer service and is often the key to survival in a competitive market. It is not un-
common for healthcare companies in the private sector to bargain with unions over
paid time for union officials to be released from duty to work on quality improve-
ment, safety and other workplace matters. Kaiser Permanente, Johns Hopkins Hos-
pital, the Mayo Clinic, the University of Chicago Hospital, New York Presbyterian,
Cedars-Sinai—the crown jewels of America’s private healthcare system—all have
unionized employees.

No effort to improve governmental performance—whether it’s called reinvention,
restructuring, or reorganizing—will thrive in the long run if labor and management
have an adversarial relationship or are precluded from engaging in a mutually re-
spectful exchange of ideas. The reasonable use of official time provides the means,
not only in DVA but also throughout the federal government by which employees
and their elected representatives participate in the improvement of DVA services.
In these times, it is essential for management and labor to develop and maintain

3 http://gao.gov/assets/690/682250.pdf page 19.
4 http://gao.gov/assets/690/682250.pdf page 20.
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a stable and productive working relationship. We must continue to allow employees
to choose their representatives who will interact and work with DVA management.
This is crucial if we are to continue to improve the delivery of DVA services to vet-
erans.

Employee representatives and managers have used official time through labor-
management partnerships to transform the labor management relationship from an
adversarial stand-off into a robust alliance. And that just makes sense. If workers
and managers are communicating effectively, workplace problems that would other-
wise escalate into costly litigation can be dealt with promptly and more informally.
And that is exactly what happens in DVA. Absent the union’s ability to resolve a
misunderstanding or dispute quickly at the local level, managers and employees
have few options. If an employee leaves or is terminated because of a misunder-
standing that could easily have been handled through a union dispute resolution
process, DVA bears the costs of recruitment and training of a replacement, a costly,
disruptive and unnecessary outcome that a good labor-management relationship can
and does prevent on a routine basis.

Routinely, we see examples of official time under labor-management partnerships
or forums used to bring closure to workplace disputes between the DVA and an em-
ployee or group of employees. GAQO’s findings support this-it found that VA man-
agers and union officials confirm that including the union pre-decisionally in the
process of considering management decisions improved the decision-making process.
The GAO study also cited that the union and management worked together on
nurse scheduling at one facility with the goal of improving staff retention and mo-
rale. Staff retention and increased morale among VA employees is critical to being
able to hire and retain outstanding staff to improve quality treatment of veterans.
It is the inclusion of front-line employees through their elected employee representa-
tives that make these kind of changes not only more frequent, but also more suc-
cessful and more likely to result in better service to our veterans.

Healthier Labor Management Relations in the Federal Government Also
Produce Cost Savings in Reduced Administrative Expenses

Employee representatives use official time for joint labor-management activities
that address operational, mission-enabling issues that improve VA’s service to vet-
erans. Patient safety initiatives are a prime example of this type of work, and the
VHA’s prominence and success in this area is a source of pride for AFGE. Official
time is allowed for activities such as designing and delivering joint training of em-
ployees on work-related subjects; and introduction of new programs and work meth-
ods that are initiated by the agency or by the union. As examples, such changes
may be technical training of health care providers or jointly inspecting the work-
place for hazards; participating in VA-wide improvement initiatives like MyVA
which examined a multitude of ways to improve veterans’ care, veterans benefit
processing and other VA system improvements.

Employee representatives use official time for routine and unusual problem-solv-
ing of emergent and chronic workplace issues. For example, when they participate
in VA health and safety programs which emphasize the importance of effective safe-
ty and health management systems in the prevention and control of workplace inju-
ries and patient safety, representatives have been granted official time by their
managers. Another example comes from the important area of patient safety. The
reasonable use of official time also allows employee representatives to alert manage-
ment to issues reported to the them without disclosing the identity of the employee
who made the disclosure, issues that may be a matter of life and death to patients.
Employee representatives have also used allotted official time to ensure that em-
ployees are hired and promoted fairly. This work leads to better recruitment and
retention of desperately needed front- line health care to better care for veterans.

Further Findings in the GAO Report

The GAO Report found that the use of official time by employee representatives
was valuable to making VA a great place to work and improving the delivery of care
to veterans. In particular, the GAO report found that the use of official time by
elected employee representatives: improved agency decision making, improved con-
flict resolution and led to better, less adversarial outcomes. The use of official time
improved the relationship between VA management and employees. While some
challenges in staffing were identified in GAO’s report, it is important to note that
release from duty is always coordinated and agreed to by VA management when
employee representatives participate in workplace matters. Improved employee en-
gagement is a goal of the federal government overall and also of the VA in par-
ticular. Scaling back the involvement of employee representatives under the guise
of alleged “government efficiency” would be a mistake, a short-sighted policy which
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would deprive the agency of the valuable contributions front line employees make
to the VA through the use of official time.

The challenges and issues cited by GAO are solely related to VA’s administrative
decisions about how to track official time. AFGE supports the accurate collection of
data. It would be inappropriate, however, to use any failure on the part of the VA
in the implementation of its internal management systems as a basis to disturb ex-
isting law and practices with regard to official time. As I stated previously, the GAO
report found that the use of official time was value added to the agency and any
bookkeeping failure on the part of DVA management would not be a legitimate basis
on which to undermine the valuable contributions of employee representatives in
the workplace.

The GAO report confirms that official time is a valuable tool for facilitating em-
ployee input into the shared goal of improving the VA. Despite the numerous inves-
tigations undertaken by Congress, GAO, VA, and VA’s OIG and other entities, the
use of negotiated time for employee representatives has never been found to be con-
nected in any way to veteran waitlists, slow processing of veteran claims or any of
the challenges identified over the years in VA. Instead, the facts show that official
time is valued by both VA management and employees for problem-solving and im-
proving the delivery of care and services to veterans. Participation of employees’
elected representatives in improving the VA and adding value to VA and the whole
federal government needs to continue so we can all accomplish the goal of providing
the best services. We urge Congress and the Administration not to undermine a sys-
tem that has a proven track record of success in improving government. Inclusion
of employees’ perspectives in efforts to make the VA a better workplace and a better
healthcare system have proven their worth, and I ask that the committees present
today recognize the importance of permitting this important work to continue.

Opposition to the use of Official Time

Those who would like there to be no union representation in the Department of
Veterans Affairs or in any other workplace, public or private, have tried to suggest
that VA’s understaffing problems could be eliminated if only there were no one in-
volved in representation of bargaining unit employees. Of course, the numbers make
this assertion ridiculous. It is estimated that the VA has in excess of 45,000 unfilled
medical positions nationwide. Even if we assume that GAQO’s concerns about VA’s
recordkeeping with respect to the use of official time are valid and VA has perhaps
understated the number of hours used annually, the numbers reported for 2015 are
small: approximately 2.7 hours annually per bargaining unit employee.5 The num-
ber of hours reported to have been spent on official time throughout DVA, including
the Veterans Health Administration (VHA), the Veterans Benefits Administration
(VBA), and the National Cemetery Administration (NCA) was equivalent to no more
tlllan 508 FTE for bargaining units of nearly 300,000 in an agency with 350,000 em-
ployees.

To attempt to place the blame for VA understaffing on this small element of the
Department’s operations is ludicrous. It would be just as appropriate to blame it on
the number of people who work in the Office of Resolution Management (288), or
the number in the General Counsel’s Office (723), or the Office of the Deputy Assist-
ant Secretary for Finance (869) or even the 537 who work in the Secretary’s Office. ¢
If all of the people in these positions were transferred to the bedside of veterans,
one could say that there were more people providing direct patient care. But the
Department 1s an enterprise with many functional needs, and each of these offices
perform necessary functions. No one is suggesting that the work of these offices
should cease in order that incumbents be transferred to fill openings elsewhere. The
function performed by employee representatives is just as vital and important as
any other Department function focused on support of veterans. To suggest otherwise
is nothing more than a transparent effort to deny employees the union representa-
tion for which they have voted. And more important, it does a disservice to both
the veterans who work at the Department and the veterans who rely on DVA’s em-
ployees for the services they have earned.

Conclusion

The GAO report did recommend that the DVA improve its recordkeeping with re-
gard to employee representatives’ use of the reasonable amounts of official time per-
mitted to them. The report identified no union failure or unwillingness to report this
information to DVA management. And in no way did the report suggest that the
use of official time presents problems for the Department. Instead, GAO confirms

5 http://gao.gov/assets/690/682250.pdf page 13
6 https://www.fedscope.opm.gov/ibmcognos/cgi-bin/cognosisapi.dll
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that both union and management representatives report positive outcomes as a re-
sult of allowing for time for union representation. Better decisions, better resolution
of the inevitable problems that arise in a workplace, and improved relationships
were all identified as benefits of the work of employee representatives. And these
benefits all accrue to the veterans we hold in such high esteem, the veterans to
whose care we have devoted our careers.

I ask the members of the committees to bear in mind that fully one third of the
Department’s workforce are veterans themselves. They have fought bravely for the
freedoms we all cherish, and that includes the freedom to form, join and be rep-
resented by a union. Any effort to undermine these veterans’ union rights should
be vehemently opposed. The right to form and join a union is surely undermined
if that union is prevented from exercising its representational duties because rep-
resentation is the very purpose of the union. I thank you for the opportunity to tes-
tify today, and will be happy to answer any questions you may have.

Prepared Statement of William Lawrence Kovacs II1

Chairman Meadows, Chairman Arrington, Ranking Member Connolly, Ranking
Member O’Rourke, and members of the committees. Thank you for holding this
hearing and providing me the opportunity to discuss the issue of official time in the
federal workforce. My name is William Kovacs III, and I am a labor policy analyst
at the Competitive Enterprise Institute (CEI). CEI is a nonprofit, nonpartisan public
policy organization that focuses on regulatory issues from a free market and limited
government perspective.

Summary

When Congress enacted the Civil Service Reform Act of 1978 (CSRA), it deter-
mined (in the findings and statement of purpose) that labor unions and collective
bargaining in the federal government “safeguard[] the public interest,” advance “the
effective conduct of public business,”i and “improve employee performance and the
efficient accomplishment of the operations of the Government.”iii

It is debatable whether permitting collective bargaining in the federal government
achieves these objectives.lv Yet, one component of the collective bargaining system
blatantly undoubtedly contradicts the CSRA’s findings.

That provision is known as union official time, which grants federal employees
paid time off from their government duties to perform union work.v Official time
subsidizes federal labor unions to file grievances, negotiate contracts, and even
lobby Congress. Unfortunately, a general lack of transparency surrounding the prac-
tice makes it impossible to know what specific activities are performed on official
time or what its costs are.

Despite official time taking federal employees away from the jobs they were hired
to do, the federal government imprudently views official time as a crucial cog in its
carefully crafted collective bargaining regime. The fact is that official time is simply
a subsidy, costing taxpayers at least%157 million in FY 2012.vi

Hundreds of federal employees spend 100 percent of their time performing union
activity instead of any public service.Vii It is impossible for a federal employee who
never conducts any public service to promote the public interest, contribute to effec-
tive performance of public services, or achieve efficient government operations. Ac-
tﬂrity %elzrformed on official time benefits only labor unions and their members, not
the public.

Union activity conducted using official time should be financed with union dues
instead of tax dollars. Federal employee unions contend that official time is nec-
essary because the CSRA requires a duty of fair representation, which requires
unions to represent both dues-paying members and non-members, and prohibits
unions from forcing non-members to pay dues. A better solution than subsidizing
federal unions is to release them from the duty to represent non-members and free
those employees from working under a union contract.

Union official time is an unwise use of limited tax dollars and serves the private
interests of unions. The public does not directly benefit from the use of official time.
Congress should eliminate the use of official time. In absence of abolishing official
time, greater safeguards against its misuse should be implemented, such as a de-
tailed, annual accounting of the cost and activities performed on official time.

Background

The Civil Service Reform Act of 1978 statutorily requires the use of official time
for collective bargaining, impasse proceedings, and cases before the Federal Labor
Relations Authority (FLRA), the agency that resolves labor dispute in federal work-
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force.viii Qutside of this, official time may only be granted “in any amount the agen-
cy employer and the exclusive representative involved agree to be reasonable, nec-
essary, and in the public interest.”* A sole statutory restriction on official time is
that 1t cannot be granted for internal union business, such as conducting union elec-
tions or collecting union dues.* A non-statutory limit on official time found in collec-
tive bargaining agreements is a requirement that a supervisor must authorize offi-
cial time prior to use. As will be discussed below, this is not necessarily an effective
safeguard.

The Office of Personnel Management (OPM) sporadically collects official time data
from federal agencies and publishes its findings in a report.xi Agencies report official
time in four broad categories:

1.General Labor Management-Meetings between labor and management officials
to discuss general conditions of employment, labor-management committee meet-
ings, labor relations training for union representatives, and union participation in
formal meetings and investigative interviews.

2.Dispute Resolution-Time used to process grievances up to and including arbitra-
tions and to process appeals of bargaining unit employees to the various administra-
tive agencies.

3.Term Bargaining-Time used by union representatives to prepare for and nego-
tiate a basic collective bargaining agreement or its successor.

4.Mid Term Bargaining-Time used by the union representatives to bargain over
issues raised during the life of a term agreement.

According to the most recent OPM report on official time, the cost to taxpayers
from salaries and benefits paid for official time was $157 million in FY 2012.xi Fed-
eral employees spent 3.4 million hours on union activities in FY 2012, the equiva-
lent of more than 1,500 full-time positions.xiii The majority of FY 2012 official time
hours-2.64 million hours, representing 76 percent-was spent on “General Labor
Management,” activities that are specific to the union’s concerns.xiv

Cost of Official Time Is Greater than Reported

The Office of Personnel Management’s official time report is the best resource
available to understand the cost of official time and how it is used, but it has sev-
eral weaknesses. OPM only reports the payroll costs of official time. There are addi-
tional non-payroll costs associated with official time that OPM does not track or re-
port. Collective bargaining agreements between federal employers and unions fre-
quently require taxpayer funds to cover the cost of office space, telephones, and
travel for government employees using official time.xv

Another report does account for these costs at one agency. The Social Security Ad-
ministration (SSA) is required to produce an annual report on its union official time
activities. It gives a more complete picture of the costs deriving from official time
at the agency. In FY 2015, the value of official time in salary and benefits was $13.2
million. However, unlike the OPM study, the SSA report also calculates the cost of
travel and per diem, office space, telephones, supplies, interest, and arbitration ex-
penses associated with official time. These extra official time costs add up to $2.2
million, which is 15 percent of the total official time cost at the SSA.xvi If non-pay-
roll official time costs at all other agencies equaled 15 percent, it would increase the
total costs of official time in the federal government by $23 million.

Additionally, in 2014, the United States Government Accountability Office (GAO)
issued a report that criticized OPM’s accounting methods related to official time.xvii
The report found that the methodology used by OPM to estimate the cost of official
time is inaccurate. According to the GAO report, OPM estimates the cost of official
time by “multiplying each agency’s average salary as reported in EHRI [Enterprise
Human Resources Integration] for BU [bargaining unit] employees covered by offi-
cial time activities by the agency’s total reported official time hours.” Using a more
sound methodology that uses the actual salary of employees using official time, GAO
found at four of the six agencies it examined, official time costs are about 15 percent
higher than the OPM cost estimates.xviii

The same GAO report notes that OPM cannot affirm that agencies report official
time hours accurately.xix Two other GAO reports that investigate the Department
of Veterans Affairs and the National Labor Relations Board (NLRB) make similar
claims. Both of these reports state that official time hours and activity performed
are not accurately kept, and in some cases not reported xxat all.xxi It is more than
probable that if agencies accurately reported official time hours the total cost would
rise.

Official Time at the Department of Veterans Affairs
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Cost and use of official time at the Department of Veterans Affairs (VA) has
steadily increased in recent years. In 2008, according to OPM, federal employees
spent 774,679 hours on official time at a cost of $29.97 million. In 2012, the num-
bers jumped to 1.086 million hours, costing nearly $46.87 million, which amounts
to percentage increases of 40 percent and 36 percent, respectively, over the four year
period. In addition to the inflated use and cost over the years, the VA also has one
of the highest official time rates in the federal government.xxii

In addition to increasing use and costs of official time, Freedom of Information
Act requests reveal that over 200 VA employees-including over 80 who held nursing
positions-spent 100 percent of their time conducting union activities.

In June 2013, upon learning of the practice of official time at the VA, Senator Rob
Portman (R—-OH) and Tom Coburn (R—Okla.) wrote to Secretary of Veterans Affairs
Eric Shinseki, commenting:

Federal employees not serving veterans during official time could lead to the fail-
ure of VA’s top goals and the well-being of those who have sacrificed in the service
our nation, could be compromised.

Moreover, the recent decision to overtime “surge” to help eliminate the backlog
is troubling considering VA employees who should be completely dedicated to serv-
ing veterans are authorized for large amounts of official time. Accepting policies
that foster poor personnel management practices in a critical period of VA’s history
will undoubtedly negatively impact veterans who could have otherwise been served
by taxpayer dollars now reserved for federal employee overtime pay. .

[TThis time of sequestration and tight budgets, it is important to know how so
many employees can be spared to serve the interest of outside groups, instead of
carrying out jobs that are essential to the health, safety and transition of our na-
tion’s veterans.

Documents show that your department recently employed at least 85 VA nurses,
some with six-figure salaries, who were in 100 percent official time status. At the
same time, the department is recruiting more people to fill open nursing positions.
USA Jobs currently has openings for hundreds of nursing positions to be filled.xxiii

Echoing the statement of the Senators is the recent GAO report on official time
at the VA, which notes that the use of official time can cause staffing and sched-
uling challenges.xxiv

Worse, in the department’s master collective bargaining, VA employees are per-
mitted to use official time for lobbying instead of fulfilling the agency’s mission of
serving veterans.xxv

Official Time Enables Filing of Frivolous Grievances

Subsidizing union activity via official time gives union representatives the oppor-
tunity to file frivolous grievances and other appeals. This is a predictable outcome,
when union representatives are given a nearly unlimited amount of official time to
prepare, file, and defend federal employees in any kind of appeals procedure.

Of 4,300 grievances filed before the Federal Labor Relations Authority in FY
2012, unions initiated over 90 percent. Only 20 percent proceeded to trial before an
FLRA administrative law judge, and of those, the FLRA found an actual violation
of the CSRA in only 13 instances-or .003 percent of the 4,300 charges filed.xxvi

It is also important to note, that when cases come before the FLRA, taxpayers
pay for all costs associated with grievances, unfair labor practice filings, and other
representation matters.xxvii Official time pays union representatives to work on be-
half of the employee, not taxpayers. Tax dollars also pay any and all expenses in-
curred by the agency, arbitrators, and employees. This is a costly perk when only
.003 percent of all grievances result in actual violations.xxviii

Federal Labor Relations Authority member Patrick Pizzella notes several exam-
ples of conspicuously frivolous grievances that, if not for official time, would likely
never be filed. In a case where union officials of an American Federation of Govern-
ment Employees Border Patrol local were granted official time, “the taxpayers paid
for the parties to bicker over whether the agency or the union should pay the cost
of leftover food from a union-sponsored event that had lower-than-expected attend-
ance purportedly because the agency would not permit the union to use its public
address system.”xxix

In another grievance, officials of the Federal Union of Scientists and Engineers
asked the FLRA “to resolve whether an agency was required to bargain over the
union’s request to place an American flag near the entrance of a cafeteria.”xx

A recent grievance before the FLRA involved employees at a Social Security Ad-
ministration teleservice center in Indiana. One day they reported to work and the
“heating system was not operating to capacity and that the ambient air temperature
in the office was sixty-five degrees. The Agency swiftly reported the problem to the



55

building owners and the temperature was raised to sixty-seven degrees by 10:15
a.m. and sixty-eight degrees by 1:00p.m.”xxxi AFGE, the SSA employees’ union, im-
mediately filed a grievance, arguing that the SSA “failed to make ‘every reasonable
effort’ and should have considered additional ‘appropriate arrangements’ such as
‘bringing in supplemental heat/cooling equipment or closing the office and granting
employees administrative leave.”xxxii

Lobbying on Official Time

Like all other individuals or organizations, federal employee unions have the right
to lobby government, but they should not do so at the taxpayer’s expense. Unfortu-
nately, the FLRA, on multiple occasions, has ruled that federal employees are al-
lowed to lobby government while using official time.

There are laws, such as the Anti-Lobbying Act, that prohibit federal employees
from engaging in political activity with the use of appropriated funds. Despite these
restrictions, the FLRA has permitted lobbying on official time and such provisions
appear in a number of collective bargaining agreements.

In 2000, the FLRA approved a proposal by the Association of Civilian Technicians,
which represents employees at the Department of Defense, to be granted official
time for lobbying purposes.xxxiii The decision appears to directly contradict section
8012 of the DOD appropriations law of 2000, which prohibits federal employees from
lobbying Congress:

None of the funds made available by this Act shall be used in any way, directly
or indirectly, to influence congressional action on any legislation or appropriation
matters pending before the Congress.xxxiv

Somehow, the FLRA determined that the use of official time to lobby Congress
does not conflict with the unambiguous text of the DOD appropriations law.

In the same decision, the FLRA decided that lobbying government on official time
does not run afoul of another law, the purpose of which is to prohibit lobbying with
appropriated money. The law states:

No part of the money appropriated by any enactment of Congress shall, in the
absence of express authorization by Congress, be used directly or indirectly to pay
for any personal service, advertisement, telegram, telephone, letter, printed or writ-
ten matter, or other device, intended or designed to influence in any manner a
Member of Congress, a jurisdiction, or an official of any government, to favor, adopt,
or oppose, by vote or otherwise, any legislation, law, ratification, policy, or appro-
priation, whether before or after the introduction of any bill, measure, or resolution
proposing such legislation, law, ratification, policy, or appropriation.xxxv

Notwithstanding efforts made by Congress to root out lobbying by federal employ-
ees while using tax dollars, as a general rule, lobbying on official time is permitted:

As a general proposition . unions may negotiate for official time to lobby Congress
on employment-related matters, as AFGE Local 12 and Dept. of Labor, 61 FLRA
209, 216 (2005), explained concerning Proposal 6, “lobbying Congress. Union rep-
resentatives shall be granted official time to lobby Congress concerning pending or
desired legislation affecting conditions of employment of bargaining unit employ-
ees.”xxxvi

In a number of cases, the FLRA has ruled to permit unions to negotiate for official
time for purposes of lobbying activity related to employee work conditions, including
at the Department of Veterans Affairs. xxxvii

Due to a lack of tracking the activity on, and reporting of, official time, it is un-
known how much time federal employees spend lobbying Congress on official time.
Failing to eliminate official time, greater restrictions should be placed on using offi-
cial time to lobby Congress.

Federal Employees use Official Time without Authorization

There are very few safeguards against unnecessary use of official time. One limi-
tation placed on official time is that collective bargaining agreements can require
supervisors to sign off on official time requests.xxxviii

However, according to an Inspector General audit of official time at the National
Labor Relations Board, employees regularly took official time without receiving au-
thorization from a supervisor.xxxix

The audit revealed a lack of control over official time usage. Upon inspection, the
audit found that the NLRB did not track the amount of time given and allowed em-
ployees to take official time without prior approval. The Inspector General found
that documentation for requesting and approving the use of official time was “gen-
erally not maintained.”
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The Inspector General reported:

We also found that the Agency could, but does not, record the use of official time
by bargaining unit employees in its payroll system. Instead, four different forms are
used to record official time information on a monthly basis. The forms do not match
the categories reported to OPM and compiling the figures for the report appears to
require a certain degree of estimation.x!

The Inspector General concludes:

Given the cost of the official time, the lack of oversight, and the disparity with
the Government-wide average, we question whether the amount of time used by
these officials meets the statutory test of reasonableness, necessity, and public inter-
est.xli

Conclusion

Official time is an unnecessary subsidy to federal employee unions that serves the
interests of unions and their members, not the public. The taxpayer does not receive
a direct benefit or any discernable consideration in return for the cost of official
time.

Congress should eliminate the federal union subsidy known as official time. Short
of that, detailed annual reporting of official time should be required and agencies
should improve their tracking of union activity. Taxpayers have a right to know how
much of their tax dollars are used to finance official time and what union activities
federal employees undertake instead of the job they were hired to do.
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Statements For The Record

CINDY BROWN BARNES

The following is Cindy Brown Barnes’ response to a question posed by
Representative O’Rourke during the February 16, 2017 hearing on the use
of official time for union activities at the Department of Veterans Affairs-
PpP.53-54 of the uncorrected hearing transcript. Please strike Ms. Barnes’
response, and replace with the following:

Response from 3-9-17: For our January 2017 report, we did not analyze the
amount of official time used by employees at agencies other than VA, and we did
not examine other agencies’ practices for tracking and recording unions’ use of offi-
cial time. According to OPM’s 2014 Labor-Management Relations in the Executive
Branch report, VA used the most official time in fiscal year 2012 compared to the
other agencies included in the report in terms of total hours. However, according
to the OPM report, VA had a lower rate of official time use expended per bargaining
unit employee compared to several other large agencies. The rate of official time use
is derived by dividing the total number of official time hours by the number of bar-
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gaining unit employees. For example, VA had a rate of 4.8 hours per bargaining
unit employee, compared to other large departments such as the Departments of the
Treasury and Transportation, which had a rate of approximately 7.3 and 6.4 hours
per bargaining unit employee, respectively.
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