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 VA regulations prohibit the Agency from providing timely access to care and services to 

some former servicemembers who are most at risk of suicide.  This arises when servicemembers 

acquired behavioral dysfunctions as a symptom of PTSD, TBI, or deployment stress, and where 

the military characterized such behavioral dysfunction as misconduct.  Many of these are 

servicemembers that the public would expect to receive care and support, including 

servicemembers who deployed to contingency operations or survived trauma.  The VA routinely 

denies care to these servicemembers because of their conduct in service. 

 This testimony describes the nexus between in-service misconduct and suicide risk, the 

delay and denial of VA care to this at-risk group, and the solutions available to Congress. 
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The Suicide Pipeline 

25% of active-duty suicide victims have a record 

of misconduct, but the VA denies eligibility to 80% 

of veterans discharged for misconduct. 

 

 

See text for citations to research 

 The Human Toll 

The VA knows the names of hundreds of people that 

were denied care due to misconduct and who later 

committed suicide.
1
  This can be avoided for 

veterans like these: 

T. H.
2
 

He deployed with the 82
nd

 Airborne for the first Gulf 

War, where he earned the CIB for clearing bunkers 

and did vehicle and casualty recovery on the 

“Highway of Death.”  After his return he started 

experiencing PTSD.  He attempted suicide once 

during service.  He felt that he was unable to receive 

care, and was denied permission to take leave to be 

cared for by his family.  He left anyway, and when 

he voluntarily returned he was given an OTH 

discharge.  He has attempted suicide twice since 

separation.  Still denied VA care. 

 

Kash Alvaro 
3
 

A soldier deployed to Afghanistan who acquired 

PTSD and TBI so severe that it triggered seizures and 

heart palpitations. He was given an OTH discharge 

while waiting for a medical separation.  His unit had 

not provided transportation to his medical 

appointments, had written that his seizures were 

faked, and had not approved his request to be 

assigned to a Warrior Transition Unit.  He was 

discharged after he had isolated himself in his 

apartment for two weeks.  Granted VA care only 

after media attention. 

 

T.W. 

He volunteered for the Marines and deployed to 

Vietnam twice.  He earned two purple hearts and 

was hospitalized for “nervous shock” on his first 

tour.  On his second, he had a breakdown and 

started a fight with MPs.  He was given an OTH 

discharge.  Without psychiatric care, he started 

illegal drug use, became homeless, and attempted 

suicide once.  Still denied VA care. 
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Competency of Swords to Plowshares to testify on this issue: 

  Swords to Plowshares has been assisting veterans with access to VA health care 

and related services for four decades.  This gives us a detailed, on-the-ground knowledge of how 

the VA’s administrative procedures operate. 

 Swords to Plowshares is a veterans service organization in San Francisco.
4
  Swords to 

Plowshares has been serving the veteran population since 1974.  From its inception it has served 

veterans marginalized by society and rejected by the VA: it served Vietnam veterans with PTSD 

before the VA recognized this as a condition; it has provided housing and assistance to homeless 

veterans since the 1980s; and it is one of the few organizations that have provided representation 

to veterans with so-called “bad paper”, discharges that are less than honorable and can interfere 

with access to VA benefits and civilian employment.  Swords to Plowshares currently operates 

emergency and permanent supportive housing to over 300 veterans a year; assists over 400 

veterans obtain other housing each year; has employment and training services; case 

management services; and provides legal services to over 400 veterans a year.
5
 

 Swords to Plowshares has worked extensively with veterans seeking access to VA health 

care.  For homeless veterans, access to VA health care is the most important benefit that the VA 

offers.  Our legal staff helps veterans obtain access to VA health care through direct advocacy 

with VA hospitals, through VBA claims, and through petitioning the DOD for a review of 

discharge characterization.  This gives us a close understanding of the law around both VA 

eligibility and discharge review, as well experience with how they affect veterans in practice. 
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TESTIMONY 

 

The rate of suicide for veterans outside of VA care is increasing.  In 2010, veterans 

outside of VA care were committing suicide 30% more frequently than those enrolled in VA 

care.
6
  Excluding a servicemember from the VA increases the chance that this servicemember 

will commit suicide.  The VA is failing in its mission to prevent suicide among veterans by 

denying life-saving care to a high-risk group of servicemembers. 

Section I explains why veterans at risk of suicide are at high risk of receiving a 

misconduct discharge.  Section II explains how the VA excludes the large majority of veterans in 

this situation.  Section III explains who this increases suicide risk.  Section IV proposes solutions 

to this problem, including suggested legislative text on page 11. 

 

I. Why servicemembers at risk of suicide are likely to receive misconduct discharges 

Congress has given the VA responsibility for deciding which servicemembers should be 

granted “veteran” status and therefore be eligible for health care when they have been discharged 

for misconduct.  The number of servicemembers separated with discharges that put them at risk 

of VA delays varies between 9% in 2002 and 4% in 2011.  It also varies by service: in 2011 the 

Marine Corps discharged 8% in this way while the Air Force discharged less than 1% in this 

way.  The largest number of affected discharges are those characterized as “Other Than 

Honorable” (OTH).  From 2001 to 2011, 115,000 servicemembers received OTH discharges.
7
  

Not all misconduct discharges are justly awarded. There are many cases of 

servicemembers with mental health disabilities acquired in service, some exhibiting suicidal risk, 

whose service does not necessarily protect them from receiving misconduct discharges 

characterized as “Other Than Honorable.”  These servicemembers, at high risk of suicide, are 

likely to be denied VA care. 

Mental health disabilities acquired in service may lead to misconduct discharges 

 The misconduct that leads to an OTH discharge is often behavior symptomatic of 

acquired mental health disorders such as Post-Traumatic Stress or Traumatic Brain Injury.  For 

example, Marines with PTSD from combat exposure are 11 times as likely to be separated with a 

misconduct discharge.
8
  This section explains how that happens. 

 PTSD, TBI, and Major Depression produce behavioral dysfunction through an 

exaggerated startle response, inability to control reflexive behavior, irritability, or attraction to 

high-risk behavior.
9
  Some of the medicines used to treat the conditions may induce fatigue or 
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lethargy that also interferes with basic functioning.  In fact, interference with social and 

occupational functioning is a primary measure of the severity of these conditions.
10

 

 For servicemembers on active duty, these behavioral disorders may result in infractions 

of unit discipline.  This may include non-prescription drug use as a form of self-medication, 

aggression towards co-workers or family members, or impairment as side effects of prescription 

drug use.  Any of this conduct may be a basis for misconduct discharges characterized as “Other 

Than Honorable” (OTH) or “Bad Conduct” (BCD).   

 These behavioral disorders are not always recognized by the services as symptoms of 

acquired mental health disorders.  The servicemember may not yet be diagnosed, or the 

command may not believe that the conduct is due to in-service trauma.  If the military service is 

in the process of separating the servicemember for a disability, the services may suspend the 

medical separation process and give an immediate misconduct discharge if any misconduct 

occurs and the servicemember volunteers to be separated rather than be court-martialed.
11

  A 

2012 Army study found that the commander of Warrior Transition Units at Ft. Bliss showed a 

“primary attitude” that was “punitive, like a correctional facility.”
 12

   

These same mental health disabilities increase suicide risk 

The same mental health disabilities that may lead to misconduct discharges are associated 

with increased suicide risk.
13

  PTSD in veterans is associated with elevated suicide risk both for 

those with PTSD diagnoses
14

 and those with PTSD symptoms that fall below the threshold for a 

PTSD diagnosis.
15

  Veterans with TBI are 55% more likely to die by suicide.
16

  Service members 

with prior deployments are more likely to attempt suicide, even when controlling for the 

existence of other mental health disorders.
17,

 
18

  Other predictors of suicide risk also involve 

behavioral dysfunction, such as Major Depressive Disorder, Substance Abuse, and Intermittent 

Explosive Disorder.
19

 

Direct evidence linking misconduct discharges to suicide risk 

 Self-harm is often the culmination of a progression that starts with disciplinary 

infractions and proceeds to more major misconduct.  This has been acknowledged by some of the 

services
20

 and has been shown in data: 25% of suicide victims have some record of in-service 

misconduct.
21

  When that misconduct occurred during service, they may have received 

discharges that interfere with their access to timely VA care.  

 Both anecdotal evidence and official policy show that the military services have 

discharged servicemembers for misconduct when they should have been retained.  According to 

a 2010 report on suicide in the Army, one of its strategies for deterring suicidal behavior is 

aggressive citation and investigation of behavioral disorder that results in misconduct, and 

separation from the service when it arises.
22

  In other words, it is the Army’s policy to give 



 Page 6 

 

misconduct discharges to the servicemembers most at risk of suicide.  They then become the 

VA’s responsibility. 

II. How the VA denies and delays care to servicemembers with misconduct discharges 

Denial of care under VA standards 

 Not all those who served are recognized by the VA as veterans.  A servicemember is only 

a veteran in the eyes of the VA if they were discharged “under conditions other than 

dishonorable.”
23

  This does not refer to a Dishonorable Discharge provided by the service.  It 

refers to an overall judgment of the quality of service to be made by the VA after separation from 

the military.  Congress has never defined for the VA what service should be treated as 

“dishonorable”
24

, leaving it to the VA to define this term through regulation and adjudication. 

 Under current standards, the VA has very broad discretion to determine whether service 

was “under conditions other than dishonorable” if the servicemember’s discharge was “Other 

Than Honorable” or “Bad Conduct.”
25

  According to its current regulations, the VA decides that 

service was dishonorable if misconduct was “willful and persistent” or if it involved “moral 

turpitude.”
26

  The standard is very low.  Misconduct can be “willful and persistent” if it involved 

only two incidents of misconduct or if it was a single episode of unauthorized absence.   

 The VA is not required to consider whether in-service misconduct was due to deployment 

or mental health disabilities.  The VA may overlook “minor” misconduct if service was 

“otherwise faithful, honest and meritorious.”
27

  However, deployment to a contingency 

operation, or several deployments, is not considered “meritorious” service by the VA because 

this was merely the servicemember’s assigned duty.
28

  The VA only considers deployment to be 

“meritorious” if there were documents acts of exceptional conduct.  There are no other 

provisions in VA regulation or policy that require it to consider mitigating circumstances when 

deciding if misconduct was “dishonorable.”
29

 

 In practice, the VA finds that most service that ends in an OTH discharge was 

dishonorable: 80% of its decisions deny “veteran” status.
30

 

Delay of care under VA procedures 

 For servicemembers given OTH or BCD discharges, the VA presumes that they are not 

veterans until shown otherwise.  When a servicemember appears at a VHA facility requesting 

services, his or her status is “non-veteran” and the initial response of VHA staff to 

servicemembers with OTH or BCD discharges is denial.  We have heard directly and second-

hand from clients that VA staff respond to requests for services by saying “you are not a veteran” 

and “you are dishonorable.”  This is premature, as the VA has not yet determined whether their 
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service was dishonorable.  It also discourages servicemembers, particularly those at risk of 

suicide, from further pursuing eligibility for care. 

 The VA is required to evaluate service whenever a potentially ineligible servicemember 

seeks benefits; however, VHA personnel routinely violate this policy.  VHA policy instructs 

Eligibility and Enrollment staff to initiate a request to the VBA to evaluate the service of people 

with OTH or BCD discharges.
31

  However, VHA staff at the San Francisco VAMC have told us 

directly that they do not do so.  Instead, they advise the servicemember to seek a discharge 

upgrade from the military service; they do not even inform servicemembers of the VA’s duty to 

evaluate their service.  When our staff have specifically requested that they initiate this process 

for servicemembers, VHA staff have refused to do so and have proceeded only after the 

involvement of an attorney.  For servicemembers that do not seek the help of an advocate, VHA 

staff are effectively denying all eligibility, denying even the possibility of recognition as a 

“veteran.”  

 If a servicemember insists on having his eligibility reviewed, that request will be handled 

in the slowest adjudication track.  The task of determining “veteran” status is considered an 

“Administrative Adjudication” by the VBA.  These issues are handled by “non-rating” teams.  

The VBA has shifted staff onto “rating” teams in response to the claims backlog, leaving “non-

rating” teams understaffed.  Currently, issues in the “non-rating” team are taking twice as long as 

“rating” issues.
32

  Therefore VA compensation claims, as slow as they are, are handled twice as 

fast as the question of whether a servicemember is even a “veteran.”  At the Oakland Regional 

Office, these issues take an average of about two and a half years to complete. 

The VA does not provide medical care while it performs an evaluation of service.
33

  The 

VHA has discretion to provide care on a “humanitarian basis” if the servicemember signs a 

contract agreeing to pay for the services if required;
34

 however, the VHA does not routinely offer 

this while the VA is evaluating character of discharge.
35

  For urgent services, such as emergency 

psychiatric care and emergency homeless services, this delay amounts to a denial of the service 

sought. 

 

III. Why the VA’s practice increases the risk of veteran suicide 

 The data above shows the correlation between suicide risk, in-service misconduct, and 

denial of access to VA care: deployment increases risk of PTSD, TBI and substance abuse; all of 

those conditions increase the risk of receiving a misconduct discharge; and those conditions also 

increase risk of suicide.  Therefore for the VA’s denial and delay of care for veterans with 

misconduct disproportionately affects servicemember at risk of suicide. 

 Exclusion from VA care further increases risk of suicide.  The VA’s successful suicide 

prevention efforts have lowered the rate of suicide among veterans enrolled in VA care.
36

  

However, the rate of suicide for veterans outside of VA care is increasing.  In 2010, the latest 
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data available, veterans outside of VA care were committing suicide 30% more frequently than 

those enrolled in VA care.
 37

  Excluding a servicemember from the VA increases the chance that 

this servicemember will commit suicide. 

 The VA knows these people by name.  The VA has a list of servicemembers who have 

committed suicide, based on state death reports.  Some of them at some time asked the VA to 

evaluate their service and grant them VA care.   The VA rejected them 85% of the time.
38

  That 

means the VA turned away at least 448 servicemembers who went on to commit suicide.  The 

actual number is certainly higher, because the VA list does not collect deaths from all states, and 

because it doesn’t include people who sought care at VA hospitals and where the staff turned 

them away without filing an eligibility request. 

 

IV. Solutions 

Providing timely care to suicidal veterans with misconduct discharges requires four 

solutions.  These do not require large changes to VA obligations and would align VA practice 

with public expectations. 

  

1. Issue: The VA denies most requests for assistance regardless of whether their 

condition was related to in-service mental health conditions and regardless of whether 

the servicemember had significant deployment service. 

 

Solution: The VA should enact presumptions to give the benefit of the doubt to 

certain categories of servicemembers most at need of care: those who mental 

health disabilities acquired in service and those who were deployed to 

contingency operations.  See below for suggested text.  The VA should presume that 

they served under conditions other than dishonorable unless evidence clearly shows 

otherwise.  Effectively, this requires the VA to consider whether the misconduct that 

led to the discharge was the result of a mental health disorder, and it requires the VA 

to give credit for the inherently laudable service of a contingency deployment.  

Creating this clear rule would also accelerate the decision-making process by 

reducing the amount of investigation required of VA raters and provide immediate 

care to those most at risk of suicide.   

 

2. Issue: The VA does not provide care prior to deciding whether service was “under 

conditions other than dishonorable.”   

 

Solution: The VA should be instructed to provide health care and housing 

assistance to servicemembers pending original determination of “veteran” 
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status.  See below for suggested text.  Anyone who enlisted and served deserves the 

benefit of the doubt, and they should not be denied health care for years waiting for 

the VA to decide whether they are veterans. This will allow the VA to provide 

essential care immediately, without delaying care while it evaluates character of 

discharge, ensuring that no servicemembers at risk of suicide are turned away or left 

on the street merely because of a bureaucratic delay. 

 

3. Issue: The VHA routinely fails to initiate a decision. 

 

Solution: The VHA should automatically start a request for a “Character of 

Service” determination when a servicemember with an OTH or BCD discharge 

requests health care.  While this is already official VHA policy, this is routinely 

ignored.  It is more likely that this will be followed if the VA enacts the provision 

recommended above. 

 

4. Issue: The VBA places those decision it its slowest decision-making lane.   

 

Solution: The decision of whether someone is even a veteran should be a priority 

for the VA.  Whether a servicemember is even a “veteran” is a fundamental question 

that deserves to be prioritized.  The VA should create a “Flash” for claims with this 

issue and move them into expedited lanes. 

 

 These solutions would not require a major change to current VA obligations.  There is a 

relatively small number of servicemembers who receive discharges that make the presumptively 

ineligible for VA care: from 2001 to present, about 6% of servicemembers received OTH or 

BCD discharges.  The eligibility changes proposed above would create presumptions of 

eligibility for the subset of these who were deployed to contingency operations or who have a 

mental health condition acquired in service.  This is not a significant increase in the number of 

people under VA care, but it will disproportionately target the servicemembers at risk of suicide. 

 The solutions would align VA practice with public expectations.  In our experience, the 

public is unaware that servicemembers who deployed to combat or who have severe disabilities 

might not be eligible for VA support.   

 

V. Conclusion 

 Our current wars have created tens of thousands of people injured by the conditions of 

their service.  Often this results in behavioral disorders that may appear as “misconduct” to their 

chains of command.  There is a pipeline from in-service mental health trauma to behavioral 

dysfunction to misconduct discharge, and it ends with veterans at risk of suicide denied access to 
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VA support. The VA’s administrative processes deny immediate care to these servicemembers, 

and creates bureaucratic barriers to critical care that can save lives.  Certain behavior may be 

incompatible with continued military service, but we also recognize that those servicemembers 

who once served honorably deserve and need our support after they separate.  Congress gave the 

VA the duty to extend services to those servicemembers.  Their slow bureaucratic process and 

their refusal to follow their own rules effectively deny care and dignity to those servicemembers.  

They deserve better.  
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SUGGESTED LEGISLATIVE TEXT 

 

 

SEC. __.  EVALUATION OF VA ELIGIBILTY FOR SERVICEMEMBERS WITH MENTAL 

HEALTH DISABILITIES OR WITH SERVICE IN CONTINGENCY OPERATIONS. 

(a) Section 5303B is added: “Evaluation of conditions of discharge – 

 

(1) Servicemembers who acquired mental health disabilities during service shall be 

presumed to have served under conditions other than dishonorable in the absence 

of clear and convincing evidence to the contrary.   

 

(2) Servicemembers who were deployed to a contingency operation shall be 

presumed to have been discharged under conditions other than dishonorable in the 

absence of clear and convincing evidence to the contrary. 

 

(3) The presumptions in this section do not overcome the prohibitions in 38 USC 

5303(a). 

 

(b) Tentative eligibility for essential care – The VA shall extend benefits under Chapter 17 

and Chapter 20 to former servicemembers pending the outcome of character of discharge 

determinations.  No overpayments will be assessed for services provided during this 

period. 
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