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I thank Chairman Nadler and Ranking Member Jordan of the U.S. House Committee on
the Judiciary, and Chairman Cohen and Ranking Member Johnson of the Subcommittee on the
Constitution, Civil Rights and Civil Liberties, for inviting me to submit this statement to address
the hearing on Potential Remedies for Unlawful Evictions in Federal Emergency Areas. My
name is Katy Ramsey Mason, and I am an Assistant Professor of Law and Director of the
Medical-Legal Partnership Clinic at the University of Memphis Cecil C. Humphreys School of
Law. I have represented low-income tenants facing eviction in Wisconsin, New York, and
Tennessee, and my scholarship focuses on landlord-tenant law, the eviction court process, and
poverty law.

Since the COVID-19 pandemic began in March 2020, millions of Americans, many of
them low-income people of color, have been put at risk of eviction due to nonpayment of rent as
a result of the devastating financial impacts of the pandemic. Recent estimates suggest that
around 11 million Americans are behind on rental payments, despite millions of dollars of
federal funding that has been allocated through the pandemic stimulus bills.! Early on in this
crisis, governments at all levels — local, state, and federal — recognized the severe risks of
spreading COVID-19 that were associated with housing displacement, and imposed various
restrictions and moratoriums on evictions. Unfortunately, illegal evictions — where landlords take
the law into their own hands to drive tenants out of rental properties — are an ongoing problem.
The issue is particularly serious during a time of national emergency like the COVID-19
pandemic, when displaced and homeless people are especially vulnerable to contracting and
spreading the virus. It is critical that Congress act to address this problem, and H.R. 1451 will
provide important protections for tenants at risk of being illegally evicted.

History of Landlord Self-Help and the Summary Eviction Process

Eviction procedures are governed almost entirely by state and local law. Like many
apsects of U.S. law, eviction law and procedure has its roots in English statutory and common
law. In feudal England, landlords were allowed to utilize a variety of self-help remedies if a
tenant defaulted on their obligation to pay rent, including seizing the tenant’s personal property
and/or “enter[ing] the premises and us[ing] force short of death or bodily harm to repossess their
property.” Gradually, English law began to impose limits on self-help by landlords, largely out
of concern over the violence and breaches of the peace that accompanied self-help repossession.?

From the beginning, American landlord-tenant law has taken a dim view of landlord self-
help in the context of evictions.* Courts expressed concern about the violence and other harm
that could result from landlords attempting to regain possession of property without legal or
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judicial oversight.’ In order to provide landlords with an efficient alternative to self-help, by the
mid-twentieth century, all 50 states had adopted a summary court process for evictions.®
Additionally, two model laws promulgated in the 1960s and 1970s, the Restatement (Second) of
Property and the Uniform Residential Landlord-Tenant Act, recommended that summary
proceedings be the exclusive method of resolving disputes related to possession.” Courts and
legislatures concluded that extra-judicial self-help created more problems than it resolved, and
that the summary eviction court process was a more effective and safe alternative for landlords
who wished to regain possession of real property quickly.® Today, nearly every state explicitly
prohibits self-help evictions by statute or case law, and “[v]irtually all give tenants the right to
recover damages if landlords resort to self-help.” There is no jurisdiction in the United States
where landlord self-help is the favored approach to settle disputes of possession of rental

property.
Evictions and the Affordable Housing Crisis

Even before the pandemic began in 2020, evictions were at a crisis level. Each year,
millions of residential tenants across the country are at risk of being evicted, most of them for
nonpayment of rent.!? This goes hand-in-hand with the lack of safe and affordable housing for
low-income tenants; most poor tenants spend at least half of their income on housing and
utilities.!! Professor Matthew Desmond, a leading eviction researcher, has shown that Black
women with children are at the highest risk of eviction of any renting population.'? People of
color are generally at higher risk of eviction than their White counterparts,'® and this corresponds
with who has been most affected by the COVID-19 pandemic.!* People of color have been more
likely to get sick, be hospitalized, and die from COVID,!> and also to suffer the economic
consequences of the pandemic, including job and income loss and food and housing insecurity.!®

5 See McCauley v. Weller, 12 Cal. 500, 527 (1859) (stating that California’s forcible entry and detainer statute “was
intended to prevent bloodshed, violence and breaches of the peace, too likely to result from wrongful entries into the
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help ... would be to invite and sanction violence”).
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Eviction, legal or illegal, carries serious consequences for tenants that can continue for
years afterwards. Professor Desmond’s research has demonstrated that eviction is not simply a
consequence of poverty; it often results in increased poverty and material hardship for tenants.
Following an eviction, finding housing is even more challenging, since many landlords who
check credit reports or court records will refuse to rent to tenants who have had eviction cases
filed or judgments entered against them.'® This can impact tenants whose landlords resorted to
self-help as well, since many landlords who take matters into their own hands will have at least
filed an eviction case in court. Relatedly, eviction can result in long-term consequences for a
tenant’s credit history. Landlords often report eviction judgments, especially monetary
judgments, to credit bureaus, and those reports can stay on tenants’ credit histories for years.!”
Even for tenants who manage to avoid a judgment in court, just the filing itself can have a
negative impact on their ability to find new housing, since many prospective landlords will not
distinguish between eviction filings and eviction judgments.?° In situations where the eviction
does get reported to credit bureaus, it can negatively impact the tenant’s ability to find
employment or qualify for student loans.?!

17

Moreover, since Black women with children are most likely to be evicted, the
consequences of eviction lie not just with the parents, but with the children as well. If families
are evicted and become homeless, children’s educational progress is likely to be disrupted, as the
family may no longer reside in the district where the child was previously attending school or the
family may not have transportation to get the student to school.?? If students are homeless for an
extended period of time, they may be relocating frequently and may not be able to attend school
regularly.? In fact, studies have shown that children who are homeless are significantly less
likely to be functioning at grade level than their non-homeless peers.?* Eviction has traumatic
and long-lasting legal, social, and health consequences for tenants and children.

1llegal Self-Help Evictions and the Pandemic

Despite the required use of judicial processes to remove tenants from rental properties,
landlords too often still resort to illegal self-help evictions. While it is difficult to know exactly
how many tenants are illegally evicted since there is usually no paper trail, research suggestions
that it is very common. Matthew Desmond’s research in Milwaukee shows that nearly half of
forced moves by tenants were the result of informal evictions, which includes “when a landlord
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simply tells a family to leave, or changes the locks.”?* Unfortunately, this has likely increased
during the pandemic.

After the COVID-19 pandemic began in March 2020, local governments, states, and the
federal government imposed various restrictions and moratoriums on landlords seeking to evict
tenants during the public health crisis. Across the country, the mishmash of varied requirements
and protections caused confusion among tenants, landlords, and attorneys, but landlords also
quickly grew frustrated with what some perceived to be unlawful limits on their property
rights.?® Some landlords, unable to obtain lawful eviction judgments and orders from courts, took
matters into their own hands and utilized illegal self-help methods. In June 2020, the National
Housing Law Project surveyed legal aid attorneys around the country, and 91% reported illegal
evictions in their areas.?” News stories have also documented tenants’ claims of illegal evictions,
including stories of landlords changing locks, cutting off utilities, and threatening tenants to try
to get them to move out.?®

While illegal evictions are common during non-emergency times, the pandemic has lent
even more urgency to this issue. On September 4, 2020, the CDC issued an order preventing
landlords from evicting tenants for nonpayment of rent if the tenant submitted a declaration to
the landlord asserting the protections.?” In its lengthy justification for this extraordinary step, the
CDC drew a clear link between housing displacement and the spread of the COVID-19 virus.
Since many people who are evicted end up moving in with friends or family, at least temporarily,
eviction can lead to overcrowded housing conditions.*? Additionally, residents of homeless
shelters were also at greater risk of contracting and spreading the virus.’! During times when all
of the public health advice is that people should stay home in order to avoid the virus, it is
necessary for the federal government to do everything it can to address the problem of housing
displacement, including illegal evictions.

Existing Illegal Self-Help Eviction Protections
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There are some existing protections against illegal self-help eviction at both the federal
and state levels. Since the beginning of the pandemic, the federal government has imposed two
important restrictions on evictions during the pandemic. The first was the eviction moratorium
contained in the CARES Act, which prevented public housing authorities and owners of
properties with federally backed mortgages or where tenants received federal housing subsidies
from initiating or continuing eviction actions against tenants through July 25, 2020.32 The second
was the CDC’s order, first issued on September 4, 2020, and extended by Congress and the CDC
several times, so that its current expiration date is June 30, 2021.2* The CDC Order prevents
landlords whose tenants submit a declaration stating that they are eligible for the protections of
the order from evicting tenants before the expiration of the order.>* In each of the three major
stimulus bills passed since the pandemic began, Congress has also allocated funding to be used
to make payments to landlords on behalf of tenants who have fallen behind on rent during the
pandemic.®

In addition to the pandemic protections at the federal level, many states provide a
statutory cause of action for tenants whose landlords have resorted to illegal self-help to regain
possession of rental properties. For example, Tennessee’s version of the Uniform Residential
Landlord-Tenant Act states, “If the landlord unlawfully removes or excludes the tenant from the
premises or willfully diminishes services to the tenant by interrupting essential services as
provided in the rental agreement to the tenant, the tenant may recover possession or terminate the
rental agreement and, in either case, recover actual damages sustained by the tenant, and punitive
damages where appropriate, plus a reasonable attorney’s fee [...].”*¢ This statute allows a tenant
who has been illegally evicted by a landlord to bring a cause of action and seek damages.

However, while this remedy is technically available to illegally evicted tenants, from a
practical standpoint, it is often difficult, if not impossible, for tenants to effectively assert these
claims in court. Many residential tenants are low-income, and cannot afford to hire private
attorneys to represent them in court.’” While many low-income tenants would qualify for free
legal services, there is a significant civil justice gap in the United States. Across the country,
only about 10 percent of tenants are able to obtain legal representation in eviction proceedings,
compared to 90 percent of landlords.?® In some cities, like Memphis, the percentage of tenants

32 CARES Act, Pub. L. No. 116-136, § 4024, 134 Stat. 281 (2020).

33 CDC Order.
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with lawyers in eviction cases is below 5 percent.’® This makes it extremely difficult for tenants,
especially those who have been recently evicted, to secure the advice of an attorney when
bringing a claim against a landlord.

H.R. 1451 and Congressional Action

H.R. 1451 would provide important protections for tenants who have been illegally
evicted that are not currently available under state law, and would fill some of the enforcement
gaps left by previous federal emergency tenant protection measures, including the CARES Act.*°
First, the conduct that H.R. 1451 contemplates as illegal self-help is broader than what many
states currently prohibit under illegal ouster statutes, but reflects the reality that many tenants
experience. While nearly all states allow tenants to sue landlords for damages if they have been
illegally evicted, not every state defines explicitly the conduct that constitutes unlawful self-
help.*! H.R. 1451 specifically lists the types of self-help actions by landlords that are prohibited,
and includes things like landlord harassment and intimidation and purposeful neglect of the
property, if those things are done with the purpose of making the tenant leave the property.*?
Since state law can vary so widely in defining prohibited conduct, H.R. 1451 would help to
provide clarity and uniformity across the country during times of national emergency.

Second, H.R. 1451 provides multiple mechanisms for enforcement, which is an important
feature that has been partially or entirely absent from previous federal tenant protection efforts,
including the CARES Act and the CDC Order. The CARES Act contained no enforcement
mechanism for violators of its eviction moratorium, leaving tenants who were evicted in
violation of that law without any clear path to assert an illegal eviction claim against their
landlords.* The CDC Order contained criminal penalties for violators and charged the Justice
Department with “initiat[ing] criminal proceedings as appropriate,” but provided no information
about how to make the Justice Department aware of violations.** Additionally, state courts
implemented varying interpretations of the CDC Order, and there has been little to no
enforcement of the Order by the Justice Department.*> H.R. 1451 allows for a comprehensive
enforcement scheme, which will go far towards making the law effective in its purpose. With
both a private right of action and Attorney General enforcement, compliance would be
encouraged, bad actors will be deterred, and tenants who are illegally evicted during times of
national emergency will have a better chance of obtaining relief.*
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Finally, the COVID-19 pandemic has shown that Congressional action is necessary in
order to effectively protect vulnerable tenants during national crises. The most comprehensive
tenant protection measure of the current pandemic came not from Congress but from the CDC.
While it is commendable that the CDC imposed such robust restrictions on evictions, the CDC
Order has been vulnerable to legal challenges as an agency directive that a statute would not
have been. At least four federal courts have issued orders invalidating the CDC Order, largely on
the grounds that the agency overstepped its authority.*” Currently, the Western District of
Tennessee, which includes Memphis, is the only jurisdiction in the country where the CDC
Order is not in effect, and it remains to be seen whether the CDC will extend the order again
beyond its current expiration date of June 30, 2021. If H.R. 1451 becomes law, it will provide
important protections to tenants during similar national emergencies, but will not be subject to
the same types of legal challenges that the CDC Order has been.

It is imperative for Congress to address the ongoing problem of illegal self-help evictions
and act to protect tenants who are most at risk.

47 See Terkel v. Centers for Disease Control & Prevention, 2021 WL 742877 (E.D. Tex. Feb. 25, 2021); Skyworks,
Ltd. v. Centers for Disease Control & Prevention, 2021 WL 911720 (N.D. Ohio March 10, 2021); Tiger Lily LLC v.
U.S. Dep’t of Housing & Urb. Dev., 2021 WL 1171887 (W.D. Tenn. March 15,2021); Alabama Assoc. of Realtors
v. US. Dep’t of Health & Human Service, 2021 WL 2221646 (D.C. Cir. May 5, 2021).



