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Mr. Chairman and Members of the Subcommittee: Thank you for inviting me to
testify about presidential clemency and opportunities for reform. It is an honor to appear
before you.

In my remarks today, I would like to start by explaining why clemency is a
critical safety valve in the federal system. I will then turn to the deficiencies with the way
federal clemency currently is administered. The first set of problems revolve around
having the Department of Justice play a gatekeeping role in the formal process for
clemency review. The second set of issues are associated with the way in which
presidents can bypass any formal process and use clemency as a means to reward
political supporters and cronies. Finally, I will suggest possible reforms.

Some problems are easier to fix than others. The issues of DOJ bias, a backlog of
cases, and chronically low grant rates are problems that can be solved through
institutional design changes and legislative enactments that are within Congress’s power
and that do not violate the president’s authority under the Constitution.

It is harder to address the problem of presidents giving grants to their political
allies and benefactors. Congress cannot tell a president how to exercise the clemency
power. At the end of the day, particular grants are questions of presidential judgment and
discretion. The Framers assumed we would elect leaders with the wisdom and values to
use this great power wisely and, if and when they did not, that we would hold them
accountable for it at the ballot box and in the judgment of history.

I. Why Clemency is Important

The Pardon Clause of the Constitution vests the President with the “Power to Grant
Reprieves and Pardons for Offenses against the United States, except in Cases of
Impeachment.”! The most common clemency grants given by presidents have been
pardons and commutations.> A pardon removes the legal consequences of a conviction,
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and it may be granted either before or after individuals begin their sentences. It can even
be granted before an individual is convicted or even tried; it is permissible anytime after a
crime has occurred. Typically, however, pardons have been granted some time after a
sentence has been served in full and the individual has a demonstrable record of law-
abiding behavior.? Pardons “restore[] those civil and political rights that were forfeited by
reason of the conviction, most of which are a matter of state law, and remove[] statutory
disabilities imposed by reason of having committed the offense.”* A commutation, in
contrast, does not erase all the consequences of a conviction and instead is a reduction in
an individual’s sentence.’

Commutations and pardons are both essential checks on federal government
overreach and critical mechanisms to improve public safety and curb disproportionate
punishments.

Commutations are critical because Congress abolished parole in 1984,5 thus
eliminating the major avenue that individuals previously pursued to seek reductions in
their sentences. At the time it was abolished, several witnesses told Congress that
clemency would need to play a renewed role in correcting excessive sentences.’ That
need has grown even more acute because of the many mandatory minimum sentences
Congress has passed, which have created numerous cases of disproportionate sentences
being imposed without any opportunity for a judicial check. Mandatory minimums have
been particularly prevalent for drug offenses, where the trigger for the minimum is based
on the drug’s type and quantity. But quantity is a poor proxy for culpability because of
the way conspiracy law operates; everyone in a conspiracy is held responsible for all the
reasonably foreseeable quantities, whether they are the kingpin or a low-level courier.
Congress set the quantities with the kingpins in mind, but most of the people actually
sentenced under mandatory minimum laws are low-level participants. It is hardly
surprising that numerous commutations granted by recent presidents have come in cases
involving mandatory minimum sentences.®

Congress recently acknowledged that many of its mandatory minimums went too
far in the First Step Act. But it failed to make most of its changes retroactive, thus leaving
clemency as the only avenue of relief for the thousands of people still serving sentences
under old mandatory minimums that would not be issued today.

Pardons are likewise essential because there is no other mechanism at the federal
level for an individual to seek relief from collateral consequences of convictions or to
signify their rehabilitation. In the absence of a pardon, individuals face many collateral
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consequences of convictions, even long after they have completed their sentence and
demonstrated law-abiding behavior. Federal convictions preclude individuals from a host
of jobs and are grounds for denying or revoking occupational licenses.” Federal
convictions also make individuals ineligible for public housing, welfare assistance, and
food stamps, all of which are often critical transitional tools for individuals trying to
reenter society after terms of incarceration.!® A pardon can eliminate these barriers, and,
in the process, promote public safety by easing the path to successful reentry. Pardons
can also restore voting rights and the ability of an individual to serve on a jury or in the
military or to possess firearms. There is no other mechanism available aside from a
pardon to mitigate these collateral consequences of convictions.

IL. Flaws in the Current Administration of Clemency

Although commutations and pardons are critically important mechanisms for
ensuring proportionate sentences and easing the burdens of collateral consequences, they
are exceedingly difficult to obtain under the current application process. The current
formal clemency process involves seven stages of review, the first four of which are all in
the Department of Justice — the same agency that brought the prosecution in the first
instance. DOJ’s main mission is law enforcement, so asking that agency to flip
perspectives and think of sentence correction and redemption is no small request.
Effectively, each clemency application becomes “a potential challenge to the law
enforcement policies underlying the conviction.”!! It is all the more difficult when the
agency is reviewing its own prior judgments and the review is overseen by prosecutors.

A person seeking a commutation or pardon files an application with the Office of
the Pardon Attorney. A line attorney in that office seeks out the view of the prosecutor’s
office that charged the case and those views are given “considerable weight.”!? The odds
are already stacked against a petitioner because most of those prosecutors are disinclined
to see the case any differently than they did the first time around. If the line attorney in
the Office of the Pardon Attorney thinks the petition should be denied, it is unlikely the
petition will move any further. If the line attorney is inclined toward a grant, that just
means the petition moves on to the Pardon Attorney.'? If the application makes it through
those first two stages, it moves on to the Office of the Deputy Attorney General (DAG).

The DAG’s main line of work is supervising federal prosecutors, so the DAG is
not exactly predisposed to positive recommendations for clemency. A lawyer within the
DAG’s office will first review the petition and then make a recommendation to the DAG.
In addition to being professionally disinclined to support clemency because that
effectively means second guessing the same prosecutors the DAG supervises, the DAG
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also has many other obligations, so clemency is unlikely to be a high priority. We know
that the DAG frequently recommends deny even when the Pardon Attorney would grant a
clemency petition. '*

It is only after getting through the DOJ gauntlet that a petition would make its
way to the White House, where it then faces two more layers of review. First, there is
consideration by one of the lawyers in the White House Counsel’s Office and then the
White House Counsel himself. Only after all that would a petition make its way to the
president’s desk for the president’s final decision. The entire process often takes years. '

This process is biased against grants not only because of its many possible veto
points, but also because of DOJ’s involvement and, particularly in the case of
commutations, the substantive criteria it uses. DOJ regulations state that a commutation
“is an extraordinary remedy that is rarely granted.”'® This standard might have made
sense when it was first adopted, because it came about when parole was still an option for
those seeking sentencing reductions. But DOJ never reconsidered this standard even after
parole was abolished. !

DOJ’s gatekeeping process — which effectively prevents almost all applications
from ever reaching the president — is institutionally biased in favor of maintaining the
judgments of prosecutors who originally pursued the cases it is reviewing. It is hard for
anyone to second-guess their colleagues, particularly when those colleagues are pursuing
the same institutional mission as you are.'® It is harder still when you ask those very
colleagues to weigh in on the merits, give those assessments deference, and apply a
standard that views a grant as “extraordinary” and something that should be “rarely”
given. Then you add in the fact that most Pardon Attorneys and their supervisors at DOJ
have “overwhelmingly” been former prosecutors'® and are thus part of a shared culture
where they are desensitized to the long sentences federal prosecutors hand out on a daily
basis.? This is not a review process well positioned to spot problems that may be
commonplace or with the kind of objectivity needed to take a fresh look at sentences.

DOJ lawyers are also poorly placed to consider the ways in which people change
over time and might be very different than when they initially committed their crimes.
Prosecutors do not stay abreast of the progress people make while incarcerated or the
efforts they make toward rehabilitation. Prosecutors thus have a poor perspective on
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requests for pardons because they often cannot get past the facts of the original case. The
view inside DOJ, according to a lawyer who worked in the Pardon Office for a decade, is
that pardon attorneys should “defend the department’s prosecutorial prerogatives” and
that “the institution of a genuinely humane clemency policy would be considered an
insult to the good work of line prosecutors.””! In light of this view, there is a “strong
presumption” at DOJ that “favorable recommendations should be kept to an absolute
minimum.”??

One need look no further than the output of DOJ’s process to see the bias at play.
The Pardon Attorney has received almost 1,197 pardon petitions during President
Trump’s time in office and only 18 have been granted. When you add the backlog of
applications that existed when he took office, there are 2,445 petitions for pardons
pending. The commutation statistics are even worse. There have been 6,551 petitions for
commutations filed during the Trump Administration, and only 6 have been granted.
There are a whopping 11,510 commutation petitions pending when you add the enormous
number left over from the Obama Administration.?®> The story since President Trump
took office is thus an enormous backlog of cases (almost 14,000) that has barely budged
and very few grants of petitions received (an overall grant rate of 24 out of 7,748
petitions received, or .3%).

While these numbers are exceptionally low, recent previous presidents have also
had low grant rates compared to most of the nation’s history. President Obama granted
5% of the petitions he received, President George W. Bush granted 2%, President Clinton
granted 6%, President George H.W. Bush granted 5%, and President Reagan granted
12%. During the administrations of Bill Clinton and George W. Bush, the Department
received more than 14,000 petitions for commutations but recommended a mere 13
grants to the White House.?* This contrasts with President Carter’s grant rate of 21%,
President Ford’s rate of 27%, and President Nixon’s rate of 36%.2° These latter rates are
more in accord with most of the historical practice. Between 1892 and 1930, 27% of the
applications received some grant of clemency.?

Given the paucity of positive grant recommendations, it is not that surprising that
some presidents might be tempted to look on their own for what they view as suitable
cases for clemency. A former Pardon Attorney, Margaret Colgate Love, noted that “the
Justice Department’s reluctance to recommend cases favorably for clemency . . . was, at
least in part, responsible for the extraordinary breakdown of the pardon process at the end
of the Clinton administration.”?” George W. Bush also complained that he was not being
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provided grant recommendations when he sought them. His White House counsel noted
“[1]t became very frustrating, because we repeatedly asked the [pardon] office for more
favorable recommendations for the president to consider, [bJut all we got were more
recommendations for denials.”?® President Obama had to create a designated initiative
with specific criteria to spark more positive recommendations from the Department, and
even that fell short of his goals because it was administered by DOJ.?° While it was
laudable that President Obama commuted more than 1,700 sentences during his time in
office, there were also thousands left behind. A report by the U.S. Sentencing
Commission concluded that only 3.4% of the people who met President Obama’s stated
criteria received a clemency grant.>’

The case of Alice Marie Johnson illustrates the flaws with keeping DOJ as a
gatekeeper. Johnson was a first-time offender who received a life sentence for her role in
a drug trafficking conspiracy. She was a model prisoner who helped others and accepted
full responsibility for her role in the drug conspiracy. After serving nearly two decades,
she asked the Obama Administration for clemency, but she was denied without the
application ever reaching President Obama’s desk because DOJ recommended that her
petition be denied.?! She came to President Trump’s attention not because the DOJ had a
change of heart, but because her case got the attention of Kim Kardashian, who then
made a personal plea to the president.

A process that relies on cases that happen to catch a president’s attention is likely
to be one that results in grants disproportionately to the president’s friends and
supporters. That has certainly been the case during this administration, with President
Trump granting clemency to the politically connected (e.g., Joe Arpaio, Dinesh D’Souza,
Scooter Libby, Rod Blagojevich, Bernard Kerik), high-profile individuals who have gone
out of their way to sing his praises (e.g., Conrad Black, author of Donald J. Trump: A
President Like No Other; Angela Stanton); and cases profiled on Fox (e.g., Kristian
Saucier, Eddie Galagher). The Trump process has been described as “an ad hoc scramble
that bypassed the formal procedures used by past presidents and was driven instead by
friendship, fame, personal empathy and a shared sense of persecution.”

While the proportion of clemency grants given to those with connections is
particularly lopsided in the Trump administration, the pardon process has always tilted
toward those with influence. A 2011 study by ProPublica found that a person seeking a
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pardon who had the backing of a member of Congress was three times as likely to get one
as someone without that support.*>

These, then, are the two major flaws with how clemency is administered today:
(1) the Department of Justice cannot objectively vet the applications for clemency
because it is overwhelmingly biased in favor of recommending deny, and the result is that
too many cases never get relief; and (2) some presidents, including and especially the
current one, have decided to use an ad hoc process (if there is any process at all) to
identify their own cases of interest, thus using clemency to favor cronies and allies.

111. Possible Reforms

In the words of the Supreme Court, “[t]o the executive alone is intrusted [sic] the
power of pardon; and it is granted without limit.”** The Supreme Court has made clear
that “[t]his power of the President is not subject to legislative control.”** “[TThe President
may exercise his discretion under the Reprieves and Pardons Clause for whatever reason
he deems appropriate.”*® The power can be used on any federal criminal offense.*’

Although Congress cannot directly regulate the clemency power of the president,
it does possess the authority to create substitute mechanisms that perform as well or
better than clemency when it comes to checking excessive sentences and eliminating the
negative consequences of convictions that hinder reentry.

A. Legislative Alternatives to Clemency

The most significant problem with clemency is that it is not being used enough
given the need. Thankfully, there are other options for correcting the problems of
excessive sentences and the negative consequences and stigma of convictions aside from
commutations and pardons if Congress were to provide for them. I will first discuss those
measures that Congress can enact to address the dearth of commutations, and then I will
turn to the options available to correct for the low level of pardons.

1. Reducing the Need for Commutations

Parole and commutations serve the same function of providing a mechanism to
reduce someone’s sentence. The two have, in fact, served as substitutes for each other.
Presidents granted commutations relatively frequently for most of the country’s history
until parole came on the scene in the early twentieth century and “essentially replaced
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clemency as the primary mechanism for reducing sentences.”*® Thousands of people
were released from federal prison each year through parole. But no one sentenced after
November 1, 1987, is eligible for parole, which leaves commutations to fill the gap.>’
The thousands of petitions waiting in the backlog at DOJ are a sign that commutations
are not up to the task.

One solution is thus for Congress to bring back parole and or create other second
look mechanism for sentences. People and circumstances change over time — particularly
over the long periods of incarceration that are so often handed down in the federal
system. Having a second look allows a decision maker to account for the ways in which
people change, particularly as they age out of criminal behaviors. It also provides a
mechanism for reflecting changes in attitudes to particular kinds of crime. For example,
marijuana is now legal in many states, yet individuals continue to serve decades in
federal prison for selling marijuana. Parole eligibility or the opportunity to appear before
a judge for resentencing after a certain length of time can help fill the vacuum created by
the lack of presidential commutations.

Another means to address excessive sentences is to make sure they do not occur
in the first place. Giving judges discretion to tailor sentences to the facts before them is a
critical safety valve against prosecutorial overreach. Mandatory minimums tie judges’
hands and create the bulk of the excessive sentences we see in the federal system.
Eliminating mandatory minimums would go a long way in addressing the huge need for
commutations in the federal system.

Additionally, when Congress does recognize that its sentencing laws have gone
too far, it is crucial that it provide for retroactive relief to those still living under the prior
regime. Congress has been reluctant to make its sentencing changes retroactive, but the
experience of retroactive sentencing adjustments shows this can be done effectively and
without a hit to public safety. Congress gave the Sentencing Commission the authority to
determine when its changes to the Sentencing Guidelines should be retroactive. The
Commission made reductions in crack sentences eligible for retroactive adjustment in
2007 and 2011, and when it studied what happened to those who served their full
sentences and those who received retroactive reductions, it found they did not have
different recidivism rates.*’ Congress should similarly provide for retroactive adjustments
when statutes lower sentences. Judges have shown they are able to make these decisions
consistent with public safety, and having this mechanism in place would ease some of the
burden on commutations.
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2. Reducing the Need for Pardons

Pardons are particularly important at the federal level because, unlike many states,
Congress has not provided for alternative mechanisms to expunge or seal criminal
records or to allow people to obtain some kind of certificate of good standing that could
remove collateral consequences of conviction and make it easier to obtain employment.
Congress could thus address the shamefully low rate of pardons, particularly for
individuals who need it most, by providing substitute channels to get the same relief.
There should be federal legislation that allows individuals to expunge federal convictions
and restore their rights without having to seek a presidential pardon. Providing an
alternative avenue could also help address the glaring racial disparities in the dispensing
of pardons. A 2011 study found that white applicants seeking a pardon were more than
four times as likely to get it granted than people of color.*!

As with the need for commutations, the other major solution to this issue is to
reduce the need for such relief in the first place. Some of the collateral consequences
stem from state law, and the only way to address those sanctions is to remove the federal
conviction from an individual’s record. But many of the most significant collateral
sanctions are federal, and it is long past time for Congress to take another look at some of
these laws.*? Restrictions on access to public housing and federal assistance benefits for
those with felony convictions undermine the goal of public safety because of how
difficult it is for people to transition from incarceration to lawful employment. These are
often crucial bridge services and benefits that allow people to make that leap. Similarly,
reducing states’ highway funds if they do not suspend drivers’ licenses for people with
drug offenses ends up hampering people’s ability to drive to jobs, again in opposition to
public safety goals. Eliminating these collateral consequences would not only stem the
need for many pardons, but it would improve public safety more generally by allowing
more people to successfully transition to law-abiding lives after serving their sentences.

B. Congressional Support of Presidential Clemency

All of the mechanisms I have suggested would greatly improve federal sentencing
and punishment. But even if they were adopted, there would still be cases that call out for
mercy. Laws will always be imperfect, and clemency is an important safety valve for
when the law falls short. Moreover, to the extent the options I am suggesting are not
adopted — and it is always difficult to get criminal justice reform through Congress —
clemency will remain the only mechanism available to correct excessively long sentences
and to pave the way for someone to clear a record and reenter society without the burdens
and collateral consequences of a conviction. Finally, clemency will remain part of the

41 Linzer & LaFleur, supra note 28.
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(2019).



Framers’ vision of the separation of powers*® and a means by which the president
exercises oversight over enforcement decisions that go too far.**

Thus, even if Congress passes other needed changes, Congress should still
provide the necessary resources to enable the president to use the clemency power most
effectively.

While Congress cannot dictate how a president should exercise the constitutional
power of clemency, it can provide funding for needed institutional changes. For example,
after the Civil War, as federal criminal law expanded and more clemency petitions were
filed, Congress approved funding for a pardon clerk to assist the Attorney General, which
eventually became the Office of the Pardon Attorney.*> Giving authority to the AG to
review clemency applications was unremarkable initially, because the AG was largely
removed from supervising U.S. Attorneys for the first 100 years.*® But we are a far cry
from that model today, and leaving the clemency authority in the Department puts
prosecutors in charge of reviewing their own decisions.

Several recent presidents have expressed frustration with running clemency out of
the Department of Justice, and many of the current candidates running for president have
noted that they want to switch to a model that relies on a presidential advisory board that

exists outside of DOJ.*’ President Trump appears to be transitioning to this model as
well. #

Congress can and should provide funding to support this needed institutional
change so that this advisory board model has an operating budget that allows it to do its
job most effectively.*” By providing funding to pay an advisory board and staff to
process petitions, Congress can help address the huge backlog of cases waiting to be
reviewed. In the absence of funding, presidents must rely on volunteers or shift funds
from elsewhere in the Executive Office of the White House budget. A designated funding
stream for a clemency board would signal the broad support this idea has and help make
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this model successful by attracting individuals who can devote the necessary time to
process these applications carefully. To be sure, Congress cannot require a president to
use such a board. But by creating a budget for it, it makes it more likely that it will be
consulted.

While Congress can provide institutional support to increase the likelihood that a
president can get the advice and information necessary to make good decisions, it cannot
control what those decisions ultimately are. Presidential judgment is not something that
Congress can control or influence. If a president exercises the clemency power to favor
political allies and cronies, Congress lacks the constitutional power to stop the president
unless the abuse rises to the level of impeachment.>® “[A] president’s use of clemency is
shaped by the deepest values of that president,” as Mark Osler reminds us.’! The main
mechanism for checking a president who gives questionable grants or exercises discretion
in disturbing ways is to elect a new president with better judgment and values.

IVv. Conclusion

Thank you for allowing me to testify and share my thoughts on clemency. I would
be happy to answer any questions that you might have.

50 See Ex parte Grossman, 267 U.S. 87, 121 (1925) (noting that if the President were to abuse his clemency
powers, the remedy would be impeachment).
3! Mark Osler, Clemency as the Soul of the Constitution, 34 J. L. & POL. 131, 131 (2019).
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