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Chairwoman Jackson Lee, Chairman Nadler, Ranking Member Jordan, Ranking
Member Biggs, and Distinguished Members of the Subcommittee: Thank you for
inviting me to testify on the topic of sentencing reform.

The United States leads the world in incarceration, and its harsh sentencing
policies have separated families, destroyed communities, and produced gross racial
disparities. The biggest tragedy of all is that these policies have not made us any safer.
Just the opposite, too many severe sentences and punitive practices make crime more
likely, not less.

In my remarks today, I would like to start by explaining what the evidence tells us
about harsh punishments and crime. The conventional wisdom for decades has been that
the more severe the punishment, the greater the crime fighting benefits. While that view
might be common, it is mistaken. In fact, we have countless examples of excessively
punitive practices that have been shown to cause more crimes than they prevent. This is
true of excessively long sentences, of pretrial detention, and of collateral consequences
attached to convictions. Yet that flawed premise — that we need to be as harsh as possible
in response to criminal activity — underlies so many of our laws and practices, and it
accounts for the rise of mass incarceration in the United States. We are spending a
fortune on punitive practices that do not work to make us safer and, in fact, tend to make
things worse.

Whether your concern is fiscal conservatism, racial justice, public safety, or
fundamental respect for human dignity, all roads point to the same solutions. We need to
roll back the harsh policies of the past four decades, make retroactive relief available for
those punished under those laws, and adopt policies that we know work to reduce crime.

I will conclude by highlighting several specific policies that need reform. It is not
an exhaustive list, but it will point out some of the major areas where we can promote
public safety, save money, reduce racial disparities, and stop destroying families and
communities. There are not many areas left in public life that offer this kind of win-win,
but criminal law is one of them. That is why this has been the rare space of bipartisanship
even in the polarizing times we live in, and it is my hope it will continue to be a place
where we can come together to make us all better off.



I. The Costs of Excessive Punishment

For decades, Members of Congress and politicians around the country have
hewed to the view that longer sentences promote public safety. They seem to believe that
is true either because these harsh sentences and collateral consequences will deter the
behavior from occurring in the first place, or because a long sentence incapacitates
someone and therefore prevents that person from committing crimes while they are
locked up. Both premises are flawed.

Let’s start with the assumption that long sentences deter crime. It is one of the
more settled aspects of criminology that the best way to deter crime is by increasing the
odds of detection, not by changing the length of the sentence.' So if you have limited
resources, you are better off spending them on mechanisms that improve detection and
not increasing sanctions. Far too often, however, policymakers, including Congress, have
ignored this evidence. For decades, the dominant approach in Congress and in the states
has been to ratchet up punishments while clearance rates for violent crimes are abysmally
low. Nationwide, the police solve less than half of all crimes involving physical violence,
and in some communities the numbers are even lower. The clearance rate for homicides
is less than 30% in some communities, and rates are lowest when the victim of the crime
is Black.” If people think they have a 70% chance of committing a crime without getting
caught, sentence length will do little to deter.

The problem with long sentences is not just that resources spent on sentencing
could be better spent on detecting crime. Long sentences themselves can be harmful to
public safety because they undermine public confidence in criminal laws. People see
disproportionate sentences and lose faith that government is operating fairly and
equitably. That, in turn, leads to reduced compliance with the laws themselves.’ People
stop reporting crimes and cooperating with law enforcement, which makes it harder to
detect and solve crimes.” “If the legal system imposes more, or less, punishment on some
crimes than citizens believe is deserved the system seems unfair; it loses its credibility
and, eventually, its effectiveness.”

Long sentences also undermine public safety because they make it that much
harder for people to adjust when they are released from prison. Ninety-five percent of the
people who are incarcerated return to free society.® We should want their reentry to be
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successful. But the longer they stay in prison, the harder that is.” “People who have
served long periods of time in prison have a difficult time adjusting to an environment
that is not highly controlled because their 5001al skills and ability to make independent
decisions atrophy when they are incarcerated.” And the greater number of people we
incarcerate, which is a product of longer sentences, the more stretched prison resources
become to provide rehabilitative programming and help to those who need it. For
instance, a recent study of federal prisons found that the demand exceeded the capacity
for many programs found to lower recidivism and assist with reentry.’

It is no wonder, then, that researchers find evidence that longer sentences can
increase the risk of crime when people get out, even controlling for their underlying
crime. For example, a study from Texas found that, after a certain point, each addltlonal
year of incarceration caused an increase in the risk of recidivism from 4-7%."°

Some might say that, even if these long sentences do not deter, at least they are
incapacitating people from committing crimes outside the prison walls. But here, too,
reality is much more complicated than this gut instinct. For starters, most people age of
most criminal behaviors even without any government intervention.'' In addition to aging
out of crime, people stop committing crimes for other reasons, like addressmg an
underlying substance abuse problem or getting mental health treatment.'? Keeping people
behind bars for decades is thus not bringing any incapacitation benefit after a certain
point because there is no criminal risk to incapacitate.

In addition, because most people eventually rejoin society, we need to weigh
whatever incapacitation benefit we get against the increased risk of recidivism from
longer terms of incarceration. And all too often, the risk outweighs the benefits precisely
because the person would have stopped committing crimes but incarceration itself and
time away from society has made it much harder for them to pursue a law-abiding path.
A comprehensive analysis of this issue has concluded that, while “incarceration certainl}y
reduces crime outside prison as long as it lasts, [it] appears to cause more crime later.”’

The analysis thus far has considered the tradeoffs only from the perspective of the
person serving the sentence. But long sentences have downsides that go beyond their
effects on the offender. Long sentences cause enormous hardships to families, from the
physical separation of parents and children, to lost wages that are often the difference
between subsistence and ruin. It thus should come as no surprise that the children of
incarcerated parents have an increased risk of a host of behavioral problems that in turn,
increase the risk that the children themselves will end up committing crimes.'
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When researchers have studied all these costs and benefits of long sentences, they
have concluded the costs are too great to justify this approach.'” Moreover, this analysis
underestimates the costs of long sentences because it does not quantify the many things
communities and families lose when people are incarcerated for excessive amounts of
time.

The stories of people who are granted relief and released early provide a glimpse
of the lost talent and productivity we are keeping behind bars. Gerald Tarboro received a
15-year sentence for drug charges. Thanks to the First Step Act, he was released four years
earlier. Since his release in March 2019, he has been working as a welder, pursuing a
graduate degree in Public Policy, and advocating for the rights of other people still
incarcerated.

Or consider Rudy Martinez. He was given a life sentence as a first-time, non-
violent drug offender. He was released after serving more than two-and-a-half decades in
prison thanks to a commutation from President Obama. Since his release, he has been
employed as a truck driver, attending community college to obtain an associate’s degree
in social work, and advocating for others.'® He is a positive presence in the life of his
children and his granddaughter.

There are countless stories just like Mr. Tarboro’s and Mr. Martinez’s.'” People
released through commutations, compassionate release, or retroactive sentencing
adjustments are thriving despite the long odds against them, and all their contributions
would have been lost had they been forced to serve the entirety of their original
sentences. They are living proof of the costs of excessively long sentences.

But the costs of long sentences are all too often completely ignored. You can
scour the Congressional Record from the 1980s and 1990s and not find any discussion of
the downsides to long sentences. Instead, the assumption is the longer, the better. But in
so many cases, these long sentences are leading to more crimes than they are preventing.

The best evidence demonstrating this point is looking to see what happens in
places that have started to take a different course. We have seen jurisdiction after
jurisdiction reduce sentences and reduce crime.'® “[S]tates that lowered their
incarceration rates have seen a greater drop in their crime rates than states where
imprisonment rates have increased.”"’

This is not just a state phenomenon. We see the same positive results when
federal sentences have been reduced. The United States Sentencing Commission has
studied the effect of retroactive sentencing reductions on recidivism and found that
shortening sentences does not increase recidivism. On multiple occasions, the
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Commission has compared the recidivism rates of those who receive sentencing
reductions with similarly situated people who do not get the reductions solely because
they served their full sentences before the changes were made. These are ideal
comparison groups because the only difference between them is the sentence length. And
the Commission has found, time and time again, that lowering sentences does not
increase recidivism.*’

Unfortunately, reductions at the federal level have been relatively rare, and
retroactive adjustments in statutes have been even rarer. Instead, most often Congress has
increased sentences on the assumption doing so is the right course for public safety. Its
failure to consider the tradeoffs of an excessively punitive approach and the resulting
damage it does to public safety is not limited to long sentences. We see the same
counterproductive hit to public safety when we overuse pretrlal detention,”’ fall to grant
compassionate release or take other actions to correct excesswe sentences”” and impose
harsh collateral consequences when someone is convicted.” In all these areas, we see that

a “tough” approach actually backfires and makes crime more likely.

Congress may not have understood these tradeoffs at the peak of the drug war and
tough-on-crime politics in the 1980s and 1990s, but we know better now. It is long past
time to change the laws to take advantage of what we know about public safety.

It is particularly urgent given that these same policies not only fail to make us
safer, but have so many other troubling outcomes. We incarcerate more people per capita
than any other country on earth, and the negative consequences do not fall evenly on
everyone in society. They disproportionately affect poor people and people of color.”*

And we are not just punishing an individual with these sentences and draconian
policies. We are punishing their innocent loved ones as well. Ironically, the law
recognizes that third party effects have to be central to a punishment decision when the
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target is a corporation.” Yet when it comes to individuals, all too often the collateral
damage to others is completely ignored.

II. Examples of Federal Laws and Policies that Undermine Public Safety

There are numerous examples of federal laws that stem from the flawed premise
that they needed to be as harsh as possible, and these laws have turned out to be
counterproductive to safety and fundamentally flawed in practice.

The biggest shift in federal punishment policy took place in the 1980s when
Congress passed Comprehensive Crime Control Act of 1984 (CCCA).*® Members of
Congress on both sides of the aisle were dissatisfied with the federal approach to
punishment that existed up to that point.>” Under the pre-CCCA model, judges had wide
discretion to set sentences, and the ultimate release date for a given person was
determined by parole officials. Legislators lost faith in this model mainly because it
rested on the idea of rehabilitation, with the parole board deciding when someone had
rehabilitated and could therefore be released. A Senate report summed up the prevailing
view of the time that “almost everyone involved in the criminal justice system now
doubts that rehabilitation can be induced reliably in a prison setting, and it is now quite
certain that no one can really detect whether or when a prisoner is rehabilitated.”® Many
legislators (particularly those on the left) also wanted to address what they saw as
unwarranted disparities associated with the wide discretion the indeterminate model gave
judges and parole officials.”” And still other legislators (particularly those on the right)
thought the prior regime was flawed because the sentences were too lenient and not doing
enough to prevent crime.

The CCCA aimed to address these concerns and ushered in “the most significant
series of changes in the federal criminal justice system ever enacted at one time.™' A
centerpiece of the CCCA was creating harsher punishments for federal offenses,
including creating mandatory minimum sentences, increasing maximum sentences,
raising fines, and expanding asset forfeiture.”
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Another part of the CCCA fundamentally changed federal pretrial practice. The
Bail Reform Act of 1984 dramatically expanded the availability of pretrial detention.**
Congress allowed courts to consider a defendant’s risk of danger to the community, but
“danger” was not limited to a concern with violence. This was the peak of the war on
drugs, so Congress created a rebuttable presumption that a defendant is dangerous (and
therefore should be detained) if he is charged with a drug violation that carries a
maximum penalty of at least ten years > Congress aimed to “increase dramatically the
number of people detained pretrial.”*°

The Sentencing Reform Act’’ was another key component of the CCCA, and it
created the United States Sentencing Commission and instructed that body to promulgate
mandatory sentencing guidelines to limit the discretion of judges.’® But instead of letting
that expert body study sentencing and research to create the guidelines, Congress acted
on its own before the Commission even had a chance to pass a single guideline. Congress
passed harsh mandatory minimums for individuals with certain prior felony convictions
who were charged federally with possessing a firearm pursuant to the Armed Career
Criminal Act (ACCA),*® which was also part of the CCAA. It instituted even more
sweeping mandatory minimum sentences in the Anti-Drug Abuse Act of 1986, which
was also the law that created what came to be known as the 100-to-1 ratio between
powder and crack cocaine, requiring 100 times the quantlty of powder cocaine than crack
cocaine to trigger the same mandatory minimum penalties.*’ And Congress continued to
pass its own sentencing laws and sweeping collateral consequences for those convicted of
federal crlmes without consulting the Commission even after the Guidelines were
promulgated Congress even ordered the Commission to take specific actions to
increase sentences no matter what the Commission’s own research might have said.*

It was bad enough that Congress failed to consult the expert agency it created to
address sentencing. But Congress did no independent research, either. For decades, it has
passed ever harsher laws with no evidence that they would further public safety or that
they would make the most of limited resources.

Congress’s approach to crack cocaine is emblematic of the process it followed
across the board. When it set the penalties for crack, it responded to sensational media
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accounts and hysterical anecdotes characterizing crack as a uniquely addictive drug that
prompted violent behavior.** One member of Congress candldlsy admitted that they set
crack penalties without “really hav[ing] an evidentiary basis.””” If Members of Congress
had taken the time to consult the Sentencing Commission or study the issue on its own, it
would have discovered that crack and powder are pharmacologically indistinguishable
and that crack is no more addictive. They would have also learned that 1nd1v1dua1s on
crack are no more prone to violence than individuals on powder cocaine.*® They would
have further learned that treating crack and powder so dramatically differently would
create enormous racial disparities in sentencing, punishing Black people far more harshly
than EVhite people because of different arrest rates for the two forms of the drug based on
race.

We see the same basic pattern — a failure to consider evidence, a lack of consultation
with subject matter experts, no evaluation of what would be best to promote public safety
—1in Congress’s passage of the ACCA. The legislative history indicates that Congress
wanted to target the relatively small number of people who commit a disproportionate
share of the most violent crimes. The actual legislation it enacted, however, fails to
achieve that objective. Prior drug felonies trigger the harsh mandatory minimum even if
they involved no violence at all. Almost 99% of drug offenses involve no physical injury
to anyone. And people with drug-only convictions pose little I‘lSk of future violence —
with only 1.6% of them being rearrested for a violent felony.*® That is why the
Sentencing Commission has concluded that “drug trafficking only offenders generally do
not warrant similar (or at times greater) penalties than those career offenders who have
committed a violent offense” and has urged Congress to amend the law “to more
effectlvely differentiate between career offenders with different types of criminal
records.” * Prior burglary offenses also trigger ACCA, and they, too, lack an association
with violence. Congress included this offense because prosecutors requested it and
claimed, without evidence, that burglary is a dangerous offense linked to Vlolence * The
data show otherwise. More than 97% of burglaries involve no physical injury.’’ Congress
just never looked at any data.

The entire framework of mandatory minimum sentences suffers from the same
shortcomings. When Congress set the mandatory minimums for drug sentences in the
Anti-Drug Abuse Act of 1986, it made assumptions that those minimums would reach
high-level dealers and leaders of drug-trafficking operations.’® Congress did not take the
time to learn how conspiracy law works, so it did not understand that low-level
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participants in trafficking operations would also get hit would those mandatory minimum
penalties. The result was sadly predictable. A bipartisan task force evaluating criminal
law concluded that “that the mandatory minimum framework . . . is fundamentally
broken” because “judges find their hands tied by an extraordinarily punitive one-size-fits-
all structure.”® And that size is set for the most culpable leaders of trafficking operations,
even though the punishments are overwhelmingly applied to low-level participants, many
of whom sell to support a drug habit. The Sentencing Commission has issued multiple
reports laying out the problems with mandatory minimum sentences, but Congress has
continued to ignore its expert advice. It is hardly surprising that numerous commutations
granted by recent presidents have come in cases involving mandatory minimum
sentences.”

It is no wonder that mandatory minimum sentences have failed to achieve their
policy objectives. They have not reduced crime, they have increased rather than reduced
racial disparities, and they have “lumped together people of vastly different levels of
culpability, thus resulting in excessive and disproporionate sentences for tens of
thousands.””

The federal legal landscape is overrun with laws like these. They set severe
mandatory minimums, direct the Commission to establish harsh guidelines, and they give
prosecutors leverage to impose huge penalties on anyone who wants to exercise their
right to a jury trial. They play a huge role in filling federal prisons and contributing to
mass incarceration. They lead to gross racial disparities.’® They cost a fortune. What they
do not do is make us any safer.

I11. Suggested Reforms

There is a better path forward, one that Congress itself recognized at one point.
When it sought to reform federal sentencing in the mid-1980s, it conceded that
“[s]entences that are disproportionate to the seriousness of the offense create a disrespect
for the law.” >’ It also approvingly cited the Minnesota approach to sentencing guidelines
as the one it wanted to follow.’® Tragically, somewhere along the way, Congress veered
off this course and took a punitive path that ignored expert advice and data. But it is not
too late to fix the federal framework.

Eliminate Mandatory Minimums. The first key step is to make policy grounded in
evidence and data instead of flawed intuitions like the harsher, the better. That means
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Congress needs to repeal mandatory minimums or effectively do the same thing by
creating a safety valve that is available to anyone and allows judges not to impose the
mandatory minimum if the punishment would be disproportionate to the facts of the case.
Mandatory minimums have been a complete policy failure, and they should not be part of
any functioning sentencing scheme. The Commission has amply documented these
problems, and it is long past time for Congress to take note of the evidence and repeal
them.

Congress has already begun to recognize the need for this change. The First Step
Act reduced many drug mandatory minimums.”® But that was, as the law’s title indicates,
but a first step, and it is time for Congress to finish what it started by repealing all
mandatory minimums. They rest on the flawed premise that they work to reduce crime
and disparities when in fact they do not achieve any of their objectives.

Fix the Sentencing Commission Framework. The next critical step is to fix flaws
with the Sentencing Commission and Guidelines. Congress should start by passing a new
directive to the Sentencing Commission to reconsider all of its prior Guideline sentences
without being bound by any previous congressional directives. Those prior directives
were not grounded in evidence or analysis, but instead were based on political impulses
to call for increases based on the fatally flawed assumption that increasing sentence
length was good for public safety.® I have explained the flaw with that assumption, and it
is important to allow the Commission to balance all relevant interests in setting
guidelines without a thumb on the scale in favor of an increase when it might not be
warranted. A new directive relieving the Commission from any prior directives will allow
it to fix guidelines that are problematic, which are most easily identified by the fact that
large numbers of judges are not complying with them. That is a key sign that the
guideline is not proportional in most cases and needs to be right-sized.

Congress should reform other aspects of the Commission’s operation. While
successful state commissions like Minnesota must make sure its punishments fit within
existing prison capacity — a restraint that helps make state sentencing more rational and
prioritizes limited resources so they are used most effectively and to avoid overcrowding
and overspending — the federal commission does not currently have such a constraint.®’
But it should. It should also have to engage in a cost-benefit analysis before passing a
new guidelines, something that is standard for other administrative agencies and an
approach that helps keep important tradeoffs in view and makes it more likely that the
government is operating efficiently.

Congress should also balance the composition of the Commission. Since its
inception, it is an agency that has been dominated by former prosecutors, a byproduct of
the fact that the only specified requirement for commissioners is to have a certain number
of judges, who themselves largely come from the ranks of former prosecutors.
Unfortunately, that means a majority of the Commission at any one time has tended to
have a view that longer sentences are better for public safety. A more balanced
Commission would include commissioners who are criminologists, defense lawyers, and
formerly incarcerated people — perspectives sorely lacking on the Commission now. The
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original idea for a sentencing commission came from Judge Marvin Frankel, but
Congress ignored Frankel’s suggestion that the body should be made up of

“criminologists, sociologists, and former or present prisoners.”®* Requiring the president
to nominate individuals with those backgrounds will help improve the Commission’s
decisions and bring relevant expertise on what works to reduce crime and what life inside
prisons is like — perspectives that will help the Commission set sentence lengths with a
full range of information.

Retroactivity. Whenever Congress modifies a law so that sentences are lower, that
change must be retroactively available to all individuals currently serving sentences
under the old regime. Congress recognized the importance of retroactivity when it gave
the Sentencing Commission the authority to determine when its changes to the
Sentencing Guidelines should be retroactive. The Commission’s use of this authority
shows how effective it has been. When it reduced crack sentences in 2007, it made those
reductions retroactively available and then studied what happened to those who served
their full sentences and those who received the retroactive reductions (which averaged 26
months).”* Those who received reductions in 2007 had, five years later, remdwated ata
rate of 43.6% compared to 47.8% for those who served their full sentence.** (With
recidivism measuring arrest rates.) When it conducted a study of the 2011 reductlons it
also found no stastitically significant difference in the two groups three years later.®

The Commission lowered sentences for all drug offenses, not just crack cocaine,
in 2013, and made those changes retroactive. More than 30,000 people received an
average reduction of 37 months.®® When those receiving a reduction were compared three
years later with a similarly situated group who had served their full sentences before
retroactivity took effect, the Commission found the group that received a reduced
sentence re01dlvated at a rate of 27.9% compared to 30.5% for the group that served their
full sentence.®” This data shows that retroactive adjustments do not compromise public
safety.

Congress itself recognized the need for retroactive sentencing adjustments in the
First Step Act when it allowed individuals sentenced before the Falr Sentencing Act to
seek adjustments based on the FSA’s changes to crack sentences.”® Almost 2400 people
have received a sentencing reduction thanks to the First Step Act’s retroactivity
provision, and roughly 91% of them are Black.”’

Congress should similarly provide for retroactive eligibility whenever it makes
statutory changes that result in lower sentences. No one should serve a sentence today
that has been recognized as harsher than it needs to be. No society can justify keeping
people locked up under laws they now recognize were flawed and too harsh.

62 MARVIN E. FRANKEL, CRIMINAL SENTENCES: LAW WITHOUT ORDER 120 (1973).

632007 Amendment Report, note 19, at tbl. 8.

642007 Amendment Report, supra note 19, at 3.

% FSA Amendment Report, supra note 19, at 1.

66 Drugs Minus Two Report, supra note 19, at 1.

67 Drugs Minus Two Report, supra note 19, at 6.

5 Pub. L. No. 115-391 § 404, 132 Sta. 5194 (2018).

69 U.S. SENTENCING COMM’N, FIRST STEP ACT OF 2018 RESENTENCING PROVISIONS RETROACTIVITY DATA
REPORT tbl.4 (2020).
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Second Look Mechanisms. Even if the laws themselves do not change, people and
circumstances do. Consequently, there need to be second-look mechanisms in place in
addition to retroactive legislative adjustments to account for changes in individual
circumstances over time. The federal sentencing regime is notable among all jurisdictions
in the United States for its lack of viable second look mechanisms. No one sentenced
after November 1, 1987, is eligible for parole in the federal system. Individuals must
either turn to clemency or compassionate release, neither of which has been up to the task
of dealing with all the meritorious cases. Clemency is fundamentally flawed because the
Department of Justice is in charge of screening petitions. Given that DOJ brought the
cases in the first place, it is hardly surprising that they do not look favorably on requests
to overturn its decisions.”’ Compassionate release has failed to pick up the slack. Until
the First Step Act passed, the Bureau of Prisons had to file a petition with a court for
anyone to be considered for compassionate release, and the BOP’s failure to do so was
subject to two critical inspector general reports.”’ That awful track record led Congress in
the First Step Act to allow people to file directly with courts for compassionate release.
That has been a welcome reform. But even with that change, some courts have been
generous with their grants, while others have been less so.” Part of the variation is due to
the fact that there is uncertainty about the grounds on which a sentence can be
reconsidered as a matter of compassionate release.”

Congress must expand the available second look options. Specifically, it should
make clear that any sentence can be reconsidered after a certain period of time, either by
reestablishing parole or making clear that the compassionate release second look under
the First Step Act is not limited to situations of ill health or extraordinary family
circumstances but includes taking a second look for any compelling reason, which can
include the fact the sentence is excessive. People and circumstances change over time —
particularly over the long periods of incarceration that are so often handed down in the
federal system. Having a second look allows a decision maker to account for the ways in
which people change, particularly as they age out of criminal behaviors. It also provides a
mechanism for reflecting changes in attitudes to particular kinds of crime. For example,
marijuana is now legal in many states and federal prosecutors have been largely let those
state schemes stand without federal interference. Yet individuals continue to serve
decades in federal prison for selling marijuana. Parole eligibility or the opportunity to
appear before a judge for resentencing after a certain length of time can help account for
inevitable changes in circumstances.

7 Rachel E. Barkow & Mark Osler, Designed to Fail: The President’s Deference to the Department of
Justice in Advancing Criminal Justice Reform, 59 WM. & MARY L. REV. 387 (2017).

7 OFFICE OF THE INSPECTOR GEN., U.S. DEP’T OF JUSTICE, THE IMPACT OF AN AGING INMATE POPULATION
ON THE FEDERAL BUREAU OF PRISONS 2 (2016), https://perma.cc/9T6H-5GGN; OFFICE OF THE INSPECTOR
GEN., U.S. DEP’T OF JUSTICE, THE FEDERAL BUREAU OF PRISONS’ COMPASSIONATE RELEASE PROGRAM 1
(2013), https://perma.cc/KQX2-R5GC.

72U.S. SENT. COMM’N, COMPASSIONATE RELEASE DATA REPORT, tbl. 1 (2021),
https://www.ussc.gov/sites/default/files/pdf/research-and-publications/federal-sentencing-
statistics/compassionate-release/20210609-Compassionate-
Release.pdf?utm_medium=email&utm_source=govdelivery.

> There is a split between the 1 1t Circuit, which takes the more limited view, and decisions from the
Fourth, Fifth, Sixth, Seventh, Ninth, and Tenth Circuits that take the broader view.

12



Relief from Collateral Consequences. Although not officially part of a
defendant’s sentence, collateral consequences of convictions effectively amount to
additional punishment of defendants — and in ways that compromise public safety.
Federal law renders individuals convicted of drug offenses ineligible for public housing,
welfare assistance, and food stamps, all of which are often critical transitional tools for
individuals trying to reenter society after terms of incarceration. Federal law also
mandates the reduction of state highway funds if states do not suspend drivers’ licenses
for people with drug offenses, which ends  up hampering people’s ability to get to jobs,
again in opposition to public safety goals.” Congress paid little attention to public safety
effects when these laws were passed. For example, it passed the restrictions on welfare
and food stamps after two minutes of discussion, and inexplicably carves out drug
offenses for ineligibility.” These laws have nothing to do with public safety and
everything to do with the hysteria that surrounded the start of the drug war. Repealing
these collateral consequences would improve public safety by allowing more people to
successfully transition to law-abiding lives after serving their sentences.

Pretrial Detention Reform. Detention before trial is not technically part of a
defendant’s sentence because individuals are presumed innocent before they are
convicted. But although it is not considered punishment in a legal sense, pretrial
detention affects sentencing and public safety. Individuals detained pretrial are more
likely to plead guilty than similarly situated defendants who are not detained. That is,
even controlhng for offense and criminal record, the detention itself leads to more
convictions.”® Pretrial detention also leads to longer sentences, regardless of a
defendant’s risk, crime, or criminal history.”” And just as long sentences can lead to more
criminal offending upon release than shorter ones, all else being equal, pretrial detention
can have the same consequences. It is so disruptive on individuals’ lives — leading to job
loss, eviction, loss of custody of children — that it is no wonder that individuals detained
pretrial have a greater risk of offending than individuals who were not detained, even
when controlhng for the offense type and risk level. Pretrial detentlon itself leads to a
20% increase in misdemeanors and a 30% increase in felonies.”®

Because of their inextricable connection, sentencing reform must include pretrial
detention reform. The federal scheme is fundamentally flawed because it assumes
individuals should be detained if they are a risk to engage in drug trafficking, and it
creates a presumption that the risk exists if an individual is merely charg7ed with drug
trafficking offenses that carry a maximum sentence of at least ten years.”” That covers
most drug defendants in the federal system and leads to far too much pretrial detention.
Congress should reform its pretrial detention practices, just as many states are doing, and
base its determinations on evidence, not unsubstantiated assumptions based on the
hysteria that surrounded the drug war. States like New Jersey that have reformed their
pretrial detention practices have seen their jail populations decline substantially without
an increase in crime. It is time for the federal government to lead in this effort as well.

74 BARKOW, supra note 2, at 93.
75

1d.
’® Heaton et al., supra note 19, at 717.
7" LOWENKAMP ET AL., supra note 19, at 4.
78 Heaton et al., supra note 19, at 718.
718 U.S.C. § 3142(c).
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This is not meant to be an exhaustive list. Congress should fix all the areas in
which it was guided by the flawed premise that the most punitive approach is the most
effective approach. Data, evidence, and experience show that not to be the case, and
thousands of lives have been destroyed as a result.

IV. Conclusion

Thank you for allowing me to testify and share my thoughts on sentencing reform.
I would be happy to answer any questions that you might have.
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