July 28, 2015

The Honorable Jim Sensenbrenner

Chairman

House Judiciary Committee

Subcommittee on Crime, Terrorism, Homeland Security, and Investigations
United States House of Representatives

Washington, D.C. 20515

The Honorable Shelia Jackson Lee

Ranking Member

House Judiciary Committee

Subcommittee on Crime, Terrorism, Homeland Security, and Investigations
United States House of Representatives

Washington, D.C. 20515

Dear Chairman Sensenbrenner and Ranking Member Jackson-Lee:

The Drug Policy Alliance appreciates the opportunity to provide this letter for the
record of today’s hearing, “America’s Growing Heroin Epidemic.”

Heroin use and overdose have surged in recent years, and its prevalence has
ballooned beyond urban centers into suburban and rural areas. However, attention
that is being given today by the media and lawmakers to heroin use and overdose has
illuminated a decades old crisis. Until recently, opioid analgesics - a class of
prescription drugs such as hydrocodone (Vicodin™), oxycodone (OxyContin™) and
methadone used to treat both acute and chronic pain - was fueling much of the
nation’s overdose epidemic.

Prior to the 1990s, opioid analgesics were prescribed primarily in hospital settings to
treat acute pain.! Beginning in the early 1990s, however, health practitioners
increasingly favored treating chronic pain with opioid analgesics. This shift was an
important advancement in pain management, but the change in opioid prescribing
habits came without careful attention to misuse and overdose risk.

As long-term prescribing of opioid analgesics for pain became more common, a
greater proportion of opioid patients became substance dependent and at higher risk
of experiencing an opioid overdose. These conditions contributed to a dramatic rise
in opioid overdose fatalities.>

By 2007, the CDC reported that opioid analgesics had displaced street drugs as the
leading cause of overdose death.® By 2009, drug overdose deaths outnumbered deaths
due to motor vehicle crashes for the first time. More than 35,000 people died from an
accidental drug overdose in 2013, the most recent data available from the CDC.*
Opioids — both in the form of prescription opioid analgesics and heroin — were
involved in most of these deaths. The 2013 figure is nearly double the number of
accidental drug overdoses in 2003° and more than three times the number of
accidental drug overdoses in 2000.° Today, urban centers continue to struggle as they
have for decades with overdose. However, rural and suburban regions have been
disproportionately affected by opioid-related overdoses.’
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Interdiction

Federal and state lawmakers have responded to mounting unsanctioned opioid use,
dependence and overdose by focusing on supply-side policies intended to reduce
diversion of opioid analgesics and other prescription drugs from lawful sources. Most
states have passed laws implementing the use of prescription drug monitoring
programs (PDMPs) as a tool to monitor prescription sales of controlled substances.®

As a health promotion tool, PDMPs enable physicians and pharmacists to review a
patient’s medication history prior to writing a prescription, which can help a
physician avoid medication errors or identify a patient with a pattern of unsanctioned
use. However, law enforcement are also given varying levels of authority in each
state to monitor PDMPs and launch investigations against health practitioners and
patients based upon evidence that, in a law enforcement agency’s view, a physician is
writing too many prescriptions for opioid analgesics, or a patient is engaging in
“doctor shopping.”

Prescribing practices by physicians who specialize in pain management and treat
patients with chronic pain are often scrutinized by law enforcement for running “pill
mills.” In turn, law enforcement agencies routinely use PDMP sourced data to raid
and shut down clinics that treat chronic pain patients and prosecute physicians for
“overprescribing” as well as patients for doctor shopping. PDMPSs enjoy broad
institutional support, and federal funding,® despite underwhelming evidence that they
have any impact on overdose rates or unsanctioned use of opioid analgesics.*

Moreover, federal survey data indicates that the vast majority of people engaged in
unsanctioned use of prescription drugs are not obtaining them from a physician or
from engaging in doctor shopping. 53 percent of people who engaged in
unsanctioned use of prescription drugs in the past year obtained them for free from
friends and family; 15 percent bought or took them from a friend or relative.™*

Supply-side strategies do not address the underlying behavioral and physical health
needs of people experiencing opioid dependence. Tragically, heavy emphasis on
supply-side strategies can inadvertently worsen drug misuse in a community if
demand-side strategies are not given equal emphasis. Case in point, as law
enforcement agencies and lawmakers have stepped up restrictions on opioid
analgesic prescribing, evidence suggests that opioid-dependent people who can no
longer afford or find diverted medication on the illicit market or a health practitioner
willing to prescribe it, are switching to heroin.*?

From a public health and safety standpoint, heroin use is much riskier than
unsanctioned opioid medication use.* Whereas pharmaceutical opioids generally
deliver a reliable and stable dose, people who turn to the illicit market to obtain and
use heroin face a greater overdose risk.*

Beginning in 2010, heroin overdose fatalities began increasing rapidly across the
country while fatal overdoses involving opioid analgesics began to level off and even
declined slightly between 2011 and 2013.1° Fatalities from heroin overdose nearly
tripled from 2010 to 2013.%® Evidence indicates that a growing number of individuals
who have been using opioid analgesics are substituting heroin, and that dependence
on opioid analgesic medications is a strong risk factor for heroin dependence.’



Law enforcement agencies should not be empowered to decide when a physician has
prescribed too much or a patient is being prescribed too many. Too often the
assumption is made that a physician is prescribing too much pain medication, an
assumption that is often fostered by law enforcement officials and echoed by
lawmakers. Prosecuting prescribers believed to be overprescribing certain
medications can lead to stigma against patients using those medications, as well as
reduced access to certain medications that physicians may be reluctant to prescribe
out of fear of law enforcement investigation.*8

Pain remains one of the most severely undertreated conditions in the U.S. today.'® As
the general population in the United States trends older,® and more people are
surviving illnesses and undergoing surgical operations, demand for prescription
opioid analgesics will likely increase.?

Federal and state officials have focused resources on diversion and policing physician
prescribing practices with poor results. Opioid use and overdose rates have surged
across the nation despite supply-side efforts. In fact, the focus on diversion has likely
contributed to this recent surge. In addition, individuals with unmet overdose
prevention and treatment needs are also not being served or protected by supply-side
strategies.

It is this example that underscores the critical need to turn the nation’s discussion
about prescription diversion into policies that place much greater emphasis on
strategies that more effectively target demand for drug use, enhance and facilitate
treatment access, and prevent overdose fatalities. The federal government still
focuses the vast majority of its drug-related spending on interdiction, enforcement
and incarceration. Billions of dollars are wasted each year on supply-side programs
that lack real oversight. Shifting resources from interdiction and incarceration to
treatment and public health program funding would save more lives and realize
substantial savings for taxpayers.

Prevention

In recent years, the opioid prescribing patterns of physicians have faced greater
scrutiny from law enforcement. However, little attention has been given to the duty
that health practitioners have to educate their patients about opioid overdose risk.
Physicians should be informing patients about proper dosing and overdose risk and
prescribing naloxone to patients who are taking opioid analgesics.

Naloxone (Narcan) is a low-cost medication available by prescription and is the first
line of treatment for paramedics and emergency room physicians who encounter an
opioid overdose victim.?? Naloxone takes as little as two minutes to start working,
and provides additional time to obtain necessary medical assistance during an
overdose.? Evidence suggest that prompt administration of naloxone and provision
of emergency care by a bystander can reduce health complications and attendant
health care costs to government and private insurers.?*

However, naloxone’s status as a prescription drug is a key barrier to broader
naloxone access in the United States.?® In an effort to improve the utilization of



naloxone, more than 35 states have passed laws to shield healthcare practitioners and
laypersons from civil and criminal liability for prescribing or administering this
medication.?® The Committee should advance federal legislation that provides a
national floor of civil liability protections for prescribers and laypersons who
administer naloxone in the event of an overdose emergency.?’

Good Samaritan immunity

Witnesses to an overdose often hesitate to call for help or, in some cases, simply
don’t make the call. The most common reason people cite for not calling 911 is fear
of police involvement and legal consequences.?® A key way to encourage overdose
witnesses to seek medical help is to exempt them from arrest and prosecution. Good
Samaritan immunity laws typically protect only the caller and overdose victim from
arrest and prosecution for simple drug possession, possession of paraphernalia, and
being under the influence. Such legislation does not protect people from arrest for
other offenses. Twenty five states and the District of Columbia have passed such
laws.? The Committee should consider whether federal legislation could extend
Good Samaritan immunity to federal lands and territories.

Syringe access

People who inject opioids and other drugs are often stigmatized by health care
providers and criminalized by law enforcement. Without reliable access to sterile
syringes, individuals are prone to share syringes and other drug preparation
equipment with other people who inject drugs. The sharing of syringes is associated
with elevated risk of contracting HIV and hepatitis C.* and syringe sharing has
historically been a major contributor to the HIV/AIDS epidemic in the United States
and abroad.®!

Since the early 1990s, advocates and public health officials in urban centers across
the United States have offered syringe exchange services. In addition to providing
sterile syringes in exchange for used syringes, many syringe exchange programs
provide services such as HIV and hepatitis C testing, overdose prevention training,
and serve as a linkage to health care, housing, and drug treatment for those not often
served by traditional health care providers.®? Critically, syringe availability has been
proven to reduce the spread of HIV/AIDS and hepatitis C without increasing drug
use.®® Syringe exchange programs are supported by leading United States and
international government health organizations and medical and public health
associations.®*

Today, there are more than 190 syringe service programs operating in 33 states.*
Many jurisdictions have made local investments to support syringe exchange.*
However, as the opioid crisis has transformed in recent years to include a dramatic
increase in heroin use that has shifted from urban centers to rural areas, communities
affected in rural parts of the United States often do not have — or even legally permit
— the provision of syringe exchange.

These changing demographics have recently taken center stage nationally, with a
spike in HIV diagnoses among people who inject drugs in Indiana®” and with the
CDC ranking Kentucky number one in the nation for high rates of hepatitis C cases.*®
Yet, a federal ban prohibiting states and the District of Columbia from using their



share of federal HIVV/AIDS prevention money on syringe exchange programs has
been in place since 2011.

This ban was briefly lifted by the Democratic-controlled Congress in 2009 after
being in place for more than 20 years. Republicans restored the ban in 2011 after
regaining control of Congress. Earlier this year, House and Senate Republicans
agreed to partially repeal the ban for the first time. However, Congress should
completely lift the federal ban and allow state and local governments to spend their
share of federal prevention dollars without additional cost to taxpayers. There is little
doubt that these congressional bans are responsible for hundreds of thousands of
Americans contracting HIV/AIDS or hepatitis C.*°

Treatment

There is broad consensus among experts that an individual struggling with opioid
dependence should have access to the full spectrum of behavioral, pharmacological,
and psychosocial treatments. However, nearly 80 percent of people experiencing
opioid dependence do not receive treatment because of limited treatment capacity,
financial obstacles, social stigma, and other barriers to care.*® Expanding access to
drug treatment is a key strategy to reducing demand for opioid analgesics and heroin.
Effective treatment modalities should be available to people at all stages of the
recovery spectrum.

Barriers to treatment despite healthcare reform

Barriers to drug treatment persist despite federal healthcare reform. Treatment
programs still often fail to meet the needs of populations that have historically
confronted barriers to accessing treatment, such as women, people of color, lesbian,
gay, bisexual and transgendered (LGBT) individuals, and rural populations.
Individuals who use heroin and other opioids are also often both uninsured and
marginalized by the healthcare system.*

It is critical that people experiencing dependence to opioid analgesics or heroin can
enroll in medication assisted treatment. Scientific research has established that
medication assisted treatment increases patient retention and decreases drug use,
infectious disease transmission, and criminal activity.*> Medication assisted
treatments are cost effective*® and have been proven equally effective in treating
heroin or prescription-type opioid dependence.** Opioid dependent individuals
should have access to affordable, judgment-free, individualized counseling and
pharmacological replacement therapies such as methadone and buprenorphine. Under
medication assisted treatment, doctors prescribe one or more pharmaceutical drugs to
people with drug-related problems to eliminate or reduce their problematic use of
drugs and improve their mental and physical well-being.

At present, the FDA has approved only three medications for the treatment of opioid
dependence.* Methadone is one of the most widely studied medicines and is
employed effectively around the world to treat opioid dependence. Methadone
therapy is widely regarded as the most effective treatment for heroin addiction.*®
Methadone and other medication assisted therapies lead to better health and social
outcomes than any other treatment modality.*” The Centers for Disease Control and



Prevention,* the Institute of Medicine* of the National Institutes of Health, the
Substance Abuse and Mental Health Services Administration (SAMHSA) of the U.S.
Department of Health and Human Services,* the National Institute on Drug Abuse
(NIDA),%2 the World Health Organization,> and over four decades of government-
funded, peer-reviewed medical research® have unequivocally and repeatedly proven
that medication assisted therapies like methadone are the most effective treatments
for opioid dependence.®®

Yet, extensive federal and state regulations and restrictions stand in the way of
providing methadone, and to a lesser extent, buprenorphine treatment services to
patients.®® Access to methadone is extremely restricted in the United States and many
people who need it cannot obtain it.>” All told, only about 12 percent of individuals
with opioid dependence receive methadone treatment.%® Ultimately, methadone
should be available by prescription and through doctors’ visits, as it is in Canada and
most of Western Europe.®

Access to treatment inside criminal justice settings

People who use opioids are at highest risk of overdose following a period of
abstinence or reduced use that leads to lowered tolerance, such as spending time in a
rehabilitation facility or serving a court-ordered period of incarceration.®® For this
reason, integration of medication assisted treatment and overdose prevention
strategies into criminal justice settings is critical. Many populations, including
incarcerated veterans, are acutely vulnerable during the period shortly after their
release from jail or prison. People who inject heroin have seven times the risk of
death from an overdose during the first two weeks after their release from
incarceration.®!

A growing number of jurisdictions have begun offering medication assisted
treatment, overdose prevention and naloxone in criminal justice settings. In New
Mexico, the Metropolitan Detention Center for Bernalillo County Methadone
Maintenance program, which was launched in 2005, provides a daily dose of
methadone to incarcerated people who were previously enrolled in a community-
based methadone program. A study by the University of New Mexico indicates that
incarcerated people receiving methadone treatment at the Metropolitan Detention
Center typically stayed out of jail longer than incarcerated people who did not receive
the treatment.®? In Rhode Island, the state’s Department of Corrections has partnered
with a community-based overdose prevention program to train incarcerated
individuals on how to prevent overdose and use naloxone prior to their release.®

People who use opioids illicitly are also vulnerable to arrest. For low-income
residents of states that have not expanded Medicaid, the few, if not the only, way(s)
for low-income and uninsured people to continue to obtain access to drug treatment
or mental health services is to get arrested and hope for participation in a drug,
mental health, or other specialty court or diversion program.

In these courts, judges and prosecutors — not healthcare providers — have final say
over the defendant’s participation in treatment, and usually require costly,
abstinence-based episodes of treatment. Non-adherence to the program often results
in incarceration. Individuals who are participating in a drug court have often been
ordered by a drug court judge to leave methadone or buprenorphine treatment in



order to participate in the diversion program — making it very likely that those going
through drug court will relapse and be sent to prison.* Moreover, some family court
judges require clients to cease methadone treatment before they can receive custody
of their children.®® The Obama administration recently announced it would bar
federal funding for drug courts that do not allow participation in medication assisted
treatment programs.®® The Committee should review legislative options for
improving the delivery of medication assisted treatment and overdose prevention
strategies in federal and state correctional facilities.

Policing

An increasing number of jurisdictions have recognized that the current approach of
arresting people for illicit opioid possession and other low-level, nonviolent crimes
has proven to be fiscally unsustainable and an ineffective strategy for improving the
public safety and health of a community. The existing approach moves a relatively
small fraction of offenders off the streets, for brief periods of time, and at a
significantly higher cost than non-criminal justice system interventions.
Criminalization of possession of small amounts of drugs and paraphernalia for
personal use contributes to the marginalization of people who use illicit drugs. The
resulting stigma attached to heroin or unsanctioned opioid analgesic use can
exacerbate dependence and overdose risk. Further, the system diverts limited law
enforcement resources from more serious crimes to policing low level drug offenses,
with little to no improvement in neighborhood quality of life or a reduction in drug
related deaths.

Law enforcement officers typically have more day-to-day interaction with
marginalized populations than traditional service providers. They see firsthand the
revolving door of jail to street for these populations. There is now a growing interest
both inside and outside the law enforcement community in exploring new approaches
to dealing with drug possession and other low-level crimes that that don’t rely on
arrest and incarceration.

In 2011, Seattle pioneered a new approach known as Law Enforcement Assisted
Diversion, or LEAD, the first pre-booking diversion program in the country. LEAD
was established through a unique collaboration between Seattle police, district
attorneys, government agencies, mental health and drug treatment providers, housing
providers and other service agencies, the business community, public defenders,
elected officials and community leaders. LEAD seeks to reduce criminal behavior
and improve public safety and order by connecting people who commit low level
nonviolent crimes with community-based treatment and supportive services.
Following Seattle’s direction, Santa Fe, New Mexico implemented its own LEAD
program in 2014.

Law Enforcement Assisted Diversion

Under LEAD, police officers exercise discretionary authority at the point of contact
to divert individuals for low-level criminal offenses. Instead of arresting and booking
people for certain nonviolent crimes, including low-level drug possession and sales,
police may immediately connect them to a case manager who links people to
housing, treatment and other services.®” LEAD is designed to work with people



struggling with addiction and/or mental illness whose criminal behavior is motivated
by addiction and subsistence needs.

Individuals diverted into LEAD receive intensive case-management and targeted
services in a highly-coordinated environment. LEAD devotes a substantial portion of
its resources to health and supportive services, and participants are given immediate
access to services without displacing voluntary treatment candidates. An Individual
Intervention Plan is provided for each participant, which serves as the action
blueprint for the participant and his or her case manager. This plan may include
assistance with housing, treatment, education, job training, job placement, licensing
assistance, small business counseling, child care, or other services. Intensive case
management provides increased support and assistance in all aspects of the participant’s
life.

LEAD is based on a harm reduction and housing first philosophy that requires a
focus on individual and community wellness, rather than an exclusive focus on
sobriety. LEAD participants, who are usually struggling with drug addiction and are
often homeless, sometimes take months or even years to make major behavior
changes. LEAD is designed to promote patience and relationship-building that can
eventually yield results that shorter-term strategies cannot.

LEAD is a promising alternative to expensive court-based interventions that does not
require the presence of judges, court staff, prosecutors, or public defenders. Rather,
police officers determine whether or not individuals are appropriate to go into LEAD.
Each local jurisdiction that implements LEAD defines its target population.

LEAD recognizes that drug use is a complex problem and people need to be reached
where they currently are in their lives. In Seattle, LEAD precipitated a fundamental
policy reorientation, from an “enforcement-first” approach, to a health-centered
model — reinforced by specialized harm reduction training required of every police
officer.

Law enforcement have been supportive of LEAD because it gives them additional
tools to handle public safety issues. Diversion of people accused of low-level
nonviolent crimes into LEAD allows law enforcement to focus on serious crime
while playing a key role in linking people to services instead of funneling them into
the justice system.

The Expansion of LEAD to Respond to Unique Local Concerns

New Mexico has the second highest drug-induced death rate in the nation, and the
consequences of drug use continue to burden New Mexico communities. Drug
induced deaths in Santa Fe County in 2014 was 30.9 per 100,000, up from 24.3
between 2007 and 2011. Santa Fe County had the fourth highest number of drug-
induced deaths®® across the state. In New Mexico, drug overdose deaths have now
surpassed car accidents as the leading cause of death.®

Santa Fe experienced an increase in property crimes while at the same time
experienced an increased use of opiates, both heroin and opiate-based pills. In 2011,
the Santa Fe area (the city and the county, including parts of Espafiola) ranked second
in the country in residential burglaries per 100,000 residents.” Property crimes rose



slightly in 2012 compared to 2011. Residential burglaries increased to 802 from 782
the previous year.” Local authorities established that serious drug dependence was
fueling the property crime problem.

The city of Santa Fe resolved to address these public safety and public health issues
by forming a LEAD Task Force. The Task Force completed a cost-benefit analysis.
The task force’s analysis determined that the overall cost to the entire system to arrest
100 individuals by the City of Santa Fe Police Department for opiate possession or
sales resulting in booking, detention, prosecution and/or adjudication costs was more
than $4.2 million or an average of $42,000 per individual across the law enforcement,
jail, judicial, 911 emergency and medical systems over just a three year (2010-2012)
period alone.”

These same 100 individuals cost the City of Santa Fe one million dollars in
jail/detention costs over three years for a total of 11,502 jail days. They were arrested
590 times by city police during that three year period and officers spent 9.3 hours per
arrest. The majority of these individuals (91 out 100) were repeat offenders. This
pattern of persistent recidivism resulted in individuals being re-arrested every six
months on average. Fifty-one percent of those individuals had reported property
crime histories. Based on these findings, the city acknowledged that it could no
longer afford to rely on criminal sanctions to address problematic, drug-related
behavior. To break this cycle of addiction and arrest, Santa Fe’s City Council
approved the implementation of a three-year pilot LEAD project.

LEAD is a Successful Program that Merits Replication

LEAD is credited with reducing drug arrests in Seattle by more than 30 percent from
2010 to 2011.” In addition, an independent, case-controlled outcome evaluation of
Seattle’s LEAD shows that it has resulted in significant reductions in recidivism.’
Finally, a study released last month found statistically significant reductions in
criminal justice and legal system costs for LEAD participants compared to the
control group.™

LEAD is an evidence-based program that promotes best practices in responding to
low level drug crimes. This Committee should advance federal legislation that would
authorize funding to support the implementation of pilot LEAD initiatives by
jurisdictions desiring a new approach to low-level nonviolent crime.

The Obama Administration’s Response to Opioid Crisis

The Obama Administration has taken several important steps to mitigate risks
associated with use, dependence and overdose. Earlier this year, the U.S. Department
of Health and Human Services (HHS) announced a new initiative focused on
reforming opioid analgesic prescribing practices, expanding the use of naloxone and
expanding the use of medication assisted treatment. Notably, HHS concluded that
expanding the use of naloxone and scaling up access to medication assisted treatment
represented strategies grounded in the best research and clinical science available.
Yet, funding to carry out this initiative is largely contingent on Congress approving a
request for $133 million in President Obama’s FY 2016 budget.”® The Office of
National Drug Control Policy (ONDCP) has also taken significant steps to recognize



naloxone’s integral role in reversing opioid overdose deaths. ONDCP’s most recent
National Drug Control Strategy articulates policy goals of reducing overdose
fatalities by 15 percent, increasing the utilization of naloxone by first responders and
working with states to promote Good Samaritan Laws.’’

Conclusion

The Drug Policy Alliance urges the Committee to confront the opioid crisis as a
health issue, rather than a criminal justice issue and develop policies and programs
accordingly. The federal government has spent billions of dollars on
counterproductive supply-side strategies. The Committee should prioritize the
elimination of federal roadblocks to accessible and affordable medication assisted
treatment and facilitate the expansion of policy and programmatic solutions that
address core issues that drive opioid and other substance use -- including Law
Enforcement Assisted Diversion and Good Samaritan immunity laws.

The Committee should advance legislation that will reduce barriers to health services,
drug treatment and emergency services -- including sterile syringes and naloxone.

Thank you for considering our views.

Sincerely,

Grant Smith
Deputy Director, National Affairs
Drug Policy Alliance
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