
 
 

July 15, 2025 
 

The Honorable Scott Fitzgerald     The Honorable Jerrold Nadler 
Chair         Ranking Member  
House Judiciary Subcommittee on the    House Judiciary Subcommittee on    
the Administrative State, Regulatory     the Administrative State, Regulatory 
Reform and Antitrust      Reform and Antitrust  
House of Representatives     House of Representatives 
2138 Rayburn House Building    2138 Rayburn House Building 
Washington, DC 20515     Washington, DC 20515 
 
Dear Chairman Fitzgerald, Ranking Member Nadler, and Members of the Subcommittee, 
 
Thank you for convening the hearing entitled “Bankruptcy Law: Overview and Legislative 
Reforms,” to discuss the urgent need to reform our bankruptcy system and shine a spotlight on 
how our bankruptcy system unjustly fails to protect millions of student loan borrowers.  
 
Today, more than 42 million Americans owe more than $1.6 trillion in student loan debt.1 
Millions are struggling to stay current on their student loans while keeping up with the rising 
costs of everyday goods like groceries, rent, childcare, and medication. Making matters even 
worse, over the last several months, instead of working to bring down college costs and make 
higher education more affordable for working families, the Trump Administration has restarted 
involuntary collection against the most vulnerable student loan borrowers.2 Additionally, in just a 
few short weeks, the Trump Administration plans to resume charging interest to 8 million 
borrowers, as borrowers wait in an historic backlog of 1.5 million unprocessed applications to 
access critical affordable repayment options.3 Meanwhile Republicans’ “One Big Beautiful Bill” 

3 Student Borrower Protection Center, Trump Administration to Restart Student Loan Interest Charges for Nearly 8 
Million Borrowers, Borrowers Will Face More than $3500 Per Year in New Charges, (Jul. 9, 2025), 
https://protectborrowers.org/trump-to-restart-student-loan-interest-charges-for-8-million-borrowers-and-add-3500-pe
r-year-in-new-charges/.  

2 Zachary Schermele, Collection of defaulted student loans to restart May 5 for first time since pandemic, USA 
Today, (Apr. 21, 2025), 
https://www.usatoday.com/story/news/education/2025/04/21/student-loan-payments-collections-restarting-trump-ma
y/83199039007/. 

1 U.S. Department of Education, Office of Federal Student Aid, Federal Student Aid Portfolio Summary (Mar. 31, 
2025), https://studentaid.gov/sites/default/files/fsawg/datacenter/library/PortfolioSummary.xls.  
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will dramatically increase monthly student loan payments for millions of Americans and limit 
relief options for struggling borrowers.4 
 
From 2011 to 2019, more than 99.8 percent of borrowers who filed for bankruptcy could not get 
their student loans discharged.5 Unlike medical, credit card, and other household debts, both 
federal and private student loans are only dischargeable in bankruptcy if the debtor pursues a 
discharge through an “adversarial proceeding”—a cumbersome, expensive process that requires 
an individualized determination by a bankruptcy judge separate from any order discharging other 
types of consumer debts. To discharge a student loan through this special, separate process, a 
borrower must make a heightened showing of “undue hardship.” To demonstrate undue hardship, 
some jurisdictions subject borrowers to the Brunner test, a three-pronged analysis created by 
judges that requires proof of extraordinary circumstances and is notoriously difficult to pass.6 
Procedural hurdles, the undue hardship requirement, and the resulting Brunner test imposed by 
the courts, combine to effectively block vulnerable and struggling student loan borrowers from 
the promise of a fresh start that the Bankruptcy Code was meant to offer.  
 
For these reasons, it is critical that Congress restore broad access to bankruptcy discharge 
for all student loan borrowers with all types of student loans. 
 
Importantly, even though the limit on the dischargeability of student debt only applies to 
“qualified education loans,”7 few borrowers are aware of this distinction or have sophisticated 

7 Qualified education loans, which are harder to discharge, are defined in both the Tax Code and Higher Education 
Act as debts incurred solely to pay for (1) qualified higher education expenses (which are defined as the “cost of 
attendance” and a sum determined by the institution to cover tuition, fees, room and board, and books), (2) at an 
accredited institution (which is eligible for Title IV funding), (3) by an eligible student (in most circumstances 
enrolled at least half-time, or 6 credits per semester or more). See Austin Smith, Not All Student Loans Are 
Non-Dischargeable in Bankruptcy and Creditors Know This, Student Borrower Protection Center, (Mar. 18, 2019), 
https://protectborrowers.org/not-all-student-loans-are-non-dischargeable-in-bankruptcy-and-creditors-know-this/.  

6 The Brunner test requires a showing that: (1) the borrower cannot presently maintain a minimal standard of living 
if required to repay the student loan; (2) circumstances indicate the borrower’s financial struggles are likely to 
persist into the future for a significant portion of the loan repayment period; and (3) the borrower has made good 
faith efforts to repay the loan in the past. See Brunner v. New York State Higher Education Services Corp., 831 F.2d 
395 (2d Cir. 1987); U.S. Department of Justice, Guidance for Department Attorneys Regarding Student Loan 
Bankruptcy Litigation, (Nov. 17, 2022), 
https://www.justice.gov/d9/pages/attachments/2022/11/17/student_loan_discharge_guidance_-_guidance_text_0.pdf. 
For a summary of some critiques of the Brunner test presented in a joint amicus brief by the National Association of 
Consumer Bankruptcy Attorneys, National Consumer Bankruptcy Rights Center, and National Consumer Law 
Center, see National Consumer Bankruptcy Rights Center, NACBA and the NCLC Seek Rejection of Brunner Test, 
(Sep. 1, 2016), https://www.ncbrc.org/uncategorized/2016/09/01/nacba-and-the-nclc-seek-rejection-of-brunner-test/.  

5 Jason Luliano, The Student Loan Bankruptcy Gap, 70 Duke Law Journal 3 (Dec. 2020), 
https://scholarship.law.duke.edu/cgi/viewcontent.cgi?article=4046&amp;amp;context=dlj.  

4 Student Borrower Protection Center, Letter to the Senate HELP Committee: Preliminary Economic Analysis of 
Senate Proposal on Student Loan Repayment, (Jun. 11, 2025), 
https://protectborrowers.org/letter-preliminary-economic-analysis-of-senate-proposal-on-student-loan-repayment/.  
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knowledge to understand whether their loan is dischargeable. Many borrowers are under the 
mistaken belief that all student loans are simply not dischargeable. As the attached 2022 Student 
Borrower Protection Center (SBPC) investigation reveals, private student lenders have taken 
advantage of consumer confusion to cheat borrowers out of their right to bankruptcy.8 
 
Based on a comprehensive review of securities filings, student loan promissory notes, and 
government data, SBPC estimated that $50 billion in so-called private student loans taken on 
by more than 2.6 million borrowers are, in fact, eligible to be discharged in a typical 
consumer bankruptcy, despite representations to the contrary by lenders and loan 
servicers. SBPC’s investigation also outlines the audacious tactics that some of the largest 
players in the private student loan market, such as Sallie Mae and Navient, undertook to 
convince struggling borrowers and the public that their customers did not have the right to 
bankruptcy. These tactics included lying to borrowers in advertisements and contracts, sending 
harassing collections messages to borrowers who had already undergone bankruptcy 
proceedings, and telling borrowers that loans were not dischargeable. At the same time, student 
loan companies were honest with Wall Street investors—warning that these same loans could, in 
fact, be discharged in bankruptcy.9 
 
Following SBPC’s investigation, the Consumer Financial Protection Bureau (CFPB) released a 
bulletin demanding student loan servicers halt and return unlawfully collected debts on loans 
discharged through bankruptcy.10 In May 2024, the CFPB sued the Pennsylvania Higher 
Education Assistance Agency (PHEAA) for “illegally collecting on student loans that have been 
discharged in bankruptcy and sending false information about consumers to credit reporting 
companies.”11 The CFPB alleged that PHEAA illegally collected on and furnished inaccurate 
information about loans that had already been discharged in bankruptcy, lied to borrowers about 
whether they could access relief through bankruptcy, and more.12  
 

12 Id.  

11 Consumer Financial Protection Bureau, CFPB Sues Student Loan Servicer PHEAA for Pursuing Borrowers for 
Loans Discharged in Bankruptcy, (May 31, 2024), 
https://www.consumerfinance.gov/about-us/newsroom/cfpb-sues-student-loan-servicer-pheaa-for-pursuing-borrower
s-for-loans-discharged-in-bankruptcy/.  

10 Consumer Financial Protection Bureau, CFPB Heightens Scrutiny of Unlawful Collection of Payments on 
Discharged Student Loans, (Mar. 16, 2023), 
https://www.consumerfinance.gov/about-us/newsroom/cfpb-heightens-scrutiny-of-unlawful-collection-of-payments-
on-discharged-student-loans/; Consumer Financial Protection Bureau, Bulletin 2021-01: Unfair Billing and 
Collection Practices After Bankruptcy Discharges of Certain Student Loan Debts, (Mar. 16, 2023), 
https://files.consumerfinance.gov/f/documents/cfpb_unfair-billing-collection-bankruptcy-student-loan-debt_2023-01
.pdf.  

9 Id.  

8 Student Borrower Protection Center, Morally Bankrupt: How the Student Loan Industry Stole a Generation’s Right 
to Debt Relief, (Jan. 2022), https://protectborrowers.org/wp-content/uploads/2022/01/SBPC_Morally-Bankrupt.pdf.  
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The Trump Administration subsequently let PHEAA off the hook by handing them a corporate 
pardon in February 2025.13  
 
For too long, student loan borrowers have been denied the clean slate that bankruptcy promises 
to people and companies who can no longer make ends meet—a right which is extended across 
almost every other type of debt. Complex procedural requirements and prohibitions on student 
loan discharges have also allowed predatory lenders and servicers to take advantage of millions 
of borrowers, who may not have the time or legal expertise to understand these restrictions, and 
deprive them of the bankruptcy benefits to which they are legally entitled. For these reasons and 
more, the disparate treatment of student loan debt in the bankruptcy code is both harmful and 
unnecessary. We call on Congress to eliminate the undue hardship requirement and restore full 
bankruptcy protections for all borrowers and all types of student loans.  
 
We appreciate the opportunity to share our insights with the Committee and thank you for your 
consideration. 
 
Sincerely, 
 
 
Student Borrower Protection Center 
 

13 Student Borrower Protection Center, CFPB Drops Enforcement Action Against Predatory Student Loan Company, 
(Feb. 27, 2025), 
https://protectborrowers.org/cfpb-drops-enforcement-action-against-predatory-student-loan-company/. 
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Executive Summary 
It is a commonly held belief that private student loans in the U.S. are simply not dischargeable in bankruptcy, or 

that they are dischargeable only after a showing of exceptional financial hardship. Both conceptions are false. 

Instead, there are likely tens of billions of dollars of private student loans owed by countless borrowers that can 

be discharged as a matter of course through the normal personal bankruptcy process—or that have already been 

discharged through that path, but for which borrowers continue to unlawfully face bills and collections notices. 

This report exposes the truth about the dischargeability of private student loans in bankruptcy, reveals the 

nefarious industry schemes that have served to defraud financially strapped borrowers to boost the student loan 

industry’s bottom line, and illustrates a path forward for law enforcement to hold accountable the companies that 

have perpetuated this harmful fraud. 

In particular, this report finds the following: 

 Only a narrow subset of “private student loans” actually face limits to dischargeability in

bankruptcy. The Bankruptcy Code does generally limit the dischargeability of certain “qualified

education loans,” but that statutory term references a very specific and limited subset of what one might

colloquially refer to as a “private student loan.” In particular, a “qualified education loan” is a loan that is

incurred solely to pay for certain higher education expenses at an accredited institution by an “eligible”

student. Loans that do not meet these specifics are not “qualified education loans,” and they do not fall

under the associated limits to dischargeability in bankruptcy.

 Many loans that a consumer might consider “private student loans” are presumptively

dischargeable in bankruptcy. In the 2000s and early 2010s, students took on tens of billions of dollars

of loans that were branded as education credit but that do not meet the definition of a “qualified

education loan,” and are therefore presumptively dischargeable in bankruptcy. These products include

loans that law students take on while studying for the bar exam, “direct to consumer” student loans that

exceed schools’ cost of attendance, loans to students at non-accredited schools, and more. We identify

as much as $50 billion of “private student loans” owed by more than 2.6 million people that could

fall under this category of presumptively dischargeable debt.
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 Industry schemes have robbed borrowers of their right to discharge, even when those borrowers 

have already gone through bankruptcy. Big banks and other private creditors have systematically lied 

to borrowers for years about the availability of bankruptcy as it relates to loans that are not qualified 

education loans. In many cases, private creditors have even continued to collect on the discharged debts 

of borrowers who have already gone through the bankruptcy process—that is, borrowers whose debts 

have legally already been discharged. Many times, firms even told borrowers that their loans were not 

dischargeable in bankruptcy at the same time that they admitted to Wall Street that those same loans 

were, in fact, presumptively dischargeable. Firms engaged in this double-speak so that they might avoid 

liability under securities fraud statutes while still padding their profits. Through their misrepresentations, 

student loan companies have collected potentially hundreds of millions of dollars of payment on debt 

that borrowers did not—or did not have to—owe. 

 

 It is time for consumer protection and law enforcement officials at all levels to fight back. There is 

both an opportunity and a dire need for public and private actors to use the tools of consumer financial 

protection to safeguard borrowers and to hold industry accountable for nearly two decades of 

malfeasance. Courts have increasingly sided with borrowers in private litigation related to the 

dischargeability of the debts discussed here. It is long past due for state and federal law enforcement to 

build on this momentum, wielding their powers under the law to end this charade and deliver borrowers 

their rights. 
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Introduction: Student Loans in Name Only  
It is a commonly held and widely repeated conception that all private student loans are not dischargeable in 

bankruptcy, or that they are dischargeable only after a showing of extreme financial hardship.1 Both beliefs are 

false. Instead, there are likely tens of billions of dollars of private student loans owed by countless borrowers that 

can be discharged as a matter of course through the normal personal bankruptcy process. Borrowers across the 

country are currently struggling under the weight of these loans wholly unaware of their ability to discharge them 

in a typical consumer bankruptcy, having either adopted the same widely held beliefs cited above regarding 

private student debt’s non-dischargeability or having been affirmatively lied to by a student loan company. 

Moreover, borrowers across the country are being ripped off by student loan companies that continue to collect 

on debt that has already legally been discharged by borrowers who have completed bankruptcy proceedings. 

Although there is no itemization of each debt discharged in bankruptcy, and consequently borrowers who have 

undergone bankruptcy proceedings may have never affirmatively been told that their private student loans were 

in fact discharged, these debts were nonetheless discharged. Unfortunately, in the vast majority of cases, these 

borrowers either assumed that their loans could not be and therefore had not been discharged, or they were 

directly—and falsely—told by a student loan company that they continued to owe on these debts. In many cases, 

these affirmative representations have come in the form of debt collection notices.  

The crux of the issue is that many products that one may refer to in common parlance as “private student loans” 

do not actually meet the specific definition of a student loan relevant to the Bankruptcy Code, which does 

generally limit the dischargeability of a specifically defined subset of private credit.2 The particular definition of a 

private education credit relevant for the purposes of bankruptcy is that of a “qualified education loan”—a loan 

that is taken on by legally defined “eligible students,” used to finance attendance at recognized colleges and 

universities that are eligible to offer students federal financial aid, and originated in amounts that do not exceed 

the cost of attendance at the student’s school, among other requirements.3 Regardless of how industry may 

brand them for marketing purposes, loan products that do not meet this specific definition of a qualified 

education loan are not subject to the Bankruptcy Code’s generally restrictive treatment of qualified education 

loans in bankruptcy. Instead, many products that are branded as “private student loans” but that do not meet this 

definition are likely eligible for discharge through the same process that provides relief from credit card debt, 

medical debt, and other common categories of consumer debt. 
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As this report outlines, the set of products branded or otherwise thought of as private student loans that do not 

meet the specific legal definition of a qualified education loan is vast. These products include loans that law 

students take on while studying for the bar exam,4 “direct to consumer” student loans that exceed schools’ cost 

of attendance,5 loans to students at non-accredited schools,6 and many others.  

Courts have increasingly acknowledged that borrowers have discharged these types of loans as part of a typical 

consumer bankruptcy, regardless of whether borrowers or their creditors acknowledged this fact at the time.7 

Further, although the battle to allow borrowers to discharge already presumptively dischargeable private student 

loans has so far mostly been fought in bankruptcy courtrooms, there is both a need and an opportunity for public 

and private actors to use the tools of consumer financial 

protection to hold industry accountable for nearly two 

decades of malfeasance—and to aid some of the most 

vulnerable borrowers in the student loan system along the 

way. 

A wide range of the most prominent student loan 

companies in America have engaged in a startling array of illegal practices related to the marketing, servicing, 

and collection of presumptively dischargeable private student loans. Big banks and other private creditors have 

lied to borrowers about the availability of bankruptcy and have even continued to collect on the discharged debt 

from borrowers who have gone through the bankruptcy process. In doing so, these companies have collected 

potentially hundreds of millions of dollars of payments on debt that borrowers did not owe. 

The following report briefly identifies the specific legal questions at play with regard to private student loans’ 

dischargeability, answers those questions through well-settled case law, and illustrates their application to a 

decade of predatory practices by student loan companies. First, the report examines the Bankruptcy Code and 

other relevant statutes to identify the types of debts that are and are not presumptively dischargeable in 

bankruptcy. Then, the report discusses the broad set of products that are presumptively dischargeable in the 

ordinary course of bankruptcy, even though student loan companies market them as private student loans and 

sometimes affirmatively represent that these loans are not presumptively dischargeable. In doing so, the report 

discusses the various harmful and illegal tactics student loan companies have used to mislead borrowers away 

from understanding, utilizing, or enjoying their right to discharge these debts in bankruptcy. Finally, the report 

examines the legal landscape related to efforts to hold these companies accountable, noting an estimate of the 

scope of the problem and outlining the broad set of tools that law enforcement agencies at the state and federal 

level can and must utilize to deliver borrowers justice.  

A wide range of the most prominent 
student loan companies in America 

have engaged in a startling array of 

illegal practices related to the 

marketing, servicing, and collection 
of these private student loans. 
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The Law Clearly Defines Only a Specific 
Subset of Private Student Loans as Being 
Exempt from Presumptive Bankruptcy 
Discharge 
When a borrower decides to pursue bankruptcy, as part of her application she must list all of her outstanding 

debts in her bankruptcy petition. At the end of a successful bankruptcy under Chapter 7 of the Bankruptcy Code, 

generally all debts owed by the debtor and included in her petition are discharged by operation of law. This is the 

case unless a debt is specifically exempt from discharge under Section 523(a) of the Bankruptcy Code,8 which 

provides that certain student loans are not presumptively discharged even if listed on the borrower’s bankruptcy 

petition. For these covered student loans to be discharged, the borrower must meet a higher burden of financial 

hardship. 

Figure 1: Industry, the media, and even scholars perpetuate the myth that all private 
student loans simply cannot be discharged in bankruptcy. 

 

However, not all of what might be referred to colloquially as a private student loan meets the statutory definition 

of a student loan that is relevant to any exemption from presumptive discharge in bankruptcy. In particular, 
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Section 523(a)(8) of the Bankruptcy Code exempts only certain educational debts from presumptive discharge, 

stating:9 

“(a) A discharge [of personal debt in bankruptcy] . . . does not discharge an individual debtor from any debt — 

. . .  

(8) unless excepting such debt from discharge under this paragraph would impose an undue hardship 

on the debtor and the debtor’s dependents, for —  

(A) (i) an educational benefit overpayment or loan made, insured, or guaranteed by a 

governmental unit, or made under any program funded in whole or in part by a governmental unit 

or nonprofit institution; or  

(ii) an obligation to repay funds received as an educational benefit, scholarship, or stipend; or  

(B) any other educational loan that is a qualified education loan, as defined in section 221(d)(1) of 

the Internal Revenue Code of 1986, incurred by a debtor who is an individual[.]” 

If an “educational loan” or “student loan” does not fit within the ambit of Section 523(a)(8),10 that debt is treated 

just like any other presumptively dischargeable debt, and, if listed on the bankruptcy petition, is discharged 

automatically upon entry of a discharge order at the conclusion of the bankruptcy process.11 Thus, for a student 

loan to be excluded from discharge in a typical consumer bankruptcy, it must fall into one of the following three 

categories:12 

 Student loans made under government or nonprofit loan programs (Section 523(a)(8)(A)(i)). The 

first group of debts exempt from presumptive discharge under the law are loans funded by the 

government and/or nonprofit institutions. The statute reads, “an educational benefit overpayment or loan 

made, insured, or guaranteed by a governmental unit, or made under any program funded in whole or in 

part by a governmental unit or nonprofit institution[.]”13 The first part of this statute—loans “made, 

insured, or guaranteed by a governmental unit”—is relatively straightforward, and includes loans made 

under both the federal Direct Student Loan Program and the defunct Federal Family Education Loan 

Program, as well as loans extended by state or local governments. The second part of the statute’s 

clause—referencing loans “made under any program funded in whole or in part by a . . . nonprofit 

institution”—was intended to apply to debts for loans made under the National Direct Student Loan 

Program, protecting from discharge loans made directly to students by nonprofit colleges and 

universities, funded either partially or wholly by the government.14  
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 Conditional educational grants (Section 523(a)(8)(A)(ii)). The second group of exempt debts covers 

any “obligation to repay funds received as an educational benefit, scholarship, or stipend.”15 This 

exemption clearly refers to the extension of an educational grant or support that is required to be repaid, 

creating a debt. Here, Congress used the term “obligation to repay funds,” not “loan.” “Congress was 

certainly aware of the term ‘loan’ and is presumed to have made a conscious decision of when to use it 

and when to choose something different.”16 Section 523(a)(8)(A)(ii) refers to a specific type of defaulted 

conditional educational grant, not student loans, and applies to funds received in the character of an 

educational benefit—like veteran’s benefits or employment benefits—not funds received in exchange for 

an educational benefit, which would illogically cover “a loan for a car used by a commuter student to 

travel to and from school every day.”17 A narrow interpretation dominates the trend of the most recent 

slate of decisions, which have looked at this issue using all of the tools of statutory interpretation.18 

 Qualified educational loans (Section 523(a)(8)(B)). The third group of exempt debts applies to 

“qualified educational loans,” as defined in section 221(d)(1) of the Internal Revenue Code. A qualified 

education loan is any indebtedness incurred solely to pay qualified higher expenses, which are limited to 

the cost of attendance (as published and concrete) at an eligible educational institution.19 At a minimum, 

a qualified education loan is any indebtedness (i) incurred by a (ii) taxpayer (iii) solely (iv) to pay qualified 

higher education expenses (v) which are incurred on behalf of the taxpayer as of the time the 

indebtedness was incurred, (vi) which are paid or incurred within a reasonable period of time before or 

after the indebtedness is incurred, and (vii) which are attributable to education furnished during a period 

during which the recipient was an eligible student.20 

Examining the Definition of a Qualified Educational Loan  

To better understand the definition of a qualified education loan, and thus the circumstances under which a 

borrower would be denied access to discharge in a typical bankruptcy, it is necessary to examine the elements 

outlined above. 

First, the term “qualified higher education expenses” is defined in the statute as “the cost of attendance . . . at an 

eligible educational institution, reduced by the sum of,” among other things, the amount of any scholarship, 

allowance, or such kind of payment.21 In essence, a qualified educational loan is a loan taken out to pay for 

approved educational expenses only at a specific type of approved institution, a so-called Institution of Higher 

Education as defined under the Higher Education Act of 1965. 
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There is also an additional relevant aspect to this definition: the borrower’s intention. A qualified education loan 

requires an element of intentionality that the debt be used solely for qualified higher education expenses.22 For 

that reason, lenders cannot create “non-dischargeable” debts by simply labeling them as “undergraduate loans” 

in advertising or on the relevant credit agreements.23 

College students have credit cards and car loans, and they borrow money from friends and family; indeed, when 

pursuing a higher education, there is often a great need for borrowing and lending.24 But every dollar a person 

borrows while pursuing a higher education is not automatically deemed non-dischargeable because its purpose 

was to help the student or because it is for an amount below the published “cost of attendance” at the institution 

they attend. As the courts have ruled, the law “must be applied in a way that provides discernable boundaries 

between a dischargeable and a nondischargeable debt.”25 In fact, the Second, the Fifth, and the Tenth Circuit 

Courts of Appeals have all rejected arguments made by creditors that courts need only confirm that the 

promissory note expresses an educational purpose for the loan to be non-dischargeable.26  

Figure 2: Many “private student loans” are not “qualified education loans” for the 
purposes of the bankruptcy code. 

Finally, the definition of a qualified educational loan must be interpreted narrowly, lest it become an exception 

that swallows the rule. Were it read to include any loan used to obtain an education of any kind, then its coverage 

would extend to include those loans already excepted by Section 523(a)(8)(A) in violation of the rule against 

surplusage. Since Congress did not act so broadly as to except all loans used for an education, as evidenced by 
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its particular attention to the first two identified groups, this final group must be understood to be equally as 

precise.  

The various components of the definition of a qualified education loan may seem complex and arbitrary, but they 

are natural outgrowths of the term’s origin. Starting in 1978 and culminating in 1998, Congress narrowed and 

eventually completely limited the dischargeability of federal student 

loans.27 In 2005, private education lenders and debt collectors 

successfully lobbied Congress to extend provisions limiting 

dischargeability to certain private student loans.28 However, in doing so 

Congress limited protection for private education loan borrowers in 

bankruptcy only to the extent that their private student loans 

supplemented and mirrored federal student lending. Loans that do not 

fall into the narrow subset of being directed to eligible students at 

accredited schools for expenses such as tuition, room, board, and 

books do not mirror federal student loans, and therefore were not 

meant to face similar limitations to federal student loans in bankruptcy.29
  

Congress limited 

protection for private 
education loan 

borrowers in bankruptcy 

only to the extent that 
their private student 
loans supplemented and 
mirrored federal student 
lending.  
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Creditors Have Developed Various Products 
That are Advertised as Private Student Loans 
but are Not “Qualified Education Loans” for 
the Purpose of Bankruptcy Law  
Although commercial lenders could originate the newly non-dischargeable qualified education loans that 

Congress created in 2005, they were not satisfied with the origination volume that this business line produced.30 

The paperwork these loans involved was burdensome, schools would not agree to certify loan sums that 

exceeded students’ cost of attendance, and the Title IV accreditation 

requirement prevented lending to students at thousands of for-profit 

colleges and institutions that had not obtained Title IV accreditation.31 

Looking to sidestep these hurdles, private commercial lenders initiated 

new programs that lent money directly to students, bypassing schools’ 

financial aid offices and creating a channel to reach students attending 

non-accredited schools.32 

Of course, while these products are and were generally advertised as 

being or strongly resembling something commonly thought of as a 

private student loan, key aspects of their design place them outside of 

the statutory definition of non-dischargeable qualified education loans discussed above. Indeed, regardless of 

corporate branding, public misconceptions, or industry’s underhanded insistence, these forms of credit were 

always and remain presumptively dischargeable in bankruptcy.  

The following are only a few examples of the various types of credit products available in the market that are 

presumptively dischargeable under the law, even though they are branded as private student loans and often 

improperly exempted from discharge by the courts.  
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Direct to Consumer Loans 

In the early 2000s, commercial lenders began experimenting with a new student loan product called the “direct 

to consumer” (“DTC”) loan.33 DTC loans were marketed and disbursed outside of financial aid offices to avoid 

regulatory restrictions under the Higher Education Act that prohibited lenders from originating loans for more 

than a school’s published cost of attendance.34 Accordingly, DTC loans are not typically qualified education loans 

because they often a) exceeded the cost of attendance (or exceeded the cost of attendance less other federal aid 

and/or qualified education loans already received),35 b) were made to ineligible students, and/or c) were made to 

students at non-accredited schools. These DTC loans are presumptively dischargeable in bankruptcy. 

A prominent example of these DTC products is the Tuition Answer Loan that Sallie Mae introduced in 2004.36 

Sallie Mae described the loan by saying, “[u]nder the Tuition Answer loan program, creditworthy parents, 

sponsors and students may borrow between $1,500 and $30,000 per year . . . to cover any college-related 

expense. No school certification is required, although a borrower must provide enrollment documentation.”37 

Clarifying the definition of a “college-related” expense, Sallie Mae touted in advertising materials that these loans 

could be used for anything “from tuition and books to living expenses and even laptops.”38 This set of uses 

notably departs from the limited set of “qualified higher education expenses” that a loan must be used exclusively 

for if it is to be a non-dischargeable qualified education loan, which are strictly based on a college’s listed cost of 

attendance.39  

In order to make its DTC loans look like non-dischargeable qualified education loans, Sallie Mae inserted 

representations and warranties into the promissory notes that read, “I certify that this is a qualified education 

loan as that term is defined in 26 U.S.C. § 221(d),” and, “Not Dischargeable: This loan may not be dischargeable 

in bankruptcy.”40 These legal conclusions purport to affect a pre-petition waiver of discharge, and are therefore 

unenforceable.41 As discussed below, they are also deceptive because they intentionally foster and perpetuate 

the false net impression that the loans are not dischargeable in bankruptcy. Years after this deceptive marketing, 

courts are beginning to confirm that loans like Tuition Answer Loans are not “qualified education loans” and may 

therefore be discharged through bankruptcy as a matter of course. As a judge in one case ruled:42  

“Tuition Answer Loans were made through the Defendants' direct-to-consumer lending program, 

and not through the financial aid office of an eligible school. And for this reason, the loans were 

not limited in amount, and could be for sums that were ‘above and beyond the published cost of 

attendance.’” 
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In contrast to their consumer-facing representations, when Sallie Mae and its successor, Navient, later sold these 

loans to sophisticated investors, they explicitly disclosed that DTC Loans bore a risk of discharge.43 As one court 

noted, “Navient disclosed to its potential (sophisticated) investors in student loan asset-backed securities 

prospectuses that ‘pursuant to Section 523(a)(8), only private loans made for qualified expenses were excepted 

from discharge.’”44 Many additional prominent examples exist of firms such as Navient engaging in this 

duplicitous double-speak.45  

Figure 3: Sallie Mae and Navient actively lied to borrowers, all while telling investors 
on Wall Street the truth to avoid liability. 

The latter disclosures underscore the reality of the situation. DTC loans may, as above, be private credit 

advertised as helping students address college-related expenses. However, these products nevertheless fall far 

outside of the definition of qualified education loan relevant to the Bankruptcy Code. As Sallie Mae and Navient’s 

actions illustrate, many of the companies originating, securitizing, holding, and/or servicing these loans are and 

have always been well aware of this fact.  

Loans to Students at Non-Accredited Schools and Institutions 

To be eligible for Title IV funding, including federal student loans and grants, an institution of higher education 

must “satisfy the program integrity triad, under which it must be:  
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 licensed or otherwise legally authorized [by a state agency] to operate in the state in which it is 

physically located; 

 accredited or pre-accredited by an agency recognized for that purpose by the Department of Education 

(ED); and 

 certified by ED as eligible to participate in Title IV programs.”46  

As mentioned above, a private student loan can meet the definition of a qualified education loan only if (among 

other requirements) the institution a student uses the loan to attend is eligible for Title IV funding. In turn, this 

means that a private student loan can be a qualified education loan only if it is used to finance attendance at a 

school that has been both licensed or authorized by the relevant state regulator in the state where the school is 

physically located and accredited by an accrediting agency recognized by the Department of Education.  

Many of the DTC loan products created in the early 2000s were marketed toward students attending non-

accredited schools.47 Because these schools were not Title IV-eligible, loans made to students attending them 

necessarily fail to meet the statutory limitation that qualified education loans include only those loans made to 

students at Title IV-eligible institutions.48 Loans made to students at non-accredited schools are therefore not 

qualified education loans for the purposes of the Bankruptcy Code. Like student credit card debt, these loans are 

simply unsecured consumer debts, and they are discharged automatically upon entry of a discharge injunction.  

The intersection of predatory lending, non-accredited schools, and misrepresentations surrounding 

dischargeability in bankruptcy has created a great risk for a uniquely vulnerable population of consumers. 

Predatory schools' recruiting often targets communities of color, 

and the lack of even an accreditor's loose oversight for non-

accredited schools means that their educational product is likely to 

be sub-par, therefore increasing the likelihood that the borrower 

will need to seek bankruptcy protection.49 These schools are also 

likely to drive students toward various forms of risky and expensive 

private credit, exacerbating the consequences of poor educational 

outcomes.50 This is the backdrop against which borrowers are 

seeking to discharge their unaffordable credit, and why the 

affirmation of their right to do so is so important. 
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As above, the actions of the private student loan company Navient are notable with regard to efforts to block 

borrowers from discharging loans from non-accredited schools. One party to the case Crocker v. Navient, 

Michael Shahbazi, took on a $11,658.99 Sallie Mae Career Training loan in 2002 to finance attendance at STMC, a 

non-accredited technical school in Virginia.51 Shahbazi was told that his loan was “an education loan that must 

be repaid,” playing into the false perception that his loans would not be presumptively dischargeable in 

bankruptcy.52 But this was false. Because the school that Shahbazi attended lacked accreditation and was 

therefore not eligible for Title IV aid, any private credit extended to finance attendance at that institution 

necessarily fell outside of the definition of a qualified education loan for the purposes of discharge in 

bankruptcy.53  

Nevertheless, even after Shahbazi declared bankruptcy in 2011 and had all “properly scheduled pre-petition debt” 

discharged, Navient—which by that time had taken ownership of the loan from Sallie Mae—continued to collect 

on his loan.54 Navient hired collectors who regularly and harassingly demanded Shahbazi pay on the discharged 

debt, contacting him multiple times per day and even calling his mother-in-law, his brother, and his wife’s 

employer.55 This happened, as described above, just as Navient warned investors in securities backed by loans 

like Shahbazi’s that these debts were “generally dischargeable by a borrower in bankruptcy.”56 Courts across the 

country have gone on to affirm that Shahbazi’s loans and ones like them are presumptively dischargeable due to 

their having financed attendance at a non-Title IV school.57
  



MORALLY BANKRUPT                                           2022 
 

 
 18 

 

Creditors Have Developed Various Predatory 
Tactics to Keep Borrowers from Discharging 
their Debts and to Continue Collecting on 
Debt that Has Already Been Discharged  
Prior to 2005, Section 523(a)(8) of the Bankruptcy Code was easy to apply because it denied special bankruptcy 

treatment to all private student loans made by commercial lenders. If a student loan was issued or guaranteed by 

the federal government, it was non-dischargeable absent a showing of “undue hardship.” All other student loans 

received the same bankruptcy treatment as other types of consumer debt. When Congress amended the 

Bankruptcy Code to give special treatment to certain private student loans in 2005, it fueled the belief that all 

student loans are non-dischargeable—a belief that was echoed and cemented by industry and the media.58 But 

private lenders were only given qualified protection in 2005 such that, as discussed above, Section 523(a)(8)(B) 

exempts a limited set of private education loans from discharge.59 This situation created an opportunity for 

unscrupulous creditors to exploit the application of Section 523(a)(8) and to deceive debtors into thinking that all 

private student loans, like their federal counterparts, were non-dischargeable.  

This problem was made worse because Section 523(a)(8) is “self-executing,” meaning that its correct application 

relies on the good faith and honesty of creditors. In particular, when a debtor files a bankruptcy petition, the 

debtor includes all unsecured debts on a “Schedule F” form, listing only the amount of the debt, the name of the 

creditor, and the consideration received. After demonstrating compliance with the Bankruptcy Code, a court then 

issues an order discharging all pre-petition debts listed on the bankruptcy petition except for those covered by 

Section 523(a).60 But the discharge order does not specifically enumerate which loans, if any, have been 

discharged and which ones have not. Rather, it simply states generally that the order does not discharge some 

debts, including “debts for most student loans.” Against the backdrop of the widely accepted narrative that all 

forms of private credit used to help students attend college are non-dischargeable, this ambiguity is likely to 

leave borrowers under the impression that their loans were exempted and are still owed.  

If a creditor believes that a debt they hold is excepted from discharge, they have the legal burden to prove that 

the debt is encompassed by Section 523(a)(8).61 To meet this burden, the creditor must prove that it is more likely 

than not that the debt falls entirely within the meaning of one of Section 523(a)(8)’s exceptions.62 Once the 
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creditor proves the debt is presumptively non-dischargeable, the debtor must prove that repaying the debt would 

constitute an “undue hardship” in order to receive a discharge of that debt.63 Thus, any educational debt not 

encompassed by Section 523(a)(8) is automatically and as a matter of law discharged upon entry of the 

discharge order.64 

Unfortunately, this burden-shifting framework rarely plays out so 

simply for the borrower in practice. Often, unscrupulous creditors 

continue collections activity even in the face of a discharge order 

and it is left to the debtor to initiate either an adversary proceeding 

to specifically determine the dischargeability of the debt or an 

action asking the court to enforce the discharge injunction.65 

The creditor’s good faith and the threat of sanctions are the only 

checks on compliance with discharge injunctions. Accordingly, the 

upshot for borrowers is deceptively simple. If a borrower has gone 

through bankruptcy while owing a so-called “private student loan” 

that is not entitled to special treatment in bankruptcy and a creditor 

did not take specific steps in court to prevent that debt from being discharged, then the debt has already 

automatically been discharged. However, even borrowers well-versed in this niche area of bankruptcy law will 

likely need further court intervention to force creditors to comply with the law. Worse still, borrowers who have 

been through the bankruptcy process but who labor under the widespread belief that private student loans 

cannot be discharged in bankruptcy may therefore not even know that they have already been freed from their 

debts. 

Of course, borrowers’ misunderstanding may involve not just passive ignorance but rather may be the result of 

active steps by student loan companies to keep borrowers in the dark. The following are a few of the ways that 

student loan companies have attempted to prevent borrowers from accessing or enjoying their right to 

discharge. 
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Creditors Manipulate the Application of Section 523(a)(8) and 
Deceive Debtors into Believing their Non-Qualified Student Loans 
Were Not Discharged 

Not content with the protections won from Congress in 2005, creditors soon devised a scheme to leverage the 

widespread presumption of non-dischargeability and deceive debtors and the bankruptcy courts into thinking 

that all private student loans—both qualified and non-qualified, made to students at both accredited and non-

accredited schools—were excepted from discharge. To effectuate this fraud, creditors represented to student 

debtors that the Bankruptcy Code prohibited discharge of any loan made to any person for any educational 

purpose.66  

Low-income students who lack the resources and knowledge to seek relief in an adversary proceeding, which is 

an expensive and time-consuming undertaking, are disproportionately likely to struggle to repay on private 

student loans.67 And only one tenth of one percent (0.1 percent) of debtors in bankruptcy actively seek to 

discharge their student debts, an affirmative right they have at their disposal even given creditors’ existing 

obligation to establish that a given debt was not discharged in bankruptcy.68 In the rare event a debtor has filed 

an adversary proceeding seeking a determination related to dischargeability of their student loans, creditors 

often settle or forgive student debts that were already legally discharged.  

Further, when lenders put language into a contract expressly invoking 523(a)(8), some courts have declared the 

loans non-dischargeable.69 Even if the lenders do not use the same statutory language in their promissory notes, 

some courts will conclude that any education-related statement related to use of the proceeds of the loans is 

close enough for the loan to fall under 523(a)(8).70 

With these traps in place, a law that was originally designed to prevent students from taking advantage of the 

bankruptcy system has enabled unscrupulous creditors to take advantage of the bankruptcy system. 71 

Creditors Collect or Attempt to Collect on Discharged Debt 

Though many of the loans considered here are presumptively dischargeable in bankruptcy, lenders nevertheless 

continue to collect on them post-bankruptcy.72 For example, in one case the plaintiffs obtained bankruptcy 

discharges for their non-qualified education loans (DTC loans owned by Navient), but alleged that even after 

discharge “Navient had both of these plaintiffs contacted frequently by telephone and email to demand 

repayment” of their loans.73 In another case, even after the bankruptcy discharge of non-qualified education 

loans, the plaintiff alleged that the lender “sought to collect on his debts by use of ‘dunning letters, phone calls, 
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negative reports made to credit bureaus, failure to update credit reports, and commencing or continuing legal 

action to recover’ on the discharged debt.”74  

When private citizens have responded to predatory action along these lines by bringing suit to enjoin creditors 

from continuing to collect on discharged private student debts, the courts have agreed that their loans are 

presumptively dischargeable and were, in fact, discharged during preceding bankruptcy.75 In Homaidan v. Sallie 

Mae, Inc., the U.S. Second Circuit Court of Appeals held that two DTC Tuition Answer Loans issued by Sallie Mae 

Inc. were not presumptively excepted from discharge by Section 523(a)(8)(A)(ii), finding that it stretched the 

limits of the English language and rules of statutory interpretation to read private student loans into the scope of 

“funds received as an educational benefit.”76 Unfortunately, some courts have also concluded that, while these 

loans are presumptively dischargeable, debtors cannot bring claims for injunctive relief to stop unlawful post-

discharge collection activity outside of the bankruptcy court where their original bankruptcy proceeding 

occurred.77 Consumers’ ability to prevent unlawful post-discharge collection against themselves is therefore 

somewhat limited, but worse their ability to act as private attorneys general and protect their fellow consumers is 

all but non-existent. 

Illustratively, in 2017, while the In re Cocker case was pending, the bankruptcy 

court was able to convince Navient to temporarily stop collecting on DTC loans 

on a nationwide basis as a “responsible corporate citizen.”78 Unfortunately, faced 

with a ruling that DTC loans are presumptively dischargeable but that 

consumers’ ability to stop post-discharge collection was limited, Navient did not 

proactively change its collection policies. Instead, the company’s CEO 

acknowledged the presumptive dischargeability of the company’s DTC loans but 

implied that enforcement of the ruling would be nearly impossible, saying 

“[W]hile these loans may in fact be dischargeable, the [bankruptcy judge] was 

wrong when he found that the plaintiffs had jurisdiction to bring these claims 

outside of the bankruptcy court that originally heard their bankruptcy case.”79 This attitude appears to be 

representative of the industry’s approach, and the need for federal and state law enforcement to act on this issue 

is therefore clear.  
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Law Enforcement Must Step in to Protect 
Borrowers  
The Scope of the Problem is Massive 

The fact pattern laid out above makes clear that borrowers are already being taken advantage of nationwide. But 

even that does not capture the full scope of the problem. For numerical scale, we estimate that almost $50 

billion private student loans owed by more than 2.6 million people may be presumptively dischargeable in 

bankruptcy.  

Those figures stem from a combination of three underlying estimates: the proportion of private student loan debt 

that has been used for expenses that make them ineligible to qualify as “qualified education loans,” the 

proportion of private student debt that has been used to finance attendance at non-Title IV schools, and the 

proportion of private student loan debt to owed by students who were not “eligible students” for the purposes of 

the definition of a qualified education loan when they took on the relevant credit.80 In turn, those underlying 

estimates consist of the following: 

 The proportion of private student loan debt used for ineligible expenses: Between 2005 and 2011, 

lenders originated $98 billion in private student loans.81 Based on Consumer Financial Protection Bureau 

(“CFPB”) data, we estimate that 10 percent of private student loans originated overall between 2005 and 

2011 overall were DTC loans.82 DTC lending was severely restricted after 2010, and we therefore cannot 

suppose that these numbers can be extrapolated across all private student loan originations over time.83 

But the total amount of private student debt originated between 2005 and 2011 constitutes roughly 59 

percent of all private student debt originations between 2000 and 2014 (roughly the time period 

bounding the rise and fall of most DTC lending).84 Thus, if we multiply 10 percent (the total share of 

private student loans originated between 2005 and 2011 that we estimate were DTC loans) by 59 percent 

(private student loan debt originated from 2005 to 2011 as a proportion of all private student loan debt 

originated from 2000 to 2014), we can conservatively estimate that 6 percent of private student loans 

originated between 2000 and 2014 were presumptively dischargeable DTC loans. 



MORALLY BANKRUPT                                           2022 
 

 
 23 

 The proportion of private student loan debt used to finance attendance at ineligible schools: An 

estimate of the overall share of private student loans that are presumptively dischargeable because they 

financed attendance at non-Title IV eligible programs can be extrapolated based on Sallie Mae’s 

portfolio. Sallie Mae offers various credit products aimed at specific student populations.85 Sallie Mae 

describes one product, the Career Training Smart Option Student Loan (“Career Training loans”), as 

being designed for students attending “professional training and trade certificate courses (culinary, 

technical, etc.) at a non-degree-granting school.”86 Sallie Mae’s then-CEO Tim Fitzpatrick clarified in 

2007 that these loans are “not made to the Title IV-sponsored schools, they're made to the non-Title IV 

certificates and 2-year award granting programs.”87 Accordingly, Career Training loans are generally not 

qualified education loans for the purposes of the Bankruptcy Code. 

Sallie Mae has disclosed that it originated $3.97 billion in Career Training loans between 2003 and 2010 

in a rise-and-fall trajectory typical of the industry for that period.88 The company has also disclosed that it 

originated $40.96 billion in “private education loans” as a whole during that same timeframe.89 

Accordingly, Sallie Mae’s Career Training originations constitute 9.7 percent of its self-described private 

student loan originations from 2003 to 2010. Assuming that this rate of Career Training loan origination 

as a proportion of overall private student lending is representative of the company’s lending from the 

2000 to 2014 period discussed above, and that—given Sallie Mae’s position as one of the largest players 

in the private student loan market during that time90—the company’s actions are representative of most 

other firms in the market, we can estimate that roughly 10 percent of all private student loans made from 

2000 to 2014 were made to students attending non-Title IV eligible programs. As mentioned, these loans 

are not qualified education loans for the purposes of the bankruptcy code. 

 The proportion of private student loan debt used to finance ineligible students: Estimates of 

ineligible students admittedly do not involve the same reliability as figures drawn directly from SEC 

disclosures and government data. However, reasonable assessments can nonetheless be made. Eligible 

students are required to be: (1) US citizens and (2) attending school half-time or more.91 There are no 

reliable estimates of the number of non-US citizen student loan borrowers. However, available estimates 

reveal that roughly 14 percent of all college students in 2012 were attending school less than half-time.92 

Admittedly, this says nothing of the actual proportion of students attending school less than half-time 

who also took on student loan debt. But it should be noted that since these students are not eligible for 

federal funding, they effectively have no other generalizable source of financial aid beyond private 

lenders, and the cost of college remains high even for these part-time students. Accordingly, it is 

reasonable for the present purposes to assume that 14 percent of students from 2000 to 2014 were 
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enrolled less than half-time and therefore that any debts these students took on, assuming those debts 

were in roughly equal proportion to enrollment, were not qualified education loans.  

We may conclude that as much as 30 percent of all private student loans originated between 2000 and 2014 

were not qualified education loans (6 percent + 10 percent + 14 percent). If that is the case, almost $50 billion in 

private student loan debt may be presumptively dischargeable.93 Moreover, given available data on average 

private student loan balances, it is possible to conclude that more than 2.6 million borrowers took on these 

presumptively dischargeable debts.94 

Figure 4: More than 2.6 million borrowers took on $50 billion in presumptively 
dischargeable education debt. 

Law enforcement agencies at all levels must wield the full set of tools at their disposal to hold private companies 

accountable for violating borrowers’ right to discharge in bankruptcy in this massive market.  

This estimate obviously relies on several assumptions and intermediate estimations. As enumerated in the 

accompanying footnotes, these assumptions are generally conservative. Nevertheless, the scope of uncertainty 

present only underscores the need for those with more rigorous investigative tools—such as state and federal 

law enforcement—to study the issue.  
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Private Enforcement and Bankruptcy Pose Key Challenges 

Debtors have struggled to prevent creditors from or punish creditors for collecting or attempting to collect on 

discharged debts. Courts have denied debtors the ability to use the class action litigation process to sue 

creditors who repeatedly collect or attempt to collect on discharged debt.95 Several courts of appeals have also 

limited debtors ability to use the contempt proceeding to recover damages for violations of bankruptcy discharge 

orders through collecting or attempting to collect on a discharged debt.96 Thus, according to case law, the only 

remedy would be for each debtor to sue for damages or sanctions for violations of the discharge order through a 

contempt proceeding in the bankruptcy court that filed the discharge order. Such a piecemeal and expensive 

process of individual contempt proceedings is not feasible for or attractive to debtors and bankruptcy lawyers 

and without a change in the law, leaves the offending creditors free to continue this abusive practice nationwide.  

As it stands, the litigants appear unable to permanently correct the problem outside of their respective 

jurisdictions that have allowed enforcement of discharge orders—the Southern District of Texas and the Eastern 

District of New York. Though the Fifth Circuit did not reach the issue of class certification, it seems that because 

of the identified limitation on enforcement (combined with the lack of precedent for certification of a class that 

includes debtors whose discharges were entered by bankruptcy courts in other districts), certifying such a class 

would be highly dubious.97 Consequently, success in the Crocker98 and Homaidan99 cases is unlikely to lead to 

relief for debtors who filed bankruptcy in Illinois, for example. 

Debtors have also tried to tackle this issue through claims under the Fair Credit Reporting Act (“FCRA”),100 the 

Fair Debt Collection Practices Act (“FDCPA”),101 and even the antitrust laws which, while valuable tools, do not 

build into bankruptcy court case law determining what specific classes of debts are discharged under Section 

523(a)(8).102  

The Consumer Financial Protection Bureau, Federal Trade 
Commission, State Attorneys General, and State Financial 
Regulators Should Protect Borrowers by Exercising their Ability to 
Enjoin and Remedy Unfair, Deceptive, and Abusive Acts and 
Practices 

The Consumer Financial Protection Act (“CFPA”) prohibits “unfair, deceptive, or abusive acts or practices in 

connection with any transaction with a consumer for a consumer financial product or service,”103 which is defined 
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to include “extending credit and servicing loans.”104 Similarly, the Federal Trade Commission Act prohibits “unfair 

or deceptive acts or practices” in trade or commerce.105  

In addition to federal prohibitions on unfair and deceptive conduct, all states have adopted generally applicable 

consumer protection statutes that prohibit unfair or deceptive acts and practices in trade or commerce. Some 

state consumer protection statutes broadly prohibit “unfair or deceptive acts or practices in the conduct of any 

trade or commerce,”106 while others prohibit more targeted categories of harmful practices, such as 

misrepresentations concerning the nature of or obligations incurred in a credit transaction.107 This federal and 

state authority applies to unfair and deceptive practices throughout the loans’ lifecycles, from origination to 

servicing and collection. 

Origination and Pre-Discharge Servicing and Collection 

The practices that lenders have historically employed to deceive borrowers into believing that private student 

loans that do not fall within the definition of a “qualified education loan” were and are not dischargeable in 

bankruptcy are particularly troublesome because they occur in the context, discussed above, of widespread 

consumer misunderstanding of student loan dischargeability. While lenders were (and are) not entirely 

responsible for the general environment of consumer confusion, they have both contributed to and benefited 

from it. Moreover, because whether an act or practice is “deceptive” is determined based on the “least 

sophisticated consumer” standard,108 a loan origination marketplace that encourages misrepresentations 

requires strict honesty and extra care from lenders to avoid creating a deceptive “net impression” amongst the 

least sophisticated consumers. This is particularly true where the less sophisticated consumers in the market—

those taking out loans to attend non-accredited schools that are not eligible for Title IV funds, and those who 

most likely need to borrow more than a school’s own calculated cost of attendance—are the most likely to 

engage with the loan products where the popular wisdom is incorrect.  

It is against this backdrop that lenders engaged in practices that created the false impression that borrowers’ 

presumptively dischargeable private student loans were or are either (a) non-dischargeable, or (b) subject to the 

“undue hardship” requirement. As noted above, certain Sallie Mae DTC loans included the following statement: 

“Not Dischargeable: This loan may not be dischargeable in bankruptcy.” This statement is false, because as 

explained above these DTC loans do not meet the statutory requirements for qualified education loans and are 

therefore presumptively dischargeable through the ordinary bankruptcy process. Sallie Mae’s DTC loans also 

include a “certification” purportedly made by the borrower, stating that “I certify that this is a qualified education 

loan as that term is defined in 26 U.S.C. § 221(d).” While this statement is couched as a representation by the 
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borrower, it was drafted by the lender, and presented to the borrower as part of a contract of adhesion.109 

Generally, disclosures and certifications are required where the information asymmetry runs in the opposite 

direction—i.e., the party with more information is required to certify or disclose it for the protection and benefit of 

the party with less information. That paradigm is inverted by the certification, which is drafted by the lender (who 

knows it to be false) but signed or made by the borrower, who has significantly less knowledge and 

sophistication concerning student loans and bankruptcy. As a result, this “certification” is problematic in at least 

three respects. 

First, for sophisticated borrowers who look up and read the statute—either during or after origination—it creates 

a deceptive net impression that the loan is only dischargeable in bankruptcy upon a showing of “undue 

hardship.” Borrowers are likely to be deceived by the false representation implicit in the lender-drafted 

certification due to a background belief that a lender would not ask them to certify a fact that the lender knew to 

be false.  

Second, even if the borrower subsequently discovers that the certification is false, the certification unfairly deters 

borrowers from seeking discharge of the loan in bankruptcy by raising the specter of the bankruptcy court 

finding wrongdoing on the part of the borrower arising from the false certification, with unknown consequences. 

Thus, even though the lender drafted the certification knowing it to be false, it is the borrower who signs it and 

stands to suffer as a result.  

Third, the false certification provides the lender—which knows or should know it to be false—with an opportunity 

to deceive the bankruptcy court and prevent an order of discharge. In this manner, the certification acts as a pre-

petition waiver of dischargeability, which is disallowed as discussed above.110 Lenders should not be permitted to 

accomplish through deception what they cannot through operation of a non-deceptive agreement.  

Fourth, the false certification provides the lender with an opportunity to deceive the court by claiming a good 

faith mistake or bona fide error in an attempt to avoid liability for post-discharge collection attempts, discussed 

below.  

In addition to misrepresentations during the origination of non-qualified education loans, lenders, servicers, and 

collectors may also engage in unfair or deceptive acts or practices by misrepresenting the dischargeability—and 

circumstances under which a discharge may be had—of student loans. For example, in Easterling v. Collecto, 

Inc.,111 the Second Circuit held that collection letters falsely stating that a federally guaranteed student loan was 

not dischargeable in bankruptcy—rather than dischargeable, but only upon a showing of “undue hardship” 

discussed above—were deceptive. 
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Post-Discharge Servicing and Collection 

The CFPB has unequivocally stated that “[d]ebt collectors cannot try to collect on debts that were discharged in 

bankruptcy.”112 The Bureau and its state enforcement partners should use the legal tools at their disposal to curb 

and remedy the unlawful servicing and collection of discharged private student loans.  

First, the Bureau, state attorneys general, and other financial regulators can and should address ongoing 

servicing and collection of discharged private student loans as violations of the general prohibition on unfair, 

deceptive, and abusive acts or practices. The Bureau has applied this power to the servicing and collecting of 

unenforceable loans in other contexts. For example, in Consumer Financial Protection Bureau v. CashCall, Inc.,113 

the Bureau alleged that a group of defendants had “engaged in unfair, deceptive, and abusive acts and practices 

. . . by servicing and collecting full payment on loans that state-licensing and usury laws had rendered wholly or 

partially void or uncollectible.” CashCall was a California-based consumer lender that made loans to consumers 

in other states through a network of state-based shell companies designed to evade those states’ lender 

licensing and usury laws. However, the court rejected the company’s attempt to evade state regulation and held 

that CashCall was the “true” or “de facto” lender, and instead applied the law of the borrowers’ home states to 

the loan agreements.114 Because CashCall lacked the requisite state consumer loan licenses and most of the 

loans violated state usury laws, the loans were void or uncollectible.115  

The CashCall court then held that CashCall and its servicer, Delbert Services, violated the CFPA’s prohibition on 

deceptive conduct by creating “the ‘net impression’ that the loans were enforceable and that borrowers were 

obligated to repay the loans in accordance with the terms of their loan agreements,” when in fact “that 

impression was patently false—the loan agreements were void and/or the borrowers were not obligated to pay” 

as a result of CashCall’s licensing and usury violations.116 Indeed, it would be virtually impossible to service or 

collect on a loan without creating the net impression that payments are due and the obligation enforceable—

otherwise, borrowers would never make payments. Critically, the CashCall court also rejected the servicer’s 

argument that its belief that the loans were valid and enforceable served as a defense to liability, dismissing this 

“general mistake-of-law defense” to the CFPA as unsupported by any relevant authority.117  

It is therefore well-established that “[i]nforming Consumers that they have an obligation to repay under a 

transaction in which the assignment is void or unenforceable clearly meets the materially misleading threshold 

under the CFPA,” and that “[c]ollecting on loans that are void is materially misleading because it gives 

Consumers the impression that ‘borrowers were obligated to repay’ the [lender] when in reality the loan 

agreements were void and the borrowers were not legally obligated to pay.”118 Accordingly, companies that 
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service so-called “private student loans” that have been discharged in bankruptcy, or which request and/or 

receive fees to which they or their lender principals are not entitled, are operating in violation of the CFPA. 

Second, the Bureau is authorized to enforce “enumerated consumer laws,” which include the FDCPA.119 The 

FDCPA applies to debt collectors and was enacted in part because “[a]busive debt collection practices 

contribute to the number of personal bankruptcies,”120 which makes it particularly troubling when abusive, 

deceptive, and unfair collection practices follow consumers even after bankruptcy. There can be no dispute that 

“[w]hen a debtor’s debts are discharged in bankruptcy, efforts to collect them are unlawful.”121 Following a 

bankruptcy discharge,122 a debt collector may violate the FDCPA in several ways—particularly if it takes the 

erroneous position that the debt has not been discharged. For example, the FDCPA prohibits “any false, 

deceptive, or misleading representation or means in connection with the collection of any debt,”123 including 

without limitation a false representation of “the character, amount, or legal status of any debt.”124 As the Seventh 

Circuit has explained:125 

“Dunning people for their discharged debts would undermine the ‘fresh start’ rationale of 

bankruptcy (bankruptcy as a system of debtors’ rights as well as creditors' remedies), and is 

prohibited by the Fair Debt Collection Practices Act, which so far as relates to this case prohibits a 

debt collector (a defined term) from making a ‘false representation of the character, amount, or 

legal status of any debt.’ Although not aimed specifically at efforts to collect debts that have been 

discharged in bankruptcy, this provision fits that practice to a T.” 

The FDCPA also prohibits debt collectors from making any “threat to take any action that cannot legally be taken 

or that is not intended to be taken.”126 Thus, collection letters or telephone calls that threaten legal action on, or 

other consequences for, discharged private student loan debt also violate the FDCPA. Particularly in light of 

consumers’ general background understanding (or misunderstanding) of private student loan dischargeability 

and the deceptive acts described above, attempts to collect on discharged private student loan debt easily meets 

the FDCPA’s standard as likely to deceive the “least sophisticated consumer.”127  

Importantly, beginning in November 2021 debt collectors will be prohibited from selling, transferring for 

consideration or placing for collection a debt if the collector “knows or should know that the debt has been . . . 

discharged in bankruptcy.”128 
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State Attorneys General and Regulators Should Protect Borrowers 
from Bankruptcy-Related Violations of Student Borrower Bills of 
Rights 

A growing number of states have also enacted laws governing student loan servicers, often referred to as a 

“Student Borrower Bill of Rights.”129 These statutes are specifically aimed at student loan servicers, and they 

contain several provisions that prohibit acts associated with the servicing of discharged loans.  

Many loans that do not meet the Bankruptcy Code’s definition of “qualified education loan” nevertheless fall 

within the ambit of state Student Borrower Bills of Rights. For example, California’s Student Borrower Bill of 

Rights defines a “student loan” in relevant part as “any loan made solely for use to finance a postsecondary 

education and costs of attendance at a postsecondary institution, including, but not limited to, tuition, fees, books 

and supplies, room and board, transportation, and miscellaneous personal expenses.”130 Similarly, Washington’s 

student loan servicing law defines “student education loan” in relevant part as “any loan solely for personal use 

to finance postsecondary education and costs of attendance at an educational institution.”131 These definitions—

and similar definitions in other states’ laws—do not contain the same requirements as the Bankruptcy Code’s 

definition of a “qualified education loan” and are easily broad enough to encompass many of the loans discussed 

above. The state agencies charged with administering these statutes should therefore closely examine their 

licensees’ practices for compliance with servicing requirements.132  

Similarly, private litigants should aggressively enforce their rights. The legal exposure facing companies that 

violate these laws can be significant—for example, Colorado permits the borrower to recover their actual 

damages, a “monetary award equal to three times the total amount the student loan servicer collected from the 

student loan borrower in violation of” the law, punitive damages, and attorney’s fees.133  

Attempts to service or collect student loan debt discharged in bankruptcy may also run afoul of state debt 

collection law. For example, California’s Rosenthal Fair Debt Collection Practices Act requires debt collectors to 

comply with the FDCPA,134 and prohibits them from “[o]btaining an affirmation from a debtor of a consumer debt 

which has been discharged in bankruptcy, without clearly and conspicuously disclosing to the debtor, in writing, 

at the time such affirmation is sought, the fact that the debtor is not legally obligated to make such affirmation.”135 
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